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JUSTICE DEPARTMENT RETENTION OF PRIVATE LEGAL
COUNSEL TO REPRESENT FEDERAL EMPLOYEES IN
CIVIL LAWSUITS

INTRODUCTION BY SENATOR JAMES ABOUREZK

On January 19, 1977, Attorney General Levi issued a statement of

policy regarding "the limits within which the Department may pro-

vide for representation of Federal employees with respect to employ-
ment-related matters in which tliey are involved in their individual

capacity." 42 Fed. Reg. 5695-96 (January 31, 1977) (emphasis sup-

plied). This statement of policy, Attorney General's Order 683-77,

sets out the Justice Department's response to the deluge of civil suits

relating to Watergate and intelligence community abuses. These suits,

brought against present and former Federal officers and employees in

their individual capacity, allege various deprivations of constitutional

rights.

The Attorney General's order goes beyond the long-standing De-
partment policy of representing Federal employees in civil lawsuits

for conduct performed within the scoj^e of their employment. The
order also defines certain circumstances in which the Department will

retain, at its expense, private legal counsel to represent these em-
ployees sued in their individual capacities.

The Senate Judiciary (^ommittee has undertaken a detailed review
of the order under which the program operates. The committee's re-

view of the Attorney General's Order 683-77 was undertaken as a re-

sult of conference conunittee action on the Department's Supple-
mental Appropriations Act for fiscal year 1977.

There the Department had requested $4,878,000 for private counsel
fees.

During the Senate hearings on the Justice Department supple-
mental appropriations request considerable attention was focused
on the request for funds to pay for j)rivate counsel. See exhibit 13

at pages 189 to 239. Although "fully aware of the ethical conflicts

which have required the Department to contract with private counsel
instead of the usual direct representation by Department attorneys,"
the committee was

gravely concerned about the Justice Department providing
private legal counsel for the benefit of government employees
who have been sued in a civil action for alleged unlawful in-

telligence and law enforcement activities while conducting
assignments related to their employment. The committee
believes that, without prior court sanction, Federal employees
should not have free rein to j)erform questionable acts that
derive their justification from administrative or executive
policy rather than law. The burden and expense of any subse-

<iuent litigation resulting from such acts should not be borne
by the people of this country. Exhibit 16 at page 246.
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The Senate Appropriations Committee specifically recommended
that there be

incorporated in that order a procedure, requiring that should
the employee be found guilty or liable for damages, whether
the legal action be criminal or civil against a Federal em-
ployee or the defense be provided by the Department or pri-

vate counsel, the legal fees will be repaid the Government by
that employee. Exhibit 16 at page 246.

In chamber action, the Senate appropriated the full $4,878,000 to

the Department but provided that

none of the funds appropriated * * * for payment of private

counsel fees shall be obligated or expended by the Depart-
ment for the representation of any defendants in suits com-
menced after the effective date of this act, until the Commit-
tee on the Judiciary of the Senate expi^esses approval of the

policy statement embodied in the Attorney General's order
No. 687-77 (sic) dated January 19, 1977. (Emphasis added.)

See exhibit 17 at page 248.

The House supplemental appropriations bill which went to con-

ference did not approve any money for Department payment of pri-

vate counsel fees although a great deal of time had been devoted to

the subject during the House supplemental appropriations hearing.

See exhibits 12, 14, and 15 at pages 156, 240, and 242.

In conference, the House agreed to an appropriation of $1,860,000
for private counsel fees ; the Senate agreed to delete its express pro-

vision requiring Judiciary Committee approval of the order. See ex-

hibit 19 at page 252. However, the conference demonstrated its con-

cern over the amounts of money being expended and the wisdom of

the policy by providing in its report that

:

the conferees are agreed that none of the funds available

to the Department shall be obligated or expended by the
Department for the representation of anv defendants in suits

commenced after the effective date of this act, until the ap-
propriate committees of the Senate and the House of Rep-
resentatives have revieiDed the policy sta^-ement embodied in

the Attorney General's Order No. 687-77 (sic) dated Janu-
ary 19, 1977. See exhibit 18 at page 251. (Emphasis supplied.)

It is the fund limitation and mandated review which led the As-
sistant Attorney General for the Civil Division, Barbara Babcock, to
write Senator James O. Eastland, chairman of the Senate Judiciary
Committee, on May 19, 1977, requesting a meeting with representatives
of the committee to '''discuss" the order. See exhibit 22 at page 273.

On June 15, 1977, representatives of the Senate Judiciary Com-
mittee and the Department met. In light of the detailed examination
of the order contemplated by the committee, the Department expre=-sed

its need for interim authority to hire new^ private counsel on a case-by-
case basis pending completion of the committee's review. A June 21,

1977, letter from Assistant Attornev General Babrock, emphasized
this point by sugiresting that pending completion of the detailed re-

view of the statement, "a preliminary review" be completed "so that
the Government may retain private counsel in the cases which have



been or may be filed." However, it was understood that such a pre-

liminary review "would in no way prevent the committee from exam-

ining the implementation of the^ Department's policies with respect

to tlie retention of private counsel." See exhibit 24 at page 275-276.

In response to the Department's need for interim authority, on June

11, 1977, Chairman Eastland wrote to the Attorney General stating:

I understand that several cases have been filed which may
require the retention of private coimsel. Because the commit-
tee has yet to complete? its review, the Department's existing

procedures for the retention of private counsel should, in the

meantime, continue to be followed. While the committee is

conducting its review, it understands that the Department
has agreed to apprise the committee of any decision to re-

tain private counsel arising under the guidelines, and, if prac-

ticable, before such decision is implemented. See exhibit 23
at page 274.

By memos dated July 14, Octol)er 20, November 11, and Decem-
ber 28, 1977, the Justice Department has, in fact, apprised the com-
mittee of each instance when it lias retained private counsel. See ex-

hibits 56, 57, 58, and 59 at pages 935 to 943. Since the Supplemental
Appropriations Act l^ecame law on May 4, 1977, the Department has
nnder the June 11 letter retained 29 lawyers and law firms to rep-
resent 30 defendants in 12 cases. See exhibit 59 at page 941.

Acting on InOialf of the Judiciary Committee. I sent a comprehen-
sive interrogatory to the Civil Division on July 13, 1977. See exhibit
25 at page 277. I requested access to eight categories of documents
and that the Department conq)ile a list of cases in which outside
counsel had been retained. On October 4, 1977, Assistant Attorney
General Babcock ])rovided answei*s to the questions and a number of
the documents. Exhibit 20 at page 308. After reviewing the Depart-
ment's submission, on October 12, 1977, I forwarded 18 followup ques-
tions to the Department, and limited the pending request for docu-
ments. Exhibit 27 at page 390. By letter of December 16, 1977, Ms.
Babcock answered the followup questions and produced further docu-
ments. Exhibit 28 at page 398. In a December 22 letter I inquired
about a few remaining documents and the list of cases. Exhibit 29 at
page 411. In response to the December 22 letter on February 7, 1978,
Ms. Babcock provided the documents and list. See exhibit 30 at page
1054 and exhibit 60 at page 944.
Throughout the Senate Judiciai*>' Committee's review, the coopera-

tion of the Justice Department has been excellent. The Department has
answered a large number of questions about its private counsel pro-
gram and provided detailed documentation needed by the committee to
evaluate the program. In every phase of the investigation both the
committee and the Department have taken everv precaution to avoid
prejudicing the rights of Federal employees in pending litigation.
Due to the volume and complexity of the materials which the Judi-

ciary Committee review had generated, I have directed that this staff
report be prepared for the use of the committee. This staff report ana-
lyzes the challenge presented by these lawsuits and the complications
mvolved in the Government retaining private legal counsel to repre-
sent the defendants in these civil lawsuits.
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The staff report concludes that the Department has no statutwy

authority to retain private le^al counsel under the terms of the order.

This is very troubling to me because I believe that Federal employees

should normally not have to bear the costs of defending themselves m
civil suits involving conduct within the scope of their employment. The

report also raises substantial questions Avhether the Department's pol-

icy underlying its decision to retain private legal counsel in these cases

is consistent with the public interest.

The Department policy of retaining private counsel arose out of a

genuine concern for the plight of Federal employees subject to suit.

There is, however, substantial doubt about whether the Department

has the requisite statutory authority to retain such counsel. I question

whether the Department has not, in fact, committed itself to a policy

and a program of substantial public importance before carefully re-

viewing its statutory authority.

The staff conclusion that the Department has no statutory authority

to retain private counsel is based on an extensive legal analysis pre-

pared by the staff, an analysis in which the Congressional Research

Service concurs. The Department's absence of statutory authority to

retain private counsel raises the clear possibility that the Department's
existing contracts with private counsel may be invalid.

At the present time the Department has contracts with approxi-

mately 80 law firms to represent 107 Federal employees in 27 cases.

Several million dollars have already been appropriated to pay these

law firms. However, each of the contracts with these firms now may be
in jeopardy. Even if the contracts are eventually found to be enforce-

able, this uncertainty itself adversely affects the interests of these Fed-
eral employees.

Aside from the absence of statutory authority, the staff report raises

serious reservations about the independence given to the private coun-

sel who are retained by the Department. I understand that the De-
partment order is based on the premise that private counsel must be
given complete independence in order to avoid the conflict which orig-

inally made it necessary to retain such counsel.

As the staff rej^ort observes, however, a direct consequence of this

independence is that private counsel are free to raise any defense

—

including a ''superior orders" type defense—or argue that activities

such as mail openings or surreptitious entries are legal. Indeed, pri-

vate counsel are free to assert legal argument even though the Depart-
ment believes such arguments not in the interest of the United States
to assert. The staff report concludes that the Government should not
allocate its resources, directly or indirectly, to support anyone advo-
cating "superior orders" defenses—which were rejected at Nurem-
berg—or the legality of mail openings or surreptitious entries.

I agree, if Government employees are to be held accountable for
their actions, private attorneys retained by the Department should not
be permitted to raise "superior orders" type defense or to raise other
arguments which violate the public interest. There is some question
whether the authority of private counsel to raise these defenses can be
limited without infringing on the ethical relationship of such counsel
with their Federal employee clients. If the independence of private
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counsel to raise these arguments cannot be limited then continuation of

the Department program would be inadvisable.

The staff report also expresses concern that by defending Federal

employees in civil cases, the Department may inadvertently be dis-

couraging vigorous investigations and, or even prosecutions, of these

same employees by other Department officers and employees. Under
the order, the Department will retain private counsel to represent a

Federal employee in a civil suit even if a criminal investigation of

the same employee for the same conduct is pending. Moreover, the

Department will hire private counsel if the employee is being pros-

ecuted for conduct unrelated to that involved in civil suits.

My concern about this policy is that even if there is no adverse

impact upon criminal investigations, there may be substantial public

skepticism about any decision not to prosecute a Federal employee for

conduct which is the subject of a civil suit in which the Department
has retained private counsel to defend the employee. The public may
be equally skeptical if an indicted employee is allowed to plead to a
lesser charge. In short, when the Department accepts a lesser plea or
fails to prosecute a Federal employee while also paying for private

counsel to defend that same employee in a civil action, it appears
as if the Department is more interested in protecting the employee
than in holding him accountable.

The Department argues that on balance, these problems do not out-

weigh the public interest in representing Federal employees. As I
have said, I am sympathetic with the need to protect Federal employees
from the costs of litigation in harassment suits. I do not believe, how-
ever, that this program is the proper response. I believe that a real

alternative to the Department's problematic policy of hiring private
legal counsel lies in the adoption of a modified version of the amend-
ment to the Federal Tort Claims Act (FTCA) which the Department
has proposed. See exhibit 55 at page 926. Under the Department's
proposal the United States would be substituted as the defendant in

civil cases involving Federal employees after the Attorney General has
certified that the employee was actmg within the scope of his employ-
ment. This would substantially reduce the need to retain private coun-
sel as the Government—and not the individual—would be held liable

for any damages.
Given this alternative, I agree with the conclusion in the staff report

that the Judiciary (^ommittee should move in an expeditious manner
to adopt appropriate amendments to the FTCA. I would caution
though that in any amendment to the Tort Claims Act immunizing
Federal employees from civil suit, it is particularly important that

the committee insist on the inclusion of some system of strict indi-

vidual accountability. It is essential to maintain an alternative way
to discipline Federal employees who violate the constitutional rights

of Americans. For employees who cannot be made subject to such a
disciplinary procedure, personal liability must be continued. Under
no circumstances should the Department's bind in hiring private
counsel lead to any net reduction in the accountability of Federal
employees. Any bill amending the Tort Claims Act which does not
strengthen disciplinary procedures and provide for direct suit against
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employees not subject to disciplinary proceedings is totally unac-
ceptable to me.
Pending action on Tort Claims Act amendments the committee

should hold in abeyance any recommendation to the Appropriations
Committee that the Justice Department phase out its program of hir-

ing private counsel. I sincerely hope no more money will need to be
appropriated for the private counsel program and that obligations

under existing contracts with private counsel can be fulfilled by the

1977 fiscal year appropriations.

It is my hope that this staff report will sensitize both the Justice De-
partment and the Judiciary Committee to the need for action to main-
tain and strengthen the system of accountability for Federal employees
while at the same time providing a more rational system for defend-
ing Federal employees for actions taken within the scope of their

employment.
James Abourezk,

Chairman^ Subconvmittee on Administrative
Practice and Procedure.



I. OVERVIEW

Investigations of the Senate Select Committee on Presidential Cam-
paign Activities (Senate Watergate Committee) and the Senate Select

Committee to Study Governmental Operations With Respect to Intel-

ligence Activities (Senate Intelligence Committee) revealed and doc-

umented widespread violations of the civil liberties of American citi-

zens by Federal officials. Illegal campaign practices, illegal electronic

survcillanco, illegal surreptitious entries, illegal mail openings, misuse
of Government agencies, and harassment of citizens exercising their

first amendment rights had been commonplace. Approximately 200
civil suits have been filed by the victims of these abuses against the

present and former Federal officers and employees allegedly respon-

sible. See exhibit (30 at page 1)44.

With few exceptions these lawsuits have been brought against the

present and former officers and employees in their individual capacity,

as distinguished from being brought against them in their official

capacity under the Federal Tort Chiims Act, 28 U.S.C. 2671, et seq.

(FTCA). This is because—with one limited exception—the Federal
Tort Claims Act does not waive sovereign immunity with respect to

civil suits alleging deprivation of constitutional rights.

Jurisdiction in a suit under the Tort Claims Act is based on 28

U.S.C. 1346(b) and extends only to claims for which sovereign im-
munity has been waived by the FTCA. The general waiver of sov-

ereign immunity for certain common law torts committed by Federal
employees is contained in section 2674 of title 28. This waiver is, how-
ever, subject to exceptions enumerated in section 2680. For example,
claims "based upon the exercise or performance or tlie failure to exer-

cise or perform a discretionary function or duty * * *, whether or not
the discretion involved be abused" are excluded by section 2680(a), as

is "any claim arising out of assault, battery, false imprisonment, false

arrest, malicious prosecution, abuse of process, libel, slander, mis-
representation, deceit, or interference with contract rights * * *" (sec-

tion 268^0 (h) ).

In 1974 Congress amended section 2680(h) to limit this latter exclu-
sion only to claims against a person who was not an "investigative or
law enforcement officer." Under the amendment, therefore, Federal
Tort Claims Act suits can now be brought against an "investigative
or law enforcement officer" in his official capacity for assault, battery,
etc. See exhibits 49, 50, 51, and Wl at pages 853 to 915.
Bringing suits against an "investigative or law enforcement officer"

under the FTCA is, however, not—like most other FTCA cases—an
exclusive remedy for an aggrieved party. An aggrieved party can
bring a suit against the officer either under the FTCA or against the
officer in his individual capacity.

(1)



In contrast, section 2679(b) makes tort suits against Federal em-
ployees for negligent operation of a motor vehicle the "exclusive"

remedy which an aggrieved plaintiff may pursue. In such a suit the

Attorney General has a statutory obligation to defend such employee
if he determines that the employee was "acting within the scope of his

employment." Section 2679(c). Upon making a determination that an
employee was acting within the scope of liis employment, the Attorney
General is required to certify this fact to the court in which the suit

is pending, may remove the case to a Federal district court if the case

was pending in a State court, and must substitute the United States as

the sole defendant in the case. See section 2679(d). If the employee is

found to have been negligent, the United States—and not the em-
ployee—is liable for monetary damages, not including punitive dam-
ages. In these cases, regular Department staff attorneys represent the

United States. There is no attorney-client relationship between the

Department attorneys and the Federal employee because that em-
ployee—upon certification by the Attorney General—is no longer a
defendant in the suit.

For most constitutional torts, however, such as invasion of privacy,
there is no explicit provision of law requiring the Government to defend
the emploj^ee, no basis for the Government being substituted as the sole

defendant, and no basis for Government liability. The defendant in

such cases is the Federal employee, who mav be held to be personally

liable. Cf . Burnhauin v. U.S., 436 F. Supp. 967.

This potential individual liability of a Federal officer or employee
is a recent development in the law. Beginning in 1970, the Civil Rights
Act w\is amended to permit citizens to bring civil actions against in-

dividuals and State officials for deprivations of constitutional rights.

See 28 U.S.C. 1983. In 1971 the Supreme Court held in the case of

Bivens v. S^x TJnhno^im, Named Agents of the Federal Bureau of Nar-
cotics. 403 U.S. 388 (1971) (exhibit 42 at page 625) that there was an
analogous Federal common law right for an aggrieved citizen to sue
Federal officials for deprivations of constitutional rights. Subsequent
cases have held that Federal officials have a qualified—not an abso-
lute—immunity to protect themselves from such suits. See Bivens. 456
F.2d 1339 (2nd Cir. 1972) (exhibit 43 at page 668 and exhibit 41 at

page 581).

As a result of the new availability of civil law suits against
Federal officers for constitutional tort, most of the civil suits arising
from Watergate and the intelligence abuses have been brought against
officers or employees in their individual capacity. The purpose of the
Attorney General's January 19, 1977, order is to offer the services of
the Department of Justice in defending or in retaining private counsel
to represent employees in these cases.

This offer is entirely voluntary on the Department's part. The De-
partment will defend emploj^ees only under the terms of the order and
has absolute discretion in defining the conditions of such representa-
tion. The United States has no statutory authority, however, to pay
damages which are awarded if the employee is held to be liable.

The purpose of the Department providing representation is "to
protect the interests of the Government by assuring adequate repre-
sentation with respect to legal issues in which the United States has a
concern and by freeing its employees from the fear that proper and
vigorous performance of their duties may result in substantial per-



sonal legal expenses." See memorandum of Attorney General Levi,

January 19, 1977 (exhibit 7 at page 90). While it has been a long-

standing Department policy to represent Federal employees in civil

suits arising from official conduct, the need for a policy statement be-

came apparent with the flurry of civil suits since 1976 alleging illegal

surveillance and harassment activities. In addition to the stated pur-
pose of sliielding employees from the cost of defending these civil

suits, the order addresses the complex conflict situations which arise

in such suits.

First, a number of the Federal employee defendants in these civil

suits are simultaneously under investigation for the same activities

by the Department's Criminal Division for possible criminal indict-

ment. In this situation where a Federal emplo^^ee is a ''target of a fed-

eral criminal investigation'' but where ''no decision to seek an indict-

ment or issue on information" has been made, the Department will

retain private counsel at its expense to represent the employee in any
civil suits covering the same subject matter involved in the criminal
investigation. If a Federal employee is subsequently indicted for the
same conduct, the Department will cease to pay for such private coun-
sel. If, on the other hand, the criminal investigation is terminated with-
out indictment, regular Department statf counsel will take over the de-

fense of the employee.
(Staff attorneys from the Department will also represent a Federal

employee in a civil suit who the Department is sinuiltaneously investi-

gating for conduct which is not the subject of that particular civil

suit. Even if the Federal employee is indicted, regular Department
attorneys will continue to represent the employee in unrelated civil

suits.)

Secondly, in addition to hiring private counsel when there is an on-
going criminal investigation, the Dei)artment will retain private coun-
sel when there is a conflict auiong defendants. Where one of two Fed-
eral employee defendants in a case ''takes a position that is contrary to

that of the other'' defendant, the Department ''cannot represent both"
because it is not for the Department "to determine who is telling the
truth." See exhibit 13 at page 227. Separate private counsel are then re-

tained to represent each employee.
A third grounds for hiring private counsel has developed since the

order was issued. As issued on January 19, 1977. the order made it

clear that the private counsel retained by the Department to represent

Federal employees were not completely independent of supervision by
the Attorney General. In fact, "Supplementary information" issued

as a pai-t of the order stated explicitely that "the Department will not
* * * pay for representation where the positions taken would oppose
positions maintained by the Ignited States itself." See exhibit 1 at

page 29. (Emphasis supplied.)

During the drafting of the initial order, tliere was substantial de-

bate within the Department as to whether regular staff attorneys should

be free to raise legal arguments which conflict with Department posi-

tions. The draft order circulated for comment within the Department
contained a provision that "all legal arguments appropriate to the

employee's case should be raised (by Department staff attorneys rep-

resenting a Federal employee) even if they conflict with Department of

Justice or other government positions." See exhibit 5 at page 78.
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The then Assistant Attorney General in charge of the Civil Divi-
sion, Rex Lee, argued strongly that regular staff attorneys should not

be free to raise such arguments. See exhibit 5 at page 63 and exhibit 6

at page 83. He argued that it was unclear whether the Department
'•possesses the 'legal authority to authorize its attorneys to advance
legal arguments and take appeals which are contrary to the U.S. in-

terests." See exhibit 5 at page 64. And he warned that if such inde-

pendence were permitted the Department could expect that 'Svithin

the next year Justice Department attorneys will be arguing for the

legality of all Cointelpro programs." See exhibit 5 at page 64.

In evaluating Mr. Lee's arguments, two attorneys m the Office of

the Deputy Attorney General found this issue to present "the most
difficult" problem they had to face in drafting the order. See exhibit 6

at page 83. In fact, they were unable "to reach a solution with which
[they were] both comfortable." They argued that "the chief obligation

of the Department of Justice is to protect the interests of the United
States" and that "any diminution of [the Department's] overall Gov-
ernment interests for the sake of advocating any individual employee's

interests is disturbing at best." Exhibit 6 at page 83. Despite these

doubts, the draft order forwarded to the Deputy Attorney General
still contained a provision allowing Department staff attorneys to raise

arguments which conflicted with Department positions. See exhibit 6

at page 88.

When the order was finally issued by the Attorney General on Jan-
uary 19, 1977, this section providing for the independence of Depart-
ment staff attorneys was deleted. See exhibit 7 at page 94. In fact, the
order not only specifically provided—contrary to these earlier drafts—
that Department attorneys could not assert positions which "conflict
with Government positions," but it further provided that the Govern-
ment could not even "pay for representation where the positions taken
would oppose positions* maintained by the United States itself"—

a

n"AV provision not in earlier drafts. Thus, neither staff attorneys nor
private counsel were given independence to raise arguments not in the
interests of the United States.

This position, however, was soon reversed in the revised version of
the Attorney General's order which is now in effect. This revision
makes it clear that the ethical obligation of private counsel retained at
the Department expense runs solely to the Federal employee. All re-
tention letters to private counsel make this responsibility explicit. See
exhibits 8 and 9 at pages 101 and 103. Thus, private counsel are now
free to argue any legal position or defense in the interests of their client
even if that position is "not in the interests of the United States to
assert" or conflicts with a "Government position." ^ Consequently, the
Department will now pay others "to do what the Department has
decided it is unable to do directly. * * *" See exhibit 10 at page 116.
This position is reached in part because the contrary position "would
lead in many cases to the complete termination of any form of repre-
sentation * * * " Exhibit 10 at page 116. But "more importantly
* * * private counsel are retained in the first instance to protect an
mterest of the United States, employee morale, which could not other-
wise be preserved." Exhibit 10 at page 116.

^•T^^ I^^P^'^t^ent has acknowledged that there is no difference between "Government
?^?V*^w " X

^"^. positions or defenses in the interest of the United States." See Sec. 50.15
(a) (7) (u) and Sec. 50.15(a) (10) of the revised order, exhibit 2 at page 31 and exhibit 26
at pages 358-359.



Moreover, the revised order now requires that the issue of the need

for independent counsel be raised whenever Department stall* attor-

neys wiii not or cannot raise certain arguments which an employee

client wishes to assert. See section 50.15(a) (10) of the order, exhibit 2

at page 35 and exhibit 26 at page 349. (Question 93.) Indeed, the De-

partment attorney must "promptly inform the employee *^* * that

such positions will not be asserted." See section 50.15(a)(7) of the

order, exhibit 2 at page 34 and exhibit 26 at page 349. (Question 93.)

Upon such notilication the employee can either consent to the Depart-

ment position or request private counsel. If private counsel is retained

by the Department, such counsel is free to take positions which con-

flict with or oppose Government positions or to assert legal positions

not in the interest of the United States to assert. See exhibit 26 at

page 358. (Question 113.)

To summarize these developments, in the initial version of the

order there was no provision for hiring private counsel to raise argu-

ments wliich the Department would not raise, let alone any procedure

which would force a Department attorney to raise the issue of the need

for private counsel. Department attorneys still cannot raise arguments

which conflict with the intei'ests of the United States. But now private

counsel are retained to raise these arguments.

A curious contradiction exists within the order on the point of the

independence of private counsel. The Department does assert that it

will refuse to retain private counsel if "representation is not in the

interest of the United States." See section 50.16(b) (1) (iv) of the

order, exhibit 2 at page 37 and exliibit 26 at page 358. (Question 113.)

It is not clear how the Department reconciles that position with its

policy of hiring private legal counsel in order to raise a "legal posi-

tion or defense not in the interest of the United States to assert." The
Department cannot both give private counsel complete independence
and assure that the interests of the United States are not adversely
affected by the legal arguments advanced by such private counsel.

Although Deputy Attorney General Tyler recognized that conflicts

may arise between these two interests (see exhibit 39 at pages 512-

513), in its answer to the committee the Department does not acknowl-
edge that the interest of the United States in representing Federal em-
ployees can be in direct conflict with the interest of the United States

in legal positions and arguments made in court. See exhibit 28 at page
403. (Question 6.) Instead the Department argues that "if, after hiring
private counsel, the broader interests of the United States require rep-

resentation, that objective can be accommodated through the vehicle

of an amicus appearance.'' Exhibit 28 at page 403. (Question 6.)

In determining whether it is in the public interest for the Gov-
ernment to represent an employee in a civil suit, particular problems
arise when that employee is under investigation for possible criminal
conduct. The Department policy is that "until it is determined a crime
has been committed, [it] must assume the person acted properly and
deserves representation." See exhibit 13 at page 208 and exhibit' 39 at

page 511. The Department thus operates under "a presumption" that
Federal employees are "entitled to some form of representation by the



Department of Justice, by the Government, for acts they performed
that arose out of their official duties." See exhibit 13 at page 225.

This presumption is almost a necessity if there exists the possibility

of prosecution. In this situation the Department "cannot get all the

facts" about the case. The employee "cannot tell" the Department what
it needs to know "because it might be used [by the Department] in

the criminal investigation." See exhibit 13 at page 226. Once the De-

partment terminates a criminal investigation without recommending
a prosecution, the Department views it as a "necessary conclusion"

that the conduct "can be defended as a permissible, not unlawful form
of conduct." See exhibit 13 at page 210.

Apparently, the Department's position is that it is in the public

interest to defend any conduct which has not been held to be criminal.

This hardly comports with its stated policy of refusing to retain pri-

vate counsel if "representation is not in the interest of the United
States". The practical result is that, "however gross tl^at conduct may
seem to the layman," the Department has not once found the public

interest to be independent grounds for refusing to represent an em-
ployee sued in his or her individual capacity when the Department
has determined such employee was acting within the scope of his or
her employment. See exhibit 13 at page 210 and exhibit 26 at page 336.

(Question 57.)

Once it has been determined that it is in the public interest to rep-

resent an employee and that private counsel must be retained, the De-
partment will normally defer to the counsel selected bv the defendant
employee. See exhibit' 12 at pages 177 and 179-180. The rate of pay
for such counsel is negotiated in each case and varies between $50 and
$75 an hour, which is often less than such attorney's customary fee. See
exhibit 12 at page 180 and exhibit 13 at page 203. The bills submitted
by such counsel are reviewed by the Department, but no limits on
the number of hours the private counsel can work on a case are im-
posed by the Department in advance. See exhibit 12 at pages 180-181
and exhibit 13 at page 203. If a Federal employee is eventually held
by a court to have performed acts outside the scope of his employ-
ment, the Department has no basis for recovering the attorneys fees

paid to the emplovee's counsel. See exhibit 4 at page 54 and exhibit
26 at page 364. (Question 133.)
Pursuant to the order the Department has to date hired 79 lawyers

or law firms to represent 107 defendants in 27 cases. Some of these
defendants are named in more than one suit, for example Richard
Helms is now represented in six different cases by the same law firm.

Approximately 175 other cases are being handled by regular De-
partment attorneys. In cases where criminal investigations have been
closed. Department staff attorneys have replaced private counsel.
The cost of the private counsel who have been retained was $12,000

in 1974, $47,800 in 1975, and $554,306 in 1976. See exhibit 13, at page
228. Of the $1,860,000 appropriated by the Congress for fiscal year
1977, $448,520 was expended prior to October 1, 1977, and the rest has
been obligated for fiscal year 1978. In the fiscal year 1978 budget, the
Department has requested no additional funds, but warned of the
possible need for a supplemental appropriation in fiscal 1978. See ex-
hibits 20 and 21 at pages 253 and 265.



II. EVALUATION OF JUSTICE DEPARTMENT POLICY OF
RETAINING PRIVATE LEGAL COUNSEL TO REPRESENT
FEDERAL EMPLOYEES

The Attorney General's order arose from a sincere desire on the De-

partment's part to resolve the conflicts which would otherwise prevent

the Department from representin<2: some Federal employees in civil

suits brouglit against tliem in their individual capacity. The policy

of retaining private legal counsel, however, is subject to four basic

criticisms: (1) The Department lias no statutory authority to retain

private legal counsel who—unlike regular Department staff attor-

neys—are not under the supervision and control of the Attorney Gen-
eral; (2) private legal counsel retained by the Department are free to

raise legal arguments which the Department believes are not in the

public interest to raise; (3) the policy of retaining private legal coun-

sel to represent Federal employees in civil suits conceriiino: the same
acts which are subject of a criminal investigation has the effect of dis-

couraging vigorous investigation of these Federal employees by the

Department; (4) retaining private legal counsel is prohibitively ex-

pensive. Each of these criticisms will be evaluated in turn.

A. Absence of Statutory Authority

The staff study concludes that the Justice Department has no statu-

tory authority to retain private legal counsel who are—under the
terms of the revised order—independent of Department supervision

and control. If this conclusion is sustained, the validity of each of the
approximately 79 contracts which the Department has awarded to law
firms to represent Federal employees would be unclear, no further con-
tracts for private counsel could be awarded under the order, and no
further funds could be appropriated to pay for private counsel fees

without new statutory authority. Moreover the right of such law firms
to demand further payments under existing contracts would be equally
unclear.

Nowhere in the internal memoranda provided to the committee does
the Department express any doubt about its statutory authority to re-

tain private legal counsel. Prior to the committee inquiry, both Antonin
Scalia and John Harmon, the former and present Assistant Attorneys
General—Office of Legal Counsel, expressed their judgment that the
Department did have legal authority to retain private counsel. See
exhibit 13 at page 105 and exhibit 3 at page 38. In the most recent of
these legal memorandum, dated Februaiy 18, 1977, Assistant Attorney
General Harmon reached this conclusion, reiving on implied authority
in 28 U.S.C. 509, 516-517 and ''the traditional practice of the Depart-
ment in defending civil suits * * *" Exhibit 13 at page 196. A third
opinion reaching the same conclusion was issued on IMarcli 10, 1978.
Exhibit 36 at page 1056. During hearings on the supplemental appro-
priations bill. Department witnesses emphasized their reliance on 28

(7)
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U.S.C. 509, which provides that "all functions of the officers of the
Department of Justice and all functions of agencies and employees of
the Department of Justice are vested in the Attorney General' * * *"

Exhibit 12 at page 185.

During the course of the Judiciary Committee review, the Depart-
ment was twice requested to explain in greater detail its authority for
retaining private legal counsel. See exhibit 25 at page 280 and exhibit
27 at page 893. On both occasions the Department reiterated its re-

liance on 28 IT.S.C. 516 and 517 which reserve the conduct of litigation

in which the United States is interested to "officers of the Department
of Justice" and authorize the Attorney General to send the "Solicitor

General or any officer of the Department of Justice" to attend to any
"interest of the United States." See exhibit 26 at page 313 and exhibit

28 at page 400. In neither answer did the Department mention section

509.

In the committee's first inquiry the Department was asked whether
the legislative history of 28 U.S.C. 515 and 543 didn't indicate that

"the Department may only retain private legal counsel pursuant to

one of these two sections." Exhibit 25 at page 280. These two sections

define how private attorneys, under the supervision and control of the

Department, may be retained. The Department also was asked to con-

sider two cases, Crosivaite and 1960 Acres of Land. The Department
answered these inquiries by saying it belicA^ed it did not have to retain

private counsel under sections 515 and 543. Indeed, it could not retain

private counsel under sections 515 and 543 to resolve its conflict of

interest because such counsel are under its supervision and control. See
exhibit 26 at page 315. (Question 6.)

In the committee's second inquiry the Department was specifically

asked to explain its reliance on sections 516 and 517 given the fact

that neither section 516 or 517 makes any mention of Department
authority to retain private legal counsel. The Department was again
asked to "refer to the legislative history" of sections 515(a) and 543.

Exhibit 27 at pa.qre 393. The Denartment responded that it was "un-
aware of either the legislative history or court precedent which the

committee is relying upon to indicate that the cited sections fail to

support the retention of private counsel." See exhibit 28 at pasfe 400.

As a part of the committee's review of the Department's statutory

authority, a detailed, 37-page legal memorandum (hereinafter "Com-
mittee Staff Memorandum") was prepared which concluded unequiv-

ocally that the Department has no statutory authority to retain private

counsel under the order. See exhibH 31 at pap-e 413. Tliis memorandum
relies on an exhaustive legislative history of 28 U.S.C. 515(a) and 543

and of the related provisions of 5 U.S.C. 3106.

On November 11, 1977, the committee staff memorandum was for-

warded to the Congressional Research Service of the Library of

Congress and to the Comptroller General for review. See exhibits

32 and 33 at pages 450 and 452. On Docemlier 21, 1977, the Librarv of

Conq-ress i^espondod to tbis T'enuest wit]i a 39-na.ofe Ipoal memorandum
(C.R.S. "Memo). See exhibit 34 at page 454. The C.R.S. memorandum
adopted each of the ar.ofuments in the committee staff memorandum
and concluded that "substantial doubt" existed as to whether the De-
partment has the statutory authority to retain private attorneys who
are not subject to tlie supervision, control and direction of the Attor-
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ney General. On April 12, 1978, the General Accounting Office issued

its opinion on the issue of the Department's statutory authority. Ex-
hibit 37 at page 1066. Although the opinion is rather confusing, in sub-

sequent claritication of the ()?)inion at the request of the committee

(see exhibits 77 through 80 at pages 1106 to 1120), the Comptroller

General held that the United States has an "interest" within the mean-
ing of 28 U.S.C. 516-517 in defending Federal employees and that it is

proper for the Department to retain private counsel under the terms

of the order to protect that interest.

The committee subsequently requested the Congressional Research
Service to review the GAO opinion. Exhibit 75 at page 1085. In a

May 12, 1978, memorandum (hereinafter ''Second C.R.S. Memo") the

May 12, 1978, memorandum (hereinafter "Second C.R.S. Memo") the

and based on ''tenuous statutory authority" and reiterated its conclu-

sion that the Department has no authority. Exhibit 76 at page 1087.

The committee staft' and the two C.R.S. legal memoranda start from
the i)remise that even if sections 516 and 517 suj)port the Department
statutory "interest" in litigation involving Federal employees, they
are not dispositive of whether the Department has statutory authority

to retain private legal counsel to represent that interest. In fact the

legislative history of 5 U.S.C. 3106, 28 U.S.C. 515, and 28 U.S.C.
543, cited extensively in these legal memoianda. demonstrates that

the Department has statutory autliority to retain private counsel only
if such counsel is under the control and supervision of the Attorney
General.

Specifically, section 3106 contains a general prohibition against any
Department—including the Department of Justice—employing "an
attorney or counsel for the conduct of litigation in which the Ignited

States, an agency, or employee thereof is a party, or is inter-

ested * * *^ except as otherwise authorized by law * * *."

Xeither sections 516 or 517 can be construed to provide this authori-

zation to retain private counsel as neither makes any reference to

private counsel involvement in litigation in which the Ignited States

is intei-ested. Indeed section 51 (> refers only to "officers of the Depart-
ment of Justice, uiuler the direction of the Attorney General" and
section 517 refers only to the "Solicitor General or any officer of the

Department of Justice * * *." Furthermore, section 519 makes it

clear that "the Attorney General shall supervise all litigation to which
the T iiited States, an agency, oi- officer thereof is a party * * *."

The two sections in title 28 which do satisfy the requirement in

5 TLS.C. 3106 botli explicitly empower the Attorney General to retain

"special appointed" counsel. They are sections 515(b) and 543. Sec-

tion 515(b) provides that a private attorney may be specially re-

tained by Department of Justice but must be commissioned either

as a special assistant to the Attorney General or as a "special at-

torney." and must take the oath required by law. Such attorneys may
then, when specifically directed by the Attorney General, conduct
any kind of legal i^roceeding which a regular I^.S. attorney is author-

ized by law to conduct. The second ]:)rovision, 28 U.S.C. 543, authorizes

the Attorney General to appoint private attorneys to assist I^.S.

attorneys.
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Attorneys appointed under these tAvo sections are subject to removal
by the Attorney General and are under his supervision and control to

the same extent as a regular staff attorney. The Attorney General's

supervisory authority is made clear in 28 U.S.C. 519 which mandates
the Attorney General to "supervise" all litigation to which the United
States, an agency or officer thereof is a party to and "direct" all U.S.
attorneys, assistant U.S. attorneys and "special attorneys" appointed
under 28 U.S.C. 543 in the discharge of their duties.

The committee staff' and two C.R.S. memoranda then focus on the

question of whether the legislative history of sections 515(b) or 543

indicates that the Attorney General's explicit authority under these

two sections to hire private counsel is meant to preclude any other

statutory authority for the Department retaining private counsel. If

so, it is unnecessary to determine whether—in satisfaction of the re-

quirement of 5 U.S.C. 3106—sections 516 and 517 can provide any
implied authority for the Department to retain private counsel.

In fact, all three of these memoranda conclude that the legislative

history of sections 515 (b) and 543 demonstrates that these two sections

provide the exclusive terms under which private counsel can be re-

tained by the Department and that private counsel can only be retained

if they are under the control and supervision of the Attorney General.

The legislative history of sections 515 and 543 and the relationship

of these two sections to 5 U.S.C. 3106 is somewhat confusinir. Until

1966, the United States Code, and prior to 1926 the Eevised Statutes,

contained an express provision stating that "no compensation shall

•hereafter be allowed to any person, besides the respective district

attorneys * * *, except in cases specially authorized by law" and "every
attorney * * * specially retained * * * shall receive a commission * * *

as a special assistant to the Attornev General * * * and shall take the

oath required by laAv - * *. See 16 stat. 162, sections 189, 361, 362-363,

365, and 366 of the Revised Statutes, 34 stat. 816, sections 49, 310, 312,

314, and 315 of title 5 of the 1926 United States Code and section 503 of

the 1948 United States Code.
In 1966, these provisions—which prohibited compensation from

being given to any private counsel not commissioned as a "special

assistant to the Attorney General"—were codified in section 3106. In
the process of this codification, however, the express prohibition

against compensation to private attorneys other than "special assist-

ants" was not carried forward in section 3106. The committee notes on
the codification, how^ever, make it clear that the language in section

3106—"except as provided by law"—is meant to preclude the hiring
of private counsel except under the authority of sections 515 or 543. In
any event it is clear that ihot 1966 codification did not change any sub-

stantive prohibitions contained in the United States Code prior to the
codification.

The restrictive nature of sections 3106 and 515 and 543 has been con-
sistently reflected in the decisions of the courts, both prior to and
subsequent to the 1966 codification.

The committee forwarded the committee staff and CRS memoran-
dum to the Justice Department for comment. Exhibit 35 at paije 493.

In a memorandum of ]\Iarch 10. 1978, Assistant Attorney General
Harmon reiterated the conclusion reached in his February 18, 1977,
memoi'andum that the Department has authority to retain private
counsel under the terms of the order. See exhibit 36 at page 1056.
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In part, the March 10, 1978, memorandum argues that by acquies-

cing in the Department's pi-ivate counsel program and in appropriat-

ing funds which it knew tlie Department Avould expend for private

counsel, Congress has "ratified'' the Department's authority. The com-
mittee promptly notified the appropriate subcommittee chairman of

the Senate Appropriations Committee about the Department's rati-

fication argument (exhibit 74 at page 1083) and requested that the

Congressional Research Service review the March 10 memorandum
(exhibit 72 at page 1071). CRS found the Department's ratification

argument to be utterly without merit. Exhibit 73 at page 1074.

Tlie Justice Department's March 10, 1978, memorandum does ac-

knowledge that sections 515 and 543 provide "the only means expressly

authorized" for carrying out the responsibility placed on the Depart-
ment by sections 516 and 517. See exhibit 36 at page 1061. The mem-
oi-andum, however, fails to address the central conclusion of the com-
mittee staff and CRS memoranda that i-ead sections 3106, 515 and 543

as expressly precluding retention of private counsel except under the

terms pi'ovided in sections 515 and 543.

The GAC) opinion is hardly more responsive to this issue. Despite
the fact that the 1870 Justice Department Act contains language

—

quoted above—which expressly prohibits retention of independent
private counsel, GAO asserts that nothing in "the express language of
[sections 515 and 543] indicates that these sections are the sole and
exclusive authority for the Attorney General to retain private legal

counsel." Exhibit 37 at 1068. As the second CRS uiemorandum points
out, however, "the dominant theme that plainly runs through these

provisions is that the Attorney General is to have and maintain ulti-

mate control and su])ervision over how litigation involving the

United States and its interests shall be conducted and over those who
conduct it." Exhibit 76 at page 1095. The second CRS memorandum
then analyzes GAO's suggestion that the Department has implied
authority to retain private counsel. The memorandum finds that the
l)ossible soui'ces of imj)lied authority "seem to point to the opposite
result I'eached by the (tAO." Exhibit 76 at page 1104. The memo-
randum concludes that oidy (^ongress can delegate the authority to

the Department and that a request to Congress for such authority
"would a])]:)ear to be an appropriate method of resolution of the con-
troversy." Exhibit 7() at page 1105.

The com])lex legislative history of these three sections of the United
States Code oidy ])artially ex})lains the reluctance of the Department
and GAO to acknowledge the absence of statutory authority for these

contracts with pi'ivate counsel. The Department lias a strong commit-
ment to representing Federal em])loyees. In addition, at the time the
Office of T>K^gal Counsel prepai-ed its two memorandums on the De-
partment's statutory authority, the order expressly limited the inde-

pendence of private counsel. Only the revised order provides for com-
plete independence of private counsel. GAO in turn focuses on its

perce})tion of the importance of representing Federal employees.
As the legislative history makes clear, however, private counsel can

be retained only when they are under the supervision and control of the
Depai-tment. It is the independence of private counsel which violates

the restrictions contained in sections 3106. 515, and 543. Unfortunately,
it is also this indei)endeuce upon which the Department private coun-
sel program is now premised.
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B. Independence of Private Counsel

In order to avoid the conflict in the Department itself representing

a Federal employee in a civil suit who is simultaneously under investi-

gation for criminal activity, any private counsel retained by the De-
partment must of necessity, be completely independent of Department
supervision and control. Independent private counsel are therefore

free to raise defenses and make arguments on behalf of their Federal
employee clients which—although in the interests of the cl ent—con-

flict with or even oppose a position maintained by the United States.

The Department has specifically stated that it will not terminate a

retainer of a private counsel who proceeds to raise such defenses or

makes such arguments. See exhibit 26 at page 357. (Question 111.)

The independence of Government sponsored private counsel has
potentially serious consequences for the public interest depending on

:

(1) the types of defenses and arguments w^hich private counsel will

raise on behalf of his client and (2) the types of conduct which private

counsel will argue is legal.

1. LEGAL DEFENSES AND ARGUMENTS MADE ON BEHALF OF FEDERAL
EMPLOYEES

There is substantial confusion in the law defining defenses avail-

able to an officer or employee of the Federal Government in a civil suit

alleging deprivation of constitutional rights.

There are basically three lines of cases describing those kinds of
defenses : (1) in criminal cases a defense of a good faith reliance upon
apparent authority (United States v. Barker^ 546 F. 2d 940) or of a

good faith belief in the legality of the acts committed (
United States

V. Ehrlicliman 546 F. 2d 910) ; (2) in civil cases against Government
officials, other than law enforcement officials, a defense of absolute

immunity {Barr v. Matteo^ 360 U.S. 564) ; and (3) in civil cases alleg-

ing constitutional violations or against law enforcement officers, a de-

fense of good faith (Bivens v. Six Unknown Named Agents of the

FBL 456 F. 2d 1339 and Zweihon v. Mitchell, 516 F. 2d 594).
The applicability of the Barker/Ehrlichman, absolute immunity,

and good faith defenses in any given case is often the crucial issue in

determining accountability and whether aggrieved pailies will receive

any judgment to compensate them for violations of their constitutional
rights. To the extent that these defenses are recognized or extended,
executive branch officials are less accountable—at least in court—for
their actions. The delicate balance between the Government's respon-
sibility to defend employees and insuring individual accountability is

directly affected by the kinds of defenses which are recognized in the
courts.

Substantial movement has occurred in court precedent on the availa-
bility of these three kinds of defenses. The current state of the case law^

demonstrates that w^hile there is a substantial threat to the public in-
terest in recognition of the Barker/Ehrlichman defenses, absolute and
qualified good faith immunity have become well established.

a. Barker/Ehrlichman Defenses
In ^\^ Ehrlichman case (exhibit 46 at pages 761-791) five persons

were indicted for conspiring to break in to the office of Dr. Fielding—
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without a warrant—to obtain the doctor's medical records on Daniel
Ellsber^. As a matter of law the district court ruled that defendants
could not raise a defense that they lacked the specific intent necessary

to violate a criminal statute because they had a oood faith, reasonable

belief that the break-in was legal and justified in the national interest,

376 F. Supp. 29 (D.D.C. 1974). The district court characterized the

defense as one of "mistake of law"* and held that "it is well established

that a mistake of law is no defense in a conspiracy case to the knowing
performance of acts which, like the unauthorized entry and search at

issue here, are malum in sf/' Id. at page 35.

The limits of a mistake of law were carefully specified by the district

court as follows

:

Mistake of law may also excuse an act if it resulted from
good faith reliance uj)on a court order or decision, rnifed
States V. Mancuso. 139 F. 2d 90 (3d Cir. 1943) ; State v. O'Xen,
147 Iowa 513, 126 X.W. 454 (1910), or upon the legal advice
of an executive officer charged with interpreting or enforc-
ing the law in question. See Cox v. Loulsknia, 379 U.S. 559,

85 S. Ct. 476. 13 L. Ed. 2d 487 (1965) ; Raley v. Oluo. 360 U.S.
423, 79 S. Ct. 1257, 3 L. Ya\. 2d 1344 (1959). This principle
however, cannot ])e stretched to encompass a mistake based
ui)on the assurances of an alleged co-conspirator with regard
to the criminalitv of acts that are malum in se. See United
State.s^ V. Konorsky. 202 F. 2d 721, 730-731 (7th Cir. 1953)
(obedience to the orders of a superior does not necessarily
negate the specific intent reciuircnient set forth in Screws).
Id.

This ruling came on defendants motions to discover evidence to sub-
stantiate their defense.

Upon their conviction for the l)reak-in the defendants appealed,
alleging that the court had improperly denied their attempt to intro-
duce evidence on their good faith defense and had improperly in-
.structed the jury that such defense was not available. The court of
appejils affirmed the defendants convictions in an opinion written by
Judge Wilkev: a concurring opinion was filed by eJudges Leventhal
and Merhige. See exhibit 46.

Judge Wilkey's opinion focuses on whether the mens rea required
to conmiit the ci'ime of whicli Ehrlichman was cliarged was a "specific
intent" which does not involve knowledge of illegality or whether, in
additicm, the specific intent also had to involve an intention to violate
the law oi- an absence of a reasonable belief that the action was lawful.
In the latter type of case a court must determine both that there existed
a clearly delmeated and plainly applicable constitutional right and
that the defendant purposefully deprived a citizen of his enjoyment of
that right. Judge AVilkey held that the ])articular statute, under which
the defendants had been indicted. 18 F.S.C. 241, required the latter
type of si)eciHc intent, that is one involving an intent to commit acts
winch deprive a citizen of clearly defined constitutional rights, but he
also held that this does not amount to a requirement that a defendant
directly 'recognize the unlawfulness of his acts." Exhibit 46 at page

Applying this test to the facts of Ehrlichman's appeal. Jiubro Wil-
key found that the proposed defense could be raised only in a case in-
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volving national security and, even then, only "if there has been a spe-

cific authorization by the President, or by the Attorney General as his

chief legal adviser, for the particular case." Exhibit 46 at page 776.

Finding no^ such authorization and finding that the defendant pur-
posefully -violated rights which were clearly defined, Judge "Wilkey
affirmed the district court's rulings and the defendant's convictions.
The concurring opinion of Judges Leventhal and Merhige adopted

the reasoning in Judge Wilkey's opinion but went on to chastize the
Department of Justice for filing a brief arguing that no warrant was
required for surreptitious entries related to foreign espionage or in-

telligence if the President or Attorney General personally authorized
the entry. In his concurring opinion in the EhrUchman case. Judge
Leventhal concluded that the mere assertion by "the Justice Depart-
ment, the law department of the executive branch," of a defense such as

that advanced by Ehrlichman, which is "an exception to settled doc-
trine, may lead to an assumption by highly placed officials that the

settled doctrine is now 'eroded' " and that "the very assertion of the

exception by the Justice Department accomplishes some diminution of

the sense of privacy of all." Exhibit 46 at page 786. See exhibit 26 at

page 367 and exhibit 28 at page 406.

On the same day, the same panel of judges handed down a separate

opinion reversing the conviction of Ehrlichman's codefendants, Ber-
nard Barker and Eugenio Martinez. One year earlier these same de-

fendants had been before the same court sitting en banc to appeal their

convictions for the Watergate burglary. Although the earlier case

arose then the defendants attempted to withdraw their guilty pleas,

both that appeal and the appeal in the Fielding break-in case raised

similar questions regarding available defenses.

In the appeal of the earlier Watergate break-in convictions (exhibit

45 at pages 698-760). Barker and his codefendants argued that they

should be allowed to withdraw their guilty pleas and raise a defense

that they "believed the affair to be a ^national security' operation

authorized b}^ a 'government intelligence agency'." Id. at page 706.

Because the appeal arose in the context of a motion to withdraw their

guilty pleas, the five judge majority did not reach the question of the

availability of these defenses. Id. at page 712. However in a concurring
opinion Judge Bazelon argued that such defenses had legal merit. Id.

at page 718. Similarly in separate dissenting opinions Judge Mac-
Kinnon argued that the defenses "may well have" legal merit (Id. at

page 734) and Judge Wilkey directly concluded that the defenses were
valid. Id. at page 754. Thus three of the seven judges endorsed the

defenses.

Judge Bazelon's concurring opinion focuses on "fundamental ques-

tions about the nature of criminal responsibility." Id. at page 718.

Although not willing to concede Judges MacKinnon and Wilkey's
argument that the defense could be characterized as a mistake of fact

rather than a mistake of law, Judge Bazelon arirued that allowing: the

assertion of the defense to the jury would constitute a "permissible es-

cape value" for the criminal justice system.. Both Judge MacKinnon
and Judge Wilkey directly argued that the defense could be charac-

terized as a mistake of fact by the defendants as to whether Hunt had
all necessary authorization for the AVatergate break-in. Id. at 731 and
754. Even assuming that the mistake was of law rather than fact, both
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judges found that such mistake could negate the existence of a neces-

san- element of the offense charged, i.e.. specific intent. Id. at 7a4 and

757.

In the second Barker appeal (exliibit 47 at pages 792-^25). the

Fielding break-in case decided on the same dav as the EhrTichman
appeal. Judge AVilkev wrote the majority opinion along the lines of his

dissent in the first Barker case and reversed the defendant's convic-

tions. Judge Merhige's concurring opinion would not. however, sub-

scribe to all of Judge Wilkey's arguments and Judge Leventhal vig-

orously dissented from Judge Wilkey's arguments.
The defendants in the second Barker case characterized their defense

as a mistake of fact "coupled with" a mistake of law which negated

the Meris 7'ea—specific intent—required for a violation of 18 U.S.C-
•241. Id. at page 79S. "The mistake of fact was the belief that Hunt was
a duly authorized Government agent: the mistake of law was that

Hunt p>ossessed the legal prerequisites to conduct a search—either prob-

able cause or a warrant." Id. Judge Wilkey held that if it was "ob-

jectively reasonable" for a defendant to believe that proper author-
ization had been obtained by his superior, an exception to the mistake
of law doctrine has been established. Id. at page 799-SOO. Judge Wil-
key also held that a defense also existed if the defendants reasonably
relied on Hunt's apparent authority and had a reasonable belief that

Hunt possessed such authority. Id.' at page 801.

Judge Merhiire was willing only to find a mistake of law based upon
a reasonable reliance upon an official statement of law by Hunt.
Judge Leventhal in dissent argued that the defense of reliance upon

an officials' apparent authority—Judge Wilkey's defense—should only
apply where persons respond to a call for aid from a police officer or
where they obey a military order. In contrast to these circumstances.
Judge Leventhal argued that "there is (no) compelling social interest

to be served in allowing private citizens to undertake extra-legal activi-

ties acting simply on the word of a Government official." Id. at page
819. Judge Leventhal would confine the defense of reliance on an offi-

cial statement of law—Judge Merhige's defense—to situations involv-
ing reliance on a statute, judicial decision, administrative order or "an
official interpretation of the public officer or lx)dy charged by law with
res2>onsibility for the interpretation, administration or enforcement of
the law defining the offense." Id. at page 820.

It is quite apparent from this review of the opinions in these three

cases that there is little agreement over the pro|>er scope of defenses
based on a good faith belief in apparent authority or legality. In each
of these three cases, the judges viewed the issue as involving a fimda--
mental tension l^etween accordinor fairness to a defendant and protect-

ing the criminal justice system. It is not surprising that such considera-
tions dominate these opinions given the nature of the offenses, illegal

activities condoned or organized by the highest officials in the executive
branch.

Tlie reluctance of the courts to recognize the Barker 'Ehrlichman
defenses is based on a legitimate fear that such defenses will dilute the
accountability* of public officials. At the war crimes trials after the

Second World War. the defense of "superior orders" was rejected in

article 8 of the charter for the tribunal. This, despite the fact that in
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that context, the orders were military orders given in war time. The
staff concludes that there is even less reason to sanction the superior

orders defense in a law enforcement or administrative context.

The committee staff made a persistent—and wholly unsuccessful

—

effort to determine whether the Department would ever raise the

Barker/Ehrlichman type defense on behalf of Federal employees. The
Department has consistently refused to rule out the possibility that

regular staff attorneys would do so and has said only that the existence

of the Scheuer good faith defense, discussed below, should be sufficient.

See exhibit 26 at pages 365 to 366 and exhibit 28 at pages 402 and 404-
405. As a policy matter, it is quite unlikely that the Department would
ever raise a superior order defense. However, private counsel are not

under the same constraints and are likely to raise the Barker/Ehrlich-
man defenses, at least in an effort to preserve such defenses for any
appeals they may file.

The Department is not unaware of this likelihood but apparently

has no qualms about it. See exhibit 11 at page 154.

Many seriously question whether the Department should give any
sanction or support—however indirect—to private counsel who are

willing to raise superior orders defenses. Such governmental support

for superior orders defenses is likely to have an adverse impact on the

accountability of Government officials, even if the courts reject the

validity of such defenses. The undesirability of establishing superior

orders defenses far outweighs the public interest in retaining private

counsel to represent Federal employees.
Here again, as with the issue of statutory authority, the issue is the

degree of independence accorded private legal counsel. Circumscribing
their independence by restricting the defenses they are permitted to

raise on behalf of a client may conflict with the Department's purpose
in hiring private counsel in the first instance.

What is clear from the problems raised by the independence of

private counsel is that there are substantial policy reasons behind the

refusal of Congress to give the Department the statutory authority to

retain private counsel who are not undei* the supervision and control

of the Attorney General. Only through supervision and control can
the Congress be assured that the public interest will be protected.

h. Absolute and Qualified Good Faith Iramunity

In contrast to the state of the case law involving Barker/Ehrlich-
man type defenses, courts have shown substantial agreement in con-
sidering absolute or qualified good faith immunity. The trend has been
away from absolute immunity, which the Supreme Court initially

recognized in Barr v. Matteo. In more recent cases the courts have
recognized only a qualified good faith immunitv. See Bivens. 456 F.2d
1339 (2d. Cir. 1972) (exhibit 43) ; Scheuer x'. Rhodes. 416 U.S. 232

(1974) (exhibit 44) ; and Wood v. Strickland, 420 U.S. 308 (1975).
Although there has been criticism of extending a qualified good

faith immunity to Federal employees, it does not approximate the
controversy over establishing the new Ba.rker/Ehrlichman defenses.

See exhibits 41 and 48. On balance, the staff conchidos that there is not
sufficient adverse effect on the public interest to preclude the Depart-
ment or retained private counsel from raising absolute or qualified

good faith defenses on behalf of Federal employees.
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2. ARGUMEXTS REGARDING LEGALITY OF CONDUCT OF FEDERAL EMPLOYEES

In the course of defending Federal employees in constitutional tort

cases, one major line of defense is that the conduct involved was lej^al.

Raising this defense becomes a matter of intense public interest when

tlie employee was engaged in activities such as mail openings, surrep-

titious entries, or warrantless wiretapping.

The Department's policy is clear that when regular staff attorneys

represent a Federal employee, arguments which conflict with the

broader interests of the United States will not be raised. Recognizing

the inherent conflict with its statutory authority if staff attorneys are

permitted to raise arguments which are not in the public interest, the

Department has determined that only absolute or good faith qualified

immunity defenses would be raised. In these types of cases, the De-

partment will not argue that the underlying conduct is legal. Sec

exhibit 10 at page 120. In the words of former Assistant Attorney

General Rex Lee, this would require Department attorneys to argue

for ''the legality of all Cointelpro programs." See exhibit 5 at page 64.

Yet, while satisfying the Department's duty to protect the interests

of the Ignited States, a limited defeiise raises questions about whether

the Department attorney is fulfilling his ethical responsibility to de-

fend vigorously his client. See exhibit 10 at page 121. This ethical ques-

tion is somewhat mitigated when private legal counsel is hired when-
ever the Department is unwilling to make any legal argument on
behalf of a Federal employee.
The Department concluded that it would hire private counsel in this

situation only after carefully considering the question of the propriety
of allowing regular staff attorneys to argue that the underlying con-

duct is legal.

The Department should express similar hesitation in allowing
private counsel to raise argmnents that the Department will not raise.

As with raising Barker/P^hrVfchina n defenses, the staff concludes that

the Government should have no part—direct or indirect—in subsidiz-

ing legal arguments that mail openings, surreptitious entries, and
other similar conduct is legal. The impropriety of this subsidy is

heightened by the fact that the Attorney General has concluded
that mail openings woudl l)e illegal if done today. See exhibit 61 at

paire 1004. Although the Attorney General declined to prosecute those
CIA employees involved in the mail opening proirram, the Depart-
ment is still investigating or has prosecuted other Federal employees
for surreptitious entries and other conduct. See exhibit 10 at page 115.

The Department should have no ]^art in any effort to make arguments
which contradict the findings of the Attorney General or the posi-

tions which the Department may be taking in pending or future
prosecutions.

C. Impact on Criminal Investigations and Prosecutions

The Attorney General's order provides for the appointment of
private counsel to represent a Federal employee in a civil suit if that
employee is simultaneously a target of an investigation for possible
criminal activity ''relating to the same subject matter for which rep-
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resentation [in the civil suit] is sought * * *" See exhibit 1 at page
29 and exhibit 2 at page 34. If the subject matter of the civil suit is

unrelated to the subject matter of a criminal investigation of the same
employee, the Department will represent the employee using regular
staff attorneys.

In either situation, but particularly when a civil suit and a criminal
investigation involve the same subject matter, the staff finds that
Department involvement in the representation of a Federal employee
in civil suits has the potential to interfere with or to discourage
criminal investigations. In fact, it would not be hard for Department
investigators to conclude that the Department may be more deter-

mined to defend Federal employees than to hold them accountable.

The Department's policy of defending Federal employees is clearer

than its policy of prosecuting the same employees. To date the Depart-
ment has represented every Federal employee requesting representa-

tion who the Department found to have been acting within the scope

of his or her employment. See exhibit 26 at page 336. The Department
has issued a formal policy statement and has already expended over

$1 million to defend Federal employees in civil suits. In contrast, the

Department has only prosecuted one Federal employee and accepted

a plea from one other in its pending intelligence agency investiga-

tions. See exhibits 61-71. Federal criminal investigations have been
dropped for whole groups of Federal employees. See exhibit 61 at

page 951.

Beyond the impact on the morale of Department investigators and
prosecutors, this policy of retaining private counsel may directly

interfere in criminal investigations and prosecutions. Private counsel

defending a Federal employee are much more likely than regular
staff attorneys to make discovery requests for Department documents.
These discovery requests may complicate related criminal investi-

gations, indeed the requests may have that purpose.

The problem posed by private counsel discovery requests is not a the-

oretical one. The Department's experience has already been that pri-

vate counsel it has retained have "urg[ed] strenuously and persistently

the public release of numerous classified materials which may serve

to support their client's good faith defenses.'' Exhibit 10 at page 122.

In contrast, the Department finds it "difficult to ima.o^ine Department
attorneys exercising this same zealous ardor in the face of their ever

present responsibility to protect the Government's privileged infor-

mation wherever appropriate." Exhibit 10 at page 122. A report pre-

pared in the Civil Division notes that regular staff attorneys "[tend!

to consider only the Government's interest in protecting its privileged

materials whatever their exculpatory character may be [in establish-

ing a good faith defense] from the point of view of the individual

defendant." Exhibit 10 at page 122. Nevertheless, the Department in-

sists that in retaining private counsel, it should not consider the pro-

pensity of such counsel to make expansive discovery requests. Exhibit
27 at page 362.

The problem with the Department's poHcy is discussed in Dew.o-
cratic National Committee v. Jomes McCord^ civil action No. 1233-72,

(August 9, 1972). There the court granted a plaintiff's motion to dis-
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qualify Department of Justice counsel from representing a witness in

the case because tlie Department had pending a criminal investiga-

tion of "some of the named defendants'' in the case. See exhibit 28 at

page 409. Witliin tlie Department it was recognized that the McCord
decision could "be read to hold broadly that civil representation is

improper where 'the Department is otherwise engaged, through other

employees, in a criminal investigation the subject of which is akin

to the gravamen of the civil action.' *' Exhibit 5 at page 61. Two diver-

gent positions surfaced in response to the decision : One cautioned that

"the Civil Division would proceed at some peril to represent Govern-

ment employees who (while not targets) are under investigation by

the Criminal Division on the same subject matter as the civil suit,''

exhibit 5 at page 61 : the other did not find that the McCord decision

raised "insurmountable obstacles." P^xhibit 6 at page 82. The latter

position was based on three factors. First, "the decision was not ap-

pealed and thus has no binding effect on other District of Columbia
district judges." Secondly, "since it is not well reasoned, the opinion

is unlikely to have even persuasive force.'' And finally, "the validity of

these regulations will surely be litigated in any event." Exhibit 6 at

page 82.

In addition to the direct or indirect impact of the order on crini'nal

investigations, j)ublic confidence in the Department criminal investi-

gation may be undermined when the Depai'tment does not prosecute a

Federal emi)loyee or accepts a pica to a lesser charge in a ca-e re-

lated to one in which counsel has been retained by the Department to

represent that same employee in a civil suit.

The staff concludes that the Department should not subsidize pri-

vate counsel whose actions may ('om])licatc' or frustrate the efforts of
Department criminal investigations. To the extent that there is a con-

flict between defense in civil suits and i)i"Osecution in criminal suits, the

hitter should take })recedence.

The Department has recognized that at some point there is an in-

separable conflict. When a decision to seek a prosecution is made, the
Department ceases to pay for ])i"ivate counsel to represent the em-
ployee. However, criminal investigationsmay well be adversely affected

by repi-esentation in any related civil case well before the point of
indictment.

A way to accomplish the ends sought by this policy and avoid the

conflict would be to authorize the reimbursement of private counsel

fees in civil suits when the Department determines, on the merits, that a
Federal employee should not be prosecuted or when the employee is

found innocent of criminal charges.

I). ExpExsi-: OF Private Counsel

The cost of retaining j)rivate legal counsel to represent Federal em-
ployees uiuler the order is unacceptably high, far exceeding the De-
partment's expectations when it began the program. Still, it is diffi-

cult, if not impossible, to control the costs of the current program in a

maimer that does not infringe on the independence of private counsel.

The cost of the Department program has mushroomed from $12,000
in 1074, to the most recent appropriation of $1,860,000 for fiscal 1977.

-221 O - 78 - 3
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The Department had originally requested $4,878,000 for fiscal 1977, an
amount equal to 23 percent of the Civil Division's entire estimated
appropriation of $16,792,000 for that year. Given the number of cases

involved in the private counsel program in comparison to the 43,844
cases the Division handled in fiscal 1976, the cost is staggering.
When asked by the Appropriations Committees to estimate the total

cost of the private counsel program, the Department was unable even
to offer a dollar estimate given the unanticipated growth in the pro-
gram up to that point. The Department did not know how to predict

costs. Exhibit 12 at page 180. That costs "will be very expensive" and
that those costs "will last for several years, although perhaps not at

this high level," was conceded by the Department. Exhibit 12 at paofe

178. It is anticipated, however, that "disclosures that have been made
in the aftermath of the Watergate matter will not be * * * a recurring
matter." Exhibit 12 at page 178.

One suggested means by which the Department can control costs is

by a "postexamination" of claims. Exhibit 12 at page 180. The De-
partment's position is that it cannot "be too exactmg" about what it

asks a private counsel in this regard. "For example, [asking] whether
the time he spent was necessary, why he spent that time, why he made
that motion, * * * would be interfering with the attorney-client rela-

tionship." Exhibit 12 at page 180. Consequently the Department knows
of no way "to predict with any degree of accuracy how much the bill

of a private counsel it retains will be. See exhibit 12 at page 181.

Moreover, the cost of the program is increased because the Depart-
ment has adopted a policy of hiring private counsel in certain situa-

tions although no conflict exists to prevent regular staff attorneys from
providing the representation.

Both the January 19 order and the revised order provided that

where there is a conflict among defendants "some situations may make
it advisable that private representation be provided to all conflicting

groups and that Justice Department attorneys be withheld so as not
to prejudice particular defendants." See exhibit 1 at page 29 and ex-

hibit 2 at page 31. Similarly, where only one Federal emplovee in a

group of defendants in a civil case is a "target," of a cr'minal investi-

gation private counsel will be provided not only to the target, but
to all of the other defendants to avoid identifying the target.

During the drafting of the initial order this policy of representing
nontargets with private counsel generated some criticism with'n the
Department. The Civil Division approved of this policy. Exhibit 5 at

page 61. Attornevs in the Deputy Attorney General's Office concluded,
nowever, that "the practice must change" if the Denartment's "at-

tempt to represent as manv employees as possible within the Depart-
ment" was to succeed. Exhibit 6 at page 82. The preiudi'^p to the t^rn-et

was thought to be "minimal" and "not legally cognizable * * *" Ex-
hibit 6 at page 82. Despite this criticism, the provision w^s adonted
and the Department operates under a "strong preference" to retain-

ing private counsel for nontarsfets "to avoid any prejudice" to a tar-

get. Exhibit 10 at pasfe 123. No wav has been found to sfive private
representation "onlv to those defendants whose activities, in relation

to the suit, are most intimatelv related, to normal operations." Exhibit
10 at page 123. The result is that the Department retains private coun-
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sel to represent many defendants who are not targets, who have no
conflict with otlier defendants, and who do not wish to raise argu-

ments which conflict with Government positions.

The Department now recognizes that the expense of private coun-

sel ''has become the single largest problem facing the Department
with respect to its program of retaining private counsel." Exhibit 10

at page 125. The Department's experience is that "it is not at all un-

usual for one counsel, retained to represent a single defendant (where
grouping was not possible), to submit a monthly bill ranging from
$12,000 to $30,000 for work not involving extensive discovery or brief

preparation." Exhibit 10 at page 125.

I'lie high costs stem from tlie ''oi>en-ended nature of the retention

contracts themselves Avhich evidently have been read to place no
limits on the numlx^r of attorneys which could be used by the retained
counsel to perform the necessary representational services.'' Exhibit
10 at page 125. In one case now pending "upward of eight attorneys
and four legal assistants bill[ed] the Department for over 480 hours
of work in 1 month for one defendant." P^xhibit 10 at page 126. The
Department is considering various ways to limit these expenses in-

cluding permitting the defendant employee to "purchase additional
legal services from his private attorney at his own expense, albeit

at a costly rate. * * *" Exhibit 10 at page 127. The Department is

also considering paying for private counsel "on the basis of the 'ndi-

vidual defendant's need rather than across the board." Exhibit 10 at

page 129.

The staff concludes that (here is no effective way to limit the cost of
private counsel without limiting the authority of a private counsel
vigorously to represent his client. The prohibitive cost of retaining
private counsel makes it essential that an alternative to the Depart-
ment policy be adopted.





III. RECOMMEXDATIOXS

The absence of statutory authority for the Department's current
program of hiring private legal counsel make it imperative for the

Justice Department and the Judiciary Committee to take expeditious

action to reform the program in order to protect both the interests of

Federal employees who are presently being represented by private le-

gal counsel and the public interest. To accomplish these two aims, the

staff makes six recommendations which are here briefly summarized.
A. Congress should appropriate no more funds to pay for private

counsel in the absence of specific statutory authority for the Depart-
ment to retain such counsel. Until appropriate amendments to the

Federal Tort Claims Act are adopted and the Department's statutory

authority to hire private counsel is clarified, no new contracts for pri-

vate counsel should be awarded. The House and Senate Appropria-
tions Committees should bo informed that the Judiciary Committee
believes no further appropriation of funds for private counsel should
be made.

B. Until the Department's authority to retain private counsel is

formally adjudicated, the Department should continue to make pav-
montc; from availnble funds to |)rivate counsel it has already retained.

The Department should take every step possible to avoid exhausting its

remaining funds.

C. In the event that existing Department contracts with private

counsel already retained are held invalid or appropriated funds are

exhausted, private bills should be considered to reimburse private coun-
sel on an interim basis.

D. As soon as the interest of justice permits the Department should
determine whether to seek indictments of Federal employees for con-

duct which is currently the subject of civil suits against Such employ-
ees. Once these prosecution decisions are made, it will no longer be
necessary for the Department to retain private counsel to represent

Federal employees who were targets in these investigations.

E. The committee should adopt legislation amending the Federal
Tort Claims Act to alleviate the need for the Department to retain

private legal counsel. The general purpose of such amendments would
be to substitute the United States as the defendant in civil cases in-

volving conduct within the scope of an employees' employment. Be-
cause the effect of such an amendment would be to relieve an employee
from personal tort liability, an adequate alternative administrative

disciplinary procedure must be included for Federal employees who
violate constitutional rights. Such amendments must also provide an
election of remedies for plaintiffs when the Federal employee cannot

be made subject to administrative disciplinary proceedings.

F. Amendments to the Federal Tort Claims Act which provide for

an election of remedies in certain cases will not completely eliminate

the need for the Department to retain private counsel in the future. In
addition, it is doubtful any amendments to the Tort Claims Act will

(23)
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have any retroactive effect on existing cases in which private counsel
already have been retained. To the extent that retention of private
counsel will continue to be necessary, the Department should be given
specific authority to retain private counsel. This authority should
apply only when there is a conflict among defendants and not when
the conduct of a Federal employee in question in a civil suit is simul-
taneously the subject of criminal investigation. Any legislation giving
the Department authority to retain private counsel should limit the
independence of private counsel to assert arguments or positions which
are not in the interest of the United States to assert. If a Federal em-
ployee is denied representation because of the pendency of a criminal
investigation, the employee later should be reimbursed for the cost of
retaining private counsel in his civil suit if the Department fails to

indict or if the employee is found innocent after a trial on the merits.

A. No Further Appropriations or Contracts

Section 665 of title 31 provides that no officer or employee shall

"involve the Government in any contract or other obligation * * *

unless such contract or obligation is authorized by law." This pro-
vision states the obvious.

Until the Department is properly authorized to retain private coun-
sel, no further funds may be appropriated for that purpose, and no
new contracts may be awarded by the Department.

B. Continued Payment of Private Counsel Under Existing
Contracts

The absence of statutory authority of the Department to retain

private counsel has not as yet been formally adjudicated. Tlie staff is

aware that issuance of this staff report may well precipitate efforts

formally to adjudicate this question. It is not possible to speculate how
long it will take before any such adjudication is resolved. There must,
however, be a decision now on whether or not the Department can
continue to make payments to existing private counsel pending resolu-

tion of the statutory authority issue.

In making this decision the staff recognizes that sudden termination

of payments to private counsel already under retainer would result in

chaos. Serious damage to the morale of the Federal service and to

individual defendants may result. The Department recognizes that if

such contracts were suddenly terminated it—and perhaps also its offi-

cers who were responsible for issuing the retention contracts—would
immediately be subject to suit by the law firms which have been

retained. See exhibit 10 at page 132.

The dilemma faced by the Department is one of its own making
and one compounded by its giving incorrect information on its statu-

tory authority to the Appropriations Committees. The staff
,^
however,

concludes that until the validity of the Department contracts is formal-

ly adjudicated by the appropriate authorities, the only responsible

course is for the Department to continue to pav private counsel who
have already been retained. These private counsel and their Federal em-
ployee clients have relied on the Department's representative that it

had statutory authority to issue its contracts. As it continues to make
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payments, however, the Department should notify these private coun-
sel that their retention contracts are in jeopardy. The Department
should take every step to avoid exhausting its existing appropriations

to pay private counsel. Existing private counsel should be encouraged
to pare their claims for repayment. Contracts with private counsel

should be phased out whenever possible.

This course of action should present no risks to private counsel who
receive further payments. At such time as the retention contracts are

held to be invalid, private attorneys can be assured that it is likely that

any payments they have already received will not need to be refunded.
On a quantxnn rueruit basis, private attorneys should be able to resist

any such claim for reimbursement.
Also of immediate concern are officers in the Department who certify

payments to private counsel, who may be in personal jeopardy for pay-
ments made without statutory authority. See 311 U.S.C. 82(c). At
present certifying officers are relying on two legal opinions of the

Office of Legal Counsel that retention of private counsel is lawful.

Although these opinions appear to be erroneous, these determinations
alone should be enough to imnnmize certifying officers from liability.

C. Private Bills To Pay Costs

It is likely that at some point in the near future the Department
contracts with private counsel will be held to be invalid or that the
Department will simply exhaust the limited funds appro])riated to it

for private counsel. If either of these events oc<:urs, private counsel can-
not be paid from funds specially appropriated to pay such counsel or
from other funds available to the Department. However, private coun-
sel are free to seek introduction and passage of private bills to re-

imburse them for their legal fees and costs.

Any private bills requested by private counsel must, of course, be
processed in the same manner as are other private bills which come be-
fore the Judiciary Committee. The extraordinary events which may
lead to the need for ])rivate bills should be given special weight when
such bills are considered.

D. Prosecl^tiox Decisions by the Department

Private counsel are presently retained when an employee is a target
in a criminal investigation, when there is a conflict among defendants,
and when an employee wishes to raise a legal argument not in the in-
terest of the United States. Of these three situations, only the first is

within the control of the Department. With respect to pending crim-
inal investigations, the present dilemma over private counsel makes
it important for the Department expeditiously to determine whether
or not it will prosecute employees presently being represented by pri-
vate counsel. If the Department decides not to prosecute such em-
ployees, the Department can tender the services of regular Depart-
ment counsel in lieu of private counsel. If the Department determines
that it will prosecute, the order provides that payments to private
counsel are automatically terminated. Of course, the staff recommen-
dation does not imply that the Department should expedite any crim-
inal investigation if that would have any adverse impact on the ad-
ministfatioji43f justice.

V
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E. Amendments to the Tort Claims Act

The Federal Tort Claims Act provides authority for the Attorney
General to substitute the United States as the sole defendant in cer-
tain limited types of civil actions brought against Federal employees
acting within the scope of their employment. The unavailability of
Tort Claims Act jurisdiction for civil suits involving most constitu-
tional torts has led directly to the Department's policy of retaining
private legal counsel. By adopting appropriate amendments to the
Tort Claims Act, the number of circumstances in which the Depart-
ment must retain private counsel can be substantially reduced.

Presently pending before the Judiciary Committee is a bill pro-
posed by the Justice Department, S. 2117, which would substitute

the United States as the sole defendant in all constitutional tort cases

involving official duties. See exhibit 55 at page 926. This bill would
eliminate the need for the Department ever to retain private counsel

in tort claims suits. In fact, that goal is one of the reasons the Depart-
ment has proposed the bill. See exhibit 54 at page 920.

The Department has anticipated that criticism will be leveled at

the bill on the grounds that it will immunize Federal employees from
a very direct mechanism which holds them personally accountable for

their actions. In the place of this accountability mechanism, the De-
partment relies on existing civil service disciplinary procedures, the

possibility of criminal prosecution, and impeachment to hold Federal
employees accountable. See exhibit 54 at page 921.

Unfortunately the existing civil service disciplinary procedures
have not proven effective and must be strengthened if the bill is to

be adopted. Otherwise, the bill will effectuate a net reduction in the

accountability of Federal employees. In strengthening existing dis-

ciplinary proceedings, it would, at a minimum, be essential to permit
aggrieved parties to initiate and participate in the disciplinary pro-

ceeding, to seek judicial review of any proceeding which did not

result in the imposition of sanctions against the employee and that

such proceedings be instituted for any conduct which could form the

basis for a tort suit against the individual.

Even strengthened disciplinary proceedings are not, however, effec-

tive in the case of individuals who are no longer employed by the

Government and are similarly not appropriate for high ranking Presi-

dential appointees. To immunize these individuals from civil tort

suits, therefore, would have the effect of immunizing them from any
system of accountability other than removal by the President, criminal

prosecution, or impeachment. For individuals such as these, the likeli-

hood of removal, prosecution, or impeachment, depends in large part

on political and other factors which may be unrelated to the need for

accountability. At the same time, these individuals possess awesome
potential power to violate the constitutional rights of individuals. It

is, therefore, necessary to continue—at the election of the plaintiff

—

the amenability of such high ranking officials to suit in their individ-

ual capacity. See exhibit 53 at paee 916. In practice, few plnintiffs are

likely to elect to sue such officials in their individupl capacitv because

of the difficulty in securing any monetary recovery. In contrast, under
the administration's Tort Claims amendments, a plaintiff could recov-
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er liquidated damages even if a defendant could raise a good faith

defense.

If provisions strengthening existing disciplinary proceedings and
providing for an election of remedies in litigation against high gov-
ernment officials, are not included in S. 2117, it is not in the })ublic

interest to amend the Tort Claims Act to immunize all Federal offi-

cials. At a time when public confidence in Federal officials is so low,

immunity should not be given to Federal employees in the absence of

effective accountability procedures.

F. Clarification of Department Authority To Retain Private
Counsel

By ]:)erinitting aggrieved parties to elect whether to sue hi^rh-level

Federal officials under the Tort Claims Act or in their individual

capacity, situations may well arise in the future when the Department
faces a conflict which would call for retention of private counsel to

represent the official. This fact makes it necessary to clarify the

Department's statutory authority to retain private counsel.

At present private counsel is retained by the Department if a Fed-
eral official is a target of a Federal criminal investigation, if there

is a conflict among defendants, or if the official wishes to assert

defenses not in the interest of the United States to assert. As this

staff report has indicated, representation of targets has substantial

potential to interfere with or have the appearance of interfering with
pending criminal investigations. Similarly, retaining private counsel
for the purpose of raising defenses not in the interest of the United
States may involve the raising of Barker/Ehrllchman defenses or
arguments that conduct Avhich violates constitutional rights is legal.

The Department should not be given the authority to retain private
counsel in those situations. The Department should only bo given au-

thority to hire private counsel when a conflict among defendants arises.

To mitigate the effects such a limitation will have on Federal officials,

the Department should be given authority to reimburse Federal offi-

cials who must themselves retain private counsel in a civil case, if the

Department is unable to represent the employee because he was under
criminal investigation. It would not be appropriate to pay for private
counsel while an investigation is pending, therefore, any reimburse-
ment should be restricted to situations in which the investigation has
been closed or the individual has been found innocent. Such reimburse-
ment should not be allowed if the Department fails to prosecute for
reasons unrelated to the individual's innocence, such as granting the
employee immunity for prosecution in return for testimony. This
policy would not have any adverse impact on a criminal investigation.*******
There is no simple solution to the problems created by the civil suits

being brought against Federal employees in the wake of revelations
about Governrnent lawlessness. It would, however, be ironic if the
failure of existing accountability mechanisms to deter this lawlessness
were to lead Congress to amendments to the Federal Tort Claims Act
in a way which further reduces the effectiveness of these mechanisms.
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In a very real sense, the Government is responsible for the dilemma
in which it now finds itself and at least some of the defendants in

pending civil suits undoubtedly did abuse the constitutional rights of

individuals. The adverse impact of these lawsuits on Federal em-
ployees who were not responsible for these abuses is tragic. But the

plight of these employees—as painful as it may be—cannot justify

diluting the future ability of the Government to hold all Federal
employees accountable. Only by strengthening safeguards to prevent
further abuses can the Government break out of the spiral in which the

Government presently finds itself trapped.
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APPENDIX OF EXHIBITS

Exhibit 1: Justice Department Statement of Policy Regarding
Limitation for Representation of Federal Employees, Attorney
General's Order 683-77 (January 19, 1977)

RULES AND REGULATIONS 5«9S

Title 28—Judicial Administration

CHAPTER l--OEPARTMErfr OF JUSTICE

(Ordei- No. 683-T71

- PART 50—STATEMENTS OF POLICY -

Limitation for Representation of Federal
Employees

AGENCY: Department of Justice.

ACTION Statement of policy.

EPFECnVE DATE: January 31. 1977.

SUMMARY: The attached statement of
policy describes the limits within which
the Department may provide for repre-

sentation of Federal employees with re-

spect to employment-related matters in

which they are Involved In their Individ-

ual capacity. Representation in these
meters is limited to state criminal pro-
ceedings, and civil and Congressional
proceedings.

SUPPLEMENTARY INFORMATION: It

may be helpfxil to set forth briefly the
manner in which the representation au-
thority set forth In the statement of

policy Is currently being applied. Bearing
in mind that extraordinary situations

may Justify going to the outer limits of

the guidelines, the present practice of the
Department is as follows:

1. The Department will represent an
employee who Is sued or subpoenaed in

his Individual capacity. If the acts which
constitute the subject of the proceeding
reasonably appear to have t>een per-
formed within the scope of his employ-
ment and IT he is not the target of a
Federal criminal investigation with re-

spect to such actions. -

2. Where, although the employee rea-
sonably appears to have acted within the
scope of his employment, a pending in-

.vestlgation has disclosed some evidence
of his specific participation in a crime,
the Department will pay for representa-
tion by a private attojmey.

3. The Department will likewise pay
for representation by a private attorney
when several employees, otherwise en-
titled to representation by the Depart-
ment, have sufficiently conflicting inter-

ests which in the Department's view pre-
clude representation of each of them by
the Department.

4. The Department will not represent,

or pay for the representation of. any em-
ployee, if, with respect to the acts that
are the subject of the representation, an
indictment or information has been filed

against him by the United States or a
pending investigation of the Department
indicates that he committed a criminal
offense.

5. The Department will not provide or
pay for representation where the posi-

tions taken wo<jld oppose positions main-
tained by the United States ItseU.

By virtue of the authority invested In

me by 28 U S.C. 509, Part 50 of Chapter
I of TiUe 28 of the Code of Federal Reg-
ulations Is hereby amended by addition
of the following §§ 50.15 and 50.16:

§ 50. l.*? Repre9«nL3lton of Federal Em-
ployers by Drpartfneni of Jutticc
Altornrys or by Private Cotinsel Fur-
nished by the Department in Slate
Criminal Proceedings and in Civil

Proceedings and Con|creMional Pro-
. ceedinj(s in Which Federal Employ-
ees Are Sued or .Subpoenaed in Their
Individual Capacitiea.

(a) Under the procedures set forth be-
low, a federal employee (herein defined
to include former employees) may be
represented by Justice Department
attorneys in state criminal proceedings
and In civil and Congressional proceed-
ings In which he la sued or subpoenaed in

his Individual capacities, not covered by
9 15.1 of this chapter.

(1) When an employee believes he is

entitled to representation by the Depart-
ment of Justice in a proceeding, he must
submit a request for that representation,
together with ^ process and pleadings
served upon him. to his immediate super-
visor or whomever Is designated by the
head of his department or agency, forth-
with. The employee's employing federal
agency shall submit to the Civil Division
in a timely manner a statement, with all

supporting data, as to whether the em-
ployee was acting within the scope of

his employment, together with Its recom-
mendation as to whether representation
should be provided. The communication
between the employee and any Indlvidiial

acting as an attorney at his employing
agency, with regard to the request for

representation, shall be treated as sub-
ject to the attorney -client privilege. In.

emergency situations the Civil Division

may Initiate conditional represenUtion
after communication by telephone with

the employing agency. In such cases,

appropriate written data must be sub-
sequently provided. „..

(2) Upon receipt of the agency's notl-
"

flcatlon of request for counsel, the Civil

Division will determine whether the em-
ployee's actions reasonably appear to

have been performed within the scope of

his employment, and whether providing

representation is In the interest of the

United States. If a negative determina-
tion is made, Civil Division will inform
the agency and/or the employee that no
representation will be provided.

(3) Where there appears to exist the
possibility of a federal criminal investi-

gation or indictment relating to the same
subject matter for which repersentatlon

is sought, the Civil Division will contact

a designated official in. the Criminal Di-
vision for a determination whether the
employee is either a Urget of a federal

criminal investigation or a defendant In

a federal crminal case.. An employee is

the target of an Investigation If, in addi-
tion to being circumstantially implicated

by having the appropriate retponslblll-

tles at the appropriate time, ttmn to Mm*
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evidence ol his medflc particlpatloii in

a crime. In appitHuiate Instances, Civil

Rights and Tax Divisions and any other
prosecutive authority within the Depart-
ment should be contacted for a similar
determination.

(4) If the Criminal. Civil Rights or
Tax Division or other prosecutive authcMr-

ity within the Department (hereinafter
"prosecuting division") Indicates that the
employee is not the target of a criminal
investigation concerning the act or acts
for which he sedcs repre«entati<Hi. then
representation may be provided. Simi-
larly, if the prosecuting division indicates
that there is an ongoing investigation,

but into a matter other than that for
which representation has been reqaested,
then representation may be provided.

(5) If the prosecuting division indi-
cates that the employee is the target of a
criminal investigation concerning the act
or acts for which he se^Es representation.
Civil Division win inform the employee
that no representation by Justice De-
partment attorneys will be provided. If

the proeecuting division. Indi-^tes that
the employee is a target of an investi-

gation ctmcemlng the act or acts for
which he seeks representation, but no
decisionjk) seek an indictment or issue
an information has been made, a private
attorney may be provided to the em-
ployee at federal expense under the pro-
cedures of 950.16.

(6) U coziflicts eadst between the legal
or factual positions of various employees
in the same case which make it Inap-
propriate for a single attorney to rep-
resent tbem aU, the employees may be
•q>arated Into as many groups as Is

necessary, to resolve the conflict problem
and each groap may be provided with

'

separate representatltm. Some situations
may make It advisable that private r^>-
resentatlon be provided to an conflicting
groups and that Justice Department at-
torneys be withhtfd so as not to prejudice
particular defendants. In such situations,
the procedures of 9 50.16^ will apply.

(7) Once undertaken, representation
under this subseetioa wIU continue until
ei^er all ^?proprlate proceedings.. In-
cluding applicable appellate procedures,
haveended, or until any of the foregoing
bajses for declining or withdrawing from,
representation is found to exist, includ-
ing witbODt Umltatfon the basis that rep-
resentation is not in the Interest of the
United States. In any of the latter
events, the representing Department at-
torney on the case will seek to withdraw,
but will ensure to the maximum extent ^

possible that the employee is not preju-
diced thereby.

(8) Justice Department attorneys who
represent employees under this section

undertake a fiill and traditiimal attor-

ney-client relationship with the employ-
ees with respect to the attorney-client
privilege. If representation is discon-

tinued for any reason, any incriminating

information gained by the attorney in

the eoorse of representing the employee
continues to be subject to the attorney-

client privilege. All legal arguments ap-

propriate to the employee's case will be
made unless they conflict with govern-

mental positions. Where adequate rep-

resentation requires ttie making of a
legal argmnent which conflicts with a
governmental position, the Department
attorney shall so advise the employee.

<b) Representati<m by Department of

Jiistice attorneys is not available to a
federal employee whenever:

(1) The representation requested is

in connection with a federal criminal
proceeding in which the employee is a
defendant;

(2) The employee is a target of a
federal criminal investigation on* the
same subject matter;

(3) The act or acts with regard to
which the employee desires representa-
tion do not reasonably appear to have
been performed within the scope of his

employment with the federal govern-
ment; or

(4) It is otherwise determined by the
Department that it is not in the interest

of the United States to represent the
employee.

§ 50.16 Representation of Federal Em-
ployee* by Private Counael at Federal
Expense.

(a) Representation by private counsel
at federal expense may be provided to a
federal employee only in the instances
described in 9 50.15 (a) (5) and (a) (6>.

(b) Where private counsel is provided,
the following procedures will apply:

(1) The Department of Justice must
approve in advance any private coimsri
to be retained under this section. Where
naticmal security interests may be in-
volved, the Department of Justice will

consult with the employing agency.
(2) Federal payments to private coim-

sel for an &aplayee wHl cease if the De-
pcutment of Justice (i> decides to seek an
indictment of or to issue an informaticm
against that employee on a federal crim-
inal charge relating to the act or acts
concerning which . representation was
imdertaken; <li> determines that the
employee's actions do not reasonably ap-
pear to have been performed within the
sc<H>e of his onployment; (iii) resolves

Oie conflict described in 9 50.15 (a) (6>

and tenders representatiwi by Depart-,
Iment of Justice attorneys; <iv) deter-
mines that representation is not in the
interest ol the United States; (v) termi-
nates the retainer with the concturence
of the employee-client, for any reason.

V <c> In any case in which the employee
is not represented by a Depstrtment of

Justice attorney, the -Department of

Justice may seek leave to intervene or

appear as amicus curiae on behalf of the

United States to assure adequate cc»i-

sideration of issues of governmental

concern.

- Dated: January 19, 1977.

Edward H. Levi,

Attorney General.

|FB DOC77-2915 Filed l-28-77;8:46 am,)

FEOCRAl RieiSTEl, VOL 43, NO. 30-JNONOAY, JANUAIV 3t. 1977



31

Exhibit 2: Revised Version of Attorney General's Order 683-77

(January 19, 1977) Presently in Effect^

Title 28—Judicial Administration

CHAPTER 1—DEPARTMENT OF JUSTICE

[Order No. 683-77]

PART 50—STATEMENTS OF POLICY

Limitation for Representation of Federal
Employees

AGENCY: Department of Justice.

ACTION: Statement of policy.

EFFECTIVE DATE: January 31, 1977.

SUMMARY: The attached statement describes the policy of

the Department on representation of Federal employees when

they are sued individually for actions performed within the

scope of their employment. Representation in these matters

is limited to state criiriinal proceedings, and civil and

Congressional proceedings. Representation will not be

provided in connection with federal criminal proceedings .

By virtue of the authority vested in me by 28 U.S.C. 509/

Part 50 of Chapter I of Title 28 of the Code of Federal

Regulations is hereby cimended by amending SS50.15 and 50.16

thereof to read as follows :

S50.15 Representation of Federal Employees by Department

of Justice Attorneys or by Private Counsel Furnished by

the Department in State Criminal Proceedings and in Civil

Proceedings and Congressional Proceedings in Which Federal

Employees Are Sued or Subpoenaed in Their Individual

Capacities.

(a) Under the procedures set forth below, a federal

employee (herein defined to include former employees) may

be represented by Justice Department attorneys in state

criminal proceedings and in civil and Congressional proceedings

in which he is guod or subpoenaed in his individual capaciti^,

not covered by S 15.1 of this chapter.

1 Received at June 15. 1977. meeting between Justice Department and committee repre-
*»entatives. See Introduction at p. X.
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(1) When an employee believes he is entitled to repre-

sentation by the Department of Justice in a proceeding, he

must submit a written request for that representation,

together with all process and pleadings served upon him, to

his immediate supervisor or whomever is designated by the

head of his department or agency, forthwith. The employee's

employing federal agency shall submit to the Civil Division,

the Civil Rights Division, the Criminal Division, the Lands

and Natural Resources Division or the Tax Division, (herein-

after referred to as "the litigating division") , as appropriate,

in a timely manner a statement, with all available supporting

data, as to whether the employee was acting within the scope

of his employment, together with its recommendation as to

whether representation should be provided. The communication

between the employee and any individual acting as an attorney

at his employing agency, with regard to the request for

representation, shall be treated as subject to the attorney-

client privilege. In emergency situations the litigating

division may initiate conditional representation after

communication by telephone with the employing agency. In

such cases, appropriate written data must be subsequently

provided

.

(2) Upon receipt of the agency's notification of request

for counsel, the litigating division will determine whether

the employee's actions reasonably appear to have been performed

within the scope of his employment and whether providing

representation is in the interest of the United States. In

circumstances where considerations of professional ethics

prohibit direct review of the facts by attorneys of the

litigating division (e.g. because of the possible existence

of inter-defendant conflicts) the litigating division will

- 2



33

delegate the fact-finding aspects 'of this function to other

components of the Department or to a private attorney at

federal expense .

(3) Attorneys employed by any component of the Department

of Justice who either represent employees under this section

or who participate in any process utilized for the purpose

of determining whether the Department should provide repre-

sentation to a federal employee, undertake a full and

traditional attorney-client relationship with the employee

including application of the attorney-client privilege . Any

adverse information gained by Department attorney during

the course of such attorney-client relationship shall not

be disclosed to anyone, either inside or outside the Depart-

ment, other than attorneys Cfrom the litigating division}

responsible for^the defense of the subject actiory, unless

such disclosure is authorized by the employee . Adverse

information shall continue to be fully protected whether or

not representation is provided, and even though representation

may be discontinued.

(4) Where there appears to exist the possibility of a

federal criminal investigation or indictment relating to the

Scune subject matter for which representation is sought, the

litigating division will contact a designated official in

the Criminal, Civil Rights or Tax Division or other prosecutive

authority within the Department (hereinafter "prosecuting

division") to determine whether the employee is either a

target of a federal criminal investigation or a defendant in

a federal criminal case. An employee is the target of an

investigation if, in addition to being circumstantially

implicated by having the appropriate responsibilities at

the appropriate time, an ongoing investigation indicates

that there is some evidence of his specific participation

in a crime.

- 3 -
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(5) If a prosecuting division of the Department indicates

that the employee is not the target of a criminal investigation

concerning 'the act or acts for which he seeks representation,

then representation may be provided. Similarly, if the

prosecuting division indicates that there is an ongoing

investigation, but into a matter other than that for which

representation has been requested, then representation may

be provided.

(6) If the prosecuting division indicates that the

employee is the target of a federal criminal investigation

concerning the act or acts for which he seeks representation,

the litigating division will inform the employee that no

representation by Justice Department attorneys will be

provided. But, if in such a case no decision to seek an

indictment or issue an information has been made, a private

attorney may be provided to the employee at federal expense

under the procedures of § 50.16.

(7) In any case where it is determined that Department

of Justice attorneys will represent a federal employee, the

litigating division will promptly inform the employee and

the agency which employs him (i) that in actions where the

United States, any agency, or any officer in his official

capacity thereof is also named as a defendant, the Department

of Justice is required by law to represent the United States

and/or such agency or officer and will assert all appropriate

legal positions and defenses to establish the non-liability

of such agency, officer and/or the United States; (ii) that

- 4
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the Department of Justice will not assert any legal position

or defense deemed not to be in the interest of the United

States to assert; and (iii) where appropriate ^ that neither

the Department of Justice nor any agency of the United States

Government has authority to pay or to indemnify the defendant

employee for any judgment for money dcimages which may be

rendered against such employee .

(8) If a determination not to provide representation

is made, the litigating division will inform the agency and/or

the employee that no representation will be provided.

(9) If conflicts exist between the legal or factual

positions of various employees in the seime case which make

it inappropriate for a single attorney to represent them

all, the employees may be separated into as many groups as

is necessary to resolve the conflict problem and each group

may be provided with separate representation. Some situations

may make it advisable that private representation be provided

to all conflicting groups and that Justice Department attorneys

be withheld so as not to prejudice particular defendants.

In such situations, the procedures of § 50.16 will apply.

(10) If providing representation to the employee is

otherwise determined to be appropriate but the adequate

representation of the employee requires the making of an

argument which conflicts with a governmental position, a

private attorney may be provided to the employee at federal

expense under the procedures of section 50.16 .

(11) Once undertaken, representation of a federal employee

under this subsection will continue until either all appro-

priate proceedings, including applicable appellate procedures,

have ended, or until any of the bases for declining or

withdrawing from representation set forth in this section is

- 5
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found to exist, including without limitation the basis that

representation is not in the interest of the United States.

If representation is discontinued for any reason, the repre-

senting Department attorney on the case will seek to withdraw

but will ensure to the maximum extent possible that the

employee is not prejudiced thereby.

(b) Representation by Department of Justice attorneys is

not available to a federal employee whenever:

(1) The act or acts with regard to which the employee

desires representation do not reasonably appear to have been

performed within the scope of his employment with the federal

government;

(2) The representation requested is in connection with a

federal criminal proceeding in which the employee is a

defendant; or is in connection with a proceeding which

concerns the same subject matter as a federal criminal

investigation in which the employee is a target; or

(3) It is otherwise determined by the Department that

it is not in the interest of the United States to represent

the employee.

§ 50.16 Representation of Federal Employees by Private

Counsel at Federal Expense.

(a) Representation by private counsel at federal expense

is subject to the availability of funds and may be provided

to a federal employee only in the instances described in

§ 50.15(6), (9) and (10). Such private counsel may, in

appropriate circumstances, also be utilized for the purposes

set forth in § 50.15(a) (2)

.

6 -
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(b) Where private counsel is provided, the following pro-

cedures will apply:

(1) The Department of Justice must approve in advance

any private counsel to be retained under this section.

Where national security interests may be involved, the

Department of Justice will consult with the agency employing

the federal defendant seeking representation.

(2) Federal payments to private counsel for an employee

will cease if the Department of Justice (i) decides to seek

an indictment of or to issue an information against that

employee on a federal criminal charge relating to the act or

acts concerning which representation was undertaken; (ii)

determines that the employee's actions do not reasonably

appear to have been performed within the scope of his employ-

ment; (iii) resolves the conflict described in and tenders

representation by Department of Justice attorneys; (iv)

terminates the retainer with the concurrence of the employee-

client, for any reason.

(c) In any case in which the employee is not represented

by a Department of Justice attorney, the Department of

Justice may seek leave to intervene or appear as cunicus

curiae on behalf of the United States to assure adequate

consideration of issues of governmental concern.

Dated:

- 7
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Exhibit 3: Memorandum of Antonin Scalia Regarding Authority

for Employment of Outside Counsel, March 4, 1976^

AS : DM

Glen E. Itennererdng J^;/\P .; 19/6
Assistant Abtorney General

for Adi:i.inistration

JVatonin Scalia
Assistant Attorney General
Office of Legal Counsel

Autliority for Eziployrcent of Outsida Legal Coimsal

This is in response to the first question-, raised in
your nsanorandnin of January 22, 197o, The remaining three
issues will be dealt with in a separate nemorandiisx.

As indicated in your meiaorandum ^ the Denartrvent has
retained private attorneys to represent certain present and
former employees of the CIA, the FBI and the Postal Scr'/ice,
in connection with congressinnal hearings and civil litiga-
tion. The activities which are the subject of the hearings
and the lawsuits occurred while the individuals were enployed
by the Federal Govemjment- The Criminal Division has initi-
ated investigations to determine whether those activities
involved violation of Federal law. The first issue raised
in your memorandum is x-zhether the Departit^ent has authority
to provide -representation through contracts with private
attorneys. We "will address this matter in a, general ••/ay,

without reference to any peculiar factors Tvhich may be
introduced by the particular terms of the various contracts
which have heen entered into or by the iriannar of their
implasnentation •

Our conclusions may be summarized as follows r The
deterrnination that it is in the interest of the United
States to provide private legal counsel to the individuals
in question is proper. Because of the related investiga-
tions conducted by the Criminal Division, representation of
the individuals by Department attorneys would present an
vinacceptable appearance of conflict of interest, ana create
a substantial potential of prejudicing effective defense of
the civil cases by required •withdrawal of representation in
the future. In such circumstances/ authority to retain
private attorneys may reasonably be inferred frorn the func-
tions of the Attorney General set forth in 23 U.3.C. 5IS-517
or from the general authority of the Attorney General^ 2 3

IT.3.C. 509,

1 Received by subcommittee on January 26, 1978. See exhibit 27 at p. 391, exhibit 28

at p. 898, exhibit 29 at p. 411, and exhibit 30 at p. 1054.
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The appropriation for "Salaries and Expenses, Ganeral
/.sgal Acbivities" or perhaps that for "General Adip.inistra-
fcion" could be vitilized. A matter '.vhich should ba considerad
hv your Office is the proper neans of allocating funds for
contracts which extend beyond the current fiscal year.

Various practical difficulties rule out the use of
5 U.S.C. 3109, which deals with eniployir.ent of experts and
consultants.

1. Use of 5 U.S.C. 3109(b )-- This svibsection provides
in part that "/fnen authorised by an appropriation or other
statute," an agency head roay procure the "temporary (not in
excess of 1 yeaur) or intennittant 'services of ejcperts or
consultants . . . . " In theory, tliis provision conld be
used in the present situation.!/ However, a difficulty
which seexas insurmountable is that the last sentence of
5 3109(b) provides in effect that payment for services under
§ 3109 nay exceed $145 par day "only when specifically author-
ized by the appropriation or other statute authorizing the
procurement of the services." Regarding this Department,
t-iere is no such specific authorization. Therefore, in
view of the fact that the agreements with the private attor-
neys provide for corspensation (s-^. r $50 per hour) greatly
in excess of that perraitted by § 3109(b), the present agree-
nents may not be based upon that statute. 2/ However, in our
view, the unavailability of § 3109 authority has no bearing
upon the ability of the Department to use an alternative
source of authority, Cf. 42 Cono. Gen. 3'35 (1963) (contracts
for services of labor arbitrators)

.

2, General procureigent autliority of the Attorney General
- 41 U.S.C. 11(a) provides in part tiiat: "Ho contract or pur-
chase on belialf of the United States shall be made, unless
the sar^ is authorized by law or is under an appropriation

1/ iiixpress authorization to utilize 5 D.5.C. 3109 is con-
tained in the Department of Justice Appropriation ?vct for
Piscal Year 197^', 5 204 of Public Law' 9 1-121.

2/ ^incther problem, v/hich need not be discussed, is chat
.0 3iC9(b) lir-iits the duration of the contracts.
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adsquate to its fulfillment . . . ."3/ Under this pzrovision,
altsmative bases for tha making of contracts ara set forth;
i.e., such action may either be ''authorized by law" or be
"under on. appropriation adeq^aate to its fulfillnent."4/ We
find it necessary to deal only with the former basis, though
wa will discuss the issue of required appropriations in
another context later on.

Apart from 41 U^3-C* 11(a), the general principle govern-
ing autliority of executive officers does not require specific
eniraeration of powers conferred, but rather assuroes the grant
of those powers reasonably needed to perform the statutory
duties assigned

•

A practical laiowledge of the action of any one
of the great departments of tha govem-^nent, itnist

convince every person, that the head of a depart-
ment^ in the distribution of its duties and re-
sr>onsibilitieSr is often conipelled to exercise his
discretion. He is limited in the exercise of his
powers by the law, but it does n<t>t follow, that he
must show statutory provision for everything he
does. No government could be adisinisterad on such
principles. To att^pt to regulate, by law, the

ndnute aovsr;ients of every paxt of the complicated

3/ This subsection, 41 U.S.C. 11(a), is based upon .Rev.

Stat. 3 3732 (1S75) . The derivi^tion for tha latter is § 10

of the Act of ^larch 2, 1G61, 12 Stat. 220, which reenacted,

with a change not pertinent here, § 3 of tlie Act of June 23,

1860, 12 Stat. 103.

The legislative history' of the provisions enacted in

1050 a-^d fS61 is limited and sheds no real light upon the
Drssent issues. See 53 Cong. Globe 2933 (1360) (Senator

Davis); 55 Cong. Globe 1421 (1S51) (Congressman Davxs)

.

See also 55 Cong. Globe 1142 (1361) (Senator Douglas)

.

A sim-Jlar provision, limited to the Departments of State,

Treasury,'-, War and Navy, was enacted in 1320, 5 5 or the Act
of zray 1, 1320, 3 Stat. 563.

4/ Psaa-ding tZ-e relationship bef.^een the ta-7o bases, sea,

e.a.; is'ops. A.G. 236, 240 (1377).

"3-
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nachir.ery of goverrCTent, V70uld evinca a most un-
pardonable ignorance on the subject. United States
V. Macdaniel ^ 32 U.S. 1, 13-14 (1333).

41 U.S.C. 11(a) could ba regarded as osraly an explicit
application of this general Drinciple to the specific area
of contracting authority; or, on the other hand, as the ex-
pression of a congressional intent that a higher standard
apply to this particular field. The legislative history is
^jminfonrxative as to which interpretation is correct, except
that the former is suggested by the citation in the margin
of Rev. Stat., Section 3732, the predecessor of 41 U.S.C.
11(a), of The Floyd Acceptances , 74 U.S. 655 (1863), a case
which discussed the contracting' pover of govemsient officers
under general principles. 5/ A case involving the predecessor
statute of 41 U.S.C- 11(a) tfhich raight be thought to support
the position that the statute establishes a higher-than-
usual standard is Chase v. United States , 155 U.S. 439 (1394).
There the Court held that the contracting authority must be
contained "by necessary ic^plication" in the Federal offic-
er's explicit authorization; and applied that condition, so
strictly that it held the authority to ** establish post
offices" did not authorize the leasing of a building for
that purpose. See also 4 Ops. A.G. 600 (1347), which sug-
gests that a statute siinilar to 41 U.S.C. 11(a) requires
express contracting authority. (That rigid view see^ns to
have been later abandoned by its author, sub 3ilentio > .rwhen
vzriting for the Supreme Court in Bradley v. United States ,

98 U.S. 104, 113-14 (1373).)

It seems to us, however—whether 41 U.S.C. 11(a) is
meant to establish a speci.al standard or v/hether (as seems
TOore likely) it is merely an early statutory' expression of
the general principle governing official authorisation—that
the nore restrictive views which appear in sortte of the
c^arlier cases dealing with this s^jibject would no longer be
followed. It is virtually unthinkable in modem tir.es that

5^/ In The Floyd Acceptances, the Court discussed the power
of Ccvernment officers to issue one type of contract, bills
of exchange?, and said that s>ich authority, not being ex-
pressly given by statute, could "arise as an incident to
ti:e exercise of soine other power." The majority held, how-
over, that due to an express statutor\'' prohibition against
^he advance of oublic n-;Oney, the Secretary of v7ar lacked
aubhoritv to acceot certain tine drafts.



42

tliG extensive business of the Federal Government could be
conducted on the basis of a principle v/hich requires either
explicit contracting authority or contracting authority
"hy necessary implication" as narrowly as that phrase is
interpreted in the Chase case. A prime case in point is
the Department of Justice itself. Unlike certain other
Federal agencies 6/, the -Department does not have any gen-\
eral contracting authority expressly conferred by statute.
Still, it is clear that, as a general matter, -the Attorney .

General has the power to make contracts for goods and ser- \
vices reasonably needed for the conduct of the Department's
business. The question here is whether this general power
extends to the present contracts for the retention of pri-
vate attorneys.

A basic responsibility of the Attorney General is to
represent Federal agencies and their employees in connection
v;ith civil litigation. See 28 U.S.C. 5i6-517. Under 28 O.S.C.
517, the Attorney General is authorized to send officers of
the Depeirtment to attend to the interests of the United States
in pending suits "or to attend to any other interest of the
United States."

Two obvious interests of the United States are involved
in the present litigation: First, since the conduct at issue
v/as performed in connection with Federal employment, it may
be important for the Government to establish its legality
if properly authorized. Second, the failure of the Govem-
irient to undertake the expense of defending apparently lawful
actions taken in good faith in the performance of govern-
mental duties could have a serious and detrimental effect
upon the current morale of Federal employees, and upon the
vigor with which^^ they pursue their assignments in the future._7/

The authority to defend lis in our view clearly estab-
lished by the statutes cited j above; and the traditional
practice of the Department in defending civil suits supports
the same conclusion. The only issue remaining, then, is
whether in the present situation ^he Department can do by

/
I I \

i ; \

I \

' .^
6^/ See, e.^;. , 39 U.S.C. 401(3), concerning the fjcwers of
the Postal Service. '

/ /

; /

7/ In a matter before the Comptroller General, similar
points were raised by the Civil Division -and apparently v/ere

accepted as valid by the Coir^troll^^rr General- See Decision
of the Comotroller General, Ko. B-182ol6 (Oct. 29, 1975).

/

i

t

\
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contract what it would be perraittsd to do directlv, Tn otrr
vi3w it canr because of tha obstacles -.^hich prevent the
achievement of the necessary govermr.ental ends bv the usual
raeans of direct representation. The pendency of" criminal
investigation concerning the very conduct which is the
subject of civil suits creates a serious Potential conflict
of interest with respect to representation bv Deoartment
attorneys. It could subject the Departnient's s^orn officers
to conflicting loyalties and create an inapproDriate public
iriaqe for the Department itself. If the pending investiga-
tion should lead to actual indictieent of one of the individ-
uals who is represented, representation by Justice Department
attorneys would—in accord with the Department's past practice
and with what we consider clear principles of propriety—have
to be ter^iinated.^/ This could seriously impair the eraployee*3
defense of the civil case—perhaps to such an extent that
the Court would enjoin tentiination. It is clearly not re-
sponsible to proceed in a manner which creates a substantial
possibility of such a result when these consequences caji be
eliminatad or substantially minimized by providing Depart-
mental assistance through the hiring of private attorneys
rather than use of Departaiental personnel.

In sum: At the present stage of the proceedings, inter-
ests of the United States, as well as interests of the indi-
vidual Federal employees, are at stake. Because of possible
conflicts of interest, representation by Department e::;ployees
is not feasible. In these circuir^tances, it is our view that
the Attorney General can use his general authority as the
head of the Deparfccent, see 23 U.S.C. 509, to further the
above-n-ientioned interests of the United States by retaining
private attorneys. D/ That course is the only rasponsible

3/ In his letter of December 24, 1975 to Congressman Rodino,
Attorney General Levi stated tliat, if one of the individuals
is indicted or otherwise found cxilnable, the Department may
'*reevaluate the Dropriety of continuing to pay counsel . . , ,'

However, even if the Department ceases such payment, the indi-
vidual would be fr'=ie to retain, at his own expense, the same
attorney. This possibility v/ould not exist if the initial
representation had been by a Department attorney.

3/ Cf . 51 Comp. Cen. 561 (1952) {CSO contract for the services
of a translator)

.

-6-
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raeans of accomplishing an end which is fully consistent with
tlie statutes prescribing the functions of the Department of
Justice.

3. Availability of appropriated funds - A separate
question is the existence of appropriations which may be
used to pay the private attorneys. Of course it is neces-
sary to comply with 31 U.S.C. 623;. vhich provides as follows:

Except as otherwise provided by law, susis
appropriated for the various branches of expend-
iture in the public service shall be applied
solely to the objects for x^^hich they are respec-
tively made, and for no others.

Since it seems likely that some of the contracts relat-
ing to the defense of civil actions will entail work extend-
ing beyond the present fiscal year, it will also be necessary
to take account of 31 U.S.C. 665(a) and 712a, which read as
follows:

S 665. Appropriations.

(a) Expenditures or contract obligations in excess
of funds prohibited.

No officer or enployee of the United States
shall maike or authorize an expenditure froia or
create or authorize an obligation linder any
appropriation or fund in excess of the aiscunt
available therein; nor shall any such officer or
employee involve the Government in any contract
or other obligation, for the payment of axjney for
any purpose, in advance of appropriations made
for such purpose, unless such contract or obliga-
tion is authorized by law.

§ 712a. Balances of appropriations; expenditures.

Except as otherwise provided by lav, all bal-
ances of appropriations contained in the annual
appropriation bills and made specifically for the
service of any fiscal year shall only be applied
to the payment of expenses properly incurred during
that year, or to the fulfillment of contracts prop-
erly made 'f/ithin that year.

-7-
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In cases involving multi-year cxsntracts, the courts
saem to have given a strict interpretation to the phrase
"authorized by law** in 3 665(a), requiring explicit statu-
tory sanction rather than the general authorisation which
-vTould suffice under 41 U.S.C. 11(a) ,10/ See, «•£• » I-aiter
V. United States , 271 U.S. 204, 206 "(1926) (leases for tern
of four years) .11/ Some decisions of the Comptroller General
V70uld seem to suggest thatr if the present contracts are not
supported by multi-year appropriations, they would not be
binding as to work perfomed in siabsequent fiscal years

,

e.2» » ^^2 Comp. Gen. 272 (1962). On the other hand, a recent
decision, which should be analogous, held that the contrac-
tual obligation for payment of coiirt-appointed attorneys
arises at the time of appointnient and that, even though
part of the performance rr.ay occur in later fiscauL years,
the entire payiaent is chargeable to the fiscal year in which
the appointment vras made. 50 Comp. Gen. 539 (1971) .

We have not attempted to resolve the issues relating
to 31 U^S.C. 655(a) and 712a, but bring thea to your atten-
tion for whatever action you think necessary. This will
depend, of course, upon such factors as the expected cost
of the contracts, the adeauacy of ciirrant appropriations,
the feasibility of modifying the contracts (e.g., by provid-
ing for a fiscal year lirait, subject to rene;val) , and the
feasibility of obtaining a supplexr^ental appropriation.

10/ i:hQ phrase "authorised by law" is used in many statutes,
and it does not necessarily have the same meaning in each
context.

11/ The Leiter case is an example of the tendency to lump
together the i^rsdecessors of 41 IJ, S.C, 11(a) and 31 O.S.C.
6-55 (a) and 712a. See also 42 Comp. Gen. 272, 274-5 (1962).
In OMT opinion, however, tlie issues raised hy Ji U.3.C. 11(a)
and by tlie two latter statutes are entirely separate.
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Exhibit 4: Memorandum of Antonin Scalia Regarding Employ-
ment of Outside Counsel, March 15, 1977^

AS ;et

Glen K . Pommerening f^£\^ j_
-, jq^r-

;^Gsistant ?itt02mey General ^ - O

for Adrtiinistration

Antonin Scalia
Assistant Attorney General
Cffica of Lacal Counsel

Enplojnnent of Cutsida Legal Coiinsel - Natiirs o:
Contracts; Reimbiirseraent by Other Agencies

Part I of this meraorandun responds to the second and
third q-uesticHis raised in your laeraoranarim of January 22 ^

1976 J part II responds to the fourth question. The matter
of the Department's authority to enter into the present
contracts with private attorneys is dealt with in ny laeno-
randuni of March 4, 1976.

I. Requirements concerning forra and contents
o£ contracts -

. , .

Your second and third questions relate to tiie re-
quirejaents of Federal procurenent lav concerning the forni

and contents of the contracts involved here and the ability
of the Department to waiiva such requirements.

Our views nay be surtnnarized as follows i The per-
tinent statute, 41 U.S.C. 254(a), leaves to the discretion
of the agency head the form of negotiated contracts. He-
carding contracts for personal or professional services,
it does not appear that GSA's Federal ProcurGr;ent Pjegula-
tions require the use of particular foms of. contract*
Nonetheless , because of the unilateral nature of the written
contracts with the private attorneys (i.e., a letter froia
the Civil Division) and because of the onission' of certain
necessary provisions, consideration should be given to pre-
paring modified contracts and having thee: executed by the
rsspective private attorneys, az veil as by the Department,
Cne subject which should be dealt -;ith explicitly is condi-
tions for tenaination of the contracts by the Department.

The GSA procure;3CJit regulations require, v/ith regard
to negotiated contracts, that consideration be giv<?n to
the iiiaxiimim number of qualified sources. 7-^13 requirement

1 Received by subcommittee on January 26, 1978. See exhibit 27 at p. 391, exhibit 28 at

p. 398, exhibit 29 at p. 411, and exhibit 30 at p. 1054.
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cippear.3 to be applicable in the present circtmstancea, and
it '-o-vild seGSi advisable to ir.fcm G3A of the actions ta3cen
by tha Department.

The axi3ting contracts fail to contain several pro-
viaicns which are raquirad by statnte. Of these, -thiB rxjst
irportant is the clause required by 41 C.S.C- 254(c) , con-
cc-minq eicanination by the Carrptroiler General of cc^rtain
records of the contractor. There does not appear to be
any basis for waiver of this and related statiitory require-
i-ients.

A. Forra of contracts

'11 IT.S.C. 252(c) sets forth certain circumstances
in vhich Federal procurv<3inent may be accc:aplished
throi:gh negotiation, without advertising. One cir-
cuniatance in when the contract is "for personal or
professional services.'' 1/ 41 U.S.C. 252(c)(4).
Another is uhon the contract is "for . - . aervices
for vhich it is impracticable to secure corapetition."
41 u.C.C. 252(g) (lb), vrhilc the terras of botrj these
exceptions seeiti to apply here, the GSA rocrolaticns
indicate that reliance should be Dlaced upon the
lattor. 2/

1/ I'h'a phraaQ "^personal or professional services' is not
ccrfined in the statute, rh^ C£.\ Federal Procurenent Regu-
lations state that personal services "r.ust j^a perfonr.ed
by an individual contractor in per-on (not by a concern)

"

and that professional services "riay bo perfo:
an individual contractor in person or a concern
i 1-3.204 (a).

2/ The GS:\ regulations state that the provision regarding
personal or professional services does not authorize the
prccureicent by negotiation of any t^/pes of r^er-zices co'/ered
by any of the other provisions concerning circirastances
vhich prsrait negotiation. 41 cr:> S 1-3.204 (b). Soi:^e of
tho contracts hore r'.ight fall under *> 1-3. 2D 3. v.-hich relates
to contracts the aggregate ajno'int of which does not exceed
'lO^C^D. The ciiffic^jlty, however, is that noniially the
c',:e3tion of autliority nust be -etenr^ined at the prc-award
.v':.:sge c^nd, regarding ujany of t:ie contracts involv:=:d here,
it -vas uncertain initially vhether fiie cost vrould o;<ceed
'.: 10,000. (Cont'd, or, ?ag- 3)
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41 U»S.C. 254 (a) proviclea that, v/ith sxco3>tion9
net pertinent hsra, "contracts ne<70tiated pursuant
to section 252(c) , , . nay be of any type vhich
in the opinion of the agency }iead v/ill procote the.
best intarestn of the Goverr.ne.nt," The GSA reg^jla-
tions set forth sevaral tj^as of nc^gotiated con-
tracts; th-a diff«5rence3 a-.T:ong t-he types ralata
largely to compensation or responsibility for costs.
See 41 era 3 1-3-400. !;one of tiie types corresponds
to the e^iiating agreements vith the private attor^
neys (i.e., tha <Z±v^l Division letters). 3/ It shoiild
be noted, however, that generally 3pea]?:ing the Fed-
eral Procareitient Hagulations do not pertain to pro-
curarjent of personal or professional services. £/
It should be proper to. concl-ada, therefore, that
here the only reqniresient concerning contract fom
is that the "agancy head* detenaine that the form
used "will ^roinotQ tht> best interests of the Govern-
ment.'' 41 U.fi.C. 254(a).

2/ (Cont'd, froR} Page 2)

As indicated above, anotJier provision vhich seenrs ap-
plicable is S 1-3.210, which authorizes negotiation of
contracts for services "for v/hich it is in?practicable to
secure conpetition. " Sea Paga 3, infra. Th-'is , in '/lew of
3 1-3.204 (b), reliance should be placed upon the provision
concerning "impracticability" rather than that regarding
professional sairvices. The n^iin difference between the two
provisions is that the asctioa concerning i-practicability
requires the making of a fomal deterrdnation emd findings
justifying use of the authority. Sec 41 CFiy. 5 1-2.210 (b).

3/ Most similar is the labor-hour contract ;^ described in
5 1-3.40-5-2. But see 5 1-3.401-1 (b) concerning the de-gree
of GoverTinent supervision of contract perforrriance.

V 5e-:^, 2-2w 41 CTS S 1-1,002 vvhich states that the Fed-
eral Frocurament Regulations apply to the procurenont of
personal property s.nd ''nonpersonal sor^/ices" and the lease
of real estate, The underlying statute, the Federal Pro-
perty and Ad^dnistrative Ser^/ices Act of 194!) , defines
•'nonperscnal services'' to rtieeui 'such contractual services,
other than personal and professional services , as the Ad-
.Tiinistratcr [of General Services] shall designate,''
40 U,S,C, 472 (j) .
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Thci preser.t circunst.ancoa woiii*! r^oen to roqaixe
thixt. tl:3 .?,ttcmeys bs r^^tainsd at: ar. Vxourly rata
and "thai: til's i:cpartnent have no control ov^r the
ai::oimt of ti::{G e,xpendecl or the rr»ai"iner in v.'hich th3
G-^-'ir/icas are tjerfonned, Or.e koy natter vhich appar-
ently is not d^alt vith in tns Civil Division letters
to the private attorneys is tertninatiorx of the arr^lng3-
inonfc* in liis Decerabar 24, 1575 letter to Congressman
r^odino regarding tha prcjsont riv^ttor, ?ittorney General
Lev>i .'^tatsd:

'

Th'3 attcmsys rctaine'l to cefcsnd tha ciTril
actions have been advised that if any of their
clicsnts in indictod or otht^r^^ise foiznd culpable
by thfj Crininal Division for any role he nigiit
hava played in tlia rail cponinc nrograr., the
il-epartrtGnt nay r3—avaluQta tho propriety of con-
tinuing to pay counsel for that pfirson in the
civil actions.

In our opinion, the natttir of tenriination should
be covered explicitly in a '>;rittc«n agrr;ei--«nt. Of
coarse ai;y roprosentation scre-:?rient vith an attornr>y
13 t^^minablG at vill by fch^ client. See Anerican
Bar ."-.SGOciation , Code of Profe3s irnal R»3 3-consibility
'(1J73) / Oicciplinary W^ila 2-11j(:'3) . The fact, how-
ever/ tha- tnG3a attorneys, though retained by tha
Govamrtent to serve Cov^mr^ontal interest??, are si-
rmltaneously sorving the incQre::5t3 of the incividiial
defendants, renders it desirable in o-or visv to es-
tablish a fomal record of the imderstandinc? that
retention by th.e Govem;.-.ent r.-iy bc» terminated-

3. Pre recTui sites for r.ocouisation of contract3

The GSA regulations iiq-x^se a niiF-.ber of addition-
al conditions upon the U3e of negotiation (as opposed
to forTr.al adveirtising) . For punx"5ses of this dis-
cussion , it '/^ill be assuned tbat these conditions
are applieablw with rosp-ict to procurcrient of "por-
•fcnal or profo33ional services.'' 5/

S'apra. Since one r:>iiS2.3 \-or uce
\ct that a contract i3 for "ovirncnal

ould -een to follov that, in
conceniin'-7 negotiation

a~irjj.y to tiie :;rocuren*:ent of -s-zc'r, .r.^rvicen.

5/ c^.^e te:<-c ?.> footnote
or -ve>:;otiation is the fa<

nr •:»rofessional services
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^ 41 CFR § 1-3.101 (a) nrovidas that: 'No procur=3-
ment in excess of $10,000 shall be riade hy riGgotia-
tion if the use of foinnal advertising is feasible
and practicablG . • .

.'•* Here, at tho pre-award
stage, the cost of the contracts was -oncertain,
liven assinaing that some of the contracts could r-=a-
sonably hava been expected to inx^olve payments ex-
ceeding $10,000, it seems difficult to maintain that
use of formal advertising was feasible. The diffi-
cuifcy of e-'/aluating preferred services of this sori:,
the need for expedition , and perhaps even the re-
strictions of legal ethics would appear to have made
advertising iittpracticabla

.

If it is correct that use of advertising was not
practicable, then, as discussed above, it should
follow that use of negotiation must be based upon
that ground, i.e» based upon the authority set forth
in S 1-3210. The latter section, as noted previously,
requires the maJcing of a formal determination and
findings concerning authority to negotiate. Such
determinations and findings should be made now. 6/

Another requirement for negotiation is that
"proposals shall be solicited from the maj^imuni num-
ber of qualified sources, . . . consistent with the
nature of and requirements for the . , . services
... to the end that the procurement v/ill ba made
to the best advantage of the Goveminent, price and
other factors considered," 41 CFR S 1-3.101 (c). We
have not attenrated to detemine the manner in which
the particular attorneys were selected or whether
"proposals" v^re sought from a large number of at-
torneys. It v/ould seeiTi, however, that the Depart-
inant's records should describe the procedures ^hich
were followed and the justification for those pro-
cedures.

The above disctission suggests the livelihood
that, in various ways, the procedures which were
followed deviated froTn (presumably applicable) ra-
quirerr.ents of the Federal Procttreifrant Reg^xlations.
In these circumstances, an effort should be inada
to cozn.ply after the fact. See 41 CFR 5 1-1.009.
At least, appropriate notice should be given to
GSA regarding the Departraant' s actions.

6/ See 41 CFR j; 1-3.301 et seq.
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C. Contract clauses

-The standard Dspartir.Qnt of Justice procxir^jrnent:

contract includes a l^jngthy c^.t of 'CGneral Provi-
sions," In order to respond to your inquiries, wa
have n:^anined the General Provi53ions aud related
laws 7.nd rogulationa. This nGnx>rand'Jin discusses
(1) certain clans^ss whose inclusion appears to be
mandated by statute and (2) the pqual r^nployrxint
opportunity clause prescribed by :::^ccuci'7o Order
112^16, It nay he. that other of thi2 standard clauses
sl'>ould be included,, but we defer to your <:'f£ice with
regard to the regaining provisions.

1, 41 U.S,C, 254(c) provides as follows:

All contracts necotiated without ad-
Vt3rti3ing pursuant to authority containt»d
in this chapter, . , . shall include a claus*
to the effect that the Coir.ptroller C-enerzil
of the United States or any of his duly
authorized representatives nhall until the
expiration of three years after final pay-
TiCrnt have access to . . . ariy directly
pertinent hooks, cocunents - papers, and
r^icords of the contractor ....

There do*i3 not appear to be r.ny >w:sia for waiver of
this requirenent..

;\cce3s by the: r'oriptrollc-r General to certain re-
cords of the private attorneys '/.-ould raisQ issues of
attorne\^clicnt pri'.'llege. On the otlior hand, this
vould not be true of other records, ;^^,.£-^ those re-
lating solely to financial or accounting matters.
All aopropriaks clause should be included in the con-
tracts. 7/

7/ Thio need not be the clauiye contained in the r'r3partnent'3
•"X>neral Provisions, which is based upon 41 cm 5 1-20.000
ct s.-^q. A modified version referring, £-g- ' ^^ ^*^- ^^i-her
of attomey-cliont privilege v/ould seoir. r.-oro aopropriata.

21-221 O - 78
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- -- 2. 41 U.S. C. 254(a) contains the fol-
lowing:

Svary contract negotiatad pursuant to
section 252(c) of this title shall con-
tain a siiitable warranty , as deteniined
by the agency head, by the contractor
that no person . . * has been Ciittployed . .

to solicit or s^ciore such contract upon
an agreement . , , for. a ccTnciission, per-
centage^ brokerage, or contingent foe,
©accepting bona fids eaployees or bona
fide estahlishad coraciercial or selling
aganciGS maintained by the contractor for
the puzrpose of securing baainess . . .

Thi3 provision seens to have no practical signifi-
Ccincs with- respect to the present contracts. t?one-
theless/ the reqnireir^nt tiiat each negotiated con-
tract contain a "suitable warremty'* concerning
contingent fees seans to be €ih3olute. *,

41 U.S.C. 22 ^iro^n.des in uart as fol-
lows 5

In o\^XY contract or agreeipjent to be
cade . , . [by] . . » the United States

,

there shall be insiertsd an express con-
dition that no Member of Congress shall
be admitted to any share or part of such
contract or agreersent, or to any benefit
tc arise thereupon, * * *

This is another provision "s</hich has no practical
significance here, but the requirsnent appears to
be absolute (aside froui certain exceptions set forth
in the statute)

.

4. Part II of Esracutive Order 11246 deals
V7ith nondiscrimination in the £2nployr.ient practices
of Go'/^^ninent contractors, (It ?3hovild be noted tliat

,

unless tne Departiaent of Labor grants a 'Specific
e>:e,^.ption, tlie nondiscrirr.ination rcouirements apply
generally to the contractor* 3 tinpioyrnent practices
and are not lindted to v^rcplcyment rv^latad to p*=irfor3-

ance of tha particular contract, Sse 5 20 ^t of
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l.'x^cutivi^ Ordor 11246.) Sc-cfcion 202 of tb^: orcsr
zrjts foreh an eouai cnplc\'Tr.ent opport-jmity cla-jse
vhicli .13 to bo incluccjd in " cv.'>ry Go-'/nrnip^snt con-
tract," ur-las3 an exe^'pticr- is rrranted bv the
S^^crotary of LaZxjr purstiar.t to Goction 204 of tl'.e

order. r!:e inplsznentir.g rcrulatio'is , 41 crH g

ii 0-1,5; provicie for tvo t^'TX^s of cxo/nntions , r^.u:-

••»ral ano npeciflc. Thcra ±3 a c'r2rj'.^ral ei:^j:i!ipti-on

vitA r'sspcct tc "corrtraeta . . .for indefinite
quantities* . . . Isuch thst ths SLCjQiiir/] h:xz re.:ison

to h-rili^vo tl^at the air,ount to be ordered ir* aj-iy

y-iar under such contract -iill not exceed ClO^GOO.''
41 C??. 5 C;)-1.5 (a) (2) , It slioald bo oropor to
re?tard the contracts liaro as contracts "for i:i.lof-

ijiitB iTuantitiias. * rt:c» quo 3tion of G:cenption vill
thorftfors c!ep»?nd upon tha oarticTaiar facta, tliat
is, the annxial cost reasor^ably expected.

If any of the contracts is liJiely to involves
r^orr? than S10,000, then the r.ondiscrinination clavsae
VT/tild apply to it unless a -^p-^cific ;^>:acitir:ion is
grar.te-i l:y th3 Tv:-parts>2nt of l:ni3or. A possible
basis for 3uch erct^npticn iv;; M OF?. 1 ^0-l.S (b) (1) ,

v.'hich provides that th-a ;.>irr.'Ctor of the Office of
Fc-deral Contract CcTrplianc«si nay c:.:e?^.3t nn acrcncy
fron including the clause- in a particular ccntr?.ct
or group of contrr.ctG Vhrr. -i'^ ce^jris that 3oociaJL
circ^.iL!:":tanc**3 in tha nacior.al Intorvsst so require,

"

AIgo, a 30€cific '^^jcemotior} -nav b<* c:rantec for con-
•^a^A-.^.^i c: •f^.-^oiT-i Livis fcnr.1 to :.>Cf r^Darat-s zrora

activities related zo t-jarforr'^-^nct* o?. tlie contract.
41 Cr^ 5 6 -1.5(h) {?.) .

The Lapartrv^nt of La'.xsr r'JC'Jlaticns provid-3
that, rccarcilass of its physic^*.! incorporation,
t'aa ::-.;ual t?Tt)ployr:«nt cp^ort-^jnity clause La consid-
ers! to bc> part of ::vsrv r.onsxecot contract,
41 CT?. C' 50-1,4(3).

V . Conclusion

'rh:U contrcicts to which this r>:;?niornniun ;ipplies
nay h-s uiviueu into thrcie ^atr-^rorio^ — contracts
*^'hich have* h:*f?n fully >i?rforr'cd : c:-;rciits2ci contracts
vhic!i arc in ^}roc'^3-:> of r.^irforr^snc^^r ^nu contracts
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which v.'ill be entered into in the futura. Pogard-
ing the last category, v/o sucgast that carG ba
taken, before any awcLrd, to ccmply v/ith applicable;
statutes and rtigulations

.

Regarding contracts whicii hav^ been parfcmed,
it voaid seen advisable to add to the Departir.Hiint 's
records dcctiaenta describing and justifying tho
proceduras which were followed, > This should also
be done "^ith respect to contracts which are still
ia progress. In addition, we suggest revision of
the* form and contents of the active contracts to
cornply with the requir-oKisnts discussed above.

II. Ksiiabursenent from the Postal Service, CI.\
and FSI

The fourth issue raised in your iieisorandun of Janu-
ary 22, 1976 is whether tha Department of Justice :aay seek
^'partial or conrplete rei3iburseii>.ent of these private [attor-
neys*] services" froa the Postal Ser^/ice, CIA and ir3X»

Because this natter d&pends nainly upon the statxrtes
dealing with the authority of the respective agencies, it
is necessary to dsal vith them ssparataly* .Our conclusions
ara an follows; It seeins claar that the Oepartr^nt nay
properly request reinbursenent fron tha Postal Service and
that, if a lairtual agrcesaent is reached, such roi-isurseinent
could be provided. 39 U.S.C. 409(d), 411. The statutes
concerning the authority of ths CIA, e.g., 50 U.S.C. A03f,
are iTncl«ar in this regard, i^.n attempt to obtain reiiabiirse-
nent froia the CIA could be Toada, but, in viow of 23 U.S.C-
516 and the Department's traditional position regarding
the exclusivity of its representation authority, it is ad-
visable not to seek such reisaburseinftnt, vith reapect to
representation in civil actions. Because the ?3I does not ;

appear to have authority to retain defense counsel for
court litigation involving its employees vhan counsel is
provided by the Dcpartinent , there does not see^n to he any
basis for cbtciining reirnbursenient for sizch representation
from tiiat agency. tlith respect to both CIA and "31 -.inployees

,

ropregentation in connection vith appearances before con-
gressional co^isiiittees occupies a different status, and
rc^iisburs eiaent could be sought and received.
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The ejection of the Postal Reorganisation Act
dealing vith suits by or against the Pcstsl Service,
39 U.S,C, 40 3, provides in pJirt as follows:

{•:":) The Department of Justica shall fux^
nish, under section 411 of this title , t'i<5

T^ostal Service such Ic^^ral recrcsentation as
it :nay require, but vith the prior conn-i'nt of
the Attorney General tha Postal Service nay
enploy attorneys by contract cr other'/'ise to
conduct litigation brorrght by or agair.st the
Postal Service or its officers or erroloyaes in
nattors affecting the Postal Service.

Thu3, th« Attorney General could have given hia con-
sent to an eirrangernont under vhich the Postal !5ervice
itself prcvicec representation for it3 o^Tplcyees in
the civil suits -- and of course even vithout Attor-
ney General approval t-he Service could have used
its ovn attorneys to provide advice -/ith rospcct to
congressional hearings. Instead, hov/ever, the Do-
partr'>?nt is "furnishing" both types of legal as.^ist-
ancci. nucli an arrangement is subject to 30 U.S.C.
411/ v.'hich provides aa foilcvs :

Tr-cecutivc agencies . . . aro authcriced
to furnish property . . . and personal and non-
personal services to che Postal Service ...
The furnishing of property and cervices under
this section shall be. under such terrs and con-
ditions, including reinbursabiiityp n^s the
Postal :^crvice amd the head of the zigei^cy con-
cerned £;hall dcen appropriate.

It seeri3 clear that tha statutory provisions quoted
above provide a basis for r<.::ircburse?;ent by the Postal
Hnrvice of tho coi7t of providing both tvpes of legal
assist-ance to the present and fomor en3i>loyee3 of
t}:e Postal Service. Ordinarily, of course, \-ihKir). the
rrepartmo-nt of Justice furnishes counsel, the attor-
neys are er-ployees of the Deocurcnent . The fact that
hojre they are contactors •••iti'i tii^ Docartii'.ent (5oee
not s^"."=^n to us relevant; th'*. services are "till being
'•'furnished'' hy the Depa2rtn:c?nt, Accordingly, it cihould
he proper for the "Copartnent to seek an agreement of
rei^burs extent from the Post-il i^ervicit.
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- -S. Central Intollicfince Acencn^

' 58 U.S.C* 403f (a) authorizes the CIA to trans-
fer to other Govenmtint agencies "^such suias as laay
bt^ approved by the Office of .Mar*ag<isisrit and Bi:dg«t,
for the perfomarjce of any of tha functions or ac-
tivities authorisoc under [50 U^S.C. 403 and 405]-'*

•Th33e functions s.rxd acti-^ities include correlating
and evaluating intelligeace relating to ths natiorial
security ^ performing "additional aervicGS of corsnon
concern'* for oth^^r intelligence agencies, and par-
foming such other functions relating to int'^iliiganco
as th?^ national Secuirlty Cotmcil may cUrect^a/

Another peirtinent section is 30 U,S,C. -^OSj,
which states that-.

(a) Notwithstanding any other provisions
of law^ 3X333S rsada available to the Agency by
appropriation or otherwise may be expended for
purposes necessary to carry out its finactions,
including —

(1) personal services , , « ;

(2) sunpiios, eq-oipr.csnt , and personnel
and contractnal services othervij»« author*-
ized by la's* and regulations . *-vh«n approved
by tlie Director.

(b) The snSiS inace available to the Agency
i?,ay be expeisd«?d vrithont rfsgard to tlis provisJLons
of law and regalationa relating to the ex^^jendi-

ture of Government funds • - .

ilith regard to the present question, then, the
issue — under the fore<;oing sections — is whether
the provision of coimsel in the prascnt circu?:;stances
is one of the CIA's fiinctions, or a purpose necessary
for the parforniance of its functions. JVbsent rtny

statutory provision requiring greater specificity
of reference to legal services, it could ha consider-
ed to ccne within the general intcr-ag-ancy ryrocxirG-

nient statute, 31 u.S.C. 636(a), vhich reads as fol-
lows :

q/ 50 TJ.o.C. 403(d). SO U.S.C. 405 relatc-s tc appointrr.ent

of advisory coranittses and has no possible r'>lev:ir»ce here.
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C5tabli3hmc;r>t of t:':i' 'lov-r.rrunf^nt , or 'iny b'.ir;^?'A

or office thoroof , LH fur.:".;? sr^ -jLvail2--3la

tlierafor and if it is ''.r^terrdnocl li-/ fciis 'leaJ

ex oU=::i;» ox^icuti'^/e c;j:jarc:r-»5nt * :^Gi.cii>li3-ir,ant

,

buroau, or o-:fic<5 t^:> ^:o in tV:e inttsrcot of the
Oovcrmaant iio to do, r.v/ place orcT.rr !»ich ar^f
other such con^rtrnont , os'-aLii^.j^iT-onc , r.:ir=^av:,

or office for natsriAla ... or r;:irvic^ij^ of
Any kind t,*iiit sucn reo^u-sitionfii lectoral a.r;onc7

tjj^y ha in a uoaition tc supply or rviuip-:;**d to
rerxi^r ....

. Cen. C2A (l':?73) (r-oicthursaviont of S^crat
5?<?rvics for coat of protecting ttis r>c-cr'rt^ry of t;;(»

Troa-'jur;/) .

The- problor: vrith uning 'jny of t?M' forijcroirig

:iuthori::acion'5 vtth r:;;5P'.*ct to rcprii^'-intatiori in
court iz the 5Td.iiter.cc of oth^r stcitut5:3 -^-hich ths
Dorartri'Or.t ha-s cor.siater^tlv ir.terproti>ci 23 rocr-iiring
the conforrsl of litigation csuthority m-^-k^t-. an -•»cr:;icy

othrir th^iii the :;.2p3rtjco:it , 3/ or tht-* :ip':»ro'7riaticn

of f'jnr'3 to cor.tr.=ict for 3\ich liticjation, to hi> spo-
cific Jind £;xplicit. '•:y--?>5jj crovlnions r-:ad is follov^v:

:h=:ct^pt ns oLhervina 3\:thori-.:eci \>y la^?^ thi»

conduct of litiqatioT? ir. v.'hicb t:ift •'*v:it-3c ^t^tes,
tin a-TCiicy/ or offictir --harc^o? ir> a .r.-^rty, or 15
ir-tor^at-se, ar»c sf^cxiriv.c* r?vi-.ionco thereofor, is
r£.£orvod to officers of tiie Lp-:'artr:ent of hu^tice
I'-r.'Jv'^r wh^ f.irscnion of fch-^ Attorney •:^-'r.i3ril. 9a/

h*^jsd of c>n .'jl'Xv'cutivvi ."ic.^artnsnt , . . i. ay not
cT::ploy S3 attom-iv , . , for th':^ conv.uct of
litl-^aticii in •'*hich th<» initfrd .-tats.-^ , an -.ooncr/

9/ It rjhculd bo notC'C that 31 ".--.C. 636{.») cannot t*^ in-
cor:.'r«t2d 23 r /-rely allovir.-^ rh:? concliisio:> of n contr^sct
ror liti-rriting s<?rvict3 -/ith tho .opartr.cr.t. of Juriticrs,

oinc^.i ^ provi:50 to that i^ccticn ntn^-zcj that if tho v.'ork or
;r:.-:rvic'js in c^ue-ibioa c^in *..c as convr^r-i!?r>tly or r^.or.-- c'':eaply

,?orforr:<;cl by orivato ny^.Ticios rjuch v.orh ^'i.nll b.^ lot by coin-

:^c:itiriv~ t>idr. to -=3':ich nrivnti? ::'jor-cic3 .
"^

9a/ 28 U.S.C. 516
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or er.pl oyeys thereof is a party . . , , ;..ut

,__ shall ref-rir the matter to tho r'r^*:>artT?.Cint of
.Justice. * * *" 10/

It is on the basis of these statutes that tha r^opari:-
nent has traditionally asserted tho general exclusive-
ness of its authority to represent Fedoral enployees
in civil actions rolatad to their tmplo:/r;ent

.

In csrtain imusual 5itt;atio!>3 in whioh tho D-a-

partrr»ent of Jufstice has failed of refused to dafond
civil actions againat Federal orfiC'r^rs relating to
thair official duties, the Comptroller GonGral has
ruled that agency appropriations can be used to nay
the cost of private attoimcys. 11/ In oxir viaw those
decisions — even if. an is doiibtfi:!, thay can b<»

considered generally apt>licable — have no baaring
upon the x^^^sent case, •jJhere the Departn:ent is provid-
ing representation ». albeit by means of privata attorneys

It scezns to us that th^ statutes '^ovGrning thf;

CIA are not diff.-irant <3nough. frcrn those relating to
other departuents and agencies . nor are the- present
circumstances sufficiently distincniishable froir.

ether cases, to support an e:;caption frcn the •7erx-

csral rule. Since, then, the CIA has no authority
"to conduct or contract for representation in liti~a~
tion. It cannot reini/iirse the Department for that
activity. Or, vievir")d conversely, the duty to provide
defense counsel for the err^loyess and forrnsr enrployeea
of the CIA belongs e:^clusively to this Departiuent,
<ii\d in:j3t be supported from its funds,

7\ distinction can '-y^ zr.ada bett^?een the cafanse
of civi.l actions, just discussed, snd representation
before congressional con?3±ttee3. Since the last
quoted statutes do not apply to 3uch activity, the
CIA-s general authoriaations ^ind a'?propriatioii>^ could
support it. AcccrdinGly, to the extent fimdo appro**
priated to the CIA are .available, it vould he possible
to 3ae>c and receive roiirburr-errjent for tho^se ^-ios of
private attorneys retained by this i'^epartm^.ant v/hicli

ara attributable- to represer.tation of CIA .•r.-ployees

before cono^reasional ccnro.itteea-

10/ 5 •::,S,C. 3105. Xt nay b-u proper to r:VTard the riA
'rLxi "::!:.>c^itiv^ c!t^-:>art:nenf for :•^^.!A^v;;oses of thio n';C:tion.

11/ 5 3 ^ot:to. 0-^:^7-, 2::1 (li>73) F-ccral e:v:rci:i) r =*or^n, 'l^i

P^Tc^, :;o. >-ia2Gl;^ (197S) (:?3a>
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C . Ped-aral oureau of Investigation

Despite the fact that tha F3I is part of the
Lapartnent of Justice, the question of reiraburse-
ment turns upon the statutory oroviaions relating
specifically to TBI authority and appropriations,
54 Conp. Gen. 624 (1375)

.

As discussed above, 31 U.3.C. 635(a) provides
for the inter- or intra-departs'.snt purchase of goods
and services, A3 also discussed, hovevsr, '/fhen

this provision is to be used for the purchase of
legal services in connection with litigation it
requires an authorization or an appropriation which
is specifically and explicitly directed to that
point. Our exainination of the authorization and
appropriations statutes of tlie FBI reveals no ex-
press reference to the retention or conipensation of
counsel. Accordingly, we find no basis for obtain-
ing reimbursement of defense attorneys' fees from
the Bureau. 12/

For the reasons disciissed in the portion of
this section dealing with the CIA, v/e believe diff-
erent treatment can be giv^n to attorneys* fees
attributable to services fiimisiied in connection
v-ith congressional inquiries. r.einbursenient of
tiie Departr.ent for sucii co'^^.ts incurred on behalf
of x^resent or former r?^I e-ployees ^':^y be obtained
from the Bureau.

1?./ 31 U.3.C. G2oa, v/hich deals with accounting ndjuat-
r.r?-.r.t3 for services chargeable to more than one cippropriation
of a 'epartiaent (e.a., t/iS cost of duplicating equipment),
r^oes not alter this "cone lesion.
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Exhibit 5: Memorandum of Rex E. Lee of April 16, 1976 with

three attachments ^

UNITED STATES GOVERNMENT

Memorandum
THE DEPUTY ATTORNEY GENERAL date: April 16, 1976

FRO.\r^^/^ex E. Lee
*^/lK Assistant Attorney General

Civil Division
subject: CoiTiments on Draft Regulations Regarding Representation.

REL:TSMartin: jy

As you are aware, we are in fundamental agreement
with the proposal to standardize the civil representation
of federal employees by moving all civil cases to the Civil
Division and by publishing appropriate regulations. I have
been informed orally that the Criminal Division has some
areas of civil representation which it wishes to retain. I
assume that Criminal will proceed to identify those areas and
justify their retention so that we can bring the matter to a
final resolution.

As to the creation of uniform regulations, I think
your staff has made a good start. We have a number of
relatively minor suggestions on language and organization
which are indicated on the attached amended draft. My staff
will make themselves available to discuss the merits of
those suggestions. I would like to limit my ovm comments to
some .major areas where we should appreciate the nature and
scope of the changes which have been suggested.

1. The proposed regulations would permit the Civil
Division to represent an employee who is under investigation
by the Criminal Division as long as he does not have "target"
status. This standard presents a number of questions, som.e

practical and others more theoretical. The first practical
question relates to the usability of the term "target."
"Target" is nowhere defined in the regulations ^nd previous
discussions with the Criminal Division revealed difficulties
in defining the term. There also appear to have been problems
in identifying "targets" in the civil representation cases now
underway. I suggest that we seek guidance from the Criminal
Division on an appropriate definition of "target" and its
usability in separating investigated defendants for repre-
sentation purposes. Perhaps we can test its utility by

M Buy U.S. Savings Bends Regularly on the 'Payroll Savings Ulan

1 Received by the subcommittee as attachment to Babcock letter of December 16, 1977

(exhibit 28).
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having the Criminal Division apply it to the representation
cases now underway in order to determine how many employees
would require private counsel under this proposal.

2. A second practical issue is the real efficacy
of this standard in limiting the need for private counsel.
By restricting the use of private counsel to targeted
employees, the draft proposal attempts to limit the financial
burden of the Department. However, this admirable goal will
be frustrated unless we alter another of our past representa-
tion decisions. Typically, defendants in civil cases are
divided into three groups: (1) employees under investigation,
(2) employees cleared of any wrongdoing, and (3) a possible
third group of "targets." After discussions between the
Civil and Criminal Divisions, we concluded some time ago that
providing private representation to the employees under
investigation while representing the cleared employees with
Justice Department attorneys would publicly identify the .

"good guys" and the "bad." I

There was substantial agreement that this identificatio '

would not only prejudice the civil litigation but possibly ^

underrrdne any subsequent criminal indictment. Unless we ,

change this policy, the presence of only one "target" within
any group of defendants will trigger the necessity to provide
private counsel for all. Thus, the concept of "target,"
like the concept of "employees under investigation" (which we
presently use) , may not result in any actual lessening of our
private counsel fee burdens.

3. The theoretical problem with the "target" standard
comes out of the decision in the Democratic National Committee ,

et al. V. James McCord, et al .. Civil Action No. 1233-72
August 9, 1972).! That decision may be read to hold broadly
that civil representation is improper where "the Department of
Justice is otherwise engaged, through other employees, in a

criminal investigation the subject matter of which is akin to
the gravamen of the civil action." Without supporting the
merits of this opinion, it seems to me that because of its
existence, the Civil Division would proceed at some peril to
represent government employees who (while not targets) are
under investigation by the Criminal Division on the same
subject matter as the civil suit. In this posture, I would
support submission of the representation guidelines to the
American Bar Association for their prior approval. (Alternative
we could proceed as we do now to retain private counsel for all
those under investigation irrespective of whether or not they
are targets.

)

1 See attachment to exhibit 28 at p. 409.
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4. If we are to avoid censure when we represent
employees under criminal investigation, we must take all
practical steps to limit the possibility of actual conflicts
of interest. A first step might be to define target in terms
of "probability of indictment" so as to cull out all cases
where the employee is likely to face criminal charges

.

Secondly, we should do all that we can to separate the
Justice Department's civil and criminal functions with
respect to these defendants. A necessary step reflected in
the draft is the imposition of a clear attorney-client
privilege protecting any incriminating information received
by the Justice Department attorney.

However, avoidance of the fact and appearance of
conflict may require further efforts to insulate the
representing attorney from the Justice Department's criminal
functions. Many of our representation cases are handled by
Assistant United States Attorneys who are engaged in both
criminal prosecution and civil litigation. I would think it
improper for such an Assistant United States Attorney to
handle a civil case where the defendcint is under criminal
investigation, and I would recommend that all such cases be
handled directly out of the Civil Division.

In the great bulk of civil representation cases where
there is no pending investigation, civil representation can
continue to be provided through Assistant United States Attorneys
We should realize that should a later criminal investigation
arise on the same subject matter, any prosecution might have
to proceed through a special prosecutor to avoid the appearance
of impropriety. We would expect such instances to be extremely
few in number.

At the other end of the scale, conflict charges could
be based upon the ultimate supervision of Civil Division
attorneys by the Attorney General and the Deputy Attorney
General. Arguably, avoidance of any hint of conflict would
require that supervision of these cases and attorneys be con-
tained completely within the Civil Division without any
formal or informal supervision by higher Justice Department
officials who may be otherwise involved in the criminal pro-
secution process. However, in my view, the imposition of the
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attorney-client privilege and the use of a properly defined
"target" standard will so reduce the potential for actual
conflict of interest as to make this step unnecessary.^/

5. Section 15.4(f) of the draft provides that
where there are conflicts between defendants, the employees
can be separated into groups and each group provided with
separate representation by a Civil Division attorney. Sub-
section (f) thus seems to anticipate that different attorneys
in the same division will represent conflicting interests.
This seems quite analogous to separate members of a law firm
representing conflicting parties in the same lawsuit — a
situation which we would all agree to be contrary to the
canons of ethics. Thus, I would conclude that if the govern-
ment employees have factual or legal conflicts, the employees
would by necessity require representation by outside counsel.

6. The proposed guidelines also anticipate that
the Civil Division attorney will undertake the full range
of litigation responsibilities that would be expected from
a private lawyer. As articulated, this would include raising
arguments regardless of their s^Tumetry with the interests of
the United States. Consistent with this theory, we tight
expect these attorneys to take appeals and seek Supreme Court
review independently of United States' interests.

We represent individual government employees in
hundreds of civil cases at any one time. Our representation
in these cases has, since the institution of this Division,
been limited by the interests of the United States, both as
to legal arguments and appeals. In most cases, we make a
determination to consider whether particular defenses, arguments
or positions will conflict with the general position of the
United States. In the great majority of instances there is

V The extent to which the disqualification of one member of
a lawyering institution may disqualify the entire body

has generated enormous controversy. Thus far the conflict
controversy has focused on private law firms, but the
principles involved arguably may be applicable to government
institutions as well. See, "The Ethics Squeeze on Ex-Govern-
ment Lav/yers," Business Week, February 23, 1976 (Attachment
A) and an excerpt from Kesselhaut v. United States , Ct.Cl. Tr.
Div., March 26, 1976 (Attachment B)

.
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no conflict; in a few instances where there is conflict, we
advise the government employee of his right to obtain private
counsel at his own expense to raise other issues or take
appeals. (The recent Zwiebon litigation in the Supreme Court
is the only exception to this practice of which I am aware.)

The change now proposed not only raises serious legal
questions but would have enormous practical implications for
the operation of this Division. I am not at all sure that
the Justice Department possesses the legal authority to
authorize its attorneys to advance legal arguments and take
appeals which are contrary to the United States' interests.
(Should we undertake this policy, we can expect, for example,
that within the next year Justice Department attorneys will
be arguing for the legality of all COINTELPRO programs.)
There may also be legal questions concerning the authority of
Justice Department attorneys to seek appeals and Supreme Court
review for governmental defendants absent the approval of the
Solicitor General. (I suggest we seek Bob Bork's comments
regarding this question.

)

Finally, there is a practical concern which militates
against this change. If we become a kind of private counsel
raising arguments which may be adverse to the interests of the
United States, the attorneys in the Department of Justice may
be considered by the courts not to be under the shield of the
somev/hat eroded Barr v. Matteo exemption from civil monetary
liability for any malpractice claims of disgruntled clients.
The Department of Justice may have to provide and pay for
malpractice insurance policies for Department of Justice
attorneys to cover potential liability claims. On balance, I
conclude that while we should seek to represent as many govern-
ment employees as possible and to avoid the retention of privat
counsel, we should not alter our traditional representational
practices to include permitting departmental lawyers for
individual defendants to take legal positions which are opposec
to the interests of the United States.

I recognize that the thrust of my comments at our
last meeting favored a system under which the responsibility
of the individual Department of Justice lawyer ran solely to
his individual client. The most important aspect of such a
system is that it frees the individual lawyer from the respon-
sibility of delivering* Vo the Criminal Division incriminating
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information received by the lawyer during the course of his
representation; as to that aspect of the lawyer's respon-
sibility, I have not changed my view. Further reflection on
the other aspect of the individual lawyer's relationship with
the Department and his individual client — whether the
lawyer should be free to take a legal position inconsistent
with the Department's position — leads me to conclude that
in this respect the lawyer should continue to be subject to
traditional Department of Justice control and supervision.

7. We would not favor the paragraphs numbered
15.4 (i) and 15.5(d), which preclude employees from asserting
the invalidity of representation regulations. We doubt the
necessity of such an agreement, and we see in it the infirmities
of any waiver requirement. Specifically, I do not think we
should ask a person to waive the possible invalidity of govern-
mental action, particularly where it involves legal ethics and
professional responsibility.

Conclusion

In general, we deal with the problem of the extent
to which we should separate and insulate the Civil representa-
tion .function from the overall Justice Department setting in
which the individual Department lawyer operates. The ultimate
in separateness and insulation would exist if (a) the individual
law^'er were freed from his obligation to inform the Criminal
Division of incriminating evidence acquired during the course
of his investigation; (b) all Civil representation cases were
assigned to the Civil Division; (c) all supervisory authority
over this aspect of Civil Division lawyers' work were vested
finally in the Assistant Attorney General in charge of the
Civil Division, and (d) lawyers representing individual civil
defendants were free to advance legal arguments , notwithstanding
their impact on the total interests of the United States.

On reflection, and on balance, however, I feel that it
is not in our interest to go that far. The most important
problem is to ensure the sanctity of information that comes
to the lawyer in the lawyer/client relationship. This, plus
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the allocation of all civil representation cases in the Civil
Division can be accomplished with relatively little adverse
impact to the Department. I do not recommend that we take
the other two steps. -

Attachments

cc: Mr. Togo D. West, Jr.
Ms. Mary E. Wagner
Mr. Bruce A. Baird
Mr. Richard L. Thornburgh
Mr. Robert Keuch
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[Attachment "A" to Rex Lee memo of April 16, 1976 (exhibit 5)

Business Week, Feb. 23, 1976.]

LEGAL AFFAIRS

The ethics squeeze on ex-government lawyers

Lawyers hold a high proportion of the

top jobs in the federal government.

And when those lawyers leave govern-

ment service, a lot of them naturally

gravitate to the Washington law firms

that specialize in representing clients

before their former agencies. The re-

sult is a chronic ethical dilemma that

has bedeviled generations of Washing-
ton attorneys.

Now the new concern for profes-

sional ethics may transfer the problem

to the law firms themselves, forcing a

major change in the relationship be-

tween large corporations and their

blue-chip counsel. A stringent reading

by the District of Columbia Bar of its

ethical code could compel law firms to

se.er relationships with corporate

clients-some of long standing-right

in the middle of a case On a compli-

cated matter, such as a major antitrust

case, it could take a new firm at least a

year to work into the litigation.

The problem arises out of the compli-

cated skcir. of la-A, cxcrutivc ordc—

,

and individual agency rules that define

just how far former civil servants can

go in representing private interests be-

fore their former agencies.

The general rule prohibits former
federal employees from ever appearing

before their former agencj- m a matter
in which they "personally and substan-

tially" participated and requires them
to wait one year before appearing in

connection with any other matter un-

der their general super%'ision pending
while they were in office. Several fed-

eral agencies are even tougher. The
Consumer Product Safety Commission,

for example, has a flat ban on any for-

mer employee going to work in any ca-

pacity for any maker of consumer
goods for one year. Beyond govern-

ment rules, courts and agencies usually

require lawyers to follow the American
Bar Assn.'s code of ethics.

Hard hit. Two years ago the ABA forbade

all members of a law firm to handle a

matter that any of their colleagues at

the firm was ethically prohibited from
working on. The bar association had
private conflicts of interest in mind
and did not give much thought to the

impact on former government lawyers.

For a firm such as Covington & Bur-

ling in Washington, with a roster that

includes former antitrust chief Edwin
M. Zimmerman, former Treasury Un-
der Secretarj- Edwin S. Cohen, and for-

mer Food & Drug Administration gen-
eral counsel Peter B. Hutt, the rule had
the potential for disaster. "I guess it's

a problem all the time in Washington,"

B2 BUSINESS WEEK: February 23. 1976

Ethics comminee Chairman Freedman: The
C code will have national Impact

says Lewis Van Dusen, chairman of

the ABA ethics committee.

But other firms were also worried. In

firms such as New York labor law spe-

cialists Vedder, Price, Kaufman,
Kammholz & Day, the rule might have

jeopardized 200 to 300 matters.

The issue came to a head last year

when the Defense Dept. asked Van Du-
sen's committee whether a firm includ-

The D. C. bar's current draft

opinion takes the tough
position the ABA rejected

ing a former Navy Dept. official could

handle a contract dispute with that ser-

vice. Interpreting the rule literally at

first, the committee said no. But an-

other prominent Washington firm,

Wilmer, Cutler & Pickering, joined in

protest with Covington & Burling and
such government allies as the Internal

Revenue Service, the Securities & Ex-
change Commission, and particularly

Antoain Scalia, head of the Justice

Dept.'s Office of Legal Counsel. "We,
with the support of Mr. Scalia, were
able to persuade the committee," says

Lloyd N. Cutler coelly.

Their argument is that since a party

to a lawsuit may always waive other

disqualifications of an opposing attor-

ney, the law firm itself ought to be per-

mitted to take a case that it would oth-

erwise be barred from taking as long

as the government does not object. Al-

though it has yet to publish its formal
opinion on the question, the aba is go-

ing along with this consent concept.

However, the individual lawyer must
not discuss it with other partners or

share in the profits generated.

Just last month the U.S. Court of

Appeals in San Francisco went even
further than Cutler when opposing at-

torneys tried to disqualify a lawyer be-

cause of his former private law firm

work. The lawyer now works for a Salt

Lake City firm representing gasoline

dealers in a broad-based antitrust class

action against major oil companies.

Exxon Corp. and Shell Oil Co., two of

the defendants, tried to remove the en-

tire firm from the case, arguing that

the lawyer had previously performed
legal work for each of them. The ap-

peals judges agreed that the individual

lawyer could be kept off the case but re-

fused to disqualify the firm.

Another try. The AtiA's apparent change
of heart docs not end the lawyers'

problem, however, because the District

of Columbia bar is about to publish its

own ethical ruling on the same ques-

tion. In its current draft, it takes the

tough position that the aba rejected

Advocates of a softer position are lob-

bying the local committee, which will

consider the question later this month.
"I don't know how wc will come out,"

says committee chairman Monroe H
Freedman. formerly a law professor at

George Washington University and
now dean of the Hofstra Law School.

But unlike the aba's original ruling,

the current D. C. bar opinion was made
intentionally, with the plight of former
government lawyers firmly in mind. If

the Washington bar does maintain its

ground, the rule would have national

impact because it might cover appear-

ances by out-of-town lawyers.

Settling the law firms' problems will

not help to clarify the currently hap-

hazard federal conflict-of-interest

rules. But clearer guidelines may be on
the way. The Ford White House may
use a Congressional committee's data

to revise rules last promulgated by
President Johnson. The investigations

subcommittee of the House Commerce
Committee has asked nine regulator}'

agencies where their commissioners

worked before and after their govern-

ment jobs and is now compiling results

of a suney sent to 590 former high of-

ficials. The goal: to pinpoint the extent

of the "revolving door" problem.

LEGAL AFFAIRS

21-221 O - 78 - 6
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[Attachment "B" to Rex Lee memo of April 16, 1976 (exhibit 5)

:

Excerpt from Kesselhaut v. United States (March 16, 1976).]

y30-

J-Jr. Prothro gave his subordinates policy guidance and read

l-hnir correspondence nightly. Ke personally signed one letter on

the subject. VJhen he was scheduled to meet one of the Kesselhauts

at a conference in Washington—the only time, so far as v;e know

that either of the Kesselhauts were to come to V7ashington—the

meeting had to be cancelled bacause he, Mr. Prothro, was to be out

of the city. The indispensability of his presence at the meeting

v/as recognition that he was the responsible officer, perhaps to do

the v;or}c through subordinates, but to be, himself, responsible at

the agency.

Conclusion as to PR 9-101 (B) . All the conditions - are thus

net for the application of DR 9-101 (B) to 'disqualify Mr . Prothro.

lie was a "public employee." He has accepted "private employment" in

a "matter" in which he had as a public employee a "substantial

responsibility." .. • -' '

* Imputation of the Disq-ualification to the Partnership . A

question preliminary to any imputation to the firm representing the

plaintiff
s
'of the personal disqualification of Mr. Prothro is,

necessarily, whether Mr. Prothro is a partner in the firm. It is

held that he is. He is li.sted as such in 2-Iartindale-Hubbell, the

I

standard law directory, and he states in his affidavit that he

.has the power to act for and bind the firm. His private and

internal agreement that he is not to share in the firm's income

but is to be paid an agreed rate for such hours of v.;ork as he
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chooses to devote to the firm's business does not undo his stcitu.s
.

of a partner. .

The principle that the disqualification of one partner dis-

qualifies the entire firm from any employment was follov;ed under

former Canon 36. Formal Opinions No. 33 (1931), 49 (1931), ABA,

Opinions on Professional Ethics (1957) 277, 290. The courts, .too,

have uniformly held the disqualification of one partner to dis- -

qualify his partners: "All authorities agree that all mei;ibers. of

a partnership are barred from participating in a case from v;hich

one partner is disqualified." Laskey Bros, of West Virginia v.

V7arner Bros. Pictures, Inc ., 224 F.2d 824. 826-27 (2d Cir. 1955). Sc

also: American Cr.n Co. v . Citrur. Food Co ., 436 F. 2d 1125, 112G--29

(5th Cir. 1971) : W. E. Bassett C^. v. H. C. Cook Co .,' 201 F. Supp.

021 (D. Conn.), aff 'd . per curiam 302 F.2d 268 (2d Cir. 1962);

Richardson v. Hamilton Int'l Corn ., supra , 469 F.2d at 1385-86?

H. S. Drinker, Legal Ethics , suora , 105.

The principle was incorporated into the Code of Professional

Responsibility, as adopted in 1970, in DR 5-105 (D), which disqualifie

partners of a la\>ryer disqualified by the conflicting interests of

another client. In 1974, however, DR 5-105 (D) was amended to

provide for disqualification of partners and associates in the firm

whenever a lav/yer was disqualified under a Disciplinary Rule:
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DR 5-105 (D) If a lav;yer is required to decline em-
ployment or to v;ithcirav/ from employ-
ment under a Dicciplinary Rule, no
partner, or associate, or any other
la\Vi'er affiliated v;ith hi:n or his
firm, may accept or continue such
employment

.

"• •

DR 5-105 (D) on its face r.iakes no exceptions, and thus codifies

the rule of the opinions and cases earlier described. .
•

" Formal Opinion 342 of November 24, 1975, supra . hov^ever takes

another view. An unqualified application of DR 9-101 (B) in every

case, the opinion holds, would not serve, and in some cases might

even thwart, the purposes of the introduction of the concept of

disqualification for "substantial responsibility, " designed "to

inhibit government recruitment as little as possible and enhance

the opportunity for all litigantr- to obtain competent counsel of

their own choosing, particularly in specialized areas." For

instance, the opinion points but, a disqualified lawyer may join

a firm in which a good deal of work had already been done on a

matter handled by the disqualified partner in his government

practice, or the client may have relied on the firm to represent

him in a matter new to the firm, but "previous"' to the disqualified

•lawyer : •

'

. • •

The policies served by DR 9-101 (B)—preventing Government

lawyers from dealing v;ith gove;;nment matters so as to encourage

post-government private employment on those same matters, and the

policy of avoiding the appearance of impropriety can be accomplishc;
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it in SDic3, by a less stringent application of DR 5-105 (D) to" exempt

from disqualification tlic firm of the partner, himself disqualified,

v.'ho has been "screened to the satisfaction of the governraent agency

concerned, from participation in the work and compensation of the

firm" on the matter giving rise to the disqualification.

•Formal Opinion 342 concludes on this subject as follov;s:

Accordingly, it is our opinion that whenever
the government agency is satisfied that the
screening measures will effectively isolate the
individual lawyer from partici^jating in the
particular matter and sharing in the fees attrib-
utable to it, and that there is no appearance of
significant impropriety affecting the interests
of the government, the government may v;aive the
disqualification of the firm under DR 5-105 (D)

.

The Committee on Legal Ethicr, of The District of Columbia Bar,

in a draft opinion on a particular case recently published v;ith a

request for comment, proposes to rule, v;ithout mention of exceptions

or v;aivers, that the amended DR 5-105 (D) is applicable to cases of

ex-Government la\vyers disqualified under DR 9-101 (B). The case was

not unlike the present case; it involved a partner of a former

federal la\vyer who was held disqualified from representing a

contractor with his form.er agency in the renewal of a contract in

connection v;ith whose making the federal la\-ryex: had had substantial
13/

responsibility. Bar Repoft,.vol, 3, no. 1^ Fall 1975.

13/ The draft opinion states, on this subject, as follows:

"That broader v;ording [of DR 5-105 (D) dis-
qualifying partners, associates and affiliated
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Tliere is no need in the present case to choose betv/een the

two views—disqualification of the firm on application of DR 5-105 (D

accordi.ng to its terras or the exemption from disqualification of

tlxc firm on the screening of the partner and with the waiver by

the Government. The Government in its papers filed on the motion

explicitly declines to waive the disqualification of the firm.

13/(confd)

lawyers, as compared v;ith the disqualification of
partners in Formal Opinion 33] has not been
incorporated in the District of Columbia's version
of DR 5-105 (D), and it might constitute too sweep-
ing a generalization as applied to every provision
of the Code of Professional Responsibility. How-
ever, the principal does appear to be a sound one
as applied to DR 9-101 (B), because the primary '

"

interest of that rule is to prevent im.propriety
or the appearance of impropriety on the part of
lawyers who are public. officials. ' A second stated
purpose of DR 9-101(3) (e.g. Formal Opinion 134)
is. to prevent the abuse of the la^^7i'er/client

privilege as applied to public agencies and their
attorneys

.

'

•'Those purposes would be poorly served if a
public lavryer, while forbidden to take on the
same legal matter once he has left public em-
ployment, v;as nonetheless free (or appeared to
be free) to throv; the matter to his partner .

and tell his partner how to handle it, VJhile

the inquiry from the firm of L&M indicates
extreme caution and circumspection, the discipli-
nary rule is as much intended to avoid inferences
of impropriety as genuine impropriety. Thus,
the heading of Canon 9 of the Code states, 'A
Lawyer Should Avoid Even the Appearance of
Professional Impropriety."'



The Government's papers state that "the Government is definitely

not satisfied that there is no appearance of significant impropriety

affecting its interests—just the contrary situation exists here."

This statement by the Departrp.ent of Justice may end the

matter, but it being the duty of the court to enforce the Code

in cases in the court, I must add that I v;ould not accept a v;aiver

v;ore it offered. In my opinion, continued representation of the

plaintiffs by the firm v/ould in the circumstances of the case

damage the public confidence in the integrity of government legal

service and the judicial process, and particularly in the judicial

process by \';hich claims against the United States are adjudicated*

The public—citizens, press and bar—v;ould understandably find a

significant impropriety in the sight of a general counsel of a

government agency joining a ].aw firm which th.ereafter brought suit

on a contract with that agency allegedly implied from facts and

circumstances over v;hich the ex-general counsel presided during

his tenure in office. One of the primary purposes of Canon 9 is

to avoid giving the appearance that a Government em.ployee is taking

advantage of information previously obtained. General Motors Coro.

V. City of New York , supra , 501 F.2d at 648-52; Handclnan v. Weise ,

368 F. Supp. 258, 264 (S.D.N.Y. 1973). It would surely seem, with-
(

out regard to any lack of truth, that the ox-general counsel had

switched sides and v;as taking advantage of information gained .-.n

the government's service; that his firm had been retained because
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of >»is wide knowledge of agency secrets or at least private natter*;,

or, v;orse, that he may have. allov;ed or influenced his subordinates

to deal ^s'ith the present suitors in such a manner as to ground a

future lawsuit in v;hich he might "be" employed. It v;ill be surmised

cynically perhaps but inevitably that v;hen the present plaintiffs,

the Kesselhauts, sought out Mr. Prothro to represent them, and

when he arranged for his firm to accept the retainer, it was with

the motive of taking advantage of Mr. Prothro 's knowledge of the

ins and outs of FHA ways and affairs generally and specifically the

background of the facts of this nev; lawsuit. No amount of screeninc

of Mr. Prothro from the case or refusal of compensation could be

expected to overcome the appearance of sucli evil, Cf . Hull v.

Cclanese Corp ., supra , 513 F.2d at 571-72; V7. E. Bassett Co . v.

K. C. Cook Co . , supra , 201 F. Supp.at 825.

The Claim of Hardship and Laches . The plaintiffs claim that

their counsel has worked on the case since early 1973 and much of

the value of the v;ork, it is implied, will be lost if the firm is

disqualified. In a letter attached to papers filed on the motion

the Messrs. Kesselhaut emphasize the hardship v;hich v;ill be visited

on them by disqualification of their counsel at this late date.

It is also claimed that the Government, having delayed the

making of this motion should be barred by laches.

There is authority that neither hardship nor laches way over-

come application of the Canons. Cony^olidatod Theatres, Inc . v.
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[Attachment to Rex Lee memo of April 16, 1976 (exhibit 5) : Draft
of Attorney General's order.]

DRAFT
suBd ii* febeir ir.dividual jjapacities-

§15.4 Tlepreseniiation of Federal Einployees/jBy Department

of Justice Attorneys in Civil, Congressional, and State

CriTTiinal Proceeding s
" '

B. Representation by Departr.ent of Justice Ar.torneys is not

available to a Federal employee whenever:

1. the representation is in connection with a Federal

criminal proceeding in \jhicu the employee is a

defendant;

2. the employee is a target of a Federal criminal
on the same subject matter

investigatioryjat the time representation is requested;

3. the act or acts with regard to which the employee

desires representation do not reasonably appear to
outer oerjneter of his official duties

have been performed within the/jgrssD^e x3&ixx2<x>6c36c}CK>DCx

jeopikx-xsooax with the Federal government.

A. Under the procedures set forth below, a Federal em.ployee

(herein defined to include former employees) may be represeu

by Justice Department attorneys in civil, congressional, and
•

. 4 (B) below,
state crim.inal proceedings not covered by §15.^ XiXitXi^C

1

(a) When an employee believes he is entitled to represent

tlon by the Dcpartm^ent of Justice in a proceeding, he

must submit a request for that representation, togeth

vith all process and pleadings served upon him, to

his im::nediate supervisor or whoever is designated by

the head of his department or agency, forthwith. The
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subsequently

' \
employee's employing Federal agency shall submit

in a timely manner statement of position
• to the Civil Divisioiyja report containing its^findings

;

vith all supporting data, a!s to whether the employee

was acting within the scope of his office or employ-
^in emergency situations th

ment with the Federal GovernmentXCivil Division can initial
2 representation after caununication by telephone with the ertploying*

(K) Upon receipt of the agency's notification of request

for counsel, the Civil Division will determine whether

the employee's actions reasonably appear to have been
outer perimeter of his official duties,

performed within tht^^fS&sc^ odk bdcsc oc&feksa: cos fia»piQ>ncs»j^;

If a negative determination is made, Civil Division

shall inform the employee that no representation will

be provided.
.3

'

• (») VThere there appears to exist the possibility of a
• relating to the same subject matter for which representation

federal criminal investigation or indictmenty^, the jric

Civil Division will contact a designated official in

..'. the Criminal Division for a determination whether the

employee is either a target of a Federal criminal

.. investigation or a defendant in a federal criminal

.case. In. appropriate instances. Civil Rights and

Tax Divisions should be contacted for a similar deter-

mination.
4 -

•

(K) If the Criminal, Civil Rights or Tax Divisions (here-

inafter "Prosecuting Divisions") indicate that the

employee is not the target of a criminal invcstigatior

concerning the act or acts for which he seeks represer

tation, then representation can be provided. Similar]
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if the prosecuting division indicates that there is

an ongoing investigation or an indictment of the

employee, but on a matter other than that for which

representation has been requested, then representa-

tion can be provided.
5

(«) If the prosecuting division indicates that the employe
and a decision to indict has been made

is the target of a criminal investigation^^, Civil

Division will inform the employee that no representa-

tion can be provided. If the prosecuting division

indicates that the employee is a target of an investi-

gation, but no decision to indict has been made, a

private attorney can be provided to the employee at

Federal expense under the procedures of §15.5.
"^, or factual
Of) If conflicts exist between the legal/jpositions of

in the sane case
various employe esyjwhich make it inappropriate for a

single attorney to represent them all, the employees

must be separated into as many groups as is necessary

to resolve the conflict problem and each group must

be provided with separate representation. Some in-

stances may require that private representation be

provided to all conflicting groups and Justice Depart-

ment attorneys be withdrawn so as not to prejudice

particular defendants. In such situations, the

procedures of §15.5 will apply.
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(g:) Once undertaken, representation under this sub-

section V7ill continue, at the employee's option,

until either all the proceedings, including appeals

,

have ended, or the representing Department attorney

is notified by a prosecuting division that a decision

has been made to indict the employee for the same act

or acts which resulted in representation. In the

latter case, the representing Department attorney on
withdraw but will

the case will^^insure to the maximum extent possible

that the employee is not prejudiced by the necessary

change in counsel.
8

0J$ Justice Department attorneys who represent employees

\mdcr this section undertake a full and traditional

attorney-client relationship with the employees, and

their responsibil-.ty runs to the clients alone. All

legal argiaments appropriate to the employee's case

should be raised even if they conflict with Department

of Justice or other governmental positions. If repre-

sentation must be stopped because the Justice Departme

has decided to indict the employee, any incriminating

information gained by the attorney in the course of

representing the employee continues to be subject to

the attorney client privilege.

(X) An acceptance of these procedures by the employee and

an agreement not to later assert their invalidity

is a pre-condition to representation at government

expense.
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§15.5 Representation of Federal Employees by Private

Counsel at Federal Expense

A. Representation by private counsel at Federal expense is

not available to a Federal employee:

1. if the representation is in connection with a Federal

criminal proceeding in which it has been decided to

seek an indictment of the em.ployee, or in which the

" • employee is a defendant;

2. if the act or acts v;ith regard to which the employee

desires representation do not reasonably appear to

. have been performed within the scope of his office or

employment v;ith the Federal government; or

B.S. under cir cures tances xstibfef jtibftOcJiJiJOoec contemplated by

§15.4 (e) and (f), ^he Justice Department will retain
private counsel at federal expense.
(i) The Department of Justice will select any private

counsel hired under this regulation. Where
security interests

nationaLlsecrets may be involved, the Department

of Justice will consult with the employing agenc>

as to appropriate and responsible counsel. Aside

from such concerns, due consideration can proper]

be given to requests of the employee that

particular counsel be retained.
2 (.

(h) Whenever private counsel is selected under this
/

regulation, the Department of Justice will enter

into a written contract with such counsel, which

will provide that the attorney-client relation-

ship runs between such counsel and the Federal
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employee, and not to the Department of Justice.

The contract must comply with all applicable

Federal procurement regulations, and contain
3 references to (3) and (4). below.

(8) Federal payments to private counsel for an

employee must cease if that employee is indicted

on a federal criminal charge relating to the act

or acts concerning which representation was

undertaken.
4

(8) An acceptance of these procedures by the employee

and an agreement by him and his private counsel

not to later assert their invalidity is a pre-

condition to representation at Federal expense.
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Exhibit 6: Memorandum of Mary E. Wagner and Bruce A. Baird
of June 4, 1976.^

OrriCE Or THE DEPUTY ATTORNZ-r GENERAL
WASHINGTON. D.C. 20533

June 4, 1976

MEMORANDUM FOR: Harold R. T^'ler, Jr.
Deputy Attorney General

FROM: Mary E. Wagner and
Bruce A. Baird

SUBJECT: Representat3),on of Governnent
Employees

Attached are draft regulations to deal with the
captioned area. The Civil Division's memorandum to you
of April 15, 19 75, attached, suggested some minor
language changes in our earlier draft regulations and
discusses some major areas of concern that must be
resolved. We have met with Tom Martin of Civil and
Bob Keuch of Criminal and believe v;e have satisfactorily
resolved m.ost of the problems. The issues Civil
raises are listed below, keyed to Civil 's numbered
paragraphs and accompanied by our proposed resolution
of them. If you approve, we think the next step is
to disseminate the draft for final comments.

There are tv/o areas, in particular, which we think
you will probably v/ant to focus on. The' first is v'hether
all civil representation of federal employees should be
consolidated in the Civil Division. Our draft guLcelines
as5u;^^:fchis , but, as you know, Criminal Division is opposed.
The second is whether a Department attorney representing
a federal employee should undertake the responsibility to
raise argum.ents that conflict with the general position
of the United States. Civil Division believes he should
not (see §6 of Civil' s mer.o) . We are less sure than Civil,
as you v/ill see from the discussion at §5 of our miemoranduni,

<i «

1. The Civil Division questions the usefulness of the
word "target" to characterize the degree of suspicion which
would bar representation of an employee by a Department
attorney in the first instance. The Criminal Division, hov.'ever,

whose job it v;ill be to apply the standard, has no problem
in providing a v;orkable definition that can be incorporated
in the guidelines. Under the .definition, an employee is
th"b target of an investigation if there is any evidence
specifically tying him to a crime. Circumstantial evidence
is not sufficient. We have incorporated this definition
into the regulation.

1 Received by the subcommittee as part of tab A to Babcock letter of October 4, 1977
(exhibit 26).
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2.' The Civil Division points out that our attempt
to limit the need for private counsel by use of the "target"
standard will be frustrated unless we change our present
practice of forcing all eiuployees in a group to obtain
outside counsel if any of them is a target. The current
practice is used in order not to prejudicially identify the
target.

We think the practice must change and that all
non-targets should be represented. There may be some
minimal prejudice, but it is not legally cognisable
prejudice, and our attempt to represent as many
employees as possible within the Department v/ould fail
if v/e took account of it. While this conclusion is not
stated in the regulations, it is a necessary implication of
them. :'

:

^

3. The Civil Division wonders hov/ to deal with the
apparent holding in Democratic ^7ational Committe e v. McCord ,

Civ. Ho. 1233-72 (August 9, 1972) (Richey, J-),ithat the
Justice Department may not represent som.eone civilly while
it .is investigating him •criminally . The Civil Division
suggests that we submit our regulations to the ABA for
approval in light of this decision.

We^do.not believe the McCord decision raises insurmountable-
obstacles. The decision was not appealed and thus has no
binding effect even on other D. C. district judges. Since
it is not well reasoned, the opinion is unlikely to have
even persuasive force. Vfe are thus free to take a contrary
position. Additionally, the validity of these regulations
will surely be litigated in any event, and the imprimatur
of the ABA, v;e are afraid, will not be persuasive to a court.
ABA approval would also undoubtedly cause delay.

4. The Civil Division raises the issue of conflict
which arises from the fact that U. ,S . Attorneys presently
handle many employee representation cases. The Civil
Division also questions the appropriateness of having
the Attorney General and Deputy Attorney General, with their
criminal as well as civil oversight functions, at the top
of the chain of command in employee representation cases.

As to the U. S. Attorney problem, the regulations
'give^all initial representation authority to the Civil Division,
rf they wish to assign some uncontroversial cases to the
U. S. Attorneys' offices, we think that is within their
administrative discretion as is a resolution of any conflicts
which arise therefrom. ,

1 See attachment to exhibit 28 at p. 409.
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As to the Attorney General and Deputy Attorney
General oversight problem, v/e think that in the rare
case of an actual conflict, one or the other or both could
recuse themselves in favor of a designated delegate. In
any other case, the problem is an artificial one which
need not be addressed by the regulations.

5. The Civil Division suggests a change in wording
which we have agreed to.

6. The Civil Division suggests — in line with tra-
ditional practice — that Justice Department Attorneys should
not be allowed to raise argument or take appeals on behalf
of government employees when to do so v/ould contravene the
interests of the United States. Further, Civil questions
the legal authority to effect a change in that practice, and
raises the practical concern that to raise argiaments contrary
to the interests of the United States may mean an end to the
Department's present partial immunity from malpractice claims.

This area presents*the most difficult problems we have
had to face in drav/ing up the guidelines- The tv/o of us have
not been able to reach a solution with which v/e are both com-
fortable. The draft guidelines attached include (as paragraphs
(a) (8) and <a) (9)) provisions which would allow a raising argu-
ments on behalf of a client even v/hen those arguments conflict
with the interests of the United States. We disagree as to
v/hsther this is a desirable policy to implement, even if it
should prove feasible — and current budgetary constraints indi-
cate that it may not be. '

The chief obligation of the Department of Justice is to
protect the interests of the United States. To the extent that
an individual employee's interests are consistent with those of
the United States, the Department has traditionally undertaken
to represent such individuals. Under our new, interim policy,
and the policy set forth in the draft guidelines, v/e implicitly
recognize that one of the United States' many "interests" —
that of providing legal services free of cost to those sued
because of their employment with the Government -- justifies
the undertaking of a particular legal position even v.'hen it may
run contrary to the broader "interests" of the United States.

21-221 O - 78 - 7
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The problem becomes most acute in a situation v;here both the
United States as well as the individual sued has interests
at stake. The. extent to which the United States has an
•interest in all litigation in v;hich its employees are parties
is a matter subject to different interpretations. Under the
new and (proposed) policy, some interests of the United States
would- not be as well protected as under our longstanding policy.
Our ability, for example, to decide which argximents a court
should hear and v;hich cases should be appealed would be cut
back in consideration of pursual of the best interests of the
individual sued. The questions is one of proper balance:
whether we ought to provide counsel to protect the interests
of Executive Branch employees (to the exclusion of "government
interests") when they conflict with these "government interests".
V7hile the proposed guidelines come out on the side of the em-
ployee's interest, we disagree as to whether this is the better
road to take. Any diminution of our overall government interests
for the sake of advocating any individual employee's interests
is disturbing at best.

Another problem raised by the proposed guidelines is that
a large number of cases would be removed from the Department's
usual supervisory and appeals process. Under current practice,
the government puts its full weight behind any case, with one
team of lav/yers for trial, a second for appeal, and still a
third, from the Solicitor General's office, for argument in
the Supreme Court. Under the proposed regulations this chain
of review and composite of .talents v/ould be nullified. This
would have the possible result of seriously eroding Departmental
control of issues effecting broad governmental programs, and
entire Department policy. Again, the varying interests must
be weighed, and we cannot agree on a proper balance. One of us
(Mary) believes this to be a fatal flaw in the proposal and
must be rem.edied.

In partial answer to this argument, Bruce had drafted a
provision (Section 15.4(a)(9)) that no "personal" (i.e.,
individual) representation is provided in civil suits against
employees when money damages are not sought- This wovild pre-
serve the government's interest in suits seeking only equitable
relief and those (like the recent Be I in Democratic Grouo case)
in v/hich defendants are included for purposes of injunctive
relief. In such a case,' we would provide personal representa-
tibn to some defendants and "official representation" to others.
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Another partial arnvwer that has been suggested is the
use of Rule 24(a), Federal Rules of Civil Procedure, v;hich
allows intervention as of right to anyone whose interests
would be bindingly affected by the result of a lawsuit. In
other cases we could request a court's ear through friend
of the court briefs.

As to the malpractice point, v;e think that the extent of
malpractice inununity for government la\^^^ers is;' presently
less clear than the Civil Division seems to think.

7. The Civil Division does not favor language which
would attempt to preclude a represented employee from chal-
lenging the validity .of the regulations. V7e have deleted such
language. /

Finally, we want to express a lingering doubt on this
subject. These regulations could greatly change the scope of
employee representation. No one can be quite sure as to the
consequences in both Civil Division time and money for out-
side counsel. VJe are certain that additional problems will
arise (cases v;e have never thought of continue to appear) and
that the validity of these regulations will be litigated.
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[Attachment to Wagner/Baird memo of June 4, 1976 (exhibit 6)

Draft of Attorney General's order.]

§15.4 Representation By Department of Justice
Attorneys in Civil, Congressional, and State Criminal
Proceedings of Federal Employees Sued in Their Individual
Capacities

.
' - (a) Under the procedures set forth below, a federal

employee (herein defined to include former
employee s) may be represented by Justice
Depart fprffTit , attOiq^eys in civil , congressional,
and C5tate_crimina^proceedTngs not covered by
sisrr^atTDve-^

—

--^^

(1) When an employee believes he is entitled to
representation by the Department of Justice
in' a proceeding, he must submit a request for
that representation, together with all process
and pleadings served upon him, to his immediate
supervisor or whoever is designated by the
head of his department or agency, forthwith.
The employee's employing federal agency shall
submit to the Civil Division in a timely manner
a statement, with all supporting data, as to
whether the employee was acting within the
scope of his employment v;ith the federal
government. In em.ergency situations the
Civil Division can initiate representation after
communication by telephone with the employing
agency. In such cases, appropriate v/ritten
data must be subsequently provided.

• (2) Upon receipt of the agency's notification of
request for counsel, the Civil Division will
determine whether the employee's actions
reasonably appear to have been performed v/ithin
the scope of his employment. If a negative

- determination is made. Civil Division will inform
the employee that no representation can be
provided

.

(3) Where there appears to exist the possibility
of a federal criminal investigation or
indictment relating to the same subject matter
for which representation is sought, the Civil
Division v/ill contact a designated official in
the Criminal Division for a determination v/hether
the employee is either a target of a federal
criminal investigation or a defendant in a

federal criminal case. An employee is the
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target of an investigation if, in addition
to being circumstantially implicated by
having the appropriate responsibilities at
the appropriate time, there is some evidence
of his specific participation in a crime.
In appropriate instances, Civil Rights and
Tax Divisions should be contacted for a
similar determination.

(4) If the Criminal, Civil Rights or Tax Divisions
(hereinafter "prosecuting divisions") indicate
that the employee is not the target of a
criminal investigation concerning the act or
acts for which he seeks representation, then
representation can be provided. Similarly, if
the prosecuting division indicates that there is
an ongoing investigation or an indictment of
the employee, but on a matter other than that
for which representation has been requested,
then representation can be provided.

(5) If the prosecuting division indicates that the
employee is the target of a criminal investigation.
Civil Division will inform the employee that
no representation, by Justice Department attorneys
can be provided. If the prosecuting division
indicates that the employee is a target of an
investigation, but no decision to indict has
been made, a private attorney can be provided
to the employee at federal expense under the
procedures of §15.5.

(6) If conflicts exist betv;een the legal or factual
positions of various employees in the same case
which make it inappropriate for a single attorney
to represent then all, the employees must be
separated into as many groups as is necessary
to resolve the conflict problem and each group
must be provided with separate representation.
Som.e situations may require that private
representation be provided to .a-Ll conflicting
groups and Justice Department attorneys be
withdrawn so as not to prejudice particular
defendants. In such situations, the procedures
of §15.5 will apply.

(7) Once undertaken, representation under this
subsection v;ill continue, at the employee's '

option, untAl either all the proceedings,
including applicable appellate procedures, have
ended, or Vnu representing Department attorney is-

notified by a prosecuting division that a
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decision has been made to indict the employee
for the same act or acts v/hich resulted in
representation. In the latter case, the
representing Department attorney on the case will
withdraw but v;ill ensure to the maximum extent
possible that the employee is not prejudiced
by the necessary change in counsel.

(8) Justice Department attorneys who represent
employees under this section undertake a full
and traditional attorney-client relationship
with th~e employees/ and their responsibility
runs to these clients alone. 'All legal arguments
appropriate"' to the emploT'es' s" case should

. be raised even if they conflict with Department
of" Justice or other governmental positions.
If representation must be stopped because the
Justice Department has decided to indict the
employee, any incriminating information gained
by the attorney in the course of representing
the employee continues to be subject to the
attorney-client privilege. Appropriate steps

- ^ will be taken to ensure the awareness of relevant
authorities that the representation undertaken
itftliese cases is personal, and is not the
position of the Department of Justice.

(9) If the representation is requested in
connection with a civil suit which does not
include a claim for money damages against the
employee, personal representation will not be
provided. Instead, if requested, the Justice
Department will officially represent the employee
and subsections (7) and (8) above will not apply.

(b) Representation by Department of Justice attorneys is
not available to a federal employee whenever:

(1) the representation requested is in connection
with a federal criminal proceeding in which the
employee is a defendant;

(2) the employee is a targ'et of a federal criminal
investigation on the same subject matter at the
time representation is requested; or

(3) the act or acts with regard to which the employee
desires representation do not reasonably
appear to have been performed within the scope
of his employment with the federal government.
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§15.5 Representation of Federal Employees by Private
Counsel at Federal Expense

\

I

(a) Representation by private counsel at federal
expense is only available to a federal employee

;!

in the instances described in §15. 4(a) (5) and (a)(6).

(b) In such circumstances, the following procedures
i

will apply: 1

(1) The Department of Justice will select any :

private counsel hired under this regulation.
Where national security interests may be
involved, the Department of Justice will consult
with the employing agency as to appropriate
and responsible counsel. Aside from such
concerns, due consideration can properly be
given to requests of the employee that particular
counsel be retained. ,

(2) Whenever private counsel is selected under this
regulation, the Department of Justice will enter
into a written contract with such counsel, '

which specifies that the counsel's sole client
is the represented employee, and not the Depart-
ment of Justice. The contract must comply,
with all applicable federal procurement

\

regulations and make reference to (3) below.

f

(3) Federal payments to private counsel for an'
employee must cease if the Department of Justice
decides to seek an indictment of that employee
on a federal criminal charge relating to the
act or acts concerning which representation was
undertaken.
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Exhibit 7: Memorandum of Edward H. Levi of January 19, 1977

\ .

yo : See Distribution date: JAN' l 3 7-,-^

rnoM : Edward H. Levi / -^--^^^^ y l "f
Attorney General • , ,^-,.,

s'JBjiiCT: Representation of Government Employees
AsEistant Attorney C-ansral

Civil Division

Recent inquiries about Department policy in regard
to representation of government employees have shown the
desirability of setting forth that policy in written and
public form. The attached "guidalinec" are meant to
serve that purpose. The Department's policy in this
field is designed to protect the interests of the
Government by assuring adequate representation with
respect to legal issues in which the United States has
a concern and by freeing its employees from the fear
that proper and vigorous performance of their duties
may result in substantial personal legal expenses. Since
it is designed for the protection of the Government's
own interests, the policy is of course subject to change
at any time, and does not bind the Government or the

.' Department in any v;ay.

It has been and continues to be the policy of the
Department of Justice to decline to provide Departmental
counsel, or outside counsel hired at Department expense,
to a present or former government employee v/ith respect
to a pending criminal investigation v;hen the employee
is a subject of that investigation.

It is recognized, despite a dearth of actual experience
in such matters to date, that there may be instances in
which, at the conclusion of criminal proceedings, it
would be appropriate for the Department to consider
reimburselTient of an employee*ToT payments made to counsel
in connection v;ith those proceedings. Foar example, in
the 'case of a grand' jury investigation, siich consideration might
occur at such time as the grand jury investigation v/as

concluded, if the investigation resulted in a failure .

^o indict the eraployea. In the case of an indictment "

uollo>"h!d by a criminal trial, such "oi")yic!eratlon -i-icih!-.

take place if and v/hen the employee "is 'acquitted. Sinco a
Z. decision to reimburse in such circurf^stances vill be \.

3xti"i::i:.ely rare;, and since the clct'-rn'ina "jion luust depend
to an extraordinary degree upon evaluation of the

%
Buy VS. Siivinj^^s Bsmh Hf^tJ.-.-r.'/ on tl; Payroll Savings Flan
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particular circuiUStancGS , this area has net been
considered appropriate for treatment in tliese guidelines

Attachir.ent

Distribution:

Assistant Attorneys General
Office Heads and Bureau Directors
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[Attachment to Levi memo of January 19, 1977 (exhibit 7)

Attorney General's Order 683-77.] ^

TITLE 28 -~ JUDICIi"\L ADMINISTR/vTION

CWvPTER I -- DEP/vRTMilMT OF JUSTICE

PART 15 — DEFENSE OF CERTAIN SUITS AGAINST
FEDERAL E-IPLOYEES

Order No. 683-77

AGENCY: Department of Justice

ACTION: Final rule

EFFECTI\^ DATE: Tne date of this publication.

SUMMARY AND BAQCGROUITD:

1 See exhibit 1 at p. 29.
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J

'i.-he attached Ordor describes the limits within
v;hich the Department may provide for representation of
Federal employees with respect to employment-related matters
in which they are involved in their individual capacity.
Keprcventation in these matters is limited to state
criminal proceedings, and civil and Congressional
proceedings.

It may be helpful to set forth briefly the manner
in v;hich the representation authority set forth in the
Order is currently being applied. Bearing in mind that
eJitraordinary situations may justify going to the outer
limits of the guidelines, the present policy of the
Department is as follows:

1. The Department will represent an employee
who is sued or subpoenaed in his individual
capacity, if the acts v;hich constitute the
subject of the proceeding reasonably appear
to have been performed within the scope of his
employment and if he is not the target of a
Federal criminal investigation V7ith respect to
such actions.

2. Where, although the employee reasonably
appears to have acted within the scope of
his employment, a pending investigation has
disclosed some evidence of his specific
^participation in a crime, the Department will
^pay for representation by a private attorney.

3. The Department v/ill- likev/ise pay for
-^ • "representation by a private attorney v;hen
-^ several eipployees, otherv/ise entitled to

representation by the Department, have
sufficiently conflicting intercuts ,v;hich

' in tlie Department's view'' preclude .

reprcsen!:^.ti on of each of'-thr'm by '-.he

Dena.rtme.it.



94

- 3

4. The Department will not represent, or
j pay for the representation of, any employee

against v;hom an indictment or aij information
has been filed by the United States or whom
a pending investigation has determined to
be guilty of a criminal offense v;ith respect
to the acts that are the subject of the
representation.

5. The Department v/ill not provide or pay
for representation where the positions
taken v;ould oppose positions maintained by
the United States itself.
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I By virtue of the authorit}' invested, in me by 28

U.S.C. 509, Part 15 of Chapter I of Title 28 of the Code

of Federal Regulations is hereby amended by addition of

the follo\7ing sections:
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f;l5.4 Representation of Fecieral Employees by
Department of Justice /Attorneys or by
Priveite Counsel Furnished by the Depart-
ment in State Criminal Proceedings and
in Civil Proceedings and Congressional
Proceedings in v;hich Federal Employees are
Sued or Subpoenaed in Their Individual

» Capacities.

(a) Under the procedures set forth below, a
federal employee (herein defined to include
former employees) may be represented by
Justice Department attorneys in state
criminal proceedings and in civil and
Congressional proceedings in which he is
sued or subpoenaed in his individual
capacities, not covered by §15.1 above.

(1) When an employee believes he is entitled
to representation by the Department of
Justice in a proceeding, he must submit a
request for that representation, together
with all process and pleadings served
upon him, to his immediate supervisor
or whomever is designated by the head
of his department or agency, forthwith.
The employee' s employing federal agency
shall submit to the Civil Division in a
timely manner a statement, v/ith all
supporting data, as to whether the employee
was acting v;ithin the scope of his employment,
together with its recommendation as to
V7hether representation should be
provided. The coiranunication betv/een
the employee and any individual acting as
an attorney at his employing agency, with
regard to the request for representation,
shall be treated as subject to the
attorney*^client privilege. In emergency
situations the Civil . Division may initiate

. ^ conditional representation after communication
'by telephone with the employing agency.
In such cases, appropriate vnritten data
must be subseq^iently provided.

{2) Upo.:"i r-:c;':ip!: ol *-Lb^ :\--^n'-y' :: notif ic^: >ion
of rcqiiest for coun:;<v]. ,. tlvs Civil Dj vi.slo!<.

v;ill determine V/heMier the o-iiployee ' s .-;Ction.-;

reasonably appear to have boon porforiPtd
v;ithin the scope of his employmont, and
V7hether providing represonlation
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is in the interest of tlie United States.
If a negative dc- termination is iriade, Civ'il
Division v/i.ll inform the agency and/or the
employee that no representation v/il.l be
provided.

(3) V7here there appears to exist the possibility
of a federal criminal investigation or
indictment relating to the same subject matter
for which representation is sought, the Civil
Division v;ill contact a designated official
in the Criminal Division for a determination
whether the employee is either a target
of a federal criminal investigation or a

defendant in a federal criminal case. An
employee is the target of an investigation if,
in addition to being circumstantially implicated
by having the appropriate responsibilities
at the appropriate time, there is some
evidence of his specific participation in
a crime. In appropriate instances, Civil
Rights and Tax Divisions and any other
prosecutive authority within the Department
should be contacted for a similar determination.

(4) If the Criminal, Civil Rights or Tax Division
or other prosecutive authority v/ithin the
Department (hereinafter "prosecuting division")
indicates that the employee is not the target
of a criminal investigation concerning the act
or acts for which he seeks representation,
then representation may be provided. Similarly,
if the prosecuting division indicates that

- there is an ongoing investigation, but into a

matter other than that for which representation
has been requested, then representation may
be provided.

(5) If the prosecuting division indicates that the
employee is the target of a criminal investica-
tion concernincj the act or acts for v/hich he
seeks representation. Civil Division v;ill
inform the employee that no representation by
Justice Department attoraeys v;ill be provided.
If the prosecuting division indicates; th:-.t the
c^Tiployee is a t:'r<r6t or. ar; i^\-'j^V.l.-:\xl.\c:

concerning the act or acts iior v.-liicli lie .vo/.o
reprer.entatior: , but no dcci.'iion to's;M';: r n
indictiivant or issue i-.n infornut tio:i has V.clm r;;'?dr.

a private attorney may be provided to the

V
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emp3.oyoe at federal expense under the
procedures of gl5.5.

(6) If conflicts exist betv;een the legal or
factual positions of -various employees in
the same case v/hich make it inappropriate
for a single attorney, to represent them all,
the employees may be separated into as many
groups as is necessary to resolve the con-
flict problem and each group m.ay be pro-
vided v;ith separate representation. Some
situations may make it advisable that private
representation be provided to all conflict-
ing groups and that Justice Department at-
torneys be v/ithheld so as not to prejudice
particular defendants. In such situations.,
the procedures of §15.5 will apply.

(7) Once undertaken, representation under this
subsection will continue until either all
appropriate proceedings, including applicable
appellate procedures, have ended, or until
any" of the foregoing bases for declining or
withdrawing from representation is found to
exist, including without limitation the basis
that representation is not in the interest of
the United States. In any of the latter
events, the representing Department attorney
on the case will seek to v/ithdrav; but will-
ensure to the maximum extent possible that
the employee is not prejudiced thereby.

(8) Justice Department attorneys who represent
employees under this section" undertake a full
and traditional attorney-client relationship
with the employees with respect to the at-
torney-client privilege. If representation
is discontinued for any reason, any incrim-
inating information gained by the attorney

,,,^ in the course of representing the employee
continues to be subject to the attorney-
client privilege. All legal argun:ents ap-
propriate to t/^ic employe:2' S'- case v;ill be
made unless thoy conflict v/ith governmental
po s i t ions. UI 1 1- 1*e cideq u ... i-.e rep ": o s c. n ta t:'.on
-requires the making of a legal arguip.ent v;hich
conflicts v;ith a governmental position, the
Departmonl; attorney shall so -advise the
employee.
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(b) Representation by Department of Justice attorneys
is not available to a federiil employee v;henever:

(1) the representation requested is in connection
v;ith a federal criminail proceeding in v;hich
the employee is a defendant;

(2) the employee is a target of a federal criminal
investigation on the same subject matter;

(3) the act or Acts \7ith regard, to v/hich the
employee desires representation do not
reasonably appear to have been performed
v^ithin the scops of his employment with the
federal government; or

(4) it is otherwise determined by the Department
that it is not in the interest of the
United States to represent the employee.

21-221 O - 78 - 8
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Date:

gl5.5 Representation of Federal Employec£;
'^ by Private Counsel at Federal Expense

(a) Representation by private counsel at federal
expense may be provided to, a federal employee
only in the instances described in §15.4 (a) (5)
and (a) (6)

.

(b) Where private counsel is provided, the follow-
ing procedures will apply:

(1) The Department of Justice must approve
.

in advance any private counsel to be
retained under this regulation. Where
national security interests may be in-
volved, the Department of Justice v;ill
consult with the employing agency.

(2) Federal payments to private counsel for
an- employee v/ill cease if the Department
of -Justice (i) decides to seek an indict-
ment of or to issue an information against
that employee on a federal criminal charge
relating to the act or acts concerning
which representation was undertaken;

" (ii) determines that the employee's
actions do not reasonably appear to
have been performed within the scope of
his employment; (iii) resolves the con-
flict described in |15.4(a) (6) and tenders
representation by Department of Justice
attorneys; (iv) determines that representa-
tion is not in the interest of the United
States; (v) terminates the retainer v/ith the
concurrence of the employee-client/ for any
reason. " •

(c) In- any case in which the em.ployee is not repre-
sented by a Department of Justice attorney, the
Department of Justice may seek leave to intervene
or appear as amicus curiae orl behalf of the
United States to assure adeqirate cor!side;:aLion
of issuoLi or c,overn:;-a::Lal coiscern, ..

Edward H. Levi

/l.^ /<^, V^;> AUtornoy Gcacrol
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Exhibit 8: Sample Department Letter Retaining Private Legal

Counsel.^

APPENDIX C
:>>•' (DATE]

(INSIDE ADDRESS

r

Dear Mr.

.This will confirm your retention by the Department of Justice to

represent in one or more of the following cases:

John Doe, et al . v. John NcCone, et al .. USDC N.D. Calif., Civil Action
Ko. C-75-1211-CBR; Rodney Driver, et al . v. Richard Helms, et al ., - .-

'

USDC D. R.I., Civil Action No. 75-0224; and Grove Press, Inc.. et al .. .

•- '•-

v7-"ciAret^ al ., USDC S.D. N.Y., Civil Action No. 75-3493. The fee

agreed upon was $ . per hour plus costs. I wish to emphasize that,

•although the Department of 'Justice has "assumed responsibility for your
remuneration in the course of such representation, your responsibility
is» of course, solely to your individual clients. Furthermore, should
the current conflicts of interest which led to our decision to retain outside
counsel be resolved in the future, there is the possibility that the De-
partment will reevaluate its position on representation and may wish,

at that time, to undertake the defense of your clients in this matter.
In addition, should any of your clients be indicted or otherwise determined
to be criminally culpable by the Criminal Division for any role he might
have played in the mail opening program, we may reevaluate the propriety
of our continuing to pay counsel for that person In these civil actions.
You and your clients should, finally, be aware that by entering into this
agreement, the Department of Justice in no way assumes any responsi-
bility on the part of the United States government for any liability that
may be assessed against the individual defendants in these cases.

Attached is a letter to us from , Esq., the Inde-
pendent counsel retained by the Department to undertake the groupings
of defendants. This letter provides you with the names of other attor-
neys retained by Justice and their clients. If you have any questions

1 Received by the subcommittee as part of tab A of Babcock letter of October 4, 1977
(exhibit 26).
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about the groupings, or if you or your clients become aware of a

potential conflict of interest at any time in. the future, please contact

jfy, ' who will continue to handle problems involving conflicts

of interests in these three cases. '

Sincerely,

REX E. LEE
Assistant Attorney General
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Exhibit 9: Sample Department Letter Setting Fees of Private

Legal Counsel.^

UNITED STATES DEPARTMENT OF JUSTICE

WASHINCTON. D.C. 20530

Addrcu B«ply to ikc

I>i«UK>n Indicalol

• nd Kcfrr In Iniliill ("J Vuinli

Dear

This is to confirm your retention by the Department
of Justice to represent Mr. John Doe in Berlin Democratic
Club, et al. v. Rumsfeld, et al. , Civil Action No. 310-74
(D.D.C.). Mr. Doe has been advised by the Department that
because of potential conflicts of interests between himself
and other individually sued defendants in the suit [or,
because of a pending federal criminal investigation focusing
on his activities with respect to the subject matter of the
lawsuit] , the Department of Justice cannot provide direct
Departmental representation, but v/ill instead retain private
counsel on his behalf. In this regard, Mr. Doe has requested
that you be retained to represent his interests in the
aforementioned litigation.

Although the Department of Justice has assum.ed respon-
sibility for your remuneration in the course of representing
Mr. Doe in this litigation to the extent enumerated in
provisions (l)-(5) below, your responsibility is, of course,
solely to your client, Mr. Doe. Should the conflict of
interest problem which led to our decision to retain you be
resolved in the future, the Department reserves the right to
reevaluate its position on representation and to terminate
this agreement if it determines to undertake the repre-
sentation of your client directly. This agreement may also
be terminated for any of the reasons set forth in 28 C.F.R.
§50. 15 (b) (2) , which provisions are incorporated herein by
reference. A copy of the foregoing regulation is attached.

As you may knov;, the problem of providing for private
counsel for government employees sued in their individual

Received by the subcommittee as tab C of Babcock letter of October 4, 1977 (exhibit 26).
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capacities has been one of the most serious faced by the
Justice Department in recent years. While we believe that
it is necessary for government employees to work without
the fear that they may ultimately bear the costs litigation
and attorneys fees on their own, we have not been able to
secure adequate funding from the Congress for these purposes.
Thus, in a sense, we are asking you to undertake the repre-
sentation of Mr. Doe in the spirit of the public interest,
and to meet financial conditions in this representation that
we must candidly admit are not ideal.

If you agree to furnish the representation, it will be
necessary to have your retention by the Department subject
to the following agreement and understandings between the
Department, and yourself and Mr. Doe:

»

(1) The Department of Justice agrees to pay
you or other members of your firm for
those legal services reasonably necessitated
by the defense of Mr. Doe's interests in Berlin
Democratic Club v. Rumsfeld , supra . In this
regard, the Department will not honor bills
for services not directly related to the defense
of issues presented for litigation. Examples
of services for which the Department will not
pay include, but are not limited to, adminis-
trative claims against the United States on
behalf of your client for any money judgment
that may be entered against him in this suit, or
lobbying efforts on your part to secure the
^passage of -a private legislation to
reimburse Mr. Doe for adverse monetary awards
suffered in this action. You are, of course, free
to undertake the foregoing actions, but any
charges for such services must be negotiated
between yourself and Mr. Doe and may not be passed
on to the Department. In order to avoid any
confusion over whether a particular service may be
billed to the Department under this retention
agreement, it is suggested you consult with
Deputy Assistant Attorney General of the
Civil Division before undertaking the
service

;
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(2) The Department of Justice agrees to pay you
for an amount of time not exceeding 120 billable
hours per month for services performed in the
defense of Mr. Doe in Berlin Democratic Club
V. Rumsfeld , supra . You may utilize the services
of any number of attorneys, para-legals, or legal
assistants in your firm in order to defend Mr.
Doe so long as the aggregate number of billable
hours in any given month does not exceed 12 hours.
Mr. Doe is free, however, to retain you, or
members of your firm, to perform work in excess of
120 hours per month so long as the excess charge
is not billed to the Department of Justice. In

^ this regard, the Department will consider paying
for services in excess of 120 hours per month if
the press of litigation ( e.g. , trial preparation)
clearly necessitates the expenditure of more
attorney time. Requests for additional compensation
should be made to the Department in advance of
such expenditures;

(3) As counsel for Mr. Doe in Berlin Democratic
Club v. Rumsfeld , supra , the Department agrees to
pay you up to $60 per lawyer hour, plus expenses
( e. g. , postage, telephone tolls, secretarial over-
time, photocopying, travel, transcripts, printing,
etc.). Your charge for any services should
not, of course, exceed your ordinary and

\ customary charge for such service. This fee
is based on the consideration that you
have been practicing law in excess of five
years. In the event you utilize the services
of a lawyer in your firm who has been
practicing law for less than five years, or the
services of a para-legal 6r legal assistant,
the Department agrees to pay the following
fees

:

(a) Lawyer with 3-5 years of
practicing experience:
$45 per lawyer hour

(b) Lawyer with 0-3 years of
practicing experience:
$35 per lawyer hour
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(c) Para- legal or law clerk:
$15 per hour

(4) Bills for your services performed on
behalf of 'Mr. Doe in this law suit
should be submitted to me on a monthly
basis stating the date of each service
performed, the name of the attorney or
legal assistant performing the service,
a brief description of the service,
and the time in tenths of arf' hour
required to perform the service. With
regard to describing the nature of the
service performed, the actual itemi-

i zation should reflect, whenever possible,
the specific type of litigation activity
involved, e. g. "legal research on motion
for summary judgment" as opposed to
simply "legal research."

(5) On a periodic basis you may be requested
to submit copies of your time sheets to the
Government Accounting Office (GAO) for purposes
,of auditing the accuracy of your corresponding
monthly bills, copies of which will be forwarded
directly to GAO by the Department of Justice.

Your and Mr. Doe should be aware that by entering into
this agreement, the Department of Justice in no way assumes
any responsibility on -the part of the United States Govern-
ment for any liability that may be assessed against Mr. Doe
in this case.

Should you have any questions concerning the terms of
this agreement, please contact Mr. Irving Jaffe at (202)
739-3306. Otherwise, if you find the agreement's provisions
acceptable, please advise me at your earliest convenience.
Your retention will become effective upon receipt of such
acceptance.

Very truly yours.

• BARBARA ALLEN BABCOCK
Assistant Attorney General
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Exhibit 10: Report of David J. Anderson of March 21, 1977.^

/ March 21, 1977

David J. Anderson, Chief
General Litigation Section
Civil Division
Report To The Assistant Attorney General
On Representation Of Government Employees
In Civil Litigation.

Ms. Barbara Allen Babcock
Assistant Attorney General
Civil Division

UNITED STATES GOVERNMENT

memorandum
DJAnderson : mae

Attached is the Report on representational matters
prepared by the General Litigation Section committee chaired
by Dennis Linder.

We view this Report essentially as an internal talking
paper, designed to stimulate discussion within the Civil
Division of the various options and recommendations set forth.
Obviously, some of the matters covered are more pressing than
others. Nevertheless, we think that any alternatives that
you might want to seriously consider should be the subject of
further discussion and debate before any final action is
undertaken.

As an initial step, I would recommend that this paper be
circulated to the Civil Division Sections which, along with
General Litigation, represent federal employees individually.
These would include Torts, Appellate, Economic Litigation,
and Information and Privacy. In the interim, we recommend
that the status quo be" preserved both as to retained counsel
and those cases in which the Department of Justice is
representing federal employees.

Mr. Irving Jaffe
Mr.* Irwin Goldbloom
Mr. Roger Edgar
Mr. Jeffrey Axelrad

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan OPTlONAUrORM NO. \'

(REV. 7-7»>

OSA FPMR (41 CFR) lOt-1

SOIO-IU

1 Received by the subcommittee as part of tab A of Babcock letter of October 4, 1977

(exhibit 26).
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[Attachment to Anderson memo of March 21, 1977 (exhibit 10).]

UNITED STATES DEPARTMENT OF JUSTICE

WASHINGTON, D.C. 20530

OiTiMW bdJeated

R«rar to laitiab aad Na

REPORT TO THE ASSISTANT ATTORNEY GENERAL
ON REPRESENTATION OF GOVERNMENT
EMPLOYEES IN CIVIL LITIGATION

Prepared By;

REPRESENTATION COMMITTEE
OF THE

GENERAL LITIGATION SECTION
CIVIL DIVISION

March 21, 1977

J-
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REPORT TO THE ASSISTANT ATTORNEY GENERAL
ON REPRESENTATION OF GOVERNMENT
EMPLOYEES IN CIVIL LITIGATION

This report is addressed to the problems presently
facing the Department of Justice in connection with requests
by current and former federal employees for Justice Depart-
ment representation in civil proceedings at the state and
federal levels. The areas examined by the memorandum include:

(1) The effect that pending federal criminal investigations
and inter-defendant conflicts will have on extending
any form of government-financed representation to
civil defendants who are subjects of the criminal
investigations;

(2) The types of representation approaches that may be
taken to avoid conflict of interest problems
resulting from both criminal investigations
concerning the subject matter of the civil
litigation, and conflicts between multiple
defendants requesting representation;

(3) Possible methods of reducing the cost of providing
private counsel to government employees;

(4) Procedures for selecting private counsel when a
prospective client expresses no preference;

(5) Action to be taken in the event Congress disallows
pending requests for private counsel funding.

Recommendations resulting from an examination of the
foregoing areas include:

(1> Solicitation of advisory opinions from the ABA on
the ethical difficulties, if any, in continuing to pursue
several forms of direct Departmental representation
that do not involve retaining private counsel;

(2) Implementation of one or more limitations upon
retained counsel to control and, hopefully, reduce
the amount of private counsel bills;

(3) The introduction of legislation amending the
Federal Tort Claims Act to permit substitution of
the United States as a party-defendant;
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(4) Alterations in the procedures for selecting pri-
vate counsel/ including advertising and the
establishment of criteria and a selection
committee;

(5) A re-drafting of the Attorney General's January
31, 1977 representation guidelines to specifically
include additional standards;

(6) Use of initial client interviews where the
potential for conflicts of interest arise.

This study was prepared by the Representation Committee
of the General Litigation Section, Civil Division, comprising
Dennis G. Linder, Assistant Chief and committee chairman,
John T. Boese, Robert J. Franzinger, and R. John Seibert, in
consultation with David J. Anderson, Chief, General Litigation
Section, Barbara B. O'Malley, Assistant Chief, Jeffrey
Axelrad, Chief, Information and Privacy Section, and J.
Roger. Edgar, Chief, Frauds Section.

INTRODUCTION

1. The Representation Function Of The
Department Of Justice.

From the Department's earliest days, it has been con-
sistently recognized that for both equitable and prudential
reasons, the Department has an obligation to represent
federal employees sued for conduct performed in the lawful
exercise of their duties. Over a century ago. Attorney
General Jeremiah Black declared:

When an officer of the United States is sued
for doing what he was required to do by law, or by
the special orders of the Government, he ought to be
defended by the Government. This is required by the
plain principles of justice as well as by sound policy.
No man of common prudence would enter the public service
if he knew that the performance of his duty would
render him liable to be plagued to death with lawsuits,
which he must carry on at his own expense. For this
reason, it has been the uniform practice of the
Federal Government, ever since its foundation, to take
upon itself the defence of its officers who are sued or
prosecuted for executing its laws. [9 OAG 51 (1857)].



113

- 3 -

The statutory basis for the Department's authority to
represent the interests of the Government's employees, and
thus those of the Government itself, derives from the Judiciary
Act of 1789 which established the Office of Attorney General
and provided for the creation of United States Attorneys who
would be em.powered to litigate "civil actions in which the
United States shall be concerned," 1 Stat. 92, Ch. 20 §35 (1789)
Today, this same authority may be found in Section 516 of Title
28, United States Code, which provides that the conduct of
litigation in which the United States "is interested", is
"reserved to officers of the Department of Justice, under the
direction of the Attorney General."

Recognition of the Department's moral and statutory
obligation to represent federal employees in litigation
challenging the propriety of their authorized conduct has
been noted by other departments and branches of the Government.
Early in this century, the Assistant Comptroller to the
Secretary of War stated:

That the Government should sustain its officers and
employees in the discharge of their duties and defend
them when attacked in the courts for alleged injuries
growing out of the performance of those duties has
been repeatedly affirmed. (Citations omitted.) 15
Comp. Dec. 621 (1909)

.

More recently in Barr v. Matteo , 360' U.S. 564, 591 (1959),
Mr. Justice Brennan, arguing m dissent for a narrowing of the
immunity defense available to government employees sued for
money daimages, pointed out that "[p]ursuant to an Act of
Congress, the inconvenience to the government officials made
defendants in these suits has been alleviated through the
participation of the Department of Justice." Indeed, the
same rationale for providing Departmental representation to
Government employees, i.e. , sustaining employee morale and
promoting the unhconpered and vigorous exercise of job
responsibilities, has been used by the courts to support its
rule of official immunity, versions of which serve to protect
from civil liability members of the Legislative, Judicial,
and Executive Branches. As articulated by Judge Learned
Hand,

... it is impossible to know whether
the claim is well founded until the case
has been tried, and that to submit all
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officials, the innocent as well as the
., guilty, to the burden of a trial and to

the inevitable danger of its outcome, would
dcunpen the ardor of all but the most resolute,
or the most irresponsible, in the unflinching
discharge of their duties. V

2. Source of Present Problems: Changes
In The Immunity Defense.

Until recently, there was rarely, if ever, any need for
Department of Justice attorneys representing individuals in
deimage actions to involve themselves to any great extent in
the facts of a particular case. The defense of absolute
immunity, based upon a showing that the defendant official
was acting within the outer perimeter of his duties, could
be asserted without such involvement. The law of absolute
immunity, however, which had earlier offered a general
insulation to government personnel from individual adverse
monetary judgments, has recently been moving toward a less
protective stance, thereby undercutting the availability of
such protection. As a corollary to the erosion of the defense,
Department attorneys are now being required, with increasing
frequency, to involve themselves more deeply with the factual
aspects of a case, which may occasionally involve allegations
of criminal activity. As a result,. Department attorneys
have been assuming a representational role more akin to that
traditionally played by private counsel' in the sense that it
is the interests of the individually-sued government employees
which have become a major focus of the litigation for the
Department attorney. The defense of such actions by Depart-
ment attorneys, particularly those which may involve possible
criminal activity, are very likely to collide with the
broader mandates of the Department in the areas of law
enforcement, criminal prosecution, and the general vindication
of government lawmaking, its implementation, and application.

3. The Current Status Of Representational Problems.

The Department of Justice has traditionally represented
federal officials and employees in a wide range of litigation,
examples of which include (1) suits against members of the

5? Gregoire v. Biddle , 177 F.2d 579, 581 (2nd Cir. 1949),
cert , denied , 339 U.S. 949 (cited with approval in Barr,
supra at 571-572)

.
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Legislative Branch (McSurely v. McClellan, 521 F.2d 1024
(C.A.D.C. 1975)); (2) suits against federal judges (Garfield
V. Palmier

i

, 297 F.2d 526 (C.A. 2 1962)); (3) issuance of a
press release (Barr v. Matteo , supra ) ; (4) institution of
administrative proceedings (Economou v. U.S. Dept. of Agriculture ,

535 F.2d 688 (C.A. 2 1976), cert, granted, U.S. L.W.
; (5) medical treatment by a military doctor (Henderson

V. Bluemink , 511 F.2d 399 (C.A.D.C. 1974); (6) sending
notices of tax levies (David v. Cohen , 407 F.2d 1268 (CADC
1969) ) ; (7) the sending of a letter expressing views as to a
company's capabilities (Expeditions Unlimited v. Smithsonian
Institution, et al. , F.2d (CADC June 28, 1976)
pending on rehearing en banc ; an3 TS) activities of federal
law enforcement and intelligence collection agencies brought
against government employees (See Appendix A for examples)

.

A. Existing Conflicts.

As a result of the unprecedented disclosures in recent
years of apparent misconduct by government officials, and
the aforementioned decrease in the availability of absolute
immunity, there has been a burgeoning growth of personal
dcimage actions against current and former federal employees.
As might be expected, this litigation has brought the Depart- -

ment a steadily increasing number of requests from the sued
employees for direct Departmental representation in both
their official and individual capacities. V At present,
approximately nine cases handled by the General Litigation
Section raise serious representational problems due to two
recurrent situations: (1) material conflicts or inconsistencies
in the recollections of pertinent facts airaong individually
sued government defendants (hereinafter referred to as
inter-defendant conflicts"), and (2) allegations of conduct
on the part of the individual government defendants which
are also the subject of pending federal criminal investigations
being undertaken by the Civil Rights and the Criminal Divisions. **/

^[7 The Department has always represented all government
employees sued in their official capacities as mandated by
its statutory responsibility under 28 U.S.C. S 516.

**/ The pertinent criminal investigations include the CIA
mail opening investigation conducted by the Criminal Division
and now concluded with a decision by the Attorney General
not to prosecute; the FBI break-in investigation conducted
by the Civil Rights Division and still in progress; and the
examination of NSA electronic interception of international
communications conducted by the Criminal Division, also still
pending

.

21-221 O - 78 - 9
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B. Approaches Used To Resolve Conflicts.

It is the consensus of the Committee, and indeed the
predicate upon which all prior private representational
arrangements have been approved, that where the Department
would represent federal employees but for ethical considerations
unrelated tc the culpability of the employee, the interests
of the United States in the morale and performance of its
employees and their reliance on the availability of government
representation, based both on statute and longstanding
tradition, creates an obligation and a responsibility on the
Department to serve those interests by providing an alternate
form of representation. In an effort to serve, as completely
as possible, all of the competing interests of United States
brought to the fore by employee requests for legal assistance
on the one hand, and the need to enforce its laws on the
other, three representational schemes have been followed to
date.

The first and preferred approach involves the
retention of private counsel on a "no strings attached"
basis in order to obviate the ethical problems presented
by either inter-defendant conflicts, or pending criminal
investigations involving subject matter related to the civil
litigation. Between late 1975 and raid 1976, the Department
retained approximately 30 attorneys, and has to date expended-
in excess of $800,000 for their services. V It has been
suggested that retaining private counsel at public expense
is an inappropriate means of resolving existing conflicts
for the reason that paying others to do what the Department
has decided it is unable to do directly, is improper. The
Committee strongly disagrees with this reservation not only
because it would lead in many cases to the complete termination
of any form of representation, but more importantly, for the
reason that private counsel are retained in the first instance
to protect an interest of the United States, employee
morale, which could not otherwise be preserved.

^7 While 30 attorneys were retained in name,- no limitations
were placed on the number of co-counsel in their firms that
could assist in the representation. As a result, the number
of actual attorneys billing the Department, through the 30
retained counsel, far exceeds the number 30. Thus, it
would be more accurate to view the retention commitments of
the Department as involving 30 law firms plus several additional
firms serving as local counsel to the retained firms in those
instances where the retained firms do not have offices in the
district of the litigation.
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The second approach, utilized to avoid conflicting
interests between the government and its employees, or
between defendant employees themselves, is to tender repre-
sentation by Department of Justice attorneys to individual
defendants on the understanding that the representation
would be limited to advancing only threshold (e.g. , juris-
dictional) defenses not requiring the development of facts.
See , e.g. , the Civil Division's litigation in Halkin v.
Helms tdescribed in Appendix A)

.

The third approach, which is actually an extension of
the second, entails direct departmental representation for
the purpose of advancing not only threshold defenses, but
also fact-oriented defenses not requiring the assertion of
legality (e.g. , offering to argue good faith qualified
immunity, while simultaneously refusing to argue the legality
of the underlying conduct)

.

II.

PROBLEMS AND CONSIDERATIONS . .

IN PROVIDING REPRESENTATION

Whether representation is provided directly by Depart-
ment attorneys or through retained counsel, a variety of
representational problems have manifested themselves over
the past year as a result of (1) pending or recently
terminated criminal investigations, (2) the ABA Code of
Professional Responsibility, and (3) budgetary constraints.
The need to resolve these problems has recently been heightened
by the following developments:

(1) The Attorney General's January 14, 1977 report
. on mail opening, which declined prosecution ;>^

(2) The Attorney General's recently pcfiilished guidelines
on representation (42 Fed. Reg. 5695-96, January 31,
1977) ; (Appendix B)

;

(3) The advancing posture of certain litigation which
now requires both the United States, where a defen-
dant, and retained private counsel to take a position
on the legality of conduct formerly under criminal
investigation

;

1 See exhibit 61 at p. 951.
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(4) The unexpectedly high cost of providing private
representation

.

An analysis of each problem area follows:

i. Problems Caused By the Department's
Role As Prosecutor.

Aside from the obvious conflicts and ethical problems
inherent in one division of the Department attempting to
pursue a zealous civil defense and uphold the confidentiality
of its attorney-client communications concerning conduct
which is the subject of another division's criminal inquiry
(an area which will be addressed in the next section) , an
equally difficult problem engendered by pending and com-
pleted criminal investigations involves the determination of
whether the interests of the United States are best served
by providing representation to a government employee in
light pf his conduct as revealed by the criminal investi-
gation. The problem arises from the fact that the sine qua
non of the Department's decision to provide representation
is its determination that a particular defendant's challenged
activities "reasonably appear to have been performed within
the scope of his employment, and . , . providing repre-
sentation is in the interest of the United States," 28
C.F.R. §50. 15 (a) (2) , (hereinafter referred to as "scope of
authority standard") . This standard, however, is at best a
protean one depending to a large extent on the factual
dimensions of each case. In the mail opening litigation,
for example, there is little doubt that the individuals for
whom the Department is providing private representation were
acting pursuant to a i^overnment program run by an agency
which had, at least in its employees' eyes, the apparent
authority to conduct the intelligence collection operation
at issue. Accordingly, the scope of authority standard does
not appear in these cases to justify withdrawing or refusing
to tender representation to any defendant, notwithstanding
this Division's decision to refrain from taking a position
on the legality of the 20 year mail opening program on
behalf of the United States in suits brought under the
Federal Tort Claims Act.

A more difficult situation is presented by those suits
involving FBI break-ins, in view of the. "street crime"
nature of the conduct, and the apparent lack, in some cases,
of high level FBI authorization. Close consultation with
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the Civil Rights Division on the many factual aspects of
this conduct is recommended before a final decision by the
Civil Division can be reached on whether to terminate the
private counsel currently being provided to four FBI Agents
on account of such activities in Socialist Workers Party v.

The Attorney General . (See Appendix A for description.)
In this regard, it is believed that a strong good faith belief
by an individual in the lawfulness of the activity —
determined only by hindsight not to be within the scope of
his authority — should at least be a consideration in
determining whether to tender representation.

Yet another aspect to whether the scope of authority
standard is met concerns those situations in which the
Department declines to prosecute a civil defendant, who has
requested private counsel or for whom private counsel is
being provided, for reasons which do not go to the merits of
the defendant's guilt or innocence. The Attorney General's
representation guidelines fail to provide any assistance in
this area in that they speak only in terms of permitting the
retention of private counsel where "no decision to seek an
indictment or issue an information has been made." (28
C.F.R. § 50.15(a)(5)). The following examples of a "no
prosecution" decision not involving a finding of innocence,
are set forth in order to develop considerations which the
Civil Division should take into account when making a final
decision on whether to extend or continue any form of
government-financed representation.

In the first instance, if the criminal investigation
discloses evidence of criminal wrongdoing but the individual
is not prosecuted for reasons unrelated to the merits of
criminal culpability ( e.g. , he has been granted use immunity,
the statute of limitations has run, the desire to preclude a
court's validation of the conduct at issue, or for reasons
of strategy) , the interest of the United States in upholding
its laws militates against representation of the individual.
In short, strong consideration must be given to a determination
of the prosecuting division made on behalf of the Department '

that, on an objective basis, the activities of the particular
civil defendant do not reasonably appear to have been within
the outer perimeter of his official duties.

In addition to a prosecutor's decision against indictment
for reasons not going directly to an individual's culpability,
prosecution may also be declined for any of the following reasons
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(1) criminal standards of proof cannot be met, (2) principles
of elementary fairness militate against prosecution, and (3)
prosecutorial discretion ( e.g. , insufficient prosecutorial
resources) . In the first instance where criminal standards
of proof cannot be met, two situations are possible. In the
first, 'the prosecutor is convinced of guilt but cannot for
technical evidentiary reasons ( e.g. , unavailability of a
witness) sustain the burden of proof. In the second, the
prosecutor is unconvinced that the substantive evidence
uncovered by his investigation leaves no reasonable doubt as
to guilt. In the first situation, we believe representation
should not be tendered, and in the .second, it is our feeling
that resolution of the representation question should be
made by the Civil Division on an ad hoc basis after close
consultation with the prosecuting division.

With regard to a declination of prosecution based on
principles of elementary fairness, two instances are encom-
passed: (1) a specific belief by a defendant that his
conduct was ordered by the President or other authority (the
so-called "foot soldier defense") , and (2) a generally held
belief by a group of individuals over a sustained period of
time in the lawfulness of their conduct ( e.g. , the "in-
dictment of an era" concept as discussed at page 46 of the
Attorney General's January 14, 1977 report on mail opening.)
Each of these instances must be addressed on a case by case
basis, again after close consultation with the prosecuting
division.

Finally, under the rubric of prosecutorial discretion,
prosecution may be declined on such bases as the particular
conduct, albeit criminally culpable, does not warrant the
allocation of prosecutorial resources required for conviction;
or the concern that a dangerous precedent sanctioning the
particular conduct would be established if the criminal
defendants were to prevail at trial. In either of these two
situations, we believe representation should be denied.

2. Problems Presented By Ethical Considerations

a. Government Versus Defendant Conflicts

Turning to the limitations placed upon our ability to
provide direct representation by the ABA Code of Professional
Responsibility, several problems are immediately evident.
The first involves the tendering of limited defenses ( e.g. ,

arguing absolute or good faith qualified immunity, but not
the legality of the underlying conduct) . Despite longstanding
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Department of Justice policy of asserting restricted defenses
and the apparent sanctioning of this course of conduct by
the Attorney General's representation guidelines (28 C.F.R.
S 50.15(a)(8)), the ABA Code of Professional Responsibility
would seem to caution against such limited representation.
Canon 7 of the Code provides that a "lawyer should represent
a client zealously within the bounds of the law." The
import of this mandate would appear to cast some question on
the propriety of the Department's current practice of
arguing defenses only so long as they do not conflict with
the broader interests of the United States. V Whether or
not a prospective client may waive this Canon and permit the
Department to proffer only selected defenses is uncertain.
However, in view of the practice's longstanding use, and
because of the serious dislocation that would be caused to
our posture in ongoing litigation were it to cease immediately,
we recommend that the Department continue to pursue this
course of limited representation in ongoing litigation, at
least until the ethical problem is satisfactorily resolved,
such as by an advisory opinion from the ABA.

Assuming, however, that Canon 7 does not preclude
limited representation, Canon 9, nonetheless, would appear
to present still another obstacle to direct Department
representation, at least with respect to the mail opening
and break-in cases. Ccuion 9 provides that a "lawyer should
avoid even the appearance of professional impropriety." The
ethical problem arises when Department attorneys appear
directly on behalf of a former criminal target in order to
argue the defenses of absolute or good faith qualified
immunity, just after the Attorney General has concluded that
the conduct (mail opening) would be unlawful if done today.
To be sure, to a trained advocate or jurist, the immunity
defenses are not inconsistent with the Attorney General's
legal conclusion. But to laymen, who in effect set the
standard for Canon 9's application, the Department's assistance
on behalf of its foirmer criminal targets could easily have
the appearance of a criminal investigation "whitewash."
This perception, we believe, can be largely obviated by the
use of private counsel retained at government expense.

V Note, however. Ethical Consideration 7-11 which suggests
that the responsibilities of a government lawyer under Canon
7 may vary from those of a private practitioner. But see ,

Ethical Consideration 5-18 which permits a lawyer employed
by a corporation to represent one of its employees or stock-
holders individually "only if -the lawyer is convinced that
differing interests [as between the corporation and individual]
are not present."
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Perhaps a more subtle problem generated by Canon 7 is
that arising during the course of discovery when production
of the Government's privileged documents is resisted by the
Department notwithstanding the fact that they might assist
the individual defendant in establishing a good faith defense.
Normally, the Department attorney tends to consider only the
government's interest in protecting its privileged materials
whatever their exculpatory character may be from the view
point of the individual defendant. This problem is best
seen in Berlin Democratic Club v. Rumsfeld (described in
Appendix A) , where private counsel^ retained by the Depart-
ment because of inter-defendant conflicts, are urging
strenuously and persistently the public release of numerous
classified materials which may serve to supgbort their
clients' good faith defenses. It is difficult to imagine
Department attorneys exercising this same zealous ardor in
the face of their ever present responsibility to protect the
Government's privileged information wherever appropriate.

b. Defendant Versus Defendant Conflicts

The Berlin case, having six individually sued defendants
who possess conflicting accounts of pertinent events, also
exemplifies the ethical problems presented by multiple
defendants having differing interests. Canon 5 of the Code
requires that a "lawyer should exercise independent profes-
sional judgment on behalf of a client," and the ethical
considerations and disciplinary rules to the Canon prohibit
representation of multiple defendants where an actual
conflict in either factual or legal positions exists.
Additionally, Disciplinary Rule 5-105 (c) requires full dis-
closure to the clients of the "possible effect" of multiple
representation on the lawyer's ability to exercise his
independent professional judgment on behalf of each. Thus,
where requests for representation are received from two or
more defendants having differing legal or factual interests
of a substantive nature, direct representation by Department
attorneys may not be extended.

The problem of multiple representation is not alleviated,
however, by tendering direct representation to only those
defendants having compatible interests in view of the possible
prejudice that could attach to the remaining defendants whom
the Department decides not to represent. The Attorney
General's representation guidelines provide for the retention
of private attorneys for all defendants to eliminate such
prejudice, where it is "appropriate." 28 C.F.R. § 50.15(a)(6),
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We believe that because the potential for prejudice is such
a highly subjective consideration, resolution of the ethical
problem presented by multiple defendants should be approached
on a case by case basis, giving strong preference, however,
to retaining private counsel in order to avoid any prejudice.^/

c. Termination of Representation and Client Confidences

Two remaining ethical difficulties concern the termination
of representation commitments and the preservation of client
confidences. Termination of representation may occur when
the Department has offered direct representation for limited
purposes and those purposes have been fulfilled ( e.g. ,

motion to dismiss on statute of limitations ground denied)

,

or when one of the situations set forth in 28 C.F.R. §50. 15(b)
arises after representation has been tendered. Such termination
of either direct or retained counsel may conflict with the
broader ethical doctrine of repose and reliance which dis-
courages an attorney's withdrawal from a case except on the
basis of compelling circumstances. See, e.g. . Ethical
Consideration 2-32. The doctrine is intended to encourage
clients to repose reliance in the professional judgment of
their counsel throughout the entire course of litigation.
The criteria enumerated in the Attorney General ""s guidelines
for termination, 28 C.F.R. § 50.15(a)(7), do not appear in
all instances to be consistent with this doctrine. We
believe that the decision to terminate representation
should not be a lightly exercised one, and should generally
be withheld in the immediate future pending a more definitive
resolution of the problem, except in those situations where
a determination is finally made that an individual has acted
outside the scope of his authority thereby preempting any
statutory authority to continue representation.

^7 It has been suggested, where such conflicts exist, that
private representation should be provided only to those
defendants whose activities, in relation to the suit, are
most intimately related, to normal Government operations.
However, apart from the fact that such an approach is wholly
inconsistent with the Attorney General's representation
policy, particularly because it creates a substantial
likelihood of prejudicing those defendants not selected for
Departmental representation, the implementation of such a
scheme is virtually impossible. The activities of most of
the individuals named as defendants in these suits are
parallel in terms of relationship to core governmental
functions, a difficult concept to administer at best,
thus further indicating the unworkability of any such
standard.
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Ethical problems attendant to the preservation of
client confidences arise when clients disclose factual
matters to Department attorneys which either (1) reveal
violations of criminal law, thus creating an apparent
conflict -with the Department's primary role of upholding the
law, or (2) disclose information which might preclude
Department attorneys from continuing to represent other
defendants in the case. See , Canon 4 and Disciplinary Rule
4-101{B) (2) and (3). The Attorney General' s. guidelines (28
C.F.R. §50.15 (a) (8) ) would appear to obviate only the first
problem with respect to Department attorneys conducting
initial client interviews in the case. The second aspect of
the problem would seem to require attorneys, perhaps a
screening committee composed of persons other than the
attorney directly involved in the case, to conduct initial
client interviews in order to ascertain the nature of the
individual's participation in the acts complained of and the
existence of any conflicts among multiple defendants. There
is authority in support of tne position that adequate insulation
to avoid the ethical problems would be provided if the attorneys
were from another Division.

3. Problems Caused By the Retention of Private Counsel

In order to overcome the many ethical problems which
devolve from direct Department representation of multiple
defendants ajid those identified as subjects of criminal
investigations concerning subject matter that is at issue in
the civil litigation, it was decided in late 1975, to retain
at Department expense private counsel whose only loyalty
would be to their clients. The rationale underlying this
approach centered on the belief that as much distance in
terms of supervision and influence must be placed between
ourselves and the private attorney in order to avoid the
very conflicts necessitating the retention. Accordingly,
th"e~services of private counsel were secured through the use
of retention letters sent by the Assistant Attorneys
General of the Civil amd Criminal Divisions to the individual
-counsel. V (See sample retention letter," Appendix C. ) The
letters placed no limitations on the types of legal positions
that could be taken, or the amount of time and manpower that

- could be expended in the defense of their cfients, except
for the imposition of a $75 .per lawyer hour fee ceiling.

Due to the time pressures requiring immediate selection
of private counsel, the actual choosing of attorneys for

Y? Until their transfer to the Civil Division in late
1976, the Criminal Division's Special Litigation Section
supervised the defense of the Berlin Democratic Club ,

Socialist Workers Party , Adele Halkin , and Jane Fonda , cases
(described in Appendix A) in which private counsel have been
retained.
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defendants who expressed no preference for particular
counsel was performed on an ad hoc basis. Based on our
experience which we have accumulated over the past year in
overseeing these arrangements, several observations and
suggestions are now offered in order to reduce the cost of
retained counsel and provide a more uniform procedure for
their selection.

A. Expense of Private Counsel

At the time the Civil Division began retaining private
counsel in late 1975, two approaches were initially taken by
the Division to reduce the expense of the attorneys being
retained. The first involved the imposition of a $75 per
lawyer hour fee ceiling noted above. The limit was based
upon the then perceived average fee charged by senior
partners of firms located in Washington, D. C. V. While the
agreed fee for the majority of the retention commitments was
for the maximum $75 per hour, several firms did agree to
charge lower rates for all attorneys, or at least for their
junior associates.

The second cost savings method adopted was to group
together those defendants having compatible interests and
then retain a single firm to represent all individuals in a
given group. Thus in Driver v. Helms , (described in Appendix
A) , 27 defendants were placed in eight groups requiring a
like number of lead firms.

Notwithstanding the foregoing efforts to minimize legal
fees, the unexpectedly high dollar amount of legal bills
received to date has become the single largest problem
facing the Department with respect to its program of retaining
private counsel. In this regard, it has not been at all
unusual for one counsel, retained to represent a single
defendant (where grouping was not possible) , to submit a
monthly bill ranging from $12,000 to $30,000 for work not
involving extensive discovery or brief preparation. The
crux of the problem devolves from the open-ended nature of
the retention contracts themselves which evidently have been
read to place no limits on the number of attorneys which
could be used by the retained counsel to perform the necessary
representational services. As a result, whereas the retention

V Only District of Columbia attorneys were initially
considered for retention because the purpose of retention at
that time was to represent government employees at congressional
hearings.
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letters facially, at least, retain the services of a single
attorney, they have in fact been interpreted (to date with-
out objection from the Department) to permit the use of an
entire firm's resources. In at least one case (Berlin ) this
has amounted to upwards of eight attorneys and four legal
assistants billing the Department for over 480 hours of work
in one month for one defendant. Several solutions to this
problem are believed available both as to presently retained
counsel and those secured in' the future.

The first, and most apparent, method involves the
reduction of the maximum allowable fee and the creation of a
sliding fee scale based on experience. In view of our
present appreciation for the "going rate" which might fairly
be paid qualified counsel, a fee range of $35 to $60 per
hour is believed reasonable. Practioners having, for
example, at least 5 years of experience could charge the
upper limit, and those who are more recent law school graduates
would be paid a lesser amount commensurate with the length
of their practice. Particular expertise or significant
experience could, however, be used as considerations in
adjusting the fee upwards for an attorney who had only been
in practice for a short while.

A second solution to curbing attorney cost would be the
imposition of a "one attorney rule," wherein the total time
billed to the Department by a retained law firm, representing'
a single defendant, in any given billing period ( e.g. , one
month) , could not exceed the. amount of time that a single
attorney, working alone, could reasonably be expected to
expend. Under this scheme, the retained firm could utilize
the services of any number of attorneys so long as its
aggregate monthly bill did not exceed the amount of time
that could reasonably be expected to be charged by one
retained attorney working alone. Any fees for time in
excess of the "one attorney" limit would have to be borne by
the defendant personally, thereby permitting him to authorize
increased expenditures of his counsel's time and resources.
Adjustments to the rule would be made where a retained firm
was representing a group of several defendants , or where the
press of litigation ( e.g. , trial preparation) clearly
necessitated the expenditure of more attorney time.

This approach is not believed to undercut our attempt
to avoid ethical problems by retaining private counsel in
that it does not seek to limit the substance of the defense
but only the time expended on its preparation. It is our
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belief that the Department's role in the retention scheme is
actually that of a public subsidizer which should be free to
regulate the amounts of its subsidies much as it already
does by limiting legal fees to a maximum of $75 per hour.
As long as the individual defendant is free to purchase
additional legal services from his private attorney at his
own expense, albeit at a costly rate, the Department cannot
be charged with controlling the defense.

A more difficult problem to surmount involves the decision
of whether to deny legal charges for services that are not
directly related to the defense of the case. Examples of
this problem are best seen in Berlin Democratic Club , where
the Civil Division has received information indicating that
private counsel have been billing the Department for their •

discussions regarding whether to approach the American
Federal of Government Employees in order to "blow the whistle"
on the way the Department is treating rank and file federal
employees by not advocating absolute immunity before the
courts as to all levels of government workers. Apparently,
the private counsel would like to see AFGE either pressure
the Department into taking such a stand, or lobby Congress
for legislation creating an absolute statutory immunity. It
has also been learned that the Berlin counsel are con-
sidering two other courses of "defense" action not directly
concerning the litigation. The first involves the introduction
of private bills in Congress to reimburse individual defendants
for adverse monetary judgments, and the second concerns the
filing of suits or claims by the defendants against the
United States for similar reimbursement. Because of the
vague way in which some of the Berlin counsel have been
describing their services, e.g. ") " legal research", it has
not been possible, with the exception of the AFGE discussions,
to ascertain whether in fact the Department has been charged
for these reported services.

The likely reaction by private counsel to any move
which would stop payment of these attenuated defense services
is, of course, the charge that we are limiting the defense
and therefore effectively "running the show", thereby leaving
us in the same posture as we would have been in had we continued
direct representation. While such an accusation no doubt
has a certain surface appeal, it is not believed well-
supported for several reasons. First, the services themselves,
while arguably of assistance to the defendants, are totally
unrelated to the actual litigation of the issues; they go
instead toward the utilization of outside factors in order
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to euneliorate the effect of any adverse judgment. Secondly,
the contemplated defense conduct involving suits or claims
against the United States for adverse damage awards is
obviously not in the interest of the United States to
finance. ' Finally, by declining to pay for such services the
Department is not proscribing their use but simply shifting
the financial burden for their undertaking to the individual
defendant. As in the case of the recommended "one attorney
rule", the Department is merely controlling the size of its.
subsidy, not the substance of the defense.

In view of the foregoing, it is our recommendation that
both currently retained counsel, and those retained in the
future, be advised that the Department will limit its
payment to services reasonably necessitated by the defense
of their client's interests. Examples of impermissible
charges (e.g. administrative claims for reimbursement of
damages) should be listed. Additionally, such counsel
should- also be requested to specify with particular detail
each service set forth in their bill ( e.g. , "legal research
for summary judgment motion," as opposed to simply "legal
research.") In this regard, it is also recommended that
consideration be given to providing, in future or re-executed
retention agreements, a provision that retained counsel
submit their bills and time sheets to GAO for periodic
auditing. In view of the limited amount of non-attorney
work product material that would be subject to review by
GAO, and the fact that Ethical Consideration 4-3 would
appear to sanction such an examination absent objection by
the client, _^/ this procedure is not believed an unreasonable
imposition on retained counsel, and would assist in assuring
that legal services charged to the Department were reasonably
necessiated by the defense of the case. As an alternative,
however, it has been suggested that a review committee be
established composed of members from the Deputy Attorney
General's Office and perhaps the Office of Management and
Finance which would serve as a final arbiter of disputes
over particular billing charges which may arise between
retained counsel and the retaining division. While this
proposal is considered a viable one, recent congressional

V Ethical Consideration 4-3 of the ABA Code of Professional
Responsibility provides:

Unless the client otherwise directs, it
it not improper for a lawyer to give limited
infomnation from his files to an outside agency
necessary for statistical bookkeeping, accounting,
data processing, banking, printing, or other
legitimate purposes, provided he exercises due
care in the selection of the agency and warns the
agency that the information must be kept confidential.
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concern over the current expense of retained counsel would
seem better alleviated through GAO oversight rather than
Department review.

With regard to the "one attorney rule", it is recom-
mended that its provisions be incorporated into all future
retention contracts. Imposition of the rule on presently
retained counsel, however, absent re-execution of their com-
mitment agreements, would not appear feasible in view of the
unrestricted nature of the present retention letters and the
Department's approval to date of all bills for legal services
submitted by individuals in addition to the addressees of
the retention letters. In this regard, it should be noted
that in March, 1976, the Assistant Attorney General fdr the
Office of Legal Counsel issued two memoranda concluding that
(1) retention contracts must meet certain minimum government
procurement contract requirements, and (2) they must be in
writing if they contract for services which will carry over
into the next fiscal year. In view of the fact that some
uncertainty still continues as to whether the format of the
Civil Division's retention letters meets the standards
enunciated by the OLC memoranda, it is further recommended
that OLC again be consulted on the matter. Should new
retention contracts be required of presently retained
counsel, then it may be appropriate to condition continued
retention upon acceptance of the "one attorney rule".

With regard to limiting the amount of funds expended
for private counsel, it has been suggested that consideration
be given to paying attorneys on the basis of the individual
defendant's need rather than across the board. The general
difficulty with this approach is its inconsistency with the
Government's interest in protecting the morale of all its
employees and encouraging the unfettered discharge of their
duties whatever their financial situation might be. The
prospective burden of sustaining legal bills likely to
average in the area of $100,000 per annum (based on bills
received to date) for the discharge of one's discretionary
duties, would, with the possible exception of the super-
rich, "dampen the ardor of all but the most resolute, or the
most irresponsible." *_/ Even with respect to those defendants
who might be able to afford a significant portion of their
legal fee, and even in view of the bureaucratic difficulties
in trying to ascertain their financial need, the fact remains
that such individuals would likely be high government officials

[7 Hand, J., Gregoire v~ Biddle , supra ,
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who, because of their policy making positions, are far more
likely to be, and in fact usually are, subject to a multiplicity
of suits bearing on similar transactions (former Attorney
General John Mitchell has been named a defendant in over 40
civil suits) . Accordingly, it can be expected that such
individuals will have to bear a far higher yearly legal fee,
running into the seven figures, than lower level government
employees, thereby discounting significantly their more
secure, financial- positions.

B. Procedures For Selecting Private Counsel

Another area associated with the Department's
retention program that has generated recent concern is the
procedure for selecting private counsel once a determination
has been made that retention is necessary in order to over-
come a conflict. To date, the methods of attorney selection
in those situations where the defendant has expressed no
preference have varied from case to case. In certain
instances ( e.g. , Berlin , supra ) , a list was given the
defendants of several dozen attorneys with an indication of
their backgrounds in order that they might make a final
selection. In other cases ( e.g. , Driver , supra ) , Department
attorneys selected private counsel for the defendants who
they felt were most suitably qualified based on demonstrated
competency in litigating skills. Selection factors included
familiarity with defenses applicable to

,

government employees,
manpower resources required for the representation of
defendant groupings, location in the forum where the case
was filed, and willingness to undertake representation at
reduced levels of compensation.

Recognizing the potential for charges of favoritism
that this system holds due to its lack of uniform, written
procedures, the following are several recommended steps that
could be followed in order to more fairly apportion the
Department's need for private representation aimong the bar
in general:

(1) Advertise the Department's need for qualified
counsel on a periodic basis in the Federal Bar Journal (this
approach achieves national exposure of the Department's
requirements while presumably restricting the appeal to the
best qualified audience)

;

(2) Require a minimum amount of federal litigation
experience (e.g. , three years) , while indicating that special
weight will be given to federal trial experience;
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(3) Limit applicants to those who have been in private
practice at least two years (this alleviates Canon 9 problems
and conforms to the one year break in federal service rule
imposed by 18 U.S.C. § 207(b));

(4) Establish a selection committee which would accept
attorney resumes and maintain a list of those fitting the
above-noted criteria along with a brief summary of qualifi-
cations. Upon determining that retention of private counsel
is required, the list would be made available to the individual
defendant who would make the final selection. Copies of
attorney resumes would be made available to the defendant
upon request.

In those instances where the client expresses his initial
preference for a particular attorney, and thus does not need
to refer to the list of approved attorneys, and assuming the
individual is not grouped with other defendants, it is con-
templated that the Department will honor his choice absent
exceptional circumstances ( e.g. , the proposed attorney carries
a reputation in the legal community of incompetence) . Where
the individual is placed in a grouping, however, then the
Department would of necessity reserve the right to make a
final attorney selection if the group, after reviewing the
list of approved attorneys, is unable to reach a unanimous
choice.

The foregoing suggestions are offered with the caveat
that no system designed to select the best qualified private
counsel can be completely free from charges of cronyism in
view of the fact that many of those best versed in the ways
of federal civil procedure and the law of immunity are
likely to be Department of Justice alumni. Nevertheless, a
selection approach combining advertising with general
experience requirements in which the defendant makes the
final decision whenever possible, is believed eminently
better than the present ad hoc approach.

III.

LEGISLATIVE CONSIDERATIONS

As the foregoing analysis of current representational
problems indicates, the retention of private counsel has

21-221 O - 78 - 10
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been utilized by the Department as the chief means for
overcoming otherwise unavoidable conflicts of interest.
The continuation of the program now depends on whether the
Department's request for a 4.8 million dollar supplemental
appropriation for private counsel expenses in fiscal '77,
is acted upon favorably by Congress. In the event of
congressional disapproval, it would appear that in view of
both the amount of money required to fund the program, and
the Congressional intent disfavoring such a scheme inherent
in its disapproval, the Department would be faced with no
alternative but to terminate all existing retention contracts.

Notwithstanding the certain filing of numerous claims
against the United States (and perhaps even personal damage
actions against past and present Department officials) for
breach of contract, it can be anticipated that the "cutting
loose" of numerous government employees to fund their own
civil defenses will have a demoralizing and debilitating
effect upon the federal bureaucracy and in particular upon
the intelligence and law enforcement communities which
cannot be overemphasized. Initiative will be stifled, job
performance decreased, and the employee's life made chaotic.

Whether or not Congress passes the requested appro-
priation, two other approaches are offered for consideration.
The first involves amending the Federal Tort Claims Act
(FTCA) to permit suits against the United States for the
conduct of its employees resulting from law enforcement or
intelligence related operations. As in the case of the
Driver's Act Amendments to the FTCA, 28 U.S.C. § 2679(b),
the amendment would create the mandatory and exclusive
remedy for redress thereby barring personal damage actions
against individual government employees. V In addition, the
amendment would have to have retroactive effect in order to
permit conversion of ongoing litigation into suits exclusively
against the sovereign. Such amendatory language is not only
believed advisable in order to avoid the current array of
representational thickets and at the same time avoid the
expenditure of significant funds for legal services, but
also for the reason that it provides the legitimately
aggrieved plaintiff with an assurance of recovering any
monetary judgment that might be awarded.

fT The amendment would also have to indicate that it was
superceding all existing statutory causes of action for
personal liability such as 18 U.S.C. §2520 which provides
recovery for actual and punitive damages against any person
who conducts a wiretap of an oral communication not authorized
by the provisions of 18 U.S.C. §§2510-2520.
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A second approach to resolving many of the outstanding
representational problems, should amending the Federal Tort
Claims Act prove unsuccessful, would be the creation of an
insulated corps of Justice Department attorneys, or a "federal
defender's office" wholly independent of the Department,
along the lines of the military's Judge Advocate General's
corps (JAG) which provides representation to military
personnel who are subject to military criminal or disciplinary
proceedings. Such a corps or independent office of perhaps
30 or 40 experienced trial attorneys would act as independent
counsel, without supervision, and would enter their appearance*
only on behalf of their clients. Appropriate publicity for
the program would be required in order to make the public,
courts and adversary counsel aware of the fact that such
government em.ployed attorneys participating as "independent"
counsel would be speaking only on behalf of their clients
and, as a result, would likely be taking positions contrary
to those of the Government. Assuming sufficient measures
could be taken to isolate participating attorneys from other
Department attorneys involved in representing the Government's
interests, most, if not all, of the enumerated ethical
problems could be avoided. Opposition to this plan centers
on the contention that allowing Department of Justice
attorneys to act independently of one another, without
supervision, and to pursue appeals on issues contrary to the
broader interests of the United States, constitutes an
inherently improper role for the Department to assume. In
response to this criticism, the foregoing alternative of a
"federal defenders office" is proposed in order to permit
the Department to continue to represent the interests of the
United States with a solitary voice. In any event, both
options are submitted for further consideration in view of
the long success enjoyed by similar prograums in the military,
and the s^.ark consequences that would befall the morale of
many government employees should Congress elect not to fund
private counsel or to amend the Federal Torts Claim Act.

In addition to developing means of protecting government
employees named as defendants in pending litigation, another
group of government personnel requiring protection are
Department attorneys themselves who are representing the
individuals. Two United States Attorneys have recently
expressed strong concern over the prospect of malpractice
suits being filed against their Assistants because of the
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aforementioned private attorney roles they are being required
to assume with increasing frequency. Two solutions are
proposed. The first, and least expensive, is the purchase
of group malpractice insurance to cover the relatively few
Department' attorneys currently representing government
employees sued in their individual capacities. The second
approach would be an amendment to the FTCA, similar to that
proposed above, which would make the United States exclusively
liable for the alleged malpractice of its attorneys involved
in civil defense litigation.

IV.

RECOMMENDATIONS

I. With respect to the many ethical problems outlined
above, it is recommended that advisory opinions be sought
both from the Office of Legal Counsel and the ABA on the
following questions:

(1) Can the Department of Justice represent a current
or former government employee and advocate a defense position
which is inconsistent with a legal position taken by the
United States in the same or other litigation, or even
outside of litigation?

(2) Can the Department of Justice represent such an
employee only for the purpose of advancing a threshold defense
not involving the development of facts (e.g. , jurisdictional
defense)

?

(3) Can the Department of Justice represent such an
employee for the entire course of the litigation yet refuse to
present a reasonable legal defense because it is contrary to
a legal position of the United States?

(4) If ethical problems are presented by questions (2)

and (3), may they be obviated by a client's knowing acceptance
of the terms of the Department's representation as outlined in
the questibns?

(5) Can the Department terminate its representation
of such an employee, whether by Department attorneys or
retained counsel, upon its determination that the employee
was acting outside the scope of his authority, and thus not
statutorily entitled to government funded representation?
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II. With regard to those cases involving allegations
of CIA mail opening, no change in the present scheme of
retained representation is recommended pending:

(1) the receipt of advisory opinions from OLC and the
ABA to the above-stated questions, and a definitive resolution
of the questions is reached by the Department; and

(2) resolution of recently submitted motions made by
private counsel in the cases.

III. As to those suits involving FBI break-ins, we
recommend extensive consultation with the Civil Rights
Division in order to ascertain the nature of any informal
resolution of pending criminal matters short of indictment
( e.g. / decisions not to prosecute because of immunity,
statute of limitations, etc.). We should resolve our future
course of conduct on the basis of the principles enunciated
above. Particular attention should be paid to decisions
reached by the Civil Rights Division with respect to conduct
virtually identical to the conduct of defendants in pending
litigation, although not involving the sajne specific conduct
( e.g. , prosecutorial decisions concerning Weathermen break-
ins as opposed to Socialist Workers Party break-ins wherein
prosecution is barred by the statute of limitations)

.

IV. A redrafting of the Attorney General's represen-
tation guidelines is recommended in the following specific
areas:

(1) The standards for either not tendering represen-
tation in the first instance or terminating such represen-
tation (which are equivalent under the guidelines) upon the
occasion cf any of the numerous and varied reasons for not
seeking an indictment or information short of a finding of
complete innocence; and

(2) The provision permitting limited representation as
to issues not in conflict with the broader interests of the
United States in view of advisory opinions which may be
solicited from the OLC and the ABA.

V. With regard to ascertaining defendant conflicts at
the start of litigation, it is recommended that initial
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client interviews be conducted in those cases presenting the
potential for conflicting interests through the use of one
of the following approaches:

(1) intra or inter-divisional screening committees to
conduct initial interviews consisting of attorneys who would
not be assigned to any case on which they conducted initial
screening; or

(2) continuation of the present practice of hiring a
private attorney to conduct initial' client interviews, at
least in those cases where there is some potential for a
disclosure of client confidences which could preclude repre-
sentation of any defendant.

VI. With respect to hiring private counsel, it is
recommended that the following procedures be adopted:

(1) Advertise the Department's need for private
counsel in the Federal Bar Journal along with pertinent
requirements

;

(2) Establish a selection committee which would review
attorney resumes and compile a list of approved attorneys
from which defendants could make a final selection;

(3) Advise newly retained attorneys of (a) the fee
limitation, (b) the "one attorney rule," (c) only bills for
services reasonably necessitated by the defense will be
accepted, and (d) identification of individual services
performed must be specified in detail; and

(4) Consult OLC as to the need for renewing existing
retention contracts, and the feasibility of including the
"one attorney rule"

.

VII. In the event Congress denies further funding for
retaining private counsel, it is recommended that all out-
standing retention contracts be terminated.

VIII. It is recommended that efforts be undertaken to
eunend the Federal Tort Claims Act in order to permit suits
against the United States as the exclusive remedy for the
conduct of its employees resulting from law enforcement or
intelligence related functions.

IX. Consideration should also be given to creating a
counterpart to the Judge Advocate, general ' s corps of defense
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attorneys who would provide unrestricted representation to
individually sued employees.

X. Finally, in order to protect Department of Justice
attorneys against the increasing likelihood of being sued
for malpractice, it is recommended that:

(1) Group malpractice insurance be purchased by the
Government for those Department attorneys involved in defending
government employees sued in their individual capacities; or

(2) Amending the Federal Tort Claims Act to make the
United States exclusively liable for the conduct of its
attorneys in such suits.

Respectfully submitted.

ROBERT J. FRANZ INGER

R. JOiH^ 9EI BERT
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[Appendix A to Anderson report of March 21, 1977 (attachment

to exhibit 10).^]

APPENDIX A •

The following is a brief description of pending civil
damage suits in which private counsel are presently re-
tained, or for which it appears private counsel will shortly
be required.

(1) Grove Press, Inc., et al. v. CIA, et al. , Civil
Action No. 76 Civ. 5509 (S.D. N.Y.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

James Schlesinger
William Colby
John McCone
Vice Adm. Wm. F. Raborn
Thomas Karamessines
William Hood
Newton Miler
Richard Ober
James Angleton
Raymond Rocca
Richard Helms

Other Named Defendants ;

George Bush
Central Intelligence Agency
(Both being represented
directly by Justice
Department attorneys)

(2) Driver, et al. v. Helms , et al. , Civil Action
No. Civ. 75-0224 (D. R.I.)

•• Defendants For Whom Private Representation Has
Been Provided By Justice Department:

James Schlesinger
William E. Colby
Gen. Vernon A. Walters
Gen. Robert E. Cushman
John Gronouski
William M. Blount

1 See exhibit 13 at p. 214 ; exhibit 40 at pp. 535-558 ; and exhibits 56-60 at pp. 935-950.
Appendix B appears as exhibit 1 at p. 29. Appendix C appears as exhibit 8 at p. 101.



Elmer T. Klassen
McGeorge Bundy
Marshall S. Carter
J. Edward Day
W. Marvin Watson
Thomas Karamessines
William Hood
Vice Adm. Rufus L. Taylor
Lyman B. Kirkpatrick, Jr.
Richard Bissell, Jr.
Vice Adm. William F. Raborn
Col. Lawrence K. White
Cord Meyer
James Murphy
William J. Cotter
Richard Ober
Richard Helms
James Angleton
John Mitchell
Ray Rocca
L. Patrick Gray, III
Howard J. Osborn

Other Named Defendants :

Lawrence F. O'Brien
Clarence M. Kelley
(Direct Justice Department
representation)

United States

(3) Kipperman v. McCone, et al. , 422 F. Supp. 860 (N.D
Cal. 1976)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

Jcimes Schlesinger
William Colby
J. Edward Day
John McCone
William Cotter
Richard Helms
John Mitchell
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Other Named Defendants :

George Bush
United States of America
(Both represented by Justice
attorneys directly)

Each of these cases involves personal damage claims
against past and present federal employees, principally
the Central Intelligence Agency and the Postal Service, for
their alleged involvement in one or more of the recently-disclosed
CIA programs involving Operation CHAOS and the East Coast Mail
Intercept project. In Grove Press , plaintiffs seek, pursuant
to the Freedom of Information Act, all records held by the CIA
pertaining to them. Additionally, numerous present and former
CIA officials are sued in their official and individual capacities
on a civil conspiracy theory alleging the maintenance of a
counterintelligence file on Grove Press, interception of plain-
tiffs' communications, infiltrations and disruption of Grove's
commercial and political activities, mail cover and mail intercept
operations, physical surveillance of plaintiffs, surreptitious
entries into the home of one of plaintiff's employees, bombing
of a Grove office and subsidization of Grove competitors.
Plaintiffs seek, damages as well as injunctive relief.

It was decided that direct representation by Department
of Justice attorneys of eleven present and former CIA defendants
was not appropriate inasmuch as the Criminal Division was engaged
in an investigation of the mail intercept program. Because
of this conflict of interest problem, private counsel were
retained to represent the CIA defendants in this case as well
as Driver v. Helms and Kipperman v. McCone , where many of the
same officials, including the eleven individual defendants in
this case, were also charged with illegal interception of
mail.

Both Driver v. Helms and Kipperman v. McCone, supra ,

involve only allegations of mail interception relating to the
CIA's twenty-year East Coast Mail Intercept Project. Numerous
motions, including dismissal motions by the defendants and
class action certification by plaintiffs, are pending before
the district court in Driver . In October of 1976 the district
court in Kipperman dismissed the complaint as to all defendants
on a number of grounds. It now appears that plaintiff will not
seek to appeal from that decision.



141

- 4 -

(4) Berlin Democratic Club, et al. v. Rumsfeld, et al. ,

Civil Action No. 310-73 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department;

Major Gen. Harold R. Aaron
Lt. Col. Casper V. Abene
David C. Wales
Frank Dent
Ma j . Gen. Frederick E. Davison
Col. Richard E. Evers

Other Named Defendants :

(All sued only in official capacities)
Secretary of Defense
Secretary of Army
Chief of Staff of the Army
Commander in Chief, U.S. Army in Europe
Commanding Officer, 66th Military

Intelligence Group
U.S. Commander, Berlin
Deputy Chief of Staff for Intelligence,
Berlin Brigade

Deputy Commanding Officer,
66th Military Intelligence Group

George Workman
Operations Officer, Detachment B,
66th Military Intelligence Group

Asst. Chief of Staff, G-2, 8th
Infantry Division

Commanding Officer, U.S. Army
Counterintelligence Analysis
Detachment

This is an action by United States citizens and two American
organizations located in West Germany, alleging unlawful
investigatory conduct and harassment of the plaintiffs and
their organizational activities by the U.S. Army in Germany.
The allegations include unlawful electronic surveillance of
telephone coversations , mail opening, improper use of informants,
and blacklisting plaintiffs in order to cause loss of employment.
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There are eighteen named defendants, from the Secretaries
of Defense and Army to various intelligence officials. Six of
the defen(3ants are sued in both their individual and official
capacities, with the remainder sued only officially.

Direct representation by Department attorneys to all
defendants was intially provided. As the suit developed,
it became apparent that there were potential- conflicts of
interests, both between the official defendants and the
individual defendants as groups and among the individual
defendants personally. In that the pertinent canons of ethics
prohibit a single attorney from representing multiple clients
with conflicting interests, and in order to avoid the
prejudicial result of providing selective Departmental
representation to only certain of the individually-sued
defendants, private counsel was retained for each of those
six defendants. Two of the six named above have now been
dismissed. An additional private attorney, however, has been
requested and authorized to represent a military enlisted man
who provided information to the Army respecting certain of the
plaintiffs and who may be named a defendant. Private counsel
was determined to be necessary because his interests also
differ from the remaining four defendants.

(5) Socialist Workers Party, et al. v. The Attorney
General. , et al. , Civil Action No. 73-Civ. 3160
(S.D. N.Y.)

Defendants Or Depositions Witnesses For Whom
Private Representation Has Been Provided By
Justice Department:

George P. Baxtrum, Jr.
Arthur J. Greene, Jr..
John F. Malone
Joseph E. Furrer (Deposition Witness)

Other Named Defendants :

United States of America
Attorney General of the United States
Secretary of the Treasury
Secretary of Defense
Postmaster General
Secretary of the Army
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Director of the FBI
Director of CIA
Director of Secret Service
Director of DIA
Director of NSA
Director of ATF
Director of Selective Service Systems
Civil Service Commissioners
President of the United States
Richard M. Nixon
John Mitchell
John W. Dean, III

This is an action by members of the Socialist Workers
Party (SWP) and their youth affiliate, the Young Socialist
Alliance (YSA) , against a variety of Federal law enforcement
and intelligence agencies, including the FBI, as well as several
current and former government employees, alleging unlawful
surveillance and harassment of themselves and their organi-
zational activities. Among the allegations is the claim that
the defendants engaged in unlawful break-ins of the homes and
offices of SWP and YSA members.

At the time of the filing in 1973, the Department repre-
sented all agency heads named as defendants and several of
the individually-sued defendants. The remaining individual
defendants retained their own counsel. As the case progressed
and many of the individual defendants were dismissed, the Depart-
ment by late 1975 was representing only the agency heads sued
in their official capacities, such as the Director of the FBI,
and one individually named defendant.

In late 1975, certain documents were retrieved from the
FBI's New York Field Office indicating that that Office had
conducted 93 break-ins of S;^ and YSA offices between 1960 and
1966. These materials were provided to the Department's Civil
Rights Division for purposes of conducting a criminal investi-
gation into the referenced activities, as well as to the plaintiffs
in the course of discovery proceedings in this suit.

As a result of the foregoing discovery, the plaintiffs
have named three FBI Agents as additional defendants and
subpoenaed a fourth Agent to provide deposition testimony.
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Each of the Agents has, in turn, requested Departmental repre-
sentation. In view of the fact that the matter was the subject
of a criminal investigation conducted by Civil Rights Division
attorneys, direct representation by Department attorneys in
the civil case was ethically inappropriate. However, since it
cannot be determined prior to the termination of the Civil
Rights Division investigation into break-ins generally whether
the four Agents had acted improperly and contrary to delegated
authority, private attorneys were retained for each Agent. In
this instance, the interest of the United States in preserving
the morale of its law enforcement officers, faced with civil
liability , was seen sufficient to justify retention of private
counsel.

(6) Adele Halkin, et al. v. Richard Helms, et al. ,

Civil Action No. 75-1773 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

None

Named Defendants ; */

James R. Schlesinger
William E. Colby
Rufus N.- Taylor
Clarence Kelley
John R. Bartels
John Ingersoll
Vincent DePoix
H. Stuart Knight
James J. Rowley
Joseph Carroll
Donald Bennett
Robert E. Cushman, Jr.
Vernon A. Walters
Cord Meyer, Jr.
William Hood
Raymond P. Rocca
Richard Ober
Howard Osbom
James Murphy

V All noncorporate defendants are sued in their individual and
official capacities. As to official capacity, any present
successors in office would be substituted. FRCP 25(d).



145

8 -

Marshall Carter
Noel Gaylor
Samuel C. Phillips
Lew Allen, Jr.
Louis W. Tordella
L. Patrick Gray, III
Richard Helms
James T. Angle ton
Western Union International, Inc.
RCA Global Communications, Inc.
ITT World Communications, Inc.

This is a class action filed by the American Civil
Liberties Union on behalf of 17 individual and organizational
plaintiffs purporting to represent all U.S. citizens affected
by intelligence collection activities of six Federal intelligence
agencies including CIA and NSA. Among the allegations made
are those concerning mail opening by CIA and electronic
communications interceptions by NSA, two areas of conduct under
investigation at the start of FY 1977 by the Criminal Division
for possible violation of Federal laws. Nximerous past and
present employees of the six intelligence agencies are sued
individually and in their official capacities, and many have
requested Departmental representation.

No decision has yet been made on whether private counsel
should be retained for the individual defendants. However,
it is believed likely that several private attorneys, perhaps
in the neighborhood of six, will be needed by early spring of
1977.

(7) Jack Anderson v. Richard Nixon, et al. . Civil
Action No. 76-1794 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department;

John Mitchell

Other Named Defendants ;

Attorney General
Commissioner of Internal Revenue Service
Director, Federal Bureau of Investigation
Director of Central Intelligence Agency
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Secretary of State
Henry A. Kissinger
Richard G. Kleindienst
Richard Helms
Charles N. Colson
John W. Dean, III
L. Patrick Gray, III
Egil Krogh, Jr.
Robert C. Mardian
Richard M. Nixon
H.R. Haldeman
John D. Ehrlichman
Jeb Stuart Magruder
Herbert W. Kalmbach
David R. Young
John J. Caulfield
Anthony T. Vlasewicz
E. Howard Hunt
G. Gordon Liddy
James W. McCord, Jr.

This is an action filed in September 1976 by columnist
Jack Anderson against the heads of four Federal agencies and
the FBI, as well as twenty individual defendants associated
with the Nixon Administration for alleged deprivation of the
plaintiff's constitutional rights to freedom of the press,
privacy, and freedom from warrantless searches and seizures.
A variety of improper conduct is alleged, including harassment
and unlawful physical and electronic surveillance.

Five defendants are sued in their official capacities,
and the Department will, of course, represent them directly.
The remaining defendants are sued individually. It is too
early to predict with any certainty how many private counsel
will be needed. To date, one attorney has been retained to
represent fromer Attorney General Mitchell, and the Depart-
ment has offered to retain another attorney to represent
former President Nixon, Mr. Haldeman and Mr. Ehrlichman.
The face of the complaint suggests that inter-defendant conflicts
may arise in the course of the litigations. If the individual
defendants should request our representation, and if they should
be in conflict regarding the plaintiff's allegations, then, based
upon current Department policy, consideration would be given to
retaining private counsel.
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CS) The Black Panther Party, et al. v. Edward Levi,
et al. , Civil Action No. 76-2205 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

None to date

Named Defendants :

The Attorney General of the United States
Director, Federal Bureau of Investigation
Director of Central Intelligence Agency
Secretary of the Treasury
Director, Bureau of Alcohol, Tobacco and Firearms
Commissioner of Internal Revenue Service
Secretary of the Army
Assistant Chief of Staff for Army Intelligence
Postmaster General
Edward Levi
John Mitchell
Robert Mardian
William C. Sullivan
Estate of J, Edgar Hoover
George C. Moore
George Bush
William'E. Colby
Richard Helms
William E. Simon
Harold Serr
Johnnie M. Walters
Randolph W. Thrower
Tom Charles Huston
Howard H. Calloway
Harold R. Aaron
Benjamin F. Bailar
Winton M. Blount

This is an action filed in December, 1976, by the Black
Panther Party (BPP) and various members and supporters of the
BPP against former Attorney General Levi, FBI Director Kelley,
and 19 other named defendants. In addition, the plaintiffs
have named approximately 15 unidentified "John Doe" defendants

21-221 O - 78 - 11
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The defendants are sued in their individual and official
capacities for injunctive and declaratory relief and for money
damages in excess of $100,000,000. All defendants are present
or former officials of various agencies, including the Depart-
ment of Justice, Federal Bureau of Investigation, Department
of the Treasury, United States Postal Service, Internal Revenue
Service, United States Army, and the Central Intelligence Agency.

The plaintiffs, who purport to sue on behalf of several
classes of persons, allege that the defendants have engaged
in activities designed to deprive the plaintiffs and the classes
which they represent of their constitutional rights. Specifically,
the plaintiffs allege that the defendants have engaged in a
concerted plan since 1967 to destroy the Black Panther Party
both politically and financially. The plaintiffs allege that the
defendants' conspiracy to achieve the destruction of the Black
Panther Party involved overt acts ranging from the assassination
of Panther leaders to the burglarizing of the plaintiffs' homes
and offices. According to the plaintiffs, most of these alleged
acts involved in some manner the FBI's special counter-intelligence
program, COINTELPRO. All of the plaintiffs contend that they and
the persons they represent have, because of their political
activities, beliefs and associations, been subjected to repression
and harassment by the defendants.

Because of the allegations of criminal conduct, and the
large number of defendants who will no doubt have conflicting
stories concerning this major target of government investigation
during the 1960's, it is anticipated that several private counsel
will be required.

(9) Jane Fonda v. L. Patrick Gray, et al. ,

Civil Action No. 73-2442-MML (CD. Calif.)

Defendants For Whom Private Representation
Has Been Provided By Justice Department:

John Mitchell

Other Named Defendants ;

Attorney General
Secretary of the Treasury
Secretary of Defense
Secretary of State
Director, Federal Bureau of Investigation
Director, Secret Service
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Director of Central Intelligence
Cwnmissioner of Customs
Postmaster General
Elliot L. Richardson
George P. Shultz
James R. Schlesinger
Henry A. Kissinger
James W. Roley
Vernon A. Walters
Vernon D. Acree
L. Patrick Gray
William C. Ruckelshaus
Charles W. Colson
John W. Dean, III
John D. Ehrlichman
H.R. Haldeman
John Mitchell
Richard G. Kleindienst
Tom Charles Huston
Robert C. Mardian
Morgan Guaranty Trust Co.
City National Bank of Los Angeles

This is an action for alleged deprivation of constitutional
rights brought against former President Nixon, several of his
aides, and the heads of various law enforcement, military, and
intelligence agencies. The suit alleges such actions were
caused by the plaintiff's outspoken views against the Viet Nam
War and the Nixon Administration. Included among the defen-
dants is former Attorney General John Mitchell, and among the
allegations is mail opening.

In view of the Criminal Division's then-pending mail
opening investigation, and an inter-defendant conflict, the
Criminal Division (which then had responsibility for the suit)
decided to retain the firm of Hundley, Cacheris and Sharp for
Mr. Mitchell. Because the litigation has remained dormant
over the past year, however, no services have been rendered
to date by the private counsel.
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Exhibit 11 : Letter from Barbara Allen Babcock, Assistant Attor-
ney General—Civil Division—to Judge Gerhard A. Gesell Re-
garding Jack N. Anderson v. Richard M. Nixon, May 1977.'

i7»^av/^l<\773

UonoraU^le Gerhard A. Gesell
Judge, United States District Court

for the District of Columbia
United States Courthouse
Washington, i^. C. 20001

Dear Judge Gesell:

Your -Gtauaents and suggestions concerning the Departiaent
of Justice's position regarding representation of various of
the defendants in Jack U . Anderson v, Richard hi. Nixon, et al.
(U.S.D.C. D.C, Civil Action No. 76-1794) have been relayed
to ine by the attorneys from the General Litigation Section
of the Civil Division to whom the defense of this action has
been assigned. This letter is in response to those cocauents
and suggestions and attesipts to set forth, in as auch detail
as we may appropriately do so, the basis for the Department's
position.

The Civil Division has for many years represented
present and former government eaployees sued individually
for personal damages in civil litigation growing out of
conduct taken by those employees in the coxirse of their
federal employioent. That traditional role has recently b<dGQ
recognized by the issuance of policy guidelines by the
Attorney General {23 C.P.il. 50.15-50.16, 42 Fed Reg. 5695-
96, January 31, 1977) . However, due in no sjaall degree to
recent developsients in the law, cases of the type which
engender actual or potential conflicts between and astxing

various of the defendants who may seek Department of Justice
representation have arisen with increasing frequency. In
several such cases, the Department has received requests
from defendants who, it is felt, are entitles to the

Received by the subcommittee as tab B of Babcock letter of October 4, 1977 (exhibit 26),
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Departaont»» representation. However, the pendency of
criminal inveatlgationa and/or conflicts with other
defezuiants also believed to be entitled to Departaei^t
representation, has resulted in the Department's taking new
approaches to several of its representation probleas. One
of the asethods occasionally adopted is the hiring of private
counsel at DepartJaent expense to represent those defendants
entitled to representation wboca the Departnent, for whatever
reason, cannot itself represent.

Because of the novelty of such cases and the rapidity
with which they arose, the Department had no separate appro-
priation of funds upon which it aight draw for the retention
of such private counsel and, therefore, found it necessary
to draw upon its general operating budget co fund sucn
private counsel. However, rapidly oounting legal bills
resulting froa the adoption of such procecxxres soon CMde. it
apparent that additional appropriations would be necessary
to allow us to continue such practice. As a result, the
Departaent in January of 1977 sought a supplemental appro-
priation of $4.8 Billion froa Congress for the purpose of
hiring private coxuisel. The requested appropriation was cut
substantially by Congress and on April 21 emd 22, 1977,
Congress passed a Suppleraental Appropriations Bill which
provided the Department with the sua of $1.36 sJLllion for
this purpose, less than half of what the Department had
requested. While we have not, as yet, finalized our pro-
jections, it appears that the funds appropriated by Congress
will barely be sufficient to allow us to meet our cxirrent
obligations to counsel who have already been retained in
civil litigation. la short, budgetary constraints alaost
preclude the hiring of additional private counsel by the
Departi-ent.

In this action, Departi=ent of Juatic« attorneys
presently represent nine of the defendants sued individually
for aoney dazaages, and the beads of four federal, agencies
and the Federal Bureau of Investigation, who are sued only
for injunctive relief. In addition, we have retained a
private attorney to represent defendant John a. Mitchell and
have offered to retain another attorney to represent Messrs.
Nixon, Haldeaan, and Ehrlichx-an. However, these three
defendants have found the Departaent ' s offer unacceptable.
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Another defendant with respect to whom the Court has expressed
concern, G. Gordon Liddy, has appeared pro se in this action
and though, at the Court's suggestion, we have written rir.

Liddy informing hia that he may seek Department representation,
no such request from fir. Liddy has been received.

In light of the Court's advice and the cc»ciuents of
Messrs. iiortexxson, Wilson, Strickler and Schwartz, the
Department has determined to hire separate private counsel
for liessrs. Ijixon, Haldeman, and Ehrlicbman. However, for
the re2isons ssore fully stated below, we have decided that
the Department should continue its representation of each of
the fourteen defendants on behalf of whom it has already
appeared in this action. Finally, since Mr. Liddy has not
requested the Department of Justice to represent him in this
action, we are powerless to do anything about his situation.

fie, of course, share the Court's concern in this most
difficult area. We too, after examining only the allega-
tions of the complaint in this action, saw the potential for
conflicts acong the defendants * Indeed, this potential
for conflicts raised the prospect that the Department's
undertaking the initial screening interview to detenaine
whether to tender representation might result in its
obtaixxing of information unfavorable to a prospective client
which might otherwise be used, or appeeo: to be used, during
litigation by the Department attorneys on behalf of, for
esample, the defendant federal agencies, whom the Department
is statutorily bound to represent in any instance. For this
reason, the Department retained William E. Nelson, Esquire,
an attorney in private practice, to conduct the initial
screening process and to make recoraxoendations to the
Department concerning whom it might represent in this
action. Mr. Helson was assured that each of liis interviews
with prospective clients was fully covered by the attorney-
client privilege, and that he was under no obligation to
disclose to the Department the sxibstance of disclosures laade
to him by any individual whom he interviewed. As a result
of his investigation of the underlying facts, Mr. h'elson
made several recom&endations to the Department which the
Department adopted without change and they euce reflected in
the Department's representation of several of the defendants
in this action.
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iLddrasaing first th« reprttato&tation of ddf^axvdA&t^s

2<ixonr iialdeffian, aaU £hrlichfiuta, w« aiu^ Ac. Nelsoa rdJ&aia of
thtt opiaioA Uxat th«re «re xm acLoal ceafXlcta in t^ie

poaltiojos of tii««« d«f«ndAaca and tiiat. tha pot«mtJ^l that
sucn ccxifllcts will Aris« in tnis acticn is, at b«8t, reiucte
and cartalixly not so substantial as to r«<juir« that th«y h^
s«;^arately repras«ntAd in tivis action. However « b«caus« of
th« court's •x^ress«d coacttrn in this area an^ thii counsel
of ilsssrs. ru»rtenson« Wilson, Stricxlar, aad Schwartz who
hav« reprcsantad thasa individuals in prior actions, tha
D«partsiaat will rocain saparata private counsel to represent
•ach of these ixxdividuals in this action.

Txirnin^ to tha other area of tha Court's concani/ w«
believe that the u«vArtstent*a continued representation of
each of the fourteen defenUants on behalf of whou ve havo
already appeared is the preferred course of action for all
concerzve^i. As I understand it, the first and principal area
of the Court's concern was th« prejudice to the federal
agency defendants who are sued in this action solely in
their official capacities and for injunctive relief, arising
froa their l>eing joir«ed for representational purposes with
several of the dafendants saed as indiviuuals. B^^cause this
Covurt has detemined, in effect, to sever plaintiff's claios
for equitable relief froa those for t;oney daxAgea agaiust
the individoal defendants, it appears that the Court's
previously-expressed concern in this area is aow largely
ctoot. In any event, because plaintiff's claims against tne
agancy defendants sound in e«^uity, if th«iy are to be tried
at all in this action thay would have to be tried to the
Court rather than to any jury. Because of chis Court's
substantial expertise and expcriencti with cas<is such as
this, we believe it a safe prcsuzj^ption that tha Court's
deliberations in tnis aiatter would not be affected by any
such potoatial prejudice.

A second area of the Court's expressed concern is the
potential for prejudice to several of the individual ae-
fenoants aarely froa the fact of their grouping for rev^resen-
tational purposes with other of the individual defendants.
Kithout intending to coasient on the Merits of the allega-
tions of the Conplaint in any way, viewing this question, as
the Court laust, solely on the basis of the Conplaint, such
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prejudice might be eaid to be present as to, for example,
defendants Kissinger or Rliendienst, against vhoo ao allega-
tions of unlawful conduct are made fron their being grouped
with defendants against whom there are at least soate allega-
tions. In the first instance, it reiaains our position, as
advanced in our pending zaotion, that the defendants against
vhoB there are no substantive allegations should be dismissed
at the outset, in vhich case any potential for prejudice
would never noature into reality. Moreover, even if such
defendants are not dismissed at the outset, we do not believe
it presumptuous of us to laaintain that whatever prejudice
Slight result txosk the grouping is leirgely laitigated by the
fact that these defendants are being represented by the
Department of Justice. Thus, we do not believe that any
jury would view unfavoreUoly the fact that a particular
forster govemtaent employee named as a defendant was being
represented by the Departj^ent, regardless of what other
defendetnts the Departioent was in fact representing. On
the contrary, we believe that, if anything, a jury will
more likely be affected by the failure of the Departiaent
to represent a former official for actions taken in the
line of duty. Thus, we do not believe the ciere fact of
grouping presents a sound reason for the Department to
discontdlnue its representation of any defendant.

The final area upon which the Court has cc^nmented is
the potential for conflicts between or among the defendants
%rfaoa the Department is currently representing in this action.
In this context, the Court had appeared to be particularly
concerned with the potential that some of the defendants
represented by the Departiaent may wish to raise the so-called
"foot-soIdler defense" recognized by the Court of Appeals
for this Circuit in United States v. Barker , 168 J.S. App.
D.C. 312, 514 P. 2d 208 (C.A.D.C. 19757^ ft is perhaps laost
iz>4port£Uit to note that all are in apparent agreement that
there are no actual conflicts among the defendants concerned.
We are, rather, dealing only with potential conflicts. In
this regard, we have been guided principally by the precepts
of Canon Five of the Code of Professional Responsibility,
and, most particularly, DiacipldLnary Rule 3-105, which leave
the determination of simultaneous representation of multiple
clients with potentially differing interests, laurgely within
the discretion of the client. I can assure you that the
subject of potential conflicts has been explored at length
with each of the individuals whom we represent and each has
indicated a preference for continued Department of Justice
representation in this action.
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Apart from caopliance with the Code of Professional
Basponsibility/ the alternative of hiring private counsel
for each defendant would present an unsatisfactory solution
for a nxnuber of reasons and would appear to work to the dis-
advantage of each of the interested parties in this lawsuit.
To the Govemzaent, the substzmtial expenditure of funds
which such representation would entail would put a severe
strain on a very liaited aaount appropriated by Congress
for all such cases, to the potential detriment of defendants
in futxure cases where the retention of private counsel may
in fact be necessary. Of even greater importance is the
potential for prejudice to the individual defendants because
of the likely xaisperception of the Departs:ent * s reasons for .

not representing them in this action. :ioreover, froa the
plaintiff's and the Court's vie%rpoint, sore attorneys would
siiaply nean increaising the avalanche of paper which this
case has already generated, with much duplication. la fact.
United States District Judge Renfrew, of the United States
District Court for the .Northern District of California in a
recent mail- intercept case (Kippenoan v. i icCone , Civ. 75-1211
(W.D. Calif., 1976) Meoorandua of Opinion and Order, p. 15)
cocpl2Lined to the Department because of such a result in
an action where potential conflicts required the Departaent
to ccttpensate a substantial number of private counsel. A
copy of Judge Renfrew's Opinion is attached.

Thus, without question, the Departaaent ' s attempted
resolution of the representation problems engendered by this
case aay not leave us with an ideal situation. However, it
is our belief that the course we have adopted presents the
best of available alternatives.

We are sincerely grateful to the Court and to all
counsel in this action for their assistance in this eost:
difficult area. We, of course, welcoae any further sug-
gestions by any interested party and would b© happy to
discuss this laatter further at the Court's convenience.

Very truly yours.

BAfiSARA ALL2Z4 BAI>COCK
Assistant Attorney General

bcc: All Counsel of Record

bcc: William E. Nelson, Esq.
Suite 700
1707 H Street N.W.
Washington, D. C. 20006
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Exhibit 12: Excerpts From House Appropriations Committee
Hearings

SUPPLEMENTAL APPROPRIATIONS FOR FISCAL

YEAR 1977

HEARINGS
BEFORE

SUBCOMMITTEES OF THE

COMMITTEE ON APPROPRIATIONS

HOUSE OF REPRESENTATIVES
NINETY-FIFTH CONGRESS

FIRST SESSION

PART 4

Page

Advisory Commission on Intergrovernmental Relations 1198

Civil Service Commission 1211

Commission on Civil Rights. 396

Commission on Federal Paperwork 1251

Council of Economic Advisers 1277

Council on Wage and Price Stability 1313

Department of Commerce ft.. 188

Department of Defense 755

Department of Housing and Urban Development 1

Department of Justice 459

Department of State 141

Department of Transportation 950

Department of the Treasury.. , 1021

Environmental Protection Agency 106

Interstate Commerce Commission 863

National Transportation Policy Study Commission 885

Official Residence of the Vice President 1358

Office of Drug Abuse Policy 1287

Office of Management and Budget 1325

Securities and Exchange Commission 409

U.S. Coast Guard.. 877

U.S. Customs Service 1021

Veterans' Administration 78

Printed for the use of the Committee on Appropriations

U.S. GOVERNMENT PRINTING OFFICE

84-206 WASHINGTON : 1977
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[Pages 1-495 of the hearings are rlslcte^l

496

Wednesday, February 9, 1977.

GENERAL LEGAL ACTIVITIES

Mr. Slack. The next item is a request for $8,273,000 for salaries and
expenses, general legal activities.

We shall insert at this point in the record the justifications under
the tab entitled "General Legal Activities."

[The justifications follow:]

Legal Activities

salaries and expenses, general legal activities

For an additional amount for "Salaries and expenses, general legal activities",

$8,273,000.
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[Pages 498-511 of the hearings are deleted

512
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[Pages 515-545 of the hearings are deleted]

645

Wednesday, February 9, 1977.

CIVIL DIVISION

WITNESSES
IRVING JAFFE, ACTING ASSISTANT ATTORNEY GENERAL
IRWIN GOLDBLOOM, DEPUTY ASSISTANT ATTORNEY GENERAL
DENNIS G. LINDER, ASSISTANT CHIEF, GENERAL LITIGATION
SECTION

NEIL R. PETERSON, ASSISTANT CHIEF, TORTS SECTION
VIRGINIA D. CORUM, ADMINISTRATIVE OFFICER
GLEN E. POMMERENING, ASSISTANT ATTORNEY GENERAL FOR
ADMINISTRATION

WILLIAM D. VAN STAVOREN, ACTING DIRECTOR, MANAGEMENT
PROGRAMS AND BUDGET STAFF

GILBERT M. LEIGH, JR., ASSISTANT DIRECTOR, MANAGEMENT
PROGRAMS AND BUDGET STAFF

XEVTN D. ROONEY, ACTING ASSISTANT DIRECTOR, RESOURCE
MANAGEMENT SERVICE

CIVIL DIVISION REQUEST

Mr. Slack. We will now hear from the Civil Division.

Mr. Jaffe, do you have a prepared statement?
Mr. Jaffe. Yes, sir, I do. I would like to read it.

Mr. Si^ACK. You may proceed.

[The full statement and biographical sketches follow :]
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Mr. Jaffe. Mr. Chairman and members of the subcommittee:

I appreciate the opportunity to appear before you in support of the

Civil Division's supplemental budget request for fiscal year 1977. We
ask for $6,545,000 and 46 positions.

Our request concerns three areas of our activity : Private counsel

fees for which we seek $4,878,000 and no positions ; swine flu litigation

for which we seek $1,228,000 and 28 positions; and litigation under the

Freedom of Information, Privacy and related acts for which we seek

$439,000 and 18 positions.

Funds with which to pay private counsel have become necessary to

enable us to provide legal representation to present and former Federal

officers and employees who are sued civilly for money damages in suits

alleging unlawfuf intelligence and law enforcement activities on their

parts under the color of their offices or employment. Pursuant to

statute, the Attorney General has traditionally provided legal repre-

sentation to present or former officers or employees of the Government
who are sued for acts or conduct arising out of the performance of

their official duties. Such representation is clearly in the best interests

of the United States since it assures the fearless performance by an

employee of his duties, unfettered by the threat of bearing the burden
and expense of vexatious litigation. This representation has been tra-

ditionally provided since the country's founding. The practice has been

extended to the judicial and legislative branches as well. Ordinarily,

such representation is provided by attorneys within the Department
of Justice.

However, representation cannot be so provided where a conflict of

interest or a violation of the canons of ethics arises. Conflicts arise

primarily in two situations. The first is when the Department is in-

vestigating the acts involved in the civil litigation for possible viola-

tion of criminal law. Obviously, the Department cannot represent, by
its own attorneys, an employee in a civil suit at the same time that

such employee is the target for possible criminal prosecution for the

same conduct. The second situation is where multiple defendants in the

same civil suit have conflicting interests with each other in respect to

the defense of tliat suit. The canons of ethics do not permit representa-
tion of conflicting interests in the same suit by the same attorney—in

this case, the Attorney General. Recently the Attorney General issued

a policy statement concerning the representation by the Department
of Federal employees. Tliis statement, which is attached, is dated Jan-
uary 19, 1977, was published in the Federal Register on January 31,

1977, and became effective that same day.
During the past 2 years or so a number of suits have been instituted

each having many defendants, alleging improper activities by present
or former employees and seeking huge individual money judgments.
Each presents one or both of the conflicts mentioned above. These
cases, some of which are class actions, with the massive discovery that
each entails, can be expected to be pending in active litigation for a
long time. The continuing disclosures of intelligence and enforcement
activities and the evolution of changing concepts in the law of official

immunity portends the institution of similar additional suits.

In the last fiscal year and transitional quarter, before the Depart-
ment was able to anticipate the magnitude of the representation prob-

21-221 O - 78 - 12
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lem, it absorbed over $500,000 to pay private counsel, to the detriment
of other activities. We can no longer absorb the increasing costs

private counsel fees.

The swine flu litigation with which we are faced, and with which we
will be concerned for years to come, arises out of Public Law 94-380,
enacted on August 12, 1976. This act initiated the national swine flu

immunization program. That act is a departure from existing law in

that it initially exculpates from suit the private individuals and or-

ganizations who manufacture or administer the vaccine as "program
participants" and gives to an injured party an exclusive remedy in

damages against the United States. The act also enlarges the grounds
upon which recovery may be obtained against the United States. We
are now liable not only under the normal common law negligence
theory but under theories of strict liability and breach of warranty as

well. Liability under any of these theories will still be governed by the

laws of the State where the injury occurred. The act also preserves to

the United States a cause of action against program participants to

recover such portion of the damages which is attributable to negligent
acts of commission or omission of the program participants. This cause
of action exists irrespective of State law limitations.

Wo anticipate a large number of substantial cases under the swine
flu program. It is essential that the staffing for that litigation lx», under-
taken immediately to permit the digesting, indexing, and computeriza-
tion of the statutory and decisional law of each of 56 jurisdictions in-

cluding the 50 States, and to ])rocess the administrative claims already

filed with the Department of Health, Education, and Welfare. The
Departments of Justice and HEW have agreed that because of the

broad base of theories upon which recovery may l)e obtained under
the diflfering laws of the several States and because of the need
promptly to asc^^rtain whether any cause of action may accrue to the

United States against program participants for negligence, that the

analysis of claims and the recommendation with respect to their ad-

ministrative allowance be first undertaken by Department of Justice

attorneys. It is important, if not imperative, that the conduct of swine
flu litigation be retained in the Department for direct handling by its

negligence attorneys in the Torts section. It is hoped that the modest
request for 28 postions will meet the minimum requirements for

the above purposes and enable us to handle the litigation already

instituted.

Finally, the Civil Division requests funds for the conduct of litiga-

tion arismg under the Freedom of Information and Privacy acts and
for related litigation. For this purpose we request $439,000 and 18

positions. I wish to emphasize that none of these positions or funds
are sought or will be used for the processing of requests for records

received under the Freedom of Information or Privacy acts.

The 1974 amendment to the Freedom of Information Act which
became effective on Februar^y^ 19, 1975, engendered an unanticipated

and large amount of litigation. Within 9 months after the effective

date of the amendments, suits under or related to the Freedom of

Information Act had increased fourfold. By the end of Novembor 1975,

409 cases under the Freedom of Information Act or related thereto

were pending as contrasted with 98 pending at the time the act was
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amended. The unexpected demands made upon our attorneys by the

sudden influx of this litigation, prompted the Attorney General to

establish a separate section in the Civil Division to handle the litiga-

tion, much of which is sensitive, requiring careful consideration. To
staff this responsibility, we were compelled to draw on the already
strained litigation resources in the division. The litigation in this area

has steadily increased so that by the end of December 1976. there were
pending 867 cases under the Freedom of Information and Privacy
acts and related matters. The few positions requested for this work,
of which 11 will be attorneys, are barely sufficient to assure that the

Government's position in this type of litigation is reasoned, consistent

and effectively presented.

This concludes my statement Mr. Chairman. I shall be happy to

answer any questions you or other membei-s of the subcommittee may
have.

[The attachment follows:]
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• TITLE 28 -- JUDICIAL ADMINISTRATION

aUPTER I -- DEPARTMENT OF JUSTICE

PART 50 -- STATEMENTS OF POLICY

Order No. 683-77

AGENCY; Department of Justice

ACTION: Statement of policy

EFFECTIVE DATE: The date of this publication.

SUl'JIARY: The attached statement of policy describes the
limits v;ithin v;hich the Depai^tment may provide for repre-
sentation of Federal crr.ployces x>7ith respect to employment-
related matters in which they are involved in their
individual capacity. Representation in these matters is
limited to state criminal proceedings, and civil and
Congressional proceedings.

SUPPLEMENTARY INFORMATION: It may be helpful to set
forth briefly the manner in Xv+iich the representation
authority set forth in the statement of policy is cur-
•rently being applied. Bearing in mind that extraordinary
situations may justify going to the outer limits of the
fuidelines, the present practice of the Department is as
ollows :

1. The Department vrill' represent an employee v;ho is
sued or subpoenaed in his individual capacity,

**"
if the acts \vhich constitute the subject of the
proceeding reasonably appear to have been per-
formed within the scope of his employment and if
he is not the target of a Federal criminal in-
vestigation V7ith respect to such actions.

^
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2. l-Tnere, although the er.ployce reasonably appears
to have acted v;ithin the scope or his err.ploy-

ment, a pending investigation has disclosed
some evidence of his spcciL'ic participation in
a crime, the Department v;ill pay for represent-
ation by a private attorney.

3. The Department v/ill likewise pay for represent-
ation by a private attorney v;hen several
employees, otherwise entitled to representation
by the Department, have sufficiently conflict-
ing intctests v;hich in the Departnent ' s view
preclude representation of each of them by the
Department.

4. The Department will not represent, or pay for
the representation of, any employee, if, with
respect to the acts that are the subject of the
representation, an indictment or information
has been filed against him by the United States
or a ponding investigation of the Department
indicates that he committed a criminal offense.

5. The Department v;ill not provide or pay for
representation where the positions taken would
oppose positions maintained by the United
States itself.

By virtue of the authority invested in me by 28
U.S.C. 509, Part 50 of Chapter 1 of -Title 28 of the Code
of Federal Regulations is hereby amended by addition of
the following sections:
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S 50*15 Reprosentation of Federal Employees by
Departracnt of Justice Attorneys or by
Private Counsel Furnished by the Depart-
ment in State Criminal Proceedings and
in Civil Proceedings and Congressional
Proceedings in VJhich Federal Employees are
Sued or Subpoenaed in Their Individual
Capacities.

(a) Under the procedures set forth below, a
federal employee (herein defined to include
former employees) may be represented by
Justice Department attorneys in state
criminal proceedings and in civil and
Congressional proceedings in v;hich he is
sued or subpoenaed in his individual
capacities, not covered by §15.1 above.

(1) When an employee believes ho is entitled '

to representation by the Department of
Justice in a proceeding, he must submit a

• request for that representation, together
with all process and pleadings served
upon him, to his immediate supervisor
or whomever is designated by the head
of his departmj^nt or agency, forthwith.
The employee's employing federal agency
shall submit to the Civil Division in a
timely manner a statement, with all
supporting data, as to whether the employee
was acting within the scope of his employment,
together with its recommendation as to
v/hether representation should be
provided. The communication betv;een
the employee and any individual acting as
an attorney at his employing agency, with
regard to the request for representation,
shall be treated as subject to the
attorney-client privilege. In emergency
situations the Civil Diva r. ion may initiate
conditional representation after communication
'by telephone with the employing agency.
In such cases, appropriate written data
must be subsequently provjided.

(2) Upon receipt of the- agency's notification
of request for counsel, the Civil Division
will determine whether the employee's actions
reasonably appear to have been performed
within the scope of his employment, and
vticCher providing representation
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is in the interest of the United States.
If a negative determination js made. Civil
Division v;ill inform the agency and/or the
employee that no representation v;ill be
provided.

(3) Where there appears to exist the possibility
of a federal criminal investigation or
indictment relating to the same subject matter
for which representation is sought, the Civil
Division v;ill contact a designated official
in the Criminal Division for a determinati.on
whether the employee is either a target
of a federal criminal investigation or a
defendant in a federal criminal case. An
employee is the target of an investigation if,
in addition to being circumstantially implicated
by having the appropriate responsibilities
at the appropriate time, there is some i

evidence of his specific participation in
|

a crime. In appropriate instances, Civil i

Rights and Tax Divisions and any other
prosecutive authority within the Department 8

should be contacted for a similar determination.'*
m

(4) If the Criminal, Civil Rights or Tax Division
or other prosecutive authority within the
Department (hereinafter "prosecuting division")
indicates that the employes is not the target
of a criminal investigation concerning the act
or acts for which he seeks representation, '".

then representation may be provided. Similarly
Jj

if the prosecuting division indicates that r

there is an ongoing investigation, but into a
matter other than that for which representation '

has been requested, then representation m.ay ^

be provided.

(5) If the prosecuting division indicates that the T
employee 'is the target of a criminal investiga- /
tion concerning the act or acts for which he h,

'Seeks representation. Civil Division v/ill F,

inform tlie employee that iio representation by L

Justice Department attorneys will be provided. I'.

If the prosecuting division indicates that the »

employee is a target of an investigation f.

concerning the act or acts for which he seeks ^

representation, but no decision to seek an
indictment or issue an inform.ation has been mad
a private attorney may be provided to the

m

i
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employee at federal expense under the
procedures of § 30.16.

(6) If conflicts exist between the Icgnl or
factual positions of various employees in
the same case which make it inappropriate
for a single attorney to represent them all,
the employees may be separated into as many
groups as is necessary to resolve the con-
flict problem and each group may be pro-
vided v/ith separate representation. Sorr.s

situations may make it advisable that private
representation be provided to all conflict-
ing groups and that Justice Department at-
torneys be withheld so as not to prejudice
particular defendants. In such situations,
the procedures of § 50.16 will apply.

(7) Once undertaken, representation under this
subsection v;ill continue until either all
appropriate proceedings, including applicable
appellate procedures, have ended, or until
any of the foregoing bases for declining or
withdrawing from representation is found to
exist, including without limitation the batsis
that representation is not in the interest of
the United States. In any of the latter
events, the representing Department attorney
on the case will seek to withdraw but will
ensure to the maximum extent possible that
the employee is not prejudiced thereby.

(8) Justice Department attorneys who represent
employees under this section undertake a full
and traditional attorney-client relationship
with the employees with respect to the at-
torney-client privilege. If representation
is discontinued for any reason, any incrim-
inating information gained by the attorney
in the course of representing the employee

' continues to be subject to the attorney-
client privilege. All legal arguments ap-
propriate to the employee's case will be
made unless they conflict with governmental

. positions. Where jidequate representation
requires the making of a legal argument v;hich
conflicts with a governmental position, the
Department attorney shall so advise the
employee

.
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(b) Representation by Department of Justice attorneys
is not available to a federal employee v/henever:

(1) the representation requested is in connection
with a federal criininal proceeding in which
the employee is a defendant;

(2) the ernployce is a target of a federal criminal
investigation on the same subject matter;

(3) the act or acts with regard to which the
employee desires representation do not
reasonably appear to have been performed
v/ithin the scope of his employment with the
federal government; or

(4) it is otherwise determined by the Department
that it is not in the interest of the
United States to represent the employee.
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§ 50.16 Representation of Federal Employco.n
by Private Counsol r.t Federal Exuensc

(a) Representation by private counsel at federal
expense may be provided to a federal employee
only in the instances described in fi 50.15faM5)
and (a)(6).

(b) V/here private counsel is provided, the follov;-
ing procedures will apply:

(1) The Department of Justice must approve
in advance any private counsel to be
retained under this section. \^ere
national security interot;ts may be in-
volved, the Department of Justice will
consult with the employing agency.

(2) Federal payments to private counsel for
an employee will cease if the Department
of Justice (i) decides to seek an indict-
ment of or to issue an information against
that employee on a federal c/iminal charge
relating to the act or acts concerning
which representation v/as undertaken;
(ii) determines that the employee's
actions do not reasonably appear to
have been performed within the scope of
his employment; (iii) resolves the con-
flict described in § 5C. 15(a) (6) and tenders
representation by DcpartP.ent of Justice
attorneys; (iv) determines that representa-
tion is not in the interest of the United
States; (v) terminates the retainer v/ith the
concurrence of the employee-client ,. for any
reason. ^r-^ T~ • ,..

<c) In any case in v/hich the employee .i"s not ".repre-
sented by a Department of Justice attorney, the
Department of Justice may seek, leave to vtnterycno
or appear as amicus curiae on behalf of the '1 -si-

United States to assure- adequate cpnsidQ'c^tion
of issues of governmental concern.';:: - == r**'

^Xf^ -c^o/^-^'^X
Edward II. Levi

t rOyt^'^O Attorney General
Date: f^iu^ ' ^*' ^ ^ /
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LITIGATION INVOLVING FEDERAL EMPLOYEES

Mr. Slack. Thank you very much. Mr. Jaffe.

Mr. JaflPe, what determines whether or not the Federal Government
will Ix^ar the cost of litigation involving Government officials or
employees ?

Mr. Jafff. The fii-st determination we must make is that the con-

duct on which the suit is based was performed within the scope or the
outer perimeter of the employee's or official's duties.

Second, we must determine that the representation is in the interest

of the United States.

Mr. Slack. What determines whether or not such litigation will be

handled by Department attorneys or private counsel ?

Mr. Jaffe. Solely the existence of a conflict. If there is none, the

Department attoiney will handle it.

Mr. Si>ACK. Would the Justice Department plan to use any of the

$4.9 million requested for private counsel fees to defend Federal offi-

cials in suits arising out of a claim under the civil rights laws?
Mr. Jaffe. Of course, you are speaking now of a civil suit for money

damages only. That is all we are speaking about. Tf a Federal official

is sued personally for an alleged violation of a civil rights law, it is

conceivable that we would represent him. Of course, in all these cases

we do have to make those determinations : That his conduct was
within the scope of his duty, and that it is in the interest of the United
States to defend him.
The conflict would arise only if the Civil Rights Division were

investigatin<r that same conduct for possible criminal violations and
the named defendant in the civil suit becomes a target. If he is not a
target, we would continue to repreesnt him. If he becomes a target,

then we could not and we would have to consider representation by
private counsel; or, if there were several defendants and there is a
conflict between them, we might also have to go outside counsel.

Mr. Si^vcK. What is the current practice with regard to such suits?

Mr. Jaffe. That is set foi-tli now in the guidelines for representa-
tion, which are attached to my statement, and were recently issued by
the Attorney General. Those guidelines are, in effect, what we had
been doing, but it has been refined and is now set forth.

CIVIL RIGHTS CASES

Mr. Slack. Which division handles the civil rights cases?
Mr. Jaffe. The defense or prosecution.
Mr. Slack. The defense.
Mr. Jaffe. The defense of civil rights actions against Government

officials, and it is usually in their official capacity, is normally handled
in the Civil Division.

Mr. Slack. Mr. Jaffe, isn't the current practice of the Department
in such suits in direct contradiction to your regulations which state

that the Civil Rights Division shall be responsible for representing
Federal officials in civil rights cases?

Mr. Jaffe. Yes, Mr. Chairman.
Mr. Slack. It is in direct conflict?
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Mr. Jaffe. It is in conflict. I don't like the use of the word "direct,"
but I can explain how it came about that the Civil Division, rather
than the Civil Rights Division has been handling them. It goes back
many years.

The Civil Rights Division regarded its function as a programmatic
one in which they would exercise their functions and duties in elimi-

nating discrimination, instituting prosecutions by civil suits, includ-

ing suits against State and local governments. Their function with
respect to the Federal Government is one of advice, persuasian, and
things of that sort. It was determined by the successive heads of the
Civil Rights Division, that they would be put in an awkward position,

to say the least, if they were also to defend claims of discrimination
against Federal officials, even where the claims were defensible.

Of course, I hasten to add that we will not defend a suit charging
discrimination if we are convinced that there was discrimination.
Mr. Slack. Mr. Jaffe, since your regulations are clear that the de-

fense of such suits must be handled by the Civil Rights Division,

wouldn't it be a violation of your regulation to permit the defense of
such suits to be handled by a private counsel?
Mr. Jaffe. Well, I don't think it would be a violation of those reg-

ulations any more than it would be a violation of those regulations to

hire private counsel in any suit because the conflict that exists with
respect to our representation would exist equally for the Civil Rights
Division and they would not be able to do it, either.

I think the regulations must be read to except from their authori-

zation—it is not a command—to except from tlieir authorization sit-

uations where cither the law or canons of ethics would prohibit such
representation.

CHANGE IN REGULATIONS

Mr. Slack. Do you then need to change your regulations ?

Mr. Jaffe. I suggested some time ago that the regulations be
changed to reflect the practice. It was not regarded as a high priority

matter. It is a delegation from the Attorney General. The Attorney
General has on more than one occasion altered the assignment of

other cases from time to time. This is one of those situations.

I should add that we do coordinate our work with the Civil Rights
Division.

USE of private counsel

Mr. Slack. Mrs. Burke?
Mrs. Burke. I have a few questions.

I am not sure that I fully understand the use of private attorneys.

I am not sure whether you were privy to some of the discussions we
had last year with the Attorney General on the question of represen-

tation of Members of Congress. Do you recall those conversations?

Mr. Jaffk. I have been involved in many of those discussions. I

don't know about the particular discussion you refer to.

Mrs. Burke. I will give you a very specific case involving private

citizens filing suits against Members of Congress.
The reason some Members of Congress came to the Attorney

General last year was because there was an uncertainty about the policy
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of the Civil Division. In some instances the Attorney General appeared
in opposition to Members of Congress and had joined in the suits of

the private individuals.

Now, given that situation, are you saying under this policy memo
and this request that the private attorney's fees for that Member of

Congress would then be paid out of this allocation ?

Mr. Jaffk. My answer to that is yes, but I must say that it would
be somewhat of a change from prior practice. We have in at least one

QH^Q. so far utilized the private counsel fes. that is we have paid private

counsel for a committee of Congress. It was not an individual ^lem-
ber. They had ap])eared in a suit.

Mrs. Burke. Was this a suit by a private individual against a

committee ?

Mr. Jaffk. Xo. The committee was not the named party. Mr. Gold-
bloom is more familiar with that situation.

Mr. GoLDBLooM. There was an instance in which a congressional
committee wanted to gain access to documents which were under a
protective order that had been issued by a court. The protective order
had been issued in a suit in which private citizens were suing Federal
Government officei-s and some State and local officials.

The Justice Department's position with respect to obtaining access
to the materials Ix^fore the couii: was such that it would have opposed
the releasing of those materials because it represented parties in the
suit.

The congressional committee sought access to those materials and
came to the Department of Justice for letral representation. Since we
had such a conflict in interest, private counsel was furnished at Justice
Department expense to the congressional committee so as to obtain
their representation before the court to seek access to those documents.
That is the example.

RKPRESEXTATTOX OF FFDERAI. EMPLOYEES

Mrs. Btrke. This memo indicates that there is a responsibilitv by
the Attorney General to represent all Federal emplovees or prior Fed-
eral employees in actions that flow from the conduct of their official
duties.

Mr. GoLDBrx)()M. If the action arises out of the conduct of their of-
ficial duties and is not in a sense personal to the individual, whether
It be a member of the executive branch, the legislative bi-anch, or the
Judiciary we would furnish representation.
Mrs. Burke. I think it excepts criminal conduct ?

Mr. GoLDBLOoM. Right.
Mrs. Burke. Is that a criminal action in the Federal district court

onlv?
Mr. GoLDBLooM. Yes. Occasionally we will represent Federal em-

ployees who are charged with criminal conduct bv a local authority
when it is determined that the activitv they were enfraged in was di-
rectly arising out of the conduct of a Federal function.

Mrs. Burke. Some of the defendants have been charged with violat-
ing, as I gather, civil rights of others ?

Mr. GoLDBLooM. No, these are not civil rights cases. If anything,
they would be in the broad categorization of civil liberties cases". There
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has been no determination that they are in violation of others rights

or liberties.

CRIMINAL ACTION

Mrs. Burke. It says, and I quote, "alle^ring the use of questionable
investigative activities." Now some of those might very well be break-
ing and entering which would be the subject of a criminal action.

Ml . Gou)BLooM. Yes ; it might be the subject of a criminal action.

Mrs. Burke. If any of them involve criminal action or a possibility

of a criminal action you would not be representing them ?

Mr. Jaffe. I have to modify that to say we would defend them until

such time as they become a target. By a target we mean that particular

person is one toward whom the investigation is directed and is, as I

would view it, likely to be indicted. Until that time we would represent
him, until the time he becomes a target. Once he becomes a target we
would hire private counsel for him in order to remove the conflict.

Should he be indicted, we will not pay the private counsel either. He
is on his own.

selection of private counsel

Mrs. Burke. How would private counsel be selected ? For instance,

what if they are already retained? Will you have a panel that would
be utilized in the first instance?
Mr. Jaffe. The Civil Division has not been using a panel. In many,

many instances where we have authorized private counsel and the
person for whom we authorize it has already retained counsel, we will

merely satisfy ourselves that the private counsel which the defendant
himself has chosen is qualified, that he or she is, in our opinion, able

to defend that suit and particularly with respect to the governmental
interests that are involved in the defense. So far we have not found
anyone selected by a defendant not to be qualified. We have retained
their counsel.

private counsel payments pending

Mrs, Burke. I assume since this is a supplemental req^uest that there

are many cases pending that would require this $5 million. Is there

an urgency ?

Mr. Jaffe. There is an urgency because we are incurring these bills

daily. During fiscal year 1976. for examj)le, the Department spent

$554,806.34 for private counsel fees. So far in fiscal year 1977, we have
paid $226,000 and we have on hand almost $100,000 worth of bills that

have been submitted which are being scrutinized for validity, so we
already have over $300,000 worth of bills this year. We just can't ab-

sorb that. We don't have the funds for it and it will go on. The cases

are not as numerous as you may think. However, there is a lar^ num-
ber of defendants in each case, the cases are complex, massive dis-

covery is required, and considerable time is needed in order to defend
them.
Mrs. Burke. There are only four cases ?
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Mr. Jaffe. We have more than that and we anticipate others. "We
have five listed on paore 20. If I could, I would like to explain per-

haps a little bit about one or two of these cases so I can put in per-

spective what mifrht be troubling you.

For example, the Civil Division cases with which I am more fa-

miliar

Mrs. Burke. Is that the I.T. & T. case ?

Mr. Jaffk. Xo. These three cases all arose out of the disclosures in

the Rockefeller Commission report that there had been mail openings
which were possiblv unlawful in Xew York, primarily, and on the

west coast, in openino- mail that was addressed to or from persons in

the Soviet I^nion or persons in the T'nited States.

When it was disclosed that that activity had been undertaken by
the CIA, these three suits were instituted, one in California, one in

Xew York, and one in Rhode Island. Each one of them sues many,
manv defendants. As discovery goes forward, they add defendants.

SFLECTIOX OF COUNSEL

Mrs. RuRKE. And for eacli one of those defendants you will have to

retain a private counsel?
Mr. Jaffi,. Xo, not for each one. "We have been trying to economize.

Before these suits were started, the (""riminal Division had launched
its own investigation with respect to the possible violation of the crim-
inal law in those situations. "We agonized and debated over what to do
with respect to the defense of these cases.

The legal questions were immense : the ethical questions were equally

acute because it could not be ascertained, at least not by us. whether
some of these defendants j)erhaps had had nothing to do with it or had
no culpability from a criminal sense.

In this case, the first private counsel we hired was hired because
he had already been i-etained bv one or more of the defendants named
in Rhode Island. That was a Mr. Asquith. Soon it became apparent
that the defendants themselves had conflicts. For us to ascertain what
these conflicts weie, since we could not determine whether we would
represent them ourselves, would have placed us into a worse conflict.

"We could not have the free exchnn(?e of the attorney-client relation-

ship between the persons we might be representing and those we were
prosecuting. "We hired as outside counsel, someone who was thoroughly
familiar with the manner in which governmental defenses are pre-

sented. "We retained him solely for the purpose of interviewing these

defendants and putting them into qrroups, groups in which the indi-

viduals were not in conflict with each other.

"\Ve were able to establish some groups that way and hire one counsel

for each of the irroups. That was equally true of the other two cases.

For example, in the D)^rvr case in Rhode Island, there are over 27

defendants which we broke into 10 j^roups. "We hired attorneys for

each of the different irroups. In manv instances the attorneys we hired

represented these defendants in the other suits. In other words, we
have the same attoi-neys representinqr the same defendants in different

suits. In many instances the attorney was chosen by the defendant or

group of defendants. In some we selected the attorney. It was not from
a panel, however.
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POTENTIAL COSTS

Mrs. Burke. I can see how this is going to run into a large amount
of money.
Mr. Jafte. Yes ; it is. We make forecasts, and I do wish to emphasize

that we can only estimate this by the exercise of our best professional
judgment, by analyzing the issues in the case as we see them, and the
progress of discovery as it is about to proceed, and then we determine
how long this is going to go, how many hours attorneys would be
spending on discovery, traveling to a city to interview witnesses, and
in one of these cases we know there will be some discovery taking place
in Europe and we know that will be very expensive.
In fact, our estimates indicate that. I could not be precise and tell

you now how many liours each attorney is going to be working on any
given project. I can't even tell you what motions or appeals may flow
during the course of the defense of the suit.

Mrs. Burke. Is this $4.9 million an estimate of the total costs that
will be placed in reserve for all the lawsuits or is this on an annual
basis ?

Mr. Jaffe. We have asked for this request because it is what we
anticipate will be paid in fiscal year 1977. This request for private
counsel fees has not yet been included in the 1978 budget although we
know that this cost is going to be one that will last for several years,

although perhaps not at this high level. We have engaged private

counsel before, but we did not have these disclosures and we did not
have the climate that we have now. We were able to absorb private

counsel fees in tlie past when it was not anywhere near this size.

Mi*s. Burke. What would you estimate will be the total cost of these

three cases, if you carry out this statement of policy?

Mr. Jaffe. Do you mean until they are concluded ?

Mrs. Burke. To their conclusion. I want to see what the January
10, 1977 memorandum of policy is costing.

Mr. Jaffe. That memorandum of policy which will be a guideline

for all things, frankly I don't anticipate that we are going to have in

years in the future as many troublesome cases as these. I expect, for

example, that the disclosures that have been made in the aftermath
of the Watergate matter will not be, hopefully, a recurring event. All

of these troublesome lawsuits that we are dealing with now have arisen

from the exposures and the investigations and the commissions that

have been established by the Congress.
I am hopeful tliat this kind of conduct will not become routine,

that is the Government will not be engaged in these activities that will

subject them to these kinds of suits.

However, we are not through with that phase of disclosure. I don't

know liow long these cases will last. I can't predict when those three

cases that we have in the Civil Division will be over. I can predict that

they will not be concluded in fiscal year 1977. I can also tell you that,

when we have the immediate pretrial preparation and the trial itself,

the costs increase for those purposes because more hours are spent each
day and more than one counsel is necessary from the firm of attorneys.

I can't estimate how long it will last. I can vsay that one of these cases

above, the Socialist Workers Party case, will last for several years,
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in my view, because they are going to have intermediate appeals and
they have begun in earnest the discovery stage.

They have subpenaed 50 FBI agents. It would be pure speculation

for me to say how many of those agents will be joined as parties-de-

fendant after they take their depositions.

I can't anticipate and that is why it is so difficult to anticipate how
many hours of work the lawyers will have to do during the progress

of these cases. There are two cases we were unaware had been in-

stituted since we submitted this report. We have not hired any counsel

yet, but we are reasonably satisfied that those cases will require private

counsel. One of them is the Jack Anderson v. Richard Nixon, et al.

We engaged the same counsel we employed for the Rhode Island
case to make groupings. Wo have engaged one counsel for one de-

fendant solely because he already represents that same defendant in

other cases.

Mr. GoLDBLooM. We have offered counsel to three other defendants.
Mr. Jafte. Yes; but they have not accepted our offer. They are

protesting the grouping we made.

CHANGES IX POLICY

Mrs. Burke. Has there been any attempt now to urge that agencies
of Government not subject our country to this kind of responsibility

and possible liability? Are there policy memos going out in that

rejrard ?

Mr. Jaffe. I don't know. I assume that as these agencies—and they
are aware of these lawsuits and they recognize the difficult position
into which they have phicqd themselves—that they are changing their

approaches. I know the FBI has. many of whose agents have been
defendants here. I l)elieve the CIA is, too.

Mrs. Burke. And certainly your office has?
Mr. Jaffe. Well, fortunately neither the civil division nor the

Department itself has been a deiFendant, other than the FBI. We have
had a case involving the Drug Enforcement Administration prior to
this time, the kind of case we might have anticipated coming up in
routine circumstances in which case we hired private counsel, but
absorbed it.

Mr. (joldbloom. I can say the Attorney General issued certain
guidelines for certain activities, the so-called FBI guidelines, which I
think would go a long way toward minimizing, if not eradicating,
certain types of activities by the Bureau which might lead to this sort
of litigation.

Mrs. Burke. Thank you.

STANDARDS FOR RECRUITING PRIVATE COUNSEL

Mr. Slack. Mr. Early?
Mr. Early. What standards have we set for the recruitment of

these lawyers?
Mr. J.vFFE. AVell. the broad standards that we have employe<:l in

determining wluit lawyers would be suitable to represent these people
are: We would like them to have had litigation experience. We would
like them to have had a knowledge of procedures in Federal courts.

21-221 O - 78 - 13
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We would like them to have a knowledj^e of the types of defenses, and
the reasoning and rationale behind tliosc defenses, that I will call

governmental defenses that deal primarily or essentially with the arg\i-

juents related to immunity.
They can gather that experience either by having been former Gov-

ernment lawyers in the litigation sphere or attorneys who sue the

Government frequently and have read our briefs and understand what
we say.

Mr. Early. At what rate will we pay them ?

Mr. Jaffe. AVe neirotiate with theui. We have negotiated fees which
in almost every instance are less than they charge their normal clien-

tele. With one single lawyer exception, all the fees we have negotiated

are within the range of $50 to $75 an hour which is less than every one
of these lawyers, in my view, charges his clients.

REASONS FOR USING PRIVATE COUNSEL

Mr. Early. What is the reason for such a drastic step in going to

private counsel? Don't you feel the Department has the staff to do
the job?
Mr. Jaffe. Xo; it is because as I explained before, the Department

cannot represent them directly because of the conflicts of interest that
arise. AVe cannot have an attorney representing a man who at the
same time is a tarjret of a criminal investigation for the same conduct
with respect to which the civil suit arises either by the Criminal Divi-
sion, the Tax Division, or the Civil Rights Division.

COST CONTROL

Mr. Early. Isn't it an open ended proposition you are presenting us

with as far as costs? We are not going to have any cost control in this

program at all.

Mr. Jaffe. I think that the need for private counsel fees will be a

continuing one. The cost control that you would have, it would seem to

me, would perhaps be post-examination types because I don't know how
we can be predictive. xVs a result of post-examination. I think perhaps
the Congress may be able to determine how it would like to control the
funds spent for it. It miffht put a ceiling on it.

Mr. Early. If you can't predict the costs, how are we to appropriate
the money?
Mr. Jaffe. When I say predict the cost, I am talking about being

able to say, as we do in so many other situations, that we are going to

have so many attorneys, who get so much a year, have so much rent
and have so much per diem.
Mr. PEARLY. You are going to need some auditors to audit the at-

torneys, too, aren't you ?

Mr. Jaffe. That is certainly a possibility. We do scrutinize their
bills. We can't go into an attorney's office whom we have retained to

represent a person with whom we are in conflict and be too exacting
about what we ask him, for example, whether the time he spent was
necessary, why he spent that time, why he made that motion, because
we would be interfering with the attorney-client relationship that we
could not enter into. We cannot interfere with it either.
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Mr. Early. So, you are telling us that the taxpayers cannot know
what services they are paying for ?

Mr. Jaffe. No; I think the taxpayer is in exactly the ^aine position

that a court would be. When a lawyer comes in and asks for an allow-

nnce of fees in a probate matter or any matter where the Congress has

passed legislation to authorize the allowance of counsel fees, he

doesn't merely come in and submit a bill for $5,000. The court will in-

sist, and if the court doesn't, we do, insist that he submit a statement

of the hours he spent, of what he spent those hours on, of the expenses

that he incurred, for what reason and what his disbursements are.

We as lawyers can look at those same things which we get from
those attorneys and we ain determine whether if he says he spent

3.5 houi-s preparing a motion for summary judgment, whether that is

a reasonable time considering the issue he was briefing; or if he says

he spent 33 hours in preparing a motion for summary- judgment, that,

too, might be reasonable in our professional judgment if we can under-
stand what was involved in that particular motion.
Mr. Early. Where does that go to control costs?

Mr. Jaffe. I can't answer that. I don't know how we can predict

how much will be involved in the defense of a suit or how much time
will be. spent or even what proceedings may come up or where dis-

covery will lead.

Mr. Early. T don't know how you ciin go into this type of program
without having those answers.
Mr. Jaffe. Xeither can a corporation have those answers.
Mr. Early. A corporation doesn't have these problems. There is a

biff difference.

Mr. Jaffe. T am equating the Ignited States to a corporation. If we
have litigation and an attorney is going to be hired for it. I don't
know anybody who can pay that lawyer at an hourly rate and be able
to predict with any degree of accuracy how much his bill is going
to be.

alternatives

Mr. Early. I am concerned whether we have developed enough
alternatives. Before we jump into this program, we should look at
the alternatives. At least the Congress has not had enough chance to
see them.
Mr. Jaffe, you suggested that you have hired private counsel in the

past. For the past 3 years what has been the expenditure from the
Department for private counsel and in how many cases has the De-
partment been involved for each of the last 3 vears?
Mr. Jaffe. I have figures for fiscal years 1974, 1975, and 1976.
In 1974 and 1975, we had private counsel fees in one case. That was

a case in Charlotte, N.C.
Mr. Early. A^Hiat was the cost of the attornev?
Mr. Jaffe. We paid fees in that case in 1976, too. We had to hire

several attornevs because we had conflicts between defendants. The
entire cost for those 3 years was approximately $73,000.
Mr. Early. So we are frompr into a totallv unioue situation.
Mr. Jaffe. Absolutely. T have to emphasize that the numbers of

cases in which we have to go to private counsel are few, not many.
But those cases ai*e cases in which we have manv, many defendants
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as a rule. They are blunderbuss attempts at attaining hup^e monetary
recoveries. Tlie}^ name persons as defendants who may have nothing

to do with it. They add names as defendants, which happened in the

case of North Carolina, every time they take a deposition and a name
is mentioned, that person is added as a defendant. When we have a

conflict between defendants we cannot, we feel, without prejudicing

other defendants who are also Government employees, represent one
or two by saying he is not going to be prosecuted or he is not in con-

flict. We will, of course, represent all defendants sued in their official

capacity.

PENDING REQUESTS FOR COUNSEL

Mr. Early. How many cases currently have representation requests

under consideration ?

Mr. Jaffe. Under consideration we have at the moment, we have
three, I believe.

Mr. Early. Don't you feel you have opened a Pandora's box here?
Mr. Jaffe. Well, I don't know w^hether I would call that Pandora's

box. I think w^e are involved in a situation in which representation

is in the best interests of the United States. In relatively few cases,

repi-esentation cannot be furnished by Government attorneys and we
have to resort to the private sector. We are hopeful that it won't
continue at these levels for very much longer.

These cases, of course, will last for a few years, but we are hopeful
that the initiation of new suits will soon become a thing of the past
except in what we get in the normal course of events.

Mr. Early. You are hopeful but you don't really think that is going
to happen, do you ?

Mr. Jaffe. As Mrs. Burke pointed out, if the Government agencies
which are largely responsible for the precipitation of these kinds of
suits change their ways, there should be no occasions for these to arise.

PRIOR FUNDING FOR PRFVATE COUNSEL

Mr. Early. I don't remember appropriating any money for this

type of program.
Mr. Jaffe. You have not appropriated any money for this type of

program.
Mr. Early. You have already done several cases.

Mr. Jaffe. We have considered that our utilization of those funds
for private counsel in the past when thev were not very high could be
properlv justified under our allocation for salaries and expenses.
Mr. Early. At other times I have heard the Justice Department

comment that it is not the amount of money but it is the principle.

Now is it a relatively small amount of money and the principle is

not involved?
Mr. Jaffe. T think there is a principle involved. I think as a matter

of fact it would be much better if Congress did address that issue.

Mr. Early. Do you have any reservations about this being a supple-
mentary request?
Mr. Jaffe. I have no reservations about it being supplementary be-

cause we are incurring this in fiscal year 1977. We have no money to
pay it.
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GOVERNMEXT RESPOXSIBILITi'

Mr. Early. You are the ones that are initiating the program.
Mr. Jaffj-:. Mr. Early, you speak as though we had a choice. I do

not believe that as a ^governmental airencv with a responsibility to pro-

vide services that we did have much of a choice. I think we had to

furnisli counsel.

Mr. Early. Will you say that that is true of Go^•ernment ? If the

Justice Department was to fund everything the Conjrress has lejris-

lated. you would need an appropriation seven times what you have.

There are other areas which you put off and wait a while until you
^et appropriations.

But in this particular thintr you use the justification that the rules

are there and we have to ^o do it.

Mr. Jafft:. Mr. Early, this was wholly unanticipated. What made
us aware of the enormity of this was what happened last fiscal year.

Last fiscal year brought to our attention that these suits were not pist

the normal phase of litigation that mi«:ht come up anytime in which
we have a conflict, and which comes up larely. But in these cases the

conflicts are there.

Mr. Early. Don't you think we have to establish different policy

to deal with this problem ?

Ml-. Jafpt.. Yes. If the Congress can think of a different policy with
which to treat that. I personally would certainly welcome it. I cannot
think of how the Conjrress. without abandoning employees acting in

^ood faith, can come up with a policy that won't run up ajrainst the

same conflicts I am speakinor about.

Mr, Early. What happens in a case where you hire counsel who does
a terrible jol)? What is the Justice Department's responsibility?

Mr. Jafi-t.. We try to ^uard against that.

Mr. Early. We always try to «ruard against these things, but un-
fortunately they continue to happen.
Mr. Jaffk. I think we would be aware of the terrible job before it

went too far. W»^ not the bills ])eriodir'ally and we know what is ^oin^
on in the cases. We can determine if that situation ever arises and we
reserve the rijrht to terminate that counsel's services.

So I don't think it would <ro too far if we have a counsel who is not
doinjr the job and is not qualified. So fai- we have had only qualified

attornevs, attorneys we knew in advance.
Mr. Early. You hire private counsel l:>ecause of the type of case you

have?
Mr. Jaffe. We hire private counsel because we can't furnish counsel.

Mr. Early. Don't you feel you are ^ointj to have a responsibility

because you are paying for the counsel ?

Mr. Jaffe. We have a responsibility for the amount of the payment.
Our arrang:einent with the counsel is. as it must be, that he owes all

his professional responsibility and obligation to the client and not
to us.

Mr. Eari.y. I heard similar types of ar^iments on the requests in

the legislation for the swine flu insurance. Xow the suits are pouring
in aguinst us. It seems to be a very similar thing we are requesting here.

I have no further questions, Mr. Chairman.
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VALIDITY OF GOVERNMENT RESPONSIBILITY

Mr. Slack. Mr. Cederber^?
Mr. Cederbero. The facts are that the principle of assuring that the

individual employee of the Government, in the conduct of his own
duty, is protected against lawsuits?
Mr. Jaffe. That is correct.

Mr. Cederbero. Is that the principle that has been with us for many
years ?

Mr. Jaffe. That is correct.

Mr. Cederbero. We are living in a rather unusual era now where
the rash of lawsuits not only here but all over the country is greater

than it ever has been in the past. We have never seen this before.

Your problem now is assuring: the defense of such individuals.

Every member sitting around this table can be subject to a lawsuit

from an employee in our office or anything else. It is essentially your
responsibility or the Government's responsibility to defend against
that, right, unless it is a criminal charge against the individual?
Mr. Jaffe. Then we prosecute him.
Mr. Cederbero. That is a pretty valid principle. Have you found

any instance where the Government, through the I^gal Services Cor-
poration or some other way, is also paying for the other end of the
suit?

Mr. Jaffe. We have had that in other areas, but not in this one.

That circumstance was made known to the Congress. Tliat usually
occurred in those suits we had, and these were a couple of years ago, in

which challenges were made to the food stamp programs. Those are
the ones I remember most, in which the attorneys for the class of
plaintiffs that were suing were in organizations funded by Federal
funds. However, that did not present the conflict fo wliich T am ad-
dressing my remari^s because in those suits even thongli the Federal
Government, that is the Treasury, was in a sense financing both ends
of the litigation, as we do today in the public defender system, the
conflict does not arise because neither the organizations suing in the

food stamp programs nor the public defenders defending persons we
are prosecuting have a responsibility to the same person.

The public defender is not responsible to the Attorney General. The
Criminal Division and the Civil Division are. The same was true of
these funded legal activities. I don't remember the terminology, but
you know the organizations or the funding I am referring to. They,
too, were not responsive to the Attorney General.
The Civil Division could not have instituted such a suit against the

Department of Agriculture and had some other lawyers in the De-
partment of Justice defend it. That would be a conflict.

Mr. Cederbero. Do you have any knowledge of how many indi-

viduals in the Government are involved in suits at the present time?
I notice you have one here where the Attorney General is involved
in a suit. Are there any other Cabinet members?

Mr. Jaffe. Yes.
Mr. Cederbero. So they are growing. You are involved in the de-

fense of all of them ?

Mr. Jaffe. That is correct.

Mr. Cederbero. You are trying to use in-house counsel where you
can, correct ?
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Mr. Jaffe. We use in-house counsel wherever we can. We strain to

use in-house counsel. The highest paid lawyers in the Government get

less than $20 an hour, which is a lot less than even the reasonable rates

we are charged by private counsel.

Mr. GoLDBLOOM. As an example, in the mail opening litigation at

least one former Postmaster General and former Attorneys General
and former Directors of the CIA were made defendants in that liti-

gation at the same time the criminal investigation was on. So there

were former Cabinet officers involved.

Mr. Cederberg. I don't think we have any choice but to defend an
individual who in the legitimate conduct of his duty was the subject
of a suit. How it is done is another matter, whether it is in-house or
outside counsel. If you liave a conflict with your in-house problem,
then you don't have any choice if you are going to defend them except
an out-of-house counsel. Is that a fair statement?
Mr. Jaffe. It is a fair statement and that is the conclusion we

reached.

I wish to emphasize again that we do speak of legitimate activity.

When I say legitimate, I don't mean that everything we did was
proper because otherwise we would have nothing to defend, but we
do mean the challenged conduct is within the scope of his duties and
he acted in good faith.

Before the Federal Drivers Act was enacted, we represented a
driver being sued even though we knew he ran a red light or didn't

stop at a stop sign. For us to say he was outside the scope of his duties

would be a travesty on the duty to represent him. The thought was
that he was acting within the scope of his duties, he was a driver who
was driving a truck and everyone makes mistakes.

I am not talking about private counsel there. We, of course, would
represent him.
Mr. Cederberg. Thank you.

STATUTORY AUTHORITY TO HIRE PRIVATE COUNSEL

Mr. Slack. Mr. Jaffe, would you please insert in the record the

statutory authority under which private counsel can be retained and
also insert comments on your interpretation and application of the

provisions in this regard ?

Mr. Jaffe. With respect to the hiring of counsel?
Mr. Slack. That is correct.

[The information follows :]

Statutory Authorization

28 U.S.C. 500 provides that "All functions of other officers of the Department
of Justice and all functions of agencies and employees of the Department of

Justice are vested in the Attorney General. * *" Several functions are excepted
that are unrelated to this issue.

(Note. Additional information was later provided to the committee)

.

Mr. Slack. Could former Members of Congress be represented

under this program?
Mr. Jaffe. Yes; if they are sued for work they did as a Member.

That is subiect to the same considerations we give to any employee.

I would like to add in connection with Members of Congress, that

perhaps 3 or 4 years ago, I wrote a letter to a Mr. Raymond Gooch
in March of 1973. who was on the staff of the Joint Committee on
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Government Operations, in response to a question as to the circum-
stances and policy considerations we followed with respect to repre-

sentation of Members of Congress. I think that it might be helpful if

I very briefly indicated what I said then.

Under title 2 of the U.S. Code section 118, we are obliged to rep-

resent officers of the Congress. Onr interpretation of that means that it

does not include Members per se when they are sued. With respect to

Members of Congress and Members of the Judiciary, our policy had
been—and these guidelines may change—our policy had been, when
requested by either a judge or a Member of Congress, to represent him
in a suit whether it be in his official capacity or for money judgment
if he was acting within the scope of his official duties and he w^as acting

in that manner in good faith. Then we would defend.

There were instances in which we regarded the basis of a suit to be
more political in nature, than it was a suit against a Congressman for

either money damages or^other relief, arising out of his official conduct.

For example, we did not represent a Congressman or Senator who
was being sued by his political opponent in a primary or regular cam-
paign for alleged violations of the franking privilege. We are now in-

volved in a suit where the plaintiff sued the Secretary of the Treasury
and the Postmaster General. We have asked the Congress to intervene

because of the problems we have there. The House has. The Senate has
not.

So when I say we will represent Members of Congress, we will, but
they, too, are subject to the conflict considerations that we have.

We have already begun to use private counsel fees at least for the

representation of a committee of Congress. We make no distinction

between a committee and an individual.

Mr. Cederberg. Off the record.

[Discussion off the record.]

Mr. Slack. Back on the record.

Mrs. Burke?
Mrs. Burke. I am not sure, Mr. Chairman. Did you put into the

record order 683-77?
Mr. Jaffe. It is attached to my statement.

ORDER 683-7 7

Mrs. Burke. I have two questions. One involves this policy memo.
That part of the memo that says "representation in these matters

is limited to State criminal proceedings, civil and congressional
proceedings".
The portion I have a question about is State criminal proceedings.
The second quesetion I have involves what is referred to in your

statement, Mr. Jaffe, as the first kind of conflict. That is a conflict

that arises primarily where the acts involved in the civil litigation

are possible violations of criminal law and the Department is investi-

gating that criminal violation and as a result there would be a conflict

that would be raised.

That is the second area that I question.
Mr. Jaffe. If you are reading from my statement, I thought I waa

clarifying it from the statement we submitted.
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During the investigative stage we provide in-honse representation.

The only time we go to private counsel is when the defendant becomes

a "target." A target means that the investigation has reached the point

of beginning to focus on this individual's conduct to such a degree that

the prosecuting people at least are thinking of indictment. The in-

vestigative stage alone does not justify private counsel. It presents

problems, but it does not justify private counsel under the guidelines

because we are trying to avoid it wherever we think we can, consistent

with ethics. If the person becomes a target, then the investigation is

being directed toward him as an individual and we feel that we must
drop out.

But until he is indicted, between the time he is a target and the

time that he is either indicted or not indicted, we hire private counsel.

When he is indicted, we do not pay the private counsel thereafter for

the representation in the civil suit. We cannot because we are on the

opposite side of the fence. I think I have answered your question.

If I may address myself to the State criminal law, we do and have
always provided representation for a Federal official who is charged
with the violation of a State criminal law. if the conduct that is the

basis for the criminal charge occurred in the performance of his duty.
I could illustrate that if you will.

In Louisiana a few years ago, two FBI agents attempting to make
an arrest got into a scuffle with the persons they were arresting. A
gun went off and the object of the arrest was killed. The State indicted
the officer for first degree murder. We represented him in that case.

The indictment was dismissed. Our determination was that he had
acted quite properly witliin the scope of his employment. We were
also satisfied that a crime had not been committed.

Se we provided that representation. That was in-house. That was
not private counsel. We represented him. We had similar situations
where other criminal charges were brought by a State against an
employee who was acting within the scope of liis duties, in good faith.

We have tendered the representation and we have represented.
We have one going forward now in San Diego, a State criminal

prosecution.

REPRESENTATION IX BURGLARIES

Mrs. Burke. Have you made a determination whether or not you
will have representation in-house or private counsel in burglary
cases if FBI officials are alleged to be involved?

Mr. Jaffe. In the Socialist Workers Party case where they do
allege burglaries, we have provided private counsel.
Mrs. Burke. At botli stages, criminal and civil?
Mr. Jaffe. We don't provide counsel at the criminal stage. We are

speaking solely of civil damage suits. State criminal prosecutions or
congressional appearances. We will provide counsel, usually depart-
mental attorneys, but occasionally private counsel.
Mrs. Bi'RKE. The reason I mentioned that was because I assume

the burglary would be a State prosecution.
Mr. Jaffe. No; it is a Federal prosecution.
Mrs. Burke. Thank you.
Mr. Slack. Any questions, Mr. Early?
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SPECIAL DEFENSE OFFICE

Mr. Early. Is there a possibility of settino; up a special defense

office, you know, an opposite of the Watergate Special Prosecutors
office?

Mr. ,Jaffe. That would not help because the Special Prosecutor is

also responsible to the Attorney General. He has been given a certain

amount of freedom, but the chain of authority is there.

Mr. Early. Wouldn't we be able to le^slate to separate that re-

sponsibility ? Wouldn't we be better off with a special office that was
handling this t3'pe of problem rather than a private attorney?

Mr. Jaffe. I suggest that might present some questions that might
even have constitutional dimensions because the enforcement of the

law, which this is, is in the executive branch. I presume that a sep-

arate office apart from the Attorney General responsive to the Presi-

dent could be established, but I wonder about the wisdom of separating
law enforcement functions from legal services functions which are

also a form of law enforcement.
Mr. Early. Don't you think this program brings up several con-

stitutional questions ?

Mr. Jaffe. I think they bring up none.
Mr. Early. Really, we don't have an obligation to provide the same

counsel to everyone. We are even going to pay those different rates.

Could not a defendant in one of these cases be able to suggest the
Justice Department supplied him with a lawyer at $50 an hour while
they supplied another party "X"' with a counsel at twice that rate?

Mr. Jaffe. We have not had those complaints yet.

Mr. Early. We have not had enough time to get them.
Mr. Jaffe. This has been going on now for over 2 years. We have

not had those complaints. No one has yet complained about the
quality of the representation that he is receiving. We do not hire

these lawyers from the yellow pa^es of the telephone directory or
anything of that sort. We are quite confident that the lawyers we
have hired have the competence, ability, and experience to avoid that.

If we do get a complaint, we will investigate it and if it is justified,

we will discharge that lawyer.
Mr. Early. Thank you, Mr. Chairman.

[the remainder of the hearing is deleted]
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Mr. POMMERENING. * * *
I- • • —

I appreciate the opportunity to appear before you to discuss the

1977 supplemental appropriation request.

DEPARTMENT STATEMENT

As you indicated, I have a lengthy statement which sets forth this

request in detail. You have already given your permission, and I

would like to summarize that longer statement and have the full

text inserted in the record.

Senator Hollings. It will be included.

[The statement follows:]

827

Statement of Glen E. Pommerening

Mr. Chairman and Members of the Subcormittee:

I appreciate the opportunity to appear before you today to discuss

the 1977 supplemental appropriation request of the Department of Justice.

[Pages 828-831 of the hearings are deleted]
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* * ^ ^ ^ ^

For the Civil and Criminal Divisions, $4,878,000 is requested to pro-

vide private legal representation to several groups of former and present

Federal employees in civil suits alleging the use of questionable investi-

gative activities.

The Attorney General has traditionally provided legal representation

to present or former officers or employees of the Government who are sued

for acts or conduct arising out of the performance of their official

duties. Such representation is clearly in the best interests of the United

States since it assures the fearless performance by an employee of his

duties, unfettered by the threat of bearing the burden and expense of

vexatious litigation. This representation has been traditionally provided

since the Country's founding. The practice has been sanctioned by the

courts and has been extended to the Judicial and Legislative Branches as

well. Ordinarily, such representation is provided by attorneys within the

Department of Justice. However, representation cannot be so provided where

a conflict of interest or a violation of the canons of ethics arises. Con-

flicts arise primarily in two situations. The first is when the Department

is investigating acts involving civil litigation for possible violation

of criminal law. Obviously, the Department cannot represent, by its own

attorneys, an employee in a civil suit at the same time that such employee

is the target for possible criminal prosecution for the same conduct. The

second situation is where multiple defendants in the same civil suit have

conflicting interests with each other in respect to the defense of that suit.

The canons of ethics do not permit representation of conflicting interests

in the same suit by the same attorney — in this case, the Attorney General.

During the past two years or so a number of suits have been instituted,

each having many defendants, alleging improper activities by present or

former employees and seeking huge individual monetary judgments. Each presents
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one or both of the conflicts mentioned above. These cases, some of which

are class actions, with the massive discovery that each entails, can be ex-

pected to be in active litigation for a long time. The continuing dis-

closures of intelligence and enforcement activities and the evolution of

changing concepts in the law of official imnunity portends the institution

of similar additional suits.

In the last fiscal year and the transition quarter, before the Department

was able to anticipate the magnitude of the representation problem, it i.pent

over $500,000 to pay private counsel, to the detriment of other activities.

The increasing costs of private counsel fees can no longer be absorbed.

[Pages 834-846 of the hearings are deleted]
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PRIVATE COUNSEL FEES

Senator Hollings. Now would it suit the witness to go back to

the matter of attorneys' fees?

Mr. PoMMERENiNG. Ms. Babcock and Mr. Jaffe are here, and Mr.
Goldbloom and other Deputy Assistant Attorneys General.

Mr. Chairman, before you proceed further with Ms. Babcock, when
we heard this matter before the House subcommittee, they requested
a statement as to the legal authority for this program. Unfortunately,

the statement was not available in a prepared form for inclusion

in the transcript. I have with me today the opinion from John M.
Harmon, Acting Assistant Attorney General for the Office of Legal
Counsel, which I would like to submit to you for the record.

Senator Hollings. Very good. It will be included.

[The memorandum follows:]
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I'NN F.D ^^.vr^:i GOVi.RN'MrNi '

Memorandirrn

TO : Irving Jaffe
'

datf.: Ff B
^ ^ 1977

Deputr/ ;.sr>\stant Attorney General
Civil Divijion /^^. •

V,
'

'''"'^'
• John M. li'.-irr.on '^ ;

''.'-

Acting /-.'jsistrxit ALtdi-ncy General
Office of Lccal Cour^ol

"•''*"'^'
AuUiority for Fotainijig Outside Local Counsel

Tills is in response to your recent request for a mennorandum setting

fcrt?i t]'.e Djpcortrrvc'nt's authority to retain private attorneys in certain
circur.i3':<nnces

.

Daring the past year, the Departircnt has retained, at Go%'enment ex-

pei\se, a nurber of private attorneys to represent present and fotnver

Federal cj^iployees. Tluc practice has related mainly to the defense of
civil actions involving conduct v.hich is also the subject of a Federal
criniinal investigation. As you knav, fcnrer Assistant Attxjmey General
Scalia determinad tliat the Departi'imt had authority, in such circumstaiices

,

to retain outside legal ccuiisel. I agree with that conclusion and with
the underlying reasons, \stiich iray be surrtrarized as follows:

1. General procurement authority of the Attorney General - 41 U.S.C.
11(a) provides in pare that: "No contract or pjrcnase on be-half of ti-.e

United States shall be made, unless the saire is authorized by la-./ or is

under an appropriation adequate to its fulfillment . . . ." Under this
provision, alternative bases for the naking of contracts are set forth;
i.e., such action nuy eitlier be "authorized by law" or be "ander an
appropriation adequate to its fulfillment." For present purposes, oily
the former tesis will be discussed.

Apart from 41 U.S.C. 11(a), the general principle governing authority
of axecutive officers does not require specific enumeration of tloeir

po'A'ers, but assumes the grant of pavers reasonably needed to perform
their statutory duties. See, e.g.. United States v. Macdaniel , 32 U.S.
1, 13-14 (1833).

41 U.S.C. 11(a) could be regarded cither as an explicit application
of this general principle to the area of contracting or, as the expression
of a congressional intent that a higher standard apply to that axea.l/
Ha.stjver, it mould be clear that the nore restrictive vie>?s wiiich appear
in scnc of tine evxciier q-x^^q.-. 2/ v.ouid no longer be folla.^d. In modem
times, the extensive business of the Federal Govx;mment could not be
conducted Ci\ the b»sis of a principle v.tiich reqijires either explicit con-
tracting aucJiority or ca-.tracting uvitliority "by necessary implication" as
narrO/;ly as t;:at phrase v.-cS intcrprr-tcd in the Qiase case. 3/

1/ The legislative history is -uninfoOTative as to i^nich interpretation is
correct, e.xcept that the general standard is suggested bv the citation in
the margin of Rev. Stat., section 3732, the predecessor of 41 U.S.C. 11 (a)

.

or The Floyd Acceptances . 74 U.S. 666 (1868)

.

2/ E.g., Chase v. United States , 155 U%S. 489 (1894).

3/ See footriote 2, above.

21-221 O - 78 - 14
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It is clccr that, as a qonoral ir-atter, the Attoniey General has the
pa..'or to nk-»kc cc:V:racts fcr goods and services reasonably ne^ed for the
conduct of tl-ie iv^-pcxtrent's fousii-.css/ The gjestion here is v.hetlior this
general pc-.-'ir citends to the present agreements for the retention of
private actom.?ys.

A basic responsibility of the Attorney General is to represent Federal
agencies and their cnployees in connection v;ith civil litigation. See 28
U.S.C. 516-517. Under 28 IJ.S.C. 517, the Attorney General is cuthorized
to send officers of the Deparl^nent to attend to the interests of the United
States in pending suits "or to attend to any otJ-jer interest of the United
States." . I

T\>ro interests of the United States are present in regard to litigation
of the type- involved here. First, since the conduct at issue was ^xsrfoniied

in connectiai v.'ith Federal onployncnt, it m?,y be iirportant fcr the Govom-
irent to establish its legality if properly autliori?,ed. Second, the failure
of the Government to undertake the expense of defending apparently lawful
actions taken in good fciith in the performance of govemnrventai duties
could have a serious and detrinyaital effect upon the current morale of
Federal exiployees and upon the vigor v/ith which they pursue their assign-
rents in the future. 4/

The authority to defend is, in our view, established by the statutes
cited above, and the traditional practice of the Departinent in defending
civil suits supports the same ccnclxision. Ihe ranaining question, hc^^3^ver,

is wivether in tl-ie present type of situation the Department may do by con-
tract—i.e. through use of private attorneys—v^t it would be permitted to
do directly. In our view, it may do so.

Titc pondi^ncy of criminal investigations concerning the very conduct

which is t];o subject of the civil suits creates a serious potenricxl con-

flict of interest v/ith respect to rcpresontation by Deportment attorneys.

It could suojoct tlie Department's officers to conflicting loyalties and
create an inappr6pri.ate r.v±)lic inage for tiic Departnent itself. If a

peiidiiig investigation should IccvJ to indictrrent of one of the individuals

who is represented, representation by Justice Deparbrcnt attorneys would
havd to be terminated. 5/ This cpuld seriously impair the employee's de-

fense of the civil case. Yet, these CCTiseq^aences can be eliminated or
substantially minimized by providing Departmental assistance through the

hiring of private attorneys, rather than use of DepartiT.2ntal personnel.

2. Sunrary - Because of possible conflicts of interest, representa-
tioi by Department employees is not feasible. Thus, the type of representa-

tion referred to iji 28 U.S.C. 517 would not be appropriate. Nonetheless,

interests of the United States, cis well as interests of the individual

Federal employees, are at stake. In tliese circumstances, in our view, the

Attorney General may properly use his general authority as the head of the

Department, see 28 U.S.C. 509, td further the above-mentioned interests of

tlie United States by retaining private attorneys. 6/ That course is the

roost feasible iraans of accomplishing an end which is fully consisteait with
the statutes prescribing the functions of the Department of Justice.

4/ In a matter before the Ccmptroller General, sijidlar points were raised
by tlte Civil Diviision and apparently were accepted as valid by the Comp-
troller General. See Decision of the Caiiptroller General, No. B-182816
(Oct. 29, 1975).

5/ See the guidelines issued by former Attorney General Levi, 42 Fed. Reg.
5695 (1977).

,

6/ Cf . 51 Conp. Gen. 561 (1962) (CEO contract for the services of a trans-
lator. )
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ATTORNEY GENERAL'S POLICY STATEMENT

Mr. PoMMERENiNG. I also have Department Order No. 683-77,
which is a statement of policy executed by the Attorney General
on January 19, 1977, covering this issue which I would also like

to submit to the committee.
[The order follows:]
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©ftuT ijf tlji^ J\Uin*nru 03nuu*(il

» TITLE 28 — JUDICIAL ADMINISTRATION

aiAPTER I -- DEPARTMENT OF JUSTICE

PART 50 — STATEMENTS OF POLICY

Order No. 683-77

AGENCY: Department of Justice

ACTION: Statement of policy

EFFECTIVE DATE: The date of this publication.

SU1'2IARY: The attached statement of policy describes the
limits v;ithin which the Department may provide for repre-
sentation of Federal employees v;ith respect to employment-
related matters in v;hich they are involved in their
individual capacity. Representation in these matters is
limited to state criminal proceedings, and civil and
Congressional proceedings.

SUPPLEMENTARY INFORI-IATION : It may be helpful to set
forth briefly the manner in \>:hich the representation
authority set forth in the statement of policy is cur-
.rently being applied. Bearing in mind that extraordinary
situations may justify going to the outer limits of the
guidelines , the present practice of the Department is as
follows :

1. The Department v;ill* represent an employee v;ho is
sued or subpoenaed in his individual capacity,
if the acts ^vhich constitute the subject of the
proceeding reasonably appear to have been per-
formed within the scope of his employment and if
he is not the target of a Federal criminal in-
vestigation V7ith respect to such actions.

2. Ifnere, although the employee reasonably appears
to have acted v;ithin the scope of his employ-
ment, a pending investigation has disclosed
some evidence of his specific participation in
a crime, the Department v;ill pay for represent-
ation by a private attorney.

* 3. The Department v;ill likewise pay for represent-
ation by a private attorney V7hen several
employees, otherwise entitled to representation
by the- Department, have sufficiently conflict-
ing interests which in the Department's view
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preclude representation of each of them by the
Department.

4. The Department will not represent, or pay for
the representation of, any employee, if, with
respect to the acts that are the subject of the
representation, an indictm.ent or information
has been filed against him by the Uiiited States
or a pending investigation of the Department
indicates that he comjnitted a criminal offense.

5. The Department V7ill not provide or pay for
representation where the positions taken would
oppose positions maintained by the United
States itself.

By virtue of the authority invested in me by 28
U.S.C. 509, Part 50 of Cliapter 1 of -Title 28 of the Code
of Federal Regulations is hereby amended by addition of
the following sections:

§ 50.15 Representation of Federal Employees by
Department of Justice Attorneys or by
Private Counsel Furnished by the Depart-
ment in State Crim.inal Proceedings and
in Civil Proceedings and Congressional
Proceedings in V7hich Federal Employees are
Sued or Subpoenaed in Their Individual
Capacities.

(a) Under the procedures set forth below, a
federal employee (herein defined to include
former employees) may be represented by
Justice Department attorneys in state
criminal proceedings and in civil and
Congressional proceedings in v;hich he is
sued or subpoenaed in his individual
capacities, not covered by §15.1 above.

(1) When an employee believes he is entitled
to representation by the Department of
Justice in a proceeding, he must submit a

request for that representation, together
with all process and pleadings served
upon him, to his imjnediate supervisor
or whomever is designated by the head
of his department or agency, forthv.'ith.
The employee's employing federal agency
shall submit to the Civil Division in a
timely manner a statement, with all
supporting data, as to whether the employee
was acting within the scope of his employment
together with its recommendation as to
v;hether representation should be
provided. The communication between
the employee and any individual acting as
an attorney at his employing agency, with
regard to the request for representation,
shall be treated as subject to the
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attorney-client privilege. In emergency
situations the Civil Divir.ion may initiate

^conditional representation after communication
'by telephone with the employing agency.
In such cases, appropriate written data
must be subsequently pro\iided.

(2) Upon receipt of the- agency's notification
of request for counsel, the Civil Division
will determine whether the employee's actions
reasonably appear to have been performed
within the scope of his employment, and
whether providing represcnCation
is in the interest of the United States.
If a negative determination is made. Civil
Division v/ill inform the agency and/or the
employee that no representation v;ill be
provided.

(3) Where there appears to" exist the possibility
of a federal criminal investigation or
indictment relating to the same subject matter
for which representation is sought, the Civil
Division v;ill contact a designated official
in the Criminal Division for a determination
whether the employee is either a target
of a federal criminal investigation or a
defendant in a federal criminal case. An
employee is the target of an investigation if,
in addition to being circumstantially implicated
by having the appropriate responsibilities
at the appropriate time, there is some
evidence of his specific participation in
a crime. In appropriate instances, Civil
Rights and Tax Divisions and any other

. .
prosecutive authority within the Department
should be contacted for a similar determination.

(4) If the Criminal, Civil Rights or Tax Division
or other prosecutive authority within the
Department (hereinafter "prosecuting division")
indicates that the employee is not the target
of a criminal investigation concerning the act
or acts for which he seeks representation,
then representation may be provided. Similarly,
if the prosecuting division indicates that
there is an ongoing investigation, but into a
matter other than that for v/hich representation
has been requested, then representation m.ay

be provided. .^

(5) If the prosecuting division indicates that the
employee 'is the target of a criminal investiga-
tion concerning the act or acts for v;hich ha
'Seeks representation, Civil Division v/ill

inform the. employee that no representation by
Justice Department attorneys will be provided.
If the prosecuting division indicates that the
employee is a target of an investigation
concerning the act or acts for which he seeks
representation, but no decision to seek an
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indictment or issue an information has been made
a private attorney may be provided to the '

employee at federal expense under the
procedures of § 50.16.

(6) If conflicts exist betv/een the legal or
factual positions of various employees in
the same case which make it inappropriate
for a single attorney to represent them all,
the employees may be sepr.rated into as many
groups as is necessary to resolve the con-
flict problem and each group may be pro-
vided v/ith separate representation. Some
situations may make it advisable that private
representation be provided to all conflict-
ing groups and that Justice Department at-
torneys be withheld so as not to prejudice
particular defendants. In such situations,
the procedures of § 50.16 will apply.

(7) Once undertaken, representation under this
subsection v;ill continue until either all
appropriate proceedings, including applici;ble
appellate procedures, have ended, or until
any of the foregoing bases for declining or
withdrawing from representation is found to
exist, including without limitation the basis
that representation is not in the interest of
the United States. In any of the latter
events, the representing Department attorney
on the case will seek to withdraw but will
ensure to the maximum extent possible that
the employee is not prejudiced thereby.

(8) Justice Department attorneys who represent
employees under this section undertake a full
and traditional attorney-client relationship
with the employees with respect to the at-
torney-client privilege. If representation
is discontinued for any reason, any incrim-
inating information gained by the attorney
in the course of representing the employee

' continues to be subject to the attorney-
client privilege. All legal arguments ap-
propriate to the employee's case will be
made unless they conflict: with governmental
positions. Where adequate representation
requires the making of a legal argument v/hich
conflicts with a governmental position, the
Department attorney shall so advise the
employee

.

(b) Representation by Department of Justice attorneys
is not available to a federal employee whenever:

(1) the representation requested is in connection
with a federal criminal proceeding in which
the employee is a defendant;

(2) the employee is a target of a federal criminal
investigation on the same subject matter;



202

855

(3). the act or acts with regard to which the
employee desires representation do not
reasonably appear to have been performed
v/ithin the scope of his employment with the
federal government; or

(4) it is otherwise determined by the Department
that it is not in the interest of the
United States to represent the employee.

I

§ 30.16 Representation of Federal Employees
by Private Counsel at Federal ZKponso.

(a) Representation by private counsel at federal
expense may be provided to a federal employee
:only in the instances described in § 50. 15(a) (5^
and (a)(6).

(b) VThere private counsel is provided, the follow-
ing procedures will apply:

(1) The Department of Justice must approve
in advance any private counsel to be
retained under this section. X^ere
national security interests may be in-
volved, the Department of Justice will
consult with the employing agency.

(2) Federal payments to private counsel for
an employee will cease if the Department .

"

of Justice (i) decides to seek an indict-
ment of or to issue an information against
that employee on a federal criminal charge
relating to the act or acts concerning
which representation v/as undertaken;
(ii) determines that the employee's
actions do not reasonably appear to
have been performed within the scope of
his employment; (iii) resolves the con-
flict described in § 5C.15(a)(6) and tenders
representation by Department of Justice
attorneys; (iv) determines that representa-
tion is not in the interest of the United
States; (v) terminates the retainer v;ith the
concurrence of the employee-client,- for any
reason.

(c) In any case in v;hich the employee ;is not .repre-
sented by a Department of Justice .attorney , -the

Department of Justice m.ay seek leave to •intervene
or appear as amicus curiae on behalf of the'*<-

United States to assure- adequate considei'"cJxtibn

of issues of governmental concern. i-

-±iyO-^f- ^-^ U *-^'^^

Edward II. Levi
Attorney General
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CONTRACTING PROCEDURES

Senator Hollings. Let us go specifically to that order.

Does that order have any contracting procedures and any limits

on the amount of fees?

Mr. PoMMERENiNG. No; it does not.

Senator Hollings. How do you keep an account? What is the

policy? I can understand the intent, but I do not understand the

contracting procedures.
Ms. Babcock. I think I should defer on this to Mr. Jaffe, who

is the Deputy Assistant Attorney General who was in the Department
when this problem arose and has been dealing with it.

Mr. Jaffe. Mr. Chairman, the manner in which we retain counsel
is through a form of letter contract in which we agree upon in ad-

vance, an hourly fee. The hourly fee is invariably lower than the

fee the attorney normally charges in his private practice. The authority

we have for doing that, which would be outlined in the memorandum
which we just submitted, is in my opinion supported by the law
and the regulations. It is a negotiated contract, not one that is let

out for bids, because it is for personal services. We believe we comply
with the contract requirements. We do not have a ceiling on the

amount that is going to be paid. It is almost impossible for us to

project what the requirements of litigation will entail when it is as

complex and as lengthy as they seem to be. We do audit the bills

that are sent to us; we do object to certain amounts that have been
included in them. We make our own professional appraisal as to

whether or not the time spent on any given legal chore is a reasonable
period of time for that type of work.

Senator Hollings. No ceiling, but the fee schedules you stated

are less for the attorneys contracted with than they actually have
been charging on an hourly rate. Is that correct?

Mr. Jaffe. That is correct.

Senator Hollings. When was the responsibility or obligation fixed

in the Department? Just at the time of the order? Am I correct

that nobody who had an attorney prior to that order is allowed any
assistance?

Mr. Jaffe. Do you mean the order that was just submitted, the

Attorney General's order?
Senator Hollings. Right.

Mr. Jaffe. The Attorney General's order is a policy statement of
guidelines which we thought we ought to have in writing. For the

most part, we were following those guidelines prior to that time.

We do not regard that policy statement as an authorization to con-
tract.

Senator Hollings. You contracted before that order?
Mr. Jaffe. We certainly did.

CLAIM BY FORMER POSTMASTER GENERAL EDWARD DAY

Senator Hollings. When did this procedure commence within the

Department? I am trying particularly to get to Postmaster General
Day's claim. Why was he excluded?

Mr. Jaffe. He wasn't excluded, Mr. Chairman. We are paying his

attorney at the moment. Mr. Day's problem is that we have not
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paid attorneys' fees he incurred prior to the time that we engaged
private counsel for him.

Senator Hollings. Do you think they were legitimately incurred
prior to the time?

Mr. Jaffe. I think he required professional legal services prior to

the time we had determined any policy to engage legal counsel.
Senator Hollings. Are the amounts fair and reasonable?
Mr. Jaffe. I cannot tell that because I have not had a statement

submitted, nor have 1 had an opportunity to appraise the time spent.

Senator Hollings. If you found after a careful study they were
fair and reasonable, would you pay them?

Mr. Jaffe. I would have some legal problems with that because
we hadn't contracted for it beforehand.

Senator Hollings. Then I am back to the original question. When
does the time of contracting occur? When did this policy commence?

FIRST LETTER CONTRACT

Mr. Jaffe. I think the first letter contract that we entered into

was probably in mid- 1975. I would have to check the exact date.

Senator Hollings. So you say in all prior to mid- 1975, whenever
the date is fixed, and we will include it for the record

Mr. Jaffe. I will get the date.

[The information follows:]

Private counsel had been retained for present or former government employees
by the Civil Division in two isolated suits in Fiscal Years 1974-1976 but the Division

was able to absorb the approximately $80,000 in costs incurred for those two suits.

With regard to the present series of civil damage suits which have necessitated the

retention of a large number of private counsel, the Civil Division retained private

counsel in September of 1975 for a number of present and former federal employees
for appearances before the Senate Select Committee on Intelligence Activities. One
attorney was also retained for the civil litigation in September of 1975, with the

majority of attorneys retained in December of 1975.

A copy of the text of a typical retention letter sent by the Civil Division to private

counsel retained in the civil suits follows.
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[DATE]

[INSIDE ADDRESS]

Dear Mr.

This will confirm your retention by the Department of Justice to

represent in one or more of the following cases:

John Doe, et al. v. John McCone, et al . , USDC N.D. Calif., Civil Action
No. C-75-1211-C3R; Rodney Driver, et al . v. Richard Helms, et al .

.

USDC D. R.I., Civil Action No. 75-022A; and Grove Press, Inc. . et al .

V. CIA, et al . , USDC S.D. N.Y., Civil Action No. 75-3493. The fee

agreed upon was $ per hour plus costs. I wish to emphasize that

although the Department of Justice has assumed responsibility for your
remuneration in the course of such representation, your responsibility
is, of course, solely to your individual clients. Furthermore, should
the current conflicts of interest which led to our decision to retain outside
counsel be resolved in the future, there is tho possibility that the De-

partment will reevaluate its position on representation and may wish,

at that time, to undertake the defense of your clients in this matter.
In addition, should any of your clients be indicted or otherwise determined
to be criminally culpable By th.e Criminal Division for any role he \r.ight

have played in the mail opening program, we may reevaluate the propriety
of our continuing to pay counsel for that person in these civil actions.
You and your clients should, finally, be aware that by entering into this

agreement, the Department of Justice in no way assumes any responsi-
bility on the part of the United States government for any liability that

may be assessed against the individual defendants In these cases.

Attached is a letter to us from , Esq., the inde-
pendent counsel retained by the Department to undertake the groupings
of defendants. This letter provides you with the names of other attor-
neys retained by Justice and their clients. If you have any questions
about the groupings, or if you or your clients, become aware of a

potential conflict of interest at- any time in the future, please contact
Mr. » who will continue to handle problems Involving conflicts
of interests In these three cases.

Sincerely,

REX E. LEE
Assistant Attorney General
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Senator Hollings [continuing]. If any occurred prior to that time,
then the Department of Justice, the Government, is not responsible
as you see it?

Mr. Jaffe. Yes; because we haven't arranged for it nor agreed
to pay for it prior to that time.

PRECEDENT FOR PRIVATE COUNSEL FEES

Senator Hollings. But you characterize it as a legitimate cost and
you have an ongoing one. If it was fair and reasonable, other than
the legal problem, could it also be added to the amount requested?
This appropriations committee is concerned with financial problems.
Suppose you went and took them all on. Then am I getting into

something that wouldn't be happening 10 years ago, 5 years ago?
Is there any judicious way of fixing a starting point?

Mr. Jaffe. This problem did not become one I regard as insur-

mountable until the latter part of about 1974. There were only a
few cases, cases with very complex issues and multiple defendants,
that have created a problem. Prior to that time the necessity for

engaging private counsel arose on rare occasions. We have engaged
private counsel before.
We have never paid private counsel until we had contracted with

them to pay them. That is the problem we have with Mr. Day. He
now has private counsel whom we are paying. But we had not con-
tracted to pay for the private counsel whom he engaged prior to

the time that we had decided to provide him with representation.

Senator Hollings. Is the Attorney General reviewing it with an
idea of seeing how much it would cost? As I understand it, about
a year's period, you said 1974, mid- 1975, is when you started.

Mr. Jaffe. Yes. But those weren't these cases. As a matter of

fact, in the instances in the past in which we did retain private

counsel because of a conflict, that whole business over a period of
about 4 years did not cost more than $85,000. It was something
we were able to absorb readily.

Senator Hollings. Suppose, for example, we included the Day claim
of approximately $7,400 in this supplemental appropriations bill.

Could you then legally pay it to him, if we put that amount in?

Mr. Jaffe. The Congress could most certainly give us the legal

authority to pay for it. I am not quarreling with it otherwise, except

I would like to review the reasonableness of the amount.

OTHER POTENTIAL CLAIMS

Senator Hollings. I hate to sound redundant. If we did that, then

what policy would we be setting?

How many more Mr. Days would come along and how much more
money?

Mr. Jaffe. There are several. I do not know how many. There
are other persons in precisely the same position as Mr. Day.

Senator Hollings. Could you determine it by the first of the week?
Mr. Jaffe. Yes; I could.

Senator Hollings. Let the committee know, please.

[The information follows:]
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The policy applied by the Department not to reimburse for counsel fees incurred
prior to Department retention has been applied generally, and as a result in excess

of ten attorneys have not been reimbursed for services jjerformed prior to formal
Department retention.

Senator Hollings. Senator Weicker.
Senator Weicker. Thank you, Mr. Chairman. I would like to make

a few comments and ask a few questions. As a matter of opinion
and policy, it is probably the most important aspect of this hearing.

I would like to refer to the statement Mr. Pommerening read where
he said the purpose of the request is to provide legal representatives

to several groups of former and present Federal employees in civil

suits alleging unlawful intelligence and law enforcement activities while

conducting assignments related to their employment. It is the next

sentence that gives me great concern, "Such representation is absolu-

tely essential to the best interest of the United States since it assures

the fearless performance by an employee of his duties, bearing the

burden and expense of litigation."

If my knowledge of the law is correct, the United States rejected

this type of reasoning at the Nuremberg Trials. It seems to me that

both in that historical sense and in the sense of what we have gone
through the past several years, under no set of circumstances should
this type of activity referred to here be put in the same category

as the fearless performance by an employee of his duties. I could
understand if after the fact and after determination of the court such
a request were made of this committee. But what is being requested
here is going to give carte blanche to employees in the future to

do what we have learned just recently was done.
Ms. Babcock. Senator, let me respond.
Senator Weicker. I would like to have a response to this because

I can assure you I look with a very, very jaundiced eye on this

request. It seems to me if we grant it, there are no limitations as

far as future conduct is concerned. It guarantees, if you will, that

the particular activity will be defended at the expense of the people
of this country, at the expense of the U.S. Government.

I cannot buy that.

EXPLANATION OF GOVERNMENT REPRESENTATION

Ms. Babcock. I think, sir, we should start from the understanding
that we do not provide representation either from the Civil Division

or by payment to private counsel unless it is determined that the

employee of the Government was acting within the scope of his em-
ployment and is being sued in his individual capacity when the actions

are arguably within the scope of his employment. Nor do we provide
representation when a person is indicted or charged criminally. At
that point the private representation or civil representation ceases.

Also I think we should understand as background it is very common
for public officials to be sued for acts done while they were in office

within the scope of the law and their duties and for acts in which
there is a good, legal defense. In the normal course, we, the Justice

Department, the Civil Division, represent those people, there is no
problem in doing so and the representation is very proper, because
people wouldn't even want to be public officials if they thought that

if they performed their duties, they might get sued individually for
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them and that the more fearlessly, the more creatively they acted
in carrying out their duties under statutes, the more likely

Senator Wkicker. Counsel, I have seen all the creativity I want
to see on the part of my Government in the last several years in

the area of justice and its administration, believe me.
Ms. Babcock. I do not think we ought to look at these cases

as to who the individual people were who happened to be running
the Government at the time. We are talking about an overall policy.

Anybody could be sued. The person of highest integrity could be
sued on the theory he was acting in a way that was improper. It

is the question of our duty to defend these people and not to be
concerned with who the individual defendants are. We can't decide
that we think some defendants are good and defend them, and that

others are bad, and refuse to defend them.
Senator Weicker. Let me see if I understand what you are saying.

Would there be a category of defendant here, which category consists

of those persons who had engaged in actual mail openings or in

breaking and entering, albeit at the order of a superior?
Ms. Babcock. Certainly there might be such charges. Senator.

Mr. Jaffe. The answer would be yes, but we would not represent
them after they were indicted. Don't forget we are assuming their

innocence at the time they require the representation which is con-
sistent with our legal system. The only reason we get private counsel
is because of the existence of conflicts which preclude us from giving

them staff representation from the Department of Justice attorneys.

We do not represent anyone who has committed a crime, however,
until it is determined a crime has been committed, we must assume
the person has acted properly and deserves representation. If it is

the Federal Government who is investigating for criminal conduct,
we cannot represent the person with our staff.

At this point we hire private counsel. If he should be indicted,

however, we terminate all representation because then we have deter-

mined the conduct was criminal and outside the scope of his duties.

He is entitled to no representation at Government expense.
The only cases we are talking about are the ones in which we

would routinely represent with staff counsel except for the existence

of conflicts. The judgments obtained against them, of course, are

not government obligations. We are only talking about the representa-

tion in the conduct of the case. We have had any number of cases

in which we have represented Government employees against State

criminal prosecutions simply because there is no conflict. It is our

opinion that he did not act criminally. This cannot be construed

as providing representation to defend wrongdoing.
Senator Hollings. Even though they have been indicted by a State

grand jury?

Mr. Jaffe. Yes. There is a presumption of innocence.

REPRESENTATION WHEN CONFLICTS .ARISE

Senator Hollings. Indicted by a Federal grand jury it is not?

Mr. Jaffe. That is because it is the Department of Justice that

is providing the representation and the Department of Justice that

is doing the prosecuting. Our conflict is one that arises under the

Code of Professional Responsibility and the Canons of Ethics.

IS«6»1 O - 77 - 5S
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Senator Wkicker. I, myself, before I appropriate any money, would
like to have a breakdown as to what is involved here. I mean by
your own statement, there is just something very bothersome about
the suits that are involved here, involve unlawful intelligence in law
enforcement activities. That is just a statement of fact. But then to

join that up with a statement of policy conceding that this whole
thing is about unlawful intelligence and law enforcement activities,

to say we want to continue to encourage the fearless performance
of duties, that is very worrying. That bothers me, gentlemen, because
there is another aspect of your budget, as you know, that also worries
me. You are seeking to delay the implementation of certain revisions

to the Tax Reform Act.

I am getting a little nervous with the new Attorney General and
his associates, to the extent that you have very short memories.

EXAGGERAllON OF COMPLAI^4TS

Mr. Jaffe. The civil complaints are usually grossly exaggerated.
We have the Birens case in which a warrant was formally applied

for and properly used; nevertheless, six agents were sued civilly for

damages on the ground that they were in essence overzealous in

obtaining that warrant. If the allegations in the complaint were true,

what they did was a horrible thing to do. Should we not have
represented them?

Attorney General Levi was sued for $20 million for conduct that

occurred prior to the time he took office; however the allegations

in the complaint, if accepted as true, would indicate grave misfeasance
by him in office, for not having immediately stopped an alleged prac-

tice. Should we not have represented him?
Senator Weicker. I think my answer to the question is that in

the course of the appropriation process I would like to see, as I

indicated earlier, a breakdown so that there is some control by the

Congress, in this particular case the Appropriations Committee of
the Senate, over those activities for which we are appropriating money.
So if the Justice Department wants to take on its shoulder this type
of guarantee to its employees, it may do so and find itself without
the money to pay for legal fees. I have nothing like that in front

of me here today.

Mr. Jaffe. These are not Justice employees, you understand. They
are employees of all the Government.

Senator Weicker. I understand.
Mr. Jaffe. There is of necessity

PROPRIETY OF REPRESENTING GOVERNMENT EMPLOYEES

Senator Weicker. Counsel, I understand. Let me be clear. I don't

dispute the fact that Federal employees have to receive legal

assistance. That is not at issue here. I can understand where case

after case arises. People obviously would like to sue the Government.
That is not what we are talking about. I am looking at this request

with an interesting question of policy about the fearless performance
of employees' duties. I am trying to get some sort of a handle on
this matter as far as the Congress is concerned, so we are not talking

about a carte blanche fund. \ am not talking about you individually.

I am talking about the Justice Department.
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Mr. Jaffe. May I explain what we mean by that? We took that

from a Supreme Court decision where the representation was con-
sidered to be in the public interest under a similar situation. That
case happened to be one in which the officer of the Government
was sued for allegedly having made a slanderous statement. The
question was whether he should be entitled to representation. It wasn't
a criminal act, although if it was done maliciously it could have
been. Let me talk about a group of cases which are one of those
that are involved here. They have to do with something I think is

troubling you, Senator. Those are the mail-opening cases in which
there are some 27 defendants, if I recall, most of whom have had,

as far as our investigation is concerned, little or no involvement in

the matter at all.

There were some undoubtedly who did have some involvement.
At least they had knowledge, perhaps, of the ongoing thing. The
Department of Justice has decided after a lengthy and thorough in-

vestigation, that there was no crime for which they could seek indict-

ments or prosecute them. Until that time we were providing private

representation. The criminal investigation has been concluded with

respect to that and no indictments will be sought. The necessary
conclusion from that is that however gross that conduct may seem
to the layman, it is our view it can be defended as a permissible,

shall I say, but not unlawful form of conduct in the course of the

performance of their duties and that they are entitled to representation

against the personal suit for money damages.
Senator Weicker. If the Attorney General orders one of the em-

ployees of the Justice Department to open mail, do you think that

person deserves a defense funded by the taxpayers of this country?
Mr. Jaffe. On the basis of what you just said—that is not enough

—

I would say no. There might be criminal conduct and he might know
it.

•BERLIN DEMOCRATIC CLUB" CASE

Senator Weicker. I notice here in the justification, and this is sort

of ringing a bell in my head, the Berlin Democratic Club v. Rumsfeld^
et al. It seems to me we got involved during the course of Watergate
with Army Intelligence harassment, the breaking and entering the

rooms of American citizens in Berlin, which is related to the

Democratic organization in West Berlin. Is that what this case is

about?
Mr. Jaffe. I am not familiar with that.

Mr. GOLDBLOOM. I believe that does involve military activities in

Berlin.

Senator Weicker. Against the Democratic Club.

I forget, it is the McGovern group, if I am not mistaken, in West
Berlin.

Mr. GoLDBLOOM. I believe it does involve that, sir.

Senator Weicker. Who are we defending? There were illegal entries

involved in that situation. Who are we defending; the men that engage
in these illegal break-ins? Is that what we are being asked to pay
for?
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Mr. GoLDBLOOM. The defendants are, in that case, Maj. Gen. Harold
Aaron, Lt. Casper A. Besine, David C. Whales, Frank Dent, Maj.

Gen. Frank Davidson, and Col. Richard E. Evers. Those are the
defendants for whom we have provided private counsel.

There are a number of other defendants for whom the Department
of Justice is providing representation itself, from the Secretary of
Defense in the Army to various intelligence agencies. Several of the

officials are sued both in their individual and official capacities. And
as of this time, there has not been an allegation, formal allegation,

of criminal conduct on the part of the Government against any of
the persons involved in the activity.

Senator Weicker. Let me say this: You are asking me to go back
3 years, almost 3 years of memory. I am not going to go ahead
and make any inferences relative to any one of these particular in-

dividuals. But I am very familiar with some of the names you men-
tioned. They were all in the chain of command, or some of them,
relative to the unit that actually performed the breaking and entering.

Brother, if you think that I want to go ahead and pay any portion

of their legal defense, I sure don't.

Mr. Jaffe. Senator, might I add something?
Senator Weicker. I find it very difficult to work these things out.

I just don't know what cases are here. I think there are proper areas

where we should pay the bills, but there are others we should not.

Senator Hollings. I agree with Senator Weicker. Is there any way
to separate them or tell us what we are appropriating for as you
did with those who were a little overzealous about getting a warrant
or things like that?

Mr. Jaffe. In that case, of course, there was no conflict so we
provided in-house representation, and the problem does not arise in

this respect.

In fact, in the Berlin Democratic Club case, we would have had
no problem in the representation because we weren't investigating

or prosecuting at the time, except for the fact that there was a

conflict among the defendants. We couldn't represent all of them.
So we are not representing any of them. I don't know how you
break it down. I don't know what criteria you have in mind because
we are faced only with unproved allegations in a complaint. I do
not know how we can sit back and determine that these are allegations

we ought to assume as true because, if true, they are very horrible

situations.

I also want to point out, for example, with respect to that, that

it is still open to some debate, it seems to me, under our own laws
as to what kind of activity, we may do abroad which might be illegal

if done in this country, but not illegal if we are gathering foreign

intelligence. It was the opinion of several Attorneys General, for exam-
ple, that for domestic security purposes we could make warrantless

searches. It was not until the Supreme Court said otherwise, I believe

in the Keith case, that it became unlawful because the Court said

we couldn't. If someone had been sued that had been acting under
those opinions of Attorneys General that conduct was lawful and
then was sued for money damages, should we not represent him
because at the time he did it, he had a good faith belief, supported
by opinions of Attorneys General, that the conduct was lawful? I

21-221 O - 78 - 15
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do not know how we draw the line until there is a criminal indictment
by the Federal Government and a determination that they are guilty

of a crime.
Senator Weicker. You want to know, Mr. Chairman, the reason

why this case sticks in my mind. This Berlin Democratic Club basically

consists of the supporters of George McGovern. There was an intel-

ligence unit that literally conducted surveillance of the group. There
were break-ins, et cetera. If you wonder how your taxpayers' money
is being used, one mission was conducted at an apartment of the
American citizen member of this group. The evidence obtained from
the apartment was, lo and behold, an autographed picture of George
McGovern. To me this was a clear-cut example of the insanity that

gripped our law enforcement agencies at that time.

All I am saying is before I vote one nickel, I am going to know
who I am providing the money for as to what they did, what the
allegations are and so forth. I am not going to turn over a sum
of money to be supplied for the defense of Federal employees. I

am sure 90 percent of them deserve that money and deserve to

be defended.
When it comes to the type of illegal activities that have been

unearthed and discussed in the past several years, I think everybody
takes it on their own shoulders as far as judgment calls are concerned.
I am not going to encourage breaking and entering and less insane
activities by making this appropriation for that particular category
which may be small indeed.

REQUEST FOR SUMMARY OF CASES

Senator DeConcini. Mr. Jaffe, is there any reason you cannot give

us a summary of these cases of the individuals that are involved

and what they have been alleged to have done so that the committee
can make some judgments on its own?

Mr. Jaffe. I see no reason for not doing it. My only caveat is

that these cases are pending.
In order for me to give you something that would be an intelligent

discussion for you to act upon, it might be prejudicial if it received

any publicity in the press, for example. As a matter of ethics we
never discuss pending cases publicly.

Senator DeConcini. What cases are you talking about? How many?
Mr. Jaffe, I think right now we have about five pending and we

have two or three that have been begun since we prepared our justifi-

cations. We could tell you who the defendants arc, what the allega-

tions of the complaints are. We could even give the points about

which I have the caveat, our appraisal of their involvement, of their

good faith, of the reason why we cannot represent them and even

our regard of them as perhaps innocent of wrongdoing.
Senator DeConcini. Mr. Chairman, I think that would certainly

satisfy me, particularly with respect to those who are in fearless pur-

suit, or whatever it is, of the performance of their duties as law

enforcement officers. I think if you get an opportunity to see such

situations firsthand, you will get quite an education on what some
of these agents may have in fact been doing as opposed to the allega-

tions that have been made against them. It is hard for an outsider
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to realize just how frivolous many of them are, especially in the
environment within which law enforcement operates today. This is,

I'm sure, no less a problem at the Federal level than at the State
level. I would like to ask to have that information submitted to the
committee.

Senator Hollings. Certainly. You can do that, can't you?
Mr. Jaffe. Yes, sir.

[The information follows:]
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Pending Civil Damage Suits
^

The following is a brief description of the

nine (9) pending civil damage suits in which private counsel

are presently retained, or for which it appears private counsel

will shortly be required. It should be emphasized that, as

with any lawsuit where plaintiff's allegations have not been

established, it cannot be assumed that the allegations are

based in •fact and support a cause of action. The following

is a brief description of each of the cases

t

(1) Grove Press, Inc., et al. v. CIA, et al. , Civil

Action No. 76 Civ. 5509 (S.D. N.Y.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

James Schlesinger
William Colby
John McCone
Vice Adm. Wm. F. Raborn
Thomas Karamessines
William Hood
Nev/ton Miler
Richard Ober
James Angleton
Raymond Rocca
Richard Helms

Other Named Defendants :

George Bush
Central Intelligence Agency
(Both being repreisented
directly by Justice
Department attorneys)

(2) Driver, et al. v. Helms, et al. , Civil Action

• No. Civ. 75-0224 (D. R.I.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

. .

. James Schlesinger
William E. Colby
Gen. Vernon A. Walters
Gen. Robert E. Cushman
John Gronouski
William M. Blount
Elmer T. Klassen
McGcorge Bundy '

•

^ Marshall S. Carter .

•

,

^

J. Edward Day "
'

W. Marvin Watson
Thomas Karamessines

1 See attachment to Anderson memo of March 21, 1977 (exhibit 10 at p. 138) ; exhibit 40
at pp. 53o-o5S ; and exhibits 56-60 at pp. 935-950.
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V/illiam Hood
Vice Adm. Rufus L. Taylor
Lyman B. Kirkpatrick, Jr.
Richard Bis?ell, Jr.
Vice Adm. William F. Raborn
Col. Lawrence K. White
Cord Meyer
James Murphy
William J. Cotter
Richard Ober
Richard Helms
James Angleton
John Mitchell
Ray Rocca
L. Patrick Gray, III
Howard J. Osborn

Other Named Defendants :

Lawrence F. O'Brien
Clarence M. Kelley
(Direct Justice Department
representation)

United States

(3) Kipperman v. McCone, et al. , 422 F. Supp. 860 (N.D.

Cal. 1976)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

Jeunes Schlesinger
Willieim Colby
J. Edward Day
John McCone
William Cotter
Richard Helms
John Mitchell

Other Named Defendants: '

George Bush
United States of America
(Both represented by Justice
attorneys directly)

Each of these cases involves personal deunage claims

against past and present federal employees, principally

the Central Intelligence Agency and the Postal Service, tor

their alleged involvement in one or more of the recently-disclosed

CIA programs involving Operation CHAOS and the East Coast Mail

Intercept project. In Grove Press , plaintiffs seek, pursuant

to the Freedom of Information Act, all records held by the CIA

pertaining to them. Additionally, numerous present and former

CIA officials are sued in their official and individual capacities

on a civil conspiracy theory alleging the maintenance of a
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counterintelligence file on Grove Press, interception of plain-

tiffs' communications, infiltrations and disruption of Grove's

commercial and political activities, mail cover and mail intercept

operations, physical surveillance of plaintiffs, surreptitious

entries into the home of one of plaintiff's employees, bfembing

of a Grove office and subsidization of Grove competitors.

Plaintiffs seek damages as well as injunctive relief.

It was decided that direct representation by Department

of Justice attorneys of eleven present and former CIA defendants

was not appropriate inasmuch as the Criminal Division was engaged

in an investigation of the mail intercept program. Because

of this conflict of interest problem, 'private counsel were

retained to represent the CIA defendants in this case as well

as Driver v. Helms and Kipporman v. McCone , where many^ of the

same officials, including the eleven individual defendants in

this case, were also charged with illegal interception of

mail.

Both Driver v. Helms and Kipperman v. McCone , supra ,

involve only allegations of mail interception relating to the

CIA's twenty-year East Coast Mail Intercept Project. Numerous

motions, including dismissal motions by the defendants and

class action certification by plaintiffs, are pending before

the district court in Driver . In October of 1976 the district

court in Kipperman dismissed the complaint as to all defendants

on a number of grounds. It;, now appears that plaintiff will not

seek to appeal from that decision.

(4) Berlin Democratic Club, et al. v. Rumsfeld, et al. ,

.Civil Action No. 310-73 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department;

Major Gen, Harold R. Aaron
Lt. Col. Casper V. Abcne
David C. V/ales
Frank Dent
Maj . Gen. Frederick E. Davison
Col. Richard E. Evers
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other Named Defendants ;

(All sued only in official caJSacities)
Secretary of Defense
Secretary of Army
Chief of Staff of the Army
Corwr-Hncler in Chief, U.S. Army in Europe

* Commanding Officer, 66th Military
• Intelliqenco Group
U.S. CoFJTiander, Berlin
Deputy Chief of Staff for Intelligence,
Berlin Brigade /

Deputy Commanding Officer,
66th Military Intelligence Group

George Workman
Operations Officer, Detachment B,
66th Military Intelligence Group

Asst. Chief cf Staff, G-2, 8th
Infantry Division

Commanding Officer, U.S. Anny
Counterintelligence Analysis
Detachment

This is an action by United States citizens and two American

organizations located in West Germany, alleging unlawful

investigatory conduct and harassment of the plaintiffs and

their organizational activities by tho U.S. Army in Germany.

The allegations include unlawful electronic surveillance of

telephone coversations , mail opening, improper use of informants,

and blacklisting plaintiffs in order to cause loss of employment.

There are eighteen named defendants, from the Secretaries

of Defense and Army to various intelligence officials. Six of

the defendants are sued in both their individual and official

capacities, with the remainder sued only officially.

Direct representation by Department attorneys to all

defendants was intially provided. As the suit developed,

it became apparent that there were potential conflicts of

interests, both between the official defendants and the

individual defendants as groups and among the individual

defendants personally. In that the pertinent canons of ethics

prohibit a single attorney from representing multiple /clients

with conflicting interests, and in order to avoid the

prejudicial result of providing selective Departmental

representation to only certain of the individually-sued
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defendants, private counsel was retained for each of those

six defendants. Two of the six named above have now been

dismissed. An additional private attorney, however, has been

requested and authorized to represent a military enlisted man

who provided information to the Army respecting certain of the

plaintiffs and who may be named a defendant. Private counsel

was determined to be necessary because his interests also

differ from the remaining four defendants.

(5) Socialist Workers Party, et al. v. The Attorney

General. , et al. , Civil Action No. 73-Civ. 3160

(S.D. N.Y.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department;

George P. Baxtrum, Jr.
Arthur J. Greene, Jr.
John F. Malone

Other Named Defendants ;

United States of America
Attorney General of the United States
Secretary of the Treasury
Secretary of Defense
•postmaster General
Secretary of the Army
Director of the FBI
Director of CIA
Director of Secret Service

{

Director of DIA
Director of NSA
Director of ATF
Director of Selective Service Systems
Civil Service Commissioners
President of the United States
Richard M. Nixon
John Mitchell
John W. Dean, III

This is an action by members of the Socialist Workers

Party (SWP) and their youth affiliate, the Young Socialist

Alliance (YSA) , against a variety of Federal law enforcement

and intelligence agencies, including the FBI, as well as several

current and former government employees, alleging unlawful

surveillance and harassment of themselves and their organi-

zational activities. Among " the allegations is the claim that

the defendants engaged in unlawful break-ins of the homes and

offices of SWP and YSA members.
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At the time of the filing in 1973, the Department repre-

sented all agency heads named as defendants and several of

the individually-sued defendants. The remaining individual

defendants retained their own counsel. As the case progressed

and many of the individual defendants were dismissed, the Depart-

ment by late 1975 was representing only the agency heads sued

in their official capacities, such as the Director of the FBI,

and one irtdividually named defendant.

In late 1975, certain documents were retrieved from the

FBI's New York Field Office indicating that that Office had

conducted 93 break-ins of SWP and YSA offices between 1960 and

1966. These materials were provided to the Department's Civil

Rights Division for purposes of conducting a criminal investi-

gation into the referenced activities, as well as to the plaintiffs

in the course of discovery proceedings in this suit.

As a result of the foregoing discovery, the plaintiffs

have named three FBI Agents as additional defendants and

subpoenaed a fourth Agent to provide deposition testimony.

Each of the Agents has, in turn, requested Departmental repre-

sentation. In view of the fact that the matter was the subject

of a criminal investigation conducted by Civil Rights Division

attorneys, direct representation by Department attorneys in

the civil case was ethically inappropriate. However, since it

cannot be determined prior to the termination of the Civil

Rights Division investigation into break-ins generally whether

the four Agents had acted improperly and contrary to delegated

authority, private attorneys wsre retained for each Agent. In

this instance, the interest of the United States in preserving

the morale of its law enforcement officers, faced with civil

liability , was seen sufficient to justify retention of private

counsel. *

(6) Adele Halkin, et al. v. Richard Helms, et al. .

Civil Action No. 75-1773 (D. D.C.) '.
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Defendants For Whom Private Representation Has
Been Provided By Justice Department;

None

Named Defendants :*/

James R. Schlesinger
William E. Colby
Rufus N. Taylor
Clarence Kelley
John R. Bartels
John Ingersoll
Vincent DePoix
H. Stuart Knight
James J. Rowley"
Joseph Carroll
Donald Bennett
Jlobert E. Cushman, Jr.
Vernon A. Walters
Cord Meyer, Jr. .,

William Hood
Raymond P. Rocca
Richard Ober
Howard Osborn
James Murphy
Marshall Carter
Noel Gaylor
Samuel C. Phillips
Lew Allen, Jr. —-

Louis W. Tordella
L. Patrick Gray, III
Richard Helms • «

• James T. Angleton
Western Union International, Inc.
RCA Global Communications, Inc.
ITT World Communications, Tnc.

/

This is a class action filed by the American Civil

Liberties Union on behalf of 17 individual and organizational

plaintiffs purporting to represent all U.S. citizens affected

by intelligence collection activities of six Federal intelligence

agencies including CIA and NSA. Among the allegations made

are those concerning mail opening by CIA and electronic

communications interceptions by NSA, two areas of conduct under

investigation at the start of FY 1977 by the Criminal Division

for possible violation of Federal laws. Numerous past and

present employees of the six intelligence agencies are sued

individually and in their official capacities, and many have

requested Departmental representation.

V All personal defendants are sued in their individual and
official capacities. As to official capacity, any present
successors in office would be substituted. FRCP 25(d).
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No decision has yet been made on whether private counsel

should be retained for the individual defendants. However,

it is believed likely that several private attorneys, perhaps

in the neighborhood of six, will be needed by early spring of

1977.

(7) Jack Anderson V. Richard Nixon, et al. , Civil

•Action No. 76-1794 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department:

John Mitchell

Other Named Defendants ;

Attorney General
Commissioner of Internal Revenue Service
Director, Federal Bureau of Investigation
Director of Central Intelligence Agency
Secretary of State
Henry A. Kissinger
Richard G. Kleindienst
Richard Helms
Charles N. Colson
John W. Dean, III
L. Patrick Gray, III
Egil Krogh, Jr.
Robert C. Mardian
Richaid M. Nixon
H.R. Haldeman
John D. Ehrlichman
Jeb Stuart Magrudcr
Herbert W. Kalmfcach
David R. Young
John J. Caulfield
Anthony T. Vlasewicz
E. Howard Hunt
G. Gordon Liddy
James W. McCord, Jr.

This is an action filed in September 1976 by columnist

Jack Anderson against the heads of four Federal agencies and

the FBI, as well as twenty individual defendants associated

with the Nixon Administration for alleged deprivation of the

plaintiff's constitutional rights to freedom of the press,

privacy, and freedom from warrantless searches and seizures.

A variety of improper conduct is alleged; including harassment

and unlawful physical and electronic surveillance.

Five defendants are sued in their official capacities,

and the Department will, of course, represent them directly.
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The remaining defendants are sued individually. It is too

early to predict with any certainty how many private oounsel

will be needed. To date, one attorney has been retained to

represent fromer Attorney General Mitchell, and the Depart-

ment has offered to retain another attorney to represent

former President Nixon, Mr. Haldeman and Mr. Ehrlichman.

The face of the complaint suggests that inter-defendant conflicts

may arise in the course of the litigations. If the individual

defendants should request our representation, and if they should

be in conflict regarding the plaintiff's allegations, then, based

upon current Department policy, consideration would bo given to

retaining private counsel.

(8) The Black Panther Party, et al. v. Edward Levi,

et al. , Civil Action No. 76-2205 (D. D.C.)

Defendants For Whom Private Representation Has
Been Provided By Justice Department;

None to date

Named Defendants ;

The Attorney General of the United States
Director, Federal Bureau of Investigation
Director of Central Intelligence Agency
Secretary of the Treasury
Director, Bureau of Alcohol, Tobacco and Firearms
Commissioner of Internal Revenue Service
Secretary of the Army

, Assistant Chief of Staff for Army Intelligence
Postmaster General
Edward Levi .

John Mitchell
Robert Mardian i

William C. Sullivan
Estate of J. Edgar Hoover
George C. Moore
George Bush
William E. Colby
Richard Helms '

William E. Simon
Harold Serr
Johnnie M. Walters
Randolph W. Thrower
Tom Charles Huston
Howard H. Calloway
Harold R. Aaron
Benjamin F. Bailar
Winton M. Blount

This is an action filed in December, 1976, by the'.Black.

Panther Party (BPP) and various members and supporters of the
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BPP against former Attorney General Levi, FBI Director Kelley,

and 19 other ncuned defendants. In addition, the plaintiffs

have named approximately 15 unidentified "John Doe" defendants.

The defendants are sued in their individual and official

capacities for injunctive and declaratory relief and for money

damages in excess of $100,000,000. All defendants are present

or former officials of various agencies, including the Depart-

ment of Justice, Federal Bureau of Investigation, Department

of the Treasury, United States Postal Service, Internal Revenue

Service, United States Army, and the Central Intelligence Agency.

The plaintiffs, who purport to sue on behalf of several

classes <jf persons, allege that the defendants have engaged

in activities designed to deprive the plaintiffs and the classes

which they represent of. their constitutional rights. ^Specifically,

the plaintiffs allege that the defendants have engaged in a

concerted plan since 1967 to destroy the Black Panther Party

both politically and financially. The plaintiffs allege that the

defendants' conspiracy to achieve the destruction of the Black

Panther Party involved overt acts ranging from the assassination

of Panther leaders to the burglarizing of the plaintiffs' homes

and offices. According to the plaintiffs, most of these alleged

acts involved in some manner the FBI's special counter-intelligence

program, COINTELPRO. All of the plaintiffs contend that they and

the persons they represent have, because of their political

activities, beliefs and associations, been subjected to repression

and harassment by the defendants.

Because of the allegations of criminal conduct, and the

large number of defendants who will no doubt have conflicting

stories concerning this major target of government investigation

during the 1960 's, it is anticipated that several private counsel

will be required.

(9) Jane Fonda v. L. Patrick Gray, et al. ,

Civil Action No. 73-2442-MML (CD. Calif.)
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Defendants For Whom Private Representation
Has Been Provided By Justice Department!

John Mitchell

Other Named Defendants ;
'

t

Attorney General
Secretary of the Treasury
Secretary of Defense
Secretary of State
Director, Federal Bureau of Investigation
Director, Secret Service
Director of Central Intelligence
Commissioner of Customs
Postmaster General
Elliot L. Richardson
George P. Shultz
James R. Schlesingef
Henry A. Kissinger
James W. Roley
Vernon A. Walters
Vernon D. Acree
L. Patrick Gray
William C. RuckeLshaus
Charles W. Colson
John W. Dean, III
John D. Ehrlichman
H.R. Haldeman
John Mitchell
Richard G. Kleindienst
Tom Charles Huston
Robert C. Mardian
Morgan Guaranty Trust Co.

, City National Bank of Los Angeles

This is an action for alleged deprivation of constitutional

rights brought against former President Nixon, several of his

aides, and the heads of various law enforcement, military, and

intelligence agencies. The suit alleges such actions were

caused by the plaintiff's outspoken views against the Viet Nam

War and the Nixon Adroinistratiori. Included among the defen-

dants i* former Attorney General John Mitchell, and among the

allegations is mail opening.

In view of the Criminal Division's then-pending mail

opening investigation, and an inter-defendant conflict, the

Criminal Division (which then had responsibility for the suit)

decided to retain the firm of Hundley, Cacheris and Sharp for

Mr. Mitchell. Because the litigation has remained dormant

over the past year, however, no services have been rendered

to date by the private counsel.
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MAIL-INTERCEPTION ALLEGATIONS

Senator Whicker. I have no more questions on this particular sub-

ject.

Ms. Babcock. I think Mr. Goldbloom had something he wanted
to add.

Mr. Goldbloom. Senator, I just wanted to add the principal case
which brought about this problem arose out of the CIA mail-opening
operation which was conducted over a 20-year period, as I am sure
you know. When the word of that first broke, with the revelation

in the Rockefeller Commission report, immediately lawsuits were filed

both on the west coast and Rhode Island against a number of defen-

dants, approximately 30, several of whom were former Cabinet of-

ficers, either Attorneys General, Postmasters General, or heads of

CIA at various times. This was a continuing thing. During that time
the Department of Justice was conducting a criminal investigation

and yet the mail-opening cases, the civil litigation, was an ongoing
thing during this entire period of time, requiring some form of defense
to be available to these people.

They involved people who had in some respects very limited, ex-

tremely limited, involvement in the mail-opening operations. Former
Postmasters General asserted sometimes publicly that they had no
knowledge of the existence of the mail-opening operation. This put
the Civil Division in a very difficult posture because it could not,

unless it would then interfere with an ongoing criminal investigation,

a.scertain the true facts from these officers, former Postmaster General
Day, James Schlesinger, Lyman Kirkpatrick, former Deputy Director
of CIA.

In each instance, there is a presumption of innocence on their

part. There is a presumption they are entitled to some form of
representation by the Department of Justice, by the Government, for

acts they performed that arose out of their official duties. Ultimately
the Attorney General, in I believe January of this year, issued a

58-page statement as to why no criminal prosecution would be
brought. That statement, of course, speaks for itself. Nonetheless,
these individuals, both in the west coast cases and east coast cases,

have needed legal representation in order to protect their interests.

We see no way for them to have been receiving that representation

in the face of no charges outstanding against them unless either the

United States furnishes the representation, which we would have or-

dinarily done in the absence of investigation, or through furnishing

private counsel, which we did.

Senator Whicker. That is why I say that. No. 1, I agree with you
on the presumption of innocence. That is why I would prefer that

maybe these things be resolved by the courts prior to coming before

the appropriations committee, or whatever the determination is; and
fine, if they are guilty, they can pick up their own fees. If they

are not, then we pick them up.

Let me ask you this: For example, I am not familiar with this

case except as I read it in the newspap^er. The suit Halpern has

against Dr. Kissinger is it?

Mr. Goldbloom. Yes.

Senator Weicker. And former President Nixon, is he involved also?

Mr. Jaffe. Yes. I think he is, isn't he?
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Mr. GoLDBLOOM. Yes.
Senator Weicker. Have the taxpayers paid for any portion of the

defense to Halpern's charges?
Mr. GoLDBLOOM. I believe for the most part that representation

has been conducted by the Department of Justice.

Senator Weicker. What happens if Halpern prevails?
Mr. GoLDBLOOM. That is not a judgment against the United States.

These are sought against the defendants individually.

Senator Weicker. But you just told me that the defense has been
principally by the Department of Justice.

Mr. GOLDBLOOM. The mere fact the Department of Justice furnishes

legal representation does not amount to us underwriting any potential

judgment that is obtained.

Senator Weicker. But the cost of the defense?
Mr. GOLDBLOOM. The cost of defense, yes. But that is true in

the case of every Federal officer, present or former, that is sued
in his individual capacity.

Senator Weicker. You mean to tell me if Halpern's position is

sustained insofar as the illegal acts of Kissinger, et cetera, that the

taxpayers will have to pick up the tab for the defense on that?
Mr. Jaffe. It would be more appropriate to call it actionable acts.

This is not a criminal case; it is a civil case. The acts may be actiona-
ble; so Mr. Halpern can obtain a recovery without necessarily making
that illegal—that is illegal in the criminal sense—if it was that kind
of a violation of law. It could be simply that his privacy was invaded,
as one of the courts has indicated, for too long a period of time,

where as in the initiation of the action it was quite proper. But
they continued it for too long. If that is the basis of it, then surely

we are not representing illegal conduct. We are defending a person
against a judgment he made, perhaps a poor exercise of judgment,
poor enough to have a personal money judgment entered against

him.
Senator Weicker. I don't want to take further time of this commit-

tee. That is why I stated at the outset I think there are some enormous
policy questions that are involved with this particular request for

appropriations. I hope the committee would give it very, very deep
thought. It is not as simple as it appears on the face.

Senator DeConcini [presiding]. Senator Burdick, do you have some
questions?

REASONS FOR PRIVATE COUNSEL

Senator Burdick. There is about $5 million involved in the possible

costs of representation. Under criminal indictment, of course, there

is a conflict of interest, you could take no part in the defense. But
why do you have private defense? Why do you have private attorneys?

Mr. Jaffe. There are two conflicts that would require it. Senator

Burdick. One is where we are conducting a criminal investigation

prior to indictment. In a Federal criminal investigation, the Depart-
ment of Justice is conducting that investigation. It does not at the

same time represent the persons being investigated because we cannot
get all the facts, he cannot tell us that we need to know, because
it might be used in the criminal investigation. In other words, we
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are in a personal conflict. The other conflict that we have is where
we have multiple defendants, two or more, and each one takes a

position that is contrary to that of the other.

The Department of Justice cannot represent both because we cannot
speak to the court out of both sides of our mouth. We cannot put
ourselves in opposition to or in compatibility with both stories. We
have incompatibility with both stories, so we have to furnish each
one of them with an attorney. That has happened in very innocent
type cases where we have two defendants and each one blames the
other. It is not for us to determine who is telling the truth. I am
not talking of crime now, but if we select one to represent, we
prejudice the other. We are not the judges. So we provide private

counsel to each.

Senator Burdick. In what cases do you provide your own counsel?
Mr. Jaffe. In almost all of them. In any one of these cases, if

they weren't under criminal investigation, we would represent. If there

were more than one defendant and each of them had compatible
stories, we would represent. The nature of the case would not alter

that. In none of these ca.ses are we providing representation where,
but for the conflict, we would not be providing staff representation.

Senator Burdick. In other words, because of the conflict of interest

you estimate you are going to spend $5 million in the next fiscal

year?
Mr. Jaffe. That is correct.

DERIVATION OF ESTIMATE

Senator Burdick. How do you arrive at that figure?

Mr. Jaffe. It is of necessity a projection, and it must necessarily

involve speculation on our part. The way we arrived at the figure

was by looking at the ca.ses, determining what the posture was, how
much discovery had taken place, how much discovery we anticipated

would take place, motions, appeals, things of that sort that would
occur within the year, and how many attorney hours we think it

would take.

And in some cases, of course, if one attorney makes a motion,
the other has to respond to it. We are going to be paying for both
of them, and it is very difficult. We thought we were being reasonably
conservative and yet reasonably accurate. Of course, we are not going
to spend any money for expenses that are not incurred.

It may be high, it may be low.

Senator Burdick. But to repeat, you do not use the private attorney
unless you run into this conflict of interest you have described?

Mr. Jaffe. That is correct.

Ms. Babcock. In the vast majority of cases. Senator, because
Government officials are getting sued everyday, in cases

Senator Burdick. I didn't realize the suits were this prolific.

Ms. Babcock. They are not as notorious as the ones that have
called for private counsel. In the vast majority of cases we are able
in the civil division to represent the Government officials.

Senator Burdick. Thank you.

POSSIBILITIES FOR ABSORPTION

Senator DeConcini. I would like to ask a couple of questions.

21-221 O - 78 - 16
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You have indicated in your justification you don't have the funds
to absorb this additional expense. First, in the past have you been
able to absorb the costs? If so, we note the House Appropriations
Committee has not approved this request thus far. What are you
going to do with these defendants if you don't get the appropriations?

Ms. Babcock. May I address the second question and I think Mr.
Pommerening should address the first as to how we managed to pay
the quarter of a million dollars that was spent previously on this

private representation.
If we do not receive the appropriation, then we will simply have

to cease paying for the representation both of people who are now
receiving it and of people against whom cases may be filed. And
we expect there will be other such cases in the future.

What will the result of that be? One thing we might project is

lawsuits against the United States for the cost of these attorneys'

fees. And I must say, it might even be a pretty good lawsuit in

terms of services not being provided that were contracted for.

That is one possibility. But we would not have any choice. Were
we not to receive this appropriation, it would mean simply ending
the contract and saying to these defendants, "You will simply have
to"

Senator DeConcini. Would you be anticipating further litigation

against the U.S. Government?
Ms. Babcock. I think that is a very realistic possibility.

Senator Burdick. What is the responsibility of the Federal Govern-
ment to defend?

Ms. Babcock. If we are sued, it would
Senator Burdick. The Government wouldn't be sued in the

proprietary capacity. The employee would be sued. What is the obliga-

tion of the Federal Government to defend the person outside of moral
and ethical responsibilities?

Ms. Babcock. I don't think we have to go outside of the moral
and ethical. I think Mr. Jaffe is pretty judgment proof. But I also

think we would want to defend him if he were sued for breaking
the contract.

Senator DeConcini. The other expenses have been absorbed out

of what fund? This comes out of some contingency fund?
Mr. Pommerening. Senator, in 1974 the moneys expended for

private counsel were $12,100. In 1975, they were $47,800. In 1976,

they were $554,306. These expenses have been paid out of funds
appropriated for the general legal activities of the Department.

If funds are not made available in this supplemental, the Department
is, as Ms. Babcock indicated, faced with the judgment of terminating

representation and exposing the United States to lawsuits for recovery

on the part of the individuals to whom we terminate representation

or further absorb it.

Senator DeConcini. We do have some questions here for the De-
partment of Justice, Immigration and Naturalization Service, which
I would like to submit to the witness here and have them answered
for the record. J
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NONDEPARTMENTAL WITNESS

Private Counsel Fees

STATEMENT OF J. EDWARD DAY, FORMER POSTMASTER GENERAL

CX)RRESPONDENCE

Senator DeConcini. The chairman of the subcommittee has received

a letter from former Postmaster General J. Edward Day requesting

the opportunity to testify with regard to the previous discussion on
private counsel fees. Mr. Day's letter will be made part of the record.

[The letter follows.)

(899)

'1
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J. EDWARI^ DAY

21 DUPONT CIRCLE
WASHINGTON. D.C. 20036

February 23, 1977

Honorable Ernest F. Rollings
Chairman
Senate Appropriations Subconmittee

on State, Justice, Conmerce
and Judiciary

Room S-128
Capitol Building
Washington, D.C. 20510

Dear Senator Rollings

:

As a former member of the cabinet of President Kennedy,
I respectfully request the opportunity to appear and be heard
in your Subcommittee's hearings on the Department of Justice's
FY 1977 Supplemental Appropriations request. My particular
interest is in the requested amount of $4,300,000 to pay private
attorneys for services rendered or to be rendered in representa-
tion of former and present federal government officials in lit-
igation based on alleged actions while such persons were offi-
cials of the government.

I wish to protest the failure of the Department of
Justice to include in their supplemental request funds to reim-
burse me and other former government officials for legal expenses
incurred in defending ourselves in two multibillion dollar class
action proceedings arising out of CIA mail openings. These
cases are captioned as follows:

(1) John Doe (Stephanie Kipperman) et al. v.
John McCone et al. , U.S. District Court for
the Northern District of California
(San Francisco), June 1975, Case No. C-75-1211;

(2) Rodney Driver et al. v. Richard Helms et al. .

U.S. District Court for Rhode Island District,
July 22, 1975, Case No. C-75-0224.

By letter dated July 28, 1975, six days after the
complaint was filed in the Driver case, I wrote the then
Attorney General, Mr. Levi, requesting the Department of Justice
to represent me since "the actions to which plaintiff refers
would have occurred, if they did, while I was acting in my offi-
cial capacity as Postmaster General."

By letter dated August 4, 1975. David J. Anderson,
Special Litigation Counsel, Civil Division, Department of
Justice, wrote me (apparently in reply to my letter to Mr. Levi)
that the Department intended to move to intervene in the
Kipperman case (San Francisco) "for purpose of seeking a stay of
proceedings and until these motions are filed and resolved, the
Department intends to take no further action to consider provid-
ing representation to the individual defendants in this action."

In the meantime and because of lack of advice or
assurance of the Department's decision as to representation of
former government officials such as myself. I felt that I had
no reasonable alternative but to retain coionsel to protect my
rights in the litigation. Consequently, my counsel filed by
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mail, with service on all defendants, motions to dismiss as to
myself on grounds that plaintiffs lacked standing to maintain the
litigation, that a class action was improper in this case, that
venue as to me was improper and that service of process as to
me was also improper.

By letter dated August 1, 1975, three days prior to
Mr. Anderson's letter, Mr. Rex E. Lee, Assistant Attorney Gen-
eral, Civil Division, advised concurrence in the position stated
by Mr. Anderson, that the Department "does not intend to take
any action to consider providing representation to the individual
defendants in this suit until its motion to stay was filed and
resolved by the Court.

In his August 1, 1975, letter, Mr. Lee stated, "If you
believe that this course of action in any way prejudices your
personal interest ars a defendant in this action, you should, of
course, take any steps you deem appropriate."

Failure on my part to respond, within the time limits
of the Federal Rules, could have seriously prejudiced not only
my personal interest but also my immunity from successful suit
by person or persons who allegedly felt that a cause of action
against me and other former government officials might be sus-
tained.

The United States and all other defendants, including
the Department of Justice, therefore had the benefit of the
pleadings and research of my attorneys.

By letter dated October 1, 1975, Assistant Attorney
General Lee advised me that in the Driver case the Department
would not itself provide such representation of myself but would
instead at the Department's expense retain private counsel,
namely, Harry W. Asquith, Esq., of Providence, Rhode Island, to
represent my interests in the Driver case.

By letter dated January 19, 1976, my primary counsel,
Mr. James Francis Reilly of Washington, D.C., wrote to the
Department and attached his statement for $2,500.00; the state-
ment of Dominic A. St. Angelo of Providence, Rhode Island, for
$3,800.00; and statement of Richard Ernst of San Francisco in
the amount of $1,150.00, or a total of $7,450.00, all of which
I had paid, and requested that the Department reimburse me for
these reasonable and necessary legal expenses.

By letter dated February 25, 1976, Assistant Attorney
General Lee advised Mr. Reilly that the Department would not
reimburse me for these expenses, stating:

"As you know, the Justice Department has retained
and agreed to pay private attorneys for representa-
tion in Driver, et al. v. Helms, et al. We under-
stand that prior to that decision a number of gov-
ernmental employees including Postmaster General
J. Edward Day decided to ^obtain private counsel to
represent their interests.

"The Justice Department has determined that it can-
not pay legal fees for services for which the
Department did not agree to pay prior to the time
that the services were rendered. Since your state-
ment for services rendered to Postmaster General
Day falls into that category it is necessary for
me to refuse payment."
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By letter dated March 6, 1976, Mr. Reilly urged
Mr. Lee to reconsider the Department's decision not to reim-
burse me. Mr. Reilly pointed out the patent unfairness of the
Department's decision in this matter since we had diligently
and promptly requested the Department to make a decision as to
their representing me from the initial stages of the class
action cases. Having received no answer, Mr. Reilly followed
up with a letter of September 24, 1976, to Mr. Lee.

By letter dated September 30, 1976, Mr. Lee replied to
Mr. Reilly 's letters of March 6 and September 24 advising that
the Department continued to refuse to reimburse Mr. Day and
stated, among other things:

"... While the Justice Department has in a
limited number of cases retained private counsel
at government expense for representation in civil
litigation, we are unable to reimburse past govern-
ment employees who independently decided to retain
private counsel to represent their interests prior
to any action by the Department of Justice.

"This decision represents a Department -wide policy
and does not depend upon the nature or extent of
any private attorney's efforts in representing a
government employee. For this reason, I do not
believe a meeting at this time would serve any
useful purpose." (Underscoring added.)

As to the statement of Mr. Lee that the Department has
in a limited number of cases retained private counsel to rep-
resent government employees, it would be interesting to know
what Mr. Lee means by "limited," since the $4,300,000 Supple-
mental Appropriations request for FY 1977 to pay private coxmsel
would seem to indicate either that there were a great many cases
or that the payments would be most substantial to a "limited"
nximber of private attorneys. As to the allegedly "independent"
decision by me to retain counsel, I have already explained why
I had no other choice but to retain outside counsel because of
the Department's delay in deciding whether to protect my inter-
ests.

The Department eventually retained Mr. Donald J. Cohn
of New York City, a lawyer in private practice, to represent
a group of defendants including myself.

The Justice Department has issued a 57-page report
dated January 14, 1977, advising that it would not seek action
against any present or former government employees for their
part in two programs involving the opening of mail to and from
foreign countries during the years 1953 through 1973.

My appearance before your Subcommittee should not take
more than 15 minutes.

Sincerely,

\ 7
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STATEMENT SUMMARIZED

Senator DkConcini. Mr. Day, would you care to come forward?
I understand you have a statement. Let me assure you it will be

put in the record in toto. We will be glad to hear from you at

this time. We welcome you to the committee and thank you for

your fine service of many, many years.

Mr. Day. I believe the outlines of my situation have been covered
in the previous testimony.

CLASS ACTION SUITS

There are just a couple of points I want to bring out. My decision

to hire outside counsel was done as a matter of necessity because
these two suits in which I was named as the defendant each involved
billions of dollars. They are class action suits.

One of them claims $200,000 for every letter that was opened.
There were about 700,000 letters opened. So it would even boggle
the mind of Mrs. Schroeder and her defense appropriations.

Also, I immediately asked the Department of Justice to provide

me with counsel, and they did not say they would or that they
wouldn't. They said they were going to file a motion to stay the

proceedings.

The fact they had a motion for stay pending which was around
for quite a while did not toll the provisions of the rules which require

a defendant in a case to plead in some way or run the risk of
default.

I used only the very minimum amount of legal services of the

gentlemen in San Francisco and Rhode Island and Mr. James Riley

here in Washington, who is highly knowledgeable in this field.

And the Department of Justice did eventually decide to employ
outside counsel, not on any basis there was any previous conflict

that had been resolved but just because they seemed to be trying

to figure out what to do.

Now, this controversy had been known. I first heard about the

mail opening while I was riding to work in my car in February of
1975. I never heard of it before.

I heard some Postal employee had testified there had been mail

opened over a long period of time. I heard my name mentioned.
F rushed over to the House subcommittee and got a copy of it

to see what was going on. So there was no rushing in sooner than

I needed to and no unreasonable amount of money.
The cases involved a large number of legal issues, some of which

were different for particular defendants than they were for the govern-
ment as a defendant.

There are serious questions as to whether I had properly been
served venues, statutes of limitations, all these different things, because
after all I went out of office in 1963.

So I hope that there will be a decision to allow these funds for

representation and that in cases where reasonable amounts were ex-

pended as a matter of necessity during the period before the Depart-
ment of Justice decided what to do, that those amounts likewise

should be reimbursed.
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I feel thM the lawyers I did use provided a lot of the ideas and
the research and the background for the steps that the Government
employed counsel eventually assumed.

Senator DeConcini. Thank you, Mr. Day.

PREPARED STATEMENT

We do have the statement that you have submitted to the commit-
tee. It will be printed in the record. I have no questions regarding
your statement.

[The statement follows:]
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Statement of J. Edward Day

Mr. Chairman and Honorable Members of the Subcommittee:

The purpose of my appearance is to request inclusion

in the Supplemental Appropriations request of the Department

of Justice of funds to reimburse me and other former government

officials for legal expenses incurred personally in defending

ourselves in two multibillion dollar class action proceedings

arising out of CIA mail openings. These cases are captioned

as follows:

1. John Doe (eventually revealed to be Stephanie
Kipperman) , et al

.

v. John McCone , et al

.

.

U.S. District Court for the Northern District
of California (San Francisco), June 16, 1975, Case
No. C-75-1211;

2. Rodney Driver, et al. v. Richard Helms et al.
,

U.S. District Court for Rhode Island District,
July 22, 1975, Case No. C-75-0224.

The FY 1977 Supplemental Appropriations request for

Justice includes an amount of $4,300,000 to pay private

attorneys for services rendered or to be rendered in representa-

tion of former and present federal government officials in

litigation based on alleged actions while such persons were

officials of the government. The Department of Justice has

refused to reimburse me for approximately $8,000 which I spent

out of my own pocket for legal fees to defend me in the above

lawsuits

.

I was Postmaster General during the Kennedy Admin-

istration. I resigned in August 1963.

The fact that there had been large numbers of mail

openings by the CIA beginning back in 1956 first became known

to me - and to the public generally - in early 1975 when Chief

Postal Inspector Cotter, who had earlier been a CIA employee,

testified before a House Subcommittee. The Rockefeller Commis-

sion investigated the subject and discussed it in the Commis-

sion Report dated June 1975.
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That same summer, the two class action lawsuits were

filed naming as defendants in one of the cases about 30 officials

and former officials of the federal government. Since some

700,000 letters had been opened over the years and since

$200,000 in damages were claimed for each opening, the amount

involved was enormous.

There is a crucial principle and precedent involved

here. If former government officials are to be subjected to

unreimbursed legal expense ip connection with litigation over

incidents that took place while they were in office, it is

going to discourage good people from taking these important and

difficult jobs.

By letter dated July 28, 1975, six days after the

complaint was filed in the Driver case in Rhode Island, I wrote

the then Attorney General, Mr. Levi, requesting the Department

of Justice to represent me since "the actions to which plaintiff,

refers would have occurred, if they did, while I was acting in

my official capacity as Postmaster General."

By letter dated August 4, 1975, David J. Anderson,

Special Litigation Counsel, Civil Division, Department of Justice

wrote me (apparently in reply to my letter to Mr. Levi) that

the Department intended to move to intervene in the Kipperman

case (San Francisco) "for purpose of seeking a stay of proceed-

ings and until these motions are filed and resolved, the Depart-

ment intends to take no further action to consider providing

representation to the individual defendants in this action."

By letter dated August 1, 1975, three days prior to

Mr. Anderson's letter, Mr. Rex E. Lee, Assistant Attorney Gen-

eral, Civil Division, advised concurrence in the position stated

by Mr. Anderson, that the Department "does not intend to take

any action to consider providing representation to the individual

defendants in this suit" until its motion to stay was filed and

resolved by the Court.
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In his August 1, 1975, letter, Mr. Lee stated, "If

you believe that this course of action in any way prejudices

your personal interest as a defendant in this action, you should ,

of course, take any steps you deem appropriate ." (Emphasis

added.)

Failure on my part to respond, within the time limits

of the Federal Rules, could have seriously prejudiced not only

my personal interest but also my immunity from successful suit

by person or persons who allegedly felt that a cause of action

against me and other former government officials might be sus-

tained.

Under these circumstances, I had no choice but to

retain private covinsel to follow developments in these two cases

and to protect my rights in the litigation. My counsel filed

motions to dismiss as to myself on grounds that plaintiffs lacked

standing to maintain the litigation, that a class action was

improper, that venue as to me was improper and that service of

process as to me was also improper.

The United States and all other defendants, including

the Department of Justice, had the benefit of the pleadings

and research of my attorneys.

Thereafter, by letter dated October 1, 1975, Assistant

Attorney General Lee advised me that in the Driver case the

Department would not itself provide me with legal representa-

tion but would instead at the Department's expense retain private

counsel.

It took some time for the Department to complete

arrangements for this representation.

By letter dated January 19, 1976, my primary counsel,

Mr. James Francis Reilly of Washington, D.C., wrote to the

Department and attached his statement for $2,500; the state-

ment of Dominic A. St. Angelo of Providence, Rhode Island, for

$3,800; and statement of Richard Ernst of San Francisco in the
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amount of $1,150, or a total of $7,450, all of which I had paid,

and requested that the Department reimburse me for these rea-

sonable and necessary legal expenses.

By letter dated February 25, 1976, Assistant Attorney

General Lee advised Mr. Reilly that the Department would not

reimburse me for these expenses, stating:

"As you know, the Justice Departmet has retained
and agreed to pay private attorneys for representa-
tion in Driver, et al. v. Helms, et al. . We under-
stand that prior to that decision a number of gov- •

ernmental employees including Postmaster General
J. Edward Day decided to obtain private counsel to
represent their interests.

"The Justice Department has determined that it can-
not pay legal fees for services for which the
Department did not agree to pay prior to the time
that the services were rendered. Since your state-
ment for services rendered to Postmaster General
Day falls into that category it is necessary for
me to refuse payment."

By letter dated March 6, 1976, Mr. Reilly urged

Mr. Lee to reconsider the Department's decision not to reim-

burse me. Mr. Reilly pointed out the patent unfairness of the

Department's decision in this matter since we had diligently

and promptly requested the Department to make a decision as to

their representing me from the initial stages of the class

action cases. Having received no answer, Mr. Reilly followed

up with a letter of September 24, 1976, to Mr. Lee.

By letter dated September 30, 1976, Mr. Lee replied

to Mr. Reilly's letters of March 6 and September 24 advising

that the Department continued to refuse to reimburse Mr. Day

and stated, among other things:

"
. . . While the Justice Department has in a

limited number of cases retained private counsel
at government expense for representation in civil
litigation, we are unable to reimburse past govern-
ment employees who independently decided to retain
private counsel to represent their interests prior
to any action by the Department of Justice.

"This decision represents a Department-wide policy
and does not depend upon the nature or extent of
any private attorney's efforts in representing a
government employee. For this reason, I do not
believe a meeting at this time would serve any
useful purpose." (Emphasis added.)
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As to the statement of Mr. Lee that the Department

has in a limited number of cases retained private counsel to

represent government employees, it would be interesting to know

what Mr. Lee means by "limited," since the $4,300,000 Supple-

mental Appropriations request for FY 1977 to pay private counsel

would seem to indicate either that there were a great many cases

or that the payments would be most substantial to a "limited"

number of private attorneys.

As to the allegedly "independent" decision by me to

retain counsel, I have already explained why I had no other

choice but to retain outside counsel because of the Department's

initial refusal to protect my interests.

SUBCOMMITTEE RECESS

Senator DeConcini. Thank you very much.
The subcommittee will stand in recess until Monday, March 14,

at 10 a.m., when we will continue the supplemental hearings with
the Department of Commerce.
Thank you.
(Whereupon, at 12:20 p.m., Wednesday, March 9, the subcommittee

was recessed, to reconvene at 10 a.m., Monday, March 14.]

[The remainder of the hearing is deleted]

J
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Exhibit 14: Excerpts From House Appropriations Committee
Report

95th Congress ) HOUSE OF REPEESENTATIVES ( Report
Ist Session ) ( No. 95-68

SUPPLEMENTAL APPROPRIATIONS BILL, 1977

March 11, 1977.—Committed to the (Committee of the Whole House on the

State of the Union and ordered to be printed

Mr. Mahon, from the Committee on Appropriations,

submitted the following

REPORT
~

together with

SUPPLEMENTAL AND MINORITY VIEWS

[To accompany H.R. 4877]

The Committee on Appropriations submits the following report in

explanation of the accompanying bill making supplemental appropri-
ations for the fiscal year ending September 30, 1977, and for otner
purposes. _ . .

[Pages 2-111 of the Report are deleted]
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DEPARTMENT OF JUSTICE

General Administration

salaries and expenses

The Committee recommends an additional amount of $1,435,000 for

additional payment to the General Services Administration for space

and services, increased mileage and per diem allowances, and for the

installation of a Centrex teleplione system. This amount is a decrease

of $160,000 from the budget request.

WORKING CAPITAL FUND

The bill includes $2,975,000, the full amount requested, for capital-

ization of the Department's Working: Capital Fund. The Working
Capital Fund was established by Public Law 93-613, approved Janu-
ary 2, 1975. Later that year, payroll services and some telecommuni-
cation services were brought under this fund. The appropriation now
recommended will enable the Department to bring the balance of tele-

communications, automated data processing services, printing, repro-

duction and graphic services under the Fund.

Legal Activittes

general legal activities

The bill includes $3,099,000 as an additionnl appropriation for sal-

aries and expenses, general legal activities. This amount is $5,303,000
less than the amount requested. It includes funds for space and services

provided by GSA, per diem and mileage increases, and a reduction in

lapse for the Tax Division. Funds are also included for eight additional

positions for criminal tax litigation, 11 additional positions for civil

tax litigation, 8 positions for the criminal appellate program, 28 posi-

tions for the swine flu program. 18 additional positions for complying
with the Freedom of Tnform.ition and Privacy Acts, nnd additional
funds required for exnert witnesses in land matters. Also included is

$199,000 for 14 additional positions for the Civil Rights Division to

st^ff a Task Force on Sex Discrimination. -^

—

The Committee has not approved the request of $4,878,000 for pay-
ment of private counsel fees. The Committee questions the use of pri-

vate counsel and would like to pursue this matter in depth before
recommending any funds for such purpose.

[ The remainder o£ the Report has been deleted]
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Exhibit 15: Excerpts From House Appropriations Committee Bill

Union Calendar No. 36
d5TH CONGRESS WW W% A nkW^^^.»s^.K H^ i^ 4877

[Report No. 95-68]

IN THE HOUSE OF EEPRESENTATIVES

March 11,1977

Mr. Mahon, from the Committee on Appropriations, reported the following

bill ; which was committed to the Committee of the Whole House on the

State of the Union and ordered to be printed

A BILL
Making supplemental appropriations for the fiscal year ending

September 30, 1977, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That the following sums are appropriated out of any money

4 in the Treasury not otherwise appropriated to supply supple-

5 mental appropriations (this Act may be cited as the *'Sup-

6 plemental Appropriations Act, 1977'') for the fiscal year

7 ending September 30, 1977, and for other purposes, namely:

I

[Pages 2-30 of the Bill have been deleted]
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DEPARTMENT OF JUSTICE

General Administration

salaries and expenses

26 For an additional amount for "Salaries and expenses'*,

27 $1,435,000.

82

1 WORKING CAPITAL FUND

2 For capitalization and initial operating expenses of tlie

3 ''Working Capital Fund", $2,975,000, to remain available

4 until expended. _____„«_»«——-

5 Legal Activities

6 salaries and expenses, general legal activitibs

7 For an additional amount for ''Salaries and expenses,

8 general legal activities", $3,099,000.

[The remainder of the Bill has been deleted]

21-221 O - 78 - 17



244

Exhibit 16: Excerpts From Senate Appropriations Committee
Report

Calendar No. 53
95th Co'5fGRESS ) SENATE ( Report) SENATE j

1st Session f | No. 95-64

SUPPLEMENTAL APPROPRIATIONS BILL, 1977

Makch 24 (legislative day, February 21), 1977—Ordered to be printed

Mr. McClellan, from the Committee on Appropriations,

submitted the following

REPORT
[To accompany H.R. 4877]

The Committee on Appropriations, to which was referred the bill

(H.R. 4877) making supplemental appropriations for the fiscal year
ending September 30, 1977, and for other purposes, reports the same
to the Senate with various amendments and presents herewith infor-

mation relative to the changes recommended.

[Pages 2-142 of the Report are deleted]
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DEPARTMENT OF JUSTICE

144

Legal Activities

******

PRIVATE COUNSEL FEES
^

A considerable portion of the Committee's hearing on the Depart-
ment's supplemental budget estimates was devoted to the request of

$4,878,000 for the payment of private counsel fees. The Attorney
General has the responsibility for providing legal representation of

Government officials in civil suits brought against them arising out of

the performance of their governmental duties. The Committee is fully

aware of the ethical conflicts which have required the Department to

contract with private counsel instead of the usual direct representation
by Department attorneys.

The Committee's approval of this request should not be construed
as approval or disapproval of the Department's policy statement and
regulations which are embodied in the Attorney General's Order No.
683-77 dated January 19, 1977, published in the Federal Register on
January 81, 1977, at 42 Fed. Reg. 5695-96. This Order added Sections

50.15 and 50.16 to Title 28 of the Code of Federal Regulations, and
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describes the limits within which the Department of Justice may pro-
vide for representation of Federal employees with respect to certain
employment-related matters in which they are involved in their indi-

vidual capacities. Accordingly, the Committee has inserted language
in the bill providing that none of the funds appropriated for pay-
ment of private counsel fees, shall be obligated or expended by the
Department for the representation of any defendants in suits com-
menced after the effective date of this Act, until the Senate Judiciary
Committee expresses approval of the aforesaid policy statement of the
Attorney General.

The Committee is gravely concerned about the Justice Department
providing private legal counsel for the benefit of government em-
ployees who have been sued in a civil action for alleged unlawful in-

telligence and law enforcement activities while conducting assignments
related to their employment. The Committee believes thatj without
prior court sanction, Federal employees should not have free rein

to perform questionable acts that derive their justification from
administrative or executive policy rather than law. The burden and
expense of any subsequent litigation resulting from such acts should
not be borne by the people of this country.
The Committee recommends that during the review of Order No.

683-77, the Committee on the Judiciary see to it there is incorporated
in that Order a procedure, requiring that should the employee be

found guilty or liable for damages, whether the legal action be crimi-

nal or civil against a Federal employee or the defense be provided by
the Department or private counsel, the legal fees will be repaid the

Government by that employee.

. 1 r 1-1,^ Pf^nnrt has been deleted]
[The remainder o£ the Report nab
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Exhibit 17: Excerpts From Senate Appropriations Committee Bill

Calendar No. 53

H.R.4877
[Report No. 95-64]

95th congress
1st Session

IN THE SENATE OF THE UNITED STATES

March 17 (legislative day, February 21), 1977

Read twice and referred to the Committee on Appropriations

March 24 (leorislative day, February 21), 1977

Reported by Mr. McClellax, with amendments

[Omit the part struck through and insert the part printed in italic]

AN ACT
Making supplemental appropriations for the fiscal year ending

September 30, 1977, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That the following sums are appropriated out of any money

4 in the Treasury not otherwise appropriated to supply supple-

5 mental appropriations (this Act may be cited as the "Sup-

6 plemental Appropriations Act, 1977") for the fiscal year

7 endmg September 30, 1977, and for other purposes, namely:

II—

O

[Pages 2-59 of the Bill have been deleted]
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* * * * *

8 DEPARTMENT OF JUSTICE

9 General Administration

10 salaries and expenses

11 For an additional amount for **Salaries and expenses",

12 $1,435,000.

13 WORKING CAPITAL FUND

14 For capitalization and initial operating expenses of the

15 "Working Capital Fund", $2,975,000 $2,238,000, to remain

J 6 nivnii1a,lLiQ,jintil expended.

17 Legal Activities

18 salaries AND EXPENSES, GENERAL LEGAL ACTIVITIBS

19 For an additional amount for "Salaries and expenses,

20 general legal activities", $3,099,000 $7,977,000: Provided:

21 That, none of the funds appropriated herein for payment of

22 private counsel fees shall be obligated or expended by the

23 Department for the representation of any defendants in suits

24 commenced after the effective date of this Act, until the Com-

25 mittee on the Judiciary of the Senate expresses approval of
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1 I the policy statement embodied in the Attorney GeneraVs

2 \Order No. 687-77 dated January 19, 1977.

[The remainder of the bill has been deleted]
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Exhibit 18: Excerpts From the Conference Report

95th Congress ) HOUSE OF REPRESENTATIVES j Report
1st Session f 1 No. 95-166

MAKING SUPPLEMENTAL APPROPRIATIONS FOR THE
FISCAL YEAR ENDING SEPTEMBER 30, 1977

April 6, 1977.—Ordered to be printed

Mr. Mahon, from the committee of conference,

submitted the following
'to

CONFERENCE REPORT
[To accompany H.R. 4877]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the Senate to the bill (H.R. 4877)
"making supplemental appropriations for the fiscal year ending Sep-
tember 30, 1977, and for other purposes," having met, after full and
free conference, have agreed to recommend and do recommend to their
respective Houses as follows

:

[Pages 2-26 o£ the Conference Report are deleted]
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Department of Justice

general administration

Working Capital Fund

Amendment No. 160: Appropriates $2,238,000 as proposed by the

Senate instead of $2,975,000 as proposed by the House.

LEGAL ACTI\^TTES

Salaries and Expenses, Greneral Legal Activities

Amendment Xo. 161 : Appropriates ^,959.000 instead of $3,099,000

as proposed by the House of $7,977,000 as proposed by the Senate. The
increase of $1,860,000 over the House amount is for the payment private

counsel fees required for suits that have already be^n.
Amendment No. 162: Deletes bill lanoruage proposed by the Senate

refr'ardintr the use of funds for suits commenced after enactment of this

Act. However, the conferees are agreed that none of the funds avail-

able to the Department shall be obligated or expended by the Depart-
ment for the representation of any defendants in suits commenced
after the effective date of this Act, until the appropriate committees of
the Senate and the House of Representatives have reviewed the policy
statement embodied in the Attornev General's Order Xo. 687-77 dated
January 19, 1977.

[The remainder of the Conference Report has been deleted]
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Exhibit 19: Excerpts From the Supplemental Appropriations Act
for Fiscal Year 1977

PUBLIC LAW 95-26—MAY 4, 1977 91 STAT. 61

Public Law 95-26
95th Congress

An Act

Making supplemental appropriations for the fiscal year ending September 30, 1977, May 4, 1977

and for other purposes. [H.R. 4877]

Be it enacted by the Seriate and House of Representatives of the
United States of America in Congress assembled^ That the following Supplemental

sums are appropriated out of any money in the Treasury not other- Appropriations

wise apj)ropriated to supply supplwnental appropriations (this Act ^^ \911.

may be cited as the "Supplemental Appropriations Act, 1977") for the
fiscal year ending September 30, 1977, and for other purposes, namely

:

[91 Stat. 62 through 91 Stat. 88 are deleted]

91 STAT. 89

DEPARTMENT OF JUSTICE

General Administration

salaries and expenses

For an additional amount for "Salaries and expenses", $1,435,000.

WOEKINO CAPITAL FUND

For capitalization and initial operating expenses of the "Working
Capital Fund", $2,238,000, to remain available until expended.

Legal Activities

salaries and expenses, general legal activities

For an additional amount for "Salaries and expenses, general legal

activities", $4,959,000.

[The remainder of the Act has been deleted]
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Exhibit 20: Excerpts From House Hearings on Justice Depart-

ment Appropriations for Fiscal 1978.

DEPARTMENTS OF STATE, JUSTICE, AND COMMERCE,

THE JUDICIARY, AND RELATED AGENCIES

APPROPRIATIONS FOR 1978

HEARINGS
BEFORE A

SUBCOMMIHEE OF THE

COMMirrEE ON APPROPRIATIONS

HOUSE OF REPRESENTATIYE8
NINETY-FIFTH CONGRESS

FIRST SESSION

SUBCOMMITTEE ON THE DEPARTMENTS OF STATE, JUSTICE, AND
COMMERCE, THE JUDICIARY. AND RELATED AGENCIES

JOHN M. SLACK, West Virginia, Chairman
NBAL SMITH. Iowa ELFORD A. CEDERBERG, Michigan
JOHN J. FLYNT. Jr., Georgia MARK ANDREWS. North Dakota
BILL ALEXANDER. Arkansas CLARENCE E. MILLER, Ohio
YVONNE BRATHWAITE BURKE.

California

JOSEPH D. EARLY. Massachasetts

DiMPSET B. MizxLLE and John G. OsTHAOSr Staff AatittanU

PART 5

DEPARTMENT OF JUSTICE

Printed for the use of the Committee on Appropriations

U.S. GOVERNMENT PRINTING OFFICE

87-iMO WASHINGTON : 1977
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/Pages 1-262 o£ the Hearing are deleted/
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Civil Division

Thursday, March 17, 1977.

WITNESSES

BARBARAALLEN BABCOCK, ASSISTANT ATTORNEY GENERAL
IRVING JAFFE, DEPUTY ASSISTANT ATTORNEY GENERAL
IRWIN GOLDBLOOM, DEPUTY ASSISTANT ATTORNEY GENERAL
VIRGINIA CORUM, ADMINISTRATIVE OFFICE
GLEN E. POMMERENING, ASSISTANT ATTORNEY GENERAL FOR
ADMINISTRATION

WILLIAM D. VAN STAVOREN, DIRECTOR, MANAGEMENT PRO-

GRAMS AND BUDGET STAFF
GILBERT M. LEIGH, JR., DEPUTY DIRECTOR, MANAGEMENT PRO-

GRAMS AND BUDGET STAFF
KEVIN D. ROONEY, ACTING ASSISTANT DIRECTOR FOR RESOURCE
MANAGEMENT (OBD)

Mr. Smith. The Civil Division is the next general legal activities

division.

The justifications begin on page 63 and the request for fiscal 1978 is

for 537 positions and $17,016,000. This includes a requested increase
of 19 additional positions. The supplemental we passed yesterday in-

cludes 28 additional positions for the swine flu program.

[Page 355 of the hearing has been deleted]
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CIVIL DivrsiCN

STMBEOT BY ASSISTAOT MTORffif CXNSBKL
BAIBARA ALUN BABOXS^

BEPCa'E THE HODSE APPRDPRIATION SCBOOMmEE
CN STME, JOSnCE, Oa^EHJE, 1HE JUDICIAHf

AND FELKTED ASTCIES

Mr. Qiaiznan and Hbgi

i

ters of the Siixxsndttee:

I en pleased to have the opportunity to appear before you in si^port

of tte Civil Division's bvidget request for fiscal year 1978. We ask

for $17,016,000 and 557 positions.

Ihe request represents a net increase of $224,000 and 31 positions

over the anticipated appropriation for 1977 and provides for the follow-

ing major itOBs:

1. Gboontrollable increases in the anrxnt of $885,000 to maintain

c urrent operating levels, including $628,000 for the annualization of

46 positions for the Swine Flu Progrzn and the Preedon of Infozmation

and Privacy Act litigation. ^^^^^^

r2.
Trznsfers of $318,000 to the Civil Division, indudir*; a trans- I

fer of 12 positions and $293,000 from the Criminal Division. The ^^
f OQCticn of providing leged representation to present and former Federal

offioers and enployees who are sued civilly for noney damages in suits

alleging inlairfxil intelligence and Isu enforoeroent activities en their

parts cnder the color of their offices or enployroent was transferred

f ron the Criminal Division on Deoenber 3, 1976.

3. Decreases of $45,000 for one less oco^pensable day in 1978 and

$1,320,000 for private oooisel fees which was requested as a 1977

stypleraental.
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I)
4. Pzogxsnn incxeases of $416,000 and 19 positicns axe raqoested

for the Tbrta, General Litigaticnr Patent r and AAidnistrative Sections.

The Tort Sectiai has «n aiaeolutely essential need for staff augmentation

of five attorneys, tiisee secretaries and tiiree paralegals to provide

even the nost ndnimal representation in handling a consistently and rapidly

increasing caseload ^iiLch is uioontrollable because of the fact that

we are defending rather then initiating lawsuits.

In a major area of govermnental liability arising out of tte con-

trol of OGmnexcial aircraft and the operation of governmental aircraft,

the caseload and tiae dollar ei^osure pending aviation cases increased

29% fzom October, 1975 to October 1, 1976 and the dsmages sought in

those oases exceeds 10 billion dollars. In naxiy of the very large cases

arising from the crash of a oamercial airline one govnezivnait attorney

usually encounters approodmately IS opposing attxuneys at a pre-trial

hearing. Eadi opposing party is almost always represented by 2, 3 or

scDBtimes more attorneys, lb one major case %texe the Ooited States

was represented by one Department of JtBtioe attorney, a co-defendant

was represented fay five lat firms

^

In another major area of tort litigation involving medical malprac-

tioe suits the e^qperienoe of the Department of Jtstioe is consistent

witii tile national medical malpractioe situation «iiidi is frequently

described as « "crisis*, lbs pending caseload of malpractice cases has

risen fay aoBa than 100 cases for each of tiM last tiixee years, and
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638 na]practice cases are currently pending. Ths anount of ncney paid

out in settlenents and jxxJ^nents of svA cases has increased 116%, 26%,

90%, 27% and 164%, respecti\^y, in the last fi^ yeaxs. The amount

of itoney paid out on medical malpractice cases last year, more than

$18,000,000, reflects the dranatic increase in the nudser of cases and

the aoixnt of the govBrnnent's increased exposure vihen viehred vdth the

perspecti^^ that this anotnt of money wze more than was paid otit under

all Federal Tort Clains Act cases only four years ago.

A third area of major exposure, alleged negligenoe of federal in-

spectors enforcing the Ooccpational Safety and Health Act, the Federal

Coal Mine, Health and Safety Act and other similar enforcement statutes,

was adcnown as a basis for litigation against the federal go^xainnent

three years 2igo. Ihis xecently-expanding area of alleged govemnental

liability requires large amoigits of time by Tbrt Section attoxneys in

cases svdtx as the suit brcog^it by more than 400 enployees of an asbestos

pipe manufacturing plant in "Texas, or by the suit broa^ by the estates

of tho 91 miners vtf» died in a mine fire in Idaho, and by cases arising

fxoB many other aonstioctian, maniifacturl ng and mining accidents.

Ibe toted Ibrt Section caseload has increased dranatically in recent

years. Sinoe Fiscal Year 1974 the total caseload has increased from

2 ,377 cases to 3,850 presently pending cases, a 62% increase. Because

of inadequate staffing and gon^emiient's ability to defend agednst such

suits is diminidied, thus resulting in an increase in governmental
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exposiize erven beycnd that >Aiich would nomaLlly be presented by the

large nuiber o£ a\xh stxLta. The vexy modest requested increase of

five attorney positicna and six s\:(port positions is absolvrbely es-

sential in order to maintain govemnental representation in tort cases.

The second pnxjrdm increase is for tiie General Litigation Section

which is responsible for defending and sonetimes initiating sooe of

the most ijiportant and ocntroversial lawsuits involving the Ckiited

States Oovernnent. The litigation ^^cally takes three foos: de- I

fense of challenges to, or enforcement of, federal policies and pro- I

granns; defense of suits for money dnmngefl brou^t personally against I

Executive, Congressional, and Jxriicial officials for actions taken I

ary Iin the course of their official duties; and defense of certain monetary

claims against the Uiited States Treasury.

'

In allocating personnel and resources, the Section's ecophasis

is primarily on injuictive and mandanus sviits challenging the

constitutionality of significant legislation enacted by CDongress, and

the conduct of litigation to vindicate major government programs .

Discovery is frequent and as ti» Govemnent's technical defenses lose

f avar *rLth the Courts and Congress, these cases go increasingly to

trial. With the spiraling of both the frequency and intensity of

this type of litigation — and the hi^ stakes in terms of the

Government's ability to fmction free of uiwarranted interference —

the increased personnel and resources requested for this function

are a necessity.
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%soaraes axe also requeatad fior the Patent Section vihicfa has

as its major functicn the defense of patent infringessst suits biouc^t

in the Court of daios. Tbe typical patent relates to sophisticsted

and oooplesc technology in radar ^ ci aumtprw , atomic ener^QT and the

li3ce. Ihe typical plaintiff is a large coloration which has made

a thorcuch independent in^«sti9ation before filing suit and is vir^

tually prepared for trial %hen the smt is filed. In ccntrast, the

Patent Section has cnly limited resouroes and can only begin to in-

vestigate a case after it is filed.

Recent large awards by the Qxart, oocpled witii the Court's

strong desire to expedite cases, have increased the pressures on the

Paitent Section. Fbr these reasons, an additional attozney position

for the Patent Secticn is necessary.

Finally, the Division requests positions and resouroes to enable

the AAdnistrati'wa Section to perform the increased volvine srjpport

services required for the legal 2K±ivities of the Ddvisixxv.

This oonclodgs my statement, Mr. Chairman. I shall be he^jpy

to ansMer axy questions you or other mentoers of the Sxixnoinittae may

have.

[Pages 361-362 of the hearings have been
deleted]
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PRIVATE COUNSEL FEES

Mr. Smith. Are there any funds included in the budget of the Civil

Division or anv other portion of the Department of Justice budget for

the payment of private counsel fees?

364

Ms. Babcock. We just sought that in our supplemental.
Mr. Jaffe. It's not in the 1978 request. The reason for that, I should

add, is that 0MB only authorized us to ask for it for one year, for the

1977 supplemental. It does not mean that we may not need it.

Mr. Smith. Thank you very much.
Ms. Babcock. Thank you, Mr. Chairman.

[The remainder of the hearing has been deleted]
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Exhibit 21 : Excerpts From Senate Hearings on Justice

Department Appropriations for Fiscal Year 1978

DEPARTMENTS OF STATE, JUSTICE, AND
COMMERCE, THE JUDICIARY, AND RE-
LATED AGENCIES APPROPRIATIONS
FOR FISCAL YEAR 1978

HEARINGS
BEFORE A

SUBCOMMIHEE OF THE

COMMITTEE ON APPROPRIATIONS

UNITED STATES SENATE
NINETY-FIFTH CONGEESS

FIRST SESSION

ON

H.R. 7556
AN ACT MAKING APPROPRIATIONS FOR THE DEPARTMENTS
OF STATE, JUSTICE, AND COMMERCE, THE JUDICIARY, AND
RELATED AGENCIES FOR THE FISCAL YEAR ENDING SEPTEM-

BER 30, 1978, AND FOR OTHER PURPOSES

PART 6—(Pages 641-1426)

ARCHITECT OF THE CAPITOL

DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF THE PRESIDENT

FEDERAL COMMUNICATIONS COMMISSION
FEDERAL MARITIME COMMISSION

JAPAN-UNITED STATES FRIENDSHIP COMMISSION
MARINE MAMMAL COMMISSION
NONDEPARTMENTAL WITNESSES

RENEGOTIATION BOARD
SECURITIES AND EXCHANGE COMMISSION

SMALL BUSINESS ADMINISTRATION

THE JUDICIARY

Printed for the use of the Committee on Appropriations

U.S. GOVERNMENT PRINTING OFFICE

84-937 WASHINGTON : 1977
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[Pages 1-650 of the hearings have been deleted]

651

April 26, 1977

Office of the Attorney General

STATEMENT OF GRIFFIN B. BELL, ATTORNEY GENERAL

ACCOMPANIED BY:

PETER F. FLAHERTY, DEPUTY ATTORNEY GENERAL

MICHAEL J. EGAN, ASSOCIATE ATTORNEY GENERAL

KEVIN D. ROONEY, ACTING ASSISTANT ATTORNEY GENERAL

FOR ADMINISTRATION „....^^
WILLIAM D. VAN STAVOREN, ACTING DIRECTOR, MANAGE-

MENT PROGRAMS AND BUDGET STAFF

GILBERT M. LEIGH, JR., DEPUTY DIRECTOR, MANAGEMENT
PROGRAMS AND BUDGET STAFF

[Pages 652-668 of the hearings have been deleted]
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PRIVATE COUNSEL FEES

Senator Weicker. This brings me into the question that arose several

weeks ago. The Department was up here for almost $5 million for

private counsel fees for former Government employees. The House
rejected the request. The Senate restored the money with a great

deal of reluctance.

The conferees provided $1,860,000 to recover the funds immediate-
ly. What do you plan to do with the remainder of the cases?

Attorney General Bell. That is one of the big complaints that

the FBI has; Congress didn't give them that favorable treatment.

Senator Weicker. It was the other side of the coin.

Attorney General Bell. We haven't hired any lawyers since I have
been there. That is something I found when I arrived. I am doing
my best to work out of it.

The thought was, the question was on defense in civil suits. If

as person was also under investigation in a criminal case, the Depart-
ment of Justice would be in a conflict of interest. Therefore, we
thought the Government ought to pay for outside counsel. That is

how it all started. These FBI people have not any civil litigation.

84-937 O - 77 - pt. 6
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The answer is they haven't consulted with anyone. We have got a
lot of suits going against Government people who thought they were
doing their duty.

The FBI people are having to stand alone in their suits. But when
we put out the swine flu shot program. Congress didn't have any
trouble at all in passing a law to let the Government be liable in

damages for the swine flu serum manufacturers. I handle those cases

every day. It strikes me as odd that we do our own workers that

way, but we take care of the drug manufacturers.
You might think about that.

Senator Weicker. I don't quite find the parallel. What do you
suggest?

Attorney General Bell. I suggest that we take care of our employees
when they are sued for damages and they were within the parameter
of their assigned duty.

Senator Weicker. Do you consider breaks-ins—we are talking about
ordinary straight burglary

Attorney General Bell. Whatever it was, there are many questions:

whether it was foreign or domestic intelligence, whether they did

it under orders or not.

Any citizen can use the courts and run the employee through them.
It is a serious problem. I think from my own standpoint, if somebody
takes a job and makes a career as an FBI agent and then he is

sued, it is a difficult situation when his own Government turns on
him in the sense that they don't stand behind him. There is a lot

more to the question than just saying you ought not to be paying
these lawyers.

To answer your specific question on the FBI, none of their lawyers
have been paid by us.

Pages 671-686 of the hearings are deleted]
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SUBMITTED QUESTIONS

Senator Hollings. Very good. I have some other general questions
for the record. We appreciate very much your appearance here this

mornmg.
[The following questions were not asked at the hearing, but were

submitted to the Department for responses subsequent to the hearing:]

[Pages 688-694 of the hearings are deleted]
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Private Counsel Fees

In the Conference on the Supplemental Appropriations Act we provided

only the $2^860^000 required for the private counsel fees of the cases

already in progress. We also directed that no additional representation

he contracted until the Judiciary Camittee reviewed the Attorney General a

Order on theee payments,

1, Hon much is budgeted in the 1978 estimates for private counsel

fees?

None at present, althou^ it appears that appropriations for private

cour»el fees In FY 1978 will be required.

696

2 '^:uj.i. leoel of contracted representation does the Department now
anviaipate? How does the Department expect to handle the $3 million in
fees originally estimated for 1977 that was not allowed in the Conference
Report? (i.e. the Socialist Workers Party and the other cases that have
not yet commenced,)

We believe that the original estimate of $4.8 million to be a
relatively accurate one, althou^ it now appears that ejqjenditures in*

some cases have not been at the anticipated rate and one suit (Kipperman v.

McCone ) has been decided in defendants' favor and plaintiff did not appeal.
In addition to the small savings effected by these events, the Department
is exploring possible means, consistent vdth our ethical obligations, to
inpose further controls on priviate counsel fees.

[Pages 697-832 of the hearings are deleted]
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DEPARTMENTS OF STATE, JUSTICE, AND COM-
MERGE, THE JUDICIARY, AND RELATED AGEN-
CIES APPROPRIATIONS FOR FISCAL YEAR 1978

WEDNESDAY, APRIL 27, 1977

U.S. Senate,
Subcommittee of the Committee on Appropriations,

Washington, D.C.

The subcommittee met at 10 a.m., in room S-146, the Capitol,

Hon. Ernest F. Hollings (chairman) presiding.

Present: Senators Hollings, McClellan, Burdick, Leahy, DeConcini,
Weicker, and Young.

DEPARTMENT OF JUSTICE

Federal Bureau of Investigation

STATEMENT OF CLARENCE M. KELLEY, DIRECTOR

ACCOMPANIED BY:

RICHARD G. HELD, ASSOCIATE DIRECTOR
JAMES B. ADAMS, ASSISTANT TO THE DIRECTOR, DEPUTY AS-
SOCIATE DIRECTOR—INVESTIGATION

JOHN J. McDERMOTT, ASSISTANT TO THE DIRECTOR, DEPUTY
ASSOCIATE DIRECTOR—ADMINISTRATION

FREDERICK C. FEHL, ASSISTANT DIRECTOR, SPECIAL IN-

VESTIGATIVE DIVISION
RICHARD E. LONG, ASSISTANT DIRECTOR, FINANCE AND PER-
SONNEL DIVISION

JOHN A. MINTZ, ASSISTANT DIRECTOR, LEGAL COUNSEL DIVI-

SION
DONALD W. MOORE, JR., ASSISTANT DIRECTOR, CRIMINAL IN-

VESTIGATIVE DIVISION
JAMES D. INGRAM, INSPECTOR-DEPUTY ASSISTANT DIRECTOR,
CRIMINAL INVESTIGATIVE DIVISION

WILLIAM O. CREGAR, INSPECTOR-DEPUTY ASSISTANT
DIRECTOR, INTELLIGENCE DIVISION

L. CLYDE GROOVER, JR., SECTION CHIEF, BUDGET AND AC-
COUNTING SECTION

(833)

[Pages 834-890 of the hearings are deleted]
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Mr. Adams. On the one hand, you have certain violations like

bank robberies we investigate. The first time the U.S. attorney sees

this case may be when we present the facts to him and the case
is already made.
As we have gotten into more and more involved investigations that

involve possibilities of entrapment, possibilities of close legal issues,

we are in touch with the U.S. attorney from the beginning, or the

strike force attorneys. We recognize that we need that kind of close

legal guidance because they are involved investigations.

Senator DeConcini. In fact, haven't you been unable to get that

kind of attention because of lack of personnel?
Mr. Adams. The whole criminal justice system is short, but on

those types of cases, we do get full support. Today in most of our
major investigations, we have been involved with the U.S. attorney

or the strike force attorneys from the very beginning; but here what
we are dealing with is where there was a period of time from 1954
to 1965 where the Attorney General indicated, wrote a letter, saying

that we could install microphones on our own authority because the

interest of national security required unrestricted use of this technique.

Microphones involve surreptitious entries. You can't install one
generally unless you break into a place and install it. So we have
gone through a period like that where it was left up to the FBI.

These are the things that concern people a lot because a lot of
those decisions have turned out to be wrong.

PERSONAL LfABILITY OF EMPLOYEES

I am being sued today for $5 million, personally, by an organization

we had under investigation, which is an harassment action, because
my actions were in the scope of my official duty. My part in it

was that, at the time I took over, my present duties, the Department
had instructed us, through an assistant attorney general, to conduct
this investigation.

Yet, there is a question as to whether I am going to get legal

representation because of allegations that maybe somewhere back in

that case there might have been some illegal activity or something
like that. I am concerned. Our agents are concerned.

This is a part of low morale. Each one of you that has been
a prosecutor has had cases where evidence has been suppressed
because the police officer, acting in an arena of action, made a
faulty decision on the spot. He broke the law. He either walked
into a place without a search warrant or failed to have probable
cause for an arrest— I don't know of one of you or any of us, as

I have been a prosecutor, also, that turned around and filed a charge
against that agent or that officer because you took into consideration

why he did it and his good faith efforts. He was on the spot. He
was rushing. He is hired to use the best judgment he is capable
of at the time. When that judgment fails, the sanction is that the

evidence is suppressed because it was an illegal search.

These are the things that cause our concern. I think it would be
absolutely wrong for anyone to think that our agents would condone
activity on the part of another agent that was clearly illegal and
which he knew was wrong and violated our rules and the law. We
would investigate and discipline anyone so disposed.
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A lot of the concern is because over the years, we engaged in

surreptitious entries in the domestic security field, with departmental
approval, with Presidential approval, and it has been a gray area.

Here is a time where someone perhaps overreacted and took it onto
himself, made a judgment, we don't know. Our people don't know
the facts; but we see time and time again where our judgments are

called into question and Congress has seriously considered whether
when we make a mistake of judgment, we should have any form
of legal representation.
We are employees of the Government. We are not hired to do

a perfect job. We are hired to do the job that is the best we are

capable of, the best judgment at any one time. Many of our actions

wind up through the judicial process where it is a 5-to-4 decision

of the Supreme Court as to whether that action violated someone's
right, and evidence is to be suppressed.
We don't tolerate criminal conduct. We don't want to tolerate it.

We want to put anybody in jail that clearly gets involved in that;

but this activity followed so closely behind other types of approved
activity, and not knowing what the facts are—as none of us does

—

— there is great concern as to whether now we are going to look
back after Watergate, we are going to look back after all of these

other clear-cut signals have been given, and say that certain things

we did in the past were wrong and we are not going to get any
defense, even though at times they may have been approved by an
Attorney General, who is the chief legal officer, and should be able

to advise us of the propriety of our actions.

I think it is wrong to distort that type of concern and indicate

or conclude that we today can't distinguish right from wrong and
that we, just because it might be one of our people involved, that

we are going to rally around and defend that person.

Our concern is that good faith action involved be considered within

the scope of prosecutorial discretion. Also whether people acted in

good faith, and had no intent to rob, steal or anything else other
than conduct an intelligence gathering foray. We are just concerned
that we not be ultimately judged by standards of today for the past

without a clear exposure of all of the things that might be involved.

We share your concern that the Attorney General develop all these
facts so when this case comes up, we know all about it, like we
found out in the CIA mail opening situation that Presidents approved
it, that it was under certain foreign intelligence-gathering powers of
the President. We don't know what the facts are. We just want a

full exposure.
I can assure you there isn't an agent in the FBI that would defend

deliberate criminal wrongdoing on the part of another agent.

[The remainder of the hearing is deleted]
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Exhibit 22 : Babcock Letter of May 19, 1977

©epartmtnt ofjMtice

^ajshinigton, B.C. 20530

1 9 MAY 1977 -^

"

Honorable James O. Eastland
Chairman, Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

The Department of Justice requested a supple-
mental appropriation for the fiscal year ending
September 30, 1977 for the payment of private counsel
fees with respect to certain pending suits. The
Conference Report (H.R. Kept. No. 95-166, 95th Cong.,
1st Sess.), accompanying H.R. 4877, "Making Supplemental
Appropriations for the Fiscal Year Ending September 30,
1977," addresses that request under amendments No. 161
and No. 162 on page 27 of the Conference Report.

Amendment No. 162 deletes certain bill language
proposed by the Senate and continues with the statement:

* * * However, the conferees are agreed
that none of the funds available to the
Department shall be obligated or expended
by the Department for trte representation of
any defendants in suits commenced after the
effective date of this Act, until the
appropriate committees of the Senate and
the House of Representatives have reviewed
the policy statement embodied in the
Attorney General's Order No. 687-77 [sic]
dated January 19, 1977.
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We have been apprised that the "appropriate
committees" to which reference is made in the above
excerpt means the respective Judiciary Committees of
the Senate and the House of Representatives.

Representatives from the Department of Justice
would welcome an early opportunity to meet with you
and members of your committee to discuss the policy
statement in the Attorney General's Order No. 683-77,
a copy of which is attached for your convenience.

Very truly yours,

aJlJrtJU^
^K9£,K^K ALLEN EABCO

assistant Attorney General
/

Enclosure
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Exhibit 23 : Eastland Letter of June li, 1977

TLAMD. MISS.. CMAIH

'^CriHcb ^{<xle& Senate
[OWAaD M. KCNNCOT. M*SS.- CH*m.CS MCe. M»TMIAS. J«.. MO.
lOCM BAyM. mo. WIIAJAM L. SCOTT. v».

KOStRT C. BV»0. W. WA. PAIA. LAXALT. NtV.
JAMES ABOURCZK. S. OAK. ONPtlNC. MATCH. UTAH
JAMES . ALLEN. ALA. MALCOLM WALLOP. WTO.
joscrM «. BIDEH.^JB.^OIL. COMMITTEE ON THE JUDICIARY

HOWAHO M METTEMBAUM. OHIO WASHINGTON. D.C. 20510
DENNIS OCCONCINI. ARIZ.

June 11, 1977

Barbara Allen Babcock
Assistant Attorney General
Civil Division
U. S. Department of Justice
Washington, D. C. 20530

Dear Ms. Babcock:

As you are aware, the Conunittee is obligated by the
conference report accompanying the Supplemental Appropri-
ations Bill, H.R. 4877, to review the policy statement
embodied in Attorney General's Order No. 683-77 concerning
limitations on the representation of Federal employees.
The conference report notes that the conferees agreed that
none of the funds available to the Department shall be
expended for the representation of any defendants in suits
commenced after the effective date of P.L. 95-26 until the
appropriate committees have reviewed the Attorney General's
policy statement.

I understand that several cases have been filed which
may require the retention of private counsel. Because the
Committee has yet to complete its review, the Department's
existing procedures for the retention of private counsel
should, in the meantime, continue to be followed. While
the Committee is conducting its review, it understands that
the Department has agreed to apprise the Committee of any
decision to retain private counsel arising under the guide-
lines, and, if practicable, before such decision is implemented.

With best wishes and kindest regards.

Sincerely yours.
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Exhibit 24 : Babcock Letter of June 21, 1977

Btpartmtnt ofjustice

^ashinscon, B.C. 20550

ASSISTANT ATTORNEY GENERAL

CIVIL DIVISION

JUN 2 1 1977

Honorable James O. Eastland
Chairman, Senate Judiciary Committee
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

My letter of May 19th requested a meeting with
your staff to discuss the policy statement in the
Attorney General's Order No. 68 3-77 concerning limita-
tions on the representation of Federal employees. You
will recall that the conference report accompanying
the Supplemental Apropriations bill, H.R. 4877, noted
that the conferees agreed that the Department should
expend no funds for private representation of defendants
after enactment of the bill until the Attorney General's
policy statement had been reviewed by the appropriate
coimnittees of the Senate and House of Representatives.

Since the effective date of P.L. 95-26, containing
the supplemental appropriation, at least three requests
for representation have been submitted to the Department
which may require the retention of outside counsel under
the Attorney General's policy statement.

I understand from members of my staff v7ho have met
with your Committee's staff that some of your Committee's
members may be interested in a detailed examination of
the question of Government retention of private counsel
going beyond a review of the policy statement as pub-
lished. Because it would appear that such a detailed
examination may take some time, I would ask your Com-
mittee to complete at least a preliminary review as soon
as possible so that the Government may retain private
counsel in the cases which have been or may be filed.

21-221 O - 78 - 19
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We would understand that such a preliminary review
would in no way prevent the Coitimittee from examining
the implementation of the Department's policies with
respect to the retention of private counsel. Indeed,
we are prepared to cooperate to the fullest extent
that we are able to insure that your Committee may
properly exercise its oversight role.

Yours very truly.

BARBARA ALLEN BABCOCK
Assistant Attorney General
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Exhibit 25 : Abourezk Letter of July 13, 1977, with two attachments

JAMCS O. CAm-Ue. MItS.. CMAIHMAM

JOHH L. mCCL-ELAJM, AMK. mOM TMUKMOMO. •£.
EDWAK} wc. KEfMEOT MAaS. CMAin^* UCC. MATMAS.
B1WCM BAYM IMD- WtLiJAM L SCOTT. VA.

MOOCIVT C BYWO. W VA. PAUL LAXALT. MtV.
JAMES ABOUREZK. S DAK. OmilN O. HATCH. UTAH

MSETH BrOCH. J».. C

J0^9^ C. CUI.VCR. IOWA
HOWARD M.
DCMMI DC(

li}tniieb ^ictlem ^enctie
COMMITTEE ON THE JUDICIARY

WASHINGTON. D.C. 2OS10

CMICF COUMSn. AMD VTAFF OtRCCTOM

July 13, 1977

Ms. Barbara A. Babccxik

Assistant Attorney General
Civil Division
Department of Justice
Room 3143
10th and Pennsylvania Avenue,

Washington, D.C. 20530
N.W.

Dear Ms. Babcock:

I am writing in connection with the Judiciary Committee's obligation
under the Conference Report accompanying the Supplemental Appropriations
Bill, H.R. 4877, to review the policy statement embodied in Attorney
General's Order No. 683-77 concerning representation of federal employees.
I commend the Department for its pledge to cooperate to the fullest extent
possible with this review and am confident that the Committee will be able
to discharge Its responsibility expediciously.

I have attached a number of questions based upon the revised Order which
the Department recently transmitted to the Committee. Please prepare a

written response to the questions. Because the Order covers representation
by Department attorneys as well as by private counsel, the questions
(particularly questions 135-149) should be answered with respect to all

civil cases covered by the Order and not just those in which private
counsel may have been retained.

In order to expedite the Committee's review, I would also request that
with respect to the attached list of documents to which the Committee
seeks access, designated Committee staff be permitted to conduct an

initial review of the documents at the Department. Thus the Committee
would then request copies of only those documents it deems necessary.

And finally, it may be necessary for the Committee to interview certain
Department employees in order to complete its review. Your cooperation
in arranging such interviews would be appreciated.



278

Ms. Barbara A. Babcock
Assistant Attorney General

page 2

As this review proceeds, you have my firm assurance that every effort
will be taken to avoid prejudicing the rights of federal employees who
are now or may become defendants in civil or criminal suits. The Committee
will carefully consider any suggestions you make of procedures to avoid

such prejudice.

In closing, I would like to request that, if practicable, the Department
forward the list of cases and the answers to the questions no later than
Friday, August 6th, and that Committee staff review of the documents
begin as soon as the materials are located or can be assembled.

Thank you for your cooperation In this matter.

Sincerely,

James Abourezk
Cha I rman
Subcommittee on Administrative
Practice and Procedure

Enclosures (2)
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[First attachment to Abourezk letter of July 13, 1977 (exhibit 25).]

DOCUMENTS TO WHICH COMMITTEE NEEDS ACCESS

1. Department memoranda on which the Order and revised Order are based.

2. Court pleadings and transcripts in cases where private counsel have
been retained.

3. Court pleadings and transcripts In cases where issue of private counsel
has been raised on the record but in which private counsel have not
been retained, e.g.. Jack N. Anderson v. Richard M. Nixon, (U.S.D.C.
D.C., Civil Action No. 76-1974)

4. Court pleadings and transcripts in cases on list compiled below.

5. Department memoranda and correspondence on decisions to retain or not
to retain private counsel.

6. Correspondence between Department and private counsel who have been
retained regarding the terms and conditions of their employment.

7. Department memoranda on decision to retain William E. Nelson. and
correspondence between the Department and Nelson.

8. Department memoranda on 1977 Supplemental Budget request for funds
to pay private counsel.

LIST TO COMPILE

All civil cases filed or pending in the last three years against
Richard Nixon, John Mitchell, H. R. Haldeman, John Erilchman,
Henry Kissinger, Robert Mardian, the Attorney General, the Director
and/or employees of the F.B.I., and the Director and/or employees
or the C.I. A. in their individual or official capacity in which a

request for representation has been made. Describe the disposition
of each such request.
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[Second attachment to Abourezk letter of July 13, 1977 (exhibit

25) : Questions regarding Attorney General's order.^]

AUTHORITY for DEPARTMENT ORDER

1. Does 28 use 515 (a) require that the private attorneys retained by the

Department under Section 50.15 be "commissioned as special asslstant(s)

to the Attorney General or special attorney (s)" and. If not, why not?

2. Does 28 USC 543 require that the private attorneys who are retained by

the Department under Section 50.15 and who work with United States

Attorneys be appointed under that section and. If not, why not?

3. Section 515 has Its origin in an Act of June 22, 1870, 16 stat. 162, an

Act of June 30, 1906, 34 stat. 816, and an Act of April 17, 1930,

46 stat. 170. Section 543 has its origin in an Act of August 2, 1861,

12 stat. 285. Doesn't the legislative history of these four statutes

Indicate that the Department may only retain private counsel pursuant

to one of these two sections, and, if not, why not?

4. Doesn't the Croswalte Case. 168 US. 375, and the 1,960 acres of land Case,

54 F. Supp. 867, Indicate that private counsel can be retained to

assist U.S. Attorneys only under the 1861 and 1870 Acts as amended and

recodified (including 5 USC 3106)? If not, why not?

5. 5 USC 3106 provides that attorneys may be employed to conduct "litigation

in which the United States, an agency, or employee Is a party" only

"as otherwise authorized by law". Under what authority can attorneys

be hired by the Department other than pursuant to provisions such as

Sec. 515 (a) and Sec. 543?

6. Is there any reason why retaining private counsel under Section 515 (a)

or Section 543 would be unsatisfactory as a means of representing federal

employees under the circumstances set out In the Department's policy

statement? \

1 All questions refer to the revised order, see exhibit 2 at p. 31.
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7. What express or implied statutory authority does the Department rely on

In retaining private counsel other than Section 515 (a) or Section 543?

8. Does the Department take the position that the authority in Section 3106

permits it to approve the retention of private counsel by other

departments to conduct litigation involving one of their employees?

9. Will the Justice Department authorize another Department to retain

private counsel to represent one of their employees only under the

circumstances described in the policy statement?

10. Is there any seperate statutory authority for the Department to represent

former Federal employees and, if so, describe such authority?

11. If the Department retains private attorneys by issuance of a contract,

what is the express or Implied statutory authority for the Department

to Issue such a contract?

12. What provisions of Title 41 United States Code and the regulations issued

pursuant to that Title apply to any such contract?

13. Has the Department promulgated any of its own regulations on contracting

out for private attorneys under Title 41 and, if so, please provide

a copy?

14. Does Section 1-3. 406-1 of the Federal Procurement Regulations apply

to Department contracts for private attorneys? If so, what provisions

for "constant government survei llance"are exercised by the Department

to control costs and what "celling price which the contractor exceeds

at his own risk" has been established by the Department?
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15. Who Is the contracting party when the Department provides fees for

private attorneys, the attorney or the employee?

16. If the contract Is with the employee how do the provisions of 18 USC

205 (2) apply?

17. If the contract Is with the employee, what are the terms of the contract

and what services are provided by the employee under the contract?

18. If the contract is with the employee, can the private attorney enforce

the contract?

19. If the contract Is with the employee, on what basis. If any, can the

Department supervise the activities of the private attorney?

SCOPE OF THE ORDER

20. Will the Department provide private counsel to a federal employee

sued in his official capacity for acts performed within the scope of

his employment under the circumstances set forth In section 50.15 (a)(2),

(6), (9), and (10) and if not, why not?>I^

21. To what extent do the policies set forth in the policy statement describe

the Department policy and practice in representing and In retaining

private counsel to represent Members, officers, employees, and Comm-

ittees of Cksngress and federal judges?

22. By establishing a policy of hiring private attorneys to represent federal

employees does the Department encourage judges to hold that the Depart-

ment has a conflict of interest in itself representing such employees

as has happened In the case of Allegheny Airlines, Inc. v. U.S.A.

(Indianapolis) and as may happen In Aetna Casualty v. U.S.A. , now

pending In North Carolina?

1 All references are to the revised order, exhibit 2 at p. 31.
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23. What types of suits other than civil suits alleging deprivation of

constitutional rights have or may require retaining of private counsel?

24. Are there any types of civil lawsuits which the Civil Rights or Tax

Divisions can bring against federal employees and, if so, will the

Department provide private counsel for such employee in any such suit

under the terms of the Order?

25. If the Civil Rights or Tax Division can bring civil suits against

federal employees, can these divisions also bring a civil lawsuit

against a federal employee for the types of acts for which federal

employees are now being represented under the policy statement?

26. If such suits can be brought, does the defense of a federal employee

by the Civil Rights or Tax Divisions under the Order for acts which

could form a basis for a suit against such employee affect the ability

or inclination of the Civil Rights or Tax Divisions to bring such suits?

27. Do any of the cases In which private counsel have been retained involve

claims under Section 2680 (h) of the Federal Tort CJalms?

28. if Section 2680 (h) appears to apply to a suit does the Order apply?

29. How Is the Department practice of representing employees sued In their

official capacity under the Tort Claims Act, particularly Section 2680

(h), different from representation of employees sued In their Individual

capac I ty?

30. Can the Department Interpose itself as a defendant In any case In which

an employee is sued in his individual capacity and. If not, are there

any circumstances under which the Department or executive branch

can be liable for damages In such a case?
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INTERPRETATION and ADMINISTRATION of the DEPARTMENT ORDER

31. Does the Department have any authority to represent federal employees

In suits Involving actions which are outside the scope of his or her

office or employment?

32. Can the Department represent or retain Counsel to represent an employee

sued or subpened In his or her individual capacity If the employee does

not request such representation, and. If so, on what basis may the

Department do so?

33. On what basis does the employing federal agency determine the "appropriate'

Justice Department division to which a request for representation

should be submitted?

34. On what basis does the Department determine which division Is the

"appropriate" division to recommend whether representation should be

provided?

35. Are the precedures the same for former employees submitting a request

for representation? If not, how do the procedures differ?

36. When the Federal employee sued in his or her individual capacity Is the

head of an agency, to whom is the request for representation submitted

and who at the employing agency will recommend whether representation

should be provided?

37. In submitting a written request for representation to his or her

immediate supervisor, is the federal employee obligated to submit any

data other than "all process and pleadings served upon him" and, if so,

what must the employee submit?
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38. In submitting a written request for representation to his or her

immediate supervisor, can or must the employee present an explanation

of his or her version of the factual events which relate to the process

or pleadings?

39. Does the Department provide the employing agencies with any guidance

on who should be designated as the person to whom the employee should

submit a request for representation and. If not, on what basis should

such person be designated?

40. Does the Department require that each agency designate an employee to

whom an application should be submitted? How many agencies have not

designated such person?

41. Must the employing agencies notify the Department of who has been

designated?

42. Who has the Department designated as the Individual to whom an employee

of the Civil, Criminal, Tax, and Lands Division and the F.B.I, should

submit a request for representation?

43. Is the employing agency obligated to conduct any Inquiry, Including an

Interview with the employee requesting representation, to aid It In

determining whether or not the employee was acting within the scope

of his or her employment and, if so, what form does such Inquiry take?

44. What legal and factual standard does an employing agency apply in

determining whether or not an employee was acting within the scope of

his or her employment?

45. Does the Department take any steps to see that the employing agencies

are applying the same legal and factual standard which the Departrqpnt

applies and. If so, describe such steps?
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46. Can an employing agency determine that an employee was acting within

the scope of his or her employment on the basis of legal defenses

other than official immunity, e.g., ErI ichman or Barker defense

discussed below, and. If so, has the Department informed these agencies

that such defenses are adequate grounds for recommending representation?

47. To what extent may the employing agency rely on the statements of

the federal employee in determining whether he or she was acting within

the scope of his or her employment?

48. Does the Department give employing agencies any guidance on what type of

supporting data should be forwarded to the Department to assist the

Department in determining whether an employee was acting within the scope

of his or her employment and, if so, what should be forwarded?

49. Are ail written materials provided by the employee, including his or her

written request for representation, treated as subject to the attorney-

client privilege, and if not, explain what is and is not covered?

30. Are all oral communications between the employee and his or her immediate

supervisor with regard to the request for representation subject to

the attorney-client privilege even if the Supervisor is not an attorney

and, if not, explain what Is and Is not covered?

51. Is the "available supporting data" and other materials submitted to

the Department all subject to the attorney-client privilege even If not

provided by the employee and, if not, what Is or is not covered?

52. Is any Individual designated by the agency to receive a request for

representation automatically an "individual acting as an attorney" for

an employee submitting a request and does such status automatically

subject communications with such person to the attorney-client privilege?



287

53. Does the employee submitting a request have to take any formal action to

Initiate an attorney-client relationship with the Individuals with

whom he or she communicates regarding a request for representation and.

If so, describe such action?

54. In reviewing the employing agencies' submission, to what extent will

or should the litigating division conduct Its own Independent Inquiry as

to facts which relate to whether the employee was acting within the scope

of his or her employment?

55. To what extent does the Department litigating division rely on the

recommendation of the employing agency with respect to providing re-

presentation?

56. Is the Department's determination of whether an employee sued In his

or her individual capacity was acting within the scope of his or her

employment under Section 50.15 (a)(2) of the Order based on the same

considerations as the determination made under Section 15.21 with

respect to suits against employees In their official capacity?

57. On what specific grounds has the Department declined to represent an

Individual sued in his or her individual capacity under Section 50.15

(a) who the Department determined was acting within the scope of his or

her employment?

58. Can the Department decline to represent an employee on the general

grounds that It is not In the interest of the United States to represent

an employee under Sectl6n. 15.2 and under Section 50.15 who the

Department determined was acting within the scope of his or her

employment?
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59. If the answers to questions 56 and 58 Indicate a difference between

Sections 15.2 and 50.15, why does the Department have greater discretion

to refuse to represent an employee acting within the scope of his or

her employment when—often for tactical reasons—a plaintiff happens to

style a complaint as being against that employee In his or her

'•Individual" rather than In his or her "official" capacity?

60. Is the statutory authority for retaining a private attorney to engage

In fact-finding regarding the possible existence of Inter-defendant

conflicts the same as for retaining a private attorney to represent

a federal employee?

61. Is there any difference betweeti the selection process of retaining

private attorneys for these two purposes?

62. On what basis does the Department determine that there Is sufficient

possibility of Inter-defendant conflicts to warrant retaining private

counsel to engage In fact-finding with respect to such conflicts?

63. Is any Information gained by a Department Attorney prior to retaining

private counsel to engage In fact-finding covered by the attorney-

client privilege and can such Department attorney later represent any

of the co-defendants?

64. What form does the recommendation of a private attorney retained to

ascertain Inter-defendant conflicts take? WIN It be accompanied by

any written explanation of the nature of any conflicts found to exist?

65. Will the Department normally accept the recommendation of a private

attorney regarding the existence of Inter-defendant conflicts?

Is the Department given a sufficient explanation of the grounds for

the recommendation of the private attorney to enable It to review that

recommendation?
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66. Is a private attorney retained to engage In fact-finding an officer

of the Department and. If not, under what statutory authority may

the Department delegate de facto authority to such private attorney

who is not an officer of the Department to make decisions regarding

how many private attorneys the Department should retain at public

expense to represent co-defendants?

67. How can the employing agency make any inquiries about whether any of

a group of co-defendants employed by It were acting within the scope of

their employment without retaining private counsel to engage In

fact-finding under the same terms as does the Department?

66. Does an employee who is a co-defendant play any role In the selection

of a private attorney retained to determine conflicts between co-

defendants and. If so, describe that role?

69. If such defendant plays no role in selecting an attorney retained to

interview co-defendants, can he or she nonetheless claim that an

attorney-client relationship exists between himself or herself and

that attorney?

70. Under what authority in the Code of Professional Responsibility does

the Department consider It ethical to retain one attorney to undertake

an attorney-client relationship with each of a series of Individuals

who have conflicting interests?

71. Can a private attorney retained to interview co-defendants later be

retained to represent one of the co-defendants?

72. May a private attorniy retained to interview co-defendants disclose

any information regarding a given employee to Depai-tment or Jirlvate

attorneys representing anyone other than that employee?
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73. If an employee's communications with a private attorney retained to

Interview co-defendants are covered by the attorney-client privilege,

on what basis can that attorney disclose such communications without

the consent of the employee to Department or private attorneys later

retained to represent that employee?

74. Are private counsel retained by the Department to Interview or represent

a federal employee Immune from suit by the federal employee to restrain

such attorneys from violating the attorney-client relationship?

75. if private counsel retained by the Department to Interview or represent

a federal employee clearly violates his or her attorney-cl lent relation-

ship with such employee and provides adverse information to the Justice

Department Criminal Division about such federal employee, can the

Criminal Division use that information in a criminal prosecution of the

federal employee?

76. Are private counsel retained by the Department to represent a federal

employee In a civil case for damages immune from malpractice actions

by the federal employee for their representation?

77. What sanctions can the Department impose on a private attorney to

restrain him or her from disclosing attorney-client Information or

penalize him or her for doing so? ,*'

78. On what ba'sis does the litigating division determine whether there Is

sufficient possibility of a federal criminal investigation or Indictment

so that It should contact the prosecuting division?

79. If the employing agency submits the request for representatl<Jft to the

Civil Rights Division and there exists the possibility of a federal

drimlnal Investigation by the Civil Rights Division, how does that
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Di vision avoid the possibility that the persons who initially review

the request may be Involved in that criminal investigation and be

exposed to adverse information relevant to the criminal investigation?

80. Is it possible that attorneys in the Civil Rights Division may be

representing, or supervising private attorneys in representing, a

federal employee at the same time that other attorneys in the same

Division are investigating the same employee (not yet a target) for

possible violations of federal criminal law and, If so, what problems

would such a situation create?

81. Are or will special steps be taken by the Department to Insulate

attorneys in the Civil Rights Division who are representing a federal

employee from Inadvertently disclosing adverse information to attorneys

In the same Division who are or may later be investigating that

employee for federal criminal activity and, specifically, how can

supervisors of both sets of attorneys and the Assistant Attorney

General for the Division avoid a conflict?

82. In the above situation, would the fact that attorneys In the Civil

Rights Division are already defending a federal employee In a civil

case tend to discourage attorneys in the same Division from fully

Investigating the same employee for possible criminal charges?

83. If the federal employee requesting representation is, for example,

an employee of the Civil Division, is the Civil Division the appropriate

litigating division to determine whether the employee should be

represontated?

21-221 O - 78 - 20
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84. How doe,s the prosecuting division determine whether or not the employee

is a target?

85. Is the determination of the prosecuting division of whether an employee

Is a target or that a decision has been made to seek an Indictment or

Issue an Information binding upon the litigating division?

86. Is the litigating division attorney informed when such employee has

become a target or that a decision to Indict has been made before his

client becomes aware of these facts, and If so. Is he or she bound not

to Inform the employee he or she Is interviewing or representing that

such employee is a target or that a decision has been made to seek an

indictment?

87. Is a private attorney retained to represent an employee Informed whether

he or she has been retained because his client Is a target or because

there is a conflict among co-defendants and. If so. Is he or she bound

not to disclose to his client which of these reasons led to his or her

appointment?

88. Is a federal employee Informed, directly or Indirectly, why private

counsel has been retained?

89. Are any problems created for the prosecuting division where a federal

employee becomes aware that he or she Is a target due to the fact that

private counsel is retained and there Is no conflict among defendants,

and is so, how are these problems avoided?

90. Are any problems created for the prosecuting division where a federal

employee becomes aware that a decision to seek an indictment or issue

an Information has been made due to the fact that Department counsel

seek to withdraw representation or private counsels are Informed

that they will no longer be paid by the Department and> If so, how

are these problems avoided?



293

91. On what basis does the prosecuting division determine whether the

matter for which representation Is requested is other than that with

respect to which the employee is a target?

92. May or does the Attorney General review the decision of a litigating

division with respect to representing or retaining private counsel to

represent a federal employee and, if so. Is there any potential for

such action to Influence the Attorney General's decision to Indict the

same employee?

93. How does a Department attorney "undertake a full and traditional

attorney-client relationship with the employee" when that Department

attorney is bound by the Order not to "assert any legal position or

defense deemed not to be in the interest of the United States to assert"?

94. Are the Federal Ethical Considerations of the Federal Bar Association

applicable to Department attorneys, and, whether or not they apply,

how does the principle set forth In FEC- 4- 1 through FEC- 4- 4 relate

to the principle in Section 50.15 (3)?

95. Upon informing a federal employee represented by the Department that

the Department will not "assert any legal position or defense deemed

not to be in the interest of the United States to assert," does the

Department then notify the federal employee In advance of instances

where the Department recognizes that the positions It will assert In

the interest of the United States may not be in the interest of the

employee as well and. If not how is the federal employee able to

ascertain on his or her own whether or not the positions asserted by

the Department on his or her behalf are in his or her Interest?
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96. Does a federal employee represented by a Department attorney have any

more or less control over the positions advanced by a Department attorney

if the employee is sued in his or her individual capacity than if he or

she is sued In his or her official capacity?

97. Does a Department attorney assert more control over the positions which

are asserted on behalf of a federal employee sued in his or her Individual

capacity than would a private attorney retained by the employee at his

or her own expense and. If so, what authority In the Code of Professional

Responsibility justifies this greater degree of control?

98. What Is the role of the Department In selecting private counsel to

engage In fact-finding or to represent an employee and In setting a fee

schedule?

99. Can a Department attorney representing a federal employee settle or

compromise a civil case against an employee In his or her individual

capacity without the consent of the defendant?

100. Does private counsel retained to represent a federal employee have any

more or less authority than a regular Department attorney representing

that employee to settle or compromise a case against an employee in

his or her individual capacity?

101. To what extent and In what manner does the Department supervise or

monitor the activities of private counsel retained to represent a

federal employee?

102. Does the Department require that private attorneys retained to represent

a federal employee transmit pleadings to the Department In advance or

after their being filed?
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103. Will the Department retain private counsel if the suit seeks both

equitable and legal remedies and, if so, does the private attorney have

any more or less authority than a Department attorney to settle the

equitable claims?

104. Does payment by the Department directly to a private attorney repre-

senting a feWeral employee violate Discrip I inary Rule 5-107(A)(l)

of the ABA Code of Professional Responsibility and, if not, on what

basis does the Department conclude that no violation arises?

105. As stated in Ethical Consideration 5-22 of the ABA Code of Professional

Responsibility doesn't payment of private counsel by the Department

have the potential for impinging on the independent judgment of a

lawyer because sUch payments may make such attorney feel a responsibility

to the Department rather than to his or her client and, If so, how Is this

potential mitigated?

106. If a federal employee request I no reprosontntlon has b««»n Indicted for

acts unrelated to the acts for which he or she Is ranii««tlm roorosentatlon,

how can the Department proceed to represent the employee given the

holding in Grievance Comm. v. Rattner , 203 A. 2d 82, 84 (1964),

cited with approval in footnote 2 of Canon 5 of the American Bar

Association Code of Professional Responsibility?

107. Where a federal employee has been indicted by a Special Prosecutor,

may the Department represent or retain private counsel to represent

the employee in the civil case arising from the same acts for which he

or she was indicted? v
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108. What prejudice may arise If the Department retains private counsel to

represent some employees in a civil case and itself represents other

employees in the same case?

109. Is It possible to foresee situations in which the Department determines

to make an argument which conflicts with an interest of an employee

represented by the Department sufficiently in advance for the Department

to retain private counsel to represent the employee?

110. On what basis does the Department determine the financial terms for

payment of private counsel and in what way are the costs of the privat*

counsel controlled or audited?

111. Where a private attorney is retained by the Department to represent

an employee because the Department will not or cannot raise certain

arguments on his or her behalf, may the private attorney proceed to

make arguments which conflict with a governmental position or oppose

a position maintained by the United States?

112. If so, does this authority conflict with and supercede the proviso In

the "Supplementary Information" In Attorney General Levi's Initial

order that "the Department will not ...pay for representation where the

positions taken would oppose positions maintained by the United States

itself"?

113. will the Department cease to pay the costs of private counsel where

—

as provided in Attorney General Levi's Order in section 50.16 (b)(l)(lv)-

that "representation is not in the interest of the United States" and.

If so, would this situation arise when the private counsel tfeeg Ins to

take positions which conflict with or oppose government positions?
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114. Does the litigating division's determination of "whether providing

representation Is In the Interest of the United States" under 50.15

(a)(2) depend In whole or In part on "whether representation of the

employee requires the making of an argument which conflicts with a

government position" by a private counsel retained by the Department?

115. Is there an/ dl f ference between the provisions In the order which bar

the assertion of "any legal position or defense not In the

Interest of the United States to assert" (section 50.15 (a)(9) (ID)

and the making of "an argument which conflicts with a government

position" (section 50.15 (a)(10)), and. If so, what is the deference?

116. If a private attorney Is free to assert any legal position In the

interests of a fiaderal employee and Is bound to maintain the confidentiality

of all communications with his client, why must the Department terminate

payments to the attorney if the client Is subsequently Indicted?

117. Under what section of the Order are private attorneys who the Department

retains to represent federal employees apprised of their authority to

make arguments which conflict with or oppose Department positions

without any fear of losing their Department retainer?

118. Despite Department assurances of Independence, Is there a significant

possibility that private attorneys will not feel free to assert

positions adverse to those of the Department from whom they receive

their pay?

119. Are private attorneys retained by the Department free to subpena

Department documents or the testimony of Department employees withotit

any fear of losing their Department retainer?
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120. Where the Oepartment is subpenaed by private counsel it has retained

to produce documents or to testify, is there a conflict in the fact that

the Justice Department is paying the fees of the attorney seeking to

enforce such subpena?

121. Is there any significant possibility that in approving the selection

of a private attorney the Department will select attorneys who do not

have a reputation of opposing Department positions or of subpena I ng

Department materials or testimony?

122. If plaintiffs issue subpenasfo the Department or to the Executive

Branch seeking access to Department or executive branch documents in

a case in which the Department JtpdIf is a defendant or In which it is

representing a employee, will the same Department attorney representing

the Department or employee also represent the Department or executive

branch with respect to such subpena?

123. If the same Department attorney represents both the federal employee

and the Department or executive branch under these circumstances,

is there a greater probability that the Department attorney will resist

the subpena than If the Department attorney were not also represneting

the Department or employee In the case?

124. Does the fact that the Department is defending a federal employee give

the Department attorney greater knowledge of the existence of documents

held by the Department or the executive branch and. If so, does this

give the Department attorney representing the civil defendants an

advantage in resisting third party subpenas issued for these Department

or executive branch documents which private counsel representing the

defendants would not possess?
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125. In determining whether or not itself to represent or to retain private

counsel to represent a federal employee in a civil case, does the

Department take into account that by representing such employee that

it will be easier to coordinate the employee's and the Department's

positions in resisting plaintiff's third party subpenas for Department

or executive branch documents?

126. If plaintiffs issue a third party subpena for Department or executive

branch documents, can the Department raise defenses on behalf of a

federal employee, such as executive privilege, which employees re-

presented by private counsel could not raise?

127. Does the Department reserve the right to intervene or appear as amicus

curiae in a case in which private counsel has been retained by the

Department to present arguments which conflict with or oppose those

raised by such private counsel on behalf of the federal employee?

128. What is the reason for the Department revising Attorney General Levi's

Order so that private attorneys retained by the Department may assert

positions which conflict with or oppose those of the Department?

129. Attorney General Levi's January 19, 1977 memo regarding "Representation

or Government Employees" which accompanied his transmission of his

Order 683-77 recognizes that "there may be instances in which, at the

conclusion of criminal proceedings, it would be appropriate for the

Department to consider reimbursement of an employee for payments

made to counsel In connection with those proceedings". Does the Depart-

ment still recognize that such instances may exist?

1 See exhibit 7 at p. 90.
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130. If so, what statutory authority would authorize such

reimbursement?

131. Could the payment of such fees undermine the morale of the Department

attorneys Involved In the criminal proceeding?

132. Under what circumstances can the Department or the Executive Branch

pay damages assessed against an executive branch employee held to have

acted outside the scope of his or her employment?

133. If the Department represents or retains private counsel to represent

a federal employee and such employee Is held liable for having per-

formed acts outside the scope of his or her employment. Is there any

basis for the Department securing from the employee reimbursement for

the costs of such representation?

134. In cases where the United States, any agency, or any officer In his or

her official capacity Is also named as a defendant will the Department

retain private counsel If, In representing the United States or such

agency or officer, positions will be asserted which conflict with

positions taken by the employee sued in his or her Individual capacity?

LEGAL STANDARDS

135. When there is a conflict between the Department's responsibility to

preserve a system of accountability for executive branch employees

and Its responsibility to defend the employees of the executive branch,

which responsibility takes precedence?
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136. Does the Department take the position that a defense of mistake of law

such as was raised in the two Barker cases, 514 F. 2d 208 and 546

F. 2d 940, or defense of a good faith belief in legality such as was

raised in the first ErI ichnen case, 546 F. 2d 910, exists as a -natter

of law in a civil case against federal employees accused with depriving

citizens of their constitutional rights, ana, if so, on what does the

Department base that positionTvi^

137. Does the Department take tne position that its raising such defenses on

behalf of federal employees in civil cases alleging deprivation of

constitutional rights is in tne public interest, and, if so, on what

does the Department base that position?

138. In his concurring opinion in the ErI ichman case, 546 F. 2d 910, at

935, Judge Leventhal concluded that the assertion by "the Justice

Department, the law department of the Executive Branch" of a defense

such as that advanced by ErI ichman which is "an exception to settled

doctrine may lead to an assumption by highly placed officals that the

settled doctrine is now 'eroded'" and that "the very assertion of the

exception by the Justice Department accomplishes some diminution of

the sense of privacy of all". Does the Department agree with Judge

Leventhal 's position and, if not, why not?>5.

139. Does the Department still adnere to tne positions taken in its amicus

brief filed in the ErI i cnna n case ana, if not, how would the Department

now aeparr from those positions?

1 See Barker and Erlichman cases, exhibits 45, 46, and 4'

» See exhibit 46 at p. 786.
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140. If the Department were to successfully assert the defense of mistake of

law or of a good faith belief in legality in a case against an executive

branch employee accused of violating a citizen's constitutional rights*

would it then be more difficult for the Department to hold executive

branch officers and employees accountable for violations of citizens

constitutional rights and, if not, why not?

141. if In order to defend a federal employee, the Department would need to

raise defenses which. If successful, would make It more difficult

for the Department to hdid executive branch officers and employees

accountable for violations of citizens constitutional righ-*-s, would

the Department continue to represent the employee and raise such defense?

142. If the Department finds It is not In the public interest for the Department

itself to represent an executive branch officer or employee because

to do so would establish the existence of defenses not in the public

interest, is it nonetheless In the public interest for the Department

to retain private counsel who would raise such defenses, and, if so,

why Is it?

143. In terms of minimizing any adverse impact on the Department's ability

to hold executive branch officers and employees accountable for any

violations of a citizen's constitutional rights, would It make any

difference whether defenses of mistake of law or of a good faith

belief In legality are raised by the Department itself or by private

counsel retained by the Department?
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144. With respect to the federal employees who are now being represented by

the Department or by private counsel retained by the Department, to

what extent was the Department's judgment that such employees were

acting within the scope of their official duties contingent upon

Its judgment that these employees can successfully raise a defense;

(a)of official Irmunl ty; (b) of mistake of law or of good faith

belief In legality; (c) In a case where no warrant has been

obtained that the President or the Attorney General has

authorized an electronic survei lance; (d) r»otwithstandlng

Bi yens , that no damages may be assessed against them on the

basis of their violation of a citizen's constitutional rights;

(e) that the law applicable to their activity has changed

subsequent to their acts?

145. In determining whether a federal employee was acting within the scope

of his or her employment, does the Department take the position that

the holding of the court In Zwelbon v. Mitchell, 516 F. 2d 594, that

a warrant must be obtained before a wiretap can be Installed on a

domestic organization, is applicable law?

146. Does the decision of the Department's Criminal Division to prosecute

or not to prosecute federal employees Involved In civil suits depend In

whole or in part on the Criminal Division's or the Department's belief

that such employees may successfully raise defenses of mistake of

law or of a good faith belief legality In such criminal case?
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147. Have the Civil and Criminal Divisions formally consulted with one

another regarding their respective positions on the existence or validity

of such defenses or in any way coordinated their legal positions

on these legal issues?

148. Does the successful raising by the Civil Division of defenses In civil

cases of mistal^e of law or good faith belief In legality make It more

difficult for the Criminal Division successfully to prosecute a federal

employee who may raise the same defenses In a criminal case?

149. If both the Civil and Criminal Divisions tal^e the position that defenses

of mistake of law and of a good faith belief in legality are proper

defenses, does It become both more likely that federal employees will

be defended by the Civil Division and less likely that they will be

prosecuted by the Criminal Division?

CONGRESS I ONAL PROCEED I NGS

150. Under what circumstances will the Department represent officers and

employees of the executive branch in Congressional proceedings?

151. Has the Department ever retained private counsel to represent an officer

or employee of the executive branch or an independent agency In a Congress-

ional proceeding?

152. To what extent does the Department itself represent executive branch

officers and employees, other than officers and employees of the Justice

Department, in Congressional proceedings?
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153. Does the Department represent officers and employees of the executive

branch In Congressional proceedings only when requested to do so?

154. Do departments other than the Justice Department have the authority

to represent their own officers or employees In Congressional proceedings?

155. Do the Independent agencies have the authority to represent their own

officers or employees In Congressional proceedings?

156. Will the Department prosecute an officer or employee of the executive

branch for contempt of Congress who the Department did not represent

In the Congressional proceedings out of which the contempt arose and.

If not, what conflicts prevent such prosecution?

157. Will the Department prosecute an officer or employee of an Independent

agency for contempt of Congress who the Department did not represent In

the Congressional proceedings out of which the contempt arose, and if

not, what conflicts present such prosecution?

158. If the Department Is prevented from prosecuting an officer or employee

of the executive branch or an independent agency when It represents

such officer or employee in a Congressional proceeding, can the Depart-

ment avoid such a conflict by retaining private counsel to represent

such officer or employee in such proceeding?

159. If retaining private counsel would avoid a conflict, would the Depart-

ment agree to retain private counsel whenever contempt of Congress by

an officer or employee of the executive branch is a significant possibility?

160. If the Department is prevented from prosecuting an officer or employee

or a Department other than the Justice Department when it represents

such officer or employee in such proceeding, can the Department avoid

such a conflict by requiring that thd other Department to represent

Its own officer or employee?
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161. If requiring another Department to represent Its own officer or employee

would avoid s conflict, would the Department require such action whenever

contempt of Congress by such officer or employee is a significant

possibility?

162. If the Department has a conflict In prosecuting an officer or employee

of the executive branch or an independent agency for contempt of Congress,

would the Department ever agree to appoint a special prosecutor to

prosecute such officer or employee?

163. Under what circumstances end authority did the CIA retain private

counsel to represent CIA employees In the Church and Pike Committee

hearings?

164. In 1973, President Nixon was subpenaed In his Individual as well as

In his official capacity In the Senate Select Committee case.

President Nixon was represented by Special Counsel Charles Alan Wright,

and later Special Counsel James D. St. Clair. Who paid for the

President's private counsel, under what authority were such counsel

retained, and why did the Justice Department not represent him?

165. With respect to representation of an employee when subpenaed or in

a Congressional proceeding, how does the Department determine whether

the employee has been subpenaed or been called to appear in such

proceeding In his individual capacity?

166. Does the Department determine whether an officer or employee has been

subpenaed for acts within the scope of official responsibilities in

the same way it determines whether -an officer or employee made a

partyto a sul-F has acted within the scope of official responsibilities?
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167. Is the Department's policy of representing employees In Congressional

proceedings the same If the proceeding Involves acts In the employee's

official capacity or acts In his or her Individual capacity?

Ihf^UNIZED EMPLOYEES

168. Can an employee sued In his or her individual capacity for acts

for which such employee has been granted irrmunity from criminal

prosecution be represented under the Order?

169. If so, does the fact that an employee may be represented In a civil suit

for acts for which he or she has been granted immunity play any role

In the decision of whether or not to grant immunity?

21-221 O - 78 - 21
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Exhibit 26 : Babcock Letter of October 4, 1977, with five

attachments

©epartment ofJustice

I, B.C. 20530

ASSISTANT ATTORNEY GENERAL 4 OCT 1977
CIVIL DIVISION

Honorable James Abourezk
Chairman, Subcommittee on Administrative

Practice and Procedure
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

This is in response to your letter of July 13, 1977
requesting answers to a number of questions on the Depart-
ment's policy and practice of representing federal employees,
as well as access to Department memoranda, court pleadings
and transcripts.

I am enclosing responses to each of the Judiciary
Committee's 166 questions on representation. Wherever
possible, we have attempted to make our replies as specific
as our experience enables. As I am sure you are aware, the
question of whether it is in the interest of the United
States to extend representation to current or former federal
employees, and if so, in what form, is a most difficult one
which depends to a considerable extent on the unique facts
of each case. Our answers, therefore, to questions premised
on hypothetical situations not yet encountered by the
Department should be viewed as nonlimiting approximations of
what our representational policy might be in light of present
practice.

I am also enclosing a number of documents solicited in
your July 13th request which we have been able to retrieve
to date. There are, however, several categories of requested
documents which are either not practicably retrievable, or
as a matter of policy are not made available for inspection
by non-Department personnel.

Documents which are not readily retrievable are court
pleadings and transcripts in civil suits filed against
various listed defendants (request No. 4). The Department's
file retrieval system for actions handled by the Civil

^h
i^
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Division only records the names of the first three defendants
listed in the complaint. It is not possible, therefore, to
compile a list of all cases pending against the named defendants
with any degree of accuracy. Suits against "employees" of
the CIA or FBI which you also requested, would, of course,
be impossible to retrieve unless we were provided with their
names, and then only if they were among the first three
defendants named in a given suit.

In addition to the difficulties in retrieving the types
of suits you have requested, the task of segregating court
pleadings and transcripts from internal memoranda, attorney-
client communications, and attorney notes is one which will
impose a considerable strain on staff attorney time that I
believe the Civil Division cannot realistically afford. My
rough estimation is that we have close to 200 cases involving
one or more of the listed defendants. A significant portion
of those cases involves files of substantive volume often
exceeding several thousand pages in length. As the Division's
resources are thinly spread at this time, I am sure you
share my concern that such a massive file review not be
undertaken unless absolutely necessary.

In an effort to avoid the foregoing difficulties, I

would be happy to make a representative of the Civil Division
available to meet with the Judiciary Committee's staff in
order to assist in narrowing the scope of materials to which
the Committee feels it needs access.

One additional group of requested documents that are
not being provided involves memoranda and correspondence
concerning the decision to retain private counsel in parti-
cular cases. These materials frequently involve discussions
of investigatory reports on individual defendants as well as
communications with the defendants themselves. It is the
policy of the Department not to release such information in
order to avoid prejudicing an individual's defense.

Dociiments located to date sought by requests 1, 3, 6,

and 8 are attached. Several additional documents have been
forwarded to originating divisions of the Department for
review prior to release. These and other documents falling
within the referenced categories which may be located in the
future will be provided to the extent they contain no informa-
tion prejudicial to individual defendants.
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The attached answers to the Committee • s questions
represent in my view the most exhaustive analysis and
explication of the Department's representation policy to
date. I trust that these responses, as well as the attached
documents, will be sufficient to enable the Committee to
complete its review of the Attorney General's Order No. 683-
77 and proposed revisions. As I have earlier advised the
Committee, I offer my fullest cooperation to the Committee
in this endeavor.

ery truly yours

BARBARA ALLEN BA^OCK
issistant Attorney General

Enclosures (5)
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[First attachment to Babcock letter of October 4, 1977

(exhibit 26).]

©epartmm ofJnjstice

IBoBhinston, B.C. 20530

ASSISTANT ATTORNEY GENERAU
CtVn. DIVISION

ANSWERS TO QUESTIONS ON
REPRESENTATION OF FEDERAL

EMPLOYEES SUBMITTED BY THE
SENATE COMMITTEE ON THE JUDICIARYN^

PREPARED BY THE CIVIL DIVISION
OF THE DEPARTMENT OF JUSTICE

1 See questions in second attachment to Abourezk letter of July 13, 1977 (exhibit 25).
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QUESTION 1 : Does 28 U.S.C. 515(a) require that the

private attorneys retained by the Department under Section

50.15 be "coitunissioned as special assistant (s) to the Attorney

General or special attorney (s)" and, if not, why not?

ANSWER : No. See answers to questions 5 and 6 ,* infra .

QUESTION 2 ; Does 28 U.S.C. 543 require that the private

attorneys who are retained by the Department under Section

50.15 and who work with United States Attorneys be appointed

under that section and, if not, why not?

ANSWER : No. See answers to questions 5 and 6, infra.

QUESTION 3 : Section 515 has its origin in an Act of

June 22, 1870, 16 stat. 162, an Act of June 30, 1906, 34

Stat. 816, and an Act of April 17, 1930, 46 stat. 170.

Section 543 has its origin in an Act of August 2, 1861, 12

stat. 285. Doesn't the legislative history of these four

statutes indicate that the Department may only retain private

counsel pursuant to one of these two sections, and, if not,

why not?

ANSWER: No. See answers to questions 5 and 6, infra.

QUESTION 4 ; Doesn't the Croswaite Case, 168 U.S. 375,

and the 1,960 acres of land Case, 54 F.Supp. 867, indicate

that private counsel can be retained to assist U.S. Attorneys

only under the 1861 and 1870 Acts as amended and recodified

(including 5 U.S.C. 3106)? If not, why not?

ANSWER : No. See answers to questions 5 and 6, infra.
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QUESTION 5 ; 5 U.S.C. 3106 provides that attorneys may-

be employed to conduct "litigation in which the United

States, an agency, or employee is a party" only "as otherwise

authorized by law". Under what authority can attorneys be

hired by the Department other than pursuant to provisions

such as Sec. 515(a) and Sec. 543?

ANSWER ; A basic responsibility of the Attorney General

is to represent federal agencies and their present or former

employees in connection with civil litigation. Under 28 U.S.C.

§516, the Department of Justice, under the direction of the

Attorney General, is charged with the conduct of litigation

"in which the United States ... is interested." Similarly,

under 28 U.S.C. §517, the Attorney General is authorized to

send officers of the Department to attend to the interests

of the United States in pending lawsuits "or to attend to

any other interest of the United States."

One or both of the following interests of the United

States are present in litigation in which federal employees

are sued as individuals for money damages. First, since

the conduct at issue was performed in connection with federal

employment, it may be important from a governmental standpoint

to establish its legality. Secondly, requiring the individually

sued defendant to personally assume the usually substantial

burden of financing the defense of apparently lawful conduct

undertaken in good faith would have a serious and detrimental
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effect upon the current morale of federal employees and upon

the vigor with which they pursue their assignments in the

future. In some circumstances, actual or potential conflicts

preclude the Attorney General from performing his statutory

duty to represent these important interests of the United

States through Department of Justice attorneys including,

for the reasons more fully set forth in answer to question

6, infra, attorneys appointed pursuant to 28 U.S.C. §§515 or

543. Because of these obstacles which prevent the achievement

of the necessary governmental ends by the usual means of

direct Department of Justice representation, the Department

of Justice has only one responsible means of discharging its

statutory duty to represent the interests of the United

States in civil litigation and that is by hiring private

counsel who are not appointed pursuant to the provisions of

Sections 515(a) and 543 of Title 28.

The general principle governing authority of executive

officers does not require specific enumeration of powers

conferred, but rather assumes the grant of those powers

reasonably needed to perform the statutory duties assigned.

See United States v. MacDaniel , 32 U.S. 1., 13-14 (1833).

Under this principle, it must be assumed that the Department

of Justice has the authority to employ the only feasible

means of accomplishing its statutory duty. An important

officer of Congress has reached a similar conclusion. See
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Comp. Gen. opinions B-137762 and B-143673 (May 16, 1977). i

See also, the March 4, 197 6 opinion of the Assistant Attorney

General of the Office of Legal Counsel previously furnished

Congress.

QUESTION 6 ; Is there any reason why retaining private

counsel under Section 515(a) or Section 543 would be unsatisfactory

as a means of representing federal employees under the

circumstances set out in the Department's policy statement?

ANSWER : The Attorney General's Statement of Policy

provides for the hiring of private counsel in three specific

instances: (1) when the employee is the subject of a

federal criminal investigation concerning the act or acts

for which he seeks representation (§50. 15 (a) (6) ) • (2) the

existence of conflicts between the legal and factual positions

of various employees in the same case make it inappropriate

for a single attorney to represent all the defendants (§50. 15 (a) (9))

and (3) the adequate representation of the employee requires

the making of an argument which conflicts with a governmental

position. The most basic reason why private counsel is

needed in each of these three situations is that repre-

^sentation in each such instance cannot appropriately be

provided by an attorney who owes his primary allegiance to

the United States and the Attorney General. Sections 515 and

543 of Title 28, United States Code, contemplate the appointment

of attorneys who do take the standard oath of office of all

Department attorneys. Upon taking such oath of office, such

1 See exhibit 38 at p. 494.
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special' assistants do owe their primary allegiance to the

United States and the Attorney General and, therefore, are

automatically affected with the same disability which prevents

Department of Justice attorneys from undertaking representation

directly. In short, attorneys commissioned under 28 U.S.C.

§515 and 543 are, in all pertinent respects. Department of

Justice attorneys and cannot, by definition, perform representation

functions regular Department attorneys are prohibited from

performing.

QUESTION 7 ; What express or implied statutory authority

does the Department rely on in retaining private counsel

other than Section 515(a) or Section 543?

ANSWER ; In addition to the laws referenced in the answers

to questions 5 and 6, supra , the Department relies upon 41

U.S.C. §11 (a) , which sanctions the making of contracts

"authorized by law" or "under an appropriation adequate to

its fulfillment."

QUESTION 8 : Does the .Department take the position that

the authority in Section 3106 permits it to approve the

retention of private counsel by other departments to conduct

litigation involving one of their employees?

ANSWER ; No. 'it is the Department's position that

Section 3106 of Title 5 authorizes the Department of Justice

itself to retain private counsel but expressly prohibits the

heads of the other agencies and executive departments from

doing so with or without Department of Justice approval.
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QUESTION 9 : Will the Justice Department authorize

another Department to retain private counsel to represent

one of their employees only under the circumstances described

in the policy statement?

ANSWER : Since it is the Department's position that

Section 3106 contemplates the retention of private counsel

by the Department of Justice and not by other departments,

the retention of private counsel to represent present or

former employees of other departments and agencies would be

fully covered by the Attorney General's Statement of Policy.

QUESTION 10 Is there any separate statutory authority

for the Department to represent former Federal employees

and, if so, describe such authority?

ANSWER ; No. The Department of Justice derives its

authority to represent all current federal employees from 28

U.S.C. §§516 and 517, which authorize the Department, under

the direction of the Attorney General, to represent the

"interests of the United States" in the conduct of all

litigation. The interests of the United States which are

furthered through such representation are an interest in

having governmental officials perform their duties undeterred

by the threat of future lawsuits arising out of the performance

of their official duties brought against them as individuals

and, in some instances, an interest in defending the legality

of the challenged conduct. These interests are similarly served
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by the representation of former federal officials in cases

arising out of actions they may have taken during their

employment with the federal government. This is true because

any governmental interest in defending the legality of the

conduct in question is present whether the particular defendant

is a present or former employee and, with regard to employee

morale, it makes little difference, from an individual

employee's viewpoint, whether he is sued while still in

government service or is confronted with a lawsuit seeking

personal money damages against him as an individual after he

leaves government service. The timing of such a lawsuit is

immaterial to the potential inhibiting effect upon the

official's present conduct in office.

QUESTION 11 : If the Department retains private attoneys

by issuance of a contract, what is the express or implied

statutory authority for the Department to issue such a

contract?

ANSWER : See answers to questions 5 and 6 , supra .

QUESTION 12 : What provisions of Title 41 United States

Code and the regulations issued pursuant to that Title apply

to any such contract?

ANSWER : If is not practicable to review here the

applicability or non-applicability of the numerous provisions

of Title 41 of the United States Code regarding government

contracts and the regulations promulgated pursuant thereto.
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to the retention of private counsel by the Department.

However, it is clear that the retention agreements may be

accomplished through negotiation and without advertising

pursuant to the provisions of either 41 U.S.C. §256(c){4),

applicable to contracts "for personal or professional services"

or 41 U.S.C. §252(c)(10), applicable to procurement of

"services for which it is impracticable to secure competition".

Moreover, generally speaking, the federal procurement regula-

tions do not pertain to the procurement of personal or pro-

fessional services, which is the nature of the retention

agreements in question. See , e.g. , 41 C.F.R. §1-1.002,

which states that the federal procurement regulations apply

to the procurement of personal property and "nonpersonal

services" and the lease of real estate. In addition, the

statute which is the authority for the promulgation of such

regulations, the Federal Property and Administrative Services

Act of 1949, defines "nonpersonal services" as "such con-

tractual services other than personal and professional

services, as the Administrator [of General Services] shall

designate." 41 U.S.C. §472(j).

QUESTION 13 ; Has the Department promulgated any of its

own regulations on contracting out for private attorneys

under Title 41 and, if so, please provide a copy?
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ANSWER: No.

QUESTION 14 : Does Section 1-3. 406-1 of the Federal

Procurement Regulations apply to Department contracts for

private attorneys? If so, what provisions for "constant

government surveillance" are exercised by the Department to

control costs and what "ceiling price which the contractor

exceeds at his own risk" has been established by the Department?

ANSWER ; 41 C.F.R. §1-3.406-1 does not apply to the

retention agreements between the Department and private

lawyers. See 41 U.S.C. §472(j) and 41 C.F.R. §1-1.002.

However, the retention letter currently used by the Department

(1) requires the submission of detailed monthly bills; (2)

provides for GAO audit of attorney time sheets; (3) places a

maximxim limit on billable hours per month; (4) limits the

maximiim hourly fee that may be charged; and (5) limits the

services for which attorney's will be compensated to those

directly associated with the litigation.

QUESTION 15 : Who is the contracting party when the

Department provides fees for private attorneys, the attorney

or the employee?

ANSWER : The Department's retention letter is an agreement

between the Department of Justice and the private attorney.

The employee is not a party to such an agreement.

QUESTION 16 ; If the contract is with the employee how

do the provisions of 18 U.S.C. 205(2) apply?

ANSWER ; Not applicable.
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QUESTION 17 : If the contract is with the employee,

what are the terms of the contract and what services are

provided by the employee under the contract?

ANSWER: Not applicable.

QUESTION 18 ; If the contract is with the employee, can

the private attorney enforce the contract?

ANSWER ; Not applicable.

QUESTION 19 : If the contract is with the employee, on

what basis, if any, can the Department supervise the activities

of the private attorney?

ANSWER ; Not applicable.

SCOPE OF THE ORDER

QUESTION 20 ; Will the Department provide private

counsel to a federal employee sued in his official capacity

for acts performed within the scope of his employment under

the circumstances set forth in section 50.15(a)(2), (6),

(9) , and (10) and if not, why not?N^

ANS;VER : No. A suit against a federal employee in his

official capacity as provided for by Rule 25(d) of the Federal

Rules of Civil Procedure, is, in essence, a suit against his

office, a part of the United States Government. With regard

to representation, the action may for all practical purposes be

viewed as an action against a single defendant -- the government

itself. The need for private counsel under the circumstances

set forth in §50. 15 (a) (2) , (6), (9), and (10), is premised

upon the existence of actual or potential conflict either

1 All references are to the revised order (exhibit 2 at p. 31).
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between a government position and a position which ought to

be asserted on behalf of the employee seeking department

representation; or between or among individual defendants in

the lawsuit. Because suits against federal officials in

their official capacities are in essence single defendant

lawsuits -- with the only defendant being the government —
we cannot conceive of a situation where such conflicts would

exist insofar as an action is brought against federal officers

in their official capacity. To be sure, there will be

situations where the various agencies represented by defendants

sued in their official capacity may disagree on matters

raised by the pending litigation. However, such disagreements

should be resolved intra-governmentally and a single, consistent

position presented by the government to the Courts, thus

obviating the conflict and the resulting need for private

counsel.

QUESTION 21 ; To what extent do the policies set forth

in the policy statement describe the Department policy and

practice in representing and in retaining private counsel to

represent Members, officers, employees, and Committees of

Congress and federal judges?

ANSWER ; The Statement of Policy with respect to Department

of Justice representation of present and former Executive

Branch employees does, in general terms, reflect the Department's

policy with respect to representation of Members, officers,
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employees, and Committees of Congress as well as federal

judges.

QUESTION 22 ; By establishing a policy of hiring private

attorneys to represent federal employees does the Department

encourage judges to hold that the Department has a conflict

of interests in itself representing such employees as has

happened in the case of Allegheny Airlines, Inc. v. U.S.A. ,

(Indianapolis) and as may happen in Aetna Casualty v. U.S.A. ,

now pending in North Carolina?

ANSWER : It is the Department's position and belief

that the judiciary will not be influenced by the Department's

policy of hiring private counsel in a very small percentage

of the cases where individual federal employees are sued for

money damages. On the contrary, we believe that the inde-

pendence of the federal judiciary will enable the judges to

evaluate the question of whether the department has a conflict

of interest on the merits of that question and without

regard to the somewhat extraneous consideration that the

Department has hired private counsel in other instances.

QUESTION 23 : What types of suits other than civil

suits alleging deprivation of constitutional rights have or

may require retaining of private counsel?

ANSWER : Virtually any type of personal damage lawsuit,

particularly tort actions, could require the retention of private

counsel for individual defendants. While we do not believe

21-221 O - 78 - 22
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that such instances would occur with any great degree of

frequency, probably the most likely type of lawsuit in which

the need for private counsel would arise would be a tort

action against multiple federal employee defendants where

such employees may be alternatively liable for the damages

in question or where the United States is also defendant

under the Federal Tort Claims Act.

QUESTION 24 ; Are there any types of civil lawsuits

which the Civil Rights or Tax Divisions can bring against

federal employees and, if so, will the Department provide

private counsel for such employee in any suit suit under the

terms of the Order?

ANSWER : There would not appear to be any type of civil

case which the Civil Rights Division can bring against

federal employees which would occasion the hiring of private

counsel.

QUESTION 25 ; If the Civil- Rights or Tax Division can

bring civil suits against federal employees, can these

divisions also bring a civil lawsuit against a federal

employee for the types of acts for which federal employees

are now being represented under the policy statement?

• ANSWER ; See answer to question 24, supra .

QUESTION 26 : If such suits can be brought, does the

defense of a federal employee by the Civil Rights or Tax

Divisions under the Order for acts which could form a basis

for a suit against employee affect the ability or inclination
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of the Civil Rights or Tax Divisions to bring such suits?

ANSWER: See ansv/er to question 24, suora .

QUESTION 27 : Do any of the cases in which private

counsel have been retained involve claims under Section

2680(h) of the Federal Tort Claims Act?

ANSWER : No, see answer to Question No. 29, infra.

QUESTION 28 : If Section 2680(h) appears to apply to the

suit does the Order apply?

ANSWER ; If an individual government employee were

joined as a defendant on a Bivens theory in a suit also

alleging Tort Claims Act liability as to the United States,

the Statement of Policy would apply.

QUESTION 29 : How is the Department practice of representing

employees sued in their official capacity under the Tort

Claims Act, particularly Section 2630(h), different from

representation of employees sued in their individual capacity?

ANSWER : The Federal Tort Claims Act, including 28

U.S.C. §2680(h), permits an action only against the United

States; and therefore there could not be a viable suit against a

federal employee under the Federal Tort Claims Act. Unlike

actions arising out of the operation of any employee of the

Government of a motor vehicle while acting within the scope

of his office or employment (see 28 U.S.C. §2679 (b)),

actions brought pursuant to 28 U.S.C. §2680 (h) are not the

exclusive remedy a plaintiff is permitted to pursue.

Thus, an employee still may be sued as an individual for
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money damages for such things as assault, battery, false

imprisonment, or other torts set forth in 2680(h) whether

or not the United States is sued for the same actions in

the same lawsuit. The Statement of Policy would be fully

applicable to requests for representation made by any employee

sued for money damages as an individual in such an action.

QUESTION 30 ; Can the Department interpose itself as a

defendant in any case in which an employee is sued in his

individual capacity and, if not, are there any circumstances

under which the Department or executive branch can be liable

for dcimages in such a case?

ANSWER: There are very few statutes which relegate the

plaintiff in a civil action to a suit against the United

States as his or her exclusive remedy. The most commonly

applicable statute is 28 U.S.C. §2679(b), which allows for

the substitution of the United States as a defendant in an

action arising out of the operation of a motor vehicle by

a federal employee acting within the scope of his employment.

However, in actions alleging a deprivation of constitutional

rights, the type of action in which the need for private

counsel most commonly arises, there is no provision for the

liability of the United States or for the substitution of

the United States or any governmental entity as a defendant

in place of any individually sued present or former federal

employee. Insofar as any action brought against an individual
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defendant also involves claims cognizable under the Federal

Tort Claims Act, the United States could be liable for

damages in an action in which an employee is also sued in

his individual capacity.

INTERPRETATION AND ADMINISTRATION OF THE DEPARTMENT ORDER

QUESTION NO. 31

Does the Department have any authority to represent federal

employees in suits involving actions which are outside the

scope of his or her office or employment?

ANS;^R

Although 28 U.S.C. § 516 does not facially restrict the

Attorney General from representing federal employees in suits

involving actions determined to have been undertaken outside

the scope of their employment, we are unaware of representation

having been authorized in such situations to date.

QUESTION NO. 32

Can the Department represent or retain Counsel to represent

an employee sued or subpened in his or her individual capacity

if the employee does not request such representation, and,

if so, on what basis may the Department do so?

ANSWER

No. The Department may however, intervene in the action or

appear as an amicus curiae to protect the interests of the

United States.

QUESTION NO. 33

On what basis does the employing federal agency determine the

"appropriate" Justice Department division to which a request

for representation should be submitted?
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ANS\VER

The determination is based on 28 C.F.R. §§ 0.40-0.71, which

set forth the litigating responsibilities of each division.

This determination must be made on an ad hoc basis, depending

on the facts of each case.

QUESTION NO. 34

On what basis does the Department determine which division is

the "appropriate" division to recommend whether representation

should be provided?

ANSVrER

See answer to question 33, supra .

QUESTION NO. 35

Are the procedures the same for former employees submitting a

request for representation? If not, how do the procedures

differ?

ANSWER

Yes.

QUESTION NO. 3 6

When the Federal employee sued in his or her individual

capacity is the head of an agency, to whom is the request

for representation submitted and who at the employing agency

will recommend whether representation should be provided?

ANSWER

The request should be made to the appropriate litigating

division of the Department of Justice which in most cases

will be the Assistant Attorney General of the Civil Division.

As a general rule the General Counsel's office of the agency

will request representation on behalf of the head of the agency.
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QUESTION NO. 37

In submitting a written request for representation to his or her

imnediate supervisor, is the federal employee obligated to

submit any data other than "all process and pleadings served

upon him" and, if so, what must the employee submit?

ANS;VER

The Attorney General's guidelines require that the employee

submit a written request for representation and all pleadings

and process. On occasion, and upon request to the employee,

the facts of a case may necessitate that the employee submit

a detailed statement specifying his/her actions and asserting

that his/her actions were taken in good faith and with a

reasonable belief as to their lawfulness.
"

QUESTION NO. 3 8

In submitting a written request for representation to his or

her immediate supervisor, can or must the employee present

an explanation of his or her version of the factual events

which relate to the process or pleadings?

ANS^'JER

The Department of Justice does not require the individual

employee to submit initially anything other than that required

in the guidelines. The agency in making its recommendation to

the Department on whether the employee was acting within the

scope of his/her employment may require more specific information,

QUESTION NO. 3 9

Does the Department provide the employing agencies with any

guidance on who should be designated as the person to whom
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the employee should submit a request for representation and,

if not, on what basis should such person be designated?

ANSWER

The Department has not set any requirements on who should be

designated at each agency to receive requests for representation

for this is a matter best left to the agency. As a general

practice, however, the general counsel's office assumes this

role

.

QUESTION NO. 4

Does the Department require that each agency designate an

employee to whom an application should be submitted? How many

agencies have not designated such person?

ANSWER

See answer to question No. 39, supra .

QUESTION NO. 41

Must the employing agencies notify the Department of who has

been designated?

ANSWER

No.

QUESTION NO. 42

Who has the Department designated as the individual to whom an

employee of the Civil, Criminal, Tax, and Lands Division and

the F.B.I, should submit a request for representation?

ANS^^R

The Assistant Attorney General of the litigating division

having responsibility for the case.
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QUESTION NO. 43

Is the employing agency obligated to conduct any inquiry, including

an interview with the employee requesting representation, to aid

it in determining whether or not the employee was acting within

the scope of his or her employment and, if so, what form does

such inquiry take?

ANSWER

The agency is not obligated to undertake any particular specified

type of inquiry. Each agency, however, would make such inquiry

as would appear to be warranted by the facts and circumstances

of a particular case to satisfy itself that representation should

be recommended. The Department would then take into consideration

the agency's recommendation in reading a final determination on

whether the employee was acting within the scope of his employment.

QUESTION NO. 44

^•That legal and factual standard does an employing agency apply

in determining whether or not an employee was acting within

the scope of his or her employment?

ANSWER

As a general rule the employing agency would look to the

factual circumstances of each particular case as well as the

duties and authorities of the employee, the applicable case

law, and past practices in similar cases.

QUESTION NO. 4 5

Does the Department take any steps to see that the employing

agencies are applying the same legal and factual standard which

the Department applies and, if so, describe such steps?
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ANSWER

No additional steps are generally taken in addition to the

noinnal review procedures which the Department undertakes upon

receipt of submissions of the agency and the employee. Any

conclusions reached would be the product of the same type of

balancing process which the agency would follow. See No. 44.

QUESTION NO. 46

Can an employing agency determine that an employee was

acting within the scope of his or her employment on the basis

of legal defenses other than official immunity, e.g.,

Erlichman or Barker defense discussed below, and, if so, has

the Department informed these agencies that such defenses

are adequate grounds for recommending representation?

ANSWER

The employing agency is free to take onto account available

legal defenses as well as considerations noted in the answer

to Question 44, supra .

QUESTION NO. 47

To what extent may the employing agency rely on the statements

of the federal employee in determining whether he or she

was acting within the scope of his or her employment? '

ANS^^R

The employing agency may rely on the statements of the employee

but is not bound by those statements. The agency may conduct

a more thorough investigation if it feels that questions are

raised which warrant further inquiry.
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QUESTION NO. 48

Does the Department give employing agencies any guidance on

what type of supporting data should be forwarded to the

Department to assist the Department in determining whether

an employee was acting within the scope of his or her employment

and, if so, what should be forwarded?

ANSWER

On an individual case-by-case basis the Department may rquest

that the agency submit specific types of supporting data.

QUESTION NO. 4 9

Are all written materials provided by the employee, including

his or her written request for representation, treated as subject

to the attorney-client privilege, and if not, explain what

is and is not covered?

ANSWER

Yes.

QUESTION NO. 50

Are all oral communications between the employee and his or

her immediate supervisor with regard to the request for

representation subject to the attorney-client privilege even

if the Supervisor is not an attorney and, if not, explain what

is and is not covered?

ANSWER

Yes.
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QUESTION NO. 51

Is the "available supporting data" and other materials

submitted to the Department all subject to the attorney-client

privilege even if not provided by the employee and, if not, what

is or is not covered?

ANSWER

Whether such materials are covered by the attorney-client

privilege is determined by application of the general principles

concerning the privilege. As a result, materials forwarded

from the General Counsel's office to the Department of

Justice which are not matters of public record or generated

independently of the litigation would usually be considered

privileged.

QUESTION NO. 52

Is any individual designated by the agency to receive a request

for representation automatically an "individual acting as

an attorney" for an employee submitting a request and does

such status automatically subject communications with such

person to the attorney-client privilege?

ANSWER

Yes.

QUESTION NO. 53 .

Does the employee submitting a request have to take any formal

action to initiate an attorney-client relationship with the
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individuals with whom he or she coiranunicates regarding a

request for representation and, if so, describe such action?

ANSWER

No.

QUESTION NO. 54

In reviewing the employing agencies' submission, to what

extent will or should the litigating division conduct its

own independent inquiry as to facts which relate to whether

the employee was acting within the scope of his or her employment?

ANSWER

If the facts present a situation in which the employee may not

have been acting within the scope of his employment, or if there

is the possibility of conflict between co-defendants or between

a defendant and the Department, the matter will be referred for

independent investigation, but in the vast majority of

cases, such referral will be unnecessary.

QUESTION NO. 55

To what extent does the Department's litigation division rely

on the recommendation of the employing agency with respect

to providing representation?

ANSWER

The Department considers the recommendation of the employing

agency but is not bound by it.

QUESTION NO. 56

Is the Department's determination of whether an employee sued

in his or her individual capacity was acting within the scope
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of his or 'her employment under Section 50.15 (a) (2) of the

Order based on the same considerations as the determination

made under Section 15.21 with respect to suits against employees

in their official capacity?

ANSWER

Suits brought against employees in their official capacities are,

in effect, suits against the agency. Thus, the considerations

are totally different. In such circumstances the employee is

usually the representative of the agency and the relief ordinarily

runs against the agency not against the employee as an

individual. The Department is required by statute to provide

representation in such cases.

QUESTION NO. 57

On what specific grounds has the Department declined to

represent an individual sued in his or her individual capacity

under Section 50.15 (a) who the Department determined was acting

within the scope of his or her employment?

ANSWER

To date, no such determination has been made.

QUESTION NO. 58

Can the Department decline to represent an employee on the

general grounds that it is not the interest of the United

States to represent an employee under Section 15.2 and under

Section 50.15 who the Department determined was acting within

the scope of his or her employment?
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ANSWER

Yes. See Section 50.15(a)(2).

QUESTION NO. 5 9

If the answers to questions 56 and 58 indicate a difference

between Sections 15.2 and 50.15, why does the Department have

greater discretion to refuse to represent an employee acting

within the scope of his or her employment when—often for

tactical reasons--a plaintiff happens to style a complaint

as being against that employee in his or her "individual"

rather than in his or her "official" capacity?

ANSWER

See answer to question No. 56, supra .

QUESTION NO. 60

Is the statutory authority for retaining a private attorney

to engage in fact-finding regarding the possible existence

of inter-defendant conflicts the same as for retaining a

private attorney to represent a federal employee?

ANSVTER

Yes.

QUESTION NO. 61

Is there any difference between the selection process of

retaining private attorneys for these two purposes?

ANSTTER

Where private counsel is being retained for the purposes of

screening to determine if conflicts exist, the employee is not
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consulted' for that purpose. The Department will, however,

consult the employee prior to retention of private counsel

for representational purposes.

QUESTION NO. 62

On what basis does the Department determine that there is

sufficient possibility of inter-defendant conflicts to warrant

retaining private counsel to engage in fact-finding with

respect to such conflicts?

ANSV7ER

The determination is made on the basis of allegations in the

complaint, pertinent government records, public testimony

and knowledge gained in other litigation.

QUESTION NO. 63

Is any information gained by a Department attorney prior to

retaining private counsel to engage in fact-finding covered

by the attorney-client privilege and can such Department

attorney later represent any of the co-defendants?

ANSWER

Information obtained in a manner covered by the attorney-client

privilege is covered by the privilege regardless of when

acquired. If no ethical considerations are found to preclude

representation, the Department attorney may later represent

any of the co-defendants.

QUESTION NO. 64

What form does the recommendation of a private attorney retained

to ascertain inter-defendant conflicts take? Will it be
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accompainied by any written explanation of the nature of any

conflicts found to exist?

ANSWER

The recommendation of the private attorney will state a

conclusion as to whether or not conflicts do in fact exist

between defendants an<^ whether or not representation by either

Department attorneys or federally financed private attorneys

is appropriate. It may also recommend grouping defendants

for representation purposes. The attorney's memorandum embodying

his conclusions which is forwarded to the litigating divisions

will contain the details supporting his recommendation to the

extent such details do not violate the attorney-client

privilege.

QUESTION NO. 6 5

Will the Department normally accept the recommendation of a

private attorney regarding the existence of inter-defendant

conflicts? Is the Department given a sufficient explanation

of the grounds for the recommendation of the private attorney

to enable it to review that recommendation?

ANSWER

Yes, the Department usually accepts the recommendation with

respect to the first question. With respect to the second

question, sufficient explanations have been received to

date.

QUESTION NO. 66

Is a private attorney retained to engage in fact-finding an

officer of the Department and, if not, under what statutory

21-221 O - 78 - 23
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authority may the Department delegate de facto authority to

such private attorney who is not an officer of the Department

to -make decisions regarding how many private attorneys the

Department should retain at public expense to represent co-

defendants?

ANSWER

No, private counsel never make decisions for the Department,

only recommendations.

QUESTION NO. 67

How can the employing agency make any inquiries about whether

any of a group of co-defendants employed by it were acting

within the scope of their employment without retaining private

counsel to engage in fact-finding under the same terms as

does the Department?

ANSWER

The usual practice is for the employing agency to notify the

Department of the possibility of conflicts, so that the Department,

rather than the agency, can provide for a complete screening

process.

QUESTION NO. 68

Does an employee who is a co-defendant play any role in the

selection of a private attorney retained to determine conflicts

between co-defendants and, if so, describe that role?

ANSWER

See answer to question 61.
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QUESTION NO. 69

If such defendant plays no role in selecting an attorney retained

to interview co-defendants, can he or she nonetheless claim

that an attorney-client relationship exists between himself

or herself and that attorney?

ANSWER

Yes. See also answer to question No. 70.

QUESTION NO. 70

Under what authority in the Code of Professional Responsibility

does the Department consider it ethical to retain one attorney

to undertake an attorney-client relationship with each of

a series of individuals who have conflicting interests?

ANSV7ER

To the extent this question refers to the screening process,

the attorney who interviews defendants during the process,

does so only to determine if a conflict exists between any

defendants, and accordingly, terminates his relationship with

the defendants upon completion of his inquiry.

QUESTION NO. 71

Can a private attorney retained to interview co-defendants

later be retained to represent one of the co-defendants?

ANSWER

While no ethical considerations would appear to preclude

such representation if no conflicts are found, the Department
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'as a matter of policy would not retain such private attorney

to represent one of the co-defendants.

QUESTION NO. 72

May a private attorney retained to interview co-defendants

disclose any information regarding a given employee to

Department or private attorneys representing anyone other

than that employee?

ANSWER

The private attorney retained to interview co-defendants is

bound by the attorney-client privilege with regard to each

employee and thus is barred from disclosing any information

except as would otherwise be permissible under the attorney-client

privilege.

QUESTION NO. 73

If an employee's communications with a private attorney

retained to interview co-defendants are covered by the attorney-

client privilege, on what basis can that attorney disclose

such communications without the consent of the employee to

Department or private attorneys later retained to represent

that employee?

ANSWER

See No. 72.

QUESTION NO. 74

Are private counsel retained by the Department to interview
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or represent a federal employee immune from suit by the federal

employee to restrain such attorneys from violating the attorney-

client relationship?

ANSWER

No.

QUESTION NO, 75

If private counsel retained by the Department to interview

or represent a federal employee clearly violates his or her

attorney-client relationship with such employee and provides

adverse information to the Justice Department Criminal Division

about such federal employee, can the Criminal Division use

that information in a criminal prosecution of the federal

employee?

ANSWER

As a matter of policy, no. Apart from the Department's policy,

use of such information may also present serious Fifth and

Sixth Amendment problems.

QUESTION NO. 76

Are private counsel retained by the Department to represent

a federal employee in a civil case for daunages immune from

malpractice actions by the federal employee for their

representation?

ANSV7ER

No.

QUESTION NO. 77

What sanctions can the Department impose on a private attorney
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to restrain him or her from disclosing attorney-client information

or penalize him or her for doing so?

ANSWER

The Department could refer him or her to the Bar Grievance

Committee and/or refuse to retain his/her services in cases in

the future.

QUESTION NO. 78

On what basis does the litigating division determine whether

there is sufficient possibility of a federal criminal investi-

gation or indictment so that it should contact the prosecuting

division?

ANSWER

This depends on the circumstances of each case as are reflected

in the pleadings and supporting material presented to the

Department by the agency.

QUESTION NO. 79

If the employing agency submits the request for representation

to the Civil Rights Division and there exists the possibility

of a federal criminal investigation by the Civil Rights Division,

how does that Division avoid the possibility that the persons

who initially review the request may be involved in that

criminal investigation and be exposed to adverse information

relevant to the criminal investigation?
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ANSWER

The situation has never occurred since requests for representation

go through the Civil Division.

QUESTION NO. 80

Is it possible that attorneys in the Civil Rights Division may

be representing, or supervising private attorneys in representing,

a federal employee at the same time that other attorneys in the

same Division are investigating the same employee (not yet a

target) for possible violations of federal criminal law and,

if so, what problems would such a situation create?

ANSV7ER

This situation has never occurred.

QUESTION NO. 81

Are or will special steps be taken by the Department to

insulate attorneys in the Civil Rights Division who are

representing a federal employee from inadvertently disclosing

adverse information to attorneys in the same Division who

are or may later be investigating that employee for federal

criminal activity and, specifically, how can supervisors of

both sets of attorneys and the Assistant Attorney General for

the Division avoid a conflict?

ANSWER

This situation has never occurred.

QUESTION NO. 82
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In the above situation, would the fact that attorneys in

the Civil Rights Division are already defending a federal

employee in a civil case tend to discourage attorneys in

the same Division from fully investigating the same employee

for possible criminal charges?

ANSWER

No, assuming such a situation occurred.

QUESTION NO. 83

If the federal employee requesting representation is, for

example, an employee of the Civil Division, is the Civil

Division the appropriate litigating division to determine

whether the employee should be representated?

ANSWER

Yes, if the Civil Division would normally be assigned litigative

responsibility for the suit.

QUESTION NO. 84

How does the prosecuting division determine whether or not

the employee is a target?

ANSWER

Recent proposed amendments to the guidelines have substituted

the phrase "subject of a federal criminal investigation" for

the phrase "target of a federal criminal investigation." In
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determining whether an employee is the subject of a federal

criminal investigation the prosecuting division will review

materials in its possession to determine whether those materials

provide evidence of specific participation in a crime.

QUESTION NO. 85

Is the determination of the prosecuting division of whether

an employee is a target or that a decision has been made to

seek an indictment or issue an information binding upon the

litigating division?

ANSWER

Yes.

QUESTION NO. 8 6

Is the litigating division attorney informed when such employee

has become a target or that a decision to indict has been made

before his client becomes aware of these facts, and if so, is

he or she bound not to inform the employee he or she is

interviewing or representing that such employee is a target

or that a decision has been made to seek an indictment?

ANSWER

The litigating attorney is not prevented from informing

the employee that the employee is a target or that a decision

has been made to seek an indictment.

QUESTION NO. 8 7

Is a private attorney retained to represent an employee informed

whether he or she has been retained because his client is a

target or because there is a conflict among co-defendants and,

if so, is he or she bound not to disclose to his client which

of these reasons led to his or her appointment?
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ANSWER

Yes he is informed, but no, he is not forbidden to tell the

client.

QUESTION NO. 88

Is a federal employee informed, directly or indirectly, why

private counsel has been retained?

ANS^VER

Yes;

QUESTION NO. 89

Are any problems created for the prosecuting division where a

federal employee becomes aware that he or she is a target due

to the fact that private counsel is retained and there is no

conflict among defendants, and if so, how are these problems

avoided?

ANSWER

To date, none.

QUESTION NO. 90

Are any problems created for the prosecuting division where

a federal employee becomes aware that a decision to seek an

indictment or issue an information has been made due to the

fact that Department counsel seek to withdraw representation

or private counsels are informed that they will no longer

be paid by the Department and, if so, how are these problems

avoided?

ANSWER
—i

To date, none.
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QUESTION NO. 91

On what basis does the prosecuting division determine

whether the matter for which representation is requested is

other than that with respect to which the employee is a

target?

ANSWER

The prosecuting division examines the civil complaint in

conjunction with its criminal investigation.

QUESTION NO. 92

May or does the Attorney General review the decision of a

litigating division with respect to representing or retaining

private counsel to represent a federal employee and, if so,

is there any potential for such action to influence the

Attorney General's decision to indict the scime employee?

ANSWER

While the Attorney General may, of course, review any

decision of a litigating division, he generally does not do

so with respect to Department representation of federal

employees.

QUESTION NO. 93

How does a Department attorney "undertake a full and traditional

attorney-client relationship with the employee" when that

Department attorney is bound by the Order not to "assert any

legal position or defense deemed not to be in the interest

of the United States to assert"?
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ANSWER

The Order explicitly provides 50.15(a) (7) that the attorney

promptly inform the employee and employing agency that

such positions or defenses will not be asserted. It also

states (50.15 (a) (10) ) that "if providing representation to

the employee is otherwise determined to be appropriate but

the adequate representation of the employee requires the

making of an argument which conflicts with a governmental

position, the employee must be fully advised regarding the

nature and extent of the conflict. If, after being fully

advised of the conflict, the employee agrees to be represented

by a Department of Justice attorney, governmental representation

may continue at the option of the litigating division.

Similarly, if the employee does not consent to continued

governmental representation a private attorney may be provided

to the employee at federal expense under the procedures of

Section 50.16."

QUESTION NO. 94

Are the Federal Ethical Considerations of the Federal Bar

Association applicable to Department attorneys, and, whether

or not they apply, how does the principle set forth in FEC-

4- 1 through FEC- 4- 4 relate to the principle in Section

50.15 (3)?

ANS^'^ER

No regulation or directive is known which makes the Federal

Ethical Considerations applicable to Department attorneys.

Federal Ethical Considerations 4-1 through 4-4 have no relation
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to Section 50.15(a) (3) as the latter pertains to representing

the interests of current or former federal employees in civil

litigation apparently not contemplated by the Ethical Con-

siderations.

QUESTION NO. 95

Upon informing a federal employee represented by the Department

that the Department will not "assert any legal position or

defense deemed not to be in the interest of the United

States to assert," does the Department then notify the

federal employee in advance of instances where the Department

recognizes that the positions it will assert in the interest

of the United States may not be in the interest of the

employee as well and, if not how is the federal employee

able to ascertain on his or her own whether or not the

positions asserted by the Department on his or her behalf

are in his or her interest?

ANSWER

See answer 93, supra .

QUESTION NO. 96

Does a federal employee represented by a Department attorney

have any more or less control over the positions advanced by

a Department attorney if the employee is sued in his or her

individual capacity than if he or she is sued in his or her

official capacity?

ANSWER

The suit against an employee in his official capacity is in

reality a suit against his agency which is always consulted
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on the positions that should be advanced on its behalf,

as is an individual in suits in which he is sued as an

individual.

QUESTION NO. 97

Does a Department attorney assert more control over the

positions which are asserted on behalf of a federal employee

sued in his or her individual capacity than would a private

attorney retained by the employee at his or her own expense

and/ if so, what authority in the Code of Professional

Responsibility justifies this greater degree of control?

MflSWER

No.

QUESTION NO. 98

What is the role of the Department in selecting private

counsel to engage in fact-finding or to represent an employee

and in setting a fee schedule?

ANSWER

The Department, upon determining that private counsel

should be provided, informs the defendant employee and asks

the employee to suggest counsel, if he or she has a preference.

If not, the Department will attempt to find counsel for the

employee. In either event, the terras of retention are then

discussed between the Department and the counsel and if

agreement can be reached a retention letter confirming the

terms is sent to the counsel.

QUESTION NO. 99

Can a Department attorney representing a federal employee

settle or compromise a civil case against an employee in
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his or her individual capacity without the consent of the

defendant?

ANSI'fER

No.

QUESTION NO. 100

Does private counsel retained to represent a federal employee

have any more or less authority than a regular Department

attorney representing that employee to settle or compromise

a case against an employee in his or her individual capacity?

ANStVER

He has the same authority.

QUESTION NO. 101

To what extent and in what manner does the Department

supervise or monitor the activities of private counsel to

represent a federal employee?

ANSWER

The Department does not monitor the activities of private

counsel with the exception of legal bills submitted for

payment as described more fully in the customary retention

letter attached herewith as Tab C.

QUESTION NO. 102

Does the Department require that private attorneys retained

to represent a federal employee transmit pleadings to the

Department in advance or after their being filed?
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ANSWER

No transmission of pleadings is required unless the government

is a co-party to the litigation or, if a question arises as

to legal bills, and furnishing of the pleadings may answer

it.

QUESTION NO. 103

Will the Department retain private counsel if the suit seeks

both equitable and legal remedies and, if so, does the

private attorney have any more or less authority than a

Department attorney to settle the equitable claims?

ANSWER

The situation will not arise because private attorneys are

not retained to defend equitable claims brought against

defendants in their official capacities.

QUESTION NO. 104

Does payment by the Department directly to a private attorney

representing a federal employee violate Discriplinary Rule

5-107 (A) (1) of the ABA Code of Professional Responsibility

and, if not, on what basis does the Department conclude that

no violation arises?

ANST'TER

No, since the disciplinary rule allows such an arrangement

when the client consents as is the case under the Department's

retention progrcim.

QUESTION NO. 105

As stated in Ethical Consideration 5-22 of the ABA Code of

Professional Responsibility doesn't payment of private counsel
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by the Department have the potential for impinging on the

independent judgment of a lawyer because such payments may

make such attorney feel a responsibility to the Department

rather than to his or her client and, if so, how is this

potential mitigated?

MiS\<lER

No. The retention letters have always stated that the

private counsel's sole obligation is to his client and not

to the Department.

QUESTION NO. 106

If a federal employee requesting representation has been

indicted for acts unrelated to the acts for which he or she

is requesting representation, how can the Department proceed'

to represent the employee given the holding in Grievance

Comm. V. Rattner, 203 A. 2d 82, 84 (1964) , cited with approval

in footnote 2 of Canon 5 of the American Bar Association

Code of Professional Responsibility?

ANSWER

The holding in Grievance Comm. v. Rattner, supra , appears

premised on the presumption that the knowledge of a single

lawyer in a firm is imputed to all members of the firm. This

is not the situation between litigating divisions in the

Department, especially between divisions having diverse litigating

responsibilities such as the Criminal and Civil Divisions. See

generally United States v. Standard Oil Co. , 13 6 F. Supp. 345

(S.D. N.Y. 1955)

.
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QUESTION NO. 107

Where a federal employee has been indicted by a Special

Prosecutor, may the Department represent or retain private

counsel to represent the employee in the civil case arising

from the same acts for which he or she was indicted?

ANSWER

No; if the employee has been indicted by a federal special

prosecutor.

QUESTION NO. 108

What prejudice may arise if the Department retains private

counsel to represent some employees in a civil case and

itself represents other employees in the same case?

ANSWER

The prejudice may arise from the appearance that the Department

has determined that the employees it represents are "more

defensible" than the employees for whom private counsel have

been provided.

QUESTION NO. 109

Is it possible to foresee situations in which the Department

determines to make an argument which conflicts with an

interest of an employee represented by the Department

sufficiently in advance for the Department to retain private

counsel to represent the employee?

ANSWER

Yes.

QUESTION NO. 110

On what basis does the Department deteannine the financial
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terms for payment of private counsel and in what way are the

costs of the private counsel controlled or audited?

ANSV7ER

The financial terms are usually arrived at during initial

negotiations between the Department and private counsel.

There is a present ceiling of $60 per hour for the primary

attorney and a graduated scale downward with regard to

associates and law clerks. The costs of private counsel are

controlled by inspection of monthly bills, which the Depart-

ment requires to be specific as to the activities engaged

in. There is also a right of GAO audit of the particular

bills involved. See also answer to Question No. 14, supra.

QUESTION NO. Ill

VThere a private attorney is retained by the Department to

represent an employee because the Department will not or

cannot raise certain arguments on his or her behalf, may the

private attorney proceed to make arguments which conflict

with a government position or oppose a position maintained

by the United States?

ANSWER

Yes.

QUESTION NO. 112

If so, does this authority conflict with and supercede the

proviso in the "Supplementary Information" in Attorney

General Levi's initial order that "the Department will not

. . . pay for representation where the positions taken would

oppose positions maintained by the United States itself"?
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ANSWER

Yes. The guidelines are being amended to clarify this

point.

QUESTION NO. 113

Will the Department cease to pay the costs of private

counsel where — as provided in Attorney General Levi's

Order in section 50.16 (b) (1) (iv) — that "representation is

not in the interest of the United States" and, if so/ would

this situation arise when the private counsel begins to take

positions which conflict with or oppose government

positions?

ANSWER

Yes; No.

QUESTION NO. 114

Does the litigating division's determination of "whether

providing representation is in the interest of the United

States" under 50.15 (a) (2) depend in whole or in part on

"whether representation of the employee requires the making

of an argument which conflicts with a government position"

by a private counsel retained by the Department?

ANSWER

To date, this has not been a factor.

QUESTION NO. 115

Is there any difference between the provisions in the order

which bar the assertion of "any legal position or defense

not in the interest of the United States to assert" (section
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50.15 (a) (7) (ii) ) and the making of "an argument which

conflicts with a government position" (section 50.15 (a) (10)

)

and, if so, what is the difference?

ANSWER

No.

QUESTION NO. 116

If a private attorney is free to assert any legal position

in the interests of a federal employee and is bound to

maintain the confidentiality of all communications with his

client, why must the Department terminate payments to the

attorney if the client is subsequently indicted?

ANSWER

Because to continue to provide private counsel would give

the appearance, if not the reality, of the Department

paying for the defense regarding activities for which it

also indicted the employee.

QUESTION NO. 117

Under what section of the Order are private attorneys who

the Department retains to represent federal employees

apprised of their authority to make arguments which conflict

with or oppose Department positions without any fear of

losing their Department retainer?

ANSWER

They are so informed by the retention letter.

QUESTION NO. 118

Despite Department assurances of independence, is there a

significant possibility that private attorneys will not feel
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free to assert positions adverse to those of the Department

from whom they receive their pay?

ANSWER

No.

QUESTION NO. 119

Are private attorneys retained by the Department free to

subpoena Department documents or the testimony of Department

employees without any fear of losing their Department retainer?

ANSWER

Yes. The private attorneys are free to take whatever

litigating positions and steps they believe are in the

interests of their client.

QUESTION NO. 120

Where the Department is subpoenaed by private counsel it

has retained to produce docximents or to testify, is there a

conflict in the fact that the Justice Department is paying

the fees of the attorney seeking to enforce such subpoena?

ANSWER

No.

QUESTION NO. 121

Is there any significant possibility that in approving the

selection of a private attorney the Department will select

attorneys who do not have a reputation of opposing Department

positions or of subpoenaing Department materials or testimony?

ANSWER

No. Attorneys are ordinarily selected by the defendant

employ.ee.
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QUESTION NO. 122

If plaintiffs issue subpoenas to the Department or to the

Executive Branch seeking access to Department or executive

branch documents in a case in which the Department itself is

a defendant or in which it is representing a employee, will

the same Department attorney representing the Department or

employee also represent the Department or executive branch

with respect to such subpoena?

ANSWER

Generally, yes, if not inconsistent with the interests of the

employee.

QUESTION NO. 123

If the same Department attorney represents both the federal

employee and the Department or executive branch under these

circumstances, is there a greater probability that the

Department attorney will resist the subpoena than if the

Department attorney were not also representing the Depart-

ment or employee in the case?

ANSWER

No.

QUESTION NO. 124

Does the fact that the Department is defending a federal

employee give the Department attorney greater knowledge of

the existence of documents held by the Department or the

executive branch and, if so, does this give the Department

attorney representing the civil defendants an advantage in
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resisting third party subpoenas issued for these Department

or executive branch documents which private counsel representing

the defendants would not possess?

ANST-7ER

Not necessarily. Private counsel are often given complete

access to such documents and become very familiar with them

during the course of the litigation.

QUESTION NO. 125

In determining whether or not itself to represent or to retain

private counsel to represent a federal employee in a civil case,

does the Department take into account that by representing such

employee that it will be easier to coordinate the employee's and

the Department's positions in resisting plaintiff's third party

subpoenas for Department or executive branch documents?

AtlSVTER

No.

QUESTION NO. 12 6

If plaintiffs issue a third party subpoena for Department or

executive branch documents, can the Department raise defenses

on behalf of a federal employee, such as executive privilege,

which employees represented by private counsel could not raise?

ANSV7ER

No, the question presumes a fact that does not exist; one can

never raise executive privilege on behalf of a defendant sued

individually, but the Department might raise the privilege on

behalf of the appropriate agency whether or not the individual

is represented directly by the Department.
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QUESTION NO. 127

Does the Department reserve the right to intervene or

appear as amicus curiae in a case in which private counsel

has been retained by the Department to present arguments

which conflict with or oppose those raised by such private

counsel on behalf of the federal employee?

ANSV7ER

Yes, if an interest of the United States requires presentation

QUESTION NO. 12 8

What is the reason for the Department revising Attorney

General Levi's Order so that private attorneys retained

by the Department may assert positions which conflict with

or oppose those of the Department?

ANSVJER

To state current policy.

QUESTION NO. 129

Attorney General Levi's January 19, 1977 memo regarding

"Representation or Government Employees" which accompanied

his transmission of his Order 683-77 recognizes that "there

may be instances in which, at the conclusion of criminal

proceedings, it would be appropriate for the Department to

consider reimbursement of an employee for payments made to

counsel in connection with those proceedings." Does the

Department still recognize that such instances may exist?^

See exhibit 7 at p. 90.
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ANSWER

Yes. '

QUESTION NO. 130

If SO, what statutory authority would authorize such reimbursement?

ANSWER

[GAO opinion]. See answer to Questions No. 5 and 6, supra .

QUESTION NO. 131

Could the payment of such fees undermine the morale of the

Department attorneys involved in the criminal proceeding?

ANSWER

Not in our opinion.

QUESTION NO. 132

Under what circumstances can the Department or the Executive

Branch pay deunages assessed against an executive branch

employee held to have acted outside the scope of his or her

employment?

ANSWER

Only pursuant to the enactment of a private bill by the

Congress. [See GAO opinion]

.

QUESTION NO. 133

If the Department represents or retains private counsel to

represent a federal employee and such employee is held

liable for having performed acts outside the scope of his

or her employment, is there any basis for the Department

securing from the employee reimbursement for the costs of

such representation?
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ANSVffiR

No.

QUESTION NO. 134

In cases where the United States, any agency, or any officer

in his or her official capacity is also named as a defendant

will the Department retain private counsel if, in representing

the United States or such agency or officer, positions will

be asserted which conflict with positions taken by the

employee sued in his or her individual capacity?

ANSWER

Yes, but only to represent the employee in his individual

capacity.

LEGAL STANDARDS

QUESTION NO. 13 5

VJhen there is a conflict between the Department's respon-

sibility to preserve a system of accountability for executive

branch employees and its responsibility to defend the

employees of the executive branch, which responsibility

takes precedence?

ANSV7ER

Neither takes precedences the furnishing of private counsel

presupposes that no federal criminal indictment is being

sought and does, not preclude the employing agency from instituting

disciplinary proceedings against the employee.

QUESTION NO. 136

Does the Department take the position that a defense of

mistake of law such as was raised in the two Barker cases,

514 F.2d 208 and 546 F.2d 940, or defense of 'a good faith
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belief in legality such as was raised in the first Erlichman

case, 546 F.2d 910, exists as a matter of law in a civil

case against federal employees accused with depriving

citizens of their constitutional rights, and, if so, on what

does the Department base that positionPvJ^

ANSWER

So far as we are aware, the availability of these defenses

in a civil suit has never been ruled upon nor have we ever

had occasion to take a position on this question.

QUESTION NO. 137

Does the Department take the position that its raising such

defenses on behalf of federal employees in civil cases

alleging deprivation of constitutional rights is in the

public interest, and, if so, on what does the Department

base that position?

ANSWER

See answer to question 136 above.

QUESTION NO. 138

In his concurring opinion in the Erlichman case, 546 F.2d

910, at 935, Judge Leventhal concluded that the assertion by

"the Justice Department, the law department of the Executive

Branch" of a defense such as that advanced by Erlichman

which is "an exception to settled doctrine may lead to an

assiamption by highly placed officials that the settled

doctrine is now 'eroded'" and that "the very assertion of

the exception by th^ Justice Department accomplishes some

1 See Barker and Erlichman cases In exhibits 45, 46, and 47.
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diminution of the sense of privacy of all." Does the

Department agree with Judge Leventhal's position and, if

not, why not?"N^

ANSWER

It has not been necessary for the Department of Justice to

consider this question in civil litigation since the above-

referenced opinion was decided.

QUESTION NO. 139

Does the Department still adhere to the positions taken in

its amicus brief filed in the Erlichman case and, if not,

how would the Department now depart from those positions?

ANSWER

See answer to question 138 above.

QUESTION NO. 14

If the Department were to successfully assert the defense of

mistake of law or of a good faith belief in legality in a

case against an executive branch employee accused of violating

a citizen's consitutional rights, would it then be more

difficult for the Department to hold executive branch officers

and employees accountable for violations of citizens constitutional

rights and, if not, why not?

ANSITER

VJhile it is difficult to form an opinion based on this

hypothetical, it is believed that internal disciplinary

procedures and criminal sanctions are available means for

protecting such constitutional rights.

See exhibit 46 at p. 786.
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QUESTION NO. 141

If in order to defend a federal employee, the Department

would need to raise defenses which, if successful, would

make it more difficult for the Department to hold executive

branch officers and employees accountable for violations of

citizens' constituional rights would the Department continue

to represent the employee and raise such defense?

ANSWER

See answer to question 140, above.

QUESTION NO. 142

If the Department finds it is not in the public interest for

the Department itself to represent an executive branch

officer or employee because to do so would establish the

existence of defenses not in the public interest, is it

nonetheless in the public interest for the Department to

retain private counsel who would raise such defenses, and,

if so, why is it?

ANSWER

Yes, if to do so would act to preserve the government's

interest in the morale of its employees.

QUESTION NO 143

In terms of minimizing any adverse impact on the Depart-

ment' s ability to hold executive branch officers and employees

accountable for any violations of a citizen's constitutional

rights, would it make any difference whether defenses of

mistake of law or of a good faith belief in legality are
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raised by the Department itself or by private counsel retained

by the Department?

ANSIVER

See answer to question No. 140, above.

QUESTION NO. 144

With respect to the federal employees who are now being

represented by the Department or by private counsel retained

by the Department, to what extent was the Department's

judgment that such employees were acting within the scope of

their official duties contingent upon its judgment that

these employees can successfully raise a defense; (a) of

official immunity; (b) of mistake of law or of good faith

belief in legality; (c) in a case where no warrant has been

obtained that the President or the Attorney General has

authorized an electronic surveillance; (d) notwithstanding

Bivens , that no damages may be assessed against them on the

basis of their violation of a citizen's constitutional

rights; (e) that the law applicable to their activity has

changed subsequent to their acts?

ANSTVER

The determination that an employee was acting within the scope

of his employment is based on factual considerations set forth

in the answer to question No. 44, supra . VThile defenses to

liability may become apparent during a review of the factual

considerations, they do not form the basis by the Department

for the determination.

QUESTION NO. 14 5

In determining whether a federal employee was acting within
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the scope of his or her eiaployment, does the Department take

the po'sition that the holding of the court in Zweibon v.

Mitchell / 516 F.2d 594, that a warrant must be obtained

before a wiretap can be installed on a domestic organization,

is applicable law?

ANSWER

The holding of the court in Zweibon v. Mitchell , 516 F.2d

594 (D.C. Cir. 1975), has not been considered to date in

deciding whether a federal employee was acting within the

scope of his employment.

QUESTION NO. 146.

Does the decision of the Department's Criminal Division to

prosecute or not to prosecute federal employees involved in

civil suits depend in whole or in part on the Criminal

Division's or the Department's belief that such employees

may successfully raise defenses of mistake of law or of a

good faith belief legality in such criminal case?

ANSWER

A variety of factors are considered in deciding whether to

prosecute, including an assessment of any available evidence

indicating whether the defendant has the requisite intent.

Thus, mistake of law or good faith belief in the legality of

the act would be considered by the prosecutor in the exercise

of prosecutorial discretion.

QUESTION NO. 147

Have the Civil and Criminal Divisions formally consulted

with one another regarding their respective positions
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on the existence or validity of such defenses or in any way

coordinated their legal positions on these legal issues?

ANSWER

No. The Civil Division has not advanced these defenses in

its litigation to date.

QUESTION NO. 148

Does the successful raising by the Civil Division of defenses

in civil cases of mistake of law or good faith belief in

legality make it more difficult for the Criminal division

successfully to prosecute a federal employee who may raise

the same defenses in a criminal case?

A^TSV7ER

We have had no experience in this area to date.

QUESTION NO. 14 9

If both the Civil and Criminal Divisions take the position

that defenses of mistake of law and of a good faith belief

in legality are proper defenses, does it become both more

likely that federal employees will be defended by the Civil

Division and less likely that they will be prosecuted by

the Criminal Division?

ANSI^R

If the Criminal and Civil Divisions conclude that certain

defenses are proper, the Civil Division would, absent other

factors, defend the employee, and the Criminal Division,

absent other factors, would not prosecute the defendant for

the same actions.

21-221 O - 78 - 25
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Congressional Proceedings

QUESTION 150

Under what circiimstances will the Department represent

officers and employees of the executive branch in Congressional

proceedings?

ANSWER

Departmental representation of officers and employees of the

Executive Branch in Congressional proceedings can arise

under two circumstances. Occasionally, the Department will

represent such employees when they are called to testify in

their official capacity before a Congressional Committee.

Generally, the General Counsel's office of the employee's

department or agency will represent the employee during this

type of proceeding. However, on occasion, it is appropriate

for the Department to represent the employee. For example,

where the expected subject matter of the testimony relates

to matters currently under litigation in an action being

handled by the Department, the Department might be called

upon to represent the employee at the congressional hearing

and would do so in an appropriate instance.

In addition, the Department represents officers and

employees of the Executive Branch when subpoenaed nominally in

their individual capacity in congressional proceedings under

the same circumstances and utilizing the same procedures as

the Department represents such officers and employees in

civil proceedings. See the Attorney General's Order No.

683-77.
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QUESTION 151

Has the Department ever retained private counsel to represent

an officer or employee of the executive branch or an independent

agency in a Congressional proceeding?

ANSWER

Yes. For example, the Department did hire private counsel

for present and former CIA employees in connection with the

hearings of the Senate Select Committee on Intelligence

regarding the CIA mail-intercept program.

QUESTION 152

To what extent does the Department itself represent executive

branch officers and employees, other than officers and

employees of the Justice Department, in Congressional proceedings?

ANSWER

See answer to No, 150.

QUESTION 153

Does the Department represent officers and employees of the

executive branch in Congressional proceedings only when

requested to do so?

ANSWER

Yes. For officers and employees subpoenaed in their individual

capacity, see Attorney General's Order No. 683-77, §50. 15 (a) (1)

.

QUESTION 154

Do departments other than the Justice Department have the

authority to represent their own officers or employees in

Congressional proceedings?
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ANSWER ,

Yes, see answer to No. 150.

QUESTION 155

Do the independent agencies have the authority to represent

their own officers or employees in Congressional proceedings?

MIS\JER

Yes, see answer to No. 150.

QUESTION 156

V7ill the Department prosecute an officer or employee of the

executive branch for contempt of Congress who the Department

did not represent in the Congressional proceedings out of

which the contempt arose and, if not, what conflicts prevent

such prosecution?

ANSWER

While generally no conflict would appear to prevent prosecution,

the Department would need to evaluate each situation in the

light of its own particular factual and legal setting.

QUESTION 157

Will the Department prosecute an officer or employee of an

independent agency for contempt of Congress who the Department

did not represent in the Congressional proceedings out of

which the contempt arose, and if not, what conflicts present

such prosecution?

ANSWER

See answer to No. 156.
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QUESTION 158

If the Department is prevented from prosecuting an officer

or employee of the executive branch or an independent agency

when it represents such officer or employee in a Congressional

proceeding, can the Department avoid such a conflict by

retaining private counsel to represent such officer or

employee in such proceeding?

ANSWER

Under appropriate circiomstances, yes. As Rex E. Lee, former

Assistant Attorney General for the Civil Division remarked

in congressional testimony regarding this subject, "[t]he

Department, which advises other member [s] of the Executive

Branch upon their legal rights and obligations, would have

an insuperable conflict of interest in prosecuting persons

which it had advised to follow the course of action that

resulted in the contempt citation." "Representation of

Congress and Congressional Interests in Court," Hearings

before the Subcommittee on Separation of Powers of the

Committee of the Judiciary, United States Senate, 94th

Cong., 2nd Session, December 12, 1975, and February 19,

1976, p. 11. Mr. Lee went on to describe two routes by

which Congress can settle such conflicts between itself and

a member of the Executive Branch, both of which are within

the control of Congress. Id. at 11-12.

QUESTION 15 9

If retaining private counsel would avoid a conflict, would

the Department agree to retain private counsel whenever
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contempt of Congress by an officer or employee of the

executive branch is a significant possibility?

ANSWER

That is one option available.

QUESTION 160

If the Department is prevented from prosecuting an officer

or employee or a Department other than the Justice Department

when it represents such officer or employee in such proceeding,

can the Department avoid such a conflict by requiring that

the other Department represent its own officer or employee?

ANSWER

No.

QUESTION 161

If requiring another Department to represent its own officer

or employee would avoid a conflict, would the Department

require such action whenever contempt of Congress by such

officer or employee is a significant possibility?

ANSWER

See answer to No. 160.

QUESTION 162

If the Department has a conflict in prosecuting an officer

or employee of the executive branch or an independent agency

for contempt of Congress, would the Department ever agree to

appoint a special prosecutor to prosecute such officer or

employee?
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ANSWER

Generally, the Department's position is that a special

prosecutor would not solve the problen presented by this

potential conflict. See testimony of Mr. Lee, supra at 51. ^

However, each situation would have to be evaluated independently

if and when it arises.

QUESTION 163

Under what circumstances and authority did the CIA retain

private counsel to represent CIA employees in the Church and

Pike Committee hearings?

ANSWER

The Department of Justice retained private counsel to represent

CIA employees in connection with the referenced committee

hearings. See answers to questions 5 and 6, supra , for a

more complete statement of the Department's authorities in

this regard.

QUESTION 164

In 1973, President Nixon was subpenaed in his individual as

well as in his official capacity in the Senate Select Committee

case. President Nixon was represented by Special Counsel

Charles Alan V7right, and later Special Counsel James D.

St. Clair. Who paid for the President's private counsel, under

what authority were such counsel retained, and why did the

Justice Department not represent him?

ANSWER

It is believed Counsel was paid out of funds appropriated to

the White House, presumably under some authority in the
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appropriation legislation.

QUESTION 165

With respect to representation of an employee when subpoenaed

or in a Congressional proceeding, how does the Department

determine whether the employee has been subpoenaed or been called

to appear in such proceeding in his individual capacity?

ANSWER

In much the same way that the Department determines whether

an employee is being sued in his individual capacity, i.e. ,

from the language of the subpoena itself and an evaluation

of the surrounding circumstances including principally the

nature of the investigation or inquiry pursuant to which the

officer or employee is subpoenaed.

QUESTION 166

Does the Department determine whether an officer or employee

has been subpoenaed for acts within the scope of official

responsibilities in the same way it determines whether an

officer or employee made a party to a suit has acted within

the scope of official responsibilities?

ANSWER

Yes. The Attorney General's Statement of Policy is fully

applicable to federal employee requests for representation

in connection with Congressional hearings.
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QUESTION 167

Is the Department's policy of representing employees in

Congressional proceedings the same if the proceeding involves

acts in the employee's official capacity or acts in his or

her individual capacity?

ANSWER

Generally, yes. With regard to proceedings where an employee

is merely called to testify in his official capacity, see

answer to No. 150.

Immunized Employees

QUESTION 168

Can an employee sued in his or her individual capacity for

acts for which such employee has been granted immunity from

criminal prosecution be represented under the Order?

ANSWER

It is virtually impossible to answer this question without

reference to a specific set of facts. For example, immunity

may be granted to an employee about whom prosecutors have no

or virtually no inculpatory evidence. In such a situation

only the underlying facts and not the grant of immunity

itself would be material to the Department's decision to

represent. In each instance in which an employee has been

granted immunity from prosecution for the acts with respect

to which representation is sought, the Department's decision

whether to afford representation will depend, as in any

other instance, on whether it is, fietermined that the employee
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was acting whithin the scope of his duties and it is otherwise

in the interest of the United States to represent him.

QUESTION 169

If so, does the fact that an employee may be represented in

a civil suit for acts for which he or she has been granted

immunity play any role in the decision of whether or not to

grant immunity?

ANSWER

No. The decision whether or not to grant immunity is made

in the prosecuting divisions of the Department and not in

the Civil Division, which has the primary responsibility for

defending federal employees sued as individuals.



381

TAB A

DEPARTMENT MEMORANDA ON WHICH THE
ATTORNEY GENERAL'S ORDER NO. 683-77

AND REVISED ORDER ARE BASED>t^

Memoranda appear as exhibits 6. 8, and 10.
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TAB B

COURT PLEADINGS AND TRANSCRIPTS
IN CASES WHERE THE ISSUE OF PRIVATE COUNSEL

HAS BEEN RAISEDN^

1 See exhibit 11.
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TAB C

CORRESPONDENCE BETWEEN THE DEPARTMENT OF JUSTICE
AND RETAINED PRIVATE COUNSEL REGARDING

THE TERMS OF THEIR RETENTION vJ^

1 See exhibit 9.
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TAB D

DEPARTMENT MEMORANDA ON 1977 SUPPLEMENTAL
BUDGET REQUEST FOR FUNDS TO PAY

PRIVATE COUNSEL
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Exhibit 27 : Abourezk Letter of October 12, 1977, with one
attachment

^Cniie2) ^ialea Senate
COMMITTEE ON THE JUDICIARY

•UaCOM MITTEK ON
AOMINISTRATIVC PRACTICC M40 PHOCSOURK

WASHINGTON. D.C. 20810

nncM aAYH. ind.

•raaCirTC. BYRO. w. VA. paui. uucalt. ncv.
JAMES AaOunCZK. S. OAK. OfUdN O. HATCH. VTAH

October 12, 1977

Ms. Barbara Allen Babcock
Assistant Attorney General
Civil Division
Department of Justice
Washington, D. C. 20530

Dear Ms. Babcock:

In further response to your October 4, 1977, letter on the Department's
policy and practice of representing federal employees, the Committee has
now reviewed your answers to its questions and the memoranda you have
provided.

As I stated earlier, the Committee is impressed with the effort the
Department has expended in answering the Committee's questions. There
are, however, a few follow-up questions which will clarify the Department's
answers and a few questions which arise from the memoranda you supplied.
These questions are attached.

Most of these questions seek to clarify the types of legal arguments
which the Department is willing to make in defending federal employees,
and specifically, as to whether the Department is willing to raise "Barker"
and "ErI ichman" type defenses. Evidently the Department has not yet had to
face, in a litigation context, the question of whether it would raise these
arguments. The answers to these questions are necessary if the Committee
is to properly evaluate the public policy consequences of defending federal
employees. In the Committee's judgment, the questions are not hypothetical,
but rather, involve real choices that the Department is likely to face. Of

course, since a specific factual situation can require an exception to a

litigating policy, the Department's answers to these questions will not
foreclose any future litigation decision which the Department may make in

any given case.

With respect to the documents to which the Committee has requested access
and the list of cases which the Committee has requested be compiled, let

me suggest that we proceed in the following manner. First, the Committee
understands that since the Division only records the names of the first
three defendants listed in the complaint, the names of all FBI and CIA



391

Ms. Barbara Al len Babcock
October 12, 1977 - Page Two

employees will not appear. The Division can dispense with the search for

these cases. However, the Department should prepare the I ist of cases
involving the specific named individuals identified by the Committee
using only the Department's file retrieval system for actions handled by

the Civil Division. Second, once the list of cases involving the indivi-

duals identified by the Committee has been compiled, the Committee will

review the list and will ask to see some of the court pleadings and tran-
scripts in a very limited number of the cases. The Committee is sensitive
to the burden which would be imposed on the Division were it to require, for

any large number of files, the segregation of court transcripts from internal

memoranda. The Committee is, however, interested in reviewing the types
of arguments which the Department is making in cases covered by the Order.
For this purpose, in the cases selected for review, the Committee would
need only look at the complaint and any motions to dismiss or summary
judgment motions filed by the Department.

The Committee would appreciate also your providing the following specific
documents referred to in your answers to the Committee's questions: 1)

March 4, 1976, opinion of the Assistant Attorney General of the Office of
Legal Counsel; 2) Opinion of Judge Ritchey in D.N.C. v. McCord, Civil 1^.
1233-72 (August 9, 1972); 3) Civil Division Memorandum of April 16, 1976,

commenting on the draft regulation (attachment to June 4, 1976, memo of

Mary E. Wagner); 4) March 1976 Memoranda of the Assistant Attorney (General

for the Office of Legal Counsel regarding retention contracts; and 5) the
Attorney (General 's January 14, 1977, report on mail openings. Please also
provide copies of the following documents when they become available: 1)

an ABA Opinion on ethics Issues; and 2) the Opinion of the Office of Legal

Counsel on the same. Your letter indicates that the Division is already
processing other documents for delivery to the ODmmittee.

In light of the extensive materials being provided to the Committee, the
Committee does not need further to press its request to see memoranda
and correspondence concerning the decision to retain private counsel in

particular cases.

The Committee should be apprised if and when the Department formally issues
amendments to the January 19, 1977, Order; when the Department tentatively
adopts proposed amendments (such as the revised Order or proposed changes
referred to in the Department's response to question 84); or when any
court challenge arises over the validity of the Order.

Finally, the CxDmmittee expects that it will continue to be notified if

and when private counsel are retained by the Department.
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Ms. 'Barbara Allen Babccx:k

October 12, 1977 - Page Three

Thank you again very much for your cooperation with the Gommittee,

Sincerely,

James Abourezk
Chairman
Subcommittee on Administrative Practice
and Procedure

Attachment ( 1

)
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[Attachment to Abourezk letter of October 12, 1977 (exhibit 27).]

FOLLOW-UP QUESTIONS

1. Follow-up on questions 1 through 6 in the Committee's July 13 letter:

Three express statutory provisions, 28 U.S.C. 515 (a), 28 U.S.C. 543,

and 28 U.S.C. 3106 concern the terms under which private counsel may

be retained, and the legislative history and court precedent interpret-

ing these provisions indicate that they were enacted to prevent the

hiring of private attorneys other than as provided therein. How can

the Department rely on general statutes which refer only to represen-

tation by "officers of th*^ Department of Justice" (28 U.S.C. 516 and

517) and which contain no express provisions regarding hiring private

counsel to hire private counsel in a way not permitted by the express

provisions of 28 U.S.C. 515(a), 28 U.S.C. 543 and 28 U.S.C. 3106?

In answering the question the Department should refer to the

legislative history of Sections 515(a), 543, and 3106 and the cases

cited in Question 4.

Please also explain the way Section 517—which states that it is

the responsibility of "officers of the Department of Justice" (not

private legal counsel) to conduct litigation in which the United

States is interested-r-can be interpreted to override the provisions

of Sections 515(a) and 543 which provide the only express authority

for these interests being represented by someone other than an

"officer of the Department."

2. Follow-up on Question 24: What kinds of suits, if any, can the

Civil Rights Division bring against federal employees?

3. Follow-up on Questions 28 and 29: When the United States is joined

as a defendant on a FTCA theory in a case in which a federal
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employee is a defendant in his individual capacity, do the

provisions of 50.15(a) (9) or other provisions of the Order

indicate that conflicts between the United States and the

employee may require the retaining of private counsel?

4. Follow-up on Question 37: Does the employing agency or the Department

ask for an employee to submit a detailed statement specifying that his

or her actions were "taken in good faith and with a reasonable belief

as to their lawfulness" because the Department recognizes that it may

argue that the ErI ichman and Barker defenses do, in fact, exist, and,

if not, what other reason prompts such a request?

5. Follow-up on Question 46: Are the defenses raised in the ErI ichman

and Barker cases "available legal defenses" which the Department

permits employing agencies to assume may apply in determining that

an employee was acting within the scope of his or her employment?

6. Follow-up on Questions 111-119: When the United States has an

interest in representing its employees for acts performed within

the scope of their official duties, and the Department retains

private counsel who proceeds to raise arguments that are not

in the interest of the United States to assert, on what specific

policy and statutory basis does the Department conclude that

attending to the first interest takes precedence over attending

to the latter interest?

7. Follow-up on Question 119: To what extent is a Department attorney

who i^ representing a federal employee sued in his or her individual

capacity free to subpena and to enforce a subpena for the Department or
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executive branch documents or for the testimony of executive branch

witnesses in preparing the employees defense?

8. Follow-up on Question 136: Is the Department willing to take the

position that defenses of mistake of law, such as was raised in

the two Barker cases, 514 F.2d 208 and 546 F.2d 940, or of a

good faith belief in legality, such as was raised in the first

ErI ichman case, 546 F.2d 910, exist as a matter of law in civil

cases where the Department is representing a federal employee

accused of depriving citizens of their constitutional rights,

and, if not, why not?

The Committee understands that the Department has not yet faced

the question of whether or not it would raise these defenses in a

given case but wants to know if the Department has any aversion to

raising these defenses if doing so is necessary in order to present

an adequate defense of a federal employee. The Comnittee needs a

direct answer to the question in order to evaluate what publ ic

policy consequences are involved in the Department's representing

federal employees in cases covered by the Order . The Committee,

however, appreciates that the Department would not want to restrict

its litigation options in a future case and would understand the

necessity for tne inclusion or such a qualification in its response,

9. Follow-up on Question 137: Would it be in the public interest for

the (Department to take the position, in a case involving a federal

employee, that the Barker and ErI ichman defenses exist as a matter

of law, and if so, under what circumstances would it be so?

The Committee needs the answer to this specific question for

the same reasons as stated above.
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10. Fol'low-up on Question 138: As a matter of policy does the Department

recognize or dispute the validity of the basic principle enunciated

in Judge Leventhal.'s statement in the ErI ichman case, 546 F.2d 910,

at 935?

11. Follow-up on Question 139: Would the Department again be willing

to raise the same arguments it raised in its amicus brief filed in

the ErI ichman case and, if not, how has the Department's attitude

towards those arguments changed?

12. Follow-up on Question 140: Is the efficacy of criminal sanctions,

as a means for holding executive branch officers and employees

accountable* reduced to the extent that Barker and ErI ichman defenses

are established through arguments presented by the Department or by

private counsel retained by the Department in civil cases?

13. Follow-up on Question 142: Have private counsel retained by the

Department to date raised the Barker or ErI ichman defenses and, if

so, in which cases?

14. Follow-up on Question 143: To the extent that recognition by the

courts of the Barker and ErI ichman defenses has an adverse impact

on the Department's ability to hold executive branch officers and

employees accountable for any violations of a citizen's constitutional

rights, would it make any difference whether these defenses were

successfully raised by the Department itself or by private counsel

retained by the Department?

15. Follow-up on Question 156: Do factual and legal settings exist

where the Department would be willing to prosecute an officer or

employee of the executive branch for contempt of Congress and, if

so, provide a general description of such settings?
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ADDITIONAL QUESTIONS

16. Is it the current policy of the Department in itself representing

federal employees sued in their individual capacity to raise only

threshhold defenses not requiring the development of facts, or is

it the policy also to raise fact oriented defenses—such as good

faith qualified immunity—not requiring the assertion of the

legality of the underlying conduct?

17. When the Department is itself representing a federal employee

and unsuccessfully asserts threshhold defenses or fact oriented

defenses, will it then proceed to argue that the underlying

conduct is legal?

18. Have private counsel retained by the Department to date argued

that the underlying conduct is legal, and, if so, in which

cases?
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Exhibit 28
: Babcock letter of December 16, 1977, with three

attachments.^

Bepartment ofJosdce

^aslungton, B.C. 20530

1 BDrc ;977
ASSISTANT ATTORNEY GENERAL

CIVa. DIVISION

Honorable James Abourezk
Chairman, Subcommittee on
Administrative Practice
and Procedure

Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

In response to your letter transmitting follow-up
questions to the Civil Division's October 4, 1977 sub-
mission, please find enclosed our answers to your latest
inquiries as well as copies of an April 16, 1976 Civil
Division memorandum to the Deputy Attorney General, and
the Court's August 9, 1972 Order in Democratic National
Committee v. James McCord , Civil No. 1233-72 (D.D.C.)

,

also requested. We have forwarded to the Office of
Legal Counsel your additional request for two memoranda
prepared by their office.

I note with some concern that some of the supple-
mental questions are propounded in order "to evaluate
the public policy consequences of defending federal
employees." It has been my understanding as related
in Chairman Eastland's letter to me of June 11, 1977,
that the Committee ' s role was to review the Attorney
General's policy statement, embodied in his Order No.
638-77, concerning limitations on the representation
of Federal employees. I did not understand, nor did
the Office of Legislative Affairs, that the Department's
longstanding practice of defending federal employees,
a function routinely undertaken from the Department's
earliest days, was being called into question. Such an
inquiry, it would appear, is beyond the scope of the
review function discussed in the conference report
accompanying the Supplement Appropriations Bill,
H. R. 4877.

^ The second attachment appears as exhibit 5 at p. 60.
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Perhaps we are misreading the phrase in your letter.
If, however, it is the Committee's intent to expand its
inquiry to the extent described in your October 12, 1977
letter, I would appreciate being formally advised so that
I might bring the matter to the further attention of
Attorney General Bell and Assistant Attorney General
Patricia Wald. Until the foregoing is clarified, I would
like to defer sending the list of specified cases to the
Committee, with the assurance that once we better under-
stand each other, we will move very expeditiously to supply
all necessary information.

ery truly yours

BARBARA ALLEN BABCOC
Assistant Attorney General

Honorable James 0. Eastland
Chairman, Committee on the

Judiciary
United States Senate
Wasington, D.C. 20510

Enclosures (3)

SUBCOMuilTTEE ON

OCT :2 1877

:.' ISlRAil.C rCACT.C.
M*0 hKOCtUOMt
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[First attachment to Babcock letter of December 16, 1977 (exhibit

28),: Answers to follow-up and additional questions.]

QUESTION 1; Follow-up on questions 1 through 6 in the

Committee's July 13 letter: Three express statutory provisions,

28 U.S.C. 515(a), 28 U.S.C. 543, and 28 U.S.C. 3106 concern the

terms under which private counsel may be retained, and the

legislative history and court precedent interpreting these

provisions indicate that they were enacted to prevent the hiring

of private attorneys other than as provided therein. How can

the Department rely on general statutes which refer only to

representation by "officers of the Department of Justice" (28

U.S.C. 516 and 517) and which contain no express provisions

regarding hiring private counsel to hire private counsel in a

way not permitted by the express provisions of 28 U.S.C. 515(a),

28 U.S.C. 543 and 28 U.S.C. 3106?

In answering the question the Department should refer to

the legislative history of Sections 515(a), 543, and 3106 and

the cases cited in Question 4.

Please also explain the way Section 517—which states that

it is the responsibility of "officers of the Department of

Justice" (not private legal counsel) to conduct litigation in

which the United States is interested—can be interpreted to

override the provisions of Sections 515(a) and 543 which provide

the only express authority for these interests being represented

by someone other than an "officer of the Department."

ANSWER ; The Department is unaware of either the legislative

history or court precedent which the committee is relying upon



401

to indicate that the cited sections fail to support the retention

of private coxinsel. As noted in the Civil Division's answer to

original question No. 5, it is the general statutory mandate, cited

therein, requiring the Attorney General to conduct litigation in

which the United States has an interest, that constitutes a general

grant of power to retain private counsel. With respect to the last

portion of the question, the Department has not taken the position

that §517 must override §§515 (a) amd 543 in order to support its

justification for retaining private attorneys.

QUESTION NO. 2 ; Follow-up on Question 24: What kinds

of suits, if any, can the Civil Rights Division bring against

federal employees?

ANSWER ; As indicated in our previous answers, there

would not appear to be any type of civil suit which the Civil

Rights Division could bring.

QUESTION NO. 3 ; Follow-up on Questions 28 and 29: When

the United States is joined as a defendant on a FTCA theory in

a case in which a federal employee is a defendant in his individual

capacity, do the provisions of 50.15(a)(9) or other provisions

of the Order indicate that conflicts between the United States

and the employee may require the retaining of private counsel?

ANSWER; The presence of the United States as a co-defendant

does not in itself create inter-defendant conflicts as recognized

by the provisions of 50.15(a)(9). But if in the course of the

litigation there appeared to be a divergence of interests between

the two, then retention of private counsel might be required.
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QUESTION NO. 4 ; Follow-up on Question 37: Does the

employing agency or the Department ask for an employee to sub-

mit a detailed statement specifying that his or her actions

were "taken in good faith and with a reasonable belief as to

their lawfulness" because the Department recognizes that it

may argue that the Ehrlichman and Barker defenses do, in fact,

exist, and, if not, what other reason prompts such a request?

ANSWER ; The Department does not inquire as to whether

an employee feels that his or her actions were "taken in good

faith and with a reasonable belief as to their lawfulness" be-

cause of the existance of the Ehrlichman and Barker cases. In

the event that representation is provided and it becomes neces-

sary to ascertain whether the employee believes that his actions

were taken in good faith and with a reasonable belief as to their

lawfulness as recognized by the Supreme Court in Scheuer v. Rhode

s

,\^

416 U.S. 232 (1974), then the Department of Justice would ask

the employee to make statements concerning his or her perceptions

of the situation.

QUESTION NO. 5; Follow-up on Question 46: Are the defenses

raised in the Ehrlichman and Barker cases "available legal defenses"

which the Department permits employing agencies to assume may

apply in determining that an employee was acting within the scope

of his or her employment?

1 See exhibit 44.

•3-
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ANSWER ; The Department does not prevent employing agencies

from considering any available legal defenses in making its

determination. But the Department of Justice has final authority

to review material submitted by the agency and the employee and

to consider the facts of the case when making the ultimate deter-

min-ation of whether or not to provide representation for the

employee

.

QUESTION NO. 6 ; Follow-up on Questions 111-119: When the

United States has an interest in representing its employees for

acts performed within the scope of their official duties, and the

Department retains private counsel who proceeds to raise arguments

that are not in the interest of the United States to assert, on

what specific policy and statutory basis does the Department con-

clude that attending to the first interest takes precedence over

'attending to the latter interest?

ANSWER ; In such a situation the Department does not con-

clude that the interests of the individual takes precedence over

the interests of the United States. If, after hiring private

counsel, the broader interests of the United States require rep-

resentation, that objective can be accomodated through the

vehicle of an amicus appearance.

QUESTION NO. 7 ; Follow-up on Question 119: To what extent

is a Department attorney who is representing a federal employee

sued in his or her individual capacity free to subpoena and to

enforce a subpoena for the Department or executive branch docu-

ments or for the testimony of executive branch witnesses in pre-

paring the employee's defense?

-4-

21-221 O - 78 - 27
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ANSWER : A Department of Justice attorney is in theory

free to subpoena witnesses and official documents. In prac-

tice, however, witnesses will almost always appear willingly

and the Department attorney is almost always given access to

agency documents . If , however , the Department attorney believes

it is not in the broader interest of the United States to pub-

licly release documents that would otherwise support the defense

of the federal employee he was representing, then private counsel

would be retained because of the inherent conflict of interest.

QUESTION NO. 8 : Follow-up on Question 136: Is the Depart-

ment willing to take the position that defenses of mistake of

law, such as was raised in the two Barker cases, 514 F.2d 208

and 546 F.2d 940, or of a good faith belief in legality, such

as was raised in the first Ehrlichman case, 546 F.2d 910, exist

as a matter of law in civil cases where the Department is repre-

senting a federal employee accused of depriving citizens of their

constitutional rights, and, if not, why not?

The Committee understands that the Department has not yet

faced the question of whether or not it would raise defenses

in a given case but wants to know if the Department has any

aversion to raising these defenses if doing so is necessary in

order to present an adequate defense of a federal employee. The

Committee needs a direct answer to the question in order to

evaluate what public policy consequences are involved in the

Department's representing federal employees in cases covered

-5-
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by the Order . The Committee, however, appreciates that the

Department would not want to restrict its litigation options

in a future case and would understand the necessity for the

inclusion of such a qualification in its response.

ANSWER: Any decision on the types of defenses the De-

partment is willing to make simply cannot be hypothesized ab-

sent actual factual considerations, and then only after consul-

tation with concerned defendants and their employing agencies.

With particular regard to the question of an employee's good

faith belief in the propriety of his conduct which seems to be

the essence of the cited Barker and Ehrlichman defenses, the

Department has routinely raised in numerous civil actions the

defense of good faith qualified immunity as enunciated by the

Supreme Court in Scheuer v. Rhodes , supra .

QUESTION NO. 9 : Follow-up on Question 137: Would it be

in the public interest for the Department to take the position,

in a case involving a federal employee, that the Barker and

Ehrlichman defenses exist as a matter of law, and if so, under

what circumstances would it be so?

The Committee needs the answer to this specific question

for the same reasons as stated above.

ANSWER: The Department has no view on this question given

the adequacy of the aforementioned good faith qualified immunity

defense enunciated in Scheuer v. Rhodes.

-6-
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QUESTION NO. 10 ; Follow-up on Question 138: As a matter

of policy does the Department recognize or dispute the validity

of the basic principle enunciated in Judge Leventhal's statement

in the Ehrlichman case, 546 F. 2d 910, at 935? i

ANSWER ; Judge Leventhal's statements are admittedly dicta

presenting for consideration but leaving unresolved several

issues respecting the scope and application of the Fourth Amend-

ment. Absent the presentation of these issues in the framework

of a concrete factual situation, the Department is unable to

provide meaningful comment on their merits.

QUESTION NO. 11 ; Follow-up on Question 139: Would the

Department again be willing to raise the same arguments it raised

in its amicus brief filed in the Ehrlichman case and, if not, how

has the Department's attitude towards those arguments changed?

ANSWER; Any determination of whether the Department would

be willing to raise some or all of the positions enunciated in

the referenced amicus brief could only be made in light of

specific factual circumstances, including the posture of the

litigation in which they arose.

QUESTION NO. 12 : Follow-up on Question 140: Is the

efficacy of criminal sanctions, as a means for holding executive

branch officers and employees accountable, reduced to the extent

that Barker and Ehrlichman defenses are established through

arguments presented by the Department or by private counsel

retained by the Department in civil cases?

1 See exhibit 46 at p. 786.

•7-
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ANSWER ; We are unaware of the presentation of the Barker

and Ehrlichman defenses in civil ligitation by Department at-

torneys or by private counsel retained by the Government, and

thus have no basis for formulating an opinion on whether pre-

sentation of the defenses would reduce the efficacy of criminal

sanctions as a means of holding executive branch officers and

employees accountable.

QUESTION NO. 13 : Follow-up on Question 14 2: Have private

counsel retained by the Department to date raised the Barker

or Ehrlichman defenses and, if so, in which cases?

ANSWER ; Not that we are aware.

QUESTION NO. 14 ; Follow-up on Question 143; To the extent

that recognition by the courts of the Barker and Ehrlichman de-

fenses has an adverse impact on the Department's ability to hold

executive branch officers and employees accountable for any

violations of a citizen's constitutional rights, would it make

any difference whether these defenses were successfully raised

by the Department itself or by private counsel retained by the

Department?

ANSWER; See response to Question No. 12.

QUESTION NO. 15 ; Follow-up on Question 156; Do factual

and legal settings exist where the Department would be willing

to prosecute an officer or employee of the executive branch

for contempt of Congress and, if so, provide a general description

of such settings?

-8-
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ANSWER ; Whether or not the Department would be willing

to prosecute an officer or employee of the executive branch

for contempt of Congress is a matter that can only be decided

in the context of an actual case or controversy.

QUESTION NO. 16 ; Is it the current policy of the Depart-

ment in itself representing federal employees sued in their indi-

vidual capacity to raise only threshhold defenses not requiring

the development of facts, or is it the policy also to raise fact

oriented defenses--such as good faith qualified immunity—not

requiring the assertion of the legality of the underlying conduct?

ANSWER ; Both types of defenses are raised by the Depart-

ment where appropriate.

QUESTION NO. 17 ; When the Department is itself representing

a federal employee and unsuccessfully asserts threshhold defenses

or fact oriented defenses, will it then proceed to argue that the

underlying conduct is legal?

ANSWER ; Yes, if appropriate.

QUESTION NO. 18 ; Have private counsel retained by the

Department to date argued that the underlying conduct is legal,

and, if so, in which cases?

ANSWER ; Based on a review of papers and pleadings served

on Department of Justice attorneys by private counsel retained

at Department expense, the legality of underlying conduct was

advocated by private counsel in Sparrow v. Goodman , Civil No.

2988 (W.D. N.C.).
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[Third attachment to Babcock letter of December 16, 1977

(exhibit 28.)] '

. UNITED STATES DISTRICT COURT
>;,.... -= FOR THE DISTRICT OF COLUMBIA

THE DEMOCRATIC NATIONAL
COMi-IITTEE, et al..

Plaintiffs,

V.

JAKES W. KcCORD, et al..

Defendants.

CIVIL ACTION NO. 1233-72

ORDER
Upon consideration of Plaintiffs' Motion to Disqualify the

Department of Justice from Acting as Counsel for the Witness

Alfred V7ong and the Motion for a Protective Order for said witness

filed by Irwin Goldbloom, Special Litigation Counsel, Civil

Division, United States Department of Justice, attorney for Alfred

Wong, the Court finds:

1. That the Plaintiffs have sought to take the oral deposition

of Alfred Wong, a possible witness in this action;

2. That Alfred Wong, by his attorney, has moved the Court,

pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, for

a protective order postponing the taking of his deposition until

the Court's disposition of motions presently pending before the

Court, and with the added proviso that Mr. Wong's deposition should

not be req^iired until Plaintiffs comply with 31 C. F. R. 1.10(c),

which requires an affidavit setting forth the information with

respect to which the testimony of a Treasury Department officer

is desired before permission to testify will be granted;

3. That the requirements of 31 C. F. R. 1.10(c) were promulgated

to regulate the production of documents under the Freedom of

Information Act and do not, therefore, regulate the tcstirony of

persons v/orking at the Treasury Department with rei-pect to infor-

mation not acquired in the course of official busincEs, with the

The second attachment appears as exhibit 5.
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result that Plaintiffs are not required to submit such affidavits prior

to taking the orgal deposition of Mr. Wong;

4. That the Department of Justice is supervising an investigation

into alleged criminal conduct of some of the named Defendants herein and

possibly others unknown to this Court. Moreover, the subject matter of

such criminal investigation is related to the subject matter of this action;

5. That while there is some authority for the Department of Justice

to furnish Mr. Wong or other government officials with one of its

attorneys to act as his or their private counsel in this matter, such

special representation will not be condoned by this Court because the

Department of Justice is otherwise engaged, through other employees, in

a. criminal investigation of the subject matter of which is akin to the

gravamen of this civil action.

WHEREFORE, by virtue of the foregoing, it is this 9th day of

A.ugust, 1972,

ORDERED, that the motion to strike and disqualify Irwin Goldbloom

^s attorney for Alfred Wong be and hereby is granted; and It is

FURTHER ORDERED, that any noticed depositions of Mr. Wong be and

Tereby are postponed until such time as Mr. Wong has obtained the repre-

sentation of other counsel, and until such time as such new counsel

las had the opportunity to acquaint himself with this action; and it is

FURTHER ORDERED, that Plaintiffs are not required to comply with

:he requirements of 31 C.F.R. 1.10(c) prior to taking the oral depo-

ition of Mr. Wong; and it is

.. FURTHER ORDERED, that Mr. Wong shall obtain counsel to represent

im within 10 days of service of this order upon him; and it is

FURTHER ORDERED, that the United States Marshal, or his designated

eouty, shall serve this order upon Alfred Wong forthwith

'-^/ / /^

CHARLES R. RICHEY
UNITED STATES DISTRICT JUDGE/



411

Exhibit 29 : Abourezk Letter of December 22, 1977

QlCnticb ^iaiea ^enaic
COMMITTEE ON THE JUDICIARY

•UBCOMMITTEE OM

WASMINOTON. OX. 20SI0

Deceuijer 22, 1977

Ms. Barbara Allen Babcock
Assistant Attorney General
Civil Division
Departinent of Justice
Washington, D.C. 20530

Dear Ms. babcock:

I appreciate your December 16, 1977, submission of answers to the
supplenjental inquiries I transmitted to you on October 12, 1977.

To oe^in witn, I wish to reassure you that the Judiciary Connittee's
review of the January 19, 1977, policy statement concerns only repre-
sentation of federal employees sued in tlieir individual capacity, not
Tort Claiiiis Act cases. Inasmuch as the policy statement concerns
representation by De))artment staff counsel as well as by private counsel
in these cases, the Connittee's review includes both situations. While
the Conmittee will focus principally on the hiring of private counsel,
information on representation by Depart]i«nt staff counsel in these
cases is needed for purposes of ccrnparison. The Committee has no

intention to review the Department's statutory obligation to defend
feueral enployees sued in their official capacity. With this purrxjse

clear, tne Coriinittee would anticipate tliat the list of cases which has
oeeji requested can now be provided and tiiat selected court pleadings
in a few of tliese cases can then be examined.

WitJi respect to otlier matters raised in my October 12th letter, your
letter does not indicate the status of the "several additional documents'

referred to in your October 4th letter which you had forwarded to

•originating divisions." Similarly you liave not cormented on the
Coiiinittee's recjuest to be provided copies of AbA and OLC opinions on
et;iics issues wlien available, formal or tentative amendments to the
iX)licy statement v^ien adopted, or for notification if and wi\en any
court challenges to the policy statement arise. 1 would like your
assurance that these materials and information will be provided when
they beccn»e available.
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Letter to Ms. Barbara Babcock
December 22, 1977
page 2 •

It is my understanding that a canplete list of private counsel v^o have
been retained by the Department is presently being prepared for the
Committee, and tliat the Comnittee will continue to be notified if and
when new private counsel are retained by the Department.

Thank you again for your assistance.

Sincerely,

James Abourezk
Chairman,
Subcommittee on Administrative
Practice and Procedure
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Exhibit 31: Committee Staff Memorandum.^

STATUTORY AUTHORITY FOR

JUSTICE DEPARTMENT HIRING OF

PRIVATE COUNSEL

The present United States Code contains three sections expressly

concerning the power of the heads of an executive department or the

Attorney General to employ private attorneys for the conduct of litigation

in which the United States, an agency, or employee thereof is a party

or is interested. Tliese three sections are 5 U.S.C. 3106, 28 U.S.C. 515,

and 28 U.S.C. 543.

Section 3106 expressly prohibits the head of an "executive department

or military department" from employing "an attorney or counsel for the

conduct of litigation in v^ich the United States... is interested" and

requires the referral of any such litigation to the Department of Justice.

The prohibition against the hiring of private legal counsel in section 3106

applies by its terms to all departments of the government including the

Department of Justice. It does not, however, specify under what authority

the Justice Department itself may employ such an attorney or counsel. It

refers only to prohibiting enployment of such counsel by any department

"/e Txcept as otherwise authorized by law..."

In contrast Section 515 and 543 are laws which do expressly authorize

the Attorney General to retain or appoint private attorneys.

Section 515 (a) gives "any attorney specially appointed by the

Attorney General under law. . . when specifically directed by the Attorney

General" the power to

conduct any kind of lci',al proceeding, civil or criminal,
including grand jurv proceedings and proceedings before
committing magistrates, which United States attorneys
are authorized by law to conduct, whether or not he is a
resident of the district in which the porceeding is brought.

Section 515 (b) requires that "/e_7ach attorney retained under authority

of the Department of Justice... be commissioned as a special assistant

^ This memorandum was prepared by Chuck Ludlam. counsel. Subcommittee on A'^minis-
trative Practice and Procedure. It was transmitted to the Conjrressionnl Research Service
and General Accounting Office for comment. See exhibits 32 and 38. It is referred to as
the "Opposition Memo' in the CRS memo. See exhibit 34 at p. 454. It is also referred to in
exhibit 36, the GAO report, at p. 1055.
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to the Attorney General or special attorney, and /that theyZ take the

oath required by law." The maximum annual salary of a "special assistant

or special attorney" is limited to $12,000.

Section 543 simply provides that the Attorney General has the

power to "appoint attorneys to assist United States attorneys when the

public interest so requires" and the power to remove any such attorney.

Section 544 requires that "attorneys appointed under section 543"

take "an oatli to execute faitlifully his duties" prior to taking office

and section 519 gives the Attorney General the power to "supervise...

special attorneys appointed under section 543... in the discharge of

their ...duties."

Althoueh section 515 and section 54"^ ar^ the only express provisions

in the United States Code concerning tl\e power of tlie Attorney General

or the Department to retain private attorneys, the Department does not

rely on these two provisions for its autliority to hire private counsel

under the Department's Order 683-77. Instead the Department relies gen-

erally on sections 517-519 for its authority to hire private counsel.

However, these tliree sections make no express reference to any authroity

other than sections 515 and 543 for the hiring of private counsel.

Section 517, for example, concerns only the power of the Attorney

General to send the "Solicitor General,, or any officer of the Department

of Justice" to attent to the interests of the United States in a law

suit. Similarly section 518 concerns only the power of the "Attorney

General," the "Solicitor General," or "any officer of the Department of

Justice" to conduct and argue suits and appeals. Finally, as described

above, section 519 refers only to the power of "the Attorney General" to

supervise litigation in which the United States, or officer thereof
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is a party and to direct "United States attorneys, assistant United

States attorneys, and special attorneys..."

In contrast to the explicit provisions of sections 515 and 543, none

of the three sections cited by the Department makes any express reference

to any power of the Attorney General to appoint or retain private coLmsel.

The reference in section 519 to "special attorneys" is a cross

reference to attorneys appointed under section 543.

The question raised by the Department's position is whether

sections 515 and 543 are the sole provisions of law authorizing the

Attorney General to appoint or retain private counsel or whether the

tliree general statutes cited by the Department give it any inherent or

implied power to appoint or retain private legal counsel in a manner

not provided for by the express terms of sections 515 and 543. A

review of the legislative history and court precedents interpreting

sections 515 and 543 demonstrates conclusively that sections 515 and 543

are the sole and exclusive autliority for the Attorney General to appoint

or retain private 16gal counsel and that sections 517-519 give no

additional authority to appoint or retain private counsel.

As will be described in the following pages, sections 515 and 543

trace tlieir history back more tlian a hundred years, to a time before the

Department of Justice was itself created in 1870. Section 543 has its

origin in a statute enacted in 1861 giving the Attorney General authority

to hire assistants for the district attorneys. Tliat statute was in-

corporated into the Revised Statutes as section 363, when the Revised

Statutes were first published in 1873. The United States Code came

into existnece in 1926. As a result, section 363 of the Revised Statutes

became section 312 of title 5, United States Code. When title 28 of the
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United States Code was enacted into positive law in 1948, section 312

was transferred to title 28 and became section 503 of title 28. Finally,

when title 5 of the United States Code was enacted into positive law in

1966, section 503 was redesignated as the present 28 U.S.C. 543.

Section 515 finds its origin in sections 16 and 17 of the 1870 Act

creating the Department of Justice and a 1906 statute. Sections 16

and 17 of tlie 1870 Act became sections 365 and 366 of the Revised Statutes

of 1873. Sections 365 and 366 then became sections 314 and 315, title 5,

of the first United States Code in 1926 . The 1906 Statute was never

incorporated in the Revised Statutes but, in 1926, became section 310 of

title 5, United States Code. Finally, as a result of the 1966 recodification

of title 5 section, 310 and 315 became section 515. Section 314, however,

was incorporated in what is now section 3106, title 5.

Section 3106 also originated with section 17 of the Justice Department

Act of 1870. It became section 189 of the Revised Statutes and then

section 49 of title 5 of the first United States Code in 1926. In the

1966 codification of title 5, section 49-togetlier with section 314 of

title 5-were consolidated as section 3106 of title 5.

In sumnary form the long aiKl complex history of sections 543, 515

and 3106 was as follows:

Codification Codification

Origin
Revised
Statutes amendment SSfi^zi- 'i \^ '' of title 5

in 1966

lis'"'''
(1861) title 5 title 5

Section
503 of,,„
title 28

Section 543
of title 28

16 Stat.
162^
(sections
16 § 17

1870)

Sections
365 § 366
of title 5

Sections
314 G 315

of title 5

Sf^gSe'^i

34 Stat.
816
(1906)

sec. 310
of title

16 Stat. Section Section

of title 5 /

Section 3106

of title 5
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The remainder of this discussion describes in detail the legislative "history

of these three laws, their evolution through the various codification,

and their interpretation by the courts.

The last section of the Judiciary Act of 1789, 1 Stat. 73, estab-

lished the positions of Attorney General and United States Attorney.

1 Stat. 92-93 (section 35). Tlie Attorney General was assigned the duty

"to prosecute and conduct all suits in the Supreme Court in which the

United States shall be concerned, and to give his advice and opinions

upon questions of law when required by the President of the United States,

or when requested by the heads of any of the Departments, touching any

matters that may concern their departments..." Each United States

Attorney was to "be sworn or affirmed to the faithful execution of his

office" and had the duty "to prosecute in such district all delinquents

for crimes and offences. . .and all civil actions in which the United

States shall be concerned, except before tlie Sui)reme Court in the district

in which that court shall be holden." In contrast to the Attorney

General who was to be paid from funds appropriated by Congress, tlie

United States Attorneys were to "receive as compensation for his

services such fees as shall be taxed therefor in the respective courts

before which the suits or prosecutions sliall be."

United States Attorneys did not come under the supervision of

the Attorney General until 1861. 12 Stat. 285 (August 2, 1861).

Prior to the 1861 statute United States Attorneys were under the

supervision of the Solicitor of tlie Treasury Department and later thft

Secretary of the Interior. Neither had any exnress statutory authority

to hire lawyers to assist the U.S. Attomevs. . See 4 Stat. 414 and 9 Stat. 393.
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In addition to giving the Attorney General authority to supervise

U.S. Attorneys, the 1861 statute gave the Attorney General his first

authority "to employ and retain (in the name of the United States)

such attorneys and counselors-at-law as he may think necessary to assist

the district-attorneys in the discharge of their duties ..." (emphasis

supplied) . This authority was extended to the Attorney General "whenever

in his opinion the public interest may require it..." 12 Stat. 285.

On March 3, 1869, however, the Congress adopted a provision of in

an Appropriations bill repealing the authority of the Attorney General

to hire assistants for the U.S. Attorneys. 15 Stat. 294 (March 3, 1869).

That authority was then reinstated in an Act of April 10, 1869. 16 Stat.

46 (April 10, 1869). As a price for the reinstatement of this provision,

the latter act provided that the Attorney General make annual reports

to the Congress of "the names of all the persons employed for the purposes

aforesaid, and where and upon vihat business employed, with the compen-

sation paid to each."

These seemingly inconsistent acts of Congress are explained by the

problems which had been created by the 1861 autliority to hire private

counsel to assist the U.S. Attomevs. The local bills for hirinq outside counsel

had increased beyond all expectations. Simply repealing the 1861 Act would,

however, not solve the problem of the burgeoning demands of the eovemment for

legal representation. Tlie next year a more comprehensive answer to the

problem was agreed to.

After many years of frustrations over problems created by the

decentralization of government litigation authority and the expense

of hiring private counsel, a central Justice Department was finally

established in 1870. The problems created by the hiring of private
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counsel under the 1861 statute were frequently cited as a principal

reason for establishing of the Department. As Representative Jenckes,

a principal sponsor of the bill, explained,

/after enactment of the" 1861 statute/ the law business
of the Government greatly outgrew the capacity of the
persons authorized to transact it, and the number of
outside counsel, if I may use the phrase, appointed
subsequent to 1861 was greater than all the coinnissioned
law officers of the Government in every part of tlie country.
The attention of the Conmittee on Retrenchment, soon after
its organization in the Tliirty-Ninth Congress, was called
to the great expense the Government was put to by the
employment of these extra counsel. They required reports
from the different Departments by order of the House, and
they obtained some knowledge of the extent to which this
power was used, if not in some cases abused. Cong. Globe
3035 (April 27, 1870)

Representative Jenckes further explained wliy his committee had

given top priority to the bill establishing the Department. It is worth

quoting Representative Jenckes at length to illustrate the depth of

his concern about the hiring of private counsel. In his view a Justice

Department slK)uld be created because of

the great expense the Government have been put to

in the conduct of the numerous litigations involving

titles to property wortii millions of dollars, rights

to personal liberty, and all the numerous litigations

vrtiich can arise under the law of war. It has been

impossible, with tlie force created by law, to attend

to these matters properly in the various courts of

the United States.

To give the House some idea of tlie magnitude of tliis

business I will state the results obtained from the

reports communicated to the House and to the conmittee

by the officers of tlie Treasury. Tliese have been

presented at two different times, one terminating at

the close of the year 1867 and the other embracing

the years 1868 and 1869. From a report made to the

House by the Secretary of the Treasury, in answer to

a resolution passed February 11, 1868, it appears tliat

tliere had been allowed or paid for extra legal services,

through the First Comptroller's Office, from January

2, 1864, to February 19, 1868, the sum of $64,986.86;

21-221 O - 7f
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tJiat there was paid through the Conmissioner of Customs,
between May 4, 1860, and January 16, 1867, the sum of

' $55,400.26; that there was paid through the same channel
for captured and abandoned property, from Sept«nber 4,
1865, to December 28, 1867, the sum of $112,841.15.
There were paid under the authority of the Attorney
General the following sums: for assistance to the
Attorney General in 1866-67, $14,645; for special
counsel to assist the district attorneys between the

years 1861 and 1867, $57,739.50; for assistant district

attorneys between the years 1861 and 1867, $91,928.99;
for special counsel, $6,500. There was paid throuj'.h the
State Department, between the years 1861 and 1867,
$71,148.66. These various sums make a total of extra
law expenses, principally for three or four years, of
$475,190.42. In the years 1868 and 1869 these sums
were proportionally increased instead of being diminished.
In 1868-69 there were paid through ttie office of the
Conmissioner of Custans, out of the appropriation for
the collection of the revenue, $43,290; for services
in 1868 in the cases relating to captured and abandoned
property, $19,462, and in the cases relating to the
cotton laws, $11,868.28; in 1869 for captured and
abandoned property, $39,447.56; from April 10, 1868,
to February 5, 1869, recovery of confederate property in
foreign countries, $21,913.01 There were expended
during 1868-69 by the War Department, for the services
of counsel, the sum of $21,409.37; by the internal
revenue department, $58,197.24; for miscellaneous
services, Treasury Department, $13,168.65; for tJie United
States district attorneys employed by the Treasury in
1868-69, $22,709.50; for additional counsel in 1868,
$2,550. In connection with the Post Office Department
there were expended $5,002.83.

In these two years, tlie sum expended for this
extra counsel was $258,018.44, etiual to the sum of
$129,000 per annum, in addition to the salaries of the
regular law officers of the Government. Tlie whole
amoujit thus expended fran 1864 to 1869, principally in
that period, although scsne small sums were expended
previously, was $733,208.86. This is the amount, so

far as we have been able to obtain it from the Treasury
Department. TJiere were a large number of outstanding
contracts with counsel for fees at the time of making
these reports, large amounts for fees in vihat are
called the sugar cases in Louisiana and the champagne
and slierry cases in New York, and other revenue cases
of the same character. The officers of the Treasury
informed the corranittee that it would be impossible
to state tlie amount of their actual liabilities at
the present time; but judging from the returns which
we have, we estimate that these additional oiitstanding
claims are at least $100,000, and perhaps nearer $200,000. Cong.

Globe 3035 (April 27, 1870)
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In response to this explanation of the need for the bill Represen-

tative Vanl^ch asked, "Is there any provision in this bill to prevent

the recurrence of charges of the same nature?" Mr. Jenckes replied, "This

bill is shaped for that purpose, to cut off aU this outside work." Cong.

Globe 3035 (April 27, 1870) (emphasis supplied).

Representative Jenckes eni{)hasized that

One of the objects of this bill is to establish a staff
of law officers sufficiently numerous and of sufficient
ability to transact this law business of the Government
in all parts of the United States. We have now in the
Attorney General's department the Attorney General liimself

and two assistants. We propose to create in that department
a new officer, to be called the solicitor general of the
United States, part of whose duty it shall be to try these
cases in whatever courts they may arise. We propose to have
a man of sufficient learning ability and experience that
he can be sent to New Orleans or to New York, or into any
court whereever the Government has any interest in litigation,
and there present the case of the United States as it should
be presented. We do not complain that the officers of the
Government have heretofore employed these leading counsel,
nor of the amount of fees paid to tliem in some cases.
It seemed impossible to transact the business of the Govern-
ment properly witliout liaving their assistance; and if they
employed eminent counsel, taking them out of their regular
business, for t\\e Government service, it was only reasonable
to pay them wliat seem at firstsight to have been large fees.

But tlie evil was in tlie fact that the necessity existed
for going outside of the proper law force of the Government,
tliat the Government could not always command the services
of men of sufficient ability and learning to transact its
law business. We believe that the addition of this officer
would be sufficient to keep well in hand the business of

. the United States in its own courts . Of course he cannot
perform all the duties himself. In some cases extra counsel
may be required, but the district attorneys with his assis-
tance can generally perform these duties; and we provide that
if the Attorney General, under tlie authority given him
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by existing law, shall employ assistant counsel in any
' district he shall designate those counsel as assistant

district aTtomeys or assistants to the Attorney General,
and give them commissions as such iiTthe special business
with which they are charged, in order that they may be
res{)onsible to him and to the Government for the performance
of their duties. The committee liave been convinced most
thoroughly by our investigations that no person should
be cliarged with the conduct of litigation in behalf of
the United States and is responisble to the law and the
projKjr autliorities. By this scheme we hope to have a law
department equal to the present emergencies of the law
business of the country. Cong. Globe 3035 (April 27, 1870)
(emphasis supplied)

.

In response to a question of Representative Ward about v^iether the

bill would "do away with any existing offices," Representative Jenckes

answered, "No, sir; but it does away witli the employment of outside

counsel." Cong. Globe 3036 (April 27, 1870) (emphasis supplied).

Answering further. Representative Jenckes stated that the bill

avoids the exi^cnsc of employing outside counsel.
wnicn expense has amounted in some instances to $100,000
a year. The only additional expense involved by this
bill is about thirteen thousand dollars per annum.
The annual expenditure now is $130,000, so that the
increase is about one tenth of what is souglit to be
saved. There will of course have to be employed some
special assistants for the district attorneys; but,
as I have said, they will be appointed by special
conmissions receiving a tee to be agr66d upon or

—

determined by the Aftomey General, dnd by him alone

,

ancTwliich m no case win exceed the C

IH-operfy allowable foi'^'Me~5CTVicc TC
•i03b~(Ap7iT 27, 18Wj~"einphalus'Tupp^^
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Representative Maynard then asked, "Does the Gentleman think it

practicable for us to organize by this bill a force adequate to all

the emergencies and exigencies of the Govemement?"

Representative Jenckes responded at length.

We cannot, of course, foretell with precise certainty
how the system will oi)erate; but we anticipate that
tlie force organized by this bill will be able to
transact the present law business of the Government.
Cases in which the Government is concerned are constantly
arising in different courts in various parts of the
country. If a sugar case is to be tried today, the
Attorney General can send his solicitor to attend to
the trial. The champagne cases and the whisky cases
and other revenue in New York could be postponed
until tlie solicitor general can go there and try tliem.

In the course of a year one con5>etent lawyer could try
all these numerous counsel. In order to show how much
tliis expense has been, I will refer, without intending
to be invidious to anybody, to the cotton cases in New
Orleans. A retainer of $10,000 was sent to an eminent
lawyer there, but we cannot find that he ever did
anything. In the sugar cases a retainer of $10,000
was sent to another distinguished lawyer. Ite has tried
them and succeeded, and has received additional fees.
Rcl.liners of S3, 000 and :>7,S00 have been sent to counsel

in other parts of tl\c United States. Some have rendered
service, and some we cannot find rendered any at all.
Nevertheless tlic money lias l)oon paid.

15ut, sir, this money has not been paid under any
authority of law, but out of the gross sum appropriated
for tlie collection of the revenue, which as gentlemen
know, is contained in the general appropriation bill,
to the amount of eight or ten million dollars. Into
that fund they put their hands to pay these extra
exjienses. If these extra services are needed I wish
to have officers to attend to them. Cong. Globe 3036-3037
(April 27, 1870).

Representative Maynard then asked "Can t]\e law prevent it if these

officers of the Government take the responsibility?"
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Representative Jenckes responded.

We propose to make it illegal for the Secretary
of the Treasury to do so. If he wishes to engage
counsel in any case lie must send to the Attorney General.
If the Attorney General cannot try the case and the
emergency requires assistant counsel, he can employ
them. It is then done by the head of the law department,
and not by the head of the Interior Department or the
head of the Treasury Department. lie is responsible
as the chief law officer of the Government. If any
error is committed we sliall know who is chargeable
with it. We have then the assurance, if he be the
proper person, that the office will be administered
economically. These are the principal provisions o£
the bill. They may not provide a perfect system,
but they are certainly adequate to the present law
business of the country. Cong. Globe 3037 (April 27, 1870).

Representative Lawrence, the Oiairman of the Judiciary Conmittee

from which the bill had also been reported, explained at length that

This bill is also a measure of economy. It will
reduce expenditures for legal services to the Government
and put asi end to a system which might be perverted
tojjurgoses of"favor1 1ism

.

' "

Under various laws, and sometimes, perliaps,

without any very definite law, a practice has grown
up largely since 1860 of giving employment to counsel
for the Government in almost every conceivable capacity
and under a great variety of circumstances --to counsel
who are not officers of the CovcmnieiiL, nor amenable

as such. Under appropriations for collecting the
revenues, and other general purj^oses, very large fees
have been paid for services wliich could have been
performed by proper law officers at much less expanse.
.As an example I may say, that in one year- 1867- over
one hundred thousand dollars were paid for fees and
e^nses for counsel employed by Departments and officers
of Government, in addition to salaries paid district
attorneys and other regular law officers of the
Government.
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I subniit a statement, as folloKs:

Statement of allowances for legal services during the
year 1867 .

By the Treasury Department $67,311.16
By the Attorney General's department

in Supreme Court of the United States 6,050.00
By tJie special counsel to assist district
attorneys 7,950.00

By tlie assistant district attorneys 6,092.96
Special counsel enployed 6,500.00

^ tlie State Department (about) 5,500.00

Total for one year $99,404.12

Besides this, the fees in the Surratt case were
paid. (See House Kxecutive Docunents, Fortieth Congress,
sccoikI session, Nos.198, 221,289, (298) 338; also
Senate Executive Document, second session Forty-First
Congress, No. 4)

I have not deemed it necessary to compile the ex-
penditures for other years, but they are such as to
demonstrate the necessity for speedy retrenchment
and reform.

In some instances the amount paid one single attorney
for a series of years has largely exceeded the whole
salary of the Attorney General. As an example of this
I submit the following statement of fees and expenses
paid:

year To Whom Employed by -- Amount
1861... W.M.Evarts...Attorney General... $ 1,250.00
1863... W.M.Evarts...Attorney General... 2,500.00
1864...W.M.Evarts... State Department... 11,845.86
1864... W.M.Evarts...Treasury Department, 7,500.00
1865... W.M.Evarts...Treasury Department, 8,500.00
1867... W.M.Evarts...Treasury Department, 10,500.00
1867 . . .W.M.Evarts . . .Attorney General

.

5,450.00

Total $47,545.86
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Of this sum for the years 1864, 1865, 1867, the
amount paid was $43,795.86, or an average of $14,598.62 -

each year; and this does not include fees paid by
the State Department in the case of the United States
vs. John H. Surratt, tried in Washington in 1867
for the assassination of the President.
The contingent funds of the Departments are now sometimes

used to employ counsel. And in all the forms and under
whatever authority counsel are employed there is now
no limit on the fees that may be paid, and none of
the sanctions of offical authority.

For some time there has been in the Treasury Depart-
ment a most excellent lawyer in charge of what are
called the "cotton-claims" cases, and cases relating to
captured and abandoned property in the rebel States.
He is not an officer of the Government. No law fixes or
limits his salary or fees. But he is there enjoying
all the advantages of a law officer of the Government,
with none of the official sanctions or responsibilities
of an officer. He is employed under general appropriation
laws. I do not allude to this to complain of him or
of any officer of the Government, but to point out
defects in our system of securing law services for
the Government. No one more faithful, honest or
competent could be found to perfoim the duties he is so
faitlifully rendering; but all legal services should
be performed by regularly authorized law officers.

This bill proposes to prohibit the employment of
counsel unless specTfically authorized~t)y law in

terms, and not bv vague generalities . It devolves
all legal duties on the proper law officers of the
Government, and will thus secure efficiency in legal
services, economy in the expenditures therefor, and
prevent the danger of favoritism and the lavish ex -

penditure of money. Cong. Globe 3()38-3()3!)~lApril 77,
18701 (emphasis suppliccH .

The following day during consideration of the bill Representative

•Walker rose to offer an amendment:

K.C lu "^ ''^^^' ^y inserting the word "hercaftpr-before the words "authorized by law?" so Zt thatportion of the section will read:
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And no counsel or attorney fees shall hereafter be

allowed to any person or persons, besides the respect-

ive district attorneys and assistant district attorneys,

for services in such capacity to the United States, or

any branch or department of the Government thereof,

unless hereafter authorized by law, and then only on

the certificate of the Attorney General that such

services were actually rendered, and that the same

could not be performed by the Attorney General or

solicitor general, or the officers of the department

of justice, or by the district attorney. Cong. Globe
X0()7 (AvTii 28, 18.70)

The amendment was agreed to. It makes it clear that section 17 was to he

the sole authority for the Attorney General to retain private counsel.

With this amendment the bill passed the House on April 28,

1870.

During the Senate debate. Senator Bayard rose to ask rhetorically

"whether the number of officers under the Government
is increased by the bill? Certainly the number of
regular officers is very seriously increased; but
I can see tf^t the design is to prevent the appoint-
ment of those who are not responsible mcn--that is,

officers for temporary duties, and whose charges
are in excess of the fees paid to regular officers
in the way of salary...

I rose for the purpose of asking the honorable Senator
from New Hampshire to explain to the Senate, or
demonstrate rather to the Senate, tliat wliich I suppose
to be the real object of this bill, to diminish the
expense whicli the Government of the United States
is now at for temporary legal assistants, and to

substitute therefor a class of officers on fixed
salaries, who shall be responsible to their immediate
superior, and whose payment shall be regulated by law.

I take it for granted, considering the highly respect-
able and discreet source from which this bill originates,
that the object of the bill is retrenchment. The object
of the bill is the prevention of what I may call the
sporadic system of paying fees to persons , not to
speak disrespecttully ot them, who may be" called
departmenta l favorites . It is to regulate that which
TIirnk"Ts"~an abuse. I ask the honorable Senator

from New Hampshire to explain it. Cong Globe 44%
(June 16, 1870).

—-^
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Senator Patterson then responded as follows:

In 1789, as the Senator is well aware, an act was
passed authorizing the appointment of district attorneys,
and also a person learned in the law who should act
as Attorney General. That continued to be the law
of the General Government down to the year 1830,
when a solicitor of the Treasury Department was appointed,
and appointed not so much because the Government
needed the services of any such officer, but in order,
if possible, to bring about a state of harmony between
the President and the then Secretary of the Treasury;

but it failed in its object.
In 1861 the amount of law duties devolviiiq upon the

Government had so increased that an act was passed
authorizing the employment of outside counsel to assist
the district attorneys and the Attorney General.
The expense of those persons who were employed outside
the regular legal force of the Government from 1864
to 1869 was nearly eiglit hundred thousand dollars;
and instead of expediting the business of the Govern-
ment, it seemed as thougli the law was passed to delay
the legal business of the Government.
The object of tliis bill is to cut off that extra

and unnecessary expense to the Government ; but in order
to do that it is thought necessary to creat a solicitor
general, acting under the Attorney General. That
officer will be a new officer. Then one or two clerks
additional to those now employed will be authorized
by this bill. The entire increased expense of the legal
force under this bill over what it now is will be
about tliirteen thousand dollars, while all that outside
expense, which from 1864 to 1869 amounted to about
eight hundred thousand dollars, will be saved. And
in addition to that the opinions given by the law
officers of the Government will be a unit, will be
in harmony with each other. It now happens that an
opinion will sometimes be given by the solicitor of
the Treasury, or the solicitor of some other Department,
in conflict with the opinion of the Attorney General.
The Senator from Delaware will understand better than
I do the absolute necessity of harmony in the legal
business of the Government. Cong. Globe 4490 (June 16,
18/Oj (emphasis supplied). . . ,
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Senator Bayard asked, "l£ the bill does not also provide for the appoint-

ment of special deputies still by these fixed officers?" Senator

Patterson responded, "In case such deputies are absolutely needed; but

they are to have a special commission , and to act under the Attorney

General ." Cong. Globe 4490 (June 16, 1870) (emphasis supplied).

With these statements the bill passed the Senate.

Tlie 1870 law creating the Department of Justice, 16 Stat. 162,

et. seq., contained four provisions concerning the appointment of

private counsel. These four provisions are contained in section 14,

section 16 and the two parts of section 17 as follows:

Section 14 (last sentences): "no fees shaH be allowed
or paid to any other attorney or counsel/ l_7or at law for
any service herein required of the officers of the Depart-
ment of Justice."

Section 16 (first sentence): "tlie Attorney-General shall
have supervision of the conduct and proceedings of the
various attorneys for the United States in the respective
judicial districts. . .and also of all other attorneys and
coiinsel/T_7or employed in any cases or business in \<^iich the
United States may be concerned ."

Section 16 (second sentence) : "And every attorney and
coujisel/l_7or who shall be specially retained, under tlie

authority of the Department of Justice, to assist in the

tjail of any case in which tlie government is interested,
shall receive a conmission from the head of said Depart-
ment, as a special assistant to the Attorney-General, or
to some one of the district attorneys, as the nature of the

appointment may r*- quire, and sliall take the oath required

by law to be taken by the district attorneys, and shall

be subject to all the liabilities iinposed upon such officers

by law."

Section 17: "no counsel or attorney fees shall hereafter
be allowed to any person or persons, besides the respective
district attorneys and assistant district attorneys, for
services in such capacity to the United States, or any
branch or department of the government thereof, unless
hereafter authorized by law, and then only on the certifi-
cate of tJie Attorney-General that such services were actually
rendered, and that the same could not be performed by the
Attorney- General, or solicitor-general, or the officers
of the department of justice, or by the district attorneys."
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As codified in the first Revised Statutes published in 1873, these

four provisions together with the 1861 statute became sections 361,

362-363, 365, and 366 as follows:

Section 361 (last sentence) : /n_7o fees shall be allowed
or paid to any otlier attorney or counselor at law for any
service herein required of the officers of the Department
of Justice, except in the cases provided by section three
hundred and sixty- three.

Section 362. Tlie Attorney-General shall exercise general
superintendence and direction over the attorneys and marshals
of all the districts in the United States and the Territories
as to the manner of discharging their respective duties;
and the several district attorneys and marshals are required
to report to tlie Attorney-General an account of their official
proceedings, and of the state and condition of their
respective offices, in such time and manner as the Attorney-
General may direct.

Section 363. The Attorney-General shall, \4ienever in his
opinion the public interest requires it, employ and retain,
in the name of the United States, such attorneys and
counselors at law as he may think necessary to assist the
district attorneys in the discharge of their duties, and
shall stipulate with such assistant attorneys and counsel
the amount of compensation, and shall have supervision of
their conduct and proceedings.

Section 365. No conpensation shall hereafter be allowed to
any person, besides the respective district attorneys and
assistant district attorneys for services as an attorney
or counselor to the United States, or to any branch or
Department of the Government thereof, except in cases
specially autliorized by law, and then only on the certificate
of the Attorney-General that such services were actually
rendered, and that the same could not be performed by the
Attorney-General, or the Solicitor-General, or the officers
of the Department of Justice, or by the district attorneys.

Section 366. Every attorney or counselor ivho is specially
retained, under the authority of the Department of Justice,
to assist in the trial of any case in which the Government is

interested, shall receive a commission from the head of such
Department, as a special assistant to the Attorney-General,
or to some one of the district attorneys, as the nature of
the appointment may require; and shall take the oath re-

quired by law to be taken by tlie district attorneys, and shall

be subject to all tlie liabilities imposed upon them by law.
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As described above, section 363 was carried over from the 1861

statute. Sections 362, 365 and 366 and the last sentence of section ."^fil

were new with the 1870 statute. Their purpose was clear. Private

counsel could only be retained under section 363 or, as provided in section 365,

"hi /other/ cases specially authorized bv law..." All such private attorneys

had to be formally commissioned by the Attorney General, had to take

an oath, and were to be supervised by the Attorney General.

Of interest to this discussion below is a third part

of section 17 whicli, in 1370, seemed to say nothing about the power

of the Department to employ private counsel. T\\e first sentence of section 17

provided that "it shall not be lawful for the Secretary of eitlier of the

executive Departments to employ attorneys or counsel at tlie expense

of the United States; but such Departments, when in need of counsel or

advice, shall call upon the Department of Justice, the officers of which

sliall attend to the same..." This provision became section 189 of the

Revised Statutes, which provided that "/n/o ho^ri o^ n-ncpnrtncnt sliall

employ attorneys or counsel at the expense of the United States; but

when in need of counsel or advice, shall call upon the department of

Justice, the officers of which shall attend to the same." It seems

clear that the prohibition against a "Department"from hiring private

counsel did not apply to the Department of Justice itself. Otherwise

this provision prohibiting the hiring of private counsel would be

inconsistent with tlie express provision of section 363 authorizing the

Justice Department to hire private counsel. As will be shown later

in this discussion, the recodification and modification of tliis provision

as section 3106 in 1966 changed this initial meaning.
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The stringent nature of the prohibitions in the 1870 Act against

tlie hiring of outside counsel was emphasized by the Court of Claims

in Richard Ross Perry v. United States, 28 ct. cl. 483 (1893). In the

Perry case a member of the Rock Creek Park Commission was given express

written authorization by tlie Commission, an entity chargered by federal

statute, to "take charge of and carry out any and all legal proveedings"

involving the Commission. Perry performed such services and submitted

a claim for compensation of $20,000., wliich was found by an auditor

to be a reasonable amount. The claim was denied, however, because Perry had

not been formally commissioned bv tlie Attorney General under the authority of

section 363 and the procedures in section 365. As Chief Judce of the Court of

Claims statca; , ...
Ihese provisions are too comprehensive and too specific

to leave any doubt that Congress intended to gatlicr

into tlie Department of Justice, under the supervision

and control of the Attorney-General, all the litigation

and all the law business in which the United States

are interested, and which previously had veen scattered

among different public officers, departments, and

branches of the Government, and to break up the practice

of frequently employing unofficial attorneys in the
"

public service . The claimant rould not have been

employed to perform professional services in matters

within the duties of the district attorney over which

the Attorney-General had supervision and control, except

?s provided in Revised Statutes, sections 363 and ^Ob....
28 ct. Cl. at 491 (emphasis supplied).

The court emphasized that "/""t/he only way in which the claimant

could have been legally employed in /the Commission litigatio^ business

was in the manner prescribed by sections 363 and 365..." 28 Ct.Cl. at

492 (emphasis supplied) . The court was not disposed to grant any

exception to the requirements of sections 363 and 365 on the basis of

Perry's reliance on an oral opinion of the Attorney General that the
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Coninission was an independent entity and that its litigation was not

covered by sections 363 and 365. Tlie court was equally unimpressed by

Perry's argument that his reliance was reasonable given the fact that

the Attorney General and District Attorney had even co- signed his briefs

and had appeared in court to support him in proceedings involving the

Commission

Likewise Perry's claim that provisions in the Commission statute

gave him implied authority to conduct Commission litigation also was

dismissed by the court. Tlie court argued that

Congress did not intend, we think, in such an

indirect way, to set aside for this Commission alone
t\\e empliatic and stringent provisions of existing
statutes on tJie subject of the employment of attorneys
outside of the Department of Justice, and the pro-
hibition against the allowance of extra compensation
to p>ersons so employed in any branch of the Government.
Such construction would nake the act, in this regard,
present an extraordinary exception to the usual forms
of Congressional expression.
No provision was made in the /Commissio^ act for the

employment of unofficial attorneys, apparently because
Contjress must have known of the statute obligations
uj)on the DcuarDiicnt of Justice, and its numerous
officers. 28 ct.cl. at 494 (enq^hasis supplied).

The court concluded that althougli the claimant "faithfully performed

extensive. and valuable services. .. (his) only remedy appears to be

in Congress." 28 Ct.Cl. at 496.

Tliis same position had earlier been taken in an appeal of a Court

of Claims dismissal of a claim for fees and expenses. In that case,

Townsend v. United States , 21 Ct. CI. 207 (1887), a United States Attorney

unsuccessfully argued tliat he was entitled to the fees and mileage
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due two assistants appointed by the Attorney General under section 363.

In dismissing the claim the court noted that "/foTutside of ...section

/3637, we know of no provision either in the general laws or tlie

appropriation acts under which the assistant attorneys can be reimbursed

for traveling or other expenses." 21 Ct. CI. at 213 (emphasis supplied).

In 1897 the Supreme Court reached the same conclusion about the exclusive

nature of sections 363 and 365 as has the Court of Claims in the Perry case.

In United States v. Crosthwarte , 168 U.S. 375 (1897) the court

dismissed a claim for attorneys fees of an examiner in the Department

of Justice. The examiner had received a written order by the Attorney

General to investigate the accounts of a United States Attorney in

Idaho and to assist the United States Attorney in a special grand

jury investigation. He was formally canmissioned as "a special assistant"

to the United States Attorney "to aid him in the preparation and

prosecution of all criminal business properly coming before the

court during its special term" and required to take "tlie customary

oath of office." 168 U.S. at 376. Although the examiner was already

employed by the Justice Department, he submitted a claim for com-

pensation as an "ass't U.S. att'y." 168 U.S. at 377. After reciting

the history of Sections 363 and 365 the court concluded:

Tlic object of these statutory provisions is mnnifcst.
IVliile giving the Attorney General full power to employ counsel
for the United States to assist those upon wliom regularly
devolved the duty of representing the Government in the
courts without special compensation, Congress intended to
restrict the exercise of that power to the extent indicated in
section 365 . It was left to that officer to determine whether
the public interests required the employment of special
counsel. But that the discretion given to him might not be
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abused, and that unnecessary expense might be avoided, it was
declared (§ 365) that, except in the cases of the respective
District Attorneys and Assistant District Attorneys, no
compensation should be allowed to any person, as an attorney
or counsellor for the linited States, unless specially authorized
by law, and then only on the certificate of the Attorney
General that such services were actually rendered, and that
the sajne could not have been performed by the Attorney
General, or by the .Solicitor General, or by the officers
of the Department of Justice, or by tlie District Attorneys.
Ihe giving of such a certificate was thus made a condition
of the right of the court to give judgment, as upon contract,
against the Government for any amount whatever as compen-
sation for legal services rendered in its behalf by counsel
specially employed or retained by the Attorney General to
assist those whose duty it is to represent the United
States in its legal business. Attorneys and counsellors
specially employed to render legal services for the United
States cannot , therefore, under existing legislation, be
compensated for such services in tlie absence of the certificate
of_ t}ie_ Attorney General required by section 365 of the "

RevTsed Statutes . In accepting such emp 1oymen t they take
the risk of that officer giving such a certificate as ought
to be given. If he fails or refuses to give the required
certificate Congress alone can provide for compensation.
Tlie courts cannot disregard tlie express coimand of the statute
forbidding compensation to Ix? allowed for legal services
rendered by special counsel when the claim therefor is not
accompanied by the prescribed certificate of the Attorney
General. 168 U.S. at 380 (emphasis supplied).

The court held that the claimant was not entitled to any compensation

because no certificate-which the court held to be "a prequisite to the

allowance of compensation"-had been issued to him under section 365

by the Attorney General. 168 U.S. 381. Without a certificate under

section 365 the court found that the only way to receive compensation

for work with a United States Attorney was to be a "regular Assistant

District Attorney" wlio is serving the government at a fixed salary and

"employed not for special cases or particular legal business, nor for

a specified term of court, but generally and regularly for all the business

of the Government that may arise in the courts of the district" in

which he serves. 168 U.S. at 380-381. This interpretation of section 365

21-221 O - 78 - 29
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was required, in the view of the court, in order not to "defeat the

object /of section 3637, which was to protect the Treasury from the

expense incident to the employment of special counsel..." 168 U.S. at 381.

The Supreme Court's ruling in Crosthwart

e

was reaffirmed in

the Supreme Court's opinion in United States v. Winston , 170 U.S. 522(1898)

In that case a regular United States Attorney claimed extra compen-

sation for services as attorney for the United States in a case not

pending in his district. In this case the claimant prevailed only

because the Court found- -despite the absence of any reference in the

record to the existence of a proper certificate- -that "a fair con-

clusion from this record that the proper certificate was given."

170 U.S. at 527. This finding was supported by the fact that the

Attorney General had allowed the claim. Absent such a certificate,

the court expressly affinned the rule in Crosthwaite that section 365

would prohibit any claim for attorneys fees. 170 U.S. at 527.

The eagerness of the courts strictly to enforce the provisions of

sections 363 and 365, however, began to cause COTiplications for the

Justice Department with the case of IMited States v. Rosenthal , 121 F.

862 (S.D. N.Y., 1903). In Rosenthal the court held that an attorney

appointed as a "Special Assistant to the Attorney General" under

section 366 could not conduct or aid in the conduct of proceedings before

a federal grand jury and that indictments based upon such proceedings

should be quashed. After reviewing the history of the Attorney General's

supervision of United States Attorneys since 1861, the court concluded

that the Attorney General could only himself participate in litigation

in the lower courts, Supreme Court or Court of Claims, but could not
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conduct grand juries. 121 F. at 865-867. The court further reasoned

that a "Special Assistant to the Attorney General" could only appear

in a proceeding in which the Attorney General could appear. The court's

reasoning was reinforced by the fact tliat section 366-which was the

only section referring to assistants to the Attorney General -was

limited by its terms to appointment of attorneys "to assist in the

trial" of a case and not in conducting a grand jury. 121 F. at 868.

The court then found under the terms of section 365 no "cases specially

authorized by law," other than perhaps section 363, for hiring counsel

to conduct a grand jury proceeding. Inasmuch as the court had held that

the appointment in the case before it had not been made under section

363-which applied only to appointment of assistants to the district attorneys-

the appointee could not participate in grand jury proceedings. 121 F.

at 869. This strict construction of section 365 and 366 further reduced

the already very limited discretion of the Attorney General to retain

private counsel.

Subsequent to the Rosenthal opinion the courts split on adopting

its strict interpretation of sections 365 and 366. In IJnited States v.

Virginia - Carolina Chemical Co. , 163 F. 66 (1908)^ the court extended

the rationale in Rosenthal in quashing a May 26, 1906, grand jury

indictment because "Special assistants" to the U.S. Attorney- -even though

appointed under section 363- -had been present. The court reasoned that

the provision in section 366 limiting COTinissions to attorneys "to assist

in the trial of any case" must be read to limit the power of the

Attorney General under section 363 to appoint attorneys "to assist the

district attorneys in the discharge of their duties." 163 F. at 73. The
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court was 'not persuaded by the fact that section 363 by its tenns contained

no limitation on which "duties" of a United States attorney the assistant

could perform. As a result, even though the Attorney General had

appointed the attorneys under section 363, the court held there was no

authority for their assisting the U.S. Attorney other than in a "case"-—

which by the court's definition excluded grand jury proceedings. This

ruling effectively prohibited any appointment of a private attorney to

conduct any grand jury proceedings.

In two otlier cases the reasoning of the court in Rosenthal A^as

not extended to section 363. In United States v. Cobban , 127 F. 713 (1904)

and in United States v. Twining , 132 F. 129 (1904), section 363 was read

to authorize participation in grand jury proceedings by "special assistants

to District Attorneys." Section 366 was not read to limit section 363.

Indeed, the court in Cobban noted that section 363 had come into

existence nine years before section 366 and that, when section 366 was

adopted in 1870, "section 363 /was7 not repealed, modified, or referred

to directly or by implication." 127 F. at 717. The court could not be

persuaded that "the intention of Congress in 1861 can be reached by

consulting an Act of 1870 wliich in no way refers to the former act."

127 F. at 717. The restrictive interpretation of sections 365 and 366,

however, was not disputed in either case.

To clarify the original intention of the 1861 and 1870 Acts and

to overrule these strained interpretation of sections 363 and 366,

in 1906 Congress passed a new law stating as follows:

The Attorney-General or any officer of the Department
of Justice, or any attorney or counselor specially
api)ointed by the Attorney-General under any provision
of law, may, when thereunto specifically directed
by the Attorney-General, conduct anv Jdndof legal
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j)roceed ing, civil or criminal including grand j ury
proceedings and procecJInps before coumitting magistrates,
which district attorneys now are or hereafter may be
by law authorized to conduct, wliether or not ho or
tliey be residents of the district in which such
proceeding is brought. 34 Stnt. 816 (cini)liasis supplied).

The House rern^rt on the bill made it clear that the sole pun'ose of the

bill was to overrule the Rosenthal case. H. Kept. 59--2901. (This statute

was never made a part of tJie Revised Statutes) .

After enactment of the 1906 statute, courts continued to emphasize

that sections 363 and 365 were the sole authority for the luring of

private counsel by the Attorney General . In Frank Lee v. United States,

45 Ct. CI. 57 (1910) the Court of Claims disallowed certain attorneys

fees for a period of two months immediately following the termination

of valid appointjnent as a special attorney under section 363. The

attempt of tne Attorney General retroactively to amend the earlier

appointment was declared to have no effect. In emphasizing the need

to comply with the literal terms of sections 363, 365 and 366, tlic court

warned that "when an attorney is specially retained he can perform

service only after he is so retained, and not prior thereto, nor can

he receive compensation for his service prior to tlie date of his appointment

45 Ct. CI. at 62.

Similarly in Eslick v. U.S. , 51 Ct. CI. 266 (1916) a claim for

attorneys fees for services performed at the direction of the Interior

Secretary was denied because "the employment of attorneys on behalf

of the United States is a power which has been vested in the Attorney

General and which may not be otherwise exercised except when specifically

authorized," citing sections 363 and 365. 51 Ct. CI. at 268 (emphasis

supplied)

.
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In 1925 the Revised Statutes, which had been the system for

codification since 1873, ^ was converted to the present United States Code

system. See H. Rept. 69-900 and S. Rept. 69-832. V^fhat had previously

been sections 363, 365 and 366 became sections 312, 314 and 315 of title

5, U.S. Code, respectively. The new sections 312, 314, and 315 of title 5

contained the verbatim provisions previously contained in sections 363,

365, and 366. The 1906 law became section 310 of title 5, United States

Code and section 189 of the Revised Statutes became section 49 of title 5.

Courts began to demand that the canmission for a special assistant

under section 310 specifically autliorize him to appear before a named

grand jury and that the assistant take an oatli prior to appearing

before that grand jury. In one case an indictment was quashed because

the assistant's commission under section 310 did not specifically name

the district in which the grand jury returned the indictment and the

assistant had not, tlierefore, taken "an oath sj^ecially and particularly

applicable" to that district. United States v. Huston , 28 F. 2d 451,

455 (N. D. Ohio, 1928). Tlie court did not consider it sufficient that

the assistant did have specific commissions to conduct grand jury

proceedings in neighboring districts for matters related to the indictment

which was quashed. 28 F. 2d at 456. In another case a court held that

an attorney properly commissioned under section 310 could not serve as

a reporter or stenographer in a grand jury proceeding but must, in fact,

act as an attorney. United States v. Goldman , 28 F. 2d 424 (D. Conn. 1928),

On this ground another indictment was quashed. The Goldman ruling

was not, however, followed in Wilkes v. U.S ., 291 F. 988, cert. den. 263

U.S. 719 ( 1924 ) or in United States v. Amazon Industrial Chemical

^°^P-. 55 F. 2d 254 (1931) where special assistants served as stenographers.
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In 1930, section 315 was amended so that the Attorney General could

appoint a "special attorney" as well as a "special assistant to the Attorney

General or to someone of the district attorneys..." 46 Stat. 170 (April 17, 1930).

The only purpose of the amendment was to clear up sane confusion which had

apparently been created by the use of two different titles for persons auth-

orized to be appointed under section 315. See 72 Cong. Rec. 2167-68 (Jan. 22,1930)

In subsequent years courts regularly denied claims for attorneys fees when

tlie express provisions, of sections 310,312.314. and 315 were not followed.

In Andrew J. Vlachos v. United States , 90 Ct. Cl. 165 (1940) a claim

for extra fees was denied to an attorney, who had been properly commissioned

under section 310, because the financial terms of the commission did not

provide for such fees. In another case, a court held that it had no

jurisdiction to consider a condemnation proceeding because the attorney,

appointed under section 310 by the Attorney General, was not specially

.'ip{X)inted or directed to conduct tlic case Ixiforc him. United States v.

1960 Acre of Land in Riverside County, 54 F. Supp. 867, 882 (S. D. Cal, 1944).

In this last case, the court held tliat "sections 315 and 310 prescribe the

manner by whicli any person otlier than the Attorney General, Solicitor General,

Assistant Attorney General, District Attorney or Assistant District

Attorneys may be 'specially authorized by law' to represent the United

States in any 'case.'" 54 F. Supp. at 873 (enphasis supplied). The court

readied this conclusion after a detailed review of the history of these

provisions. This review led the court to determine that the blanket

authorization for the special attorney in the case at bar to take charge

of "all matters arising out of tlic Trial Section of the Lands Division..."

was inadequate to comply witli tlic requirements of section 310. 54 F. vSupp. at 869.
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To further confuse the legislative history of sections 310, 312,

314, and 315 of title 5, during the codification of title 28 in 1948

section 312- -authorizing the appointment of assistants to U.S. Attorneys-

-

was transferred to title 28. It became section 503 and simply provided

that the "Attorney General may appoint attorneys to assist United States

attorneys when the public interest so requires." 62 Stat. 909. To

reiterate, section 312 had its origin in the 1861 statute. Section 310

(the 1906 Statute), Section 314 (the old section 365 of the Revised

Statutes) , and section 315 (the old section 366 of the Revised Statutes)

remained in title 5 until 1966.

In 1966, however, sections 310, 314, and 315 were affected by the

recodification of title 5. See 111 Cong. Rec. 22954 (September 7, 1965);

112 Cong. Rec. 17006 17011 (July 25, 1966); 112 Cong. Rec. 19074 112 19077

(August 11, 1966); S. Rept. 89-1380; H. Rept. 89-901; and Public Uw 89-554

(1966)

.

The Senate Report stated tliat tlie purpose of the codification of

title 5 was "to restate in comprehensive form, \\dthout substantive change"

the provisions of title 5. S. Rept. 89-1380 at 1 (emphasis supplied).

Tlie report emphasized that "fljike other recent codifications which have

been previously enacted into law and which will eventually result in

tlie enactment of all 50 titles of the United States Code, there are

no substantive changes made by this bill enacting title 5 into law. It

is sometimes feared that mere changes in terminology and style will

result in changes in substance or impair the precedent value of earlier

judicial decisions and other interpretations. This fear might have

some weight if this were the usual kind of amendatory legislation where

it can be inferred th?it a change of language is intended to change
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substance. In a codification statute, however, the courts uphold the

contrary presumption: the statute is intended to remain substantively

unchanged." S. Rept. 89-1380 at 3-4 (emphasis supplied). The Report

then cited thirteen cases in support of this statement. The House

report contained the same statement and case citations. See H. Rept. 89-901 at 3-4,

As a result of the 1966 codification, sections 310 and 315 became

the present 28 U.S.C. 515. Section 503 of title 28 (the old section 312)

was redesignated as 28 U.S.C. 543.

In the process of codification, the express prohibition against

the hiring of private counsel contained in section 365 of the Revised

Statutes and later in section 314 of title 5 of the 1926 Code were not.

carried forward into title 28. Some confusion is created by the fact

that the Corrmittee report notes on the derivation of the new section 515

make no reference to section 314 of title 5. Reference is made onlv

to sections 310 and 315 of title 5. See S, Rept. 89-1380 at 205 and M. Rept.

89-901 at 186. In the Committee notes on the derivation of the new

section 543 there is also no reference to section 314. .See S. Rept. 89-

1380 at 211 and II. Rept. 89-901 at 192.

The notes to the new section 3106 of title 5, however, da contain

aji explicit cross reference both to section 314 of the old title 5 and

to section 3o5 of the Revised Statutes. The principal derivation of this

new section 3106, however, was section 17 of the Judiciary Act of 1870

which--as stated above- -provided that "it shall not be laivful for the

Secretary of either of the executive Departments to employ attorneys

or counsel at the expense of the United States; but such Departments,

when in need of counsel or advice, shall call upon the Department of

Justice, the officers of which shall attend to the same..." 16 Stat. 164.
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Tliis provision had become section 189 of the Revised Statutes wliich

provided that "/"n/o head of a Department shall employ attorneys or

counsel at the expense of the United States; but when in need of counsel

or advice, shall call upon the Department of Justice, the officers of

which shall attend to the same." In 1926 this provision became section

49 of title 5, United States Code, whidi was identical to section 189

of the Revised Statutes just quoted. As modified in the 1966 codification

of title 5, however, the new section 3106 of title S provided as follows:

Except as otlierwise authorized by law, tlic head of an
Hxecutive department or military department may not employ
an attorney or counsel for the conduct of litigation in vMch
the United States, an agency, or enployec thereof is a
party", or is interested , or for the securing of evidence
tifereoT, but shall refer the matter to the Department o£
Justice, (emphasis supplied).

(Changes in the language of this new section 3106 from that contained in

section 49 of the U.S. Code and section 189 of the Revised Statutes are noted

by the underlining.) The Committee notes point out that the definition of

"hxecutive department" in 5 U.S.C. 101 includes all executive branch

departments--including the Justice Department. See S. Rept. 89-1380 at 55.

For the -first time the new section 3106 provides an exception to its

blanket prohibition: the prohibition applies "/"eyxcept as otherwise

authorized by law..." Because the new section 3106 of title 5 prohibits

hiring of private counsel by the Department, of Justice and because it

permitted the hiring of private counsel only under laws- -such as the new

sections 515 and 543- -the committee found no need to incorporate in

title 5 or title 28 the express language of sections 565 and 314,

which had directly prohibited the Justice Department itself from hiring

private counsel otJier than pursuant to section 363 of the Revised
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Statutes (sections 310, 312, and 515 of the 1926 Code) .

To make the interrelationship between section 3106 and the new

provisions of title 28 clear, sections 3106, 516, 517, 518, and 519

were all drafted to contain parallel language defining the types of suits

in which the Justice Department may be involved. Both sections 3106

and 516 give the Department authority only to became involved in 'litigation

in which tlie United States, an agency, or officer thereof is a party,

or is interested..." The Attorney General's power to superivse litigation

u.ider section 519 extends only to a "litigation to i^ich the United

States, an agency, or officer thereof is a party..." Tlie Attorney

General's power under section 517 to send the "Solicitor General, or

any officer of tlie Department of Justice" extends only to suits involving

"the interests of the United States..." Finally section 518 extends only

to suits "in which the United States in interested..."

This parallel language makes it clear that the prohibitions of

section 3106 regarding the hiring of private counsel apply to all suits

to wliich sections 516, 517, 518, and 519 authorize Justice Department

to become involved. In short, there is no case with respect to wliich

sections 516, 517, 518, and 519 authorize Department involvement to

which the prohibition in section 3106 does not apply. This parallel

language, the reporter's cross reference indicating that section 3106

is derived from sections 365 and 314, and the inclusion of the provision

for exceptions only "as otherwise authorized by law", all make it clear

that no counsel can be appointed or retained- -even by the Department of

Justice- -unless an express exception in law sudi as sections 515 or

543 exists to autliorize such appointment or retainer.

I
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'The absence of any express statutory authority other than sections

515 and 543 for the hiring of private counsel to attend to the "interests'

of the United States --together with tlie blanket prohibition against the

hiring of private counsel in section 3106- -was sufficiently clear to

the Congress so that tliere was no need to say- -as had been expressly

provided by section 314--'7"n_7o compensation shall be allowed to any

person, besides the respective district attorneys and assistant district

attorneys, for services as an attorney or counselor to the United

States, or to any branch or department of the Government thereof..."

Although a rather close reading of the legislative history of the

1966 codification is necessary to determine why it was unnecessary to

carry forward the express prohibitions on the hiring of private counsel

in section 314, it must be emphasized that there was no substantive

change resulting from the codification. Wherever one finds the

prohibitions previously contained in section 314, the provisicis of

section 314 remain in effect to this day and are unaffected by the 1966

codification.

Finally, it has long been recognized as a rule of statutory

construction that when a statute enumerates specific and limited powers,

in this case the power to appoint private counsel, this specificity

implies the exclusion of any other power to do the same thing. See

In re Patriara , 396 F. Supp. 859, 865 n. 11 (n.R.I. 1975) and United

States V. Robinson, 359 F. Supp. 52, 58 (S.D. Fla., 1973).

Despite some ambiguity introduced by the 1966 codification, the

provisions of sections 515 and 543 must, therefore, be read as exceptions-

the only exceptions as it turns out- -to the blanket prohibition against

the hiring of private counsel contained in section 3106.
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A review of cases subsequent to the 1966 codification indicates

that the original intent of sections 515 and 543 has not been lost. In

a flurry of cases beginning with United States v. Williajns , 65 F.R.D. 422

(W.D. Missouri, 1974), defendants indicted by a Department organized

crime strike force have successfully quaslied indictments due to a

failure by the Attorney General to cjomply with the e^qiress terms of

sections 515 and 543. In Williams the defendants moved for a bill of

particulars and for discovery of materials regarding the authorization

of a Department attorney under section 515. In the course of discussing

Hye factors relevant to determining whether an appointment was valid

under section 515, the court reviewed the long legislative and judicial

history of that section. For exan^le, the court noted that the Cros thwaite

case, discussed above is

generally and properly cited to support the proposition

ti.at nhsent a specifi£Jirant_olrn:^r. i"
f^^f ^ °Lm th^

conrcFFSd-Fy-t-nc-Aer^Junc U, L^70
-'^J^^^^^^f .

Jj^
O.partmcnt of Justice, the Attorney (^neral clocs_not have

p.Mvr ;uhI nuthoritv to npivjinf )iis nwi st-t of srx-cinl

AUon.cys to scmvc im varuu.-. j.hli. i.il .liMiicts "T ll.r

United States... 65 I-.R.D. at 440 (emphasis supplicti).

The court also accepted the holding in Virginia -Carolina Chemical Co.

that "no statute other than the Act of June 30, 1906, could authorize

an appearance before a grand jury." 65 P.R.D. at 445. When the Depart-

ment ultijnately refused to provide the bill or materials, the indictment

was quashed.

In another case. United States v. Crispino, 392 F. Supp. 764 fS.D. N.Y.1975 ")

indictments were also quaslied. Quoting as authority the full text of section 365

of the Revised Statutes- -later section 314 of the first United States Code- -the

court interpreted the 1861 and 1870 statutes as "a check on /the Attorney (<?rEral's7



448

power tt) employ special counsel..." 392 F. Supp. 768. Tlie court emphasized that

Congress has placed certain limitations and requirements
on the appointment of special attorneys, and these conditions
have not changed in almost seventy years... Tlie intent of
Congress cannot be changed by tJie unilateral Act of tlie

Attorney General. Tlic importance of requiring a department
to adliere to the letter of the enabling legislation is

basic to the preservation of the balance between tlie branches
of our government. 392 F. Supp. at 781.

Tlie court had no trouble assuming that section 314 still applied with

full force to the Department. The fact tliat Congress liad approved budgets

of the Department which provided funds for the iiiring of attorneys for the

kind of case involved in that case- -strike force attorneys- -was held
''

by the court to be "irrelevant. Congress, of course, presumes that its

authorization has been properly implemented." 392 F. Supp. at 781, n. 41.

Indictments were also quashed in United States v. Dulski , 395 F. Supp.

1259 (F.D. Wis. 1975). Tlie court also held that the Attorney General's

power is "limited by section 515 (a)." 395 F. Supp. at 1262.

In other cases indictments were not dismissed because the procedures

of section 515 had been followed. See United States v. Wrigley , 520

F. 2d 362 (8th Cir. 1975) and In re Grand Jury Subpoena of Alphonse Persico ,

522 F. 2d 41 (2d Cir. 1975). In Wrigley the court emphasized that the

purpose of section 515 was to prevent "duplication of legal effort"

and "the financial abuses previously incurred in the employment of

private attorneys." 520 F. 2d at 369. Similarly in Persico , the court

emphasized that the "primary Congressional concern was that limited

commissions be granted to outside counsel so that their responsibility

to the Attorney General would be clearly evidenced." 522 F. 2d at 58.

Similarly, in United States v. Morrison , 531 F. 2d 1039 (1st Cir. 1976),

a case finding a letter of appointment valid, the court found that the
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"basic purpose" of section 515 was "to regulate the grant of power

and authority by the Justice Department to special attorneys, primarily

private outside counsel..." 531 F. 2d at 1092.

A number of recent cases have enrphasized tlint the authority of

tlie Attorney General to appoint assistants under section 515 is "coexten-

sive with his duties." United States v. Wrigley, 520 F. 2d 362, 368,

n. 14 (8th Cir. 1975). See also United States v. Ifall, 145 F. 2d 781,

784 (9tli Cir. 1944), cert, den., 324 U. S. 871 (1945) and Sutherland v.

International Ins. Co. of New York , 43 F. 2d 969, 970 (2nd Cir.),

cert, den., 282 U.S. 890 (1930). These cases confirm that the Attorney

General cannot appoint assistants to do anything which assistants

appointed under section 515 or 543 cannot also do.

CONCLUSION

The Department has never cited any specific statute by which it

is "otherwise authorized" to appoint or retain private counsel under

the Attorney General's Order 683-77. At the same time, it has specifically

disclaimed the existence of any intent to rely on the authority in

sections 515 or 543 for hiring such counsel. The legislative history and

court precedents interpreting sections 515 and 543 and their predecessors

conclusively demonstrate that there are no statutes other than section 515

and 543'W)uch authorize the hiring of private counsel. The Attorney

General is given no authority ujider sections 517-539 to become involved

in a le^^al proceeding which is not subject to the blanket prohibition

in section 3106 against the hiring of legal counsel. In the absence of any

statutory authority, there is no authority for the Attorney General to

hire private counsel under the Order.
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Exhibit 32 : Abourezk Letter of November 11, 1977

QlCwicb .^ictie& ^enaie
JOSEFM «. BiOEN, jn.. OO- COMMITTEE ON THE JUDICIARY
JOHN C. CULVEH, IOWA
HOWAHO M. MmENBAUM. OHIO WASHINGTON. O.C. 20S10

EDWARD M. KENNEDY. MA««. CHARLES MCC. MATMIAS, JR., I

November 11, 1977

Mr. Gi Ibert Gude
Director, Congressional Research Service
Library of Congress
Washington, D. C. 20540

Dear Mr. Gude:

The Justice Department is now implementing a policy of retaining private
legal counsel to represent federal employees in certain civil suits brought
against them in their individual capacity. This policy is the basis of a

General Accounting Office Report entitled "Lawsuits Against the Government
Relating to a Bi I I to Amend the Privacy Act of 1974", B-130441. In that
report the G.A.O. was not asked to determine whether the Justice Department
has any statutory authority under Attorney General's Order 683-77 (January 19,

1977), 42 Fed. Reg. 5595, to retain private legal counsel who are not under
the supervision of the Attorney General to represent federal employees in such
civil suits. This letter requests that you make this determination. In making
this determination please review in detail and make specific reference to the
legal arguments and precedents presented in the attached legal memorandum on
this subject. 2

I have also enclosed for your consideration a copy of the now operative
revision of Order 683-77 and the Justice Department's responses to questions
I submitted to them regarding the revised Order. It is my understanding
that the revised Order differs substantially from the January 19, 1977,

version of the Order reviewed in the May 6, 1977, GAO Report. Most importantly,
the revised Order and the Department's answers to my questions number 111-113
make clear that private legal counsel retained by the Department pursuant to
the revised Order are not under the supervision of the Attorney General, except
to the limited extent necessary to justify the amount of their claims for fees.

In fact, the Department acknowledges in its answers that such attorneys are

free to make legal arguments which the Justice Department believes are not

in the public interest to make.

The Department makes it clear in its answers to questions 1-10 that it does

not retain private legal counsel pursuant to the provisions of 28 U.S.C.

515 or 28 U.S.C. 543, under which private counsel retained by the Department
would be under the supervision of the Attorney General, Instead, the Depart-

ment relies generally on 28 U.S.C. 516-517, which authorize Department involve-

ment in litigation in which the United States is "interested," However, neither

of these sections contain any authorization for the hiring of private legal

counsel, let alone private counsel who are not under the supervision of the

See exhibits 34, 72-73, and 75-76.
See exhibit 31 at p. 413.
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Mr. Gi Ibert Gude
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Attorney General. Of course, the fact that the Department may have authority
to appear to protect an interest of the United States in a lawsuit is not

dispositive of whether the Department has authority in protecting that
interest to hire private legal counsel who are not under its supervision.

The Senate Judiciary Committee is presently reviewing the Department Order
at the request of the House and Senate Appropriations Committees. See

H; Rept. 95-166 at 27. Both the Judiciary Committee and the Department
are anxious that this review be completed as soon as possible. Tne will-
ingness of the Appropriations Committees to appropriate further money to
pay for private legal counsel depends on prompt completion of this review.
The detailed legal memorandum which accompanies this letter should sub-
stantially reduce the burden on you in responding to this request. In

light of these circumstances, please submit your response to this request
no later than Friday, December 2, 1977. Any extended delay may adversely
affect the interests of the Justice Department and of individuals now being
represented by private counsel retained by the Department. If you have any
questions, please contact me, or have your staff contact Chuck Ludlam of
my staff, at 224-5617.

I very much appreciate your assistance in this matter.

Sincerely,

James Abourezk
Cha i rman

Subcommittee on Administrative
Practice and Procedure

cc: Johnny H. Kill ian

Chief, American Law Division

21-221 O - 78 - 30
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Exhibit 33 : Abourezk Letter of November 11, 1977 ^

QlCnHcb ^ictU» ^enoic
COMMITTEK ON THK JUOHCIAHV

WASMINOTON. O.C. aMM

November 11, 1977

The Honorable Elmer B. Staats
Comptroller General
441 G Street, N. W.

Washington, D. C, 20548

Dear Comptrol ler General

:

In a May 6, 1977, Report to the Subcommittee on Government Infonnatlon and
Individual Rights, you evaluated the Justice Department's policy of retain-
ing private legal counsel to represent federal employees in certain civil
suits brought against them in their individual capacity. That Report was
entitled "Lawsuits Against the Government Relating to a Bill to Amend the
Privacy Act of 1974", B-130441.2 |n it you were not asked to determine
whether the Justice Department has any statutory authority under Attorney
General's Order 683-77 (January 19, 1977) to retain private legal counsel
who are not under the supervision of the Attorney General to represent
federal employees in such civil suits. This letter requests that you make
this determination. In making this determination please review in detail
and make specific reference to the legal arguments and precedents presented
in the attached legal memorandum on this subject. 3

I have also enclosed for your consideration a copy of the now operative
revision of Order 683-77 and the Justice Department's responses to questions
I submitted to them regarding the revised Order. It is my understanding
that the revised Order differs substantially from the January 19, 1977,
version of the Order reviewed in your May 6, 1977, Report. Most importantly,
the revised Order and the Department's answers to my questions number 111-113
make clear that private legal counsel retained by the Department pursuant to
the revised Order are not under the supervision of the Attorney General,
except to the I imited extent necessary to justify the amount of their claims
for fees. In fact, the Department acknowledges in its answers that such

attorneys are free to make legal arguments which the Justice Department
believes are not in the public interest to make.

The Department makes it clear in its answers to questions 1-10 that It

does not retain private legal counsel pursuant to the provisions of

28 U.S.C. 515 or 28 U.S.C. 543, under which private counsel retained by

the Department would be under the supervision of the Attorney General.
Instead, the Department relies generally on 28 U.S.C. 516-517, which
authorize Department involvement in litigation In which the United States

1 See exhibits 37 and 77 to 80.
2 See exhibit 40 at p. 518.
3 See exhibit 31 at p. 413.
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is "interested." However, neither of these sections contain any authorization
for the hiring of private legal counsel, let alone private counsel who are not
under the supervision of the Attorney General. Of course, the fact that the
Department may have authority to appear to protect an interest of the United
States In a lawsuit is not dispositive of whether the Department has authority
in protecting that interest to hire private legal counsel who are not under
its supervision.

If you determine that the Department is without statutory authority to
retain private legal counsel who are not under the supervision of the
Attorney General, would you describe the liability, if any, of the
Department under Its existing contracts with private legal counsel.

I am aware that If you determine that the Department is without statutory
authority, it will be important for you to distinguish between your opinion
in response to this request and your earlier opinions regarding retention
of private attorneys to represent judges and public defenders using funds
appropriated to the Judiciary (53 Comp.Gen. 301, October 31, 1973), payment
of private attorneys fees by agencies other than the Justice Department
(55 Cbmp. (Ben. 408, October 29, 1975), and payment of private attorneys fees
to I.R.S. employees under Section 7423 (2), I .R.C. (1954) (B-137762 and
8-143673, May 16, 1977). Hn none of these three Opinions were you called
upon to address the legal arguments or precedents presented in the attached
legal memo. Furthermore the May 16, 1977, Opin ion^ wh ich does make reference
to Order 683-77, is not based on the revised Order.

The Senate Judiciary Committee Is presently reviewing the Department Order

at the request of the House and Senate Appropriations Committees. See

H. Rept. 95-166 at 27. Both the Judiciary Committee and the Department

are anxious that this review be completed as soon as possible. The will-

ingness of the Appropriations (!)ommittees to appropriate further money to

pay for private legal counsel depends on prompt completion of this review.

The detailed .legal memorandum which accompanies this letter should sub-
stantial ly reduce the burden on you In responding to this request. In

light of these circumstances, please submit your response to this request
no later than Friday, December 2, 1977. Any extended delay may adversely
affect the interests of the Justice Department and of individuals now

being represented by private counsel retained by the Department. If

you have any questions, please contact me, or have your staff contact
Chuck Ludlam of my staff, at 224-5617.

I very much appreciate your assistance in this matter.

Sincerely,

James Abourezk
Cha irman

Subcommittee on Administrative Practice and Procedure

1 See exhibit 38 at p. 494.
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Exhibit 34: American Law Division Memorandum (Statutory

Authority) of December 21, 1977 ^

THE LIBRARY OF CONGRESS

Congressional Research Service

WASHINGTON. 0.C 20540
December 21, 1977

To: Honorable James Abourezk, Chairman,
Subcommittee on Administrtative Practices and
Procedures, Senate Committee on the Judiciary

Attn: Chuck Ludlam

From: American Lav Division

Subject: Authority of the Department of Justice to Retain Private Counsel to
Represent the Interests of the United States

This is in response to your request that we examine the legal propriety

of the current policy of the Department of Justice (DOJ) of retaining private

legal counsel to represent Federal employees in certain civil suits brought

against them in their individual capacities where the attorneys so hired are ef-

fectively free of DOJ supervision or control in their conduct of the litigation.

To aid us in our review you have submitted a copy of a revised ver-

sion of Attorney General's Order No. 683-77, originally issued on January 19,

1977 3 (hereinafter Revised Order), t^ich is now in effect; an undated document

prepared by the Civil Division of the DOJ entitled "Answers to Questions on

Representation of Federal Employees Submitted by the Senate Committee on the

Judiciary," which consists of 169 questions and answers directed to various

aspects of the DOJ policy and Departmental memoranda upon which the original

and Revised Order are based (DOJ Submission);* and an undated, unsigned aeno-

randum entitled "Statutory Authority for Justice Department Hiring of Private

Counsel" (Opposition Kemo) which traces the legislative history of the

1 See second A.L.D. memorandum of May 12, 1978 ^exhibit 76).
2 42 F.R. 5695. The Order proposes to amend 28 C.F.R. 50.15 and 50.16, but apparently

has not been finally issued and published in the Federal Register. It does reflect current
DOJ policy.

3 See exhibit 26 at p. 311.
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statutory provisions involved and treats court cases which have construed them.

i

In addition, we have obtained copies of, and considered, the Report of the

Comptroller General on Lawsuits Against the Government Relating to a Bill to

Amend the Privacy Act of 1974 (B-130441. May 6, 1977), and the Comptroller

General's decision in B-137762 and B-143673 (56 Comp. Gen. 575, Kay 16, 1977).'

We have also independently researched and reviewed the legislative history

of the pertinent statutory authorities and case law precedents. On the basis

of our examination, we submit the following.

Statement of the Issue . The essential question raised is whether

the DOJ has the authority to retain private attorneys to represent Federal

employees in civil suits brought against them in their individual capacities

if the attorneys so hired are not supervised, directed or otherwise controlled

by the Attorney General (except with regard to verification and authentica-

tion of fees) .

rne Statutory Scheme . The ability of the heads of executive and

military departments of the Federal government to hire attorneys to conduct

litigation in which the United States, an agency, or an employee thereof is

a party, or is interested, is carefully circumscribed. Under 5 U.S.C. 3106

(1970) all department heads, includipg the Attorney General, are forbidden

to hire attorneys to conduct such litigation unless such retention is au-

thorized by law, and all matters concerning litigation are to be referred to

the Department of Justice.
J

1 See exhiliit 31 at p. 413.
= See exhibit 3S at p. 494.
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§ 3106. EmpToyment of attorneys; restrictions

Except as otherwise authorized by law, the head of an Executive
department or military department may not employ an attorney or
counsel for the conduct of litigation in which the United States, an
agency, or employee thereof is a party, or is interested, or for the
securing of evidence therefor, but shall refer the matter to the De-
partment of Justice. This section does not apply to the employment
and payment of counsel under section 1037 of title 10.

In turn, the general authority for the conduct of litigation in which the United

States, an agency, or officer thereof is a party, or is interested, is vested

in "officers of the Department of Justice" who are "under the direction of the

Attorney General." Section 316 of title 28 provides in this regard:

§ 516. Conduct of litigation reserved to Department of Jus<

tice

Except as otherwise authorized by law, the conduct of litigation in

which the United States, an agency, or officer thereof is a party, or

is interested, and securing evidence therefor, is reserved to officers

of the Depai-tment of Justice, under the direction of the Attorney

CleneraL

The Attorney General is given authority to send the Solicitor General or any

other "officer" of the Department to any court to represent the interests of

the United States. 5 U.S.C. 517 (1970).

§ 517. Interests of United States in pending suits

The Solicitor General, or any officer of the J^P^'t'^^^^'f̂ "f^*' ,

xnay be sent by the Attorney General to any State ^r district in tte

United SUtes to attend to the interesU of the United States in a smt .

pending in a court of the United States, or in a court of a SUte, or to

attend to any other interest of the United SUtes.

r-
Two provisions of title 28 explicitly empower the Attorney General to retain

"special appointed" counsel. Section 515(b) provides that any attorney spe-

cially retained by DOJ must be commissioned either as a special assistant to

the Attorney General or as a "special attorney," and must take the oath re-

quired by lav. Such attorneys may then, when specifically directed by the
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Attorney General, conduct any kind of legal proceeding which a regular United

States attorney is authorized by law to conduct

§ 515. Authority for legal proceedings; comnusslon, oath,

and salarj' for special attorneys

(a) The Attorney General or any other officer of the Department
of Justice, or any attorney specially appointed by the Attorney Gen-
eral under law, may, when specifically directed by the Attorney
General, conduct any kind of legal proceeding, civil or criminal, in-
cluding grand jury proceedings and proceedings before committing
magistrates, which United Slates attorneys are authorized by law to
conduct, whether or not he is a resident of the district in which the
proceeding is brought.

(b) Each attorney specially retained under authority of the De-
partment of Justice shall be commissioned as special assistant to the
Attorney General or special attomey, and shall take the oath required
by law. Foreign counsel employed in special cases are not required
to take the oath. The Attorney General shall fix the annual salary
of a special assistant or special attorney at not more than $12,000.

nThe second, 5 U.S.C. 543, authorizes the Attorney General to appoint attorneys

to assist United States attorneys. These appointees are subject to removal

by the Attorney General. /

§ 543. Special attorneys

(a) The Attorney General may appoint attorneys to assist United
States attorneys when the public interest so requires.

(b) Each attorney appointed under this section is subject t« rt>

moval by the Attorney GeneraL

I
Finally, 5 U.S.C. 519 nandates Attorney General to "supervise" all litigation

to which the United States, an agency or officer thereof is a party and to

"direct" all United States attorneys, assistant United States attorneys and

special attorneys appointed under 5 U.S.C. 543 in the discharge of their

duti«s.
I

§ 519. Supervbion of liligatioB

Except as otherwise authorized by law, the Attorney General shall

supervise all litigation to which the United States, an agency, or

officer thereof is a party, and shall direct all United States attorneys,

assisUnt United SUtei attorneys, and special attorneys appointed

under section 643 of this title in the discharge of their respecUvs

duties. ... / -
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In addition to these provisions directly related to the retention of counsel

to carry out the litigation functions of the Department, the Attorney General

is vested with all functions of the Department which he may delegate to other

officers, employees or agencies of DOJ. 5 U.S.C. 509, 510.

^ -

§ 509. Functions of the Attorney General

All functions of other officers of the Department of Justice and all

functions of agencies and employees of the Department of Justice are

vested in the Attorney General except the functions

—

(1) vested by subchapter II of chapter 5 of title 5 in hearing

examiners employed by the Department of Justice;

''•'

(2) of the Federal Prison Industries, Inc.;

(3) of the Board of Directors and officers of the Federal

Prison Industries, Inc.; and

(4) of the Board of Parole.

§ 510. Delegation of authority

The Attorney General may from time to time make such provisions

as he considers appropriate authorizing the performance by any

other officer, employee, or agency of the Department of Justice of

any function of the Attorney General.

The Factual Context and DOJ's Arguments in Support of Its Private

Attorney Retention Policy . It has been the consistent practice of the DOJ

to represent Federal employees sued for conduct performed in the lawful exer-

cise of their duties. This practice has both an equitable and practical

basis. "First, since the conduct at issue was performed in connection with

federal employment, it may be important from a governmental standpoint to

establish its legality. Secondly, requiring the individually sued defendant

to personally assume the usually substantial burden of financing the defense

of apparently lawful conduct undertaken in good faith would have a serious

and detrimental effect upon the current morale of federal employees and

upon the vigor with %diich they pursue their assignments in the future."

(DOJ Submission, Q & A 5)
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In the past there was rarely, if ever, a need for DOJ attorneys

representing individuals in damage actions to involve themselves to any great

extent in the facts of a particular case. This was so because the defense

of absolute immunity, see Barr v. Mateo . 360 U.S. 564 (1959), based upon a

showing that the defendant official had acted within the scope of his

official duties, could be asserted without such involvement. However, the

defense of absolute immunity, which had offered a general insulation to govern-

ment personnel from individual adverse monetary judgments, has been recently

judicially eroded. See, e.g., Economou v. U.S. Dept. of Agriculture . 535 F. 2d

688 (2d Cir. 1976), cert, granted 429 U.S. 1089 (1977). As a result, DOJ

attorneys have been required to involve themselves more deeply with the

of
factual aspects/such cases, some of which may involve allegations of crimi-

nal conduct. A consequence has been that DOJ attorneys have taken on a

representational role more like that traditionally played by private counsel

in that it is the interests of the individually sued government employee

that have become paramount. This development, in turn, has been seen by

the Department as having the potential of raising a serious conflict with the

broader mandates of DOJ in the areas of law enforcement, criminal prosecution,

and the general vindication of government lawmaking, its implementation, and

application.

The potential of conflict of Interest has been most evident in

the Watergate-related disclosures of apparent misconduct of government of-

ficials which has inspired a large number of multi-defendant pergonal damage

actions against current and former Federal employees. Many of the defen-

dants have requested Departmental representation in both their individual

and official capacities. Adequate DOJ representation has been seen impeded

by three recurrent situations: (1) where there arise material conflicts
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or inconsistencies in the recollections of pertinent facts among individually

sued defendants; (2) where allegations of conduct on the part of individual

defendants are also the subject of pending Federal criminal investigations

being undertaken by the Civil Rights or Criminal Divisions; and (3) where

the adequate defense of the employee requires the making of an argument which

conflicts with a governmental position. DOJ sees inherent in each of these

situations a conflict between the representational needs of the defendant and

the primary allegiance owed by the DOJ attorney to the United States and the

Attorney General. This disqualification would apply to special attorneys
. to

appointed pursuant/S U.S.C. 515 and 543 as well as regular DOJ attorneys

since those sections contemplate the appointments of those who take the stand-*

ard oath of office of all Department attorneys and thus also owe their pri-

mary allegiance to the United States and the Attorney General. (See DOJ

Submissions, Q & A 6).

To resolve this problem so as to continue to meet its assumed re-

presentation obligation, DOJ has adopted a policy of retaining private coun-

sel for defendants in the situations noted above. That policy is officially

reflected in Attorney General's Order 683-77, as revised, which will amend

28 C.F.R. 50.15 and 50.16. The original order was issued on January 19, 1977.

Under the currently established policy, the Department will provide private

counsel to present or former government employees who are being sued for acts

alleged to have been performed within the scope of their employment when (1)

the Department, while attempting to make the initial determination whether

the actions complained of were within the employees* scope of employment, finds
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that considerations of professional ethics prohibit direct review of the facts

by attorneys of the litigating division (e.g., because of the possible existence

of inter-defendant conflicts) (50.15(a)(2)); (2) the employee is the target

of a Federal criminal investigation concerning the act or acts for which he

seeks representation but no decision to seek an indictment or issue an infor-

mation has been made (50.15(a)(6)); (3) a conflict exists between the legal or

factual positions of various employees in the same case which makes it inap-

propriate for a single attorney to represent them all (50.15(a)( 9)); or (4)

adequate representation of the employee requires the making of an argument

which conflicts with a governmental position. (50 . 15(a)( 10))

.

Once private counsel is retained DOJ does not monitor his activi-

ties except with regard to legal bills submitted for payment. (DOJ Sub-

mission, Q & A 101, 110). Private counsel is free to make arguments which

conflict with a government position or oppose a position maintained by the

United States and are advised in their letter of retention that their "re-

sponsibility is... solely to [their] client." (DOJ Submission, Q & A 117,

118; Tab C). The Department will cancel the retention agreement if it (1)

decides to seek an indictment of or issue an information against the em-

ployee on a Federal criminal charge relating to the act or acts concerning

which representation was undertaken; (2) determines that the employee's ac-

^tions do not reasonably appear to have been performed within the scope of

his employment; C3) resolves the conflict which led to hiring private coun-

sel; or (4) for any reason with the concurrence of the employee. (50.16Cb) (2)).

DOJ also reserves the right to Intervene or appear as amicus curiae on behalf

of the United States to assure adequate consideration of issues of governmental

concern. (50.16(c)).



462

CRS-9

I ThThe Department concedes that it does not rely on sections 515 or

543 of title 28 as the source of its authority for its policy of retaining

private attorneys under the circumstances and conditions under consideration.

(DOJ Submission, Q & A 5,6). Rather it relies on its moral obligation to

defend employees acting within the scope of their employment; the statutory

direction that DOJ, under the direction of the Attorney General, conduct liti-

gation "in which the United States... is interested," 5 U.S.C. 516; and the

statutory authorization of the Attorney General to send officers of the Depart-

ment to attend to the interests of the United States in pending lawsuits "or

to attend to any other interest of the United States," 5 U.S.C. 517. It also

appears to rely on a Comptroller General decision issued on May 16, 1977,

56 Comp. Gen. 575, discussed below. (DOJ Submission, Q & A 5, 6; Tab A, Re-

port dated March 21, 1977, pp. 2-4, 5 n.) y

The Opposing View . Opponents of the DOJ policy take the position

that sections 515 and 543 provide the exclusive authority for DOJ's reten-

tion of private counsel, a view which is claimed to be supported by the legis-

lative history and court precedents interpreting those sections and which

thus negates any argument that any of the general statutes relied upon by

2/

DOJ gives it inherent or implied power to appoint or retain private legal

counsel in a manner not provided for by the express terms of sections 515

and 543. In brief summary, that legislative and litigation history is said

to show a consistent design on the part of Congress and the courts aimed

2/ The Opposing Memo incorrectly states that DOJ relies on sections517-519.
" As indicated above, the Department's submission cites as its statutory

source of authority sections 516 and 517. However, the discrepancy in

no way affects the conclusion reached by the Opposing Memo.
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at concentrating control of the conduct of government litigation in the hands

of the Attorney General. That design resulted from a previous history of frag-

mentation of litigation authority among the various cabinet departments prior

to 1870 and the practice of hiring private attorneys to conduct the govern-

ments litigation without supervision, both of which proved totally unsatisfac-

tory practices. The statutory provisions which embodied the rejection of

those discredited practices have survived to present times virtually intact

and reflect the currency of those policies. /

Analysis of the Opposing Views and Conclusions . The DOJ policy con-

cededly permits virtually total freedom to the retained private attorney to

represent his government employee client; there is no supervision, direction,

or control by the Attorney General or other DOJ officials over his conduct of

the litigation. This was, of course, its intended purpose. But in accomplish-

ing this purpose, the policy appears to be at the very least facially contra-

dictory to the statutory scheme governing the conduct of government litigation.

As indicated previously, the governing statute in the area is 5 D.S.C.

3106 which generally prohibits the employment of attorneys to conduct govern-

aent litigation by any executive or military department "[e]xcept as otherwise

authorired by law." Such authorization is found at 28 U.S.C. 516 which gives

"officers" of DOJ, subject to "the direction of the Attorney General," general

responsibility for all government litigation in which the United States is in-

terested unless otherwise authorized by law. Other sections of title 28 fill

out the details as to how the authority to conduct litigation is to be imple-

neated and by whoa. The Solicitor General or "any officer" of the Department
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may be sent by the Attorney General to attend to the Interests of the United

States pending In courts. Section 517. Suits and appeals In the Supreme Court

and Court of Claims are to be conducted and argued by the Attorney General and

Solicitor General unless the Attorney General directs otherwise; and the At-

torney General may argue any case he wishes or may direct "any officer" of the

Department to do so. Section 518. The Attorney General Is directed to "super-

vise all litigation" of the government and to "direct" all U.S. attorneys,, as-

sistant U.S. attorneys and special attorneys appointed under section 5A3. Sec-

tion 519. The Attorney General may appoint special attorneys to assist United

States attorneys. These special attorneys are removable at the discretion of

the Attorney General. Section 543. Special attorneys must take an oath of of-

fice. Section 544. Finally, section 515(b) provides that any attorney special-

ly retained by DOJ must be commissioned either as a special assistant to the

Attorney General or as a special attorney, and In either case must take the

oath of office required by law.

The dominant theme that plainly runs through these provisions is that

the Attorney General is to have and maintain ultimate control and supervision over

how litigation involving the United States and its interests shall be conducted

and those who conduct it. Thus a plausible, if not persuasive, reading of the rele-

vant statutory provisions themselves, without recourse to other indicia of meaning,

is as follows. First, section 516 does no more than give the Department the

necessary exception required by 5 U.S.C. 3106 and provides simply that if any

litigation is to be conducted in the government's behalf and interest it shall

be done by DOJ unless some other law authorizes otherwise. Moreover, the

words of the provision limit the conduct of litigation to "officers of the
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Department of Justice," which would seem to exclude private attorneys under

the Revised Order who are neither commissioned nor taken the oath of office.

Further, those officers must be "under the direction of the Attorney General,"

which DOJ's retention policy eschews. Second, all the other relevant statutory

provisions provide in detail for the appointment of all manner of special as-

sistants and special attorneys and to whom they will be immediately subject.

Ultimately all are subject to the authority of the Attorney General. View-

ing the statutory scheme in this light, it is difficult to perceive an in-

herent or implied power in either section 516 or 517 to support the policy

established by Attorney General's Order No. 683-77.

It also may be noted that the Comptroller General decision cited

as supportive of the DOJ policy in Q & A 5 of the DOJ Submission (56 Comp.

Gen. 575 (1977)) does not fully address the instant problem. In that deci-

eion the Comptroller was asked if the legal expenses Incurred by Internal

Revenue Service officers and employees as a result of being sued under

section 7217 of the Internal Revenue Code could be recovered under any

appropriation if the Justice Department declined to defend. The Comptroller

reviewed the then new DOJ policy and concluded that DOJ appropriations are

available to pay legal expenses, including private attorneys fees, when DOJ

determined that the officer or employee was acting %d.thlii the scope of his

employment; that the United States has an interest in defending the officer

or employee; and that representation by the Department Is unavailable for some

valid reason.

But, the authority cited in support of the Attorney General's

Order appears totally inapposite. The decision quotes from 46 Comp.

Gen. 98 (1966) which In turn cites 44 Comp. Gen. 463 (1965). The quote states
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the general rule that where an agency does not have authority to litigate*

the Department of Justice shall do it for them and defray the necessary ex-

penses incident thereto from DOJ appropriations. However, the cited 1966

decision did not deal with DOJ expenditures for private attorneys but rather

found that the agency involved, the Small Business Association, had statu-

tory authority to conduct its own litigation under the circumstances sub-

mitted and could use its own appropriations to pay for it. The 1965 ruling

involved the question whether funds necessary to post a bond preliminary to

instituting a suit in a Korean court could be obtained from the agencies

on whose behalf DOJ was suing or whether it had to come out of DOJ appropria-

tions. The Comptroller General ruled that DOJ could use its own appropria-

tions designated "for legal activities not otherwise provided for." Thus

both decisions have little or no relevance to the problem under consideration.

The Comptroller General's decision also flatly states the follow-

ing:

Moreover, we~-~j
have held in past decisions that so long as the Government '

has an interest in the suit, if representation by the Justice
Department is sought but is unavailable, appropriated funds
may be used to pay the legal expenses, including private
attorney fees, incurred by a Government bfficer or employee j

in defending a suit arising out of actions taken in the scope
of his employment. 55 Comp. Gen. 408 (1975); 53 Comp. Gen.
301 (1973).

The first cited decision involved a somewhat comedic situation

in which a U.S. Attorney undertook the defense of an SBA official who

had acted within the scope of his employment in a state court. After the

U.S. Attorney had made two precedural errors which resulted in the attachment
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of the employees' property, the employee in apparent desperation retained

a private attorney and the U.S. Attorney withdrew. SBA inquired whether

it could reimburse the employee from SBA funds. The Comptroller General

ruled that it could since the withdrawal of the U.S. Attorney did not mean

that the "United States was no longer officially interested in the defense

of" the employee and therefore "the services of private counsel was still

an obligation of the United States."

The second cited ruling is similar in that it involved the ap-

proval of the payment of litigation expenses out of the appropriation of

an agency other than the Justice Department where the latter has refused

to represent a government officer, in this instance a judicial officer. Thus

neither cited decision involved the specific question of DOJ's authority un-

der its own statutes. Both concerned ad hoc situations and did not Involve

the effectuation of a policy which may eventuate in the expenditure of mil-

3/

lions of dollars in public monies.

Finally, it may be noted that the May 16, 1977 decision cites

as additional authority "28 U.S.C. 515-519," a further indication that the

y
nature of the problem before it was not fully realized.

3/ In February 1977 DOJ submitted a request for a supplemental appropria-
tion in the amount of $4,878,000 to provide legal representation in mat-
ters requiring private counsel.

A^/ Ten days prior to this ruling the Comptroller General issued a report
on "Law Suits Against the Government" (B-130A41, May 6, 1977) in which
he discussed DOJ's authority to hire private attorneys. The report noted
that DOJ concedes it has no express authority to contract with private
attorneys, pp. 6, 8. But other than mentioning 28 U.S.C. 516 and 517,

the report does not attempt to deal with the question of the source of

DOJ's authority to do such contracting.
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/
' CoContrary to the foregoing "literal reading" analysis, it may be

argued that differences in language between the critical sections under dis-;.:

cussion may show an intent to give the Attorney General certain inherent

authority with regard to attorney retention. This could be based on the

following line of reasoning. The prohibitory language of 5 U.S.C. 3106

extends to litigation "in which the United States... is interested." The

"is interested" language appears in section 516 and 518 and is effectively

a part of section 517 (the Attorney General may send DOJ officers to any

court "to ,attend to any other interest of the United States.") That language

does not appear in sections 515, 519 or 543, which are considerably more specific

in content. From this it may be contended that the Attorney General was meant

to have a certain leeway to fully cariry out his mandate to take care of the

litigation Interests of the United States.

This reasoning, while tenable, does not appear to completely over-

come either the weight of the statutory scheme viewed as an entirety or the

fact that the term "officers" in section 516 and "any officer" in sections 517

and 518 appear to limit the scope of those sections to encompass only tradi-

tional officers of the United States and thereby exclude private attorneys

5/
hired on a contract basis. In any event i the legislative and litigation

history of these sections appears to add further credence to the initial

"literal reading" analysis. /

5/ The term "any officer" as used In section 518 has been judicially con-

strued to mean any regular officer of DOJ and not a "special assistant."

U.S . V. 1,960 Acres of Land , 54 F.Supp. 867, 876 (S.D. Calif. 1944).

There appears no reason the similar terminology in section 516 and 517

should not be similarly construed. A fortiori ; a private attorney would

be excluded under this language.
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Under the Judiciary Act of 1789, 1 Stat. 73, the Congress created

the office of Attorney General and provided for the appointment of "a meet

person, learned in the law, to act as Attorney General for the United States."

It assigned to the Attorney General the responsibility to "prosecute and

conduct all suits in the Supreme Court in which the United States shall be

concerned" and to give opinions on questions of law, when requested, to the

President and heads of departments. The statute also created the position

of United States Attorney which was not placed under the supervision of the

Attorney General.

From 1789 to 1830 the Attorney General controlled the legal af-

fairs of the Government. In that year, however, the office of the Solicitor

of the Treasury was created and subsequently several other similar posts

in other departments. As a consequence of this development the number of

conflicting legal opinions among governmental departments proliferated.

: In 1861 Congress authorized the employment of outside counsel

to assist United States Attorneys in trying special cases. 12 Stat. 285.

As a result, the number of outside counsel thereafter appointed became greater

than all the commissioned law officers in the entire country. The same

statute for the first time gave the Attorney General the authority to super-

vise United States Attorneys.

Congress initially reacted to the proliferating costs of hiring

private attorneys in 1869 by repealing the Attorney General's authority to

hire. 15 Stat. 294. It was soon realized that the burgeoning demands of

government for legal representation required additional manpower and that a

repealer was not an adequate solution. The authority to hire was soon re-

stored. 16 Stat. 46.
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These developments caused the initiation of investigations by

the Joint Conunittee on Retrenchment during the 39th Congress and resulted

in the reporting of H.R. 1328 during the 40th Congress, which was enacted

on June 22, 1870. The law, which established the Justice Department and

consolidated all federal law enforcement functions under it, created only

one new position in the department, that of Solicitor General, who was

made subject to Senate confirmation. It also provided for two Assistant

Attorneys General, gave the Attorney General complete direction and control

of United States attorneys and all other counsel employed on behalf of the

United States, and vested in him supervisory powers over the accounts of

district attorneys, marshals, clerks, and other offices of the federal courts.

It also greatly expanded the administrative duties of the office, and affirmed

the duties of the Attorney General with respect to giving advice and opinions

to the President and other officials of the government.

The floor debates on the bill reveal that its primary objectives

were, first, "to prohibit the employment of [outside] counsel unless speci-

fically authorized by law in terms, and not by vague generalities," and,

second, "to provide a law officer whose opinion shall be asked upon all ques-

tions admitting of doubt, and whose opinions shall become the rule of action

for the Departments and for the several heads of bureaus." 42 Congressional

Globe pp. 3035, 3036, 3038-3039, 3065-3066. 4490 (April 27. 28, June 16.

1870). Because of the obvious relevance of these objectives, and the clear

and forceful manner they were presented during the debates, this legislative

history will be set forth in greater 'detail than would ordinarily be neces-

sary.

/
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Representative Jenckes, a principal sponsor of the bill, dis-

cussing the background of the bill, explained that

/after enactment of the" 1861 statute/ the law business
of the Governinent greatly outgrew t"Hc capacity of the
persons authorized to transact it,, and the number of
outside counsel, if I may use tlie phrase, appointed
subsequent to 1861 was greater than all the commissioned
law officers of the GoveraTient in every part of the country.
Tlie attention of the Committee on Retrcnchj.icnt, soon after
its organization in the Tliirty-Ninth Congress, was called
to the great expense the Government was put to by the
employment of these extra counsel. They required reports
from the different Departments by order of the House, and

,

^ they obtained some knowledge of the extent to which this
^'^ power was used, if not in some cases abused. Cong. Globe

3035 (April 27, 1870)

Mr. Jenckes then focused on his concern over the hiring of private counsel.

This was a principal reason for the creation of a Department of Justice be-

cause of

the great expense the Government have been put to
in the conduct of tlie numerous litigations involving
titles to property worth millions of dollars, rights
to personal liberty, and all the numerous litigations
which can arise under the law of war. It has been
impossible, with the force created by law, to attend
to these matters properly in the various courts of
the United States.
To give the House sane idea of the magnitude of this

business I will state the results obtained from the
reports communicated to the House and to the ccmittee
by the officers of the Treasury. TJiese have been
presented at two different times, one terminating at
tJie close of the year 1867, and the otlier embracing
the years 1868 and 1869. From a report made to the
House by the Secretary of the Treasury, in answer to
a resolution passed February 11, 1868, it appears that
there had been allowed or paid for extra legal services,

t

through the First Comptroller's Office, from January
2, 1864, to February 19, 1868, the sun of $64,986.86;
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tijat there was paid through the Cbirmissioner of Customs,
between May 4, 1860, and January 16, 1867, the sum of
$55,400.26; that there was paid through the same channel
for captured and abandoned property, from September 4,
1865, to December 28, 1867, the sum of $112,841.15.
There were paid under the authority of the Attorney
General the following sums: for assistance to tlic

Attorney General in 1866-67, $14,645; for special
counsel to assist the district attorneys between the

years 1861 and 1867, $57,739.50; for assistant district

attorneys between the years 1861 and 1867, $91,928.99;
for special counsel, $0,500. There was paid throu^'h the
State Department, between the years 1861 and 1867,
$71,148.66. These various sums make a total of extra
law exi")enses, principally for three or four years, of
$475,190.42. In the years 1868 and 1869 these sums
were proportionally increased instead of being diminished.

.

In 1868-69 there were paid through the office of the
.^Commissioner of Customs, out of the appropriation for
the collection of the revenue, $43,290; for services
in 1808 in the cases relating to captured and abandoned •

property, $19,462, and in tlie cases relating to the .

cotton laws, $11,868.28; in 1869 for captured and
abandoned property, $39,447.56; from April 10, 1868,
to February S, 1869, recovery of confederate property in
foreign countries, $21,913.01 There were expended
during 1868-69 by the War Department, for the services
of counsel, the sum of $21,409.37; by the internal
revenue department, $58,197.24; for miscellaneous
services, Treasury Department, $13,168.65; for tlic United
States district attorneys employed by the Treasury in .

1863-69,' $22,709.50; for additional counsel in 1868,

$2,550. In connection with the Post Office Department ••

there were expended $5,002.83.
In these two years, the sum expended for this

extra counsel was $258,018.44, ecjual to the sum of
$129,000 per annum, in addition to the salaries of the
regular law officers of the Government. Tlie whole
amoujit thus expended from 1864 to 1869, principally in
that period, although some small sums were expended
previously, was $733,208.86. This is the amount, so

far as we have been able to obtain it from the Treasury
Department. Tliere were a large number of outstanding
contracts with counsel for fees at the time of making
these reports, large amounts for fees in what are
called the sugar cases in Louisiana and the champagne
and sherry cases in New Tork, and other revenue cases
of the same character. The .officers of the Treasury
informed the committee that it would be ijnpossible

to state the amount of their actual liabilities at
the present time; but judging from tlic returns which
we have, we estimate that these additional aitstanding
claims are at least $100,000, and perhaps nearer $200,000. Cong.

Globe 3035 (April 27, 1870)
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In response to this explanation of the need for the bill Repre-

sentative VanWych asked, "Is there any provision in this bill to prevent

the recurrence of charges of the same nature?" Mr. Jenckes replied, "This

bill is shaped for that purpose, to cut off all this outside work." Cong .

Globe 3035 (April 27, 1870) (emphasis supplied). He went on to stress that

One of the objects of this bill is to establish a staff
of law officers sufficiently numerous and of sufficient
ability to transact this law business of the Government
iij all parts of the United States. We have now in the
Attorney General's department the Attorney General liimself
and two assistants. We prop6se to create in that department
a new officer, to be called the solicitor general of the
United States, part of whose duty it shall be to try these
cases in wliatever courts tliey may arise. We propose to liave

a man of sufficient learning ability and experience that
he can be sent to New Orleans or to New York, or into any
court wl^crcever the Government has any interest in litigation,
and there present the case of the United States as it should
be presented. We do not complain that the officers of the
Government have heretofore employed these leading counsel,
nor of the amount of fees paid to them in some cases.
It seemed impossible to transact the business of the Govern-
ment properly witliout leaving their assistance; and if they
employed eminent counsel, taking them out of their regular
business, for the Government service, it was only reasonable
to pay tliem wliat seem at firstsight to liave been large fees.

But the evil was in tJie fact that the necessity existed
for going outside of the proper law force of the (k)vemment,
that tlie Government could not always command the services
of inen of sufficient ability and learning to transact its
law business. We believe that the addition of this officer
would be sufficient to keep well in hand the business of
,the United States in its own courts. Of course he cannot
perform all the duties himself. In some cases extra counsel
may be required, but the district attorneys with his assis-
tance can generally perform these duties; and we provide that
if the Attorney C^neral, under the authority given him
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by existing law, shall employ assistant counsel in any
district he shall designate those counsel as assistant
district aTtomcys or assistants to the Attorney benerai

,

and give them cofnmissions as such in the speclM' business
with wjuch they are charged, in order that they may be
responsible to him and to the Government for the performance
of their duties. The committee }iave been convinced most
thoroughly by our investigations that no person should
be cluirged with the conduct of litigation in behalf of
the United States and is responisble to the law and the
proper authorities. By this scheme we hope to have a law
department equal to the present emergencies of the law
business of the country. Cong. Globe 303S (April 27, 1870)
(emphasis supplied).

In response to a question of Representative Ward about whether

the bill would "do away with any existing offices," Representative Jenckes

answered, "No, sir; but it does away with the employment of outside counsel .'

Cong. Globe 3036 (April 27, 1870) (emphasis supplied). Answering further.

Representative Jenckes stated that the bill

avoids the_exi)ensc of employing outside counsel.

ivnicirexpense has ajnoujitcd in some instances to $100,000

a year. The only additional expense involved by this

bill is about thirteen thousand dollars per annum.

The annual expenditure now is $130,000, so that the

increase is about one tenth of what is sought to be

saved. There will of course have to be employed some

special assistants for the district attorneys; but,

as I have said, they will be appointed by special

commissions receiving a 'fee to be "agreed upon or

'ditefJTunedljy'tfiel^ftorney Ueneral , and bylTtlirglone,

aiKTwIucH" m no case win exceea~the~(:gnTpensalioii

prdp"e"rTy"anowabic for tlie sgrvice rcndurcd. con^, uiphe

•iuib C/i)ril 27, 1870J (einpliasis supplied).
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Representative Maynard then asked, "Does the Gentleman think it

practicable for us to organize by this bill a force adequate to all the

emergencies and exigencies of the Government?" Mr. Jenckes responded:

We cannot, of course, foretell with precise certainty
how tlie system will operate; but we anticipate that
the force organized by this bill will be able to
transact the present law business of the Government.
Cases in which the Government is concerned are constantly
arising in different courts in various parts of the
country. If a sugar case is to be tried today, the
Attorney General can send liis solicitor to attend to
the trial, Tl^e champagne cases and the whisky cases
and other revenue in New York could be postponed

•v '. uJitil the solicitor general can go tliere and try tliem.

In the course of a year one competent lawyer could try
all these numerous counsel. In order to show how much
this expense has been, I will refer, without intending
to be invidious to anybody, to the cotton cases in New
Orleans. A retainer of $10,000 was sent to an eminent
lawyer there, but we cannot find that he ever did
anything. In the sugar cases a retainer of $10,000
was sent to another distinguished lawyer. He Jias tried
them and succeeded, and lias received additional fees.
RcLnincrs of $3,000 and $7,500 liave been sent to counsel

in other parts of the United States. Some have rendered
service, and some we cannot find rendered any at all.

Nevertheless tlie money has been paid.

But, sir, this money has not been paid under any
authority of law, but out of the gross sum appropriated
for tlie collection of the revenue, v^ich as gentlemen
know, is contained in the general appropriation bill,
to tlie amount of eight or ten million dollars. Into
that fund tliey put tlieir hands to pay these extra
expenses. If these extra services are needed I vdsh
to have officers to attend to them. Cong. Globe 3036-3037
(April 27. 1870}. ..-^

Representative Maynard then asked "Can the law prevent It if these

officers of the Government take the responsibility?" To this Representative

Jenckes replied:
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iv'e propose to make it illegal for the Secretary
of the Treasury to do so. If he wishes to engage
counsel in any case lie must send to the Attorney General.
If the Attorney General cannot try the case and the
emergency requires assistant counsel, he can employ
them. It is then done by the head of the law department,
and not by the head of the Interior Department or the
head of the Treasury Department. He is responsible
as tlie chief law officer of the Government. If any
error is committed we shall know who is chargeable
with it. We have then the assurance, if he be the
proper person, that the office will be administered
economically. These are the principal provisions of
the bill. They may not provide a perfect system,
but they are certainly adequate to the present law
business of the country. Cong. Globe 3037 (April 27, 1870)

Representative Lawrence, the Chairman of the Judiciary Committee

from which the bill had also been reported, explained at length that:

Tliis bill is also a measure of economy. It will

reduce expenditures for legal services to the Government

and put an end to a system which migl^t be perverted

tojujrjQoscs of "favorrtj-sm.

'Under "various laws, and sometimes, perhaps,

without any very definite law, a practice has grown

up largely since 1860 of giving employment to counsel

for the Government in almost every conceivable capacity

and under a great variety of circumstances --to counsel

wIjo are not officers of the GovcmmenL, nor amenable

as such. Under appropriations for collecting the
revenues, and other general purj^oses, vefy large fees
have been paid for services wluch could have been
performed by proper law officers at much less expense,
As an example I may say, that in one year- 1867- over
one hundred thousand dollars were paid for fees and
expenses for counsel enployed by Departments and officers
of Government, in addition to salaries paid district
attorneys and other regular law officers of the
Government. . ^
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I submit a statement, as follows:

Statement of allowances for legal services during the
year 1867 .

~"

By the Treasury Department $67,311.16
By the Attorney General's department

in Supreme Court of the United States 6,050.00
By the special counsel to assist district
attorneys 7,950.00

By the assistant district attorneys 6,092.96
Special counsel em^Dloyed 6,500.00
By the State Department (about) 5,500.00

Total for one year $99,404.12

V
Besides this, the fees in the Surratt case were

paid. (See House Executive Documents, Fortieth Congress,
second session, Nos.198, 221,289, (298) 338; also
Senate Executive Document, second session Forty-First
Congress, No. 4)

I have not deemed it necessary to compile the ex-
penditures for other years, but they are such as to
demonstrate the necessity for speedy retrenchment
and reform.

In some instances the amount paid one single attorney
for a series of years has largely exceeded the whole
salary of the Attorney General. As an example of this
I submit the following statement of fees and expenses
paid:

year To Whom Employed by-- Amount
1861...W.M.Evarts...Attorney General... $ 1,250.00
1863...W.M.Evarts...Attorney General... 2,500.00
1864...W.M.Evarts... State Department... 11,845.86
1864...W.M.Evarts...Treasury Department, 7,500.00
1865...W.M.Evarts...Treasury Departinent, 8,500.00
1867...W.M.Evarts...Treasury Department, 10,500.00
1867...W.M.Evarts.. JVttomey General,,

Total

.. S. 450. 00

$47,545.86

i_.. - --
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Of tliis sum for the years 1864, 1865, 1867, the
amount paid was $43,795.86, or an average of $14,598.62
each year; and this does not include fees paid by
the State Department in the case of the United States
vs. Jolin H. Surratt, tried in Washington in 1867
for the assassination of the President.
The contingent funds of the Departments are now sometimes

used to employ counsel. And in all the forms and under
wliatever autliority counsel are employed there is now
no limit on the fees that may be paid, and none of
the sanctions of offical authority.

For some time there has been in the Treasury Depart-
ment a most excellent lawyer in charge of what are
called the "cotton-claims" cases, and cases relating to

' captured and abandoned property in the rebel States

.

He is not an officer of the Government. No law fixes or
limits his salary or fees. But he is there enjoying

all the advantages of a law officer of the Government,
with none of the pfficial sanctions or responsibilities
of an officer. He is employed under general appropriation
laws. I do not allude to this to complain of him or
of any officer of the Government, but to point out
defects in our system of securing law services for

the Government. No one more faithful, lionest or
competent could be found to perform the duties he is so
faitlifuUy rendering; but all legal services should
be performed by regularly authorized law officers.

This bill propose£ to prohibit the employment of
counsel unless specTfically authorized by law in

terms, and not by vague generalities . I t devolves
all legal duties on the proper law officers of the

Government, and will thus secure efficiency in legal

services, economy in the expenditures therefor, and

prevent the danger of favoritism and the lavish ex-

penditure of money . Con^ , Gl6i)e 3038 - 303!) (April 27

,

1870) "(emphasis suppliedl.
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During consideration of the bill the following day, Representative

Walker offered an amendment as follows:

I ask unanimous consent to move an amcncbent to section

seventeen of this bill, by inser.tirfg the word "hereafter"

before the words "authorized by law;" so that that

portion of the section will read: .

And no counsel or attorney fees shall hereafter be
allowed to any person or persons, besides the respect-
ive district attorneys and assistant district attorneys,
for services in such capacity to the United States, or
any branch or department of the Government thereof,
unless hereafter authorized by law, and then only on
the certificate of the Attorney General that such
services were actually rendered, and that the same

y^
could not be pcrfonncd by the Attorney General or
solicitor general, or the officers of t]\e dcpartncnt
of justice, or by the district attorney. Cong. Globe
iOlyi fAnril 28, U70) ' '^

The amendment was agreed to: It makes it clear that section 17 was to be

the sole authority for the Attorney General to retain private counsel.

With this amendment the bill passed the House on April 28, 1870.

During the Senate debate. Senator Bayard rose to ask rhetorically

•Vhethcr the number of officers under the Government

is i^eased by the bill? Certainly the m^ber of

regular officers is very seriously
^^J^^^^^' ^^..

I San see tliat the design is to prevent the appoint
.

mcntof those who are not responsible men- -that is,

S^ficers for teanporary duties and w^^^^^<^^^f« •

are in excess of the fees paid to regular officers

in the way of salary...

I rose for the purpose of asking the
^"°jf

1^^^"^'°^

from New Hampshire to explain to the Senate, or _
demonstrate rather to the Senate, tlwt ^V^9^ .

J,
^"j^^®

VTo%^ real object of this bill, to diminish the

expense which the C..vemment of the United States

is now at for temporary legal assistants, and to ._.
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substitute therefor a class of officers on fixed

salaries, who sliall be responsible to their immediate

superior, and whose payment shall be regulated by law.

I take it for granted, considering the highly respect-

able and discreet source from wliich this bill originates,

that the object of the bill is retrenchment. Tlic object

of the bill is the prevention of what I may call jthg

sporadic systemot" paying tecs to- persons, not to

"speak disrespecttully ot them, who mayl)e called

departmentalfavorites. It is to regulate that which

TTlnnlc'is'an abuse. I ask the honorable Senator

from New Hampshire to explain it. Cong Globe 4496
(June 16, 1870).

Senator Patterson responded as follows:

In 1789, as the Senator is well aware, an act was
passed authorizing the appointment of district attorneys,
and also a person learned in the law who should act
as Attorney General . That continued to be the law
of the General Government down to the year 1830,
when a solicitor of the Treasury Department was appointed,
and appointed not so much because the Government
needed the services of any such officer, but in order,
if possible, to bring about a state of harmony between
the President and tlie then Secretary of the Treasury;

but it failed in its object.
In 1861 the amount of law duties devolving upon the

Govenuuent had so increased that an act was passed
authorizii^ the employment of outside counsel to" assist
tlie district attorneys and the Attorney General.
The expense of those persons who were employed outside
the regular legal force of the Government from 1864
to 1869 was nearly eiglit hundred thousand dollars;
and. instead of exi^editing the business of the Govern-
ment, it seemed as thougli the law was passed to delay
the legal business of the Government.
The object of tliis bill is to cut off that extra

and unnecessary expense to the Government ; but in order
to do that it is tliought necessary to creat a solicitor
general, acting under the Attorney General. That
officer will be a new officer. Then One or two clerks
additional to those now employed will be authorized
by this bill. The entire increased expense of the legal
force under this bill over what it now is will be
about tliirteen thousand dollars, while all that outside
expense, which from 1864 to 1869 amounted to about
eight hundred thousand dollars, will be saved. And
in addition to that the opinions given by the law
officers of the Government will be a unit, will be
iji harmony with each other. It now happens that an
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Opinion will sometimes be given by the solicitor of

the Treasury, or the solicitor of some other Department, •

in conflict with the opinion of the Attorney General.
;

The Senator from Delaware will understand better than l

I do the absolute necessity of harmony in the legal

business of the Government. Cong. Globe 4490 (June 16, .

;

l«70j (emphasis supplied). . .... . •__... ^-•

Senator Bayard asked, "If the bill does not also provide for the appointment

of special deputies still by these fixed officers?" Senator Patterson

responded, "In case such deputies are absolutely needed; but they are to have

a special commission , and to act under the Attorney General ." Cong. Globe

4490 (June 16, 1870) (emphasis supplied). With these statements the bill
6/

passed the Senate.

JTlThe 1870 law creating the Department of Justice, 16 Stat. 162,

et. seq. , contained four provisions concerning the appointment of private

counsel. These four provisions are contained in section 14, section 16 and

the two parts of section 17 as follows:

Section 14 (last sentences): "no fees shall be allowed
]

or paid to any other attorney or counsel/T_7or at law for

any service herein required of the officers of the Depart-

ment of Justice."

Section 16 (first sentence): "tlie A ttomey-General shall

liave sui)ervision of tlie conduct and proceedings of the

various attorneys for the United States in the respective

judicial districts.. .and also of all other attorneys and

counsel/T/or employed in any ciises or business in which the

United States may be concerned ."

Section *16 (second sentence) : "And every attorney and

coujisel/T 7or wl»o shall be specially retained, under tlie

autliority of the Department of Justice, to assist in V^e

t»rail of any case in wliich tlie government is interested, _^_

6/ See also, Cummings and McFarland, "Federal Justice," Chapter XI, pp. 218-
229 (1937).
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shall receive a ccsnniission from the head of said Depart-
'

o

ment, as a special assistant to the Attorney-General, or i

to some one of the district attorneys, as the nature of the ?

appointment may require, and sliall take the oath required '.

by law to be taken by tl^e district attorneys, and shall
j

be subject to all the liabilities imposed upon such officers \

by law."
I

Section 17: *'no counsel or attorney fees shall hereafter
be allowed to any person or persons, besides t]\e respective
district attorneys ajid assistant -district attorneys, for
services in such capacity to the United States, or any
branch or department of the government thereof, unless
Jiereafter authorized by law, and then only on the certifi-
cate of tlie Attorney-General that such services were actually
rendered, and tliat the same could not be performed by the
Attorney-General, or solicitor-general, or the officers
of the department of justice, or by the district attorneys."

As codified in the first Revised Statutes published in 1873, these four

provisions together with the 1861 statute became sections 361, 362-363, 365

and 366 as follows:

Section 361 (last sentence) : /n_7o fees shall be allowed
or paid to any other attorney or counselor at law for any
service herein required of the officers of the Department
of Justice, except in the cases provided by section three
hundred and sixty- three.

Section 362. The Attorney-General shall exercise general
superintendence and direction over tlie attorneys and marshals

[

of all the districts in the United States and the Territories
\

a^ to the manjier of discliarging their respective duties;
j

and the several district attorneys and marshals are required
j

to report to tJie Attorney-General an account of their official
proceedings, and of the state and condition of their
respective offices, in such time and manner as the Attorney-
General may direct.
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Section 363. The Attorney-General shall, whenever in his
opinion the public interest requires it, employ and retain,
in the name of tlie United States, such attorneys and
counselors at law as he may think necessary to assist the
district attorneys in the discharge of their duties, and
shall stipulate with such assistant attorneys and counsel
the anount of conponsation, and shall have supervision of .

their conduct and proceedings.

Section 365. No compensation shall hereafter be allowed to
any person, besides the respective district attorneys and
assistant district attorneys for services as an attorney
or counselor to the United States, or to any branch or
Departincnt of the Government thereof, except in cases
specially autliorized by law, and then only on the certificate
of the Attorney -General that such services were actually
rendered, and that the same could not be performed by the

Attorney-General, or the Solicitor-General, or the officers
of the Department of Justice, or by tlie district attorneys.

Section 366. Every attorney or. coiinselor ivho is specially
retained, under the authority of the Department of Justice,
to assist in the trial of any case in which the Government is

interested, shall receive a commission from the head of such
Department, as a special assistant to the Attorney -General,
or to some one of the district attorneys, as the nature of
the appointJiient may require; and shall take the oath re-

quired by law to be taken by the district attorneys, and shall

be subject to all tlie liabilities imposed upon them by law.

The subsequent history of these sections may be briefly traced.

When the United States Code came into existence in 1926, section 363 of the

Revised Statutes became 312 of title 5 of the Code. When title 28 was enacted

into positive law in 1948, section 312 was transferred to title 28 and became

section 503. Finally, when title 5 was enacted into positive law In 1966,

section 503 was redesignated as present section 543.

21-221 O - 78 - 32
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nPresent section 515 traces its origin back to sections 16 and 17 of

the 1870 Act and a 1906 statute. As noted, sections 16 and 17 became sec-

tions 365 and 366 of the Revised Statutes. These sections then became sec-

tions 314 and 315 of title 5 in 1926. The 1906 statute, vhich clarified a

to
confusion and allowed special attorneys/appear in grand jury proceedings,

was never incorporated in the Revised Statutes but, in 1926, became section

310 of title 5. Finally, in the 1966 codification, sections 310 and 315

became section 515 of title 28. Section 31A, however, was incorporated in

what is now section 3106 of title 5.

Section 3106 also originated with section 17 of the Justice De-

partment of 1870. It became section 189 of the Revised Statutes and then

section 49 of title 5 in 1926. In the 1966 codification of title 5, section

49, together with section 314 of title 5, were consolidated as section

3106 of title ^J This has resulted in some confusion and requires lengthier

analysis.

In the process of codification, the express prohibition against

the hiring of private counsel contained in section 365 of the Revised Statutes

and later in section 314 of title 5 of the 1926 Code was not carried forward

into title 28. Some confusion Is created by the fact that the Committee re-

port notes on the derivation of the new section 515 make no reference to

section 314 of title 5. Reference Is made only to sections 310 and 315 of :.-.

title 5. See S. Rept. 89-1380 at 205 and H.Rept. 89-901 at 186. In the Com-

mittee notes on the derivation of the new section 543 there Is also no refer-

ence to section 314. See S.Rept. 89-1380 at 211 and H.Rept. 89-901 at 192.
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The notes to the new section 3106 of title 5, however, do con-

tain an explicit cross reference both to section 314 of the old title 5

and to section 365 of the Revised Statutes. Tne principal derivation of

this new section 3106, however, was section 17 of the Judiciary Act of 1870

which provided that "it shall not be lawful for the Secretary of either of

the executive Departments to employ attorneys or counsel at the expense of

the United States; but such Departments, when in need of counsel or advice,

shall call upon the Department of Justice, the officers of which shall at-

tend to phe same..." 16 Stat. 164.

The provision had become section 189 of the Revised Statutes which

provided that "[n]o head of a Department shall employ attorneys or counsel at

the expense of the United States; but when in need of counsel or advice

shall call upon the Department of Justice, the officers of which shall attend

to the same." In 1926 this provision became section 49 of title 5, United

States Code, which was identical to section 189 of the Revised Statutes just

quoted. As modified in the 1966 codification of title 5, however, the new

section 3106 of title 5 provided as follows:

Except as otherwise authorized by law , the head of an
Executive department or military department may not employ
an attorney or counsel for the conduct of litigation in which
the United States, an agency, or employee thereof is a

party, or is interested, or for the securing of evidence
thereof , but shall refer the matter to the Department of

Justice. (emphasis supplied)

.
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(Changes In the language of this new section 3106 from that contained in

section 49 of the U.S. Code and section 189 of the Revised Statutes are

noted by the underlining) . The Committee notes point out that the defini-

tion of "Executive department" in 5 U.S.C. 101 includes all executive branch

departments— including the Justice Department. See S. Kept. 89-1380 at 55.

For the first time the new section 3106 provides an exception to its blanket

prohibition: the prohibition applies "[e]xcept as otherwise authorized by

law..." Because the new section 3106 of title 5 prohibits hiring of private

counsel by the Department of Justice and because it permitted the hiring of

private counsel only under laws— such as the new sections 515 and 543— the

committee found no need to incorporate in title 5 or title 28 the express lan-

guage of sections 365 and 31A, which had directly prohibited the Justice De-

partment itself from hiring private counsel other than pursuant to section

363 of the Revised Statutes (sections 310, 312, and 315 of the Code).

The genealogy of present section 516 also must be carefully

scrutinized. The provision originated in section 14 of the 1870, was car-

ried forward as section 361 of the Revised Statutes, and became section 306

of title 5. It is to be noted that the provision was then limited in scope

to proceedings in the Supreme Court and the Court of Claims. It provided:
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I $06. Legal serriccs for Departmeata.

The officers of the Department of Justice, under
the direction of the Attorney Oeneral. shall give

all opinions and render all services requiring the

skill of persons learned in the law necessary to en>

able the President and heads of Departments, and
the heads of Bureaus and other officers in the De-
partments, to discharge their respective duties; and
shall, on behalf of the United States, procure the

proper evidence for. and conduct, prosecute, or de-

fend all suits and proceedings In the Supreme Court

and in the Court of Claims, in which the United
;

States, or any officer thereof, as such ofQcer. Is a
party or may be Interested: and no fees shall be

allowed or paid to any other attorney or counselor

at law for any service herein required of the oCQcer*

of the Department of Justice, except in cases of

services performed by attorneys appointed under '

section 503 of Title 28, for whom compensation U
provided under section 508 of Title 28. (R. 8. i 361;

Sept. 3. 1954, ch. 1263, S 1 1. 68 Stat. 1229.)

It emerged from thel966 codification process apparently broadened. Subse-

quent judicial construction of present section 516, in light of its origin,

has severely limited its scope. Thus in United States v. Daniel, Urbahn ,

Seelve and Fuller , 357 F.Supp. 853 (N.D. 111.. E.D. 1973), the court held:

The purpose of the 1966 Act was to'

restate in comprehensive form,

without substantive change, the stat-

utes in effect before July 1, 1965, that'

relate to Government employees, the

organization and powers of Federal

agencies generally, and administrative

procedure, and to enact title 5 of the

United States Code. i

H.R.Rpt. No. 901, 89th Cong., 1st Seas. 1
'

(1965). The change was to merely rear- I

range the then existing law and the Sen-

^

ate Committee on the Judiciary rejected .

proposed amendments when they be-

lieved they "constituted a substantive

change in existing law which is not
within the concept of a codification." I

112 Cong.Rec. 17010 (1966). In light of
j

these intentions of Congress in passing

!

this codification, § 516 should be strictly

construed. That provision does not ex-

plicitly provide that officers of the De-
partment of Justice may conduct any lit-

igation in which they believe the govern-
ment has any interest; it merely pro-

vides that if any is conducted, it shall be
done by the Department of Justice.'

(35 7 p . Supp . at 858)
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1 In view of this history, the interrelationship between section

3106 and the current provisions of title 28 may be put in proper perspective.

Sections 3106, 516, 517, 518, and 519 were all drafted to contain parallel

language defining the types of suits in which the Justice Department may be

involved. Both Sections 3106 and 516 give the Department authority only to

become involved in "litigation in which the United States, an agency, or of-

ficer thereof is a party, or is interested..." The Attorney General's power

to supervise litigation under section 519 extends only to a "litigation to

which the United States, an agency, or officer thereof is a party..." The

Attorney General's power under section 517 to send the "Solicitor General,

or any officer of the Department of Justice" extends only to suits involving

"the Interests of the United States..." Finally section 518 extends only

to suits "in which the United States is interested..."

This parallel language makes it clear that the prohibitions of

Section 3106 regarding the hiring of private counsel apply to all suits to

which sections 516, 517, 518, and 519 authorize Justice Department to become

Involved. In short, there Is no case with respect to which sections 516, 517,

518, and 519 authorize Department Involvement to which the prohibition in

section 3106 does not apply. This parallel language, the reporter's cross

reference Indicating that section 3106 Is derived from sections 365 and 31A,

and the Inclusion of the provision for exceptions only "as otherwise authorized

by law," all make It clear that n£ counsel can' be appointed or retained

—

even by the Department of Justice— unless an express exception in law^such

as sections 515 or 543.exlsts to authorize such appointment or retainer.
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The absence of any express statutory authority other than sections

515 and 543 for the hiring of private counsel to attend to the "interests" of

the United States— together with the blanket prohibition against the hiring

of private counsel in section 3106— was sufficiently clear to the Congress so

that there was no need to say— as had been expressly provided by section 314

—

"[n]o compensation shall be allowed to any person, besides the respective dist-

rict attorneys and assistant district attorneys, for services as an attorney

or counselor to the United States, or to any branch or department of the Govern-

ment thereof..."

•^Although a rather close reading of the legislative history of

the 1966 codification is necessary to determine why it was unnecessary to

carry forward the express prohibitions on the hiring of private counsel in

section 314, it must be emphasized that there was no substantive change re-

sulting from the codification. Wherever one finds the prohibitions previous-

ly contained in section 314, the provisions of section 314 remain in effect

to this day and are unaffected by the 1966 codification.

The litigation history of the predecessors to present sections 515

and 543, to which we briefly turn, demonstrates that the restrictive nature

of the 1870 Act was consistently reflected in the decisions of the courts.

See, e.g., U.S. v. Crosthwaite . 168 U.S. 375 (1897); U.S. v. Winston , 170

U.S. 522 (1898); Perry v. U.S. . 28 Ct. CI. 483 (1893); Lee v. U.S. , 45 Ct. CI.

57 (1910); Eslick v. U.S. , 51 Ct. CI. 266 (1916); U.S. v. Huston , 28 F.2d 451

CN.D. Ohio, 1928); Vlachos v. U.S. . 90 Ct. CI. 165 (1940); U.S. v. 1,960

Acres of Land , 54 F.Supp. 867 (S.D. Calif., 1944) The Supreme Court's opinion

in Crosthwaite In 1893 set the stringent tone taken In these cases (168 U.S.

at 380): I'V/
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I

*

Tlie object of these statutory provisions is manifest.
> IVliile giving the Attorney General full power to employ counsel
' for the United States to assist those upon v/Iiom regularly \

1 devolved the duty of representing the Government in the |

! courts without special compensation, Congress intended to
^

|

! restrict the exercise of that power to the extent indicated in J
'

section 365^ It was left to that officer to determine whether )

•the public interests required the employment of special '

]

'counsel. But that the discretion given to him might not be |

•abused, and that unnecessary expense might be avoided, it was
: declared (§ 365) that, except in the cases of the respective

[
District Attorneys and Assistant District Attorneys, no

I
compensation should be allowed to any person, as an attorney
or counsellor for the United States, unless specially authorized

[ by law, and then only on the certificate of the Attorney

-

General that such services were actually rendered, and that
the same could not have been performed by the Attorney

j

, General, or by the Solicitor General, or by the officers |

of tlie Department of Justice, or by tJie District Attorneys.
|

The giving of such a certificate was thus made a condition . I

of the right of the court to give judgment, as upon contract,
j

against the Government for any amount whatever as compen- i

sation for legal services rendered in its behalf by counsel
,

specially employed or retained by the Attorney General to i

I

assist those wliose duty it is to represent the United j

I

States in its legal business. Attorneys and counsellors '

specially employed to render legal services for the United
States cannot , therefore, under existing legislation, be
compensated for such services in the absence of the certificate
of_ t}ie_ Attorney General requirecT by section 365 of the ,

Revised Statutes . In accepting such employment they take |

the risk of that officer giving such a certificate as ought
|

to be given. If he fails or refuses to give the required ,

certificate Congress alone can provide for compensation. ;

Tlie courts cannot disregard the express conmand of the statute
forbidding compensation to be allowed for legal services •

rendered by special counsel when the claim therefor is not
accompanied by the prescribed certificate of the Attorney '_\

General.^^

'

' (Emphasis supplied)
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The same view was expressed almost 50 years later in 1,960 Acres

of Land where the court held that "sections 315 and 310 proscribe the manner

by which any person other than the Attorney General, Solicitor General, Assist-

ant Attorney General, District Attorney or Assistant District Attomey.s may

be 'specially authorized by law' to represent the United States in any 'case.'"

54 F.Supp. at 873 (emphasis supplied). The court reached this conclusion

after a detailed review of the history of these provisions. This review led

the court to determine that the blanket authorization for the special attorney

in the case at bar to take charge of "all matters arising out of the Trial

Section of the Lands Division..." was inadequate to comply with the require-

ments of section 310. 5A F.Supp. at 869.

Cases decided subsequent to the 1966 codification indicate that

the original intent of sections 515 and 543 Is being adhered to. See, e.g.,

U.S. V. Williams . 65 F.R.D. 422 (W.D. Mo. 1974); U.S. v. Crispino , 392 F.Supp.

764 (S.D. N.Y. 1975); U.S. v. Dulski . 395 F.Supp. 1259(E.D. Wise. 1975); U.S.

v. WrlRley . 520 F.2d 362 (8th Cir. 1975); U.S. v. Morrison . 531 F.2d 1039 (1st

Cir. 1976). In Williams , the Crosthwaite case is noted approving as "general-

ly and properly cited to support the proposition that absent a specific grant

of power in excess of that conferred by the Act of June 22, 1870, which

created the Department of Justice, the Attorney General does not have power

and authority to appoint his own set of special attorneys to serve in various

judicial districts of the United States." 65 F.R.D. at 440. In the Morrison

case, which found a letter of appointment valid, the court found that the

"basic purpose" of section 515 was "to regulate the grant of power and authority

by the Justice Department to special attorneys, primarily private outside

counsel..." 531 F.2d at 1092. I
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' We therefore conclude that, despite some ambiguity Introduced

by the 1966 codification, the legislative scheme of the provisions of the

Code regarding the conduct of government litigation, and the legislative

and litigation history of those provisions, when read and taken together,*

raise substantial doubt whether the Department of Justice has the statutory

authority to retain private attorneys who are not subject to the supervision,

control and direction of the Attorney General or his delegate in matters con-

cerning the conduct of government litigation, or who have not been appointed

in accordance with the specific requirements of sections 515 or 543 of title

28 of the United States Code.

alortonRosenBerg f \Mori

Legislative Attorney 1^7
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Exhibit 35 : Abourezk Letter of January 2, 1978

lilCnHcb ^iaie& ^enaU
COMMITTEE ON THE JUDICIARY

SUBCOMMirrCE ON
ADMINISTRATIVE PRACTlCt AND PROCSOURE

WASHINGTON. D.C 20510

January 2, 1978

i-Is. liarbara A. iiabcock

Assistaiit Attorney General
Civil Division - Roaa 3143
i>epartjiient of Justice
Wasiiington, D. C. 20530

Dear Ms. Iiabcock:

As part of tlie Judiciary Committee's review of the Justice DepartJnent '

s

policy stateiiKint concerning; representation of federal employees, I

requested the Coiigressional Reference Service (CRS) of the Library
of Congress to deterinine tiie itemrtment ' s statutory authority to
retain private lej;al counsel wiio are not under tl^.e sujXJi-vision of
tne Attorney General as are regular Department staff attorneys.

The Legal Mcmorandujn subnitted by tlie Library of Congress in response
to my request concludes tiiat tiiere is substantial doubt whether the
DepartiTient has statutor>' authority to hire private counsel under the
terms of tiie revised Order, I iiave enclosed a copy of tliat Legal
iMaiiorandum and a copy of a memorandum referenced in the CRS report.
I believe the Departonent lias all the other r.iaterial the Library
referred to in its memorandum.

Would you please evaluate the enclosed nia.ioranda and i)rovide tlie

CoriJiiittee with a written ajialysis witliin the next two weeks. I

would wajit to have the Def^rtnient ' s position before circulating
any of this material to the Coiiinittee.

Sincerely,

JaiRCs AbourezI
Ckainnan
Subcommittee on Adjiiinistrative

Practice and Procedure

I
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Exhibit 38 : Comptroller General Decision of May 16, 1977
^

DECISiaiM
THE COMPTROLLEPi GENERAL
OF THd UNITED STATES
WASHINGTON. O.C. 20S48

FIL^ B-],37762; B-143673 DATE: May l6, I977

f^ATTEH aF=^:Payment of Damages, Costs, and Private Legal
Expenses of Government Officers and Employees Ivho Are Sued
Under Section 7217 of Internal Revenue Code of 1954
DIGEST:

The liability of a Government officer
damages (actual and punitive) and cos
7217, I.R.C. (1954), 'for unauthorized
tax returns or tax return information
by the United States under section 74
(1954), and paid from, general operati
tions, when it is administratively de
the unauthorized disclosure was made
or em.ployee v/as acting in the due per
duties in matters relating to tax adm
defined in section 6103(b)(4), I.R.C.

or employee for
ts under section
disclosure of

, may be assum.ed
23(2), I.R.C.

.

ng appropria-
termined that
while the officer
formance of his
inistration as
(1954).

2. Although section 7423(2), I.R.C. (1954), does not
protect Government officers or employees whose offi-
cial duties are not related to matters of tax adminis-
tration as defined in section 6103(b)(4), I.R.C. (1954),
their liability for damages and costs under section
7217, I.R.C. (1954), r.ay be assumed under' general rule
that expenses incurred by an officer or employee in
defending a suit arising out of the performance of his
official duties should be borne by United States. The
availability of appropriations may depend, however,
upon the existence of specific statutory language
authorizing the paym:ent of judgments, since general"
operating appropriations normally may not be used to
pay judgments in the absence of specific authorization.

3. The liability of a Government officer or employee for
punitive damages under section 7217, I.R.C. (1954),
m.ay be assumed by the United States under section
7423(2), I.R.C. (1954). provided it is administratively
determined thcit the officer or employee v/as acting in
the due rer^orrr-r nee of r.is official duties at the time
the unauthorised disclosure \':as m.ade.

4. Department of Justice appropriations are available to
pay legal expenses, including private attorneys fees.

See exhibit 26 at p. 315 ; exhibit 34 at p. 455 ; and exhibit 36 at p. 10'58.

PUBLISHED DECTSION

56 Comp. Gen.
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incurred by Government officers or eir.ployees in defend-
ing suit filed under section 7217, I.R.C. (1954), v/hen

the Department determines that officer or employee was
acting within the scope of his employment; that United
States has an interest in defending the officer or
employee; and that representation by the Department is
unavailable for some valid reason.

The Assistant Secretary for Administration, Department
of the Treasury, requested an advance decision on two ques-
tions relating to suits that may be brought by taxpayers
against officers and employees of the Governm.ent under sec-
tion 7217 of the Internal Revenue Code of 1954 (hereinafter,
the Code).' The Assistant Secretary's first question concerns
the application of section 7423(2) of the Code, as interpreted
in 40 Ccmp. Gen. 95 (1960), to damages and litigation costs
assessed against a Government officer or employee under sec-
tion 7217 when, in the due performance of his official duties,
the officer or employee discloses a taxpayer's return or
return information in violation of section 6103 of the Code.
In addition, the Assistant Secretary asks, if the Department
of Justice declines to represent a Government officer or
em.ployee for some reason, whether appropriations are available
to pay legal expenses incurred by the officer or employee
in retaining private counsel to defena a suit brought under
section 7217.

Section 7217 is a new provision, added to the Code in
section 1202 of the Tax Reform Act of 1976. Pub. L. No.
94-455, 90 Stat. 1520, 1667. It grants a taxpayer a civil
cause of action for damages against any person who knowingly,
or by reason of negligence, discloses the taxpayer's return
or return information in violation of section 6103 of the
Code. Under section 7217, a defendant may be liable for actual
damages, the costs of litigation, 'and, in the case of willful
disclosure or disclosure resulting from gross negligence,
punitive damages. In no case, however, may a court award a
plaintiff less than $1,000 for each instance of unauthorized
disclosure.

In his request for an advance decision, which was coordi-
nated with and joined in by the Department of Justice, the
Assistant Secretary states that the definitions of return and
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return information in section 6103(b) are "broad and sv/eeping."
He adds that the possibilities of suits -against Government
officers and employees under section 7217 has created an "omi-
nous atmosphere" among Internal Revenue Service (IRS) and Jus-
tice Department personnel v;ho handle tax returns and tax infor-
mation on a daily basis as part of their official duties. Thus,
the Assistant Secretary asks v;hether, under section 7423(2)
of the Code, the Secretary of the Treasury is authorized to
pay damages and costs assessed against an officer or employee
of the Government under- section 1211 , if the unauthorized dis-
closure was mace while acting in the due performance of his
official duties.

Section 7423(2) provides that the Secretary of the Treas-
ury or his delegate, in accordance with prescribed regulations,
is authorized to repay

—

"All damages and costs recovered against
any officer or employee of the United States
in any suit brought against him by reason
of anything done in the due performance of
his official duty under this title."

We have stated that this provision "clearly was intended to
exempt any Governm.ent officer or employee from liability for
civil damages recovered against him in the performance of offi-
cial duty in relation to the general matters concerning admin-
istration of the internal revenue lav/s," 53 Comp, Gen. 782,
783 (1974); 40 Comp. Gen. 95, 97 (1960).

In 40 Com.p. Gen. 95 (1960), we held that the liability of
an IRS district director and a Justice Department employee for
damages awarded by a Federal court in connection with their
handling of certain tax litigation could be assumed by the
United States under the terms of section 7423(2). The holding
was based on the broad authority contained in section 7423(2)
and the administrative determination that the defendants were
acting in the due performance of their official duties under
the Code. Subsequently, v;e employed the same rationale in
approving payments under authority of section 7423(2) to sat-
isfy judgments obtained against IRS officers and employees
for inf ringing . upon hx\ individual's constitutional rights and
utilizing an improper method for computing a tax deficiency.
53 Comp. Gen. 782 (1974); B-168211, Dec. 30, 1969.

- 3 -
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Although we can see no reason, based on the language of
the provision and our prior decisions, why section 7423(2)
should not be interpreted to apply generally to suits filed
under section 7217, it should be noted that an award of dam-
ages and costs under section 7217 may differ in one important
respect from the awards at issue in our earlier decisions. In
each of our past decisions, the Government officer or employee
who was reimbursed under section 7423(2) was liable for dam-
ages arising from the performance of official duties "in rela-
tion to the general matters concerning administration of the
internal revenue laws." 53 Comp. Gen. 782, 783. (1974); 40 Comp,
Gen. 95 (1960). An award of damages and costs under section
7217, on the other hand, may be made against Government offi-
cers and employees whose official duties may not encompass
"tax administration" as defined in section 8103(b)(4) of the
Code. Other subsections of section 6103 authorize certain
agencies and departments of the Government to obtain returns
and return information for purposes wholly unrelated to tax
administration. See §6103(i), (j), (1), I.R.C. (1954). The
officers and employees of such departments and agencies,
because of their access to returns and return information,
are susceptible to suit under section 7217 for unauthorized
disclosure of the returns and return information. In our view,
however, their liability for damages and costs assessed under
section 7217 cannot be assumed by the United States pursuant
to section 7423(2), since their official duties generally
derive from statutes other than the Code and thus in all
probability do not fall within the general area of tax
administration.

Although we do not believe that section 7423(2) protects
every Government officer and employee v/hose access to returns
and return information makes him a potential defendant in a
suit filed under section 7217, it is generally recognized that
where an officer or employee of the Governir.ent is sued because
of some official act done in the discharge of an official duty,
the expenses incurred by him in the discharge of such duties
should be borne by the United States. See, e.g., 44 Com.p. Gen.
312, 314 (1960), B-176229, October 5, 1972. Cf. 31 Comp. Gen.
246 (1952).' In 44 Comp. Gen. 312 (1964), we held that it was
proper for the United States to pay a contempt fine imposed on
an agent of the. Federal Bureau of Investigation who, on speci-
fic instructions of the Attorney General and in accordance
with departmental regulations and instructions, refused to
answer certain questions in violation of an order of a Federal

- 4 -
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court. The determining factor in that case was that the
offense for which the agent was charged and fined "arose by
reason of the performance of his duties as an employee * * *

and his coir.pliance with [departmental] regulations and instruc-
tions, and v/as without fault or negligence en his part." 44
Comp. Gen. at 314. See B-186580, October 4, 1976. Employing
similar reasoning, we concluded in B-176229, October 5, 1972,
that a judgnient against a Department of- Interior employee could
not be paid by the United States where it did not appear that
the employee's liability "arose by reason of either the per-
form.ance of his official duties as an employee * * * or because
of compliance with the Department's policy, instructions or
regulations, nor pursuant to order of his superiors in the
Department." See also B-176229, Hay 1, 1973. Thus, depending
upon the facts and circumstances surrounding the unauthorized
disclosure, it may be proper for the United States to assume
the liability of Government officers or employees for dam.ages
and costs under section 7217 even though the officer or
employee is not protected by section 7423(2) of the Code.

A more difficult question is v;hether appropriations will
be available to pay damages and costs assessed under section
7217 against Government officers and employees not protected
by section 7423(2). It is v/ell established that "the appro-
priations or funds provided for regular governmental operations
or activities, out of which a cause of action arises, are not
available to pay judgments of courts in the absence of specific
provision therefor." 34 Comp. Gen. 221 (1954); 2 Comp. Gen,
821 (1923). It appears, therefore, that the availability of
appropriations v/ill depend upon the existence of a specific
statutory authorization to pay judgments.

We anticipate that in many cases, due to the absence of
a specific provision authorizing the payments of judgments,
appropriations will not be available to pay damages and costs
assessed under section 7217 against Government officers and
em.ployees who are not covered by section 7423(2). However, due
to the number of Government agencies and departm.ents author-
ized under section 6103 to obtain returns and return informa-
tion for purposes unrelated to tax adm.inistration, we believe
that the availability of each agency's or department's appro-
priations to pay daiTcges and costs awarded under section 7217
should be determined en a case-by-case basis. In those cases
in which general operating appropriations are not available.
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it will be necessary to request from the Congress specific
appropriations to pay the damages and costs awarded.

With respect to those Government officers and employees
who are protected by section 7423(2), our past decisions have
applied the general rule regarding the use of: general operat-
ing appropriations to pay judgments and concluded that IRS
appropriations could not be used to pay dam-?.ges av/arded
against its employees. 53 Comp. Gnn. 732 (1974); 40 Com.p

.

Gen. 95 (1960); B-143673, Movem.ber 11, 1976. See also B-168211
December 30, 1969. We proceeded to hold, hov;ever, that the
dam.ages could be paid from the indefinite appropriation estab-
lished by 31 U.S.C. 724a, on the ground that section 7423(2)
effectively converts judgments against individual employees
into judgment obligations of the United States. Specifically,
in 40 Comp. Gen. 95, 97 (1960), we stated:

"With reference to the source of funds
available for payment of the judgments,
it is well settled that the appropriations
or funds provided for regular governrental
operations or activities, out of which a
cause of action arises, are not available
to pay judgments of courts in the absence
of specific authority therefor. See 34
Comp. Gen. 221; 15 id. 933; 2 id. 821. The
appropriation 'Salaries and Expenses, Inter-
nal Revenue Service' contains no provision
for the payment of judgments, and we are
aware of no other provision of law which
would so authorize its use. Hence, this
appropriation is not properly chargeable
with such expenses.

"However, under the terms of 31 U.S.C.
724a, the Congress has established a per-
manent appropriation for the payment, not
otherv;ise provided for, of judgments (not
in excess" of $100,000) rendered by the
district courts and the Court of Claims
against the United States which have become
final. While the judgments entered against
[the CTrployees] are not judgments rendered
against the United States, the statutory

- 6
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provisions quoted above [section 7423(2)]
for assumption of liability and for payirient
by the United States of such judgments
may, for practical purposes, be considered
as converting the judgjients into a judgment
'obligation of the United States properly
payable from the permanent appropriation
provided therefor."

Upon further reflection, v;e now believe that 40 Comp.
Gen. 95 (1960) and its progeny were wrongly decided with
respect to the source of funds available to pay damages and
costs under section 7423(2). In our view, section 7423(2),
authorizing the Secretary to repay such damages and costs,
does constitute specific authority for the use of general
operating appropriation to pay judgments rendered against
Government officers and employee3--includLng judgments
obtained under section 7217 of the Cede— for actions taken
in the due performance of their duties in matters relating
to tax administration. Thus, in the future, we will raise
no objections to the use of general operating appropriations
to pay such expenses. Our prior decisions construing section
7423(2) are hereby overruled to the extent that they conflict
with this decision.

There is a second feature distinguishing awards of dam-
ages and costs under section 7217 from, the awards at issue in
our prior decisions: the elem^ent of punitive dam^ages. None of
our past decisions addressed the propriety of paying punitive
damages under section 7423(2). As we stated earlier, however,
a defendant in a suit filed under section 7217 may be liable
for punitive damages in the case of v/illful or grossly negli-
gent disclosure of returns or return information.

The primary distiinction between actual and punitive dam-
ages lies in the purposes for which they are awarded. Actual
damages generally serve to compensate a plaintiff for his
losses or injuries. Punitive damages, on the other hand, "are
given to the plaintiff over and above the full compensation
for his injuries, for the purpose of punishing the defendant,
of teaching him not to do it again, and of deterring others
fro.n following his example." W. L. Prosser, Lawof Torts , §2
(3d ed. 1964).

-; 7 -
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Based on the purpose that normally underlies an award of •

punitive damages, it might be argued that Congress intended
awards of punitive damages to be outside the scope of section
7423(2) since, if punitive damages are payable under authority
of section 7423(2) from appropriated funds, rather than by the
Government officer or employee personally, the punitive and
deterrent values of the damages would be frustrated. For
several reasons, however, we reject this argument.

Section 7423(2) expressly authorizes the repayment of
" [a] 11 damages and costs * * *." (Em.phasis added.) The plain
meaning of "(a] 11 da^r.ages" seems to encompass both actual
and punitive damages, and there is no indication in the legis-
lative history of section 7423(2) that Congress intended to
distinguish types of damages. Vie also are reluctant to inter-
pret section 7217 to contain an implied amendment of section
7423(2), because there is no clear evidence of an intent to
amend section 7423(2) in the language or legislative history
of section 7217, and it is well established that, as a general
rale, later statutes should not be interpreted to amend exist-
ing statutes by implication.

Finally, v;e do not believe there is an irreconcilable
conflict betv/een an award of punitive damages under section
7217 and payment of those damages pursuant to section 7423(2),
Section 7423(2) does net require the Secretary of the Treasury
or his delegate to repay dari'Sges and costs in any particular
set of circumstances. The authority contained in section
7423(2) is /discretionary, not mandatory. Moreover, awards of
punitive damages may have a punitive or deterrent effect even
when they are paid pursuant to section 7423(2), As we stated
previously, payments of dai:.ages and costs under section 7423(2)
are to be made from general operating appropriations. In our
opinion, this may provide departmental officials with an
incentive to take corrective actions needed to ensure that
past offenses are not repeated.

For these reas'ons, v;e cannot interpret section 7423(2)
so narrowly as to preclude the payment of punitive damages
in all cases. It is our view that v/hether punitive damages
awarded under section 7217 are payable under authority of sec-
tion 7423(2) will depend on whether the facts and circumstances
of the unauthorized disclosure support a determination that

- 8 -
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the officer or employee was acting in the due performance of
his official duties. We expect that in many cases in which
punitive damages are awarded under section 1211 , it will be
administratively deterniined that the officer or employee was
not acting in the due performance of his official duties at
the time the unauthorized disclosure was made. Punitive dara-
ages may be av/arded under section 7217 only where the miscon-
duct of the person making the unauthorized disclosure is

^

willful or grossly negligent, and the legislative history of
section 7217 indicates that unauthorized disclosures based on
a good faith, reasonable interpretation of section 6103 are
not actionable. See S. Rep. No. 94-938, 94th Cong., 2d Sess,
348-49 (197o). We are not prepared to conclude, however,
that an award of punitive damages under section 7217 may not
be paid pursuant to section 7423(2) as a matter of law.

In summary, the liability of a Government officer or
employee for damages (actual and punitive) and costs under
section 7217 may be assumed by the United States under author-
ity of section 7423(2) whenever it is determined administra-
tively that the unauthorized disclosure was made while the
officer or employes was acting in the due performance of his
official duties in iratters relating to tax administration. In
such circumstances, payment may be mace from general operating
appropriations since section 7423(2) constitutes specific
authority to use those funds to pay such judgments. It is our
opinion, however, that section 7423(2) does not apply to any
damages and costs assessed under section 7217 against Govern-
ment officers or employees v/hose official duties do not relate
to "tax ad.ministration" as defined in section 5103(b)(4) of
the Code.

The Assistant Secretary's second question also relates
to the payment of expenses incurred by Government officers and
employees as a result of their being sued under section 7217 of
the Code. Specifically, he asks, if the Department of Justice
declines to represent a Government officer or employee for some
valid reason, v'-^the.r appropriations are available to pay legal
expenses, including private attorneys fees, incurred by the
officer or employee in defending a suit filed under section
7217.

- 9
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In an informal meeting with representatives of the Treas-
ury and Justice Departir'.ents, we were told that, in accordance
with established policy, the Justice Depart-ent intends to
represent GovernT(ent officers and er;oloyees who are sued under
section 7217 for actions taken in the scope of their official
duties. The Justice Depart.T:ent believes, hov;ever, that defend-
ing an officer or employee in such a suit may, under certain
circumstances, place its attorneys in a conflict-of-interest
situation. For exainple, a suit with no legal ir.erit may be
filed against a Governrrent employee under section 7217 at the
same time that the Department is investigating the employee
for possible violation of section 7213(a) of the Code, making
it a felony to unlawfully disclose a return or return infor-
mation. The Justice Department representatives maintained
that, in such circumstances, the Department would be obligated
to refuse to defend the suit filed under section 7217, even
though the United States would have an interest in defending
the employee in that suit, and the employee would be compelled
to retain private counsel to protect his interests. Moreover,
unless appropriations are available to pay the legal expenses
incurred by the employee, the employee would be required to
bear the costs of defending the suit.

Shortly after our meeting, the Department of Justice
published proposed regulations in the Federal Register setting
out the policies and procedures of the Departm^ent with respect
to legal representation of Federal employees by the Department
and by private attorneys at Federal exoense. See 42 Fed. Reg.
5695 (Jan. 31, 1S77) (to be codified in 28 C.F.R. §§50.15,
50.16). Under these regulations, when an em.ployee is sued in
an individual capacity for actions that are e..-ployment-relate'd

,

the m.atter should be referred to the Justice Department, which
will determine whether the employee's actions reasonably appear
to have been performed within the scope of his employment and
whether providing legal representation is in the interests
of the United States. If a negative determination is made, no
representation m.ay be provided. With two exceptions, however,
the Justice Department will undertake to defend an em.ployee if
it reasonably appears that the employee's actions were per-
formed within the scope of his employm.ent and representation
of the employee is in the interests cf the United States.

10
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The two exceptions prescribed in the proposed regulations,
when representation by the Department of Justice should be with-
held even though the circumstances otherwise may warrant Depart-
ment representation, are (1) when the employee is the target of
a criminal investigation by one of the Department's prosecuting
divisions,- but no decision to seek an indictment or issue an
information has yet been made; and (2) when there is a conflict
between the legal and factual positions of various employees
in the same case and the Department determines it is advisable
to withhold representation so as not to prejudice particular
defendants. In these circumstances, the proposed regulations
provide that the employee may be represented by private counsel
at Federal expense. The proposed regulations require, however,
that before the Department will pay for representation by pri-
vate counsel, it must approve the counsel to be retained. In
addition, the proposed regulations require that the payments
cease whenever there is a change in the special circumstances
underlying the exceptions or in the facts underlying the
Government's obligation to defend the employee.

It is well established that,

"* * * in the absence of specific
authority by the Congress for depart-
ments and establishments of the Govern-
ment to resort to Litigation in the
courts in the performance of the duties
and responsibilities with which .they are
charged, it is the duty of the Attorney
General, as chief lav/ officer of the
Government, to institute, prosecute and
defend actions in behalf of the United
States in matters involving court pro-
ceedings and to defray the necessary
expenses incident thereto from appropria-
tions of the Department of Justice rather
than from appropriations of the admin-
istrative office which may be involved
in the proceedings." 46 Comp. Gen. 98,

(1966); 44 Comp. Gen. 463 (1965).

11 -
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See also 5 U.S.C. §3106; 28 U.S.C. §§515-519. Moreover, we
have held in past decisions that so long as the Government
has an interest in the suit, if representation by the Justice-
Department is sought but is unavailable, appropriated funds
may be used to pay the legal expenses, including private
attorney fees, incurred by a Government Officer or employee
in defending a suit arising out of actions taken in the scope
of his e-nploynient . 55 Como . Gen. 408 (1975); 53 Comp. Gen,
301 (1973).

Based on our discussion with Treasury and Justice Depart-
ment representatives and on the Justice Department's proposed
regulations, it is our understanding that the Departi?.ent of
Justice intends to pay the private legal expenses of Govern-
ment officers and employees who are sued under section 7217 of
the Code only after deter^^ining that the actions of the officer
or employee were performed within the scope of his employment;
that representation of the officer or employee is in the inter-
ests of the United States; and that Department representation
is unavailable for some valid reason, such as a conflict of
interest. In light of our prior decisions, we believe the
Department's payment of the private attorneys fees and other
legal expenses incurred by the officer or employee will be
proper under these circumstances. To hold otherwise would
be contrary to the general rule that such litigation expenses
should be borne by the United States rather than the employee.
See Konigsberg v. Hunter , 308 F. Supp. 1361, 1363 (W.D. Ko.
1970); 6 Comp. Gen. 214 (1926).

The only remaining issue to resolve concerns the use of
specific appropriations to make these payments. In our view,
providing legal representation to Government officers and
employees who are sued for acts taken within the scope of their
employment—whether the representation is undertaken by Depart-
ment of Justice attorneys or, v/hen Department representation is
unavailable, by private counsel— is an appropriate legal activ-
ity of the Justice Department so long as the United States has
an interest in defending the suit. Thus, we believe that appro-
priations available t.o pay for representation of officers or

- 12
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employees by Government attorneys also may be used to pay for
representation of Government officers and employees by private
counsel under the circumstances described in this decision.

(?>
Acting Comptroller General

of the United States

13
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Exhibit 39 : Tyler Address of January 30, 1976

g^prtmunt af ^usikt

ADDRESS

BY

THE HONORABLE HAROLD R. TYLER, JR.
DEPUTY ATTORJJEY GENERAL OF THE UNITED STATES

BEFORE

THE COLUMBLA ALUMNI LAW SCHOOL ASSOCIATION

12;30 P.M.
FRIDAY, JANUARY 30, 1976

THE COMMODORE HOTEL
NEW YORK, NEW YORK
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"PROPER REPRESENTATION OF CURRENTLY UNPOPULAR
LITIGANTS — PRESENT AND FORMER GOVERNMENT OFFICIALS

I AM GOING TO SAY A FEW WORDS TODAY ABOUT DEFENDING

UNPOPULAR LITIGANTS. SOME OF YOU MAY THINK AN UNPOPULAR

LITIGANT MEANS A MINORITY GROUP WHOSE RIGHTS HAVE HISTORICALLY

BEEN TRAMPLED UPON. OTHERS MAY THINK AN UNPOPULAR LITIGANT

IS A LARGE PUBLIC CORPORATION WHOSE FOUNDER WAS WONT TO WAX

ELOQUENT OVER THE DIVINE RIGHT OF PROPERTY. ONLY WHEN YOU

HAVE DEFENDED A GOVERNMENT OFFICIAL, HOWEVER, DO YOU KNOW THE

MEANING OF UNPOPULARITY.

I AM NOT SUGGESTING THAT THIS UNPOPULARITY IS ENTIRELY

UNDESERVED. WE HAVE CONVICTED ENOUGH GOVERNMENTAL OFFICIALS

LATELY TO GIVE THE LIE TO THAT NOTION. BUT THE UNFORTUNATE

CONSEQUENCE OF THIS UNPOPULARITY HAS BEEN THAT WHEN A PUBLIC

OFFICIAL HAS BEEN SUED OR INVESTIGATED FOR AN ACT WHICH WAS

APPARENTLY DONE IN THE COURSE OF HIS DUTY AS A GOVERNMENTAL

OFFICIAL, HE HAS HAD SOME DIFFICULT PROBLEMS IN OBTAINING FAIR

TREATMENT, AND THE GOVERNMENT HAS HAD A DIFFICULT TIME IN
i

TREATING HIM FAIRLY.

FOR EXAMPLE, SUPPOSE A GOVERNMENT EMPLOYEE WIRETAPS A

FOREIGN OFFICIAL ON WHAT LATER TURNS OUT TO HAVE BEEN LEGAL

AUTHORIZATION. IT IS CHARGED THAT HE DID NOT HAVE SUCH
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AUTHORIZATION, AND HE IS SUED CIVILLY FOR THIS BREACH OF

PRIVACY AND CALLED BEFORE A CONGRESSIONAL COMMITTEE TO

ACCOUNT FOR HIS ACTIONS. AT THE SAME TIME, A CRIMINAL

INVESTIGATION IS BEGUN TO DETERMINE IF HE DID IN FACT

BREAK ANY LAW.

UNDER THE TRADITIONAL POLICY OF THE DEPARTMENT OF

JUSTICE, THE EMPLOYEE COULD OBTAIN NO HELP FROM HIS

EMPLOYER—THE UNITED STATES—UNTIL THE CRIMINAL INVESTI-

GATION HAD ENDED AND IT HAD BEEN DETERMINED THAT NO

LIABILITY EXISTED. THIS WOULD CONSUME SEVERAL MONTHS AT

THE VERY LEAST, DURING WHICH TIME THE EMPLOYEE WOULD BE

THROWN ON HIS OWN RESOURCES FOR HIS LEGAL DEFENSE.

THIS IS AN ESPECIALLY GREAT HARDSHIP FOR THE GOVERN-

MENT EMPLOYEE, WHO IS BOTH PARTICULARLY OPEN TO SUCH CHARGES

BECAUSE OF THE PUBLIC NATURE OF HIS DECISIONS AND PARTICU-

LARLY UNABLE, ABSENT INDEPENDENT WEALTH, TO AFFORD ADEQUATE

COUNSEL DURING THE PROTRACTED LITIGATION OR INVESTIGATION

WHICH MAY RESULT.
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MAKING GOVERNMENT EMPLOYEES FEND FOR THEMSELVES IS

ALSO UNSATISFACTORY FROM THE POINT OF VIEW OF GOOD GOVERN-

MENT. GOOD OFFICIALS GO ELSEWEHRE AND BAD ONES BECOME

TIMID AND INDECISIVE, LEST THEIR DECISIONS RESULT IN A

COSTLY LEGAL CONTROVERSY. ON THE OTHER HAND, THE GOVERN-

MENT SHOULD NOT TOO LIGHTLY UNDERTAKE THE DEFENSE OF SOMEONE

WHO is ULTIMATELY CONVICTED OF A HEINOUS CRIME. AT THE VERY

LEAST, THIS MIGHT BE SEEN AS A WASTE OF PUBLIC FUNDS. FAR

WORSE, IT MIGHT CAUSE PUBLIC HOSTILITY, DISTRUST OF THE

GOVERNMENT'S MOTIVES IN DEFENDING ITS EMPLOYEES, AND THUS AN

EVEN GREATER LOSS OF CONFIDENCE IN OUR GOVERNMENT. THE

DEPARTMENT OF JUSTICE IN PARTICULAR CAN ILL-AFFORD THE APPEAR-

ANCE OF DEFENDING GOVERNMENTAL CORRUPTION TO THE END.

AND YET ONLY THE DEPARTMENT OF JUSTICE IS AUTHORIZED TO

SPEND MONEY TO REPRESENT FEDERAL GOVERNMENT EMPLOYEES. THE

ATTORNEY GENERAL'S AUTHORITY TO UNDERTAKE THIS REPRESENTATION

IS VERY BROAD. HIS REPRESENTATIVES MAY APPEAR IN ANY STATE OR

FEDERAL TRIBUNAL "TO ATTEND TO THE INTERESTS OF THE UNITED

STATES." THE ATTORNEY GENERAL, IN HIS SOLE DISCRETION, IS

AUTHORIZED TO DETERMINE WHAT THE INTERESTS OF THE UNITED STATES

ARE AND WHAT FORM HIS DEFENSE OF THEM WILL TAKE — INTERVENTION,

REPRESENTATION OF A PARTY TO A LAWSUIT, OR REPRESENTATION OF A

WITNESS. HE MAY INCUR THE EXPENSES OF PROTECTING THESE

I
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INTERESTS, WITHIN APPROPRIATED LIMITS, EVEN IF THIS MEANS

CONTRACTING WITH PRIVATE COUNSEL.

THERE IS THUS A VAST DISCRETIONARY AREA WITHIN WHICH

THE ATTORNEY GENERAL MAY DETERMINE THE POLICY, NOT ONLY OF

THE JUSTICE DEPARTMENT, BUT OF THE ENTIRE FEDERAL GOVERNMENT

TOWARD DEFENDING ITS EMPLOYEES.

THE DEPARTMENT'S TRADITIONAL APPROACH HAS BEEN QUITE

CONSERVATIVE, AS I HAVE SAID. AS A PRACTICAL MATTER, AL-

THOUGH THIS APPROACH HAS PROTECTED' THE GOVERNMENT FROM CON-

FLICT OF INTEREST CHARGES, IT HAS ALSO CAUSED GREAT FINANCIAL

HARDSHIP TO SOME EMPLOYEES WHO WERE LATER FOUND INNOCENT.

MORE IMPORTANT, IN MY VIEW, ARE THE POLICY IMPLICATIONS OF

THIS APPROACH, WHICH SHIFTS THE BURDEN OF PROOF. FOR THE SAKE

OF GOVERNMENTAL CONVENIENCE, THIS APPROACH PRESUMES THE EM-

PLOYEE GUILTY UNTIL PROVEN INNOCENT.

HOW CAN WE ACHIEVE THE PROPER BALANCE OF THE INTERESTS

OF THE INDIVIDUAL EMPLOYEE AND THOSE OF THE GOVERNMENT?

TODAY, I WOULD LIKE TO SUGGEST SOME TENTATIVE CONCLUSIONS.

FIRST, WE MUST BRING BACK THE PRESUMPTION OF INNOCENCE

UNTIL PROVEN GUILTY. WHETHER A GOVERNMENT EMPLOYEE IS BEING

CRIMINALLY INVESTIGATED, CIVILLY SUED, OR CALLED TO TESTIFY
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BEFORE A CONGRESSIONAL COMMITTEE FOR ACTIONS HE TOOK OR

FAILED TO TAKE IN THE COURSE OF HIS DUTIES, HE IS ENTITLED

TO THE PRESUMPTION THAT HE ACTED LAWFULLY AND IN THE BEST

INTERESTS OF THE GOVERNMENT. SOME HAVE ARGUED THAT SUCH A

PRESUMPTION RAISES AN INEVITABLE CONFLICT OF INTEREST

PROBLEM FOR THE GOVERNMENT, WHICH WOULD BE BOTH INVESTIGAT-

ING AND DEFENDING ONE OF ITS EMPLOYEES. THIS IS UNSEEMLY,

IT IS ARGUED, BOTH BECAUSE IT PUTS THE DEPARTMENT ON TWO

SIDES OF THE SAME LEGAL QUESTION, A VIOLATION OF OUR ETHICAL

RESPONSIBILITIES, AND BECAUSE GOVERNMENT LAWYERS SHOULD HAVE

AS THEIR ONLY CLIENT THE INTERESTS OF THE UNITED STATES.

THE FIRST OBJECTION IS TOO FORMAL. ALTHOUGH THE DEPART-

MENT WOULD NOT WANT TO REPRESENT TWO SIDES OF A QUESTION

BEFORE A COURT, I SEE NO ETHICAL BAR TO TWO DIFFERENT PARTS

OF THE DEPARTMENT PROTECTING TWO DIFFERENT INTERESTS OF THE

DEPARTMENT BEFORE ANY FINAL DECISION, SUCH AS TO INDICT AN

EMPLOYEEr HAS BEEN MADE.

THE SECOND OBJECTION OVERLOOKS THE FACT THAT THE UNITED

STATES HAS TWO INTERESTS IN THESE MATTERS. LAW ENFORCEMENT IS

AN IMPORTANT INTEREST, BUT SO IS THE ENCOURAGEMENT OF FEARLESS

PERFORMANCE OF DUTY BY GOVERNMENTAL OFFICIALS. ALTHOUGH THESE
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INTERESTS MAY CONFLICT, I BELIEVE THE DEPARTMENT OF JUSTICE,

(WITH THE EMPLOYEE'S CONCURRENCE) MAY ATTEMPT TO DEFEND

THEM BOTH, AT LEAST UNTIL SOME STAGE FURTHER ALONG IN THE

INVESTIGATIVE PROCESS.

MY SECOND CONCLUSION CONCERNS THIS FURTHER STAGE. IF

AN EMPLOYEE IS TO BE DENIED GOVERNMENT REPRESENTATION AS

SOON AS HE BECOMES SUSPECTED OF A CRIME AND AN INVESTIGATION

BEGINS, THE PRESUMPTION OF INNOCENCE DOES HIM LITTLE GOOD.

ON THE OTHER HAND, CONTINUED JUSTICE DEPARTMENT REPRESENTA-

TION OF AN EMPLOYEE IN A FEDERAL CRIMINAL CASE, AFTER HIS

INDICTMENT, IS OPEN TO JUDICIAL OBJECTION, BECAUSE A FEDERAL

INDICTMENT PRESUMABLY REPRESENTS THE DEPARTMENT'S JUDGEMENT

THAT THE EMPLOYEE IS GUILTY—A JUDGMENT INCONSISTENT WITH

FURTHER EFFORTS IN HIS BEHALF. AT THIS POINT, TOO, THE

INTERESTS OF PROMOTING FEARLESS PERFORMANCE OF DUTY ARE OUT-

WEIGHED BY THE GOVERNMENT'S INTEREST IN DETERRING FUTURE ACTS

OF THE SORT FOR WHICH THE INDICTMENT WAS HANDED DOWN.

PRECISELY WHAT SHOULD BE THE CUT-OFF POINT IS A VERY

DIFFICULT QUESTION. IN CRIMINAL OR CONGRESSIONAL INVESTIGATIONS

THE CUT-OFF POINT COULD BE WHEN THE INVESTIGATION BEGINS, WHEN

IT FOCUSES ON THE PARTICULAR EMPLOYEE, WHEN THE GOVERNMENT
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LEARNS THE FIRST PIECE OF INCRIMINATING INFORMATION, WHEN

IT LEARNS ENOUGH TO JUSTIFY AN INDICTMENT, OR WHEN IT

ACTUALLY DECIDES TO INDICT. OF THESE, THE TIME WHEN IT

HAS FINALLY DECIDED TO INDICT SEEMS TO BE BOTH EASIEST TO

ADMINISTER AND MOST BENEFICIAL TO THE EMPLOYEE CONSISTENT

WITH DEPARTMENT RESPONSIBILITIES.

IN CIVIL SUITS BASED ON THE SAME SUBJECT MATTER AS A

CRIMINAL INVESTIGATION, IT SEEMS POSSIBLE TO DEFEND THE EM-

PLOYEE EVEN AFTER HIS INDICTMENT ON THE CRIMINAL CHARGE.

AFTER ALL, HIS GOOD FAITH, REASONABLE BELIEF THAT HIS ACTIONS

WERE LEGAL MAY BE A DEFENSE TO CIVIL LIABILITY, EVEN IF THE

ACTIONS ARE HELD TO BE ILLEGAL. BUT, THE WISDOM OF SUCH A

DEFENSE IS A TOUGHER QUESTION. IN MY JUDGMENT, THE BALANCE

OP INTERESTS BETWEEN DETERRENCE AND EMPLOYEE MORALE SHOULD

BE RESOLVED IN FAVOR OF DETERRENCE ONCE A FEDERAL INDICTMENT

HAS BEEN HANDED DOWN. WHEN THE FEDERAL INDICTMENT IS BASED

ON AN UNRELATED MATTER, HOWEVER, THERE IS NO REASON WHY THE

DEPARTMENT CANNOT CONTINUE TO DEFEND THE EMPLOYEE IN A CON-

CURRENT CIVIL SUIT OR OTHER PROCEEDINGS.

MY FINAL CONCLUSION CONCERNS ATTORNEY-CLIENT CONFIDEN-

TIALITY AND ITS RELATION TO REPRESENTATION OF GOVERNMENT

EMPLOYEES. SOME HAVE ARGUED THAT THE GOVERNMENT LAWYER'S PECULIAR

RESPONSIBILITIES PRECLUDE ANY CONFIDENTIAL ATTORNEY-CLIENT
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RELATIONSHIP WITH ANOTHER GOVERNMENT EMPLOYEE. THEREFORE

ANY INCRIMINATING INFORMATION GAINED WHILE REPRESENTING

SUCH AN EMPLOYEE MUST BE TURNED OVER TO THE APPROPRIATE

PROSECUTORIAL AUTHORITIES. THUS, EVEN WHEN THE INTERESTS

OF THE UNITED STATES ALLOW THE JUSTICE DEPARTMENT TO

REPRESENT A GOVERNMENTAL EMPLOYEE, THE ETHICAL RESPONSIBIL-

ITIES OF DEPARTMENT LAWYERS FORBID COMPLETE REPRESENTATION.

IN THE PAST, AN EMPLOYEE WHO SOUGHT DEPARTMENT REPRESENTA-

TION HAD TO WAIVE HIS ATTORNEY-CLIENT PRIVILEGE WHENEVER THERE

WAS ANY CHANCE OF FUTURE CRIMINAL INVESTIGATION ON THE SAME

FACTS. THIS UNFORTUNATE POLICY CAME TO OUR ATTENTION DURING

THE RECENT SPATE OF CONGRESSIONAL HEARINGS, CRIMINAL INVES-

TIGATIONS, AND CIVIL SUITS OVER THE ALLEGED ILLEGAL INTELLIGENT. I

GATHERING BY THE FBI AND CIA IN THE 1960 'S. OUR INTERIM

SOLUTION HAS BEEN TO PAY PRIVATE ATTORNEYS TO REPRESENT THESE

EMPLOYEES WHILE WE INVESTIGATE THE POSSIBILITY OF CRIMINAL

CONDUCT AND TO CEASE THE PAYMENTS WHEN A DECISION TO INDICT

HAS BEEN MADE. EVENTUALLY, HOWEVER, I HOPE THAT WE WILL RECOG-

NIZE THAT A GOVERNMENT ATTORNEY'S ETHICAL RESPONSIBILITIES

DO NOT FORBID HIM TO ENTER INTO A FULL ATTORNEY-CLIENT RELATION-

SHIP WITH AN ACCUSED, SUED, INVESTIGATED OR OTHER SCRUTINIZED

GOVERNMENT EMPLOYEE.

21-221 O - 78 - 34
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THIS HAS BEEN RECOGNIZED, AT LEAST FOR REPRESENTATION

IN CERTAIN PERSONNEL ADMINISTRATION PROCEEDINGS, BY THE

NATIONAL COUNCIL OF THE FEDERAL BAR ASSOCIATION. IN 1973,

THE COUNCIL ADOPTED SUPPLEMENTARY FEDERAL ETHICAL CONSID-

ERATIONS TO THE A.B.A. CODE OF PROFESSIONAL RESPONSIBILITY.

THESE SUPPLEMENTARY CONSIDERATIONS STATE THAT WHEN A

FEDERAL LAWYER IS DESIGNATED TO REPRESENT A FELLOW EMPLOYEE,

THEIR ASSUMPTION OF THE TRADITIONAL ATTORNEY-CLIENT

RELATIONSHIP IS NOT INCONSISTENT WITH THE PUBLIC INTEREST,

AND ATTORNEY-CLIENT COMMUNICATIONS SHALL BE PRIVILEGED. I

THINK THE SAME CONSIDERATIONS SHOULD APPLY FOR DEFENSE OF AN

EMPLOYEE IN ANY PROCEEDING SHORT OF FORMAL INDICTMENT.

THIS VIEW GOES AGAINST THE GRAIN OF MANY DEPARTMENT

ATTORNEYS, WHO PERCEIVE IT AS IN CONTRAVENTION OF TKE PUBLIC

INTEREST. I SUGGEST THAT WE CAN AND SHOULD INTERPRET THE

PUBLIC INTEREST MORE BROADLY.

THE DEPARTMENT OF JUSTICE IS NOT A SINGLE LAWYER, WHO

CANNOT REPRESENT TWO CONFLICTING CAUSES, HOWEVER GOOD THEY

BOTH MAY BE. RATHER, IT IS A COLLECTION OF SMALLER ENTITIES,

THE FBI, THE CIVIL RIGHTS DIVISION, AND SO ON, WHO DEFEND

DIFFERENT AND CONFLICTING INTERESTS ON A DAILY BASIS. SURELY

WE CAN MAKE ROOM FOR ONE MORE - THE PUBLIC INTEREST IN FEAR-

LESS AND HIGHLY MOTIVATED FEDERAL EMPLOYEES. TO THOSE WHO

SAY THAT THIS DEFENSE WILL INTERFERE WITH OUR PROPER

FUNCTION - THE PROSECUTION OF THE GUILTY, I CAN ONLY RESPOND
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THAT THAT IS A MISSTATEMENT OF OUR FUNCTION. IT IS BETTER

STATED BY AN INSCRIPTION IN THE JUSTICE DEPARTMENT BUILDING:

"THE UNITED STATES WINS ITS CASE WHENEVER JUSTICE IS DONE

ONE OF ITS CITIZENS. ..." THIS IS ESPECIALLY TRUE WHEN THAT

CITIZEN IS AN UNPOPULAR LITIGANT.

lKW-1976-Ol
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Exhibit 40: General Accounting OfHce Report of May 6, 1977

.^«-.,. REPORT OF THE
COMPTROLLER GENERAL

^.™«- OF THE UNITED STATES

Lawsuits Against The Government

Relating To A Bill To Amend The

Privacy Act Of 1974

Department of Justice

As of June 1, 1976, 143 lawsuits were pend-
ing against the Governnnent or its employees
for activities, such as trespass without con-

sent, listed in House bill 12039. The bill,

which would have amended the Privacy Act
of 1974, did not pass the Ninety-fourth

Congress.

The amount of money the Government could
be liable for due to activities covered by the

bill cannot be assessed because some lawsuits

contained allegations unrelated to matters in

the bill.

Private attorneys from 20 law firms were re-

tained by the Department of Justice to repre-

sent 52 defendants in 8 lawsuits.

GGD-77-21 MAY 6. 1977
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COMPTROUUER GENERAL Or THE UNITED STATES
WASHIfvKSTON. D.C. 20S4«

The Honorable Richardson Preyer
Chairman, Subcommittee on Government

Information and Individual Rights
Committee on Government Operations
House of Representatives

Dear Mr. Chairman:

By letter dated April 7, 1976, former Chairman Bella S.

Abzug requested that we provide information on certain law-
suits filed against the United States— an agency, any officer,
or employee thereof. These lawsuits, a result of alleged
wrongdoings, related to or arose from various programs or
activities that would have been listed in subsection
(12)(A)-(D) of section 552a of title 5 U.S.C.— hereafter
referred to as subsection (12)(A)-{D)— if H.R. 12039, Ninety-
fourth Congress, Second session, 1976, had been enacted into
law. The bill would have required that persons be informed
that they were subjects of these programs or activities
and advised of, among other matters, their rights under the
Freedom of Information and Privacy Acts. (See app. II.)

As requested by the Subcommittee, we obtained information
on

—pending lawsuits that relate to the type of activities
covered by the bill,

--statutory authority for hiring private attorneys and
the selection process used, and

—defendants represented by private attorneys.

We did not review all lawsuits pending on June 1, 1976,
in the Department of Justice; however, we took steps to iden-
tify lawsuits that alleged the kinds of activities listed
in the bill. We reviewed records pertaining to these lawsuits
and to private attorneys retained in connection with them.
The results are summarized in the following pages and detailed
in the appendixes to this letter.
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When a civil lawsuit is filed against the United States,
or an agency or officer thereof in his official capacity, the
complaint, stating facts constituting a cause of action and
containing a request for relief, is served on the U.S.
attorney for the district where the lawsuit originates. A
copy is also served upon the agency or employee named as
a party and upon the Department of Justice, where it is
assigned to the appropriate division and section.

Each Department of Justice division, under a decen-
tralized records management system, summarizes the complaints
on docket cards and classifies them by subject matter and
statutory reference. Consequently, lawsuits involving
activities outlined in subsection (12)(A)-(D) are not easily
identifiable and could fall under many classification num-
bers. A Department official told us that activities such
as those outlined in subsection (12)(A)-(D) are considered
unusual and not frequent enough to warrant a separate clas-
sification number. Therefore, we limited our review to
complaints handled in divisions and sections within the
Department thkt would ordinarily handle litigation
concerning activities identified in the bill and to classi-
fication numbers which would most likely contain applicable
complaints. The divisions and sections to which we limited
our review were: (1) Criminal Division—Special Litigation
Section; (2) Civil Division—General and Special Litigation,
Information and Privacy, and Torts Sections; and (3) Tax
Division.

LAWSUITS PENDING JUNE 1, 1976

As of June 1, 1976, there were 60,372 lawsuits pending
in the divisions or sections to which we limited our review.
From these, we identified 143 lawsuits (see app. Ill) that
appeared to allege activities listed in subsection {12){A)-(D)
The analysis of these cases is based solely on the allega-
tions in the complaints reviewed. These cases are summarized
in the following table.
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Number of allegations
Cause of action in lawsuits (no t e a )

Interception of oral or written
communication without search
warrant or consent 87

Search, physical intrusion, or
trespass without search warrant
or consent 98

Subject of file or index in
connection with operations of
CHAOS, COINTELPRO, Special
Service Staff (note b) 13

a/More than one action was alleged in a number of complaints.

b/Operation CHAOS was established in the Central Intelligence
Agency in 1967 to collect, coordinate, and evaluate informa-
tion on the extent of foreign influence on American
dissidents. It was terminated on March 15, 1974. COINTELPRO
is a generic term describing seven separate "counterintel-
ligence" programs that had been implemented by the Federal
Bureau of Investigation at different times from 1956
to 1971. Five of these programs were directed at the
disruption, exposure, or neutralization of particular
domestic-based groups and individuals. The other two were
to encourage and stimulate a variety of counterintelligence
efforts against hostile foreign intelligence sources,
foreign Communist organizations, and individuals connected
with them. The Special Service Staff was established by
the Internal Revenue Service in 1969 to gather information
about so-called "extremist" organizations and individuals
to see if they were meeting their tax responsibilities.
It was disbanded in 1973.

We have enclosed examples of several lawsuits to pro-
vide a better understanding of those filed. (See app . IV.)
We did not evaluate the merits nor verify the allegations
in any of the lawsuits listed.

LIABILITY OF LAWSUITS NOT ESTIMAB LE

The potential liability of the United States with res-
pect to these lawsuits cannot be assessed, especially with
regard to liability arising out of or relating to activities
listed in subsection (12)(A)-(D). The monetary damages
listed for lawsuits in appendix III show the potential
liability in each lawsuit, not just the liability appli-
cable to the activities listed in subsection (12)(A)-(D).
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Many lawsuits alleged more than one cause of action. Some
of the actions were unrelated to the activities listed
in subsection (12)(A)-(D), and a respective apportioning
cannot be made for damages sought.

The Deputy Assistant Attorney General for the Civil
Division stated two general principles concerning who
may ultimately be liable in these actions if a mone-
tary judgment is entered:

—The United States is not liable for any monetary
judgment entered against a present or former
employee in his individual capacity, and there
is no general statutory provision for Government
payment of, or indemnification for, such judg-
ments.

—The United States would be liable for a monetary
judgment only if it were entered pursuant to a
Federal statute waiving the Government's sover-
eign immunity. Generally such statutes provide
for suits against the United States eo nomine , 1/
as in the Federal Tort Claims Act, but may
permit monetary relief in suits against a
Federal employee in his official capacity, such
as in title VII of the 1964 Civil Rights Act.

Although this official stressed that each lawsuit must,
however, be assessed individually, that in the event the suit
for monetary damages is not properly grounded upon a statutory
basis allowing such suits, or the plaintiff has named the
wrong party. Department attorneys will generally move to
dismiss the action as an unconsented suit, or the court may
permit the amendment of the complaint to name the proper
party-defendant.

Furthermore, officials of the Civil Division stated
that the Attorney General has broad inherent authority to
compromise litigation entrusted to his responsibility
that is against the United States or its employees in
their official capacities. Within certain limits, this
authority may be delegated to his designee. The basis
for compromising a particular claim is primarily depend-
dent on the litigative risk involved (the chances of
winning or losing the case) but that factor is considered
together with a host of other considerations, such as

1/Under that name,
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the offer of settlement made and/or the stage of the
proceedings. However, the Deputy Assistant Attorney
General for the Civil Division stated that when an
employee is sued individually for monetary damages,
the ability to compromise the litigation is restricted,
as any monetary settlement must be satisfied by the
individual defendant, and not by the United States.

Department officials told us that the chances of a

plaintiff's prevailing could not be disclosed. The
officials believed that such an assessment would expose
the strengths and weaknesses of the parties' position.
Furthermore, it was the Department's position that opinions
expressed could be expected to have prejudicial impact on
the United States and on Government employees who are
defendants in the suits.

COST DATA NOT AVAILABLE ON
USE OF DEPARTMENT OF JUSTI CE
DEFENSE ATTORNEY S

We could not determine the Department's costs for those
lawsuits defended by Department attorneys. An official told
us that the total cost depends on the length and scope of
the judicial proceeding required to resolve the dispute.
This official said many suits identified by us were in their
earliest stages; therefore, it was impossible to estimate
whether or not they would be disposed of on various motions,
such as a motion to dismiss, or whether a full trial on
the merits of the lawsuit would be required.

This official also stated that Department attorneys'
costs would be imprecise because the Department does not
allocate overhead costs. Of the divisions reviewed, only
the Criminal Division maintains records relating to the
number of hours spent by each attorney on a particular
lawsuit, but even there the time spent by section chiefs
and above is not recorded.

The Deputy Assistant Attorney General for the Civil
Division said that the Department neither recoups attor-
neys' fees for representing defendants who have judgments
passed against them nor recovers monetary damages from
defendants if the Government is found liable.

BASIS FOR RETAINI NG PRIVATE ATTORNEYS

Section 517 of title 28 U.S.C. allows the Attorney
General to represent the ""interests of the United States."
In view of Department of Justice officials, it is in
the interests of the United States- to assure those who
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accept Qovernment employment that the cost of defending
litigation arising out of the performance of official
responsibilities will not be a burden of Government service.
Traditionally, Department of Justice attorneys have repre-
sented Government officials in civil suits brought against
them as a result of their performing Government duties.

The Department, in commenting on our report, said
that when a Federal employee is sued in his official capa-
city, the Department will represent him as a public officer
because the suit concerns the control of Government conduct;
it is the office, and not the individual employee, which
is being represented. Section 516 of title 28 U.S.C.
reserves to the Department, except where otherwise
authorized by law, the conduct of litigation in which
the United States, its agencies, or officers, (in official
capacities as officers) are parties.

If a defendant is sued in his individual capacity for
acts arising out of his employment and if he wants Depart-
ment representation, he must request it. The Assistant
Attorney General, who headed the Office of Legal Counsel
at the time of our review, told us that most defendants
being sued in their individual capacity request Department
representation, and most of the time the Department agrees
to represent them. He said the Government would have
difficulty hiring employees if they were held responsible
for their own defense for actions against themselves
personally arising out of their employment.

This official further stated that the Attorney General
does not have express authority to contract with private
attorneys. The Attorney General does this contracting
on the basis of legal opinions rendered by the Department's
Office of Legal Counsel.

The Department has found it necessary to hire private
attorneys rather than use its attorneys. First, because
of ongoing criminal investigations of defendants in
several cases, it contracted with private attorneys for
ethical considerations. If its attorneys represented defen-
dants who were subject to later criminal prosecutions by
the Department, this, according to the former head of the
Office of Legal Counsel, would pose substantial conflicts
of interest. The defendants, while under the Department's
representation, could disclose something which, if later
used against them would violate professional ethics. In
addition, the Department would withdraw its representation
if the defendants in the civil suits subsequently became
defendants in related Federal criminal proceedings. By
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contracting with private attorneys the Department could
terminate the contract, but the defendants could continue
to retain the same attorneys at their own expense. Thus,
continuity of the defendants' representation would be main-
tained .

Second, the Department stated, in commenting on our
report, that if conflicts exist between the legal or
factual positions of various employees in the same case
which make it inappropriate for a single attorney to
represent them all, the employees may be separated into
as many groups as necessary to resolve the conflict, and
each group may be provided with separate representation.
Some situations may make it advisable to provide private
representation to all conflicting groups and to withhold
Department of Justice attorneys so as not to prejudice
particular defendants.

Criminal investigations were still being conducted by
the Department in five of the eight lawsuits in which pri-
vate counsel had been retained at the time we completed
our review. The Deputy Assistant Attorney General for
the Civil Division told us that no criminal charges had
been filed against any of the individual defendants and
that if charges were filed, Department of Justice representa-
tion--either direct or by retained private counsal--would
cease, pursuant to the Attorney General's guidelines.
(See app. VI.) Because of interdefendent conflicts,
private attorneys are still retained in other suits
where no criminal investigation is being conducted.

SELECTION OF PRIVATE ATTORNEYS

No standard procedure is used in the selection of
private attorneys. We were told that selection was
done on a case-by-case basis. An official in the Criminal
Division told us that recommendations on various private
attorneys were made from within the Department or the
agencies where the defendants were employed. Selection
of attorneys was then left to defendants in lawsuits
handled by the Criminal Division.

An official in the Civil Division told us that in
many cases the Department retained private attorneys who
had already been hired by individuals before the Depart-
ment decided to pay for private representation. The
Department, in commenting on our report, said that it was
economically beneficial to hire private attorneys already
working on cases because they were knowledgeable of factual
and legal aspects of the cases. (See app. VIII.) In
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addition* an official in the Civil Division, stated that,
to the extent possible, the Department seeks to respect
defendants' choices as to which attorneys should represent
them.

When it is necessary for the Department to select
attorneys. Civil Division officials told us that attorneys
of demonstrated competency in litigation skills are sought.
The factors considered in their selection are:

—familiarity with defenses applicable to Government
employees,

—manpower resources required for representing the
defendant or group of defendants,

—location where the suit is being brought, and

—willingness to undertake representation at the
Government's rate of compensation.

As mentioned earlier, the Attorney General does not
have express authority to contract for private attorneys.
The Department, in commenting on our report, said that
the need to hire private attorneys, as in cases listed on
page 9, was not so frequent in the past. (See app . VIII.)
Therefore, established contracting procedures were determined
to be inappropriate. Private attorneys hired in these cases
were only sent letters confirming their retention.

In order to avoid ethical impropriety, the Department
emphasized in these letters that, while the Department
assumed the responsibility for payment, the attorney's
responsibility is solely to his individual client and not
to the Department. (See app. V.) On January 19, 1977,
the Attorney General issued an order concerning the limits
within which the Department may provide for representation
of Federal employees. (See app. VI.) The Attorney General's
representation guidelines state that the Department will not
provide or pay for representation where the position taken
would oppose positions maintained by the United States itself

When hiring private attorneys, the Department is
willing to pay the standard fee charged by the firm, up
to $75 per hour. No formal procedures were followed to
arrive at a standard hourly fee, nor were any ceiling
restrictions placed on time or cost in retaining private
attorneys. We were told that the $75 hourly fee evolved
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from within the Civil Division after examination was made
of fees charged by different law firms and after the Depart-
ment's evaluation of the work that would be involved in
these cases. The Department is currently studying different
procurement options.

APPROVED PRIVATE ATTORNEY LISTS
ARE NOT MAINTAINED

Officials at the Departments of Justice and the Treasury
and the Central Intelligence Agency told us that they do not
maintain a list of approved private attorneys, and our
review did not indicate such lists were maintained.

LAWSUITS FOR WHICH DEFENDANTS WERE
REPRESENTED BY PRIVATE ATTORNEYS

In connection with the lawsuits identified, attorneys
from 20 law firms have been retained by the Department for
52 defendants. These defendants were named in the following
eight lawsuits.

Jane Fonda v. Richard Nixon, et al

.

Morton Halperin, et al . v. Henry Kissinger, et al

.

Bertram Zweibon, et al . v. John N. Mitchell, et al

.

Socialist Workers Party, et al . v. Attorney General, et al
Berlin Democratic Club, et al. v. Donald Rumsfeld, et al.
Grove Press, et al . v. CIA, et al.
Stephanie Kipperman, et al. v. John McCone , et al

.

(Doe V. McCone)
Rodney Driver v. Richard Helms, et al.

Additional details on the suits are provided in appendix VII.

As of September 21, 1976, costs for private attorneys'
services in all but one lawsuit were about $440,000.
Although private attorneys were retained in the Fonda
case, no costs were incurred as of February 1977. An
official stated that it is impossible to estimate accurately
the potential costs which the Department might incur in
these cases. Such costs will depend upon the size and
scope of discovery, the research time needed for preparation,
the necessity of trial, and the possibility of future
appellate proceedings.

Private attorneys are not required to submit bills for
their services on any regular basis, but do so according to
the practices of their law firms. Bills submitted are re-
viewed by Division officials in reference to the reasonable-
ness of the work performed.
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In February 1977, the Department requested a supple-
mental appropriation in the amount of $4,878,000 to provide
legal representation in matters requiring private counsel.
The Deputy Assistant Attorney General in the Civil Division
said the figure was based on the Department's best estimate
because it is impossible to predict with any certainty
what stage proceedings will advance to, how long they will
last, and a host of other unpredictable factors.

As agreed with the Subcommittee, the Departments of
Justice and the Treasury and the Central Intelligence Agency
were given an opportunity to comment on this report.
(See apps. VIII, IX, and X.) Their comments have been
included in applicable sections of this report. We trust
that the information contained in the report will be helpful
to you

Sin

rn 1^
Comptroller General
of the United States

10
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NINETY-FOURTH CONGRESS

Con9res(fi( of tte ?Hntteb States;

J^owit of 3EepreKentatibe{(

GOVERNMENT INFORMATION AND INDIVIDUAL RIGHTS
SUBCOMMITTEE

OF THE

COMMITTEE ON GOVERNMENT OPERATIONS

Rayburn House Office Building. Room B-J49-B-C

WASHINGTON. O.C. 20SIS

D-13fJ441
April 7, 1976

Honorable Eljner B. Staats
Comptroller General of the United States
General Accounting Office
441 G Street, Northwest
Washington, D.C. 20548

Dear Mr. Comptroller General:

This Subcormittee has oversight jurisdiction of the Department
of Justice and is especially concerned with efficiency and economy in

government. In connection with our work in these areas, we have been
interested in determining the number, nature and potential cost to the

United States of certain lawsuits brought against the government as

a result of alleged wrongdoing arising out of various intelligence pro-
grams. Some of the programs to which I have reference are set forth
in new subsection (12) (A) -(D) of a bill, H.R. 12039, which I recently
introduced. A copy of the bill is enclosed for your convenience.

The Subconmittee now requests the GAD to conduct an audit to

determine the following:

1) A list of all cases presently pending against the United States,
an agency thereof, or any officer or enployee thereof, relating to,

arising out of, or alleging damages due to the operations of the programs
or activities listed in the new subsection (12) (A) -(D) of H.R. 12039.
This should include the names of all parties, dates filed, court in
which pending, nature of claims, statutes under which relief sought,
amount of monetary relief sought, and status of each case. We are
also interested in an assessment of the chances of the plaintiff pre-
vailing and the potential liability of the United States in such cases.
Also, we weint to know what efforts are or have been made to settle such
cases.

2) A list of the defendants represented by the Department of
Justice, and those represented by private attorneys. Please also supply
an assessment of the costs of each of these categories of defense to

11
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Honorable Elmer B. Staats
April 7, 1976

the government. Also, please determine under what statutory authority
outside counsel is retained; the details of such arrangements and the
selection of counsel; and the potential cost to the government of
hiring outside counsel for these cases.

I would request further that the GAD examine the list of "approved"
private lawyers maintained by any federal agency, including the "Private
Attorney Panel" described in the Central Intelligence Agency's Privacy
Act filing in the August 28, 1975 Federal Register, which is attached.
I would ask that the procedures for selecting and approving such attorneys
be examined, including the potential for conflict of interest in repre-
senting agency employees or clients, and/or favoritism in the awarding
of government contracts, services, appointments or other benefits.

If there are any questions concerning this request, or specifics
concerning the type of action against the government with vrtiich the
Subcommittee is concerned, please have your staff contact Timothy Ingrain,

Staff Director of the Subcamiittee.

Sincerely,

Chairwoman

Enclosures

BELLA S. ABZUG (J

12
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94Tu CONGRESS
2n Session H. R. 12039

IN THE HOUSE OP KEPKESENTATIVES

FEBBDAnr 24,1976

iLs. Ajxzx'C inlroduced tLe following biU; which was referred to the Com-
mittee on Government Operations

A BILL
To ameod the Privac}^ Act of 1974.

1 Be it enacted by the Senate and House of Revresenta-

2 lives of the United States of America in Congress assembled,

3 Tliat section 552a of title 5, United Stales Code, is

4 amended

—

5 (1) by striking out subsection (d) (2) (B) (i)

G and inserting in lieu tbereof the following:

"^ " (i) correct, expunge, update, or supplenaent

S any portion thereof which the individual believes is

9 not accurate, relevant, legally maintained, timely, or

10 complete; or"";

^^ (2) by striking out "and" at the end of paragiapb

^^ (10) of subsection (e) , by striking out the period at

13

21-221 O - 78 - 35
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1 tije ciid 01 jiaragraj'h (11) of such subsection and Lnscri-

2 LDg in lieu thereof "; and", and bv iaserdng immediatel}'

3 thereafter the following new paragraph:

4 "(12) Lnfonn each person vrho was

—

5 "(-^) ^e sender or receiver of any written

6 connnunication, or communlcatinn hy wire, cjbl*',

7 radio, or other means which was intercepted, re-

8 corded, or otherwise examined; by such ao:eDcy. or

9 any officer or employee thereof, without a search

10 warrant, or withoat the consent of both the sender

11 and receiver: or the occupant, resident, or owner of

12 any premises or vehicle which was the subject of

13 any ^e^irch, physical intrusion, or other trespass^ by

14- such agency, or any officer or employee thereof,

15 without a search warrant, or without the consent of

16 such person;

17 " (^) ^^^ subject of a file or named in an index

18 cjeatei mairiiained^ or dissemiaateii by such

19 agency, or any officer or employee thereof^ in con-

20 nection with an operation or program known as

21 CHAOS, which operation or program is described

22 '^ the report, dated June 1975, to the President

23 by the Commission on CIA Activities Within tlie

24 . United States;

25 " (CI the snbiect of a file or named in an index.

14
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J crcntcfl, irininlEinod, oj" d!"?cinir,r;tc'd by si:cb r.'jcucw

2 or aoy ofLotr or cinjjluyee thereof, id coDDeciiuD

3 \^•iLh an operation or pro^raiD 1:dov>ii as "Counler-

4 in(€lIi;;eDce ProuTam^' or "COINTELPRO". ^hirli

5 operation or pro^Tam is described in the Stalenient

Q of Hon. Williain E. Saibe, and tie hearings of

7 SuboomjnJtlee of the House JudJciaiy ConunitLee

8 on Xovember 20, 1974;

9 " (D) the subject of a fiJe or nanied in an index

10 created, maintained, or disseminated bj such agency,

11 or any ofiocer or employee thereof, in connecDon

12 with an operation or program of the Interna] Bev-

13 enue Service known as "The SpeclaJ Service Staff",

14 which operation or program is described in the

15 Joint Commi ti p.p. on Int>ema] Revenue Taxation

16 ConoLmitLee Print entitled "Investigation of the Spe-

17- cial Service Staff of the Internal Revenue Service"

18 dated June 5, 1975;

19 that he, she, or it is or was such a person, provide each

20 such person with a clear and concise statement of such

21 person's rights under this section and section 552 of this

22 title, and provide each such person with the option of

23 requiring that agency to destroy each copy of such file

24 or index in its possession/*

15
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4

1 (3) by strikiug out ^'(e) (6), (7), (9), (10),

2 aud (11)" in subsection (j) and Lnseitiug in lien

.
3 thereof *'(e) (G), (7), (9), (10), (11), and (12) ^

4 (4) by striking out paragraph (1) of such subsec-

5 tion;and

6 (5) by striking out paragraph (3) of subsection

7 (k) and redesignating the following paragraphs

S accoidiDirlv.

16
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APPENDIX III APPENDIX III

ABBREVIATIONS USED IN APPENDIX III

ATF - Bureau of Alcohol, Tabacco and Firearms

BNDD - Bureau of Narcotics and Dangerous Drugs

BOP - Bureau of Prisons

CIA - Central Intelligence Agency

DEA - Drug Enforcement Administration

DOI - Department of Interior

DOJ - Department of Justice

DOL - Department of Labor

FBI - Federal Bureau of Investigation

INS - Immigration and Naturalization Service

IRS - Internal Revenue Service

NSC - National Security Council

SEC - Securities and Exchange Commission

SBA - Small Business Administration

U.S.A. - United States of America

31
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1. Jane Fonda

CASE EXAMPLES OF LAWSUITS

Plaintiff

Richard M. Nixon, President of the United States; L. Patrick Gray;
William C. Ruckelshaus; Charles W. Colson; John W. Dean, III;

John D. Ehrlichman; H. Robert Haldetnan; John Mitchell; Richard
Kleindienst; Tom Charles Huston; Robert C. Mardian; Elliot L.

Richardson, Attorney General of the United States; George P.

Schultz, Secretary of the Treasury of the United States; James R.

Schlesinger, Secretary of Defense of the United States; Henry A.

Kissinger, Secretary of State of the United States; Clarence
Kelley, Director of the Federal Bureau of Investigation of the
United States; James W. Roley, Director of the United States
Secret Seirvice; Vernon A. Walters, Acting Director of the United
States Central Intelligence Agency; Vernon D. Acree, Commissioner
of Customs of the United States Bureau of Customs; E. T. Klassen,
Postmaster General of the United States Postal Service; Morgan
Guaranty Trust Company of New York; City National Bank of Los
Angeles, California.

Defendants

DATE FILED! AGENCIES INVOLVED:

October 18, 1973 White House, DOJ, FBI, DOD,

CIA, Postal Service,
Departments of the Treasury
and State, Secret Service

COURT FILED:

Central District of California

MONETARY DAMAGES:

SECTION OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY :

Section A

DOCKET NUMBER:

$19,800,000 145-1-323

32
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SUMMARY OF ACTIONS ;

Plaintiff alleges the following:

--U.S. Customs agents searched plaintiff's baggage without
warrant, subpoena, or permission, and seized and forwarded an

address book to the FBI.

--FBI agents obtained records of plaintiff's personal and

professional financial transactions without subpoena, warrant,
or any legitimate need.

--U.S. Government agents took written materials from plaintiff's
rental car after breaking into the car.

--Unknown U.S. agents, without warrant, subpoena, or permission,
intercepted plaintiff's mails, wire, and/or oral communications.

--Defendants or their agents engaged in electronic surveillance of

plaintiff's residence and conversations without warrant or

probable cause.

2. Grove Press, Inc., Barnet Lee Rosset, Jr., Fred Jordan

Plaintiffs

Central Intelligence Agency, William E. Colby, Robert S. Young,
Charles W. Kane, James Schlesinger, Richard Helms, John A. McCone

,

William F. Radborn, James J. Angleton, Raymond Rocca, William J.

Hood, Newton S. Miller, Thomas Karamessines , Richard Obor, John
Doe, Richard Roe, Jane Doe, and other unknown employees of the
CIA and other agencies of the Federal Government.

Defendants

DATE FILED :

July 17, 1975

COURT FILED :

Southern District of New York

MONETARY DAMAGES :

Not determinable

AGENCY INVOLVED:

CIA

SECTIONS OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY :

Sections A and B

DOCKET NUMBER ;

145-1-433

33
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STATUS

:

SUMMARY OF ACTIONS:

Original action voluntarily
dismissed; second similar
action commenced on

December 8, 1976

Plaintiffs allcce the following:

--Plaintiffs formally requested access to all records held by the
CIA, and the request was denied. Plaintiffs believe the denial
was motivated by desire to conceal evidence of actions under-
taken by officials of the CIA and are now suing to obtain their
files.

--A counterintelligence file was collected on the magazine
publishing and motion picture distribution of Grove Press using
overt and covert methods of investigation and surveillance. The
file was organized and maintained to investigate Plaintiff
Rosset's political beliefs, and Plaintiff Grove's publishing
and distribution activities in the U.S. for purposes unrelated
to any lawful function of the defendants.

--Wire communications were intercepted to obtain information for

the file.

--A "mailwatch" by the defendants including the opening and
reproduction of first-class mail sent to plaintiff.

--Defendants arranged for physical surveillance of home of

plaintiff's secretary, and for a forceful entry and search of

said home to collect information for file.

3. Morton H. Halperin and Ina Halperin, suing individually and on

behalf of their minor children, David Halperin, Mark Halperin,
and Gary Halperin.

Plaintiffs

Henry A. Kissinger, Richard M. Nixon, John N. Mitchell, Ho R.

Haldeman, John Ehrlichman, Alexander Haig, William C. Sullivan,

Robert C. Mardian, Clarence Kelley, Jeb Stuart Magruder, John Doe^

Richard Doe, and other employees of the Federal Bureau of Investi-

gation and the Executive Department and other agencies of the

Government, Chesapeake and Potomac Telephone Company.
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Defendants

DATE FILED ;

June 1973

COURT FILED ;

District of Columbia

MONETARY DAMAGES :

$66,000 plus punitive damages

AGENCIES INVOLVED ;

FBI, White House, Department
of State

SECTION OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY ;

Section A

DOCKET NUMBER ;

145-1-271

STATUS

:

Summary judgment grant to all
defendants except Nixon,
Haldeman, and Mitchell on

December 16, 1976

SUMMARY OF ACTIONS ;

Plaintiffs allege the following;

--Electronic surveillance devices were installed on their home
telephone to intercept plaintiffs' wire connnunications,

--All FBI records of such occurrences were given to the White House
and were fraudulently concealed.

4. Mary Kirby

Plaintiff

Detective Robert E. Murrey, Jr., Detective Larry L. Clark,
Detective Gary R. Smith, and Special Agent Joseph Boykevich.

Defendants

DATE FILED: AGENCY INVOLVED:

Date received
JuLy 25, 1974

Office of Drug Abuse Law
Enforcement (currently DEA)
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SECTION OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY ;

Section A

DOCKET NUMBER ;

157-35-649

COURT FILED ;

District of Maryland

MONETARY DAMAGES ;

$60,000

SUMMARY OF ACTIONS ;

Plaintiff alleges the following;

--Defendants entered her premises under the authority, of a search
and seizure warrant against plaintiff's brother, who, according
to the affidavit in support of the warrant, was alleged to be
keeping controlled dangerous drugs on the premises. The defen-
dants did not exhibit the warrant to the plaintiff.

--Plaintiff also alleges assaults upon her person and arrest
without any cause or reason.

--Plaintiff alleges unreasonable search and seizure among other
charges.

5. Richard Dhoruba Moore

Plaintiff

Edward Levi, Attorney General of the United States, John N.

Mitchell, former Attorney General of the United States; Clarence M.

Kelley, Director of the Federal Bureau of Investigation; Richard M.

Nixon, former President of the United States; Robert C. Mardian,
former Assistant Attorney General, Department of Justice; Henry L.

Kissinger, Secretary of State; William E. Colby, Director of the

Central Intelligence Agency; Michael Codd, Commissioner of the

New York City Police Department; Howard Metzdorf , commander of the

Intelligence Division of the New York City Police Department;
Arthur C. Grubert, former commander of the Intelligence Division
of the New York City Police Department; Hugo Massini, past com-

mander of the Intelligence Division of the Inspectional Services
Bureau of the New York City Police Department; Robert M.

Morgenthau, District Attorney for County of New York, State of

New York; Eugene Gold, District Attorney for the County of Kings,

State of New York; Mario Merola, District Attorney for Bronx
County, New York; Nicholas Ferraro, District Attorney for Queens

County, State of New York; Richard Roe, representative of an
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unknown number of present and or former employees of the Federal
Bureau of Investigation, the Central Intelligence Agency, the

Department of Justice, the White House, the Secret Service, the

"Plumbers" Unit, or other department or institution which is

hereinafter disclosed to have directed or participated in the acts

complained of herein.

Defendants

DATE FILED: AGENCIES INVOLVED:

December 15, 1975

COURT FILED:

DOJ, FBI, CIA, White House,
Secret Service, Department of

State

Southern District of New York

MONETARY DAMAGES :

$7 50,000

SECTIONS OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY :

Sections A and C

DOCKET NUMBER:

146-1-19676

SUMMARY OF ACTIONS :

Plaintiff alleges the following:

--Defendants have conducted a widespread campaign of harrassment
and physical and electronic surveillance.

--Information was kept on him under the Counterintelligence
Program ("COINTELPRO") gained by electronic surveillance,
infiltration, and CIA conducted electronic surveillance and
kept a file on plaintiff.

--During plaintiff's trial, plaintiff's attorney's office was
illegally searched, and documents seized.

6. Seymour Pollack

Plaintiff

United States of America, Harold Tyler, John Mitchell, Charles E.

Peterson, Johnathan Goldstein, Robert Ogren, Richard Kibby,
Robert Clark, Herbert Stern, Richard T. Phillips, Joel Rosen,
William Robertson, Brian Shaughnessy, Sylvester Mollo,
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Harold McGuire, Harold Titus, Seymour Glanzer, John Fine, John J,

Kelly, Francis J. Cox, James Donovan, Thomas Sullivan, Stuart
Allen, Lester Green, Vincent Gambino, Michael Gardner, Thayer C.

Lindauer, Daniel Williamson, Estate of J. Edgar Hoover, Clarence
Kelly (sic), and "John Doe" and "Mary Roe," true names unknown,
persons intended being the persons who installed illegal "bugs"
and conducted illegal surveillance in the office of Louis Ostrer
Georgia Triantis Liakakis and "Mr. Flag," name fictitious, an
informer, whose true name is known to the Government.

Defendants

DATE FILED: AGENCIES INVOLVED:

March 22, 1976

COURT FILED ;

District of New Jersey

MONETARY DAMAGES :

$50,000,000

FBI, IRS, SEC, DOJ

SECTION OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY :

Section A

DOCKET NUMBER :

95-49-237

STATUS

:

SUMMARY OF ACTIONS:

Action dismissed in October
1976

Plaintiff alleges the following:

--Defendants committed grand larceny of plaintiff's papers,
records, tapes, and documents from the home of Robert G. (Bobby)

Baker.

--Defendants put plaintiff under illegal surveillance and

wiretapping or allowed their subordinates to commit those acts.

--He was subjected to illegal surveillance and wiretapping without
prior permission as required by law, constituting a trespass and

an invasion of plaintiff's privacy.
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7. Colonel Lloyd Sager

Plaintiff

V.

Benjamin Bailar, Postmaster General

Defendant

DATE FILED:

November 6, 1975

COURT FILED :

District of Columbia

MONETARY DAMAGES ;

$1 million

SUMMARY OF ACTIONS:

AGENCY INVOLVED :

Postal Service

SECTION OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY :

Section A

DOCKET NUMBER :

145-5-4025

Plaintiff alleges the following:

--His grandfather, father, and uncle were murdered.

--Information on plaintiff's mail has been given to people at the

plaintiff's current residence, the D.C. Veterans Home, Rehabili-
tation Center for Alcoholics.

--These people and postal employees are diverting plaintiff's
checks and intercepting, opening, and reading plaintiff's mail.

--The birth of plaintiff's daughter was kept a secret from him.

--Plaintiff's wife was used as a farmer uses a cow--for breeding
purposes to produce heirs to that property.

--Plaintiff received no medical treatment while in the Army, and
as a result, has been sexually impotent for more than 25 years.

--Plaintiff has never enjoyed the privileges of a commissioned
officer.
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Walter D. Teague, III and Indo-China Solidarity Committee

Plaintiff

V.

Donald C. Alexander, Randolph W. Thrower, Johnnie M. Walters,
Paul H. Wright, Jr., Edward D. Hughes, James J. McGarty, William F.

Gibney, Charles A. Hulberg, Donald W. Bacon, Roger V. Barth,
Harold E. Snyder, Donald 0. Virdin, Raymond F. Harless, Francis
Geibel, John J. Flynn, Phillip Granite, Leon Green, R. Richards
Rolapp, Joseph Clarkson, Robert Mardian, Edward Levi, Clarence M.

Kelley, Thomas Coll, Heston C. Cole, Harold R. Aaron, Howard H.

Calloway, George J. Keegan, Jr., John L. McLucas, Tom Charles
Huston, John Doe, Richard Roe, and Jane Poe.

Defendants

DATE FILED ;

March 25, 197 5

COURT FILED ;

District of Columbia

MONETARY DAMAGES ;

$375,000 compensatory,
$500,000 punitive

SUMMARY OF ACTIONS ;

Plaintiff alleges the following;

AGENCIES INVOLVED ;

IRS, FBI, DOD, DOJ

SECTION OF BILL TO WHICH ONE
OR MORE ALLEGATIONS APPLY ;

Section D

DOCKET NUMBER ;

5-16-893

Plaintiffs were targets of a special bureau called Special
Service Staff because of their political beliefs, associations,
and activities.

Information has been gathered and used to initiate special tax

investigations and special tax enforcement actions against
plaintiffs.
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EXAMPLE Of PRIVATE ATTORN Sf

RETELiTION LETTER

Dear Mr.

This will confirm your retention by the Department of Justice to

represent in one or more of the following cases:

John Doe, et al . v. John McCone, et al. , USDC N.D. Calif., Civil Action
No. C-75-1211-CBR; Rodney Driver, et al. v. Richard Helms, et al. ,

USDC D. R.I., Civil Action No. 75-0224; and Grove Press, Inc., et al. ,

V. CIA, et al. , USDC S.D. N.Y., Civil Action No. 75-3493. The fee

agreed upon was $ per hour plus costs. I wish to emphasize that

although the Department of Justice has assumed responsibility for your
remuneration in the course of such representation, your responsibility
is, of course, solely to your individual clients. Furthermore, should
the current conflicts of interest which led to our decision to retain outside
counsel be resolved in the future, there is the possibility that the De-
partment will reevaluate its position on representation and may wish,
at that time, to undertake the defense of your clients in this matter.
In addition, should any of your clients be indicted or otherwise determined
to be criminally culpable by the Criminal Division for any role he might
have played in the mail opening program, we may reevaluate the propriety
of our continuing to pay counsel for that person in these civil actions.
You and your clients should, finally, be aware that by entering into this
agreement, the Department of Justice in no way assumes aiiy responsi-
bility on the part of the United States government for any liability that
may be assessed against the individual defendants in these cases.

Attached is a letter to us from , Esq., the inde-
pendent counsel retained by the Department to undertake the groupings
of defendants. This letter provides you with the names of other attor-
neys retained by Justice and their clients. If you have any questions
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- 2

about the groupings, or if you or your clients become aware of a

potential conflict of interest at any time in the future, please contact
Mr. who will continue to handle problems involving conflicts
of int.-;rcsts in these three cases.

Sincerely,

Assistant Attorney General
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f-'<> .

-^ ;\ ©ffirp of llir Allnmru (GrnrrnI

lBn5!|intjlon,Il.CC.2053D

TITLE 28 -- JUDICIAL ADMINISTRATION

CHAPTER I -- DEPARTMENT OF JUSTICE

PART 50 -- STATEMENTS OF POLICY

Order No. 683-77

AGENCY: Department of Justice

ACTION: Statement of policy

EFFECTIVE DATE: The date of this publication.

SUMMARY: The attached statement of policy describes the
limits within which the Department may provide for repre-
sentation of Federal employees with respect to employment

-

related matters in which they are involved in their
individual capacity. Representation in these matters is
limited to state criminal proceedings, and civil and
Congressional proceedings.

SUPPLEMENTARY INFORMATION: It may be helpful to set
forth briefly the manner in which the representation
authority set forth in the statement of policy is cur-
rently being applied. Bearing in mind that extraordinary
situations may justify going to the outer limits of the
guidelines, the present practice of the Department is as
follows

:

1. The Department will represent an employee who is
sued or subpoenaed in his individual capacity,
if the acts which constitute the subject of the
proceeding reasonably appear to have been per-
formed \7ithin the scope of his employment and if
he is not the target of a Federal criminal in-
vestigation with respect to such actions.
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2. VJhere, although the employee reasonably appears
to have acted within the scope of his employ-
ment, a pending investigation has disclosed
some evidence of his specific participation in
a crime, the Department will pay for represent-
ation by a private attorney.

3. The Department will likewise pay for represent-
ation by a private attorney when several .

employees, otherwise entitled to representation
by the Department, have sufficiently conflict-
ing interests vihich in the Department's viev;
preclude representation of each of them by the
Department.

4. The Department will not represent, or pay for
the representation of, any employee, if, with
respect to the acts that are the subject of the
representation, an indictment or information
has been filed against him by the United States
or a pending investigation of the Department
indicates that he committed a criminal offense.

5. The Department will not provide or pay for
representation v^ere the positions taken would
oppose positions maintained by the United
States itself.

By virtue of the authority invested in me by 28
U.S.C. 509, Part 50 of Chapter I of Title 28 of the Code
of Federal Regulations is hereby amended by addition of
the following sections:
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§ 50.15 Representation of Federal Employees by
Department of Justice Attorneys or by
Private Counsel Furnished by the Depart-
ment in State Criminal Proceedings and
in Civil Proceedings and Congressional
Proceedings in Which Federal Employees are
Sued or Subpoenaed in Their Individual
Capacities.

(a) Under the procedures set forth below, a
federal employee (herein defined to include
former employees) may be represented by
Justice Department attorneys in state
criminal proceedings and in civil and
Congressional proceedings in which he is
sued or subpoenaed in his individual
capacities, not covered by §15.1 above.

(1) VThen an employee believes he is entitled
to representation by the Department of
Justice in a proceeding, he must submit a
request for that representation, together
with all process and pleadings served
upon him, to his immediate supervisor
or whomever is designated by the head
of his department or agency, forthwith.
The employee's employing federal agency
shall submit to the Civil Division in a
timely manner a statement, with all
supporting data, as to whether the employee
was acting within the scope of his employment,
together with its recommendation as to
whether representation should be
provided. The communication between
the employee and any individual acting as
an attorney at his employing agency, with
regard to the request for representation,
shall be treated as subject to the
attorney-client privilege. In emergency
situations the Civil Division may initiate
conditional representation after communication
by telephone with the employing agency.
In such cases, appropriate written data
raust be subsequently provided.

(2) Upon receipt of the agency's notification
of request for counsel, the Civil Division
will determine whether the employee's actions
reasonably appear to have been performed
within the scope of his employment, and
whether providing representation
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is in the interest of the United States.
If a negative determination is made; Civil
Division will inform the agency and/or the
employee that no representation will be
provided.

(3) J'There there appears to exist the possibility
of a federal criminal investigation or
indictment relating to the same subject matter
for which representation is sought, the Civil

Q Division v;ill contact a designated official
in the Criminal Division for a determination
whether the employee is either a target
of a federal criminal investigation or a
defendant in a federal criminal case. An
employee is the target of an investigation if,
in addition to being circumstantially implicated
by having the appropriate responsibilities
at the appropriate time, there is some
evidence of his specific participation in
a crime. In appropriate instances. Civil
Rights and Tax Divisions and any other
prosecutive authority within the Department
should be contacted for a similar determination.

(4) If the Criminal, Civil Rights or Tax Division
or other prosecutive authority within the
Department (hereinafter "prosecuting division")
indicates that the employee is not the target
of a criminal investigation concerning the act
or acts for which he seeks representation,
then representation may be provided. Similarly,
if the prosecuting division indicates that
there is an ongoing investigation, but into a
matter other than that for which representation
has been requested, then representation may
be provided.

(5) If the prosecuting division indicates that the
employee is the target of a criminal investiga-
tion concerning the act or acts for which he
seeks representation. Civil Division will
inform the employee that no representation by
Justice Department attorneys will be provided.
If the prosecuting division indicates that the
employee is a target of an investigation
concerning the act or acts for v;hich he seeks
representation, but no decision to seek an
indictment or issue an information has been made,
a private attorney may be provided to the
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employee at federal expense under the
procedures of § 50.16.

(6) If conflicts exist between the legal or
factual positions of various employees in
the same case which make it inappropriate
for a single attorney to represent them all,
the employees may be separated into as many
groups as is necessary to resolve the con-
flict problem and each group may be pro-
vided with separate representation. Some
situations may make it advisable that private
representation be provided to all conflict-
ing groups and that Justice Department at-
torneys be withheld so as not to prejudice
particular defendants. In such situations,
the procedures of § 50.16 will apply.

(7) Once undertaken, representation under this
subsection will continue until either all
appropriate proceedings, including applicable
appellate procedures, have ended, or until
any of the foregoing bases for declining or
withdrawing from representation is found to
exist, including without limitation the basis
that representation is not in the interest of
the United States. In any of the latter
events, the representing Department attorney
on the case will seek to withdraw but will
ensure to the maximum extent possible that
the employee is not prejudiced thereby.

(8) Justice Department attorneys who represent
employees under this section" undertake a full
and traditional attorney-client relationship
with the employees with respect to the at-
torney-client privilege. If representation
is discontinued for any reason, any incrim-
inating information gained by the attorney
in the course of representing the employee
continues to be subject to the attorney-
client privilege. All legal arguments ap-
propriate to the employee's case will be
made unless they conflict with governmental
positions. Where adequate representation
requires the making of a legal argument which
conflicts with a governmental position, the
Department attorney shall so advise the
employee.
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(b) Representation by Department of Justice attorneys
is not available to a federal employee whenever:

(1) the representation requested is in connection
with a federal criminal proceeding in v/hich
the employee is a defendant;

(2) the employee is a target of a federal criminal
investigation on the same subject matter;

(3) the act or acts with regard to which the
employee desires representation do not
reasonably appear to have been performed
within the scope of his employment with the
federal government; or

(4) it is other\;ise determined by the Department
that it is not in the interest of the
United States to represent the employee.
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S 50.16 Representation of Federal Employees
by Private Counsel at Federal Expense.

(a) Representation by private counsel at federal
expense may be provided to a federal employee
only in the instances described in § 50.15(a)(5)
and (a)(6).

(b) VThere private counsel is provided, the follow-
ing procedures will apply:

(1) The Department of Justice must approve
in advance any private counsel to be
retained under this section. Where
national security interests may be in-
volved, the Department of Justice will
consult with the employing agency.

(2) Federal payments to private counsel for
an employee will cease if the Department
of Justice (i) decides to seek an indict-
ment of or to issue an information against
that employee on a federal criminal charge
relating to the act or acts concerning
which representation was undertaken;
(ii) determines that the employee's
actions do not reasonably appear to
have been performed within the scope of
his employment; (iii) resolves the con-
flict described in § 5C. 15(a) (6) and tenders
representation by Department cf Justice
attorneys; (iv) determines that representa-
tion is not in the interest of the United
States; (v) terminates the retainer with the
concurrence of the employee-client,- for any
reason. ^-s' -^ -"a

X ^ " -^ ~ >—

(c) In any case in which the employee ^is not^replie-
sented by a Department of Justice attorney, the
Department of Justice may seek leave_ to <tnte_ryene
or appear as amicus curiae on behalf of the'j-^

United States to assure adequate considq'i^tion
of issues of governmental concernibr^- ^ r*^

^
Date:

Edward H. Levi
Attorney General

Jan 19, 1977
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RETENTION OF PRIVATE ATTORNEYS BY

DEPARTMENT OF JUSTICE FOR

GOVERNMENT MATTERS

Lawsuit

1. Jane Fonda v.

Richard Nixon,

et al.

Federal defendants

a/John Mitchell

Law firms and/or
private attorneys

b/Hundley, Cacheris
and Sharp

2. Morton Halperin,
et al. V.

Henry Kissinger,
et al. (note c)

Henry Kissinger Jones, Day,

Reavis and
Pogue

3. Bertram Zweibon,
et al. V.

John N. Mitchell
et al. (note c)

Malcolm J. Barrett
Alfred E. Camire
H. R. Doherty
Anthony T. Trabik
A. M. Gansky
Gerald C. Holland
R. W. Patterson
Eddie A. Sodolak
W. R. Sweeney

^/Martin, Obermaier
and Morvillo

Socialist Workers
Party, et al. v.

Attorney General
et al.

5. Berlin Democratic
Club, et al. v.

Donald H.

Rumsfeld, et al.

George P. Braxtrum, Jr.

Arthur J. Greene, Jr.

John F. Ma lone
Joseph Furrer

Maj. Gen. Harold Rp

Aaron

Lt. Col. Gasper V.

Abene

Martin, Obermaier
and Morvillo

Windels and Marx
Stanley S. Arkin

White and Case

Wieseman and
Wieseman

David C. Wales

Frank Dent

James E. Sharp

Dicks tein,

Shapiro and
Morin

Maj. Gen. Frederick E.

Davison
Ginsberg Feldman

and Bress
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Lawsuit

6. Grove Press, et al,

V. CIA, et al.

(note e)

Federal defendants

Col. Richard E. Evers

C. W. Kane
Robert S. Young

Law firms and/or
private attorneys

Roger Zuckerman

Webster, Sheffield,
Flesichmann,
Hitchcock and
Brookf ield

a/Richard Helms Arent, Fox,

Kintner

,

Plotkin and
Kahn

a/Vice Adm. William F.

Rabom, Jr.

a/Thomas Karamessines
a/William Hood

Harry Asquith

a/Richard Ober
Newton Miler

Cole and Groner

a/James Schlesinger
a/William Colby

Cadwalader

,

Wickersham
and Taft

a^/James Angle ton
Raymond Rocca

Duncan, Brown,
Weinberg and
Palmer

a/John McCone Thelen, Marrin,
Johnson and
Bridges

Stephanie Kipperman, a/J. Edward Day
et al . V.

John McCone,
et al. (Doe v.

McCone) (note e)

a/Richard Helms

Webster, Sheffield,

Flesichmann,
Hitchcock and
Brookf ield

Arent, Fox,
Kintner,
Plotkin and
Kahn

£/James Schlesinger
a/William Colby

Cadwalader,
Wickersham
and Taft
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Lawsuit Federal defendants

a/John Mitchell

Law firms and/or
private attorneys

Hundley, Cacheris
and Sharp

a/John McCone Thelen, Marrin,
Johnson cind

Bridges

a/William Cotter Dickstein,
Shapiro and
Morin

Rodney Driver v.

Richard Helms,
et al, (note e)

McGeorge Bundy
Marshall S. Carter

a/J. Edward Day
W. Marvin Watson

Webster, Sheffield,
Flesichmann,
Hitchcock and
Brookfield

a/Richard Helms Arent, Fox, Kintner
Plotkin and Kahn

a/Richard Ober Cole and Groner

Thomas Karamessines
William Hood
Vice Adm. Rufus L.

Taylor
Lyman B, Kirkpatrick, Jr,

Richard Bissell, Jr.

Vice Adm. Willicim F.

Raborn, Jr.

Col. Lawrence K, White
Cord Meyer
James Murphy

Swan, Kenney,
Jenckes and
Asquith

William M. Blount
Elmer T. Klassen
L. Patrick Gray III

Howard J. Osborn

Higgins,
Cavanaugh,
Cooney

a/James Schle singer Hinkley, Allen,
Salibury,
Parsons
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Lawsuit Federal defendants

a/William C. Colby
Gen, Vernon A. Walters
Gen. Robert E. Cushman
John Granovski

a/James Angleton

a/John Mitchell

a/William J. Cotter

APPENDIX VII

Law firms and/or
private attorneys

Cadwalader,
Wickersham and
Taft

Duncan, Brown,
Weinberg and
Palmer

Hundley, Cacheris
and Sharp

Dickstein, Shapiro
and Morin

a/Defendant was represented in more than one lawsuit,

b/Private attorneys were retained tut not utilized as of February 1977,

c/Retention of private attorneys was terminated in March 197u for the
Zweibon case and December 1976 for tlie Halperin case.

d/The hourly fee paid for private attorney services was $100 an hour.
The attorney was hired at his standard rate before any agreement had
been reached in the Department to limit the fee to $75 an hour.

e/William Nelson, private attorney, was retained to represent various
defendants in Grove Press, Kipperman, and Driver cases, solely for the
purpose of assuring that each was represented by an attorney who had no
conflict among clients.
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UNITED STATES DEPARTMENT OF JUSTICE

WASHINGTON. D.C. 20530

Addrm. Repl, ,o I..* _
D...«„. i,Kiic.«i APj? / 1977

Refer to iDitiala and Nambv

Mr. Victor L. Lowe
Director
General Government Division
United States General Accounting Office
Washington, D.C. 20548

Dear Mr. Lowe:

This letter is in response to your request for comments
on the proposed report to the House Subcommittee on Govern-
ment Information and Individual Rights regarding pending
lawsuits which may be covered by the provisions of H.R.
12039.

While there appear to be no major problems with the
draft report, we are providing some general comments and
suggested changes in language to clarify or correct parts
of the report and its attachments. Our comments and the
organizations submitting them follow:

Office of Legal Counsel

Regarding the discussion on page 5 of the report con-
cerning representation of employees sued in their individual
capacities, former Attorney General Levi issued Order No.
683-77 providing guidelines for such representation on
January 19, 1977. These guidelines were published in the
Federal Register on January 31, 1977, as 28 C.F.R. Sections
50.15 and 50.16 (42 Federal Regulation 5695-96). A copy
of the order is enclosed. You may wish to include it

within your report.

On page 5 of the draft, the second full paragraph
should be modified to reflect the following points:

1. The first sentence refers to statements
of Mr, Scalia, That statement should be
amended by adding "former" before
"Department official."

m
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[See GAO not3 on the last page of fnis letter.]

On page 7, the first full paragraph might mention that,
according to the background statement in Order No. 683-77,
the present policy of the Department is not to pay for
representation "where the positions taken would oppose posi-
tions maintained by the United States itself."

Administrative Counsel, Office of Management and Finance

On page 6, the second paragraph, second sentence, should
be revised to read:

"The Department decided that it was more
economical to hire private attorneys
already working on the cases than retain
new private attorneys because of the
former's knowledge of the factual and
legal aspects of the cases."

The last sentence starting at the bottom of page 6
should be revised to read:

"Because the need to hire private attorneys
was not as frequent in the past, established
contracting procedures were determined to
be inappropriate."

Criminal Division

A revision is needed on page 3 under the section
"Liability of the United States not Estimable." The
reason we do not assess the chances of a plaintiff winning
is that as a matter of ethics we cannot speculate on the
basis of information obtained as a result of the attorney-
client privilege, nor may we do so as a matter of policy,
28 C.F.R. 850.2(c)(4).

On pages 4 and 5, the second and third paragraphs
relating to the retention of private attorneys should be
revised to read:

55



574

APPENDIX VIII APPENDIX VIII

"When a defendant is sued in his official
capacity within the meaning of Rule 25(d)
of the Federal Rules of Civil Procedure,
the Department will represent him as a
public officer (i.e., will represent his
office). Since this is a suit to control
Government conduct, the Department will
always represent the defendant official
in his official capacity, which is just
another way of saying that the Department
always represents the Government in such
cases. (No relief can be obtained against
a Federal official personally in a suit
against him in his official capacity--
relief against a Federal official personally
must be sought in a suit against him in his
individual capacity.)

"When a defendant is sued in his individual
capacity for acts arising out of his employ-
ment, the defendant must request the Department
to represent him. We were told that most
defendants being sued in their individual
capacity request Department representation and
most of the time the Department agrees to
represent them. The Government would have
difficulty hiring employees if they were held
responsible for their own defense for actions
against them personally arising out of their
employment.

"

Also on page 5, under the section "Basis for Retention
of Private Attorneys", the draft discusses the potential for
conflict between the civil defendant and the Government in
the event of later criminal prosecutions by the Government.
One area of possible conflict which is not discussed in the
draft is the possibility of conflict between the defendants
themselves. Guidance to the resolution of such a conflict
can be found in Attorney General Order No. 683-77, which
amends Part 50 of Chapter I of Title 28 of the Code of
Federal Regulations. Section 50.15(a) (6) states that:

"(6) If conflicts exist between the legal or
factual positions of various employees
in the same case which make it inappro-
priate for a single attorney to represent
them all, the employees may be separated
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into as many groups as is necessary to
resolve the conflict problem and each
group may be provided with separate
representation. Some situations may
nake it advisable that private represen-
tation be provided to all conflicting
groups and that Justice Department
attorneys be withheld so as not to
prejudice particular defendants. In
such situations, the procedures of
8 50.16 will apply."

Tax Division

The cases identified for which the Tax Division is
responsible are listed on pp. 14-15 of Enclosure II. The
listing appears to accurately identify cases which may
relate to the activities covered by H.R, 12039, based solely
upon the allegations of the complaints.

We believe that the report should state more clearly
the manner in which the cases listed were identified and
suggest the insertion of the following after the first
sentence on page 3 of the GAO report: "The analysis of
the cases which may relate to the activities covered by
H.R. 12039 is based solely upon the allegations in the
complaints reviewed."

Civil Division

A number of comments or suggested changes relating to
various sections of the report are identified below.

The Report

1. The first paragraph of page 2 of the report should
be clarified to conform with Rule 4, Federal Rules of Civil
Procedure. We suggest the following language:

"When a civil lawsuit is filed
against the United States, an agency
thereof, or an officer thereof in his
official capacity, the complaint,
stating facts allegedly constituting
a cause of action and containing a
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request for relief, is to be served
on the U.S. Attorney for the district
where the lawsuit originates. A
copy is also to be served upon the
agency or employee named as a party,
and upon the Department of Justice,
where it is assigned to the appro-
priate division and section. See
Rule 4(d), Federal Rules of Civil
Procedure.

"

[See JAO note on tne last page ot tnis letter.

3. The third sentence of paragraph 3 on page 3 should
be modified to read: "The Department believes that such an
assessment would expose the strengths and weaknesses of the
parties' positions."

4. The explanation of Department representation when
an employee is sued in his official capacity, as contained
in the paragraph beginning at the bottom of p.age 4, is
inaccurate and needs to be clarified. When an employee
is sued in his official capacity, neither the employee nor
the Department have any choice regarding representation,
for it is the office and not the official which is being
represented. We would resist any attempt by an official
to engage counsel other than the Department in such a suit,
for representation is reserved by 28 U.S.C. 8 516 to the
Attorney General. We have revised the paragraph to reflect
that position as follows:

"When a Federal employee is sued in
his official capacity, the Department will
represent him. 28 U.S.C. 8 516 specifically
reserves to the Department, except where
otherwise authorized by law, the conduct
of litigation in which the United States,
its agencies or officers are parties or
are interested. This is because it is the
office and not the individual employee which
is being represented. Indeed, the Depart-
ment would resist any attempt by an official
to utilize counsel other than the Department."
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Enclosure II

(See G\0 note on the last page of this letter.]
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Enclosure IV

[See GAG note on the last page of this letter.]

We appreciate the opportunity to comment on the draft
report. Should you have any further questions, please feel
free to contact us.

Sincerely,

Glen E. Pommerening
Assistant Attorney Gei

for Administration

Enclosure

oAO note:

f^ote 1: Deleted comiTients r?fei" to material contained in
the draft report which nas been revised in the
final report.

2. Paqe references throughout the Department's con-
Tients refer to our draft report and may not cor-
respond to tnis final report.
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CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505

7 February 1977

Mr. John Cls, Jr.

General Government Division

General Accounting Office

Washington , D .C .

Dear Mr. Ols:

Pursuant to our telephone conversation of January 24, 1977 and Mr. Lowe's

letter to Mr. Bush dated January 17, 1977 about your proposed report to

the Chairman cf the House Subcommittee en Government Information and

Individual Rights regarding lawsuits against the Government as a result of

alleged illegal activities covered by provisions of H.R. 12039, this Agency
interposes re objection.

If you have any questions, please contact the undersigned en 351-7231.

Sincerely ,

Andrew J . Percival

Assistant General Counsel

^^o-^^o^^^

^6-19''*'

61
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DEPARTMENT OF THE TREASURY
WASHINGTON. DC. 20220

February 9, 1977

Dear V^/Ax^e:

This is in response to your letter to the Secretary of the Treasury
of January 17, 1977 forwarding GAO's proposed report regarding lawsuits
against the Government as a result of alleged illegal activities covered
by provisions of H.R. 12039.

We furnished the report for comment to the Commissioner, IRS; the
Director, Bureau of Alcohol, Tobacco and Firearms; and Treasury's Office
of the General Counsel. They declined to comment on the draft since it

does not appear to be of primary interest to Treasury and we have so

notified your Justice Department site staff.

The Commissioner, IRS did advise us that provisions of H.R. 12039
would have an adverse effect on the operations of IRS. He would like
to be given an opportunity to comment on any proposal of this type if

introduced in this Congress.

Thank you for giving us the opportunity to review this proposed
report .

Sincerely yoiirs,

Wilbur R. DeZerne
Director, Office of Audit (OS)

Victor L. Lowe, Director (GGD)

United States General Accounting Office
Washington, D.C. 20548
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Exhibit 41: Friedman Article, 5 Hofstra Law Review 501 (1977)

DEVELOPMENTS IN CONSTITUTIONAL
LAW

THE GOOD FAITH DEFENSE IN CONSTITUTIONAL
LITIGATION

Leon Friedman*

I. Introduction

Suits against government officials have increased enor-

mously in recent years. In fiscal year 1960 the Administrative

Office of the United States Courts reported 247 civil rights cases'

filed in federal district courts.^ By fiscal year 1970 there were

3,985 such suits, an increase of 1,614%,^ and by fiscal year 1976,

the figure had grown to 12,329, an increase of 4,991% over 1960.^

These figures include both civil rights suits against state officials

under 42 U.S.C. § 1983* and actions against federal ofl^icials for

• Associate Professor of Law, Hofstra University School of Law, A B., Harvard Col-

lege; LL.B., Harvard University. The author was one of the attorneys representing Morton

H. Halperin in Halperin v Kissinger. 424 F. Supp. 838 (D.D.C. 1976), discussed in this

article.
, ,

1. Civil rights suits are divided intq fyve separate categories by the Administrative

Ottice of the United States Courts: Voting. Jobs. Accommodations. Welfare, and Other

Civil Rights. These categories correspond to suits brought under 42 U.S.C §§ 1981

through 1985. suits under Title VU. 42 U.S.C. i 2000e (employment discrimination), and

suits under Title I, 42 U.S.C 5 2000a (public accommodations). Included also are suits

against federal officers for injunctions or damages for constitutional torts See text accom-

panying notes 46-50 infra In fiscal year 1976. a total of 1.276 cases out of 12.329 filed

involved a federal official as defendant. See 1976 Annual Rehort of the Dikectoh of the

Administrative Office of the United States Courts, Table C-2. 1-14 (hereinafter cited

as 1976 Annual Repokt) Some of these cases involved suits against private individuals

brought under §§ 1981. 1982, Title VII and Title I. It is impossible to determine precisely

how many of the civil rights cases involved only suits against state or federal officials. A
computer printout supplied to the author on December 29. 1976. of all the civil rights cases

hied in fiscal year 1976 indicates that the great majority of the cases involved voting,

welfare, and "other civil rights" issues which would generally involve government officials.

Many employment discrimination cases also involve government agencies as employers.

As indicated in this article, the great majority of reported cases brought for violations of

civil rights involve § 1983 cases against state officials or suits against federal officials for

constitutional violations.

2. 1970 Annual Report of the Administrative Office of the United States Courts

109 (hereinafter cited as 1970 Annual Report)

3. 1970 Annual Report, supra note 2, at 109.

4. 1976 Annual Report, supra note 1. Table 16, at 78.

5. 42 U.S.C. § 1983 (1971) provides:

Civil action for deprivation of rights.

Every person who, under color of any statute, ordinance, regulation, cus-

tom, or usage, of any State or Territory subjects or causes to be subjected, any

501
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coristitutional torts after the Supreme Court's decision in Bivens

u. Six Unknown Named Agents of the Federal Bureau of

Narcotics." The Administrative Office further reports that an
additional 7,460 civil rights suits were brought by prisoners

against state and federal prison officials. The total of 19,789 cases

was the largest category of civil litigation in the federal district

courts, comprising 159o of the total filings in 1976.^

These suits involve claims against almost every type of gov-

ernment official, from the President of the United States,** the

Attorney General,* high White House and FBI officials,'" and
Cabinet Officers," to sheriffs,'^ police officers,'^ school adminis-

trators,'^ IRS agents,'* hospital superintendents,'* governors,"

state military officials,'" building inspectors," and prison offi-

cials.2"

A wide variety of official actions form the basis of such law

suits: wrongful death claims,*' assaults," illegal searches,^ illegal

citizen of the United States or other person within the jurisdiction thereof to the

deprivation of any rights, privileges or immunities secured by the Constitution

and laws, shall be liable to the party injured in an action at law, suit in equity

or other proper proceeding for redress.

6. 403 U.S. 388 (1971).

7. 1976 Annual Report, supra note 1, Table C-2, 1-14-15.

8. See Halperin v. Kissinger. 424 F. Supp. 838 (D.D.C. 1976).

9. Id. See also Hallinan v. Mitchell, 418 F. Supp. 1056 (N.D. Cal. 1976).

10. Among other defendants in the Halperin case were National Security Advisor and

later Secretary of State Henry A. Kissinger, Presidential Assistants H. R. Haldeman and

John Ehrlichman, and Assistant Director of the FBI William C. Sullivan.

11. Economou v. United States Dep't of Agriculture, 535 F.2d 688 (2d Cir. 1976)

(Secretary of Agriculture), cert, granted sub nom. Butz v. Economou, 45 U.S.L.W. 3570

(U.S. Feb. 22. 1977 ).

12. Bryan v. Jones, 530 F.2d 1210 (5th Cir. 1976).

13. Boscarino v. Nelson. 518 F.2d 879 (7th Cir. 1975); Jenkins v. Averett. 424 F.2d

1228 (4th Cir. 1970).

14. Wood V. Strickland, 420 U.S. 308 (1975); Picha v. Wielgos, 410 F. Supp. 1214

(N.D. III. 1976).

15. White V. Boyle. 938 F.2d 1077 (4th Cir. 1976).

16. O'Connor v. Donaldson, 422 U.S. 563 (1975).

17. Scheuer v. Rhodes. 416 US. 232 (1974); Hahn v. Sargent, 523 F.2d 461 (1st Cir.

1975).

18. Chaudoin v. Atkinson. 406 F. Supp. 32 (D. Del. 1975).

19. Laverne v. Coming, 522 F.2d 1144 (2d Cir. 1975).

20. Mukmuk v. Commissioner of the Dep't of Correctional Servs.. 529 F.2d 272 (2d

Cir. 1976).

21. Haber v. County pf Nassau. 418 F. Supp. 1120 (E.D.N.Y. 1976).

22. Rendl v. Rizzo. 418 F. Supp. 96 (E.D. Pa. 1976)

23. Warner v. Croft, 406 F- Supp. 717 (W.D. Okla. 1975).
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arrests" or break-ins," inadequate medical attention," tax inves-

tigations," illegal wiretaps* and a range of improper actions by

school administrators.^

Any one of several factors may be responsible for this out-

burst of civil rights activity: Victim groups have developed a

greater awareness of their legal rights and a willingness to assert

them; new legal rules such as those which emerged from the

Biuens^ decision have provided a rationale for such suits; and
congressional committees, such as the ^.rvin and Church com-

mittees, '' and investigative reporters have provided solid evi-

dence on which to base such suits." Regardless of the cause,

federal courts have now had to cope with difficult legal questions

to determine the extent to which state and federal officers at

every level must answer by paying money damages for complaints

about their official actions.

II. The Retreat From Absolute Immunity

The existing legal standards were largely inadequate to deal

with the multiplicity of claims being brought against all levels of

government officials. While difficult problems have arisen regard-

ing the nature of the constitutional right asserted," the standing

of the plaintiff,** the extent of his injury," or the liability of the

governmental entity involved, *• perhaps the most crucial question

24. Apton V. Wilson. 506 F.2d 83 (D.C. Cir. 1974).

25. Hampton v. City of Chicago. 484 F.2d 602 (7th Cir. 1973), cert denied. 415 U.S.

917 (1974).

26. Kellerman v Askew, 541 F.2d 1089 (5th Cir. 1976).

27. White V. Boyle. 538 F.2d 1077 (4th Cir. 1976).

28. Zweibon v. Mitchell, 516 F.2d 594 (DC. Cir. 1975).

29. See Wood v. Strickland. 420 US 308 (1975); McCormack v. Attala Bd. of

Educ. 541 F.2d 1094 (5th Cir. 1976); Skehan v. Board of Trustees. 538 F.2d 53 (3d Cir.

1976).

30. Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 II. S.

388(1971)

31 Seixct Comm. on Presidential Campaign AcnvmES. S. Rep. No 9:^981. 93d

Cong., 2d Sess. (1974); Select Comm. to Study Governmental Operations with Respect

TO Intelugencl Activities, S. Rep. No. 94-755. 94th Cong., 2d Sess. (1976).

32. Lake v. Ehrlichman, No 74-887 (D.D.C 1974), was fi'ed as a result of various

newspaper stories concerning the Kissinger tapes. Lowenstein v. Rooney, 401 F. Supp. 953

(E.D N.Y. 1974). resulted from an article appearing on February 25, 1974, in the New York

Times at page 52, describmg how the FBI supplied secret material in its files Co Congress-

man John Rooney in his campaign against Allard K. Lowenstein.

33. See Paul v. Davis. 424 U.S. 693 (1976)

34. See Warth v. Seldin, 422 U.S. 490 (1975).

35 See Simon v. Eastern Ky Welfare Rights Organization, 426 U.S. 26 (1976).

36. City of Kenosha v. Bruno, 412 U.S. 507 (1973); Fine v. City of New York. .^29 F 2d

70, 73 (2d Cir. 1975). Whether a government entity is entitled to the same kind of g(K»d

faith defense as a government official is discussed in Owen v. City of Independence, Mo..

421 F. Supp. 1110 (WD. Mo. 1976).
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has been the scope of immunity for the officials whose actions are

under attack.

The Supreme Court held in 1959 in Barr v. Matteo^^ that

federal officials of subcabinet rank were absolutely immune from

libel or slander liability for statements made within their line of

duty. In Barr the plaintiffs, subordinate officials in the Office of

Rent Stabilization, sued the Acting Director for libel because of

a press release he had issued announcing his intention to suspend

the plaintiffs for their participation in formulating a certain plan

for the use of agency funds. The jury found for the plaintiffs and
the judgment was affirmed by the court of appeals. The Supreme
Court reversed. Quoting from an earlier decision in Spalding u.

Vilas,^'^ which involved a libel suit against the Postmaster Gen-

eral, the Court noted:

In exercising the functions of his office, the head of an Executive

Department, keeping within the limits of his authority, should

not be under an apprehension that the motives that control his

official conduct may, at any time, become the subject of inquiry

in a civil suit for damages. It would seriously cripple the proper

and effective administration of public affairs as entrusted to the

executive branch of the government, if he were subjected to any

such restraint."

The Court further stated:

It has been thought important that officials of government

should be free to exercise their duties unembarrassed by the fear

of damage suits in respect of acts done in the course of those

duties — suits which would consume time and energies which

would otherwise be devoted to governmental service and the

threat of which might appreciably inhibit the fearless, vigorous,

and effective administration of policies of government.*"

It concluded:

We think that under these circumstances a publicly expressed

statement of the position of the agency head . . . was an appro-

priate exercise of the discretion which an officer of that rank

must possess if the public service is to function effectively. . . .

The fact that the action here taken was within the outer

37. 360 U.S. 564 (1959).

38. 161 U.S. 483 (1896).

39. 360 U.S. 564, 570 (1959) (quoting Spalding v. Vilas. 161 U.S. 483. 498 (1896)).

40. 360 U.S. 564. 571 (1959).
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perimeter of petitioner's line of duty is enough to render the

privilege applicable ....*•

Barr v. Matteo has been cited as establishing the doctrine of

absolute immunity for "discretionary acts" by executive depart-

ment officials. The doctrine was explained by Professor Louis

Jaffe some years ago:

[IJf the officer acts in an area where customarily he has discre-

tion — that is, has a power and duty to make a choice among
valid alternatives — he is not held liable in damages even

though in the case at hand he made a choice that was beyond

his power, or indeed had no valid choice open to him at all."

The doctrine was invoked in 1972 by the Second Circuit when the

Bivens case was remanded to it." The Second Circuit's approach

to the problem requires that a court first determine whether an

official is acting within the "outer perimeter" of his or her line of

duty and then decide whether the acts complained of were discre-

tionary or not. Once it has been established that the officers were

acting within the scope of their authority, in order to be immune
they must show that they perform " 'discretionary acts at those

levels of government where the concept of duty encompasses the

sound exercise of discretionary authority.*
""

There are a number of difficulties with the doctrine, however.

First, there is some discretion attached to almost every

governmental function. Thus the crucial concept in the doctrine

becomes impossible to define. As the Second Circuit said:

"[W]ords such as 'discretion' are not particularly helpful.""

Secondly, liability has attached to a wide range of activities of

government officials who perform more than mere ministerial

acts. Professor JafTe explains:

(T]here are areas, notably actions against police officers for

false arrest, battery, and trespass, and actions for summary de-

struction of property and improper collection of taxes, where

recovery has long been allowed, despite the exercise by the offi-

cer of more than a "merely ministerial" function. This is partic-

41. Id at 574-75.

42. Jaffe, Suits Against Governments and Officers Damage Actions. 77 Harv. L.

Rev. 209. 218(1963).

43. Bivens v. Six Unknown Named Agents of the Fed Bureau of Narcotics, 4,56 F 2d

1339 (2d Cir. 1972).

44. Id at 1342-43 (quoting Barr v Matteo. 360 U.S. 565, 575 (1959)).

45. Id at 1345.
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ularly clear in the ca^e of police officers, who are called upon to

make extremely dittifult factual choices, and important, if un-

articulated, policy decisions .,..*•

Thus the use of the "discretionary" concept is misleading and
often states rather than explains the result.

In recent years the Barr u. Matteo principle has played a very

limited role in determining the scope of immunity for executive

department officials. There are a number of reasons behind this

development. Again, there are serious definitional and intellec-

tual problems with the notion of "discretionary acts."*' Addition-

ally, the Supreme Court never fully adopted the reasoning of the

Barr decision. Only four Justices joined in the opinion of the

Court which declared federal officials absolutely immune. Justice

Black concurred in the judgment only because he concluded that

the statements complained of were "related more or less to gen-

eral matters committed by law to [the defendant's] control and
supervision."*" Justice Black concluded that on the undisputed

facts the defendant proved he was entitled to a qualified privilege

since he was acting within the scope of his duties in issuing the

statement in question, and his right to criticize other government

employees was protected by the first amendment." Four other

Justices dissented and would have affirmed the judgment for the

plaintiff.
• m^-

In addition, Barr v. ^ jf^ttcn
•^""'"^ " ^^^.r,,. ^f »^f:^>, f^,

libel and slander which was not a constitutional violation."'" In

balancing the need tor effective functioning of government

against the assertion of a common law tort claim, a court might

well conclude that the latter interest has to yield. But federal

courts are bound to enforce the Constitution and to protect a

citizen's constitutional rights against all those who would violate

them, including government officials at every level. As a district

court recently noted: "[A]lthough an executive official may be

absolutely immune when monetary relief is sought in an ordinary

tort action, courts must apply a different standard to a claim

46. Jatfe, .supra note 42. at 218-19.

47. See text accompanying notes 44-46 supra.

48. Barr v. Matteo. 360 U.S. 564. 576 (1959)(Black, J., concurring).

49. Id. at 577.

50. In Paul v. Davis. 424 U.S. 693 (1976), the Supreme Court held that defamation

actions do not rise to the level of a violation of a constitutional right. See also Expeditions

Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst.. No. 74-1899 (D.C. Cir. June 28.

1976).
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brought under the Civil Rights Act for the deprivation of a consti-

tutional right."*' Many claims against government officials may
involve an overlap of common law tort claims and constitutional

violations. For example, if a police officer uses excessive force

against a person, the victim may sue for assault and for violation

of section 1983," or if a police officer participates in an illegal

break-in, the officer's conduct may constitute a trespass as well

as a fourth amendment violation." In that situation the constitu-

tional standard must apply." It is a rare case in which a govern-

ment official is sued solely for a common law tort. Thus Barr u.

Matteo has a limited role to play in the many cases brought under

the civil rights acts.

In 1973 in the case of Doe v. McMillan''^ the Supreme Court

had occasion to reexamine the scope-of immunity for federal offi-

cials. In that case the plaintiffs brought an action against several

members of Congress, members of their staffs and the Superin-

tendent of Documents and the Public Printer because of the at-

tempted publication of a special report which discussed, in part,

the disciplinary problems of specifically named students in the

District of Columbia school system. The Supreme Court upheld

51. Fralkowski v. Shapp, 405 F. Supp 946. 954 (ED. Pa. 1975). See also Donaldson

V. O'Connor. 493 F.2d 507, 530 (5th Cir 1974), affd in part, reu'd in part. 422 US 563

(1975); "We have consistently held that the range of officials |sic| immunity available

at common law do not apply in actions brought under 5 1983."

52. Stringer v. Dilger, 313 F.2d 536 (10th Cir. 1963).

53. Williams v. Gould, 486 F 2d 547 (9th Cir. 1973).

54. See Hampton v City of Chicago, 484 F.2d 602. 607-08 (7th Cir 1973), Carter v.

Carlson. 447 F 2d 358 (DC. Cir. 1971). rev'd on other grounds sub num District of

Columbia v. Carter. 409 U.S. 418 (1973); Theis. -Good Faith- as a Defense to Suits for

Police Deprivations of Individual Rights. 59 Minn. L. Rev. 991 (1975). See also Sporlique

Fashions. Inc. v. Sullivan. 421 F. Supp. 302. 305 (ND Cal. 1976). Conversely, if the

common law tort requires a particular mental component (i.e.. improper motive) that

requirement will generally be read into and become an element of the § 1983 cause of

action See Tucker v Maher. 497 F.2d 1309, 1315 (2d Cir. 1974); Williams v. Gould. 486

F.2d 547 (9th Cir. 1973).

Some conduct may be actionable as a tort in state courts but may not rise to a

violation of § 1983. See Paul v. Davis, 424 US 693 (1976) (libel); Gittlemacker v. Prasse,

428 F.2d 1 (3d Cir. 1970)(improper and negligent medical attention). The converse is also

true. Some conduct may be actionable in federal court as a § 1983 violation or a constitu-

tional tort even if there is no comparable state law violation Sec Strickland v. Inlow, .'S19

F.2d 244 (8lh Cir. 1975). on remand from Wood v Strickland. 420 US. 308 (1975)(pr<)te-

dural due process violation); Butler v United States, 365 F Supp. 1035 (D. Hawaii

1973)(hr3t amendment violation). If the two causes of action overlap, however, the same

mental component (whether malice, wilfullness or negligence) will generally be required

for both. See Carter v. Carlson, 447 F.2d 358 (DC. Cir. 1971), rev'd un other grounds sub

nam District of Columbia v Carter, 409 U.S. 418 (1973); Jenkins v. Averett, 424 F.2d

1228 (4th Cir. 1970). But see Bryan v. Jones. 530 F.2d 1210 (5th Cir. 1976).

55. 412 U.S. 306 (1973).
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the absolute immunity of the legislators involved but, contrary to

Barr v. Matteo, it did not grant blanket immunity to the Superin-

tendent of Documents and the Public Printer even though they

were high executive department officials sued for invasion of pri-

vacy, a tort akin to libel and slander. In its decision the Court

explained the limitations of its Barr ruling as follows:

In the Barr case, the Court reaffirmed existing immunity

. law but made it clear that the immunity conferred might not be

the same for all officials for all purposes. . . . Judges, like exec-

utive officers with discretionary functions, have been held abso-

lutely immune regardless of their motive or good faith ....
But policemen and like officials apparently enjoy a more limited

privilege. . . . Also, the Court determined in Barr that the

scope of immunity from defamation suits should be determined

by the relation of the publication complained of to the duties

entrusted to the officer. . . .

Because the Court has not fashioned a fixed, invariable rule

of immunity but has advised a discerning inquiry into whether

the contributions of immunity to effective government in partic-

ular contexts outweigh the perhaps recurring harm to individual

citizens, there is no ready-made answer as to whether the re-

maining federal respondents — the Public Printer and the Su-

perintendent of Docu^ients — should be accorded absolute

immunity in this case."""

•After considering the functions of the Superintendent of Doc-

uments and the Public Printer, the Court concluded:

[Fjor the purposes of the judicially fashioned doctrine of im-

munity, the Public Printer and the Superintendent of Docu-

ments are no more free from suit in the case before us than

would be a legislative aide who made copies of the materials at

issue and distributed them to the public at the direction of his

superiors. . . . The scope of inquiry becomes equivalent to the

inquiry in the context of the Speech or Debate Clause, and the

answer is the same. The business of Congress is to legislate;

Congressmen and aides are absolutely immune when they are

legislating. But when they act outside the "sphere of legitimate

legislative activity" . . . they enjoy no special immunity from

local laws protecting the good name or the reputation of the

ordinary citizen."

56. Id. at 319-20 (citations omitted).

57. Id. at 324 (citations omitted).
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Thus, even in an area where Barr u. Matteo seemed precisely on

point the Court avoided a finding of absolute immunity and
opted for a more flexible rule of qualified immunity.

The absolute immunity approach of Barr v. Matteo, then,

has been held to be too inflexible to deal with the great variety

of claims brought against government officials. The Supreme
Court has afl^rmed absolute immunity only for limited classes of

government officials, such as legislators,^" prosecutors'" or

judges,*" who, because of their special functions, require special

protection. Executive department officials generally, though,

cannot clothe themselves with absolute protection against civil

damage suits.

Followi^fy fhp Stinrpme Court's derisions in TlnP n Mr..

Millan*^ and Sckeuer v. Rhodes,^'^ the low> - federal courts bep;an

To Fyjfect any no liffrTi
^^' °^'^'-^i"^^

'''^''^linilLy
^'^'"'•^"^ in 1964

tne Vih\\ Circuit in Norton u. McShane*^ had declared that

even federal marshalls {i.e., low level officials) were absolutely

immune if they were acting within the outer perimeter of their

line of duty, and in 1967 the Seventh Circuit in Scherer v.

Brennan** made a similar finding, the approach changed in the

1970's. The District of Columbia Circuit, for example, held in

Apton V. Wilson,^^ a 1974 case, that even high-level oflficials of the

Justice Department, including the Attorney General and his

immediate deputies, enjoyed only a qualified immunity when
charged with arranging mass arrests and illegal confinement dur-

ing the Mayday Demonstration in Washington in May 1971.**

The Fifth Circuit in Donaldson u. O'Connor*^ held that any

58. Tenney v. Brandhove. 341 U.S. 367 (1951).

59. Imbler v. Pachtman. 424 U.S. 409 (1976). However, prosecutors are liable for

damages arising out of actions not related to their prosecutorial functions such as arrang-

ing for mass arrests. Apton v. Wilson, 506 F.2d 83 (D.C Cir. 1974). See also Walker v.

Cahalan. 542 F.2d 681 (6th Cir. 1976); Martin v. Merola, 532 F 2d 191 (2d Cir. 1976)

(issuing press releases).

60. See Doe v. McMillan, 412 U.S. 306, 319 (1973).

61. Id at 306.

62. 416 U.S. 232 (1974). See text accompanying notes 72-78 infra.

63. 332 F.2d 855 (5th Cir. 1%4).

64. 379 F.2d 609 (7th Cir. 1967) (secret service agents).

65. 506 F.2d 83 (DC. Cir. 1974).

66. /d at 93.

67. 493 F.2d 507 (5th Cir. 1974), affd in part, rev'd in part. 422 US. 563 (1975) See

text accompanying note 80 infra See also Sportique Fashions, Inc. v. Sullivan, 421 F
Supp. 302 (N.D. Cal. 1976): "(Ht now appears to be the law that claims of violations of

constitutional or civil rights fail under the 'good faith' test of Scheuer, while Rarr applies

to no more than actions for common-law torts" Id at 306.
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notion of absolute immunity for discretionary acts was inconsist-

ent with the purpose of the civil rights acts:

Official immunity has been restricted under § 1983, be-

cause that provision is directed at actions "under color of any
statute, ordinance, regulation, custom, or usage of any State or

Territory", and provides that "every person" subjecting another

to a deprivation of constitutional rights shall be liable. ... It

has been the view of the courts that recognizing broad judicial

immunities "would practically constitute a judicial repeal" of §

1983, since state otticers are likely to be the primary persons

found acting "under color of law.'*

Instead of applying the " 'discretionary act test' for determining

when official imniunity is appropriate in § 1983 cases,"" the Fifth

Circuit applied a good faith test similar to that ultimately

adopted by the Supreme Court: "[W]e . . . have applied . . .

the 'good faith for qualified governmental immunity' test, allow-

ing immunity when (1) the officer's acts were discretionary; and

(2) the officer was acting in good faith.
"^"

III. The Development of the Good Faith Defense

A year after the decision in Doe v. McMillan, the Supreme
Court reexamined the immunity test to be applied when govern-

ment officials are sued for violating a citizen's constitutional

rights. The Court held in Scheuer v. Rhodes''^ that "government
officials, as a class, could not be totally exempt, by virtue of some
absolute immunity, from liability" under the Civil Rights Act, 42

U.S.C. § 1983." The case involved a suit brou;'' * by the survivors

of the four students killed at Kent State by members of the Ohio
National Guard in May 1970. The defendants included the Gov-
ernor of the State, the Adjutant General, his assistant, and var-

ious officers and enlisted members of the Ohio National Guard.

The district court dismissed the action on the grounds that inas-

68. Donaldson v. O'Connor. 493 F.2d 507. 530 (5th Cir. 1974)(citations omitted).

69. Id. See also Economou v. United States Dep't of Agriculture, 535 F.2d 688 (2d

Cir. 1976), cert, granted sub nom. Butz v. Economou, 45 U.S.L.W. 3570 (U.S. Feb. 22,

1977): "We are satisfied that the individual defendants [including the Secretary of Agri-

culture] do not require and are not entitled to absolute immunity in order to enable them

to perform their duties." Id. at 696.

70. Donaldson v. O'Connor. 493 F.2d 507. 530 (1974). aff'd in part, rev'd in part. 422

U.S. 563 (1975).

71. 412 U.S. 306(1973).

72. 416 U.S. 232 (1974).

73. Id. at 243.
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much as the suit was brought against the State of Ohio it was
barred by the eleventh amendment. The Court of Appeals for the

Sixth Circuit affirmed the dismissal on the alternate ground that

the defendants were absolutely immune from suit.'^ The Supreme
Court reversed, holding that instead of absolute immunity only

a qualified immunity

is available to officers of the executive branch of government,

the variation being dependent upon the scope of discretion and

responsibilities of the office and all the circumstances as they

reasonably appeared at the time of the action on which liability

is sought to be based. It is the existence of reasonable grounds

for the belief formed at the time and in light of all the circum-

stances, coupled with good-faith belief, that affords a basis for

qualified immunity of executive officers for acts performed in

the course of official conduct."

Although Scheuer involved a section 1983 action against

state officials, the approach taken in that case was soon extended

to suits against federal officials for constitutional torts" or for

violation of other federal statutes such as the wiretap law." Thus
the Scheuer case established the basic test to determine the lia-

bility of all state and federal executive branch officers when sued

for violating the Constitution.

At the core of the test lies the concept of good faith. The
Court in Schemer noted %' e district court's acceptance of the Gov-

ernor's claim that he had acted in good faith. But in the opinion

of the Supreme Court "Itjhere was no evidence from which such

a finding of good faith could be properly made and, in the circum-

stances of these cases, such a dispositive conclusion could not be

judicially noticed.""

The Court, however, did not define the meaning of "good

faith" in the context of a civil rights action. Did "good faith"

mean that the government officials acted without malice or an

evil intent, that they affirmatively believed that they were acting

within the law or the limits of their authority, or that they were

74. 471 F.2d 430 (6th Cir. 1972). rev'd. 416 U.S. 232 (1974).

75. 416 U.S. 232. 247-48(1974).

76. See BivenB v. Six Unknown Named Agents of the Fed. Bureau of Narcotics. 4.S6

F.2d 1339 (2d Cir. 1972), on remand from 403 U.S. 388 (1971), Rodriguez v. Ritchey. 539

F.2d 394 (5th Cir. 1976); Mark v. Graff, 521 F.2d 1376 (9th Cir. 1975); Brubaker v. King,

505 F 2d 534 (7th Cir. 1974); Burkhart v. Saxbe. 397 F. Supp. 499 (E.D Pa. 1975).

77. 18 U.S.C. § 2520 (1970). See Zweibon v. Mitchell, 516 F.2d 594 (DC. Cir. 1975).

78. Scheuer v. Rhodes. 416 U.S. 232. 250 (1974).
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following what they thought were lawful orders of their superiors?

These questions awaited decision.

The next Supreme Court case to examine the problem was
Wood i'. Strickland.''* In Wood two Arkansas high school students

had been expelled for allegedly violating a school board regula-

tion prohibiting the use of intoxicating beverages at school activi-

ties. The students had put a malt liquor containing 3.2% alcohol

into the school punch which raised its alcoholic content to 0.91%.

After being expelled, the students sued the members of the school

board and two school administrators under 42 U.S.C. § 1983 for

violating their constitutional rights by denying them due process.

The district court ruled that the students could not succeed

in their cause of action unless they could demonstrate that the

school officials had acted with malice, which the court defined as

"ill will against a person — a wrongful act done intentionally

without just cause or excuse."**" The court of appeals considered

the test too restrictive and held that a specific intent - injure the

students was not necessary: "It need only be establis.ied that the

defendants did not, in the light of all the circumstances, act in

good faith. The test is an objective, rather than a subjective,

one."*'

The Supreme Court held that the correct test was somewhere
between the formulation of the district court and that of . court

of appeals:

The disagreement between the Court of Appeals and the

District Court over the immunity standard in this case has been

put in terms of an "objective" versus a "subjective" test of good

faith. As we see it, the appropriate standard necessarily contains

elements of both. The official himself mit-- 'f acting sincerely

and with a belief that he is doing right, b..: an act violating a

student's constitutional rights can be no more justified by igno-

rance or disregard of settled, indisputable law on the part of one

entrusted with supervision of students' daily lives than by the

presence of actual ma^' r-."^

The Court held that malice was not the only consideration:

To be entitled to a special exemption from the categorical reme-

dial language of § 1983 in a case in which his action violated a

79. 420 U.S. 308 (1975).

80. Strickland v. Inlow. 348 F. Supp. 244. 248 (W.D. Ark. 1972).

81. Strickland v. Inlow, 485 F.2d 186, 191 (8th Cir. 1973).

82. Wood V. Strickland. 420 U.S. 308, 321 (1975).
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student's constitutional rights, a school board member, who has

voluntarily undertaken the task of supervising the operation of

the school and the activities of the students, must be held to a

standard of conduct based not only on permissible intentions,

but also on knowledge of the basic, unquestioned constitutional

rights of his charges."

The Court acknowledged that while a malicious intent would

undermine any defense by a government official, another crucial

factor was whether the right infringed had been clearly estab-

lished by law:

Therefore, in the specific context of school discipline, we hold

that a school board member is not immune from liability for

damages under § 1983 if he knew or reasonably should have

known that the action he took within his sphere of official re-

sponsibility would violate the constitutional rights of the stu-

dent affected, or if he took the action with the malicious inten-

tion to cause a deprivation of constitutional rights or other in-

jury to the student. That is not to say that school board mem-
bers are "charged with predicting the future course of constitu-

tional law." Pierson u. Ray, 386 U.S. at 557. A compensatory

award will be appropriate only if the school board member has

acted with such an impermissible motivation or with such disre-

gard of the student's clearly established constitutional rights

that his action cannot reasonably be characterized as being in

good faith. "^

The Court remanded the case to the court of appeals with the

instruction that it apply the new subjective/objective test of good

faith."

The next Supreme Court case to discuss the good faith de-

fense was O'Connor u. Donaldson.^ A former patient of a state

mental hospital (Donaldson) sued the hospital superintendent

(O'Connor) and other members of the hospital staff under 42

U.S.C. § 1983 for intentionally depriving him of his constitutional

right to liberty for fifteen years. Trial testimony demonstrated

83. Id at 322.

84. Id.

85. On remand, the court of appeals held that the members of the board had violated

the procedural due process rights of the students mvolved by not giving them adequate

notice of all the charges against them. Thus they were entitled to the equitable relief they

sought (re., clearing their records). The case was remanded to the district court for

application of the reasonable good faith test to determine whether damages should be

imposed as well. See Strickland v Inlow, 519 F.2d 744 (8th Cir. 1975").

86. 422 U.S. 563 (1975).
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that the patient posed no danger to himself or to others. Further-

more, responsible persons outside the hospital were willing to

provide for him upon his release and one defendant acknowledged

that Donaldson could have earned his own living outside the hos-

pital. A jury returned a verdict of $28,500 in compensatory dam-
ages and $10,000 in punitive damages against the defendants.

O'Connor's principal defense was that he had acted in good

faith and was therefore immune from any liability for monetary
damages. He claimed that state law had authorized indefinite

custodial confinement of the "sick" even if they were not given

treatment and were not potentially harmful to anyone. The trial

judge instructed the jury with respect to the good faith defense

that O'Connor would be immune from damages if he " 'reason-

ably believed in good faith that detention of [Donaldson] was

proper for the length of time he was so confined ....'" The trial

court had rejected a proposed instruction by O'Connor as follows:

" '[I]f defendants acted pursuant to a statute which was not

declared unconstitutional at the time, they cannot be held ac-

countable for such action.'"" The Supreme Court held that

"[t]he fact that state law may have authorized confinement of

the harmless mentally ill does not itself establish a constitution-

ally adequate purpose for the confinement,"*' but it did not con-

clude that O'Connor's proposed instruction on good faith was
properly rejected by the trial judge. Rather, it remanded the case

for the lower court to determine whether the rejection of the pro-

posed instruction comported with the new qualified immunity
test established in Wood v. Strickland.*^ The Court concluded:

For purposes of this question, an official has, of course, no duty

to anticipate unforeseeable constitutional developments. . . .

Accordingly, we vacate the judgment of the Court of Ap-

peals and remand the case to enable that court to consider, in

light of Wood V. Strickland, whether the District Judge's failure

to instruct with regard to the effect of O'Connor's claimed reli-

ance on state law rendered inadequate the instructions as to

O'Connor's liability for cc . pensatory and punitive damages.*'

87. Id. at 571.

88. Id. at 570 n.5.

89. Id. at 574. . •

90. Id. at 577. See notes 79-85 supra for a discussion of Wood v. Strickland.

91. O'Connor v. Donaldson, 422 U.S. 563, 577 (1975) (citations omitted).
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IV. The Elements of the Good Faith Defense

The decisions of the Supreme Court in Scheuer v. Rhodes,*^

Wood u. Strickland,*^ and O'Connor u. Donaldson** have estab-

Hshed the broad outlines of the good faith defense in constitu-

tional litigation. Lower federal courts have amplified the holdings

of those cases and it is now possible to lay out the chief features

of the defense.

A. The good faith defense comes into play only when a constitu-

tional violation has occurred.

has been no constitutional yiolatinn- That is, if the government
otticial has acted properly and in conformity with the Constitu-

tion, proof that the action was taken in good faith need not be

offered. There may be situations, though, in which proof of bad

faith may itself lead to a finding that a constitutional violation

has occurred. For example, a prosecutor who presses criminal

charges in bad faith under a dormant statute may violate the

equ^i protection clause of the Constitution," but if he prosecutes

a personal enemy for larceny or fraud or any other ordinary crime

he does not have to show that there was no personal malice in-

volved.

If a police officer arrests an individual because he hates that

person, and the arrestee is later indicted for and convicted of the

crime, the animus behind the arrest is irrelevant. If the officer

had probable cause to arrest the individual, he is generally pro-

tected from liability for false arrest regardless of his motive" un-

less excessive force is used." It i^ only when there is a finding that

92. 416 U.S. 232 (1974).

93. 420 U.S. 308 (1975).

94. 422 U.S. 563 (1975).

95. See United States v. Falk. 479 F.Bd 616 (7th Cir. 1973); United States v. Steele,

461 F.2d 1148 (9th Cir. 1972); United States v. Crowthers. 456 F.2d 1074 (4th Cir. 1971).

See also United States v. Berrios, 501 F.2d 1307 (2d Cir 1974); Murguia v. Municipal

Court. 15 Cal. 3d 286. 540 P.2d 44, 124 Cal. Rptr. 204 (1975).

%. Pierson v. Ray. 386 U.S. 547. 555 (1967); Burgwin v. Mattson. 522 F.2d 1213 (9th

Cir. 1975); Bezdek v. City of Elmhurst. 70 F.R.D. 636 (N.D. III. 1976); Johnson v. City of

New York. 401 F. Supp. 50 (S.D.N.Y. 1975); Kipps v. Ewell. 391 F. Supp. 1285 (W.D.

Va. 1975).

97. See Russ v. Ratliff, 538 F.2d 799 (8th Cir. 1976); Lynn v. Garcia, 531 F.2d 855

(8th Cir. 1976); Palmer v. Hall. 517 F.2d 705 (5th Cir. 1975); Jenkins v. Averett, 424 F.2d

1228 (4th Cir. 1970); Philips v. Ward, 415 F. Supp. 976 (E.D. Pa. 1975); Fults v. Pearsall,

408 F. Supp. 1164 (E.D. Tenn. 1975). Cf. Jones v. Marshall, 528 F.2d 132 (2d Cir. 1975).
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probable cause did not exist that the arresting officer's state of

mind becomes relevant.*"

B. Good faith is a defense to a claim for money damages but not

to a request for injunctive or declaratory relief.

This principle is a corollary of the first: If a constitutional

violation has occurred, a court m\]^\ pninin its ^np^ing^qge-

abether or not "the offiriflls invnlvpH HaH ^ ^ood faith belief in t\^

.legality their actions. The Supreme Court made it clear in

U Connor v. Donaldson that the lower court finding that plain-

tiffs constitutional right to liberty had been violated was not to

be disturbed." If Donaldson had still been confined, his release

would have been ordered.

In National Treasury Employees Union v. Mjcom,'"" a suit

against ther. President Nixon, the District of Columbia Circuit

Court held that good faith is only a defense to a suit for damages:

"A good faith defense in a suit for damages brought against any

federal official as an individual is seemingly established by Biv-

ens V. Six Unknown Agents . . . but that defense is not assertable

in the face of a quest limited to injunctive, declaratory or manda-
mus relief."""

In a number of cases dealing with unconstitutional prison

conditions, the officials involved did not have to answer in money
damages because they had a good faith belief in the legality of

their actions, but they were enjoined from continuing them."'^ In

a case involving sick leave benefits for pregnant school teachers,

the Ninth Circuit held (prior to the Supreme Court's decision in

General Electric Co. v. Gi76ert'"^) that the school board had vio-

lated Title VII of the Civil Rights Act by not granting such

leaves.'"^ Thus, the plaintiff school teacher was entitled to all

equitable remedies provided by the Act, including back pay, costs

and attorneys' fees as well as a declaration that the policy was

98. See Boscarino v. Nelson, 518 F.2d 879 (7th Cir. 1975); Joseph v. Rowlen, 402 F.2d

367 (7th Cir. 1968).

99. 422 U.S. 563, 577 n.l2 (1975).

100. 492 F.2d 587 (D.C. Cir. 1974).

101. Id. at 609 (citations omitted).

102. Knell v. Bensinger, 522 F.2d 720 (7th Cir. 1975); Sostre v. McGinnis, 442 F.2d

178 (2d Cir. 1971).

103. 45 U.S.L.W. 4031 (U.S. Dec. 7. 1976).

104. Hutchison v. Lake Oswego School Dist. No. 7. 519 F.2d 961 (9th Cir. 1975). See
also McCormick v. Attala County Bd. of Educ, 541 F.2d 1094 (5th Cir. 1976); Demkowicz
V. Endry, 411 F. Supp. 1184 (S.D. Ohio 1975). ^
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illegal. But in view of the unsettled state of the law relating to

the problem, the individual school board members could not be

held liable for damages under 42 U.S.C. § 1983. Similarly, in a

case involving reverse discrimination, a district court held:

It has long been the law that officials, acting in their official

capacities, are subject to injunctive and declaratory relief for

violating constitutional rights. . . .That one or more of the de-

fendants may not have been directly involved in the commission

of the discrimination is no bar; governmental entities and supe-

rior officials may be held responsible for the constitutional viola-

tions of their subordinates for the purposes of injunctive and

declaratory relief."*

C. A finding of subjective bad faith renders unnecessary any

inquiry into the reasonableness of the official's belief in the

legality of his conduct.

The Supreme Court's decision in Wood v. Strickland estab-

lished the reasonable good faith test: The "official himself must

be acting sincerely and with a belief that he is doing right,""** and

that belief must be reasonable. If the defendant does not act in

good faith, it is irrelevant how uncertain the law is with respect

to the right involved. His subjective lack of good faith is enough

to lead to liability.'*'

One examnle of this approach appears in Halperin v.

Kissinger.*** In t case a number of high government officials,

including former President Nixon, were sued for installing and

maintaining a warrantless wiretap on the Halperin home tele-

105. Hupart v. Board of Higher Educ. 420 F. Supp. 1087. 1107-08 (SONY.
1976){cilation8 omitted).

106. 420 U.S. 308, 321 (1975)

107. The Supreme Court seems not to have recognized this point m O'Connor v.

Donaldson, 422 US 563 (1975) In that case the jur> awarded both compensatory and

punitive damages, the latter based on instructions which required an affirmative finding

of malice. Therefore the existence of a statute permitting continued confinement of per-

sons in Donaldson's position should have been irrelevant Nevertheless, the Supreme
Court remanded for a reexamination of the defendant's proposed instructions relating to

his reliance on state law. Subsequently the case was settled with the payment of damages

to O'Connor The correct approach was indicated by Judge Frankel in Hupart v. Board

of Higher Educ, 420 F. Supu 1087. 1108 (S.D.N.Y. 1976). when he noted: "In light of

the sharp split among legal scholars over the question of the constitutionality of reverse

discrimination, these defendants, if (hey acted uith the requisite subjective state of mind,

might on that score escape liability." (Emphasis added.) See letter from Bruce J Ennis,

Elsq.. to Leon Friedman (Jan. 26. 1977). a copy of which is on file in the office of the

Hufstra Law Renew
108. 424 F, Supp. 838 (D.D.C. 1976).
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p'hone for twenty-one months. The court held that the state of the

law was uncertain with respect to national security wiretaps and
the applicability of Title III of the Omnibus Crime Control and
Safe Streets Act of 1968, which established a civil cause of action

for illegal taps. The uncertainty of the law, however, did not

establish a good faith defense for those who by their actions

showed that they acted in subjective bad faith:

From this factual base, the liability and responsibility of

certain defendants emerges: former President Nixon, for having

initiated and overseen the program without any. temporal or

informational limits on the surveillance; Attorney General

Mitchell, for having failed to carry out review and renewal obli-

gations during the entire twenty-one month surveillance period;

H.R. Haldeman, for having reviewed the wiretap material for

over a year without recommending termination and for having

disseminated the material for purposes unrelated to the tap's

original justification.

. . .[T]he Court finds under all the circumstances pre-

sented that a subjective good faith defense is unavailable."*

If the government official has proved his subjective good

faith or sincerity, it is then necessary to determine whether the

official's sincere belief in the legality of what he did was reasona-

ble. Thus it is necessary to reach the "reasonableness" or objec-

tive part of the test only if an initial finding of subjective good

faith has been made.

fD. The defense of reasonable good faith is a question of fact

f which must be proved by a preponderance of the evidence.

No matter which part of the test is relied upon, the proof of

reasonable good faith is a factual question with the burden of

proof placed on the defendant official. In a recent case in the

Third Circuit, Skehan v. Board of Trustees of Bloomsburg State

College, "" the court of appeals en banc laid out the following test

to determine whether a professor was entitled to damages because

he was removed from his position without a pretermination hear-

ing. The court said:

109. Id. at 845 (citations omitted).

110. 538 F.2d 53 (3d Cir. 1976). See also Bivens v. Six Unknown Named Agents of

the Fed. Bureau of Narcotics, 456 F.2d 1339, 1347-48 (2d Cir. 1972). ^
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We therefore hold that in § 1983 actions the burden is on the

defendant official claiming official immunity to come forward

and to convince the trier of fact by a preponderance of the evi-

dence that, under the standards of Wood v. Strickland, official

immunity should attach. On remand the district court must
determine whether the defendants met their burden of estab-

lishing (1) that they did not know and reasonably need not have

known that depriving Skehan of a pretermination hearing vio-

lated due process, and (2) that they acted without malicious

intention to deprive him of his constitutional rights or cause him
to suffer other injury.'"

This approach was followed by the District of Columbia Cir-

cuit in its en banc opinion in Zweibon v. Mitchell: "[A] good

faith defense to liability . . . will be established if appellees can

demonstrate (1) that they had a subjective good faith belief that

it was constitutional to install warrantless wiretaps under the

circumstances of this case; and (2) that this belief was itself rea-

sonable.""^ Further, a district court in Tennessee noted that "in

asserting the defense of good faith it is necessary that the defen-

dants establish that they acted in good faith and with a reasona-

ble belief as to the validity of their actions.""'

Since reasonable good faith must be proved by the defen-

dant, it is rare that the issue can be determined on a motion for

summary judgment: "[G]ood faith is a question usually reserved

for the fact-finder, so 'even when there is no dispute as to the

facts, it usually is for the jury to decide whether the conduct in

question meets the reasonable man standard . . .
.'
""^

E. Lack of subjective eood faith is not necessarily pnuiun lpnt tn

malice or bad motive..

The Supreme Court's formulation of the good faith defense

111. Skehan v. Board of Trustees. 538 F.2d 53. 61-62 (3d Cir. 1976).

112. 516 F.2d 594. 671 (D.C. Cir. 1975) (emphasis added) (footnote omitted).

113. Flair v. Cox. 402 F. Supp. 818. 822 (M.D. Tenn. 1975) (emphasis added). See
also McCray v. Burreil. 516 F.2d 357 (4th Cir. 1975).

114. Shifrin v. Wilson. 412 F, Supp. 1282, 1296 (D.D.C. 1976). See also Walker v.

Calahan. 542 F.2d 681 (6th Cir. 1976); Kellerman v. Askew. 541 F.2d 1089 (5th Cir. 1976);

Weir V. Muller. 527 F 2d 872 (5th Cir. 1976); Safeguard Mut. Ins. Co. v. Miller. 68 F.R.D.

239 (E.D. Pa. 1975); Sartin v. City of Columbus Util. Comm'n, 421 F. Supp. 393 (N.D.

Miss. 1976); "Whether the Commissioner acted in subjective good faith . . . is a question

of fact which must be decided after evidentiary hearing, and it is therefore not a proper

subject for summary judgment." Id at 399, See also Redman v. Warrener, 516 F.2d 766

(1st Cir. 1975). But cf. White v. Boyle, 538 F.2d 1077 (4th Cir. 1976); Jones v. United
States. 536 F.2d 269 (8th Cir. 1976); Brubaker v. King, 505 F.2d 534 (7th Cir. 1974).
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began with the subjective element: Was the official "acting sin-

cerely and with a belief that he [was] doing right," i.e., law-

fully."* In some cases lack of good faith has been held to be

equivalent to malice , but such a finding is not necessf^rilv thp roIp

determinant of liability. In a recent case in the Fifth Circuit, a

college presifl^ril dismissed three student editors of the college

newspaper because of their poor grammar, spelling and expres-

sion. The students sued, claiming a viol;.' ion of their first amend-
ment rights. The court held that "President Williams cannot

avoid responsibility for his abridgment of First Amendment
rights because his motives were to serve the best interest of the

school."'" The court thus found that although the president had

not acted out of malice he had nevertheless violated the students'

rights and had to pay damages.'"

In another case, Faraca v. Clements, *^^ the plaintiffs were an

interracial couple seeking employment with a state mental center

in Georgia. Although they were highly qualified applicants, the

director of the center refused them employment because he feared

that adverse consequences would result from hiring them. De-

spite the director's claim that he acted out of a "good faith con-

cern for the program he was administering" and "not out of any

personal bias or prejudice,""* the court found him personally

liable under 42 U.S.C. § 1981. The court held that there was a

difference between a knowing failure to obey the law in a good

faith fear of the consequences and a good faith belief that it is

legal to take a particular action. "While the latter may constitute

a legitimate defense to a claim by an injured party . . . the for-

mer does not."'^°

In some cases, proof of negligence has been considered suffi-

cient to establish liability in a section 1983 action. Typical are

cases in which a police chief negligently failed to train and super-

vise police officers under his control,'*' a prison official negligently

115. Wood V. Strickland. 420 U.S. 308, 321 (1975).

116. Schiff V. Williams. 519 F.2d 251, 261 (5th Cir. 1975).

117. Id.

118. 506 F.2d 956 (5th Cir. 1975).

119. Id. at 960.

120. Id. (citations omitted). Although the case involved a suit under § 1981, the court

cited relevant decisions under § 1983, indicating that the proposed test would be the same
for both types of actions.

121. Carter v. Carlson, 447 F.2d 358 (D.C. Cir. 1971), rev'd on other grounds sub nam.

District of Columbia v. Carter, 409 U.S. 418 (1973).
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failed to provide necessary medical attention to inmates'*^ or to

control guards beating a prisoner,'" and mental health officials

negligently failed to prevent some inmates from beating another

inmate.'"

Each of these cases has one point in common: The negligence

of the official involved might have an ongoing and recurrent effect

upon the lives of other citizens. Although some courts have

phrased the question in terms of whether the negligence was
"simple,"'" the crucial question should be whether the official's

actions were likely to have a continuing impact and to injure

other citizens in the same target area. For example, if a prison

official negligently fails to mail one letter to a prisoner's lawyer,

that action may not rise to a section 1983 violation; but if the

official establishes procedures that are likely to lose or delay a

significant amount of prisoner mail, the official should have to

answer in damages to anyone affected.'"

The point is illustrated in Bryan v. Jones, '" a recent en banc

decision in the Fifth Circuit. In that case a sheriff was sued under

section 1983 for false imprisonment because he negligently failed

to investigate whether the plaintiff was being held in jail lawfully.

(The sheriff had kept the plaintiff in jail for a month after the

District Attorney had moved to dismiss all charges.) Under the

common law, the intent to imprison would have been sufficient

to impose liability even if the sheriff thought he had legal author-

ity to detain a prisoner. The Fifth Circuit in Bryan v. Jones held,

however, that to succeed in a section 1983 action a plaintiff must
prove more than the mere intent to imprison required for common
law tort liability.'** In other \\ord8, a good faith defense could

defeat a section 1983 claim t . a if it would not have barred a

common law false imprisonment claim. Furthermore, the court

agreed that some negligent action by the sheriff might lead to

liability under section 1983. The court explained: "If [the sher-

122. Fitzke v. Shappell, 468 F.2d 1072 (6th Cir. 1972).

123. Byrd v. Breshke. 466 F.2d 6 (7th Cir. 1972).

124. Stance v. Staras. 507 F.2d 554 (7th Cir. 1974). See aUo Harper v. Cwrr. &44 F.2d
1121 (IslCir. 1976).

125. Bonner v. Coughlin, 545 F.2d 566 (7th Cir. 1976)(en banc). See alio Howell v.

Cataldi, 464 F.2d 272. 27S (3d Cir. 1972).

126. See Navarette v. Enomoto, 536 F.2d 277 (9th Cir. 1976), cert granted sub nom.
Procunier v. Navarette, 45 U.S.L W. 3489 (U.S. Jan. 18, 1977).

127. 530 F.2d 1210 (6th Cir. 1976).

128. Id at 1213-14.
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. iff) negligently establishes a record keeping system in which er-

rors of this kind are likely, he will be held liable."'"

This same type of distinction was also recognized by the

Supreme Court in Estelle u. Gamble. ^^^ In that case the plaintiff,

a prisoner in Texas, injured his back. He received superficial

medical treatment and continued to complain about his pain, but

the authorities insisted that he return to work. After continued

complaints he received medication for irregular cardiac rhythm,

a condition which had not previously been diagnosed. The pris-

oner then brought a section 1983 action alleging inadequate medi-

cal attention by the prison officials and doctors.

The Supreme Court held that the complaint stated a valid

cause of action under section 1983 against the defendants for

subjecting the plaintiflf to cruel and unusual punishment. In the

Court's opinion, inadequate medical attention to prisoners may
impose unnecessary pain and suffering on them which is forbid-

den by the eighth amendment. ''' The Court stated that "a com-

plaint that a physician has been negligent in diagnosing or treat-

ing a medical condition does not state a valid claim of medical

mistreatment under the Eighth Amendment. Medical malprac-

tice does not become a constitutional violation merely because

the victim is a prisoner."'" The Court further noted, however,

that "acts or ommissions sufficiently harmful to evidence deliber-

ate indifference to serious medical needs"'" will lead to a consti-

tutional violation,

^^ In short, whereas a single negligent act is not enough, either

/ a malicious act or acts evincing deliberate indifferpnce to prison-

1 el's' medical needs will result in liability. Negligently establishing

/ a system in which a prisoner would not receive adequate medical

V*«, attention would meet the latter test.

In a recent district court decision,"^ a prisoner sued a sheriff

because of two homosexual rapes which occurred when he was in.

jail. The sheriff was aware that sexual assaults occurred in the

jail, but he did not take proper precautions to prevent them. The
judge charged the jury as follows: "The Court finds that its in-

129. Id. at 1215.

130. 45 U.S.L.W. 4023 (U.S. Nov. 30. 1976).

131. Id. at 4024-25.

132. Id. at 4026-27.

133. Id. at 4027.

134. Doe V. Swinson, 20 Crim. L. Rep. 2272 (E.D. Va. 1976).
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struction on Woodhous'** simple negligence was the proper stan-

dard of care as warranted by the evidence."'" The court thus

reasoned that failure to take precautions to prevent homosexual

assaults in the jail after the_ official was aware that rapes had
occurred there had the potential of affecting others in the jail as

well as the plaintiff. Therefore the sheriff could be held liable.

This approach comports with the basic theory of the reasona-

ble, good faith defense. In the same way that a public official

cannot ignore or disregard "settled, indisputable law,"'" the offi-

cial cannot act in a way that may negligently override the consti-

tutional rights of the people he is supposed to serve. The underly-

ing rationale of the section 1983 cause of action is the recognition

that government officials, by virtue of their office, have the po-

tential for inflicting great harm on citizens. While on the one

hand, section 1983 should not inhibit the "vigorous, and effective

administration of policies of government,"'" public officials

should not be allowed to ignore safeguards affecting the lives and
rights of the people they serve. Single, isolated acts can be ex-

cused but negligent acts that have great and widespread potential

for harm cannot be permitted.'"

135. Woodhous v. Commonwealth of Virginia. 487 F.2d 889 (4th Cir. (1973). In

Woodhous a prisoner brought a 5 1983 action complaining that he had a right to be

reasonably protected from constant threats of violence and sexual assaults by fellow

inmates. The court held that the prisoner could bring such an action even though he had

not yet been assaulted.

136. Doe V. Swinson, 20 Crim. L Rep. 2272. 2273 (E.D. Va. 1976).

137. Wood V. Strickland. 420 U.S. 308. 321 (1975).

138. Barr v. Matteo. 360 U.S. 564. 571 (1959).

139. In his dissenting opinion in Bonner v. Coughlin, 545 F.2d 565. 573 (7th Cir. 1976),

Judge Swygert argues that the good faith defense does not apply to negligent action. He
took issue with the majority opmion which claimed:

[Gjood faith is nothing but the absence of bad faith, and since an official can

only act in bad faith when he is acting intentionally, a nonintentional act can

never be in bad faith. While it may be true that a nonintentional act cannot be

in bad faith, it is not true that good faith is simply ; it absence of bad faith.

Good faith requires that "(tlhe official himself [is] acting sincerely and with

a belief that he is doing right." Wood. 420 U.S. at 321. 95 S.Ct at 1000. Such

an affirmative belief is only possible with respect to intentional acts. It is non-

sensical to 3[}eak of committing a negligent act in good faith. The guards who
left the door to Bonner's cell unlocked could not have done so in good faith

unless they were conscious of what they were doing, a hypothesis inconsistent

with the assumption that they were merely negligent. Since the dichotomy

between good and bad faith is irrelevant to negligent conduct, the majority's

reliance on Wood is inapposite.

Id at 573.

However, Judge Swygert's opinion goes too far since it would predicate § 1983 liability

upon simple negligence—a conclusion which has been rejected by most of the courts who
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F. Lack of subjective good faith may be inferred from the

circumstances of the case.

From its view of the circumstances surrounding a case, a

court may determine that the defendant did not act in good faith.

The Supreme Court held in Monroe v. Pape**^ that liability under

section 1983 "should be read against the background of tort

liability that makes a man responsible for the natural conse-

quences of his actions."'^' A court of appeals has recently held

that suits for constitutional violations should incorporate the nor-

mal tort rule that "a person intends the natural foreseeable conse-

quences of his actions. "''^ Thus, the acts of a government official

may lead a court to conclude that he must have known that a

person's constitutional rights were being violated,

Manfredonia v. Barry, ^*^ Lykken v. Vavreck^** and Tatum v.

Morton^*'' are recent cases which exemplify the application of this

standard. In Manfredonia two police officers arrested a well-

known lecturer on birth control, William Baird, and one member
of the audience before whom he was speaking for endangering the

welfare of a child.'" The police officers v, r.o were later sued under

section 1983 for making the arrests claimed that they had "acted

honestly in the belief that Baird's comments about the contracep-

tive and other devices on his demonstration board made in the

presence of 'teenagers' observed in the audience endangered their

physical, mental or moral welfare."*" The court commented:

This, of course, would hot justify the arrest of Mrs. Manfre-

donia, nor of Mr. Baird. She did no lecturing and her baby

daughter could not possibly have comprehended what was said.

There is not a scintilla of evidence that Baird was addressing his

have considered the matter. A more appropriate test is that outlined in the text accom-

panying notes 130-138 supra. See Kimbrough v. O'Neil, 545 F.2d 1059 (7th Cir. 1976) for

a later discussion of this problem.

140. 365 U.S. 167 (1961).

141. Id. at 187.

142. United States v. Texas Educ. Agencies, 532 F.2d 380, 388 (5th Cir. 1976),

vacated sub nom. Austin Independent School Dist. v. United States, 45 U.S.L.W. 3413

(U.S. Dec. 3. 1976).

143. 401 F. Supp. 762 (E.D.N.Y, 1975).

144. 366 F. Supp. 585 (D. Minn. 1973).

145. 402 F. Supp. 719 (D.D.C. 1974).

146. The "child" involved was the infant daughter of an audience member, although

the presence of teenagers during the lecture was cited by the arresting officers as justifica-

tion for the arrest. Manfredonia v. Barry. 401 F. Supp. 762, 768 (E.D.N.Y. 1975).

147. Id.
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remarks to "teenagers" or was in any way responsible for their

presence.'**

The court concluded that the police officers must answer in dam-
ages because they had acted in clear disregard of the plaintiffs'

first amendment rights.

In Lykken u. Vavreck,*** a similar case arising in Minnesota,

two officers arrested a college professor for operating a disorderly

house and for selling liquor without a license. The arrest grew out

of a fund-raising affair in the professor's house held on behalf of

a group called "People Against Missiles," which opposed a pro-

posed antiballistic missile installation in North Dakota. The pro-

fessor was charging a fifty-cent donation for each glass of beer in

order to raise money in support of the cause. Twenty policemen

entered the house to effect the arrests and seized not only beer

and wine in the professor's house but "virtually every piece of

paper in sight."'" The court held the arrests and the seizure of

the papers were a violation of the fourth amendment:

The conclusion is inescapable that the arrests here in question

were improperly motivated, undertaken not in furtherance of

good faith law enforcement but for the purpose of harassing

those at the gathering because of their political beliefs, and the

arrests were thus illegal. The extent of the search of the premises

incident to the arrests plus Tidgwell's inquiry to the F.B.I, con-

cerning the seized papers further indicate that the police were

interested not in good faith law enforcement but in using the

arrests as a pretext for seizing any and all potentially damning
evidence of any possible law violation that might serendipi-

tously be turned up. Accordingly, the court need not reach the

question of the existence uel non of probable cause, since it is

not necessary for the result. The Fourth Amendment protects

the people of this nation against unreasonable searches and sei-

zures. Under all the circumstances the activities of the Minne-

apolis police at the David Lykken home on the evening of May
9, 1970, were unreasonable, and thus a violation of plaintiffs'

constitutional rights.'*'

Lastly, in Tatum u. Morton,*" another case involving inter-

ference with first amendment rights, a police officer in Washing-

148. Id

149. 366 F. Supp. 585 (D. Minn. 1973).

150. Id at 590.

151. Id at 593.

152. 402 F. Supp. 719 (D.D.C. 1974).
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, ton, D.C., arrested a number of individuals who were engaging in

a Quaker prayer vigil near the White House.'" The officer made
the arrests because he feared the influx of outsiders who might

damage property. Ostensibly to prevent such damage, he set up
police lines near the vigil and ordered the demonstrators to dis-

perse. When they refused, he arrested the plaintiffs. The district

court held that the police officer had violated the plaintiff's' first

amendment rights.

More recently, in Halperin v. Kissinger, ^^* President Nixon,

Attorney General John Mitchell and other high officials of the

federal government were sued for engaging in a wiretap program

against Morton Halperin, a former member of the National Secu-

rity Council staff. The evidence showed that the wiretap had been

kept on for twenty-one months although after the first five

months of the tap Halperin was no longer a government em-
ployee. The defendants claimed that the wiretap was a good faith

effort to locate leaks of important government information. The
court rejected defendants' good faith defense and, granting sum-
mary judgment for the plaintiff against President Nixon, John

Mitchell and H.R. Haldeman, commented:

The evidence reflects a twenty-one month wiretap without fruits

or evidence of wrongdoing, a failure to renew or evaluate th^

material obtained, a lack of records and procedural compliance,

a seemingly political motive for the later surveillance and dis-

semination of reports, and an apparent effort to conceal the

wiretap documents.'"

This approach to the problem of good faith has been followed

in other cases involving actions seeking only injunctive relief" or

damages under other federal statutes.'" In all these cases the

government officials' claim of sincerity was rejected by the courts

on the basis of objective facts which the courts interpreted as

153. Id. See also Washington Mobilization Comm. v. CuUinane, 400 F. Supp. 186

(D.D.C. 1975); Butler v. United States. 365 F. Supp. 1035 (D. Hawaii 1973).

154. 424 F. Supp. 838 (D.D.C. 1976).

1.55. Id.

156. Dempsey v. McQueeney. 387 F. Supp. 333 (D.R.I. 1975)(injunctJon granted

against police for harrassing female employees at hotel).

157. See Feminist Women's Health Center, Inc. v. Mohammad. 415 F. Supp. 1258

(N.D. Fla. 1976), where a suit was filed under the Sherman Act against hospital staff

doctors for pressuring other doctors not to assist the women's center in providing elective

abortions: "|Tlhe evidence adduced thus far on the whole preponderates toward the

inference that the mainspring of the defendants' actions was economic." Id. at 1270.
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showing an intent to deprive the citizen of his constitutional

rights.

G. Lack of subjective good faith can be shown by the failure to

observe procedural safeguards.

It has long been the law that an agency's failure to follow its

own rules and regulations may result in a violation of the due
process clause.'" In the context of a good faith defense such fail-

ure may serve as conclusive evidence of subjective bad faith. The
Halperin*^* case is illustrative. On May 5, 1969, Attorney General

John Mitchell wrote a memorandum to J. Edgar Hoover, FBI
Director, informing him of new procedures to be followed in na-

tional security wiretaps. The new procedures required detailed

justifications before wiretaps would be installed, close supervi-

sion of the taps, a ninety-day renewal requirement and detailed

recordkeeping. On May 9, 1969, less than a week after the memo-
randum was written, a national security wiretap was installed on

Mr. Halperin's telephone in which practically none of these pro-

cedures was followed. The failure to follow his own established

procedures was one reason for the finding of subjective bad faith

on the part of Mr. Mitchell. '••

Hupart V. Board of Higher Education**^ is also illustrative. In

Hupart members of the Board of Higher Education of New York

City were sued for damages because they enf?aged in "reverse

discrimination" by excluding qualified white males from the city

college's biomedical program in favor of minority group students.

The evidence established that racial factors were intentionally

employed in the selection of applicants and that white majority

candidates were delibera*; ' excluded from consideration. The
court held that individual board members who were responsible

for the race-conscious policy would have to answer in damages to

the persons injured even though the legality of reverse discrimina-

tion was still uncertain at the time. In this case the Board vio-

lated its own established policy against using race as an admis-

sions criterion:

[Tjhere was another constitutional violation here—the depar-

158. Accardi v. Shaugnessy. 347 U.S. 260 (1954). See Note. Violations By Agencies

of Their Own Regulations, 87 Harv. L. Rev. 629 (1974)

159. Halperin v. Kissinger. 424 F. Supp. 838 (D.D.C. 1976).

160. Id. at 844-45.

161. 420 F. Supp. 1087 (S.D.N.Y. 1976).
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ture from the Board's own policy against using race as an admis-

sions criterion. Any defendant who knew, or should have known,

of this policy and deliberately departed therefrom would seem-

ingly be liable, irrespective of whether he thought he was doing

the right or "fair" thing. '*-

In an analogous case decided by the Second Circuit,'" a pris-

oner sued the warden of Clinton Prison for segregating him in a

"strip cell" and forcing him to sleep nude on a concrete floor for

twenty-one days without bedding of any kind. The warden
claimed he should not be personally liable for damages because

he did not personally impose the punishment at issue. The court

approved the award of $1,500 damages against the warden, not

only because he must have had knowledge of the existence of the

strip cells but because he failed to follow existing law on the

procedures for imposing discipline in the prison. Under estab-

lished state law the warden was required to keep a daily record

of the proceedings of the prison including every punishment in-

flicted on a prisoner and every charge of cruel and unjust treat'

ment by a guard.'"

H. Lack of subjective good faith may he inferred from inaction

and from failure to act.

In Downie v. Powers, '" a group of Jehovah's Witnesses were

attacked by a mob, and police officers, though aware of threats

of violence, did nothing to prevent the formation of the mob or

to restore order after violence erupted. Holding that a new trial

was necessary, the court stated: "One charged with the duty of

keeping the peace cannot be an innocent bystander where the

constitutionally protected rights of persons are being invaded. He
must stand on the side of the law and order or be counted among
the mob."'**

This principle has been followed in a series of recent cases

dealing with control of police officers by their superiors. In Sims
V. Adams, ^" the plaintiff sued a police officer for false arrest and
assault; included also as defendants were the mayor of the city,

the chief of police and other supervisory personnel. The com-

162. Id. at 1108.

163. Wright v. McMann, 460 F.2d 126 (2d Cir. 1972).

164. Id. at 136. See also Seals v. Nicholl, 378 F. Supp. 172, 175 (N.D. III. 1973).

165. 193 F.2d 760 (10th Cir. 1951).

166. Id. at 764.

167. 537 F.2d 829 (5th Cir. 1976). -v.
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plaint alleged that the superiors knew of the violent tendencies

of the police officer and failed to control him. Despite these alle-

gations, the district court dismissed the superiors from the case.

The court of appeals reversed: "Sims' complaint states a cause

of action against defendants Mafesell and Jenkins because they

allegedly breached the duties of a mayor and a chief of police to

control a policeman's known propensity for improper use of

force."'"

Similar results have occurred in cases dealing with a jailer's

indifference to the punishment of prisoners under his care. In a

case involving the beating of a prisoner by an arresting officer, the

Fifth Circuit held that the jailer who stood by while the beating

occurred and did not obtain medical attention for the prisoner

was answerable in damages.'" The court explained its holding:

It is well established that a warden's deliberate indifference to

an inmate's severe and obvious injuries is tantamount to an

intentional infliction of cruel and unusual punishment. . . . It

has also been held that a supervisory officer is liable under §

1983 if he refuses to intervene where his subordinates are beat-

ing an inmate in his presence. . . . Here the jury verdict against

Chanclor establishes that the plaintiff was in fact viciously

beaten in violation of his Eighth Amendment rights. Moore's

admission that this occurred in his presence, wit^ ut objection

or intervention, and that he thereafter made no effort to obtain

medical assistance established as a matter of law the necessary

intent under the rationale of these cases."*

This approach is in conformity with the general tort principle

that a person may be held liable for his omissions or inactions if

he is under some affirmative duty to act and he fails to act ac-

cordingly."'

/. Government officials relying upon an objective good faith

168. Id at 832.

169. Harris v. Chanclor. 537 F.2cl 203 (5th Cir. 1976). See aUo Smith v. Rom. 482 F.2d
33 (6th Cir, 1973). where the court stated;

|A1 law enforcement officer can be liable under } 1983 when by his inaction

he fails to perform a statutorily imposed duty to enforce the laws equally and
fairly, and thereby denies equal protection to persons legitimately exercising

rights guaranteed them under state or federal law. Acts of omission are actiona-

ble m this context to the same extent as are acts of commission.

Id at 36-37

170. Harris v. Chanclor. 537 F.2d 203. 206 (5th Cir. 1976)(citation8 omitted).

171. See Symkowski v. Miller, 294 F. Supp. 1214. 1217 (E.D. Wis. 1969); Huey v.

Barloga, 277 F. Supp. 864. 872 (N.D. 111. 1967).
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defense must be able to point to an open, affirmative legal

command or judicial decision as the basis for their actions.

Even if a defendant proves his sincerity and belief that his

actions were lawful, he is not fully exonerated from liability; the

defendant must still prove that this belief was reasonable. This
part of the Wood v. Strickland test has been called the "objective

good faith defense."'"

In order to prevail on the second part of the test, a defendant

must prove that he was acting in conformity with an openly de-

clared legal command. For example, a police officer who executes

a search warrant in good faith fulfills this part of the test.'" Simi-

larly, if a court has ordered the officer to take certain action, he

would generally be deemed to have had a good faith belief that

it was lawful for him to take that action.

If a court did not order the particular action, but state law

authorized it, a government official can ordinarily rely on the

statute to support a good faith defense. In the leading case on the

subject, Pierson u. Ray,^''* three police officer defendants were

sued under section 1983 for arresting the plaintiffs; under a disor-

derly conduct law which was held unconstitutional four years

after the arrests in question. In Pierson the Supreme Court held

that an officer was not "charged with predicting the future course

of constitutional law,"'" and could act "under a statute that he

reasonably believed to be valid but that was later held unconsti-

tutional."'^*

Later, in 'Connor v.. Donaldson, '" the Supreme Court again

cited a reliance on state law as a crucial factor in determining

objective good faith. The Supreme Court vacated and remanded
the court of appeals' decision affirming the judgment against

O'Connor because the court of appeals had not considered

"whether it was error for the trial judge to refuse the additional

instruction concerning O'Connor's claimed reliance on state lew

as authorization for Donaldson's continued confinement."'^*

There may be some situations, however, in which a govern-

172. See. e.g.. Halperin v. Kissinger, 424 F. Supp. 838, 845 (D.D.C. 1976).

17.3. See Smith v. Martin, 542 F.2d 688 (6th Cir. 1976); Stadium Films, Inc. v,

Baillar(?eon, 542 F.2d 577 (1st Cir. 1976).

174. 386 U.S. 547 (1967).

175. Id. at 557.

176. Id. at 5.55.

177. 422 U.S. 563 (1975).

178. Id. at 577.
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ment official may not properly rely on a particular provision of

state law."* For example, if the same or similar law has been

declared unconstitutional in some other jurisdiction, or if because

of developing constitutional doctrine it may be foreseeable that

the law is not valid, then a reasonable public official should real-

ize that the law should no longer be invoked. Further, as noted

below,"" a government official may reveal a lack of subjective

good faith in relying upon the law. In almost all other situations,

though, a reliance upon state law as authorizing the action under

attack would immunize the official involved.

A public official need not rely only upon an explicit statute

to legitimate his actions; a judicial decision may justify the ac-

tions and also insulate the official from damages. In Laverne v.

Corning, ^'^^ various officials of the town of Laurel Hollow, New
York, were sued for entering the grounds of an artist's estate

without a warrant. They claimed that they were inspecting the

estate for evidence of a zoning law violation. The New York Court

of Appeals found the entry illegal and reversed a criminal convic-

tion based upon evidence found during the unauthorized inspec-

tion.'" The artist then sued the officials involved for damages,

claiming a violation of the fourth amendment. The Court of Ap-

peals for the Second Circuit held that at the time the entry oc-

curred, Supreme Court precedents, including Frank u.

Maryland, *^^ justified administrative entries without a search

warrant. It was only after the entry occurred, the court noted, '"^

that* the Supreme Court decided Camara v. Municipal Court. *'^

which overruled the Frank case and declared administrative

searches subject to the warrant requirements of the fourth

amendment. Under such circumstances, according to the Laverne

court,'** in 1962 the city officials could reasonably have relied

upon the Frank case and therefore they were immune from dam-
ages.

In the same fashion, reliance upon administrative regula-

tions or even upon an openly declared administrative practice not

179. See, eg . text accompanying notes 192-194 & 219-221 tnfra.

180. See text accompanying notes 190-224 in/ro

181. 522 F.2d 1144 (2d Cir 197,S)

182. People v. Uverne. 14 NY 2d 304. 200 N.E 2d 441, 251 N Y.S.2d 452 (1964).

183. 359 V.S 360 (1959)

184. Laverne v. Cornmg, 522 F.2d 1144. 1150 (2d Cir. 1975).

185 387 L' S. 523 (1967).

186. Laverne v. Cornmg. 522 F.2d 1144. 1150-51 (2d Cir. 1975).

21-221 O - 78 - 40
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embodied in regulations could serve as evidence of objective good

faith.'" Government officials, though, must base their actions on

established, "open" law. If officials act secretly over a long period

of time to violate the constitutional rights of citizens, they cannot

be allowed to rely on the undisturbed "administrative practice"

as the basis for an objective good faith defense. Secrecy is itself a

sign of questionable legality. If an administrative practice is kept

secret, there is no opportunity for public discussion or debate

about it. More importantly, there is no chance for the political

process to overturn a practice if no one is aware of its existence.

It would thus be unthinkable, for example, for an FBI agent

to claim that the long practice of "black-bag" jobs (burglaries)

engaged in by FBI agents for about twenty years insulated them
from any Bivens-type action. Even if they were ordered to commit
the burglaries and the practice had gone on for years, the agents

should not escape liability. While it is possible that reliance upon
some Presidential Executive Order or command could serve also

as the basis of a good faith belief, it must, at the very least, be

as clear, open and unequivocal as a statutory command would be.

J. A government official is charged with knowledge of

foreseeable constitutional developments.

Although the Supreme Court noted in Pierson v. Ray*'* that

an officer is not "charged with predicting the future course of

constitutional law," the Court added an important qualification

in O'Connor v. Donaldson^*^ when it said that an officer is not

charged with anticipating "unforeseeable constitutional develop-

ments." '•" In other words, where an explicit state law serves as the

basis for an officer's action, as in Pierson, the officer does not have
to anticipate that the law may be declared invalid. Similarly,

when an officer relies upon an explicit Supreme Court decision,

he does not have to anticipate that the Supreme Court may over-

rule that decision. The officer is, however, chargeable when later

judicial decisions & . ot alter or change the state of the law which
existed when he acied, but only clarify or make more explicit

what the law was at the time.

An early Supreme Court example of this principle is Lane v.

187. See. e.g., Mukmuk v. Commissioner of the Dep't of Correctional Servs., 529 F.2d

272 (2ci Cir. 1976).

188. 386 U.S. 547, 557 (1967).

189. 422 U.S. 563(1975).

190. Id. at 577 (emphasis added) (citing Wood v. Strickland. 42Q^U.S. 30». 322

(1975)).



613

Good Faith Defense 533

Wilson. '•• In that case the plaintiff, a black citizen of Oklahoma,
sued certain state election officials for damages under section

1983 for failure to register him as a voter. The officials relied upon

a state law that was passed after the Oklahoma "grandfather

clause" had been declared unconstitutional by the Supreme
Court in Guinn v. United States. ^*^ The earlier law prohibited

anyone from registering to vote unless his grandfather had pre-

viously voted—a transparent attempt to deprive blacks of the

right to vote since their grandfathers at the timr had been slaves.

After this law was invalidated in 1915, Oklahoma passed a new
law permitting people to register as voters if they had voted in

1914 (before the Guinn case had been decided) or if they had

registered during a special registration period between April 30,

1916, and May 11, 1916.'" In other words, an eligible black citizen

who had been barred from voting by the grandfather clause had

only twelve days to register or he would be forever barred from

voting. The Supreme Court found the new law a clear violation

of the fifteenth amendment and an obvious ruse to reestablish the

discredited grandfather clause.'** Although the second Oklahoma
law had never been declared unconstitutional, the Supreme
Court reversed a judgment in the defendants' favor and re-

manded the case.

There are more recent cases which take the same approach.

In Slate v. McFetridge/*^ the plaintiffs sued several Chicago city

officials under section 1983 for damages because the officials had

refused to process a request for a permit to hold a demonstration

in one of the city parks during the 1968 Democratic National

Conventior; The request was made early in J- '• but the defen-

dants refused to process or act on it until it was too late to hold

the rally. The Chicago ordinance governing the issuance of per-

mits gave city officials wide discretion on the matter and did not

require any kind of prompt notice to applicants concerning the

disposition of the permit application. The court of appeals exam-

ined the state of the law at the time the application was made,

paying particular attention to Freedman u. Maryland,^" a 1965

case which required swift administrative review of requests to

191. 307 U.S. 268 (1939).

192. 238 U.S. 347 (1915).

193. Lane v. Wilson. 307 U.S. 268. 271 (1939).

194. Id. at 275.

195. 484 F.2d 1169 (7th Cir. 1973).

1%. 380 U.S. 51 (1965).
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exercise first amendment rights. The court in Slate observed that

the Chicago ordinance had not been declared unconstitutional

and noted that "a man [should] not be held liable in damages
for actions or omissions which he could not or should not be

expected to have known would cause his liability.""^ The defen-

dants argued that Freedman involved censorship of movies and
that it was therefore not relevant to the delayed denial of a park

permit. The court of appeals nevertheless found the defendants

liable for damages: "[D]efendants had notice by Freedman that

their prompt resolution of [plaintiff] Slate's permit request was
a dictate of due process in the protection of First Amendment
rights."""'

In a similar case, Seals v. Nicholl,^*' an individual sued mem-
bers of the Chicago police for seizing, impounding and destroying

his car. The plaintiff had been arrested in a private parking lot

on suspicion of larceny and was unable to raise bail. The police

towed his car away from the private parking lot. Under the proce-

dures in force at the time of the arrest, notice was sent to the

prisoner's home address advising him that his car had been im-

pounded and that he had fifteen days in which to reclaim it. The
towing report clearly labelled the car as "prisoner property."**"

The prisoner was discharged after nineteen days. He never re-

ceived the notice about the car when he was in jail and the car

was destroyed by the police in the interim. While the procedure

at issue was subsequently declared unconstitutional by the Su-

preme Court in Robinson v.. Hanrahan,^^ the defendants in Seals

argued that they had had a good faith belief that the procedure

was adequate at the time the car had been towed away. The court

rejected defendarrs' contention on the ground that Robinson did

not establish "any new or more severe standard for due process"

and merely "involved the application of existing constitutional

law. "^"2 "Thus," according to the court, "even if defendants . . .

did rely on statutory provisions to provide less than actual notice

197. Slate v. Mcyetridge. 484 F.2d 1169. 1174 (7th Cir. 1973).

198. Id. at Uie.'See also Shifrin v. Wilson. 412 F. Supp. 1282 (D.D.C. 1976). where

the court stated: "The clear implication of Pierson is that an officer can be held liable

when acting under a statute which has not been declared unconstitutional, if it is found

that he or she should have anticipated that the statute could not pass constitutional

muster." Id at 1296 (footnote omitted).

199. .178 F. Supp. 172 (N.D. III. 1973).

200. Id. at 174.

201. 409 U.S. 38(1972).

202. Seals v. NichoU. 378 F. Supp. 172, 178 (N.D. III. 1973). -^
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to plaintiff, such action does not constitute justification in cir-

cumstances such as those involved in this case and cannot, there-

fore, form the basis of a good faith defense.""'

A number of similar cases have arisen in relation to prison

discipline and in each calse it became necessary to examine the

state of the law at the time that the acts in question occurred to

determine whether a good faith defense would succeed. In the

Mukmuk case** the warden was accused of taking certain litera-

ture from the plaintiff and punishing him for its possession. The
events at issue took place in 1967. In 1964, however, the Second

Circuit had held that punishing prisoners for the possession of

religious literature violated the first amendment. According to

the court, therefore, the warden in Mukmuk "had received suffi-

cient warning from the courts by 1967 that it was unconstitu-

tional to impose punishment for its possession. If it was, indeed,

religious literature, the warden may be liable in damages, assum-
ing that a sufficient personal responsibility is shown. ""^ Simi-

larly, in Johnson u. Anderson,^ a warden sent certain prisoners

to solitary confinement without giving them a chance to be heard

in their own defense when, nine months earlier, the Third Circuit

had held that such a course was improper. The Johnson court

concluded that the warden "failed to establish an official immun-
ity defense with respect to this portion of plaintiffs due process

claim" inasmuch as "a reasonable man in [his] position would
have sought legal counsel from the Attorney General's office con-

cerning plaintiffs' procedural rights. If he had sought such advice,

he clearly would not have followed the course which he chose. ""^

In still another case, Knell v. Bensinger,^* the plaintiff had

been put in isolation in prison for fifteen days. He asked for

certain law books which were denied him on the basis of a prison

regulation which denied reading materials to all inmates in soli-

203. Id

204. Mukmuk v. Commissioner of Dep't of Correctional Servs.. 529 F.2d 272 (2d Cir.

1976).

205. Id at 275.

206. 420 F. Supp. 845 (D Del. 1976).

207. Id. at 850. See aLso Hostrop v. Board of Junior College Dist. No. 515. 523 F.2d

569 (7th Cir. 1975). In Hostrop members of the school board were charged with knowledge

that they could not dismiss a faculty member for exercising protected first amendment
rights since Pickering v. Board of Educ, 391 U.S. 563 (1968). had been decided before the

dismissal in July 1970. However, they were not required to know that they had to grant a

teacher a due process hearing inasmuch as Board of Regents v. Roth. 408 U.S. 564 (1972),

establishing that constitutional principle, was decided after the dismissal.

208. 522 F.2d 720 (7th Cir. 1975).
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tary confinement. Th^ Court of Appeals for the Seventh Circuit

noted that "there existed a well established principle that the

state could not absolutely deny inmates incarcerated in its pris-

ons a reasonable and effective right of access to the courts to

challenge their confinement . . .
."™'' Since the deprivation in-

volved was only for fifteen days, however, the court decided that

the warden could have had a reasonable good faith belief in the

legality of a temporary denial of access.^'"

Similar results have occurred in other areas. In Morales v.

Hamilton,-^^ for example, a border guard was sued for stopping a

car on an Arizona state highway without probable cause while

looking for illegal aliens. The stop occurred on June 4, 1973, a few

weeks before the Supreme Court decided Almeida-Sanchez v.

United States,-^'- which declared roving border searches unconsti-

tutional. The Morales court said that numerous court decisions

had permitted roving automobile searches in border regions be-

fore Almeida-Sanchez and therefore the guard acted reasonably

in relying upon the prior law.-'^

Further, in Picha v. Wielgos,^^* three students were searched

by school officials who were looking for drugs after the police had
been alerted. The court held that by November 1973 when the

search occurred, it was widely known that the colirts would not

permit any invasion of privacy if fourth amendment standards of

reasonableness were not met "unless that intrusion was reasona-

bly justified in terms of the school's legitimate interests."^'* In the

court's opinion: "School oflScials cannot claim immunity when
they violate the well settled rights of their students."^"

Sometimes it is necessary to make an elaborate analysis of

the state of the law to determine if similar laws have been under

judicial attack. In Foster v. Zeeko,^*^ two police ofl!icers were sued

209. Id at 726.

210. Id at 726-27.

211. 391 F. Supp. 85 (D. Ariz. 1975).

212. 41.3 U.S. 266(1973).

213. Morales v. Hamilton. 391 F. Supp. 86 (D. Ariz. 1975). See also Hupart v. Board

of Higher Educ. 420 F. Supp. 1087 (S.D.N.V. 1976), where the court stated: "In light of

the sharp split among legal scholars over the question of the constitutionality of reverse

discrimination, these defendants, if they acted with the requisite subjective state of mind,

might on that score escape liability." Id. at 1108.

214. 410 F. Supp. 1214 (N.D. 111. 1976).

215. Id. at 1220.

216. Id See al.w Piphus v. Carey, .545 F.2d 30 (7th Cir. 1976).

217. 540 F.2d 1310 (7th Cir. 1976).
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for false arrest. In December 1971 they had arrested the plaintiffs

who were found in an apartment where marijuana was allegedly

present. Charged with violating a Chicago "disorderly house"

ordinance, the plaintiffs argued that by 1971 various decisions

had made it clear that ordinances of the type involved were in-

valid for reasons of vagueness and overbreadth.^"* In fact, another

section of the same ordinance had been previously declared un-

constitutional by a district court and that decision was final. ^"

The court of appeals in Foster exammed similar provisions under

Illinois law to determine how they had fared in the courts. It also

looked into the relevant Supreme Court decisions and found that

.

the key case of Papachristou u. City of Jacksonville,^^'' holding

broad vagrancy laws unconstitutional, had not been decided until

February 1972, three months after the arrests. It then looked into

the history of "disorderly house" statutes and concluded that

there was enough uncertainty about the law to justify a reversal

of a judgment in favor of the plaintiffs."'

In Zweibon v. Mitchell,^^^ the Court of Appeals for the Dis-

trict of Columbia held that warrantless wiretaps for national se-

curity purposes were in violation of the fourth amendment.
Whether the officials responsible for the wiretapping had to an-

swer in damages was to be determined at a later hearing. The
court of appeals "decline[dl to express any views as to the rea-

sonableness of any belief that warrantless wiretapping under the

circumstances of this case was constitutional, at least until the

trial judge determine(dl that appellees did in fact have such a

belief.""' The court directed the trial court to consider "judicial

precedent . . . presidential practice . . . and congressional legis-

lation" in determining the good faith of the officials involved."^

K. That government officials are ordered to violate a person's

constitutional rights cannot serve as the basis of an objective good

faith defense.

It is a fundamental principle of the common law that one

who obeys an illegal order is equally liable as the person giving

218. Id at 1313.

219. See Undry v. Daley. 280 F. Supp. 968 (N.D III. 1968). appeal dismissed. 410

F 2d 551 (7th Cir. 1969).

220. 40f> U.S. 1.56 (1972).

221. Foster v Zeeko. 540 F 2d 1310. 1314 (7th Cir. 1976).

222. 516 F.2d 594 (D.C. Cir. 1975).

223. Id at 671 n.274.

224. Id
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the order.^" In short, orders from superiors are not per se the

equivalent of statutory commands permitting an official to in-

voke the objective good faith defense.

This principle is illustrated in a recent case in the Sixth

Circuit. In Glasson v. City of Louisville,^* the plaintiff sued a

police officer for grabbing an anti-Nixon poster from her during

a presidential motorcade in Louisville, Kentucky, in 1970. The
Chief of Police had issued orders to all police officers to confiscate

"any sign or poster that was 'detrimental* or 'injurious* to the

President.""^ The police officer had been directed by his immedi-
ate superior to grab the plaintiff's poster. Despite the fact that

his actions had been directed by two superiors, the officer who
removed the poster was held liable for violating the first amend-
ment rights of the plaintiff. The court was not convinced that the

destruction was done "in good faith" inasmuch as "[tjhe actions

of [the officers] were the result of an official determination not

to permit dissent and of their failure to accord to appellant the

right to engage in activity protected by the First Amendment."^"

L. Reliance upon the advice of counsel may provide the basis for

an objective good faith defense.

In Schiff V. M//iams,"' the Fifth Circuit held a college pro-

fessor liable for firing three student editors of a school newspaper

because he did not like what they were publishing. The court said

that the president's belief that he had the right to fire the stu-

dents stated no defense to a section 1983 action since "it appears

clear that he should have known better and would have had he

sought legal advice.""" Similarly, a district court in Delaware

held that "a reasonable man in [the prison warden's] position

would have sought legal counsel from the Attorney General's off-

ice concerning plaintiffs procedural rights. If he had sought such

advice, he clearly would not have followed the course which he

chose.""' From these cases it can be inferred that if a government

225. See Mitchell v. Harmony. 54 U.S. (13 How.) 115. 132 (1851); Axtell's Case, 84

Rng. Rep. 1060 (1660). Although these cases involved criminal liability, the principles

discussed apply to suits for damages as well as to suits brought under well-accepted tort

rinciples. See Prossf.r. Handbook on the Law of Torts, ch. 12, 9 70 (4th ed. 1971).

^06 ?,}H P 'M H^Q (Rfh Cir 107^1

227. Id. at 901.

228. Id. at 910-11.

229. 519 F.2d 257 (5th Cir. 1975).

230. Id. at 263 (Gee. J., co.icurring).

231. .Johnson v. Anderson, 420 F. Supp. 845, 850 (D. Del, 1976).
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official seeks legal advice and follows it, an objective good faith

defense will succeed because the court will be satisfied that the

official reasonably believed that he was acting lawfully.

While this principle is expressed in certain cases, there are

limits to its application. In Adler v. Lynch,^^^ a case exemplifying

the principle, the plaintiff purchased land to be used for a per-

sonal residence and a dog kennel. According to the plaintiff, at

the time she purchased the land she was unaware that it was
zoned exclusively for single residences. When she was notified by

the County Permits and Inspection Department that the kennel

was in violation of the zoning laws and was ordered to remove the

kennel, she requested a variance from the County Planning Com-
mission. The Board of Commissioners denied her request but

gave her one year within which to terminate the operation of ths

kennel. Subsequently, the deputy county attorney told the Board
that it had exceeded its authority in granting the plaintiff the

one-year extension for the kennel. The deputy county attorney

then wrote to plaintiff advising her that she had only ninety days

within which to discontinue the kennel. When she failed to act

by the specified date, the Board held a meeting (without sending

individual notice of the meeting to plaintiff) and instructed the

county attorney to take legal action against her. The plaintiff was

arrested for violating the zoning laws but all charges were ulti-

mately dropped. Eventually the woman sued members of the

Board for violating her due process rights by not giving her notice

of the final meeting and by voting to take action against her after

they had told her she could keep the kennel for a year. The court

held that even though proper notice should have been given, the

commissioners were not liable for damages:

The Court does not interpret Wood to stand for the proposi-

tion that it is not good faith for an official to accept erroneous

advice from his appointed counsel on a question of law of suffi-

cient complexity to justify a resort to expert legal guidance, at

least, when the advice which is forthcoming is not patently un-

reasonable ...."*

The court explained that

[tlo hold otherwise, and predicate personal liability upon the

defendantsl'l dependency upon expert legal counsel would se-

2.12. 415 F. Supp. 705 (D. Neb. 1976).

23a. /d. at 714 (footnote omitted).
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riously and substantially undermine the very purposes for which

the doctrine of official immunity was developed. The principal

effect of such a holding would be to make public officials—who
are often not themselves attorneys—skeptical of apparently rea-

sonable advice from qualified counsel, uncertain of their per-

sonal wellbeing in the exercise of their official discretion when-

ever the matter at hand was beyond their personal level of legal

sophistication, and ultimately timid in their administration of

the law, especially in the enforcement of the ill-defined outer

limits of most public policies."^

Tillman v. Wheaton-Hauen Recreation Association^^ illus-

trates the limits on the application of the principle. In Tillman

the plaintiffs had brought an action under sections 1981 and 1982

against the directors of a nonprofit corporation, who had excluded

them from a community swimming pool association because of

their race. The Supreme Court held that the association was not

a private club and that the association's racially discriminatory

policy violated section 1982."' On remand, the court of appeals

assessed damages against the directors of the corporation even

though they had relied on advice of counsel when they excluded

the black applicants from hiembership."^ With respect to advice

of counsel the court said:

The claim that a corporate officer may violate §§ 1981 and 1982

with impunity because he exercised due diligence by relying on

advice of counsel about the meaning of the law is designed to

severely restric the application of these statutes. Judicial ap-

proval of this claim is warranted by neither precedent nor pol-

icy. . . . The Wheaton-Haven directors knew all the relevant

facts, and they fully intended to exclude all persons who could

not qualify under their white-only policy. Their ignorance of the

law though engendered by lawyers* advice and corroborated by

lower federal courts, is no defense."*

More recently, in Halperin v. Kissinger, ^^* two of the defen-

dants. President Nixon and H.R. Haldeman, relied upon the ad-

vice of John Mitchell, then Attorney General, that it was legal to

install warrantless wiretaps. This reliance did not insulate them

234. Id

235. 410 U.S. 431 (1973).

236. Id. at 438.

237. 517 F.2d 1141. 1143 (4th Cir. 1975).

238. Id. at 1145-46 (citations omitted).

2.39. 424 F. Supp. 838 (D.D.C. 1976).
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from liability; they were high government officials who should

have known better and their actions demonstrated that they

lacked subjective good faith in what they did.

M. A mistake of law proi^ides no basis for an objective good faith

defense.

The Supreme Court commented in Wood v. Strickland that

an act violating a student's constitutional rights cannot be

"justified by ignorance or disregard of settled indisputable

law.""* Thus the objective good faith defense depends upon a

reasonable belief in t.hp Ipgalitv pf thp nffirial't; flrtinr^
, ]j is clearly

unreasonable tor a government official to be ignorant of or mis-

taken about the law. Thus, although a mistake of fact may exon-

erate an official if the mistake was reasonable, a mistake of law

cannot generally provide such a defense.

This distinction is illustrated in Lucero u. Donovan,^*^ a case

decided by the Ninth Circuit. In Lucero two police officers

stopped a male Mexican on the street who appeared to be under

the influence of narcotics. They asked him where he lived and

whether they could search his residence. He consented to the

search. He took the police to one sister's apartment where they

were informed that her brother did not live there. They then went

to the apartment of another sister. When the police began to

search the second apartment they discovered a woman—the

plaintiff Mrs. Lucero—bathing her two small children. She told

the police that it was her apartment and that her brother was only

a guest. She then demanded to see a search warrant. The police

promptly arrested her and seized certain vitamin tablets under

the mistaken belief that they were drugs. The plaintiff was forci-

bly undressed and searched at the police station by two police-

women. She subsequently brought a section 198.' action against

the two arresting officers and the two policewomen who searched

her.

The district court directed a verdict for the defendant officers

but the court of appeals reversed, stating that the issue of good

faith was for a jury to decide."* As the court framed the question,

whether the police officers seized the pills unlawfully depends

240. Wood V. Strickland, 420 U.S. 308, 321 (1975)

241. 354 F.2d 16 (9th Cir. 1966). For the general problem of mistake of law as a de-

fense to a $ 1983 action, see Theis, supra note 54.

242. Lucero v. Donovan, 354 F.2d 16, 22 (9th Cir. 1965).
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only on whether th^ plaintiffs protest to the police came before

or after the seizijire."^ A jury might conclude that the police had
reasonably relied on the consent of her brother, although the facts

in this case made that extremely unlikely. Even if they could

have relied on th^ original consent, however, the plaintiff's pro-

test vitiated that consent as a matter of law and, from that mo«
ment, the police could no longer reasonably believe in their right

to continue to se^^rch the apartment.^^^

This distinction is similar to the one long existing in the

criminal law between mistake of law and mistake of fact. If a wife

mistakenly believes that a burglar is climbing into her home and
shoots him, only to discover that the burglar is her husband, she

has committed no crime. The mistake of fact would be a complete

defense since she lacked the necessary criminal intent. On the

other hand, if she shoots a fleeing person, mistakenly thinking

that the law permits her to use deadly force against an unarmed
trespasser, her mistake of law is no defense.^"

The problem has recently arisen in criminal trials relating to

the break-in at the office of Daniel EUsberg's psychiatrist."* Two
Cuban-Americans were ejnlisted by E. Howard Hunt to break into

the office of Dr. Louis Fielding to look for Daniel EUsberg's psy-

chiatric file. They were told by Hunt that the break-in was a top

secret national security mission authorized by the White House
and that he had legal authority to authorize the search for the

records. The Cuban-Americans were indicted and tried under 18

U.S.C. § 241 for conspiring to interfere with Dr. Fielding's fourth

amendment rights. The trial judge rejected an instruction that

the defendants* mistake of law as to Hunt's authority could serve

as a defense to the charges. The court of appeals reversed the

conviction. One judge (Judge Wilkey) would permit a broad mis-

take of law defense similar to a mistake cS fact defense."^ The
concurring judge (Judge Merhige) limited the defense to that

authorized by the Model Penal Code:

The introduction of an "officiar' source for an individual's reli-

ance on a mistaken concept of the law in acting "illegally" sig-

nificantly diminishes the strength of the policy foundations sup-

porting the general rule on mistake of law, and adds policy

243. Id. at 20.

244. /d. at 21.

245. See United States v. Barker. 546 F.2d 940 (D.C. Cir. 1976).

246. !d.: United States v. Ehrlichman, 546 F.2d 910 (D.C. Cir. 1976).

247. United States v. Barker. 546 F.2d 940, 946-47 (D.C. Cir. 1976);\
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considerations of grave import that would favor an opposite re-

sult. In my view, the defense is available if, and only if, an

individual (1) reasonably, on the basis of an objective standard,

(2) relies on a (3) conclusion or statement of law (4) issued by

an official charged with interpretation, administration, and/or

enforcement responsibilities in the relevant legal field. The first

three issues are of course of a factual nature that may be submit-

ted to a jury; the fourth is a question of law as it deals with

interpretations of the parameters of legal authority.*^*

He concluded:

Applying the defense to the facts of this case, the record

discloses sufficient evidence of reliance on an official interpreta-

tion of the law for the matter to have been submitted to the jury.

Barker and Martinez assert that they relied on Hunt's authority

as delegated from an intelligence superstructure controlled by

the White House, and firmly believed that they were acting in

a legal capacity. The Executive Branch of the United States

Government is vested with substantive responsibilities in the

field of national security, and decisions of its officials on the

extent of their legal authority deserve some deference from the

public. A jury may well find that John Ehrlichman, then Assist-

ant to the President for Domestic Affairs, expressed or implied

that the break-in of Dr. Fielding's office was legal under a na-

tional security rationale, and that Hunt, as an executive official

in a go-between capacity, passed the position on to the defen-

dants, which they, acting as reasonable men, relied upon in

performing the break-in."*

A third judge (Judge Leventhal) dissented from the reversal,

claiming that the mistake of law defense was stretched far beyond

its limits.*"

For purposes of determining liability in civil, as opposed to

criminal, litigation thp AT.T fnrmiilAtinn is tnn hroAfj As noted

above, a malicious intent is not necessary to a section 1983

claim— if a mistake of law leads to the violation of a clearly estab-

lished constitutional right, the good faith defense cannot be in-

voked.**' A police officer or other government official has suffi-

cient protection from tort liability if the law is suflficiently unset-

tled so that he could reasonably believe in the legality of his acts.

248. Id et 955.

249. Id at 957.

250. Id. at 963-69.

251. See text accompanying notes 240-249 supra.
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Just as citizens cannot plead ignorance of the law, however, as a

basis for escaping criminal liability, government officials should

not be permitted to rely upon ignorance of the law which it is their

duty to enforce.

V. Conclusion

An action brought under 42 U.S.C. § 1983 is based on the

assumption that those public officials who violate the constitu-

tional rights of the citizens they are serving must answer in dam-
ages for their actions. Officials defending such suits will generally

attempt to invoke absolute immunity or, if such a defense is

unavailable, they will try to justify their actions on the theory

that they were taken in good faith. Absolute immunity for execu-

tive department officials, however, has no place in section 1983

actions."^ Furthermore, to establish broad rules of immunity
through judicial interpretation is to undercut the purpose of sec-

tion 1983 and of federal causes of action brought directly under

the Constitution.

Generally, the same rules governing liability for analogous

torts under the common law should apply in section 1983 actions;

a finding of malice or subjective bad faith is always a basis for

liability and these may be inferred from the circumstances of

each case. In addition, negligent courses of action that have the

potential for widespread injury should also result in liability.

It is clear that public officials are bound to follow the law

they are paid to enforce.. The rapid constitutional developments

of the past fifteen years have created problems for officials who
must take account of the new protections for citizens. It is not

asking too much of these officials, however, that they become
acquainted with the new constitutional cases and the implica-

tions for the conduct of their offices. If they remain ignorant of

what the law means with respect to their treatment of fellow

citizens, a strong dose of tort liability may be the best medicine

to insure thatj all officials obey the law.

I

252. See noteq 33-7P supra and accompanying text.



625

Exhibit 42 : Bivens, 403 U.S. 388 (1971)

388 OCTOBER TERM, 1970
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BIVENS V. SIX UNKNOWN NAMED AGENTS OF
FEDERAL BUREAU OF NARCOTICS

CERTIORARI TO THE UNITED SI^TES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No. 301. Argued January 12, 1971—Decided June 21, 1971

Petitioner's complaint alleged that respondent agents of the Federal

Bureau of Narcotics, acting under color of federal authority, made
a warrantless entry of his apartment, searched the apartment,

and arrested him on narcotics charges. All of the acts were

alleged to have been done without probable cause. Petitioner's

suit to recover damages from the agents was dismissed by the

District Court on the alternative grounds (1) that it failed to

state a federal cause of action and (2) that respondents were

immune from suit by virtue of their official position. The

Court of Appeals affirmed on the first ground alone. Held:

1. Petitioner's complaint states a federal cause of action under

the Fourth Amendment for which damages are recoverable upon

proof of injurie-s resulting from the federal agents' violation of

that Amendment. Pp. 390-397.

2. The Court does not reach the immunity question, which

was not passed on by the Court of Appeals. Pp. 397-398.

409 F. 2d 718, reversed and remanded.

Brennan, J., delivered the opinion of the Court, in which

DouGLASj Stewart, White, and Marshall, JJ., joined. Harlan, J.,

filed an opinion concurring in the judgment, -post, p. 398. Burger,

C. J., post, p. 411, Black, J., post, p. 427, and Blackmun, J.,

post, p. 430, filed dissenting opinions.

Stephen A. Grant argued the cause and filed a brief

for petitioner. ':
,

Jerome Feit argued the cause for respondents. On the

brief were Solicitor General Griswold, Assistant Attorney

General Ruckelshaus, and Robert V. Zener.

Melvin L. Wulf filed a brief for the American Civil

Liberties Union as amicus curiae urging reversal.
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Mr. Justice Brennan delivered the opinion of the

Court.

The Fourth Amendment provides that:

"The right of the people to be secure in their per-

sons, houses, papers, and effects, against unreasonable

searches and seizures, shall not be violated .. .
."

In Bell v. Hood, 327 U. S. 678 (1946), we reserved the

question whether violation of that command by a fed-

eral agent acting under color of his authority gives rise

to ar cause of action for damages consequent upon his

unconstitutional conduct. ' Today we hold that it does.

This case has its origin in an arrest and search carried

out on the morning of November 26, 1965. Petitioner's

complaint alleged that on that day respondents, agents of

the Federal Bureau of Narcotics acting under claim of

federal authority, entered his apartment and arrested him

for alleged narcotics violations. The agents manacled

petitioner in front of his wife and children, and threatened

to arrest the entire family. They searched the apart-

ment from stem to stern. Thereafter, petitioner was

taken to the federal courthouse in Brooklyn, where he

was interrogated, booked, and subjected to a visual strip

search. _ " ^ - -^

"

On July 7, 1967, petitioner brought suit in Federal Dis-

trict Court. In addition to the allegations above, his

complaint asserted that the arrest and search were ef-

fected without a warrant, and that unreasonable force

was employed in making the arrest; fairly read, it

alleges as well that the arrest was made without probable

cause.^ Petitioner claimed to have suffered great humili-

^ Petitioner's complaint does not explicitly state that the agents

had no probable cause for his arrest, but it does allege that the

arrest was "done unlawfully, unreasonably and contrary to law."

App. 2. Petitioner's affidavit in support of his motion for summar}'
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ation, embarrassment, and mental suffering as a result

of the agents' unlawful conduct, and sought $15,000

damages from each of them. The District Court, on

respondents' motion, dismissed the complaint on the

ground, inter alia, that it failed to state a cause of action.^

276 F. Supp. 12 (EDNY 1967). The Court of Appeals,

one judge concurring specially,^ affirmed on that basis.

409 F. 2d 718 (CA2 1969). We granted certiorari. 399

U. S. 905 (1970). We reverse.
^

I .

Respondents do not argue that petitioner should be

entirely without remedy for an unconstitutional invasion

of his rights by federal agents. In respondents' view,

however, the rights that petitioner asserts—primarily

rights of privacy—are creations of state and not of fed-

eral law. Accordingly, they argue, petitioner may obtain

money damages to redress invasion of these rights only

by an action in tort, under state law, in the state courts.

In this scheme the Fourth Amendment would serve

merely to limit the extent to which the agents could de-

judgment swears that the search was "without cause^ consent or

warrant/' and that the arrest was "without cause, reason or war-

rant." App. 28. -r\--;<

2 The agents were not named in petitioner's complaint, and the

District Court ordered that the complaint be served upon "those

federal agents who it is indicated by the records of the United

States Attorney participated in the November 25, 1965, arrest of

the [petitioner]." App. 3. Five agents were ultimately served.

3 Judge Waterman, concurring, expressed the thought that "the

federal courts can .
.'^'. entertain this cause of action irrespective

of whether a statute exists specifically authorizing a federal suit

against federal officers for damages" for acts such as those alleged.

In his view, however, the critical point was recognition that some

cause of action existed, albeit a state-created one, and in conse-

quence he was willing "as oj now" to concur in the holding of the

Court of Appeals. 409 F. 2d, at 726 (emphasis in original).

!1-221 O - 78
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fend the state law tort suit by asserting that their actions

were a valid exercise of federal power: if the agents were

shown to have violated the Fourth Amendment, such

a defense would be lost to them and they would stand

before the state law merely as private individuals. Can-

didly admitting that it is the policy of the Department

of Justice to remove all such suits from the state to the

federal courts for decision,* respondents nevertheless urge

that we uphold dismissal of petitioner's complaint^in

federal court, and remit him to filing an action in the

state courts in order that the case may properly be re-

moved to the federal court for decision on the basis of

state law. - -

We think that respondents' thesis rests upon an unduly

restrictive view of the Fourth Amendment's protection

against unreasonable searches and seizures by federal

agents, a view that has consistently been rejected by this

Court. Respondents seek to treat the relationship be-

tween a citizen and a federal agent unconstitutionally

exercising his authority as no different from the relation-

*"[S]ince it is the present policy of the Department of Justice

to remove to the federal courts all suits in state courts against federal

officers for trespass or false imprisonment, a claim for relief, whether

based on state common law or directly on the Fourth Amendment,

will ultimately;, be heard in a federal court." Brief for Respondents

13 (citations omitted) i see 28 U. S. C. §1442 (a); WiUingham v.

Morgan, 395 U. S. 402 (1969). In light of this, it is difficul^to

understand our Brother Blackmun's complaint that our holding

today "opens the door for another avalanche of new federal cases."

Post, at 430. In estimating the magnitude of any such "avalanche,"

it is worth noting that a survey of comparable actions against state

officers under 42 U. S. C. § 1983 found only 53 reported cases in 17

years (1951-1967) that survived a motion to dismiss. Ginger & Bell,

Pohce Misconduct Litigation—Plaintiff's Remedies, 15 Am. Jur.

Trials 555, 580-590 (1968). Increasing this figure by 900% to allow

for increases in rate and unreported cases, every federal district

judge could expect to-try one such case every 13 years.
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ship between two private citizens. In so doing, they

ignore the fact that power, once granted, does not dis-

appear hke a magic gift when it is wrongfully used. An
agent acting—albeit unconstitutionally—in the name of

the United States possesses a far greater capacity for

harm than an individual trespasser exercising no author-

ity other than his own. Cf. Amos v. United States, 255

U. S. 313, 317 (1921) ; United States v. Classic, 313 U. S.

299, 326 (1941). Accordingly, as our cases make clear,

the Fourth Amendment operates as a limitation upon the

exercise of federal power regardless of whether the State

in whose jurisdiction that power is exercised would pro-

hibit or penalize the identical act if engaged in by a

private citizen. It guarantees to citizens of the United

States the absolute right to be free from unreasonable

searches and seizures carried out by virtue of federal

authority. And "where federally protected rights have

been invaded, it has been the rule from the beginning

that courts will be alert to adjust their remedies so as to

grant the necessary relief." Bell v. Hood, 327 U. S., at

684 (footnote omitted); see Bemis Bros. Bag Co. v.

United States, 289 U. S. 28, 36 (1933) (Cardozo, J.)

;

The Western Maid, 257 U. S. 419, 433 (1922)

(Holmes, J.).

First. Our cases have long since rejected the notion

that the Fourth Amendment proscribes only such conduct

as would, if engaged in by private persons, be condemned

by state law. Thus in Gambino v. United States, 275

U. S. 310 (1927), petitioners were convicted of conspiracy

to violate the National Prohibition Act on the basis of

evidence seized by state police officers incident to peti-

tioners' arrest by those officers solely for the purpose of

enforcing federal law. Id., at 314. Notwithstanding

the lack of probable cause for the arrest, id., at 313, it

would have been permissible under state law if effected
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by private individuals.^ It appears, moreover, that the

officers were under direction from the Governor to aid in

the enforcement of federal law. Id., at 315-317. Ac-

cordingly, if the Fourth Amendment reached only: to"

conduct impermissible under the law of the State, the

:

Amendment 'would have had no application to the case.

Yet this Court held the Fourth Amendment applicable

and reversed petitioners' convictions as having been based

upon evidence obtained through an unconstitutional

search and seizure. Similarly, in Byars v. United States;

273 U. S. 28 (1^27), the petitioner was convicted on the

basis of evidence seized under a warrant issued, without

probable cause under the Fourth Amendment, by a state

court judge for a state law offense. At the invitation

of state law enforcement officers, a federal prohibition

agent participated in the search. This Court explicitly

refused to inquire whether the warrant was "good under

the state law . . . since in no event could it constitute

the basis for a federal search and seizure." Id., at 29

(efnphasis added).® And our recent decisions regarding

electronic surveillance have made it clear beyond per-

adventure that the Fourth Amendment is not tied to the

^ New York at that time followed the common-law^ rule that a

private person may arrest another if the latter has in- fact com.-

mitted a felony, ancT" that if such is the case the presence or

absence of probable cause is irrelevant to the legality of the arrest.

See McLoughlin v. New York Edison Co., 252 N. Y. 202, 169

N. E. 277 (1929); cf. N. Y. Code Crim. Proc. §183 (1958) for

codification of the rule. Conspiracy to commit a federal crime was

at the time a felony. Act of March 4, 1909, §37, 35 Stat. 1096.

® Conversely, we have in some instances rejected Fourth Amend-

ment claims despite facts demonstrating that federal agents were

acting in violation of local law. McGuire v. United States, 273 U. S.

95 (1927) (trespass ab initio); Hester v. United States, 265 IT. S.

57 (1924) ("open fields" doctrine); cf. Burdeau v. McDowell, 256

U. S. 465 (1921) . (possession of stolen property).
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niceties of local trespass laws. Katz v. United States,

389 U. S. 347 (1967); Berger v. New York, 388 U. S. 41
'

(1967); Silverman v. United States, 365 U. S. 505, 511

(1961). In light of these cases, respondents' argument

that the Fourth Amendment serves only as a limitation

on federal defenses to a state law claim, and not as an

independent limitation upon the exercise of federal power,

must be rejected.

Second. The interests protected by state, laws regulat-

ing trespass and the invasion of privacy, and those pro-

tected by the Fourth Amendment's guarantee against

unreasonable searches and seizures, may be inconsistent

or even hostile. Thus, we may bar the door against an

unwelcome private intruder, or call the police if he per-

sists in seeking entrance. The availability of such alter-

native means for the protection of privacy may lead the

State to restrict imposition of liability for any conse-

quent trespass. A private citizen, asserting no authority

other than his own, will not normally be liable in trespass

if he demands, and is granted, admission to another's

house. See W. Prosser, The Law of Torts § 18, pp. 109-

110 (3d ed. 1964); 1 F. Harper & F. James, The Law of

Torts § 1.11 (1956). But one who demands admission

under a claim of federal authority stands in a far different

position. -Cf. Amos v. United States, 255 U. S. 313, 317^

(1921)/ The mere invocation of federal power by a fed-

eral law enforcement official will normally render futile

any attempt to resist an unlawful entry or arrest by resort

to the local police; and a claim of authority to enter is

likely to unlock the door as well. See Weeks v. United'

States, 232 U. S. 383, 386 (1914) ; Ainos v. United States,

supraJ "In such cases there is no safety for the citizen,

^ Similarly, although the Fourth Amendment confines an officer

executing a search warrant strictly within the bounds set by the

warrant, Marron v. United States, 275 U. S. 192, 196 (1927); see

Stanley v. Georgia, 394 U. S. 557, 570-572 (1969) (Stewart, J.,
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except in the protection of the judicial tribunals, for

rights which have been invaded by the officers of the gov-

ernment, professing to act in its name. There remains to

him but the alternative of resistance, which may amount

io jinm^:'^.^^ v. Lee, 106 IJ. S. 196, 219

(1882£.*! Nor is;ii adequate to^answ<er that state law may
^ take into account the different status of one clothed with

the a'uthdrity^ot the Federal Government. For just as

state law may not authorize federal agent^ to violate the

Fourth Amendment, Bi/ars y.U'nited^States, supra;

JVeeks;^.Unite^^ supra; In re Ayers, 123 U. S.

: 443, 507 "0887),; neither may state law undertake to

-limit the extent to which federal authority can be exer-

cised. In re Neagle, 135 U. S. 1 (1890). The inevitable

consequence of this dual limitation on state power is that

the federal question becomes not merely a possible de-

fense to the state law action, but an independent claim

both necessary and sufficient to make out the plaintiff's

cause of action. Cf. Boilermakers v. Hardeman, 401

U. S. 233, 241 (1971).

Third. That damages may be obtained for injuries

consequent upon a violation of the Fourth Amendment
by federal officials should hardly seem a surprising prop-

osition, i; Historically, damages have been _regarded as

, the ordinary remedy for an invasion of personal interests

in liberty.X See Nixon v. Condon, 286 U. S. 73 (1932);—' Q -] i •

concurring in result), a private individual lawfully in the home
of another will not normally be liable for trespass beyond the bounds

of his invitation absent clear notice to that effect. See 1 F. Harper

& F. James, The Law of Torts § 1.11 (1956).

^Although no State has undertaken to limit the common-law

doctrine that one may use reasonable force to resist an unlawful

arrest by a private person, at least two States have outlawed resist-

ance to an unlawful arrest sought to be made by a person known
to be an officer of the law. R. I. Gen. Laws § 12-7-10 (1969) ; State

V. Koonce, 89 N. T. Super. 169, 180-184, 214 A. 2d 428, 433-436

(1965).
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.

Nixon V. Herndon, 273 U. S. 536, 540 (1927); Swafford

V. Templeton, 185 U. S. 487 (1902) ; Wiley v. Sinkler, 179

U. S. 58 (1900); J. Landynski, Search and Seizure and

the Supreme Court 28 et seq. (1966) ; N. Lasson, History

and Development of the Fourth Amendment to the

United States Constitution 43 et seq. (1937); Katz, The

Jurisprudence of Remedies: Constitutional Legality and

the Law of Torts in Bell v. Hood, 117 U. Pa. L. Rev. 1,

8-33 (1968); cf. West v. Cabell, 153 U. S. 78 (1894)"^; Lam-

man v. Feusier, 111 U. S. 17 (1884). Of course, the

Fourth Amendment does not in so many words provide

for its enforcement by an award of money damages for

the consequences of its violation. But "it is . . . well

settled that where legal rights have been invaded, and a

'

federal statute provides for a general right to sue for such

invasion, federal courts may use any available remedy to

make good the wrong done." Bell v. Hood, 327 U. S., at

684 (footnote omitted). The present case involves

no special factors counselling hesitation in the ab-

sence of affirmative action by Congress. We are not

dealing with a question of "federal fiscal policy," as in

^United States v. Standard Oil Co., 332 U. S. 301, 311_

rj:t:.;_(19473. In that case we refused to infer from the Gov-

;

'
; ernment-soldier relationship that the United States could

.. recover damages from one who negligently injured a
-"^ ^ soldier and thereby caused the Government to pay his,

medical expenses and lose his services during the course

of his hospitalization. Noting that Congress was nor-

mally quite solicitous where the federal purse was in-

volved, we pointed out that "the United States [was] the

party plaintiff to the suit. And the United States has

power at any time to create the liability." Id., at 316;

see United States v. Oilman, 347 U. S. 507 (1954). Nor
are we asked in this case to impose liability upon a con-

':" ' gressional employee for actions contrary to no constitu-
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tional prohibition, but merely said to be in excess of the

authority delegated to him by the Congress. Wheeldin^

V. Wheeler, 373 U. S. 647 (1963). Finally, wevcannot

accept respondents' formulation of the question as

whether the availability of money damages is necessary

to enforce the Fourth Amendment. For we have here

no explicit congressional declaration that persons injured

by a . federal officer's violation of the Fourth Amend-'

ment may not recover money damages from the agents,

but must instead be remitted to another remedy, equally

effective in the view of Congress. The question is merely

whether petitioner, if he can demonstrate an injury coh-^

sequent upon the violation by federal agents of his

Fourth Amendment rights, is entitled to redress his injury

through a particular remedial mechanism normally avail-

able in the federal courts. Cf. /. /. Case Co. v. Borah,

377 U. S. 426, 433 (1964); Jacobs v. United States, 290

U. S. 13, 16 (1933). 'The very essence of civil liberty

certainly consists in the right of every individual to claim

the protection of the laws, whenever he receives an

injury." Marbury v. Madison, 1 Cranch 137, 163 (1803).

Having concluded that petitioner's complaint' states, a

.

cause of action under the Fourth Amendment, supra,

at' 390-395, we hold that petitioner is entitled to recover

money damages for any injuries he has suffered as a

result of the agents' violation of the Amendment.

II

In addition to holding that petitioner's complaint had

failed to state facts making out a cause of action, the

District Court ruled that in any event respondents were

immune from liability by virtue of their official position.

276 F. Supp., at 15. This question was not passed upon
by the Court of Appeals, and accordingly we do not con-
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sider it here. The judgment of the Court of Appeals is

reversed and the case is remanded for further proceedings

consistent with this opinion.

So ordered.

Mr. Justice Harlan, concurring in the judgment.

My initial view of this case was that the Court of

Appeals was correct in dismissing the complaint, but

for reasons stated in this opinion I am now persuaded to

the contrary. Accordingly, I join in the judgment of

reversal.

Petitioner alleged, in his suit in the District Court for

the Eastern District of New York, that the defendants,

federal agents acting under color of federal law, subjected

him to a search and seizure contravening the require-

ments of the Fourth Amendment. He sought damages

in the amount of $15,000 from each of the agents. Fed-

eral jurisdiction was claimed, inter alia,^ under 28 U. S. C.

§ 1331 (a) which provides:

"The district courts shall have original jurisdiction

of all civil actions wherein the matter in controversy

exceeds the sum or value of $10,000 exclusive of

interest and costs, and arises under the Constitution,

laws, or treaties of the United States."

The District Court dismissed the complaint for lack of

federal jurisdiction uricler 28 U. S. C. § 1331 (a) and

failure to state a claim for which relief may be granted.

276 F. Supp 12 (EDNY 1967). On appeal, the Court

of Appeals concluded, on the basis of this Court's decision

in Bell v. Hood, 327 U. S. 678 (1946), that petitioner's

claim for damages did "[arise] under the Constitution"

^ Petitioner also asserted federal jurisdiction under 42 U. S. C.

§ 1983 and 28 U. S. C. § 1343 (3), and 28 U. S. C. § 1343 (4). Neither

will support federal jurisdiction over the claim. See Bivens v. Six

Unknown Named Agents, 409 F. 2d 718, 720 n. 1 (CA2 1969).
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within the meaning of 28 U. S. C. § 1331 (a) ; but the

District Court's judgment was affirmed on the ground

that the complaint failed to state a claim for which relief

can be granted. 409 F. 2d 718 (CA2 1969).

In so concluding, Chief Judge Lumbard's opinion rea-

soned, in essence, that: (1) the framers of the Fourth

Amendment did not appear to contemplate a "wholly

new federal cause of axjtiohfoundecT directly 2oh_I:the

Fourth Amendment/' id, at 721, and (2) while' the fed-

eral courts had power under a general grant of jurisdic-

tion to imply a federal remedy for the enforcement .of

a constitutional right, they should do so only' when the

absence of alternative remedies renders the constitutional

command a "mere 'form of words.' " Id., at 723. The
Government takes essentially the same position here.

Brief for Respondents 4-5. And two members of the

Court add the contention that we lack the constitutional

power to accord Bivens a remedy for damages in the

absence of congressional action creating "a federal cause

of action for damages for an unreasonable search in vio-

lation of the Fourth Amendment." Opinion of Mr, Jus-

tice Black, post, at 427; see also opinion of The Chief

Justice, post, at 418, 422. /^^:;" X

For the reasons set forth below, I am of the opinion

that federal courts do have the power to award damages

for violation of "constitutionally protected interests" and

I agree with the Court that a traditional judicial remedy

such as damages is appropriate to the vindication of the

personal interests protected by the Fourth Amendment.

^

I

I turn first to the contention that the constitutional

power of federal courts to accord Bivens damages for

his claim depends on the passage of a statute creating a

"federal, cause of action." Although the point is not
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entirely free of ambiguity,^ I do not understand either

the Government or ray dissenting Brothers to maintain

that Bivens' contention that he is entitled to be free

from the type of official conduct prohibited by the Fourth

Amendment depends on a decision by the State in which

he resides to accord him a remedy. Such a position

would be incompatible with the presumed availability

of federal equitable relief, if a proper showing can be

made in terms of the ordinary principles governing equi-

table remedies. See Bell v. Hood, 327 U. S. 678, 684

(1946). However broad a federal court's discretion con-

cerning equitable remedies, it is absolutely clear—at least

after Erie R. Co. v. Tompkins, 304 U. S. 64 (1938)—that

in a nondiversity suit a federal court's power to grant even

equitable relief depends on the presence of a substantive

right derived from federal law. Compare Guaranty

Trust Co. V. York, 326 U. S. 99, 105-107 (1945), with

Holmberg v. Armhrecht, 327 U. S. 392, 395 (1946). See

also H. Hart & H. Wechsler, The Federal Courts and the

Federal System 818-819 (1953).

Thus the interest which Bivens claims—to be free

from official conduct in contravention of the Fourth

Amendment—is a federally protected interest. See gen-

erally Katz, The Jurisprudence of Remedies: Constitu-

tional Legality and the Law of Torts in Bell v. Hood, 117

U. Pa. L. Rev. 1, 33-34 (1968).' Therefore, the question

2 See n. 3, infra. ,

3 The Government appears not quite ready to concede this point.

Certain points in the Government's argument seem to suggest that

the "state-created right—federal defense" model reaches not onl}' the

question of the power to accord a federal damages remedy, but also

the claim to any judicial remedy in any court. Thus, we are pointed

to Lasson's observation concerning Madison's version of the Fourth

Amendment as introduced into the House:

,
"The observation may be made that the language of the proposal

did not purport to create the right to be secure from unreasonable
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of judicial power to grant Bivens damages is not a prob-

lem of the "source" of the "right"; instead, the question

is whether the power to authorize damages as a judicial

search and seizures but merely stated it as a right which already

existed." _ _ -f: ^.r^i^^^

N. Lasson, History and Development of the Fourth Amendment to

the United States Constitution 100 n. 77 (1937), quoted^in^.Brief for

Respondents 11 n. 7. And, on the problem of federal/equrtable

vindication of constitutional rights without regard to the presence

of a "state-created right," see Hart, The Relations Between State

and Federal Law, 54 Col. L. Rev. 489, 523-524 (1954)\ quoted in

Brief for Respondents 17. ~ ^ ^^^ '^

On this point, the choice of phraseology in the Fourth Amend-

ment itself is singularly unpersuasive. The leading argument against

a "Bill of Rights" was the fear that individual hberties not specified

expressly would be taken as excluded. See generally, Lasson, supra,

at 79-105. This circumstance alone might well explain why the

authors of the Bill of Rights would opt for language which presumes

the existence of a fundamental interest in hberty, albeit originally

derived from the common law. See Entick v. Carrington, 19 How.

St. Tr. 1029, 95 Eng. Rep. 807 (1765).

In truth, the legislative record as a whole behind the Bill of Rights

is silent on the rather refined doctrinal question whether the framers

considered the rights therein enumerated as dependent in the first

instance on the decision of a State _ta accord legal status to the per-

sonal interests at stake. That is understandable since the Grovem-

ment itself points out that general federal-question jurisdiction was

not extended to the federal district courts until 1875. Act of

March 3, 1875, §1, 18 Stat. 470. The most that' "can be' drawn

from this historical fact is that the authors of the Bill of Rights as-

sumed the adequacy of common-law remedies to vLudicate the fed-

erally protected interest. One must first combine this assimiption

with contemporary modes of jurisprudential thought which ap-

peared to link "rights" and "remedies" in a 1:1 correlation, cf. Mar-
bury V. Madison, 1 Cranch 137, 163 (1803), before reaching the

conclusion that the framers are to be understood today as having cre-

ated no federally protected interests. And, of course, that would

simply require the conclusion that federal equitable relief would

not he to protect those interests guarded by the Fourth Amendment.
Professor Hart's observations concerning the "imperceptible steps"
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remedy for the vindication of a federal constitutional

right is placed by the Constitution itself exclusively in

Congress' hands.

II

The contention that the federal court? are powerless

to accord a litigant damages for a claimed invasion of his

federal constitutional rights until Congress explicitly au-

thorizes the remedy cannot rest on the notion that the

decision to grant compensatory relief involves a resolu-

tion of policy considerations not susceptible of judicial

discernment. Thus, in suits for damages based on viola-

tions of federal statutes lacking any express authorization

of a damage remedy, this Court has authorized such relief

where, in its view, damages are necessary to effectuate the

congressional policy underpinning the substantive pro-

visions of the statute. /. /. Case Co. v. Borak, 377 U. S.

426 (1964) ; Tunstall v. Brotherhood of Locomotive Fire-

men <k Enffinemen, 323 U. S. 210, 213 (1944). Cf. Wycm-

dotte Transportation Co. v. United States, 389 U. S. 191,

201-204 (1967).*

between In re Ayers, 123 U. S. 443 (1887), and Ex parte Young, 209

U. S. 123 (1908), see Hart, supra, fail to persuade me that the source

of the legal interest asserted here is other than the Federal Constitu-

tion itself. In re Ayers concerned the precise question whether the

Eleventh Amendment barred suit in a federal court for an injunction

compelling a state officer to perform a contract to which the State

was a party. Having concluded that the suit was inescapably a suit

against the State under the Eleventh Amendment, the Court spoke of

the presence of state-created rights as a distinguishing factor support-

ing the exercise of federal jurisdiction in other contract clause cases.

The absence of a state-created right in In re Ayers served to dis-

tinguish that case from the perspective of the State's immunity to

suit; Ayers simply does not speak to the analytically distinct ques-

tion whether the Constitution is in the relevant sense a source of

legal protection for the "rights" enumerated therein.

* The Borak case is an especially clear example of the exercise of

federal judicial power to accord damages as an appropriate remedy
in the absence of any express statutory authorization of a federal
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If it is not the nature of the remedy which is thought

to render a judgment as to the appropriateness of dam-

ages inherently "legislative," then it must be the nature

of the legal interest offered as an occasion for invoking

otherwise appropriate judicial relief. But I do not think

that the fact that the interest is protected by the Con-

stitution rather than statute or common law justifies the

assertion that federal courts are powerless to grant dam-

ages in the absence of explicit congressional action author-

izing the remedy. Initially, I note that it would be at

least anomalous to conclude that the federal judiciary

—

while competent to choose among the range of traditional

judicial remedies to implement statutory and common-

law policies, and even to generate substantive rules gov-

erning primary behavior in furtherance of broadly formu-

lated policies articulated by statute or Constitution, see

Textile Workers v. Lincoln Mills, 353 U. S. 448 (1957);

United States v. Standard Oil Co,, 332 U. S. 301, 304-

311 (1947); Clearfield Trust Co. v. United States,

318 U. S. 363 (1943)—is powerless to accord a damages

cause of action. There we "implied"—from what can only be char-

acterized as an "exclusively procedural provision" affording access

to a federal forum, cf. Textile Workers v. Lincoln Mills, 353 U. S.

448, 462-463 (1957) (Frankfurter, J., dissenting)—a private cause

of action for damages for violation of § 14 (a) of the Securities Ex-

change Act of 1934, 48 Stat. 895, 15 U. S. C. § 78n (a). See §27,

48 Stat. 902, 15 U. S. C. § 78aa. We did so in an area where

federal regulation has been singularly comprehensive and elaborate

administrative enforcement machinery had been provided. The

exercise of judicial power involved in Barak simply cannot be justi-

fied in terms of statutory construction, see Hill, Constitutional

Remedies, 69 Col. L. Rev. 1109, 1120-1121 (1969) ; nor did the Borak

Court purport to do so. See Borak, supra, at 432-434. The notion

of "implying" a remedy, therefore, as applied to cases like Borak,

can only refer to a process whereby the federal judiciary exercises a

choice among traditionally available judicial remedies according to

reasons related to the substantive social policy embodied in an act

of positive law. See ibid., and Bell v. Hood, supra, at 684.
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remedy to vindicate social policies which, by virtue of

their inclusion in the Constitution, are aimed predomi-

nantly at restraining the Government as an instrument

of the popular will.

More importantly, the presumed availability of federal

equitable relief against threatened invasions of constitu-

tional interests appears entirely to negate the contention

that the status of an interest as constitutionally protected

divests federal courts of the power to grant damages

absent express congressional authorization. Congress

provided specially for the exercise of equitable remedial

powers by federal courts, see Act of May 8, 1792, § 2, 1

Stat. 276; C. Wright, Law of Federal Courts 257 (2d ed.,

1970), in part because of the limited availability of equi-

table remedies in state courts in the early days of the

Republic. See Guaranty Trust Co. v. York, 326 U. S.

99, 104-105 (1945). And this Court's decisions make
clear that, at least absent congressional restrictions, the

scope of equitable remedial discretion is to be determined

according to the distinctive historical traditions of equity

as an institution, Holmherg v. Armhrecht, 327 U. S. 392,

395-396 (1946); Sprague v. Ticonic National Bank, 307

U. S. 161, 165-166 (1939). The reach of a federal dis-

trict court's "inherent equitable powers," Textile Workers

V. Lincoln Mills, 353 U. S. 448, 460 (Burton, J., concur-

ring in result), is broad indeed, e. g., Swann v. Char-

lotte-Mecklenburg Board of Education, 401 U. S. 1

(1971); nonetheless, the federal judiciary is not em-
powered to grant equitable relief in the absence of

congressional action extending jurisdiction over the sub-

ject matter of the suit. See Textile Workers v. Lincoln

Mills, supra, at 460 (Burton, J., concurring in result);

Katz, 117 U. Pa. L. Rev., at 43.^

^ With regard to a court's authority to grant an equitable remedy,
the line between "subject matter" jurisdiction and remedial powers
"has undoubtedly been obscured by the fact that historicaDy the
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If explicit congressional authorization is an absolute

prerequisite to the power of a federal, court _to accord

.^compensatory relief regardless.^of th^e necessity o;^appro-

-tr priateness of damages as a jcemedy sSnply becau&|^6f the

Sfw status of a legal interestfas|l3onstitutiqnally protected,

il^then it seems to nie th^t explicit congressipfia^

tion IS similarly prerequisite^olthe lexerci|e^^

remedial discretion in favor^ol-cpnstitution^^^^

•_ interests. Conversely, if a| 'g?neral2granl[^ of^^

^j.to the federal courts by' Ccmgfess^i^ though^

.empower a federal court to" "grant equitable reliel for all

: areas of subject-matter jurisdiction enumerated therein,

see 28 U. S. C. § 1331 (a), then it seems to me that the

same statute is sufficient to empower a federal court to

grant a traditional remedy at law.® Of course, the special

historical traditions governing the federal equity system,

see Sprague v. Ticonic National Bank, 307 U. S. 161

"system of equity 'derived its doctrines, as well as its powers, from

its mode of giving relief/ " See Guaranty Trust Co. \.'York, supra,

at 105, quoting C. Langdell, Summary of Equity, Pleading xxvii

(1877). Perhaps this fact alone accounts for the suggestion some-

times made that a court's power to enjoin invasion of constitutionally

protected interests derives directly from the Constitution. See Bell

V. Hood, 71 F. Supp. 813, 819 (SD Cal. 1947).
' ^7^ -

_ f^Chief Judge Lumbard's opinion for the Court of Appeals in the

instant case is, as I have noted, in accord with this conclusion:

"Thus, even if the Constitution itself does not give rise to an

inherent injunctive power to prevent its violation by governmental

officials there are strong reasons for inferring the existence of this

power under any general grant of jurisdiction to the federal courts

by Congress." 409 F. 2d, at 723. ^ - ;^*

The description of the remedy as "inferred" cannot, of course, be^

intended to assimilate the judicial decision to accord such a remedy
to any process of statutory construction. Rather, as with the cases

concerning remedies, implied from statutory schemes, see n. 4, supra,

the description of the remedy as "inferred" can only bear on the"

reasons offered to explain a judicial decision to accord or not to

accord a particular remedy. .'v, - ' V
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(1939), might still bear on the comparative appropriate-

ness of granting equitable relief as opposed to money

damages. That possibility, however, relates, not to

whether the federal courts have the power to afford one

type of remedy as opposed to the other, but rather to

the criteria which should govern the exercise of our

power. To that question, I now pass.

Ill

The major thrust of the Government's position is that,

where Congress has not expressly authorized a particular

remedy, a federal court should exercise its power to accord

a traditional form of judicial relief at the behest of a

litigant, who claims a constitutionally protected interest

has been invaded, only where the remedy is "essential,"

or "indispensable for vindicating constitutional rights."

Brief for Respondents 19, 24. While this "essentiality"

test is most clearly articulated with respect to damages

remedies, apparently the Government believes the same

test explains the exercise of equitable remedial powers.

Id., at 17-18. It is argued that historically the Court has

rarely exercised the power to accord such relief in the

absence of an express congressional authorization and

that "[i]f Congress had thought that federal officers

should be subject to a law different than state law, it

would have had no difficulty in saying so, as it did with

respect to state officers . . .
." Id., at 20-21 ; see 42

U. S. C. § 1983. Although conceding that the stand-

ard of determining whether a damage remedy should be

utilized to effectuate statutory policies is one of "neces-

sity" or "appropriateness," see /. /. Case Co. v. Borak,

377 U. S. 426, 432 (1964) ; United States v. Standard Oil

Co., 332 U. S. 301, 307 (1947), the Government contends

that questions concerning congressional discretion to

modify judicial remedies relating to constitutionally pro-

tected interests warrant a more stringent constraint on

21-221 O - 78 - 42
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the exercise of judicial power with respect to this class

of legally protected interests. Brief for Respondents

21-22.

These arguments for a more stringent test to govern the

grant of damages in constitutional cases ^ seem to be ade-

quately answered by the point that the judiciary has

a particular responsibility to assure the vindication of

constitutional interests such as those embraced by the

Fourth Amendment. To be sure, "it must be remembered

that legislatures are ultimate guardians of the liberties

and welfare of the people in quite as great a degree as

the courts." Missouri, Kansas <Sc Texas R. Co. v. May,

194 U. S. 267, 270 (1904). But it must also be recog-

nized that the Bill of Rights is particularly intended to

vindicate the interests of the individual in the face of

the popular will as expressed in legislative majorities;

at the very least, it strikes me as no more appropriate to

await express congressional authorization of traditional

judicial relief with regard to these legal interests than

with respect to interests protected by federal statutes.

The question then, is, as I see it, whether compensatory

relief is "necessary" or "appropriate" to the vindication

of the interest asserted. Cf. /. /. Case Co. v. Borak,

supra, at 432; United States v. Standard Oil Co., supra,

at 307; Hill, Constitutional Remedies, 69 Col. L. Rev.

1109, 1155 (1969); Katz, 117 U. Pa. L. Rev., at 72.

In resolving that question, it seems to me that the range

of policy considerations we may take into account is at

least as broad as the range of those a legislature would

consider with respect to an express statutory authoriza-

tion of a traditional remedy. In this regard I agree with

the Court that the appropriateness of according Bivens

^ I express no view on the Government's suggestion that con-

gressional authority to simply discard the remedy the Court today

authorizes might be in doubt; nor do I understand the Court's

opinion today to express any view on that particular question.
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compensatory relief does not turn simply on the deterrent

eJBPect liability will have on federal official conduct.®

Damages as a traditional form of compensation for inva-

sion of a legally protected interest may be entirely appro-

priate even if no substantial deterrent effects on future

official lawlessness might be thought to result. Bivens,

after all, has invoked judicial processes claiming entitle-

ment to compensation for injuries resulting from al-

legedly lawless official behavior, if those injuries are

properly'compensable in money damages. I do not

think a court of law—vested with the power to accord

a remedy—should deny him his relief simply because he

cannot show that future lawless conduct will thereby be

deterred.

And I think it is clear that Bivens advances a claim

of the sort that, if proved, would be properly compensable

in damages. The personal interests protected by the

Fourth Amendment are those we attempt to capture by
the notion of "privacy"; wjiile the Court today properly

points out that the type of harm which officials can inffict

when they invade protected zones of an individual's life

® And I think it follows from this point that toda3''s decision has

little, if indeed any, bearing on the question whether a federal court

may properly devise remedies—other than traditionally available

forms of judicial relief—for the purpose of enforcing substantive social

policies embodied in constitutional or statutory pohcies. Compare
today's decision with Mapp v. Ohio, 367 U. S. 643 (1961), and Weeks

V. United States, 232 U. S. 383 (1914). The Court today simply

recognizes what has long been implicit in our decisions concerning

equitable relief and remedies implied from statutory schemes; t. e.,

that a court of law vested with jurisdiction over the subject matter

of a suit has the power—and therefore the duty—to make principled

choices among traditional judicial remedies. Whether special pro-

phylactic measures—which at least arguably the exclusionary rule

exemplifies, see Hill, The Bill of Rights and the Supervisory Power,

69 CoL L. Rev. 181, 182-185 (1969)—are supportable on grounds

other than a court's competence to select among traditional judicial

remedies to make good the wrong done, cf. Bell v. Hood, supra, at

684, is a separate question.
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are different from the types of harm private citizens in-

flict on one another, the experience of judges in dealing

with private trespass and false impfisonnient [claims sup-

ports the conclusion that courts of law' are34P^t)le of

^.making the types of judgment concerning causation and

. magnitude of injury necessary to accord meanmgful com-
: 'pensation for invasion of Fourth Amendmen$^igKts.*

1 -i
On the other hand, the lijnitatibns oa'stat^|medies

for violation of conamon^aw rights by private; citizens

: argue in favor of a federal damages remedy. • The injuries

inflicted by officials acting under7color of law^ while no

5^ less compensable in damages than those inflicted by pri-

. vate parties, are substantially different in kind, as the

Court's opinion today discusses in detail. See ikfonroe

V. Pape, 365 U. S. 167, 195 (1961) (Harlan, J., concur-

ring). It seems to me entirely proper that these injuries

be compensable according to uniform rules of federal law,

especially in light of the very large element of federal

law which must in any event control the scope of official

defenses to Hability. See Wheeldin v.. Wheeler, 373 U. S.

647, 652 (1963); Monroe v. Pq^e^|su?>ra^

(Harlan, J., concurring) ; Howard^^^yms^
' 593 ( 1959) . Certainly^^ there is^j(ei^Ii0e3qjBejpIned

from the standpoint of federalism by preserving:different

rules "of liability for federal_^officers deperident'^oh the

State where the injury occurs. Cf. United States v.

Standard Oil Co.,^332 U. S. 301, 305-311 (1947).

Putting aside the desirability of leaving the problem

of federal official liability to the vagaries of common-law
actions, it is apparent that some form of damages is the

only possible remedy for someone in Bivens' alleged

• The same, of course, may not be true with respect to other types

of constitutionally protected interests, and therefore the appropri-

ateness of money damages may well vary with the nature of the

personal interest asserted. See Monroe v. Pape, 365 U. S. 167, 196

n. 5 (Harlan, J., concurring). -'
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position. It will be a rare case indeed in which an in-

dividual in Bivens' position will be able to obviate the

harm by securing injunctive relief from any court. How-

ever desirable a direct remedy against the Government

might be as a substitute for individual official liability,

the sovereign still remains immune tb ' suitrj Finally,

assuming Bivens' innocence of the crime charged, _the-:j-

"exclusionary rule" is simply irrelevant. For people :inv^^

Bivens' shoes, it is damages or nothing: ^^^^^ "-^i->^:^KS
The^ only substantial policy consideration advanced^

"

against recognition of a federal cause of action for viola-

tion of Fourth Amendment rights by federal officials is

the incremental expenditure of judicial resources that

will be necessitated by this class of litigation. There is,

however, something ultimately self-defeating about this

argument. For if, as the Government contends, damages

will rarely be realized by plaintiffs in these cases because

of jury hostility, the limited resources of the official

concerned, etc., then I am not ready to assume that theref -

wull be a significant increase in the expenditure of judicial-fj^r

resources on these claims. Few responsible lawyers and.T^vl

plaintiffs are likely to choose the course of litigation if the^g^^

statistical chances of success are truly de minimis. Andj^"^

I simply cannot agree w^ith my Brother Black that the-g§^i

possibility of - "frivolous" claims—if defined simply asj%-
claims with no legal merit—w^arrants closing the court-;^^^^:

house doors to people in Bivens' situation. There arej-

other ways, short of that, of coping with frivolous ^i^^^

lawsuits. - - --^
; _ „ ^^^c^^

On the other hand, if—as I believe is the case with^
"

respect, at least, to the most flagrant abuses of official

power—damages to some degree will be available when
the option of litigation is chosen, then the question ap-

pears to be how Fourth Amendment interests rank on

a scale of social values compared with, for example, the

interests of stockholders defrauded by misleading proxies.
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See /. /. Case Co. v. Borak, supra. Judicial resources,

I am well aware, are increasingly scarce these days.

Nonetheless, when we automatically close the courthouse^ ^^
door solely on this basis, we^impircitly^^^ value J;^^

judgment on. the comparative import^nce^of. classes of^-^g
legally protected interests. ; And current; limitations upon^^^^!

' the effective functioning of the;coiirts>rising from budg-^;|^
etary inadequacies should not "be p stand Vj0,

in the way of the recognition of other^isetrsound con-^/vf-

stitutional principles. : " - 1 —^1^:
' Of course, for a variety of reasons, theremedy may not

often be sought. See generally Fogte,.Tort Remedies for :

:

Police Violations of Individual Rights, 39 Minn. L, Rev. .

'_'

493 (1955). And the countervailing interests in efficient

law enforcement of course argue for a protective zone

with respect to many type's of Fourth Amendment viola-

tions. Cf. Barr v. Matteo, 360 U. S. 564 (1959) (opin-

ion of Harlan, J.). But, while I express no view on

the immunity defense offered in the instant case, I deem
it proper to venture the thought that at the very least

such a remedy would be available for the most jflagrant

and patently unjustified sorts of pbli'ce^^ Al-

though litigants may nof oftea chbdseSQlseek rel^^^ it -

is important, ma civilizeiJj-sodetjjjt!^^^^^

branch of the Nation's govFrnment^standl;€ady to afford

a remedy in these circumstances. ^ It goes without saying

that I intimate no view on the merits of petitioner's

underlying claim. .

"For these reasons, I concur in the judgment of the

Court.

Mr. Chief Justice Burger, dissenting.

I dissent from today's holding which judicially creates

a damage remedy not provided for by the Constitution

and not enacted by Congress. We would more surely

preserve the important values of the doctrine of separa-
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tion of powers—and perhaps get a better result—by rec- .

ommending a solution to the Congress as the branch of

government in which the Constitution has vested the

legislative power. Legislation is the business of the

Congress, and it has the facihties and competence for that

task—as we do not. Professor Thayer, speaking of the

limits on judicial power, albeit in another context, had

this to say: ^ -
: .

" —
"And if it be true that the holders of legislative

power are<;areless or evil, yet the constitutional duty

of the court remains untouched; it cannot rightly

attempt to protect the people, by undertaking a

function not its own. On the other hand, by adher-

ing rigidly to its own duty, the court will help^ as

nothing else can, to fix the spot where responsibility

lies, and to bring down on that precise locality the

thunderbolt of popular condemnation. . . . For

that course—the true course of judicial duty al-

ways—will powerfully help to bring the people

and their representatives to a sense of their

own responsibility.*'

This case has significance far beyond its facts and its

holding. For more than 55 years this Court has en-

forced a rule under which evidence of undoubted relia-

bility and probative value has been suppressed and

excluded from criminal cases whenever it was obtained

in violation of the Fourth Amendment. WeeksV- United-

States, 232 U. S. 383 (1914); Boyd v. United States, 116

U. S. 616, 633 (1886) (dictum). This rule was extended

to the States in Mapp \. Ohio, 367 U. S. 643 (1961).^

ij. Thayer, 0. Holmes, k F. Frankfurter, John Marshall 88

(Phoenix ed. 1967).

2 The Court reached the issue of applying the Weeks doctrine

to the States sua sponte.
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The rule has rested on a theory that suppression of evi-

dence in these circumstances was imperative to deter law

enforcement authorities from using improper methods

to obtain evidence. -yr'

The deterrence theory underlying the suppression doc-

trine, or exclusionary rule, has a certain appeal in spite

of the high price society pays for such a drastic remedy.

Notwithstanding its plausibility, many judges and law-

yers and some of our most .distinguished legal, scholars

have never quite been able to escape the fojoe^ of Car

f

dozo's statement of the doctrine's gnofnilbus result r^^^^^^

- -
. "The criminal is to go free becausefthe constable has

blundered. ,. . A room is searched against the law^

_: and the body of a murdered man is found. ; : .:^ J'he

privacy of the home has been infringed, and the

murderer goes free.'' People v. Deforej 242 N. Y.

13, 21, 23-24, 150 N. E. 585, 587, 588 (1926).^ j

The plurality opinion in Irvine v. California, 347 U. S.

128, 136 (1954), catalogued the doctrine's defects:

"Rejection of the evidence does nothing to punish

the wrong-doing official, while it may, and likely will,

release the wrong-doing defendant. It deprives soci-

ety of its remedy against one lawbreaker because he

has been pursued by another. It protects one

against whom incriminating . evidence is discovered,

but does nothing to protect "innocent persons who
are the victims of illegal but fruitless Vearches."^ _.

From time to time members of the Court, recognizing

the validity of these protests/ have articulated varying
^

\ ^ •

^ What Cardozo suggested as an example of the potentially far-

reaching consequences of the suppression doctrine was almost

realized in Killough v. United States, 114 U. S. App. D. C. 305,

315 F. 2d 241 (1962).
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alternative justifications for the suppression of important

evidence in a criminal trial. Under one of these alter-

native theories the rule's foundation is shifted to the .

"sporting contest" thesis that the government must "play

the game fairly" and cannot be allowed to profit from its

own illegal acts. Olmstead v. United States, 277 U. S.^.

438, 469, 471 (1928) (dissenting opinions) ; see Terry y/
Ohio, 392 U. S. 1, 13 (1968). But the exclusionary rule

does not ineluctably flow from a "desire to ensure that

government plays the "game" according to the rules. If

an effective alternative remedy is available, concern for

official observance of the law^ does not require adherence

to the exclusionary rule. Nor is it easy to understand

how a court can be thought to endorse a violation of the

Fourth Amendment by allowing illegally seized evidence

to be introduced against a defendant if an effective rem-

edy is provided against the government.

The exclusionary rule has also been justified on the

theory that the relationship between the Self-incrimina-

tion Clause of the Fifth Amendment and the Fourth

Amendment requires the suppression of evidence seized

in violation of the latter. Boyd v. United States, supra,

at 633 (dictum) ; Wolf v. Colorado, 338 U. S. 25, 47, 48

(1949) (Rutledge, J., dissenting); Mapp v. Ohio, supra,

at 661-666 (Black, J., concurring)'/ 1 -•>. :;.

Even ignoring, however, the decisions of this Court

that have held that the Fifth Amendment applies only i

to "testimonial" disclosures, United States v. Wade, 388

U. S. 218, 221-223 (1967); Schmerber v. Calijornia, 384

U. S. 757, 764 and n. 8 (1966), it seems clear that the

Self-incrimination Clause does not protect a person from

the seizure of evidence that is incriminating. It pro-

tects'
u
'person only from being the conduit by which the

police acquire evidence. Mr. Justice Holmes once put .

it succinctly, "A party is privileged from producing the
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evidence but not from its production." Johnson v.

United States, 228 U. S. 457, 458 (1913).

It is clear, however, that neither of these theories under-

girds the decided cases in this Court. Rather the exclu-

sionary rule has rested on the deterrent rationale—the

hope that law enforcement officials would be deterred

from unlawful searches and seizures if the illegally seized,

albeit trustworthy, evidence was suppressed often enough

and the courts persistently enough deprived them of any

benefits -they might have gained from their illegal

conduct. ' "^-^ " -^^ -]--:-
,

..This evidentiary rule is unique to American;jurispru-

dence. Although the English and Canadian legal sys-

tems are highly regarded, neither has adopted our rule.

See Martin, The Exclusionary Rule Under Foreign Law^

—

Canada, 52 J. Crim. L. C. & P. S. 271, 272 (1961);

Williams, The Exclusionary Rule Under Foreign Law

—

England, 52 J. Crim. L. C. & P. S. 272 (1961).

I do not question the need for some remedy to give

meaning and teeth to the constitutional guarantees

against unlawful conduct by government officials. With-

out some effective sanction, these protections would con-

stitute little more than rhetoric. Beyond doubt the con-

duct of some officials requires sanctions as cases like

/rvine indicate. But the hope that this objective could

be accomplished by the exclusion of reliable evidence

from criminal trials was hardly more than a wistful

dream. Although I would hesitate to abandon it until

some meaningful substitute is developed, the history of

the suppression doctrine demonstrates that it is both

conceptually sterile and practically ineffective in accom-

plishing its stated objective. This is illustrated by the

paradox that an unlawful act against a totally innocent

person—such as petitioner claims to be—has been left

without an effective remedy, and hence the Court finds
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it necessary now—55 years later—to construct a remedy

of its own.

Some clear demonstration of the benefits and effective-

ness of the exclusionary rule is required to justify it in

view of the high price it extracts from society—the re-

lease of countless guilty criminals. See Allen, Federalisn:.

and the Fourth Amendment: A Requiem for Wolf, 1961--;

Sup. Ct. Rev. -1, 33 n. 172. But there is no empirical :-=

evidence to support the claim that the rule actually deters?^

illegal conduct of law enforcement officials. Oaks, Study-^

ing the Exclusionary Rule in Search and Seizure, 37 U, -T

Chi. L. Rev. 665, 667 (1970).

There are several reasons for this failure. The rule

does not apply any direct sanction to the individual offi-

cial whose illegal conduct results in the exclusion of evi-

dence in a criminal trial. With rare exceptions law en-

forcement agencies do not impose direct sanctions on the

individual officer responsible for a particular judicial ap-

plication of the suppression doctrine. Id., at 710.^

Thus there is virtually nothing done to bring about^^-

a change in his practices. The immediate sanction trig-'^i;

gered by the application of the fule is visited upon the;i

prosecutor whose case against a criminal is either weak^:2

ened or destroyed. The doctrine deprives the police m*^

no real sense; except that apprehending. wTongdoersji$V

their business, police have no more stake in successful:-

prosecutions than prosecutors or the public. -'4$ir

The suppression doctrine vaguely assumes that law^;

enforcement is a monolithic governmental enterprise.

For example, the dissenters in Wolf v. Colorado, supra.

Sit 44, argued that:

/ _ "Only by exclusion can we impress upon the zealous

7' • prosecutor that violation of the Constitution will

do him no good. And only when that point is driven

home can the prosecutor be expected to emphasize
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the importance of observing the constitutional de-

mands in his instructions to the police/' (Emphasis

added.)

But the prosecutor who loses his case because of police

misconduct is not an official in the police department; he

can rarely set in motion any corrective action or "admin-

istrative penalties. Mojreoverphe does not have. control

or direction over police procedures or police actions that

lead to the exclusion of^evidence. It is the rare fixcep-

tioh when' a prosecutor^takes part in arrests/ searches,

or seizures so that he can guide police action. ;^-
^

Whatever educational effect the rule conceivably 'might

have in theory is greatly diminished in fact by the

realities of law enforcement work. Policemen do not

have the time, inclination, or training to read and grasp

the nuances of the appellate opinions that ultimately de-

fine the standards of conduct they are to follow. The
issues that these decisions resolve often admit of neither

easy nor obvious answers, as sharply divided courts on

what is or is not "reasonable" amply demonstrate.* Nor

can judges, in all candor, forget that opinions sometimes

lack helpful clarity. r

The presumed educational effect of judicial opinions is

also reduced by the long time lapse—often several years

—

between the "original 'pblfceYaction and its . final j udicial

_evaluatioh. Given a policeman's pressing responsibili-

ties, it would be surprising if he ever becomes aware of

the final result after such a delay. Finally, the exclu-

* For example, in a case arising under Mapp, supra, state judges

at every level of the state judiciary may find the police conduct

proper. On federal habeas corpus a district judge and a court of

appeals might agree. Yet, in these circumstances, this Court, review-

ing the case as much as 10 years later, might reverse by a narrow

margin. In these circumstances it is difficult to conclude that the

policeman has violated some rule that he should have known was

a restriction on his authority.



655

418
" OCTOBER TERM, 1970

Burger, C. J., dissenting 403 U.S.

sionary rule's deterrent impact is diluted by the fact

that there are large areas of police activity that do not

result in criminal prosecutions—hence the rule has vir-

tually no applicability and no effect in such situations.

Oaks, supra, at 720-724.
^ "^

Today's holding seeks to fill one of the gaps of the

suppression doctrine—at the price of impinging on the

legislative and policy functions that the Constitution

vests in Congress. Nevertheless, the holding serves the

useful purpose of exposing the fundamental weaknesses

of the suppression doctrine. Suppressing unchallenged

truth has set guilty criminals free but demonstrably has

neither deterred deliberate violations of the Fourth

Amendment nor decreased those errors in judgment that

will inevitably occur given the pressures inherent in police

work having to do with serious crimes.

Although unfortunately ineffective, the exclusionary

rule has increasingly been characterized by a single, mon-

olithic, and drastic judicial response to all official viola-

tions of legal norms. Inadvertent errors of judgment

that do not work any grave injustice will inevitably occur

under the pressure of police work. These honest mis-

takes have been treated in the same w^ay as deliberate and

flagrant /rrine-type violations of the Fourth Amendment.
For example, in Miller v. United States, 357 U. S. 301,

309-310 (1958), reliable evidence was suppressed because

of a police officer's failure to say a "few more words" dur-

ing the arrest and search of a known narcotics peddler.

This Court's decision announced today in Coolidge v.

New Hampshire, post, p. 443, dramatically illustrates the

extent to which the doctrine represents a mechanically in-

flexible response to widely varying degrees of police error

and the resulting high price that society pays. I dis-

sented in Coolidge primarily because I do not believe the

Fourth Amendment had been violated. Even on the

Court's contrary premise, however, whatever violation
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occurred was surely insufficient in nature and extent to

justify the drastic result dictated: by the suppression

doctrine.;. A fair trial by juryhaf resolyed doubts as to

Coolidge's: guilt. But now'hiO on retrial is

placed in^Jserious question; bjr] the remand for : a new
: trial—years after the crime^mlwhich eyidence that the

^ New Harnpsjiire courts foui§,relevant and reliable will

be withheld from the jury's consideration. It is hardly

surprising that such jresults are viewed with incomprehen-

sion by nonlawyers in this country "and lawyers, judges,

and legal scholars the world over.r-„
— Freeing either a tiger or a mouse in a schoolroom is

an illegal act, but no rational person would suggest that

these two acts should be punished in the same way.

From time to time judges have occasion to pass on regu-.

lations governing police procedures. I wonder what

would be the judicial response to a police order authoriz-

ing ''shoot to kill" with respect to every fugitive. It is

easy to predict our collective wrath and outrage. We,
in common with all rational minds, would say that the

: police response must relate to the gravity and need; that

^a "shqqt'Cprder might conceivably be tolerable to prevent

the escape^^ofia convicted killer but surely not for a car

thfef,^ a pickpocket or a shoplifter, .—= -

: I submit that society has at least as much right to

expect rationally graded responses from judges in place

of the universal "capital punishment" we inflict on all

evidence when police error is shown in its acquisition.

See ALI, Model Code of Pre-Arraignment Procedure

§ SS 8.02 (2), p. 23 (Tent. Draft No. 4, 1971), reprinted

in the Appendix to this opinion. Yet for over 55 years,

and with increasing scope and intensity as today's

Coolidge holding shows, our legal system has treated

vastly dissimilar cases as if they were the same. Our
adherence to the exclusionary rule, our resistance to

change, and our refusal even to acknowledge the need
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for effective enforcement mechanisms bring to mind

Holmes' well-known statement: -^ ^

"It is revolting to have no better reason for a rule

of law than that so it was laid down in the time of

Henry IV. It is still more revolting if ihe groimds

upon which it was laid down have vanished long

since, and the rule simply persists from blind imita-

tion of the past." Holmes, The Path of the Law,

10 Harv. L. Rev. 457, 469 (1897).

In characterizing the suppression doctrine as an

anomalous and ineffective mechanism with which to

regulate law enforcement, I intend no reflection on the

motivation of those members of this Court who hoped it

would be a means of enforcing the Fourth Amendment.

Judges cannot be faulted for being offended by arrests,

searches, and seizures that violate the Bill of Rights or

statutes intended to regulate public oflScials. But we

can and should be faulted for clinging to an unworkable

and irrational concept of law. My criticism is that we
.have taken so long to find better ways to accomplish these

desired objectives. And there are better ways.

Instead of continuing to enforce the suppression doc-

trine inflexibly, rigidly, and mechanically, we should

view it as one of the experimental steps in the great tra-

dition of the common law and acknowledge its short-

comings. But in the same spirit we should be prepared

to discontinue what the experience of over half a century

has shown neither deters errant oflScers nor affords a

remedy to the totally innocent victims of official mis-

conduct.

^^•' J do not propose, however, that we abandon the sup-

pression doctrine until some meaningful alternative ^can

be developed. In a sense our legal system has become
the captive of its own creation. To overrule Weeks and
Mapp, even assuming the Court was now prepared to
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take that step, could raise yet new problems. Obviously

the public interest would be poorly served if law enforce-

ment officials were suddenly to gain the impression; how-

ever erroneous, that all constitutional restraints on police

had somehow been removed-^thatIffi^ppen s^^^

'_^criminals" had been decjared. t J aMjbonceffied^k^^ some
:7^ such mistaken impression^ omight ^DClfosteri^nbjr :a flat

1^'overruling of the suppressibndoctHne cases!

;

aFor years

j"we have relied upon it as the exclusiye femed^lor unl^

^' ful official conduct ; in a sense we ;afeJn,>*situation akin
' to the narcotics addict' whose cTependence^^^^^^^ pre-

cludes any drastic or imimediate^^iffi^ sup-

^^ posed prop, regardless\ of - how futile ^its ujpntinued use

^^liaaybe. ,.^
.,' V

;- '•''^'

'

""
~'^-'/,^:/^^^:-'"B.;^r.:-^^^

---I? Reasonable and effective substitutes can be formulated

if Congress would take the lead, as it did for example in

1946 in the Federal Tort Claims Act. I see no insuper-

able obstacle to the elimination of the suppression doc-

trine if Congress would provide some meaningful and

effective remedy against unlawful conduct by government

officials.

The problems of both error and deliberate misconduct

by law enforcement officials call for a workable remedy.

Private damage actions against individual police officers

-' concededly have not adequately met this requirement,

'jind it would be fallacious to assume today's work of the
" Court in creating a remedy will really accomplish its

stated objective. There is some validity to the claims

% that juries will not return verdicts against individual

i officers except in those unusual cases where the violation

has been flagrant or where the error has been complete,

as in the arrest of the wrong person or the search of the

wrong house. There is surely serious doubt, for example,

that a drug peddler caught packaging his wares will be

able to arouse much sympathy in a jury on the ground

that the police officer did not announce his identity and
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purpose fully or because he failed to utter a "few more

words.'* See Miller v. United States, supra. Jurors may

well refuse to penalize a police officer at the behest of a

person they believe to be a "criminal" and probably will

not punish an officer for honest errors of judgment. In

any event an actual recovery depends on finding non-

exempt assets of the police officer from which a judgment

can be satisfied:-^ -^::^-^-^. -ii, :!,:,„..-
'^

I conclude, therefore, that an entirely different remedy

is necessary but it is one that in my view is as much be-

yond judicial power as the step the Court. takes today.

Congress should develop' an administrative or quasi-

judicial remedy against the government itself to afford

compensation and restitution for persons whose Fourth

Amendment rights have been violated. The venerable

doctrine of respondeat superior in our tort law provides

an entirely appropriate conceptual basis for this remedy.

If, for example, a security guard privately employed by

a department store commits an assault or other tort on a

customer such as an improper search, the victim has a

simple and obvious remedy—an action for money dam-

ages against the guard's employer, the department store.

W. Prosser, The Law of Torts § 68, pp. 470-480 (3d ed.

1964).*^ Such a statutory scheme would have the added

advantage of providing some remedy to the completely

innocent persons who are sometimes the victims of ille-

gal police conducts—something that the suppression doc-

trine, of course^ can never accomplish. ; - :

"

-^_ A simple structure would suffice.' For example, Con-
gress could enact a statute along the following lines:

(a) a waiver of sovereign immunity as to the illegal

* Damage verdicts for such acts are often sufficient in size to

provide an effective deterrent and stimulate employers to corrective

action.

-J
Electronic eavesdropping presents special problems. See 18

U.-S. C. §§2510-2520 (1964 ed., Supp. V). •

21-221 O - 78 - 43
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acts of law enforcement officials committed in the per-

formance of assigned duties; ' ",

(b) the creation of a cause of action for damages

sustained by any person aggrieved by conduct of govern- /

mental agents in violation of the Fourth Amendment. or^|
^^statutes regulating official conihictirJ^K-^S^^^

";' (c) the creation of a tribunal, quasi-judicial in nature/^

or perhaps patterned after the United States Court of

-Claims, to adjudicate all claims under^the statute ;''-;^>:r^

-(d) a provision that this statutory remedy^ is in lieu. .^

of the exclusion of evidence securedi for use m crimrhal^?

cases in violation of the Fourth Amendment ; "and^ i^^^i^
(e) a provision directing that no evidence, otheFwise i__

admissible, shall be excluded from any criminal proceed-"

A

ing because of violation of the Fourth Amendment.'

I doubt that lawyers serving on such a tribunal would

be swayed either by undue sympathy for officers or by

the prejudice against "criminals" that has sometimes

moved lay jurors to deny claims. In addition to award-

ing damages, the record of the police conduct that is con-

demned would undoubtedly become a relevant part of

an officer's personnel file so that the need for additional

^^ training or disciplinary action could be identified or his ~

§ future usefulness as a public official evaluated. . : Finally,- ^
appellate judicial review could be_ madejavailable piT'

-much the same basis that it is now provided^as'to district .^

: courts and regulatory agencies. This would leave to

, the courts the ultimate responsibility for determining and

articulating standards. ^ - . *

Once the constitutional validity of such a statute is

established,' it can reasonably be assumed that the States

^ Any such legislation should emphasize the interdependence be-

tween the waiver of sovereign immunity and the elimination of the

;. , judicially created exclusionary rule so that if the legislative deter-

r-: mination to repudiate the exclusionary rule falls, the entire statutory

scheme would fall.
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would develop their own remedial systems on the federal

model. Indeed there is nothing to prevent a State from

enacting a comparable statutory scheme without waiting

for the Congress. Steps along these lines would move our

system toward more responsible law enforcement on the

one hand and away from the irrational and drastic results

of the suppression doctrine on the other. Independent

of the alternative embraced in this dissenting opinion, I

believe the time has come to re-examine the scope of the

exclusionary rule and consider at least some narrowing

of its thrust so as to eliminate the anomalies it has

produced.

In a country that prides itself on innovation, inventive

genius, and willingness to experiment, it is a paradox that

we should cling for more than a half century to a legal

mechanism that was poorly designed and never really

worked. I can only hope now that the Congress will

manifest a willingness to view realistically the hard evi-

dence of the half-century history of the suppression doc-

trine revealing thousands of cases in which the criminal

was set free because the constable blundered and virtu-

ally no evidence that innocent victims of police error

—

such as petitioner claims to be—have been afforded mean-

ingful redress.

APPENDIX TO OPINION OF BURGER, C. J.,

DISSENTING
o

It is interesting to note that studies over a period of

years led the American Law Institute to propose the fol-

lowing in its tentative draft of a model pre-arraignment

code

:

"(2) Determination. Unless otherwise required

by the Constitution of the United States or of this

State, a motion to suppress evidence based upon a
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violation of any of the provisions of this code shall

**

be granted only if the court finds that such violation

was substantial. In determining whether a viola-

. _ ~. tion is substantial the court shall consider all the

c circumstances, including: . ' -r.-.

"(a) the importance of the particular fnterest

; violated; \. j- ^.^ Si^^"

' -
«^l^^ ^jjg extent of deviation from lawful conduct;

^ "(c) the extent to which the violation was willful;

: ^ ' "(d) the extent to which privacy was invaded;

"(e) the extent to which exclusion wdll tend to

prevent violations of this Code; ' "-

"(f) whether, but for the violation,, the things

seized would have been discovered; and

"(g) the extent to which the violation prejudiced

the moving party's ability to support his motion, or

to defend himself in the proceeding in which the

things seized are sought to be offered in evidence

against him.

"(3) Fruits of Prior Unlawful Search. If a search

or seizure is carried out in such a manner that things

seized in the course of the search would be subject

to a motion to suppress under subsection (1), and

- if as a result of such search or seizure other evidence— is discovered subsequently and offered against' a de-

fendant, such evidence shall be subject to a motion
•- to suppress unless the prosecution establishes that

such evidence would probably have been discovered

by law enforcement authorities irrespective of such

J search or seizure, and the court finds that exclusion

of such evidence is not necessary to deter violations

of this Code.''

ALI, Model Code of Pre-Arraignment Procedure § § SS
8.02 (2), (3), pp. 23-24 (Tent. Draft No. 4, 1971) (em-

phasis supplied).
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The Reporters' views on the exclusionary rule are

also reflected in their comment on the proposed section:

*The Reporters wish to emphasize that they are

not, as a matter of policy, wedded to the exclusionary

rule as the sole or best means of enforcing the Fourth

Amendment. See Oaks, Studying the Exclusionary

Rule in Search and Seizure, 37 U. of Chi. L. Rev.

665 (1970). Paragraph (2) embodies what the Re-

porters hope is a more flexible approach to the

problem, subject of course to constitutional require-

ments." Id., comment, at 26-27. ^ ^

This is but one of many expressions of disenchantment ,^

with the exclusionary rule; see also: T^?:-:--

1. Barrett, Exclusion of Evidence Obtained by Illegal-.;

Searches—A Comment on People vs. Cahan, 43 Calif. L.

Rev. 565 (1955).

2. Bu.ns, Mapp v. Ohio: An All-American Mistake, 19

DePaul L. Rev. 80 (1969).

3. Friendly, The Bill of Rights as a Code of Criminal

Procedure, 53 Calif. L. Rev. 929, 951-954 (1965).

4. F. Inbau, J. Thompson, & C. Sowle, Cases and Com-
ments on Criminal Justice: Criminal Law Administration

1-84 (3d ed. 1968).

5. LaFave, Improving Police Performance Through
the Exclusionary Rule (pts. 1 <fe 2), 30 Mo. L. Rev. 391,

566 (1965). : : ^ -J_

6. LaFave & Remington, Controlling the Pohce: The
Judge's Role in Making and Reviewing Law Enforce-
ment Decisions, 63 Mich. K Rev. 987 (1965). vr^

7. N. Morris & G. Hawkins, The Honest Politician's^

Guide to Crime Control 101 (1970),:'; '-:'-^'-

8. Oaks, Studying the Exclusionary Rule in Search and
Seizure, 37 U. Chi. L. Rev. 665 (1970), ^H^f..
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9. Plumb, Illegal Enforcement of the Law, 24 Cornell

L. Q. 337 (1939).

10. Schaefer, The Fourteenth Amendment and Sanc-

tity of the Person, 64 Nw.^U. L. Rev. 1 (1969).

11. Waite, Judges and the Crime Burden, 54 Mich. L.

Rev. 169 (1955).

12. Waite, Evidence—PoHce Regulation by Rules of

Evidence, 42 Mich. L. Rev. 679 (1944).

13. Wigmore, Using Evidence Obtained by Illegal

Search and Seizure, 8 A. B. A. J. 479 (1922).

14. 8 J. Wigmore, Evidence § 2184a (McNaughton

rev. 1961).

Mr. Justice Black, dissenting.

In my opinion for the Court in Bell v. Hood, 327 U. S.

678 (1946), we did as the Court states, reserve the ques-

tion whether an unreasonable search made by a federal

officer in violation of the Fourth Amendment gives the

subject of the search a federal cause of action for damages

against the officers making the search. There can be no

doubt that Congress could create a federal cause of action

for damages for an unreasonable search in violation of the

Fourth Amendment. Although Congress has created

such a federal cause of action against state officials acting

under color of state law,* it has never created such a

cause of action against federal officials. If it wanted to

do so. Congress could, of course, create a remedy against

* "Every person who, under color of any statute, ordinance, regula-

tion, custom, or usage, of any State or Territory, subjects, or causes

to be subjected, any citizen of the United States or other person

within the jurisdiction thereof to the deprivation of any rights, privi-

leges, or immunities secured by the Constitution and laws, shall be

liable to the party injured in an action at law, suit in equity, or

other proper proceeding for redress." Rev. Stat. § 1979, 42 U. S. C.

§ 1983.
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federal officials who violate the Fourth Amendment in

the performance of their duties. But the point of this

case and the fatal weakness in the Court's judgment is

that neither Congress nor the State of New York has

enacted legislation creating such a right of action. For

us to do so is, in my judgment, an exercise of power that

the Constitution does not give us. y

Even if we had the legislative power to create a

remedy, there are many reasons why we should de-

cline to create a cause of action where none has existed

since the formation of our Government. The courts of

the United States as well as those of the States are choked

with lawsuits. The number of cases on the docket of

this Court have reached an unprecedented volume in re-

cent years. A majority of these cases are brought by

citizens with substantial complaints—persons who are

physically or economically injured by torts or frauds or

governmental infringement of their rights; persons who
have been unjustly deprived of their liberty or their

property; and persons who have not yet received the

equal opportunity in education, employment, and pursuit

of happiness that was the dream of our forefathers. Un-
fortunately, there have also been a growing number of

frivolous lawsuits, particularly actions for damages against

law enforcement officers whose conduct has been judi-

cially sanctioned by state trial and appellate courts and in

many instances even by this Court. My fellow Justices

on this Court and our brethren throughout the federal

judiciary know only too well the time-consuming task

of conscientiously poring over hundreds of thousands

of pages of factual allegations of misconduct by police,

judicial, and corrections officials. Of course, there are

instances of legitimate grievances, but legislators might

well desire to devote judicial resources to other problems

of a more serious nature.
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We sit at the top of a judicial system accused by some

of Rearing the point of collapse. Many criminal defend-

ants do not receive speedy trials and neither society nor

the accused are assured of justice when inordinate delays

occur. Citizens must wait years to litigate their private

civil suits. Substantial changes in correctional and
parole systems demand the attention of the lawmakers

and the judiciary. If I were a legislator I might well

find these and other needs so pressing as to make me
believe that the resources of lawyers and judges should

be devoted to them rather than to civil damage actions

iagainst officers who generally strive to perform within

constitutional bounds. There is also a real danger that

such suits might deter officials from the proper and honest

performance of their duties.

All of these considerations make imperative careful

study and weighing of the arguments both for and against

the creation of such a remedy under the Fourth Amend-
ment. I would have great difficulty for myself in resolv-

ing the competing policies, goals, and priorities in the

use of resources, if I thought it were my job to resolve

those questions. But that is not my task. The task of

evaluating the pros and cons of creating judicial remedies

for particular wrongs is a matter for Congress and the

legislatures of the States. Congress has not provided

that any federal court can entertain a suit against a fed-

eral officer for violations of Fourth Amendment rights

occurring in the performance of his duties. A strong

inference can be drawn from creation of such actions

against state officials that Congress does not desire to

permit such suits against federal officials. Should the

time come when Congress desires such lawsuits, it has

before it a model of valid legislation, 42 U. S. C. § 1983,

to create a damage remedy against federal officers. Cases

could be cited to support the legal proposition which
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Blackmun, J., dissenting 403 U. S.'

I assert, but it seems to me to be a matter of common
understanding that the business of the judiciary is to

interpret the laws and not to make them.

I dissent.

Mr. Justice Blackmun, dissenting.

I, too, dissent. I do so largely for the reasons expressed

in Chief Judge Lumbard's thoughtful and scholarly opin-

ion for the Court of Appeals. But I also feel that the

judicial legislation, which the Court by its opinion today

concededly is efifectuating, opens the door for another

avalanche of new federal cases. ^Mienever a suspect

imagines, or chooses to assert, that a Fourth Amendment
right has been violated, he \\ill now immediately sue the

federal officer in federal court. This will tend to stultify

proper law enforcement and to make the day's labor for

the honest and conscientious officer even more onerous

and more critical. Why the Court moves in this direc-

tion at this time of our history, I do not know. The
Fourth Amendment was adopted in 1791, and in all the

intervening years iieither the Congress nor the Court has

seen fit to take this step. I had thought that for the

truly aggrieved person other quite adequate remedies

have always been available. If not, it is the Congress

and not this Court that should act.
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Webster BIVENS, Plaintiff Appellmiit,

V.

SIX UNKNOWN NAMED AGENTS OF
the FEDERAL BUREAU OF NAR-

COTICS, Defendants-Appellees.

No. 422, Docket 32537.

United States Court of Appeals,

Second Circuit.

Argued Dec. 3, 1971.

Decided March 8, 1972.

Damage action based on unconstitu-

tional search and seizure of petitioner's

premises by defendant federal narcotics

agents. The United States District

Court for the Eastern District of New
York, 276 F.Supp. 12, dismissed action.

The Court of Appeals, 409 F.2d 718, af-

^firmed, and certiorari was granted.

The Supreme Court, 403 U.S. 388, 91 S.

Ct. 1999, 29 L.Ed.2d 619, reversed and

remanded. On remand, the Court of Ap-

peals, Medina, Circuit Judge, held that

agents of the Federal Bureai^ of Narco-

tics and other federal police officers such

as agents of the FBI performing similar

functions, while in the act of pursuing
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alleged violators of the narcotics law? or

other criminal statutes, have no immuni-

ty to protect them from damage suits

charging violations of constitutional

rights; however, it is a valid defense to

such charges to allege and prove that

the federal agent or other federal police

officer acted in the matter complained

of in good faith and with a reasonable

belief in the validity of the arrest and

search and in the necessity for carrying

out the arrest and search in the way the

arrest was made and the search conduct-

ed. In addition, the Court held that com-

plaint stated cause of action.

Reversed and remanded.

Lumbard, Circuit Judge, concurred

in result and filed opinion.

1. False Imprisonment C=ll, 15(1)

Searches and Seizures C=>8

United States C=50

Agents of the Federal Bureau of

Narcotics and other federal police offi-

cers such as agents of the FBI perform-

ing similar functions, while in the act of

pursuing alleged violators of the narcot-

ics laws or other criminal statutes, have

no immunity to protect them from dam-
age suits charging violations of constitu-

tional rights; however, it is a valid de-

fense to such charges to allege and prove

that the federal agent or other federal

police officer acted in the matter com-

plained of in good faith and with a rea-

sonable belief in the validity of the ar-

rest and search and in the necessity for

carrying out the arrest and search in the

way the arrest was made and the search

conducted. U.S.C.A.Const. Amend. 4.

2. Judges C=>36

United States 0=50
Federal judges and officers of the

executive branch enjoy absolute immuni-
ty from law suits. U.S.C.A.Const. art.

1. §6.

3. Searches and Seizures €=>8

In determining whether complaint
stated cause of action against federal

bureau of narcotics agents for damages
caused by violation of Fourth Amend-

ment puaiantee against unreasonable
searches and seizures, court was re-
quired to resolve, from face of allega-

tions, whether there was showing that
agents had been acting within the outer
perimeter of their line of duty and, if
so, whether the agents, who were not al-

leged to have acted in malice, were per-
forming the type of discretionary func-
tion that entitled them to immunity
from suit. U.S.C.A.Const. Amend. 4.

4. United States C=50

Despite allegations of illegality be-
cause of lack of a warrant and probable
cause and use of unnecessary force, fed-

eral bureau of narcotics agents from
whom arrestee sought damages because

of violation of his constitutional rights,

were doing precisely what narcotics

agents are supposed to do, namely, make
arrests in narcotics cases; thus, agents

were acting "within outer perimeter of-

their line of duty" for purpose of deter-

mining immunity from suit. U.S.C.A.

Const. Amend. 4.

5. United States C=50
In orde for a federal officer to

have been acting within the outer perim-

eter of his line of duty for purpose of

determining whether officer is immune
from damage suits charging a violation

of constitutional rights, officer must
have been acting in his role as a govern-

ment officer. U.S.C.A.Const. Amend. 4.

6. Civil Rights e=13^(l)
Civil Rights Act does not apply to

federal officers. 42 U.S.C.A. § 1983.

7. United States <3^50

Federal bureau of narcotics agents,

who allegedly i.ad no cause to enter

plaintiff's apartment and arrest him for

narcotics violation and who manacled
plaintiff in front of his wife and chil-

dren and threatened to arrest entire

family and who allegedly caused plain-

tiff great humiliation, embarrassment
and mental suffering and from whom
plaintiff sought monetary damages for

violation of his constitutional rights

against unreasonable searches and sei-

zures, were not immune from suit; al-
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though ^arrest was within outer perime-

ter of agents' line of duty, agents were

not performing a discretionary function.

U.S.C.A.Const. Amend. 4.

8. Searches and Seizures C=>8

Proof by federal bureau of narcot-

ics agents of good faith and reasonable

belief in validity of warrantless arrest

and search and in necessity for carrying

out arrest and search in way the arrest

was made and search was conducted

would constitute a defense to suit seek-

ing to recover damages from agents for

alleged violation of arrestee's constitu-

tional guarantee against unreasonable

searches and seizures, in that agents

lacked probable cause; agents were not

required to allege and prove probable

cause in the constitutional sense, how-
ever. U.S.C.A.Const. Amend. 4.

Stephen A. Grant, New York City, for

plaintiff-appellant.

Walter H. Fleischer, Dept. of Justice,

Washington, D. C. (L. Patrick Gray, III,

Asst. Atty. Gen., Thomas J. Press, Dept.

of Justice, Washington, D. C, and Rob-

ert A. Morse, U. S. Atty., for the E. D.

N. Y., Brooklyn, N. Y. on the brief), for

defendants-appellees.

Before MEDINA, LUMBARD and

WATERMAN, Circuit Judges.

MEDINA, Circuit Judge:

The decision of the Supreme Court

(403 U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d

619 (1971) ) establishes for the first

time since the founding of the Republic

the federal common law right of an ag-

grieved person to sue for damages
caused by a violation of the Fourth

Amendment guarantee against unreason-

able searches and seizures. Obeying the

mandate of the remand we must now de-

cide the important and highly controver-

sial question whether the acts of these

Federal Bureau of Narcotics Agents are

clothed with immunity, and, if not, to

formulate the standard which judges

and juries are to apply in deciding the

iss'ue of the liability of such officers to

AGENTS OF FED. BUR OF NARC. 1341
d 133!» (l<tT2)

pay damages to an allegedly wionged
plaintiff.

The decisional background against

which we must answer these questions is

extensive, conflicting and complex. We
must take into consideration: (1) the

theoretical basis for immunity of federal

officials generally; (2) the impact of

the Civil Rights Act, Section 1983, 42

U.S.C. Section 1983 (1970), which does

not apply to federal but only to state of-

ficers, and the desirability of formulat-

ing a federal rule that applies on the

same terms to both state and federal po-

lice officers ; and (3) the rule of liabili-

ty of a police officer at common law.

[1] We have concluded and now de-

cide and hold that it is a principle of

federal law that Agents of the Federal

Bureau of Narcotics, and other federal,

police officers such as Agents of the

FBI performing similar functions, while

in the act of pursuing alleged violators

of the narcotics laws or other criminal

statutes, have no immunity to protect

them from damage suits charging viola-

tions of constitutional rights. We fur-

ther hold, however, that it is a valid de-

fense to such charges to allege and prove

that the federal agent or other federal

police officer acted in the matter com-

plained of in good faith and with a rea-

sonable belief in the validity of the ar-

rest and search and in the necessity for

carrying out the arrest and search in

the way the arrest was made and the

search was conducted.

The following is Mr. Justice Bren-

nan's summary of the case, 403 U.S. at

389-390, 91 S.Ct. at 2001

:

This case has its origin in an arrest

and search carried out on the morning

of November 26, 1965. Petitioner's

complaint alleged that on that day re-

spondents, agents of the Federal Bu-

reau of Narcotics acting under claim

of federal authority, entered his

apartment and arrested him for al-

leged narcotics violations. The agents

manacled petitioner in front of his

wife and children, and threatened to

arrest the entire family. They
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searched the apartment from stem to

stern. Thereafter, petitioner was tak-

en to the federal courthouse in Brook-

lyn, where he was interrogated,

booked, and subjected to a visual strip

search.

On July 7, 1967, petitioner brought

suit in Federal District Court. In ad-

dition to the allegations above, his

complaint asserted that the arrest and

search were effected without a war-

rant, and that unreasonable force was
employed in making the arrest; fairly

read, it alleges as well that the arrest

was made without probable cause.

Petitioner claimed to have suffered

great humiliation, embarrassment, and

mental suffering as a result of the
-' agents' unlawful conduct, and sought

$15,000 damages from each of them.

The District Court dismissed the com-

plaint, holding that: (1) there is no

right of action under the Fourth

Amendment; and (2) even if there is

such a right of action, defendants, being

federal agents, are immune from suit.

276 F.Supp. 12 (E.D.N.Y.1967). We af-

firmed on the basis of the first ground
and, therefore, did not pass on the im-

munity question. 409 F.2d 718 (2d Cir.

1969). The Supreme Court reversed,

holding that a valid claim for relief had

been stated, and remanded the case to us

for a determination of the immunity
question. 403 U.S. 388, 91 S.Ct. 1999,

29 L.Ed.2d 619 (1971).

Immunity

[2] It has long been the rule in this

country that certain officers of the fed-

eral government, acting in their official

capacities, are absolutely immune from
lawsuits. Thus, Bradley v. Fisher, 80
U.S. 335, 13 Wall. 335, 20 L.Ed. 646

(1871), held that judges enjoy an abso-
lute immunity. This protection was ex-
tended to officers of the executive
branch ^ in Spalding v. Vilas, 161 U.S-
483, 16 S.Ct. 631, 40 L.Ed. 780 (1896)!

The classic modern case on the subject
is Gregoire v. Biddle, 177 F.2d 579 (2d
Cir. 1949), cert, denfed, 339 U.S. 949, 70
S.Ct. 803, 94 L.Ed. 1363 (1950), where
Judge Learned Hand held that two suc^

cessive Attorneys General of the United
States, two successive Directors of the
Enemy Alien Control Unit of the De-
partment of Justice, and the District

Director of Immigration at Ellis Island

had immunity from civil suits brought
against them for acts done in their offi-

cial capacities. Noting that it was intol-

erable not to compensate wrongs done "by

public officials, Judge Hand nevertheless

found that this consideration was out-

weighed by the public interest in having

government officials perform their du-

ties fearlessly. Few public officials.

Judge Hand reasoned, would perform
their functions vigorously if they knew
they might have to bear the burden of

standing trial and defending their ac-

tions. This immunity was absolute,

moreover, and was upheld even if malice

was alleged. ,.

In Barr v. Matteo, 360 U.S. 564, 79 S.

Ct. 1335, 3 L.Ed.2d 1434 (1959) the Su-

preme Court adopted the reasoning of

Judge Hand and held that the Acting

Director of the Office of Rent Stabiliza-

tion could not be sued for issuing an al-

legedly libelous press release. The plu-

rality opinion, written by Mr. Justice

Harlan,2 first focused on the nature of

the defendant. Stating that one must
look to the duties performed by the offi-

cer, not to his title or place in the hier-

archy, Mr. Justice Harlan held that an

official is immune if he performs "dis-

cretionary acts at those levels of govern-

1. Legislative immunity was provitleO for
in Art. I, § 6 of the Constitution.

2. Significnntly, pcrliaps, Mr. Justice Har-
lan said in.' ^lis concurring opinion in

Bivens :
*

But, while I express no view on the
immunity defense offered in the instant

case, I deem it proi)er to venture the

tliought that at the very least such a

remedy would be avail.nble for the most
flagrant and jiatcntly unju.'^tified sorts

of police conduct. 403 U.S. at 411, 91

S.Ct. at 2012.
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ment where the concept of duty encom-

passes the sound exercise of discretion-

ary authority." 360 U.S. at 575, 79 S.

Ct. at 1341. Once an official is found to

be exercising this kind of discretion, the

act complained of must be "within the

outer perimeter of [the official's] line

of duty" before the official will be

granted immunity. 360 U.S. at 575, 79

Supreme Court said that an official is

within the scope of his authority if his

"action [s] [have] more or less connec-

tion with the general matters committed

by law to his control or supervision."

Judge Hand, in Gregoire v. Biddle, su-

pra, 177 F.2d 579, 581 (2d Cir. 1949),

cert, denied, 339 U.S. 949, 70 S.Ct. 803,

94 L.Ed. 1363 (1950). phrased it this

S.Ct. at 1341. Other cases dealing with '^' way
this subject have proceeded on one or

both of these grounds.

[3] Thus we have two issues to re-

solve, both on the face of the allegations

of the complaint: (1) taking these alle-

gations to be true, as we must, is there

a showing that the Narcotics Agents

were acting "within the outer perimeter

of [their] line of duty"; and, if so, (2)

were they alleged to be performing the

type of "discretionary" function that en-

titles them to immunity from suit.

There is no allegation of malice in this

complaint.

[4] We hold that what these Narcot-

ics' Agents are charged with, despite the

allegations of illegality because of lack

of a warrant and probable cause, and

the use of unnecessary force, is precisely

what Narcotics Agents are supposed to

do,' name'.y, make arrests in narcotics

cases. So we hold they were alleged to

be acting "within the outer perimeter of

[their] line of duty." But we reject the

claim of immunity because we do not

agree that the Agents were alleged to be

engaged in the performance of the sort

of "discretionary" acts that require the

protection of immunity. In the latter

part of this opinion we discuss and sup-

port the defense of good faith and rea-

sonable belief that the arrest and search

were lawful and reasonable.

Scope of Authority

In Spalding v. Vilas, supra, 161 U.S.

483, 498, 16 S.Ct. 631, 637 (1896) the

What is meant by saying that the of-

ficer must be acting within his power
cannot be more than that the occasion

must be such as would have justified

the act, if he had been using his pow-

er for any of the purposes on whose

account it was vested in him.

In Bradley v. Fisher, supra, 80 U.S. 335,

351, 13 Wall. 335, 351 (1871), the Court

defined the scope of a judge's immunity

by noting that "[a] distinction must be

here observed between excess of juris-

diction and the clear absence of all juris-

diction over the subject-matter."

Finally, in Barr v. Matteo, supra, 360

U.S. 564, 575, 79 S.Ct. 1335. 1341

(1959). the Court said an act is within

the scope of an official's authority if

such act is "within the outer perimeter

of [his] line of duty." '

It is not surprising that subsequent

courts have had trouble grappling with

this concept. Depending on whether the

court takes a broad view or a narrow

one concerning scope of authority, the

same act by the same kind of official

may be characterized as within the scope

of his authority by one court, and with-

out the scope of his authority by anoth-

er.

In Hughes v. Johnson, 305 F.2d 67

(9th Cir. 1962), a federal game warden,

accused of conducting a search without a

warrant and unsupported by an arrest,

was denied immunity because such acts

are beyond the scope of his official du-

ties. Similarly, in Kelley v. Dunne, 344

F.2d 129 (1st Cir. 1965), a Postal

Inspector was held liable for entering a

Interestinglj-. Mr. Justice Stewart dis-

sented because he did not believe that the

issuing of a libelous press release was

" 'action in the line of duty.'

'

at 592. 79 S.Ct. at 1^47.

360 U.S.
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house without a warrant, restraining

plaintiff's wife, and taking certain prop-

erty, because such acts were deemed to

be beyond the scope of his authority.

Kozlowski V. Ferrara, 117 F.Supp. 650

(S.D.N.Y.1954), held that an FBI agent

was liable for false arrest and malicious

prosecution because such acts exceeded

his authority, and because it was held

that the immunity doctrine only applies

to higher officials.

Using similar reasoning, other courts

have come to opposite results. Norton
V. McShane, 332 F.2d 855 (5th Cir.

1964), involved an action against several

federal officers, including a U.S. Mar-
shal, for unlawful arrest and detention

without probable cause. Holding that

all of the defendants were immune, the

court said:

[W]e must assume that to the extent

the defendants allegedly acted over-

zealously or maliciously, they were
nevertheless acting within the outer

perimeter of their line of duty, and
the alleged acts had more or less

connection with the general matters

committed by law to their control and
supervision. 332 F.2d at 861-862.

The dissenting judge believed that the

acts complained of could not be within

the defendants' scope of authority.*

Cooper V. O'Connor, 69 App.D.C. 100,

99 F.2d 135, cert, denied, 305 U.S. 643,

59 S.Ct. 146, 83 L.Ed. 414 (1938), in-

volved an action against several federal

officials, including a Special Agent of

the FBI, for malicious prosecution. All

defendants were held to be immune from
suit because they were acting within the

scope of their authority. Scope of au-

thority was said to mean actions having
more or less connection with the general

matters committed by law to the control

or supervision of the officer.^ This def-

inition and reasoning have been followed

by other courts. See Swanson v. Willis,

4. There is Joubt as to tlie continuing vi-

tality of tlie case in tlic Fiftli Circuit.

See Anderson v. No.sser, 43S F.2d 1S3,

205 (5tli Cir. 1971) (Bell. J . »oncurring
specially), rehearing on banc granted, 438
F.2d 205.

114 F.Supp. 434 (D.Alaska 1953), aff'd,

220 F.2d 440 (9th Cir. 1955) (U.S. Mar-
shal accused of false arrest and bat-

tery) ; Hartline v. Clary, 141 F.Supp.

151 (E.D.S.C.1956) (Internal Revenue
Agents accused of false arrest and as-

sault) ; Bershad v. Wood, 290 F.2d 714
(9th Cir. 1961) (Internal Revenue
Agents accused of Avrongfully levying on
plaintiff's bank account) ; Scherer vl

Brennan, 379 F.2d 609 (7th Cir.), cert,

denied. 389 U.S. 1021, 88 S.Ct. 592, 19

L.Ed. 2d 666 (1967) (Treasury Agents."

assigned to protect the President, ac-

cused of trespass and unlawful interfer-

ence with plaintiff's right to have access

to and to occupy his place of residence).

Easy solutions of complex legal prob-

lems are not only inadequate but they

are likely to impinge upon fundamental

principles, and this would inevitably fog

up the consideration later of other as

yet undecided questions of the applica-

bility of the immunity doctrine to a va-

riety of other federal officials. If we
were to hold in this case that the mere
allegation of lack of probable cause for

the search and for the arrest was suffi-

cient, as a matter of pleading, to charge

the defendants with acting beyond "the

outer perimeter of [their] line of duty,"

we would completely subvert Judge

Hand's statement in Gregoire v. Biddle,

supra, 177 F.2d 579, 581 (2d Cir. 1949),

(?ert. denied, 339 U.S. 949, 70 S.Ct. 803,

94 L.Ed. 1363 (1950), that the policy be-

hind the immunity doctrine is to protect

an official who "may later find himself

hard put to it to satisfy a jury of his

good faith." Such a holding would

throw all cases of this description into

the trial courts, without any considera-

tion of the much more vital question of

whether the official duty in the per-

formance of which the defendant was

engaged was or was not deemed to be

worthy of the protection of immunity.

5. This is the way the Supreme Court de-

fine<l the term in Spalding v. Vil.as, suprn, '

IGl U.S. 483. 49S, 16 S.Ct. 631 (1S96).

Si

m

:4
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The critical question of the character

of the o'fficial duties of the defendants

would be eliminated from the cases.

We cannot agree that such a holding

would be a proper interpretation of

the Supreme Court holdings and Greg-

oire, that we have discussed, or that

it would be wise policy as a matter

of good jurisprudence. It is better, we
think, to come to grips with every phase

of the problem, as a matter of legal rea-

soning, rather than to rely upon an un-

supported ipse dixit as many courts

seem to have done.

Thus we return to the old case of

Spalding v. Vilas, supra, 161 U.S. 483,

498, 16 S.Ct. 631, 637 (1896), where the

Supreme Court said:

[W]e recognize a distinction between

action taken by the head of a Depart-

ment in reference to matters which

are manifestly or palpably beyond his

authority, and action having more or

less connection with the general mat-

ters committed by law to his control

or supervision.

[5] Clearly, in the present case, the

allegations in the complaint could not

support a finding that the officers acted

"manifestly or palpably beyond [their]

authority." We believe that what is

meant by the phrase "within the outer

perimeter of [an officer'.s] line of duty"

is that the officer must have been acting

in his role as a government officer.

Here, the duties of these defendants in-

clude making arrests in cases involving

narcotics. They were doing just that.

We hold that this is sufficient to satisfy

the requirement that they be acting

within "the outer perimeter of [their]

line of duty."

B

Discretionary Functions

Once it has been established that the

officers were acting within the scope of

their authority, in order to be immune
they must show that they perform "dis-

cretionary acts at those levels of govern-

456 F.2d—85

ment where the concept of duty encom-
passes the sound exercise of discretion-

ary authority." Barr v. Matteo, supra,

360 U.S. 564, 575, 79 S.Ct. 1335, 1341

(1959).

In trying to apply this test to facts

similar to those in the present case,

some courts have simply said that the

immunity doctrine only applies to high

officials, not to officials performing po-

lice functions. See e. g., Kozlowski v.

Ferrara, supra, 117 F.Supp. 650 (S.D.

N.Y.1954). This solution is, however,

unsatisfactory. As Mr. Justice Harlan

pointed out in Barr:

The privilege is not a badge or emolu-

ment of exalted office, but an expres-

sion of a policy designed to aid in the

effective functioning of government.

The complexities and magnitude of

governmental activitity have become

so great that there must of necessity
' be a delegation and redelegation of

authority as to many functions, and

we cannot say that these functions be-

come less important simply because

they are exercised by officers of lower

rank in the executive hierarchy.

* * * It is not the title of his

office but the duties with which the

particular officer sought to be made
to respond in damages is entrusted

—

the relation of the act complained of

to "matters committed by law to his

control or supervision," *> * *

which must provide the guide in delin-

eating the scope of the rule which

clothes the official acts of the execu-

tive officer with immunity from civil

defamation suits. 360 U.S. at 572-

574, 79 S.Ct. at 1340-1341.

The question to which we must address

ourselves now is, therefore, do the de-

fendants in this case perform duties

that may be termed discretionary?

In deciding this question, however,

words such as "discretion" are not par-

ticularly helpful. As we said in Ove

Gustavsson Contracting Co. v. Floete,

299 F.2d 655, 659 (2d Cir. 1962), cert.
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denied, 374 U.S. 827, 83 S.Ct. 1862, 10

L.Ed.2d 1050 (1963):

There is no litmus paper test to dis-

tinguish acts of discretion, * * *

and to require a finding of "discre-

tion" would merely postpone, for one

step in the process of reasoning, the

determination of the real question—is

the act complained of the result of a

judgment or decision which it is nec-

essary that the Government official be

free to make without fear or threat of

vexatious or fictitious suits and al-

leged personal liability?

Thus, the real question to be asked is

whether or not federal officers perform-

ing police duties warrant the protection

of the immunity defense. We hold that

they do not.

' This policy decision has been ex-

pressed by courts in terms of "discre-

tion"—making an arrest is not deemed

to be a discretionary function. See e.

g., Carter v. Carlson. 144 U.S.App.D.C.

388, 447 F.2d 358 (1971), cert, granted

sub nom. District of Columbia v. Cart-

er, 404 U.S. 1014, 92 S.Ct. 683, 30 L.Ed.

2d 661 (Jan. 10, 1972); Sherbutte v.

Marine City, 374 Mich. 48, 130 N.W.2d

920 (1964); Jaffe, Suits Against Gov-

ernments and Officers: Damage Ac-

tions, 77 Harv.L.Rev. 209, 218-19

(1963). "The tendency to hold a public

official accountable appears to increase

as the discretionary scope of his duties

decrease. Hence, police officials, whose
job is to enforce the law, are not given

immunity." Note, Immunity of Prose-

cuting Officials From Suit for Alleged

Deprivation of Civil Rights, 40 Temp.L.

Q. 244, 250 (1967). Mr. Justice Harlan
used similar reasoning in Barr, where
he said that "the broader the range of

responsibilities and duties, * * *.

the wider the scope of discretion
* *." 360 U.S. at 573, 79 S.Ct. at

1340. Whereas it is true that a police

officer must exercise some discretion in

making an arrest, the fiction that this

act is not discretionary is maintained
because of the belief that the benefit to

society derived from the protection of

personal liberties outweighs the detri-

ment of perhaps deterring vigorous po-

lice action. See Developments in the

Law—Remedies Against the United

States and its Officials, 70 Harv.L.Rev.

827, 835 (1957). Consequently, "[t]he

common law has never granted police of-

ficers an absolute and unqualified im-

munity * * *." Pierson v. Ray, 386

U.S. 547, 555, 87 S.Ct. 1213, 1218, 18 L.

Ed.2d 288 (1967). See also K. Davis,

Administrative Law Treatise § 26.03 at

874-5 (Supp.1970).

The policy underlying this tommon
law rule is equally applicable to federal

police officers. We believe the long line

of cases culminating in Weeks v. United

States, 232 U.S. 383, 34 S.Ct. 341, 58 L.

Ed. 652 (1914), and Mapp v. Ohio, 367

U.S. 643, 81 S.Ct., 1684, 6 L.Ed.2d 1081

(1961), indicates a woeful laxity on the

part of some police officers, state and

federal, in complying with constitutional

standards, and this laxity would only be

encouraged by a grant of immunity.

We do not agree with the reasoning of

cases that support a contrary conclusion.

It would be a sorry state of affairs if an

officer had the "discretion" to enter a

dwelling at 6:30 A.M., without a war-

rant or probable cause, and make an ar-

rest by employing unreasonable force.

[6] There is another reason for not

granting immunity here. In suits

brought under the Civil Rights Act, Sec-

tion 1983, 42 U.S.C. Section 1983

(1970), police officers enjoy no immuni-

ty. Pierson v. Ray. supra, 386 U.S. 547,

87 S.Ct. 1213 (1967). The Civil Rights

Act does not, however, apply to federal

officers. Norton v. McShane, supra, 332

F.2d855 (5th Cir. 1964).

In its decision in this case, the Su-

preme Court recognized a right of action

against federal officers that is roughly

analogous to the right of action against

state officers that was provided when
Congress enacted the Civil Rights Act.

It would, we think, be incongruous and

confusing, to say the least, if we should

rule that ynder one phase of federal law

a police officer had immunity and that

21-221 O - 78 - 44
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under another phase of federal law he

had no inimunity. This incongruity has

been commented upon by Judge Gibbons

in the Third Circuit, when considering

"the liability of State prosecutors under

the Civil Rights Act and the liability of

federal prosecutors under the federal

common law created by the Bivens deci-

sion." Judge Gibbons said he perceived

"no reason for such a distinction." Be-

thea V. Reid, 445 F.2d 1163, 1166 (3d

Cir. 1971), cert, denied, 404 U.S. 1061, 92

S.Ct. 747, 30 L.Ed.2d 749 (Jan. 24,

1972)." .. ._

The absurdity we refer to.is high-

lighted by the interesting situation that

arose in Carter v. Carlson, supra, 144

U.S.App.D.C. 388, 447 F.2d 358 (1971),

cert, granted sub nom. District of Col-

umbia V. Carter, 404 U.S. 1014, 92 S.Ct.

683, 30 L.Ed. 661 (Jan. 10, 1972), which

involved the immunity vel non of Dis-

trict of Columbia police officers in a

Section 1983 suit. Whereas federal offi-

cials do not come under Section 1983,

District of Columbia officials do. For-

tunately, the incongruity of conflicting

rulings was avoided when the District of

Columbia Circuit ruled that there was
no immunity. As Judge Nichols com-

mented in his concurring opinion (447

F.2d at 371, 144 U.S.App.D.C. at 401)

:

I do not think that a Federal officer

not subject to § 1983 by its terms, and

sued in tort at common law, should be

held to enjoy an immunity denied his

state or territorial brother similarly

situated.

This same anomaly is noted in Judge

Bell's concurrence in Anderson v. Nos-

ser, supra, 438 F.2d 183, 205 (5th Cir.

1971), rehearing en banc granted, 438

F.2d 205.

[7] Accordinglyj^ we hold that the

Agents in this case are not immune
from damage suits based upon allega-

tions of violations of constitutional

rights.

//

It is a Defense to Allege and Prove

Good Faith and Reasonable Belief

that the Arrest and Search Were
Lawful and Reasonable

'

Having ruled against immunity, we
must not be unmindful of the fact that

these FBI and Narcotics Agents, whose
lives are in constant danger (see concur-

ring opinion in United States v. Stew-

ard, 451 F.2d 1203, 1208 (2d Cir.

1971) ) perform functions indispensable

to the preservation of our i^merican way
of life. They must not be left defense-

less against the demands of every person

who manages to escape from the toils of

the criminal law. We must, however,

balance this consideration against the

right of citizens to be free from unlaw-

ful arrests and searches, and arrests and

searches carried out in an unreasonable

manner.

At common law the police officer al-

ways had available to him the defense of

good faith and probable cause, and this

has been consistently read as meanirtg

good faith and "reasonable belief" in the

validity of the arrest or search. Re-

statement (Second) of Torts § 121(b)

(1965) ; 1 Har-per & James, The Law of

Torts § 3.18 at 277 (1956). Similarly,

the use of force is not privileged if in

excess of that which the actor "reason-

ably believes to be necessary." Restate-

ment (Second) of Torts § 132 (1965).

It is of special interest in this case

that the authority of agents of the Fed-

eral Bureau of Narcotics is spelled out

by statute. According to 26 U.S.C. Sec-

tion 7607, agents of the Federal Bureau
of Narcotics may

:

(2) make arrests without warrant

for violations of any law of the Unit-

ed States relating to narcotic drugs
* * * or marihuana » * *

where the violation is committed in

the presence of the person making the

arrest or where such person has rea-

sonable grounds to believe that the

person to be arrested has committed

or is committing such violation.

We believe this to be the same defense

held applicable to cases arising under

Section 1983. Pierson v. Ray, supra,

386 U.S. 547, 87 S.Ct. 1213 (1967).
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The numerous dissents, concurreftces

and reversals, especially in the last dec-

ade, indicate that even learned and expe-

rienced jurists have had difficulty in de-

fining the rules that govern a determi-

nation of probable cause, with or with-

out a warrant. See e. g., Vale v. Louis-

iana, 399 U.S. 30, 90 S.Ct. 1969, 26 L.

Ed.2d 409 (1970) ; Chimel v. California,

395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d

685 (1969); Sibron v. New York, 392

U.S. 40, 88 S.Ct. 1889, 20 L.Ed.2d 917

(1968) ; Bumper v. North Carolina, 391

U.S. 543. 88 S.Ct. 1788, 20 L.Ed.2d 797

(1968) ; Wong Sun v. United States, 371

U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441

(1963). As he tries to find his way in

this thicket, the police officer must not

be held to act at his peril.

[8] Therefore, to prevail the police

officer need not allege and prove proba-

ble cause in the constitutional sense.

The standard governing police conduct is

composed of two elements,^ the first is

subjective and the second is objective.

Thus the officer must allege and prove

not only that he believed, in good faith,

that his conduct was lawful, but also

that his belief was reasonable. And so

we hold that it is a defense to allege and

prove good faith and reasonable belief in

the validity of the arrest and search and

in the necessity for carrying out the ar-

rest and .search in the way the arrest

was made and the search was conducted.

We think, as a matter of constitutional

law and as a matter of common sense, a

law enforcement officer is entitled to

this protection. -
-"-

///

No Remand for Further Fact Finding

Having been satisfied with the present

record when the case came before Judge
Bruchhausen in the District Court, also

when it was before us on the prior ap-

peal and before the Supreme Court, the

Government now seems to think we
should remand the case for some vague

form of fact finding. We disagree.

Any such unorthodox procedure would

introduce a new and quite unnecessary

form of pretrial and it could not fail to

becloud the issues. What we now do is

pass upon the sufficiency of the com-

plaint. We find it states a claim for re-

lief and the judgment dismissing the

complaint is reversed and the case is re-

manded to the District Court for further

proceedings not inconsistent with this

opinion. _. .

We are grateful to Stephen A. Grant,

Esq., who, as assigned counsel, has ad-

mirably and with great professional skill

represented appellant both in the Su-

preme Court and in this Court.

LUMBARD, Circuit Judge (concur-

ring):

I concur in the result, but wish to set

out my understanding of what the court

does today. ^ '^

In future cases of this sort the issue

of scope of authority will not be relevant

inasmuch as we now hold that federal

law enforcement agents are not immune
even if acting within their powers. The

trial judge will pass on the sufficiency

of the complaint just as he would in a

section 1983 action against a state police

officer. If the complaint states a cause

of action and the plaintiff adduces sub-

stantiating proof, the defendant will

have to disprove the allegation that he

acted without probable cause, or show

that, in any event, he acted in good faith

and with a reasonable belief in the va-

lidity of the arrest and search.

Ordinarily when a suit of this type is

brought a court will already have deter-

mined that there was no probable cause

for the arrest and search complained of.

Nevertheless the agent has a complete

defense if he can convince the trier of

the fact that he acted in good faith and

that it was reasonable for him to have

believed that the arrest and search were

lawful. Thus there are two standards to

be considered. The first is what consti-

tutes reasonableness for purposes of de-

fining probable cause under the fourth

amendment for the protection of citizens

against governmental overreaching.

The other standard is the less stringent
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reasonable man standard of the tort ac-

tion against government agents. This

second and lesser standard is appropri-

ate because, in many cases, federal offi-

cers cannot be expected to predict what
federal judges frequently have consider-

able difficulty in deciding and about

which they ^frequently differ among
themselves. T.t would be contrary to the

public interest if federal officers were
held to a probable cause standard as in

many cases they would fail to act for

fear of guessing wrong. Consequently

the law ought to, and does, protect gov-

ernment agents if they act in good faith

and with a reasonable belief in the va-

lidity of the arrest and search.
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SyUabus 416 U.S.

SCHEUER, ADMINISTRATRIX v. RHODES,
GOVERNOR OF OHIO, et al.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT . ^

No. 72-914. Argued December 4, 1973—Decided April 17, 1974*

Petitioners, the personal representatives of the estates of students

who were killed on the campus of a state-controlled university',

brought these damages actions under 42 U. S. C. § 1983 against

the Governor, the Adjutant General of the Ohio National Guard,

various other Guard officers and enlisted members, and the uni-

versity president, charging that those officials, acting under color

of state law, "intentionally, recklessly, willfully and wantonly"

caused an imnccessary Guard deployment on the campus and

ordered the Guard members to perform allegedly illegal acts

resulting in the students' deaths. The District Court dismissed

the complaints for lack of jurisdiction without the filing of any

answer and without any evidence other than the Governor's

proclamations and brief affidavits of the Adjutant General and his

assistant, holding that respondents were being sued in their official

capacities and th^t the actions were therefore in effect against

the State and barred by the Eleventh Amendment. The Court

of Appeals affirmed on that ground and on the alternative ground

that the common-law doctrine of executive immunity was absolute

and barred action against respondent state officials. Held:

1. The Eleventh Amendment does not in some circumstances

bar an action for damages against a state official charged with

depriving a person of a federal right under color of state law,

and the District Court acted prematurely and hence erroneously

in dismissing the complaints as it did without affording petitioners

any opportunity by subsequent proof to establish their claims.

Pp. 235-238. -:;-^^vi>ii^-^-F^^ -

2. The immunity of officers of the executive branch of a state

government for their acts is not absolute but qualified and of

var>'ing degree, depending upon the scope of discretion and

*Together with No. 72-1318, Krause, Administrator, et al. v.

Rhodes, Governor of Ohio, et al., also on certiorari to the same

courL.
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responsibilities of the particular office and the circumstances

existing at the time the challenged action was taken. Pp. 238-249.

471 F. 2d 430, reversed and remanded.

Burger, C. J., dehvered the opinion of the Court, in which all

Members joined except Douglas, J., who took no part in the decision

of the cases.

Michael E. Geltner argued the cause for petitioner in

No. 72-914. With him on the briefs were Leonard J.

Schwartz, Melvin L. Wulj, Joel M. Gora, Nelson G. Karl,

Niki Z. Schwartz, and Walter S. Hafjner. Steven A.

Sindell argued the cause for petitioners in No. 72-1318.

With him on the brief were Joseph M. Sindell and Joseph

Kelner.

Charles E. Broion argued the cause for respondents in

No. 72-914. With him on the brief were Robert F.

Howarth, Jr., Delmar Christensen, and C. D. Lambros.

R. Brooke Alloway argued the cause for respondents in

No. 72-1318. With him on the brief was John M.
McElroyA

Mr. Chief Justice Burger delivered the opinion of

the Court.

We granted certiorari * in these cases to resolve whether

the District Court correctly dismissed civil damage

actions, brought under 42 U. S, C. § 1983, on the

ground that these actions were, as a matter of law,

against the State of Ohio, and hence barred by the

fBriefs of amici curiae urging reversal in both cases were filed by

Mario G. Obledo and Sanford Jay Rouen for the Mexican American

Legal Defence and Educational Fund, and by David E. Engdahl for

the National Council of the Churches of Christ in the U. S. A. et al.

Carl J. Character filed a brief for the National Bar Assn. as amiciis

curiae urging reversal in No. 72-1318.

-M13 U. S. 919 (1973).
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Eleventh Amendment to the Constitution and, alterna-

tively, that the actions were against state officials who

were immune from liability for "the acts alleged in the

complaints. These cases arise out of the same period of

alleged civil disorder on the campus of Kent State Uni-

versity in Ohio during May 1970 which was before us,

in another context, in. Gilligan v. Morgan, 413 U. S. 1

(1973). .

*
"

'J

In these cases the personal representatives of the

estates of three students who died in that episode seek

damages against the Governor, the Adjutant General, and

his assistant, various named and unnamed officers and

enlisted members of the Ohio National Guard, and the

president of Kent State University. The complaints in

both cases allege a cause of action under the Civil Rights

Act of 1871, 17 Stat. 13, now 42 U. S. C. § 1983. Peti-

tioner Scheuer also alleges a cause of ax^tion under Ohio

law on the theory of pendent jurisdiction. Petitioners

Krause and Miller make a similar claim, asserting juris-

diction on the basis of diversity of citizenship.^

The District Court dismissed the complaints for lack

of jurisdiction over the subject matter on the theory that

these actions, although in form against the named indi-

viduals,' were, in substance and eJGfect, against the State

of Ohio and thus barred by the Eleventh Amendment.
The Court of Appeals affirmed the action of the District

Court, agreeing that the suit was in legal effect one

against the State of Ohio and, alternatively, that the

common-law doctrine of executive immunity barred ac-

2 The Krause complaint states that the plaintiff is a citizen of

Penns>'lvania and expressly invokes federal diversity jurisdiction

under 28 U. S. C. § 1332. The Miller complaint states that the

plaintiff is a citizen of New York. Wliile the complaint does not

specifically refer to jurisdiction under 28 U. S. C. § 1332, it. alleges

facts .which clearly support diversity jurisdiction. App. in No. 72-

]318,-p. 85. See Fed. Rule Civ. Proc. S (a)(1).
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tion against the state officials who are respondents here.

471 F. 2d 430 (1972). We are confronted with the

narrow threshold question whether the District Court

properly dismissed the complaints. We hold that dis-

missal was inappropriate at this stage of the litigation

and accordingly reverse the judgments and remand for

further proceedings. We intimate no view on the merits

of the allegations since there is no evidence before us

at this stage. - '" V^l.-'

The complaints in these cases are not identical but

their thrust is essentially the same. In essence, the

defendants are alleged to have ^'intentionally, recklessly,

willfully and wantonly" caused an unnecessary deploy-

ment of the Ohio National Guard on the Kent State

campus and, in the same manner, ordered the Guard

members to perform allegedly illegal actions which

resulted in the death of plaintiffs' decedents. Both

complaints allege that the action was taken "under color

of state law" and that it deprived the decedents of their

lives and rights without due process of law. . Fairly read,

the complaints allege that each of the named defendants,

in undertaking such actions; "acted either outside the

scope of his respective office or,, if within the scope, acted

in an arbitrary manner, grossly abusing the lawful powers

of office.

The complaints were dismissed by the District Court

for lack of jurisdiction without the filing of an answer

to any of the complaints. The only pertinent docu-

mentation ^ before the court in addition to the com-

plaints were two proclamations issued by the respondent

2 In the Krause case, the Adjutant General and his assistant

also filed brief affidavits. These seem basically directed to the

motion for a change of venue and, in any event, make no substantial

contribution to the jurisdictional or immunity questions.
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Governor. The first proclamation ordered the Guard to

duty to protect against violence arising from wildcat

strikes in the trucking industry; the other recited an

account of the conditions prevailing at Kent State Uni-

versity at that time. In dismissing these complaints for

want of subject matter jurisdiction "at that early stage,

the District Court held, as we noted earlier, that the

defendants were being sued in their official and represent-

ative capacities and that the actions were therefore in

effect against the State of Ohio. The primary question

presented is whether the District Court acted prema-

turely and hence erroneously in dismissing the complaints

_

on the stated ground, thus precluding any opportunity

for the plaintiffs by subsequent propf to establish a claim.

When a federal court reviews the sufficiency of a comr

plaint, before the reception of any evidence either by

affidavit or admissions, its task is necessarily a limited

one. The issue is not whether a plaintiff will ultimately

prevail but whether the claimant is entitled to offer

evidence to support the claims. Indeed it may appear

on the face of the pleadings that a recovery is very

remote and unlikely but that is not the test. Moreover,

it is well established that, in passing on a motion to dis-

miss, whether on the ground of lack of jurisdiction over

the subject matter or for failure to state a cause of action,

the allegations of the complaint should be construed

favorably to the pleader.

• "In appraising the sufficiency of the complaint

we follow, of course, the accepted rule that a com-
plaint should not be dismissed for failure to state

a claim unless it appears' beyond doubt that the

plaintiff can prove no set of facts in support of his

claim which would entitle him to relief." Cordey

v. Gibson, 355 U. S. 41, 45-46 (1957) (footnote

omitted).
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See also Gardner v. Toilet Goods Asm., 387 U. S. 167,

172 (1967).

\ ^^

The Eleventh Amendment to the Constitution of the

United States provides: "The Judicial power of the

United States shall not be construed to extend to any

suit in law or equity, commenced or prosecuted against

one of the United States by Citizens of : another

State ....'* It is well established' that the Amend-
ment bars suits not only against the State when it

is the named party but also when it is the party in jfact!

vEdelvmn v. Jordan, 415 U. S. 651 (1974,); Pqindexter w,

Greenhow, 114 U. S. 270, 287 (lSS5)^Vummigham v..

Macon <fc Brunswick R. Co., 109 U. S. 446 (1883). Its

applicability "is to be determined not by the mere names

of the titular parties but by the essential nature and

effect of the proceeding, as it appears from the entire

record." Ex parte New York, 256 U. S. 490, 500 (1921).

However, since Ex parte Young, 209 U. S. 123 (1908),

it has been settled that the Eleventh Amendment pro-

' vides no shield for a state official confronted by a claim

that he had deprived another of a federal right under

the color of state law. Ex parte Young teaches that

when a state officer acts under a state law in a manner
violative of the Federal Constitution, he

"comes into conflict with the superior authority of
'- that Constitution, and he is _in3hat" case stripped

of his official or representative character and is sub-

jected in his person to the consequences of his indi-

vidual conduct. The State has no power to impart

to him any immunity from responsibility to the

supreme authority of the United States.'^ Id., at

159-160. (Emphasis supplied.)

Ex parte Young, like Sterling v. Constantin, 287 U. S.

378 (1932), involved a question of the federal courts'

/.
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injunctive power, not, as here, a claim for monetary

damages. While it is clear that the doctrine of Ex parte

Young is of no aid to a plaintiff seeking damages from

the public treasury, Edelman v. Jordan, supra; Kenne-

cott Copper Corp. v. State Tax Common, 327 U. S.

573 (1946); Ford Motor Co, v. DepL of Treasury, 323

U. S. 459 (1945); Great Northern Life Insurance Co.

V. Read, 322 U. S. 47 (1944), damages against individual

defendants are a permissible remedy in some circum-

stances notwithstanding the fact that they hold public

office. Myers v. Anderson, 238 U. S. 368 (1915). See

generally Monroe v. Pape, 365 U. S. 167 (1961); Moor

v. County of Alameda, 411 U. S. 693 (1973). In some

situations a damage remedy can be as effective a redress

for the infringement of a constitutional right as injunc-

tive relief might be in another.

Analyzing the complaints in light of these precedents, we

see that petitioners allege facts that demonstrate they are

seeking to impose individual and personal liability on

the named defendants for what they claim—but have

not yet established by proof—was a deprivation of

federal rights by these defendants under color of state

law. Whatever the plaintiffs may or may not be able

to establish as to the merits of their allegations, their,

claims, as stated in the complaints, given the favorable

reading required by the Federal Rules of Civil Procedure,

are not barred by the Eleventh Amendment. Conse-

quently, the District Court erred in dismissing the com-

plaints for lack of jurisdiction.

Ill

The Court of Appeals relied upon the existence of an

absolute "executive immunity" as an alternative ground

for sustaining the dismissal of the complaints by the Dis-

trict Court. If the immunity of a member of the execu-
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tive branch is absolute and comprehensive as to all acts

allegedly performed within the scope of official duty, the

Court of Appeals was correct; if, on the other hand, the

immunity is not absolute but rather one that is quali-

fied or limited, an executive officer may or may not be

subject to liability . depending on all the circumstances

that may be revealed by evidence. The concept of the

immunity of government officers from personal liability

springs from the same root considerations that generated'

the doctrine of sovereign immunity. While the latter

doctrine—that the "King can do no wrong"^—<lid not.

protect all government officers from personal liability,

the common law soon recognized the necessity of per-

mitting officials to perform their official functions free

from the threat of suits for personal liability.'* This

* In England legislative immunity was secured after a long

struggle, by the Bill of Rights of 1689: "That the Freedom of Speech,

and Debates or Proceedings in Parliament, ought not to be impeached

or questioned in any Court or Place out of Parliament," 1 W. &
M., Sess. 2, c. 2. See Stockdale v. Hansard, 9 Ad. & E. 1, 113-

114, 112 Eng. Rep. 1112, 115.5-1156 (Q. B. 1839). The English ex-

perience, of course, guided the drafters of our "Speech or Debate"

Clause. See Tenney v. Brandhove, 341 U. S. 367, 372-375 (1951);

United States v. Johnson, 383 U. S. 169, 177-178, 181 (1966);

United States v. Brewster, 408 U. S. 501 ( 1972) .

- In regard to judicial inmiunity, Holdsvvorth notes: "In the case

of courts of record.. . . it was held, certainly as early as Edward

Ill's reign, that a litigant could not go behind the record, in order

to make a judge civilly or criminally liable for an abuse of his

jurisdiction." 6 W. Holdsworth, A History of English Law 235

(1927). The modern concept owes much to the elaboration and

restatement of Coke and other judges of the sixteenth and early

seventeenth centuries. Id., at 234 et seq. See Floyd v. Barker, 12

Co. Rep. 23, 77 Eng. Rep. 1305 (K. B. 1607). The immunity of the

Crown has traditionally been of a more limited nature. Officers of

the Crown were at first insulated from responsibility since the King

could claim the act as his own. This absolute insulation was gradu-

ally eroded. Statute of Westminster I, 3 Edw. 1, c. 24 (1275) (re-
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official immunity apparently rested, in its genesis, on

two mutually dependent rationales: ' (1) the injustice,

particularly in the absence of bad faith, of subjecting

to liability an officer who is required, by the legal obliga-

tions of his position, to exercise discretion; (2) the dan-

ger that the threat of such liability would deter his

willingness to execute his office with the decisiveness and

the judgment required by the public good.

In this country, the development of the law of im-

munity for public officials has been the product of con-

stitutional provision as well as legislative and judicial

processes. The Federal Constitution grants absolute

immunity to Members of both Houses of the Congress

with respect to any speech, debate, vote, report, or action

done in session. Art. I, § 6. See Gravel v. United

States, 408 U. S. 606 (1972); United States v. Brewster,

408 U. S. 501 (1972); and Kilbourn v. Thompson, 103

U. S. 168 (1881). This provision was intended to secure

for the Legislative Branch of the Government the free-

dom from executive and judicial encroachment which

pealed); Statute of Westminster II, 13 Edw. 1, c. 13 (1285) (re-

pealed). The development of liability, especially during the times

of the Tudors and Stuarts, was slow; see. e. g.. Public Officers Pro-

tection Act, 7 Jac. 1, c. 5 (1609) (repealed). With the accession of

William and Mary, the liability of officers saw what JafFe has termed

"a most remarkable and significant extension" in Ashby v. White, 1

Bro. P. C. 62, 1 Eng. Rep. 417 (H. L. 1704), reversing 6 Mod. 45, 87

Eng. Rep. 808 (Q. B. 1703). JafTe, Suits Against Governments

and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 14 (1963);

A. Dicey, The Law of the Constitution 193-194 (10th ed. 1959)

(footnotes omitted). See generally Barr v. Matteo, 360 U. S. 564

(1959). Good-faith performance of a discretionary duty has re-

mained, it seems, a defense. See Jaffe, Suits Against Governnients

and Officers: Damage Actions, 77 Harv. L. Rev. 209, 216 (1963).

See also Spalding v. Vilas, 161 U. S. 48.3, 493 et seq. (1S96).

-;^ JafTe, Suits Against Governments and Officers: Damage Actions,

77 Harv. L. Rev., at 223.
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had been secured in England in the Bill of Rights of 1689

.

and carried to the original Colonies.* In United States':

V. Johnson, 383 U. S. 169, 182 (1966), Mr. Justice Harlan

noted:

"There is little doubt that the instigation of

criminal charges against critical or disfavored legis-

lators by the executive in a judicial forum was the.

^ chief fear prompting the long struggle for parlia-

mentary privilege in England and, in the context of

the American system of separation of powers, is the.

predominate thrust of the Speech or Debate Clause."

Immunity for the other two branches-—long a creature

of the common law—remained committed ta the common
law. See, e. g\] Spalding v. Vilas, 16I^U. S. .483, 498^499

(1896). - .-£: t^^

Although the development of the general concept of

immunity, and the mutations which the underlying

rationale has undergone in it-s application to various

positions are not matters of immediate concern here, it

is important to note, even at the outset, that one policy

consideration seems to pervade the analysis: the public

interest requires decisions and action to enforce laws for

the protection of the public. Mr. Justice Jackson ex-

pressed this general proposition succinctly, stating "it is

not a tort for government to govern J[_ ^Dalehite v.

United States, 346 U. S. 15, 57 (1953) (dissenting opinion).

Public officials, whether governors, ihaybrs or police,

legislators or judges, who fail to make decisions when

^ Mr. Justice Frankfurter noted in Tenney v. Brandhove, 341 U. S.,

at 373: "The provision in the United States Constitution

was a reflection of political principles already firmly established in

the States. Three State Constitutions adopted before the Federal

Constitution specifically protected the privilege." See Coffin v.

Coffin, 4 Mass. 1, 27 (1808). See also Kilhoum v. Thompson, 103

U.S. 168,202 (1881).
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they are needed or who do not act to implement decisions

when they are made do not fully and faithfully perform

the duties of their offices.' Implicit in the idea that

oflScials have some immunity—absolute or qualified—for

their acts, is a recognition that they may err. The con-

cept of immunity assumes this and goes on to assume

that it is better to risk some error and possible injury

from such error than not to decide or act at all. In Barr

V. Matteo, 360 U. S. 564, 572-573 (1959), the Court

observed, in the somewhat parallel context of the privi-

lege of public officers frorn defamation actions: "The

privilege is not a badge or emolument of exalted office,

but an expression of a policy designed to aid in the effec-

tive functioning of government." See also Spalding v.

Vila3, 161 U. S., at 498-499.

For present purposes we need determine only whether

there is an absolute immunity, as the Court of Appeals

determined, governing the specific allegations of the com-

plaint against the chief executive officer of a State,

the senior and subordinate officers and enlisted personnel

of that State's National Guard, and the president of a

state-controlled university. If the immunity is qualified.

^ For example, in Floyd v. Barker, supra, Coke emphasized that

judges "are only to make an account to God and the King"
since a contrary' rule "would tend to the scandal and subversion

of all justice. And those who are the most sincere, would not bp

free from continual calumniations . . .
." 12 Co. Rep., at 25, 77 Eng.

Rep., at 1307. See also Yaselli v. Goff, 12 F. 2d 396, 399 (CA2 1926),

aif'd per curiam, 275 U. S. 503 (1927). In Spalding v. VUas, 161

U. S., at 498, the Court noted:

"In exercising the functions of his office, the head of an Executive

Department, keeping within the limits of his authority, should not

be under an apprehension that the motives that control his official

conduct may, at any time, become the subject of inquiry in a civil

suit for damages. It would seriously cripple the proj^er and effective

administration of public affairs as entrusted to the executive branch
of the government, if he were subjected to any such restraint."
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not absolute, the scope of that immunity will necessarily

be related to facts as yet not established either by affida-

vits, admissions, or a trial record. Final resolution of this

question must take into account the functions and

responsibilities of these particular defendants in their

capacities as officers of the state government, as well as

the purposes of 42 U. S. C. § 1983. In neither of these

inquiries do we write on a clean slate. ^ It can hardly be

argued, at- this late date, that under, no circumstances

can the officers of state government be subject to liability

under this statute. In Monroe v. Pwpe, supra, Mr.
Justice Douglas, writing for the Courts held that the

section in question was meant "to give a remedy to

parties deprived of constitutional rights, privileges and

immunities by an official's abuse of his position," 365

U. S., at 172. Through the Civil Rights statutes. Con-

gress intended "to enforce provisions of the Fourteenth

Amendment against those who carry a badge of authority

of a State and represent it in some capacity, whether

they act in accordance with their authority or misuse it."

Id., at 171-172.

Since the statute relied on thus included within

its scope the "'[m]isuse of power, possessed by virtue

of state law and made possible only because the

wrongdoer is clothed witK~the authority of state law,'"

id., Sit 184 (quoting Umt^^tatesy^ClassiCiSlS U. S. 299,

'326 (1941)), government officiars, as a class, could not

be totally ^exempt, ' by virtue of some absolute immu-
nity, from liability under its terms. Indeed, as the

Court also indicated in Monroe v. Pape, supra, the legis-

lative history indicates that there is no absolute immu-
nity. Soon after Monroe v. Pape, Mr. Chief Justice

Warren noted in Pierson v. Ray, 386 U. S. 547 (1967),

that the "legislative record [of § 1983] gives no clear

indication that Congress meant to abolish wholesale all

common-law inmiunities," id., at 554. The Court had
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previously recognized that the Civil Rights Act of 1871

does not create ci\il liability for legislative acts by legis-

lators "in a field where legislators traditionally have

power to act." Tenney v. Brandhove, 341 U. S. 367, 379

(1951). Noting that "[t]he privilege of legislators to

be free from arrest or civil process for what they do or

say in legislative proceedings has taproots in the Parlia-

mentary struggles of the Sixteenth and Seventeenth Cen-

turies," id., at 372, the Court concluded that it was highly

improbable that "Congress—itself a staunch advocate of

legislative freedom—would impinge on a tradition so well

grounded in history and reason by covert inclusion in the

general language . .
." of this statute. Id., at 376.

In similar fashion, Picrson v. Ray, supra, examined the

scope of judicial immunity under this statute. Noting

that the record contained no "proof or specific allegation,"

386 U. S., at 553, that the trial judge had "played any role

in these arrests and convictions other than to adjudge

petitioners guilty when their cases came before his court,"

ibid., the Court concluded that, had the Congress intended

to abolish the common-law "immunity of judges for acts

within the judicial role," id., at 554, it would have done

so specifically. A judge's

"errors may be corrected on appeal, but he should

not have to fear that unsatisfied litigants may hound
him with litigation charging malice or corruption.

Imposing such a burden on judges would contribute

not to principled and fearless decision-making but

to intimidation." Ibid.

The Pierson Court was also confronted with whether

immunity was available to that segment of the executive

branch of a state government that is most frequently

and intimately involved in day-to-day contacts with the

citizenry and, hence, most frequently exposed to situations

which can give rise to claims under § 1983—the local

21-221 O - 78 - 45
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police officer. Mr. Chief Justice Warren, speaking for

the Court, noted that the police officers

"did not defend on the theory that they believed

in good faith that it was constitutional to arrest the

ministers solely for using the [Vhite only'] waiting

room. Rather, they claimed and attempted to prove

that . . . [they arrested them] solely for the purpose

of preventing violence. They testified, in contradic-

tion to the ministers, that a crowd gathered and

that imminent violence was likely. If the jury

believed the testimony of the officers and disbelieved

that of the ministers, and if the jury found that the

officers reasonably believed in good faith that the

arrest was constitutional, then a verdict for the offi-

cers would follow even though the arrest was in

fact [without probable cause and] unconstitutional."

Id., at 557.

The Court noted that the "common law has never granted

police officers an absolute and unqualified immunity," id.,

at 555, but that "the prevailing view in this country [is

that] a peace officer who arrests someone with probable

cause is not liable for false arrest simply because the

innocence of the suspect is later proved," ibid.; the Court

went on to observe that a "policeman's lot is not so

unhappy that he must choose between being charged

with dereliction of duty if he does not arrest when he

has probable cause, and being mulcted in damages if he

does." Ibid, The Court then held that

"the defense of good faith and probable cause, which

the Court of Appeals found available to the officers

in the conmion-law action for false arrest and im-

prisonment, is also available to them in the action

under § 1983." Id., at 557.

When a court evaluates police conduct relating to an

arrest its. guideline is "good faith and probable cause."
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Ibid. In the case of higher officers of the executive

branch, however, the inquiry is far more complex since the

range of decisions and choices—whether the formulation

of policy, of legislation, of budgets, or of day-to-day de-

cisions—is virtually infinite. In common with police

officers, however, officials with a broad range of duties

and authority must often act swiftly and firmly at the

risk that action deferred will be futile or constitute

virtual abdication of office. Like legislators and judges,

these officers are entitled to rely on traditional sources

for the factual information on which they decide and

act.® When a condition of civil disorder in fact exists,

there is obvious need for prompt action, and decisions

must be made in reliance on factual information sup-

plied by others. While both federal and state laws

plainly contemplate the use of force when the necessity

arises, the decision to invoke military power has tradi-

tionally been viewed with suspicion and skepticism since

it often involves the temporary suspension of some of

our most cherished rights—government by elected civil-

ian leaders, freedom of expression, of assembly, and of

association. Decisions in such situations are more likely

8 In Spalding v. VUas, 161 U. S, at 498, the Court, after

discussing the early principles of judicial immunity in the country,

cf. Randall v. Brlgham, 7 Wall. 523, 535 (1869), Bradley v. Fkher,

13 Wall. 335 (1872), and Yates v. Lansing, 5 Johns. 282 (N. Y. 1810),

noted the similarity in the controlling policy considerations in the case

of high-echelon executive officers and judges: / ^

"We are of opinion that the same general considerations of public

policy and convenience which demand for judges of courts of su-

perior jurisdiction immunity frorri civil suits for damages arising

from acts done by them in the course of the perfonnance of their

judicial functions, apply to a large extent to official communications
made by heads of Executive Departments when engaged in the

discharge of duties imposed upon them by law. The interests of

the people require that due protection be accorded to them in

respect of their official acts."
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than not to arise in an atmosphere of confusion, ambigu-

ity, and swiftly moving events and when, by the very

existence of some degree of civil disorder, there is often

no consensus as to the appropriate remedy. In short,

since the options which a chief executive and his princi-

pal subordinates must consider are far broader and far

more subtle than those fnade by officials with less re-

sponsibility, the range of discretion must be comparably

broad. In a context other than a § 1983 suit, Mr.

Justice Harlan articulated these considerations in Barr

V. Matteo, supra: _^ iV> - -

"To be sure, the occasions upon which the acts

of the head of an executive department will be pro-

tected by the privilege are doubtless far broader than

in the case of an officer with less sweeping functions.

But that is because the higher the post, the broader

the range of responsibilities and duties, and the wider

the scope of discretion, it entails. It is not the title

of his office but the duties with which the particu-

lar officer sought to be made to respond in damages

is entrusted—the relation of the act complained of

to ^matt^rs committed by law to his control or su-

pervision,' Spalding v. Vilas, supra, at 498^—which

must provide the guide in delineating the scope ol

the rule which clothes the official acts of the execu-

tive officer "with immunity from civil defamation

< suits.'' 360 U.S., at 573-574.

These considerations suggest that, in varying scope, a

qualified immunity is available to officers of the execu-

tive branch of government, the variation being dependent

upon the scope of discretion and responsibilities of the

office and all the circumstances as they reasonably ap-

peared at the time of the action on which liability is

sought to be based. It is the existence of reasonable

grounds for the belief formed at the time and in light
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of all the circumstances, coupled with good-faith belief,

that affords a basis for qualified immunity of executive

officers for acts performed in the course of official con-

duct. Mr. Justice Holmes spoke of this, stating:

"No doubt there are cases where the expert on the

spot may be called upon to justify his conduct later

in court, notwithstanding the fact that he had sole

command at the time and acted to the best of his

knowledge. That is the position of the captain of

a ship. But even in that case great weight is given

to his determination and the matter is to be judged

on the facts as they appeared then and not merely

in the light of the event." Mayer v. Peabody, 212

U. S. 78, 85 (1909). (Citations omitted.)

Under the criteria developed by precedents of this

Court, § 1983 would be drained of meaning were we to

hold that the acts of a governor or other high executive

officer have "the quality of a supreme and unchangeable

edict, overriding all conflicting rights of property and

unreviewable through the judicial power of the Federal

Government.'' Sterling v. Constantin, 287 U\ S., at 397.

In Sterling, Mr. Chief Justice Hughes put it in these

terms:

"If this extreme position could be deemed to be

well taken, it is manifest that the fiat of a state

Governor, and not the Constitution of the United

States, would be the supreme law of the land; that

the restrictions of the Federal Constitution upon
the exercise of state power would be but impotent
phrases, the futility of which the State may at any
time disclose by the simple process of transferring

powers of legislation to the Governor to be exercised

by him, beyond control, upon his assertion of neces-

sity. Under our system of government, such a con-
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elusion is obviously untenable. There is no such

avenue of escape from the paramount authority of

the Federal Constitution. When there is a substan-

tial showing that the exertion of state power has

overridden private rights secured by that Constitu-

tion, the subject is necessarily one for judicial in-

quiry in an appropriate proceeding directed against

the individuals charged with the transgression."

Id., at 397-398. : - ;:' i^^ .rki fe^^

Gilligan v. Morgan, by no'means indicates a contrary

result. Indeed, there we specifically noted that we
neither held nor implied "that the conduct of the Na-

tional Guard is always beyond judicial review or that

there may not be accountabilitj^ in a judicial forum for

violations of law or for specific unlawful conduct by

military personnel, whether by way of damages or injunc-

tive relief." 413 U. S., at 11-12. (Footnote omitted.)

See generally Laird v. Tatum, 408 U. S. 1, 15-16 (1972);

Duncan v. Kahanamoku, 327 U. S. 304 (1946).

IV

These cases, in their present posture, present no occa-

sion for a definitive exploration of the scope of immunity

available to state executive officials nor, because of the

absence of a factual record, do they permit a determina-

tion as to the applicability of the foregoing principles to

the respondents here. The District Court acted before

answers were filed and without any evidence other than

the copies of the proclamations issued by respondent

Rhodes and brief affidavits of the Adjutant General and

his assistant. In dismissing the complaints, the District

Court and the Court of Appeals erroneously accepted as

a fact the good faith of the Governor, and took judicial

notice that "mob rule existed at Kent State University."

There was no opportunity afforded petitioners to contest
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the facts assumed in that conclusion. There was no

evidence before the courts from which such a finding of

good faith could be properly made and, in the circum-

stances of these cases, such a dispositive conclusion could

not be judicially noticed. We can readily grant that a

declaration of emergency by the chief executive of a

State is entitled to great weight but it is not conclusive.

Sterling v. Constantin, supra. - ..t- ,
-

The documents properly before the District Court" at -

this early pleading stage specifically placed in issue

whether the Governor and his subordinate officers Were

acting within the scope of their duties under the Consti-

tution and laws of Ohio; whether they acted within the

range of discretion permitted the holders of such office

under Ohio law and whether they a^ted in good faith

both in proclaiming an emergency and as to the actions

taken to cope with the emergency so declared. Similarl}^,

the complaints place directly in issue whether the lesser

oflBcers and enlisted personnel of the Guard acted in good-

faith obedience to the orders of their superiors. Further

proceedings, either by way of summary judgment or by
trial on the merits, are required. The complaining

.

parties are entitled to be heard more fully than is possible -

on a motion to dismiss a complaint. -_i":.. '7
We intimate no evaluation whatever as to the mentS -

-J--

of the petitioners' claims or as to whether it wall be 7-
.:

possible to support them by proof. We hold only that;

on the allegations of their respective complaints, thex-g-:/^-

were entitled to have them judicially resolved. ^*'->M-'-S^^

The judgments of the Court of Appeals are reversed and
the cases are remanded for further proceedings consistent

with this opinion.

It is so ordered.

Mr. Justice Dougl.\s took no part in the decision of

these cases.
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,- See 95 S.Ct. 2420.

Defendants filed motions to with-

draw their guilty pleas to seven counts

of indictment charging offenses arising

out of break-in of political party head-

quarters. The United States District

Court for the District of Columbia, John
J. Sirica, J., denied the motions and the

defendants appealed. The Court of Ap-
peals, en banc, J. Skelly Wright, J., held

that where the defendants filed their

motions after "provisional sentencing but
before final sentencing, the motions

would be judged by the "fair and just"

standard applicable to presentence with-

drawal motions; and that the trial judge
did not abuse his discretion in den^nng

the motions to withdraw where the pleas

were voluntary and knowing, the de-

fendants, on allocution, deliberately and
repeatedly deceived the court, the

government, would be prejudiced by the

withdrawal -'of the pleas eight months
after they were entered and the defend-

ants' suppk>sed national security reasons

for their guilty pleas were based on en-

tirely subjective beliefs which were pat-

ently unreasonable.

Affirmed..

Bazelon, Chief Judge, concurred and
filed opinion.

MacKinnon, Circuit Judge, dissented

and filed opinion.

Wilkey, Circuit Judge, dissented and
filed opinion.

1. Criminal Law <s=»274(l)

Presentence motions to withdraw
gxiilty plea should be granted wherever
such would be "fair and just." Fed.

Rules Crim.Proc. rule 32(d), 18 U.S.C.A.

2. Criminal Law <s=»274(9)

Where defendants' motions to with-

draw guilty pleas were filed prior to

final sentencing but some months after

they had been committed to the custody

of the attorney general, under tentative

maximum terms, the motions to with-

draw pleas would be judged under the

"fair and just" standard normally appli-

cable to presentence withdrawal motions.

Fed.Rules Crim.Proc. rule 32(d), 18 U.S.

C.A.; 18 U.S.C.A. § 4208(b).
,
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3. Criminal Law c^lHS
The Court of Appeals will reverse

denial of a motion to withdraw gxiilty

plea only upon finding an abuse of dis-

cretion. Fed. Rules Crim.Proc. rule 32(d),

18 U.S.C.A.

209

reason why the defenses now presented

were not put forward at the time of

original pleading. Fed.Rules Crim.Proc
rules 11, 32(d), 18 U.S.C.A.

4. Criminal Law «=274(8)

Whether the movant has asserted

his legal innocence is an important fac-

tor to be weighed in determining wheth-

er it would be "fair and just" to grant

movant's presentence motion to with-

draw guilty plea. Fed.Rules Crim.Proc.

rule 32(d), 18 U.S.C.A.

5. Criminal Law <s= 274(1)

If movant's factual contentions,

when accepted as true, make up no le-

gally cognizable defense to the charges,

and he has not effectively denied his cul-

pability, his presentence motion to with-

draw guilty plea need not be granted.

Fed. Rules Crim.Proc. rule 32(d), 18 U.S.

C.A.

6. Criminal Law «= 274(8)

When motion to withdraw gaiilty

plea does assert legal innocence, presen-

tence withdrawal should be rather freely

allowed. Fed.Rules Crim.Proc. rule

32(d), 18 U.S.C.A.

7. Criminal Law <s^274(3)

The mere assertion of a legally cog-

nizable defense is not always a sufficient

condition for securing presentence with-

drawal of a plea. Fed. Rules Crim.Proc.

rule 32(d), 18 U.S.C.A.

8. Criminal Law <&=»273(4)

As long as a factual basis for the

plea exists, a court may accept a "tacti-

cal" plea, entered for the reason that the

jury is unlikely to credit the defendant's

theory or story, even though the defend-

ant continues to assert his innocence.

Fed.Rules Crim.Proc. rule 11, 18 U.S.C.A.

9. Criminal Law -274(1)

A guilty plea is a grave and solemn

act which is accepted only with care and
discernment and a court, in addressing a

presentence withdrawal motion, must
consider not only whether the defendant

has asserted his innocence, but also the

10. Criminal Law ©=>274(1)

The reasons given by the movant for

"delaying" assertion of his defenses by
means of_ an intervening gnilty plea

must be weighed according to circum-

stances of his particular case in deter-

mining whether to permit presentence

withdrawal of guilty plea. Fed.Rules

Crim.Proc. rules 11, 32(d), 18 U.S.C.A.

11. Criminal Law ©=274(3)

The standard for permitting presen-

tence withdrawal of guilty plea is very

lenient when the plea was entered un-

constitutionally or contrary to proce-

dures established by rule on pleas. Fed.

Rules Crim.Proc rules 11, 32(d), 18 U.S.

C.A.

12. Criminal Law <s=274(l)

Where giiilty plea was properly en-

tered, presentence withdrawal is not an

automatic right and more substantial

reasons for delay in asserting defense

must generally be asserted in order to

withdraw plea. Fed.ROles Crim.Proc.

rules 11, 32(d), 18 U.S.C.A.

13. Criminal Law «s=274(9)

Even when guilty plea was properly

entered, the standard for judging the

movant's reasons for delay remain low

when the motion to withdraw comes only

a day or so after the plea was entered,

but when the defendant has long de-

layed his withdrawal motion, and has

had the full benefit of competent counsel

at all times, the reasons given to support

withdrawal must have considerably more
force. Fed.Rules Crim.Proc. rule 32(d),

18 U.S.C.A.

14. Criminal Law <3=274(9)

The ^movant's reasons for delaying

the presentation of his defenses must
meet exceptionally high standards where
the delay between the plea and v^th-

drawal motion has substantially preju-

diced the government's ability to prose-

cute the case. Fed.Rules Crim.Proc. rule

32(d), 18 U.S.C.A.
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15. Criminal Law c=274(l)

Fact that withdrawal of grailty plea

would substantially inconvenience the

trial court is a proper factor for consid-

eration on motion to withdraw giailty

plea. Fed.Rules Crim.Proc. rule 32(d), 18

U.S.C.A.

16. Criminal Law <s=>274(3, 9)

Where prosecution in its opening

statement had outlined overwhelming
case against defendants, charged v^nth

burglary of political party headquarters,

pleas were accepted only after extraordi-

narily elaborate procedure, stretching

over four days, conducted largely in

camera, and involving two competent at-

torneys, and neither counsel, prosecutor,

nor judge exerted the slightest pressure

on defendants to induce them to plead

guilty, withdrawal of pleas would sub-,

stantially prejudice legitimate prosecu-

tion interests, defendants were granted

"use immunity" so that they might testi-

fy before grand jury and congressional

committees and, at time of plea, defend-

ants had denied employment by govern-

ment intelligence agencies, defendants

would not be entitled, eight months after

pleading guilty, to withdraw their pleas

because they honestly, though mistaken-

ly, believed that "national security" con-

siderations required their silence. 18

U.S.C.A. §§ 371, 2510, 2511; D.C.C.E.

§§ 22-1801(b), 23-543(a); Fed.Rules

Crim.Proc. rules 11, 32(d), 18 U.S.C.A.

17. Criminal Law <3=>274(3)

Where defendants did not allege

that any government official urged them
to plead guilty to charge of breaking

into political party headquarters for "na-

tional security" or for any other reasons

and their affidavits in support of motion

to withdraw contained no allegation that

the "government" unconstitutionally

coerced or induced their pleas, no reason

of genuinely compelling force was
presented which would require with-

drawal of a plea after the defendants

had misled the court on matters of crit-

ical public importance by denying that

they were pleading guilty for some rea-

son' of loyalty, coercion- or inducement.

Fed.Rules Crim.Proc. rule 32(d), 18 U.S.

C.A.

18. Criminal Law <s=>986

That defendants might have partici-

pated, in break-in of political party head-

quarters as "dupes" of their co-conspira-

tors was a consideration properly within

trial judge's sentencing discretion. Fed.

Rules Crim.Proc. rule 11, 18 U.S.C.A.

19. Criminal Law <©=274(3)

Where, objectively viewed, defend-

ants* subjective impression that "nation-

al security" considerations required their

silence at trial was not reasonable, the

impressions of the defendants would not

warrant withdrawal of their guilty pleas

after provisional sentencing. 18 U.S.C.A.

§ 4208(b); Fed.Rules Crim.Proc. rule

32(d), 18 U.S.C.A.

20. Criminal Law o=>274(l)

Record established that defendants'

guilty pleas to charge of breaking into

national political party headquarters

were voluntary and Icnowing, that, on

allocution, defendants deliberately and
repeatedly deceived the court, that with-

drawal of pleas eight months after they

were entered would prejudice the

government, and that defendants' suppos-

ed national security reasons for their

guilty pleas were based on entirely sub-

jective beliefs which were patently un-

reasonable. 18 U.S.C.A. §§ 371, 2510,

2511; D.C.C.E. §§ 22-1801(b), 23-543(a);

Fed.Rules Crim.Proc. rules 11, 32(d), 18

U.S.C.A.

21. Criminal Law <&=>274(2)

Where defendants' guilty pleas were

voluntary and knowing, defendants de-

liberately and repeatedly deceived the

court on allocution, withdrawal of the

pleas eight months after they were en-

tered would prejudice the government,

and the defendants' supposed national se-

curity reasons for their guilty pleas^were

based on entirely subjective beliefs and

such beliefs were unreasonable, trial

court did not abuse its discretion in deny-

ing motions to withdraw guilty pleas.

Fed.Rules Crim.Proc. rules 11, 32(d), 18

U.S.C.A.
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22. Criminal Law <s='273.2(l)

A defendant who pleads gruilty fore-

goes his opportunity to prove his inno-

cence. Fed.Rules Crim.Proc. rule 11, 18

U.S.C.A.

• Daniel E. Schultz, Washington, D. C,
for appellants.

Robert L. Palmer, Asst. Special Prose-
cutor, Watergate Special Prosecution
Force, with whom Leon Jaworski, Special
Prosecutor at the time the brief was
filed, Philip A. Lacovara, Counsel to the
Special Prosecutor, and Sidney M. Glazer,
Kenneth S. Geller, and David H. Kaye,
Asst. Special Prosecutors, Watergate
Special Prosecution Force, were on the
brief, for appellee.

Before BAZELON, Chief Judge, and

WRIGHT, McGOWAN, LEVENTHAL,
ROBINSON, MacKINNON and WIL-
KEY, Circuit Judges, sitting en banc.

J. SKELLY WRIGHT, Circuit Judge:

Appellants challenge denial by the Dis-

trict Court of their motions to withdraw

guilty pleas to seven counts of an indict-

ment arising out of the now-famous
"Watergate Break-in." We affirm. We
find in the court's action a proper exer-

cise of its discretion under Rule 32(d),

Federal Rules of Criminal Procedure.*

L THE PROCEEDINGS

Appellants were the foot soldiers of

the Watergate Break-in. They came to

the affair from the anti-Castro move-

ment, centered in Miami'3 Cuban-Ameri-

can community, and from a long history

of service in the Central Intelligence

I. Appellants also claim that their guilty pleas

to Counts 3. 4. 5. and 7 were improperly

coerced by the District Judge's refusal to ac-

cept their compromise plea, agreeable to the

Government, to Counts 1, 2 and 6 alone. For

this contention, appellants rely on United

States v. Ammidown, 162 U.S.App.D.C. 28.

497 F.2d 615 (1973). As the judge imposed

concurrent sentences on all counts, we need

not reach this contention. Instead, we hereby

vacate appellants' sentences on Counts 3, 4. 5.

and 7. See United States v. Greene. 160 U.S.

AppDC. 21. 33-34, 489 F.2d 1145, 1157-58

(1973).

Agency (CIA) and, apparently, in other

official or quasi-official agencies special-

izing in "clandestine" operations. In the

early morning hours of June 17, 1972,

District of Columbia police found them
inside the headquarters of the Democrat-
ic Party's National Ckjmmittee (DNC) in

the Watergate office complex. They
had entered surreptitiously, picking the

locks; they wore rubber surgical gloves

to obscure fingerprints; they had been
rifling through the DNC's documents
and papers and carried with them de-

vices and tools for electronic "bugging"
and "wiretapping."

Arrested with them was James
McCord,^ a former CIA agent who was
then employed as a security officer by
the Committee for Re-Election of the

President [Richard M. Nixon] (CRP); the

next few days brought the arrest of

their immediate supervisors in the bi-

zarre enterprise: E. Howard Hunt,' a

former CIA agent who was then, or had
recently been, employed as a "consult-

ant" to the White House, with an office

in that building; and G. Gordon Liddy,*

a former White House employee who
was then employed as CJeneral Counsel

to the Finance Committee for the Re-

Election of the President (FCRP).

The purpose of the operation was to

gather political information damaging to

the Democratic Party and, by conse-

quence, useful to the President's re-

election effort. But appellants now
claim that, at the time of the break-in,

they sincerely, though erroneously, be-

lieved the operation to be a "national

security" mission, authorized by a

"government intelligence agency," to ex-

2. Appellant in No. 73-2252. 166 U.S.App.D.C.

1, 509 F.2d 334, decided Dec. 12. 1974.

3. Appellant in No. 73-2199. 168 U.S.App.

D.C. . 514 F.2d 271. also decided today.

4. Appellant in No. 73-1562. 165 U.S.App.
D.C. 254, 506 F.2d 1293. decided Oct. 10. 1974.
No. 73-1564. 166 U.S.App.D.C. 289. 510 F.2d

428. decided Dec. 12. 1974. & No. 73-1565. 166

U.S.App.D.C. 95. 509 F.2d 428. decided Nov.
8. 1974.
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amin'e alleged financial ties between the

Democratic Party and the Castro regime

in Cuba; appellants further contend

that, at the time they tendered their

gxiilty pleas, they sincerely, though again

erroneously, believed that the selfsame

"intelligence agency" wished them to

maintain silence about the operation and

forfeit their right to a trial. Referring

to these twin erroneous beliefs, appel-

lants urge that withdrawal of their pleas

should be granted because the pleas

were entered under circumstances of

"fraud" and "duress," and because the

break-in was executed, on their part at

least, without the "criminal intent" req-

uisite to conviction.

Before exploring the legal issues

raised by app>ell ants' contentions, it is

necessary to recount in rather extensive

detail the proceedings as they evolved in

the District Court.

A. The Indictment, the Trial, and the

Pleas

An indictment issued on September 15,

1972, charging each of the appellants

with seven counts, including burglary, il-

legal electronic surveillance, and conspir-

acy.* McCord, Hunt, and Liddy were

also charged in the indictment. The sev-

en defendants pleaded not guilty to all

charges, and on January 8, 1973, jury

selection commenced for a trial before

then Chief Judge John J. Sirica. Appel-

lants were represented by retained coun-

sel, Henry Rothblatt, Jr., a noted crimi-

nal, trial lawyer.

On January 10, 1973, the prosecution

made a detailed opening statement to

the jury, outlining the evidence and tes-

timony which the Government planned

to -introduce. The prosecutor alleged

that Liddy, Hunt, and McCord had used

funds from the FCRP in a systematic

program of espionage against the Demo-
cratic Party and its presidential candi-

dates. This program allegedly included,

among other oddities, an unsuccessful

conspiracy to break into and "bug" the

Washington headquarters of Senator

George McGovern, and two break-ins, to

install electronic eavesdropping devices,

at the DNC's Watergate headquarters.

The prosecutor charged that each appel-

lant participated in the conspiracy to

bug McGovern headquarters and in the

two Watergate break-ins; that appellant

Barker had interviewed ex-CIA person-

nel for an information-gathering "opera-

tion" against the Democratic National

Convention and "against certain [Demo-

cratic Party] leaders," particularly Law-
rence O'Brien, Chairman of the DNC;
and that Barker had received from the

FCRP, and cashed, five checks totalling

$114,000. As to the defendants' motives,

the prosecutor stated:

Obviously it was a political motive,

political campaign. The operation was
directed against the Democratic Party,

particularly Senator George McGovern,

because of his alleged left-wing views.

You heard me you [sic] tell you what
defendant McCord was primarily inter-

ested in on those monitored conversa-

tions Mr. Baldwin was hearing [con-

versations monitored from a wiretap

installed at DNC headquarters],

whether a sensitive or personal nature.

The interests of the persons, the de-

fendants in this case may vary, that is,

the motivation of defendant Hunt and

defendant Liddy may have been dif-

5. The counts charged against appellants, and

to which they pleaded guilty, were as follows:

Count 1: Conspiracy to commit' the crimes

charged in the other counts, a violation of 18

U.S.C. § 371 (1970).

Count 2: Burglary, consisting of entry into

the DNC to steal property of another, a viola-

tion of 22 D.C.Code § 1801(b) (1973).

Count 3; Burglary, consisting of entry into

the DNC with intent to intercept "wire and
oral communications;" as defined by 18 U.S.C.

§ '2510 (1970), a violation of 22' D.C.Code

§ 1801(b).

Count 4: Endeavoring to intercept oral com-

munications within the DNC, a violation of 18

U.S.C. § 2511 (1970).

Count 5: Endeavoring to intercept wire '_

communications within the DNC, a violation
,^

of 18 use. § 2511. V
Count 6: Unlawful possession of devices for 5

intercepting oral communications, a violation ';

of 23 D.C.Code § 543(a) (1973).

Count 7: Unlawful possession of device for

intercepting wire communications, a violation

of 23- D.C.Code § 543(a).

See note 1 supra.
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. ferent from the motivations of the

four defendants from Miami, and they
' in turn may have had a different moti-

,
vation from defendant McCord. Cer-

, tainly the facts will suggest itself to

.
you based on the information that we

.produce before you it was a financial
• motive here, financial motive. At
least on the part of those who were
arrested inside the Watergate the ear-

. ly morning hours of June 17th.

Tr. 62-63. The prosecutor claimed that

appellants had been in dire financial

straits before joining the conspiracy and
that they had been given very large

sums of money for their participation.

Opening statements were also made by

McCord's lawyer and by Rothblatt, ap-

pellants' counsel. Both attorneys em-

phasized the issue of motives. Thus,

McCord's lawyer said:

I can tell you what the evidence will

not show. The evidence will not show

that Mr. McCk)rd was present at the

Watergate on the night in question for

any type of financial reward or gain.

'We will show that Mr. McCord had no

criminal intent. We will show that

- Mr. McCord was not aware of all of

• those facts which might make his con-

duct criminal.

He had no evil-meaning mind. He
had no evil-doing hand.

Tr. 78-79. Rothblatt's opening argu-

ment outlined a similar defense.

But I ask you on behalf of my
clients to pinpoint the evidence as it

.. unfolds on Barker, Sturgis, Gonzalez,

and Martinez [appellants here], as to

their criminal intent, evil mind, and

motives.

^-.,1
* .* * rW]e underline "motives"

'i; -J and we ask you to concentrate your

1^1' attention on. the motives in this case.

?• -.

The evidence will show that all of

these four accused were part of our

Government and served our Govern-

ment during a planned operation on

behalf of our Government back in 1951

that Mr. Silbert [the prosecutor] re-

ferred to as the Bay of Pigs.

These were men who took orders in

military fashion and never questioned

orders. These were men who were
used to serving their Government loy-

ally and following orders.

THE COURT: Let me ask you a

question. Is it your [d]efense that

they were taking orders from some-

body, were ordered to go into the

Watergate? Is this what you are go-

ing to show?

MR. ROTHBLATT: I think the evi-

dence even as outlined by Mr. Silbert

shows that in part, Your Honor.

THE COURT: I vdsh you would get

down to the basic issues here: why did

they go into the Watergate? Tell the

[j]ury what you think the evidence is

going to be.

MR. ROTHBLATT: • • • The
evidence will show that they were" fol-

lowing their instructions in typical mil-

itary fashion; that they have been

trained to follow with no evil motive.

Tr. 82, 86, 88. During these opening

statements, the judge made clear that he

viewed the issue of "criminal intent" as

an important one.

Of course the Jury is going to want to

know why the men went in there.

• * • That is one of the crucial

issues in the case. Who paid them.

Did they get any money to go in there.

Was it purely for political espionage.

What was the purpose.

I think these are the things that

might be discussed in a case like this.

Tr. 88.

Immediately following these opening

arguments. Hunt's attorney announced
in open court that his client wished to

change his plea to guilty with respect to

three of the six counts charged against

him. The prosecutor stated his accept-

ance of this compromise plea, but the

next day, January 11, 1973, the court

rejected the plea offer, noting the

Government's apparent ability "to intror
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duce substantial evidence relating to all

eight counts of the indictment" "against

Mr. Hunt and the other Defendants."

Tr. 108. Hunt thereupon recast his plea

to encompass all of the counts charged

against him, and the court accepted the

enlarged plea. The trial then continued,

with five Government witnesses appear-

ing on January 11. One of these wit-

nesses testified that Hunt had asked him
to join the Democratic campaign organi-

zation to gather general political infor-

mation for the CRP. Another witness

testified that he had been hired by Hunt
to obtain information on the location of

heating ducts and electrical outlets at

Muskie and McGovem headquarters.

On January 12 appellants wrote an ex-

traordinary letter to their attorney,

Rothblatt, which he immediately deliv-

ered to the court. The letter read:

We have been asking you since Sun-

day, January 7, 1973 to change our

plea from not guilty to guilty. You
have not complied with our request.

We have made it clear from the begin-

ning that the defense which you

presented in your opening statement

to the press is not acceptable to us.

We respectfully inform you as of

this date, January 12, 1973 you vnW no

longer represent us. We intend to pay
any reasonable fees presented by you.

Please accept our sincere g^^atitude for

your past services.

Sealed Tr. 305-306. Rothblatt told the

court he had refused, and would contin-

ue to refuse, to plead his clients guilty.

I iriclicated to them in no uncertain

terms that I would not be their attor-

ney to enter a plea of guilty for rea-

sons that I am aware of, but I couldn't

in good conscience as a member of the

bar, knowing my professional responsi-

bilities, undertake to do thatStnowing

what I do and I would be derelict in

my duty as a lawyer. I would feel I

would be subject, from what I know,

to the wors[t] kind of professional crit-

icism. If they want to get somebody

else, do it, that is all right but I can-

not' ;tn good conscience get up before

Your Honor and tell you my clients

have met all Constitutional require-

ments when they entered a plea of

guilty.

Sealed Tr. 308-309. Beyond this Roth-

blatt would not go, even in camera, for

fear of "breaching a confidential commu-
nication" v^nth his clients. Sealed Tr.

309.

The court instructed Rothblatt to con-

fer with his clients on the problem. Sev-

eral hours later, Rothblatt reported that

appellants desired appointment of new
counsel, for the purpose of entering

guilty pleas. The court then met with

appellants in camera to explore their

wishes. Each appellant professed his

satisfaction with, and gratitude for,

Rothblatt's representation, but each stat-

ed that an insoluble lawyer-client disa-

greement existed on the issue of guilty

pleas. The court offered to appoint a

new, additional counsel to confer with

app)ellants on the issue of pleading, but

stressed that Rothblatt would remain

their lawyer should they wish to contin-

ue contesting the charges. Appellants

embraced this proposal. The court im-

mediately appointed Alvin Newmyer, a

highly experienced Washington attorney,

as app)ellants' new counsel. The prosecu-

tor and Rothblatt offered Newmyer full

cooperation, and the court recessed the

trial for the weekend to give Newmyer
an opportunity to acquaint himself with

the case and with his new clients.

The following Monday morning, Janu-
ary 15, 1973, Newmyer informed the

court his clients wished to plead gxiilty.

He proclaimed his satisfaction that the

pleas would be voluntary and made
without coercion, inducement, or prom-
ises. The prosecutor informed the court

that a compromise plea to three counts

would be acceptable to the Government,
but the court rejected any notion of

compromise. Newmyer then stated his

clients were vdlling to plead guilty to all

seven counts charged. At the court's ex-

plicit instructions, Newmyer advised apn

pellants that pleading gxiilty would re-

quire them to answer many questions

from the bench, and to answer them
truthfully. Appellants said they were
prepared for this.
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The judge thereupon examined and
educated appellants according to Rule

11, Federal Rules of Criminal Procedure.

This was a voir dire of extraordinary

thoroughness; it covers more than 50

.pages of typed transcript. Throughout,

the judge's obvious purpose was to warn
appellants' of the gravity of a guilty

plea and to root out their precise reasons

for wishing to plead guilty. He ex-

plained in great detail each of the consti-

tutional rights forfeited by a guilty plea.

He made sure appellants were "thor-

oughly satisfied with the advice Mr.

Newmyer had given." He explained

each element of each crime charged in

the indictment, detailing exactly what
the Government would have been re-

quired to prove beyond a reasonable

doubt. He carefully enumerated the

sentences which might lawfully be im-

posed for each count in the indictment.

Most importantly, the court went to

great lengths in seeking to uncover ap-

pellants' reasons for participating in the

break-in and for deciding to plead guilty.

Now, it is rather lengthy, but I

want to be very careful that all of you
! understand what you are doing, that is

-"the purpose of these questions, because

f if I am not convinced after I finish my
: questions that there is a basis in the

^-alleged evidence in this case as out-

lined by the Government and any oth-

er things you might know, if I am not

convinced that you are doing this

knowingly, voluntarily, without any
coercion, threats or anything like that,

I don't have to accept the plea and
then you will stand trial.

Do you understand that?

- THE DEFENDANTS: (In chorus)
Yes, Your Honor.

THE COURT: I want you to be
straightforward with these questions.

'^ I want you to come forward in a
truthful manner, I don't care who they
might hurt or help, it doesn't make
any difference to this Court who you
"light mention or who it hurts or
helps, just so you don't involve any
innocent people.

Do you understand that?

215

THE DEFENDANTS:. {Jn, chorus)

Yes, sir.

THE COURT: I want that thor-

oughly understood. I think I stated

my p>osition in this case from the be-

ginning. Don't pull any punches.

You give me frank answers. Any p>eo-

pjle involved that shouldn't be involved,

I want to know it and the Grand Jury
will want to know it.

Do you understand that, is that

clear, Mr. Martinez, Mr. Barker, Mr.

Sturgis, and Mr. Gonzalez?

THE DEFENDANTS: (In chorus)

Yes, sir.

Tr. 385-386.

Under skeptical, repeated, and vigor-

ous questioning, appellants confessed

that the Government's opening state-

ment had been substantially accurate,

and that it established their gxiilt on
each count. Each separately denied

knowing whether anyone other than the

indicted defendants had been involved in

planning the break-in and related activi-

ties. Appellants denied knowing where
their expense money had come from.

They denied ever having been employed

by the CIA. Each appellant stated that

he had participated in the break-in in

the belief, instilled by Hunt, that it

would somehow advance the cause of

anti-Communism in Cuba. Beyond this,

they insisted, they knew nothing. As to

their motives for pleading guilty, appel-

lants denied any outside pressures or in-

ducements. The voir dire touched on

this issue again and again; one excerpt

conveys the tone:

THE COURT: Has anyone promised

any of the four of you if you plead

guilty to any one or all of the counts

that you will serve a short term or get

executive clemency or commutation of

sentence?

THE DEFENDANTS:
No, Your Honor.

THE COURT: Are
that?

THE DEFENDANTS:
Yes, sir.

(In chorus)

you sure of

(In chorus)
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THE COURT: Has any pressure of

any kind been used on any one or all

four of you from any person in any
walk of life to keep you from talking

in this case?

THE DEFENDANTS: (In chorus)

No, Your Honor.

THE COURT: From telling what
happened. Did Mr. Hunt urge any
one or all of you to plead guilty in this

case?

THE DEFENDANTS: (In chorus)

No, Your Honor.

THE COURT: I think I have asked

you this in substance: Have any one

of you been promised that your fami-

lies v^nll be taken care of during what-

ever time you may have to serve in

prison?

THE DEFENDANTS: (In chorus)

No, Your Honor. __

THE COURT: Are any of you being

paid by anyone for anything? <

THE DEFENDANTS: (In chorus)

No, sir.

Tr. 420-421.

As noted, the judge's questioning was
highly skeptical. For instance, after

pressing Barker again and again on the

financing of the break-in, the court ex-

pressed its exasperation.

THE COURT: * * * Where did

you get that money that you used to

pay those men's expenses?

MR. BARKER: Your Honor, I got

that money in the mail in a blank en-

velope.

THE COURT: I am sorry, I don't

believe you.

Tr. 417. It was obvious that appellants

were reluctant to tell all they knew
about the detailed planning of the break-

in. But the facts of their own participa-

tion had been laid out by the. Govern-

ment and fully admitted by app>ellants,

and appellants absolutely insisted upon
pleading guilty. For the judge to have

pushed his inquiries further would . not

only have delayed the trial of the re-

maining defendants but also usurped its

fact-finding function. Unable to shake

appellants* determination to plead guilty,

the judge finally accepted the pleas and
committed each appellant on $100,000

bond pending receipt of a presentence

report.

The Watergate trial continued without
appellants or Hunt, ending with jury

verdicts of guilty, on* all counts, against

the remaining defendants, Liddy and
McCkjrd. On March 23, 1973, the court

committed appellants to the custody of

the Attorney General, for tentative max-
imum terms, under 18 U.S.C. § 4208(b)

(1970), pending final sentencing.

B. The Motions to Withdraw Guilty

Pleas

On September 14, 1973, prior to final

sentencing, appellants moved to with-

draw the guilty pleas entered eight

months earlier. The motion asserted

that the.pleas "were inaccurate because

defendants had and have valid defenses

to the charges against them," that the

appellants "believed that they had been

directed to plead guilty to the charges to

avoid the exposure of secret, confiden-

tial, and sensitive national security oper-

ations of which they were a part," and
that the pleas were "the product of a

blind and ignorant loyalty fostered in

these defendants' minds by deceptions

practiced on them by others who pur-

p>orted to act under color of a higher

law."

The motion was premised on two re-

lated contentions: (a) that, at the time
of the break-in, appellants believed the

affair to be a "national security" opera-

tion authorized by a "government intelli-

gence agency", and (b) that, at the time

of their guilty pleas, appellants believed

"national security" considerations pre-

cluded disclosing this Government autho-

rization, and thus precluded defending
against the charges. Appellants conced-

ed that "[s]ubsequent events have dem-
onstrated that the June 17, 1972 opera-

tion was purely political in nature and
was neither sponsored nor approved by
any federal government intelligence

agency for national security purposes."

Appellants further conceded that subse-

quent events had shoWn that their si-
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lence at trial was not in fact required by

"national security" considerations.

At the court's request, each appellant

submitted a sworn affidavit explaining

how his erroneous beliefs had been

formed concerning the sponsorship of the

break-in and the need for silence at trial.

We recount here the gist of these affida-

vits.

Sponsorship: Hunt had hired Barker

and, through him, the other appellants.

The reputations of Hunt and Barker in-

stilled appellants' belief that the Water-

gate break-in was an "official" opera-

tion. Hunt had been Barker's "supervi-

sor" in the Bay of Pigs Invasion and was
widely known in Miami's Cuban-Ameri-

can community as a CIA agent. Mar-

tinez had long been on a CIA retainer.

Sturgis, after participating in the Bay of

Pigs, had continued to work in various

unidentified "clandestine operations"

against the Castro regime. Gonzalez

was aware of the CIA connections of his

colleagues.

217

Appellants had worked on other opera-

tions for Hunt which appeared to have

official authorization. Though Hunt was
formally "retired" from the CIA, he had

an office at the White House. In Au-

gust 1971 Hunt engaged Barker to "help

him on a matter of Rational security

[which] involved a traitor to this country

who had been giving information to the

Russian Embassy." As part of this mis-

sion Hunt, Liddy, Barker, and Martinez

broke into the office of Daniel Ellsberg's

psychiatrist. This, Hunt had represent-

ed, was at the behest of "a national se-

curity intelligence agency that had

greater jurisdiction than both the FBI
and the CIA." Hunt told Barker that

the tools and equipment used in the Ells-

berg operation had been furnished by
the CIA. Hunt had also asked Barker to

provide the names of possible recruits

for an information-gathering operation

during the Democratic National Conven-
tion, and these names were, according to

Hunt, subsequently "cleared" by higher

officials. Hunt had also arranged for

6. Each affidavit makes this statement.

7. Barker Affidavit at 6.

appellants to stand gxiard at the casket

of former FBI Director J. Edgar Hoover

during memorial services in Washington.

As for the Watergate Break-in, Hunt
told appellants that the DNC was receiv-

ing money from Castroite sources in

Cuba; their mission was to photograph

and "secure" documents relevant to this

financing, in the interest of "national se-

curity." Appellants' phony identification

papers were supplied by the CIA. Ap-

p)ellants had "no reason to doubt Mr.

Hunt's representations or his authority"

because he appeared to have inside infor-

mation concerning Government affairs

—

e. g.. advance notice of the mining of

Haiphong Harbor and of the retirement

of CIA Director Richard Helms. Appel-

lants' affidavits do not claim that any

Government official—other than Hunt

—

ever spoke to them about the Watergate

operation or vouched for Hunt's "author-

ity" to undertake it.
'

Silence at trial: The affidavits identi-

fy several facts and circumstances, fol-

lowing the arrest, which led appellants

to plead gTjilty.

When one is apprehended in such an

operation one of two things happen.

Either you go to jail because the

government denies the entire thing or

you are not incarcerated because the

government makes secret arrange-

ments or publicly acknowledges re-

sponsibility for the operation. Those

who have been apprehended have no

choice in that decision. If the govern-

ment does not acknowledge responsi-

bility then 2issistance is provided in the

form of exjjenses, attorneys and finan-

cial help for the families.*

Appellants received funds, through

Hunt's wife, for maintaining their fami-

lies. Lawyers appeared to represent

them and were paid from these same
funds. Rothblatt told Barker, "at some
point prior to our trial," that "we were
going to be able to use as our defense

that the Watergate operation had been a

CIA operation."^ But McCord objected

to using the defense because "the CIA
had not approved it [the defense]." * At
8. Id.

21-221 O - 78 - 46
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about this time, Hunt entered his gxiilty

plea. From' this, each appellant drew a

clear inference. Barker's affidavit is

representative:

After we came to Washington for our

trial • * * I ^as told by Mr. Hunt
that he had decided to plead guilty

and that we did not have any defense.

This represented to me a final decision

that there would be no disclosure at

the trial as to the true nature of the

operation we had engaged in and that

the plan which was to be followed was
for us to plead guilty and I did so.

As for hiding their true concerns from

Judge Sirica, Barker's affidavit explains:

My belief that this was a government
operation which was not supposed to

be disclosed was reinforced by the

questioning by the Court * * *. In

particular, the Court inquired of us

whether we had ever worked for the

Central Intelligence Agency. For

Judge Sirica to ask me to respond in

open Court to that question signalled

to me that he had not been informed

by the government of this fact, was
not supposed to know and that I was
not supposed to reveal that anymore
than I was supposed to reveal the na-

ture of the operation itself. I viewed

this matter as being the same as re-

garding Mr. Ellsburg [sic] and his case.

It was not my position to make any

disclosure as to this operation to say

nothing of revealing the existence of

the Fielding office entry [the break-in

at the office of Ellsberg's psychiatrist].

The government knew about both and

the decision as to disclosure was that

of the government, not' mine.

Appellants inferred the continuing neces-

sity to remain silent, after their pleas,

from the fact that they and Hunt were

"all kept together "in jail as a unit."

This, appellants concluded, was '^"so that

Mr. Hunt would continue to be in a posi-

tion to serve as our supervising agent." '

Appellants do not claim that any

Government official approached them
with a request to remain silent, for "na-

tional security" purposes or any other.

Nor do appellants claim to have made
their own inquiries on this point, either

personally or through, counsel.

C. The Court's Ruling and Sentencing

On November 5, 1973, Judge Sirica

considered briefs, and heard oral argu-

ment, on the appellants' motion and affi-

davits. Appellants' factual claims were

not subjected to an evidentiary hearing.

The withdrawal motion was denied on

November 7. Though no opinion was
filed, the court has filed a statement of

reasons for its denial of bail pending

sentencing. In this statement the court

noted that an extensive voir dire was
conducted before the guilty pleas were

accepted; that the pleas were based on

the Government's contentions in opening

argument which furnished "ample evi-

dence to conclude that there existed a

factual basis" for the pleas; that appel-

lants had been represented throughout

by competent counsel; and that the mo-

tion to withdraw came many months aft-

er the Dleas were entered.^"

Final sentences were imposed on ap-

pellants on November 12, 1973. For
each appellant, sentences on all counts

were imposed concurrently, resulting in

a liability of 18 months to 6 years for

Barker, and of 1 to 4 years for each of

the other appellants."

II. THE LEGAL STANDARD FOR
WITHDRAWING GUILTY PLEAS

A. Applicability of the "Fair and Just"
Standard

[1,2] While Rule 32(d)" permits

post-sentence withdrawal of a guilty

plea only to prevent "manifest injustice,"

the rule lays down no particular stand-

ard for deciding withdrawal motions

filed prior to sentencing. However, the

9. Each affidavit makes this statement.

10. Brief for the United States at 11.

11. Bj^ order of this court on December 28,

1973, appellant Barker was released from pris-

on pending this appeal. Appellant Sturgis was
released pending this appeal by this court's

order of January 18, 1974. The two other ap-

pellants have been released on parole.

12. Fed.R.Crim.Proc, Rule 32(d).
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federal courts, relying on Kercheval v.

United States, 274 U.S. 220, 224, 47 S.Ct.

582, 71 L.Ed. 1009 (1927), have uniformly

ruled that presentence motions should be

granted wherever such would be "fair

and just." E. g., Kadwell v. United

States, 315 F.2d 667 (9th Cir. 1963);

Gearhart v. United SUtes, 106 U.S.App.

D.C. 270, 272 F.2d 499 (1959). See gen-

erally, Note, Presentence Withdrawal of

Guilty Pleas in the Federal Courts, 40

N.Y.U.L.Rev. 759 (1965). Though even

presentence motions are addressed to the

sound discretion of the District Court,

Everett v. United States, 119 U.S.App.

D.C. 60, 336 F.2d 979 (1964), with appel-

late reversal uncommon, see 8A J.

Moore, Federal Practice 1 32.07[1] (2d ed.

1973), the "fair and just" standard is

obviously more lenient than that of

"manifest injustice," Gearhart v. United

States, supra, 106 U.S.App.D.C. at 273,

272 F.2d at 502. Appellants' motions

were filed prior to final sentencing but

some months after appellants' commit-

ment to the custody of the Attorney

General, under tentative maximum
terms, pursuant to 18 U.-S.C. § 4208(b)."

We have concluded that these motions

should be judged under the "fair and

just" standard normally applicable to

presentence withdrawal motions. --^-

When Section 4208(b) is invoked, the

court in effect sentences the defendant

twice, the first time to a provisional full

term, to give prison and parole officials

a three- to six-month period to compile

background information on the defend-

ant, the second time to a shorter term,

(d) Withdrawal of Plea of Guilty. A mo-
tion to withdraw a plea of guilty or of nolo

contendere may be made only before sen-

tence is imposed or imposition of sentence is

isuspended; but to correct manifest injustice

the court after sentence may set aside the

judgment of conviction and permit the de-

. ^^ fendant to withdraw his plea. ^^ _

13. 18 LT.S-t:. § 4208(b):

(b) If the court desires more detailed in-

formation as a basis for determming the sen-

tence to be imposed, the court may commit
the defendant to the custody of the Attorney

General, which commitment shall be deemed
to be for the ma.^mum sentence of impris-

onment prescribed by law, for a study as

described m subsection (c) hereof. The re-

based on the information compiled. This

two-stage process finds no echo fn. the

Federal Rules of Criminal Procedure,

which everywhere refer merely to "sen-

tencing," as if this were inevitably a

one-stage process. Conforming the

Rules to the statute has required con-

siderable ingenuity. - See, e. g., United

States v. Behrens„ 375 U.S. 162, 84 S.Ct.

295, 11 L.Ed.2d 224 (1963), holding that a

defendant's Rule 43 right to be present

at sentencing applies to final sentencing

under Section 4208(b), and Ck>rey v.

United States, 375 U.S. 169, 84 S.Ct. 298,

11 L.Ed.2d 229 (1963), holding that ap-

peal of a conviction may be filed after

either tentative or final sentencing un-

der Section 4208(b). The Supreme Court

has yet to construe Rule 32(d) in the

context of the Section 4208(b) sentencing

process. Several circuits have left the

issue open, e. g.. United States v. McCoy,
477 F.2d 550 (5th Cir. 1973), and Calla-

way v. United States, 367 F.2d 140 (10th

Cir. 1966), while the Ninth Circuit has

held that a withdrawal motion filed be-

tween tentative and final sentencing

should be judged against the "presen-

tence" standard of fairness and justice,

United States v. Thomas, 415 F.2d 1216,

1218 (9th Cir. 1969), and Sherman v.

United SUtes, 383 F.2d 837, 840 (9th Cir.

1967).

The Ninth Circuit's position seems to

us sensible, and we adopt it. Two rea-

sons of policy have been advanced to

explain the near-presumption which Rule

32(d) erects against post-sentence with-

drawal motions. The first is that post-

suits of such study, together with any rec-

ommendations which the Director of the Bu-

reau of Prisons believes would be helpful in

determining the disposition of the case, shall

be furnished to the court within three

months unless the court grants time, not to

exceed an additional three months, for fur-

ther study. After receiving such reports aind

recommendations, the court may in its dis-

cretion: (1) Place the prisoner on probation

as authorized by section 3651 of this title, or

(2) affirm the sentence of imprisonment
originally imposed, or reduce the sentence of

imprisonment, and commit the offender un-

der any applicable provision of law. The
term of the sentence shall run from date of

original commitment under this section.
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sentence withdrawal subverts the "sta-

bility" of "final judgTTients." High v.

United States, 110 U.S.App.D.C. 25, 27,

288 F.2d 427, 429, cert, denied, 366 U.S.

923, 81 S.Ct. 1350, 6 L.Ed.2d 383 (1961),

and Kadwell v. United States, supra, 315

F.2d at 670. The second reason is that

the post-sentence withdrawal motion of-

ten constitutes a veiled attack on the

judge's sentencing decision; to grant

such motions in lenient fashion might

undermine respect for the courts and
fritter away the time and painstaking

effort devoted to the sentencing proc-

ess.

Kadwell v. United States, supra, 315

F.2d at 670. Concern for the "stability

of final judgments" has little application

to withdrawal motions filed between
tentative and final sentencing under Sec-

tion 4208(b). The point at which a de-

fendant's judgment of conviction be-

comes "final" for purposes of api>eal

—

whether at tentative or at final sentenc-

ing—is wholly within the defendant's

discretion. Ck)rey v. United States, su-

pra. Concern for the integrity of the

sentencing process is, however, another

matter. The major point, in our view, is

that tentative sentencing under Section

4208(b) leaves the defendant ignorant of

his final sentence. He will therefore be

unlikely to use a withdrawal motion as

an oblique attack on the judge's sentenc-

ing policy. The relative leniency of the

"fair and just" standard is consequently

not out of place. We recognize, how-
ever, that application of that standard

may require some adjustments in the

context of Section 4208(b) sentencing.

If such motions had to be routinely

granted, trial judges might react by cut-

ting back on use of Section 4208(b) pro-

cedures, which would be highly unfortu-

nate. Compare United States v. Toupee,

419 F.2d 1340, 1343 (9th Cir. 1969^ Fur-

thermore even tentative sentencing may
encourage frivolous motions, for the ten-

tatively sentenced defendant is at least

aware that probation or a suspended sen-

tence are unlikely. Finally, a motion

filed after tentative sentencing will t^^ji-

cally come a rather long time after the

guilty plea itself, and granting it may
consequently threaten unusual prejudice

to the Government or unusual inconven-

ience for the court or for those who have

expended effort preparing presentence

reports. But none of these concerns

seems to us sufficiently weighty to justi-

fy imposing the onerous "manifest injus-

tice" standard on withdrawal motions

filed between tentative and final sen-

tencing. Rather, these concerns may be

given their appropriate, individual

weight by the judge in exercise of his

broad discretion under the "fair and

just" standard. As we now proceed to

explain, that standard is a flexible guide,

not a rigid formula, and it is accordingly

adaptable to the peculiarities of the Sec-

tion 4208(b) sentencing process.

B. Meaning- of the "Fair and Just"

Standard

[3] Needless to say, the terms "fair

and just" lack any pretense of scientific

exactness. As a Court of Appeals will

reverse denial of a withdrawal motion

only upon finding an abuse of discretion,

the precise . "meaning" of the standard

lies buried in the unreported actions of

federal trial judges. Nevertheless, some

rough guidelines have emerged in the

appellate cases.

[4-6] Whether the movant has as-

serted his legal innocence is an impor-

tant factor to be weighed. United

States V. Joslin, 140 U.S.App.D.C. 252,

256, 434 F.2d 526, 530 (1970); C^arhart

V. United States, supra. If the movant's

factual contentions, when accepted as

true, make out no legally cognizable de-

fense to the charges, he has not effec-

tively denied his culpability, and his

withdrawal motion need not be granted.

Everett v. United States, supra. On the

other hand, where the motion does assert

legal innocence, presentence withdrawal

should be rather freely allowed. E. g..

United States v. Joslin, supra, 140 U.S.

App.D.C. at 257, 434 F.2d at 531; United

States v. Young, 424 F.2d 1276, 1279 (3rd

Cir. 1970); Kadwell v. United States, su-

pra; (^arhart v. United States, supra,

106 U.S.App.D.C. at 273, 272 F.2d at 502;
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Poole V. United States, 102 U.S.App.D.C.

71, 75, 250 F.2d 396, 400 (1957).

'• [7] This is not to say, however, that

the mere assertion of a legally cogniza-

ble defense is always a sufficient condi-

tion for securing withdrawal of a plea,

f:
While some decisions have come close to

' suggesting that a mere assertion of inno-

cence is enough to merit withdrawal,

each of these cases involved the addition-

al, and obviously important, considera-

tion that the guilty pleas at issue had

been entered under highly questionable

circumstances. Thus, in United States v.

Young, supra, the defendant had misun-

derstood the crimes charged; in Kadwell

V. United States, supra, counsel was

clearly ineffective when the plea was en-

tered; in Gearhart v. United States, su-

pra, there was strong evidence the de-

fendant had been mentally ill when he

entered his plea; and in Poole v. United

States, supra, the plea had been entered

hastily at arraig^nment, without benefit

of counsel.

[8, 9] Were mere assertion of legal

innocence always a sufficient condition

,; for withdrawal, withdrawal would effec-
'< tively be an automatic right. There are

few if any criminal cases where the de-

fendant cannot devise some theory or

story which, if believed by a jury, would
result in his acqiiittal. A guilty plea is

very typically entered for the simple

"tactical" reason that the jury is unlikely

to credit the defendant's theory or story.

See McCoy v. United States, 124 U.S.

App.D.C. 117, 119, 363 F.2d 306, 308

(1966). Indeed, so long as a factual basis

for the plea exists, see Rule 11, Fed.R.

Crim.P., a court may accept such a "tac-

r tical" guilty plea even from a defendant
^ who continues to assert his innocence.

North Carolina v. Alford, 400 U.S. 25, 91

S.Ct. 160, 27 L.Ed.2d i62 (1970). Surely,

such a defendant does not retain a right

automatically to withdraw his plea. A
guilty plea "frequently involves the mak-
ing of difficult judgments." McMann v.

Richardson, 397 U.S. 759, 769, 90 S.Ct.

1441, 25 L.Ed.2d 763 (1970); see also

Brady v. United States, 397 U.S. 742,

757. 90 S.Ct. 1463. 25 L.Ed.2(l 747 (1970).

Were withdrawal automatic'- in every

case where the defendant decided to al-

ter his tactics and present his theory of

the case to the jury, the guilty plea

would become a mere gesture, a tempo-

rary and meaningless formality reversi-

ble at the defendant's whim. In fact,

however, a gxiilty plea is no such trifle,

but "a grave and solemn act" which is

"accepted only with care and discern-

ment." Brady v. United States, supra,

397 U.S. at 748, 90 S.Ct. at 1468. It

follows that a court, in addressing a

withdrawal motion, must consider not

only whether the defendant has asserted

his innocence, but also the reason why
the defenses now presented were not put

forward at the time of original pleading.

See United States v. Needles, 472 F.2d

652 (2d Cir. 1973); United States v.

Webster, 468 F.2d 769, 771 (9th Cir.

1972), cert, denied, 410 U.S, 934, 93 S.Ct.

1385, 35 L.Ed.2d 597 (1973); United

States V. Fernandez, 428 F.2d 578 (2d

Cir. 1970); United States v. Thomas, su-

pra, Callaway v. United States, supra;

United States v. Giuliano, 348 F.2d 217

(2 Cir.), cert, denied, 382 U.S. 946, 86

S.Ct. 390, 15 L.Ed.2d 349 (1965); Hawk
v. United States, 119 U.S.App.D.C. 267,

271 n. 12, 340 F.2d 792, 796 n.l2 (1964).

[10-12] The reasons given by the

movant for "delaying" assertion of his

defenses by means of an intervening

gxiilty plea must be weighed according to

the circumstances of his particular case.

It should go without saying' that the

standard is very lenient when the plea

was entered unconstitutionally or con-

trary to Rule 11 procedures. Such pleas

should almost always be permitted to be

withdrawn, both before and after sen-

tencing, regardless of whether the mov-
ant has asserted his legal innocence.

See McCarthy v. United States, 394 U.S.

459, 89 S.Ct. 1166, 22 L.Ed.2d 418 (1969).

By the same token, however, where the

plea itself was properly entered with-

drawal is not an automatic right and

more substantial reasons for delay must
generally be asserted. United States v.

Sambro, 147 U.S.App.D.C. 75, 77, 454

F.2d 918, 920 (1971); United States v.
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Joslin, supra; United States v. Giuliano,

supra, 348 'F.2d at 222; United States v.

Hughes, 325 F.2d 789 (2d Cir.), cert, de-

nied, 377 U.S. 907, 84 S.Ct. 1167, 12

L.Ed.2d 178 (1964).

[13-15] Even where the plea was
properly entered, however, the standard

for judging the movant's reasons for de-

lay remains low where the motion comes
only a day or so after the plea was en-

tered. See United States v. Joslin,

supra^ and Kadwell v. United States, su-

pra. A swift change of heart is itself

strong indication that the plea was en-

tered in haste and confusion; further-

more, withdrawal shortly after the event

will rarely prejudice the (jovernment's

legitimate interests. By contrast, if the

defendant has long delayed his with-

drawal motion, and has had the full ben-

efit of competent counsel at all times,

the reasons given to support withdrawal

must have considerably more force.

United States v. McCoy, supra, 477 F.2d

at 551; United States v. Youpee, supra,

419 F.2d at 1343; Callaway v. United

States, supra, 367 F.2d at 142. The mov-
ant's reasons must meet exceptionally

high standards where the delay between

the plea and the withdrawal motion has

substantially prejudiced the Govern-

ment's ability to prosecute the case.

United States v. Vasquez-Velasco, 471

F.2d 294 (9th Cir.), cert, denied, 411 U.S.

970, 93 S.Ct. 2163. 36 L.Ed.2d 692 (1973);

United States v. Harvey, 463 F.2d 1022

(4th Cir.). cert, denied, 411 U.S. 972, 93

S.Ct. 2162, 36 L.Ed.2d 696 (1972); United

States V. Del Valle-Rojas, 463 F.2d 228

(9th Cir. 1972); United States v. Tabor>',

462 F.2d 352 (4th Cir. 1972); United

States v. Lombardozzi, 436 F.2d 878 (2d

Cir.), cert, denied, 402 U.S. 908, 91 S.Ct.

1379, 28 L.Ed.2d 648 (1971); United

States V. Stayton, 408 F.2d 559, 561 (3rd

Cir. 1969); Pelletier v. United States,

121 U.S.App.D.C. 349, 350 F.2d 727

(1965). The most common form of prej-

udice is the difficulty the Government
would encounter in reassembling far-

flung witnesses in a complex case, but

prejudice also occurs where a defend-

ant's guilty plea removed him from an

ongoing trial of co-defendants, who were

then found giiilty. 8A J. Moore, Federal

Practice ^ 32.07[2] (2d ed. 1973). That
withdrawal would substantially incon-

venience the court is also a proper factor

for consideration. Everett v. United

States, supra, 119 U.S.App.D.C. at 65,

336 F.2d at 984; Pelletier v. United

States, supra.

III. THE STANDARD APPLIED TO
APPELLANTS' MOTIONS

[16] By way of asserting their legal

innocence, appellants advance several

"defenses" to the indictment. They also

provide reasons, of a sort, for suppress-

ing these "defenses" at trial and delay-

ing public assertion until eight months
after pleading guilty. Even if the "de-

fenses" now asserted by appellants had

legal merit, a question we do not reach,

it is our view that appellants' reasons for

delating their assertion are insufficient

to require granting the withdrawal mo-

tion, particularly in light of appellants'

provisional sentencing under 18 U.S.C.

§ 4208(b). See Part II-A supra. We
accordingly conclude that Judge Sirica

operated well within the borders of a

sound and reasoned discretion in denving

appellants' motions.

Appellants claim they pleaded guilty,

suppressing their "defenses," because

they honestly, though mistakenly, be-

lieved that "national security" considera-

tions required their silence. In testing

the adequacy of this explanation, we
must look to the circumstances of the

case. See Part II-B supra.

These guilty pleas were not ill-con-

sidered or offered in haste. In its open-

ing statement the prosecution had out-

lined an overwhelming case against ap-

pellants. The pleas were accepted only

after an extraordinarily elaborate proce-

dure, stretching over four days, conduct-

ed largely in camera., and involving two
competent and loyal attorneys. Neither

counsel, prosecutor, nor judge exerted

the slightest pressure on appellants to

induce them to plead guilty; indeed the

judge and attorney Rothblatt clearly

bent e\'ery effort to dissuade appellants

from this course. Rothblatt was obvi-
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ously prepared and willing to present the

"lack of criminal intent" defense which

appellants now advance in support of

their motions. By discharging Rothblatt,

appellants rejected that tactic in the

most resolute and dramatic fashion con-

ceivable.

Appellants* withdrawal motion did not

come until eight months after the pleas

had been entered and their co-defend-

ants, Liddy and McCord, had been con-

victed. For that reason, it is very likely

that withdrawal of the pleas would sub-

stantially prejudice legitimate prosecu-

tion interests. The pleas interrupted in

mid-testimony a trial of unusual com-
plexity. Though no important witness

has, apparently, died in the interim, there

would be numerous practical difficulties

in reassembling the witnesses and evi-

dence for trial.

You do not assemble a case of this

kind for trial twice * * *. When a

plea is taken in the middle of trial, it

"•- has to be taken with the utmost delib-

eration simply because the public's

...right is going to be compromised if

~ there is something wrong with the

plea-taking.

United States v. Lombardozzi, supra, 436
F.2d at 88f. Besides the practical diffi-

culties of reassembling this case for trial,

intervening events have worked to fur-

ther prejudice any future prosecution.

First, of course, the trial of appellants'

co-defendants continued with attendant
publicity, after the court accepted appel-

lants' guilty pleas. Out of a concern for

just such publicity. Judge Sirica careful-

ly selected and sequestered the original

jury; prospective jurors for a trial now
of appellants presumably will have been
exposed to this "publicity covering the

facts of this case, thus making the jury
selection problem more difficult.

Second, after the guilty pleas were en-
tered, appellants were granted "use im-
munity" so that they might testify con-

cerning the break-in before the grand
jury and before congressional commit-
tees. Had the Government known that

appellants intended to i^evoke their pleas,

it would very likely have abstained from
securing their immunization, for the trial

of pre-immunized defendants is obvious-

ly, and quite properly, a very difficult, if

not impossible, task.

We also consider it important that ap-

f^pellants' withdrawal motion is premised
on claims directly contrary to the repre-

sentations which appellants made to

Judge Sirica during the plea-taking pro-

cedure. He asked them if they had ever

been employed by the CIA, and they lied

that they had not. He asked them if

they were pleading guilty for some rea-

son of loyalty, coercion, or inducement,
and they lied that they were not. He
asked their motives for participating in

the break-in, and they retreated into

generalities and half-truths. By defini-

tion, a motion to withdraw a plea consti-

tutes a formal disavowal, but this, case

goes well beyond that. Appellants will-

fully abused and misled the court on
matters of critical public importance.

To grant a plea withdrawal under such

circumstances would require a reason of

genuinely compelling force.

[17, 18] App>ellants' proffered reason

does not meet any such test. Appellants

do not allege that any Government offi-

cial urged them to plead giiilty for "na-

tional security," or any other, reasons.

Their affidavits contain no allegation

that the "Government" unconstitutional-

ly coerced or induced their pleas. Con-

trast North Carolina v. Alford, supra,

400 U.S. at 31, 91 S.Ct. 160; McMann v.

Richardson, supra, 397 U.S. at 772, 90

S.Ct. 1441; Brady v. United States, su-

pra, 397 U.S. at 747^8, 90 S.Ct. 1463.

If appellants had alleged and could dem-
onstrate that some Government official

had deceived them about their "patriotic

duty" to remain silent, withdrawal of

their pleas might be proper. Compare
United States v. Tateo, 214 F.Supp. 560,

566-67 (S.D.N.Y.1963). But appellants

claim only that various "circumstances"

—chiefly Hunt's guilty plea—gave them
the subjective impression that someone
or some agency in the Government
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wished th^m tx) plead guilty.'* There is

not even a direct claim that Hunt told

them as much; even if he had, the

"Government" cannot be held responsible

for actions taken, or rumors spread, by

appellants' co-defendants. See United

States V. Fernandez, supra, 428 F.2d at

580. .

[19] In a case such as this, involving

possible prejudice to legitimate prosecu-

tion interests, a flagrant abuse of judi-

cial processes by the appellants, and pro-

visional sentencing under 18 U.S.C.

§ 4208(b), we do not think it is a suffi-

cient reason, to merit withdrawal of the

guilty pleas, that appellants may in fact

have labored under a subjective impres-

sion that "national security" considera-

tions required their silence at trial. If

subjective impressions, however irration-

al and unfounded, were enough, any de-

fendant could claim them and thus se-

cure tactical advantages by pleading

guilty and delaying his withdrawal mo-
tion to a point where retrial would be

onerous or impossible for the Govern-

ment In our view, the proper question

in this case is not whether appellants

14. Thus, while appellants may have been

"duped" by their co-conspirators into commit-

ting their crimes, see United States v. Ehrlich-

man, Criminal No. 74-116, Sentencing Tr. at 10

(D.D.C. July 31, 1974) (Gesell, J.), appeal pend-

ing, D.C.Cir. No. 74-1882, there is not the

slightest hint or allegation that they were

duped into offering their guilty pleas. Appel-

lants allege absolutely no overt pressure, from

Government officials or anyone else, for them

to plead guilty. There is no reason to believe

the decision was other than entirely their own.

That appellants may have participated in the

break-in as "dupes" is a consideration proper-

ly within the trial judge's sentencing discre-

tion. That factor was expressly considered by
Judge Gesell in sentencing appellants Barker

and Martinez in United States v. Ehrlichman,

supra (Judge Gesell also considered the sen-

tences Barker and Martinez received for their

related crimes in this case), and apparently

considered by Judge Sirica, who sentenced ap-

pellants to less severe terms than those im-

posed on their co-defendants, the higher-ups in

the conspiracy.

15. While Judge Wilkey taxes us for using a

standard of objective reasonableness in assess-

ing appellants' explanation of their guilty

pleas. Judge Wilkey's dissent, 168 U.S.App.

D.C. at — , 514 F.2d at 256-258, our

entertained the erroneous belief that si-

lence was their duty, but whether this

belief was, in an objective sense, reason-

able in the circumstances. See United

States ex rel. Curtis v. Zelker, 466 F.2d

1092, 1098 (2d Cir. 1972), cert, denied,

410 U.S. 945, 93 S.Ct. -1405, 35 L.Ed.2d

612 (1973). That the belief was a mis-

taken one does not mean that it was
necessarily unreasonable. But see Unit-

ed States ex rel. LaFay v. Fritz, 455

F.2d 297, 303 (2d Cir.), cert, denied, 407

U.S. 923, 92 S.Ct. 2471, 32 L.Ed.2d 809

(1972) (suggesting that even a reasona-

ble, though mistaken, belief that coercive

circumstances were present at time of

pleading would not render a guilty plea

constitutionally infirm), and Townes v.

Peyton, 404 F.2d 456, 461 (4th Cir. 1968),

cert, denied, 395 U.S. 924, 89 S.Ct. 1778,

23 L.Ed.2d 241 (1969) (holding that a

defendant's belief that coercive circum-

stances were present at the time of his

guilty plea must have "at least some
foundation in fact" to justify vacation of -

his conviction). But we have no doubt

whatever as to the unreasonableness of

appellants' belief.'*

approach is really not different from his. It is

only our conclusions that differ. We all agree

that the reasonableness of the movant's expla-

nation of why he allegedly mistakenly pleaded

guilty must be balanced against the prejudice

to the Government in bringing the case to tri-

al. 168 U.S.App.D.C. at , 514 F.2d at 257.

See 168 U.S.App.D.C. at , 514 F.2d at 221

supra. Judge Wilkey chose first to assess the

reasonableness of appellants' explanation and
then to balance that reasonableness against the

prejudice to the Government. We have as-

sessed the factors in the opposite order, which,

of course, is a difference of no matter. None-
theless, that difference is the basis for Judge
Wilkey's critique.

Since Judge Wilkey first considers the rea-

sonableness of appellants' explanation, in the

absence of prejudice to the Government, he

properly considers the broadest definition of
,

reasonableness—subjective reasonableness.

Certainly if withdrawal would cause no preju-

dice to the Government, any explanation that

was subjectively reasonable would like-

ly be sufficient for withdrawal. See

168 U.S.App.D.C. at . 514 F.2d

at 221-223 supra. Having found appellants'

explanation to meet the minimal standard of

subjective reasonableness. Judge Wilkey then

discounts the preudice to Government interests

in this case. Thus he argues that appellants'
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The guilty pleas were entered after

the prosecution, in its opening argument

and through presentation of initial wit-

nesses, had outlined a virtually airtight

case that Hunt and Liddy had engi-

neered the Watergate Break-in for pure-

ly partisan reasons. After hearing all

this, it was patently unreasonable for ap-

^pellants to continue believing that they

had been part of a legitimate "national

security" enterprise requiring their si-

lence at trial. It was equally unreason-

able, after hearing this evidence and tes-

timony, for appellants to rest upon their

subjective beliefs and fail to test them
against reality. Either personally or

through their counsel, appellants could

obviously have sought out responsible

Government officials to ascertain wheth-

er, in fact, the "national security" was at

stake. That the Department of Justice

was pursuing the prosecution put the ap-

pellants on sufficient notice that full dis-

closure at trial was not contrary to the

national interest; at the very least, ap-

pellants had the burden of determining

otherwise by directing inquiries to re-

sponsible officials in the CIA, or the

State Department, or the Defense

Department,, or the White House. In-

stead, appellants chose to rely on impres-

sions gathered from the plea decision of

a co-defendant. This was unreasonable.

The simplest, and most proper, course

was for appellants to bring their appre-

hensions directly to the attention of

Judge Sirica. Appellants now contend

225

that they thought a federal judge was
not to be trusted with "national securi-

ty" information. Here again, appellants

are relying on their own subjective im-

pression. It would be utterly destructive

of the judicial system if a defendant
were to be permitted, without any predi-

cate in reasonableness, to minimize the

significance of a misrepresentation to

the court by an assertion of his belief in

some value perceived as higher than the

court's. We are not talking here of ex-

amples drawn from history where men
will at times deliberately break the law
in furtherance of what they conceive to

be a higher moral or patriotic goal, but

who concede that they have broken the

law. Nor is this a case where the de-

fendant seeks to undercut his statements

to the court on the basis of what he had
falsely been told by his attorney was the

position of the judge. United States y.

Simpson. 141 U.S.App.D.C. 8, 436 F.2d

162 (1970). . The appellants before us had
the benefit of vigilant and sophisticated

counsel who, presumably, understood the

uses of in camera procedures for han-

dling information of a sensitive nature.

See, e. g., United States v. United States

District Court, 407 U.S. 297, 320-21, 92

S.Ct. 2125, 32 L.Ed.2d 752 (1972). It

would be no excuse if appellants had
refused to confide fully in their counsel.

United States v. Giuliano, supra, 348

F.2d at 222. But in fact appellants

make no claim of hiding their true con-

cerns from Rothblatt and Newmver. In

supposedly subjectively reasonable e.xplanation
is sufficient to justify withdrawal.

We have approached the issue differently.
although our theoretical premises are not dif-

ferent from Judge Wilkey's. We first assessed
prejudice to the Government. In this case we
found not only prejudice, but also flagrant
abuse of the judicial process, and the compli-
cating circumstance of Tjrovisional sentencing
See 168 U.S.App.D.C. at —-'

. 514 F.2d
at 223-224 _ supra. As prejudice to the
Government mounts, the movant's explanation
of the reasons for his supposedly mistaken plea
must necessarily become increasingly more
convincing in order to justify withdrawal At
some point, only e.xplanations of at least objec-
tive reasonableness are of sufficient weight to
justify withdrawal. So we find it to be here.
Since an e.xphnation of subjective reasonable
ness would not outwei^ht the countervailing

514 ^2J-•.5

factors here, analysis of appellant's alleged

purely subjective reasonableness is pointless.

We find below that appellants have not suc-

cessfully e.xplained away their guilty pleas un-

der a standard of objective reasonableness, so

the balance tilts against allowing withdrawal in

this case.

We should note in passing, however, that

although objective reasonableness is a higher

standard than subjective reasonableness, it is

by no means a high standard. Its purpose is

merely to rule out bizarre and unreasonable

explanations for plea withdrawal in cases

where the Government would suffer signifi-

cant prejudice. In most, if not all, of the pre-

sentence withdrawal cases cited above.

see 168 U.S.App.D C. at — . 514 F.2d at 221

supra, the movant could easily have met this

standard.
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any event, appellants themselves met in

camera with the judge during the plea-

taking procedure and had ample oppor-

tunity to seek out his advice.

In sum, appellants had every chance to

discover that their alleged subjective

fears and beliefs were unfounded. Yet
they insisted on remaining ignorant of

their true situation and on "playing

games" with the court. Everett v. Unit-

ed States, supra, 119 U.S.App.D.C. at 65,

336 F.2d at 984. We can perceive no

reasonable excuse for this course of ac-

tion.

[20-22] Thus we find that appellants'

guilty pleas were voluntary and know-
ing; that on allocution appellants delib-

erately and repeatedly deceived the

court; that withdrawal of the pleas

eight months after they were entered

would prejudice the Government; that

appellants' supposed national security

16. Judge Wilkey"accuses us of analyzing only
appellants* asserted reasons for entering their

original guilty pleas, and ignoring the reasons

that possibly prompted appellants to make
their withdrawal motion eight months later.

Judge Wilkey's dissent, U.S.App.D.C.

at , 514 F.2d at 250-251. Analysis

of the former reasons is of the greatest impor-
tance in applying the "fair and just" standard,

since by so doing the court can assure itself

that the plea was not entered for tactical rea-

sons, and can determine whether the plea was
truly voluntary and knowing. See U.S.

App.D.C. at ,514 F.2d at 221 supra. Analy-

sis of the latter reasons is generally of far less

concern, except insofar as it relates those rea-

sons to the reasons for the original guilty plea

(e. g., discovery of new evidence unknown to

the movant at Uie time of his plea). In this

case, however, where we find appellants* as-

serted exculpatory reasons for entering pleas to

have been unreasonable, and thus insufficient

to justify their withdrawal motion, the reasons

that later might have prompted appellants to

make their motion become of no concern at all.

That appellants' original unreasonable beliefs

may have become progressively more unrea-

sonable is of no import. .
-

' ''*"

inus Judge Wilkey*s and Judge MacKin-
non's lengthy recitations of the events during
the eight-month period between guilty pleas

and withdrawal motion. Judge Wilkey's dis-

sent. 168 U.S.App.D.C. at — , 514 F.2d

at 250-254, Judge MacKinnon's dissent, 168

U.S.App.D.C. at . 514 F.2d

at 237-238, while accurate, are entirely beside

the point. Moreover, it should be noted that,

insofar as he explains the effect of these events

reasons for their guilty pleas were based
on entirely subjective beliefs, supported
only by their allegations; and that these

beliefs, if indeed held, were patently un-
reasonable." While appellants now
claim their legal innocence based prima-
rily on their assertion that they believed

their burglary was authorized for nation- .

al security reasons, we need not decide

whether their newfound defenses have
legal merit." Instead, the findings list-

ed above mandate a strict application of

the fair and just standard, and only the

most compelling explanation by appel-

lants could turn Judge Sirica's ruling

into an abuse of discretion. By that

standard, appellants' explanation plainly

fails. We hold that Judge Sirica's denial

of appellants' withdrawal motions, made
after their provisional sentencing under
18 U.S.C. § 4208(b), does not constitute

an abuse of discretion under the stand-

ard of fairness and justice.

on appellants' original asserted belief in the

national security justification for their pleas.

Judge Wilkey is engaging in pure speculation. ' ^

Appellants have provided in their affidavits ab-

solutely no explanation of how they came to be
disabused of their national security, notions;

indeed, throughout appellants' motion papers
there is but one oblique reference to "[s]ubse-

quent events." Memorandum in support of

motion to withdraw guilty pleas at 2, JA at 5.

Instead, and properly, appellants' affidavits are

addressed to the reasons why they originally

chose to plead guilty when supposedly in pos-

session of an allegedly valid defense. We have
examined those professed reasons, presented in

detail by appellants, with care. Since we find

those reasons, all highly subjective and unsup-

'

ported by factual evidence, to be patently un-

reasonable, if indeed they were held, we have
no occasion to engage in needless speculation

.

about what might have prompted appellants to

this same conclusion.

17. Judge Wilkey finds "hard to accept" our
holding that "even if the appellants can prove
their innocence, under ^ the circumstances '""4

Judee Sirica did not abuse his discretion in-f'^^

denying the motion.'!. Judge Wilkey's dissent, --^^

168 U.S.App.D.C. at . 514 F.2d at 248 ^
(emphasis in original). It is, however, funda-

mental hornbook law that a defendant who
pleads guilty foregoes his opportunity to prove

his innocence. Cf. North Carolina v. Alford, .

400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162

(1970). If a guilty plea can be withdrawn

merely because the defendant would like to

regain that opportunity, the plea becomes
meaningless. As we have made clear above.
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227

^l.lY- CONCLUSION

Lware of the public importance of

[ithese cases, we have given appellants'

[claims the closest and most thorough at-

[tention. It is our considered conclusion

.that ^ neither appellants' alleged subjec-

tive, misimpressidns.at the time of plead-

^

ling "norl their allegedl' mistakes of fact"

^d; law at the time of the break-in con-

stitute legally adequate grounds to re-

^ quire withdrawal of their guilty pleas.

H This is not to say that these various

^; misimpressions and mistakes must be ig-

f nored by the judiciary; Jf credited, they
* make out sdiind reasons for mitigating

*^ appellants' punishment. As we noted at

j^Athe outset, appellants were only the

"foot soldiers" of this conspiracy. But
'- this, quite plainly, Judge Sirica also un-

derstood. In sentencing appellants he

imposed penalties significantly less oner-

ous than those visited upon their co-de-

fendants, their immediate superiors in

the enterprise. If further clemency is

deemed warranted, a motion to reduce

sentence under Rule 35, Fed.R.Crim.P., is

always^ available.

^I^UAffirmed. iv^^^ . . . . ,

BAZELON, Chief "judge (concurring):

I concur in the Court's opinion that

Barker, Martinez, Sturgis and Gonzalez

have not presented this Ck)urt with any

cognizable reason which could justify

withdrawal of their g^uilty pleas.' The
Court in its decision does not reach the

defendants* contention that a reasonable

belief in official authorization of their

venture—an allegedly reasonable mis-

take of law—constitutes a legal defense

however, a guilty plea is an act of great signifi-

cance, and withdrawal is not automatically

granted simply because the defendant now de

cides he would rather go to trial. Of course,

whenever withdrawal is denied, it is denied
". "even if the [defendant] can prove [his] inno-

-
. cence." ^ -_ .s-.^ ..

:f But* while we necessarily deny withdrawal in

"v~this case although appellants might have been

able to convince a jury of their innocence, it

should be observed that in sending these men
. back* to prison, we do 'not assume they are

; innocent: These men have all pleaded guilty.

Their guilty pleas were accepted, and their

i; " withdrawal denied, because of the strong evi-

y'^dence of their guilt and the inadequacy of any

^ alternative explanation of their guilty pleas.

'S The pleas could no ..ave been accepted if the

^^ court did not find they had a basis in fact.

,;'Rule II, Fed.R.Crim.P. Appellants allege no

pi ^violation of Rule 11. and, indeed, we have seen

c^ the extraordinary thoroughness with which

L Judge Sirica pursued the question of appel-

lants' culpability. We have found that the

pleas were voluntary and knowing, that is,

that appellants were not coerced in any way to

plead guilty, that they understood the charges

against theni, and that they freely pleaded
", guilty to those charges. In making their with-

*,drawar motion, appellants alleged an alterna-

tive explanation of why they pleaded guilty.

We have found that explamation to be so un-

reasonable as to be worthy of no cognizance

in assessing the voluntariness of their original

guilty pleas. Lastly, the national security de-

fense that appellants would assert if they were
granted a trial has been rejected as a matter of

law by the only court that has considered it.

United States v. Ehrlichman. DDC, 376

F.Supp 29 (1974) While denia! of a with-

drawal motion is always troubling, since it de-

nies the movant the opportunity of a trial by a

jury of his peers, there must be occasions

when withdrawal is so unmerited that to allow

it would be to deprive guilty pleas of all mean-

ing. We find this to be such an occasion.

I. There is a stronger case for waiver by plea

of guilty here than was present in United

States v. Sambro, 147 US App D.C 75, 454

F.2d 918 (1971). Since the Court is en banc, I

would adhere to my dissenting views ex-

pressed in Sambro but consider the case sub

judice as distinguishable. ' It is distinguishable

because here the government did not make
any representation to these defendants that

any particular effects would occur or not oc-

cur upon a plea; nor did the- government re-

present to them that they had a duty to re-

main silent Even if we might take the e.-rtra

step of holding the government responsible for

the sense of duty or "code" by which the de-

fendants apparently felt bound, we cannot viti-

ate their plea bargain on that basis. The

Court's opinion is conclusive on the issue. I

emphasize one point which is particularly per-

suasive to me. The District Court and the

defendants' attorney both very carefully

sought to disabuse the defendants of any no-

: tion that they were required to plead guilty

and also sought to uncover their motive in

pleading guilty. These efforts were unsuccess-

ful. In light of the' diligent efforts of their

attorney and the careful interrogation by the

District Judge, one must conclude that the de-

fendants' pleas were voluntary. They made a

bargain with the government and were under

no apprehensions as to what that bargain

meant. Under North Carolina v. Alford, 400

U.S. 25. 91 set. 160. 27 L.Ed.2d 162 (1970),

we must enforce that bargain.
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tx) their convictions.^ Since this conten-

tion raises 'fundamental questions about

the nature of criminal responsibility

which are addressed by the dissents and

which are of central importance to the

criminal justice system, I am impelled to

add a comment on this proposed

defense.' As a general matter, reasona-

ble mistakes of law do not constitute a^

defense to criminal actions. However, I

entertain serious doubts about the con-

tinued validity of this rule and do not

think the rule should preclude the re-

sponsibility defense asserted in this case.

V The proper beginning point for a dis-

cussion of the proposed defense is the

nature of criminal responsibility. Under
what conditions should criminal sanctions

operate on a wrongdoer? As will be de-

veloped below" the law in its specifics

refuses to give a consistent answer.

When asked the general question, how-

ever, the modern response of the law is

perhaps most confidently and eloquently

stated by Roscoe Pound:*

Historically, our substantive criminal

law is based on a theory of punishing

the vicious will. It postulates a free

agent confronted with a choice be-

,tween doing right and doing wrong
and choosing freely to do wrong.

2.' This contention is apparently directed

against all counts in their indictment but

seems most appropriate in light of the offenses

charged in Counts 3, 4, 5, and 7. The Court
vacates these four counts pursuant to the so-

called Hooper doctrine as enunciated in United
States v. Greene, J60 U.S.ApD.D.C. 21, 489

F.2d 1145, 1157-58 <1973), cert, denied,' 419
U.S. 977. 95 set. 239, 42 L.Ed.2d 190 (1974).

I objected to the use of the Hooper doctrine in

Greene. 489 F.2d at 1 1 74 (Statement of Bazel-

on, C. J.) and do not approve of its use in this

case. , ^ ^.

;3. Compare United States v. Cox 165 U.S.App.
- D.C. 57, 60, 509 F.2d 390, 393 (1974) at 1

(Leventhal, J., concurring). ; ^ -'
'

4. R. Pound, Introduction, F. Sayre, Cases on
Criminal Law (1927), quoted in Morissette v.

United States. 342 U.S. 246, 250 n. 4. 72 S.Ct.

240, 96 L.Ed. 288 (1952). For similar state-

ments, see United States v. Moore. 158 U.S.

App.D.C. 375, 486 F.2d 1139, 1151. cert, denied

414 U.S. 980, 94 S.Ct. 298. 38 L.Ed.2d 224

(1973) (Stat'^m'ent of Wilkey, MacKinnon &

One might immediately notice that the

concept of a "free" choice to do wrong is

merely a conclusion. It says nothing

about how free the actor must be or

what constitutes a choice. To under-

stand the meaning of the concept, we
must look to the concept.it purportedly

rejects and consider the extent to which

it is successful in manifesting this rejec-

tion. -J*.-:,-- c^ : .; - i:-.,-.v.

The concept that the criminal sanction'

operates only on the free choice to do

wrong was once not accepted at all and

is still today accepted only in part. In

early English—more correctly Anglo-

Germanic tribal—law, criminal liability

was established by the simple commis-

sion of a forbidden act.* The actor's in-

tent was irrelevant since the law pun-

ished the act itself. An accidental kill-

ing was as much' a murder as an inten-

tional killing. Under the influence of

canonist law, particularly as interpreted

by Bracton,* the common law began in

the late 13th and early 14th centuries to

abandon this view.' That process contin-

ues up to this day.

The extent to which the concept of

"absolute" criminal liability—criminal li-

ability imposed on the basis of an act

and nothing else—remains in the law to-

day may be seen by a short review of

Robb, JJ.); id. at 1241 (Statement of Wright,

Bazelon, Robinson & Tamm, JJ.); United

States v. Brawner, 153 U.S.App.D.C. 1, 471

F.2d 969. 985 (1972) (en banc); Easter v. Dis-

trict of Columbia, 124 U.S.App.D.C. 33, 361

F.2d 50, 54 (1966) (en banc) citing Driver v.

Hinnant, 356 F.2d 761, 764 (4th Cir. 1966);

Lee v. Dangar, Grant & Co. [1892] 2 Q.B. 337.^

347-49 (C.A.); 4 W. Blackstone, Commenta-
ries 20-21, 27 (1854); 3 E. Coke, Institutes of

the Laws of England 56 (1797).

5. 2 W. Holdsworthj A History of English Law
50-54, 258-59 (4th ed. 1936); 3 id. at 310-14,

371-75. See also N.^Humard, The King's Par-

don for Homicide Before A.D. 1307. at 68-130
.

(1969). T. Plunknett, A Concise History of the

Common Law 444-45, 463-65 (1956) and au-

thorities cited; 1 F. Pollack & F. Maitland, The
History of English Law 52-55 (2d ed. 1923).

6. 2 W. Holdsworth. supra note 5. at 258-59.

7. 3 id. at 372-75. See also O. Holmes, Jr., The
Common Law 40-51 (1881).
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" current doctrine. First, of course, there drugs?; does a "modern Jean Val Jean",

is the requirement of actus reus—cogni- stealing to feed his family, freely choose

'zable criminal activity must include a to do wrong?; " does a narcotics addict
' physical act.' Second, in the 19th centu- freely choose to do wrong when he buys

ry, the various legislatures of England drugs for his own use? ^ does a super-pa-

and the American states enacted so-

^
'called "public welfare" offenses for

-T; ?;which criminal liability was largely absQ-

I .lute.' Third, and most relevant to the
;-^ issue in this case, the law ordains that
> ^"certain elements of a crime otherwise
" "transformed by the modern view are es-

tablished by the mere commission of the
proscribed act regardless of the subjec-

tive intent of the actor.

' * To fully explicate these last stated

"exceptions" to the modern view, we
must be aware of the polar position to

the early English absolute liability rule,

a position which present law only dis-

tantly approaches. If the law were to-

tally committed to proscribing only the

free choice to do wrong, it would permit

a wide-ranging inquiry into the subjec-

tive motivation of the particular act in

dispute and into whether the law should

consider that motivation a legally "free

] choice" to do wrong. To take some con-

temporary, not-so-random examples of

what that might mean: does a poverty-

stricken and otherwise deprived black

youth from the central city area freely

choose to do wrong when he kills a Ma-
rine who taunted him with a racial epf-

thet?,'** or indeed, when he steals or uses
-i"

.8. See G. Williams, The Criminal Law—General

f-' Part 1-2 (2d ed. 1961). Similarly criminal lia-

.
-- bility is gradated in part on the basis of result-

ing hsLrm, regau-dless of the actor's intent, as in

r" inchoate crimes. See Schulhofer, Harm and

,:/'v Punishment: A Critique of Emphasis on the

T; Results of Conduct in the Criminal Law, 122

-fi U.Pa.L.Rev. 1497 (1974).

"19. See Morissette v. United States. 342 U.S.

246, 252-59, 72 S.Ct. 240, 96 L.Ed. 288 (1952);

Sayre. Public Welfare Offenses, 33 Colum.L.
.

Rev. 55 (1933).

10. This was the situation in United States v.

Alexander & Murdock, 152 U.S.App.D.C. 371.
471 F.2d 923, 928, cert, denied, 409 U.S. 1044.
93 S.Ct. 541. 34 L.Ed.2d 494 (1973) For other
incidents of criminal activity based in part on
racial animosity, see United States v. Robert-
son, 165 U.S.App.D.C. 325. 507 F.2d 1148
(1974); Brief for the United States at 3-4;

triotic citizen steeped in cold war ideolo-

gy freely choose to do wrong when he

burglarizes the home of an individual

""whom he suspects of treasonous activity?

-^^J We are uneasy in contemplation of
these situations; the law reflects this by
reducing the scope of the inquiry into

criminal responsibility by use of conclu-

sive presumptions. The law in its most
demanding view of criminal responsibili-

ty establishes that if an individual spe-

cifically intends to commit an act and if

that act is proscribed by law, therefore

the individual freely chose to do wrong."
But, of course, there is no necessary or

even empirical—as far as we have or

could have evidence on the proposition

—

connection between the intent to commit
the act and an intent to freely do wrong.
The concept of the "vicious will" is re-

duced to the presumptively vicious will.

Furthermore, the law in most instances

does not even require this intention to

commit the act. It is enough that the

act was committed and from that the
law presumes intent unless the actor can
demonstrate the circumstances were
such that he was under an honest or
reasonable misapprehension of the sali-

ent facts surrounding the act." Finally,

United States v. Harris, 164 U.S.App.D.C. 370,
505 F.2d 477 (1974).

11. This was the alleged situation in Everett v.

United States. 119 U.S.App.D.C. 69. 336 F.2d
979 (1964).

12. This was the situation in United States v.

Moore, 158 U.S.App.D.C. 375, 486 F.2d 1139
(D.C.Cir.), cert, denied, 414 U.S. 980, 94 S.Ct.

298, 38 L.Ed.2d 224 (1973). See also Easter v.
'

District of Columbia, 124 U.S.App.D.C. 33, 361
F.2d 50 (1966) (en banc).

13. The classic formulation is Justice Holmes*
in Ellis v. United States, 206 U.S. 246. 257. 27
S.Ct. 600, 51 L.Ed. 1047 (1907).

14. The central problems in this area relate to

concepts of "diminished responsibility." It is

established that at least a reasonable mistake
of fact relating to the circumstances of an act

negates criminal responsibility. See G. Wil-
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in limited circumstances the law punish-

es despite even a perfectly reasonable

misapprehension of fact.**

The law's unwillin^ess to depart from

the concept of absolute liability may be

explained by the argximents traditionally

advanced in support of the rule that ig-

norance or mistake of law is not a de-

fense,** the particular form of absolute

liability in issue here. Those traditional

arguments are three. First is that most

concisely advanced by Jerome Hall:*'

To permit an individual to plead suc-

cessfully that he had a different opin-

ion or interpretation of the law would

contradict the . . . postulates of

a legal order. For there is a basic

incompatibility between asserting that

the law is what certain officials de-

clare it to be ,. . - and asserting,

also, that _ . . _ the la^y. is . . .

what defendants or their lawyers be-

lieved it to be. A legal order implies

the rejection of such contradiction.. . _

On its face this argument would seem to

ignore the distinction between justifica-

tion for an act, which does indeed con-

firm its legality, and excuse for an act,

which assumes illegality of the act but

excuses the principal from criminal sanc-

tion because he did not freely choose to

do wrong.** The latter in principle im-

plies no validation of the act. Indeed, it

is in its nature an express rejection of

any such view. Hall's argument also

could not be that the law imposes an
affirmative duty to discover what the

law is since "it is very clear that the

guilt of failing to"obey [this duty] would

bear no proportion to that of disobeying

the principal command if known, yet the

failure to know would receive the same
punishment as the failure, to obey the

principal law."*'

Hall's argument assumes more sub-

stance when viewed in light of the
second traditional argument usually at-

tributed to Justice Holmes:^ .

The true explanation of the rule is

the same as that which accounts for

the law's indifference' to a man's par-

ticular temperament, faculties, and so

forth. Public policy sacrifices the indi-

vidual to the general .good. ..,-.-
It is no doubt true that there are

many cases in which the criminal could

not have known that he was breaking

the law, but to admit the excuse at all

liams, supra note 8, at 140-42; R. Perkins,

Criminal Law 939-44 (2d ed. 1969); J. Hall.

General Principles of Criminal Law 361-68 (2d

ed. 1960) and authorities cited therein. The
issue arises whether the effect of alcohol,

drugs or even physical and mental duress so

affects the operation of an individual's percep-

tion of the facts as to render him not criminal-

ly responsible. See United States v. Alexander
and Murdock, 152 U.S.App.D.C. 371. 471 F.2d

923, 948-52 & n. 69, cert, denied. 409 U.S.

, 1044. 93 S.Ct. 541, 34 L.Ed.2d 494 (1973) (Ba-

zelon. C. J., dissenting on this point) and au-

thorities cited. See also People v. Wolff. 61

Cal.2d 795. 40 Cal.Rptr. 271, 394 P.2d 595

(1964); Model Penal Code §§ 2.08-09, 4.02

(Prop. Official Draft 1962).- .:-

.15. This occurs in absolute liability crimes, see

note 9 supra, and in certain elements of other-

wise contingent liability crimes, such ai in

statutory rape, bigamy and felony murder.

See Packer, Mens Rea and the Supreme Court.

1962 Supreme Court Rev. 107, 140-42. Of

course, the law also recognizes absolute liabili-

ty to the extent it does not take full account of

duress, necessity of circumstances, intoxica-

tion or addiction, and indeed mistake of law.

See Fletcher, The Individualization of Excusing

Conditions.' 47 So.Cal.L.Rev. 1269, 1273-99

(1974). See also examples cited in notes 10-
12 supra. |

16. One might quickly dispose ot the argument ^

that everybody is "presumed to know the •-

law". As an empirical matter, there is insuffi-

cient evidence that the individual citizen

knows either what the law is or how it should

be applied in particular circumstances. See G.

Williams, supra, note 8, at 289-90, quoting the 'i

observation by Maule. J. that "everybody is Z

presumed to know the law except His Majes- ^"

,

ty's judges, who have a Court of Appeal set
;

over them to put them right.",
. , ,"

17. J. Hall, supra note 14. at 383, applied in

Hopkins V. State, 193 Md. 489, 498, 69 A.2d '

456, 460, appeal dismissed, 339 U.S. 940. 70

set. 797. 94 L.Ed. 1357 (1950). -. , . .;

18. See Fletcher, supra note 15, at 1298-99; .it

Ryu & Silving, Error Juris: A Comparative ^^^^

Study. 24 U.Chi.L.Rev. 421. 433 (1957).* -';*" • "

19. O. Holmes, supra note 7. at 48. ^

20. Id. See also United States v. Calley, 46 ; |

C.M.R. 1131, 1184 (Army Ct. of Mil.Rev.).

afTd, 22 U.S.C.M.A. 534. 541-44 (1973); Bev- ;

erly's Case. 4 Co.Rep. 1236, 76 Eng.Rep. 1118

(KB. 1603) (Coke, J).
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^v would be to encourage ignorance

^'^ where the law-maker has determined

•iX- ' to make men know and obey. .

5 Holmes is not speaking of encouraging

C. ignorance of the law-breaker but of en-

'; ''couraging ignorance of others. A failure

r to punish an actor might not be incon-

of excusing conditions might seem anom-
alous indeed since it is the individuals

who most likely will benefit from an ex-

cusing condition that need the greatest

amount of "deterrence." ' '

The law does not fully accept this posi-

tion and. to my mind, rightly so as the

^^'sistent with concepts of moral blamewor-^following countervailing arguments sug-

thiness" but very well might undermine

. the central purpose of the criminal law

—

. "to induce external conformity to

rule." "

Holmes properly applies his argument
in light of the purposes of the criminal

law. The law in imposing absolute lia-

bility is not concerned with individual

justice to the wrongdoer but with the

interests of the injured party or his sur-

viving kin and with the general reaction

in society (both potential wrongdoers

and those sympathetic with the injured

party) to a failure to punish the act.

The subtle question of the wrongdoer's

intent is certainly of marginal interest to

these citizens and their perception of the

seriousness with which the criminal law

accomplishes its purposes. Furthermore,

by placing the wrongdoer in custody he

may be prevented from committing more
innocent, yet reprehensible acts in' the

future. The purpose of the criminal law
is to protect society from harmful acts

and if this interest were unbounded by
other social interests there could be no
limit to the amount or occasion of crimi-

nal punishment if it caused some mar-
ginal perception of a decrease in the inci-

dence of harmful acts." In light of this

purpose of the criminal law the existence

21. Id. at 49. Cf. the subsidiary justification of
prevention of mob violence discussed in Schul-
hofer, supra note 8. at 1511-14.

22. Cf. Furman v. Georgia, 408 US. 238. 395-
96. 92 S.Ct. 2726. 33 L.Ed.2d 346 (1972) (Burg-
er. C. J., dissenting), id. at 453-56. at 92 S.Ct.

(Powell, J., dissenting).

23. O. Holmes, supra note 7. at 43. discussing I.

Kant. The Philosophy of Law. pt. 2. § 49, at
195-97 (W. Hastie trans. 1887). Cf. F. Zimring
& G. Hawkins, Deterrence 38 (1973): "Why
should his grief pay for their moral educa-
tion."

24. Cf Furman v. Georgia. 408 U.S. 238, 355,
92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) (Marshall.
J. concurring). Cross v. Harris. 135 U.S.App.

gest,_ It does not seem realistic to as-

sume that a purely objective criminal

sanction will deter harmful acts by those

who by definition did not think their ac-

tions were proscribed by law or other-

wise lacked the free choice not to perpe-

trate those harmful acts. This is not

merely an empirical statement, as the

assertion that an absolute sanction will

increase deterrence is not, since no evi-

dence upon which the truth or accuracy

of these propositions does exist or could

exist. To determine the guilt or inno-

cence of one person on the basis of the

effect of that determination on others

seems inconsistent with the concept that

human beings should not be used as

means to an end, but are ends in them-
selves." Furthermore, to determine the

guilt or innocence of an individual on the

basis of a prediction of future danger-

ousness involves the making of assump-
tions about individuals without a sound
empirical basis," and would thus be in-

consistent with modern notions of due
process." To effect retribution upon "an
individual without consideration of his

state of mind seems too barbarous for

discussion and in any event the law has

moved beyond retribution as a prime jus-

tification for the criminal sanction.*

DC. 259, 418 F.2d 1095. 1101-07 (1969); Der-

showitz, Preventitive Confinement: A Suggest-

ed Framework for Constitutional Analysis. 51

Texas L.Rev. 1277 (1973); Morris. The Future

of Imprisonment: Toward a Punitive Philos-

phy. 72 Mich. L.Rev. 1161. 1164-73 (1974).

See also Schulhofer, supra note 8, at 158&-99.

25. Cf Cleveland Bd. of Educ. v. La Reur. 414
U.S. 632. 644-48 (1974) and cases cited there-

in. See also Baxstrom v. Herald, 383 U.S. 107.

86 set. 760. 15 L.Ed.2d 620 (1966); In re

Ballay. 157 U.S.App.DC. 59, 482 F.2d 648
(1973).

26. See Furman v. Georgia, 408 U.S. 238, 342-

45. 92 S.Ct. 2726. 33 L.Ed. 2d 346 (1972) (Mar-

shall. J. concurring); id. at 452-54. 92 S.Ct.
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The question thus posed by these com-
peting lines of argTjment is the extent to

which the law accepts the concept of the

free choice to do wrong as the basis for

criminal liability. Holmes correctly rec-

ognized this fundamental question when
he stated: ^

If punishment stood on the moral

grounds which are proposed for it, the

first thing to be considered would be

those limitations in the capacity for

choosing rightly which arise from ab-

normal instincts, want of education,

lack of intelligence, and all the other

defects which are most marked in the

criminal classes.

There is, to be sure, somewhat of a "re-

grettable peremptoriness of tone" ^ to

this statement inconsonant with modern

sensibilities, but it phrases the question

as bluntly as it should be phrased.

Holmes rejects the notion that the law is

enacted and administered solely on the

moral grounds he has noted. However,

few today would seriously dispute Judge

Tuttle's observation that "the only way
the law has progressed from the days

of the rack, the screw and the wheel

is the development of moral concepts

, . .
." ^ There is no reason to believe

that this development ended in 1881.

Thus, it may be seen that the tension

between the two bodies of argument

discussed above produces a delicate ac-

2726 (Powell, J. dissenting); Williams v. New
York, 337 U.S. 241. 247^8, 69 S.Ct. 1079, 93

L.Ed. 1337 (1949). Cf. H. Packer, The Limits

of the Criminal Sanction 37-39, 62 (1968).

27. O. Holmes, supra note 7, at 45.

28. Horning v. District of Columbia, 254 U.S.

135. 138. 41 S.Ct. 53, 65 L.Ed. 185 (1920).

29. Novak v. Beto, 453 F.2d 661, 672 (5th Cir.

1971), rehearing en banc denied, 456 F.2d 1303
(5th Cir.), cert, denied sub nom. Sellars v.

Beto. 409 U.S. 968, 93 S.Ct. 279, 34 L.Ed.2d
233 (1972) (Tuttle, J. dissenting).C 'v.

30. See O. Holmes, supra note 7, at 50-51 (the

balance is reflected in the concept of the "rea-

sonable man"); cf. Furman v. Georgia, 408
U.S. 238, 295-300, 92 S.Ct. 2726. 33 L.Ed.2d
346 (1972) (Brennan, J. concurring); id. at

360-70. 92 S.Ct. at 2788-2793 (Marshall. J.

concurring); id. at 385-90. 92 S.Ct. at 2801-
2804 <Burger. C. J. dissenting); id. at 434-^3.
92 .-set. at 2826-2830 (Powell. J. dissenting);

commodation between interests of social

order and individual rights, between ven-

geance and moral concepts of guilt. The
law does not resolve these arguments.

They exist in a perpetual but shifting

balance producing disparate and at times

illogical answers to various issues of

criminal responsibility. The balance to

be struck at any one point in time must
not be gleaned from logical analysis of

these arguments alone, but from conven-

tional morality—the commonly held

views of the people in the American com-
munity as viewed through their legal and
political tradition. *

The third traditional argument against

a defense of mistake of law is more di-

rectly a concern of Judges alone. It was
stated by John Selden: "Ignorance of

the law excuses no man; not that all

men know the law, but because it is an

excuse every man will plead, and no man
can tell how to confute him." '• The
gravamen of this argument Is that the

state of our knowledge is insufficient to

detect the difference between a genuine

mistake and a feigned mistake. It ex-

presses as well as can be expressed a

fear that opening up the law to poten-

tially difficult and unfamiliar informa-

tion will destroy its orderliness and lead

to manipulation of its rules. However,

the argument is ultimately unpersuasive

for reasons best expressed by Justice

Holmes.'^

United States v. Dougherty. 154 U.S.App.D.C.

76, 473 F.2d 1113, 1142^3 (1972) (Bazelon. C.

J. concurring in part, dissenting in part); Well-

ington. Common Law Rules and Constitutional

Double Standards: Some Notes on Adjudica-

tion. 83 Yale L.J. 221, 243-54. 285-311 (1973).

31. J. Selden. Table Talk-Law 61 (3d ed. 1716).

For similar statements of this argument, see

United States v. Moore, 158 U.S.App.D.C. 375.

486 F.2d 1139. 1181-85, cert, denied, 414 U.S.

980 (1973) (Leventhal, J.); People v. O'Brien,

96 Cal. 171, 176, 31 P. 45, 47 (1892): ---
-.

32. If justice requires._the fact to be as-

certained, the difficulty of doing so is no

ground for refusing to try. Fur-

thermore, now that parties can testify, it

may be doubted whether a man's knowledge

of the law is any harder to investigate than

many questions which are gone into. The

difficulty, such as it is, would be met by

throwing the burden of proving ignorance on

the lawbreaker.
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The tension between the arguments in

favor of absolute liability and the argu-

ments in favor of liability based only on

the free choice to do wrong has produced

some movement toward recognition of a

defense of mistake of law in limited cir-

cumstances. The issue really posed by

defendants'" contention is whether these

''exceptions" might be extended^td cover

the projKjsed defense of Barker, Sturgis,

Martinez and Gonzalez. This question is

not to be resolved by an a priori choice

among the arguments discussed in Part I

above. Rather such an extension re-

quires a process of close analogy be-

tween the proposed exception defendants

would create and the presently recog-

nized exceptions to the concept of abso-

lute liability. If no significant distinc-

tions emerge from this comparison, we
would be justified in recognizing the de-

fense if, of course, we were satisfied

that result was consistent with the con-

ventional morality. It is in this manner
that the doctrine of stare decisis chan-

nels and controls judicial discretion with-

out embedding legal rules in concrete.

I begin by comparing the defense pro-

posed by Barker et al. with the so-called

:.0. Holmes, supra note 7, at 48.' The argument
that the fact of knowledge of the law is too

. ' difficult to be ascertained often reflects a dis-

T;\. trust of the powers of the jury, Thomas v. The
'^ King, 59 Commonw.L Rep. 279, 309 (High Ct.

V Austr. 1937) (Dixon, C. J). Compare Unit-

.
ed States v. Moore, 158 US.DC. 375. 486 F 2d

J 1139, 1181-85, cert, denied, 414 U.S. 980. 94

\ S.Ct. 298, 38 L.Ed, 2d 224 (1973) (Leventhal. J )

. with United States v. Dougherty. 154 U S App
D.C. 76. 473 F2d 1113 (1972) (Leventhal, J).

As for Holmes" argument that mistake of law
niight be an affirmative defense, I would argue

,
that such a contention is inconsistent with In

•'-re Winship. 397 U.S. 358. 90 S Ct. 1068, 25
:L.Ed.2d 368 (1970). See United States v. (La
' Vance) Greene. 160 U.S.App.D.C. 21. 489 F.2d

1145. 1174-80 (1973). cert, denied. 419
U.S. 977. 95 set. 239, 42 L.Ed.2d 190 (1974)
(Statement of Bazelon, C. J). However, it

would seem that the difficulties of proving
knowledge of the law require that the defend-
ant bear the burden of going forward on the
issue, with the ultimate burden only resting on
the government.

33. See J. Hall, supra note 14, at 376; 1 M.
Hale. Pleas of the Crown 42 (1680); Keedy,
Ignorance and .Mistake in the Crimina! Law, 22
"arv.L.Rev. 75 78 (\90R)

514 F.2d—15Vi

fact" defense, which is

merely an extension of the notioh that

accidental commission of a crime is a

defense to most criminal charges. The
justification offered for the distinction

between mistakes of fact and law is that

mistakes of fact are particular to the

incident and^ pften cannot be foreseen

and prevenl^d through the exercise of

reasonable diligence." However valid

this distinction might be when applied to

ignorance of the existence of a particu-

lar law, it certainly has much less validi-

ty when applied to reasonable mistakes

in the application of legal principles to a

particular factual situation. The distinc-

tion between "law" and "fact" in such

circumstances is tenuous indeed as our

experience in the field of administrative

law and in defining the scope of jury

questions would indicate. For example,

if a person mistakenly believes another

person is acting "negligently" or "reck-

lessly", is his mistake—upon which we
may assume he has predicated a criminal

action—one of fact or law? The prob-

lem created by this question has seem-

ingly resulted in the extraordinary hold-

ing that a mistaken claim of private

right of ownership is a mistake of fact.^

34. See Morissette v. United States, 342 U.S.

246. 72 S.Ct.^240. 96 L Ed. 288 (1952); Scott v.

State. 29 Ala App. 110. 192 So. 288 (1939);

authorities cited and discussed, G. Williams,

supra note 8, at 304-05. 306-^M.

Another area in which the similarity of mis-

takes of fact and mistakes in the application of

the law to certain facts has caused some atten-

uation of the distinction between fact and law

is bigamy The prevailing American rule is

that even a mistake of fact is not a defense to

a charge of bigamy. See Anno.. 56 A.L.R.2d

915 (1957). However, those courts which

have eroded this strict absolute liability have

in some instances permitted a reasonable mis-

take as to the legal validity of a divorce to be

admitted as a defense. See People v. Vogel,

46 Cal.2d 798, 299 P.2d 850 (1956); Long v.

State, 44 Del. 262. 65 A.2d 489 (1949); R. v.

Gould, (1966] 2 Week.L.Rep. 643 (C.A.); The
King V. Carswell. [1926] N.Z.L.Rep. 321 (C.A.);

Thomas v. The King. 59 Commonw.L.Rep. 279

(High Ct. of Austr. 1937); cases cited Anno..

supra, at 933-38. Cf. Forbes v. Brownell. 149

F.Supp. 848, 851 (D.DC.1957). See also Alex-

ander V. United States, 78 U.S.App.D.C. 34,

136 F.2d 783, 784 (1943) (dictum). The schol-

arly criticism directed in support of this result

21-221 O - 78 - 47
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Against this background, the leading

case of People v. Weiss, 276 N.Y. 384, 12

N.E.2d 514 (1938) assumes a different

significance. To be sure, Weiss can be

distinguished on the basis of legislative

intent. But what is the principle upon

which this legislative intent is based? In

Weiss the principle motivating the legis-

lature and which the court itself reasons

out is that a mistake concerning the de-

fendant's lawful authority negatives the

requisite criminal intent. The statute it-

self is a recognition of a mistake of law

has focused on the tenuous distinction be-

tween a mistake of fact and of laW^ in such
circumstances. See J. Hall, supra note 14, at

400-01; G. Williams, supra note 8. at 178-83;

cf. R. Perkins, supra note 14, at 945-48.

The so-called "claim of right" cases and the

bigamy cases have led some commentators to

suggest that a mistake as to purely "civil" law
is exculpatory while a mistake as to the "crim-

inal" law is not. See G. Williams, supra at
'

344-45. The Model Penal Code, §§ 3.04(1),

309(1 )(b). Commentary at 18. 76-77 (Tent.

Draft No. 8 1958), accepts this distinction but

makes absolutely clear that a mistake as to

the legal requisites of a search or arrest is a

mistake as to criminal law. ,; j_ --- : — -

One area of law in which mistake of law is -

apparently recognized as a defense concerns
inchoate crimes which are not "mala in se."

It has been held that such a mistake is a de-

fense to a cheu-ge of conspiracy. See Landen
v. United States, 299 F. 75 (6th Cir. 1924);

Mitchell V. State. 248 Ala. 169. 27 So.2d 36

(1946). Cf. Keegan v. United States, 325 U.S.

478, 65 S.Ct. 1203, 89 L.Ed. 1745 (1945) (solici-

tation crime apparently requires knowledge of

the illegality of the solicited acts). See also

the leading cases of People v. Powell, 63 N.Y.

88 (1875); Commonwealth v. Gormley, 77 Pa.

Super. 298 (1921); Conrunonwealth v. Benesch,

290 Mass. 125, 194 N.E. 905 (1935). This rule

has been criticized in dictum. United States v.

Mack, 112 F.2d 290, 292 (2d Cir. 1940), and in

dissent, Keegan v. United States, supra 325

U.S. at 506. 65 S.Ct. 1203 (Stone, C. J. dissent-

ing). It has been trimmed back by holdings

that the government need not prove actual

. knowledge of the law in question, this knowl-—
edge being inferred from ,facts and circum- .

stances. See United States v.,^Thaggard, 477
F.2d 626. 631-32 (5th Cir. 1973); Cruz v. Unit-

ed States, 106 F.2d 828. 830 (10th Cir.' 1939).

See also the critical discussion in United

States V. Boardman. 419 F^d 110. 114-15 (1st

Cir. 1969); United States v. Spock, 416 F.2d

165, 178 n. 29 (1st Cir. 1969). The rule to the

extent it is valid, is limited to prosecutions for

inchoate crimes and not prosecutions for com-
pleted crimes. Compare Okamoto v. United

States, 152 F.2d 905 (10th Cir. 1945) v^ith

defense and thus is itself a source of law

as much certainly as a case.*^ Whether

the principle of the statute is to be ap-

plied beyond its immediate intent is sim-

ply a question of whether the principle

otherwise persuades us or may be distin-

guished from the -situation sub judice.

The fact that Section 1250 of the New
York Penal Law in effect in 1938 is not

operative in the District of Columbia in

1972 is not sufficient ground to distin-

guish its principle.**

Warren v. United States. 177 F.2d 596. 600
(10th Cir. 1949), cert, denied, 338 U.S. 947. 70
set. 485, 94 L.Ed. 584 (1950).

The harshness of the rule that mistake of
law is not a defense is also one factor respon-
sible for the peiraliel rule that penal statutes

should be strictly construed in favor of the

accused. See United States v. Bass, 404 U.S.

336. 347-48 (1971); United Sutes v. Moore,
164 U.S.App.D.C. 319. 505 F.2d 426, 427
(1974^ cert, granted. 420 U.S. 923. 95 S.Ct.

1116, 43 L.Ed.2d 392 (1975). Compare this

rule of construction with Lambert v. California,

355 U.S. 225, 78 S.Ct 240,2 L^Ed.2d 228 ^

(1958). ; £;"" ../_..;::-_ ,_^ ^
35/^ See Easter v. District of Columbia, 124 U.S.

App.D.C. 33, 361 F.2d 50 (1966) (en banc");
^^

Rouse V. Cameron, 125 U.S.App.D.C. 366. 373 -

F.2d 451. 455 (D.C.Cir. 1966); cf. Moragne v.

States Marine Lines. Inc.. 398 U.S. 375. 390-

92. 90 S.Ct. 1772. 26 L.Ed.2d 339 (1970); Note.

The Legitimacy of Civil Law Reasoning in the

Common Law: Justice Harlan's Contribution.

82 Yale L.J. 258 (1972).

36. In any event, it may be seriously doubted
whether the court's ruling in Weiss was as

ntuch predicated upon actual legislative intent

as a presumed legislative intent implied by the
" court in the exercise of its own policy making
discretion. The statutory language "without _

lawful authority" could easily bear a meaming
limited to an objective determination that the

defendants in fact did have authority for their

actions, as Judge Crane in dissent and the ap-

pellate division below apparently held. Cf. G.

Williams, supra note 8, at 28-29. The court '

thus presumes a legislative intent to depart 7"

_ from the settled rule that mistake of law Is no ,

^ defense., from the_ bare statutory ^language.'' /J
'i- Surely, the"court's Implicit reasohin"g is that its 'ij

" result is a better approximation of the true -^|

principle of criminal liability in such circum- ^
stances than the rule that mistake of law is no ^

.

defense. Compare the reasoning in Weiss

with State v. Stem, 526 P.2d 344, 348-52 ,

(Wyo.1974) and authorities cited therein.
'

Tliere are a number of difficulties with

Weiss which need not be fully explored. Its

significance in the development of modem no-
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K:/-
The issue thus framed is whether

f^Weiss, when viewed against the back-

ground of the attenuated distinction be-

tween fact and law, convinces us that

the defendants have alleged a legally

^cognizable defense. First, it would seem

that their defense is" factually indistin-,

guishable from _Wieiss and does involve a

^case where the distinctfori between fact

<,c tions of criminal responsibility may be seen by

.

; a brief consideration of the common law back-

, ground of the case. See generally Wilgus, Ax-

rest Without a Warrant, 22 Mich.L.Rev. 673,

685-98 (1924). Of particular interest is the
- rule recognized by the Model Penal Code,

" § 3.07(4)(a), Commentary at 64 65 (Tent.

, : Draft No. 8 1957); cf. id. § 3.03(3)(b). that a
^'. private person called to the aid of a police

r-.' officer is justiTied in using force if he enter-

? tains an honest belief that the officer who calls

J- his aid is acting lawfully. See Jefferson v.

"Yazoo & M.V.RR.. 194 Miss. 729, 11 So.2d

442 (1943); State v. Ditmore. 177 N.C. 592. 99
S.E. 368 (1919); La Chance v. Berlin St. Ry.

^'? Co.. 79 N.H. 291. 109 A. 720 (1919); Purdy v.

''State, 60 Texas Cr.App. 130, 131 S.W. 558

(1910); Firestone v. Rice. 71 Mich. 377, 38
N.W. 885, 15 Am.St.R. 266 (1888); McMahan

; V. Green, 34 Vt. 69. 80 Am. Dec. 665 (1861).

y^ But see Mitchell v. State. 12 Ark. 50, 54 Am.
'.^Dec. 253 (1851); Elder v. Morrison, 10 Wend.

(N.Y.) 128. 25 Am.Dec 548 (1833).. This njle

applies only if the officer is known" as such
and is acting in an official capacity," See Cin-

cinnati, N. O. & Tex. P. Ry.Co. v. Cundiff. 166
Ky. 594. 179 S.W. 615. 1916C Ann.Cas. 513'

(1915); Hooker V. Smith, 19 Vt. 151. 47 Am.
'Dec. 679 (1847). Cf. the Good Samaritan

/'mistake of fact" defense discussed in United

States V. Kartman. 417 F.2d 893. 895-96 & n. 5

(9th Cir. 1969); United States v. Grimes. 413
F.2d 1376 (7th Cir. 1969) This "call to aid"

' rule is explicitly recognized as an exception to

the rule that mistake of law is not a defense.
' this latter rule being a restriction on the police

, officer himself Model Penal Code,

§ 3.09(1 )(b) (Tent. Draft No. 8 1958). Weiss, if

• viewed as an extension of a general "call to

aid" rule, as its Jacts suggest, indicates a

breakdown in the strict distinction between
mistakes of fact and of law when applied to

the heavily fact-laden law of search and sei-

zure or arrest, an area of law also on the
' borderline_between "civil" and "criminal" law.

See also Pierson v. Ray. 386 U.S. 547. 555-57,
87 set. 1213. 18 L.Ed.2d 288 (1967); Bivens v.

Six Unknown Named Agents. 456 F.2d 1339.

1347^8 (2d Cir. 1972).

37. Local 761. Electrical Workers v, NLRB. 366

U.S. 667, 674 (1961).

38. The defendants' mistake of law is largely a

mistake as to Hunt's authority— /. e. whether

and law is more "nice than obvious" '' in

that it depends on the authority of one
who could reasonably be viewed as a
government agent.** Judge Wilkey's dis-

sent presents the factual material in sup-

port of this proposition. Second, it

would seem that the mistake of fact de-

Ifense, at least^^wheiv"concerried with a
reasonable mistake,^ is firmly" settled in

• he had reasonable grounds for ordering the

burglary. As is implicitly suggested by the

"call to aid" rule suggested in note 36, supra, a

mistake as to the lawful authority of a govern-

ment official, which is what Hunt allegedly
- presented himself as," iS sufficiently close to a.

mistake of fact and sufficiently similar to a

mistake as to civil law—a mistaken "claim of

right" as it were—that exculpation should be
permitted See also United States v. Calley,

22 use.MA. 534, 541-44 (1973); G. Wil-

liams, supra note 8, at 301. Compare id. at

160-63 (suggests that ignorance of the law

may cause ignorance of facts which would
have been known if the defendants had known
the law).

This analysis is buttressed by reference to

the fact that these defendants were formerly

citizens of a nation which arguably did not

adhere to Anglo-American concepts of permis-

sible search and seizure. In common law con-

tract doctrine, a mistake as to foreign law was
" considered a "mistake of fact" and grounds for

equitable intervention. See E. H. Taylor, Jr. &
• Sons V. First Nat'l Bank. 212 F. 898. 902 (6th

Cir. 1914) (dictum). Miller v. Bieghler. 123

Ohio St. 227. 174 N.E. 774 (1931); cases cited

and discussed Anno., 73 A.L.R 1260 (1931)..

In the Federal Republic of Germany, a mistake

as to German law by a foreigner is considered

a defense to criminal charges. See H. Jes-

check. Lehrbuch des Strafrechts 298-99

(1969).

39. See Long v. State. 44 Del. 262, 65 A.2d 489
(1949); People v. Hernandez, 61 Cal.2d 529, 39
Cal Rptr. 361. 393 P.2d 673 (1964); United

States V. Short, 4 U.S.C.M.A. 437 (1954); cf.

O. Holmes, supra note 7, at 50-51.

That exculpation on the basis of reasonable

mistakes of law is consistent with convention-

al morality may be seen in decisions of the

Bundesgerichthof or Supreme Court of the

Federal Republic of Germany on this subject.

The discussion that follows is drawn from
Judgment of March 18. 1952. 2 BGHSt 194;

H. Jescheck. Lehrbuch des Strafrechts 294-306
(1969); Ryu & Silving, supra note 18. at 450-
58. 461-65. Originally, the Supreme Court of

the Reich had held that mistake as to civil law,

not the law defining the elements of the crime
for which the individual is being prosecuted,

was exculpatory but that a mistake as to crim-

inal law was not exculpatory. In the 1952
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common morality. The limited exception
proposed by the defendants would not, it

would appear, significantly depart from
the principle of conventional morality
which finds recognition in the defense of

mistake of fact. Furthermore, I have
previously stated my view that the crim-
inal law should be opened up to new
behavioral information to better approxi-
mate, in limited situations, the ideal that
the law punishes only the free choice to

do wrong.*" I, therefore, agree with the
dissents to the extent they find that the
defendants have alleged a valid defense.

III.

Even if I did not agree with the dis-

sents on this point, I would still think

that, but for their \yaiver by plea of

guilty, the defendants should not be pre-

cluded from asserting their invalid de-

• decision cited above, the Bundesgerichthof
found this distinction untenable and rejected it

in favor of a rule that all reasonable mistakes
of law were exculpatory. Mistakes of fact, it

found, were different and if made honestly and
in good faith were exculpatory. As to the re-

quirement of reasonableness in rnistakes of

law, the Bundesgerichthof had this to say:

[The defendant] must . . , in every-

thing he is about to undertake, call to his

consciousness whether it agrees with the

dictates of the legal [order]. He must dispei

doubts by thought and inquiry. This re-

quires an exertion of conscience; the degree

_[of exertion] is determined by the circum-

stances of the case and by the life environ-

ment and occupation of the individual. If,

notwithstanding exertion of conscience as

thus expected, he could not acquire the in-

sight into the wrongfulness of his conduct,

the error was invincible and the act unavoid-

able. ... In this case, no blame of

guilt can be raised against him."

Compare Judgment of Oct. 6, 1953, Juris.Rund.

188 (BGHSt), discussed Ryu & Silving, supra

at 457 with cases cited note 10 supra. Cases

decided after the Judgment of March 18, 1952,

seem to take a very liberal view of mistake of

.Tact, to include as mistakes of fact all mistakes

as to law which do not directly • concern the

definition of the elements of the offense. :^L.

40, See United States v. Moore, 158 U.S.App.

D.C. 375, 486 F.2d 1139. 1260 (D.C.Cir.), cert,

denied, 414 U.S. 980. 94 S.Ct. 298, 38 L.Ed.

224 (1973) (Bazelon, C. J. concurring in part,

dissenting in part); United States v. Brawner,

153 U.S.App.D.C. 1, 471 F.2d 969. 1022-34

(1972) (Bazelon, C. J. concurring in part, dis-

senting in part); United States v. Alexander

and*Miirdock. 152 U.S.App.D.C. 371. 471 F.2d

fense to the jurj'. There are many "es-

cape valves" in the law which permit

largely unreviewable discretion for cer-

tain officials to mitigate harshness

caused by the law's inability to meet its

highest ideals, including the ideal of pun-

ishing only the free choice to do wrong.

Those escape valves are sentencing dis-

cretion,*^ prosecutorial discretion,*^ par-

don and parole discretion,*' and jury nul-

lification discretion.** The first three

forms of discretion have a long tradition

of recognizing mens rea defenses as

grounds for mitigation of punishment or

for vindication of the offender.*^ In-

deed, the early common law view was
that an individual who accidentally killed

another was guilty of murder but was
entitled to a pardon as of rig^htl *' This

"minimalist" approach*' to the problem

923, 948-51,- cert, denied, Murdock v. U. S.,

409 U.S. 1044. 93 S.CL 541. 34 L.Ed.2d 494
(1973) (Bazelon, C. J. concurring in part, dis-

senting in part). See also United States v.

Dougherty. 154 U.S.App.D.C. 76, 473- F.2d

1113. 1138 (1972) (Bazelon, C. J. concurring in

part, dissenting in part); United States v. Rob^
ertson, 165 U.S.App.D.C. -— . 507 F.2d 1148

(1974).

41. As Judge MacKinnon notes in his dissent.

Judge Gesell has exercised his sentencing dis-

cretion in favor of these very defendants due
to the fact that they were "duped" by govern-

ment officials. Other famous examples of the

use of sentencing discretion in mens rea tyF>e

defenses include the case of R. v. Dudley &
Stephens. [1884] 14 Q.B.D. 273. discussed Ma-
lin. In Warm Biood: Some Historical and Pro-

cedural Aspects of Regina v. Dudley and Ste-

phens. 34 U.Chi.L.Rev. 387 (1967), and the big-

amy case of R. v. Wheat & Stocks. [1921] 2

K.B. 119, discussed in Weigall, Mens Rea and
Bigamy, 16 Austr.L.J. 3 (1942). - -/ -

42. See generally United States v. Ammidown,
162 U.S.App.D.C. 28, 497 F.2d 615 (1973).

43. See Ex parte Grossman, 267 U.S. 87, 120-

21. 45 S.Ct. 332, 69 L.Ed. 527 (1925); State v.

Leak. 5 Ind. 359. 363 (1854); 2 Hawkin's Pleas

of the Crown, ch. 37.^ 8. at 533 (8th ed. J.

Curwood 1824). ____ _- ^. -._^^ ,. - ?-:^: ^
44. See United States v. Dougherty. 1 54 U.S.

App.D.C. 76. 473 F.2d 1113. 1142 (1972) (Ba-

zelon,- C. J. concurring in part, dissenting in

part).

45. See 3 W. Holdsworth. supra note 5, at 312-

13,371-72. '
:

46. See N. Hurnard, supra note 5.

47. See Fletcher, supra note 15, at 1307.
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of criminal responsibility has found ap)-

proval in this Court.** In a previous

opinion, I have indicated that jury nulli-

fication is a permissible escape valve and
should be forthrightly recognized as

such." Since the Court is en banc, I

would adhere to those views.

Lr Despite these views, P remain .con-

vinced that the convictions should be af-

firmed on the basis of the Court's opin-"

ion. '- ' :^ -^^^^^vij: -'^v^- --;';-

MacKINNON, Circuit Judge (dissent-

The majority opinion accurately re-

counts the facts and aptly states many
of the relevant points of law. I concur

in its conclusion that appellants' motions

to withdraw their guilty pleas are to be

judged by the "fair and just" standard.

Majority Op., Part II. However, it is my
opinion that the majority errs in its ap-

plication of that standard to the present

I.

The majority bases its decision on ap-

pellants* eight-month delay in asserting

48. See United States vr Moore, 158 U.S.App.
• DC. 375. 486 F.2d 1139. 1185-86. 1203-05.

;^cert. denied. 414 U.S. 980. 94 S.Ct. 298^38
'^L.Ed.2d 224 (1973) (Statement of Leventhal &
\ McGowan. JJ.). Part of the "minimalist ap-J

;- proach is a reliance on the legislature to re-

.

.- solve any issue raised by the suggested devei-

- opment of judicially created and judicaily ad-

ministered principles. That is. the doctrine of

stare decisis causes previous judicial decisions

- to be embedded in concrete subject only to

legislative action.

49. United States v. Dougherty. 154 US App
"D.C. 76. 473 F.2d 1113. 1138 (1972) (Bazelon.

.. C. J. concurring in part, dissenting in part).

^ See also Note. Towards Principles of Jury Eq-
'

; uity. 83 Yale L.J. 1023 (1974).

!• This was first printed in the November 5.

~1974. issue of The Washington Post. Wash-

f*|
'"'

ington, D. C. at A-12. and has been the sub-

tP'-
J-

ject of testimony in the recent trial of the ob-

;. ' struction of justice charges, n. 3 infra. We
v! take judicial notice thereof. Fletcher v. Eve-

ning Star Newspaper Co.. 77 U.S.App.D.C. 99.

133 F2d 395 (1942). Hipp v. Hipp. 191

F.Supp. 299 (D.DC.1960). The account reads:

Following is the text of a memorandum
written by Watergate defendant E. Howard
Hunt Jr. Nov. 14. 1972. five months after the

brejk in. prt'using the Ni.\on administration

for p^irdnr^ and hush money. The memo.

tneir defenses by moving'' to withdraw
the gxiilty pleas, the unreasonableness of

their beliefs that national security rea-

sons prevented them from raising their

defenses at trial, the fact that they de-

ceived the court on allocution, and the

prejudice to the Government if it must
retry appellants at this late date. I shall

answer each argument in turn.

" The eight-month delay is explainable.

It took that long for appellants to obtain

sufficient information to realize that

they were uninformed on critical facts

when they entered the plea. Pleas en-

tered in ignorance of material facts are

not knowingly entered. It took the

United States (jovernment even longer

to uncover certain material facts. Some
facts that were very material to these

defendants and to the validity of their

pleas of guilty did not surface until

about November 5, 1974, a year after the

trial court on November 7, 1973, denied

appellants' motions to withdraw their

pleas. I refer to the discovery of Hunt's

November 14, 1972, memorandum to his

then attorney, William O. Bittman.'

. initially given to Hunt's attorney, William O.

Bittman, was introduced yesterday by prose-

...., cutors at the conspiracy trial.

REVIEW AND STATEIVIENT
OF PROBLEIVI

The seven Watergate defendants and others

not yet indicted, bugged DNC offices initially

against their better judgment, knowing that

Larry O'Brien was seldom there. .and that

many items of interest were being moved to

Florida. Furthermore, the defendants pressed
an alternate plan to bug O'Brien's Fontaine-

bieau convention suite, before occupancy, a
low-risk high-gain operation which was reject-

ed

The seven defendants again protested fur-

ther bugging of DNC Headquarters on June
16-17. the intercepted conversations by then
having shown clearly that O'Brien was not us-

ing his office. Again, objections were overrid-

den and the attempt was loyally made even
though money for outside guards was struck

from the operational budget by Jeb Magruder.
In fact the entire history of GEMSTONE was
characterized by diminishing funding coupled
with increasing demands by those who con-

ceived and sponsored the activity.

If initial orders to bug DNC Headquarters
were ill-advised, the defendants' sponsors
compounded the fiasco by t.'^« following acts:

1. Indecisiveness at the moment of crisis.
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This piece of evidence alone might be
sufficient to prove that appellants' pleas

were involuntary since they vi^ere in-

duced by the improper payment of mon-
ey to others and by an unlawful conspir-

acy to obstruct justice.

Appellants allege that they believed at

the time they entered their g^uilty pleas

that "national security" concerns pre-

vented them from disclosing their de-

fense relating to the authority for their

acts. They claim to have developed this

belief by observing the actions of their

co-defendant, Hunt, and correlating

these observations with their knowledge
of the expected behavior of espionage

agents when captured on an unsuccessful

mission. The majority opinion concludes

that any beliefs they may have devel-

2. Failure to quash the investigation while

that option was still open.

3. Allowing Hunt's safe to be opened and
selected contents handed to the FBI.

4. Permitting an FBI investigation whose
unprecedented scope and vigor caused humili-

ation to families, friends and the defendants

themselves.

5. Granting immunity to Baldwin.

6. Permitting defendants to fall into the

hands of a paranoid judge and three self-ad-

mitted liberal Democrat prosecutors.

7. Failure to provide promised support

funds on a timely and adequate basis; contin-

ued postponements and consequent avoidance

of commitments.

8. An apparent wash-hands attitude now
that the eleclion has been won, heightening

the sense of unease among all defendants who
have grown increasingly to feel that they are

being offered up as scapegoats ultimately to

be abandoned.

Items for consideration:

\
~ 1. Once the criminal trial ends, the DNC
civil suit resumes. In his deposition John
Mitchell may well have perjured himself. ^

2. Pending are three investigations by con-

gressional committees. The Democratic Con-
gress is not going to simply let the Watergate
affair die away.

3. The media are offering huge sums for

defendants stories. For example, an offer to

one defendant for his "autobiography" now
stands at $745,000.

4. The Watergate bugging is only one of a

number of highly illegal conspiracies engaged
in by one or more of the defendants at the

behest of senior White House officials. These
as yet undisclosed crimes can be proved.

5. Immunity from prosecution and or judi-

cial clernency for cooperating defendants is a

standing offer.

oped in this way were refuted by the

fact that they were being prosecuted by
the Government and by the Govern-

ment's proof at trial that the break-in

had only domestic purposes. To the con-

trary, these facts were consistent with

their belief that the Government was un-

able to disclose their true purpose and

thus was compelled to prosecute and

conceal national security matters by
proving only domestic purposes.

The majority opinion finds that appel-

lants acted unreasonably by not contact-

ing other Government officials in order

to confirm their beliefs. However,

"footsoldiers" such as appellants could

hardly be expected to know which offi-

cials would be privy to national security

matters. It certainly seems reasonable

6. Congressional elections will take place in

less than two years..

Defendants' Position

The defendants have followed all instruc-

tions meticulously, keeping their part of the

bargain by maintaining silence. They have
not, until now, attempted to contact persons
still in positions of responsibility in an effort

to obtain relief and reassurance, believing pre-

election security to be a primary consideration.

The administration, however, remains defi-

cient in living up to its commitments. These
commitments were and are:

1. Financial support

2. Legal defense fees

3. Pardons

4. Rehabilitation

Having recovered from post-election eupho-
ria, the administration should now attach high

priority to keeping its commitments and tak-

ing affirmative action in behalf of the defend-

ants.

To end further misunderstandings the seven
defendants have set Nov. 27 at 5 p.m. as the

date by which all past and current financial

requirements are to be paid, and credible as-

surances given of continued resolve to honor
all commitments. Half-measures will be unac-

ceptable. - .

Accordingly, the defendants are meeting on
Nov. 25 to determine our joint and automatic

response to evidence of continued indifference

on the part of those in whose behalf vye suf-

fered the loss of our employment, our futures

and our reputations as honorable men.

The foregoing should not be misinterpreted

as a threat. It is among other things a re-

minder that loyalty has always been a two-

way street.
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^ that they would rely instead upon a sig-

^nal from their supervisor who had pro-

^vided their previous orders. The majori-

;,g^s position indicates a lack of under-

standing of the discipline of spies and

l^the great force of character of appel-

lants.

fe^-The majority opinion argues that ap-
** pellants should be held responsible for

p failing to apprise the court of their be-

V liefs in camera and finds their deliberate
?' deception of the trial court on allocution

\ to be an additional reason to deny with-

in drawal of the gTjilty pleas. A federal

Judge is not necessarily any more to be

^ trusted with, or authorized to receive,

. top secret material affecting national se-

' curity than is any other unauthorized

person.* In any event, the important
factor is the reasonableness of appel-

lants' belief that disclosure to the court

;
was also prohibited. The contention that

I
appellants should have known enough to

^-disclose their national security concerns
^; to the court in camera (Majority
< Op.. 168 U.S.App.D.C. at , 514 F.2d
ij.at 225) is overly fanciful and is exactly
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The inconvenience to the Government
in being required to renew its prosecu-

tion of app>ellants is certainly a weak
reed on which to base the denial of the

withdrawal motions—especially in a

criminal case. The convenience of the

Government is of no higher dignity than

appellants "^ rights to present a valid de-

fense to a criminal charge. The possibil-

ity of intervening prejudicial publicity

and the taking of immunized testiiriony

will of course create certain difficulties

at a renewed trial, but the courts have
well-developed mechanisms for dealing

with such problems. Rather than

causing the loss of evidence or witnesses,

the delay has permitted the development

of large amounts of evidence which will

enable both the Government and appel-

lants to better prepare their case for tri-

al. Finally, if the defenses raised by
appellants are recognized, a second trial

might be unnecessary. Where the possi-

bility exists that a criminal defendant

has valid defenses which were not raised

as a result of a guilty plea, the mere
fact that the Government may find a

^*i,the type of knowledge that this court retrial somewhat more difficult than the

^^ traditionally not required of defend
g^ants m other criminal cases. In its re-

§t-Sponse to the earlier proposed plea bar-

^ gains and by various other actions, the

^..
trial court had made it clear that it was

J-
.seeking to cause a full disclosure of all

"facta surrounding the break-in. This
^as exactly what appellants believed

original trial should not by itself justify

denial of presentencing motions to with-

draw the plea. -

~ One further point needs exposure—the

contention that appellants' giiilty pleas

cannot be withdrawn because they were
entered with the advice of counsel, albeit

against the advice of appellants' prior
^v.they had a duty to prevent. In light of counsel, and because they had a facial

J-.'
their beliefs at the time, it would hardly

% have been reasonable for them to ap-
proach the court with their concerns re-

L garding "national security." Their re-

^fusal to answer truthfully on allocution

^ Was simply a further implementation of
,<y- What they believed to be their duty as
^captured agents.

t].^f,.^e Freedom of Information Act does not

E'v permit secret national defense and foreign poi-

sSv;'"^ "laterial to be disclosed to a federal judge,
*fV/.«ven in camera. EPA v. Mink. 410 U.S. 73, 93
p-' S.Ct. 827. 35 L.Ed.2d 119 (1972):

J • We do not believe that E.xemption 1 permits
compelled disclosure of documents, such as
the si.x here that were classified pursuant to
this E.\ecutive Order. Nor does the E.>cemp-
tion permit in camera inspection of such

appearance of being voluntary. As the

majority notes. Judge Sirica made a very
exhaustive and thorough inquiry into the

voluntariness of the pleas. In response

to his inquiries, Judge Sirica received an-

swers which indicated to him, and which
at the time would have led any judge to

believe, that appellants' pleas were vol-

documents to sift out so-called "nonsecret

components."
Id. at 81. 93 S.Ct. at 833

What has been said thus far . . .

also negates the proposition that Exemption

1 authorizes or permits in camera inspection

of a contested document bearing a single

classification so that the court may separate

the secret from the supposedly nonsecret

and order disclosure of the latter

Id at S.4. 93 S Ct at 834.
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unlaryt The judge's conduct in this re-

spect cannot be faulted in any way.

However, time and circumstances have

revealed apf)ellants' involvement with

men who had reason to encourage guilty

pleas (even purchase guilty pleas, it is

alleged) in an effort to suppress facts

which might have surfaced at a trial.

Also appellants entered their pleas and
answered Judge Sirica's questions in ig-

norance of the accuracy of Hunt's factu-

al representations and the pressures

brought to bear upon Hunt and the oth-

er co-defendants whose lead they were

accustomed to follow.

The Government's arguments also

demonstrate a manifest inconsistency.

It presently is prosecuting others for ob-

structing justice in improperly securing

these very guilty pleas and simultaneous-

ly it insists that these four victims of

such obstructive tactics entered volun-

tary pleas, though it is admitted they

were unaware of subtle, allegedly im^

proper, pressures whicR may "have in-'

duced those pleas. The Government can-

not have it both ways. . It cannot both

assert that the defendants in United

States V. Mitchell, et al.' obstructed jus-

tice by unlawfully causing appellants to

enter guilty pleas in this case and refuse

to recognize that such unlawful conduct

caused the guilty pleas in these cases to

be entered unknowingly and involuntari-

ly-

While the average citizen may not

have chosen to follow appellants* course

of action in this situation, to my mind it

was not unreasonable for persons with

appellants' background and training to

believe that they were involved in a na-

tional security affair and that it was
their duty to go to prison to avoid disclo-

sure of what they knew concerning it.

Their actions in court were consistent

with and can be explained by this belief.

They acted to withdraw their guilty

pleas only after sufficient evidence had
been produced to conclusively demon-
strate to them that their belief had been

erroneous. Applying the "fair and just"

standard, as formulated by the majority,

to the facts of this case, I conclude that

this is a proper case for the court to

permit withdrawal of a guilty plea when
a legally valid defense is asserted.

The majority found it unnecessary to

reach the legal validity of appellants* as-

serted defenses. As I dissent from the

conclusions with respect to waiver of

these defenses by delay and misconduct,

I now turn to a consideration of their

merits.

II.
2

Barker, Martinez, Sturgis and Gonzati

lez, four refugees 1. from the terror of

Castro's Cuba, allege in their affidavits

that they were led to believe by Hunt
that they were to work for "a secretly

si)onsored government intelligence agen-

cy" seeking to photograph documents

containing "financial information

indicating Cuban communist money was
going into the Democratic campaign

. .
." * Hunt, their senior officer in

the abortive CIA-sponsored invasion of

the Bay of Pigs, had an office in the^

White House at the time the operation

was conceived. In order legally to ac-

cept or solicit money directly or indirect-

ly from a foreign government, the Dem-
ocratic Party would have to be regis-

tered with the Attorney General as an

"organization subject to foreign control

which engages in political activities";"

failure to register would be a crime pun-.;

ishable by imprisonment for not more

than five years or a fine of not more

than $10,000, or both. 18 U.S.C. § 2386.*

The Democratic Party was not regis- -

tered under this statute. Thus Hunt's^

3. U.S. District Court. District of Columbia.
Criminal No. 74-110.

4. Affidavit of Barker at 4, Appellants* App. at

15.

5. 18 U.S.C. § 2386(A) provides in part:

An organization is "subject to foreign con-

trol"- ifi

(a) it solicits or accepts financial contribu-

tions, loans, or support of any kind, directly

or indirectly, from, or is affiliated directly or

indirectly with, a foreign government or a ^
political subdivision thereof, or an agent,

agency, or instrumentality of a foreign 'V

government or political subdivision thereof ^

1
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agency operation.".' After the br,eak-in,i^' ^presentations, on their face, plausibly

fe- conveyed to the appellants that they

W'-were legitimately attempting to assist

^^the United States Government in uncov-

ering evidence of criminal violations of

its national security laws involving a for-

eign power. .- y- •; :*y,^v . . ::^
\. Each appellant alleges he believed tha\

be was participating in "an aut^or/z^Vthe crimes charged:^-J>-"- i 4 ''-j..-^

government intelligence "'operati6n\^^v£- Mistake orfacriS-> valid defense to a

(Emphasis added.)' Such a conclusioa"_^criminal charge^'^jwKen. the defendant's

would be reasonable for anyone dealing 'acts would not be_criminal if the facts

^* with a person who has a White House", were as he supposed them to be.^' It is

he remained convinced "that the opera-

tion he had participated in was an autho-

rized government intelligence oper-

ation." • Gonzalez' affidavit is substan-

tially the same as that of Sturgis. Ap-
pellants assert that this mistake as to

their authorization: would be a defense to

office regarding a matter involving na-

tional security. Barker states that he

relied upon Hunt's representations as to

"his authority" (his White House office

j,^ certainly corroborated this conclusion)

*; and the fact that the operation ^'had
''" been secretly sponsored by a government

intelligence agency of this country

.\f : .
." ' Martinez alleges he was led

to believe that "this was a government
operation." ^ He was also on a CIA re-

tainer at the time. Because both men
had previously been employed by the

Government to make a surreptitious en-

try into Dr. Fielding's office in Califor-

nia, an operation prompted by Daniel

^^-Ellsberg's alleged violation of national

^security laws in the so-called "Pentagon
C^t P^P^rs" case, the credence given by
^t; Barker and Martinez to Hunt's represen-

^ stations was understandable. Similarly,

Sturgis alleges in his affidavit that he
believed the Watergate operation had
t>een "secretly sponsored by a govern-
nfient intelligence agency of this coun-
^" and that "this was an approved

*• Affidavit of Barker at 1. Appellants' App. at

12.

7.
, Affidavit of Martinez at 6,

at 25.

Appellants' App.

It^

*• Affidavit of Sturgis at 1. 3, Appellants' App.

,
at 27. 29 (emphasis added). -

*- Id. at 6. Appellants' App. at 32 (emphasis
added).

*"• I Wharton's Criminal Law and Procedure
§ 157 (1957, 1975 Cumm.Supp); Williams.

.
Criminal Law: The General Part §§51 & 68
(2d ed. 1961); Perkins on Criminal Law 939-
ft (2d ed 1969); 21 Ain.Jur.2d Criminal Law
§ 93 (1965). See also Stone v. United States.
'67 US 178. 189. 17 S.Ct. 778. 42 L.Ed. 127
(1807)

possible to characterize^appellants' mis-

take as a mistake of fact—/, e., a mis-

take as to the fact that all necessary

authorization for their activities had
been obtained." The affidavits demon-
strate that these men presumed they

were acting for the Government in a

duly authorized and approved intelli-

gence activity.'^ Their reliance on their

superiors was broad enough to include a

belief that all necessary approval and
authorization from government agencies,

including the courts, had been obtained.

Nothing in the record indicates that they

were aware that all legal requirements

had not been met. Our courts regularly

authorize and approve wire tapping,

eavesdropping and surreptitious entries

in similar situations, and tactics such as

appellants employed are used by govern-

ment agents even in the investigation of

common crimes. A recent record in this

court documents confidential court or-

ders which authorize government agents

to "Intercept wire communications [etc.

and to] install and maintain an electronic

11. Appellants were allegedly mistaken not

only as to the existence of official authoriza-

tion for their operation, but also as to their

status as government agents charged with un-

covering rumored financial ties- between the

. Democratic Party and Castro's regime' in

Cuba. On the facts here, it must be assumed
^ that appellants could convince a jury that they

had indeed entertained these mistaken beliefs

at the time of the break-in. Hence.no further

reference to this mistake of fact is necessary.

12. No brief need be held for those in this affair

—Liddy, Hunt and McCord—who knew they

were not conducting the Watergate operation .

on governmental authority, but the allegations

in the affidavits, which we must here accept

as true, indicate that appellants are in a differ-

ent category.
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eavesdropping device within the [room of

a building at a specific address] to inter-

cept [certain specified] oral communica-
tions . , concerning [certain] de-

scribed offenses. Installation of the

above described eavesdropping device

may be accomplished by any reasonable

means, including surreptitious entry or
entry by ruse" [i.e. by burglary—minus
criminal intent. Cf. D.C.Code § 22-

1801]. The same statute under which
courts authorize such wire tapping and
bugging explicitly affirms "the constitu-

tional power of the President to take
such measures as he deems necessary

. . to obtain foreign intelligence

information deemed essential to the se^

curity of the United States .
." "

This is a clear recognition by Congress
that the President possesses additional

power and authority in this area. Infor-.

mation that Castro's communist regime
was contributing to the Democratic Na-
tional Committee would be "foreign in-

telligence information" vvdthin the mean-
ing of the statute. ' - "

The New York Court of Appeals deci-

sion in People v. Weiss, 276 N.Y. 384, 12

N.E.2d 514 (1938), is indistinguishable

from the present case and is the leading

case for the proposition that a mistake

as to the authority of an apparent offi-

cial is a defense in a criminal case.

There a man purporting to be a detec-

tive and displaying a state secret service

badge approached two citizens and re-

quested assistance in the arrest of an
individual he described as a murderer.

In good faith and in the belief that they
were performing their duty, both citizens

.13.. 18 U.S.C. § 2511(3) provides: . ,; :-r- .

i'^_ ,! (3) Nothing contained in this chapter or in

" section 605 of the Communications Act of
~ 1934 (48 Stat. 1143; 47 U.S.C. 605) shaU

limit the "constitutional power of the Presi-

dent to take' such measures as he deems
necessary to protect the Nation against actu-

al or potential attack or other hostile acts of

a foreign power, to obtain foreign intelli-

gence information deemed essential to the

security of the United States, or to protect

national security information against foreign

intelligence activities. Nor shall anything

contained in this chapter be deemed to limit

the constitutional power of the President to

^,take such measures as he deems necessary

*to protect the United States against the

assisted the stranger in the arrest and
detention of a man who proved to be
entirely innocent. The citizens were
charged vvith kidnapping, and the trial ?

court refused the proffer of evidence of
their

^
good faith mistake. The Court of v

Appeals reversed -the trial court on this^:.3

evidentiary ruling, stating: ?1

I

If in good faith "they believed . that

they were acting within the law, there

could have been no intent to act

"without authority of law." Their be-

lief or disbelief indicates intent or lack

of it, Wallace v. United States, 162

U.S. 466, 477, 16 S.Ct. 859, 40 L.Ed.

1039, and they were entitled to testify

in respect to their intent based up)on

their belief. People v. Flack, 125 N.Y.

324, 335, 26 N.E. 267, 11 L.R.A. 807;

Dehn v. Mandeville, 68 Hun. 335, 337, /*

22 n!y.S. 984. ._
" .^

^^'No matter how doubtful the credi- C^

bility of these defendants may be or *^

"how suspicious the circumstances may J
appear, we cannot say as matter of 3
law that, even in so strong a case as ^
this for the prosecution^ the jury was %
not entitled to consider the question i

whether defendants' in good faith be- :?

lieved that they were acting with au- "3

thority of law. We are, therefore, i

constrained to reverse the judgment of

conviction and order a new trial for

the purpose of submitting that ques-

tion of fact to the jury.

12 N.E.2d at 515-16 (emphasis added);
'

see also 1 Wharton's Criminal Law and ?

Procedure § 157 (1974 Cumm.Supp.).

overthrow of the Government by force or

other unlawful means, or against any other

_ clear and present danger to the structure br .f,

existence of the Government. The contents t'r!

of any wire or oral communication intercept- :ir

ed by authority of the President in the exer-^
cise of the foregoing powers may be" re-;^
ceived in evidence in any trial hearing, arv^
other proceeding only where such intercep- ;>

tion was reasonable, and shall not be other- ._C

wise used or disclosed except as is neces- V
sary to implement that power. (Added ;"

Pub.L. 90-351. title III, § 802. June 19, 1968. ^
82 Stat. 213 [and amended Pub.L. 91-358."-'

title II, § 211(a). July 29. 1970. 84 StaL •

654.)].
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The facts in Weiss suggest that a war-

rant for the arrest of the alleged mur-

''derer could previously have been obtain-

ed, but the court did not require the

'defendants to assert or prove that they

had asked the spurious policeman if he

had taken that step. Weiss is solid au-

thority for the conclusion that appel-

lants' reliance on their superiors for au-

thorization of their activities^would

present a valid mistake of fact defense.

Appellants' affidavits, whfch on appeal

must be accepted, set forth sufficient

grounds for a reasonable belief in the

fact that they were performing a legiti-

mate, approved and authorized govern-

ment operation: their prior associations

with Hunt, his connection with the

White House and the CIA, Martinez' re-

tainer by the CIA, and the furnishing of

identification documents by the CIA, all

lent credibility to this belief. Thus ap-

.'pellants had reasonable grounds for a

(good faith reliance on Hunt's factual

representations. To require a greater

showing of good faith is to change the

[law on mistake of fact.

xj It may be argued that appellants were

mistaken as to the fact of their autho-

rization but still lack a defense since

they engaged in activity which could not

be legally authorized. However, any de-

termination that warrantless bugging of

a domestic organization could never be

legally sanctioned would be a post hoc

UNITED STATES v. BARKER 243
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conclusion. Ever since the^ Presidency of

Franklin Delano Roosevelt, and possibly

since the time of President Wilson,^* the

Government has construed the law to

I)ermit warrantless electronic surveil-

lance as a lawful and reaisonable exercise

of the presidential (executive) power to

safegxiard the nationaj_security from do-

mestic as well as foreign threats. Not
until June 19; 1972, two days after the

Watergate break-in, did the Supreme
Court for the first time reject this claim

and use of executive power. See United

States v. United States District Court,

407 U.S. 297, 92 S.Ct, 2125, 32 L.Ed.2d

752 (1972).'=' These four men can hardly

be held to a prophetic knowledge of con-

stitutional law and to a standard not

met by any President or Attorney Gen-

eral or other individual in the executive

branch of the Government since the New
Deal era.'*

Although the foregoing argument rngiy

establish the existence of a valid de-

fense, it is unnecessary to engage in the

relatively difficult determination wheth-

er appellants' mistake as to the autho-

rization for their actions is a mistake of

fact. As a general rule, ignorance of the

law is no excuse to a criminal offense.

However, this general rule concerning

mistake of law does not apply where a

specific intent is essential to constitute

the crime charged and a reasonable mis-

take of law negates the existence of

such intent." The general rule is like-

14. It is ref>orted that on May 13. 1915. in the

aftermath of the sinking of the Lusitania, Pres-

ident Wilson authorized William J. Flynn.

Chief of the U.S. Secret Service, to tap the

^^, telephones of the German Embassy and the

^; . private homes of the Ambassador and his at-

§^;V Uches. William J. Flynn. Tapped Wires. Lib-

Vvf- erty, June 2. 1928. at 19; Colm Simpson. Lusi-

s^^f: tania 190 (1972). As to the possible use of

surreptitious entry (burglary) at this time by
the United States Government, see Lusitania.

supra, 233-37 and citations to archival docu-
' - tnents in nn. 1. 2 and 3. on the affair involving

the burglary of the Austrian Consulate in

Cleveland on July 18, 1915, and the theft of
the papers of a chemist named Ritter von Re-
ttegh who had given an affidavit concerning
the possible e.>:istence of e.xplosives aboard the

Lusitania.

*5- The Supreme Court in United States v.

L'nited States District Court dealt only with

the domestic aspects of national security sur-

veillance:

We have not addressed, and express no
opinion as to, the issues which may be in-

volved with respect to activities of foreign

powers or their agents.

407 U.S. at 321-22. 92 S.Ct. at 2139.

16. The precise Presidential directives of Frank-
lin D. Roosevelt. Harry S. Truman and Lyndon
B. Johnson authorizing warrantless wire tap-

ping, and part of a memorandum by then Act-

ing Attorney General Ramsey Clark affirming

the policy announced by President Johnson,
are reproduced as an Appendix to this opinion.

17. On the other hand, the general rule in

criminal cases is that a mistake of law upon
the part of the accused does not constitute

justification for his act; that, if he deliber-

ately and intentionally commits the prohibit-

ed act. it is criminal, regardless of his belief
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^^^se inapplicable in a case where the law

is not settled, is obscure or is susceptible

of more than one reasonable construc-

tion."

Appellants pled gxiilty to burglary,

possession of listening and wire tap de-

vices, attempting to intercept oral and
wire communications, and conspiracy to

commit these offenses." The crime of

burglary requires that an entry be made
with the specific intent to commit a

crime. Since the activities following the

entry would not have been a crime if the

authorization appellants believed existed

actually existed, their mistake of law

would negate the required specific in-

tent. The remaining offenses require

"willfulness" which may also be negated

by a bona fide mistake of law. United

States V. Murdock, 290 U.S. 389, 54 S.Ct.

223, 78 L.Ed. 381 (1933); Yarborough v.

United States, 230 F.2d 56 (4th Cir.),

cert, denied, 351 U.S. 969, 76 S.Ct. 1034,

100 L.Ed. 1487 (1956)." Thus even assum-

ing that appellants' mistake was one of

law rather than of fact, /. e,, a mistaken

belief that authorization for national se-

curity wnre tapping of a domestic organi-

zation could legally be obtained, that

mistake could negate a necessary ele-

ment of each offense charged and would
therefore be a legally valid defense. It

is of course unnecessary for us to deter-

mine at this point whether appellants'

asserted defenses will ultimately prove

to be good defenses to the charges since

it is sufficient for withdrawal of the

guilty pleas that appellants merely raise

defenses which will be legally valid if

proven at trial to exist.

The present case may also fall within

the exception to the general rule where
the law, is unsettled or obscure. It is an

that his act was lawful; except in cases

_
where, ignorance of the law may disprove
the existence of a required specific intent
(Emphasis added.)

Townser.d v. United States, 68 App.D.C. 223,
22D, 95 F.2d 352, 358. cert, denied, 303 U.S.

664, 58 S.CL 830. 82 L.Ed 1121 (1938). See
also United States v. Squires. 440 F.2d 859.
863-64 (2d Cir. 1971); Long v. State. 5 Terry
262, 65 A.2d 489. 497 (Del. 1949); United
States -V. One Buick Coach Automobile, 34
F.2d 318; 320 (N.D.lnd.l929); People v. Goo-
din, 136 Cal. 455, 69 P. 85, 86 (1902).

understatement to assert that the law
regarding wire tapping in national secur-

ity cases was not settled at the time of

the Watergate break-in. Presidents and
Attorneys General had participated in

such activity for over thirty years and
had uniformly asserted its validity.

There was no opinion by the Supreme
Court to the contrary until two days aft-

er the instant offenses. :>'

m. .
"

One United States District Judge in

this circuit has already considered and
determined what effect and influence

some of the misrepresentations and pres-

sures referred to above had on two of

the appellants. On July 31, 1974, Judge
(jesell adjudged sentences upon Barker
and Martinez for their role in the Field-

ing (Ejlsberg) ^reakjin in Los Angeles.

See United States v. Ehrlichman, Liddy,

Barker and Martinez, "U.S. District

Court, District of Columbia, Criminal No.
74—116. He hummed up the relationship

of these two "footsoldiers" to their supe-

riors in a sentence:

"You were duped by high (Govern-

ment officials."

Sentencing Transcript, U.S. District

Ck)urt, District of (Columbia, Criminal No.

74-116, July 31, 1974, p. 10. The court

then suspended any sentence and placed

Barker and Martinez on probation for a

three-year period. Judge Gesell's find-

ing that these men were duped seems
equally applicable to their roles, and to

those of Sturgis and (jonzalez, in the

Watergate break-in. The two clandes-

tine operations had much in common and

all the participants in the Ellsberg" oper-

ation also participated in the Watergate
operation under much the same induce-

18. James v. United States. 366 U.S. 213, 221-1

22, 81 S.Ct.. 1052, 6 L.Ed.2d 246 (1961); Cali-r:

fomia V. Latimer. 305 U.S. 255. 261, 59 S.Ct.-

166, 83 L.Ed. 159 (1938); United States v.

Murdock, 290 U.S. 389. 396, 54 S.Ct. 223. 78

L.Ed. 381 (1933); Burns v. State, 123 Tex.Cr.

611, 61 S.W.2d 512. 513 (1933).

19. The majority opinion vacates all but one
count of burglary, one count of possessing lis-

tening devices and the conspiracy count. See
Majority Op., nn. 1, 5.

J
i

i
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ment. That "dupes" could possess the

criminal intent necessary to support

f
charges of burglary and conspiracy is

'conceivable, but on these facts it is high-

•, -ly improbable. The finding that they

^p were "duped" is practically equivalent to

s?~>
finding that they did not possess the req-

^uisite criminal intent. An even greater

^Jeap of faith is required to find that

ig^ilty pleas entered by "dupes" under

potentially great associational, moral and

245

See discussion at page

I', economic pressure were voluntary. The
- only "fair and just" conclusion is to aF-

low appellants to withdraw their pleas

and assert their defense of mistake in a

second trial. The defense may prove un-

successful, but that decision does not

properly lie with this court at this time.

It is apparent that the majority fails

to recognize the high character and es-

timable motives of these four individu-

als. These men are super-patriots; they

have been and remain willing to martyr
'.' themselves in the liberation of Cuba

from communist rule. They have acted

from the purest of motives and in the

V utmost good faith. These men did not

^ intend to steal. They sought only intelli-

J'i gence—oral conversations and _ photo-

f: graphs of letters and documents which
they were to take on the premises. The
burgfery (surreptitious entry and by
ruse) ^ is part and parcel of the autho-

rization for most bugging and wire tap-

.20. Decode § 22- 1801(b) provides:

(b) Elxcept as provided in subsection (a) of

this section, whoever shall, either in the

night or in the daytime, break and enter, or

enter without breaking, any dwelling, bank,
'• store, warehouse, shop, stable, or other

building or any apartment or room, whether
at the time occupied or not, or any steam-

boat, canalboat, vessel, or other watercraft,

or railroad car or any yard where any lum-

ber, coal, or other goods or chattels are de-

' posited and kept for the purpose of trade,

with intent to break and carry away any
part thereof or any fixture or other thing

attached to or connected with the same, or

to commit any criminal offense, shall be

guilty of burglary in the second degree.

Burglary in the second degree shall be pun-

ished by imprisonment for not less than two
years nor more than fifteen years.

2l. The 1972 Presidential election was not the

first to be playufd vMth political espionage In

pmg operations.

9 supra.

Both the majority and the prosecutor

recognize that these offenses are essen-

tially political. While "custom and prac-

tice" is no defense, the political-criminal

nature of the charges and the apparent

prevalence of such intelligence activity

should be parameters in the equation by
which the criminal intent of the- appel-

lants is judged.^* What the majority

does here, in effect, by failing to recog-

nize the validity of their asserted defens-

es, is to hold these appellantsL.criminally

responsible for not sffecifically inquiring

whether Hunt had obtained the written

authorization required by the Act of

June 19, 1968," or determining that they

were operating in a project that was
within the recognized exemptions of that

statute." This demands of them a pres-

cient knowledge of constitutional law

and of our legal system. Hunt's repre-

sentations reasonably conveyed the im-

pression that the Watergate operation

was duly authorized and approved.

Greater reliance is not required to sup-

port a claim of mistake of fact or to

come within the recognized exception to

mistake of law.

At the very least appellants are enti-

tled to an evidentiary hearing on their

allegations, which was denied them. See

an interview former President Nixon granted
James J. Kilpatrick. printed in the Washington
Star-News on Thursday, May 16, 1974, page
A 1, col 1, he revealed that J. Edgar Hoover,
the Director of the Federal Bureau of Investi-

gation (FBI), had apprised him of certain bug-

gmg operations:

He [President Nixon] recalled how much he
had resented it when he learned that his

own offices had been bugged in his 1962

gubernatorial campaign He also remem-
bered 1968 with equal resentment. "There
was not only surveillance by the FBI, but

bugging by the FBI, and (J. Edgar) Hoover
told me that my plane in the last two weeks
[of the 1968 presidential campaign] was
bugged '•

These bugging offenses apparently were not
investigated by Congress or prosecuted.

22. 18 U.SC § 2511 et seq. (1970).

23. 18 U.SC § 251 Hi), supri n. 13.
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Majority Op.. 168 U.S.App.D.C, p.

514 F.2d, p. 248.

I accordingly dissent.

APPENDIX

THE WHITE HOUSE
WASHINGTON

CONFIDENTIAL

MEMORANDUM FOR
May 21, 1940

THE ATTORNEY GENERAL
I have agreed with the broad purpose

of the Supreme Court decision relating

to wire-tapping in investigations. The
Court is undoubtedly sound both in re-

gard to the use of evidence secured over

tapped wires in the prosecution of citi-

zens in criminal cases; and is also right

in its opinion that under ordinary and
normal circumstances wire-tapping by
Government agents should not be carried

on for the excellent reason that it is

almost bound to lead to abuse of civil

rights.

However, I am convinced that the Su-

preme Court never intended any dictum

in the particular case which it decided to

apply to grave matters involving the de-

fense of the nation.

It is, of course, well known that cer-

tain other nations have been engaged in

the organization of propaganda of so-

called "fifth columns" in other countries

and in preparation for sabotage, as well

as in actual sabotage.

It is too late to do an^-thing about it

after sabotage, assassinations and "fifth

column" activities are completed.

You are, therefore, authorized and di-

rected in such cases as you may approve,

after investigation of the need in each

case, to authorize the necessary "investi-

gation agents that they are at liberty to

secure information by listening devices

direct to the conversation or other com-
munications of persons suspected of sub-

versive activities against the Govern-

ment of the United States, including sus-

pected spies. You are requested further-

more to limit these investigations so con-

ducted to a minimum and to limit them
insofar as possible to aliens.

(s) F. D. R.

OFFICE OF THE
ATTORNEY GENERAL
WASHINGTON, D.C.

July 17, 1946
The President,

The White House.

My dear Mr. President:

—

Under date of May 21, 1940, President

Franklin D. Roosevelt, in a memorandum
addressed to Attorney General Jackson,

stated:

"You are therefore authorized and di-

rected in such cases as you may ap>-

prove, after investigation of the need

in each case^ to authorize the neces-

sary investigating agents that they are

at liberty to secure information by lis-

tening devices directed to the conver-

sation or other communications of per-

sons suspected of subversive activities

against the Government of the United

States, including suspected spies."

This directive was followed by Attor-

neys (General Jackson arid Biddle, and is

being followed currently in this Depart-

ment. I consider it appropriate, how-

ever, to bring the subject to your atten-

tion at this time.

It seems to me that in the present

troubled period in international affairs,

accompanied as it is by an increase in

subversive activity here at home, it is as

necessary as it was in 1940 to take the

investigative measures referred to in

President Roosevelt's memorandum. At

the same time, the country is threatened

by a very substantial increase in crime.

While I am reluctant to suggest any use

whatever of these special investigative

measures in domestic cases, it seems to .

be imperative to use them in cases vital-

ly affecting the domestic security, or '

where human life is in jeopardy.

As so modified, I believe the outstand-

ing directive should be continued in

force. If you concur in this policy, I

should appreciate it if you would so indi-

cate at the foot of this letter.
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^"^ In my opinion, the measures proposed

^are within the authority of law, and I

^-have in the files of the Department ma-

fcterials indicating to me that my two

finest recent predecessors as Attorney

^.General would concur in this view.

Respectfully yours,

'vf
. ,

/s/TOM C. CLARK
- £; ;'}l. Attorney General

'JulyiT, "l947 [sic] ] \ "

I. concur.
~

,^/-'. . /s/ HARRY S. TRUMAN

ADMINISTRATIVELY
CONFIDENTIAL

THE WHITE HOUSE
WASHINGTON

June 30, 1965

MEMORANDUM FOR THE HEADS
, OF EXECUTIVE DEPARTMENTS

AND AGENCIES

I am strongly opposed to the intercep-

^'lion of telephone conversations as a gen-

^eral investigative technique. I recognize

i^hat mechanical and electronic devices

.may sometimes be essential in protecting

.our national security. Nevertheless, it is

^clear that indiscriminate use of these in-

R;Vestigative devices to overhear telephone

^.conversations, without the knowledge or

i^/consent of any of the persons involved,

^.^could result in serious abuses and inva-

?-sions of privacy. In my view, the inva-

sion of privacy of communications is a
*^ highly offensive practice which should be

l^engaged in only where the national se-

^curity is at stake. To avoid any misun-
g^derstanding on this subject in the Feder-
§_al Government, I am establishing the fol-

V lowing basic guidelines to be followed by

K all government agencies:

5^'.' (1) No-federal personnel is to intercept

telephone conversations within the

United States by any mechanical or

electronic device, without the consent
of one of the parties involved, (except
in connection with investigations relat-

ed to the national security).

UNITED STATES v. BARKER 247
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(2) No interception ' shall be under-

taken or continued without first ob-

taining the approval of the Attorney

General.

(3) All federal agencies shall immedi-
ately conform their practices and pro-

V" cedures to the j)rovisions of this order.

\. Utilization 'dfTniechanical or electronic,

devices to overhear non-telephone con-

versations is a"n even more difficult prob^

lem, which raises substantial and unre-

solved questions of Constitutional inter-

pretation. I desire that each agency

conducting such investigations consult

with the Attorney General to ascertain

whether the agency's practices are fully

in accord with the law and with a decent

regard for the rights of others.

Every agency head shall submit to the

Attorney General withjn 30 days a com-
plete inventory of all mechanical and
electronic equipment and devices < used

for or capable of intercepting telephone

conversations. In addition, such reports

shall contain a list of any interceptions

currently authorized and the reasons for

them. ._. ^ V .

[^.::^_^V7s/..LONDON B. JOHNSON

, ^-DEPARTMENT OF JUSTICE

November 3, 1966 • -

MEMO NO. 493

TO: All United States Attorneys

FROM: Ramsey Clark

Acting Attorney General

' * • Present practice, adopted
in July 1965 in conformity with the poli-

cies declared by President Johnson on
June 30, 1965 for the entire Federal es-

tablishment, prohibits the installation of

listening devices in private areas (as well

as the interception of telephone and oth-

er wire communications) in all instances

other than those involving the collection

of intelligence affecting the national se-

curity. The specific authorization of the

Attorney General must be obtained in

each instance when this e.xception is in-

voked. Intelligence data so collected
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viill not be available for investigative or

litigative purposes. (Emphasis added.)

WILKEY, Circuit Judge (dissenting):

Judge Wright's opinion for the majori-

ty dramatically—and accurately—de-

scribes the four Cuban-American appel-

lants as "the foot soldiers of the Water-
gate Break-in." That characterization,

in the context of this case, naturally

prompts the question: How much do the

"foot soldiers" customarily know of the

plans and purposes of their High Ojm-
mand? This question epitomizes the is-

sue which confronted Judge Sirica when
the appellants sought to withdraw their

pleas of guilty, and is at the core of

their appeal here.

As "foot soldiers," they took no part in

planning the Watergate break-in and
were informed only vaguely of its pur-

pose. Their willingness to enlist in the

operation and help carry it out under
these conditions derived primarily from
their staunch faith in one man, E. How-
ard Hunt. Revered in Miami's Cuban-
American community as an active partic-

ipant in the fight to liberate Cuba, Hunt
carried high WTiite House and CIA cre-

dentials. The appellants had no reason

to doubt his assertion that he was part

of a special intelligence unit, or to ques-

tion his authority to order clandestine

operations for "national security^' rea-

sons. Long experience with the CIA,
and in secret missions directed against

the Castro regime, had taught the appel-

lants the importance of complete reliance

on, and obedience to, their sup>ervisor.

They were accustomed to operate on a

"need-to-know" basis. It did not occur

to them to second-gxiess Hunt's decisions,

let alone question his aiuthority.^'?' .

On 15 January 'l973,"follov^ng Hunt's

lead, the appellants pleaded guilty to all

1. In addition to their principal defense of lack

of mens rea, the appellants also asserted de-

fenses based on entrapment and selective

prosecution.

2. In the absence of an evidentiary hearing, or

.^ -fact-finding by the District Court, this court
;' ' must take as true the facts stated in the appel-

lants' affidavits.

counts charged against them in connec-

tion with the break-in. It was clear to

them that neither Hunt nor the govern-

ment wanted the "national security" ori-

gins of this or other operations in which

they had participated disclosed; thus, it

was their duty" not to raise a defense

based upon their belief in the authorized

nature -of the break-in. On 14 Septem-

ber 1973, prior to final sentencing—but

after the Senate Watergate hearings of

that summer had exposed the true ori-

gins of the break-in, and the motivation

of the principals—the appellants moved
to withdraw their gxiilty pleas. Their

grounds were essentially two: (1) they

had a legally valid defense to the

charges against them, based on their

mistake as to Hunt's authority; ^ (2)

their guilty pleas were entered involun-

tarily, because based upon a belief that

national security considerations required

their silence. The appellants submitted

extensive affidavits in support of their

motion. On 7 November 1973, without

an evidentiary hearing on the appellants'

factual assertions and without opinion,'

Judge Sirica denied the withdrawal mo-

tions.

The majority, with the exception of^i

Chief Judge Bazelon, do not reach the %
question whether the appellants have a -

valid defense. They hold instead that,

even if the appellants can prove their

innocence, under the circumstances

Judge Sirica did not abuse his discretion

in denying the motion. This is hard to

accept. . . :
'

.

Although the decision whether to al-

low the withdrawal of a guilty plea is

always discretionary with the trial .

judge,' the federal courts have consist- /

ently ., held , that presentence motions "^

should be granted whenever such ap-^

pears "fair and just^" * I agree with the

3, Everett v. United States, 119 U.S.App.D.C

60, 336 F.2d 979 (1964).

4. See, e. g., Kercheval v. United States, 274

U.S. 220, 47 S.Ct. 582, 71 L.Ed. 1009 (1927); /

United States v. Young, 424 F.2d 1276 (3rd

Cir. 1970); Gearhart v. United States. 106 U.S.
.

App.D.C. 270, 272 F.2d 499 (1959).
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majority's conclusion that this is the

. J
proper standard by which to judge the

^<.-.,withdrawaI motion filed in the instant

k-,case. Yet, under this standard, the most

^M'. important factor to be weighed is wheth-

f^" er the movant has tendered a valid de-

'^'. fenseJ As the majority summarizes the

5;yi.cas€ law, "where the motion does assert

^legai innocence, presentence withdrawal

?^;^shpuld be rather freely allowed." *

f*'"-. The reason for this rule of great liber-

ality in granting presentence withdrawal

motions is evident. No due process

guarantee is more cherished than the

right of the individual to a trial, in

which he may confront his accusers and
present a defense to the criminal charges

against him. Where a defendant's mo-
tion asserts a legally valid defense, only

the most compelling of societal interests

can justify a court in denying that mo-
tion and knowingly sending a possibly

innocent man to prison. There are few
cases where such a man ought not be

allowed to withdraw his guilty plea, be-

fore sentencing, under the "fair and
just" standard.

'" As Part II of this opinion explains in

detail, the appellants in the instant pase

have presented a potentially successful

defense, amply supported by affidavit, to

the charges against them. Thus, they

have fulfilled the most important re-

^

quirement for withdrawal of their guilty

r pleas. The majority takes the position,

^'however, that regardless whether the ap-

.: pellants are in fact innocent of the

crimes attributed to them, they must be
held to their earlier pleas—because they
have not presented adequate justifica-

tion for delaying the assertion of their

innocence. It is to this position that I

must register a strong. dissent. On the

facts of this case it is clear beyond doubt

why they delayed—or were delayed—un-

til September 1973 in asserting their in-

nocence. It appears equally clear to me
that fairness and justice require that the

appellants' withdrawal motions be grant-

ed.

I. THE ADEQUACY OF APPEL-
LANTS' REASONS FOR DELAY-
ING ASSERTION OF THEIR DE-
FENSES '_":;;; '

: .

:/ -li)-^^' .

The majority begins its argument with

the unquestionably correct observation

that a gTiilty plea is a "grave and sol-

emn" action,' not to be taken lightly or

whimsically retracted. If an assertion of

legal innocence were always sufficient

justification for withdrawal, the majori-

ty contends, defendants who entered

their guilty pleas for "tactical" reasons

could capriciously decide to change their

tactics and present their defense to the

jury at any time prior to sentencing. In

order to provide a check to such "game-

playing" with the court and to ensure

that the submission of a guilty plea does

not become a mere formality, the majori-

ty concludes:

[A] court, in auldressing a withdrawal
motion, must consider not only wheth-
er the defendant has asserted his inno-

cence, but also the reason[sJ why the
defenses now presented were not put
forward at the time of original plead-
ing.8

These reasons for "delaying" must then

be weighed against countervailing state

interests to determine whether allowing

withdrawal would be "fair and just" un-

der the circumstances of the individual

case.

The majority essentially advances two
reasons why the appellants should not be

allowed a trial in which to assert their

5. See United States v. Joslin, 140 U.S.App.D.C.

252. 434 F.2d 526 (1970); High v. United

States. 110 U.S.App.D.C. 25. 288 F.2d 427.

cert, denied. 366 U.S. 923. 81 S.Ct. 1350. 6

L.Ed.2d 3b3 (1961); Gearhart v. United States,

106 U.S.App.D.C. 270. 272 F.2d 499 (1959).

6. Majority Opinion, 168 U.S.App.D.C.

at . 514 F.2d at 220.citing United States v.

Joslin. 140 US App D C 252. 434 F.2d 526

(1970); United States v. Young. 424 F.2d 1276

514 F.2d—1«>V:

(3rd Cir. 1970); Kadwell v. United States. 315

F.2d 667 (9th Cir. 1963); Gearhart v. United

States. 106 U.S.App.D.C. 270, 272 F.2d 499

(1959); Poole v. United States. 102 U.S.App.

D.C. 71. 250 F.2d 396 (1957).

7. Brady v. United States. 397 U.S. 742. 748. 90

S.Ct. 1463, 25 L.Ed 2d 747 (1970).

Majority Opinion,

— . 514 F.2d at 221.

168 U.S.App.DC. at

21-221 O - 7B - 48
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defenses.' The first is the prejudicial

effect the delay between guilty plea and
wnthdrawal motion has had on the

Government's ability to prosecute its

case.^° The second is the appellants' de-

liberate concealment from Judge Sirica

during voir dire of their true reasons for

pleading guilty. Equipped with these el-

ements of "possible prejudice to legiti-

mate prosecution interests" and "fla-

grant abuse of judicial processes," the

majority assesses the appellants' reasons

for delaying the assertion of their inno-

cence and determines that those reasons

are inadequate under the circumstances

to justify withdrawal of their guilty

pleas.

The majority's analysis is faulty in at

least three regards. First, although the

majority weighs the appellants' initial

reason for not asserting their inno-

cence

—

viz., their belief that national se-

curity considerations required their si-

lence—it ignores entirely the reason for-

the eight-month delay, in presenting

their defense

—

viz., that it was not until

the late summer of 1973 that the appel-

lants could have had enough facts to be

assured that the break-in was conceived

and executed for purely political pur-

ix)ses. Second, the majority exaggerates
both the degree to which the delay has
prejudiced the Government's ability to

9. The question whether the appellants' pleas

procedurally were properly entered is not a

factor in this case. Judge Sirica's lengthy in-

quiry into the validity of those pleas complied
fully with the requirements of Rule 11. (If a
plea has been entered contrary to Rule 11 pro-

cedures, as a rule it must be permitted to be
withdrawn both before and after sentencing,

regardless whether the defendant asserts a le-

gally cognizable defense. See McCarthy v,

- United States, 394 U.S. 459. 89 S.Ct. 1166, 22
L.Ed. 418 (1969).) , -

. As the majority recognizes, however, even
where a plea is properly entered, the standard

for judging the acceptability of®a withdrawal
motion is very lenient, so long as the Govern-
ment's interests have not been substantially

prejudiced. (Majority Opinion, 168 U.S.App.

D.C. at . 514 F.2d at 222, citing United
States V. Joslin, 140 U.S.App.D.C. 252, 434
F.2d 526 (1970) and Kadwell v. United States,

315 F.2d 667 (9th Cir. 1963).) Thus, the prop-

er focus of inquiry in this case is on that prej-

udice, rather than on the thoroughness of the

plea-taking procedure.

prosecute this case and the extent to

which the appellants' dissemblance with
Judge Sirica abused judicial processes.

Third, the "reasonableness" standard the

court sets up for testing the appellants'

mistaken belief—if, as appears, it is a
detached "reasonable man" standard—is

not only wholly inappropriate on the

facts of this case but of questionable

validity as applied to all presentence

withdrawal motions..

A. Appellants' Reasons for Delaying
Assertion of Their Defenses

WTien the majority opinion speaks of

the appellants' "delay" in presenting
their defenses, it uses the term in two
senses: first, to describe their initial de-

cision to plead guilty rather than assert

their innocence; j second, to describe the
eight-month gap between their guilty

pleas and their withdrawal motions. _

JWhen the opinion assesses the reasons
for the "delay," however, it presents

only the explanation for the first deci-

sion. No rationale is given for the ap-

pellants' determination after eight

months to attempt to present their de- ^

fenses. The impression is left that the ,

"delay" in this latter sense was the prod-
J

uct simply of a capricious change in tac-

tics by the appellants.**

10. The majority appears at some points in its

opinion to argue that the eight-month delay

between plea and withdrawal motion in itself

constitutes a factor which weighs against ac-
,

ceptance of the motions. The primary sigiufi-

cance of the length of the delay, however, lies

in whatever prejudice it has placed on the

Government's ability to prosecute the case. In

terms of balancing the interests of the appel- -

lants in withdrawing their pleas against those

'

of the Government in blocking such withdraw-
~"

al, therefore, the length of the delay cannot be . '".

considered an independent factor. .Its:;*!

"weight" is accorded ample recognition as tht/&J

'principal component of the" element of preju-]
-'

dice to the Government " ' ' ' '"
-'J

-'_ -

11. The majority argue in a footnote that the

reasons for the appellants* eight-month delay :

in asserting their innocence are "of no concern
'

at all" in this case, because the appellants'
j^

justification for having entered guilty pleas ini ;
the first place is inadequate. Majority Opin-r

ion, 168 U.S.App.D.C. at , n. 16,
-

514 F.2d at 225-226 n. 16. "ThM appel-*
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In view of the fact that the prejudice

to the Government's ability to prosecute

which may have resulted from the eight-

month hiatus between plea and motion is

the primary argximent advanced by the

majority for denial of withdrawal, the

question whether that delay had a ra-

tional basis is of no small moment. The
appellants' position gains' considerable

strength if the inconvenience to the

Government is countered not only by an

explanation for their original decision to

remain silent but also by an entirely con-

sistent reason for allowing eight months
to lapse before attempting to change

their plea.

According to appellanLs' affidavits,*'

they were convinced at the time of their

trial that the break-in had been a clan-

destine operation spon.sored and ap-

proved by a legitimate Federal govern-

ment intelligence agency. They pled

guilty because they believed national se-

curity interests precluded them from dis-

closing the nature of their activities, and
because they interpreted the guilty plea

of their supervisor, Hunt, as a directive

that they follow the same course of ac-

tion. Few facts about the operation

were revealed in the months immediate-
ly following their pleas of 15 January
1973 which could have g^ven them reason
to believe their assessment was incorrect.

The Executive's public condemnation of

the break-in and disavowals of sponsor-

ship, far from weakening the appellants'

position, were consistent with it:

What occurred after we were arrest-

ed at the Watergate continued to evi-

dence in my mind that what we had

""
lants' original unreasonable beliefs may
have become progressively more unreason-

able is of no import." Ibid. The fallacy in

this position lies in the fact that the major-

ity assert the length of the delay between

guilty plea and withdrawal motion—and

concomitant prejudice to the Govern-

ment's interest—as their primary ration-

ale for applying a stringent test of "objective

reasonableness" to
,
the appellant's origin-

al beliefs. See Majority Opinion 168 U.S.App.

DC. at .514 F.2d at 223-224 and text

168 U.S.App.D.C. at . 514 F.2d at 219-

222 infra. The majority make quite clear that

if the appellants had requested withdrawal

within a short period of tim^ afier entering

engaged in had been a government,in-

telligence operation. When one is ap-

prehended in such an operation one of

two things happen. Either you go to

jail because the government denies the

entire thing or you are not incarcerat-

ed because the government makes se-

cret arrangements or publicly acknowl-

edges resp>onsibility for the operation.

Those who have been apprehended

have no choice in that decision. If the

government does not acknowledge re-

sponsibility then assistance is provided

in the form of expenses, attorneys,

and financial help for the families."

True to the appellants' perception, attor-

neys and financial aid were provided

them, through Mrs. Hunt, despite the

Executive's denial of any responsibility

for the operation.'*

On 23 March 1973, when the appel-

lants were provisionally remanded to the

custody of the Attorney General for an
in-depth study to assist the court in im-

posing sentence," Judge Sirica read to

the courtroom a letter to him from de-

fendant James McCord. In pertinent

part, it follows:

Certain questions have been posed to

me from your honor through the pro-

bation officer, dealing with details of

the case, motivations, intent and miti-

gating circumstances.

I will state the following to you at

this time which I hope may be of help

to you in meting out justice in this

case:

their pleas, the standard for judging their rea-

sons would have been quite low. Majority

Opinion at , 514 F.2d at 222. It is patently

inconsistent with this position tO use a longer

time period as the basis for a much tougher

standard of review without considering factors

which mitigate the delay, or excuse it altogeth-

er.

12. See note 2 supra.

13. Affidavit of Bernard L. Barker. App. at 16.

14. Id. at 17.

15. See Majority Opirsion 168 US App D.C.

at . 514 F 2d at 219 220
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1. There was political pressure ap)-

plied to the defendants to plead

guilty and remain silent.

2. Perjury occurred during the trial

in matters highly material to the

very structure, orientation, and im-

pact of the government's case, and

to the motivation and interest of the

defendants. -

3. Others involved in the Water-
gate operation were not identified

during the trial, when they could

have been by those testifying.

4. The Watergate operation was
not a CIA operation. The Cubans
may have been misled by others into

believing that it was a CIA opera-

tion. I know for a fact that it was
not."

Although this letter fell like a bomb-

shell on the public," it would appear to

have supported, more than weakened,

the appellants' view that the Executive

had required their gxiilty pleas in order

to protect the integrity of a highly sensi-

tive national security matter. The per-

jury of witnesses and concealment of the

involvement of others was certainly con-

sistent with that belief. That the appel-

lants may have been mistaken in think-

ing the CIA itself had sponsored the op-

eration was not news to them. McCord
had asserted as much to the appellants

privately before the trial.^« That CIA
tools and identification pap>ers were used
for both the Ellsberg and Watergate
break-ins," however, indicated to the ap-

pellants that those operations at least

enjoyed the CIA's cooperation,^ and but-

tressed their belief that "he [Hunt] was
part of a national security intelligence

agency that had greater jurisdiction than
both the FBI and CIA." " McCord's let-

ter to Judge Sirica, then, was certainly

not grounds for the appellants to aban-

don their position.

Moreover, although the Executive offi-

cially condemned all attempts to cover

up the source of Hunt's authority and
the nature of his activities, it was not

until 27 April 1973 that the fact of the

Ellsberg break-in, an affair closely con-

nected in the minds of the appellants

with the Watergate break-in, was re-

vealed to the public.^ Barker and Mar-
tinez had engaged in the former opera-

tion in complete reliance on Hunt's rep-

resentation that it was an authorized na-

tional security matter." ' On 22 May
1973 President Nixon issued a statement,

partially reproduced in the margin,^

16. Tr. of Sentencing 3-5.

17. See Sussman, The Great Cover-Up: Nixon

and the Scandal of Watergate 176-79 (1974).

18. Affidavit of Bernard L. Barker, App. at 17.

19. Id. at 14-16.

20. Jd. at 16.

21. Id. at 13.

22. Sussman, supra note 17, at 227.

23. In August, 1971 Mr. Hunt came to Miami,
Florida, met with me and asked me if I

i... would be willing to help him on a matter of

^ national security. He did not at that time

tell me any details with respect to the opera-

tion itself but he did explain to me that it

involved a traitor to this country who had
been giving information to the Russian Em-
bassy.

This operation and the subsequent opera-

tions were handled in a manner that was
consistent in my mind with covert intelli-

jgence operations. I was not given any de-

tauls of the operations, what the targets were

or what our assignment was until shortly

before the operations themselves. For ex-

ample. I did not know that the office we
were to enter was that of Dr. Fielding until

after we had arrived in California and I be-

lieve it was also at that time that I was fir§t

informed by Mr. Hunt that the traitor he had

referred to was Daniel Ellsberg.

Affidavit of Bernard L. Barker, App. at 13-14.

24. [The theft of "The Pentagon Papers"] posed

a threat so grave as to require extraordinary

actions. -. - ;;: ; - - ;. - - -

Therefore during the week following the v
Pentagon Papers publication, I approved the^ .

creation of a Special Investigations Unit "^

within the White House—which later came

to be known as the "plumbers". This was a

small group at the White House whose pria-

cipal purpose was to stop security leaks and '

,

to investigate other sensitive security mat- .;^.

ters. 1 looked to John Ehrlichman for the.:;Vi-

supervision of this group. ""v/Jv

Egil Krogh, Mr. Ehrlichman's assistant, *;^'

was put in charge. DaNnd Young was added .

to this unit, as were E. Howard Hunt and G.
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which deplored the Ellsberg break-in,

but confirmed the appellants' belief that

it was the product of a highly secret

•White House unit, independent of both

- the CIA and FBI, and authorized by the

''-. EVesident "to stop security leaks and to

- investigate other sensitive security mat-

^ ters." Hunt had recruited the appellants

1^* for the Watergate break-in with the as-

f/^surance that, like the Ellsberg break-in,

|f..it involved a highly sensitive question of

^ ; national security. The President, in his

; 22 March statement, expressly asserted

.i
that the intelligence activities of the

v'/' "Special Investigation Unit" "had no

^. connection" with the break-in of the

i^' Democratic headquarters; but, in view
. . of the participation of the same core

group of individuals in both operations,

the appellants understandably could have

¥: continued to disbelieve the President's

disclaimers.

y,. From the latter part of May through
.'/ the first week of August 1973, however,

a steady stream of witnesses described to

the Senate Select Committee on Presi-

: dential Campaign Activities the political

•climate inside the White House before

.the 1972 elections and" the lengths to

I
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which some individuals w^re willing to

go to ensure a smooth re-election for the

President. In particular, the Committee,
and the public, were informed in detail

of the genesis of "Operation Gemstone,"
characterized in the Committee's Report
as "a comprehensive political intelli-

gence-gathering program for CRP [/. e.

—tlie Committee to Re-elect the Presi-

dent]." " Liddy, Hunt, and McCord, ac-

cording to the testimony, were all in-

volved with Project Gemstone; and it

was out of this program that plans for

the Watergate operation arose.** The
message, after three months of testimo-

ny, was clear: if the Executive had at-

tempted to confine the scope of investi-

gation into the break-in, it was not for

sensitive national security reasons, but

for purely political purposes.

Nevertheless, neither Liddy nor Hunt
had testified before the Senate Commit-

tee during the first stage of its hearings.

Incriminating as the testimony had been,

it was surely a difficult decision for the

disillusioned appellants finally, on 15

September 1973, to move that the Dis-

trict Court allow them to withdraw their

guilty pleas." The conclusion that they

Y-^ .J,
Gordon Liddy. The unit operated under ex-

^ ' tremely tight security rules. Its existence

and functions were known only to a very

few persons at the White House. These in-

> eluded Messrs. Haldeman, Ehrlichman and
. ' Dean.

At about the time the unit was created,

Daniel E!Isberg was identified as the person

who had given the Pentagon Papers to The
New York Times / told Mr Krogh that as a

matter of first priority, the unit should find

i. ;' out all it could about Mr. Ellsberg's associ

ates and his motives. Because of the e\
treme gravity of the situation, and not then

knowing what additional national secrets

Mr. Ellsberg might disclose, I did impress
upon Mr. Krogh the vital importance to the

national security of his assignment I did

not authorize and had no knowledge of any
illegal means to be used to achieve this goal.

However, because of the emphasis I put

on the crucial importance of protecting the

national security, I can understand how
highly motivated individuals could have felt

justified in engaging in specific activities

that I would have disapproved had they
been brought to my attention.

Consequently, as President, I must and do
assume resp)onsibility for such actions de-

spite the fact that I at no time approved or

had knowledge of them.

The work of the unit tapered off around

the end of 1971. The nature of its work was

such that it involved matters that, from a

national security standpoint, were highly

sensitive then and remain so today.

These intelligence activities had no con-

nection with the break-in of the Democratic

headquarters, or the aftermath.

9 Weekly Compilation of Presidential Docu-

ments, No. 21, at pp. 695-96 (May 22, 1973)

(emphasis added).

25. 1 Report of the Senate Select Committee on
Presidential Ca.mpaign Practices, ch. 1. § 1(c).

26. Ibid

27. When Hunt finally appeared before the Sen-
ate Committee, on 24 September 1973, he tes-

tified as follows with respect to the motivation
of the appellants in the Ellsberg and Water-
gate operations:

Senator WEICKER. With respect to the

three Cuban-Americans who participated in

the Fielding-Ellsberg break-in, those three, in

your opinion, did those men act reasonably
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had been seriously misled—that their pa-

triotic silence had not helped the coun-

try, but only hurt them—could no longer

be avoided.

When the majority decries the appel-

lants' eight-month delay in seeking with-

drawal, therefore, it cannot ignore the

events which transpired between the

January plea and the September motion.

The facts behind the genesis of the

Watergate break-in were revealed—and
are still being revealed—with excruciat-

ing slowness. It was not until after the

end of Phase I of the Senate hearings

that the appellants could be certain their

initial assessment was wrong. When
this highly important factor is placed in

the balance, whatever prejudice has re-

sulted to the Government from the

eight-month delay becomes much more
justifiable. Particularly in view of the

fact that no irreparable damage was
done to the Government's case, as the

next section will explain, the scale of

"fairness" and "justice'* would appear to

tip decidedly in favor of the appellants.

B. The Interests Militating Against Ac-
ceptance of Appellants' Motions

The majority essentially advances two
reasons why it would not be "fair and
just" to allow the appellants to with-

draw their guilty pleas. The first is that

the delay between plea and withdrawal

motion has substantially prejudiced the

Government's ability to prosecute its

in believing that the break-in was legal,

based upon your apparent authority to direct

them in such an operation?

Mr. HUNT. Yes. sir.
-'

Senator WEICKER. With respect to the

four Cuban-Americans who participated in

the two Watergate Democratic National

Committee break-ins. In your opinion, did

these men act reasonably in believing that

those break-ins were legal, based upon your
apparent authority to direct them in such an
operation? -

. ._

Mr. HUNT. Yes, sir.

Senator WEICKER. Are you now billing

to accept responsibility for the activity of

those Cuban-Americans in those break-ins,

based upon the authority you represented

yourself to have to direct such operations?

Mr. HUNT. Yes, sir.

'Senator WEICKER. And isn't it fair to

say, Mr. Hunt, based upon such things as

case. Unquestionably, the delay has in-

convenienced the Go\'ernment. Witness-

es and evidence will have to be reassem-
bled for trial and a jury selected. Also,

the prosecution will have to show in

presenting its case that it has not uti-

lized testimony given -by the appellants

to the grand jury and to congressional

committees pursuant to their receipt of

"use immunity." 28 That these require-
ments have worked a substantial preju-
dice to the Government's interest, how-
ever, is doubtful.

Reassembling the case for trial would
not appear inordinately difficult. The
Government does not contend any wit-

nesses have died or that evidence has

been destroyed. Indeed, the balance of

advantage is quite the other way: since

the time the appellants entered their

guilty pleas a great deal of new evidence

has come to light. Moreover, the majori-

ty exaggerates the difficulty of selecting

an impartial jury. It is true that pro-

spective jurors may have been exposed,

to the publicity surrounding the facts of

the original trial; but that publicity was
not of the sort which could have predis-

posed their judgment on the primary is-

sue which would be involved in a new
trial. Neither Liddy nor McCord, the

only two defendants who went through a

full trial, based his defense on a belief

that he had been engaged in an authoriz-

ed national security operation. Addi-

tionally, it may be questioned whether at

your past knowledge of the President's

speech of May 8, 1972, on the Haiphong
mining, your White House office, your ac-

_ cessibility to high levels of Government,
your visit to the Executive Office Building

and its agencies, that the Cuban-Americans
acted reasonably in believing that those

— break-ins were legal and that you had the

. authority to direct them? - - ...,'

^ Mr. HUNT. Yes, sir.
',

. 1
J
'^ ^

Senator WEICKER. Well, 1 thank you"
very much, because at least we have started,

I think, from the bottom up, if nowhere else,

to ascertain some of the beliefs which moti-

vated the matters that have come before this

committee. I thank you for your candor.

9 Hearings Before the Select Committee on
Presidential Campaign Activities of the United
States Senate, 93rd Cong., 1st Sess., at 3787-
88 (1973).

28. See Kastigar v. United States, 406 U.S. 441,
92 set. 1170. 31 L.Ed.2d 231 (1972).
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any point during the eight months be-

tween the appellants' guilty pleas and

their withdrawal motions the public's at-

tention was focused on the participation

of the four appellants here, the "foot

soldiers" of the break-in. The on-going

concern of the media was with the in-

-. volvement in the affair of high govern-

- ment officials, rather than the motiva-

i. tion of these four recruits.

,1 Finally, that the appellants were
' granted "use immunity" in order to tes-

-tify before the grand jury and the ap-

propriate congressional committees does

not prevent the prosecution from using

any and all evidence against the defend-

:
- ants which it could have used in the

original trial, and all evidence which it

can show is derived from sources inde-

pendent of the protected testimony.^

To be requireti to make such a showing

obviously places a burden on the prose-

;. cution it would rather avoid, but such

V inconvenience certainly does not rise to

the level of significant prejudice to the

prosecution's case. Indeed, it would ap-

.. pear that, far from causing the Govern-

:! ment to lose evidence, the eight-month
[^'i delay has provided both the Government
'^_\ and the appellants with a wealth of new
^_ evidence which would greatly enhance
"^ the truth-determining process. If the

Government is interested in ascertaining

the true circumstances of the appellants'

>|- involvement, a trial now would be vastly

y superior to one held in January of 1973.

Thus, it is clear that while the appel-

lants' delay in asserting their defenses
has in some respects inconvenienced the

•" Government, the prosecution's case has

V, suffered no substantial prejudice. Par-
* >, ticularly when balanced against the

1 ' strong interest in not sending possibly

innocent men to jail, the Government's
rationale for denying' the appellants the

opportunity to present their defenses is'

unpersuasiver

The majority's second argument for

holding the appellants to their guilty

pleas is even more unconvincing. Ac-

29. Id. at 460. 92 S Ct. 1170.

30. Majonty Opinion 168 US App.D.C. at -—

.

514 F 2d at 223
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cording to the majority, it is important

that "appellants' withdrawal motion is

premised on claims directly contrary to

the representation which appellants

made to Judge Sirica during the plea-

taking procedure." ^ Since they "will-

fully abused and misled the court," they

should not now be allowed to recant.

In the first place, it should be ob-

served that all motions to withdraw
guilty pleas are effectively motions to

allow the defendant to disclaim his earli-

er position. Certainly, it tries the pa-

tience of trial judges to be told one day
that a defendant does not feel he has

defenses adequate to support ia plea of

innocence an^ the next day that he does

have such defenses. Nevertheless, be-

cause of the critical constitutional impor-

tance of the defendant's right to assert

his innocence, even when Rule 11 proce-

dures have been fully complied with, the

standard for allowing the withdrawal of

a gxiilt plea remains very lenient.''

More important, however, in the cir-

cumstances of this case, is the fact that

the appellants' dissemblance with Judge

Sirica was completely in keeping with

their perceived duty to keep secret the

national security aspects of the Water-

gate operation. Their purpose was not

malicious; they could gain no tactical

advantage by it. Viewed from this per-

sp>ective, the majority's description of the

appellants' misdeeds takes on an entirely

new light: " .'

He [Judge Sirica] asked them if they

had ever been employed by the CIA,

and they lied that they had not. He
asked them if they were pleading

guilty for some reason of loyalty, coer-

cion, or inducement, and they lied that

they were not. He asked their mo-

tives for participating in the break-in,

and they retreated into generalities

and half-truths."

Undeniably, this evasive action by the

appellants is important, but not, as the

majority contends, because it shows bad

faith in their dealings with the court.

31. See note 9 supr.i.

32. Majority Opinion 163 U.S.App DC. at
,

514 F.2d at 223
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Rather, it provides persuasive evidence

of their good faith belief that national

security considerations necessitated their

silence. As Barker's affidavit explains:

My belief that this was a government
' operation which was not supposed to

be disclosed was reinforced by the

questioning by the Court at the time

our guilty pleas were entered. In par-

ticular, the Court inquired of us

whether we had ever worked for the

.Central Intelligence Agency. For

Judge Sirica to ask me to respond in

open Court to that question signalled

to me that he had not been informed

by the government of this fact, was
not supposed to know and that I was

^ .not supposed to reveal that any more
than I was supposed to reveal the na-

ture of the operation itself. I viewed

this matter as being the same as re-

garding Mr. Ellsberg and his case. . It

was not my position to make any dis-

closure as to this operation _to say
"

. nothing of revealing the existence of

the Fielding office entry. The govern-

ment knew about both and the deci-

sion as to disclosure was that of the

government, not mine.^

Further evidence that the motive of

the appellants was not to mislead the

court, but simply to reveal nothing

which the "government" did not wish

disclosed, is provided by their blanket re-

sponses to Judge Sirica's skeptical ques-

tioning.^ They were not artful liars.

At one point. Judge Sirica went so far as

to state that he did not believe Mr.

Barker, when the latter disclaimed

knowledge of the origin of the group's

expense money.'* Unquestionably, the

judge was exasperated; that he was
misled is doubtful..,^;

. ..^
*

-.
: ^

Nor can it "be said that the appellants

"abused" the judicial process, in the cul-

pable sense of the word. They did not

lie to the court for their own ends, or to

33. Barker Affidavit, App. at 18.

34. See the representative excerpt in the Major-

ity Opinion 168 U.S.App.D.C. at , 514 F.2d

at 215.^

Similarly, 'the appellants' adamant refusal to

allow attorney Rosenblatt to present a "lack of

protect a private individual or group of

individuals. If the majority accepts, as

it must, appellants' allegation that they

believed they were acting at the' di-

rection of the government itself, then it '

should also accept that the appellants •-;>

lied only to protect the public. It would^
appear to run counter to both the letter' :;

and the spirit of the "fair and just" \

standard to' ^\ise^ tlie " appellants' ^ public-:^

spirited, though mistaken, action. as &^^
reason for denying them now the oppor->;^3§

tunity to prove their innocence.ibls^^'iii;^

In sum, when balanced against the ap-'' -t!

pellants' fundamental right to a^ trial,

the two rationales advanced by tlie rna-^'^

jority for denying the appellants' motion

-

are far from compelling. The Govern^'

'

ment has been inconvenienced by the de-' -

lay, but not substantially prejudiced. : .

The District Court has suffered some ag-
.

gravation over the appellants' early re-
~

fusal to reveal all they "knew" about the

break-in. Given the appellants' motive,'

however7 it cannot fairly be said that 7"

they "abused" the judicial process.

'

Nevertheless, as will be discussed in the

next section, it is upon this weak foun-

dation that the majority bases its pri-

mary argument for denying the appel-

lants' withdrawal motion.

C. The "Reasonableness" of the Appel-

lants' Reason for Delaying the As-

sertion of Their Defenses

The gravamen of the majority's posi-

tion is contained in the following para-

graph:
. ri,

In a case such as this, involving pos-

^

sible prejudice to legitimate prosecu-

tion interests, a flagrant abuse of judi- -

cial processes by the appellants, . .

we do not think it is a sufficient rea-^. I,

son, to^merit withdrawal of the guilty

pleas, that' appellants may in fact hav#
labored under a subjective impression

that "national security" considerations'

criminal intent" defense (based on their mis- ;_^
take in thinking the break-in was authorized) '_^;^

reveals not their bad faith in raising that ^^-^M^
fense now, but the strength of their originaJi,^

belief that national security considerations ^l^^
quired their silence. .^.^'

35. Tr. at 417. - ^^M
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required their silence at trial. If sub- the Government,

jective impressions, however irrational

and unfounded, were enough, any de-

fendant could claim them and thus se-

cure tactical advantages by pleading

guilty and delaying his withdrawal

, motion to a point where retrial would

> be onerous or impossible for ^ the

:f
.Government. In our view, the proper

"^ ,', question in this case is not whether
:*'

'. appellants entertained the erroneous

belief that silence was their duty, but

whether this belief was, in an objec-

tive sense, reasonable in the circum-

stances. . . That the belief was
a mistaken one does not mean that it

was necessarily unreasonable.

But we have no doubt whatever as to

the unreasonableness of appellants' be-

lief.^

First, it should be noted that the ma-

jority does not here set up a standard by

which to measure the validity of all pre-

sentence withdrawal motions. (It could

hardly be otherwise, given the strictness

of the standard.) Rather, as the itali-

cized language at the beginning of the
':'"- paragraph makes clear, the majority

1^' finds this test of "objective reasonable-

^ , ness" justified only because of the al-

' leged prejudice to the Government and

abuse of the District Court present in

this particular case. I have already

discussed in detail the weakness of both

> these rationales for denying appellants'

;^.^motion. They are wholly inadequate

^^ bases for such a stringent standard. As
V .will be discussed in more detail below,

X such a standard might be appropriate for

\ judging posteentence withdrawal mo-
Wtions; but it can never be justified in

s^ presentence situations.

257

j^'.v'-^The majority obfuscates the issue by
^^appearing to argue that the only alterna-

/• tive to a test of objective reasonableness
IS to allow "subjective impressions, how-
ever irrational and unfounded" to dictate

^thdrawal. Unquestionably, there is a
legitimate judicial interest in preventing
defendants from whimsically withdraw-
ing their pleas, or submitting a motion
purely to gain a tactical advantage over

It would^ appear, how-
ever, that, at least in the vast majority

of presentence situations, the necessary

control can be provided by a test of sub-

jective, as opposed to objective, reasona-

bleness. . Under such a test, a judge does

: not have tbr accept a defendant's expla-

nation for. desiring to withdraw his plea

unless the defendant can sho.wf thaf the

.,; erroneous belief upon which^Ke^premisfed

'his plea w^'reasonable /or i^/j/m under

the "circumsTances. ; - ..• 7 ;,
'

. : . -.

- .This stari<3ard, of subjective reasona-

bleness, does of course require the proof

of sufficient facts to convince the trial

court that ft. was reasonable for a man
of the defendant's background and expe-

rience to make such a mistake. - The
court does not have to accept as the ba-

sis for a withdrawal motion all "subjec-

tive impressions, however irrational and
unfounded." The majority's fear, there-

fore, that, without a test of objective

reasonableness, defendants could easily

gain tactical advantages over the

government—by inventing stories to

support withdrawal—is unwarranted.

-Ekjually^ fmportant, once having deter-

mined^ that" the defendants' mistake was
- subjectiyelyj-easonable under the cir-

cumstances, 'the trial judge is not bound
thereby to grant the defendant's motion.

The courririust still balance the extent

to which that mistake affected the vot-

untariness of the defendant's original

plea against the prejudice the Govern-

ment will suffer if unexpectedly re-

quired to try the case, in order to deter-

mine if withdrawal is "fair and just."

The fundamental difference between

this approach and that of the majority is

that, once having established the bona

fide nature of the defendant's error, the

focus is placed on the degree to which

that error rendered the defendant's plea

involuntary. The greater the coercive

effect of the original circumstances, as

legitimately perceived by the defendant,

the stronger must be the prejudice to

the Government to warrant denial of the

defendant's withdrawal motion. To my
mind, this balancing process is the only

36. Majority

514 = 2-;- 17

Opinion 168 U.S.App D C. at 514 F.2d at 224.
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approach which is compatible with the

"fair and just" standard.^'

The voluntariness of a guilty plea is

archtypically a subjective question. If a

defendant would not have pled guilty

but for his mistake, his action was not

voluntary. That a perfectly "reasonable

man" would not have made the same
error or entered the same plea under the

circumstances does not render the de-

fendant's plea any more voluntary. It

would seem to me violative of the basic

premises of the "fair and just" standard

to hold a possibly innocent man to an

involuntary guilty plea because he failed

to act as would a detached, "reasonable"

citizen in the same situation.

This is not to say that the "reasonable

man" standard may never be appropriate

in evaluating withdrawal motions. Un-

der Rule 32(d) of the Federal Rules of

Criminal Procedure, postsentence with-

drawal motions may be granted only to

prevent "manifest injustice." This strin-

gent rule comports with the strong pub-

lic policy supporting the "stability" of

final judgments '* and discourages mo-

tions which are effectively attacks on

37. The majority attempt to nullify the distinc-

tion between this approach and their own by
arguing that we have simply assessed the rele-

vant factors in opposite order. Majority Opin-
ion 168 U.S.App.D.C. at . 514 F.2d at

224-225, n. 15. This argument misapprehends

the basic difference in our positions. If I

understand their approach, the majority

would erect two sliding scales—one measur-

ing the strength of the prejudice to the

Government if a withdrawal motion is

granted, and the other gauging the strength

of the defendants' reasons for delaying

.the assertion 'of his innocence. When the

prejudice to the Government reaches a certain

level on the first scale, withdrawal will only be
. allowed the defendant if his reasons attain a

position of "objective reasonableness" on the

^ second scale. No matter how greatly the de-

fendant's erroneous belief may have affected

the voluntariness of his plea, or h^w reasona-

ble his mistake was for tym, he will not be
allowed to present his defense.

This is not my approach, regardless of the

attempted order of analysis. The majority's'

statement that I would look first to the reason-

ableness of the defendant's belief is correct.

That inquiry, however, is limited to a determi-

nation of the honesty, or subjective validity, of

the deTendant's error. (If his mistake has nc

credible basis, little prejudice to the Govem-

the judge's sentencing decision." United

States ex rel. Curtis v. Zelker,^" cited by

the majority as its principal support for

use of an objective standard to judge
withdrawal motions, involved just such a

postsentence request. Indeed, the de-

fendant there did not seek to have his

judgment vacated until seven years after

he had been sentenced to a term of

twenty years to life.** Equally impor-

tant, the defendant was convicted in

state court, not federal court. His mo-
tion, therefore, came in the form of a

petition for habeas corpus filed in dis-

trict court. The court of appeals, re-

viewing the district court's decision, was
concerned only with determining wheth-

er minimal constitutional standards had

been met in this situation. It is difficult ,r

to conceive of a case where the defend-

ant's burden of justifying his delay in

asserting his innocence could be greater. ^

The radical difference of Curtis from thev

case at bar is readily apparent. .- . -

The other cases cited by the majority7'^. V
United States ex rel. LaFay v. Fritz*' >*^

and Townes v. Pe3rton,*' also involved
'

habeas petitions in the federal courts

ment need be found to justify denial of a with-

drawal motion.) If it appears that the defend-

ant reasonably believed, in the light of his ex-

perience and background, the facts which he ..

asserts to support his motion, his reliance

thereon is established as foundational to the

balancing process which follows. Whether a

detached reasonable man would have believed

those facts is not germane. Rather, the bal-

ance is between the prejudice to the Govern-

ment and the degree to which the defendant's

mistake affected the voluntariness of his plea.

This, in my estimation, is the proper measure
of the "fairness and justice" of allowing the

defendant to withdraw a mistaken guilty plea.

38. High'v. United States, 110 U.S.App.D.C. 25,

27, 288 F.2d 427. 429, cert, denied, 366 U.S.

923, 81 S.Ct. 1350, 6 L.Ed.2d 383 (196J)."': .,

39. Kadwell v. United Sutes, 315 F.2d 1567, 670

(9th Cir. 1963). " --^ -^ . ^ ^- ^^^ ri^ v-

40. 466 F.2d 1092 (2d Qr. 1972), cert, denied,-

410 US. 945, 93 S.Ct. 1045, 35 L.Ed.2d 612

(1973). . ., , ./ V J

41. Id. at 1097. . <i

42. 455 F.2d 297 (2d Cir), cert, denied, 407 U.S.

923, 92 set. 2471, 32 L.Ed.2d 809 (1972).

43. 404 F.2d 456 (4th Cir. 1968), cert, denied,

395 U.S. 924, 87 S.Ct. 2083, 18 L.Ed.2d 1335

(1969).

I
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seeking to vacate state court convictions the interests ascribed to the GoVemment
on constitutional grounds. Moreover, in and the trial court by the majority opin-

i
m

LaFay the basis for the defendant's al-

leged mistake was a promise by his law-

yer as to the type of sentence which
would be imposed. It is settled constitu-

tional law, however, that a defendant's

.plea is not rendered involuntary by his

• lawyer's misjudgment of law,** or misas-

[ sessment ' of sentence,*^ so long as his

counsel is competent. Thus, even an ob-

jectively reasonable error by a defendant
in this situation is. insufficient to justify

setting aside a guilty plea.*® In Townes,
the defendant's constitutional claim was
based on a generalized fear that the ju-

dicial system was biased against him.
Again, this claim was not raised until

long after sentencing; and the defend-
ant alleged no facts with which to sup-
port his belief. The court held that un-
der these circumstances, a federal writ
would not issue.

-The instant case does not involve a

post-sentence claim requiring application

of the "manifest injustice" rule. Nor is

this court called upon to overturn a state

court judgment on constitutional

grounds. Rather, we are presented with

a presentence motion, entered in a feder-

al court, governed by the "fair and just"

standard. Under these circumstances,

the stringent test of "objective reasona-

bleness" is wholly inapposite.

V Under my position stated above, it re-

mains to show, first, that it was reasona-

ble for the appellants, with their particu-

lar ex{>erience and background, to be-

lieve national security considerations re-

quired their silence and, second, that this

ion fall far short of the level of preju-

dice necessary to cut off the appellants'

right to a trial.

1. The Context of the Appellants' Be-

- ^ lief :: ^-:. .-1- -.:^:;-;

It is impossible fully to appreciate how^
the appellants could have believed in

January 1973 that their silence was re-

quired without understanding their back-

ground and prior experience in govern-

ment operations. All were, and are, bit-

ter opponents of the Castro regime in

Cuba. They blame the Communists for

the loss of their homes and livelihood.

They exhibit a single-minded dedication

to the cause of eradicating Communism
in Cuba and preventing the spread of

Communism to this country. They were
willing in 1972 to grive their full coopera-

tion to any government operation which

they believed was directed against trai-

tors to this country or aiders and abet-

tors of the Castro regime. This was
their patriotic duty, and they performed
it unquestioningly.

- All but Gonzalez had taken part in the

Bay of Pigs affair. Barker and Mar-

tinez were in the employment of the

CIA even before that operation, and con-

tinued working for the agency thereaft-

er. (Indeed, Martinez was still working

for the CIA and receiving a monthly sal-

ary up until the night of his arrest in

connection with the break-in.) They
have known each other for over thirty

years. Gonzalez is a long-time friend of

0r'- belief rendered their guilty pleas invol- Martinez's and was familiar with the

untary. If the appellants' error was in-

deed "reasonable," and ba^ic to their

.-V_ pleas, it requires governmental and judi-

cial interests of truly compelling force to

j': justify denying their withdrawal motion
^. " under the "fair and just" standard. I

l]^ Have already made clear my belief that

•i*^ *4. Brady v. United States. 397 U.S. 742. 90
> S.Ct. 1463, 25 L.Ed. 2d 747 (1970); McMann v.

Richardson. 397 U.S. 759. 90 S.Ct. 1441. 25
L.Ed.2d 763 (1970); Parker v. North Carolina.
397 U.S. 790. 90 S.Ct. 145S. 25 L.Ed.2d 785
(1970),

CIA connections of his colleagues. He
and Sturgis both had worked clandes-

tinely against the Castro regime since its

inception. They form a closeknit group,

bound by ties of personal friendship and

common interest. Above all, they are

loyal—loyal to each other, and to the

45. United States ex rel. Bullock v. Warden,
Westfield State Farm, 408 F.2d 1326 (2d Cir.

1969), cert, denied. 396 U.S. 1043, 90 S Ct. 688.
24 L.Ed 2d 686 (1970).

46. 455 F.2d at 303 (Feinberg, J., concurring).
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cause of fighting Communism, in this

country as well as in their native land.

E. Howard Hunt is a figure of no lit-

tle renown in Miami's Cuban-American
community. Only Barker knew him per-

sonally before 1971, but as "Eduardo"
apparently many, including the other ap-

pellants, knew of his efforts as a CIA
official to help liberate Cuba. Hunt was
the supervising agent for the CIA in

connection with the Bay of Pigs invasion

and Barker's immediate supervisor. His

credentials as a government agent with

topHsecurity clearance were impeccable.

Hunt renewed his contact with Barker

in April of 1971 and told him he now
held a high position in the White House.

Barker confirmed that fact in the sum-
mer of 1971 in Washington, when he vis-

ited Hunt at the Executive Office Build-

ing, where his office was located. Bark-

er knew Hunt was supposedly "retired"

from the CIA, but in Barker's mind this

fact carried little significance. Thus, in

August of 1971, when Hunt solicited

Barker's aid to help him in a matter of

"national security," "involving a traitor

to this country who had been giving in-

formation to the Russian Embassy,"
Barker readily agreed. Before the now-
famous Fielding-Ellsberg break-in, Hunt
informed Barker that "he was part of a

national security intelligence agency that

had greater jurisdiction than both the

FBI and the CIA." Hunt discussed the

possibility that this intelligence agency

might serve as a nucleus for renewed
efforts to liberate Cuba.

Barker and Martinez (who was among
those solicited to effect the Ellsberg

break-in) were given no details of the

operation. This was consistent with

their belief that it was a highly sensitive

national security operation. As mere op-

eratives, it was unnecessary, indeed fool-

hardy, for them to know more. Their

belief in the authorized nature of the

affair was reinforced by Hunt's confir-

mation that the equipment, disguises,

and fake identification papers Tased in

the operation had been provided by the

CIA,

The Watergate operation itself en-

joyed similar authorization in the minds

of the appellants. They, were told only

that Hunt had information that Cuban
Communist money was going into the

Democratic campaign and that they

were to photograph documents which

would be analyzed to obtain evidence of

this fact. - Again, fake identification pa-

pers were provided by the CIA. The
appellants had no reason to doubt Hunt's

authority. Not only was he a well-

known CIA official and personal friend

of Barker's, but he had advance knowl-

edge of events to which Barker believed

only a high-ranking intelligence officer

would have access: viz., the resignation

of Mr. Helms as Director of the CIA,

and the mining of Haiphong Harbor. .

After their arrest, as was noted earlier

in this opinion, the appellants received

treatment entirely consistent with their

belief that they had been engaged in a

government intelligence " ~ operation.

Rather than acknowledge responsibility
^

for the operation, the Executive denied

any involvement. Surreptitious assist-

.

ance was provided the appellants in the

form of expenses, attorneys, and finan-

cial help for their families. -

The government's apparent desire to

keep its role in the break-in secret indi-

cated to the appellants that as little as

possible of what they regarded as the

true nature of the operation was to be

revealed. When Hunt told Barker he

had decided to plead guilty and that

they did not have any defense, their be-

lief that this was the government's posi-.

tion was confirmed: • - - . ; -
; :

.

This represented to me a final decision

that there would be no disclosure at

trial as to the true nature of the oper-'

ation we had engaged in and that the

-

' plan which was to be followed was for'

us to plead guilty. . : .
" '-

"

Given the appellants' past experience

with clandestine operations, and their

complete reliance on Hunt's instructions

throughout their relationship with him,

that they should have felt compelled to

47. Affidavit of Bernard L. Barker, App. at 18.



751

j's^.atifle their defenses and plead guilty is

^certainly understandable. They knew

^ they had a good defense. Their lawyer,

^ Rothblatt, believed so strongly that a de-

^j^fense based on a lack of criminal intent

g would succeed that he refused to plead

!^^ them guilty. Yet Hunt had told them
i.5they had no defense. In their minds, the

i^^signal was clear: the government want-

^ ed the national security aspects of the
!'. "operation, and the activities of the top-

secret intelligence agency of which Hunt
was an official, kept under wraps. If

' their leader was prepared to go to jail to

;
protect that information, certainly they

-were loyal and dedicated enough to fol-

low his lead. 3

The majority argues that the defend-

ants belief was "patently unreasonable"

in several respects. I have observed al-

ready that it is improper in this case to

judge the appellants' belief by a test of

.•• "objective reasonableness." To the ex-

^ tent that "patently unreasonable" means
?' unreasonable from the standp>oint of a

detached "reasonable man," the majori-

I;..;
ty's argument has been answered. To
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to highly sensitive national security fn-

formation. The appellants had' no way
of knowing at this time (two months
after the 1972 election) that the Execu-
tive's desire was not to protect the integ-

rity of sensitive foreign intelligence in-

formation, but rather to cover up the

involvement in the affair of high White
House officials. This situation became
clear, as was discussed earlier, only after

the Senate Hearings had exposed the

truly "unbelievable" genesis of the

Watergate affair.

Second, the majority asserts that it

was unreasonable for the appellants not

to seek out "responsible Government of-

ficials" "in the CIA, or the State Depart-

ment, or the Defense Department, or the

White House" to ascertain whether, in

fact, the "national security" was at

stake.*' This suggestion displays a grave

misunderstanding on the part of the ma-
jority of the defendant's situation.-

Hunt had told them he worked for an

agency with "greater jurisdiction than

both the FBI and the CIA." Qbviously,

a limited number of officials would be

privy even to the existence of such an

agency, let alone its clandestine opera-

g the extent, however, that it means whol-
^ly irrational, or subjectively unreason-

fe»ble; a response is necessary. _ .12 3f- tions, Through long experience with the

The majority points first to the fact CIA, Barker and Martinez knew that

^ ^that the guilty pleas were entered only even within an intelligence agency the
•^' after the prosecution had outlined a
^:j strong case against Hunt and Liddy—to

i^the effect that they had planned the
•„ break-in for purely partisan purposes—in

'^t its opening argument. "After hearing

^ all this, it was patently unreasonable for
',-[ appellants to continue believing that

^ they had been part of a legitimate na-

^ tional security enterprise requiring their

^.silence at trial." ** As far as the appel-

W' lants were concerned, however, the pros-

¥^/ ecution had simply outlined the facts as

1 - they would have appeared to anyone
•i who did not know the "true" reasons for

the break-in^ If the case against them,
t>a3ed on a theory of pure political intri-

gue appeared "virtually watertight," it

^as just as well—because no one would
suspect that their mission in fact related

48. Majority Opinion. 168
at -

. 514 F.2d at 225.

U.SApp.DC.

number of individuals who were in-

formed of an operation often was strict-

ly, and understandably, limited. If they

directed an inquiry to the wrong person,

they might breach the security, and
thereby destroy the efficacy, of related

operations. As Martinez explained with

regard to the Ellsberg break-in:

[D]ue to compartmentalization which

exists in intelligence units and in par-

ticular, in the CIA, I was not sure

whether my CIA supervising agent

was supposed to know about my par-

ticipation in these national security in-

telligence operations. . As a

result, I broached the name of Mr.

Hunt with my supervising agent some-

time around the time of the Fielding

office entry. The subsequent response

49. Id. 168 U.S.App.D.C. at . 514 F.2d at

225
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I received from my super\'ising agent

indicated to me that he had not been

informed by his superiors and accord-

ingly, that I was not supposed to dis-

close any information about these op-

erations to him.^
Barker and Martinez were trained

agents. Sturgis and Gonzalez had long

worked in clandestine intelligence ojiera-

tions. They knew the value of secrecy

and the danger of leaks. They were ac-

customed to depend entirely on the rej>-

resentations and authority of those dele-

gated to lead them. They were disci-

plined. It misconstrues their back-

ground and character entirely to argue

that they not only should have ques-

tioned Hunt's decision, but also carried

any doubt they had to a variety of feder-

al agencies for discussion.

The same misconception lies at the

heart of the majority's third, and most

important, contention

—

viz., that the ap-

pellants should have informed Judge Sir-

ica of their "national security" concerns.

According to the majority: :. .^ -

It would be utterly destructive of the

judicial system if a defendant were to

be permitted, without any predicate in

reasonableness, to minimize the signif-

icance of a misrepresentation to the

court by an assertion of his belief in

some value pierceived as higher than

the court's. . . [A]ppellants

themselves met in camera with the

judge during the plea-taking proce-

dure and had ample opportunity to

seek out his advice.*^

First, it bears repeating that, in the only

sense which I consider compatible v^dth

the "fair and just" standard, the defend-

ant's belief had ample "predicate in rea-

sonableness." Second, I find a disturb-

ing self-righteousness in the majority's

implication that no citizen ought to con-

template values higher than those of a
federal court. Certainly the Supreme
Ck)urt does not feel it would be "utterly

destructive of the judicial system" not to

entrust federal judges with secret "na-

tional security" material. In EPA v.

Mink " the CJourt interpreted the Free-

dom of Information Act" not to allow

judicial review of government security

classifications, or even the in camera in-

spection of classified documents in order

to separate secret and nonsecret

matter.^ Congress has since revised the

statute to give federal judges this pow-
er; ^ but the point is that it is certainly

not surprising that a defendant could be-

lieve a judge was not among those with

authority to know the most closely"

guarded security information. .../.-

Particularly in this case, where Judge
Sirica's questioning revealed to the ap-

"

pellants that the government had not -

even informed him Barker and Martinez .

worked for the CIA—let alone that they

had taken part in the Ellsberg break-

in—it was perfectly understandable that

the appellants would not have entrusted

him with their knowledge. It appeared

to them the government did not think it

desirable that the judge should know
even rudimentary facts about their intel-

ligence operations. Moreover, Judge Sir-

ica, during voir dire, made quite clear his

desire to. bring to light all the facts sur-

rounding the break-in.^ This was pre-

cisely what the appellants considered

was their duty to prevent.

50. Martinez Affidavit, App. at 22. As a practi-

cal matter, it is difficult to conceive exactly

how these four Cuban-Americans" would go

about contacting "responsible Government of-

ficials" of the CIA, State or Defense Depart-

ments, or the White House. Past which gate

would they have been allowed to go?

51. Majority Opinion 168

at . 514 F.2d at 225.

U.S.App.D.C.

52. 410 U.S. 73. 93 S.Ct. 827. 35 L.Ed.2d 119

(1973).

53. "5 aJ.S.C. § 552 (1970). Section 552(b)(1)

exempted from the forced disclosure require-

ment of the Act those matters "sp)ecifically -

required by Executive Order to be kept secret ^'/i

in the interest of national defense or foreign v 7;

policy. ._.-.. - - - -^-;v;

54. 410 \3.S. at 81-84. 93 S.Ct. 827. __ " '^

55. P.L. No. 93-502. 88 StaL 1561 (1974).

56. During voir dire. Judge Sirica explained: ^-

J

J I want you to be straightforward with these .^
questions. I want you to come forward in a ^*^

truthful manner, ... it doesn't make .?

any difference to this Court who you might *>

mention or what it hurts or helps. . . -

Tr. at 386. ;.'
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In sum, in light of their background in

intelligence work and their relationship

with Hunt, the appellants' belief that

the government did not want the "na-

tional security" aspects of the Watergate

operation disclosed was reasonable, and

their failure to make their belief known

*. to Judge Sirica or other "responsible of-

^j= ficials" was justified under the circum-

Sr^ stances as they then believed them to be.

^^2; The Voluntariness of the Appellants'

^^ - " Plea

• ' The question of the degree to which
"''

the appellants' belief affected the volun-

.' tariness of their plea is readily answered.
-' Their belief effectively dictated their

plea. Not only did the government's ap-

parent desire deprive them of their only

valid defense, but Hunt had made clear

that a guilty plea was mandated under

the circumstances. The appellants obvi-

'> ously did not want to go to prison, but
." they felt they had no choice. Theirs was
' the paradigm of an involuntary plea.

That it was entered with the advice of
' competent counsel, and after extensive
' questioning by Judge Sirica, does not

V 57. Judge Bazelon's concurrence in the^ majori-

^ ty opinion places great weight on this factor:"

y'~ The District Court and the defendants' attor-

.• " ney both very carefully sought to disabuse

the defendants of any notion that they were
required to plead guilty and also sought to

uncover their motive in pleading guilty.

These efforts were unsuccessful. In light of
' the diligent efforts of their attorney and the

careful interrogation by the District Judge,

one must conclude that the defendants'

pleas were voluntary They made a bargain

with the government and were under no ap-

_v prehensions as to what that bargain meant.

j?^ Under North Carolina v. Alford. 400 US. 25.

fe^-. 91 S.Ct. 160. 27 L.Ed.2d 162 (1970). we must

^.- - enforce that bargain.

W Concurrence of Judge Bazelon. 168 U.S.App.
i D.C. at n. 1. 514F.2d at 227 n. 1 (emphasis

added).

In the Alford case, the Supreme Court held it

is not constitutional error for a trial judge to

accept a "guilty plea from a defendant who
disclaims his guilt, so long as "the plea repre-

sents a voluntary and intelligent choice among
'he alternative courses of action open to the

defendant." 400 U.S. at 31. 91 S.Ct. at 164

femphasis added). Without this freedom of

choice, there can be no "bargain." Judge Ba-
zelon appears to argue that because the appel-
lants were advisf-d they could pleid innocent
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^
change its involuntary nature.'^ The ap-

pellants did not make a reasoned deci-

sion based on the chances of success at

trial of their "national security" defense.

They simply accepted that a gTjilty plea

was required of them because the asser-

tion of that defense was incompatible

with the necessity for silence. It was
not. until eight months ^Tater, when the

actual genesis of the Watergate opera-

tfon had been revealed in full, that the

appellants could make a reasoned deci-

sion. Then they moved the District

Court to allow them a trial.

Given the involuntary nature of the

appellants' gxiilty plea, and the relative

weakness of the governmental and judi-

cial interests opposing its withdrawal, I

would hold that the District Court

abused its discretion under the "fair and
just" standard when it denied the appel-

lants' motion.

II. THE LEGAL MERIT OF APPEL-
LANTS' PROFFERED DEFENSE

The majority held that the appellants'

defenses were waived regardless of their

merit.^ As I dissent from this view, and

and instead "chose" to plead guilty, their plea

was perforce voluntary. The appellants, how-

ever, believed they had a directive from their

immediate superior to plead guilty. Only in

the most mechanical sense can it be said that

"footsoldiers" who obey the order of a superi-

or officer have made a voluntary choice to do

so. Concomitantly, if the appellants were

counseled to take a course of action which, in

their minds, would have required disobedience

to their leader and disloyalty to their country,

that alternative was never truly "open" to

them. The Alford case. then, affords little

support to Judge Bazelon's position. In every

sense which has meaning in the context of

withdrawal motions, the appellants' pleas did

not represent a voluntary choice to waive as-'

sertion of their innocence.

58. Although eschewing a decision on the mer-
its of the appellants' proffered defenses, the
majority in a footnote makes the gratuitous

observation that "the national security defense
that appellants would assert if they were
granted a trial has been rejected as a matter of
law by the only court that has considered it.

United States v. Ehrlichman. D.D.C.. 376
F.Supp. 29 (1974)." Majority Opinion. 168

USAppDC. at
. 514 F.2d

at 226-227 n. 17.
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as the assertion of a valid defense is

critical to the leniency of the standard

applied to a presentence withdrawal mo-
tion, it is necessary for me to address the

question of the legal merit of the appel-

lants' assertion of innocence. I conclude

that the appellants' principal defense,

based upon their mistake as to the au-

thorized nature of the break-in, consti-

tutes a legally valid defense to the

charges against them.^' Their with-

drawal motion should have been judged

accordingly.

It is a commonplace of criminal law

that an honest "mistake of fact" negates

criminal intent, when the defendant's

acts would not constitute a crime if the

facts were as he suppyosed them to be.*"

Conversely, a "mistake of law" is gener-

ally held not to excuse the commission of

an offense, even though the defendant

was unaware his action was prohibited.*^

The frequent difficulty of distinguishing

"law" from "fact," as well as the reluc-

tance of modem courts to hold individu-

als criminally liable when _ they acted

with honest and innocent purpose, how-

ever, has led to some erosion of the prin-

ciple that "everybody is presumed to

know the law" ^ When presented with

a mistake on the borderline between law

and fact, or a case in which the imposi-

tion of strict liability would be particu-

larly unjust, the courts have tended ei-

ther to characterize the defendant's er-

ror as factual in nature or to find a way
to declare an exception to the "mistake

of law" doctrine.

Chief Judge Bazelon, although concur-

ring in the majority opinion, has taken

the position that the appellants' belief in

the official authorization of their ven-

ture constitutes a valid defense to the

charges against them. He makes the ar-

gument, based on general precepts of

criminal mens rea, that recognition of an
exception to the "mistake of law" doc-

trine in this case would not depart sig-

nificantly from the 'principle of conven-

tional morality which allows a defense

for mistake of fact. Judge MacKinnon,
dissenting from the majority opinion,

takes a somewhat different approach.
_

He argues that the appellants' error in

relying on Hunt's representations should

simply be characterized at the outset as

one of fact

—

i. e., "a mistake as to the

fact that all necessary authorization for

their activities had been obtained."

I agree with both my colleagues that

generally a citizen should have a legal

defense to a criminal charge arising out

of an unlawful arrest or search which he

has aided in the reasonable belief that

the individual who solicited his help was
a duly authorized officer of the law. _ I

am troiibled, however, by the breadth of

the language in Chief Judge Bazelon's,

opinion. That the distinction between
"law" and "fact" is often more "nice

than obvious" does not mean it is non-

existent.

Judge MacKinnon's approach, although

appealing under the unique facts of this

case, I suggest also plays too loose with

the law-fact distinction. An error as to

the legality of a particular activity, even

if based upon the assurances of a

government official, has always been

treated as a mistake of law in Anglo-

Saxon jurisdictions. Although a great

many commentators, and a growing

number of courts, have argued that an

exception to the mistake of law doctrine

As Paul .II of my opinion ^makes clear, how-
ever, the gravamen of the appellants' principal

defense is not—as was the case in Ehrlichman-—^that warrantless searches are legal if con-

ducted for national security purposes. Rather,

the appellants contend that a citizen has a

valid defense to criminjil charges arising out of

an unlawful search which he has aided in jus-

tifiable reliance on the authority and represen-

tations of a high government official. There-

fore, even assuming, arguendo, that the Ehr-

lichman decision was correct, it is not control-

ling here.

59. Thus, I need not, and do hot, reach their

subsidiary defenses, based on entrapment and
selective prosecution.

60. 1 Wharton's Criminal Law and Procedure

§ 157 (Cumm. Supp. 1974); Williams, Criminal

Law: The General Part § 52-74 (2d ed. 1961);

Model Penal Code § 2.04(1) (P.O.D. 1962). ,

61. Wharton's, supra note 60. at § 162; W11-.

liams, supra note 60, at c. 8; Hall & Seligman,

Mistake of Law and Mens Rea, 8 U.Chi.L.Rev.

641. 642 (1962).

62. See generally Williams, supra note 60, at

293-345.
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y^ould be recognized in the case of re-

^•Jiance on the authority of a government

Inofficial, none has suggested that it quali-

3iJfies'*for treatment under the rubric of

mistake of fact. As will be discussed

iTmore fully below, traditionally a defend-

i taht has been allowed a mistake of fact

ij defense only when he was in possession

^of facta, albeit erroneous, about his ac-

Vtivity which, if true, would have ren-

?defed it^ legal. If he is not in the posses-

sfon of such facts, but relies instead en-

tirely on the erroneous assertions of ai

government official or private individual

as to the legality of the activity, his mis-

take is one of law.

'/'The case of People v. Weiss,'' discuss-

ed at some length in the opinions of my
colleagues, provides a good vehicle for

. examining the analytical approach I

'think should be applied to the case at

_,
bar. The defendants in We/ss were con-

victed of kidnapping, for assisting one
'whom they believed a detective to arrest

and cohfine an innocent individual they
were told was a murderer. They appeal-

. ed the trial court's refusal to allow the

; proffer of a defense based on the de-

|t fendants' good faith belief that their ac- '.

lotions were legally authorized—/. e., a
;:i: "mistake of law" defense (which of

4;^, course would be proved by facts). The
V New York Court of Appeals observed

;> first that under that state's law one ele-

^ment of the crime of kidnapping was

f that the defendant have "acted without
|authority of law." " The court then rea-

^^so'ned:

ip^
If in good faith they believed that

^'/: they were acting within the law, there

^ ^could have been no intent to act

1'^ ^/'without authority of law." Their be-

^r.63. 276 N.Y. 384. 12 N.E.2d 514 (1938).

t^-
Id., at 387. 12 N.E.2d at 5J4.

*5. Id., at 389-90. 12 N.E.2d at 515-16.

j^:''66. See Hall & Seligman. supra note 61 at 1.

*'• The pleas of guilty which the majority opin-
ion allows to stand (Majority Opinion. 168
U.S.App.D.C. at n. 1. 514 F.2d
*t 211 n. 1) are to the following counts;

Count One: Conspiracy to commit the
Crimes charged in the other counts. See 18
^SC. § 371.

51J r.2i— 17V2

lief or disbelief indicates intent pr lack

of it, [cite], and they were entitled to

testify in respect to their intent based

upon their belief, [cites]. ^

No matter how doubtful the credi-

bility of these defendants may be or

how suspicious the circumstances may
appear, we cannot say as a matter of

law that, even in so strong a case as
"^

this for the prosecution, the jury was'

not entitled toj^consider the question^"

whether defendants in good faith be-.";

lieved that they were acting with"au_-^

thority of law. We are, therefore,

constrained to rieverse the judgment of

conviction and order a new trial for

the purpose of submitting that ques-^

tion of fact to the jury.*^
, ^ _^_

Preliminarily, it should be made clear

that We/ss is legally distingxiishable

from the case sub judice on statutory

grounds. As interpreted by the court of

appeals, a defendant could be convicted

of kidnapping under the New York stat-

ute only if he seized a f)erson with the

knowledge that his action was illegal.

By thus defining the crime, the court

- established that any condition which
." negatived that required state of mind

should result in" ah acquittal. A mistake

-of /aw which had this effect, then, could

give a valid_ defense.** None of the

crimes which remain charged to the ap-

pellants in the instant case, however, has

as an element the specific criminal intent

to act in a manner known to be illegal.*^

To be sure, conspiracy and burglary are

crimes of "specific intent," in that each

requires a particular intention in addi-

tion to the intentional doing of the actus

reus itself,** but this kind of mental

state should not be confused with the

Count Two: Burglary, consisting of entry

into the Democratic National Committee head-

quarters, with intent to steal the property of

another. See 22 D.C.Code § 1801(b).

Count Six: Unlawful possession of devices

for intercepting oral communications. See 23

D.C.Code § 543(a)(1).

See note 70 infra.

68. See Perkins on Criminal Law 629 (2nd ed.

1969).

21-221 O - 78 - 49
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requirement of an intent to violate the
law. In the case of conspiracy, general-
ly, "an agreement to do an act that,

unknown to the parties, is a crime, is

Criminal." *® Mistake of law is no ex-

cuse.''* Similarly, burglary requires only

an entry into an area "with intent to

break and carry away" any part thereof

or anj' fixture or other thing attached to

or connected with the same, or to com-
mit any criminal offense." " There is no

requirement that the actor realize the

illegality of his intended action, so long

as it actually is unlawful. A mistake on
that score, therefore, is not normally rec-

ognized as a defense.

As Chief Judge Bazelon correctly ob-

serves, however, the technical distin-

guishability of the decisive issue in Weiss

69. Williams, supra note 60, at 678.

70. It should be noted, however, that mistake

of law has been recognized as a defense to

conspiracy when the target offense was not

"malum in se." See Perkins, supra note 68, at

630-31; Landen v. United States, 299 F, 75

(6th Cir. 1924); Mitchell y. State, 248 Ala. 169,

27 So.2d 36 (1946). Burglary is clearly "ma-
lum in se." It is possible, on the other hand,

to view the D.C.Code offense of possession' of

eavesdropping devices as merely "malum pro-

hibitum." If this view is correct, and the de-

fendants were unaware that possession of

eavesdropping devices is a crime, then they

cannot be convicted of conspiracy to eaves-

drop.

Of greater importance to this case, however, is

the fact that, as with the kidnapping statute

involved in Weiss (and unlike the statutes here

prohibiting burglary and conspiracy), the D.C.

statute prohibiting possession of eavesdrop-

ping devices may itself recognize a mistake of

law defense. The statute is directed only at

one who "wilfully possesses" an interception

device. "[WJilfull is a word of many mean-
ings, its construction often being influenced by
its context. . . .

" Screws v. United

States, 325 U.S. 91. 65 S.Ct. 1031, 89 L.Ed.

1495 (1945). One commentator has made the

following generalization: "
- •

-
* '.

[W]hen found in a statute creating ^ civil

offense [i. e., malum prohibitum] the word
"wilful" means intentional as distinguished

from inadvertent or negligent and does not

imply anything in the nature of an exil intent

or bad motive, whereas such additional ele-

ment is required when the word is found in

a common-law definition or in a statute deal-

ing with a true crime.

Perkins, supra note 68, at 780-81. The ques-
tion of whether the offense involved here is a

from that pre.'^enled in the instant case

docs not destroy- the utility of W'^e/ss as a

measure of this case. Assuming arguen-

do that the New York court had not had
before it a statute which in terms made
a mistake of law defense available, the

question becomes whether a cogent deci-

sion allowing a defense based on mistake

could have been rendered nonetheless.

In effect, the defendants in Weiss made
two mistakes. The first was in believing

that the individual who solicited their

assistance was a detective. This can
safely be characterized as a mistake of

fact. Their second error was in believ-

ing that the bogus detective had the au-

thority to arrest the individual pointed

out to them. This mistake, depending
on the circumstzLnces, could have been
one either of fact or of law.

"true crime" (malum in se) or only a "civil

offense" (malum prohibitum) is difficult of res-

olution. "Neither this Court nor, so far as we
are aware, any other has undertaken to deline-

ate a precise line or set of comprehensive cri-

teria for distinguishing between [the two types

of offenses]." Morissette v. United States, 342

U.S. 246. 72 S.Ct. 240, 96 L.Ed. 288 (1952).

The possibility of five years imprisonment for

a violation indicates a legislative intent that

possession of eavesdropping devices be re-

garded as a "true crime." The fact, however,

that such possession has not long been prohib-

ited, and may still not be considered illegal in

the mind of the public, argues that it should be

treated as "malum prohibitim" only.

With no discussion, the only court in this ju-

risdiction to construe the term "wilfully" in a

statute similar to the D.C.Code provision con-

cluded that it required that the defendant

"knew his activity to be unlawful." United

States V. Bast. 348 F.Supp. 1202, 1203 (1972).

That decision referred to the prohibition, con-

tained in 18 U.S.C. § 2512(l)(c), against plac-

ing an advertisement for an interception de-

vice in any publication. The United States

Code provision closely parallels that of the

D.C.Code. Both prohibit wilful advertisement

as well as wilful possession of eavesdropping

devices. Indeed, in the U.S. statute, the term

"wilfully" is used only once, and modifies all

activities prohibited by the statute. If "wilful",

advertisement of an eavesdropping device

,

means advertisement with knowledge of its

unlawfulness, then "wilful" possession would

appear to require the same kind of knowledge.

The defendants' mistake in believing their ac-

tivity was lawful, therefore, would, if honest,

constitute a complete defense to that charge.

71. 22 D.C.Code § 1801(b).
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A detective, or any other officer of the

law, has legal authority to make an ar-

rest only if it meets the "reasonableness"

standard of the Fourth Amendment.
This requires at least probable cause

and, depending on the situation, a judi-

cial warrant. To base a successful de-

fense on mistake of fact, the defendants

in Weiss would have had to show that

the seizure and confinement of the indi-

\ndual involved would have been legal

under the facts as they believed them to

be. As far as the opinion of the New
York Court of Appeals reveals, however,

the defendant believed nothing al)Out

the individual whom they helped appre-

hend other than that he was a murderer.

This unsupported conclusion was clearly

inadequate to support a finding of prob-

able cause. Nor did the defendants la-

bor under the mistaken impression that

the detective had a valid warrant for the

arrest of the "murderer." " They were
the victims not of mistake of fact there-:

fore, but of ignorance of fact. Such ig-

norance has never been a defense.^'

Similarly, the appellants in the instant

case were ignorant of sufficient facts

about the Watergate operation to argue
that the break-in would have been legal

if the facts had been as they believed

them to be. They relied not on what
they knew about the operation, but on

what they knew at)Out Hunt. It was
uj>on his position and authority that

their belief in the legality of their action

was based. Assured of Hunt's integrity

and high rank in the government, the

appellants accepted his judgment as

their own. In truth, however, as a legal

matter Hunt had neither probable cause

nor a warrant (if such was legally re-

quired) for a search. His judgment (or

what the appellants believed to be his

judgment) as to the lawfulness of the

break-in was erroneous. His mistake (or

disregard) of law became their mistake

of law.

The question remains whether, assum-
ing the defendants in Weiss were misled

by a mistake of law, they could have
based a valid defense thereon (indepen-

dent of the element of knowledge con-

tained in the statute). I believe that

they might have.'* All of the arguments
for allowing a defense of mistake of law
to the citizen who acts in reliance on the
authority of a public official apply most
strongly to a case where the official is a
police officer or agent who has enlisted

72. Even if the defendants had believed that the

detective had a valid warrant, their mistake

would have been one of law, in the absence of

facts known to them which could support a

proper judicial determination that an arrest

warrant should issue. The situation in which
a citizen relies on the authority of a judge,

rather than a police officer, presents a strong-

er case for recognizing a defense based on
mistake as to the lawfulness of his action. Re-

liance on the pronouncement of an attorney

general or any other high state official also

presents a stronger case. But if the citizen

relies entirely on that authority, his mistake

remains one of law, not of fact. This does not

mean that no defense can be recognized in

such a situation. It means only that such a

defense must be viewed as an exception to the

mistake of law doctrine, rather than an exten-

sion of mistake of fact protection.

73. To illustrate, if a man is charged with kid-

napping under a statute which prohibits entic-

ing a girl under sixteen away from her par-

ents, he should have a good defense, based on
mistake of fact, if he honestly believed the girl

,
was over si.vteen. See State v. Suenen, 36
Idaho 219, 209 P. 1072 (1922) (dictum). If he

did not know whether or not she was under
sixteen, his ignorance of fact cannot excuse
him. His action was not legal under the facts

as he knew them. Any impression that he
was acting innocently, therefore, rested on a

mistake of law, even if he was assured errone-

ously by an employee of the government that

his action was not prohibited. See Hopkins v.

State, 193 Md. 489. 69 A 2d 456. (1950).

74. The Model Penal Code allows a "mistake of

law" defense to a charge of unlawful use of

force for a private person called to the aid of a

police officer, if he honestly believes that the

officer who calls his aid is acting lawfully.

MFC. § 307(4)(a), Commentary at 64^65

(Tent. Draft No 8 1958). This rule is explicit-

ly recognized as an exception to the general

rule that mistake of law is no defense. M.P.C.

§ 3 09(l)(b). Significantly, only a mistake of

fact is a defense to a criminal prosecution for

an unlawful arrest when a private person has

come to the aid of another private person. In

such a case, the Code requires not only that

"(i) he believes the arrest is lawful" but also

that "(ii) the arrest wouJd be lawful if the facts

were as he believes them to be." M P.C.

§ 3.07(4)Cb) (emphasis added).
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the aid of a citizen to help him in the

performance of his appointed task.'^ We
should be most reluctant criminally to

punish the public-spirited individual who
freely performs his civic duty—especially

in a day when noninvolvement appears

the watchword of citizens at the scene of

a crime. This does not mean that pro-

tection need be afforded every person

who asserts a belief, however irrational,

that he acted at the behest of an officer

of the law. A balance may be struck

here by requiring that the citizen's mis-

take as to the officer's authority be rea-

sonable.''* All the circumstances sur-

rounding the incident in question would
enter into such a determination, includ-

ing the kind of operation the citizen was
asked to take part in and, in cases where
the "officer" was not such in reality, the

objective manifestations of his office. It

is not clear from the description of the

New York Court of Appeals whether the

defendants in Weiss could have met such

a test.

It is this question which I consider de-

cisive on the issue of the validity of the

75. In support of the proposition that a mistake

of law engendered by reliance on the authority

of a public official provides a valid defense in

compelling circumstances, see Cox v. Louisi-

ana, 379 U.S. 559, 85 S.Ct. 476, 13 L Ed.2d 487

(1965), Raley v. Ohio, 360 U.S. 423, 79 S.Ct.

1257, 3 L.Ed.2d 1344 (1959), and United States

V. Mancuso. 139 F.2d 90 (3rd Cir. 1943). Cf.

United States v. Laub, 385 U.S. 475, 487, 87

S.Ct. 574, 581. 17 L.Ed.2d 526 (1967) ("Ordi-

narily, citizens may not be punished for ac-

tions undertaken in good faith reliance upon
authoritative assurance that punishment will

not attach. . and certainly not if the

Government's conduct constitutes 'active mis-

leading* ..").

76. This parallels the defense of a good faith,

reasonable belief in the lawful nature of their

conduct which has been afforded police offi-

cers in a civil suit under the Fourth Amend-
ment for an unlawful arrest or search. See

Bivens v. Six Unknown Federal Agents, 456

F.2d 1339, 1347-49 (1972).
^

Significantly, if a mistake as to the authority

of a government officer could be characterized

as one of fact, rather than law, it would afford

a defense no matter how unreasonable the de-

fendant's perception. Although there is some
authority to the effect that a mistake of fact

must be reasonable to negate intent, (Whar-

ton's, supra note 60, at 382 n. 19.) the better,

and more widely held, view is that even an

defense asserted by the appellants in the

instant case. If they honestly and rea-

sonably believed the operation was law-

ful, their mistake of law should give

them a valid defense in this context.

We need not determine here whether in

fact the appellants' mistake was reasona-

ble, but only whether, as a matter of

law, a jury could find that it was reason-

able.

There is a wealth of evidence in this

case that the appellants honestly and
reasonably believed they were engaged
in a top-secret national security opera-

tion lawfully authorized by a govern-

ment intelligence agency. According to

their affidavits. Hunt was widely known
in Miami's Cuban-American corrmunity

as a CIA agent; indeed he was Barker's

"supervisor" for the Bay of Pigs inva-

sion. Martinez had long been on CIA
retainer, and Sturgis has taken part in

the Bay of Pigs affair and other "clan-

destine operations" against the Castro

regime. Gonzalez was fully apprised of

his colleagues' CIA connections. Fur-

ther, Hunt had an office at the White

unreasonable mistake, if honest, constitutes a
valid defense. (Williams, supra note 60, at

201; Model Penal Code, Tentative Draft No. 4,

at p. 136 (Commentary on § 2.04(1) (1953).)

In view of the strong public policy supporting

the general principle that citizens disobey the

law at their peril, v,hether they are cognir.-^nt

of their disobedience or not, it would appear
unwise to .allow defendants a complete defense

based on an irrational reliance on the authori-

ty of a government official.

At the same time, there is a presumption of

regularity in official action on which, I would
argue, the individual citizen should be able to

rely, when his reliance is reasonable. .\s one
pair of commentators has put it, arguing in

favor of a limited mistake of law defense, "in

dealing with a defendant who has followed

advice from an officer of the state, one aspect

of our general policy is to make the communi-
ty do this very thing in its dealings with the

state, and a rule that no defense will be given

under any circumstances to such a defendant

will be self-defeating." (Hall & Seligman, su-

pra note 2, at 676 (emphasis added).) WTieth-

er this argument is accepted as applied to all

state action, it remains true that a limited de-

fense based on a reasonable mistake as to au-

thority can be justified under the rubric of

"mistake of law," but is an analj-tic anomaly
when placed in the category of "mistake of

fact."
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House. He en^g^ed Barker (along with

Martinez and Liddy) for the Ellsberg

break-in, which apparently had official

authorization, in order to gather infor-

mation on "a traitor to this country who
had been giving information to the Rus-

sian Embassy." They used CIA tools

and equipm^t for the operation. Subse-

quently Hunt arranged to have the ap-

pellants stand guard at the casket of

former FBI Director J. Edgar Hoover.

As to the Watergate break-in, they were

told that its purpose was to seek "finan-

cial information . . indicating

Cuban communist money was going to

the Democratic campaign." Hunt said

he had information to that effect. If

true, this was clearly an important na-

tional security matter. The appellants

had no reason to doubt Hunt's authority,

or the reliability of his information.

They had had onl^' his representation for

the Ellsberg break-in, and probably little

more for the Bay of Pigs invasion. He
was employed by the E.xecutive, had in-

side information concerning government
affairs, and had supervised authorized

clandestine operations in the past. Cer-

tainly a juror could find that the appel-

lants' mistake of law was reasonable un-

der these circumstances.

It may be objtxrted that no reasonable

man could believe a search of an office

was valid without prior judicial warrant.

To this there are two responses. The
first is that the appellants did not know
whether Hunt had a warrant. They as-

sumed, like the defendants In Weiss, that

he had whatever authorization was re-

quired. In view of Hunt's impeccable

ES V. BARKER 2(;9

2d 208 13^75)

credentials as a government agent, their

assumption was certainly justified under

the circumstances.

The second response is that, as a mat-

ter of law, it is presently a subject of no

little controversy whether indeed a war-

rant is required for a foreign intelligence

search, of the type the appellants be-

lieved they were conducting." The "na-

tional security" exemption to the war-

rant requirement, long espoused by the

Executive branch as a necessary concom-

itant to the President's constitutional

power over the exercise of our country's

foreign affairs,'* has recently been af-

firmed by both the Fifth and Third Cir-

cuits." They determined that the

Fourth Amendment requirement of prior

judicial approval does not apply to sur-

veillances authorized by the Executive

for the purpose of gathering foreign in-

telligence information. No court, in a

case directly on point, has denied the

President this prerogative. The Su-

preme Court, in several recent decisions

requiring officials to obtain a warrant

l>efore engaging in electronic surveil-

lance, has t>een careful to note that its

rulings did not reach national security

cases involving foreign powers or their

agents.*"

I express no opinion here on the mer-

its of this question. But in view of the

fact that the weight of authority favors

an exemption to the warrant require-

ment for the kind of intelligence gather-

ing in which the appellants believed Ihey

were engaged, it was certainly under-

sUndable that they did not insist uix>n a

77. This court is currently considering this

question en banc in the case of Zweibon v.

Mitchell, et at. No. 73 1847 (filed 1 August

1973).

78. As «arly as 19-JO President Roosevelt assert-

ed the power to authorize warrantless surveil-

lances on "national security" grounds—specifi-

cally, against "persons suspected of subversive

acti\ities against the Government of the Unit-

ed States, including susp>ected spies." Memo-
randum from President Roosevelt to Attorney

General Jackson, May 21, 1940, reproduced in

L'niled States v. United States District Court.

444 F2d 651, 669 70 (6th Cir. 1971), affd, 407

U.S. 297. 92 SCu 2125. 32 L.Ed.2d 752 (1972)

(subsequent authorizations of Presidents Tru-

man and Johnson also reproduced).

79. United Stales v. Brown. 484 F.2d 418 (5th

Cir. 1973). cert, denied. 415 U.S. 960. 94 S.Cl.

1490, 39 L.Ed.2d 575 (1974); United States v.

Butenko. 494 F.2d 593 (3rd Cir.), cert, denied.

Ivanov v. U.S.. 419 U.S. 881. 95 S.Ct. 147, 42

L.Ed.2d 147 (1974).

80. United States v. United States District

Court. 407 U.S. 297. 321-22. 92 S.Ct. 2125. 32

L.Ed.2d 752 (1972); Giordano v. United States.

394 U.S. 310, 313-14. 89 S.Ct. 1163. 22 L.Ed.2d

297 (1969) (concurring opinion of Stewart, J.);

Katz V United States, 389 U.S. 347, 358 n. 23,

88 S Ct. 507. 19 L.Ed.2d 576 (1967).
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warrant.' If it, be objected that the Su-

preme Ck)urt's decision in United States

V. United States District Court,*' holding

that a prior warrant was required for a

domestic security surveillance, should

have put the appellants on guard that a

warrant might be legally required for

the Watergate operation, it suffices to

observe that that opinion was rendered

two days after the break-in. Moreover,

it represented a sharp reversal of almost

three decades of Executive assumption

of special authority in the field of do-

mestic, as well as national, security.^

Clearly, a reasonable layman working

for the government would have been

justified in relying upon Executive pro-

nouncements in this area. And it is as

laymen, not as lawyers—as "foot sol-,

diers," not as generals—that the appel-

li^nts' knowledge and responsibility are

to be judged.

Thus, I conclude that the appellants

have presented a valid defense to the

charges against them. As the Govern-

ment presented no compelling reason

why the appellants' presentence with-

drawal motion should be denied, I would

find that the District Court abused its

discretion under the "fair and just"

standard. I would direct the District

Court to grant the motion and proceed

with trial on the merits.

Even if it be accepted that the action

of the majority here in affirming the

District Court's decision is correct on the

law, this does not mean that the appel-

lants' motion to withdraw their guilty

pleas should not be reconsidered by the

District Court. Not only the appellants

but also the Special Prosecutor's Office

have acquired new and critical evidence

about the Watergate operation since the

appellants entered their guilty pleas in

January 1973. Not all of that informa-

tion was made available in the months
between January and September 1973;

much evidence came out thereafter. For

the reasons of "fairness and justice" set

forth in this dissent, I suggest that the

Special Prosecutor ought to reconsider

81. 407 US 297. 92 S.Ct. 2125, 32 L Ed.2d 752

(1972).

his o})position to the apjiellants' efforts

to obtain a trial in which they would
have for the first time an opportunity to

present their defenses. In the broad in-

terest of fairness and justice I believe he

should either act on his own or support a

renewed motion by -the appellants before

the District Court for withdrawal of

their pleas.., ..-
. - ^
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UNITED STATES of America

V.

John D. EHRLICHMAN, Appellant

No. 74-1882.

United States Court of Appeals,

District of Columbia Circuit.

Argued 18 June 1975.

Decided 17 May 1976.

Certiorari Denied Feb. 22, 1977.

See 97 set. 1155.

Defendant, former assistant to the

President of the United States for domestic

affairs, was convicted in the United States

District Court for the District of Columbia,

Gerhard A. Gesell, J., on one count of con-

spiracy to violate the civil rights of a psy-

chiatrist and on two counts of perjury, and

he appealed. The Court of Appeals, Wil-

key, Circuit Judge, held, inter alia, that

conviction under the conspiracy count did

not require recognition by defendant of the

unlawfulness of his acts, but only an intent

to commit actions which in fact deprived a

citizen of constitutional rights which are

firmly established and plainly applicable,

and that defendant's claim of a national

security exemption to the Fourth Amend-
ment warrant requirement was negated by

the lack of any assertion of actual autho-

rization by either the President or the At-

torney General.

Affirmed.

Leventhal, Circuit Judge, filed concur-

ring opinion in which Merhige, District

Judge, joined.

1. Jury «=»131(10)

In prosecution of former presidential

assistant for perjury and conspiracy to de-

prive citizen of his civil rights, record dem-
onstrated that trial judge conducted voir

dire of jury which was adequate to elimi-

nate possibly prejudiced jurors. 18 U.S.

C.A. §§ 241, 1623.

2. Criminal Law <3=>591

Where, in prosecution of foimer jtresi-

dential assistant for perjury- and conspiracy

to deprive citizen of his civil rights, voir

dire of jury showed that there was no sig-

nificant risk to fair trial as result of pretrial

publicity, and where Senate Watergate

hearings had occurred almost one year be-

fore trial commenced and defendant and

others prosecuted with him had not been

under indictment while such hearings were

in progress, trial court did not err in re-

fusing to continue trial because of sur-

rounding publicity. 18 U.S.C.A. §§ 241,

1623.

3. Criminal Law «= 1119(3)

Allegations of former presidential as-

sistant, on appeal from his conviction of

perjury and depriving citizen of his consti-

tutional rights, to effect that trial judge

indicated his disbelief of defendant and oth-

er defense witnesses by gestures and facial

expressions, thus unduly prejudicing jury

against him, were not supported in trial

record. 18 U.S.C.A. §§ 241, 1623.

4. Conspiracy <3=29.6

Not every conspiracy affecting citizens*

constitutional rights falls within prohibition

of federal statute, but offender must act

with specific intent to interfere with feder-

al rights in question. 18 U.S.C.A. § 241.

5. Conspiracy c=>38

Even though criminal conspiracies are

crimes of "specific intent" in that defend-

ant must not only combine with others but

must also intend to commit unlawful acta,

there is generally no requirement that con-

spirator know those acts to be unlawful;

mistake as to legality of prohibited activity,

therefore, is no defense. 18 U.S.C.A. § 241.

6. Conspiracy «=>38

Doctrine that mistake of law will not

excuse crime normally applies in conspiracy

cases even when target offense itself has

specific intent as element. 18 U.S.C.A.

§ 241.

7. Conspiracy <?=>38

Conspiriicy to commit burglary is not

excused bec??bi>e it is tarried out in errone-

ous belief that action taken is legal.
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8. Conspiracy '^29.5, 38

Specific intent required to violate fed-

eral statute making it crime to conspire to

deprive citizen of his civil rights is purpose

of conspirators to commit acts which de-

prive citizen of interests in fact protected

by clearly defined constitutional rights; if

that purpose is present, there is no "good

faith" defense because of lack of awareness

of conspirators at time they commit pro-

scribed acts that they are violating constitu-

tional rights. 18 U.S.C.A. § 241.

9. Conspiracy <5=38

Where former presidential assistant did

not contend that specific judicial or presi-

dential approval was obtained for break-in

of psychiatrist's office carried out under his

supervision, it was no defense to prosecu-

tion for conspiracy to deprive psychiatrist

of his constitutional rights that it was as-

sistant's mistaken belief that break-in was

lawful, notwithstanding absence of any

such specific approval, under national secur-

ity exemption to Fourth Amendment war-

rant requirement. 18 U.S.C.A. § 241; U.S.

C.A.Const. Amend. 4.

10. Searches and Seizures <£^7(5)

"National security" exemption to

Fourth Amendment search warrant re-

quirement may only be invoked if there has

been specific authorization by President, or

by Attorney General as his chief advisor,

for particular case. U.S.C.A.Const. Amend.

4.

11. United States <3=»40

Fact that President asks subordinate

official to investigate and report on prob-

lem involving national security does not

give official plenary power to exercise all

prerogatives which President might have in

that area.

12. Searches and Seizures <3=>7(10)

Psychiatrist's Fourth Amendment
rights were breached when members of

"special investigations" unit of White

House broke into and searched his office

without judicial authorization and without

specific approval by President or Attorney

General. U.S.C.A.Const. Amend. 4.

V. FHRLICHMAN ftH
2d 910 (1976)

13. Conspiracy ©=29.5

Specific intent under federal statute

making it crime to conspire to deprive citi-

zen of his constitutional rights does not

require actual awareness on part of conspir-

ators that they are violating constitutional

rights; it is enough that they engage in

activity which interferes with rights which,

as matter of law, are clearly and specifical-

ly protected by Constitution. 18 U.S.C.A.

§ 241.

14. Conspiracy ®=»29.5

Conviction of presidential assistant of

conspiracy to deprive citizen of his civil

rights was in full compliance with mens rea

requirements of civil rights conspiracy stat-

ute where break-in of psychiatrist's office,

the factual basis for such conviction, was

accomplished for governmental rather than

purely personal reasons. 18 U.S.C.A. § 241;

U.S.C.A.Const. Am.end. 4.

15. Criminal Law <&= 622(2)

Mere presence of hostility among de-

fendants or desire of one to exculpate him-

self by inculpating another are insufficient

grounds to require separate trials; to ob-

tain severance on ground of conflicting de-

fenses, it must be demonstrated that con-

flict is so prejudicial that defenses are irrec-

oncilable, and that jury will unjustifiably

infer that this conflict alone demonstrates

that both are guilty.

16. Criminal Law «=» 622(2)

In prosecution of former presidential

assistant and others for conspiracy to de-

prive psychiatrist of his constitutional

rights by unlawfully breaking into and

searching his office, defendants' defenses

were not so irreconcilably inconsistent as to

require separate trials. 18 U.S.C.A. § 241.

17. Criminal Law <3=» 622(2)

Severance is not required simply be-

cause one defendant may wish to comment

on another's refusal to testify.

18. Criminal Law <g= 622(2)

Where defenses of codefendants in

prosecution for conspiracy to deprive citizen

of his civil rights were not mutually exclu-
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sive and irreconcilable, and only one of sev-

en alleged coconspirators failed to take

stand, trial court's refusal to sever prosecu-

tion, which precluded any comment by de-

fendant on such codefendant's failure to

testify, did not unduly prejudice defend-

ant's defense.

19. Criminal Law <s=»700

Former assistant to President, under

prosecution for conspiracy to deprive citizen

of his civil rights, was not improperly de-

nied opportunity to take stand at pretrial

hearing on satisfaction of Brady require-

ments for production of White House docu-

ments for use in his defense where, al-

though repeatedly requested by trial judge

to specify just what documents such de-

fendant would discuss and why they might

be relevant, counsel for defendant was un-

able to give single concrete example of how
defendant's testimony would be helpful.

Fed.Rules Crim.Proc. rules 16, 17, 18 U.S.

C.A.

20. Criminal Law <s=» 1137(2)

Where criminal defendant failed to

obey trial court directions that he file writ-

ten papers concerning his contention that

he was improperly denied transcripts of tes-

timony taken by congressional committee,

he waived his right to press such point on

appeal. 18 U.S.C.A. § 3500.

21. Criminal Law <s= 1166(1)

No reversible error occurred in prosecu-

tion of former presidential aide for conspir-

acy to deprive citizen of constitutional

rights when trial court failed to procure

transcripts of testimony taken in executive

session by subcommittee on intelligence of

house armed services committee. 18 U.S.

C.A. § 3500.

22. Criminal Law <3= 627.8(5)

Trial court, in prosecution of former

presidential assistant for conspiracy to de-

prive citizen of his constitutional rights,

acted properly in concluding after in cam-
era examination of assistant's notes taken

from White House files that such notes did

not bear on assistant's guilt or innocence or-

that of his codefendants. 18 U.S.C.A.

§ 241.

23. Criminal Law c-=641.12(2)

Former assistant to President was not

deprived of his Sixth Amendment right to

counsel when, during his trial for conspir-

acy to deprive citizen of his constitutional

rights, President permitted _ assistant, but

not his attorney, to examine assistant's per-

sonal notes taken from White House files.

18 U.S.C.A. § 241; U.S.C.A.Const. Amend.

6.

24. Criminal Law <3= 1166(1)

Former presidential assistant failed to

show sufficient actual prejudice to his de-

fense to conspiracy prosecution to justify

reversal of his conviction because of trial

court's refusal to order production of papers

denominated "Leaks" file from White

House files.- 18 U.S.C.A. § 241.

25. Criminal I.aw e=666(l)

Where, in prosecution of former presi-

dential assistant for conspiring to deprive

psychiatrist of his constitutional rights by

authorizing illegal break-in of psychiatrist's

office, neither defendant nor any of his

codefendants claimed that President specifi-

cally authorized break-in, special prosecutor

disclaimed any evidence indicating presi-

dential authorization, and President himself

denied ever having had prior knowledge of

operation in question, trial court properly

declined to require President to appear as

witness. 18 U.S.C.A. § 241.

26. Criminal Law ©=627.5(1)

In prosecution of former presidential

assistant for conspiracy to deprive citizen of

constitutional rights, interrogatories to

President, drafted by trial court after de-

fendant's interrogatories were found to be

repetitive or irrelevant to issues properly

before court, were proper. 18 U.S.C.A.

§ 241.

Api>eal from the United States District

Court for the District of Columbia (D.C.

Criminal 74-116).

William Snow Frates and Andrew C.

Hall, Miam.i, Fla., for appellant John Ehr-

lic'iman.
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Philip B. Heyman, Sp. Asst. to the Special

Prosecutor, with whom Henry S. Ruth, Jr.,

Special Prosecutor, Peter M. Kreindler,

Counsel to the Special Prosecutor, Maureen

E. Gevlin, Jay B. Stephens and Richard D.

Weinberg, Asst. Sp. Prosecutors, Wash-

ington, D.C., were on the brief for appellee.

Leon Jaworski, Special Prosecutor, at the

time the record was filed, Washington,

D.C., entered an appearance as Special
,

Prosecutor.

Ivan Michael Schaeffer, Atty., Dept. of

Justice, Washington, D.C., filed a memoran-

dum on behalf of the U.S. as amicus curiae.

John B. Ehrlichman was convicted by a

jury of the United States District Court for

the District of Columbia on one count of

conspiracy to violate the civil rights of Dr.

Louis Fielding, 18 U.S.C. § 241, and on two

counts of perjury. 18 U.S.C. § 1623. The

indictment and conviction arose out of the

burglary of Dr. Fielding's office by mem-
bers of the "Special Investigations" unit

within the White House, over which Ehr-

lichman exercised general supervision, and

out of statements made by Ehrlichman to

the grand jury and the FBI, in the after-

math of the break-in. The conviction was

appealed to the United States Court of Ap-

peals for the District of Columbia, where

argument was heard by a panel of Judges

Leventhal, Wilkey and Merhige, the latter

sitting by designation from the Eastern

District of Virginia. The opinion of the

court by Judge Wilkey affirms the convic-

tion on all counts.

With regard to the conviction under 18

U.S.C. § 241 of conspiracy to violate the

civil rights of Dr. Fielding, Ehrlichman rais-

es two substantive challenges. He argues:

First, that the search was legal because

undertaken pursuant to a delegable Presi-

dential power to authorize such a search in

the field of foreign affairs, and; Second,

that even if the search was illegal under the

Fourth Amendment, Ehrlichman acted with

a good faith belief in its legality, and there-

fore lacked the specific intent to interfere

with Dr. Fielding's constitutional rights

which is required for a conviction under

section 241.

V. EHRLICHMAN 913
2d 910 (isrs)

Dealing with the two arguments togeth-

er, the court first concludes that the specific

intent needed for a conviction under section

241 does not require recognition by the de-

fendant of the unlawfulness of his acts, but

only an intent to commit actions which in

fact deprive a citizen of constitutional

rights which are firmly established and

plainly applicable. (Op. at of

178 U.S.App.D.C, at 919-923 of 546

F.2d). The court upholds the trial judge's

ruling that the intrusion infringed Dr.

Fielding's firmly established Fourth

Amendment right, because the legal theory

advanced to justify the warrantless search

is clearly inapplicable. Defendant's claim

of a national security exemption to the

Fourth Amendment warrant requirement is

negated by the lack of any assertion of

actual authorization by either the President

or the Attorney General. (Op. at

of 178 U.S.App.D.C, at 923-927

of F.2d). The court's opinion does not

reach the alternative ground of the trial

judge's ruling, that the national security

exemption can never be used to justify a

warrantless physical intrusion. The court

finds proper the trial judge's instructions as

to the other elements of the offense. (Op.

at --— of 178 U.S.App.D.C, at

927-928 of 546 F.2d).

Ehrlichman does not challenge his convic-

tion on the two perjury counts on grounds

of the facts and law pertaining to them, but

does raise several objections applicable to

all three counts, relating to the fairness of

the trial and to certain procedural rulings

by the trial judge. The court holds that the

jury selection process was adequately safe-

guarded against the taint of pretrial public-

ity. (Op. at of 178 U.S.App.D.C, at

916-917 of 546 F.2d). It holds further that

the denial of Ehrlichman's motion for sever-

ance of his trial from those of Barker, Mar-

tinez, and Liddy was not an abuse of discre-

tion, because no irreconcilable inconsistency

of defenses has been shown. (Op. at

of 178 U.S.App.D.C, at 928-930

of 546 F 2d). Finally, the court rules that

Ehrlichman was not denied discovery rights

under Rule 16 of the Federal Rules of Crim-

546 F2d~20
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inal Procedure and the Sixth Amendment,

but rather was given ample opportunity to

examine and produce allegedly exculpatory

White House documents, and to have the

benefit of information available only from

the President through interrogatories draft-

ed by the trial court. (Op. at

of 178 U.S.App.D.C. 930-933 of 546

F.2d).

The conviction on all counts is according-

ly AFFIRMED.

Judge Leventhal files a concurring state-

ment, joined by Judge Merhige, taking is-

sue with the claim, in the amicus memoran-

dum of the Attorney General, that a war-

rantless physical intrusion may be justified

by the authorization of the President or

Attorney General even in the absence of

exigent circumstances.

Before LEVENTHAL and WILKEY, Cir-

cuit Judges and MERHIGE,* United SUtes

District Judge for the Eastern District of

Virginia.

Opinion for the Court filed by Circuit

Judge WILKEY.

Concurring opinion filed by Circuit Judge

LEVENTHAL, joined by Judge MERHIGE.

' WILKEY, Circuit Judge:

On 7 March 1974 the appellant, John D.

Ehrlichman, was indicted and 'charged with

conspiracy in violation of the civil rights of

Dr. Louis J. Fielding (Count I),' making a

false statement to agents of the Federal

Bureau of Investigation (Count II),* and

three counts of perjury (Counts III-V).'

Also indicted, on the conspiracy charge

alone, were G. Gordon Liddy, Bernard

Barker and Eugenio Martinez.* The trial

commenced on 26 June 1974; on 12 July the

jury returned a verdict of guilty as to

Counts I-IV and not gaiilty as to Count V.

Subsequently, the trial court entered a

• Sitting by designation pursuant to 28 U.S.C.

§ 292(d).

1. 18 U.S.C. § 241.

2. 18 use. § 1001.

3. 18 U.S.C.'§ 1623.

judgment of acquittal with respect to Count

II. This appeal, therefore, is addressed to

Ehrlichman's conviction on Counts I, III,

and IV, conspiracy and perjury.

I. FACTUAL BACKGROUND
AND ISSUES

The publication of the "Pentagon

Papers" * in the summer of 1971 spurred the

President to form a "Special Investiga-

tions" or "Room 16" unit within the White

House, whose purpose was to investigate

the theft of the Pentagon Papers and pre-

vent other such security leaks. Defendant

Ehrlichman, who was the Assistant to the

President for Domestic Affairs, exercised

general supervision over the unit; Egil

Krogh and David Young were charged with

its operation. At the time, Krogh was an

assistant to Ehrlichman; Young worked

with the National Security Council. They

sought, and received, Ehrlichman's approval

to add G. Gordon Liddy, a former F.B.I,

agent, and E. Howard Hunt, a former

C.I.A. agent, to the unit

Appellant's brief describes the activity of

the unit, insofar as pertinent, as follows

(Br. 6-8): The unit's principal enterprise

seemed to be the acquisition of all files and

source material on Daniel Ellsberg. There

was a generalized concern over his motives

for releasing classified materials (the Pen-

tagon Papers). Young and Krogh instruct-

ed the CIA to do a psychological profile on

Ellsberg. Since Dr. Fielding had refused

an interview by the FBI on the ground of

doctor/patient confidentiality, Hunt sug-

gested examining Dr. Fielding's file on Ells-

berg, and further suggested a "black bag

job" (surreptitious entry) while noting that

the FBI no longer engaged in such activi-

ties. When Young reviewed the psycholog-

ical assessment on Ellsberg prepared by the

CIA, he determined that it was superficial,

4. TTie appeals of these co-defendants are treat-

ed in separate companion opinions, also hand-

ed down today.

5. See New York Times Co. v. United States.

403 U.S. 713. 91 set. 2140. 29 L.Ed.2d 822

(1971).
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and recommended that a "covert operation

be undertaken to examine all the medical

files held by Ellsberg's psychoanalyst."

The exhibit reflects Ehrlichman's approval

of the recommendation with his addition:

"Provided that it is not traceable back to

the White House.'"

The members of the unit were clear that

the "covert operation" in question would be

a surreptitious entry into Dr. Fielding's of-

fice. Ehrlichman's primary defense at trial,

however, was that he was not apprised of,

and thus did not authorize, such an entry.

He testified that he thought he had ap-

proved only a conventional private investi-

gation, involving no surreptitious search of

Dr. Fielding's office. Considerable evi-

dence was introduced on both sides of the

question. The jury's guilty verdict on the

conspiracy Count I reflected a finding that

Ehrlichman had in fact authorized the

search.

Krogh and Young insisted that no one

employed by the White House was to effect

the actual entry into Fielding's office.

Hunt traveled to Miami in mid-August 1971

to enlist the assistance of Bernard Barker,

who had worked under Hunt during the

Bay of Pigs operation. Hunt was widely

known and respected in Miami's Cuban-

American community as a government

agent who had been a leader in the fight to

liberate Cuba. He did not identify the ob-

ject of the search, but told Barker only that

the operation involved a traitor who had

6. The Government brief notes that the reasons

for interest in EUlsberg's psychiatric records

"were, at best mixed" (p. 10). It refers (pp.

16-17) to Young's memorandum to Ehrlichman

of 26 August (G.Ex. 17) as clearly indicating

that the fruits of the entry were not to be used

simply to determine Ellsberg's mental state.

That memorandum prop>oses a meeting "to de-

termine an overall game plan." which would
address issues including "(9) How quickly do
we want to try to bring about a change in

Ellsberg's image?" A footnote adds: "In con-

nection with issue (9), it is important to point

out that with the recent article on Ellsberg's

lawyer, Boudin, we have already started on a
negative press image for Ellsberg. If the

present Hunt/Liddy Project is successful, it

will be absolutely essential to have an overall

game plan developed for its use in conjunction

with the Congressional investigation." On 27

V. EHRLICHMAN 915
2d 910 (1976)

been passing information to the Soviet Em-
bassy. On the basis of this information

Barker recruited two men, Eugenio Mar-

tinez and Felipe de Diego, for the operation.

Hunt and Liddy met Barker, Martinez,

and de Diego in Los Angeles on 2 Septem-

ber 1971. The Miamians were informed

their _ mission was to enter Dr. Fielding's

office, that Dr. Fielding was not himself the

subject of the investigation, but that they

were to photograph the file of one of his

patients (they were not told Ellsberg's

name until minutes before the break-in)

and return the file to its place. On 3 Sep-

tember Barker and de Diego, dressed as

deliverymen, delivered a valise containing

photographic equipment to Dr. Fielding's

office, enabling them at the same time to

unlock the door to facilitate subsequent en-

try. Later that evening they and Martinez,

contrary to expectations, found both the

building and Dr. Fielding's office locked.

The Miamians forced their way into the

building, broke the lock on the office door,

and used a crowbar on Dr. Fielding's file

cabinets. As instructed if this became nec-

essary, they spilled pills and materials about

the office to make it appear that the break-

in was the work of a drug addict

Throughout the operation surgical gloves

were used to avoid fingerprint detection.

In spite of all efforts, Ellsberg's records

eluded them.

After relating the details of the entry

and their lack of success to Hunt, Barker,

August Ehrlichman sent a memorandum to

Charles Colson stating: "On the assumption

that the proposed undertaking by Hunt and

Liddy would be carried out, and would be suc-

cessful, I would appreciate receiving from you

by next Wednesday a game plan as to how and

when you believe the material should be used."

(G.Ex. 18.) At the trial Young testified that

part of the purpose in examining Fielding's files

was to obtain information that could be made

public through Congressional investigations,

hearings or by release to the newspapers (Tr.

1179). The "Boudin materials," item (4) on

Young's list, was an article prepared by Hunt

containing derogatory information on Ells-

berg's attorney, Leonard Boudin, which Ehr-

lichman forwarded on 24 August to Colson,

who in turn leaked it to a reporter for the

Detroit News. (Tr. 988, 1934; G.Ex. 15, 27.)
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Martinez, and de Diego returned to Miami.

Hunt and Liddy returned to Washington,

where they reported the failure of the oper-

ation to Krogh and Young. Krogh relayed

that information to Ehrlichman.^

White House involvement in the break-in

remained unknown for almost two years.

WTien the facts about the operation began

to surface, however, on 14 March 1973 Ehr-

lichman was called before the grand jurj* to

testify about his knowledge of the affair.

He stated that he had not been aware prior

to the break-in that the Room 16 unit was

looking for information with which to com-

pose a psychological profile of Ellsberg, and

had had no advance knowledge that an

effort was to be made to get such informa-

tion from Dr. Fielding. One year later he

was indicted, subsequently tried and con-

victed, for his role in authorizing the break-

in and for his efforts to conceal his involve-

ment by lying to the grand jury.

Ehrlichman raises on appeal two substan-

tive challenges to his conviction under 18

U.S.C. § 241 of conspiracy to violate the

Fourth Amendment rights of Dr. Fielding.

The first is that the break-in, although con-

ducted without a judicial warrant, did not

violate the Fourth Amendment, because it

was undertaken pursuant to the President's

delegable constitutional prerogative in the

field of foreign affairs to authorize such a

7. When Krogh and Young received the full re-

port on the break-in, including pictures that

had been taken showing some damage to Dr.

Fielding's office, they testified they were sur-

prised and distressed. They had expected an -

operation which would leave no sign of the

entry and search. When Krogh described what
had happened to Ehrlichman, he also expressed

surprise and stated that their actions had been
excessive. He stated at trial, "It was just total-

ly out in left field from anything 1 had contem-
plated." Tr. 2016. See note 62 infra.

8. As to change of venue, " '[t]he ultimate ques-

tion ... is whether it is possible to select

a fair and impartial jury, and the proper occa-

sion for such a determination is upon the voir

dire examination.' It is then, and more usually

only then, that a fully adequate appraisal of the

claim can be made, and it is then that it may be
found that, despite earlier prognostications, re-

moval of the trial is unnecessary" Jones v.

Gasch. 131 U.S.AppD.C. 254, 261, 404 F 2d

search. The second argument is that even

if the search was unjustified in either law

or fact and thus illegal, the Special Prosecu-

tor failed to meet his burden under section

241 of proving Ehrlichman acted with a

"specific intent" to interfere with Dr. Field-

ing's constitutional rights. As we interpret

the case law surrounding section 241, the

first issue—that of the applicability under

these circumstances of the "foreign affairs"

exemption to the warrant requirement—is

bound up in the second. They will be dis-

cussed together in Part II below.

[1,2] Ehrlichman does not challenge his

conviction of two counts of perjury on sub-

stantive grounds relating particularly to

those counts or to the law of perjury. He
does, however, attack his conviction as a

whole—both for conspiracy and for perju-

ry—on a number of grounds relating to the

fairness of the trial and certain of the Dis-

trict Court's procedural rulings. His princi-

pal argument is that he was denied a fair

trial, in the light of prejudicial pre-trial

publicity, when the court failed to dismiss

the indictment, continue or change the ven-

ue of the trial, or conduct a voir dire ade-

quate to eliminate possibly prejudiced jur-

ors. Our close examination of the proce-

dures followed by the trial judge has satis-

fied us that he properly made the determi-

nations required of him under the control-

ling decisions of this court.'

1231. 1238-39 (1967) (footnotes and citations

omitted), cert, denied. 390 U.S. 1029. 88 S.Ct.

1414, 20 L.Ed.2d 286 (1968).

A pattern of bitter prejudice throughout the

community can render the voir dire an unsatis-

factory device for selection of an impatial jury.

See e. g.. liwin v. Dowd. 366 US. 717, 727. 81

set. 1639, 6 L Ed.2d 751 (1961), discussed in

United States v. Uddy, 166 U S.App.D.C. 95.

101, 509 F2d 428, 435-36 (1974), cert, denied

420 U.S. 911. 95 S.CL 833. 42 L.Ed.2d 842

(1975). Under our ruling in Jones v. Gasch, we
look to the results of the voir dire for indication

of any "pattern of deep and bitter prejudice"

that would bring into question the veracity and
reliability of the jurors' representations of im-

partiality. An examination of the voir dire

process and its results in this case makes clear

that the extreme circumstances condemned by
the Supreme Court in Inin and in Sbeppard v.

Maxv^ell. 384 U.S. 333, 86 S.Ct. 1507, 16

L Ed.2d 600 (1966), and Rideau v. Louisiana.

373 U.S. 723. 83 S Ct. 1417. 10 L.Ed.2d 663
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[3] Subsidiary arguments advanced by

Ehrlichman against the conduct of the trial

are levelled at the District Court's decision

not to sever Ehrlichman's prosecution from

that of his co-defendants, the court's refus-

al to order certain discovery Ehrlichman

claimed was important to his defense, and

the court's failure to require then-President

Nixon to testify or to respond to detailed

interrogatories propounded by Ehrlichman.'

These issues we take up in Part III.

(1963), are not present here. After some gen-

eral questions the trial judge eliminated some
veriireiTien and examined the remaining pro-

spective jurors indi\idually to elicit any knowl-

edge each might have about the case. Counsel
were invited to propose additional questions,

and all but Ehrlichman's counsel took advan-

tage of that opportunity. The tsial judge asked
questions to determine whether the juror, as a

result of news coverage, had any notion of who
the parties were and what Watergate in generail

or the Fielding incident in particular was about.

If the juror seemed to have any knowledge of

the case, the trial judge then explored the type

and source of information the juror had heard

and remembered. The voir dire revealed that

the array as a group neither was generally

aware of the facts of the break-in nor had
formed opinions about the defendants. A pan-

el of approximately 120 veniremen was ques-

tioned about publicity; all thirteen who indi-

cated they had an unfavorable opinion about

the defendants were excused.

As to the jurors and alternates selected to

serve none had expressed an opinion about the

defendants' guilt, although one had heard that

there had been a break-in by someone and
another had heard that Ehrlichman was "in-

volved" (Tr. 394-97). Few of the jurors select-

ed had more than a faint awareness of the

Fielding-Ellsberg matter, and none expressed

any particular interest in Watergate. None
were challenged for cause by the defendants.

The law does not require that jurors be total-

ly ignorant of the facts and issues involved in a

case. See Irvin, 366 U.S. at 722-23, 81 S.Ct.

1639; Liddy, 509 F.2d at 437. The trial court's

examination here adequately probed the ques-

tion of prejudice and enabled the defendants to

ascertain—within limits of reasonableness, and
necessary adequacy—what the prospective jur-

ors had heard about the case amd the extent to

which they might have made preliminary deter-

minations about guilt or innocence. That ex-

amination did not reveal a deep seated preju-

dice against defendants that would make the

voir dire procedure suspect.

Similarly, a continuance in the circumstances

at bar is not required by Delasiey v. United

States. 199 F.2d 107 (1st Cir.1952), where legis-

>. rHK!.i( :IV!\N 917
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II. GOOD FAITH AS A DEFENSE TO
"SPECIFIC INTENT" UNDER 18

U.S.C. § 241

[4] The most substantial argument ad-

vanced by defendant Ehrlichman on appeal

from his conviction under 18 U.S.C. § 241 '«

is that the District Court's mistaken legal

view of the statute's "specific intent" re-

quirement led the court to commit reversi-

ble error, both in ruling on the admissibility

of certain evidence sought to be introduced

lative hearings were held concerning the crimi-

nal activity to be tried. In this case, unlike

Delaney, the Senate Watergate hearings oc-

curred almost a year before the triad com-

menced and the defendants were not under

indictment at the time of the hearings. It was
therefore entirely proper to rely on the voir dire

to determine whether there was any significant

risk to a fair trial as a result of pre-trial publici-

ty. The voir dire showed that no such risk

existed and that an impartial jury could be
empanelled.

9. Ehrlichman also raises the argument that the

trial judge, by gestures and facial expressions,

indicated his disbelief of the testimony of the

defendant and other defense witnesses, so as to

unduly prejudice the jury against the defend-

ant. We find no support for this argument in

the trial record. Defense counsel made no ob-

jection at trial to any allegedly prejudicial ac-

tion of the trial judge, and he details no such

conduct to this court. See Billed v. United

States, 87 U.S.App.D.C. 274, 282. 184 F.2d 394.

402 (1950). Moreover, the trial court specifi-

cally instructed the jury to disregard any man-
nerisms of his that they might have interpreted

as indicating a position on any of the facts to

be decided. Tr. 2508-09. In view of the fore-

going, Ehrlichman's attack on the impartiality

of the trial judge's demeanor must be dismissed

as frivolous.

10. Section 241 provides:

If two or more persons conspire to injure,

oppress, threaten, or intimidate any citizen in

the free exercise or enjoyment of any right or

privilege secured him by the Constitution or

laws of the United States, or because of his

having so exercised the same; or

If two or more persons go in disguise on the

highway, or on the premises of another, with
- intent to prevent or hinder his free exercise or

enjoyment or any right or privilege so se-

cured

—

They shall be fined not more than $10,000 or

imprisoned not more than ten years, or both;

and if death results, they shall be subject to

imprisonment for any term of years or for life.

18 U.S.C. § 241 (1972).
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by him and in instructing the jury on the

basic elements of the offense. Not every

conspiracy affecting a citizen's constitution-

al rights falls within the prohibition of sec-

tion 241. It is settled law that "the offend-

er must act with a specific intent to inter-

fere with the federal rights in question

.."" Ehrlichman contends that he

acted without the requisite "specific intent"

to invade Dr. Fielding's Fourth Amendment
rights, since he agreed to a search of the

doctor's office in the good faith belief that

it would involve no violation of the law,

constitutional or otherwise.'^

Prior to trial Ehrlichman and his co-de-

fendants presented this theory of the case

to the District Court in connection with

motions for discovery of certain national

security information." They took the posi-

tion that the information would provide

factual support for their asserted belief in

the legality of the Fielding operation. The

District Court rejected the defendants' the-

ory, and their motions, in the following

language:

Defendants contend that, even if the

break-in was illegal, they lacked the spe-

cific intent necessary to violate section

241 .because they reasonably believed that

they had been authorized to enter and

search Dr. Fielding's office. As ex-

plained above, however, such authoriza-

tion was not only factually absent but

also legally insufficient, and it is well

established that a mistake of law is no

defense in a conspiracy case to the know-

ing performance of acts which, like the

unauthorized entry and search at issue

here, are malum in se. [Cites] As the

Supreme Court said in Screws v. United

States, 325 U.S. 91, 106, 65 S.Ct. 1031,

1037, 89 L.Ed. 1495 (1945), "[t]he fact

11. United States v. Guest. 383 U.S. 745. 753-

54. 86 set. 1170. 1175. 16 L Ed.2d 239 (1966).

citing Screws v. United States. 325 U.S. 91. 65

S.Ct. 1031. 89 L.Ed. 1495 (1945) and United

States V. Williams. 341 U.S. 70, 93-95. 71 S.Ct.

581. 95 L.Ed. 758 (1951) (Douglas. J., dissent-

ing).

12. See note 62 infra'.

that the defendants may not have been

thinking in constitutional terms is not

material [to a charge under § 242, a relat-

ed specific intent statute,] where their

aim was not to enforce local law but to

deprive a citizen of a right and that right

was protected by the Constitution."

Here, defendants are alleged to have in-

tended to search Dr. Fielding's office

without a warrant, and their mistaken

belief that such conduct did not offend

the Constitution would not protect them

from prosecution under section 241. See

also Williams v. United States, 341 U.S.

97, 101-102, 71 S.Ct. 576, 95 L.Ed. 774

(1951)."

As a result of the District Court's ruling,

Ehrlichman was restricted during the trial

in his ability to obtain and introduce evi-

dence of the national security circumstances

surrounding the Fielding operation. At the

end of the trial, the court rejected jury

instructions which provided that belief in

the legality of one's conduct could negate

"specific intent" under section 241, and ad-

vised the jury that the requisite intent

would be established under section 241 if

the Prosecutor showed simply "that the ob-

ject of the conspiracy and the purpose of

each defendant was to carry out a warrant-

less entry into and search of Dr. Fielding's

office without permission."'*

[5] The trial judge's position, as set

forth in both his pre-trial opinion and in his

instructions to the jury, unquestionably

states the law with regard to the vast ma-

jority of criminal conspiracies. Even

though all such conspiracies are crimes of

"specific intent"—in that the defendant

must not only combine with others but also

intend to commit unlawful acts "—general-

ly there is no requirement that the conspir-

13. United States v. Ehrlichman, 376 F.Supp. 29

(D.DC.1974).

14. Id. at 35.

15. Tr. 2525.

16. See Perkins on Criminal Law 629 (2nd ed.

1969).
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ator know those acts to be unlawful." A
mistake as to the legality of the prohibited

activity, therefore, is no defense."

[6, 7] The doctrine that a mistake of law

will not excuse a crime normally applies in

conspiracy cases even when the target of-

fense itself has "specific intent" as an ele-

ment.^' The reason for this is that the

mental state required for most "specific

intent" offenses does not involve knowledge

of illegality.^" If the recognition of the

unlawfulness of one's action is not an ele-

ment of the substantive crime, neither is it

a component of the offense of agreeing to

commit the crime.

Significantly, however, some "specific in-

tent" crimes can be committed only if the

defendant performs the actus reus with an

intention to violate the law, or without

ground for believing his action is lawful. A
good faith mistake as to the legality of his

activity, or failure to act, is a valid defense

to prosecution for such a crime.^^ Equally

important, such a mistake necessarily also

constitutes a defense to a charge of conspir-

acy to commit this kind of "specific intent"

crime.

17. "Thus, an agreement to do an act that, un-

known to the parties, is a crime, is criminal."

Williams, Criminal Law: The General Part 678
(2nd ed. 1961). As the District Court recog-

nized, however, knowledge of the illegality of

the target offense has been construed as a

necessary element of conspiracy when the of-

fense was not "malum in se." See text accom-
panying note 14,supra ; Perkins, supra note 16,

at 630-31; Williams, supra, at 288 n.4. This
- exception is not relevant here, since an unau-
thorized entry and search is clearly malum in

18. There are a number of limited, situational

exceptions to this general rule. See generally

Williams, supra note 17, at 293-345; Hall &
Seligman, Mistake of Law and Mens Rea, 8

U.Chi.L.Rev. 641 (1941). Barker and Martinez

invoked such an exception in the lower court,

independent of the "specific intent" require-

ment of section 241, based upon their claim of

reasonable reliance on Hunt's authority to or-

ganize the break-in. This issue is taken up in

our opinions in Nos. 74-1883 and 74-1884,

178 U.S.App.D.C. , 546 F.2d 940.

19. It is conventional doctrine that a conspiracy

to commit a burglary is not excused because it

is carried out in the erroneous belief that the

action taken is legal. For differing views for

V U. I.lCHMAN 919

In sum, whether the District Court prop-

erly rejected the good faith defense prof-

fered by Ehrlichman is a question whose

answer rests, in the first instance, on the

mens rea required to commit the target

offense under section 241. We examine the

nature of that" section's "specific intent"

requirement in Subsection A and apply our

legal findings to the facts surrounding the

Fielding break-in in Subsection B, infra.

Our conclusion is that under the circum-

stances of this case the District Court did

not err in rejecting the defendant's good

faith defense.^

A. The "Specific Intent" Requirement of

Section 241

1. Screws v. United States

The substantive counterpart to section

241 is 18 U.S.C. § 242, which provides in

pertinent part:

Whoever, under color of any law, stat-

ute, ordinance, regulation, or custom,

willfully subjects any inhabitant

to the deprivation of any rights, privileg-

es, or immunities secured or protected by

exceptional circumstances see Wilkey, J., dis-

senting in United States v. Barker, 168 U.S.

App.D.C. 312, 514 F.2d 208, 263-70 (1975).

20. See Perkins, supra note 16, at 762-64.

21. See, e. g.. United States v. Murdock, 290

U.S. 389, 54 set. 223, 78 L.Ed. 381 (1933)

(defendant could not be convicted for criminal

violation of tax laws if he acted in good faith

belief his conduct was lawful); People v.

Weiss, 276 N.Y. 384, 12 N.E.2d 514 (1938)

(good faith belief in legality of civil arrest was
defense to kidnapping charge where statute

required intent to act "without authority of

law"). See United States v. Barker, 168 U.S.

App.D.C. 312, 338, 369, 514 F.2d 208, 234, 265

(1975) (Bazelon, C. J., concurring and Wilkey,

J., dissenting).

22. In our opinions in .United States v. Barker

and Martinez. Nos. 74-1883 & 74-1884, 178

U.S.App.D.C. -—
-, 546 F.2d 940 we take up

an alternative good faith defense proffered by

defendants Barker and Martinez, based not

upon the particular requirements of section

241, but upon their claim of reasonable reliance

on apparent authority. •
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the Constitution or laws of the United

States, . . shall be fined not more

than $1,000 or imprisoned not more than

one year, or both; and if death results

shall be subject to imprisonment for any

term of years or for life.

The seminal case dealing with the element

of mens tea under section 242 is Screws v.

United SUtesP The defendants in Screws,

law enforcement officials who had beaten a

prisoner to death, were charged with deny-

ing that individual various of his due proc-

ess rights under the Fourth Amendment.

They countered with an attack on the con-

stitutionality of section 242—arguing that

if it incorporated such a large body of

changing and uncertain law as surrounds

the concept of due process, the statute

lacked the basic specificity essential to

criminal statutes under our legal system."

The Court acknowledged that this

"vagueness" challenge would be serious if

the "customary standard" of guilt for statu-

tory crimes were applied under section

242." The presence of the term "willfully"

in the statute, however, afforded the Court,

a convenient means for narrowing its po-

tential reach—not only to fulfill the consti-

tutional requirement of specificity but also

to prevent the federal statute from becom-

ing a "catchall" which might interfere with

the traditional law enforcement role of the

states." The Court noted, first, that pre-

cise construction of the word "willful" in a

statute was dependent on its context. "But

'when used in a criminal statute it generally

means an act done with a bad purpose.' " "

It requires a particular intent in addition to

23. 325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495

(1945).

24. Id. at 94-96. 65 S.Ct. 1031.

25. Id. at 96. 65 S.Ct. 1031. That standard was
defined by the Court as follows:

"If a man intentionally adopts certain conduct
in certain circumstances known to him, and
that conduct is forbidden by the law under
those circumstances, he intentionally breaks
the law in the only sense in which the law ever

considers intent."

Ibid., quoting Mr. Justice Holmes in Ellis v.

United States. 206, U.S. 246. 257. 27 S.Ct. 600.

601. 51 L.Ed. 1047 (1907).

the performance of the act required by the

statute.

The Court determined that for the pur-

poses of section 242 acting "willfully"

meant acting with "a purpose ,to deprive a

person of a specific constitutional right," "

"made definite by decision or other rule of

law." " Such a construction, in the Court's

view, would cure the problem of vagueness

presented by the statute:

One who does act with such specific in-

tent is aware that what he does is pre-

cisely that which the statute forbids. He

is under no necessity of guessing whether

the statute applies to him . . for

he either knows or acts in reckless disre-

gard of its prohibition of the deprivation

of a defined constitutional or other feder-

al right. . The Act would then

not become a trap for law enforcement

agencies acting in good faith. "A mind

intent upon willful evasion is inconsistent

with surprised innocence." United States

V. Ragen, [314 U.S. 513, 524, 62 S.Ct. 374,

378, 86 L.Ed. 383 (1942).]
«>

The Court observed that the indictment in

United States v. C/ass/c," an earlier case

involving section 242, met the test of "spe-

cific intent" it had just laid down. That

indictment charged the defendants with, in-

ter alia, the willful alteration of ballots.

Such alteration, the Court emphasized,

clearly breached a right expressly guaran-

teed by the Constitution

—

viz., the right to

vote. The indictment did not charge that

the defendants had acted with the specific

intent to deprive voters of their constitu-

26. 325 U.S. at 105, 65 S.Ct. 1031.

27. Id. at 101, 65 S.Ct. at 1035. quoting United

States V. Murdock. 290 U.S. 389. 394. 54 S.a.

223. 78 L.Ed. 381 (1933).

28. 325 U.S. at 101. 65 S.Ct. at 1035.

29. Id. at 103. 65 S.Ct. at 1036.

30. Id at 104. 65 S.Ct. at 1036.

31. 313 U.S. 299. 61 S.Ct. 1031. 85 L.Ed. 1368

(1941).

21-221 O - 78 - 50
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tional prerogatives. Nevertheless, the

Court concluded:

Such a charge is adequate since he who
alters ballots or without legal justifica-

tion destroys them would be acting will-

fully in the sense in which [§ 242] uses

the term. The fact that the defendants

may not have been thinking in constitu-

tional terms is not material where their

aim was not to enforce local law but to

deprive a citizen of a right and that right

was protected by the Constitution. When
they so act they at least act in reckless

disregard of constitutional prohibitions or

guarantees.^

Turning to the charge against the de-

fendants in Screws itself, the Court ob-

served, "Likewise, it is plain that basic to

the concept of due process of law in a

criminal case is a trial—a trial in a court of

law, not a 'trial by ordeal' " ^ No allega-

tion of intent to breach a constitutional

right, therefore, was necessary. The Court

held that the "specific intent" requirement

of section 242 would be met if the jury were

instructed simply that to convict they must

find the defendants had beaten their prison-

er to death with the particular purpose of

subjecting him to a trial by ordeal.^

2. The Meaning of Screws

Although some of the language in Screws

can be read more broadly, its holding essen-

tially sets forth two requirements for a

finding of "specific intent" under section

242. The first is a purely legal determina-

tion. Is the constitutional right at issue

clearly delineated and plainly applicable un-

der the circumstances of the case? If the

trial judge concludes that it is, then the

jury must make the second, factual, deter-

mination. Did the defendant commit the

act in question with the particular purpose

of depriving the citizen victim^ of his enjoy-

ment of the interests protected by that

32. 325 U.S. at 106. 65 S.Ct. at 1037 (emphasis
added).

33. Id.

34. Id. at 107. 65 S.Ct.

35. See note 10 supra.

1031.

V FKHLU .i.V.A.N 921
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federal right? If both requirements are

met, even if the defendant did not in fact

recognize the unconstitutionality of his act,

he will be adjudged as a matter of law to

have acted "willfully"—/. e., "in reckless

disregard of constitutional prohibitions or

guarantees."

These "specific intent" requirements,

grafted by the Supreme Court onto the

elements of a section 242 violation, met the

Court's twin concerns of vagueness and fed-

eralism in Screws. On the one hand, the

requirement that the constitutional right in

question be clearly established provides the

specificity needed for a criminal statute to

meet minimal standards of due process. On
the other hand, the requirement that the

defendant have a purpose to infringe feder-

ally protected interests preserves the states'

traditional prerogative to prosecute and

punish those who commit ordinary crime.

For example, as Screws illustrates, the Con-

stitution clearly grants protection to a citi-

zen's interests in not being punished by

governmental officials without a trial.

There is no violation of section 242, how-

ever, if a sheriff and his deputies commit a

murder for purely personal, nongovernmen-

tal reasons. The state can, and should, deal

with such crime. Section 242 comes into

play only if the object of the murder was to

punish a prisoner for past illegal acts, or for

some other purpose stemming from the of-

ficial position of those committing the

homicide.

The same principles apply to prosecutions

for conspiracy under section 241. Although

the language of sections 241 and 242 is

somewhat different—indeed, section 241

does not contain the word "willfully" ^

—the Supreme Court has made clear since

Screws that the "specific intent" require-

ments of section 242 are equally applicable

(or derivatively applicable) to section 241.'*

36. See United States v. Price, 383 U.S. 787, 806

n.20. 86 S.Ct. 1152. 16 L.Ed.2d 267 (1966).

Logically, such an extension of the "specific

intent" requirement to section 241 was neces-

sary to avoid the same charge of vagueness

levelled against section 242 in Screws.
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In United States v. Guest,^'' decided in 1966,

the Court reversed the dismissal of an in-

dictment charging the defendants with vio-

lating section 241 by, jnter alia, conspiring

to intimidate blacks in the free exercise of

the right of interstate travel. The Court

observed, first, that the rights of equal uti-

lization of public facilities and freedom of

travel had been firmly established and re-

peatedly recognized; therefore, the require-

ment of constitutional clarity presented no

difficulty." Second, the Court noted with

reference to the right to travel that under

Screws not every criminal conspiracy which

incidentally interfered with that right is

prohibited by section 241. A conspiracy to

rob a private person who happens to be

traveling interstate, for example, would not

violate section 241, because it would entail

no purpose to invade federally protected

interests." On remand, therefore, the

Court found that the prosecution would

have to show the defendants conspired to

intimidate an individual because he was

traveling interstate.*"

Most recently, in Anderson v. United

States*^ decided in 1974, the Court reaf-

firmed and further elucidated the "specific

intent" requirements of section 241. Since

the constitutional right in question was the

right to an equal vote in a federal election,

the defendants convicted of casting false

votes could not be assailed on the ground

that the federal interests involved were not

clear and firmly established." Rather, the

main issue was whether an intent to invade

those federal interests had been proven, in

view of the fact that the primary objective

of the conspiracy was to influence a local

election—even though false votes had been

cast for candidates for federal office as

37. 383 U.S. 745, 86 S.Ct. 1170, 16 L.Ed.2d 239.

38. Id at 753-54. 757-59. 86 S.Ct. 1170.

39. Id. at 760. 86 S.Ct. 1170.

40. It seems clear that a purpose to commit acts

designed to interfere with his interstate travel

was sufficient; the Court did not suggest that

the defendants would have had to be thinking

in terms of the constitutional right to travel

which the courts have found in the interstices

well. The Court found adequate evidence

of "specific intent," concluding:

A single conspiracy may have several

purposes but if one of them—whether

primary or secondary—be the violation of

federal law, the conspiracy is unlawful

under federal law.

That petitioners may have had no pur-

pose to change the outcome of the federal

election is irrelevant. The specific intent

required under § 241 is not the intent to

change the outcome of a federal election,

but rather the intent to have false votes

cast and thereby injure the right of all

voters in a federal election to express

their choice of a candidate and to have

their expressions of choice given full val-

ue and effect, without being diluted or

distorted by the casting of fraudulent

ballots.*'

[8] Screws and its progeny thus compel

the conclusion that the specific intent re-

quired to violate section 241 is the purpose

of the conspirators to commit acts which

deprive a citizen of interests in fact protect-

ed by clearly defined constitutional rights.

If that purpose was present, there is no

"good faith" defense, such as Ehrlichman

proffers, because of lack of awareness of

the conspirators at the time they commit

the proscribed acts that they are violating

constitutional rights. There is no require-

ment under section 241 that a defendant

recogTiize the unlawfulness of his acts.

[9] It should be added here that there is

also no support for Ehrlichman's position in

any of the recognized common law excep-

tions to the mistake of law doctrine, which

of the Constitution. See Part III of the writer's
" opinion in United States v. Barker and Mar-

tinez. Nos. 74-1883 & 74-1884. L'.S.App.

DC. . 546 F.2d 940.

41. 417 US. 211. 94 S.Ct. 2253. 41 L.Ed.2d 20.

42. Id. at 226. 94 S.Ct 2253.

43. Id.
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are developed more fully in our opinions in

the companion decision on Barker and Mar-

tinez. Ehrlichman's reliance on Pierson v.

Ray** is misplaced. In Pierson the Su-

preme Court held that a police officer sued

under 42 U.S.C. § 1983 for an unlawful

arrest could raise as a defense his reliance

on a statute which he reasonably believed

to be valid but which was later held uncon-

stitutional. Assuming arguendo that an

analogous defense should be made available

in a criminal case,** it still cannot avail the

defendant here. As is detailed in Subpart

II. B., infra, the violation of the Fourth

Amendment in this case was clear. Ehr-

lichman cannot and does not argue that he

should be allowed a defense based upon his

reasonable reliance on an apparently valid

statute or judicial decision, nor does his

invocation of the claimed foreign affairs

exception to the warrant requirement avail

him, for even the claim of a foreign affairs

exception has consistently been conditioned

on specific approval by the President or the

Attorney General. Ehrlichman was himself

a high government official. He does not

contend that specific judicial or Presidential

approval was obtained for the Fielding

break-in. He simply asserts that it was his

belief that the break-in was lawful notwith-

standing the absence of any such specific

approval. Such a mistake of law can be no

defense. Neither Pierson nor any other

authority countenances an exception to the

mistake of law doctrine in such a situation.

It still remains to determine whether the

instructions the court gave the jury met the

two-pronged test of "specific intent" laid

down in Screws. We turn now to this

inquiry.

44. 386 U.S. 547, 87 S.Ct. 1213, 18 L Ed.2d 288

(1967).

45. See Model Penal Code § 2.04.

46. GouJed v. United States, 255 U.S. 298. 304,

41 S.Ct. 261, 65 L.Ed. 647 (1921), quoted in

Coolidge V. New Hampshire, 403 U.S. 443, 481,

91 set. 2022. 29 L.Ed.2d 564 (1971).

47. See, e. g., Coolidge v. New Hampshire, 403

U.S, 443. 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971);

V. EHRLICHMAN 923
2dJ)10 (1976)

B. Conformity of Jury Instructions with

"Specific Intent" Requirements

1. The Requirement that the Protected

Right Be Firmly Established and
Plainly Applicable

Defendant Ehrlichman is charged with

violating Dr. Fielding's Fourth Amendment
rights by conspiring in the breaking and
entering of his office. The Fourth Amend-
ment provides that "the right of the people

to be secure in their persons, houses, papers

and effects, against unreasonable searches

and seizures, shall not be violated; and no

warrants shall issue, but upon probable

cause, supported by oath or affirmation,

and particularly describing the place to be

searched, and the persons or things to be

seized." Although the best means of pro-

tecting this right against incursions by "ov-

erzealous executive officers"** has been

subject to some debate,*' the core meaning
of the Fourth Amendment was clear well

before defendants conspired to search Dr.

Fielding's files:

[T]ranslation of the abstract prohibition

against "unreasonable searches and sei-

zures" into workable guidelines for the

decision of particular cases is a difficult

task . . Nevertheless, one gov-

erning principle, justified by history and

by current experience, has consistently

been followed: except in certain careful-

ly defined classes of cases, a search of

private property without proper consent

is "unreasonable" unless it has been au-

thorized by a valid search warrant.
48

United States v. United States District

Court (Keith) capsulized that historic apn

proach in noting that "physical entry of the

home is the chief evil against which the

wording of the Fourth Amendment is di-

rected."*' "The very heart of the Fourth

Mapp V. Ohio, 367 U.S. 643, 81 S.Ct. 1684. 6

L.Ed.2d 1081 (1961); Weeks v. United States,

232 U.S. 383, 34 S.Ct. 341, 58 L.Ed. 652 (1914).

48. Camara v. Municipal Court, 387 U.S. 523, 87

set. 1727, 18 L.Ed.2d 930 (1967).

49. 407 U.S. 297, at 313, 92 S.Ct. 2125, at 2134.

32 L.Ed.2d 752 (1972).
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Amendment directive"*** is that "uhtre

practical, a government search and seizure

should represent both the efforts of the

officer to gather evidence of wrongful acts

and the judgment of the magistrate that

the collected evidence is sufficient to justify

invasion of a citizen's private premises or

conversation." ** The framers formulated

that directive against the background of

Entick V. Carn'ngton,^^ a case found by the

Supreme Court in Boyd v. United States"

to be "sufficiently explanatory of what was

meant by unreasonable searches and sei-

zures." Entick overturned an executive

warrant to search the studies of political

dissidents.**

As a general proposition, few would ques-

tion the clarity of the Fourth Amendment
right of every citizen to be free from gov-

ernmental searches and seizures unless

sanctioned by judicial warrant based on

probable cause. For the purposes of section

241, however, that right may not be clear in

an individual case if the circumstances are

such that an exception to the warrant re-

quirement may be invoked. Just how clear

was Dr. Fielding's right to be free from the

search directed by defendant Ehrlichman is

the question we examine at this point.

50. See citation of Leach v. Three of the Kings
Messengers. 19 How.St.Tr. 1001. 1027 (1765).

in United States v. U. S. District Court. 407
U.S. at 316, 92 S Ct. at 2136.

51. 407 U.S. 297. 316. 92 S Ct. 2125, 2136
(1972).

52. 95 Eng.Rep. 807 (1765).

53. 116 U.S. 616 at 627, 6 S.Ct. 524 at 530, 29
L.Ed. 746 (1886).

54. Entick. along v,ith Wilkes v. Wood. 19 How.
*St.Tr. 1153. 98 Engl, Rep. 489 (1763), was also

cited in Coolidge v. S'ew Hampshire, 403 U.S.

at 455, 91 S.Ct. at 2032, as an example of "legal

and constitutional means" securing "a right of

personal security against arbitrary intrusions

by official power."

55. Memorandum from President Roosevelt to

Attorney General Jackson. May 21, 1940, re-

produced in United States v. Barker, 168 U.S.

App.DC. 312. 514 F.2d 208. 246^8 (MacKjn-
non. J., dis.senting) (1975) (subsequent autho-

rizations of President Truman and Jchnson also

In pre-trial proceedings before the Dis-

trict Court Ehrlichman claimed that the

break-in was not in violation of Dr. Field-

ing's Fourth Amendment rights and devel-

oped a contention along the following lines:

The entry was undertaken pursuant to an

authorized "foreign affairs" or "national se-

curity" operation. Since 1940 the "foreign

affairs" exception to the prohibition against

wiretapping has been espoused by the Exec-

utive Branch as a necessary concomitant to

the President's constitutional power over

the exercise of this countr>''8 foreig^i af-

fairs, and warrantless electronic surveil-

lance has been upheld by lower federal

courts on a number of occasions." No
court has ruled that the President does not

have this prerogative in a case involving

foreign agents or collaborators with a for-

eign power." The Supreme Court, in a

number of decisions requiring officials to

obtain a warrant before engaging in elec-

tronic surveillance, has been careful to note

that its rulings do not reach such cases."

Hoping to fall within this as yet not fully

defined exception, Ehrlichman urges that in

September 1971 "in a matter affecting na-

tional security and foreign intelligence

gathering" the absence of a judicially ap-

proved warrant did not render unlawful "a

reproduced); United States v. Butenko, 494

F.2d 593 (3d Cir. 1974); United Slates v.

Brcwn, 484 F.2d 418 (5th Cir. 1973). On 24

June 1975 Attorney General Levi reasserted

this steadfastly maintained position of the Ex-

ecutive Branch in a letter to Senator Edward
Kennedy. Petition for Rehearing in Zweibon v.

Mitchell. No. 73-1847. Appendix L

56. For the first time, this court in Zweibon v.

Mitchell, 170 U.S.App.D.C. 1, 516 F.2d 594

(1975). cert, denied. 425 U.S. 944. 96 S.Ct. 1685.

48 L.Ed.2d 187 (April 19. 1976) recently held

that the scope of the foreign affairs exemption

did not extend to "foreign affairs" cases where
the targets of a surveillance were not in collab-

oration with a foreign power.

57. United States v. United States District

Court. 407 US 297, 321-22, 92 S.Ct. 2125. 32

L.Ed.2d 752 (1972); Giordano v. United States,

394 U.S. 310. 313-14. 89 S.Ct. 1163, 22 L.Ed.2d

297 (1969) (concurring opinion of Stewart, J.);

Katz V. United States, 3S9 U.S. 347, 358 n.23,

88 set. 507. 19 L.Ed.2d 576 (1967).
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search and seizure authorized by a presiden-

tial delegate pursuant to a broad Presiden-

tial mandate of power given to that dele-

gate." "

Ehrlichman further argues that no specif-

ic authorization by the President or the

Attorney General was required:

Implicitly, an instruction to accomplish an

end carries with it the duty of perform-

ing all lawful acts necessary to accom-

plish that end. In the instant case, the

President delegated the power, to sworn

officials of the Executive Branch, includ-

ing Appellant Ehrlichman, to prevent and

halt leaks of vital security information.

To contend that the President must spe-

cifically chart out the methods of employ-

ing the power, each and every time he

delegates power is absurd.*'

The District Court ruled as a matter of

law that the national security exemption

did not excuse the failure to obtain a judi-

cial warrant for a physical search of Dr.

Fielding's office ^ either because there is no

exemption for physical searches '* or be-

cause the exemption can only be invokedby

the President or the Attorney General in a

particular case." This holding, which gov-

erned pre-trial discovery instructions to the

jury, blocked any evidentiary inquiry into

the factual basis for Ehrlichman's alleged

belief that the Fielding "covert operation"

could yield significant foreign intelligence

information. For purposes of this appeal,

we accept as possible of proof that probable

58. Ehrlichman Br. at 14.

59. Ehrhchman Reply Br. at 4.

60. 376 F.Supp. 29 (1974).

61. Id. at 33-34.

62. Id. at 34-35.

63. Id. at 33.

64. Id. The District Court cited United States v.

Butenko, 494 F.2d 593 (3rd Cir. 1974); United

States V. Brown. 484 F.2d 418 (5th Cir. 1973);

Zweibon v. Mitchell. 363 F.Supp. 936 (D.D.C.

1973). rev-d, 170 U.S.App.D.C. 1. 516 F.2d 594

(1975). cert, denied. 425 U.S. 944, 96 S.Ct. 1685,

48 L.Ed.2d 187 (April 19, 1976).
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cause existed for the oj»eration, so that if

application for a warrant had been made it

would have been granted.

[10] The District Court's ruling was
based on two premises. The first is that

the "national security" exemption has been

"carefully limited to the issue of wiretap-

ping, a relatively nonintrusive search."*'

The circuit court decisions setting forth

such an exemption for "the special problem

of national security wiretaps" " do not go

so far as to dispense with the need for a

warrant as a requirement for "physical en-

try of the home . the chief evil

against which the wording of the Fourth

Amendment is directed." " We need not in

this opinion decide this matter one way or

the other, and no inference should be drawn

from our failure to discuss it. It suffices to

dispose of the case at bar that we find that

the District Court was unquestionably cor-

rect in its second ground for rejecting Ehr-

lichman's claim, in its ruling that in any

event the "national security" exemption can

only be invoked if there has been a specific

authorization by the President, or by the

Attorney General as his chief legal advisor,

for the particular case.

Neither Ehrlichman nor any of his code-

fendants have alleged that the Attorney

General gave his approval to the Fielding

operation; and none has attempted to re-

fute former President Nixon's assertion

that he had no prior knowledge of the

break-in and, therefore, could not and did

not authorize the search.®* Ehrlichman

65. Id. at n.3. quoting United States v. United

. States District Court, 407 U.S. at 313. 92 S.Ct.

2125. The position of the Attorney General of

the United States with regard to auditory and
visual searches is discussed by Judge Leventhal

in his concurring opinion herein and by Judge

Wilkey in his opinion in the case of Barker and
Martinez.

66. Indeed, for Ehrlichman to argue that the

President gave his express authorization to a

surreptitious entry and search of Dr. Fielding's

office would have been patently inconsistent

with Ehrlichman's primary defense at trial.

Such authorization would have been transmit-

ted to the "Room 16" unit through Ehrlichman.

and he claimed not to have known the unit

planned a surreptitious entry and search. The
trial judge, however, put the question of Ehr-
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soars into a novel claim of authority. No
court has ever in any way indicated, nor has

any Presidential administration or Attorney

General claimed, that any executive officer

acting under an inexplicit Presidential man-

date may authorize warrantless searches of

foreign agents or collaborators,'' much less

the warrantless search of the offices of an

American citizen not himself suspected .of

collaboration.

The defendant totally misapprehends the

critical role played by the President and -the

Attorney General, when the "national se-

curity" exception is invoked. It is argued

that this exception gives government offi-

cials the power surreptitiously to intrude on

the privacy of citizens without the necessity

of first justifying their action before an

indep)endent and detached member of the

judiciary. Unless carefully circumscribed,

such a power is easily subject to abuse.

The danger of leaving delicate decisions of

propriety and probable cause to those actu-

.

ally assigned to ferret out "national securi-

ty" information is patent, and is indeed

illustrated by the intrusion undertaken in

this case, without any more specific Presi-

dential direction than that ascribed to Hen-

ry II vexed with Becket." As a constitu-

tional matter, if Presidential approval is to

replace judicial approval for foreign intelli-

gence gathering, the personal authorization

of the President—or his alter ego for these

matters, the Attorney General— is neces-

sary to fix accountability and centralize re-

sponsibility for insuring the least intrusive

lichman's prior knowledge of the break-in

squarely to the jury (Tr. 2531). and they found
him guilty as charged.

67. Cf. United States v. Coplon. 185 F.2d 629,

635 (2d Cir. 1950) (warrantless arrest of Justice

Department employee apparently engaged in

passing defense information to a Soviet agent

held inconsistent with statutory requirements;

no consideration was given any national securi-

ty justification for such an arrest); Abel v.

United States. 362 U.S. 217, 80 S.Ct. 683. 4

L.Ed.2d 668 (1960); (valid search incident to a

deportation arrest upheld which produced evi-

dence of espionage activities; the Court never-

theless noted that "the preliminary stages of a

criminal prosecution must be pursued in strict

obedience to the safeguards and restrictions of

surveillance necessarj' and preventing zeal-

ous officials from misusing the President's

prerogative.

Mr. Justice 'VMiite, concurring separately

in Kat2 v. United States,^ noted the possi-

bility of recognizing a "national security"

exception to the warrant requirement for

electronic surveillance, but only if "the

President of the United States or his chief

legal officer, the Attorney General, has con-

sidered the requirements of national securi-

ty and authorized electronic surveillance as

reasonable." ^* As of this writing, that is

the only statement by any Supreme Court

Justice declaring a national security exemp-

tion. Mr. Justice Stewart, concurring in

Giordano v. United States, noted that

"[wjhile two members of the Court have

indicated disagreement with that view, the

issue remains open." ^ Moreover, the

(iovemment in its brief before the Supreme

Ck)urt in United States v. United States

District Court (Keith)P stated flatly, "We
urge the (x)urt to adopt the principle that

Mr. Justice \Miite suggested in his concur-

ring opinion in Katz." ^ The Government's

argument was based in substantial part on

the protection and consistency that would

derive from a procedure centered on the

Attorney General himself. The Court in

Keith noted that "

.

the President

—

through the Attorney General —may find it

necessary to employ electronic surveillance

to obtain intelligence information on the

plans of those who plot unlawful acts

the Constitution and laws of the United

States.") at 226, 80 S.Ct. at 690.

68. Attributed as "Who will free me from this

turbulent priest?"

69. 389 U.S. 347, 362, 88 S.Ct. 507, 19 L.Ed.2d

576 (1967).

70. Id. at 364. 88 S.Ct. at 518.

71. 394 U.S. 310, 315.

L.Ed.2d 297 (1969).

S.CL 1163, 1166, 22

72. 407 U.S. 297, 92 S.Ct. 2125, 32 L.Ed.2d 752

(1972).

73. Gov't Br. at 11.
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against the Government." '* Yet even this

expression was in the context of an opinion

that held the Constitution required a judi-

cial warrant as a condition for conducting

domestic security surveillance," and dis-

claimed expression of any ruling on the

requirement applicable in the case of activi-

ties of foreign powers or their agents."

As a historical matter, Presidential mem-
oranda from 1940 to 1965 setting forth Ex-

ecutive policies regarding national security

electronic surveillance have stressed the re-

quirement of personal approval by the Pres-

ident or the Attorney General,'^' even

though at the time the Supreme Court had

held that the Constitution did not require a

warrant for such surveillance. No court.

Justice of the Supreme Court, or Presiden-

tial administration has ever suggested a

power which could be generally delegated,

for example, even to regular intelligence

agencies, like the FBI and CIA, let alone to

the extrastatutory group involved in the

instant case. Even though the employees

and administrators of the regular agencies

might have the background, training, and

departmental discipline to make responsi--

ble, expert decisions, the risk of their myop-

ic abuse of such a powerful prerogative is

simply too great to permit its delegation.

That risk is substantially magnified when
the decision-making group, as here, is an

amorphous, ad hoc unit with no tradition of

public service and no clear lines of responsi-

bility.

Skepticism of power to delegate "authori-

ty at will" to make crucial decisions in the

Fourth Amendment area led the Supreme

Court to hold invalid a delegation within

the Department of Justice of the statutory

power to authorize even the application for

a wiretap warrant to be issued by a magis-

trate once a probable cause determination is

74. 407 U.S. at 310. 92 S.Ct. at 2133.

75. 407 U.S. at 314-15. 92 S.Ct. 2125.

78. Id. at 321-22. 92 S.Ct. 2125.

V. EHRLICHMAN 927
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made. The Court insisted that "[t]he ma-
ture judgment of a particular, responsible

Department of Justice official [be] inter-

posed as a critical precondition to any judi-

cial order."" A fortiori, when what is

involved is a claim that an exception per-

mits a Chief Executive" determination to

replace the neutral magistrate altogether,

that determination cannot be delegated.

Talismanic invocation of "national security"

is not a basis for delegation, it is at most a

basis for the claim that there may be a

"Chief Executive warrant."

[11] Although Ehrlichman's counsel

speak broadly of Presidential authorization,

all that they show is that the President

authorized the formation of a unit within

the White House to stop security leaks and

investigate the Ellsberg matter." At no

point did the President even mention the

possibility of surreptitious wiretaps or other

"national security" searches—let alone give

any specific authorization for such activity.

The law is plain that the simple fact that

the President asks a subordinate official to

investigate and report on a problem involv-

ing national security does not give the offi-

cial plenary power to exercise all preroga-

tives the President might have in that area.

Ehrlichman can hardly mean that the

President intended to give him all the pow-

er that he, the President, had. Obviously,

the most that could be argued was the

authority to perform "lawful acts necessary

to accomplish that end." ^ Whatever the

rule for the President, the delegate may not

claim, as lawful acts, those which could not

be lawfully delegated to his discretion.

As a constitutional matter, if and to the

extent that Presidential approval may re-

place judicial approval for foreign intelli-

gence gathering, the personal authorization

of the President—or of his Cabinet alter

78. United States v. Giordano, 416 U.S. 505.

515-16. 94 S.Ct. 1820, 1826, 40 L.Ed.2d 341

(1974). construing 18 U.S.C. § 2516(1) (1970).

79. 9 Weekly Compilation of Presidential Docu-

ments. No. 21. at pp. 695-96 (22 May 1973).
77. See, e. g.. Appendix to dissenting opinion of

Judge MacKinnon. United States v. Barker, 168

U.S.App.D.C. 312, 350-52. 514 F.2d 208, 24e- 80- Ehrlichman Reply Br. at 4

48 (1975).
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ego for these matters, the Attorney Gener-

al—is necessary to fix accountability and

centralize responsibility for insuring the

least intrusive surveillance necessary and

preventing zealous officials from misusing

the Presidential prerogative.

[12] Under the circumstances of this

case, the law is clear that Dr. Fielding's

Fourth Amendment rights were breached

"when the defendants broke into and

searched his office without the requisite

judicial authorization. For the purposes of

the element of "specific intent" in section

241, it remains only to determine whether

the defendants acted with the necessary

purpose of trenching upon constitutionally

protected interests.

2. The Requirements of a Purpose to

Invade Ck)nstitutionaJIy Protected In-

terests.

[13] As we observed above in connection

with our discussion of Screws and its proge-

ny, "specific intent" under section 241 does

not require an actual awareness on the part

of the conspirators that they are violating

constitutional rights. It is enough that

they engage in activity which interferes

with rights which as a matter of law are

clearly and specifically protected by the

Constitution. As we have already pointed

out, in this case the law clearly establishes a

violation of Dr. Fielding's Fourth Amend-
ment right to be secure against the war-

rantless entry and search, the exceptions

for entry without a judicial warrant being

plainly inapplicable.

[14] It is not a violation of section 241

for individuals who happen to be govern-

ment agents to burglarize a doctor's office

for purely personal gain. It is a civil rights

conspiracy in violation of that section, how-
ever, if they enter his office in their capaci-^,

ty as government agents without proper

authorization to secure information for an

ostensible government purpose. The con-

81. Tr. at 2524-25.

82. Ehrlichman's co-defendants, Barker and
Martinez, argue—citing United States v. Guest,
383 U.S. 745. 86 S.Ct. 1170. 16 L Ed.2d 239
(1966)—that the trial judge erred in failing to

cern of Congress in enacting section 241

was to extend the federal police power to

those who intentionally interfere with fed-

erally protected interests—e. g., officials

whose specific purpose is to accomplish the

governmental objectives of punishment or

obtaining confessions or searching private

premises, individuals who act with the par-

ticular intent of preventing other citizens'

equal use of the polls or the interstate

highways. The objective must be govern-

mental even though section 241, unlike sec-

tion 242, does not require that conspirators

act under color of law. The states can deal

with those who kill or mug or burglarize

out of passion or greed for purely personal

reasons.

The District Court instructed the jury as

follows:

To establish a violation of count one of

the indictment, the conspiracy count, the

prosecutor must prove beyond a reasona-

ble doubt, first, that a conspiracy existed

between one or more defendants or unin-

dicted co-conspirators named in the in-

dictment.

Second, that the purpose of the conspir-

acy was to carry out a warrantless entry

and search of Dr. Fielding's office with-

out his permission.

Third, that the conspirators were gov-

ernmental employees or agents who in-

tended to enter and to search Dr. Field-

ing's office without a warrant or permis-

sion for governmental rather than purely

personal reasons.

Fourth, that Dr. Fielding himself was

at the time an American citizen.*'

These instructions state the law exactly as

we have outlined it, and Ehrlichman does

not contest that if those instructions were

legally correct there was substantial evi-

dence to sustain his conviction under section

241.«

Thus, we conclude that Ehrlichman's con-

viction of conspiracy as set forth in Count I

instruct the jury that a conviction under sec-

tion 241 is only possible if the violation of

federal rights is the predominant purpose of

the conspiracy. I discuss this argument in Part

III of my opinion in United States v. Barker and
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of the indictment was in full compliance

with the mens rea requirements of section

241. We turn now to a brief discussion of

the defendant's remaining contentions on

appeal.

III. SUBSIDIARY ISSUES

A. Severance

[15] The District Court's refusal to

grant Ehrlichman's request for a severance

can constitute grounds for reversal only if

the defendant sustains the burden of show-

ing a clear abuse of discretion by the

court.*' Ehrlichman relies primarily on an^

alleged inconsistency between his defense

and that of his co-defendants, but it ap-

pears axiomatic that "the mere presence of

hostility among defendants or the desire of

one to exculpate himself by inculpating an-

other [are] insufficient grounds to require

separate trials."" To obtain a severance

on the ground of conflicting defenses, "[a]t

the very least, it must be demonstrated that

a conflict is so prejudicial that differences

are irreconcilable, and that the jury will

unjustifiably infer that this conflict alone

demonstrates that both are guilty.' " ^

[16] No such irreconcilable inconsistency

of defenses is shown here. Ehrlichman as-

serts that Liddy, Barker, and Martinez ef-

Martinez, Nos. 74-1883 & 74-1884, 178 U.S.

App.D.C. :, 546 F.2d 940 and reject it

under the recent authority of Anderson v. Unit-

ed States. 417 U.S. 211, 94 S.Ct. 2253, 41

L.Ed.2d 20 (1974).

83. See. e. g., Opper v. United States 348 U.S.

84, 95, 75 S.Ct. 158. 99 L.Ed. 101 (1954); Unit-

ed States V. Isaacs. 493 F.2d 1124, 1159 (7th

Cir.), cert, denied. 417 U.S. 976, 94 S.Ct. 3183.

41 L.Ed.2d 1146 (1974); United States v.

Gambrill, 146 U.S.App.D.C. 72, 83. 449 F.2d

1148. 1159(1971); Brown v. United States. 126

U.S.App.D.C. 134. 139, 375 F.2d 310, 315
(1966), cert, denied. 388 U.S. 915, 87 stct. 2133.

18 L.Ed.2d 1359 (1967).

84. United States v. Barber, 442 F.2d 517, 530
(3rd Cir.), cert, denied. 404 U.S. 958. 92 S.Ct.

327. 30 L.Ed.2d 275 (1971). See also Allen v.

United States, 91 U.S.App.D.C. 197, 202, 202

F.2d 329, 334, cert, denied. 344 U.S. 869, 73

S.Ct. 112, 97 L.Ed. 674 (1952).
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fectively contended that he had approved

the break-in; and as their "superior" he,

not they, should be held responsible for the

break-in. At no point, however, did Liddy

assert that he had acted under Ehrlichman's

orders, nor did he argue that Ehrlichman

had approved the Fielding entry and search.

Rather, his defense was based upon the

belief that a "warrant had been obtained."

Liddy's references to Ehrlichman's position

as "nominal supervisor" of the "Room 16"

unit,*' his place in the White House chain of

command,** and his familiarity with the

President's instructions to the unit** do

not—contrary to Ehrlichman's contention *•

—constitute a charge that Ehrlichman spe-

cifically approved a surreptitious entry.

There would have been no logical inconsist-

ency in the jury's acceptance of the defens-

es presented by both defendants.

Even less tenable is the argument that

the defense of Barker and Martinez

trenched upon that of Ehrlichman. They

made no reference whatever to Ehrlicliman

in presenting their claim of good faith be-

lief in apparent authority. Their defense

was based on the circumstances of their

relationship with Hunt. It was totally ir-

relevant to Barker's and Martinez's position

whether Ehrlichman had or had not ap-

proved the break-in, for they made no claim

of such specific knowledge.

85. United States v. Robinson. 139 U.S.App.D.C.

286, 289, 432 F.2d 1348. 1351 (1970). See also

United States v. Wilson. 140 U.S.App.D.C. 220,

226-28, 434 F.2d 494, 500-02 (1970); Rhone v.

United States, 125 U.S.App.D.C. 47, 48, 365

F.2d 980, 981 (1966).

86. Tr. 2432, 2440-2444. The trial judge in-

structed the jury that if they believed Liddy's

contention, it would constitute a mistake of

fact which would absolve Liddy of the mens
rea required for conviction under section 241.

Tr. 2525. The jury's guilty verdict reflects a

necessary finding that Liddy entertained no

such belief.

87. Tr. 598.

88. Tr. 2432B.

89. Tr. 2438.

90. Ehrlichman Br. at 52-53.
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[17, 18] Ehrlichman also relies on the

"De Luna doctrine" " to support his request

for severance. He claims that the District

Court's refusal to sever, which precluded

any comment by him on Liddy's failure to

take the stand, unduly prejudiced his de-

fense. It would appear clear, however, that

severance is not required simply because

one defendant may wish to comment on

another's refusal to testify.*^ In De Luna,

two defendants, tried jointly on narcotics

charges, each claimed the other was solely

responsible. In the presence of mutually

exclusive and irreconcilable defenses, the

importance to one defendant of the ability

to comment on the silence of his co-defend-

ant was overwhelming. No such inconsist-

ent defenses are present here, and Liddy

was the only one of seven of Ehrlichman's

alleged co-conspirators who failed to take

the stand. Under these circumstances, we

do not find that the District Court abused

its discretion in refusing to sever Ehrlich-

man's trial from that of his co-defendants."

B. Ehrlichman's Discovery Rights

[19] Ehrlichman claims he was improp-

erly denied his rights under Rule 16 of the

91. De Luna v United States, 308 F.2d 140 (5th

Cir. 1962).

92. See United States v. Barber, 442 F.2d 517,

529-30 (3rd Cir). cert, denied, 404 U S. 958. 92

set. 327. 30 L.Ed.2d 275 (1971). Comment is

all of which Ehrlichman could have been de-

prived. Even if separate trials had been grant-

ed, Liddy still could not have been compelled to

testify.

93. See' United States v. Mines, 147 U S App.
DC. 249. 266. 455 F.2d 1317. 1334. cert, denied,

406 U.S. 975. 92 S Ct. 2427. 32 L.Ed.2d 675

(1972). See also United States v. Roselli, 432
F.2d 879, 902 (9th Cir. 1970). cert, denied, 401

*U.S. 924, 91 S Ct. 883, 27 L.Ed.2d 828 (1971).

94. 373 U.S. 83. 83 S Ct. 1194. 10 L.Ed 2d 215

(1963).

95. Although Ehrlichman's brief discourses at

some length about the requirement under Bra-

dy that the prosecution turn over all relevant

information, with the exception of the "Leaks"
file (which we discuss below) he specifies on
appeal no relevant material which was not

handed over. In the absence of such specifica-

tion, the government can do no more than
examine possibly relevant files and make a

Federal Rules of Criminal Procedure to the

production of all evidence material to the

preparation of his defense and, under Brady

V. Maryland,^ to all evidence "favorable to

an accused." The Special Prosecutor as-

serts that he voluntarily produced all docu-

ments in his possession which were even

remotely relevant to the issues to be tried.

Further, he contacted all governmental de-

partments, including the White House,

which might be expected to have material

possibly exculpatory of Ehrlichman or his

co-defendants. These departments report-

ed the results of their searches in affidavits.

On appeal Ehrlichman apparently does not

question the accuracy of these affidavits or

their fulfillment of the prosecution's obliga-

tion to disclose relevant information to the

defense,'^ with the exception of the affida-

vit filed by J. Fred Buzhardt on behalf of

the White House. As to the Buzhardt affi-

davit, however, Ehrlichman failed to

present any evidence before the District

Court to support his argument here that

Buzhardt's review generally was inade-

quate or his representations inaccurate. *•

Nor has he presented any such evidence to

us. Ehrlichman's broad challenge to the

good faith representation that relevant material

does or does not exist. Certainly, there is no

requirement of wholesale disclosure of all files

which could conceivably contain relevant

items. TTiis applied here to White House files

as well as files in the hands of the Special

Prosecutor.

96. Ehrlichman contends that he was improper-

ly denied the opportunity to take the stand at a

pre-trial hearing on the satisfaction of Brady
requirements in order to establish the material-

ity and relevancy to his case of certain White
House documents not turned over to him by

Mr Buzhardt. Our review of th3 transcriprt of

that hearing reveals this contention to be

groundless. Tliough ref)eatedly requested by
the trial judge to specify just what documents
Ehrlichman would discuss and why they might

be relevant, counsel for the defendant was un-

able to give a single concrete example of how
Ehrlichman's testimony would be helpful. The
trial judge nevertheless offered to consider any

motion or subpoena which might be drawn
under Rule 16 or Rule 17 directed to any partic-

ular documents, describing their relevance and

the reasonableness of their production. See

text accompanying note 98 infra.
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validity of Buzhardt's inspection of White

House files for materials relevant to Ehr-

lichman's defense must fail.

[20-22] We are left with the arguments

made by Ehrlichman with respect to specif-

ic materials held by the White House which

he desired produced." The first of these

were Ehrlichman's notes recording private

Presidential ' conversations and meetings.

As part of his overall review referred to

above, Buzhardt examined those notes,

found none bearing on the guilt or inno-

cence of Ehrlichman or his co-defendants,

but turned over Xerox copies of those that

seemed conceivably relevant. Moreover,

Ehrlichman was given personal access to all

the notes. In response to the trial judge's

repeated request that Ehrlichman specify

which notes of individual conversations he

considered had been improperly withheld,

Ehrlichman on 21 June 1974 filed a motion

for the issuance of a subpoena duces tecum

for the notes of ten different conversations.

An accompanying memorandum detailed

Ehrlichman's reasons for considering those

particular notes material to his defense. In

response to that motion the White House

97. Ehrlichman on appeal raises an argument,

relying primarily on the Jencks Act, 18 U.S.C.

§ 3500 (1970), that he was improperly denied

transcripts of testimony taken in executive ses-

sion by the Subcommittee on Intelligence of the

House Armed Services Committee. Ehrlich-

man, however, was specifically directed by the

District Court to file written papers on this

issue if he wished to join the motions of his

co-defendant, G. Gordon Liddy, for the produc-

tion of that testimony. Tr. 1972. He failed to

file any papers, and so has waived his right to

press this point on appeal. In any event, in our

companion opinion in United States v. Liddy,

177 U.S.App.D.C. , 542 F.2d 76, Judge

Merhige's considered rejection of the conten-

tion that the District Court's failure to procure

these transcripts was reversible error is equally

applicable here.

98. The Special Prosecutor observed, first, that

many of the enumerated notes—all but three of

which recorded conversations which took place

after the break-in occurred—were sought by
Ehrlichman in order to disprove the allegation

that he had attempted to conceal the break-in.

The Prosecutor pointed out, however, that he

had decided to drop concealment as part of the

conspiracy charge. This rendered irrelevant

V. EHRLICHMAN 93I
2d 910 (1»76)

turned over the requested notes to the trial

judge for in camera inspection. Also, on 24

June the Special Prosecutor filed a lengthy

memorandum arguing the irrelevancy of

each of the conversations sought to the

issues at trial.'* With the actual notes be-

fore him, Judge Gesell found the Special

Prosecutor's position persuasive and

quashed the subpoena. We have reviewed

these notes as well and find ourselves in

complete accord with the trial judge's de-

termination. With the exception of the

"Leaks" file, discussed below, Ehrlichman

identifies on appeal no other specific docu-

ments or notes which were wrongfully de-

nied him.

Nevertheless, Ehrlichman argues, first,

that the District Court should have ordered

the White House to submit to it all his

notes of Presidential conversations and, ap-

parently, all other White House material

Ehrlichman requested for in camera inspec-

tion to determine their relevance. Even

were this a case not involving "presump-

tively privileged Presidential files,** Ehr-

lichman's failure to argue with specificity

the materiality and reasonableness of his

discovery request would render his position

those notes sought in order to disprove

concealment.

Second, Ehrlichman claimed some of the

notes would help show he did not have the

requisite intent to violate Dr. Fielding's consti-

tutional rights—that his motives were the lau-

datory ones of stopping security leaks and

gathering information for legislative action.

As the Special Prosecutor pointed out, how-
ever, good motives do not negative intent under

section 241. Even assuming, arguendo, that

his purpose was laudatory, to achieve it by
unlawful means was still unlawful.

Finally, Ehrlichman argued some notes

would show the President intended the "Room
16" unit to assume the functions of the F.B.I,

and to act lawfully, rather than unlawfully.

The Special Prosecutor observed that this fact

was undisputed. The real question was wheth-

er the President had specifically authorized the

unit to undertake the Fielding break-in; and

Ehrlichman, with full access to his notes, made
no allegation that such authorization had been

given.

99. See United States v. Nixon. 418 U.S. 683.

708. 94 set. 3090. 41 L.Ed.2d 1039 (1974);

Nixon V. Sirica, 159 U.S.App.D.C. 58, 75. 487

F.2d 700. 717 (1973).
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untenable.'*' In the face of the require-

ment for a "demonstrated specific need" for

the evidence or a showing "that the Presi-

dential material was 'essential to the justice

of the [pending criminal] case,' " '*" we

must reject his position.

[23] Second, Ehrlichman contends he

was deprived of his Sixth Amendment right

to counsel when the President permitted

Ehrlichman, but not his attorney, to exam-

ine his notes. The fact that Ehrlichman

was given access to these files—which re-

corded Presidential conversations apparent-

lyunrelated to the Fielding break-in—could

not vest a right of access in his attorney,

who was not privy to the conversations.

The order did not prevent Ehrlichman from

leaving the room where the files were locat-

ed at any time to inform his attorney in

detail of the materials he had located. Ehr-

Jichman does not contend that his attorney

would have been prevented from framing

subpoenas duces tecum for relevant materi-

al so located. In sum, the District Court

committed no error with respect to its han-

dling of the discovery of Ehrlichman's

notes.

[24] The only evidence Ehrlichman spe-

cifically alleges to be exculpatory and

wrongfully withheld is the so-called

"Leaks" file. On 26 March 1973, a briefcase

filled with files on the "Pentagon Papers"

investigation, which had been in the posses-

sion of David Young, was delivered lo Ehr-

lichman's office. Before that delivery,

Young photocopied those documents which

implicated Ehrlichman in the Fielding

break-in. Young testified at trial that Ehr-

lichman later told him he had removed cer-

tain of the documents which were most

incriminating before returning the files to

Young, and that Young verified this fact

when reviewing the files. Ehrlichman tes-

100. See note 95 supra.

101. United States v. Nixon, 418 U.S. at 713, 94

S.Ct. at 3110, quoting United States v. Burr, 29
Fed.Cas. No. 14.694. pp. 187. 190 (Va.l807).

102. He also argues that production of the origi-

nal memoranda Young alleged Ehrlichman re-

moved from Young's files would show that

tified that he had not removed those memo-

randa. Eventually, the documents wound

up in a file marked "Leaks," in a box mark-

ed "Ehrlichman," in the White House.

Ehrlichman contended at trial that pro-

duction of the file was necessary to show he

was involved in legitimate efforts to tight-

en security and prevent leaks within the

government. The President's attorney,

James St. Clair, indicated in a hearing on

the matter that the file contained numerous

classified documents not relating to Dr.

Fielding or David Ellsberg. He indicated,

however, that he thought the President

would permit disclosure of specific docu-

ments from the file if such a request were

made. Ehrlichman never submitted such a

request nor showed why production of the

entire file was necessary to his defense.

On appeal, however, for the first time

Ehrlichman argues that production of the

file folder was important to show that the

designation "Leaks" on the folder was not

in his handwriting and the file had been

created by someone else.'"* Not only is this

theory produced at much too late a date,

but it is extremely doubtful that such evi-

dence could have influenced the jury's ver-

dict. We find therefore, that Ehrlichman

has not show sufficient actual prejudice to

his case to justify reversal of his conviction

for the District Court's refusal to order the

production of the "Leaks" file.

C. The Sufficiency of the District Court's

Interrogatories to the President

[25] Ehrlichman's final argument is

that the District Court erred in failing ei-

ther to require then-President Nixon to ap-

pear as a witness at trial or answer detailed

interrogatories propounded by the defend-

ant. First, it would appear that if a sub^

poena duces tecum on a President may -only

they had not been destroyed. The government
itself at trial, however, produced evidence

showing the incriminating documents were not

destroyed but placed in files Ehrlichman main-

tained and controlled. The government's own
case, then, confirmed the position Ehrlichman

now alleges he needed the "Leaks" file lo

prove.
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be enforced where there is a "demonstrated

specific need" for the testimony or the tes-

timony is "essential to the justice of the

[pending criminal] case," '"^ certainly a

more burdensome subpoena ad testifican-

dum would have to meet at least equal

standards. Neither Ehrlichman nor any of

his co-defendants, however, claims that the

President specifically authorized the break-

in. The Special Prosecutor disclaimed any

evidence indicating Presidential authoriza-

tion and the President himself denied even

having had prior knowledge of the Fielding

operation. In the absence of claim of direct

Presidential involvement, and in view of

the substitute procedure available to the

defendant of propounding interrogatories,

we find unpersuasive Ehrlichman's argu-

ment that President Nixon should have

been compelled to appear as a witness.

[26] Second, as to the detailed interrog-

atories submitted by Ehrlichman, we find,

as did the District Court, that many of the

questions were repetitive or irrelevant to

the issues properly before the court. The

court drafted concise questions addressed to

the central issues of the Ehrlichman sub^

mission and the President answered these.

Ehrlichman contends, however, that the

court's interrogatories were inadequate to

explore the issue whether concealment of

the activities of the "Room 16" unit was

undertaken pursuant to Presidential order,

to protect highly classified information, or

whether such concealment was intended in-

stead to mask wrongdoing. Our compari-

son of the interrogatories submitted by the

defendant and those formulated by the

court on this issue lead us to reject this

contention. It appears highly unlikely that

the President's answers would have dif-

103. United States v. Nixon, 418 U.S. at 683. 94

S.Ct. at 3090.

104. See note 98. supra.

105. President Nixon stated in response to court

interrogatories number three and four:

I do not have a precise recollection of in-

structions given to Mr. Ehrlichman with re-

spect to any specific agencies. In substance,

however, I do recall repeatedly emphasizing

to Mr. Ehrlichman that this was a highly

X. KhKLlCIIMAN 933
2d?l{i (I?.76)

fered in any significant respect had Ehrlich-

man's submission been adopted. Moreover,

the President's response to the court's inter-

rogatories revealed that he would have tiad

little useful testimony to give on the ques-

tion of concealment—HBven assuming the

relevance of that question to the issues at

trial
'**—if he had been called to testify in

person.*"'

Conclusion

For the foregoing reasons, the District

Court judgment is

Affirmed.

LEVENTHAL, Circuit Judge, joined by

MERHIGE, District Judge, concurring:

This supplemental concurring opinion is

not meant to derogate from Judge Wilkey's

opinion for the court, in which I join, but is

occasioned by the amicus curiae memoran-

dum submitted by the Department of Jus-

tice. Because it is not necessary to pass on

the contention tendered therein, the court's

opinion prudentially avoids discussion of it.

But an entirely proper and useful function

of a concurring opinion is to identify mat-

ters that did not call for dispositive ruling.

And since the Department's amicus memo-

randum seems to me to cut across the very

protection the Fourth Amendment was de-

signed most fundamentally to provide, I

view my responsibility as a judge as calling

on me to voice my concern.

Brief of Special Prosecutor

When I read the Brief for the United

States filed on May 2, 1975, signed by Spe-

cial Prosecutor Henry S. Ruth, Jr. and other

members of the Watergate Special Prosecu-

tion Force, I was completely convinced—un-

classified matter which could be discussed

with others only on an absolutely "need to

know" basis. I conveyed these instructions

because I believed that the Unit could not

function effectively if its existence or the

nature and details of its work were compro-

mised by disclosure. These instructions

were given at various times after the Special

Investigations Unit was formed, which was
shortly after June 13, 1971.

Tr. 2305.
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less appellant's oral argument provided in-

sights not foreshadowed in his brief—that

it demolished appellant's contention that

the break-in of Dr. Fielding's office was

consistent with the Fourth Amendment. I

was satisfied that it was entirely sound in

its doctrine that a physical break-in to a

home or office without a judicial warrant

contravenes the Fourth Amendment, where

as here the dark-of-night entry and search,

planned weeks in advance, did not present

"exigent circumstances" or any other of the

"few specifically established and well-delin-

eated exceptions" to the warrant require-

ment. See Katz v. United States, 389 U.S.

347, 357, 88 S.Ct. 507, 514, 19 L.Ed.2d 576

(1967).»

In the Brief for the United SUtes the

Special Prosecutor relies on "200 years of

precedent interpreting and shaping the

Fourth Amendment" as establishing that a

warrant must be obtained in all cases for

the physical search of a citizen's home or

office, citing such cases as Wolf v. Colorado,

1. This was obviously not a search incident to

arrest, nor a seizure of evidence in "plain view"

of the police. Tlie exception for exigent cir-

cumstances is developed in such cases as

Warden, Maryland Penitentiary v Hayden, 387

U.S. 294. 87 set. 1642. 18 L Ed 2d 782 (1967);

Schmerber v. California, 384 U.S. 757, 86 S.Ct.

1826. 16 L.Ed 2d 908 (1966); Carroll v. United

Stales, 267 U.S. 132. 45 S.Ct. 280, 69 L.£d 543

(1925); Dorman v. United States, 140 U S.App.

DC. 313. 435 F.2d 385 (en banc. 1970).

2. Overruled on other grounds in Mapp v. Ohio,

367 U.S. 643. 81 S.Ct. 1684. 6 L Ed 2d 1081

(1961).

3. The Framers formulated the Fourth Amend-
ment against the background of Enlick v. Car-

rington, 95 Eng.Rep. 807 (1765). a case found
by the Supreme Court in Boyd v. United States,

•J16U.S. 616. 627. 6S.Ct. 524. 530. 20 L.Ed. 746

(1886) to be "sufficiently explanatory of what
was meant by unreasonable searches and sei-

zures." Entick upheld damages against the

Secretary of State, who issued a general execu-

tive warrant to seize papers in a case of sedi-

tious libel. In a 1761 debate that helped inau-

gurate opposition to Great Britain, James Otis

denounced the similar practice of using writs of

assistance to empower revenue officers to

search on their discretion for smuggled goods
as "the worst instrument of arbitrary power,
the most destructive of English liberty and the

fundamental principles of law. that ever was
found in an English law book" since they

338 U.S. 25, 69 S.Ct. 1359, 93 L.Ed. 1782

(1949) ^ (warrantless and unconsented entry

into a doctor's offices for the purpose of

rummaging through his files), Johnson v.

United States, 333 U.S. 10, 13-14, 68 S.Ct.

367, 92 L.Ed. 436 (1948), Silverman v. Unit-

ed States, 365 U.S. 505, 511, 81 S.Ct. 679, 5

L.Ed.2d 734 (1961). He sees no reason to

depart from that rule on national security

grounds. Indeed the cases motivating

adoption of the Fourth Amendment struck

down governmental claims of unregulated

power to search for evidence of treason and

sedition.' No American case since has sus-

tained the right to search a home or office

without a warrant merely in the name of

national security. Although the precise is-

sue at stake here has not previously been

raised, those cases dealing with espionage

prosecutions, where the national security

implications were evident, refused to toler-

ate any deviation from standard Fourth

Amendment requirements.* In expanding

the basic protections of the Fourth Amend-

placed the "liberty of every man in the hands of

every petty officer." Quoted in Boyd v. United

States, 119 US at 625, 6 S Ct. at 529.

Undertaking a search without a warrant on

the "belief, however well founded, that an arti-

cle sought is concealed in a dwelling house."

Agnello V. United States, 269 U.S. 20. 33, 46

set. 4, 6, 70 LEd. 145 (1925) has consistently

and repeatedly been condemned as inconsistent

with the Fourth Amendment's requirements.

See, e. g., CooUdge v. New Hampshire, 403 U.S.

443, 477-78, 91 S.Ct. 2022, 29 LEd 2d 564

(1971); KaU v. United States, 389 U.S. 347.

357. 88 set. 507. 19 L.Ed.2d 576 (1967); John-

son V. United States, 333 U.S. 10. 14. 68 S.Ct.

367, 92 L.Ed. 436 (1948).

4. See, United States v. Coplon, 185 F.2d 629,

635 (2d Cir. 1950) (warrantless arrest of Justice

Department employee apparently engaged in

passing defense information to a Soviet agent

held inconsistent with statutory requirements;

no consideration was given any national securi-

ty justification for such an arrest; Abel v. Unit-

ed States, 362 U.S. 217. 80 S.Ct. 683. 4 L.Ed.2d

668 (1960) (val)d search incident to a deporta-

tion arrest upheld v hich produced evidence of

espionage activities; the Court nevertheless

noted that "the preliminary stages of a criminal

prosecution must be pursued in strict obedi-

ence to the safeguards and restrictions of the

Constitution and laws of the United States.")

at 226. 80 S.Ct. at 690.



786

I

cue a; 546 F

ment, the .wiretap cases have not simulta-

neously eroded the Fourth Amendment's

general protections already clearly in exist-

Amicus Curiae Memorandum

On May 30, 1975, a few weeks before the

date set for oral argument, there was filed

in this court a two-page Memorandum for

the United States as Amicus Curiae, signed

by John C. Kenney, Acting Assistant Attor-

ney General. It set forth that it was sub-

mitted pursuant to Rule 29, Fed.Rules of

Appellate Procedure and "states the views

of the United States" concerning the issue

of the legality of forms of surveillance in

the United States in cases involving foreign

espionage or intelligence. The view thus

set forth is this, that a warrantless search is

lawful under the Fourth Amendment pro-

vided there is "solid reason to believe that

foreign espionage or intelligence is in-

volved," intrusion into any zone of expected

privacy is "kept to the minimum" and there

is "personal authorization by the President

or the Attorney General." As to searches

governed by such conditions, the Memoran-

dum puts it there is no constitutional differ-

ence between searches conducted by wire-

tapping and those involving physical entries

into private premises. The Memorandum

concludes its presentation of "the position

of the Department of Justice":

It is and has long been the Department's

view that warrantless searches involving

physical entries into private premises are

justified under the proper circumstances

when related to foreign espionage or in-

telligence (see U.S. Brief p. 45, n. 39).

5. See Hearings before the Select Committee on
Presidential Campaign Actixities of the United

States Senate, 93d Cong.. 1st Sess. Book 6

(testimony of July 25, 1973) p. 2601:

Senator Talmadge: Do you remember when
we were in law school, we studied a famous
principle of law that came from England and
also is well known in this country, that no
matter how humble a man's cottage is, that

even the King of England cannot enter with-

out his consent.

2ti 10 (}S»r6)

That footnote 39 of the eariier-filed United

States Brief, signed by Mr. Ruth, reads as

follows:
^' Attorneys General in certain circumstances

have permitted warrantless foreign intelligence

surveillance involving a technical trespass sole-

ly for the purpose of placing a bug.

The Resulting Problem

The facts of this case required a rejection

of appellant's contention whether the court

accepted the position set forth in the Brief

for the United States or the position set

forth in the Memorandum for the United

States as Amicus Curiae. Because none of

the defendants in this action claimed or

offered to prove that either the President

or the Attorney General specifically autho-

rized the break-in, it was unnecessary for us

to decide whether or not a physical break-in

and search undertaken for foreign security

reasons on the specific authority of the

President or Attorney General would meet

the requirements of the Fourth Amend-

ment. Without such authorization, no pos-

sible claim of the validity of undertaking

such a search could be maintained.

What troubles me about the application

of conventional judicial approach, calling

for decision on narrowest grounds available,

is that regardless of what the judges say,

their action in failing to reject the conten-

tion in the Justice Department Memoran-

dum may be taken to signify that it has

substance.

It troubles me particularly because the

position is asserted by the Department of

Justice, the law department of the Execu-

tive Branch, and has reverberations. That

kind of assertion of an exception to settled

doctrine may lead to an assumption by

highly placed officials that the settled doc-

trine is now "eroded".*^

Mr. Ehrlichman: I am afraid that has been

considerably eroded over the years, has it

not?

Senator Talmadge: Down in my country we
still think it is a pretty legitimate principle of

law.

Senator Talmadge's words recall the historic

declamation by William Pitt, first Earl of Chat-

ham, distinguished also for denouncing the

American policy of George III, in his address to

the House of Lords:

1 See exhibit 26 at p. 367 and exhibit 28 at p. 406.
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The very assertion of the exception by

the Department of Justice accomplishes

some diminution of the sense of privacy of

all. While the Memorandum posits as a

condition that there must be "solid reason"

to believe foreign espionage or intelligence

is involved, that determination requires

judgment and discretion. The Keith opin-

ion identifies the problem when there is

executive discretion without review—stat-

ing that "unreviewed executive discretion

may yield too readily to pressures" and

"those charged with this investigative and

prosecutorial duty should not be the sole

judges of when to utilize constitutionally

sensitive means in pursuing their tasks."

United States v. United States District

Court, 407 U.S. 297, 317, 92 S.Ct. 2125, 2136,

32 L.Ed.2d 752 (1972). Citizens whose

views are in opposition to the Administra-

tion's may be pursued on the ground of

some relation to foreign intelligence, al-

though that is not in fact the case. Indeed,

in this case it was admitted that Dr. Field-

ing, whose office was broken into, had no

relation whatever to foreign intelligence,

and although that was speculated as a pos-

sibility as to Dr. Ellsberg, no information

"The poorest man may in his cottage bid

defiance to the forces of the Crown. It may-

be frail—its roof may shake—the wind may
blow through it—the storm may enter—^the

rain may enter—but the King of England

cannot enter!—all his force dares not cross

the threshold of the ruined tenement!"

(Quoted in I. Brougham, Statesmen in the Time
of George III. 52 (1839).)

6. The United States Brief notes, however, that

the United States did not defend this proposi-

tion when presented with the opportunity in

United States v. Butcnko, 494 F.2d 593 (3d

Cir.), cert, denied sub nom. Ivanov v. United

States. 419 U.S. 881. 95 S.Ct. 147, 42 L Ed.2d

121 (1974), by failing to resist disclosure of

trespassory surveillance logs.

7. In holding the Fourth Amendment applicable

only to searches "of material things" (277 U.S.

at 464, 48 S.Ct. 564) and not to electronic

surveillance, the 1928 Olmstead case empha-
sized that the wiretaps were made "without

trespass upon any property of the defendants."

Olmstead v. United States. 277 U.S. 438, 457,

48 set 564, 565, 72 L.Ed. 944 (1928); Overld
in KaU v. United States, 389 U.S. 347, 88 S Ct.

507, 19 L.Ed.2d 576 (1967) It had already been
established in Gouled v. United States. 255 U.S.

linking Dr. Ellsberg to foreign intelligence

has yet been disclosed.

The problem is deepened by the reality

that any executive action on the basis of

the asserted exception will be unknown.

The mere impairment of a general sense of

privacy apparently would not confer stand-

ing to challenge unknown actions. Laird v.

Tatum, 408 U.S. 1, 92 S.Ct. 2318, 33 L.Ed.2d

154 (1972). Yet when executive authority

is not only asserted but acted upwn, that

somehow seems to lead to an argument

based on practice. Indeed, the Memoran-

dum Amicus Curiae seeks to build on the

fact that in certain instances the Attorney

General has authorized a technical trespass

to place a bug, as noted in the United

States Brief, translating this into a long-

settled view that there is authority for

"physical entries into private premises"*

without taking any note of the position of

the United States Brief, that technical tres-

passes to conduct electronic surveillance

stand in a different position from entries to

conduct physical seizures or visual searches

of papers, and that the two types of intru-

sion have had distinctively different conc<;p-

tual approaches and legal histories.'

298, 41 S.Ct. 261, 65 L.Ed. 647 (1921) (disap-

proved in part in Warden v. Hayden, 387 U.S.

294, 87 S Ct 1642. 18 L Ed 2d 782 (1967) that a

search by stealth of a citizen's private quarters

is an unreasonable search. In Silverman v.

United States, 365 U.S. 505, issued March 6,

1961. the Court ruled (at 509-10. 81 S Ct. 679.

at 681-82. 5 L.Ed 2d 734) that "eavesdropping

by means of an unauthorized physical

penetration into the premises occupied by the

petitioners" was "beyond the pale" of prior

decisions of a divided Court holding that

"eavesdropping accomplished by other elec-

tronic means did not amount to an invasion of

Fourth Amendment rights."

Although the Olmstead decision put warrant-

. less nontrespassory electronic surveillance out-

side the scope of the Fourth Amendment, the

Court's Nardone decisions of 1937 and 1939

construed the Federal "wiretap" statute as pro-

hibiting the intercept and disclosure of wiretap-

garnered information by Executive officials,

even in court, as "inconsistent with ethical

standards and destructive of personal liberty."

Nardone v. United States. 308 U.S. 338, 340, 60

S.Ct. 266, 267, 84 L.Ed. 307 (1939), Nardone v.

United Slates. 302 U.S. 379. 383. 58 S.Ct. 275,

82 L.Ed. 314 (1937). The Attorney General had
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The Amicus brief in effect seeks to re-

write history by saying that the Depart-

ment of Justice has always sanctioned tres-

passes, and seeks to finesse the distinction

between technical trespass for electronic

surveillance and the kind of breaking and

entering that was for hundreds of years

labelled a core violation of fundamental

rights. That the "long-settled" position of

the Department marked a crucial distinc-

tion between the two trespasses is con-

firmed by the recent report of a Senate

Select Committee which found: "There is

no indication that any Attorney General

was informed of FBI 'black bag jobs', and a

'Do Not File* procedure was designed to

preclude outside discovery of the FBI's use

of the technique."*

As appears from the history reviewed in

the margin (footnote 7), in the days after

Olmstead (1928) and before Katz (1967),

there were Presidential directives—in 1940,

1946, and 1965—permitting the Attorney

construed the statute as permitting intercept in

the absence of disclosure.

It was against this background of statutory

rather than constitutional prohibition of war-

rantless surveillance that the national security

exception for wiretapping was first invoked.

In 1940 President Roosevelt authorized the At-

torney General to secure information by listen-

ing devices of conversations of persons sus-

pected of subversive activities against the Unit-

ed States Government. That outstanding di-

rective was continued by President Truman in

1946. In 1965 President Johnson issued a di-

rective that the interception of telephone com-
munications "should be engaged in only where
national security is at stake;" and approval of

the Attorney General is obtained. As Acting

Attorney General Ramsey Clark extended that

directive to all "listening devices in private

areas." The prohibition put on such electronic

interceptions thus respected statutory and vol-

untary limits on surveillance even though the

Fourth Amendment under Olmstead did not

require such restraint. (Cited memoranda col-

lected at 514 F.2d at 246^48).

After the Supreme Court decided Katz in

1967, and held the Fourth Amendment applica-

ble to electronic surveillance. Congress passed

the Omnibus Crime Control and Safe Streets

Act of 1968, requiring and pro\'iding for judicial

authorizations of such surveillance. 18 U.S.C.

§ 2511(3) provided that nothing in the original

wiretap law (§ 605 of the Communications Act

of 1934, 47 U.S.C. § 605) or this Act "shall limit

the constitutional power of the President

to obtjiin foreign intelligence information

>. EHRLICHMAN 937
2d 910 (1976)

General to secure information by intercept

of telephone communications in the interest

of national security. While these plainly

permitted phone taps implemented off the

suspect's premises, they did not specifically

authorize physical trespass, and the 1961

Silverman opinion held that even though

there was no general Fourth Amendment
ban on warrantless wiretaps, there was a

ban on warrantless electronic eavesdrop-

ping gained by "unauthorized physical pen-

etration into the premises."

There may well be a critical difference

between electronic surveillance and physical

entries for the purpose of search and sei-

zure of papers, and a two-page ipse dixit

statement of views in the Memorandum
does not suffice to lead me to question the

presentation in the United States Brief.

While history is not determinative, physical

entry into the home was the "chief evil"

appreciated by the framers of the Constitu-.

tion. United States v. United States Dis-

deemed essential to the security of the United

States, or to protect national security informa-

tion against foreign intelligence activities."

When Katz was decided by the Supreme Court

in 1967, one Justice (NMiite) indicated that the

Fourth Amendment was not applicable if the

President or the Attorney General had deter-

mined that electronic surveillance was neces-

sar>' to protect the security of the Nation. (389

U.S. at 363-64, 88 S.Ct. 507). Two Justices

disagreed and denied that this could dispense

with a warrant (see Douglas and Brennan, JJ.

at pp. 359-60, 88 S.Ct. 507). The other Justices

declined to rule on that issue, see 389 U.S. 358.

footnote 23, 88 S.Ct. 507, and Stewart, J. in

Giordano v. United States, 394 U.S. 310, at 315,

89 S.Ct. 1163, 22 L.Ed.2d 297 (1969). Two
circuit courts subsequently upheld as valid

warrantless electronic surveillance, in instanc-

es where the surveillances had been expressly

approved by the Attorney General. United

States V. Butenko, 494 F.2d 593 (3d Cir.) (en

banc), cert, denied, sub nom. Ivanov v. United

States, 419 U.S. 881, 95 S.Ct. 147, 42 L.Ed.2d

121 (1974), Attorney General approval, set

forth in 318 F.Supp. 66, 70-71 (D.C.N.J.1970);

United States v. Brown, 484 F.2d 418 (5th Cir.

1973), cert, denied, 415 U.S. 960, 94 S.Ct. 1490,

39 L.Ed.2d 575 (1974).

8. S.Rep.No.94-755, 94th Cong., 2d Sess.. Final

Report of the Select Committee to Study Gov-

ernmental Operations wth respect to Intelli-

gence Activities, Vol. II (1976), p. 61.
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trict Court, 407 U.S. 297, 313, 92 S.Ct. 2125,

32 L.Ed. 2d 752 (1972). This argues strongly

for the proposition that the safeguard

against this chief evil is not to be whittled

away on abstract grounds of symmetry,

merely because the new evil of electronic

surveillance was possibly subject to a na-

tional security exception when, in 1967, it

came to be regulated by constitutional doc-

trine.

The analysis in Keith makes it clear that

the importance of the interest protected has

bearing on the permissibility of warrantless

intrusions.' In testimony before the Senate

Select Committee to Study Governmental

Operations with respect to Intelligence Ac-

tivities, November 6, 1975, Attorney Gener-

al Levi has also recognized that "[t]he na-

ture of the search and seizure can be very

important. An entry into a house to search

its interior may be viewed as more serious

than the overhearing of a certain type of

conversation. The risk of abuse may loom

larger in one case than the other." (p. 32).

He also notes that the warrant requirement

depends on both "the purpose and degree of

intrusion." (p. 46). The Attorney General

apparently contends that a high purpose of

the intrusion outweighs from a constitu-

tional standpoint the physical act of intru-

sion itself. Yet the Attorney General rec-

ognizes that the nature of the intrusion

may outweigh the purpose, and that a judi-

cial warrant is a precondition before there

can be an intrusion on a citizen who is not

suspected of any foreign link against the

United States. This he identifies as being

the exact ruling of Zweibon v. Mitchell, 170

9. Electronic surveillance in terms of intrusive-

ness. notice, utility and methodology, differs
** fundamentally from more traditional searches,

and the Supreme Court has dealt separately

with the problems it poses. White's opinion in

Katz, only refers to electronic surveillance as

permissible without a warrant under a national

security exception. And the Court's considera-

tion in Keith of the claim of a domestic security

exception focused on the special features of

electronic su veillance instead of reasoning

from the physical search cases.

10. Attorney General Levi, in his November 6,

1975, testimony before the Senate Select Com-
mittee to Study Governmental Operations with

U.S.App.D.C. 1, 516 F.2d 594 (1975, en

banc).

Even if it be assumed that the Supreme

Court will take a step so far declared only

by Justice White, and hold warrantless elec-

tronic surveillance justified in the case of

foreign intelligence activities, that step may
be responsive to an assertion that practical

realities require a continuous and protract-

ed electronic surveillance, of certain foreign

representatives or agents, that does not

lend itself to the warrant procedure.'" Any
claim of authorization to make physical en-

tries, however, would project a more dis-

crete kind of intrusion, without the same

claim to a need for avoiding a warrant

procedure. The Attorney General's testi-

mony makes this kind of distinction in the

electronic surveillance context, noting that

"the more limited in time and target a

surveillance is, the more nearly analogous it

appears to be with a traditional criminal

search which involves a particular target

location or individual at a specific time,"

and thus apparently the more "amenable to

some sort of warrant requirement." " And
Justice Powell's opinion in Keith certainly

rejects lesser contentions against a judicial

warrant, that judicial machinery, cannot be

trusted with secrets, and with the ability to

handle the differences between security is-

sues and the probable cause of past crimi-

nality normally considered by judges.

The foreign security rationale of the Jus-

tice Department's amicus memorandum
would apply even if there were no "exigent

circumstances" that would justify use of

the emergency exception. That rationale

respect to Intelligence .Activities, drew a dis-

tinction in terms of the significance and value

of a judicial warrant among three categories of

electronic surveillances undertaken to protect

national security: surveillance to protect

against specific anticipated criminal offenses of

a particular foreign agent; a more extended or

continuous surveillance directed at an identi-

fied foreign agent to monitor his activities, con-

tacts and to gain knowledge about his county;

virtually continuous surveillance without spe-

cifically predetermined targets for the gather-

ing of foreign intelligence information.

II. Id. at p 50 (inimeo).
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lacks any principle of self-cortainment.

The basic premise of stated Fourth Amend-

ment law—that in the absence of exigent

circumstances a physical search is per se

unreasonable without a judicial warrant—is

.thus to be sacrificed on the altar of securi-

ty, and this in the context of a physical

search of a person who was not believed to

be a traitor but was merely a repository of

information on the personality of a patient,

who in turn was deemed involved in our

nation's foreign security.^*

One is hard put to know how to cope with

the assertion in the Amicus Curiae Memo-
randum that it "has long been" the position

of the Department of Justice that warrant-

less physical entries are justified "under the

proper circumstances when related to for-

eign espionage or intelligence." Was this

position disclosed? In what respect does a

practice that is not disclosed reflect a "posi-

tion" of legality? It has recently developed

that the FBI has in the past secretly made
physical entries for the purpose of "black

bag" jobs. It could fairly be put that the

secrecy at the time was a recognition of the

illegality of the practice." We have no

indication that any Attorney General was

informed of these (see text at note 8,

supra ). We are certainly not told the na-

ture of the "proper circumstances" in which

any Attorney General allowed physical en-

tries "when related to foreign espionage or

intelligence." Was this after the 1961 Sil-

verman case? Was the invasion of premises

of foreign governments (where it may be

argued the Fourth Amendment offers no

protection)? Or of foreign agents of for-

eign governments?

12. See, e. g., Zweibon v. Mitchell, supra, 516
F.2d at 652-53.

13. The Senate Select Committee similarly ex-

5 plains the practice of secrecy: .'^

The only interned FBI memorandum found
discussing the policy for surreptitious entries

confirms that this was the procedure and
states that "we do not obtain authorization

from outside the Bureau" because the tech-

nique was "clearly illegal." The memoran-
dum indicates that "black bag jobs" were
used not only "in the espionag<? field" but

also "against "subversive elements" not di-

V. EMR MrH%!AN 939
20 910 (1976)

Justice Powell's concern over unreviewed

executive discretion is not squarely met by

the Justice Department's position that the

search here would stand on different

ground if authorized by former Attorney

General Mitchell. Justice Powell warned

that the availability of a doctrine permit-

ting unreviewed executive discretion to con-

duct surveillance in the name of security

provides temptation to abuse rights, and he

cited Chief Justice Warren's caution in

United States v. Robel, 389 U.S. 258, 264, 88

S.Ct. 419, 424, 19 L.Ed.2d 508 (1967):

"

[T]his concept of "national defense" can-

not be deemed an end in itself, justifying

any exercise of legislative power designed

to promote such a goal. Implicit in the

term "national defense" is the notion of

defending those values and ideals which

set this Nation apart ... It would

indeed be ironic if, in the name of nation-

al defense, we would sanction the subver-

sion of one of those liberties .

which makes the defense of the Nation

worthwhile.

The long and short of it is that the Ami-

cus Memorandum seeks to use Katz v. Unit-

ed States, 389 U.S. 347, 88 S.Ct. 507, 19

L.Ed.2d 576 (1967), which expanded Fourth

Amendment protection to the field of elec-

tronic surveillance, as a means of contract-

ing Fourth Amendment protection outside

the electronic surveillance domain. In Katz

the Court "refused to lock the Fourth

Amendment into instances of actual physi-

cal trespass." '^ Katz and Keith were in-

tended to open, not lock, the protection of

the Fourth Amendment.

rectly connected to espionage activity. It

added that the techniques resulted "on nu-

merous occasions" in obtaining the "highly

secret and closely guarded" membership and
mailing lists of "subversive" groups.

S.Rep.No.74-755. 94th Cong., 2d Sess., Fmal
Report of the Select Committee to Study Gov-
ernmental Operations with respect to Intelli-

gence Activities. Vol. II (1976), p. 62.

14. United States v. U. S. District Court, supra,

407 U.S. at 332, 92 S.Ct. 2125.

15. United States v. U. S. District Court, supra,

407 U.S. at 313, 92 S.Ct. at 2135."
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Without purporting to provide a binding

ruling on the matter—for it affects the

liability of neither Ehrlichman nor his code-

fendants—I thus record this reaction to the

legal arguments presented in this case.

The federal courts should not tinker with

the Supreme Court's presently announced

doctrine, requiring a warrant for physical

entries except in exigent circumstances, un-

less and until the Supreme Court says so.

Neither the Executive's hitherto undis-

closed past conduct nor its present Amicus

claim justifies expansion of the exigency

exception.
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Wilkey, Circuit Judge, and Merhige,

District Judge, filed opinions in support of

reversal.

Leventhal, Circuit Judge, dissented and

filed opinion.

UNITED STATES of America

V.

Bernard L. BARKER, Appellant.

UNITED STATES of America

V.

Eugenio R. MARTINEZ, Appellant.

No8. 74-1883, 74-1884.

United States Court of Appeals,

District of Columbia Circuit.

Argued 18 June 1975.

:. . Decided 17 May 1976. .

Defendants, members of a "special in-

vestigations" unit of the White House

which burglarized a psychiatrist's office in

search of records on a patient who was

suspected of having "leaked" classified

government documents, were convicted in

the United States District Court for the

District of Columbia, Gerhard A. Gesell, J.,

of conspiring to violate the psychiatrist's

civil rights, and they appealed. The Court

of Appeals held that reversal was required.

Reversed.

1. Conspiracy o=»38

In prosecution of members of "special"

investigations unit of White House for con-

spiracy to violate constitutional rights of

psychiatrist by burglarizing psychiatrist's

office in search of records on patient who
had allegedly "leaked" classified govern-

ment documents, the court reversed a con-

viction on the ground that the trial judge

had erred in applying the general rule that

mistake of law is not a defense, and had

failed to permit consideration by the jury

under one of the exceptions to that rule:

Judge Wilkey, on the theory of reasonable

and good faith reliance on the apparent

authority of an official by citizens recruited

to aid him on a special assignment, and

Judge Merhige, on .the theory of action in

reliance on a government official's mis-

statement of the law. 18 U.S.C.A. § 241.

2. Conspiracy «s=29.5

Conviction under statute making it

crime to conspire to deprive citizen of his

constitutional rights requires proof that of-

fender acted with a specific intent to inter-

fere with federal rights in question; such

requirement does not mean that defendant

must have acted with subjective awareness

that his action was unlawful; it is enough

that he intentionally performed acts which,

under circumstances of case, would have

been clearly in violation of federal law,

absent any other defense. 18 U.S.C.A.

§ 241.

3. Conspiracy «=»29.5

In prosecution of defendants for con-

spiring to deprive psychiatrist of his consti-

tutional rights, it was not necessary for

conviction that defendants' unauthorized

search of psychiatrist's office was predomi-

nant, as opposed to incidental, purpose of

conspiracy; even if defendants had as their

primary objective photographing of psychi-

atrist's patient's medical file, necessary
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"specific intent" to violate psychiatrist's 8. Criminal Law

constitutional rights was present so long as

one of purposes of unlawful entry was to

search psychiatrist's office without warrant

or his consent. 18 U.S.C.A. § 241.

941

'32

4. Criminal Law «3=33

Honest mistake of fact negatives crimi-

nal intent when defendant's acts would be

lawful if facts were as he supposed them to

be.

5. Criminal Law <8=»32

Mistake of law will not generally ex-

cuse commission of offense; thus, defend-

ant's error as to his authority to engage in

particular activity, if based upon mistaken

view of legal requirements or ignorance

thereof, is mistake of law, and fact that he

relied upon erroneous advice of another is

not, typically, an exculpatory circumstance;

he will still be deemed to have acted with

culpable state of mind.

6. Searches and Seizures <te=>7(6)

Government search and seizure is not

rendered lawful under Fourth Amendment
by simple fact that warrant has been

obtained; search is constitutionally proper

only if accompanying warrant is based on

legally sufficient probable cause; factual

mistake as to whether warrant has been

obtafned, therefore, would not necessarily

excuse unlawful search, since that search

would not necessarily have been legal under

facts as defendant believed them to be.

U.S.C.A.Const. Amend. 4.

7. Criminal Law e^32

Searches and Seizures <s=>3.4

That recipient of warrant may have

relied upon opinion of judge in determining

that he had legally adequate probable cause

to make search does not, under traditional

analysis, render search legal if there was no

such probable cause; his mistake remains

one of law, and, under strict construction of

rule that mistake of law is no defense to

criminal liability, such mistake will not. ex-

cuse his unlawful act. U.S.C.A.Const.

Amend. 4.

Although basic policy behind mistake

of law doctrine is that, at their peril, all

men should know and obey the law, in

certain situations there is overriding socie-

tal interest in having individuals rely on

authoritative pronouncements of officials

whose decisions we wish to see respected.

9. Criminal Law <s=32

Mistake of government agent in rely-

ing on magistrate's approval of search can

be considered virtually per se reasonable,

thus qualifying agent for exception to mis-

take of law doctrine. U.S.C.A.Const.

Amend. 4.

Appeals from the United States District

Court for the District of Columbia (D.C.

Criminal 74-116).

Daniel E. Schultz, Washington, D. C. (ap-

pointed by this Court), for appellants Bark-

er and Martinez.

Philip B. Heyman, Sp. Asst. to the Special

Prosecutor, with whom Henry S. Ruth, Jr.,

Special Prosecutor, Peter M. Kreindler,

Counsel to the Special Prosecutor, Wash-

ington, D. C, Maureen E. Gevlin and Rich-

ard D. Weinberg, Asst. Sp. Prosecutors,

Washington, D. C, were on the brief for

appellee. Leon Jaworski, Special Prosecu-

tor at the time the record was filed, Wash-

ington, D. C, entered an appearance as

Special Prosecutor.

Ivan Michael Schaeffer, Atty., Dept. of

Justice, Washington, D. C, filed a memo-
randum on behalf of the U. S. as amicus

curiae.

Appellants Bernard L. Barker and Euge-

nio R. Martinez were convicted by a jury of

the United States District Court for the

District of Columbia of conspiracy to violate

the civil rights of Dr. Lewis J. Fielding, in

violation of 18 U.S.C. § 241. Appellants

were members of the "Special Investiga-

tions" unit which burglarized Dr. Fielding's

office in search of records on his patient,

Daniel EUsberg. The convictions were ap-

pealed to the United States Court of Ap-

peals, where argiiment was heard in con-

junction with the companion appeals of
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John D. Ehrlichman and G. Gordon Liddy.

In opinions by Judges Wilkey and Merhige,

to which Judge Leventhal dissents in part,

the convictions of Barker and Martinez are

reversed.

The opinions by the majority deal with

two substantial points raised on appeal.

First, Appellants argue that the conviction

under 18 U.S.C. § 241 must be reversed

because the specific intent requirement of

that statute has not been met. Barker and

Martinez assert that the requisite specific

intent is present only where the conspira-

tors' predominant purpose is an act in viola-

tion of civil rights, and thus that it is lack-

ing in this case where the primary objective

was the inspection of Ellsberg's records

rather than the burglary of Dr. Fielding's

office. Citing Anderson v. United States,

417 U.S. 211, 94 S.Ct. 2253, 41 L.Ed.2d 20

(1974), the court unanimously rejects this

argument on the basis that specific intent is

present whether actions violating federal

civil rights are a predominant or incidental

objective of the conspiracy. (Wilkey op. at

of 178 U.S.App.D.C., at 948

of 546 F.2d, Merhige op. at of 178

U.S.App.D.C., at 954 of 546 F.2d, Lev-

enthal op. at of 178 U.S.App.

D.C., at 970-971 of 546 F.2d).

Second, Appellants challenge their con-

victions on the ground that the District

Court's evidentiary rulings and jury in-

structions denied them the opportunity to

prove a defense of good faith reliance on

apparent authority. More specifically,

Barker and Martinez complain: (1) that

evidence was excluded as to the reasonable-

ness of their belief in the authority of E.

Howard Hunt, their White House superior,

to order such an operation; and (2) that the

District Court rejected a proposed jury in-

struction allowing a defense for reasonable,

good faith reliance on apparent authority,

and instructed instead that absent belief

that a valid warrant had been obtained, any

mistake as to the legality of the operation

was no defense.

Judges Wilkey and Merhige conclude that

the District Court erred in rejecting the

possibility of a limited mistake of law de-

fense. While both recognize the general

rule that a mistake of law is no defense,

they conclude that the District Court's re-

fusal to recognize an exception to that doc-

trine possibly applicable to this case re-

quires reversal of the convictions.

Judge Wilkey states that Appellants

might have been able to bring themselves

within an exception to the mistake of law

doctrine relating to assistance of a govern-

mental official in the performance of a gov-

ernmental function. In order to establish

such a defense they would have to prove (1)

facts justifying their reasonable reliance on

Hunt's apparent authority and (2) a plausi-

ble legal theory under which Hunt could in

fact have such authority. He concludes

that the facts justifying reliance might

have been proven had the court admitted

the evidence offered by Appellants, and

that a plausible legal theory supporting

such a defense is presented by the long-

standing Justice Department view that the

President may authorize warrantless

searches related to foreign espionage or in-

telligence. (Wilkey op. at of 178

U.S.App.D.C, at 949-953 of 546 F;2d).

Judge Merhige finds possibly applicable

to Appellants an exception to the mistake

of law rule for reasonable reliance upon

official interpretations of the law. He
states that the jury could have concluded

that Assistant to the President, John Ehr-

lichman, had expressed or implied that the

break-in was legal under a national security

rationale, and that this view was relayed to

Appellants by Hunt. Further, in view of

the substantial power of the Executive

Branch in the field of foreign affairs, a jury

could further find that Appellants acted

reasonably in relying on this interpretation

of the law. (Merhige op. at of

178 U.S.App.D.C, at 954-957 of 546 F.2d).

The convictions are accordingly RE-
VERSED.

Judge Leventhal dissents on the ground

that Appellants have failed to allege facts

which might bring them within any estab-

lished exception to the doctrine that a mis-

take of law is no defense.
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Before LEVENTHAL and WILKEY, Cir-

cuit Judges, and MERHIGE,' United States

District Judge for the Eastern District of

Virginia.

Opinion Per Curiam.

Circuit Judge WILKEY and District

Judge MERHIGE filed opinions reversing

the judgment of the District Court.

Dissenting Opinion filed by Circuit Judge

LEVENTHAL.

PER CURIAM:

[1] The mandate of the court is that the

Judgment of the District Court is reversed

and the case is remanded for a new trial.

Judges Wilkey and Merhige have filed sepa-

rate opinions. Judge Leventhal dissents.

WILKEY, Circuit Judge: .- .

Two of the "footsoldiers" of the Water-

gate affair, Bernard Barker and Eugenio

Martinez, are with us again. They haven't

been promoted, they are still footsoldiers.

They come before us this time to challenge

their convictions under 18 U.S.C. § 241, for

their parts in the 1971 burglary of the

office of Dr. Lewis J. Fielding.

I. FACTS

During the summer of 1971, following the

publication of the now famous "Pentagon

Papers," a decision was made to establish a

unit within the White House to investigate

leaks of classified information. This "Room
16" unit, composed of Egil Krogh, David

Young, G. Gordon Liddy, and E. Howard
Hunt—and under the general supervision of

John Ehrlichman—determined, or was in-

structed, to obtain all possible information

on Daniel Ellsberg, the source of the Penta-

gon Papers leak.* After Ellsberg's psychia-

trist. Dr. Fielding, refused to. be inter-

viewed by FBI agents, the unit decided to

obtain copies of Ellsberg's medical records

through a covert operation.

• Sitting by designation pursuant to 28 U.S.C.

§ 292(d).

I. A more detailed discussion of the organiza-

tion and purpose of the "Room 16"' unit is in

Hunt had been a career agent in the CIA
before his employment by the White House.

One of his assignments was as a supervising

agent for the CIA in connection with the

Bay of Pigs invasion, and, as "Eduardo," he

was well known and^respected in Miami's

Cuban-American community. .; A fact des-

tined to be of considerable importance later,

he had been Bernard . Barker's .immediate

supervisor in that operationJ^j;When -the

"Room 16" unit determined that it would be

best if the actual entry into Dr. Tielding's

office were made by individuals not in the

employ of the White House, Hunt recom-

mended enlisting the^assistance of some of

his former associates Jn Miami. \'

Hunt had previously reestablished con-"

tact with Barker in Miami in late April

1971, and 'he met Martinez at the same

time. He gave Barker an unlisted White

House number where he could be reached

by phone and wrote to Barker on White

House stationery. On one occasion Barker

met with Hunt in the Executive Office

Building. By August 1971 Hunt returned

to Miami and informed Barker that he was

working for an organization at the White

House level with greater jurisdiction than

the FBI and the CIA. He asked Barker if

he would become "operational" again and

help conduct a surreptitious entry to obtain

national security information on "a traitor

to this country who was passing

classified information to the Soviet Embas-

sy." He stated further that "the man in

question . . was being considered as

a possible Soviet agent himself,"

Barker agreed to take part in the opera-

tion and to recruit two additional people.

He contacted Martinez and Felipe deDiego.

Barker conveyed to Martinez the same in-

formation Hunt had given him, and Mar-"

tinez agreed to participate. Like Barker^

Martinez had begun working as a covert

agent for the CIA after Castro came to

power in Cuba. Although Barker's formal

our opinion in United States v. Ehrlichman, No.-

74-1882. 178 U S.App.D.C. . at pp.

. 546 F.2d 910, at pp. 914-915. .. \ ^
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relationship with the CIA had ended in

1966, Martinez was still on CIA retainer

when he was contacted.

Both testified at trial that they had no

reason to question Hunt's credentials. He
clearly worked for the White House and

had a well known background with the

CIA. During the entire time they worked

for the CIA, neither Barker nor Martinez

was ever shown any credentials by their

superiors. Not once did they receive writ-

ten instructions to engage in the operations

they were ordered to perform. Neverthe-

less, they testified, their understanding was

always that those operations had been au-

thorized by the Government of the United

States. That they did not receive more

detail on the purpose of the Fielding opera-

tion or its target was not surprising to

them; Hunt's instructions and actions were

in complete accord with what their previous

experience had taught them to expect.

They were trained agents, accustomed to

rely on the discretion of their superiors and

to operate entirely on a "need-to-know" ba-

sis.

On 2 September 1971 Hunt and Liddy

met Barker, Martinez, and deDiego at a

hotel in Beverly Hills, California. Hunt

informed the defendants that they were to

enter an office, search for a particular file,

photograph it, and replace it. The follow-

ing day the group met again. Hunt showed

Barker and Martinez identification papers

and disguises he had obtained from the

CIA. That evening the defendants entered

Dr. Fielding's office. Contrary to plan, it

was necessary for them to use force to

effect the break-in. As instructed in this

event, the defendants spilled pills on the

floor to make it appear the break-in had

been a search for drugs. No file with the

name Ellsberg was found.

The next day Barker and Martinez re-

turned to Miami. The only funds they re-

ceived from Hunt in connection with the

2. Barker Appendix at 55.

3. United States v. Ehrlichman, 376 F.Supp. 29,

35 (D.D.C.i974).

entry of Dr. Fielding's office were reim-

bursement for their living expenses, the

costs of travel, and $100.00 for lost income.

On 7 March 1974 the defendants were

indicted under 18 U.S.C. § 241, along with

Ehrlichman, Liddy, and deDiego for- con-

spiring to violate the Fourth Amendment
rights of Dr. Fielding by unlawfully enter-

ing and searching his office. On 7 May
1974 the defendants filed a Motion for Dis-

covery and Inspection with an accompany-

ing memorandum outlining, inter alia, their

proposed defense of absence of mens rea

due to a mistake of fact mixed with law

attributable to their reasonable reliance on

apparent authority.^ On 24 May 1974, in a

memorandum order, the District Court re-

jected the defendants' position on the

ground that "a mistake of law is no de-

fense."'
'

•

On 12 July 1974 the jury returned ver-

dicts of guilty against both Barker and

Martinez.

IL LEGAL ISSUES

The court's determination at the outset

that a mistake of law could not excuse

defendants' conduct led to two important

legal errors which require reversal of the

Barker and Martinez convictions.

First, the defendants were prevented

during the trial from offering complete evi-

dence as to the reasonableness of their be-

lief in Hunt's authority to engage them in

the Fielding operation.*

Second, at the end of the trial, the Dis-

trict Court rejected the defendants' pro-

posed instructions setting forth their theory

of the case.* The jury was advised that to

convict they need find only that the purpose

ol the break-in was to enter and search Dr.

Fielding's office without a warrant or his

permission, and for governmental rather

than purely private purposes; a mistake as

4. See generally Offer of Proof, Barker Appen-

dix at 86.

5. Barker Appendix at 104-05.
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to the legality of such an operation was no

defense.'

Barker and Martinez raise two argu-

ments to sustain their position that they

lacked the mens rea required for a convic-

tion under section 241. The first is that

their reasonable reliance on Hunt's authori-

ty—their "mistake of fact mixed with law"

—negated the element of intent which is

common to most serious criminal offenses,

including conspiracy. It is this claim which

requires reversal. Had the law as it stood

in 1971 been correctly appraised by the trial

judge, a more ample scope of proof and

different jury instructions would have been

granted appellants, all as discussed in Part

IV, infra. The second argximent is based

upon the particular element of "specific in-

tent" contained in section 241. While the

court's opinion in Ehrlichman analyzes this

second argument in detail,' a summary here

may be helpful to distinguish the two argu-

ments.

III. THE "SPECIFIC INTENT" RE-
QUIREMENT OF 18 U.S.C. § 241

[2] It is settled law that a conviction

under this section requires proof that the

offender acted with a "specific intent" to

interfere with the federal rights in ques-

tion.* This does not mean that he must

have acted with the subjective awareness

6. Tr. 2525 26:

In order to establish the requisite intent the

Prosecutor nnust show that the object of the

conspiracy and the purpose of each defend-

ant was to carry out a warrantless entry into

and search of Dr. Fielding's office without
permission.

In determining whether or not each defend-
ant had the requisite intent, you should keep
in mind that a mistake of fact may constitute

a defense to the conspiracy charge but a

mistake of law is not a defense.

Thus, if one of the defendants honestly

believed that a valid warrant had been
obtained, such a mistake of fact would ren-

der him innocent of the alleged conspiracy
because it cannot be said that he intended to

conduct a warrantless search.

On the other hand, if the defendant was
fully aware of the relevant facts—that the

search lacked both warrant and Dr. Field-

ing's permission, but erroneously believed

that the search was still legal, that would

that his action was unlawful. It is enough

that he intentionally performed acts which,

under the circumstances of the case, would

have been clearly in violation of federal

law, absent any other defense.

[3] In the instant case, the District

Court instructed the jury that a conviction

was appropriate under section 241 if they

found that the defendants conspired to en-

ter and search Dr. Fielding's office, for

governmental rather than personal reasons,

without a warrant and without Dr. Field-

ing's permission. Barker and Martinez ar-

gue, however, citing United States v.

Guest* that the court erred in failing to

advise the jury that a conviction was only

possible if they further found that an unau-

thorized search of Dr. Fielding's office was

the predominant, as opposed to incidental,

purpose of the conspiracy. They conclude

that such a test could not be met here, since

their primary objective was the inspection

of Ellsberg's records, not the burglary of

Dr. Fielding's office.

Admittedly, the Supreme Court's brief

discussion in Guest of the "specific intent"

requirement is susceptible of the interpreta-

tion the defendants would place upon it.

The Court did use the words "predominant

purpose" to characterize the kind of intent

to interfere with the right of interstate

travel which could trigger the application

constitute a mistake of law and a mistake of

law is no excuse.

In other words, an individual cannot es-

cape the criminal law simply because he sin-

cerely but incorrectly believes that his acts

are justified in the name of patriotism, or

national security, or a need to create an unfa-

vorable press image, or that his superiors

had the authority without a warrant to sus-

pend the Constitutional protections of the

Fourth Amendment.

7. United States v. Ehrlichman, No.

178 tJ S.App D.C -, at pp.

F.2d 910, at pp. 917-923.

74- 1822,

.546

. See. e. g.. United States v. Guest, 383 U.S.

745. 753 54. 86 S.Ct. 1170. 16 L.Ed.2d 239

(1966).

9. 383 US. 745. 86 S Ct.

(1966).

1170, 16 L.Ed 2d 239
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of section 241.*' That such an interpreta-

tion of the "specific intent" requirement is

incorrect, however, was made quite clear by

the Supreme Court in its most recent major

decision on the requirements of section 241,

Anderson v. United States}^ In that case,

the primary objective of the conspiracy was

to influence a local election by casting false

votes. As an incidental matter, false votes

were cast for candidates for federal office

as well. The Court concluded that "specific

intent" had been adequately proven:

A single conspiracy may have several

purposes but if one of them—whether

primary or secondary—be the violation of

federal law, the conspiracy is unlawful

under federal law."

Moreover, the Court emphasized, there was

no requirement under section 241 that the

defendants have entertained the purpose of

changing the outcome of the federal elec-

tion. It was enough that they intended to

cast false votes for candidates for federal

office and thereby dilute the voting power

of their fellow citizens."

Thus, under Anderson, even if the de-

fendants had as their primary objective the

photographing of Daniel Ellsberg's medical

file, so long as one of the purposes of the

entry was to search Dr. Fielding's office

without a warrant or his consent, the "spe-

cific intent" requirements of section 241

were met. Like that of Ehrlichman, the

10. A specific intent to interfere with a federal

right must be proved, and at trial the defend-

ants are entitled to a jury instruction phrased

in those terms. Thus, for example, a conspir-

acy to roban interstate traveler would not, of

itself, violate § 241. But if the predominant

purpose of the conspiracy is to impede or

prevent the exercise of the right of interstate

travel or to oppress a person because of his

exercise of that right, then, . . the con-

spiracy becomes a proper object of the feder-

al law under which the indictment in this

case was brought.

Id. at 760. 86 S.Ct. at 1179.

11. 417 U.S. 211, 94 S.Ct. 2253, 41 L.Ed.2d 20

(1974).

12. Id., at 226. 94 S.Ct. at 2263.

13. Id.
*

-

appeal of Barker and Martinez on this

ground alone would falter.

IV. THE DEFENSE OF GOOD FAITH,
REASONABLE RELIANCE ON
APPARENT AUTHORITY

The primary ground upon which defend-

ants Barker and Martinez rest their appeal

is the refusal of the District Court to allow

them a defense based upon their good faith,

reasonable reliance on Hunt's apparent au-

thority. They characterize this defense as a

mistake of fact "coupled with" a mistake of

law which negated the mens.rea required

for a violation of section 241. "The mistake

of fact was the belief that Hunt was a duly

authorized government agent; the mistake

of law was that Hun^ possessed the legal

prerequisites to conduct a search—either

probable cause or a warrant." **

[4, 5] It is a fundamental tenet of crimi-

nal law that an honest mistake of fact

negatives criminal intent, when a defend-

ant's acts would be lawful if the facts were

as he supposed them to be.'*'' A m.istake of

law, on the other hand, generally will not

excuse the commission of an offense.'* A
defendant's error as to his authority to en-

gage in particular activity, if based upon a

mistaken view of legal requirements (or

ignorance thereof), is a mistake of law.

Typically, the fact that he relied upon the

14. Barker Br. at 31-32.

15. 1 Wharton's Criminal Law and Procedure

§ 157 (Cum.Supp.1974); Williams, Criminal

Law: The General Part § 52-74 (2nd ed. 1961);

Model Penal Code § 2.04(1) (P.O.D.1962). It is

important to distinguish simple ignorance of

fact from mistake of fact. Simple ignorance is

generally not an excuse, because in such a

situation the defendant cannot claim his action

C was lawful under the facts as he affirmatively

believed them to be. See United States v.

Barker, 168 U.S.App.D.C. 312. 371. 514 F.2d

208, 267 & n. 73 (1975) (Wilkey, J., dissenting);

Williams, supra, at 151-56.

16. Wharton's, supra note 15, at § 162; Wil-

liams, supra note 15, at c. 8; Hall & Seligman,

Mistake of Law and Mens Rea, 8 U. Chi, L. Rev.

641, 642 (1941).
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erroneous advice of another is not an excul-

patory circumstance. He is still deemed to

have acted with a culpable state of mind."

Thus at first blush the trial judge's rejec-

tion of the defense proffered by the defend-

ants—both in his pre-trial order and in his

instruction to the jury—seems legally

sound. He advised the jury that if the

defendants honestly believed a valid war-

rant had been obtained, this would consti-

tute a mistake of fact which would render

them innocent of a conspiracy to conduct a

search in violation of the Fourth Amend-

ment. If, in contrast, they simply believed,

despite the absence of a warrant, that for

reasons of national security or superior au-

thority the break-in was legal, such a mis-

take of ]aw would not excuse their acts."

B.

With all due deference to the trial judge,

I must conclude that both charges were in

fact incorrect, and that this error must be

faced by the court on this appeal. The

technical difficulty with the first instruc-

tion points up the deeper problem with the

second.

[6, 7] A governmental search and sei-

zure is not rendered lawful under the

Fourth Amendment by the simple fact that

a warrant has been obtained. The search is

constitutionally proper only if the accompa-

nying warrant is based upon legally suffi-

cient probable cause. A factual mistake as

to whether a warrant has been obtained,

therefore, would not necessarily excuse an

unlawful search—because that search

would not necessarily have been legal under

the facts as the defendant believed them to

17. See Perkins on Criminal Law 92e-27 (2nd

ed. 1969). .[

18. Tr. at 2525 26, note 6. supra.^

19. Police officers, receiving and acting on such

defective warrants, are rarely prosecuted. See
Model Penal Code § 2.04 (P.O.D.1962).

20. For a full discussion of the various ration-

ales which have been forwarded to support the

mistake of law doctrine, see United States v.

Barker, 168 U S .^pp DC 312. 331 ^1, 514 F.2d

208. 227-37 (1975) (Bazelon. J., concurring).

be. As the District Court instructed the

jury, only a mistake as to whether a valid

warrant has been obtained would excuse

the defendant's action, and that is a mis-

take of law. That the recipient of the

warrant may have relied upon the opinion

of a judge in determining that he had legal-

ly adequate probable cause to make a

search does not, under traditional analysis,

alter the situation. His mistake remains

one of law, and, under a strict construction

of the rule, will not excuse his unlawful act.

[8] It is readily apparent that few

courts would countenance an instruction to

a jury—even assuming a criminal prosecu-

tion were brought against government

agents in such a situation *'—which advised

that since the mistake in acting on an inval-

id warrant was one of law, it would not

excuse the agent's unlawful search. It is

neither fair nor practical to hold such offi-

cials to a standard of care exceeding that

exercised by a judge. Moreover, although

the basic policy behind the mistake of law

doctrine is that, at their peril, all men
should know and obey the law,^ in certain

situations there is an overriding societal

interest in having individuals rely on the

authoritative pronouncements of officials

whose decisions we wish to see respected."

[9] For this reason, a number of excep-

tions to the mistake of law doctrine have

developed where its application would be

peculiarly unjust or counterproductive."

Their recognition in a particular case should

give the defendant a defense similar to one

based upon mistake of fact, I submit, with

one important difference. His mistake

should avail him only if it is objectively

21. See Hall & Seligman, supra note 16. at 675-

83. In support of the general proposition that

in compelling circumstances the law will not

deny a defense to individuals who have mistak-

enly relied on the authority of a public official,

see Cox v. Louisiana, 379 US 559. 85 S.Ct.

476. 13 L Ed 2d 487 (1965). Raiey v. Ohio, 360

U.S. 423. 79 set. 1257. 3 L.Ed 2d 1344 (1959).

and United States v. Mancuso. 139 F.2d 90 (3rd

Cir. 1943). See also Perkins, supra note 17, at

926-27.

22. See generally Williams, supra note 15. at

293 345.
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reasonable under the circumstances.^ The

mistake of a government agent in relying

on a magistrate's approval of a search can

be considered virtually per se reasonable.

(The first instruction of the District Court,

therefore, was incorrect only in characteriz-

ing a defense based upon the belief that a

valid warrant had been obtained as one of

fact, rather than as an exception to the

mistake of law doctrine.^ Similarly, if a

private person is summoned by a police

officer to assist in effecting an unlawful

arrest, his reliance on the officer's authority

to make the arrest may be considered rea-

sonable as a matter of law. The citizen is

under a legal obligation to respond to a

proper summons and is in no position to

second-guess the officer's determination

that an arrest is proper. Indeed, it is socie-

ty's hope in recognizing the reasonableness

of a citizen's mistake in this situation to

23. In view of the strong public pKJlicy backing

the mistake of law doctrine and the necessity

for compelling justification to overcome it, it

would appear rarely tenable to allow a defense

based upon an irrational reliance on the author-

ity of a public official. See Hall & Seligman,

supra note 16, at 647. In contrast, although

there is some authority to the effect that a

mistake of fact must be reasonable to negate

intent (WTiarton's, supra note 15, at 382 n. 19),

the better, and more widely held view is that

even an unreasonable mistake of fact, if honest,

constitutes a valid defense. Williams, supra

note 15, at 201; Model Penal Code, Tentative

Draft No. 4, at p. T36 (Commentary on

§ 2.04(1) (1953)).

24. The trial judge's error in this regard was
certainly understandable. When the issue is

one of reliance on authority, the distinction

between law and fact becomes extremely diffi-

•Cult to discern. See United States v. Barker,

168 U.S.App.D.C. 312. 331-74, 514 F.2d 208,

227-70 (opinions of Bazelon, C. J., concurring,

MacKinnon, dissenting, and Wilkey, dissent-

ing). Indeed, that difficulty underscores the

correctness of my position in this case that in

situations where a citizen is innocently drawn
into illegal action at the behest, and on the

authority, of a government official, he should

be allowed a defense of mistake of law based

upon his reasonable reliance. If his mistake

were labelled one of fact, it would provide a

complete defense no matter how unreasonable

the reliance. See note 23 'supra.

encourage unhesitating compliance with a

police officer's call."

Other situations in which a government

official enlists the aid of a private citizen to

help him perform a governmental task are

not so obviously reasonable on their face.**

If the official does not order the citizen to

assist him, but simply asks for such assist-

ance, the citizen is not under a legal com-

pulsion to comply.^^ Also, if the circum-

stances do not require immediate action, the

citizen may have time to question the law-

fulness of the planned endeavor. Never-

theless, the public policy of encouraging

citizens to respond ungrudgingly to the re-

quest of officials for help in the perform-

ance of their duties remains quite strong.

Moreover, the gap (both real and perceived)

between a private citizen and a government

official with regard to their ability and

authority to judge the lawfulness of a par-

25. This common law exception to the mistake

of law doctrine is codified in section 3.07(4)(a)

of the Model Penal Code, which states:

(a) A private person who is summoned by a

peace officer to assist in effecting an un-

lawful arrest, is justified in using any force

which he would be justified in using if the

arrest were lawful, provided he does not

believe the arrest is unlawful.

26. See the discussion of People v. Weiss, 276

N.Y. 3S4. 12 N.E.2d 514 (1938), in the opinions

of Chief Judge Bazelon, concurring, and Judges

MacKinnon and Wilkey, dissenting, in United

States V. Barker, 168 U.S.App.D.C. 312, 338-

40, 34&-17. 36&-74, 514 F.2d 208. 234-36. 242-

43. 265-70.

27. The Special Prosecutor argues in the instant

case that since the defendants were not or-

dered to aid in the Fielding break-in, they can

draw no support from the common law "call to

aid" rule. He cites section 3.07(4)(b) of the

Model Penal Code for the position that when
one is "not summoned" but nevertheless aids a

police officer in making an unlawful arrest,

only a mistake of fact is a valid defense. It

would appear, tiowever, that a citizen who is

"asked" or "entreated" to assist a police officer

bears a heavy civic responsibility to comply.

He is effectively, if not technically, "sum-

moned." In such a situation, although we
might hesiute to presume the reasonableness

of his action as a matter of law, if the citizen

can show that his mistake as to the officer's

lawful authority was in fact reasonable under

the circumstances, I submit he makes out a

valid defense.
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ticular governmental activity is great. It

would appear to serve both justice and pub-

lic policy in a situation where an individual

acted at the behest of a government official

to allow the individual a defense based

upon his reliance on the official's authori-

ty

—

if he can show that his reliance was

objectively reasonable under the particular

circumstances of his case.

This brings us to the District Court's

second instruction to the jury. Although

the defendants characterized their mistake

as to Hunt's authority as one of fact, rather

than law,^® they requested an instruction

which substantially coincides with my view

of the proper test:

[I]f you find that a defendant believed he

was acting out of a good faith reliance

upon the apparent authority of another

to authorize his actions, that is a defense

to the charge in Count 1, provided you

find that such a mistake by a defendant

was made honestly, sincerely, innocently

and was a reasonable mistake to make

based upon the facts as that defendant

perceived them."

The District Court refused this instruction,

regardless whether denominated a mistake

of fact or an exception to the doctrine of

mistake of law, and advised the jury simply

that a mistake as to the legality of an

unlawful search was no excuse.*"

It is clear from the above discussion of

the search innocently conducted under an

invalid warrant that the court's instruction

did not state the law, and that a mistake as

to the legality of an unlawful search may
sometimes be an excuse. The trial judge

can justify such an instruction in this con-

text only if there is no legal possibility of

equating the reliance of Barker and Mar-

tinez on Hunt's apparent authority with the

reliance of a police officer on a judicial

28. See note 24 supra.

29. Barker Appendix at 104-05.

30. Tr. 2525. See note 6 supra.

31. 407 U.S. 297. 321-22. 92 S.Ct. 2125. 32
L.Ed.2d' 752 (1972). Barker and Martinez do

warrant subsequently held invalid. And

this will be true // and only if Barker and

Martinez could not show both (1) facts jus-

tifying their reasonable reliance on Hunt's

apparent authority and (2) a legal theory on

which to base a reasonable belief that Hunt

possessed such authority.
.

Barker and Martinez meet the test as to

facts. There was abundant evidence in the

case from which the jury could have found

that the defendants honestly and reason-

ably believed they were engaged in a top-

secret national security operation lawfully

authorized by a government intelligence

agency. They were enlisted for the break-

in by a White House official, E. Howard

Hunt, whom they knew as a long-time

government agent with the CIA. They

were told tliat the operation concerned na-

tional security involving "a traitor to this

country who was passing classi-

fied information to the Soviet Embassy."

Further, their long experience with the CIA

had taught the defendants the importance

of complete reliance on, and obedience to,

their supervisor. That they should be ex-

pected to operate on a "need-to-know" basis

was neither unusual nor cause for inquiry.

Barker and Martinez likewise meet the

test as to the legal theory on which Hunt

could have possessed such authority. That

the President had the authority to confer

upon a group of aides in the White House

"more authority than the FBI or CIA," was

in 1971 and is now by no means inconceiva-

ble as a matter of law. I certainly do not

assert that the President here actually did

so act (see the court's opinion in

Ehrlichman ), nor do we in this case need to

decide the question of Executive authority

to conduct warrantless searches pertaining

to foreign agents, which issue was left open

by the Supreme Court in United States v.

United SUtes District Court (Keith)}^

not allege that they thought the President per-

sonally had authorized the operation, nor does

the issue arise here as it does in Ehrlichman.

Laymen Barker and Martinez would not be

expected to have cognizance of the forty years'

practice whereby foreign affairs surveillances

were authorized Nvithout a warrant either by



802

950 S^6 FEDERAL REPORTER, 2d SERIES

What is so evident from the trial court's

instructions and his previous legal memo-
randum, and likewise in the concurring

statement of my colleagiie Judge Leventhal

in Ehrlichman, is that neither the trial

judge nor Judge Leventhal agree with the

theory that the Chief Executive acting per-

sonally has a constitutionally conferred

power, where the objects of investigation

are agents or collaborators with a foreign

nation, to authorize a visual or auditory

search and seizure of materials bearing on

the suspected betrayal of defense secrets,

without securing a judicial warrant^in

short, that in this very carefully defined

area,'^ there does exist a constitutional

Chief Executive warrant. They may be

right. But that is not the issue here for

Barker and Martinez. The issue is whether,

given undisputed facts as known and repre-

sented to them, it was reasonable in 1971

for Barker and Martinez to act on the as-

sumption that authority had been validly

conferred on their immediate superior.' The

trial judge and my colleague have been

unable to restrain themselves from inferen-

tially deciding the issue deliberately left

open by the Supreme Court in Keith in

1972, and having done so then proceed to

tax Barker and Martinez with a failure to

have acted on their unestablished rationale

in 1971.

That the President would have such pow-

er under the Constitution is and has always

been the clear position of the Executive

Branch. Significantly, the present Attor-

ney General only recently commented on

Keith to this effect: "In United States v.

the Attorney General or President. Their justi-

fication is a reasonable mistake of law, and in

• their position and known facts a reasonable
mistake of law involves a mistake as to Hunt's
authority, not that of the Attorney General or

President.

32, See Zweibon v. Mitchell. 170 U.S.App DC.
1. 96. 516 F.2d 594, 689 (1975) (en banc) (Wil-

key, J., dissenting), cert, denied, 425 U.S. 944,

96 S.Ct. 1685, 48 L.Ed.2d 187 (1976).

33. The Record of the Association of the Bar of
the City of New York, Vol. 30, p. 331 (May-
June 1975). . -

United States District Court, while holding

that the warrant requirement of the Fourth

Amendment applied in the domestic securi-

ty field, the Court expressly stated that 'the

instant case requires no judgment with re-

spect to the activities of foreign powers,

within or without this country.' (Emphasis

the Attorney General's.) It is not without

significance that the words of the Court

focus on the subject matter of the surveil-

lance, rather than on the physical location

where it is conducted." ^ No court has yet

ruled that the President lacks this preroga-

tive in a case involving wiretapping of for-

eign agents or collaborators with a foreign

power.^

In the instant case, the Department of

Justice, while supporting the Special Prose-

cutor on other issues, within the limits of a

300-word Memorandum, took the pains to

state:
; .

In regard to warrantless searches relat-

ed to foreign espionage or intelligence,

the Department does not believe there is

a constitutional difference between

searches conducted by wiretapping and

those involving physical entries into pri-

vate premises. One form of search is no

less serious than another. It is and has

long been the Department's view that

warrantless searches involving physical

entries into private premises are justified

under the proper circumstances when re-

lated to foreign espionage or intelligence

(See U.S. Brief p. 45, n. 39).«

Finally, on 19 February 1976, the Attor-

ney General announced his decision, on the

recommendation of the Deputy Attorney

34. United States v. Butenko, 494 F.2d 593 (3rd

Cir. 1974), cert, denied, Ivanov v. Vwted
States. 419 U.S. 881, 95 S.Ct. 147. 42 L.Ed.2d

121 (1974). United States v. BrowTi, 484 F.2d

418 (5th Cir. 1973). Cf. Zweibon v. MitcheU,

170 U.S.App.D.C. 1. 516 F.2d 594 (1975) cert,

denied. Alb U.S. 944. 96 S.Ct. 1685, 48 L.Ed.2d

187 (1976) (distincUy non-collaborators with

the Soviet Union were the objects of electronic

surveillance).

35. Memorandum for the United States as Ami-

cus Curiae, p. 2.
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General and the head of the Civil Rights

Division, not to prosecute former CIA Di-

rector Richard Helms for his personally au-

thorizing a 1971 break-in at a photographic

studio as part of a national security viola-

tion investigation.** Helms, like the

present defendants, was involved in a 1971

break-in to conduct a visual search for evi-

dence of national security violations. The

positions of both Helms and the present

appellants rest upon good faith belief that

their warrantless physical intrusions were

legally authorized. Helms' belief, which led

the Justice Department to decline prosecu-

tion, was that a statute authorized him to

ignore the commandments of the Fourth

Amendment. Barker's and Martinez's be-

lief was that there was authorization within

the White House for this intrusion relating

to national security—a legal theory which,

if valid, would be of constitutional rather

than merely statutory' dimensions. Though

both were mistakes of law, appellants' view

thus appears to be supported by sounder

legal theory than that of Helms, who seems

to assort that a statute can excuse constitu-

tional compliance. Yet even in the case of

36. The Department of Justice announcement
said:

The Department of Justice will not prose-

cute former CIA Director Richard Helms and
others for their role in a 1971 break-in at a

photographic studio in Fairfax City. Virginia,

Attorney Genera! Edward H. Le\i announced
today.

The Department's investigation involved

the surreptitious entry by CIA agents and
Fairfax City police into a photographic studio

on February 19, 1971.

The Federal statute under which prosecu-

tion was considered is Section 242 of Title 18,

United States Code.

Tlie leading case interpreting that statute,

Screws v. United States. 325 U.S. 91. 104, 65

set. 1031, 89 L.Ed. 1495 (1945). requires

proof that the accused willfully deprived an
individual of a specific and well-defined con-

stitutional right.

After stud>-ing the facts carefully and inter-

rogating the witnesses at length, the Depart-

ment concluded that the evidence did not

meet the standard set by the Screws case to

establish a criminal \iolation of the statute.

The vvTitten announcerrient was amplified,

according to The Washington Post of 20 Febru-

ary 1976. pp. Al and A6, as follows:

ES V. BAKKl.R 951
2d MO (1976)

Helms, the Attorney General concluded

that any prosecution for the physical search

would be inappropriate.

The trial court rejected the pleas of ap-

pellants Barker and Martinez that they

should have been allowed a defense on

proof of reasonable, though mistaken, belief

that their actions were duly authorized by

an organization "at the White House level

. . . above the FBI and the CIA." Ei-

ther the Attorney General was wrong on 19

February 1976 when he declined prosecu-

tion of Director Helms, or the trial judge

here was wrong when he barred the evi-

dence and jury instruction which might

have acquitted Barker and Martinez. I be-

lieve, as set forth in the previous nineteen

pages, that the trial judge was wrong and

the Attorney General right But even if I

am in error on this, of one thing I am
certain: In 1971 there was not in the Unit-

ed States of America one Fourth Amend-
ment for Richard Helms and another for

Bernard Barker and Eugenio Martinet

As to the reasonableness of the legal the-

ory on which Barker's and Martinez's ac-

tions rest, they thus have at least the posi-

Justice Department sources said that

Helms clearly thought he had the authority

to approve a break-in and did so to complete

a security investigation. .

"It was impossible to prove he (Helms) had
intent to violate anyone's civil rights," one

Justice Department source said.

The 1947 law setting up the CI.A says, "The
Director of central intelligence shall be re-

spKjnsible for protecting intelligence sources

and methods from unauthorized disclosure."

Under this law Justice Department attor-

neys said they felt Helms could reasonably

argue the protection required extraordinary

means.

Mr. Helms' counsel is reported as comment-
ing, "If the government has a right to conduct

electronic surveillance, then it has a right to

make surreptitious entry." The Washington
Post, 20 February 1976, at Al.

Naturally 1 share my colleague's distaste for

the necessity to rely upon an Elxecutive Depart-

ment's press release or a newspaper article

related thereto. Where prosecution is declined,

however, by definition no paper is ever filed in

a court. An official written announcement of

the Department of Justice, giving a terse sum-
mary of the legal rationale supporting the deci-

sion, is more than is usually available and all

that can ever be expected.

21-221 O - 78 - 52
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tion of the Attorney General behind them.

This is not to hold here that the position is

correct, but surely two laynnen cannot be

faulted for acting on a known and repre-

sented fact situation and in accordance with

a legal theory espoused by this and all past

Attorneys General for forty years. It is in

implicit recognition of this that Judge Lev-

enthal feels obliged to attempt to under-

mine the theory on the merits''' by trying

to distinguish between wiretapping and

physical entry; according to Judge Leven-

thal, the first perhaps constitutionally

granted to the President, the second

never.^

Since the issue here is not the correctness

of the legal theory, but the reasonableness

in 1971 of acting consonant with it, and

since the Department of Justice addressed

the issue to this court in only one para-

graph, a brief reply to Judge Leventhal

may suffice: (1) a physical trespass is usu-

ally necessary to install a wiretap, whether

the tap is authorized by the Judiciary or the

37. Albeit Judge Leventhal makes his statement

in Ehrlichman, where the issue of apparent

approval by a higher authority does not arise.

No one represented to Ehrlichman that he was
acting on higher authority for Ehrlichman was
higher authority in that case. See court's opin-

ion in Ehrlichman. No. 74-1882, 178 U.S.App.

D.C. , at p. , 546 F.2d 910 at p. 923.

With regard to the comparative positions of

the offices of the Attorney General and the

Special Prosecutor, and with all due respect to

the public service this special task force has

rendered in a time of crisis, it is a special task

force created in 1973 which will shortly dis-

band and close its files. The Attorney General

has been with us since President Washington's

first cabinet meeting in 1789, and is not about

to go out of business. The Attorney General,

then, represents a long perspective of what our

. legal problems in this most delicate area of

national security and constitutional principles

have been for 200 years and are likely to be in

the future. That perspective of the Attorney

General is deepened by the vast accumulated

experience reposing in the personnel and files

of the Department of Justice, heightened by the

close personal relationship between President

and Attorney General at some periods of our

history, and sharpened by the current aware-

ness of the present Attorney General as to

what great problems in this area loom in the

immediate future. In evaluating the conflicting

views of the two offices, these factors surely

must be placed in the balance by any court

Executive; (2) such physical trespasses

have repeatedly been authorized by judges,

Presidents, and Attorneys General; (3)

they will continue to be so authorized until

the Supreme Court rules otherwise; (4)

what is the constitutional difference be-

tween a physical entry (Presidentially au-

thorized) for the purpose o..' an auditory

search (wiretap) and a physical entry (Pres-

identially authorized) for the purpose of a

visual search (photographing documents)?

What is the constitutionally relevant dis-

tinction between surreptitiously listening to

(or recording) a citizen's spoken words and

looking at (or photographing) his written

words? (5) If there is no difference, then

when the Supreme Court reserved the ques-

tion of wiretapping (auditory searches) in

Keith, did it not also logically and necessari-

ly reserve the same issue in regard to visual

searches?

We all know that physical entry for the

purpose of auditory search has been autho-

rized by President and Attorney General

ultimately applying constitutional principles to

national security problems.

38. Judge Leventhal asserts 178 U.S.App.D.C.

p. , 546 F.2d p. 937 "[t]here may well

be a critical difference between electronic

surveillance and physical entries for the pur-

pose of search and seizure
.

," and ap-

proves the Special Prosecutor's stress on cer-

tain language in Keith. TTie partially quoted

thought from the Supreme Court complete is,

"Though physical entry of the home is the chief

evil against which the wording of the Fourth

Amendment is directed, its broader spirit now
shields private speech from unreasonable sur-

veillance. (Citing Katz, Berger, and

Silverman ) Our decision in Katz refused to

lock the Fourth Amendment into instances of

actual physical trespass." 407 U.S. at 313, 92

set. at 2134 (emphasis supplied).

I cannot agree that Justice Powell's language,

specifically cited by Judge Leventhal and the

Special Prosecutor to prove a constitutional

difference "between electronic surveillance and

physical entries," supports the difference at all.

I respectfully suggest the opposite meaning is

conveyed, i. e., physical and electronic entry

stand on the same footing, good or bad. And
that is all that it is necessary to understand to

validate Barker's and Martinez's argument that

they lacked the requisite criminal intent in

1971, given the state of Fourth Amendment law

then and now.
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for forty years in national security related

cases. It is the constitutional validity of

this which the Supreme Court has never

voided but specifically reserved in Keith.

We all know (or suspect) that physical entry

for the purpose of visual search has been

authorized by President and Attorney Gen-

eral for many years in national security

related cases. It is the constitutional validi-

ty of this which the Attorney General re-

served in one paragraph of his two-page

memorandum in this case, but which has

never reached the Supreme Court. Unper-

39. It can be readily agreed that the framers of

the Fourth Amendment were primarily con-

cerned with physical intrusions by governmen-
tal officials into the sanctity of the home. It is

extremely doubtful, however, that this tells us

anything about how they would have regarded

electronic intrusions. Not being blessed with
the telephone, they never considered the prob-

lem of wiretaps. A good argument can be
made that electronic, "non-trespassory"

searches are more intrusive than their "tres-

passory" counterparts. United States v. Smith,

321 F.Supp. 424 (D.D.C.Cal.l97I), reasoned:

[Ejlectronic surveillance is perhaps the most
objectionable of all types of searches in light

of the intention of the Fourth Amendment.
It is carried out against an unsuspecting indi-

vidual in a dragnet fashion, taking in all of

his conversations whether or not they are

relevant to the purposes of the investigation

and continuing over a considerable length of

time. If the government's "reasonableness"
rationale is accepted in this case, then it

would apply a fortiori to other types of

searches. Since they are more limited in

time, place and manner, they would be even
more "reasonable."

Id. at 429.

40. The only poss'ble rationale for distinguish-

ing electronic information gathering from phys-
ical searches is that, in the District Court's

words, the former is "less intrusive" than the

latter. Exactly why this might be so is not

explained in Judge Leventhal's opinion. See
note 38 supra. The Special Prosecutor, how-
ever, defends the distinction by repeatedly em-
phasizing in his brief that a v^ireiap is non-tres-

passory. He suggests that if the Government
must effect a trespass in order to place wire-

tapping or bugging equipment—and certainly if

a trespass is made in order to photograph doc-

uments—then immunity from the warrant re-

quirement in cases related to foreign affairs is

lost.

The Special Prosecutor cites no authority in

direct support of this proposition. He relies

essentially on an absence of discussion of the
question to create a heretofore unsuggested

mitted physical entrj' into a citizen's dwell-

ing is no doubt the core of the Fourth

Amendment prohibition against unreason-

able searches and seizures," but physical

entry for an auditory or visual search may
stand on the same footing, whether consti-

tutionally firm or infirm.*"

That auditory and visual searches and

physical entry to effect them stand on the

same footing, is what the Department of

Justice memorandum maintained. It also

stated that both are valid in the strictly

limited espionage and intelligence area.

After Katz*^ in 1967 ruled out completely

distinction. Neither logic, history, nor case

law, however, provides an adequate basis for

this artificial differentiation.

From a logical standpoint, if a President has

the authority pursuant to his foreign affairs

power to approve surveillance activities, it

would appear that his prerogative is no differ-

ent from that of a court reviewing a warrant

.••equest in a more mundane criminal setting. If

there is a "national security" exemption (which

neither the Supreme Court in Keith nor this

court in Zweibon ruled out), the task of deter-

mining whether such a search is justified falls

to the Executive, rather than to the courts. All

the elements of speed, secrecy, and Executive

expertise which support vesting this power in

the President where vNireiapping (whether

"trespassory" or "non-trespassory") is in-

volved also apply where a photographic search

is in question. Court-ordered surveillances are

sometimes trespassory, sometimes not, de-

pending on the requirements of the situation,

and so are Executive surveillances in the for-

eign affairs field.

The record in a recent case in this court

provides documentation of judicial authoriza-

tion for government agents to "Intercept wire

communications [etc. and to] Install and main-

tain an electronic eavesdropping de\ice uithin

the [room of a building at a specific address] to

intercept [certain specified] oral communica-

tions concerning [certain] described

offenses. Installation of the above described

eavesdropping device may be accomplished by

any reasonable means, including surreptitious

entry or entry by ruse." United States v. Bark-

er. 168 U.S.App.D.C. 312, 345-46, 514 F.2d 208,

241-42 (1974) (MacKinnon, J., dissenting). Of

course, if a trespass is not necessary in a par-

ticular case to effect an eavesdrop, the court

need not gratuitously authorize a surreptitious

entry; but few would question a court's power

to do so in those cases in which it is required.

41. United States v. Katz, 389 U.S. 347, 88 S Ct.

507, 19 L.Ed.2d 576 (1967).
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the patently untenable distinction between

trespassory and non-trespassory wiretaps

and held that the application of the Fourth

Amendment could not turn on the presence

or absence of a physical intrusion, it would

appear arguable that physical entry for ei-

ther an auditory or visual search for mate-

rial related to an agent or collaborator with

a foreign nation, if authorized by the Presi-

dent or Attorney General, would be valid

under the Executive's constitutional foreign

affairs powers.

This court need not pass and does not

pass on the correctness of the Attorney

General's position. I do think that defend-

ants Barker and Martinez w^re entitled to

act in objective good faith on the facts

known to them in regard to Hunt's position

and implicitly on the validity of a legal

theory, still to be disproved, which has been

vigorously espoused by President and At-

torney General for the last forty years. I

think it plain that a citizen should have a

legal defense to a criminal charge arising

out of an unlawful arrest or search which

he has aided in the reasonable belief that

the individual who solicited his assistance

was a duly authorized officer of the law. It

was error for the trial court to bar this

defense in the admission of evidence and

instructions to the jury, and the convictions

must accordingly be

Reversed.

MERHIGE, District Judge:

While I generally concur with the posi-

tions taken by my Brothers with respect to

the "specific intent" requirement of 18

U.S.C. § 241, I am not, despite my concur-

rence with the results reached by Judge

Wilkey, willing to fully subscribe to the

views expressed by him in his analysis of

the mistake of law issue. Our differences

arise from my inability to acquiesce in the

broad framework inherent in his analysis.

My views in this regard follow:

Defendants Barker and Martinez rest

their appeal on the district court's refusal to

1. This Circuit has held that jury instructions on
nullification are improper. United States v.

Dougherty. 154 U.S.App.D.C 76, 473 F.2d 1113

(1972). The Court acknowledges, however,

instruct the jury that a "good faith reliance

upon the apparent authority of another to

authorize [their] actions" is a defense to the

charge of conspiracy under Title 18 U.S.C.

§ 241. The district judge advised the jury

that a mistake of law is no excuse, and,

therefore, that a mistake as to the legality

of the search in issue was not a defense to

the charges contained in the indictment. In

that regard, the district judge was applying

the general rule on mistake of law that has

long been an integral part of our system of

jurisprudence. See, e. g., Lambert v. Cali-

fornia, 355 U.S. 225, 228, 78 S.Ct. 240, 2

L.Ed.2d 228 (1957) quoting Shevlin-Carpen-

ier Company v. Minnesota, 218 U.S. 57, 68,

30 S.Ct. 663, 54 L.Ed. 930 (1910). See gen-

erally Hall & Seligman, Mistake of Law and

Mens Rea, 8 University of Chicago Law
Review 641 (1941); Keedy, Ignorance and

Mistake in the Criminal Law, 22 Harv.L.

Rev. 75 (1908); Perkins, Ignorance and Mis-

take in Criminal Law, 88 Univ. of Pa.L.Rev.

35 (1939). The most commonly asserted

rationale for the continuing vitality of the

rule is that its absence would encourage

and reward public ignorance of the law to

the detriment of our organized legal sys-

tem, and would encourage universal pleas

of ignorance of the law that would con-

stantly pose confusing and, to a great ex-

tent, insolvable issues of fact to juries and

judges, thereby bogging down our adjudica-

tive system. See United States v. Barker,

168 U.S.App.D.C. 312, 514 F.2d 208, 230-32

(1975, Bazelon, Chief Judge concurring),

Hall & Seligman, supra at 646-51. The

liarshness of the rule on the individual case

is responded to by either or both of two

thesis: individual justice and equity is out-

weighed by the larger social interest of

maintaining a public knowledge about the

law so as to discourage and deter "illegal"

acts; and, as discussed by Judge Leventhal

in "his view of this case, the rule is subject

to mitigation by virtue of prosecutorial dis-

cretion, judicial sentencing, executive clem-

ency, and/or jury nullification.' E. g., Per-

kins, supra at 41.

that a jury still may acquit in disregard of the

instructions on the law given by the trial judge.

Id. at 1132.
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Exceptions to the rule, however, have

developed in situations where its policy

foundations have failed to apply with

strength, and alternative policy cor.sidera-

tion strongly favor a different result. The

exceptions have been both statutory, e. g.,

Act of August 22, 1940, § 49, 15 U.S.C.

§ 80a-^8; Public Utility Holding Company

Act of 1935, § 29, 15 U.S.C. § 79z~3, and

judicial. E.g., United States v. Mancuso,

139 F.2d 90 (3d Cir. 1943); Afoyer v. Meier,

205 Okl. 405, 238 P.2d 338 (1951); Anno., 29

A.L.R.2d 825 (1953). See also Model Penal

Code §§ 2.05(3), 3.07(4)(a). The instant case

fits the pattern of a set of circumstances

that has been recognized by some, and that

in my view should be endorsed by this

Court as an exception to the general rule.

Defendants Barker and Martinez contend

that they were affirmatively misled by an

official interpretation of the relevant law,

and are entitled to an instruction to that

effect, permitting the jury to assess the

reasonableness and sincerity of their al-

leged reliance.

The Model Penal Code states the defense

as follows:

A belief that conduct does not legally

constitute an offense is a defense to a

prosecution for that offense based upon

such conduct when: . • (b) he acts

in reasonable reliance upon an official

statement of the law, afterward deter-

., mined to be invalid or erroneous, con-

tained in (i) a statute or other enactment;

(ii) a judicial decision, opinion or judg-

ment; (iii) an administrative order or

grant of permission; or (iv) an official

Interpretation of the public officer or

T>ody charged by law with responsibility

for the interpretation, administration or

enforcement of the law defining the of-

fense. § 2.04(3)(b).
^ -

See also Proposed New Federal Criminal

Code, Final Report of a National Commis-
sion on Reform of Federal Criminal Laws

§ 610 (1971). The rationale of the section is

well illustrated by the case of United States

ES V. BARKER 955
.2eM0 ('.976)

V. Mancuso, 139 F.2d 90 (3d Cir. 1943). The

legal issue therein was whether a defendant

could be punished for failure to obey an

order made by a local draft board when its

issuing of such an order to the defendant

was interdicted by a judicial decree which

was itself, erroneous and subject to rever-

sal. The court in that case stated:

We think the defendant cannot be con-

victed for failing to obey an order, is-

suance of which is forbidden by the

court's injunction. While it is true that

men are, in general, held responsible for

violations of the law, whether they know

it or not, we do not think the layman

participating in a lawsuit is required to

know more than the judge. 139 F.2d at

92. (Footnote omitted)

The introduction of an "official" source for

an individual's reliance on a mistaken con-

cept of the law in acting "illegally" signifi-

cantly diminishes the strength of the policy

foundations supporting the general rule on

mistake of law, and adds policy considera-

tions of grave import that would favor an

apposite result. In my view, the defense is

available if, and only if, an individual (1)

reasonably, on the basis of an objective

standard, (2) relies on a (3) conclusion or

statertient of law (4) issued by an official

charged with interpretation, administration,

and/or enforcement responsibilities in the

relevant legal field. The first three issues

are of course of a factual nature that may
be submitted to a jury; the fourth is a

question of law as it deals with interpreta-

tions of the parameters of legal authority.

Exoneration of an individual reasonably

relying on an official's statement of the law

would not serve to encourage public igno-

rance of law, for the defense requires that

the individual either seek out or be cogni-

zant of the official statement upwn which

he or she relies. Some knowledge of the

law, verified by an independent and typical-

ly competent source, is required. Further-

more, pleas of ignorance of the law will

neither be so universal nor so abnormally
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confusing to the fact-finder as to discom-

pose the judicial process. The defense is

precisely limited to be consistent with its

policies, and it involves issues no more com-

plex than those decided on a routine basis in

other matters.

Furthermore, the defense advances the

policy of fostering obedience to the deci-

sions of certain individuals and groups of

individuals that society has put in positions

of prominence in the governing structure

—

1. e., courts, executive officials and legisla-

tive bodies. While the policy is unquestion-

ably strongest when applied to those bodies

that apply or make law with the most ap-

parent finality, /. e., legislatures and the

courts, it has application as well to those in

official positions that "interpret" the law in

a largely advisory capacity, /. e., opinions of

the United States Attorney General. The

reasonableness of the reliance may dissipate

if one depends on nonenforceable advisory

opinions of minor officials however. The

policy is limited by the actual existence of

an appropriate "official(s)" and does not

support an abrogation of the policies behind

the general mistake of law rule if an indi-

vidual places his or her reliance, though,

reasonable, in a stranger to public office

erroneously believing him to be an official.^

Similarly, the' defense does not extend to

reliance on individuals, who although em-

ployed in a public capacity, have no inter-

pretative or administrative responsibilities

in the area associated with the legal con-

cepts involved in the mistaken opinion or

decision.

The defense has been most commonly ac-

cepted when an individual acts in reliance

on a statute later held to be unconstitution-

2. Similarly, the defense of mistake of law his-

torically given a private person when he re-

sponds to a request by a police officer to aid in

making an arrest and the arrest proves ulti-

mately to have been unlawful, is limited by the

requirement that the party aided has the au-

thority to make the arrest. £. g., Dietrichs v.

Schaw, 43 Ind. 175 (1873); Mover v. Meier, 205
Okl. 405, 238 P.2d 338, 340 (1951).

3. E. g., Claybrook v. State, 164 Tenn. 440, 51

S.W.2d 499 (1932); State v. Godwn, 123 N.C.

697. 31 S.E. 221 (1838). But see Dupree v.

State. 184 Ark. 1120. 44 S.W.2d 1097 (1932).

al,^ or on an express decision of unconstitu-

tionality of a statute by a competent court

of general jurisdiction that is subsequently

overruled.* Most jurisdictions will not per-

mit a defense based on reliance upon the

advice of counsel.* The defense, however,

is not limited to those which have been

most commonly accepted as I have hereto-

fore made reference. It has been extended

to cases of reliance on official advisory

opinions. In State v. Davis, 63 Wisc.2d 75,

216 N.W.2d 31 (1974), the defendant was
exonerated on the basis of a reliance on

erroneous advice of a county corporation

counsel and assistant district attorney. In

People V. Ferguson, 134 Cal. 41, 24 P.2d 965

(1933), reliance on the advice of the state

corporation commissioner and deputy com-

missioners was held to excuse a violation of

the state's blue sky laws. See also Texas

Co. V. State., 31 Ariz. 485, 254 P. 1060

(1927); Stately. White, 237 Mo. 208," 140

S.W. 896 (1911); State v. Pearson, 97 N.C.

434, 1 S.E. 914 (1887). But" see U. S. v.

Mansavage, 178 F.2d 812 (7th Cir. 1949);

Hopkins v. State, 193 Md. 489, 69 A.2d 456

(1949); Staley v. State, 89 Neb. 701, 131

N.W. 1028 (1911); State v. Foster, 22 R.I.

163, 46 A. 833 (1900).

Arguments against extending the defense

to reliance on the advice of government

officials take a form of the following propo-

sition: Minor government officials will

have the ability to effectively "immunize"

individuals from prosecution. In response,

it must be noted that with respect to a

particular statement, a government official

is himself culpable if he knowingly mistakes

the law. Hence he may proffer mistaken

advice without retribution only until he dis-

4. £. g.. United States v. Mancuso. 139 F.2d 90

(3d Cir. 1943); State v. ONeil. 147 Iowa 513,

126 N.W. 454 (1910); State v. Chicago. M. &
St. P.^Ry. Co.. 130 Minn. 144. 153 N.W. 320

(1915); State v. Longino, 109 Miss. 125, 67 So.

902 (1915); State v. Jones. 44 N.M. 623, 107

P.2d 324 (1940). But see Hoover v. State. 59

Ala. 57 (1877).

5. E. g., Staley v. State. 89 Neb. 701, 131 N.W.
1028 (1911); State v. Whiteaker. 118 Ore. 656,

247 P. 1077 (1926).
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To argue further, that in my view, unreasonable. Finally, itcovers its invalidity

incompetent or dishonest minor officials

may exist in numbers serious enough to

question reliance on their decisions or inter-

pretations, inherently characterizes those

public servants upon whom we must depend

for the ultimate success of the operation of

our government, as suspect. I for one, am
not willing to assume that the incidence of

incompetent, insensitive or dishonest public

officials is significant enough to dispute the

premise that in general, public officials

merit the respect of the public. Further-

more, our citizenry are not so naive as not

to recognize that all of our institutions are

susceptible of being made up of both savory

and unsavory individuals.

Still some will have cause to be concerned

about the extent of the exception to the

general rule. Judge Leventhal notes that

"[t]he potentially broad range of illegal ac-

tivities that a government official might

request a private citizen to do, would make
it impossible to rely on the educational val-

ue that normally inheres when a mistake of

law is recognized as an excuse in one case

that serves to define them all for similarly

circumstanced defenders in the future."

The argument is one of great appeal.

Nevertheless, it smacks of a distrust of

public officials yet to so categorize it may
be unfair. In essence, it asserts that since

there exists a large number of piiblic offi-

cials who may well be asked to advise or

decide on a myriad of legal problems, that

many mistaken judgments may be ad-

vanced, and members of the public should

be required before acting in accordance

therewith to examine those interpretations

at their peril. The argument, assuming as 1

do that it is not directed at corrupt officials,

requires the individual citizen to be more

cognizant of and have a better under-

standing of the law than a public official

who is responsible for and specifically em-
ployed to make interpretations of the law in

the relevant legal field. Such a burden is,

6. This is not lo say that I concur in the view of

the Attorney General that there is a "national

security" exception permitting physical intru-

sion in a citizen's home or office on specific

approval of the President or .Attorney General.

should be noted that the strength of the

arguments premised upon the potential ex-

tent of the defense is mitigated by the

requirement of objective reasonableness.

If a public official's opinion of the law is

fairly outrageous, the jury may conclude

that a reasonable, man would take appropri-

ate steps to verify it prior to reliance there-

on.

Appl}ang the defense to the facts of this

case, the record discloses sufficient evidence

of reliance on an official interpretation of

the law for the matter to have been sub-

mitted to the jury. Barker and Martinez

assert that they relied on Hunt's authority

as delegated from an intelligence super-

structure controlled by the White House,

and firmly believed that they were acting

in a legal capacity. The Executive Branch

of the United States Government is vested

with substantive responsibilities in the field

of national security, and decisions of its

officials on the extent of their legal author-

ity deserve some deference from the

public' A jury may well find that John

Ehrlichman, then Assistant to the President

for Domestic Affairs, expres.sed or implied

that the break-in of Dr. Fielding's office

was legal under a national security ration-

ale, and that Hunt, as an executive official

in a go-between capacity, passed the posi-

tion on to the defendants, which they, act-

ing as reasonable men, relied upon in per-

forming the break-in.'

Accordingly, while I concur with Judge

Wilkey that the jury should have been in-

structed on a limited mistake of law de-

fense, I believe any such instruction should,

in the event of a retrial be couched consist-

ent with the views herein expressed.

LEVENTHAL, Circuit Judge (dissent-

ing):

This opinion considers the appeals of Ber-

nard L. Barker and Eugenio R. Martinez,

even in the absence of a valid warrant

issue is not before us.

That

7. See Foolnotes 4 and 5 in Judge LeventhaPs

opinion.
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who were convicted of conspiracy in viola-

tion of 18 U.S.C. § 241, and sentenced to

three years probation. They were charged,

along with co-defendants John D. Ehrlich-

man and G. Gordon Liddy, with conspiracy

to enter without lawful authority the of-

fices of Dr. Lewis J. Fielding on September

3, 1971, in order to search for confidential

information concerning his patient, Daniel

Ellsberg, thereby injuring Dr. .Fielding in

his Fourth Amendment right to be secure

against unreasonable searches and seizures.

Barker and Martinez present considera-

tions and issues that differ in some respects

from those discussed in the opinions issued

today in the cases of Ehrlichman and Liddy.

I would reach the same result, of affirm-

ance. Whatever equities may pertain to

the case of these defendants of Cuban ori-

gin, who claim that their actions reflect

their patriotism, were taken into account

when the trial judge limited their sentence

to a modest probation. Their quest for

complete exculpation does not entitle them,

in my view, to a ruling that the trial judge

was mistaken as to the pertinent principles

of law.^

My opinion explaining why I dissent from

the reversals contemplated by Judges Wil-

key and Merhige, is cast in the conventional

form of opinions that present first a state-

ment of facts, then an orderly discussion of

the legal principles more or less seriatim.

This case also calls, I think, for an opening

exclamation of puzzlement and wonder. Is

this judicial novelty, a bold injection of

mistake of law as a valid defense to crimi-

nal liability, really being wrought in a case

where defendants are charged with combin-

ing to violate civil and constitutional rights?

Can this extension be justified where there

was a deliberate forcible entry, indeed a

1. Defendants also contend that the district

court erred in failing to dismiss the indictment

for grand jury improprieties; in failing to cor-

rect for prejudicial publicity; and in failing to

give a jury nullification charge. The grand jury

point is dealt with in note 58, infra. Their

claims of error in refusing to dismiss the indict-

ment or order a continuance or change of ven-

ue on prejudicial pretrial publicity grounds
should be rejected for the reasons set forth in

United States v. Ehrlichman, decided this day,

burglary, into the office of a doctor who
was in no way suspected of any illegality or

even impropriety, \^ith the force compound-

ed by subterfuge, dark of night, and the

derring-do of "salting" the office with nug-

gets to create suspicion that the deed was
done by addicts looking for narcotics?

Judge Wilkey begins to_cast his spell by

describing Barker and Martinez as "footsol-

diers" here in court again. Of course, they

are here this time for an offense that took

place the year before the notorious 1972

Watergate entry that led them to enter

pleas of guilty to burglary. Every violation

of civil rights depends not only on those

who initiate, often unhappily with an offi-

cial orientation of sorts, but also on those

whose active effort is necessary to bring

the project to fruition. To the extent ap-

pellants are deemed worthy of sympathy,

that has been provided by the probation.

To give them not only sympathy but exon-

eration, and absolution, is to stand the law

upside down, in my view, and to sack legal

principle instead of relying on the elements

of humane administration that are available

to buffer any grinding edge of law. That

this tolerance of unlawful official action is'

a defense available for selective undermin-

ing of civil rights laws leads me to shake

my head both in wonder and despair.

1. FACTUAL BACKGROUND

Barker and Martinez are both American

citizens.^ They fled Cuba for Miami, Flori-

da, after Fidel Castro came to power. Both

Barker and Martinez have been covert

agents for the Central Intelligence Agency.

Martinez worked for the CIA from 1959

until 1972, and was involved in infiltrating

Cuba and supplying arms and ammunition

to Cuba from a United States base. Barker

^at note 8. A right to a jury nullification charge

was rejected by this court in United States v.

Dougherty, 154 U.S.App.D.C. 76, 93-100, 473

F.2d 1113, 1130-1137 (1972). and that decision

controls defendants' claim as well.

2. Barker was an American citizen by birth, lost

his citizenship while living in Cuba, but reac-

quired it. (Tr 2187). Martinez became a natu-

ralized citizen in July 1970 (Tr. 2149).
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worked undercover in Cuba before his ar- preme Court decisions

959

rival in Miami in 1960. He was terminated

in 1966. During their CIA employment

both Barker and Martinez were involved

with the Bay of Pigs operation, and Bark-

er's immediate superior for that venture

was E. Howard Hunt, known as "Eduardo"

in Miami's Cuban-American Community.

Hunt, along with Egil Krogh, David

Young and G. Gordon Liddy, composed the

White House "Room 16" Unit. The unit

was established under the supervision of

John Ehrlichman, then Assistant to the

President for Domestic Affairs, to investi-

gate and stop leaks of classified informa-

tion. Publication of the "Pentagon Papers"

was the catalyst for the Room 16 unit's

formation, and obtaining information on

the source of that famous leak—Daniel

Ellsberg—became the unit's primary con-

cern. After Ellsberg's psychiatrist, Dr.

Fielding, refused to be interviewed by FBI
agents, the unit decided to obtain copies of

Ellsberg's medical records by a surrepti-

tious entry of Dr. Fielding's office.

To avoid White House employee involve-

ment in the actual search, Hunt recruited

Barker, and through Barker, Martinez and

Felipe De Diego.' Barker testified (Tr.

2197ff) that Hunt said he was in an "organ-

ization that had \>een created in the White

House level- -this organization he described

as a sort of superstructure that was above

the FBI and the CIA" and "had been

formed because the FBI was tied by Su-

3. Although De Diego was indicted under § 241
along with the other defendants, the District

Court on May 22. 1974. ordered the indictment
as to De Diego dismissed with prejudice on the
ground that the Government could not meet its

burden of showing that its case was not tainted

by the use of immunized testimony. This court
reversed that order. United States v. De Die-

go. 167 U.S.App.D.C. 252. 511 F.2d 818 (1975).
The Speciad Prosecutor, however, subsequently
elected not to pursue the prosecution.

4. Barker \-isited and telephoned Hunt in his

Executive Office Building office, and also re-

ceived letters from Hunt on White House sta-

tionery, all serving to corroborate Hunt's em-
ployment.

.5. The Barker-Martinez brief notes (p. 12) that
with respect to Martinez's reporting -Ertuar-

do's" visit to Miami to his CIA case officer.

and the

Central Intelligence Agency didn't have

jurisdiction in certain matters." He spoke

of "some kind of upheaval in the intelli-

gence community in Washington" and

asked if Barker would like to become opera-

tional again, which Barker termed a "very

happy thing to us."

While conducting these negotiations.

Hunt represented himself accurately as

working in the White House.* We may
assume for present purposes that a jury

might reasonably find that Barker and

Martinez did, as they later put it, believe or

assume that Hunt was a "CIA man" in the

White House, notwithstanding contrary in-

dications.' Martinez was aware that his

participation in the plan might have been

illegal for a ""normal citizen." (Tr. 2170).

On September 2, 1971, Hunt and Liddy

met Barker, Martinez and De Diego at a

liotel In Beverly Hills, California. Hunt
informed the defendants that they were to

enter Dr. Fielding's office and photograph

the files of one of his patients. They were

told that Dr. Fielding was not himself the

subject of investigation. There was no dis-

cussion of authorization for the entry and

search. The group met the following day,

and Hunt showed Barker and Martinez

identification papers and disguises obtained

from the CIA.

On the evening of September 3, Barker

and De Diego, dressed as delivery men,

delivered a valise containing photographic

"Whe failure of his case officer to respond on

the first occasion was significant to Martinez

because normally when he reported the pres-

ence of someone associated \^ith the CIA in

Miami he was told whether the person's name
was cleared. (M.. Tr. 2157-58). On the second

occasion the case officer's denial that 'Eduardo'

was in the White House, something which Mar-

tinez knew to be a fact, led Martinez to con-

clude that his case officer either was not sup-

posed to know about Hunt or that his case

officer did not want to convey Hunt's impor-

tance. (M.,Tr. 2157) . . . At a later pxjint

Barker told Hunt that he had also assumed at

the time that Hunt was still with the CIA and
simply had been positioned at the White House
by the agency, a customary CIA practice.

(Hunt, Tr. 918 20)."
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equipment to Dr. Fielding's office. Later

that evening they and Martinez, having

been told that the "Ellsberg" file was the

one they were to search for and photo-

graph, entered Dr. Fielding's office and ri-

fled the files. They entered by force,

breaking the lock on the office door, and

also used force, a crowbar, to open Dr.

Fielding's file cabinets. Although the plan

was to accomplish entry without force, it

also included the alternative that in the

event force had to be used, Barker and his

colleagues were to make the entry look as if

it had been by an addict seeking drugs, and

accordingly, before leaving, they scattered

pills about the office. The next day Barker

and Martinez returned to Miami, having

failed to locate the Ellsberg records.

As a defense to the March 7, 1974, indict-

ment for conspiring to violate Dr. Fielding's

Fourth Amendment rights. Barker and

Martinez sought to discover and present

evidence as to the reasonableness of their

belief in Hunt's authority to conduct the

Fielding operation. Their motion for dis-

covery and their proposed instructions

based on the defense of reasonable reliance

on Hunt's apparent authority were denied

by the District Court.* At trial both de-

fendants were nevertheless given latitude

to testify extensively about the circum-

stances underlying their involvement in the

Fielding break-in. The jury was advised

that to convict they had to find the purpose

of the break-in was to enter and search Dr.

Fielding's office without a warrant or per-

mission, and that the conspirators were gov-

ernmental employees or agents acting for

governmental rather than purely personal

purposes. The court further instructed the

8. See United States v. Ehrlicbman, 376 F.Supp.

29, 35-36 (D.D.C.1974); Barker Appendix at

104 05. The text of the proffered instruction is

set out in note 15 infra.

7. Tr. 2524 26. While the trial judge said "valid

warrant," there was no testimony or conten-

tion that defendants had a belief that a warrant

had been obtained. A person can act upon the

basis of a warrant that has been issued in fact,

even though it is later held invalid, without

incurring personal legal responsibility. This

would come within the narrow class of cases

where a reasonable mistake of law does consti-

jury that a mistake of fact may constitute a

defense to the conspiracy charge, so that if

a defendant honestly believed a warrant

had been obtained, this mistake of fact

would render him innocent,' because it

would not be said he intended a warrantless

search.'

II. AFFIRMATIVE DEFENSES .

The defendants' principal argument on

appeal is the claimed error of the District

Court in refusing them a defense based

upon their good faith reliance on Hunt's

apparent authority. They say the mens rea

required for a violation of section 241 was

negatived by a mistake of fact "coupled

with" a mistake of law.* They amplify:

"The mistake of fact was the belief that

Hunt was a duly authorized agent; the

mistake of law was that Hunt possessed the

legal prerequisites to conduct a search—ei-

ther probable cause or a warrant." • In the

alternative, they contend that Hunt's in-

ducement estops the government from pros-

ecuting under entrapment principles. I

turn to the entrapment question first.

A. Entrapment

The defense of entrapment, developed as

a construction of legislative intent, has been

evolved for the case of an otherwise inno-

cent person who has been induced to com-

mit a crime by a law enforcement agent

whose purpose was prosecution. Recogni-

tion of the defense works as an estoppel on

the government, preventing it from reaping

the benefits of the prosecution and convic-

tion it sought to obtain by unconscionable

tute a defense, as set out in Part IID2, of this

opinion. See also Model Penal Code
§ 2.04(3)(b) (P.O.D.1962).

8. Barker Br. at 31.

9. Barker Br. at 31-32.

10. See Hughes. C. J. in Sorrells v. United

States, 287 U.S. 435, 448, 53 S.Ct. 210. 215. 77

L.Ed. 413 (1932): "We are unable to conclude

that it was the intention of the Congress in

enacting this statute that its processes of detec-

tion and enforcement should be abused by the
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The entrapment rationale is wholly inap-

plicable to this case. In recruiting Barker

and Martinez, Hunt was not acting as a law

enforcement official seeking to induce their

participation in order to have them prose-

cuted and punished. He instead sought

their aid for other governmental ends which

his unit judged best served by illegitimate

invasion of the rights of others. The true

entrapment defense seeks to prevent

government officials from realizing benefits

from unlawful inducement, and thereby to

deter official illegality. Extension of the

defense to reach Hunt's inducement of

Barker would serve to reinforce the illegal

conduct of the government agent, who

could then delegate the "dirty work" to

private citizens shielded from responsibility

by the defense that they had been recruited

by a government agent."

instigation by government officials of an act on
the part of persons otherwise innocent in order

to lure them to its commission and to punish

them. . This, we think, has been the

underlying and controlling thought in the sug-

gestions in judicial opinions that the govern-

ment in such a case is estopped to prosecute or

that the courts should bar the prosecution."

Sorrells was followed in Sherman v. United

States. 356 U.S. 369, 78 S.Ct. 819. 2 L.Ed. 848

(1958), and United States v. Russell. 411 U.S.

423, 93 S.Ct. 1637. 36 L.Ed 2d 366 (1973). In

Sherman, 356 U.S. at 372. 78 S Ct. at 820 War-
ren, C. J., (in a passage quoted in part with

approval of Rehnquist. J. in Russell, 411 US at

434, 93 S.Ct. 1637) stated: "The function of

law enforcement is the prevention of crime and
the apprehension of criminals. Manifestly,

that function does not include the manufactur-

ing of crime. Congress could not

have intended that its statutes were to be en-

forced by tempting innocent persons into viola-

tions."

11. Congress is presently considering a major
extension of the entrapment defense in the bill

proposed to codify and revise title 18. S. 1.

§ 551, 94th Cong., 1st Sess. (1975). As of the

present, it is not known or knowable whether
or in what form this proposal will be passed,

and what Congress may contemplate as to

cases previously tried.

12. See. e. g.. United States v. Feo7a. 420 U.S.

671, 686, 95 S.Ct. 1255, 43 L.Ed.2d 541 (1975);

1 WT-.arlon's Criminal Law and Procedure

§ 157. (1957); G. Williams, Criminal Law. The
General Part §§ 52 74 (2d Ed. 1961); Model
Penal Code § 2.04 (1) (P.O D.) (1962)

5<6 F.2d—2I

B. The Claim of Mistake of Fact

It is settled doctrine that an honest mis-

take of fact generally negatives criminal

intent, when a defendant's acts would be

lawful if the facts were as he supposed

them to be." This is considered a matter of

essential fairness." Even had the facts

been as Barker and Martinez claim now to

have supposed them, however, their Field-

ing break-in would still have contravened

the clear requirements of the Fourth

Amendment

Classifying mistakes as either of fact or

of law is not always an unambiguous task."

At trial, defendants offered an instruction

that rather elusively muddled the two types

of mistakes, and sent them in an incorrect

context as to the "specific intent" required

for the crime." The brief before this court

attempts to correct that prior lack of clarity

13. See H. M Hart, Jr. "The Aims of the Crimi-

nal Law", 23 Law and Contemporary Problems

401. 414 (1958). Cf. Morissette v United

States, 342 US. 246, 72 S Ct 240. 96 L.Ed 288

(1952), and discussion in note 49 infra.

14. Generally, Glanville Williams distinguishes

between them as follows: "[A] fact is some-

thing perceptible by the senses, while law is an

idea in the minds of men." Williams. Criminal

Law. The General Part (2d ed.. 1961). § 100. p.

287.

15. Defendants' proposed instruction read:

"You have heard evidence during the course of

the trial pertaining to the state of mind of

certain of the defendants at the time they

agreed to participate and thereafter did partici-

pate in the September 3, 1971 entry of the

office of Dr. Lewis J. Fielding. 1 instruct you
that a defendant's motives in committing acts

which the law forbids are not germane to

whether an offense has been committed. How-
ever, since specific intent is an essential ele-

ment of this offense, if a defendant acted out of

a good faith belief that what he was doing was
with authority of law and not in violation of the

law, that is a defense to the crime charged,

even if that sincere belief that his actions were
lawfully authorized was erroneous."

"This is not to say that a mistake of law on
the part of a defendant would constitute a

defense to the crime charged. Neither igno-

rance of the law nor mistake of law would

excuse the criminal conduct in this case. How-
ever, if actions are taken as the result of mis-

take of fact, as opposed to ignorance or a

mistake of law, then the defendant has not
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by advancing the proffered defense with a

closer attention to the discrete policies un-

derlying the mistake of fact and mistake of

law defenses. It may be convenient to take

up the appellants' defense in terms of the

recognized doctrinal distinctions before

turning to the applicability of exceptions.

For purposes of this appeal it can be

assumed that Barker and Martinez under-

took the Fielding break-in while believing

that the ultimate "target" was a foreign

security risk for the United States. The

defendants do not simply claim that they

were factually mistaken about the purpose

of their mission, however; they also urge

that their error in believing that Hunt was

a "duly authorized" agent was a factual

error. Although defendants claim to main-

tain a distinction between mistake of fact

and mistake of law, this contention entirely

erodes the distinction. Defendants did not

claim, or offer to prove a belief, that the

President or Attorney General personally

authorized the break-in; nor did they seek

to advance any other specific factual basis

for the belief that Hunt was "duly authoriz-

ed." They certainly did not offer to prove

that they believed John Ehrlichman "ex-

pressed or implied that the break-in of Dr.

Fielding's office was legal under a national

security rationale." (Merhige, concurring

at of 178 U.S.App.D.C, at 957 of

546 F.2d). They did not seek outside advice

about the factual requirements necessary

for such an undertaking. The appellants do

not claim they mistakenly believed they

were acting under a warrant. Nor do they

claim any other representation of fact, ex-

press or implied, or mistake of fact.

•Martinez says he believed that Hunt was

still employed by tlie CIA. He has appar-

formed the , requisite intent for the crime

charged. Accordingly. If you find that a de-

fendant believed he was acting out of a good
faith reliance upon the apparent authority of

another to authorize his actions, that is a de-

fense to the charge in Count I, provided you
find that such a mistake by a defendant was
made honestly, sincerely, innocently and was a

reasonable mistake to make based upon the

facts as that defendant perceived them." Bark-

er App. 104-05. .- •

To the extent defense counsel was of the

view, as appears from the third sentence of his

ently put himself in a no-lose position on

this point, for when his CIA case officer

replied to his inquiry that Hunt was not

then employed by CIA, he assumed this

answer was a ruse or cover. But this mis-

take of fact—whether reasonable or not

—

was irrelevant, for even if Hunt had then

been employed by CIA, his employment

would not have validated the break-in and

search.

At bottom, the defendants' "mistake"

was to rely on Hunt's White House and CIA
connections as legally validating any activi-

ties undertaken in the name of national

security. They had been told that the mat-

ter was something that could not be han-

dled by the FBI because of court decisions

or by the CIA because of its limited juris-

diction. Martinez conceded in testimony

that he was aware that the operation might

have been illegal for a "normal citizen" (Tr.

2170). Barker and Martinez did not con-

sider themselves "normal" because of their

putative status as CIA-White House opera-

tives. Their mistake as to who or what the

law authorized or required cannot be re-

packaged as a mistake of "fact" that Hunt

had been duly authorized.

It can be assumed for present purposes

that defendants mistakenly believed they

were entering Dr. Fielding's office in order

to get information on some other person

who was a "traitor." However, their ac-

tions taken pursuant to that mistaken belief

did not conform with the law's require-

ments. The fundamental right to be free

from warrantless physical searches has been

clear since Boyd v. United States " recog-

nized that such cases as Entick v. Carring-

proposed instruction, that a good faith mistake

of law negatives the specific intent required for

the crime, this is not sound. See Sec. HE of

this opinion and Sec. IIA of our opinion in U. S.

V. Ehrlichman, issued today; United States v.

Guest. 383 U.S. 745. 86 S.Ct. 1170. 16 L.Ed.2d

239 (1966); Screws v. United States. 325 U.S.

91, 65 S.Ct. 1031. 89 L.Ed. 1495 (1945); United

States V. Classic, 313 U.S. 299, 61 S.Ct. 1031.

85 L.Ed. 1368 (1941).

16. 116 U.S. 616, 6 set. 524. 29 L.Ed. 746

(1886).
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to/7 " SO intensely affected the framers that

those cases have long been taken "as suffi-

ciently explanatory of what was meant by

unreasonable searches and seizures."
^*

Even when the Executive acts to avert

foreign security dangers, no Federal judge,

indeed no Department of Justice submis-

sion, has ever suggested that action other-

wise clearly prohibited by the Fourth

Amendment would be valid in the absence

of explicit authorization by the President or

Attorney General. No generally delegable

power to authorize such searches is reconcil-

able with the requirements of the Fourth

Amendment."

On the separate issue of whether physical

searches can properly be included in a for-

eign security exception to the warrant re-

quirement, the Special Prosecutor says No,

while the Attorney General has filed a short

memorandum saying Yes, if specifically au-

thorized by the President or the Attorney

General." The fact that defendants do not

assert a belief that the President or Attor-

ney General authorized their violation of

Dr. Fielding's fundamental right to be free

of warrantless government forays into his

office takes this case outside the mistake of

fact defense, for whatever defendants' oth-

er beliefs as to the facts, they would not, if

true, establish exculpation.

In an earlier case involving these same

defendants, and roughly the same defense

ES V. BARKER 933
2d»40 (5976)

as that advanced here. Judge Wilkey reject-

ed the argument that "an error as to the

legality of a particular activity, even if

based upon the assurances of a governmen-

tal official" can be treated as a mistake of

fact. He recognized the importance of the

issue, for a mistake of fact defense would

justify conduct whenever the mistake was

honest whether reasonable or not, while the

mistake of law defense, if held applicable,

justifies conduct only if the mistake is rea-

sonable. United States v. Barker, (dissent)

168 U.S.App.D.C. 312, 514 F.2d 208, 264-68

& n. 76 (1975). I subsequently consider

whether the mistake of law defense should

be expanded to reach this case. But cer-

tainly this should not be done behind the

screen that what is inv<jlved is a mistake of

fact. Defendants cannot avoid the limita-

tions that have historically shaped exculpa-

tion because of legal mistake, by character-

izing as factual error their belief that a

generalized aura of executive branch autho-

rization warranted their nighttime intru-

sion.

C. Mistake of Law —Generally

Viewed as a mistake of law, the defense

raised by defendants requires us to confront

a fundamental tension in our criminal law.

The criminal law relies in general on the

concept of culpability or blameworthiness

as a prerequisite to guilt, expressed as a

requirement of mens reaV The Supreme

17. 95 Eng.Rep. 807 (1765). Lord Camden up-

held damages against Lord Halifax, the Secre-

tary of State who issued the general warrant to

seize papers in a case of seditious libel, holding

this had never been authorized by a court,

other than Star Chamber, and was not a valid

justification for a trespass.

18. 116 U.S. at 627. 6 S.Ct. at 530.

19. See discussion in the companion opinion of

United States v. Ehrlichman at Sec. IIBI, and
the District Court's reliance on the defendants'

failure to allege Presidential or Attorney Gener-
al authorization, 376 F.Supp. at 34

20. The fact that the Attorney General has
recently—and so far as we are aware for the

first time—made the claim that there is a "na-

tional security" exception that would permit
physical intrusion in a citizen's home or office

on specific approval of the President or Attor-

ney General, even in the absence of a warrant,

does not mean that the law on this position is

now to be regarded as clouded with doubt so as

to remove such actions from the scope of sec-

lion 241.

21. H. Packer, The Limits of the Crinrunal Sanc-

tion 1 12-21 (1968), explains the use of culpabil-

ity as an 'appropriate criterion for limiting the

reach of state intervention", "transcend[ing a]

calculus of crime preventing." But see J. Hall,

General Principles of Criminal Law 77-83 (2d

ed. 1960), concluding that even in the earliest

cases mens rea was concerned with the inten-

tional doing of a wrongful act and not a general

notion of moral ' blameworthiness; Seney,
" "When Empty Terrors Overawe'—Our Crimi-

nal Law Defenses," 19 Wayne L.Rev. 947, 969
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foriTiulatioh that a '\ ii-'Cus wiil" it itces-

sary to constitute a crime, see Luinberi v.

CaUfornia, 355 U.S. 225, 228. 78 S.Ct. 240, 2

L.Ed.2d 228 (1957), and as a society we have

stopped short of requiring a subjective be-

havioral assessment of each offender's indi-

vidual stock of knowledge about the law

and its applicability." Instead, "the rule

that ^ig^orance of the law will not excuse'

... is deep in our law." Lambert v.

California, 355 U.S. at 228, 78 S.Ct. at 243,

quoting Sbevlin-Carpenter Co. v. Minneso-

ta, 218 U.S. 57, 68, 30 S.Ct. 663, 54 L.Ed. 930

(1910). The Supreme Court "has generally

refused to recognize a defense of ignorance

of, or mistake as to, the requirements of the

law violated, even when the mistake refutes

any subjective moral blameworthiness in

the offender. See, e. g.. United States v.

Park, 421 U.S. 658, 95 S.Ct. 1903, 44 L.Ed.2d

489 (1975); United States v. International

Minerals & Chemical Corp., 402 U.S. 558,

563, 91 S.Ct. 1697, 29 L.Ed.2d 178 (1971).

United States v. Freed, 401 U.S. 601, 91

S.Ct. 1112, 28 L.Ed.2d 356 (1971); United

States V. Dotterweich, 320 U.S. 277, 284, 64

S.Ct. 134, 88 L.Ed. 48 (1943).23 Similarly,

the A.L.L's Model Penal Code § 2.02(9)

-le jres ine -^
. .,:..^^- < ci: :,:ibi;;ty so

that "neither kn-'witdg^c nor rfci-kief>nt's?

nor negligence as to whether conduct con-

stitutes an offense or as to the existence,

meaning or application of the law determin-

ing the elements of an offense is an ele-

ment of such offense unless the definition

of the offense or the Code so provides." "

The general principle that rejects the de-

fense of ignorance of the requirements of

the criminal law, or of mistake as to those

requirements, is not a casual or happen-

stance feature of our legal landscape. It

formed a part of English and canon law for

centuries and all the time with recognition

that it diverged from an approach of sub-

jective blameworthiness.^^ Its continuing

vitality stems from preserving a community

balance, put by Holmes as a recognition

that "justice to the individual is rightly

outweighed by the larger interests on the

other side of the scales."^ Great minds

like Holmes and Austin have struggled with

the tension between individual injustice and

society's need and have concluded that rec-

ognition of the mistake of law defense

would encourage ignorance rather than a

determination to know the law, and would

interfere with the enforcement of law, be-

(1973), conceptualizing criminal law as impos-

ing a positive duty upon individuals to refrain

from antisocial conduct.

22. But see Hall and Seligman, "Mistake of Law
and Mens Rea," 8 U. Chi. L.Rev. 641 (1941).

(Hereinafter cited as Hall and Seligman). Of
course, totally subjective assessments of an

accused's state of mind can never be fully real-

ized. For7example, a finding of the subjective

intent required for a first degree murder con-

viction may be and frequently is based on ob-

jective inferences from evidence other than di-

rect evidence of the state of mind.

23. Only where scienter is "historically re-

quired", as in embezzlement or larceny (see

Morissette v. United States, 342 U.S. 246, 72

S.Ct. 240, 96 L.Ed. 288 (1951). discussed in U.

S. V. Freed, 401 U.S. at 607 n. 13, 91 S.Ct.

1112), or where the circumstances requiring

the law's application do not "alert the doer to

the consequences of his deed" {Lambert, 355

U.S. at 228, 78 S.Ct. at 243) has ignorance of

the law been recognized by the Supreme Court

as an excuse.

24. (P.O.D.1962). See also S. 1, supra note 11,

§ 303(d)(1) "Existence of Offense—Proof of

knowledge or other state of mind is not re-

quired with respect to: (A) the fact that partic-

ular conduct constitutes an offense or is re-

quired by or violates a statute or a regulation,

rule, or order issued pursuant thereto; (B) the

fact that particular conduct is described in a

section of this title; or (C) the existence mean-
ing, or application of the law determining the

elements of an offense. This careful specifica-

tion of the elements of an offense is consistent

with "[t]he modem practice in drafting penal

legislation ... to specify defenses when
intended." United States v. Moore, 158 U.S.

App.D.C. 375, 413, 486 F.2d 1139, 1177, cert,

denied 414 U.S. 980, 94 S.Ct. 298, 38 L.Ed.2d

224 (1973).

25. See Hall & Seligman's summary, supra at

643--i6.

26. Holmes, The Common Law 48 (1881).
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cause the claim would be so easy to assert justice permit

and hard to disprove."

In some aspect the doctrine may be

viewed as a doctrine of negligence, holding

individuals to minimal conditions of respon-

sibility and making acting without legal

knowledge blameworthy for the failure to

obtain that knowledge." Hall suggests in

addition that the rationale can be expressed

in terms of ethical policy—that the criminal

law represents certain moral principles and

that to recognize ignorance or mistake of

law as a defense would contradict those

values." Still, it must in the last analysis

be recognized that at its core, the basic

mistake of law doctrine imposes liability

even though defendant acted in good faith

and made a "reasonable" mistake. Other-

wise, criminal statutes would be in suspense

on any point not authoritatively settled.''

In a particular case adherence to a general-

ly formulated rule may seem to work injus-

tice, but the jurists pondering the general

doctrine have both deemed such individual

hardships outweighed by the common good,

and have taken into account that certain

features of the overall system of criminal

9S5

melioration and relief.'*

These flexible opportunities for mitigating

the law's impact—through prosecutorial

discretion,"' judicial sentencing, and execu-

tive clemency—avoid the necessity of bend-

ing and stretching~the law, at the price of

undermining its general applicability.

Every mature system of justice must

cope with the tension between rule and

discretion. Rules without exceptions may
grind so harsh as to be intolerable, but

exceptions and qualifications inflict a cost

In administration and loss of control. The

balance struck by the doctrine with which

we are now concerned provides for certain

rigorously limited exceptions (inapplicable

to defendants' claim) but otherwise leaves

amelioration of harsh results to other parts

of the system of justice. In my view, histo-

ry has shaped a rule that works, and we

should be slow to tinker. Consequently,

defendants here must be held to a responsi-

bility to conform their conduct to the law's

requirements. To hold otherwise would be

to ease the path of the minority of govern-

ment officials who choose, without regard

27. As to the doctrinal support for their posi-

tions, an excellent summary is presented in

Hall & Seligman, supra at 646 651.

28. Hart, The Aims of the Criminal Law," 23

Law and Contemporary Problems 401, 413

(1958).

29. "The criminal law represents an objective

ethic which must sometimes oppose individual

convictions of right. Accordingly, it will not

permit a defendant to plead, in effect, that

although he knew what the facts were, his

moral judgment was different from that repre-

sented in the penal law." Hall, "Ignorance and
Mistake in Crinninal Law." 33 Ind L.J. 1, 21

(1957). quoted in Report of the Senate Commit-
tee on the Judiciary, Criminal Justice Codifica-

tion, Re\ision and Reform Act of 1974, Vol. II,

p. 96.

30. It would fairly be argued that no liability

attaches for e. g., action taken under a "reason-

able", though erroneous, forecast of how far

the courts might go in confining a statute

through the doctrine of strict construction.

Litigation could come to depend not on what
the statute meant, but on the reasonableness of

a legal view of its meaning.

31. If the social harm in a particular case is

slight and the ignorance of the law on the

part of the offender is fairly obvious, the

state may wisely refrain from prosecution in

his case. In certain other cases ignorance of

law may be considered by the court in miti-

gation of punishment, or may be made the

basis of an application for executive clemen-

cy. But if such ignorance were available as a

defense in every criminal case, this would be

a constant source of confusion to juries, and

it would tend to encourage ignorance at a

point where it is peculiarly important to the

state that knowledge should be as wide-

spread as is reasonably f>ossible.

R. Perkins. Criminal Law 925 (2d ed. 1969).

(footnotes omitted).

3 1 a. The Justice Department decision against

prosecuting Richard Helms may be a sound

example of prosecutorial discretion shielding

against the cut of the law. It should be noted

that unlike the defendants in this case. Helms
arguably acted in obedience to a duty imposed

by statute, and thus might have come within

the compass of a mistake of law defense

grounded in the actor's being under a duty to

act.
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to the law'5 requirements, to do tnings their

way, and to provide absolution at large for

private adventurers recruited by them.

D. Exceptions to the Mistake of Law Doc-

trine ._

I do not discount defendants' claims that

their background, and particularly their

previous relations with the CIA ^ and Hunt

explain their good faith reliance on Hunt's

apparent authority and their consequent

failure to inquire about the legality of the

activities they were to undertake on his

request." I feel compassion for men who

were simultaneously offenders and victims,

and so did the trial judge when it came to

sentencing. But testing their special cir-

cumstances against analogies they rely on

to project a mistake of law defense, leads

me to reject their claim to be relieved of

personal accountability for their acts.

32. However, the CIA's statutory authority does
not extend to domestic intelligence activity. 50
U.S.C. § 403(d)(3) (1970).

33. Although Barker and Martinez are Ameri-
can citizens, they are in a sense arguing that

they could not be expected to make the right

judgments about the requirements of American
law because they were accustomed to Cuba's
more authoritarian culture. See Bazelon, J.

concurring in United States v. Barker, 168 U.S.

App.D.C. 312. 514 F2d at 235 n.38. However
under American jurisprudence an alien or natu-

ralized citizen status does not excuse compli-

ance with the criminal law. Cf. United States

V. De La Garza, 149 U.S.App.D.C. 200, 462 F.2d

304 (1972).

34. See e. g.. Model Penal Code § 3.07(4) (P.O.D.

1962):

(4) Use of Force by Private Person Assisting

an Unlawful Arrest.

(a) A private person who is summoned by a

peace officer to assist in effecting an unlawful

arrest, is justified in using any force which he
would be justified in using if the arrest were
lawful, provided that he does not believe the

arrest is unlawful.

(b) A private person who assists another pri-

vate person in effecting an unlav.-ful arrest, or

who. not being summoned, assists a peace offi-

cer in effecting an unlawful arrest, is justified

in using any force which he would be justified

in using if the arrest were lawful, provided that

(i) he believes the arrest is lawful, and (ii) the

arrest would be lawful if the facts were a§ he
believes them to be.

1. Claim of Good Faith Reliance on an

Official 's Authority

Appellants invoke the acceptance of good

faith reliance defenses in the Model Penal

Code. However, the American Law Insti-

tute carefully limited the sections -cited to

persons responding to a call for aid from a

police officer making an unlawful arrest,**

and to obeying unlawful military orders,**

and specifically rejected the defense for

other mistake of law contexts.** In both

instances, the A.L.I, recognizes limited cur-

tailment of the doctrine excluding a mis-

take of law defense on the ground that the

actor is under a duty to act"—to help a

police officer in distress to make an arrest

when called upon, or to obey military or-

ders. In each case, society has no alterna-

tive means available to protect its interest

short of imposing a duty to act without a

correlative duty to inquire about the legali-

ty of the act.** Punishing an individual for

35. See Model Penal Code § 2.10 (P.O.D.1962).

See also Williams Criminal Law § 105, 296-

301; United States v. Calley, 22 U.S.M.C.A. 534

(1973).

36. When § 3.07(4) does not specifically apply,

§ 3.09(1) withdraws any justification defense to

the use of improper force where the actor's

"error is due to ignorance or mistake as to the

provisions of the Code, any other pro\ision of

the criminal law or the law governing the legal-

ity of an arrest or search." The Commentary
explained that provision as dealing vnth a

"body of law [which] is not stated in the Code
and may not appear in the form of penal law at

all. It seems, cleju". however, that the policy

which holds mistake of penal law to be imma-
terial applies with no less force to the law of

arrest or search." A.L.I. Model Penal Code

§ 3.09(1) comment referring to § 3.04(1) com-

ment (Tent. Draft, No. 8, 1958). at 18.

37. An analogous defense under proposed S. 1 is

§ 541 (Exercise of Public Authority), which

justifies conduct by private individuals done at

the direction of a public servant where the

conduct was required or authorized by law.

Because their conduct was neither required nor

authorized. Barker and Martinez fall outside

the scope of this proposed exception.

38. A similar rationale underlies the exception

for reliance on government authority when act-

ing under a public duty. See Model Penal Code

§ 3.03 (P.O.D.1962).
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failure to inquire as to the lawful basis for

the officer's request would frustrate the

effective functioning of the duly constitut-

ed police (and military) force and in its

operation on the individual would compel a

choice between the whirlpool and the rock.^

There is no similar incapacity of the

government to act to protect its ends when

a citizen takes action when he is under no

duty to do so. Thus under the Model Penal

Code, a citizen who volunteers to assist

another citizen, or volunteers to assist a

police officer in making an unlawful arrest,

cannot avail himself of the defense—availa-

ble to a person responding to an officer's

call—that he participated without making

an inquiry as to whether the arrest was

lawful. The volunteer is exculpated only if

he believed that the arrest was lawful and

believed in the "existence of facts which, if

they existed, would render the arrest val-

id." *• Thus, even if private citizen inter-

vention appears socially desirable in a par-

ticular case, the citizen's scope of action and

protection in the event of mistakes are nar-

row, because, overall, forceful citizen en-

forcement of the law is susceptible of

abuse *' and mischief.

Barker and Martinez were under no ten-

sion of conflicting duties comparable to that

experienced by a soldier or citizen respond-

ing to orders. They had and claim no obli-

gation U) aid Hunt. Nor did they have a

belief of fact rendering their voluntary as-

sistance lawful within § 3.07(4)j 5upra note

33. Nor is there a compelling social inter-

est to be served in allowing private citizens

to undertake extra-legal activities, acting

simply on the word of a government offi-

39. Even under circumstances of conflicting ob-

ligations, the reasonableness of a soldier's obe-

dience to an unlawful order is tested against

the objective standard provided by^"a man of

ordinary sense and understanding." 22 U.S.C.

M.A. supra, at 542-43. See also footnote 31a
supra.

40. A.L.I. Model Penal Code. § 3.07(4)(b). see

note 33 supra; Comment (Tent. Draft No. 8, p.

65 (1958). Cf Proposed S. 1 § 544(b) (similar

provision for recognizing defenses based on
justifiable conduct predicated on a mistake

about the factual situation).

1

cial. The purposes of the law in rejecting

such a defense are underscored by the very

kinds of extra-governmental, outside-nor-

mal-channels conduct that Barker and Mar-

tinez engaged in here. Government offi-

cials who claim to be seeking to implement

the ends of government by bypassing the

agencies and personnel normally responsible

and accountable to the public transmit a

danger signal. Barker and Martinez acted

to help Hunt on his explanation that he

sought their recruitment because the FBI's

"hands were tied by Supreme Court deci-

sions and the Central Intelligence Agency

didn't have jurisdiction in certain

matters." *^ There is reason for the law to

carve out limited exceptions to the doctrine

negating defenses rooted in mistake of law,

but the pertinent reasons have minimal

weight, and face countervailing policies,

when they are invoked for situations that

on their face are outside the basic channels

of law and government—in this case, re-

quests for surreptitious or, if necessary,

forcible entry and clandestine files search.

These are plainly crimes, malum in se, un-

less there is legal authority. Citizens may

take action in such circumstances out of

emotions and motives that they deem lofty,

but they must take the risk that their trust

was misplaced, and that they will have no

absolution when there was no authority for

the request and their response. If they are

later to avoid the consequences of criminal

responsibility, it must be as a matter of

discretion. To make the defense a matter

of right would enhance the resources avail-

able to individual officials bent on extra-le-

gal government behavior. The purpose of

the criminal law is to serve and not to

41. See, e. g., U. S. v. Hillsman, 522 F.2d 454.

(7th Cir. 1975). holding that defendant's at-

tempted citizen's arrest of a fleeing felon was
improper under Indiana law because validity of

such an arrest rests on whether a felony (a

question of fact and of law) had in fact been

committed by the arrestee, and no felony had

in fact been committed.

42. Barker. Tr. 2197.

21-221 O - 78 - 53
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distort the fundamental values of the socie-

ty.

2. Exception for Official Misstatements of

Law

Although defendants relied on the analo-

gy to a police officer's request for assist-

ance, Judge Merhige votes to reverse on the

ground that appellants could claim as a

defense that a citizen has a right to take

action in reliance on a government official's

assurance that such action is permissible.

The Model Penal Code has addressed itself

to that broad problem, and has approved a

defense that is narrowly confined in order

to protect social interests.*' Its provision

yields no excuse for defendants' conduct.

Section 2.04(3) of the Code provides a care-

fully and properly drawn recognition of a

defense based on reasonable reliance on a

statute, judicial decision, administrative or-

der or "an official interpretation of the

public officer or body charged by law with

responsibility for the interpretation, admin-

istration or enforcement of the law defining

the offense." Mainly directed to the mala

prohibita offenses, the categories protected

"involve situations where the act charged is

consistent with entire law-abidingness of

the actor, where the possibility of collusion

is minimal ." **

The section contemplates both accounta-

bility and responsible action on the part of

the government official giving advice about

the law. But defendants do not claim they

received any advice, either express or im-

plied, from Ehrlichman, and Hunt had only

43. A similar approach appears in § 552 of S. 1,

supra note 11.

44. Model Penal Code, Tentative Draft # 4

CommenUry at 138 (1955).

45. The Room 16 unit did not even have an
Executive Order formally creating it or endow-
ing it with any powers. Cf. the classified Exec-

utive Order used to create the National Securi-

ty Agency (Nov. 4, 1952, U.S. Govt. Org. Manu-
al 185-86 (1969-70)), discussed in Walden.
"The CIA: A Study in the Arrogation of Ad-
ministrative Powers" 39 Geo.Wash.L.Rev. 66,

67 (1970).

48. The way that bureaucracy acquires power
and handles its conflicts with agency personnel

an ad hoc, undefined position in the White

House.*^ He had no on-line enforcement or

interpretative powers or responsibilities.

His undifferentiated power stemmed solely

from membership in a large White House

bureaucracy.** The potential for official

abuse of power would be greatly magnified

if such a government official can recruit

assistance from the general public, con-

strained neither by accountability guide-

lines guiding agency action under statutori-

ly mandated powers, nor by the recruited

citizen who, under the defendants' formula-

tion, would be under no duty to inquiry

about the legality of the official's request*'

To stretch the official misstatement of

law exception for the facts of this case is to

undercut the entire rationale for its recog-

nition as an exception. The Model Penal

Code hedges in the defense to permit re-

liance only on an "official interpretation of

the public officer . . . charged by law

with responsibility for the interpretation,

administration or enforcement of the law

defining the offense" (emphasis added).

Certainly Hunt cannot sensibly be described

as having been charged by law with respon-

sibility for interpreting or enforcing either.

§ 241, or the Constitution from which the

violations of § 241 in this case sprang. Nor

can it be said in any meaningful sense that

he had the power to provide an official

interpretation of the law. These restric-

tions on the applicability of the official

statement exception did not arise haphaz-

ardly; they were deliberately drafted to

allow, and indeed to promote, good faith

reliance . on official pronouncements with

and policy is examined at length in Thomas,

"Presidential Advice and Information: Policy

and I*rogram Formulation, 35 Law and Con-

temporary Problems 540 (1970).

47. The fKJtentially broad range of illegal activi-

^'ties that a government official might request a

private citizen to do, would make it impossible

to rely on the educational value that normally

inheres when mistake of law is recognized as

an excuse in one case that serves to define the

law for similarly circumstanced offenders in

the future. See, e. g., Fletcher, "The Individu-

alization of Excusing Conditions," 47 So.Cal.L.

Rev. 1269, 1304-05 (1974).
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objective indicia of reliability—those made

by officials specifically charged with inter-

preting or enforcing the specific law defin-

ing the specific offense charged against the

defendant. A defense so confined has val-

ues for the law: It avoids punishing those

who rely on a crystallized position taken by

the officer or body charged by statute with

interpreting the law in a particular area.*'*

The officer's position in a channel of au-

thority is readily identifiable; any mistakes

he makes can be remedied by readily per-

ceived and structured avenues of relief.

There is no opening the door to justification

for serious offenses based on unrecorded

discourse from someone who has an unde-

fined but high-sounding berth in the

government.

The "official interpretation" defense thus

structured is a functional analogue of the

defenses of reliance on a statute, judicial

decision or administrative order. It is justi-

fied by its twin underlying assumptions

that the official is one to whom authority

has been delegated to make pronounce-

ments in a field of law, and that the author-

ity can be held accountable by explicitly

grounding it in the hands of an identifiable

public official or agency. So grounded, the

interest of both private citizens and govern-

ment is served by protecting actions taken

in reliance on that interpretative authority.

But none of these safeguards of regularity

is present in this case. A staff man or even

a lower echelon official of the White House

^may be taken as a man of presumptive

standing and even influence, but not seri-

ously as a source of official interpretation

of law, much less of such matters as the

47a. Cf. National Automatic Laundry and Clean-

ing Council V. SbulU, 143 U.S.App DC. 274,

287-289. 443 F.2d 689. 702-04 (1971).

'48. See, e. g.. Mistake § 521 in S. 1; Model
Penal Code § 2.04 (POD. 1962). The possibili-

ty of a definition of particular crimes to permit

exculpation by mistake of law does not contra-

dict the general rule denying exculpation.

"The prevailing general rule for criminal re-

sponsibility is that, unless the legislature indi-

cates its intention to make it so. ignorance or

mistake of law is no defense." Report of the

Senate Committee on the Judiciary, Criminal

validity of a stealthy breaking and enter-

ing. Even cases postulating a national se-

curity exception for wiretaps have never

suggested more than that the President or

the Attorney General could have authority

to evaluate and authorize an exception. No
claim of Presidential or Attorney General

authorization has been made in this case.

The official misstatement of law defense

embodies a fundamental requirement that

the erroneous interpretation be made by an

official in fact possessing the power to

make a binding interpretation; it is wholly

inapplicable to a case like this, of a claim of

reliance on a government official in an area

in which he has no power to interpret. And

it is blatant incongruity to stretch an escape

clause for mistakes of law arising in the

innately public business of official interpre-

tations of law to immunize a secret confer-

ence for planning a stealthy entry into a

private home or office.

3. The Inapplicability of Other Exceptions

While a mistake of law may negative a

specific element of certain crimes,** or may
be accepted where the mistake pertains to a

violation of purely civil law as contrasted

with the requirements of the criminal law,**

none of these carefully wrought exceptions

have application to the case at bar. De-

fendants' mistake of law did not pertain to

some rule irrelevant to or remote from the

criminal law. Nor does section 241 recog-

nize a mistake of law defense or require a

specific intent like the statute at issue in

People V. Weiss, 276 N.Y. 384, 12 N.E.2d 514

(1938), punishing a "willful" seizure of a

person with "intent to [act], without au-

thority of law." ' - :

Justice Codification, Revision and Reform Act

of 1974. Vol. II. p. 94. . -
.

49. See, e. g., Williams, Criminal Law: The Gen-

eral Part. § 117, Fletcher, "The Individualiza-

tion of Elxcusing Conditions, 47 So.Cal.L.Rev.

1269 (1974) at 1272. Williams suggests that a

mistake as to purely "civil" law is exculpatory

, while a mistake as to the "criminal" law is not.

See G. Williams, supra §§ 107-117, p. 304-451.

Hart, supra at 431 n. 70 explains Morissette v.

United States. 342 U.S. 246, 72 S.Ct. 240. 96

L.Ed. 288 (1951). as a "claim of right" civil law

mistake.
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E. The "Specific Intent" Requirement of

the Civil Rights Offenses

This brings me to the question whether

the civil rights offenses involved here are of

such a character, either in terms of required

intent or affirmative defense, as to make
available an extension of criminal defenses

to include mistake of law. I conclude, on

the contrary, that this consideration rein-

forces the rejection of the proffered de-

fense.

The court is dealing here with violations

of civil rights. We all agree that "the law

is clear that Dr. Fielding's Fourth Amend-

ment rights were breached when the de-

fendants broke into and searched his office

without the requisite judicial authorization"

and that they acted with "a purpose to

invade constitutionally protected interests."

{Ehrlichman, 178 U.S.App.D.C. , at
'

, 546 F.2d 910, at 928). Unless we
are willing to undercut criminal enforce-

ment of the civil rights offenses, it is entire-

ly imperm.issible to stretch doctrines of mis-

take of law to reach the result of excusing

that violation of Fourth Amendment rights.

The majority excuses defendants' conduct

on their contention of mistaken reliance on

official lawlessness—even though conspir-

acy for illegal government purposes with

government officials is the gravamen of the

offenses charged. What the reversals ac-

complish is an erosion of pertinent Supreme

Court rulings rejecting contentions based

on "specific intent."

Conviction under Section 241 requires

that the offender acted with a "specific

intent" ^ "to injure, oppress, threaten or

intimidate any citizen in the free exercise

50. See, e. g., United States v. Guest. 383 U.S.

745, 753-54, 86 S.Ct. 710, 16 L.Ed.2d 239

(1966).

51. As our companion opinion in United States

V. Ehrlichman illustrates, Dr. Fielding's right to

be free of a warrantless search was clear at the

time of the break-in.

52. See United States v. Konovsky, 202 F.2d

721, 730-31 (7th Cir. 1953):

If a police officer acts intentionally under

color of his office to subject a citizen to

or enjoyment of any right or privilege se-

cured to him by the Constitution or laws of

the United States . .
. " This does not

mean that he must have acted with subjec-

tive awareness that his action was unlaw-

ful; nor need the defendant have thought

in constitutional terms while acting. See, e.

g., Screws v. United States, 325 U.S. 91,

104-07, 65 S.Ct. 1031, 89 L.EdVl495 (1945).

It is enough that the constitutional right is

clearly defined and that the conspirators

intend to invade interests protected by the

Constitution."

In essence, defendants Barker and Mar-

tinez claim that the destructive social im-

pact wrought by their invasion of another's

civil rights is exonerated by the law so long

as an individual is acting at the request of a

government official and on his implication

that he has legal authority. The price to

society of tolerating reliance on the very

official misconduct § 241 was directed

against, forces us to reject defendants' ar-

gument." As the Supreme Ck)urt made

clear in Screws,^ the scope and significance

of the all-important civil rights criminal

statutes are not to be cabined or cut down,

either by expanding scienter requirements

to include knowledge of law or by enlarging

defenses based on ignorance or mistake of

law. A private citizen must start with a

beginning point in his understanding of

what the law requires. Breaking and en-

tering a home or office is maium in se—

a

gross and elementary crime when done for

personal reasons, a gross and elementary

violation of civil rights when done with the

extra capability provided by a government

position. Defendants were charged and

convicted of violating a clearly defined con-

deprivation of his constitutionaT rights," he

cannot justify his action in that respect by
orders from his superiors . IA]ny

instruction to the jury must carefully, point

out the distinction between the duty of an

, officer to allow [sic] his superior's instruc-

tions in the performance of his duty and the

equal duty not to aid and abet in the depriva-

tion of citizens' rights.

53. 325 U.S. 91. 65 S.Ct. 1031.

(1945).

LEd. 1495
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stitutional right." They were not acting in

an official law enforcement capacity. Cf.

Bivens v. Six Unknown Named Agents of

Federal Bureau of Narcotics, 456 F.2d 1339

(2d Cir. 1972)." Their defense instead re-

duces to an arguable but untested specula-

tion that their otherwise unlawful behavior

would be vindicated by a foreign security

exemption to the Fourth Amendment's pro-

tections. In regard to subjective "good

faith," they are indistinguishable from any

other criminal defendant who deliberately

breaks the law in the mistaken expectation

that he can assert a constitutional defense

at trial or one who is civilly disobedient

because his framework for moral action

does not coincide with his society's legal

framework.** Such persons frequently act

54. See part II of this opinion.

55. The Bivens court balanced the need to pro-

tect agents' lives in the course of their duties

with the citizens' constitutional rights and held

that "it is a defense to allege and prove ^ood
faith and reasonable belief in the validity of the

arrest and search" to a damage action based on
unconstitutional search and seizure. 456 F.2d

at 1348. Although it is not clear that recog-

nized civil defenses should be automatically

applied to the criminal law context (see e. g.

O'Shea v. Littleton. 414 U.S. 488. 503. 94 S Ct.

669. 38 L.Ed.2d 674 (1974); Imbler v. Pacbt-

man, 424 U.S. 409. 96 S.Ct. 984, 47 L.Ed 2d
128 (1976)). the defense recognized in Bivens

does not in any case aid defendants here. TTie

Bivens defense is applicable in an official law
enforcement context where the complex law of

probable cause must be applied to widely dif-

fering congeries of facts; by contrast, the law
governing search and seizure without a war-
rant or Presidential /Attorney General approval

is clear and plainly applied to prohibit the con-

duct Barker and Martinez engaged in. See also

Wood V. Strickland. 420 U.S. 308. 322. 95 S.Ct
992. 43 L.Ed.2d 214 (1975). on remand. Strick-

land V. Inlow. 519 F.2d 744 (8th Cir. 1975)
(holding a school board member in a 42 U.S.C.

§ 1983 (1970) action to a standard of conduct
based "on knowledge of the basic, unques-
tioned constitutional rights of his charges.").

Barker and Martinez had a similar responsibili-

ty to know the law.

56. See. e. g.. United States v. Cullen, 454 F.2d

386. 392 (7th Cir. 1971) ("proof of motive, good
or bad, has no relevance to [proving requisite

intent]"); United States v. Malinowski, 472
F.2d 850. 856. (3d Cir.) cert, denied. 411 U.S.

970, 93 set. 2164, 36 L.Ed.2d 693 (1973) ("We
agree .with the district court that 'whatever
motive friaj? have led him to do the act is not

ES V. B.\RKER 971
.2<i<>40 (1S76)

on a high plane of patriotism, as they view

it, but that does not allow them to proceed

in ignorance or disregard of the require-

ments of law."

III. CONCLUSION

I do not propose to consider whether ap-

pellants were unreasonable in accepting a

particular view of the law. In the first

place, Barker and Martinez do not urge as

justification that they had a specific view of

the law, but rather that they are entitled to

absolution because they relied on a govern-

ment employee's credentials and his assur-

ance, by implication, that their action was

lawful. Even so, one might well raise the

question as to how appellants could reason-

ably believe that what they were doing was

relevant to the question of the violation of the

Statute." Were the state of the law otherwise,

a defendant's transgressions would go unpun-

ished so long as he proved a sincere belief in

the impropriety of the statutory goal"); United
' States V. Moylan. 417 F.2d 1002, 1009 (4th Cir.

1969). cert, denied. 397 U.S. 910. 90 S.Ct. 908.

25 L.Ed.2d 91 (1970). It has been suggested,

but not as yet implemented, that defendants in

test cases should be allowed to assert their

good faith belief in the unconstitutionality of a

law as a mistake of law defense. See Dworkin.

"On Not Prosecuting Civil Disobedience," 10

N.Y.Rev. of Books 14 (June 6, 1968). One
commentator dealing with assessing criminal

responsibility of the political offender con-

cludes, however, that considering motive as a

factor in mitigation of sentence rather than as

an exculpating excuse would be the "most
pragmatic proposal" for dealing with such of-

fenders. Note, Criminal Responsibility and the

Political Offender, 24 American U.LRev. 797,*

833 (1975).

57. Barker and Martinez contend, as a separate

point, that they lacked "specific intent" to vio-

late a federal right of Dr. Fielding, because the

warrantless entry and search of his office were
only incidental to their primary purpose of pho-
tographing Daniel Ellsberg's medical file, an
objective they characterize as at best a state

offense outside the reach of section 241. The
Supreme Court's most recent pronouncement
on the requirements of section 241 in Anderson
V. United States. 417 U.S. 21 1. 94 S.Ct. 2253. 41

L.Ed.2d 20 (1974), makes clear that "if one of

[the purposes of the conspiracy]—whether pri-

mary or secondary—be the violation of federal

law, the conspiracy is unlawfxil under federal

law."
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lawful when they were told they were

called in betause the action would have

been unlawful for the F.B.I.

The ultimate point is that appellants' mis-

take of law, whether or not it is classified

as reasonable, does not negative legal re-

sponsibility, but at best provides a reason

for clemency on the ground that the strict

rules of law bind too tight for the overall

public good. Any such clemency is not to

be obtained by tinkering with the rules of

responsibility but must be provided by those

elements of the system of justice that are

authorized by law to adjust for hardship

and to provide amelioration. We should

refuse to cut away and weaken the core

standards for behavior provided by the

criminal law." Softening the standards of

conduct rather than ameliorating their ap-

plication serves only to undermine the beha-

vioral incentives the law was enacted to

'provide. It opens, and encourages citizens

to find, paths of avoidance instead of re-

warding the seeking of compliance with the

law's requirements. The criminal law can-

not "vary legal norms with the individual's

capacity to meet the standards they pre-

scribe, absent a disability that is both gross

and verifiable, such as the mental disease or

defect that may establish irresponsibility.

The most that it is feasible to do with lesser

58. My rejection of the defendants' mistake of

law defense also leads me to reject defendants'

contention that failure to present evidence on
their claimed defense to the grand jury requires

dismissal of the indictment. Nor is an indict-

ment subject to dismissed because of challenges

to the competency or sufficiency of the evi-

dence before the grand jury. See United States

V. Calandra. 414 U.S. 338, 94 S.Ct. 613, 38
L.Ed.2d 561 (1974); Costello v. United States.

350 U.S. 359. 363-64, 76 S.Ct. 406, lOO^L.Ed.
"^^97 (1956). .7

59. A.L.I. Model Penal Code § 2.

(Tent. Draft No. 10, 1960), at 6.

Comment

60. U. S. V. Dotterweich. 320 U.S. 277. 285, 64
S.Ct. 134. 88 L.Ed. 48 (1943). quoted in part in

United SUtes v. Park. 421 U.S. 658. 669-70, 95
S.Ct 1903. 44 L.Ed.2d 489 (1975).

€1. See United SUtes v. Dougherty, 154 U.S.

App.D.C. 76, 473 F.2d 1113 (1972).

62. While not strictly congruent with the law
imderlying the instructions later given to the

disabilities is to accord them proper weight

in sentencing.""

The sentence performed its proper func-

tion here. Our system is structured to pro-

vide intervention points that serve to miti-

gate the inequitable impact of general laws

while avoiding the massive step of refdrmu-

lating the law's requirements^ to meet the

special facts of one hard case. Prosecutors

can choose not to prosecute, for. they are

expected to use their "good sense .. . _ .

conscience and circumspection" to amelio-

rate the hardship of rules of law.** Juries

can choose not to convict if they feel convic-

tion is unjustified, even though they are not

instructed that they possess such dispensing

power.'* In this case, Barker and Martinez

were allowed to testify at length about the

reasons motivating their involvement in the

Fielding operation. This was an exercise of

discretion by the judge that gave elbow

room to both defendants and jury."

In sentencing Barker and Martinez after

they were convicted to only three years^

probation, the trial judge made a subjective

evaluation of the defendants' conduct in

light of the goals of the criminal law."

Barker and Martinez's patriotic motives,

good intentions, and prior experience with

the CIA and Hunt must all have influenced

the sentence imposed.** The trial judge

jury it did not involve the judge in an affirma-

tive mis-statement of the law. The extra lati-

tude in terms of what may be presented to the

jury may be viewed as a historic resonance in

practice from the days when juries had the
- power to set punishment as well as to convict,

and evidence was admissible at trial in mitiga-

tion of punishment. Williams, Criminal Law
supra" at 291.' _'

63. I am well aware that there are differences

between probation and acquittal—the judg-

ment of leniency being made by a judge and
not a jury and a felony conviction having possi-

ble collateral effects in such matters as voting
' and employment. But if the situation does not

prompt a failure to prosecute, the possibility of

suspension of imposition of sentence and pro-

bation remains an important amelioration that

avoids a breach in the law's resolution of inter-

ests.

64. Establishment and vindication of the law
need not be accomplished by a heavy penalty.

See, e. g.. Hall and Seligman. supra at 650;

Note, Political Offenders, supra at 828-832.
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exercised his sentencing power to distin- ,

guish, in terms of degree of moral guilt,

between appell&nts Barker and Martinez

and codefendant Ehrlichman. But sympa-

thy for defendants, or the possibility that

their mistake might be considered "reasona-

ble" given their unique circumstances, must
j

not override a pragmatic view of what the

law requires of persons taking this kind of

action. I come back—again and again, in

my mind—to the stark fact that we are

dealing with a breaking and entering in the

dead of night, both surreptitious and forci-

ble, and a violation of civil rights statutes.

This is simply light years away from the

kinds of situations where the law has gin-

gerly carved out exceptions permitting rea-

sonable mistake of law as a defense—cases

like entering a business transaction on the

erroneous advice of a high responsible offi-

cial or district attorney, or like responding

to an urgent call for aid from a police

officer. I dissent



826

Exhibit 48: American Law Division Memorandum (Good Faith
Defense) of July 7, 1977

THE UBRARY OF CONGRESS

Congressional Research Service

WASHINGTON. D.C. 10S40 july 7^ 1977

To: Senate Subcommittee on Administrative Practice and Procedure
Attn: Chuck Ludlam

From: American Law Division

Subject: Good Faith, Reasonable Reliance on Apparent Authority as a Defense
to Criminal Prosecution and Civil Liability of Government Officials
Generally

This will respond to your memorandum dated June 17, 1977 and our

subsequent telephone conversation. Discussed briefly here, because of the

constraints of time, is the nature and degree of general acceptance of the

defense of good faith, reasonable reliance on the apparent authority of a

government official in the criminal context. The starting point for such

an analysis must be a look at the traditional legal principles surrounding

the defense of ignorance or mistake of fact or law. As you requested, a

detailed examination of the recent decision of United States v. Barker , 5A6

F.2d 940 (D.C. Cir. 1976) is undertaken in order to determine the extent

to which the defense of reliance upon apparent authority may be available

to government officials themselves. Finally, a brief summary of current

law regarding the civil liability of government officials is included in

order to shed light on the likelihood that such defense may also be avail-

able to successfully defend civil suits arising out of activities believed

by the official to be authorized.
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One criminal law text has stated that "no area of the substantive

criminal law has traditionally been surrounded by more confusion than that

of ignorance or mistake of fact or law. It is frequently said, on the one

hand, that ignorance of the law is no excuse, and on the other, that a mis-

take of fact is an excuse. Neither of these propositions is precisely cor-

rect, and both are subject to numerous exceptions and qualifications."

Lafave and Scott, Handbook on Criminal Law (St. Paul: 1972), at 356. It

is widely accepted that an honest mistake of fact or law may be a defense

when it negates a required mental element of a crime. Such a simple rule

is complicated, however, by the fact that some courts consider that the mis-

take must be "reasonable" in order to suffice, and also because many statu-

tory crimes do not make clear the precise nature of the mental state required

for conviction. I^. , at 357.

It has been stated as a general rule (subject to exceptions in

certain cases) that "mistake of fact will disprove a criminal charge if the

mistaken belief is (a) honestly entertained, (b) based upon reasonable

grounds and (c) of such a nature that the conduct would have been lawful and

proper had the facts been as they were reasonab^ supposed to be." Perkins,

Criminal Law (New York: 1969), at 939-9A0. "If no specific intent or other

special mental element is required for guilt of the offense charged, a

mistake of fact will not be recognized as an excuse unless it was based upon

reasonable grounds." Id^. , at 941

Traditionally, it has been said that "ignorance of the law will not

excuse." Shevlin-Carpenter Co . v. Minnesota , 218 U.S. 57, 68 (1910). In

Lamber t v. California , 355 U.S. 225 (1957) the Supreme Court referred to this
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principle as "deep in our law." (at 228) But the rule is not without

exception: "Knowledge of the law is presumed; in most cases this pre-

sumption is conclusive but under exceptional circumstances it is dis-

putable." Perkins, supra , at 922. Ignorance of the law, for example,

may constitute a valid defense to a charge arising out of an unpublished

law which has not otherwise been made available or brought to the atten-

tion of the accused. As suggested supra , ignorance or mistake of law may

be a defense when "the mistake resulted from authorized reliance... upon

a statute, a judicial decision or the advice of a public officer authorized

to advise the public on such matters." Id., at 938.

The Model Penal Code (Proposed Official Draft, 1962) provides

for the defense of ignorance or mistake at Section 2. 04. Note especially

subsection (3)

:

(1) Ignorance or mistake as to a matter of fact or law is a

defense if:

(a) the ignorance or mistake negatives the purpose, know-
ledge, belief, recklessness or negligence required
to establish a material element of the offense; or

(b) the law provides that the state of mind established
by such ignorance or mistake constitutes a defense.

(2) Although ignorance or mistake would otherwise afford a

defense to the offense charged, the defense is not avail-
able if the defendant would be guilty of another offense
had the situation been as he supposed. In such case, how-
ever, the ignorance or mistake of the defendant shall re-

duce the grade and degree of the offense of which he may
be convicted to those of the offense of which he would be
guilty had the situation been as he supposed.

(3) A belief that conduct does not legally constitute an of-
fense is a defense to a prosecution for that offense based
upon such conduct when:
(a) the statute or other enactment defining the offense is

not known to the actor and has not been published or

otherwise reasonably made available prior to the conduct
alleged; or

(b) he acts in reasonable reliance upon an official state-
ment of the law, afterward determined to be invalid or

erroneous, contained in (i) a statute or other enactment;

(ii) a judicial decision, opinion, or judgment; (iii)

an administrative order or grant of permission; or (iv)

an official interpretation of the public officer or body
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charged by law with responsibility for the interpretation
administration or enforcement of the law defining the of-
fense.

(A) The defendant must prove a defense arising under Subsection (3)

of this Section by a preponderance of evidence.

For Commentary, see Tentative Draft No. 4, p. 135.

The Criminal Justice Reform Act of 1975 (S. 1, as introduced in

the 94th Congress) contained a defense based upon "Official Misstatement

of Law" (Sec. 552) similar to subsection (3)(b) of the Model Penal Code

(supra) . (Note that this and most other defenses to prosecution have been

deleted from the successor Code reform bill of the 95th Congress, S. 1437

and H.R. 6869) The Judiciary Committee undertook a thorough examination

of current law in this regard in its Committee Print, Criminal Justice

Codification, Revision, and Reform Act of 1974, 93rd Cong., 2d Sess. (1974).

Portions of that discussion of case law are reproduced here:

Present Federal Law
The Supreme Court has clearly recognized a general defense to

criminal prosecution based upon the furnishing ofofficial, erroneous
information as to what the law requires. Although sometimes denom-

inated as a form of entrapment, or predicated on more fundamental
principles of due process, its essential rationale is one of estoppel
resting on the basic notion that it would be unfair to impose penal
sanctions in liglit of the governmental misleading.'" Many courts liave

confusingly treated the defense as a problem involving a mistake of
law on tlie part of the defendant which may be excused."' In reality,

however, the more significant mistake is not tliat of the defendant, but
of the oflicial (or court) responsible for administering or interpreting

the law. Thus, for penal purposes, if reliance by tlie defendant was
appropriate under the circumstances, he should be considered as

having confonued with the law."*
The Supreme Court has dealt with the defense of "authoritative"

misleading in a variety of contexts. In Johnson v. United States,'^*

the defendant erroneously in.voked tlie Fifth Amendment privilege

against self-incrimination in reliance upon a ruling of the trial judge,
\\ho allowed the prosecutor to comment advci-soly on the defendant's
refu.-al to testify. In later exorcising its supervisory power over the
Federal courts to disapprove the practice of commenting advci-sely on
a defendant's invocation of the Fifth Amendment privilege in these

circumstances, the Snpreme Court stated : "'

An accused having the assurance of the court that his claim
of privilege would be granted might well be entrapped if his

assertion of the privilege could then be used against him.
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• • •

We would of course not be concerned with the matter if it

turned only on the quality of legal advice which [the de- .

fendant] received. But the responsibilitv for misuse of the

grant of the claim of privilege is the court's.

The next case to deal at length with the official misstatement defense

was Raley v. Ohio.^^^ There a State investigative commission advised

four witnesses that they could invoke the privilege against self-

incrimination—which they all did—while in fact a State statute

existed conferring automatic immunity from prosecution (and thus

precluding an mvocation of the Fifth Amendment privilege). The

witnesses were subsequently convicted for contempt for failure to

answer the questions. The Supreme Court unanimously reversed as to

three of the defendants, stating that to sustain the convictions would
be "to sanction an indefensible sort of entrapment by the State—con-

victing a citizen for exercising a privilege which the State had clearly

tokl him was available to him." ^" The conviction of the fourth de-

fendant was affirmed by an equally divided court, on the ground that

he did not rely on the advice or determination of the commission in

refiisinp: to answer a particular question.^^'

The I?alei/ principle was extcjided in Cox v. Louisiana^ to a police

chief trying to control a demonstration in progress. The defendant
was convicted for having paraded ''near a building housing a court"
with intent to interfere witli tlie administration of justice. The
Supremo Court construed the evidence as establishing that the police

chief had given permission, whicli was relied upon by the demon-
strators, for the demonstration to take place across the street from
the courthouse. Xo-withstpjulinii the subsequent judicial determina-
tion that the demonstration was "near'' the courthouse, the Court
viewed the "on-the-spot p( -niission*' as an official interpretation that
across the street. Avas not 'near" the courthouse for this particular
demonstiation.'^* Accordingly, it held that conviction amounted to

the "indefensible soil of entrapment-' present in Raley—convicting
a citizen for doing what the State had clearlj- authorized. To the
dissenting justices* complaint, ajiionir others, that the police chief could
not authorize violations of his State's criminal laws, the majority
answered that it read the statute as containing this narrow regulatory
discretion for purposes of a permissible peaceful demonstration,
statinir that it is "a far cry from allowing one to commit, for example,
nnnder, or robbery." *^*

^* See peneraHy Note, ApplffinQ Bttoppel Prinetplet in Criminal Late, 78 Yale L.7.
1046 (1969),
"^That there Is an overlap between tbe two defenses cannot be denied. HoweTer, recoe-

nlelng and applying the narrower estoppel defense when the circumstances warrant is
important since It may enable courts to avoid construing statutes In a strained fasbion,
80 as to Import a culpability requirement which the defendant's mlsta^fe may then be
Bald to have negated. An example of a possibly wrong application of tbe general mistake
of law defense when the narrower defense of reliance ori official misstatement was clearly
available Is United BUitet v. Btagman, 446 F.2d 489 (6th Clr. 1971), a prosecution under 18
U.8.C. 1952 for using Interstate facilities to promote a business enterprise Involving
gambling in violation of State law. In that case, the defendants claimed that their bingo
game bad been carried on In reasonable and good faith reliance upon advice (later deter-
mined to be erroneous) from the sheriff, and an assistant commonwealth attorney that
It was lawful under State law. Rather than reverse the convictions on the basis of the
defense of tellance on official misstatement of law, the court of appeals construed the
Federal statute, In debatable fashion, as requiring knowledge of the unlawfulness of the
conduct nnder State law, thereby enabling the convictions to be overturned on the
ground that the defendants' mistake bad negated a mental state necessary for commlsslOD

"*See Hall, Ignorance and Uittdke in Criminal Law, S3 Ind. L. J. 1, 25-27 (1957).
>"318C.S. 189 a943).w li. at 197. 199.
»«360 U.S. 423 (1959).

\Vi^oxl^john^on-Afjfnley refer to the defense here »„^,«
J,"^™

^f^^trapinent. AUhou^h

deruU are contained togethe. in this subcbapteO._;he jlefcnses_dlff«^8igni^ficantly jn

conduct, but consists
legal interpretation
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Haley Avas applied again in United States \. Lauh^^^* involving

oriniiniil charges arising oiit of area travel restrictions on travel to

Cuba under a practice uniformly reiJi-esented by the State Depart-

mc)it as not falling within any criminal provisions. The X!!!burt ob-

served that "[ojrdinarily, citizens may not be punisEed for actions

undertaken in good faitli reliance upon authoritative assurance that

punishment will not attach .... We may not convict |a citizen for

exercising a privilege which the State clearly had told him was avail-

able to him.' " "' Significantly, in Lauh^ the Court did not require that

the reliance upon the oflicial misstatement occur as a result of a direct

imparting of a legal interpieta(l(m by a representative of the State

(as in Johmon^ RaJcy^ and Ooj")^ but deemed it sufficient that the

defendant had relied on the existence of a well-known general position

of the responsible official or agency.*"

The above decisions Stand for the general proposition that a de-
fendant may validly a-sscit a defense to a criminal prosecution where
he had a good faith belief that his conduct was lawful and he acted
in conformity with and in reliance upon an oflicial interpretation or
statement of the law, subsequently determined to be erroneous.

For the doctrine to apply, there must have been a misstatement of
law or other oflficial conduct from which a misstatement can be in-

ferred. It is not enough, for example, that there has been oflicial

awareness of illegal conduct coupled with acquiescence or failure to
prosecute for a period of tiine.'"** However, the misleading activity

need not always take the affirmative forin of conveying false or incor-

rect information. In the context of the selective service laws, one court
has held that the defense applies "where the local board, knowing full

well that a registrant holds an erroneous impression of his rights or
obligations in the selective service system, nevertheless fails to make
any cH'oit to correct the registrant's erior or a&sist him in any way.'' ''"

In order for the defense to be-successfully asserted, there must also

be more than mere subjective misleading; the reliance upon an oflicial

misstatement of law must be have been reasonable. As stated in United
States V. Lansing :

'**

[I]t is clear that more is required than a simple showing .

that the defendant was as a subjective matter misled, ami
that the crime resulted from his mistaken belief.

A^Hien a defendant claims, as does appellant here, that his

criminal conduct was the result of reliance on misleading in-

formation furnished by the government, society's interest in

the uniform enforcement of law requires at the very least that
he be able to sliow that his reliance on the misleading infor-

mation was reasonable—in the sense that a person smcerely
desirous of obeying the law would have accepted the informa-
tion as true, and would not have been put on notice to make
further inquiries.

•-« 3 9 \'.i^. tupiG note 7. «t 5CS-571.

-.llj US 475 n9C7)''*
*""^'' '° *''*** "^""'' *** ^^°''^' ^*'"'" ^"*'*' * 2.04(3) (b).

"»
'/d. nt "487.'

/iQ-ir «"**/"'.',''' ^f^f " J"*">""'^;»"i" rnduM. Chrm. Corp.. 411 I'S. 055. 67fV-C75
(19.3) amrnilnK flie reversal of a ron\ictIon becaus* the trial court had refused to permit
the de.endfint to try to prove that It had relied on a "longstanding official admlnlstratlTe
coDstructloD of the applicable statute.

"•Er.. rnUfrf State* r. SoconvVncvutu Oil Co. 310 V.S 150. 225 (1940): Timnt-
Picayune PubliBhtng Co. t. Vnite4 8tate§, 345 U.S. 694. 623-624 (1953).

"•t'ntffd Store* v. Timmini. 464 F 2d S85. 387 <9'h C.r. 1972^ (Involving a reclstrant
^who wrote to his local board that, while be considered himself to be a consctentlou*
objector on moral and religious grounds, he doabted whether he had the formal qaallflca-
tlons necessary to qualify as a conscientious objector, after reading Form 150 sent to him
by the local board). The holding In Timmfnt may well be uniquely confined to the selectlTe
service system based upon the affirmative obligation of that particnlaT agency to assisr
•elective servtbe registrants. But cf. United Btatet v. /fi«eo, 496 F.2d 204. 208-209 (itM
Cir. 1974).

•» 424 F 2d 225. 227 (9th Clr. 1970).
»» See VnUed State* v. tlaHcu*o. 139 F.2d 90 (8d Or. 1943) ; rwRTedT State* t. PoHzwt,

450 F.2d 880 (9th Or. 1971). rev'lnjt 323 P. Supp. 222 (CD. C«L).



832

CRS-7

With respect to the reasonableness of reliance, the Federal courts

have generally held that a party is entitled to relv upon judicial

orders entered in his case at all levels -nithout fear of criminal prose-

cution, if the act or omission permitted thereunder is later determined

to be unlawful."* However, as to non-parties, the question whether

reliance is justified on lower court decisions is considerably more
difficult. The Federal decisions, albeit sparse, seem to indicate that

one not a party may not rely on a decision of a lower court to justify

his acts, even if he acted in good faith.*" It would appear that the
rule with respect to administrative decisions should be no different.

iMSpp rniferf States v. Calamaro, 1S7 P. Punp. S16. 819-820 fR.D. Pn. 1056), rcVd
on other grounds, 23f. P.2<1 182 (3d Cir.). affd. 354 U.S. 351 n957>: Leon v Vnitcd
Statci. 136 A.2d 688, 590 (Mun. Ct. App. D.C. 1957) ; see also State 'SfryflrTej^ 202 Iowa
1318 210 N.W. 137 (1926) ; but see WlUon t. Ooodtoin. 291 Ky. 144, 163 S.W.2d 309
(1042) ; Sttate v. Stout. 90 Okla. Crlin. 35. 210 P.2d 199 (1949).

(at 154-158)

Clearly, an apparent authority defense, of some sort, has been

recognized by the courts and has been used successfully to defend against

criminal prosecution. In United States v. Clark , 546 F.2d 1130 (5th Cir.

1977) the Fifth Circuit reiterated the principles propounded in the Raley

and Laub opinions (supra): "The government may not 'actively mislead'

someone by authoritatively assuring him that an action is proper and, then,
i

prosecute him for that action. Raley v. Ohio... 'Ordinarily, citizens may

not be punished for actions undertaken in good faith reliance upon authori-

tative assurance that punishment will not attach.' United States v. Laub..."

(at 1135)

It should be borne in mind, however, that a host of circumstances

may cut off such a defense. Strict liability statutes, for example, may

be designed to penalize conduct regardless of the culpability of the accused.

See United States v. Park , 421 U.S. 658 (1975). If a statute is either

clear in meaning upon reading or sufficient to warn the layman that he should

seek legal advice as to its application and meaning, it may be proper to
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charge the potential violator with such knowledge of the law's applicability

as he could have obtained through competent legal advice. Ketchum v. Ward ,

422 F. Supp. 934 (W.D.N.Y. 1976). Similarly, where a defendant is aware

of facts indicating a high probability of illegality, but purposely fails

to investigate on account of his desire to stay ignorant, he may be con-

sidered to have knowledge of the illegality. United States v. Jewell , 532

F. 2d 697 (9th Cir. 1976); United States v. Squires

.

440 F. 2d 859 (2d

Cir. 1971).

In a somewhat dated, yet often cited article, Livingston

Hall and Selig Seligman discussed the principle that mistake of Law

may excuse when "Officials in the" Executive Department Have Led

the Defendant to Believe (Erroneously) That Certain Conduct is Not

Illegal." Hall and Seligman, "Mistake of Law and Mens Rea", 8 Chicago

Law Review 641 (June 1941). That discussion is here reproduced:

The lepsUture a t)ic pisp^i 5bdy In Oic tUte to pass Uws. The courts

b»vt power lo dedde c»se» within Ibeir jurivliction and thereby to de-

dut the law of the state. It is therefore fair for the acts ol both these

organs a( government to prevent the state from prosccutinj one who has

acted in accordance with their ruHngs, as they existed at the time of hb
da. Eaccutivc action, when it affects society in a similar rulc-inakl^

fashion, by procUmations, regulations, opinions and the like, requires tlw

granting ot a defense for the same rcasoa.

But the bask policy of "making men Inow and obey" the laws require*

s to go further, and grant the defense in cases where there b exprcM
proof of reliance by the defendant on adN-ice pvcn him by state ofGci^ ca
matters within the ambit of their duties, even though these officiab

possess neither the power nor the authority to act in a rule-making

fashion. In order to encourage obedience to the law, as laid down by
public oOicials, in a situation in which some of the ofTicIals are empowered
to speak with authority and others are not, we must give the broader

defense based upon reasonable appearances. To do otherwise would force

people to make difficult decisions as to the scope of authority of these

olTicers, and would result in hesiUtion where unquestioning obedience b
desired.



834

CRS-9

We are hot unmindful of tbe rule in civU cases that officers or agents of

the state "to whom no administrative authority has been delegated can-

not estop [it] even by an affirmative undertaking to waive or surrender a
public right."'** But this principle is not necessarily controlling, for here

we are considering the effect of such an estoppel upon criminal liability,

and not upon civil rights and obligations.

We have already concluded, and the decisions bear us out, that advice

•of private counsel should give no defense and that no defense can be given

merely because the defendant misinterpreted the meaning of the statutes

and decisions then in force. But in dealing with a defendant who has fol-

lowed advice from an officer of the state, one aspect of our general policy

b to make the community do this very thing in its dealings with the state,

and a rule that no defense will be given under any circumstances to such a

defendant will be self-defeating.

It seems unnecessary to adoptsuch a harsh rule. The difficulty of proof

does not stand in-thc way of giving this defense of executive estoppel, for

the advice-given is an 6bjective fact. As to Holmes' reason, there is little

danger that the giving of advice by public officials will become a "rack-

et," for the good faith of the defendant should have to be established, and

the fact that the advice must be given without diarge in the ordinary

course of the officer's duties would remove the temptation to dishonesty

which is one of the reasons why the advice of private coimsel should not

give a defense. Any official who made a '^business" of giving inununizing

advice would of course be subject to removal, and his "clients" could hard-

ly prove the good faith necessary for the defense.

Nor would advice once given act as a permanent defense, for if the de-

fendant were later told by the prosecuting attorney or some other public

official that his conduct was illegal, he would be put on inquiry again, and

could not plead the earlier advice to bar prosecution for offenses com-

mitted after the warning. Or if the law were changed after he had been

given the advice, he would properly be held to be charged with notice of

the new rules.

Since the fact that sudi advice has been g^ven can not be generally

known in the community, the defense is not available to all the members

of the community. The giving of the advice could have had no part in

determinmg the conununity's behavior. But if it has been given to the

defendant and he has relied on it, he is in a different position, vis-i-vis

the state, than the rest of the community, and it is bodi fair and wise to

give him this kind of personal defense^

The proposed defense is much wider than that recognized by most

courts. But in a few cases on this point decided in the last ten years, some

such defense has been recognized,*** and we believe the trend is in this

direction, subject to the conditions we have already pointed out as neces-

sary to protect the interests of the state.

* StAte V. Bradbury, ij6 Me. 347, 9 A. (id) 657 (1939) (privately burning a coipse),

critidred in 53 H&rv. L. Rev. 1047 (1940); Rex v. Manley, {1933] i K.B. $29 falsely rqwrting

• robbery to the police), criticized in 5 Camb. L. J.° 963 (r934) and 49 L. Q. Rev. 183 (1933).

•*• See L. Han, The Substantive Law of Crime»—1887-1936, so Harv. L. Rev. 616 (1937),

for a comparison of the modem roles of common law and statute in the field.

»•• Cf . Nash . United SUtes, »»9 U.S. 373 (i9»3)-

* United SUtes T. Stewart, 311 U.S. 60, 70 (1940).
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L RZLIANCE ON ACTS OF TIIE CHIEF EXECOTTVl

The President or a governor is authorized lo veto a bill passed by the

legislature. It follows that a decision holding the governor's veto of a bill

imposing a duty of collecting taxes to be a defense to an action for a

penalty against the defendant for not doing so, where it was not decided

until later that the veto was unconslitulional and ineffective, is clearly

correcL'** Here the governor was acting as a law-maker, and it is fair for

his acts to bind the state to the same extent as legislation later found to be

unconstitutional, or a court decision later overruled. As has already been

pointed out, proof of reliance by the defendant is unnecessary in these

The chief executive also possesses a pardoning power, and if he pur-

ports to give a valid pardon to a felon the latter should not be convicted

of voting illegally, if It turns out that the pardon was void and that his

civil rights have not been reinstated. Here again no proof of reliance

should be necessary.

But a different question is raised when the defendant has been misled

by some advice of the governor, not connected with his acts as a part of

the law-making process. In the only case raising this point, a defendant

who had been convicted of a felony while a minor, which rendered him

ineligible to vote, was indicted for il1(^al voting. He was not allowed to

prove, as a defense to the indictment, that he had asked the governor

for a pardon and that the governor had written him that a pardon was

not necessary to restore his voting rights, since he was a minor when con-

victed. The conviction was aflEj-med.'** If the letter from the governor,

about a matter which was under the governor's exclusive jurisdiction (the

granting of pardons), had really misled the defendant, it would seem that

he should have been given a defense. However, in this case it should be

necessary for him to prove actual reliance, since the governor was acting

only as an adviser on existing law and not as a law-maker.

n. RZUANCX ON ADMOnSnA-nVZ RXCUIATION*

Administrative commissions are often authorized to issue orders and
establish regulations to carry out the provisions of the law under which

they are established. These, of course, are valid only if not Inconsistent

with the law. But even if invalid, reliance upon an order or regulation re-

quiring or permitting certain action should give a criminal defense, if the

acts required later turn out to be illegal, ^^'here a commission is author-

ized to make regulations, the state should be responsible for them to the

extent that they are affirmatively misleading and are actually relied upon
by the defendant

AD of the federal statutes concerning the securities business, under

which the Securities and Exchange Commission is authorized to make
regulations, carry express provisions exempting a defendant from any
liability imposed thereunder (whether dvfl or criminal) for "any act done

or omitted in good faith in conformity with any rule, regulation or order

of the Commission," whether later determined to be invalid or not.'** We
believe the policy behind these provisions to be sound, and feel that as far

as exemption from criminal responsibility, at least, is concerned, no ex-

press statutory provision should be necessary to secure the result, where

reliance by the defendant is proved-

^ People . FatnaoB, 154 CiL App. 41, m f- (xO 9^S (iftu): •« SUU ez leL Snitk .
Leonarf, iqi AtL 834, gs S.W. (»d) 86 {1936) (dvfl caat).

* Tom Co. t. Sute, 31 Am. 485, tj4 P«c 1060 (19*7).

-• KMBaton T. PtopJe, S7 B«b. (N.Y.) 6tj (1870).

"•Souritit* Act of iRjj, 4S Sue 85 (i9Ji). »S VS.CJi. |77«(») (Sopp. i»«o);

Securities Ejtd»»nge Act of 1934, 4« Sut. 901 (1934). «J U.S.CA. | jSwW (Supp. 1940);

Public UtiEGa HoMing Comptny Act of 1935, 49 Sut 833 (i93i). 'J D5.C-A. i 79t(d)

CSupp. 1940); Trust Indenture Act of 1939, J3 Sut. 1173 (1939). «i CSCA. | 77»(e)

CSupp 1940); lovestment Compusy Act of 1940, ij U.S.C.A. | 8oe-37(c) (Supp. 1940);

Investment Advben Act of 1940, 15 U.S.C-A. | 8ob-ii(d) (Supp. 1940) There are no nga-

htions or crUoin*] r>ena]ties, and tl>erefoR no linuUr eiemptioot, in tbc Coiporatioa flf

TonifD BoDdbolden Act of 1933, 48 St»L 91-93 (1933), 1 j U.S.CA. |i 77bb-inm (Supp. 1940)-

21-221 O - 78 - 54
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m. mcuAMCB ON onraoNS oi ihc attokney cenerai. and othex uw ofticebs

As it is the duty of the Attorney general to advise state officers (and

where expressly provided by statute, local officers as well), it seems dear

that an opmion advising a certain course of conduct ought to be a defense

to criminal prosecution of the d&cer to whom the opinion was issued, if be

follows it In some states such a defense is expressly given by statute.***

We do not believe the defense should be strictly confined to the officers

who were entitled to ask for the opinion and to whom it was given. But

one case held that private individuals are not entitled to rely on an opinioo

not given to them,*** and it has been said that an opinion rendered to the

board of county commissioners, who were entitled to ask for it, upholding

their right to pay extra compensation to police judges sitting as consulting

magistrates, would not protect the police judges themselves (who were not

entitled to ask for the opinion), in an action to remove them from office

for misconduct.*** Perhaps a different rule is justified in removal pro-

ceedings, which are only quasi-criuiinal, but if the case had involved a
strictly criminal prosecution, the police judges ought to have had a de>

fense if they had relied on an opinion concerning their rights which the

attorney general, as a part of his regular duties, had given to the board,

or even if the opinion had been given directly to them.

As far as the civil liability of a public officer to the state is concerned,

it has been held that, if he has paid money over to others relying on an

opinion from the attorney general, he is protected.*'* If he has retained

fees pursuant to the opinion, he should, of course, be liable to repay them

to the state, on principles of^injust enrichment, if he was not entitled to

them under the law."*

Local prosecuting attorneys and law officers have a duly to givel^al

opinions to the local officials wijthin thetir district, and it is only natural

for private citizens as well to come to them for advice on questions of

criminal liability. We do not feel that the possibility of an estoppel in such

a case should be absolutely foreclosed. But cogent evidence of the de-

fendant's belief in good faith that hb acts were legal, based on reasooaUe

reHance upon such an ofunion given after a full disclosure of all the facta,

should be required. A trip to the prosecuting attorney's office to get from

the latter a quick but unthinking approval of a proposed course of coo-

duct known to the defendant to be of doubtful legality is not sufficient to

establish this. Further, many prosecuting attorneys engage also in the

private practice of the law, and reliance upon an opinion given by one of

them consulted in private practice should be no ground of defease.**

* CemoMWwciia CI id. WeodmS T. Lewis iS* Tk ie<h tn Aa fat (i9«i)i BuMOMt
V. SUt«^ *• Ak. App. 160, iSa So. 411 (luD.
*Sm SitMdroet V. StAtc.a Ak. App. a6o, ib So. 41 1 (inQ.

^SUtc a id. Kewc ». Dbtrict Cemt. 44 Mont jiS, 119 ttc iioj (1911). Tfce cewt
cadr^ tdbita tbc powt, not Botidng tlx statate. Moot Rev. CmIc (1907) 1 193.m to tk(
Ally to rtiidcrABOiN'iiMa.airf(lesSiig with the case o^dyiA term* ofipedfc IhAtput
•r Ike opialoa bcMioc oa iLb qncrtio* b perh^« o^x Actvo^ aiiice Oe defcadaals had beta
ttODcnted bjF tkc trill coort. aad tlw upper cowt decUca tlMt the aeiimttal bdo« vat fad ,

•ad co«M Mt be corrected by mandamiu fat Mich a qiiasi.criii^Bal procieedu^
'

•»Sute ca i«L Siaith T. Leoiurd, 19* Aik. «)4. 9$ S.W. (i4) » (19)0.

•» Thk was the effect o( the <Jediioa Id Dotld «. Slate, 18 lad 5« (186*). althe«i> theCMrt
p«t H 00 Ihc KTOUBd that the opiawB of the att6rner c«»«>I gave ae defcue, (Sncc the atatati
nthoriaaxhia togivc H did not r^uirt Ihc redpicst to fdbw M.

e» la Keedhaa *. Stotc, Si OUa. Crim. 430^ «« P. (*d) 9* (isi}4}. d>c defen&at. who«H
Beta doctor, taa a cancer taattariom with a GocoMdphjTBdaa is nominal charge. Hewaiwa
dieted of practidac acAJBc without a Scensc, where he penoBa^y adauirfstcrcd renedieB to
patient*, aftci the oovit had eadudcd hb evidence that a mntber of attorney*, iadodiag the
ceuDtyattorMy, had advbedhira that th!»<EdBotcoiNtit]rte!B(cal practice of meiSdM. Tka
cooit aSraed hi* cowrfetioa, and ia the absence «( aa oOcr of pnwf that tU opioiM WM
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Justices of the peace and other judges arc of course authorized to repre-

sent the state in deciding cases actually before them, but this does not

give them authority to bind the state in giving advice on matters not be-

fore them for decision. Where they are consulted in private practice by

private clients, they should stand on the same footing as lawyers gen-

erally. But judges sometimes have other official functions as well, and

advice given by them on such matters should constitute a defense to

prosecution, if the other requirements are fulfilled.*'*

IV. RELIANCE ON RUUNC 07 PUBUC OFHCIAL CHAiCED WITH
*

^ DUTV OF ISSUING PERKJTS

Many activities are legal only when licensed by a state official. Some-

times the duty of such an official is limited to accepting the fee and Issuing

the license; In other words, the license Is only a means of collecting a tax.

Even under these conditions, we feel that reb'ancc upon advice given by

him while acting In his official capacity, that no license was necessary,

should give the defendant a valid defense of mistalce of law, but such

advice has been held to be no defense."* Of course, if he should actually

refuse to accept the profTered fee and Issue the license. It b likely that

every court would protect the defendant and not force him to litigate the

question by writ of mandamus in order to escape criminal liability.

There Is a decision of a California district court of appeals some years

ago in People v. Ferguson'^' holding that, where the slate official has wide

discretionary powers in administering the law, a defendant who consult*

him and b advised that no permit b necessary, is entitled to the defense.

The defendant had been convicted of Issuing a security without a permit

under the "blue sky" law then in force. The statutory definition of

"securities" covered by the act was not too dear"* and the corporation

commissioner was authorized to establish "rules and regulations .... to

carry out the purposes .... of this act."'" The defendant, who had se-

cured permits for selling other issues, offered to prove that the corporation

commissioner had advised him that the issue In question had been in-

vestigated by hb department and that no permit was necessary, but thb

proof was excluded in the trial court.

^ by tbe couMy Mon>c, tn hi. oflid.1 c^»dty, tke dtdsion «an* Kmnd. a. Lewi ».

tcZl'JirZ'J^^.^^. " ^"">' ** ^^' of P'o^^ -bo bsu«l the num.,.
lc««Jo the We«U„, .dv^hin. th.t it wouM be Wgal to m.oy. b.t this wa. hWS.
•0 defm« to . proseoition for b,,amy. For the peoiEa, b.rk«roax>d of thi. c^ .« .voU . m
^J° nl"!"^""'* "' **' ^ ^•»^->' ^'^^^ '">". "« Justice oT,^^who performed the ce,eox>oy w„ heW do defense. We feel th.t in both of these t^sTlhe

S^.^elT ,

"^ '''^*' '"'" °' '^ "'^'^ ^''''''™«« •«» 'I-*
'« ^"M »•-

ZZl r^ «* """"-J Pro»emboD for .cU done before the defend^t, -ere -an«l Ihtfarther coh*b.Ut,oo -o.W be oiminj. S« also Lewi. ,. Sute. .^ Te». Crin. SiT^S^(«C »?» (>9i3) (.dvice of district jud«e, specific intent requi.^.« note ,„ t^)
th»t he -M not obCgerf to p.yCce.uef«„ itinerant vendor).

«»e«»«

" .J4 CJ App. 4.. .4 P. («0 965 (,p^. n. Se. a CJ. L. Hey. 4.0 (,»«o).

" C»l. SUL (.9,j) c 447. 1 1. « fl«6.

- People ,. UcCdJn, 6, CJ. App. 781. .» IV. *,« (,»,j).* ti4 (^ App 41. Ji. t4 P. (»d) 96s, 970 (iMi).
* See Ptrkim, op. dL cuprm »oU i. nt 45; t. CnL L. Rct. J69 (,954).

a.Z,^ ' ^\'^ "* *"• ^ ^'*- "^ ('M) (dty «unca «thorised to b
to •« Svor •• -rt lewt t-« •«*«• .oliee-; Bc««e ta»ed 0- the fo«,t«ath day .
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On appeal this was held to be error, and the conviction was reversed.

TTie court referred to the fact that the crime was a felony,"* and that the

acts were only malum prohibitum, the court having previously held that

no specific intent was required to violate the law,'" and concluded:

". . . . we cannot believe the law so inexorable as to require the brand of

felon upon him for following Ihe advice obtained."***

The decision has been generally approved by commentators,'*' It

would seem an a fortiori case for the defense where the body charged

under the state law with issuing the license had actually done so, although

the contrary was held in an earlier case in Nebraska.'**

The Appellate Department of the Superior Court of Los Angeles

County declined to follow People v. Ferguson in a case in which the official

from whom the advice came was not directly in charge of the administra-

tion of the state law and the issuance of licenses under it,'** Tlie defendant

was prosecuted under a state statute forbidding lotteries. The city coundl

had provided for the issuance of licenses for "games of skill" and had

directed the police commission to determine when any given game was

a game of skill and not a lottery; if so, it was to issue a permit, on the.

basis of which other dty officials were to issue a license. The defendant

pleaded that he had such a license, but this was held to be no defense.'**

'
It is submitted that the decision in People v. Ferguson is a step in the

right direction, and that the later limitation by the appellate department

is unfortunate. Notice to the defendant by the prosecuting attorney that

the game in question seemed to him to be a lottery would ha,ve destroyed

the defense as to later violations, for of course the city council had no

authority to set aside the state law. If the defendant was willing to com-

ply with the notice and cease operating the game thereafter, this is all

that it was necessary to accomplish, and a conviction for an earlier viola-

tion smacks more of persecution than of prosecution under these circum-

stances.

V. WELIANCE ON RUUNGS OF OTHER PUBUC OFFICIALS

The action of any official who is appointed to rq)resejit the state in its

.dealings with the public in some particular matter, should bind the state

to give a defense to criminal prosecution when the defendant proves that

he acted in reasonable reliance on his advice on legal problems. Determin-

ing on what matters any given official should be permitted to estop the

state should not be too difficult, when the test of reasonableness is ap-

plied to the defendant's conduct. For instance, reliance upon a rulingljy

the election officials appointed to pass upon the qualifications of voters

has been properly held to give immunity against a prosecution for illegal

voting, where the defendant fully stated the facts to them,'** although the

other cases on this point (all decided before 1900) deny the defense.'**

Other situations in which we believe the defense should have been granted,

but in which the courts refused to do so (all likewise decided before 1900),

include reliance on advice from the American minister in St. Petersburg

as to the meaning of embargo legislation,'*' from an Indian agent as to the

boundaries of the reservation where he was stationed,'*' from town high-

way commissioners as to whether a certain road was a public way,'** and
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from the state commissioner of sea and shore fisheries as to
^^f

con-

stituted fishing with a "purse or drag seine" in proh.b.tcd waters^ In

^
these cases the advice was given about matters w.th wh.ch the offic.a^

who gave it was closely connected, and the defendants, we feel, should

have been protected. ... • *

But where the advice comes from a public ofT.cial whose position is not

connected with the subject matter concerning which the advice was given

we agree with the decisions holding the advice to be no defense. It .s not

rcaJnable for a saloon keeper to rely on advice from the mayor that the

sUte law did not forbid reopening saloons on election day after the polls

dosed *• or for a constable to consult the clerk of court who gives hun the

oath of office as to the right of constables to carry concealed weapons

or for the keeper of a prison to follow orders of the c.ty ofhc.als as to what

prisoners he should receive, where the power to direct thepnson to which,

they should be sent is vested in the magistrates themselves.'"

•«> People T. Settlo, f^ C«L A. (*!) jSt, 7« P- (»* »74 ("««)•

*• TVrt it • UwOu dedsJon U SchuiUr T. SUt«, 48 Ak. 199 (1871), Ui wluck tL* dty

CouDdl ha<l Bcoued the ieltaiuil to run » keDO Ubfe, in.vioUtjon of the tUte immbCnj Uwt.

•> SUU . Pearson, 97 N.C. 4J4, i S E 914 (1887).

•• United SUlei ». Anthony, Fed C«J. No 14^459 (C C. NY. 1873); SleJnberjer v. SUte,

U Tex. Cnm. 491, n S.W. 617 (1896); SuU v. Perkins, 4uVt. 399 (1869).' Relianoi

apon (oc)> ^-nce (boutd give defense where k tpec>6c intent to vote fraudulently it le-

qoircd, as ia Stale t. Wbite, 137 Mo. loS, 140 S W. 896 (191 1). The decisioD in Sute r.

Boyett, js N.C u6 (1849), ^ which the court conclusively presumed that defendant knew

the law aitd was guilty ot "knowingly and fraudulently" voting, it analytically indefensible,

but these words had been added to the statute on illegal voting by an amendment ia 1844,

6ve years before, ar>d the court evidently ranted to get back to the provisions of the earlier

law and oullify the effect of the amendmeat.

*• The Joseph, 8 Cranch (U.S.) 4$i O814).

'Doited Suies . Leathers, Fed Cas. No. is,s8t (DC Nev. 1879). If the nusUke at

to the precise location of the boundary was a mistake of fact, the defendant shouU also have

• defense based on the misleading conduct of the oSicial, even though the crime is one (r«a

which an ordinary mistake of fact would not relieve him. Uru'ted Slates v. Healy, >oi Fed. J49
(DC Mont. 1911) (entrapment by public officials who scot an Iridian who did not appear

to be tuch to buy Equor, a defense to prosecution for unlawful tale to an Indian).

•••Suie T. Wells, 70 Mo. 6j5 (1879). The defense should be granted where a tpteiSc

latent it required, at in SuU ». Preston, 34 Wit. 675 (1874) ("willfuT obstructioa).

•»• SUU T. HuB, 89 Me. s»i, j6 Atl. 1000 (1897).

••• Jonei . Sute, 31 Tex. Criia. 533, «5 S.W. 1*4 (1894).

•*SUU T. SSmmona, 143 N.C 613, $6 S.E. 701 (1907).

•" Rex . Cope, 7 Car. ft P. 7*0 (K.B. 184$).
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As might be imagined, it is a rare occurrence that an indictment

is returned against a government official or employee who himself claims to

have relied upon apparent authority of a superior in the conduct of illegal

activities. There is therefore little case law to be examined. Recently,

however, in United States v. Barker , 546 F. 2d 940 (D.C.Cir. 1976), the

United States Court of Appeals for the District of Columbia Circuit reversed

the convictions of two members of the "Special Investigations" unit of the

White House stemming from the burglary of the office of the psychiatrist of

Daniel Ellsberg (suspected of "leaking" defense information). Specifically,

Bernard Barker and Eugenio Martinez were charged with conspiring to violate

the Fourth Amendment rights of Dr. Lewis Fielding, in violation of 18 U.S.C.

241. That section provides:

If two or more persons conspire to injure, oppress,
threaten, or intimidate any citizen in the free

exercise or enjoyment of any right or privilege se-

cured to him by the Constitution or laws of the United

States, or because of his having so exercised the same; or

If two or more persons go in disguise on the highway,

or on the premises of another, with intent to prevent or

hinder his free exercise or enjoyment of any right or

privilege so secured —
They shall be fined not more than $10,000 or

imprisoned not more than ten years, or both; and if

death results, they shall be subject to imprisonment

for any term of years or for life.

The appellants first contended that the requisite specific

intent required by section 241 had not been demonstrated, but this argument

was unanimously rejected by the court. Second, they challenged their con-

victions on the ground that the lower court's evidentiary rulings and jury

instructions had denied them the opportunity to prove a defense of good

faith reliance upon apparent authority. That is, they contended that
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evidence relating to the reasonableness of their belief in the authority

of their White House Superior (E. Howard Hunt) to order such an operation

should have been admitted. They also urged that the jury should have been

instructed as to the validity of such a defense.

In a per curiam opinion the court reversed and remanded the

case for a new trial. Majority opinions were written by Judges Wilkey and

Merhige, Judge Leventhal filing a dissent.

Both of the appellants testified at trial that they had no

reason to question Mr. Hunt's credentials. Judge Wilkey summarizes:

"He (Hunt) clearly worked for the White House and had a well known

background with the CIA. During the entire time they worked for the

CIA, neither Barker nor Martinez was ever shown any credentials by their

superiors. Not once did they receive written instructions to engage in

the operations they were ordered to perform. Nevertheless, they testified,

their understanding was always that those operations had been authorized

by the Government of the United States. That they did not receive more

detail on the purpose of the Fielding operation or its target was not

surprising to them; Hunt's instructions and actions were in complete

accord with what their previous experience had taught them to expect.

They were trained agents, accustomed to rely on the discretion of their

superiors and to operate entirely on a 'need to know' basis." J[d . , at

944.
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Judge Wllkey's opinion ;

The appellants characterized their defense as mistake of fact

"coupled with" mistake of law which, they argued, negated the mens rea

required for violation of section 241: "The mistake of fact was the belief

that Hunt was a duly authorized government agent; the mistake of law was that

Hunt possessed the legal prerequisites to conduct a search - either probable

cause or a search warrant." Id., at 946. Wilkey stresses that whether

or not Barker and Martinez thought that Hunt actually had a warrant was

not the critical question:

A governmental search and seizure is not rendered lawful
under the Fourth Amendment by the simple fact that a warrant
has been obtained. The search is constitutionally proper
only if the accompanying warrant is based upon legally
sufficient probable cause. A factual mistake as to whether
a warrant has been obtained, therefore, would not necessarily
excuse an unlawful search — because that search would not
necessarily have been legal under the facts as the defendant
believed them to be... only a mistake as to whether a valid
warrant has been obtained would excuse the defendant's action,
and that is a mistake of law. That the recipient of the
warrant may have relied upon the opinion of a judge in de-
termining that he had legally adequate probable cause to make
a search does not, under traditional analysis, alter the

situation. His mistake remains one of law, and, under a

strict construction of the rule, will not excuse his unlawful
conduct. (at 947)

It is noted that police officers, receiving and acting on defective warrants

are rarely prosecuted, (n. 19, at 947) An exception to the mistake of law

rule is described, based on the reliance upon authoritative pronouncments

:

"It is neither fair nor practical to hold such officials to a standard of

care exceeding that exercised by a judge* Moreover, although the basic

policy behind the mistake of law doctrine is that, at their peril, all

men should know and obey the law, in certain situations there is an
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overriding societal interest in having individuals rely on the authoritative

pronouncements of officials whose decisions we wish to see respected."

(at 947) Such reliance by an official must, however, be "objectively

reasonable under the circumstances," says Wilkey.

Reliance on a magistrate's approval of a search is thus

declared to be per se reasonable — such a defense availing only one who

asserts that he believed a warrant to have been issued. In the case of

Barker and Martinez, however, reliance on the apparent authority of Hunt

must have been reasonable based on the facts. Wilkey finds sufficient

facts to support such a reliance. Additionally, Wilkey finds adequate

demonstration of a legal theory upon which Hunt could have possessed

the necessary authority: "Barker and Martinez likewise meet the test as

to the legal theory on which Hunt could have possessed such authority. That

the President had the authority to confer upon a group of aides in the

White House "more authority than the FBI or CIA,' was in 1971 and is now

by no means inconceivable as a matter of law. I certainly do not assert

that the President here actually did so act, nor do we in this case need

to decide the question of Executive authority to conduct warrantless

searches pertaining to foreign agents, which issue was left open by the

Supreme Court in United States v. United States District Court (Keith)

(407 U.S. 297 (1972))" (at 949) Stress is placed on the position of the

Attorney General in declining to prosecute former CIA Director Richard Helms

for authorizing a 1971 break-in as part of a national security violation

investigation. "As to the reasonableness of the legal theory on which

Barker's and Martinez's actions rest, they thus have at least the position

of the Attorney General behind them. This is not to hold here that the
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position is correct, but surely two laymen cannot be faulted for acting on

a known and represented fact situation and in accordance with a legal

theory espoused by this and all past Attorneys General for forty years."

(at 952)

In summary, then, Judge Wilkey argues that the appellants

might have been able to bring themselves within an exception to the mistake

of law doctrine relating to assistance of a governmental official in the

performance of a governmental function. In his view, in order to establish

such a defense. Barker and Martinez would have to prove (1) facts justifying

their reasonable reliance on Hunt's apparent authority and (2) a plausible

legal theory under which Hunt could in fact have such authority.

Judge Merhige's opinion :

While supporting reversal. Judge Merhlge emphasizes the societal

need for strict observance of the mistake of law rule in order not to

"encourage and reward public Ignorance of the law to the deterlment of our

organized legal system." (at 954) However, he too voices support for an

exception to the rule, albeit somewhat more limited in scope than that of

Judge Wilkey: "The Introduction of an 'official' source for an individual's

reliance on a mistaken concept of the law In acting 'Illegally' significantly

diminishes the strength of the policy foundations supporting the general rule

on mistake of law, and adds policy considerations of grave Import that favor

an apposite result. In my view, the defense is available if, and only if,

an individual (1) reasonably, on the basis of an objective standard, (2) relied

on a (3) conclusion or statement of law (A) Issued by an official charged with

interpretation, administration, and/or enforcement responsibilities in the

relevant legal field." (at 955)
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Merhige is careful to point out that the defense, as he defines it,

"does not extend to reliance on individuals, who although employed in a public

capacity, have no interpretive or administrative responsibilities in the area

associated with the legal concepts involved in the mistaken opinion or

decision." (at 956) This would seem to make reliance on Hunt of questionable

weight in supporting the defense. Yet Judge Merhige seems to recognize the

possibility of reliance upon "go-betweens" which becomes difficult to reconcile

with the basic requirements he has set out for the defense: "A jury may well find

that John Ehrlichman, then Assistant to the President for Domestic Affairs,

expressed or implied that the break-in of Dr. Fielding's office was legal under

a national security rationale, and that Hunt, as an executive official in a

go-between capacity, passed the position on to the defendants, which they,

acting as reasonable men, relied upon in performing the break-in." (at 957)

Judge Leventhal's opinion ;

In dissent, Judge Leventhal refers to the rationales of both

Wilkey and Merhige as a "judicial novelty, a bold injection of mistake of

law as a valid defense to criminal liability." (at 958) He urges instead

that "history has shaped a rule that works, and we should be slow to

tinker." (at 965) On the facts of the case. Judge Leventhal finds no

legitimate claim to either the defense of good faith reliance on an official's

authority or of official misstatement of law. The former is dismissed in

part for lack of any "duty to act", the latter because Hunt's "ad hoc,

undefined position in the White House" did not qualify him to make "official

interpretation" of the law. Leventhal simply concludes that the appellants

have not alleged facts which would bring them within any established exception

to the doctrine that mistake of law is no defense.
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The value of the Barker decision as precedent for future claims

of good faith reliance in defense to criminal prosecution is unclear. It

must be remembered that the majority opinions did not fully agree on the

nature and extent of the defense. Reference to Barker and Martinez as

"footsoldiers" (at 943) (See also the earlier decision in United States v.

Barker , 514 F. 2d 208, 211 (D.C.Cir. 1975)) may indicate that some

weight was given to the relatively low level at which the two men were

involved in the operation — that is, they were never briefed on details

of the purpose of the mission, and were "accustomed to rely on the discretion

of their superiors." Even Judge Leventhal expresses a receptivity to their

dilemma, but finds it reason for clemency rather than reversal. It should

also be emphasized that the fact situation in Barker was highly unusual and

that absent the peculiar set of circumstances which prevailed there, the

outcome might have been different. The decision of the same court in

United States v. Ehrlichman , 546 F. 2d 910 (1976) handed down on the same

date may also constitute reason to question the precedential value of

Barker. In that case the court affirmed the conviction of Ehrlichman,

saying: "The doctrine that a mistake of law will not excuse a crime

normally applies in conspiracy cases even when the target offense itself

has 'specific intent' as an element. The reason for this is that the mental

state required for most 'specific intent' offenses does not involve knowledge

of illegality." (at 919) The court concluded that the specific intent

needed for conviction under section 241 does not require recognition by the

defendant of the unlawfulness of his acts. Such a conclusion is difficult

to reconcile with the holding in Barker involving a charge under the same

statutory section. (Still further confusion is created by United States v.

Mardian, 546 F. 2d 973 (D.C.Cir. 1976) suggesting the possibility of negativing
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specific intent by demonstration of ethical dilemmas flowing from a lawyer/

client relationship.) It may fairly be concluded that until more definitive

rulings are handed down, only the defense of reliance upon official statements

of the law by those authorized to make such statements, coupled with a

standard or reasonableness, will receive general recognition in the courts

today.

CIVIL LIABILITY OF GOVERNMENT OFFICIALS

As a general common law principle, governmental officials

exercising discretionary power have absolute immunity from liability for

their torts. In Barr v. Matteo , 360 U.S. 564 (1959), holding that an

officer exercising discretionary functions is absolutely immune from

liability for defamation, even though he acts maliciously, the Court said:

We are told that we should forbear from sanctioning
any such rule of absolute privilege lest it open the door
to wholesale oppression and abuses on the part of un-

scrupulous government officials. It is perhaps enough
to say that fears of this sort have not been realized
within the wide area of government where a judicially
formulated absolute privilege of broad scope has long
existed. It seems to us wholly chimericial to suggest
that what hangs in the balance here is the maintenance
of high standards of conduct among those in the public
service. To be sure, as with any rule of law which
attempts to reconcile fundamentally antagonistic social
policies, there may be occasional instances of actual
injustice which will go unredressed, but we think that

price a necessary one to pay for the greater good,

(at 576)

In spite of this language, officers who are sued under the Civil Rights

Act (42 U.S.C. 1983) may have only a qualified immunity — that is, they



848

CRS-23

U
may be liable unless they act reasonably, and in good faith. In Scheuer v.

Rhode s, 416 U.S. 232 (1974) the Court refused to apply the Barr rationale in

a suit arising out of the Kent State shootings by Ohio National Guardsman.

The defendants included the Governor of Ohio, the adjutant general, the President

of Kent State University and several members of the guard. The Court this

time declared that "in varying scope, a qualified immunity is available to

officers of the executive branch of government, the variation being dependent

upon the scope of discretion and responsibilities of the office and all the

circumstances as they reasonably appeared at the time of the action on which

liability is sought to be based. It is the existence of reasonable grounds for

the belief formed at the time in light of all the circumstances, coupled with

good-faith belief, that affords a basis for qualified immunity of executive

officers for acts performed in the course of official conduct." (at 247-248)

This language is especially significant in light of the fact that Scheuer

was a unanimous decision of the eight participating Justices.

In Wood V. Strickland , 420 U.S. 308 (1975) the Court found (5 to 4)

that a school board member is not immune from liability for damages under section

1983 if he knew or should have known that the action he took within the sphere

of official responsibility would violate the constitutional rights of the student

affected or if he took the action with the malicious intention to cause a

1/42 U.S.C. 1983 provides;

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory,
subjects or causes to be subjected, any citizen of the United

States or other person within the jurisdiction thereof to

the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the

party injured in an action at law, suit in equity, or other
proper proceeding for redress.
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deprivation of constitutional rights or other injury to the student. But the

court added that "[a] compensatory award will be appropriate only if the school

board member has acted with such an impermissible motivation or with such

disregard of the student's clearly established constitutional rights that

his action cannot reasonably be characterized as being in good faith."

(at 322) The "good faith" test seems well established. Less clear is the

standard relating to knowledge of the constitutional rights of the aggrieved

which is to be required of an official. Subsequently, in O'Connor v. Donalson
,

422 U.S. 563 (1975) the Court did say that "an official has, of course, no

duty to anticipate unforeseeable constitutional developments." (at 577) The

common law immunity set out in Barr continues to be applied in some courts,

adding additional confusion to the area. See Fidtler v. Rundle , 497 F. 2d

794 (3rd Cir. 1974).

In Apton v. Wilson , 506 F. 2d 83 (D.C.Cir. 1974) 34 individuals

arrested during the "May Day Demonstrations" of 1971 brought an action for

damages against the Attorney General, other officials of the Justice Depart-

ment, and police officials of the District of Columbia. They alleged vio-

lations of Fourth and Fifth Amendment rights. The District Court had granted

summary judgment in favor of the Justice Department defendants on the ground

that they were immune from suit over acts taken in their capacity as

executive officials. The Court of Appeals reversed. Recognizing that judges

may have absolute immunity ( Bradley v. Fisher , 80 U.S. (13 Wall.) 335 (1872)),

as may prosecutors in connection with their functions in the judicial process

( Imbler v. Pachtman , 424 U.S. 409 (1976)), the court pointed out that the same

immunity may not apply when a claim focuses on a prosecutor's actions in the

course of directing police investigative activity. (at 91) The court then

concluded that the abosolute immunity was not applicable in this case:

kl
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...for the prosecutor's absolute protection, like that of the
judge from which it is derived, is both justified and bounded
by the judicial traditions and procedures that limit and con-
tain the danger of abuse. Cases holding prosecutors absolutely
immune have referred to them as "quasi-judicial officers," and
the circumstances typically provide alternative instruments
of the judicial branch to check misconduct...
There is also room for extension of the "judicial" immunity
approach to the case of executive officials taking action on
findings made following administrative adjudication and sub-
jected to appropriate judicial scrutiny. But such an extension
of judicial immunity would not encompass the executive action

contained of here — the making of decisions establishing
policy as to clearing the streets, making arrests, and confining
those detained — for no comparable safeguards accompany them.

(at 94)

The Civil Rights Act applies only to officials of a "State or

Territory." Wheeldin v. Wheeler , 373 U.S. 647 (1963) In Apton the court

declared that "[fJreedom from arbitrary arrest and detention are among our

most cherished liberties. Their infringement has warranted a remedy in

damages inferred from the Constitution itself in cases where Congress has

failed to provide it by statute." (at 93) That remedy was outlined by

the Supreme Court in Bivens v. Six Unknown Named Agents of Federal Bureau

of Narcotics , 403 U.S. 388 (1971).

In holding Federal narcotics agents liable for damages (if they

are not immune) for making a warrantless entry without probable cause in

violation of the Fourth Amendment, the Bivens Court said: "Of course, the

Fourth Amendment does not in so many words provide for its enforcement by

an award of money damages for the consequences of its violation. But 'it

is... well settled that where legal rights have been invaded, and a Federal

statute provides for a general right to sue for such invasion, Federal

courts may use any available remedy to make good the wrong done.' Bell v.

Hood , 327 U.S., at 684..." (at 396) Not entirely clear from the Bivens

opinion is whether the case can be said to stand for the creation of a cause

of action for damages for the violation of other than Fourth Amendment rights.
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The scope of the immunity accorded a government official must then

be discussed in three separate contexts: (1) under traditional tort law

( Barr ); (2) under the Civil Rights Act, 42 U.S.C. 1983 ( Scheuer ); and

(3) under the Bivens tort action. The Bivens tort, like that under section

1983 appears to allow recognition of only a limited form of immunity, unlike

the absolute immunity to be accorded under the Barr holding. This fact is

underscored by the opinion in Zweibon v. Mitchell , 516 F. 2d 594 (D.C.Cir.

1975), an en banc decision relating to an action brought against the Attorney

I
General and agents of the Federal Bureau of Investigations for damages

allegedly sustained as a result of alleged unlawful electronic surveillance.

"Although the five opinions of the eight judges fill more than 100 pages,

and although one defendant was a former Attorney General of the United

States, not a single word was said in favor of allowing absolute

immunity under the Barr doctrine." Davis, Administrative Law of the

Seventies (June 1976), at 583. Judge Wright, for the majority, stated:

"...we find that a good faith defense to liability, whether under the Bivens

rationale or the statutory theory, will be established if appellees can

demonstrate (1) that they had a subjective good faith belief that it was

constitutional to install warrantless wiretaps under the circumstances of

this case; and (2) that this belief was itself reasonable." (at 671)

In summary, the law in the area of tort liability of government

officials is not only in a continued state of flux, but may indeed have

developed along rationales of dubious merit, increasing the lik^ihood of

21-221 O - 78 - 55
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future cljanges in interpretation of iinmunities by the courts. See Davis

supra , at 583-584. The nature of the action brought, the nature of the

of ficial's duties, and the facts surrounding the alleged misdeeds must be

examined before an assessment can be made as to the degree of immunity

that would likely be recognized by the courts.

/ Y.^nt M. Ronhovde
Legislative Attorney
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Exhibit 49: Legislative History of Section 2680(h)

The Library of Congress

Congressional Research Service

Washington, D.C. 20540

July 29, 1977

Legislative History

An Act

To amend

purposes

Reorganization Plan Numbered 2 of 1973, and for other

Public Law 93-253, 88 Stat. 50

H.R. 8245; 93d Congress

Approved March 16, 1974

(References are to pages In the Congressional Record)

1973 Vol. 119

May 30 H.R. 8245 Introduced by Mr. Hollfleld,
et al. , and referred to House Committee
on Government Operations.

17392

June 14 Hearings on H.R. 8245 before a Sub-

committee of the House Committee on
Government Operations.

June 21 Reported (H. Rept. 93-303). 20777

July 17 Debated and passed House. 24183-24184

July 18 Referred to Senate Committee on
Government Operations.

24522

November 29 Reported with amendments (S. Rept.
93-588).

38559

November 30 Passed Senate, amended. 38968-38969

December 3 Passage reconsidered; bill further
amended and passed Senate.

39185

1974 Vol. 120

March 5 House concurs In Senate amendments. 5285-5290
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1974 Vq1« 120

March 16 ApprQved (Fubltc Law 93-253)

.

9281

Appendix

Copy of Public Law 93-253.

Copy of hearings held on H.R, 8245,
Copies of House and Senate Reports.
Copies of debate from the Congressional Record,
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Exhibit 50 : Senate Report on Section 2680(h)

Calendar No. 564
V3d Congress ) SENATE f Report
Jst Session j ( No. 93-588

AMENDING REORGANIZATION PLAN NO. 2 OF 1973, AND PROVIDING A
RExMEDY AGAINST THE UNITED STATES FOR INTENTIONAL TORTS
OF ITS INVESTIGATIVE AND LAW ENFORCEMENT OFFICERS

NovKMBKB 2flf, 1973.—Ordered to be printed

: Mr. Ervix, from the Committee on Government Operations,

submitted the following

. .^., REPORT
';'.';' [To accompany H.B. 8240]

• ;i
•

The Committee on Government Operations, to which was referred
the bill (H.R. 82^15) to amend Reorganization Plan No. 2 of 1973,

and for other purposes, having considered the same, i*eports favorably
Ui^reo» with amendments and recommends that the bill as amended
do pass,

PuRPOSi:

The purpose of H.R. 8245, as amended, is (1) to repeal those sec-

tion^ of Reorganization Plan No. 2 of 1973 which transferred to th«
Secretary of the Treasury certain functions vested by law in the Attor-
ney-General, of the Department of Justice regarding the inspection of
persons and documents at U.S. ports of entry; and (2) to provide a
remedy against the United States for the intentional torts of its

investigative and law enforcement officers.

BACXtOROUND

Section J. Reorganization Plan No. 2 of 1973 established in the De-
partment of Justice a new agencv, the Drug Enforcement Adminis-
tration, and transferred to the Secretary of the Treasury functions
vested by law in the Attorney General, or the Department of Justice,
regarding the inspection of persons and documents at U.S. ports of
entry. This function involves approximately 900 immigration inspec-
tors who, under the provisions of the Reorganization Plan, were trans-
ferred from the Immigration and Naturalization Service of the De-
partment of Justice to the Customs Bureau of the Department of the
Treasury.
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During the course of Committee consideration of Plan ^o. 2 ef
1973, it Became apparent that there was wide-scale opposition to the
proposed transfers by the immigration inspectors involved, by the-

American Federation of Government Employees and by Members of
Congress. Following discussions between administration and union
representatives, certain understandings were reached whereby the
administration agreed not to implement the transfer provided for in
the Plan. A memorandum embodying the terms of the agreement was
placed in the files of the Committee, and the American Federation of
Government Employees agreed to withdraw its opposition to, the-

Plan.
.

"

During floor debate in the House of Representatives on H. Res. 382,.

to disapprove Reorganization Plan Xo. 2, Congressman Hohfieldy
Chairman of the House Committee on Government Operations, ex-

plained the situation and gave assurances that prompt action would
be taken to consider and report a.bill repealing the objectionable por-
tions of Reorganization Plan No. 2. The resolution of disapproval
was defeated and the Plan became effective on July 1, 1973.

H.R. 8245, which passed the Plouse of Representatives on July 17,.

1973, would repeal section 2 and subsection 6(b) and modify section 8

of Reorganization Plan No. 2 of 1973, thus nullifymg the transfers of
he immigration inspectors provided for in the Plan.
Section 2, This section represents' a Committee amendment to the

bill as it passed the House. This.amendment proposed by the chair-

, man, and Senators Percy and Javits grows out of hearings held by
the Committee on the Reorganization Plan last spring. During the

course of these hearings several incidents were brought to the Com-
^mittee's attention in w-nich Federal narcotics agents engaged in.ajni-*

sive, illegal and unconstitutional "rio-knock" raids. The Committee's
amendment is designed to prevent future abuses of the Federal ''no-

knock" statute (21 U.S.C. 879). ^ ,

'
The most notorious of these raids occurred on April 29 of this year

in Collinsville, Illinois. In separate incidents involving the same Jus-
tice Department agents, "no-knock" raids were conducted into two
different homes in Collinsville. The agents entered the two houses
without warrants in violation of the Federal "no-knock" statute,

kicked in the doors without warning, shouting obscenities, and threat-

ening the occupants with drawn weapons. The terrified inhabitants
were only temporarily relieved when' the agents left after discovering
that they had entered the wrong houses.

There is no effective legal remedy against the Federal Government
for the actual physical damage, miich less the pain, suffering and
humiliation to which the Collinsville families have been subjected.

Since they were not then suspects, por are they now Federal defend-
ants, they cannot move in a prosecution to suppress evidence, the tra-j

ditional remedy for violation of Fourth Amendment rights. Ind,eed
there was not any evidence seized in these raids because, of course, the
agents were at the wrong addresses. Furthermore, neither family can
recover from the Federal Government in a civil action because of thft

doctrine of sovereign immunity.
As a general principle under present law, if a Federal agent violates

someone's constitutional rights—for instance, Fourth Amendment

S.B. 588
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riglits against iljegal search and seizure—there is no remedy against

the Federal Government. This ancient doctrine—sovereign immun-
ity—stands as a bar.

Only recently was there even a right of action against the offending

officers themselves. In the case of Bivena v. Six Unknown Federal Nar-

ootics Agents, 403 U.S. 388 (1971), the Supreme Court held that the

Fourth Amendment and elementarv justice require that there be a

right of action against the Federal agents for illegal searches con-

ducted in bad faith or without probable cause. Of course, Federal

4]^gents are usually judgment proof so this is a rather hollow remedy.
. For years scholars and commentators have contended that the Fed-

-eral Government should be liable for the tortious acts of its law en-

forcement officers when they act in bad faith or without legal justifica-

tion. However, the Federal Torts Claims Act (28 U.S.C. 2671-2680)

tlie embodiment of sovereign immunity in the United States Code, pro-

tects the Federal Government from liability where its agents commit
intentional torts such as assault and battery. The injustice of this

provision should be manifest—for under the Federal Torts Claims
Act a Federal mail truck driver creates direct federal liability if he
aiegligently runs down a citizen on- the street but the Federal Govern-
ment is held harmless if a federal narcotics agent intentionally as-

saults that same citizen in the course of an illegal "no-knock" raid.

CoMMrrTEE Action

The Committee amendment to the bill, contained in a new section 2
thereof, would add a proviso at the end of the intentional torts ex-

<5eption to the Federal Tort Claims Act (28 U.S.C. 2680 (h) ) . The effect

•of this provision is to deprive the Federal Government of the defense
of sovereign immunity in cases in which Federal law enforcement
Agents, acting within the scope of their employment, or under color of
Federal law, commit any of the following torts : assault, battery, false

imprisonment, false arrest, malicious prosecution, or abuse of process.

Thus, after the date of enactment of this measure, innocent indi-

viduals who are subjected to raids of the type conducted in Collins-

ville, Illinois, will have a cause of action against the individual Fed-
eral ageiits and the Federal Government. Furthermore, this provision
should be viewed as a counterpart to the Bivens case and its progenty,
in that it waives the defense of sovereign immunity so as to make the
Government independently liable in damages for the same type of con-
duct that is alleged to have occurred in Bivens (and for which that
•case imposes liability upon the individual Government officials in-

volved) .

. The Committee realizes that under the Federal Tort Claims Act,
Government tort liability for intentional conduct is unclear. For ex-
ample certain intentional torts such as trespass and invasion of pri-

acy are not always excluded from Federal Tort Claims Act coverage.
Obviously, it is the intent of the Committee that these borderline
cases under the present law, such as trespass and invasion of privacy,
livould be viewed as clearly within the scope of the Federal Torts
Claims Act, if the amendment is adopted.
• This whole matter was brouorht to the attention of the Committee
in. the context of the Collinsville raids, where the law enforcement

S.B. 58S
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abuses involved Fourth Amendment constitutional torts. Thereforey
the Committee amendment would submit the Government to liability

whenever its agents act under color of law so as to injure the public
through search and seizures that are conducted without warrants or-

witli warrants issued without probable cause. However, the Commit-
tee's amendment should not be viewed as limited to constitutional tort

situations but would apply to any case in which a Federal law en-

forcement agent committed the tort while acting within the scope of
his employment or under color of Federal law.
The administration is aware of this amendment to II.TI. 8245, which

is the product of over 2 months of discussion between the staff of thfr

Committee, the Office of IManagement and Budget and the Department
of Justice. The Committee has been informed that the administration,
and, in particular, tlie Department of Justice, ha,s no objection to the^

amendment. Therefore the Committee urges speedy adoption of this

measure as a minimal first step in providing a remedy against the Fed-
eral Government for innocent victims of Federal law enforcem<infe

abuses. • •:

Costs

Since it is not possible to forecast the numbei* of civil damage suits

which may be brought against the United States under tlxa provisions
of this bill, or the amount damages assessed against the United States,,

if any, it is not possible to estimate the costs which may result.

Changes ix Existixg L.\w

In compliance with subsection 4 of rule XXIX of the Standing"
Kules of the Senate, changes in existing law made by the bill, as re-

ported, are shown as follows (existing law proposed to be omitted is

enclosed in black brackets, new matter is printed in italic, and existing-

law in which no change is proposed is shown in roman) :

REOKGAXIZATIOX PLAX XO. 2 OF 1I>73 --i

Prepared by the President and transmitted to the Senate and th&
House of Representatives in Congress assembled, March 28, 1973, pur-
suant to the pi'ovisions of Chapter 9 of Title 5 of the United iStates

Code.
LAW ENFORCEMENT IN ILLICIT DRUG ACTIVITIES

Section 1. Transfers to the Attorney General. There are liereby

transferred from the Secretary of the Treasury, the Department of
the Treasury, and any other officer or any agency of the Department
of the Treasury, to the Attorney General all intelligence, investigative,,

and law enforcement functions, vested by law in the Secretary, the

Department, odicers, or agencies which relate to the suppression of
illicit traffic in narcotics, dangerous drugs, or marihuana, except that

the Secretary shall retain, and continue to perforin, tJiose functions, lO'

the extent that they rehite to searches and seizures of illicit narcotics,

dangerous drugs, or marihuana or to the apprehension or deter, ^ion of
persons in connection therewith, at regular inspectioii locations at

ports of entry or anywhere along the land or water borders of (he
United States : Provided^ That any illicit narcotics, dangerous drugs,.

S.R. 588
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mariliuana, or related evidence seized, and any person apprehended
or detained by the Secretary or any officer of the Departnient of the

Treasury, pursuant to the authority retained in them by virtue of tlais

section, sliall be turned over forthwith to the jurisdiction of the Attor-

ney General ; Provided jurtlier^ That nothing in tliis section shall be

construed as limiting in any way any authority vested by law in the

Secretary of the Treasury, the Department of the Treasury, or any
other officer or any agency of that Department on the effective date of

this Plan with respect to contraband othei- than illicit narcotics, dan-

gerous drugs, and marihuana; and Provided further^ That nothing in

this section shall be construed as limiting in any way any authority the

Attorney General, the Department of Justice, or any other oflicer or

any agency of that Department may otherwise have to make investij^a-

tions or engage in law enforcement activities, including activities

relating to the suppression of illicit traffic in nai-cotic^, dangerous
drugs, and marihuana, at ports of entry or along the land and water
bordei-s of the United States.

[Sec. 2. Transfers to the Secretary of the Treasury. There are hereby
transferred to the Secretary of the Treasury all functions vested by
law in the Attorney General, the-Department of Justice, or any other

officer or any agency of that Department, with respect to the inspec-

tion at regular inspection locations at ports of entry of persons, and
documents of persons, entering or leaving the United States : Provided,^

That any person apprehened or detained by the Secretary or his des-

ignee pursuant to this section shall b^ turned over fothwith to the

jurisdiction of the Attorney General: and. Provided further^ That
nothing in this section ^all be construed as limiting, in any way, any
other authority that the Attorney General may have with respect to

the enforcement, at ports of entry or elsewhere, of laws relating to

persons entering or leaving the U«ited States.]

Sec. 3. Abolition. The Bureau of Narcotics and Dangerous Drugs,
including the Office of Directoi; thereof, is hereby abolished, and sec-

tion 3(a) of Reorganization Plan No. 1 of 1968 is hereby repealed. The y

Attorney General shall make such provision as he may deem necessary/
with respect to terminating those affairs of the Bureau of Narcotics
and Dangerous Drugs not otherwise pi'ovided for in the Reorganiza-
tion Plan.

Sec. 4. Drug Enforcement Administration. There is established in

the Department of Justice an agency which shall be known as the
Drug Enforcement Administration, hereinafter referred to as "the
Administration."

Sec. 5. Officers of the Administration, (a) There shall be at the head
of the Administration the Administrator of Drug Enforcement, here-

inafter referre-d to as "the Administrator." The Administrator shall

be appointed by tlie President by and with the advice and consent of the
Senate, and shall receive compensation at the rate now or hereafter
prescribed bv law for positions of level III of the Executive Schedule
Pay Rates (5 U.S.C. 5314). He shall perform such functions as the
Attorney General shall from time to time direct.

(b) There shall be in the Administration a Deputy Administrator
of the Drug Enforcement Administration, hereinafter referred to as;

"the Deputy Administrator," who shall be appointed by the President
by and with the advice and consent of the Senate, shall perform such

S.B. 088
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functions as the Attorney General may from time to time direct, and
shall, receive compensation at the rate now or hereafter prescribed by
law for positions of level V of the Executive Schedule Pay Rates (5
U.S.C. 5316). _ •

(c) The Deputy Administrator or such otl\er official of the Depart-
ment of Justice as the Attorney General shall from time to time desig-

nate shall act as Administrator during "the absence or disability of
the Administrator or in the event of a vacancy in the office of
Administrator.

Sec. 6. Performance of transferred function?, [(a)] The Attorney
General may from time to time make such provisions ns he shall deem
appropriate authorizing the performance of any of the functions trans-
ferred to him by the provisions of this Reorganization Plan by any
officer, employee, or agency of the Department of Justice.

[(b) The Secretary of the Treasury may from time to time make
sucli provisions as he shall deem appropriate authorizing the perform-
ance of any of the functions transferred to him by the provisions of
this Reorganization Plan by any officer, employee, or agency of the
Department of the Treasury.]

Sec. 7. Coordination. The Attorney General, acting through the
Administrator and such other officials of the Department of Justice
as he may designate, shall provide for the coordination of all drug law
enforcement functions vested in the Attorney General so as to assure
maximum cooperation between and among the Administration, the
Federal Bureau of Investigation, and other units of the Department
involved in the performance of these and related functions.

Sec. 8. Incidental traiisfers. (a) So much of the personnel, property,
records, and unexpended balances of appropriations, allocations, and
other funds employed, used, held, available or to be made available in

connection with the functions transferred to the Attorney General
[and to the Secretary of the Treasury] by this Reorganization Plan as

the Director of the Office of Management and Budget shall determine
shall be transferred to the Department of Justice [and to the Depart-
ment of the Treasury, respectively,] at such time or times as the Di-
rector shall direct.

(b) Such further measures and dispositions as the Director of the
Office of Management and Budget shall deem to be necessary in order
to effectuate transfers referred to in subsection (a) of this section shall

be carried out in such manner as he shall direct and by such Federal
agencies as he shall designate.

Sec. 9. Interim 0-fflcers. (a) The President may authorize any person
who, immediately prior to the effective date of this Reorganization
Plan, held a position in the Executive Branch of the Government to

act as Administrator mitil the office of Administrator is for the first

time filled pursuant to the provisions of this Reorganization Plan or

by recess appointment as the case may be.

(b) The President may similarly authorize any such person to act

as Deputy Administrator.
(c) The President may authorize any person who serves in an act-

ing capacity under the foregoing provisions of this section to receive

the compensation attached to the office in respect to which he so serves.

Such compensation, if authorized, shall be in lieu of, but not in addi-
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tion to, other compensation from the United States to which such per-

son may be entitled.

Sec. 10. E-ffective date. The provisions of this Reorganization Plan
shall take effect as provided by section 906(a) of title 5 of the United

States Code or on July 1, 1973, whichever is later.

Chapter 171 ofTitle 28. Tort Claims Procedure

• * • • • • «

Sec. 2680. E^rceptions.

The provisions of this chapter and section 1346(b) of this title shall

not apply to

—

"«-

• *•••*«
(li) Any claim arising out of assault, battery, false imprisonment,

false arrest, malicious prosecution, abuse of process, libel, slander, mis-
representation, deceit, or interference with contract rights : Provided
that., W(th regard to acts or omissions of investigative or law enforce-
ment officers of the United States government, the provisions of this

chapter and section 13^6 (b) of this title shall apply to any claim aris-

ing on or after the enactment of this Proviso out of assault, battery,

false imprisonment, false arrest, abu^se of process or malicious prosecu-
tion. For the purpose of this subsection investigative or law enforce-
ment officer'' means any officer of the United States who is empowered
by law to execute searches, to seize evidence or to make arrests for vio-

lations of Federal law.
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Exhibit 51 : House Debate on Section 2680(h)

March 5, 197

U

CONGRESSIONAL RECORD—HOUSE 5285

- H. Res. 947

.
* Resolved, That upon the adoption, of thl3

resolution the bill S.M. 8245, to amend Re-
organization Plan Numbered 2 of 1973, with
the Senate amendments thereto be, and the
same la hereby, taken from the Speaker's
table to the end that the Senate amendments
be, and the same hereby are, agreed to. ,

The SPEAKER. Is a second de-
manded? ' '

Mr. HORTON. Mr. Speaker, I demand
a second.
Mr. WIGGINS. Mr. Speaker, I demand

a seccnd.
The SPEAKER. Is the gentleman from

New York (Mr. Horton) opposed to the
legislation? , .

Mr. HORTON. No, I am not. Mr.
Speaker. ,

Mr. WIGGINS. Mr. Speaker, I am op-
posed to the resolution.
The SPEAKER. Does the gentleman

from California demand a second?
Mr. WIGGINS. Mr. Speaker, I demand

a second.
The SPEAKER. Without objection, a

second will be considered as ordered.
There was no objection.
The SPEAKER. The Chair recognizes

the gentleman from California (Mr.
HotlFIEU)).

Mr. HOUPIELD. Mr. Speaker, I am
calling upJIJl. 8245 to rectify an In-
equity and to alleviate a serious problem
In the Immigration and Naturalization
Service. ,

-

As Members will recall. Reorganization
Plan No. 2 of 1973 was allowed to go into
effect by a vote of 281 to 130 on June 7,

1973. The effective date as specified in"

the plan was July 1, 1973. The plan dealt
prloiarily with the creation of a new
Drug Enforcement Administration in the
DQ>artment of Justice but contained
provisions affecting the Immigration and
Naturalization Service in Justice and the
Bureau of Customs in Treasury. During
the consideration of that plan it was
brought to the attention of the com-
mittee that section 2 of the plan as
drawn would produce difficulties in ad-
ministration which had not been fore-
seen. Section 2 would have transferred a
number at employees—approximately
900—of the INS tothe Department of the
Treasury who woifld be made a part of
the Inspection force of the Bureau of
Customs. RepresMitatlves of the am-

. ployees of the INS in testimony before
the committee and in other representa-
tions to the admliflstration pointed out
the difficulties that would result from
this transfer. They agreed to withdraw
their opposition to ^e plan if the ad-
ministration and.T)ur committee would
submit to th^ Congress a bill deletlnt
section 2. This was the only way in which
Uie plan could be remedied as we all know
reorganization plans cannot be amended
during their consideration by the

y HJR. 8245 is the result of that com-
^TROVIDING FOR AOREEINO TO SEN- mitment and would accomplish the ob-

ATE AMENDMENTS TO HJR. 8245. Jective agreed to.- That biU passed the __*TO AMEND BEORGANIZATION House unanimously on July 17, 1973. It I
PLAN NUMBERED 2 OP 1973, . ^ was returned to us by the Senate, how- |

Mr. HOLIFIELD. Mr. Speaker, I move ever, on December 3, 1973, with an
to suspend tlie rules and pass t*ie reso- amendment that would permit the Gov-
lutkm (H. Res. 947) to a«ree to Senate emment to be »ued by those who are vlc-

meiidments to HJi. 8245, to amend Re- tlins of acts or omissions of Investigative

flrganlsatlon Plan Numbered 2 of 1973. or law enforcement officen of the VS.
ItM Clerk read as follows: Government. The Senate amendment
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was precipitated by the unforttinate In-

cident in CoUlnsvllle, HI., last year in

which officers of the Bureau of Narcotics

and Dangerous Drugs of the Justice De-
partment were involved in an Illegal en-

try, assault, battery, and the destruction

of property of an Innocent citizen. Tech-
nically, since the amendment amends an
act not in the jurisdiction of the Com-
mittee on Government Operations it

would be considered nongermane.
As my colleagues know, I am one who

has objected to nongermane amendments
being placed on House bills by the Sen-
ate. I am, however, sympathetic with
the objective that the amendment seefcs

to achieve as I deplore the apparent vio-

lation of personal and constitutional

rights which the Collinsville incident re-

vealed. ^ '->.:._ . . /

I also believe vei^ strongly that the
Immigration Service should be able to

make its plans for future activity with
the certainty that the passage of this

legislation will provide. We have a very
serious problem of illegal aliens in this

country. Los Angeles County in my State
and the Southwest generally are being
literally overrun by aliens who find ways
to get through the border patrol and our
INS inspectors at ports of entry. This Is

a problem that demands immediate and
concerted attention and the stepped-up
activity of the INS if we are not to be
completely inundated. But as long as con-
gressional action is unfinished, the uncer-
tainty about jobs and status among INS
personnel Is having a severe effect on
morale and work In the INS. General
Chapman, the new head of the Immi-
gration and Naturalization Service, called
on me to expre.ss his great concern about
the problem, as have numerous other of-
ficials of the Justice Department and the
administration. The American Federa-
tion of Government Employees, which
represents a number of the INS person-
nel, has also made representations about
the need for a quick resolution of this
problem.

I have, therefore, requested the fore-
bearance of Members who object to the
procedure which is often followed by the
Senate so that we can put this matter
behind us and get on with the Important
task of strengthening the Immigration
Service as the Director of OMB prom-
ised that it would be strengthened.

I am aware that there is pending be-
fore the Donohue subcommittee of the
Committee on Judiciary legislation re-
quested by the administration which is

more comprehensive in scope than the
Ervin amendment in this bill. In view
of the circumstances, however, I feel
we should not hold up the passage of
this bill pending action on the broader
legislation.

This action today on the Senate
amendment does not foreclose further
legislation from the Judiciary on the
antl-no-knock problem.
Mr. DONOHUE. Mr. Speaker, will the

gentleman yield?

Mr. HOLTFIELD. I yield to the gen-
tleman from Massachusetts.
Mr. DONOHUE. Mr. Speaker, I favored

Reorganization Plan No. 2 as it was
presented to the House on June 5, 1973,
when it was repre.-ientcd by Chairman

HoLinxu> that be bad agreed with tb«
representatives of the employees of the
Immigration and Naturalization Service
that if they withdrew their opposition to
Reorganization Plan No. 2 as presented,
his committee would present to the
Congress a bill deleting section 2 which
would have had the effect of transferring

the Immigration and Naturalization in-

specting force from the Justice Depart-
ment to the Bureau of Customs. I am,
therefore in favor of H.R. 8245 wliich

Is the result of that commitment. I ac-

cept the principle agreed to by the Gov-
errunent Operations Committee with tho
representatives of the employees of the
inspections force of the Immigration and
Naturalization Service. However, I have
reservations about its passage in its

present form for the reason that In HJl.
8245 as it Is before us today, there is &
nongermane amendment inserted by the
Senate when H.R. 8245 was before that
body. This Is an amendm«it entirely

tinrelated to the subject matter of H.R,
8245 as it passed the House, and the
amendment is not within the jurisdic-

tion of the Committee on Government
Operations but within the jurisdiction

of the House Committee on the Judiciary
since it involves an amendment to the
Tort Claims Act. ,

I conclude from the statement of the
gentleman that he is a strong opponent
to nongermane amendments.
Mr. HOLIFIELD. That is right.

Mr. DONOHUE. And he is a strong
opponent for one committee to Invade
the jurisdiction of another committee.
Mr. HOLIFIELD. That Is right
Mr. DONOHUE. Therefore, the gentle-

man says that these amendments with
reference to no-knock law should not be
in here.

Mr. HOLUTELD. That Is right.

Mr. DONOHUE. Now. did the gentle-
man take any steps to remove them or
to correct them?
Mr. HOLIFIELD. Yes; I conferred with

the people on the other side and they
are adamant. Senator Ervin put this

amendment on. They are adamant in
getting this.

The gentleman knows the problems we
have dealing with the other side. I could
not get this bill from the Speaker's desk
under unanimous consent I had to take
this route and risk my own bill by getting
a two- thirds vote In order to save the 900
men that were going to be transferred
from the Immigration and Naturaliza-
tion Service.
Mr. DONOHUE. Could this matter not

have been referred to the Committee on
Rules? ,

Mr. HOLIFIELD. Mr. Speaker. I tried
to get a waiver from the Rules Com-
mittee on nongermane amendments to
the FEA bill so that I could pick up the
Senate bill. I tried to get a wftlver, and
the Rules Committee tells me that they
are against giving waivers on nonger-
mane amendments, and I think they are
right. I believe the Rules Committee
ought to develop a rule which would face
this terrible problem we have.
This Is one of the frustrations of com-

mittees of the House which are expert
in certain fields and are trying to do a
good job. When "a bill'goes over there.

they ban? Christmas tree ornaments all

over It. A ,. . .J 1
-

. A
Mr. Speaker, I am Just as much sigainst

tills practice as the gentleman from
Massachusetts is, but we are now 6
months into this year; Reorganization
Plan No. 2 is in effect; the admlnistra-<

tion has not yet put into effect all these
things, but are going to put them into
effect. I am doing this in desperation.

If I do not get a two-thirds vote today;
I will go to the Rules Committee and try
to get a waiver. ..... . t.'

Mr. DONOHUE. Mr. Speaker, could
this matter not have been handled other-
wise by having it go to a committee, on
conference?
Mr. HOLIFIELD. Mr. Speaker, 1

could not get it from the Speaker's desk
except by unanimous ccxisent to go to
conference, and 1 was informed that I

could not get it.

Mr. DONOHUE. Did the gentleman ask
that a conference committee' be formed
tfi iron out the differences between the
House version and the Senate version?
Mr. HOLIFIELD. Mr. Speaker, I did

not, Ijecause under the parliamentary
situation I must rise and ask unanimous
consent to take from the Speaker's desk
the legislation and send it to conference.
I could not get that. I was told that dif-
ferent Members would object.
Mr. DONOHUE. Did the gentleman

make that request in the House?
Mr. HOLIFIELD. No, I did not make it

because I felt it was futile. I had been
told by Members that they would object
to it.

Mr. DONOHUE. Is that not the cus-
tomary procedure?
Mr. HOUFIELD. No. it Is not the cus-

tomary procedure. It is one of the cus-
tomary procedures. Another way Is to put
it under saspenslon for a two-thirds vote.
Another way is to get the Rules Com-
mittee to waive the point of order against
nongermane amendments. I was told
that I could not get that.
Mr. DONOHUE. Did the gentleman

make the request of the Rules Com-
mittee?
Mr. HOLIFIELD. I talked to some of

the Members.
Mr. DONOHUE. I mean formally.
Mr. HOLIFIELD. No. but I will go be-

fore the committee and ask them for a
rule if this bill is defeated today. They
tell me they will turn It down, but I will

still go before the committee and ask
them.
Mr. WIGGINS. Mr. Speaker. Members

of the House, first let me emphasize this
point: This is not a simple jurisdictional
squabble between the Committee on
Government Operations and the Com-
mittee on the Judiciary. This Involves a
very Important and delicate govern-
mental issue.

The basic thrust of the bill before us
deals with governmental reorganization.
a bill which is needed and which I sup-
port; but when that bill went to the Sen-
ate, without hearings, an amendment
was added. That amendment deals with
the exclusionary rule.

I assure the Members that this is an
Important subject. That amendment
creates a civil cause of action by amend-
ment to the Federal Tort Claims Act for
intentional torts committed by law en-
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forcement ofiElcers. The specific problem
envisioned by the proponents of the
amendment were fourth amendment vi-

olations where a police officer may Im-
properly enter the premises of a suspect.
! The purpose of the amendment was to
give a civil remedy to the aggrieved per-
son for Injury and damages sustained by
reason of that entry. ; ^ : ; n
By way of backgroimd, for many years

In this country. It has been the law.
adopted by the Supreme Court, that evi-
dence obtained as a result of an Illegal

search and seizure is not admissible In
the trial of a defendant. This judicially

created doctrine Is known as the "ex-
clusionary rule." ),..
Mr. Speaker, the implementation of

that rule has raised many problems,
problems which I believe are well known
to the Members. There has been a great
public dissatisfaction with the effect of
that rule in specific cases, because clearly

on some occasions it prevents probative
evidence, often decisive on the question
of guilt, from coming to the attention of
the jury. ; '

As recently as 1971 the Supreme Court
considered this problem In the case of
Bevins against Six Unnamed Federal
Narcot'.js Agents, and in that opinion
the Chief Justice suggested that perhaps
the Congress ought to consider a civil

remedy for persons aggrieved by reason
of illegal search and seizure. In response
to that invitation, a bill is now pending
before the Committee on the Judiciary.

The effect of the Senate amendment
Is to effectively oust that committee from
its consideration of this measure and to

adopt a very profound and far-reaching
measure without committee hearings
either in the Senate or In the House.
The issue is too Important to be treated

summarily. " ^ '•

I do not wish to' be understood as being
necessarily against the creation of a civil

remedy in the case of fourth amendment
violations. - ' • • i.'''

.

- I think there Is great promise for such
a remedy as an alternative to the exclu-

sionary rate, but it ought not to be
adopted in haste and it ought not to be
adopted absent consideration by com-
mittees having jurisdiction over that

delicate subject. However, such is the
situation that confronts the House right

now: Whether to agree to a Senate
amendment which creates this new cause

of action without hearings in the Senate
or without hearings on the House side. -

Mr. Speaker, I want the Members all

to know that the Senate pn«x)sal which
Is before us now raises a whole host of

problems, very difficult problems, which
have been researched and briefed in the
document which is before me. I am going
to ask unanimous consent to extend my
remarks and place that brief in the

Suffice It to say now, Mr. Speaker, that

If this Congress acts In haste and adopts
the Senate amendment, it is going to do
possible prejudice to the legitimate rights

of innocent persons accused of crimes,

and It Is going to do possible priejudlce

to the rights of the Oovemment In pur-
suing causes of action In prlmlnal

Just by way of illustration only, the

granting of a civil cause of action simul-
taneous with an arrest is to open up all

forms of civil discovery proceedings,
which would be totally inconsistent with
an ongoing criminal trial; and this pro-
cedure may well be used solely for dis-
covery purposes." as distinguished from
the successful prosecution of a civil
claim.

'

'• 1

I wish the Members to understand
this, too: That many of the victimis of
illegal searches and seizures are "pretty
bad guys." The Members should under-
stand that a door can be Illegally kicked
down and the police may find on the
other side of that door a person cutting
up 50 pounds of heroin. That person may
pot be tried and convicted, by reason
of the illegal search, but we are giving
him a 'civil cause of action for kicking
down a door by reason of this legislation.
Such a consequence is a fact that Mem-
bers ought to ponder before they vote
in haste.
The proper remedy at this tune Is to

vote "no" on this suspension and to per-
mit the Committee on the Judiciary to
give judicious consideration to this very
difficult and most delicate question in-
volving the proper Implementation of
the fourth amendment of the UJ3.
Constitution.
Mr. BUTLER. Mr. Speaker, will the

gentleman yield?
Mr. WIGGINS. I will be happy to yield

to the ranking member of the subcom-
mittee, the gentleman from AHrglnla
(Mr. Butler).

,

Mr. BUTLER. Mr. Speaker, Is the gen-
tleman prepared to state with some
degree of certainty what the effect of
the Senate amendment Is on the Fed-
eral Tort Claims Act, and on the ex-
clusionary rule at this time?
Mr. WIGGINS. WeU. I am prepared

to say this: That the Federal Tort
Claims Act is amended by reason of this
legislation to submit the UjS. Govern-
ment to a civil cause of action by rea-
son of the intentional torts specified in
the amendment committed by law en-
forcement officers. ,

That is a new cause of action and a
new right not presently existing imder
the Federal Tort Claims Act.
Mr. BUTLER. But Is It not correct,

however, that because of this the effect
on the exclusionary rule is not clear? Is
thafeTiot 9, fair statement?
Mr. WIGGINS. I will answer ^n ihls

way. Many of us have been concerned
for many years about the rigid and
mechanical operation of the exclusion-
ary rule. One suggestion made by such
an eminent person as the Chief Justice
of the UJ3. Supreme Court has been to
create a civil remedy. I think that is

worthy of exploration. However, under
this legislation the remedy is created
without the benefits of that exploration
and without modifying this exclusionary
rule.

Mr."BUTLER. I thank the gentleman.
It is also perfectly clear that we have

not had an opportunity either In our
committee or in the Senate to explore
th^ effects of this civil remedy on the
exclusionary rule and its extensive rami-
fications.

I understand that the gentleman has

filed with his comments the brief re-
cently prepared for the subcommittee as
to the questions raised with reference to
this matter. . <. .

I want to associate myself with the re-
marks of the distinguished gentleman
from California and state most -emphat-
ically that if we are going to undertake
to create a civil remedy of this extent
and of this far-reaching effect without
exploring it, then we are going to make
a serious mistake. Doing it in the name
of benefiting 900 members of the Border
Patrol it seems to me once more brings
the Congress of the United States into
low repute with the people of the United
States. ' • -

Mr. WIGGINS. I thank the gentleman
for his remarks. '

I believe the Members ought to realize
that this Senate amendment was an
emotional response to the unfortunate
Collinsville case in Illinois. The Senators
from Illinois were properly concerned
with that Incident and responded by cre-
ating on the Senate floor this civil rem-
edy, believing that that was the typical
situation; namely, a wholly innocent per-
son put upon by Federal officers.

I want to remind you that most of the
people who are affected by illegal
searches and seizures are not at all that
Innocent.
Mr. DONOHUE. Will the gentleman

yield?
Mr. WIGGINS. I yield to the gentle-

man.
Mr. DONOHUE. This does not create a

new remedy, does it? The Innocent victim
still has a civil remedy against the per-
son who violates his rights. Is that right?
Mr. WIGGINS. An individual alway«

has a remedy by reason of the tort com-
mitted on his person or on his property.
This bill, however. Imposes liability on
the U.S. Government for this intentional
misconduct of its agents.
Mr. DONOHUE. m Other words, it

shifts the liability from the individual to
the UJ3. Government?
Mr. WIGGINS. Presumably the in-

dividual remains responsible for his own
torts, but it extends liabUity of the Gov-
ernment as wen.
Mr. DONOHUE. And it only applies to

law enforcement officers. It does not
apply to any other Federal employees
that might violate the rights of an ^-
dlvldual. Is that not so? '

!

Mr. WIGGINS. The gentleman Is cor-
rect, as I understand the bill.

Mr. Speaker, since at least the time of
BiveTis V. Six Unknown Named Federal
Narcotics Agents, 403 U.S. 388 (1971),
nmnerous proposals have been studied
for providing an adequate tort remedy
for victims of illegal searches. The key
word Is adequate since an illusory remedy
might serve to eliminate any means of
redress, given the possibility that courts
might see such an apparent remedy as a
basis for modifying or eliminating the
exclusionary rule. The problem is one of
no small complexity and the proposals
presented in H.R. 8245, while certainly a
step In the right direction, present prob-
lems both fbr law enforcement and for

the victim of official excesses. A brief dis-

cussion of some of these difficulties tdk-
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1. P10BUM8 PRISENTID TO THI VICTIM

A. The remedy Is not exclusive.

While this Is a problem lor law en-

forcement it also presents some difficul-

ties to the victim of an Illegal search or

arrest. In a typical situation an aggrieved

party would Join both the offending

agent or agents and the United States.

The Government may well decide that

the case should be settled but the agent

who, proportionately, has more to lose

may choose to contest the suit. Thus a
recalcitrant party may force litigation

where the interests of Justice and the vic-

tim would require settlement. In the al-

ternative, the U.8. attorney may be

more Interested In" a criminal prosecution

against the victim and thus might fight

out a lawsuit of dubious validity In order

to avoid a collateral bar on the criminal

charges as might be the result of an out

of court settlement.

B. Judgment as a bar.

Twenty-eight U.S.C. 2676 states that a

Judgment In a Torts Claim Act action is

a bar to further claims. Arguably that

would mean that the loser of a civil suit

could not bring a motion to suppress even

where the United States had not been a

party to the Judgment in the suit Itself.

Thus, a situation could arise where the

Government settled out of a case before

Judgment but the court held against the

victim in his suit agaln.st the agent. The
United States could then bring criminal

charges against the victim and he might
well be barred from bringing a motion
to suppress because of the Judgment
against him, even though the Govern-
ment had InformaUy admitted wrong-
doing.

C. Alternative to exclusionary rule.

The exclusionary rule has increasingly

come under attack. The suggestion of

Chief Justice Burger In Blvens that the
rule be replaced with a tort remedy Is

one that has ample support. A court
might easily see this proposal as an alter-

native to the exclusionary rule and thus
eliminate the rule in favor of a tort re-

medy that may. in this form, be some-
what Illusory. This is especially true with
Indigents who have some guarantees In

a criminal proceeding that they will re-

ceive both free and adequate counsel. In
a civil remedy, left to their own resources

and with the limit on attorney's fees con-
tained in 28 U.S C. 2678, they may find

themselves with no remedy at all or with
the ability to remedy a constitutional

violation dependent on one's wealth.

D. Fifth amendment problem.
Simmons v. United States. 390 U.S. 372

(1968), bars the use of testimony made
In suppression hearings In the underlying
criminal action, thus protecting a vic-

tim's right to protest a constitutional
violation while simultaneously protecting
his fifth amendment rights The Torts
Claims Act of course contains no such
provision and since the proceeding Is civil

In nature the Simmons rationale might
not prevail. In any event the Intended re-

sult should be spelled out clearly so that
the Simmons approach Is not abandoned
without consideration.

E. Lack of purUtlve damages.
The actual damages against a victim of

an Illegal search may wen be minimal.

The collateral effects may be enormous.
The Collinsville situatiwi provides- a
classic example of the type of situation

where the effects of the UlegaUty go far

beyond the actual damages done. The
provision of 28 VS.C. 2674 barring puni-
tive damages Is inappropriate to a situa-

tion such as Illegal searches, where a
proper remedy not only compensates the
victim but deters the perpetrator. In fact,

since a court may be highly reluctant to

award damages to a victim of an Illegal

search where it Is shown that he was
found with, for instance. 50 pounds of
heroin, liquidated damages may be neces-
sary for a proper remedy. ,

P. No limit on discovery.

Since the civil rules provide much
broader discovery than do the criminal
rules, a prosecutor might use the civil

suit as. a means of obtaining discovery
of the defendant's case. An adequate
remedy would require the use of the
criminal rules for discovery in those cases
where the criminal proceeding, if there
Is one, has not been termii;ated.

Q. Speedy trial

A prosecutor might well use the exist-

ence of a civil suit to delay the trial of

a defendant to the defendant's disadvan-
tage. The blame for the delay could then
be placed on the defendant and a remedy
for the denial of the speedy trial right
might then be foreclosed.

H. Civil death
A victim of an Illegal search might

choose to bring his action after the crim-
inal proceeding for any number of rea-

sons—Including desire for a speedy trial

and fifth amendment worries. If the pro-
ceeding leads to Incarceration the pris-

oner may then be faced with a civil death
statute barring him from bringing civil

actions. Since State law governs under
the Tort Claims Act the bar might be
used against him in seeking a redress

for a valid grievance. An extreme ex-
ample would be where the trial court had
found that the search was Illegal and
the e/ldence should be suppressed but
a conviction nevertheless resulted. Thus
a wrong could be found where no remedy
was available.

n. PBOBLEMS rOR LAW ENrOECXMENT

A. The remedy Is not exclusive.

An action against an agent Is liable,

economically, to be a futile gesture.
Weighing this against the very real pos-
sibility of overly exces.<!lve caution caused
by the possibility of being sued mitigates
against a nonexclusive remedy. If ac-
tions are barred against truckdrlvers for
their Intentional torts (28 U S C. 2679
<b) ) why should an agent acting under
orders or In good faith be subject to law-
suits when the action against the Gov-
ernment serves the interest of both the
victim and society? A bill with a provi-
sion Insuring disciplinary action propor-
tionate to the culpability Is far more
desirable.

B. No limit on discovery.

Again the use of the civil rules may
provide a potential defendant with
greater discovery than permitted under
the criminal rules, thus creating a flood
of frivolous law suits brought for pur-
poses of gaining discovery rather than
damages For every motion to suppress

existing today there will be one suit for

damages upon the enactment of a bill

permitting civil rules to be used.
- C. Relation to criminal proceedings.
An adequate remedy would spell out

the natiire of the remedy in relation to

potentlall criminal proceedings. Where
an illegal search has taken place there

is little to stop an unscrupulous prosecu-
tor from trading a commitment not to

seek an Indictment for an agreement not
to sue. The important question of the
order of proceedings is one that should
be resolved. Venue is also Important since

th» civil suit might well take place in a
district different from the criminal ac-

tion and contrary results might then be
reached.
D. State law problems.
The Tort Claims Act is tied to torts,

not to constitutional violations, and is

dependent on State law. Thus a State
might have a statute forbidding all wire-
tapping or a case holding all wiretapping
to be a tort. Would a Federal officer op-
erating with a valid court-ordered wire-
tap be liable for civil damftges If such
acts were a tort in the State? The Su-
premacy Clause might not apply where
the Federal statute has stated that State

rule governs. If a State s rules as to night

time warrants were stricter than consti-

tutional standards would an officer, act-

ing within the Constitution, be liable for

civil damages? Added to this is the in-

herent problem of making important as-

pects of Federal criminal procedure de-
pendent upon the State in which a Fed-
eral officer is acting and not upon na-
tionally applicable constitutional prin-

ciples.

The proposed remedj- is a significant

move In the right direction and the prob-
lems brought to the fore by the Incidents

at Collinsville certainly suggest a need
for rapid congressional action. But the

problems, though solvable, are very com-
plex, and well-Intended but hasty action
which later turns out to be Inadequate
for the victim and unnecessarily detri-

mental to effective law enforcement cer-

tainly does no service eltlier to the vic-

tim or to society in the long run.

Mr. HOLTFIELX). Mr. Speaker, I yield

such time as he may use to the gentle-

man from Texas (Mr. White).
Mr. WHITE. Mr. Speaker, I am in

favor of this legislation to prevent the

transfer of 900 immigration inspectors to

the Bureau of Customs for very compel-
ling reasons.
There are 433 official ports of entry

into the United States We have about
1,200 Inspectors who In 1971 had to cope
with 225 million persons—including 91

niillion citizens, many more than once-
passing through theie points. In 1971

alone, inspectors—and border patrol-
men—had to contend with the arrival of

383,000 silrcraft flights originating out-
side the United States and 90,000 ship
arrivals. The importance of the task of

our Immigration inspectors is further
Illustrated by the number of Illegal aliens

who have gained surreptitious entry Into

the United States. Estimates vary from 1

to 2 million and up to 10 million.

With this alarming manpower short-
age in our border enforcement protTam.
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the INS can lU afford to lose 900 immi-
gration Inspectors to the Bureau of Cus-
toms, where the crossover of jurisdic-

tions between the Justice and Treasury
Departments will almost surely liamper
our border enforcement activities. • '

Mr. WIGGINS. Mr. Speaker, I yield 5

minutes to the gentleman from New York
(Mr. Horton). -

Mr. HORTON. Mr. Speaker, I rise In

support of H.B. 8245.

This bill was brought before the House
to repeal those parts of Reorganization
Plan No. 2 of 1973 which transferred to

the Bureau of Customs the document in-

spections authority and some 900 ofiScers

of the Immigration and Naturalization
Service. No other aspects of the plan are
affected by this bill.

Just to set the record straight, It was
brought out that this was a transfer of

personnel from the Immigration and
Naturalization Service that would not
benefit the reorganization plan. There
was an agreement between those who
were concerned about it and the admin-
istration that section 2 would not be put
into effect. Because we could not amend
Reorganization Plan No. 2, we agreed
that we wotild approve It, but later re-

peal section 2. H.R. 8245 is that repealer
and it was passed by the House unani-
mously.

I agree with what the chairman, the
gentleman from California (Mr. Holi-
field) said, that unfortunately the Sen-
ate has attached to this bUl, HJl. 8245, a
nongermane amendment. The Commit-
tee on Government Operations had no
control over this Senate action..

I urge the Members to vote for HJl.
8245 in order to carry out the obliga-

tions and the promises that have been
made to these people who agreed that
the Reorganization Plan numbered 2

should go through back in June of last

year with the understanding that we
would try to repeal section 2. I agree
with the gentleman from California
(Mr. Holifield) that nongermane Sen-
ate amendments ought not to be at-
tached to House bills. As the gentleman
from California (Mr. Holifield) has In-

dicated, we did everything we could to

try to bring this bill without this non-
germane amendment to the floor.

I personally am in favor of the amend-
ment that has been ^ut on by the Sen-
ate because it fe an attempt to prevent
the type of thing that happened in Col-
linsville. 111. But, aside from my own per-
sonal views. It is not germane to the Ju-
risdiction of the Committee on Govern-
ment Operations. But it Is important
that we get Reorganization Plan num-
bered 2 corrected, and we have to do It

by passing H.R. 8245.

The SPEAKER. The time of the gen-
tleman has expired. •-.-'
Mr. HOLIFIELD. Mr. Speaker. I yield

2 additional minutes to the gentleman
from New York (Mr. Horton) so that I

may make a statement. - -

Mr. -Speaker, will the gentleman yield?

Mr. HORTON. I yield to the gentle-

man from California.

Mr. HOLIFIELD. Mr. Speaker, I hold

In my hand ILR, 10439 which was Intro-

duced by the gentleman from New Jersey
(Mr. RoDiNO) and the gentleman from
Michigan (Mr. Hutchinson) on Septem-
ber 20, 1973. That is almost 6 months
ago. That is the bill that I referred to,

the so-called omnibus bill on the Tort
Claims Act. '

r.

The Committee on the Judiciary has
been a liusy committee, we all know that,

and I am not criticizing the committee,
but I am saying that In these 6 months
they have not acted upon the bill that
would have corrected this thing. The
emergency situation has arisen whereby
we are trying to save the border patrol

from being transferred into the Custom
Service, which as everybody agrees is

not the kind of reorganization to be
made.

So, because of that 6-month delay in

not taking care of a matter by the Com-
mittee on the Judiciary, we are faced
with a Senate amendment to a bill deal-

ing with this emergency problem of the
border patrol, and that is why we are
having to take this course of action
today.
Mr. HORTON. Mr. Speaker, I thank

the gentleman from California (Mr.
Holifield) for his comments, and I
think he has made a very important
point. This legislation has been before
the Committee on the Judiciary, this

omnibus bill^ and solar as I know there
have not been any indications as to any
hearings being scheduled on the bill,

and so far as I know nothing will happen
to It until after the Easter recess. I be-
lieve that this bill is very Important in-

sofar as Reorganization Plan No. 2 Is

concerned, so I would respectfully urge
the Members of the House to vote for
H.R. 8245 notwihstanding the - non-
germane amendment.
Mr. HOLIFIELD. I yield such time as

he may ccHisume to the gentleman from
California (Mr. Danielson).
Mr. DANIELSON. Mr. Speaker, and

Members of the House, I rise in support
of the measure now pending before the
House, recognizing the fact that the
amendment added by the Senate is a
nongermane amendment, and does per-
tain to the jurisdiction of the Committee
on the Judiciary.

I would like to point out that, first of
all, the nature of the amendment which
has been added by the Senate is a very
proper amendment and one that most of

us could and should support. Second,
that the Committee on the Judiciary
now has pending before it the bill which
was introduced by the chairman, the
gentleman from New Jersey (Mr. Ro-
DiNO) and the gentleman from Michigan
(Mr. HtrrcHiNSON) . HJl. 10439. which
will provide for a review of the entire

Tort (Claims Act, and it will probably be
before us within the next few montl)$,

and will be able to deal fuUy with, the
subject matter of the Senate amend-
ment that is now before us, to either

eliminate it from the statutes, to Increase

Its scope, or modify it. to do whatever
the Committee on the Judiciary might
seem to ttilnk is the proper thliig to do.

But certainly we should not hold the

Reorganization Plan No. 2 hostage be-

cause of the Senate nongermane amend-
ment.

I therefore urge a vote for this

measure.
Mr. HOLIFIELD. Mr. Speaker. I yield

such time as he may consume to the gen-
tleman from California (Mr. Van Deer-
LIN).

Mr. VAN DEERLIN. Mr. Speaker, I

represent a district which has the busiest
border-crossing point in the entire world.
I have known and respected the chair-
man of the Committee on Government
Operations for more than two decades.
His legislative skills in a difficult parlia-
mentary proceeding have always been
obvious. He finds ways to pass good laws.
I therefore have no hesitancy in rising
now in support of the legislation that he
brings before us under this suspension
of the rules.

Mr. WIGGINS. Mr. Speaker, I yield
such time as he may consume to the gen-
tleman from Massachusetts (Mr. Dono-
hde).
Mr. DONOHtJE. Mr. Speaker, I might

repeat I am not opposed to the bUl
amending Reorganization Plan No. 2, as
originally passed by the House but I am
.conscious of the rules of the House.
The rule of the House which emphasize
its opposition to nongermane amend-
ments, and that is what we have here in
this bill.

Mr. DENNIS. Mr. Speaker, will the
gentleman yield?
Mr. WIGGINS. I yield to the gentle-

man from Indiana.
Mr. DENNIS. I thank the gentleman

for yielding.

Mr. Speaker, I walked in here today
knowing notliing about this particular
measure. I used to be on the Immigra-
tion Subcommittee. I am very sympa-
thetic with the needs of the Border
Patrol, but here, because of a parliamen-
tary problem, as I understand it, we are
about to deal with Imposing a very ser-
ious potential financial obligation on the
Government of the United States, and
with a serious constitutional proposition
in connection with the exclusionary rule.

With all due respect to the chairman,
and with due respect for his problems. I

have to query whether we really ought to

go Into things so fundamental because of
a parliamentary situation created by the
aberrations of the other body. Therefore,
I am going to oppose the suspension un-
der the circumstances.

Mr. HOLIFIELD. Mr. Speaker, of
course, we are handling this legislation

In complete accord with the Rules of the
House. When we handle a bill under sus-

pension, we suspend the Rules of the
House, Including the rule of germane-
ness. That Is the way we, are operating

on this bin and two more bills we have
'scheduled today. We will do exactly the

same thing with them. We will suspend
the Rules of the House, which will In-

clude the rule of germaneness. Of coxirse,

this Is a technical argument that can be

made, but If the gentleman from Massa-
chusetts—^who Is my friend and on my
Committee on Government Operations,

and who has been very courteous to me
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on this matter—Is gfoing to hold heartngs
on this matter, we are going to send thla

bin back over to the Senate. I do not
know how long It will He tt^ere before It

Is accepted. I do not know. ^
I am sure that U he Is going to hold

bearings on this matter and modUy or
eliminate or expand this particular pro-
vision of law, which -aD of us admit
ought to be done, he will have an op-
portunity to do It expeditiously. He
could bring In a simple bill on this with-
in a week from his committee and do
whatever he wants to do with this par-
ticular part of the Tort Claims Act.

I say we are faced here with a realistic

situation. We ar^ proceeding under the
Rules of the House, anjjlhe rules at this

time provide for suroenslon of the Rules
of the House In oroer to get at those
things which we want to get to today In

all three of these suspensions. The other
two are not from my committee. So I

hope that the House will sustain the mo-
tion to accept H.R, 8245 with the
amendment.
Mr. WIGGINS. Mr. Speaker, I have no

further requests for time. I yield back
the balance of my time.
The SPEAKER. "Hie question Is on the

motion offered by the gentleman from
California (Mr. Holitield) that the
House suspend the rules and agree to the
House resolution (H. Res. 947).

The question was taken; tind the
Speaker announced that the ayes ap-
peared to have It.

Mr. DONOHUE. Mr Speaker, I de-
mand a recorded vote.

A recorded vote was refused.
Mr. BUTLER. Mr. Speaker, I object to

the vote on the ground that a quorum
Is not present and make the point of
order that a quorum Is not present.
The SPEAKER. Evidently a quorum is

not present.
The Sergeant at Arms will notify ab-

sent Members.
The vote was taken by electronic de-

vice, and there were—yeas 317. nays 86,
not voting 28, as follows

:

(Ron No. 59)

TEAS—317
AbdDor Brotzman DkvU, Oa.
Abzug Brown, Calif. Davis, 8.C.
Adams Brown, Mich, de la Garza
Addabbo Brown. Ohio Delaney
Alexander Broyhlll, N.C. Denholm
AodersOD. Buchanan Dent

, Calir. Burke, Calif. Derwlnakl
Anderson, ni. Burke. Mao. DIggs
Andrews, N.C. Burll£OD, Uo. DIngell
Andrews, Bfron Donohue
N. Dak. Carney, Ohio Downing

Aanunzio Carter Drinan
Arends Casey, Tex. Dulskl
Armstrong Cederberg du Pont
Aspln Chamberlain Eckhardt
Bafalls Chlsholm Edwards, Ala.
Barrett CTark Edwards, Calif.
Bell Clausen. Ellberg
Bennett Don H. Brienborn
Bergland Clay Esch
BevUl Cleveland Eshleman
Blaggl Cohen Bvlna, Tenn.
Blester Collins. 111. Fascell
Bingham Conable Plndley
Boggg Oonte Pish
Boland Conyers Plsher
Boiling Corman Flood
Bowen Coughlln Flowers
Brademas Cronln Foley
Breaux Culver Ford
Brecklnrldg* Daniel, Dan Forsythe
Brlnklejr Danlela, Fountain
Brooks DomlnlckV. Praser
Broomfleld DanleUon Prellnghuysen

Prenzd ICcKay
yrey MrKlTinay Buppe ;

Pulton IfcSpadden Ryan
Puqua Madden - 8t Oermals
Oaydos Madlgan ° Sarasln '

Oettys ICarazlU Sarbsne*
Olalmo Martin, W.O. Satterfleld '

Glbbona Mathlaa, C»Uf. Schroeder
GUman Matsunaga Seltwrllnc
Olnn Mazzoll Shipley
Gonzales Meeds Shrlver
Orasso Melcher " Shuster
Gray Metcalfe Stkes
Green, Oreg. MezvUuskr Bisk
Green, Pa. Mllford .^ Skublts
OrliEths Miller '^ ' Slack
Grover - Mlnlah Smith. Iowa
Gude Mink Stanton.
Gunter Mitchell, Md. J. WUllAm
Guyer MltcheU, N.T. SUnton,
Hamilton MlzeU James V.
Banley Moakley Stark
Banna MoUohan Steed
Hanrahan Moorhead.Pa. Steele
Hansen. Idaho Morgan Steelman
Hansen, Wash. Mosher Stephens
Harrington Murphj, HI, Stokes
Hastings Murtha Stuckey
Hays Natcher Studds
H»bert Nedzl Sullivan
Hechler, W. V*. Nelsen Symington 'J

Heckler. Mass. Nichols Talcott
Heinz NU Taylor. N.C.
HelstoskI Obey Tea^ue
Henderson O'Brien Ttiompson. NJ.
Hints O'Haxa Thomson. Wla.
Klnshaw O'NelU Thone
Hollfleld Owens Tleman
Holtzman Parrls ToweU, Her.
Horton Passman Udall
Hosmer Patman UUman
Howard Patten Van Deerlln
Huber Perkins Vander Jagt
Hudnut Pettis Vander Veen
Hungate Peyser Vanlfc
Hunt Pickle Veysey
Ichord Ptke Vlgorlto
Jarman Pos«s Waggonner
Johnson. Calif. Podell Waldte
Johnson, Colo. Preyer Walsh
Johnson. Pa. Price, ni. Ware
Jones, Ala. Prltcbaxd Whalen
Jones, N C. Qule White
Jones. Tenn. Qulllen WIdnall
Jordan Rallsback Wilson. Bob
Karth Rangel WUson.
Kastenmeler Rarick Charles H,
Kazen Rees Calif.
Kemp ' Regula WUson.
King Reuss Charles, Tex.
Koch Rhodes Winn
Kyros RIegle Wolff
LAndrum RInaldo Wright
Latta Roberts Wydler
Leggett Roblson. N.T. Wylle
Lehman Rodlno Wyman
Lent Roe Tates -
Litton Roncallo. Wyo. Yatron
Long. Md. Roncallo, NT. Young. Alaaka
Lujan Booney. Pa. Young, Oa.
McCloskey Rose Young, lU.
McColllst«r Rosenthal Young. Tex.
McCormack Rostenkowtkl Zablockl
McDade Roush Zwach
McFall Roy

NATS—a«
Archer Davis. Wis. Mallary
Ashbrook Dellenback Mann
Ashley Dennis Martin. Nebr.
Badlllo Devlne Mathls. Oa.
Baker Dickinson Mayne
Bauman Dunran Michel
Beard Plynt Moorhead.
Blackburn Froehllch Calif.
Bray Ooodllng Myers
Broyhlll, Va. Gross Pepper
Burgener Gubser Powell. Ohio
Burke, Fla. Haley Price, Tex.
Burleson. Tex. Hammer- Robinson, Va.
Butler Schmidt Rogers
Camp Harsha Rousselot
Chapi>ell Ricks Runnels
Clancy Bogan Ruth
Clawson, Del Holt Sandman
Cochran Hutchinson Scherle .

Collier Ketchum Schneebeil
Collins, Tex. KuykendaU 6et>ellus

Conlan Landgrebs Smith, N.T.
Cotter Lott Snyder
Crane McClory 8i>ence

Daniel, Robert McEwen Stelger. Art*.

W., Jr. Mahon

Stelger, Wla. Wampftr* " Wj
Synmu Whlttsn .- - To
Taylor, Mo. Wiggins . To
Thornton, ^ WUllama ' Zle

" »OT VOTINO—28
:..nti

BlatnQc Klucsynskl Be
Brasco

. ,
Long, La. Rooney. N.Tv "'

Burton Macdonald Bhoup
Carey, N.T. MallUard Staggers . . L'i>

Dellums MlUs Stratton --v-
Dom MInshaU,Ohlo Stubblefleld,:
Evans. Colo. Montgomery Treen
GoIdwBier Moss - WhltehunTctt »
Hawkins Murphy, N.T.

, ^
Jones. Okla. Randall . ^ .

So (two-thirds having voted In favor
thereof > the rules were suspended and
the resolution was agreed to.

Hie Clerk, announced the foDowlng
palrv: .

• .: - i 3

.

.-3

Mr. Kluczynakl with Mr. Booney of New
Tork. , .1.' . ,,

Mr. Burton with Mr. Brasco.
Mr. HawUns with Mr. Muiphj a< New

Tork.
Mr. Montgomery with Mr. Carey o( R^w

Tork. '
• -^

Mr. Blatnlk with Mr. Dellums. »>'

Mr. Staggers with Mr. Mainiard. ^ • -fiJ •

. Mr.BeldwlthMr. Shoup. •' ...J.lt
Mr. MoGS with Mr. Treenu . .. ."t'-.j cim.
Mr. Stratton with Mr. Mills. . ^

Mr. StubbleOeld with Mr. Whltehurat.' '. "

,

Mr. Dom with Mr. Randall.
Mr. Brans of Colorado with Mr. MloBhaO

of Ohio
Mr. Macdonald with Mr. Jones of Okla-

homa.
Mr. Long of Louisiana with Mr. Ooldwater.

The result of the vote was announced
as above recorded.
A motion to reconsider was laid on the

table.

21-221 O - 78 - 56
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I. Introduction

In March 1974, with little warning or fanfare, Congress passed a

major amendment^ to the Federal Tort Claims Act that had the effect

of broadly reappraising government responsibility for the torts of its of-

ficials. The amendment brings within the ambit of the FTCA a group

of intentional torts previously excluded, raising once more long stand-

ing questions about the continued viability of the doctrine of sovereign

inmiunity. But since the amendment became law with little pubUc re-

action, its full implications have not yet been felt or assessed, and it

remains largely ignored in practice. This makes such an assessment

particularly timely and important. This article will describe the

amendment, the events that led to its enactment, and the methods by

which it should be interpreted and implemented by the bar and the

courts. Careful attention will be paid to the amendatory process, since

it is believed that through an understanding of that process the amend-

ment can serve as a spur to greater reform of the sovereign immunity

doctrine.

Part of the following discussion will be devoted to reconciling the

existing FTCA scheme with the amendment's requirements in order

to provide a roadmap to practice under the new provision. If our guess

is right, many lawyers who formerly had slight contact with the FTCA
will soon find themselves immersed in it. Therefore, we have re-

viewed some of the basic provisions of the Act in order to show how
the amendment will operate in practice.

The intentional torts amendment was passed during a period that

witnessed a remarkable series of events urgently demonstrating the need

for increased government responsibiUty for the tortious and unconstitu-

tional acts of its officials. From a background of the Jackson State and

Kent State tragedies in May 1970,^ the Supreme Court's decision in

1. 28 U.S.C.A. § 2680(h) (Supp. 1976), amending 28 U.S.C. § 2680(h) (1970).

The amendment became effective on March 16, 1974.

2. The Jackson and Kent State Utigations both raised the issue of the necessity

for state governments to take responsibility for the constitutional injuries caused by their

officials. See Verkuil, Immunity or Responsibility for Unconstitutional Conduct: The
Aftermath of Jackson State and Kent State, 50 N.C.L. Rev. 548 (1972). For resolu-

tions of that issue see Burton v. Waller, 502 F.2d 1261 (1974), cert, denied, All U.S.



871

1976] INTENTIONAL TORTS AMENDMENT 499

Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics^

in June 1971, the May Day mass arrests in Washington in 1971,* and

the Attica debacle in September 1971,*^ the focus upon responsibilities

for abuses of governmental authority is not surprising. And even today

the public is being made aware of activities by the Federal Bureau of

Investigation that have violated rights long thought to be within the

basic protections of the Constitution.® But the pressures that led Con-

939 (1975); Krause v. Ohio, 31 Ohio 2d 32, 285 N.E.2d 736, appeal dismissed, 409 U.S.

1052(1972).
3. 403 U.S. 388 (1971).
4. See Apton v. Wilson, 507 F.2d 83 (D.C. Cir. 1974); Sullivan v. Murphy, 478

F.2d938 (D.C. Qr. 1973).
5. See N.Y. Times, Sept 10, 1971, at 1, coL 2. See generally T. Wicker, A

Time TO Die (1975).
6. Hearings conducted by the Senate Intelligence Committee in the fall of 1975

revealed serious abuses by the intelligence agents of the FBI. Those abuses involved

violations of constitutional and common law rights of thousands of United States citi-

zens. In a statement before the Government Operations Committee, Senator Mondale,
Chairman of the Senate Intelligence Committee Domestic Intelligence Subcommittee,
summarized those abuses as follows:

As chairman of the Subcommittee on E>omestic Intelligence of the Select
Committee, I have spent the past few months immersed in the evidence of
gross abuse of the rights of American citizens by the FBI and other domestic
intelligence agencies. The Bureau's "neutralization" of Dr. Martin Luther
King is a case in point. Between 1963 and his death in 1968, the FBI placed
Dr. King under intensive physical and electronic surveillance, including in six-

teen instances installing bugs in Dr. King's hotel rooms. TTie FBI decided to
use the information it had obtained through this electronic surveillance to "de-
throne" King, and to cultivate and promote a new leader of the civil rights
movement. It used the information to attempt to block Dr. King's being
awarded honorary college degrees. The Bureau attempted to block Dr. King's
audience with the Pope and to discredit him with other churches and the
clergy. It mailed a hotel "bug" tape to King with an enclosed blackmail let-

ter.

Throughout this period the FBI obtained absolutely no evidence that Dr.
King was involved in any criminal or violent activity. There was no evidence
that Dr. King was connected with the Communist Party in any way.

Yet the FBI activities directed at Dr. King were not unique. Our public
hearings in the fall documented similar activities against thousands of other do-
mestic dissidents through the FBI COINTELPRO program. We heard evi-
dence of surveillance of thousands of law abiding citizens by the FBI. The
public record discloses the details of the Nixon administration's Huston plan
to coordinate intelligence activities in a concerted attempt to deprive American
citizens of their constitutional rights. We have also documented the CIA's Op-
eration CHAOS; the NSA's electronic surveillance of millions of international
telephone conversations of American citizens.

This is only a partial list but the point is obvious! Domestic intelligence
programs of the federal government have presented and if not checked will
continue to present a "clear and present danger" to the rights of speech, asso-
ciation, privacy, and the rule of law.

122 Cong. Rec. S 1808 (daily ed. Feb. 18, 1976). Neither Dr. King, his family, the vic-
tims of COINTELPRO, nor any of the other victims of federal government domestic
intelligence abuses have an effective cause of action against the federal government. Al-
though the amendment to section 2680(h) of the Federal Tort Claims Act discussed
in this article may expand government liability to a limited extent, as a general matter
those abuses that involve defamation (e^., the King case and COINTELPRO) or sim-
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gress directly to enact the FTCA amendment did not emerge from these

events. Rather, the impetus was specifically provided by events that

occurred on the night of April 23, 1973, when federal and state narcot-

ics agents mistakenly stormed the homes of two CoUinsville, Illinois,

families in an attempt to apprehend suspected cocaine dealers.*^

n. Legislative History

A. CoUinsville

Herbert and Evelyn Giglotto awoke in their CoUinsville, Illinois,

townhouse at about 9:30 p.m. on April 23, 1973, to the sound of

someone smashing down their door and bursting into their home. Mr.

Giglotto lept from bed; as he entered the hallway outside his bedroom,

he found himself confronted by perhaps five shabbily dressed men.

Brandishing pistols, they forced Giglotto back into his bedroom. They
threw him face down on his bed, tied his hands behind his back, and put

a pistol to his head. Said one, "You move, you're dead. Fm going to

shoot you."^

Evelyn Giglotto, clad only in a negligee, stood horrified as one of

the intruders scteamed abuses at her incapacitated husband. Then
several turned on her, forcing her into a similar position, while others

searched the upstairs room. About fifteen men had come into the

bedroom by this time, some entering and then leaving. Cursorily, the

men identified themselves as federal officers, flashing a badge at Mr.

Giglotto and telling him the house had been under surveillance for three

weeks. The couple, unsure what to think, could hear other men begin-

ning to ransack the downstairs. Throughout the ordeal Giglotto, a

pistol held to his head, tried to identify himself, but the intruders refused

to respond. Some ten to fifteen minutes after the invasion began, one of

the men came into the room holding the Giglottos' bankbook and

insurance papers. "Well, we have the wrong people," he said. The

ply involve a violation of first amendment rights are not necessarily actionable under
the new amendment.

7. The incident was widely reported by local and national news media. ITiese

reports are described herein to show the basis of congressional action, not the truth of

each allegation. See 119 Cong. Rec. 23242 (1973). The Giglottos and the Askews
testified to details of the raids before a Senate subcommittee on May 18, 1973. Hear-

ings on Reorganization Plan No. 2 of 1973 Before the Subcomm. on Reorganization,

Research, and International Organizations of the Senate Comm. on Government Oper-

ations, 93d Cong., 1st Sess., pt. 3, at 461, 475 (1973) [hereinafter cited as 1973

Hearings]. See note 220 infra.

8. 119 Cong. Rec. 23246 (1973), quoting St. Louis Post-Dispatoh, Apr. 29, 1973,

at lA, col. 1.
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men, without apology, untied the couple and permitted them to sit up on

their bed. Even at this point, when Herbert Giglotto tried to put on his

pants, they were ripped from his hand. "I told you not to move." The

agents departed without explanation, leaving behind a smashed televi-

sion, a broken camera, scattered books, scratched furniture, and a shat-

tered antique vase.^

Thirty minutes later, at the nearby home of the Donald Askews, a

similar raid took place. Mr. and Mrs. Askew and their son were seated

at the kitchen table eating dinner when their dog began barking in the

living room. Mrs. Askew went to investigate and was startled to see a

man at the window. She screamed to her husband, who looked up to

find two men standing at his kitchen door—one holding a sawed-off

shotgun—and a third man standing at another door. As in the Giglotto

raid, the men were shabbily dressed, and Askew later said he thought

they were some sort of motorcycle gang. "I figured my boy had been in

a fight or something and they were going to shoot him." Askew
shouted at them to leave and tried to hold closed the kitchen door. After

a struggle the invaders flashed gold badges and insisted they were

special agents. Although bewildered. Askew unlocked the door. His

wife, who had been threatened by the man at the living room window,

fell unconscious in the bedroom. On her revival, the Askews sat down
in their hving room while the agents, still holding pistols, rummaged
through the house. The agents offered little explanation for their

presence. Finally, confessing they had acted on a "bad tip," they left,

giving Donald Askew a telephone number to call.^°

The agents, it became known the next day, had been under the

direction of the St. Louis office of Drug Abuse Law Enforcement

(DALE),^^ a nationwide program established a year earlier on January

1, 1972, by executive order of President Richard Nixon.^^ DALE,
which operated from thirty-eight local offices throughout the country,

had been formed to supplement the work of the Bureau of Narcotics and

Dangerous Drugs (BNDD) by providing a force of attorneys and

investigators, drawn from BNDD and state and local law enforcement

units, who would mount a sustained push against heroin and cocaine

traffic. The Collinsville raids had come as part of an effort to stem

cocaine dealing in the eastern St. Louis area. A month-long investiga-

9. Id.

10. Id. at 23247.

11. Id.

12. Exec. Order No. 11,641. 3AC.F.R. 137 (Supp. 1972).
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tion had led to five arrests earlier on the day of the raids, ^^ and later that

week BNDD arrested Robert Piker, a suspected cocaine dealer, who
gave as his address an apartment adjacent to the Giglottos'.^*

B . Administrative and Judicial Reaction

The St. Louis DALE office's initial response to the Collinsville

raids was to absorb the impact of adverse publicity with minimum
damage to its ongoing program. The office had apparently been effec-

tive its first year in apprehending drug pushers and making charges

against them stick. ^^ In its campaign, however, the fledgUng DALE
reportedly was operating in unhealthy competition with BNDD and was

concerned with its own administrative survival.^* Thus the days imme-

diately after the Collinsville raids saw a local bureaucratic scramble to

mute the impact of the invasions. Yet as public opinion began to bear

heavily,, higher officials recognized the necessity to expose and investi-

gate what had occurred. The initial insistence that the raids had been

conducted under authority of an arrest warrant gave way to the admis-

sion that no warrant had issued; indeed, that permission to conduct the

raids had been specifically denied.^^ Reports of two earUer raiding

improprieties by the St. Louis office surfaced. In one, agents searching

a house in which they eventually found heroin engaged in an alleged

"personal vendetta of wanton destruction," slashing paintings, destroy-

ing lamps and appliances, and otherwise abusing their powers of inves-

tigation.^® That raid had brought a suit by the American Civil Liber-

ties Union. ^*

Another incident had occurred on October 17, 1972, when DALE
agents accosted Sterling Bell, Jr., a predental student at Southern Illinois

University, outside the hospital where he worked. Wearing long hair

and old clothes, one agent allegedly approached Bell, cursing and

demanding identification. He showed a badge to Bell briefly, but the

13. 119 Cong. Rec. 23249 (1973), quoting St. Louis Post-Dispatch, May 1, 1973,

at9A, col. 1.

14. Id. at 23250-51, quoting St. Louis Post-Dispatch, May 3, 1973, at 3A, col. 1.

15. 1973 Hearings, supra note 7, at 456-57; id. at 551-52 (Exhibit 51, Statement

of J. Michael Fitzsimmons, Jr., Regional Director, Region V, Office for Drag Abuse
Law Enforcement).

16. 119 Cong. Rec. 23251-52 (1973), quoting St. Louis Post-Dispatch, May 4,

1973, at lA, col. 5; 1973 Hearings, supra note 7, at 446.

17. 119 Cong. Rec. 23248-49 (1973), quoting St. Louis Post-Dispatch, Apr. 30,

1973, at lA, col. 1.

18. Id, at 23250, quoting St. Louis Post-Dispatch, May 2, 1973, at 8A, col. 1.

19. Id. at 23250, 20862, quoting The National Observer, June 23, 1973.
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student, uncertain whether the man was serious
—"We were standing in

front of Malcolm Bliss Mental Hospital and I thought it was some sort

of nut from there"—turned to walk away. The agent reportedly spun

him around and cocked his fist, at which point Bell hit him. The

student was then jumped by four other officers. After a struggle they

produced handcuffs; Bell claimed he realized only then that his accos-

ters were police officers.

The agents, who later admitted Bell was not the man they sought,

nevertheless processed a charge against him for assaulting a police

officer with mahce and intent to maim.^° One officer who was injured

by Bell in the struggle filed suit against him for damages. Bell, because

of legal expenses, was forced to drop out of Southern Illinois University,

and his wife reportedly became so psychologically disturbed by the

incident that she had to leave her job.^^

The St. Louis Post-Dispatch soon reported that certain of the

agents involved in these earlier alleged abuses were also central figures

in the Giglotto and Askew raids. ^^ On May 1, after an investigation,

Myles Ambrose, the special assistant attorney general in charge of

DALE, suspended four DALE agents. He also requested that St. Louis

police officers who had been involved in the raid be taken off further

assignments in collaboration with DALE agents. ^^ Later, however,

when one of the suspended agents was discovered by the press to have

participated in a raid in Maryville, Illinois, it was revealed that Am-
brose's "suspension" consisted of a full-pay reassignment of the agents

to the St. Louis office of BNDD, where they engaged in "limited duty"

actions, including planning and coordination of further raids. ^* This

discovery prompted further public clamor.

At the national level a memorandum deploring the actions of those

involved in the raids was circulated among the thirty-eight branches of

the agency, warning all personnel that such conduct would not be

tolerated.^** More significantly, at the administrative level, a new agen-

cy that became DALE'S successor, the Drug Enforcement Administra-

20. Id. at 23245, quoting St. Louis Post-Dispatch, Apr. 27, 1973, at lA, col. 6.

21. Id. at 23257, quoting St. Louis Post-Dispatch, June 20, 1973, at 25A, col. 1.

22. Id. at 23250, quoting St. Louis Post^Dispatch, May 2, 1973, at lA, col. 2-3.

23. Id. at 23249, quoting St. Louis Post-Dispatch, May 1, 1973, at lA, col. 2.

24. Id. at 23255-56, quoting St. Louis Post-Dispatch, June 12, 1973, at 12A, col.

6.

25. 1973 Hearings, supra note 7, at 550 (Exhibit 49, Memorandum from Myles
J. Ambrose, Special Assistant Attorney General, Office for Drug Abuse Law Enforce-
ment, to Regional Directors, Chief Investigators, Attorneys in Charge and All Personnel,

May 3, 1973).
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tion (DEA), issued on July 16, 1973, a new statement to all officers

concerning search and seizure policy. The statement forbade use of

"[t]he 'no-knock' authority contained in 21 U.S.C. 879 . . . unless

specifically authorized by the Administrator or Deputy Administra-

tor."^^ Further guidelines discouraged forced entry of a premises with

or without a warrant unless probable cause existed to believe a suspect

was within. Also, enforcement teams were ordered to "wear distinctive

markings, such as badges, caps, or other devices, to identify themselves

to the public and their fellow officers in all cases involving forced entry

and [to] give prior notice of authority and purpose before forcing entry

after being denied admission."^^

While these administrative changes were valuable as procedural

barriers against further abuses, they of course in no way redressed the

injuries suffered by the Askews and Giglottos. The raiding agents had

told the Askews before they left how to contact BNDD officials who
would pay them for property damage.^® Discussions were held with

both couples soon after the raids, but the government offers of repara-

tions proved unsatisfactory.^®

While the Askews' property loss consisted of a single broken door,

Mrs. Askew required hospitalization, beginning within a month of the

raid. Donald Askew claimed to have spent so much time talking to

government investigators and to his own lawyers that he was forced to

sell his service station business. He also alleged that neighbors and

business customers became unfavorably disposed toward him because of

his association with a drug raid.^° On April 25, 1973, the Askews filed

a damage suit for $100,000 in federal district court against the federal

agents involved in the raid, alleging assault, false imprisonment and

violation of civil rights.^^

26. Drug Enforcement Administration, Search and Arrest: A Statement of Policy,

reprinted in 119 Cong. Rec. 24284-85 (1973).
27. Id. at 24285.

28. According to Herbert Giglotto, two federal employees came to his home to

appraise damages the day after the raid. They apparently promised to pay for property

damages. Accounts suggest Askew was given similar information on the evening of the

raid. Id. at 23246-47, quoting St. Louis Post-Dispatch, Apr. 29, 1973, at 27A, col. 3.

29. As Herbert Giglotto told a St. Louis Post-Dispatch reporter: "Yes, they sent

two young men out the next day to take an appraisal for what damages they did. They
were very polite. And that's when it started getting to me ... . I don't think the im-

pact of what they did to our lives ... all they were interested in was how much to

replace the bookcase, and how much does it cost to repair the television." Id. at 23246,

quoting St. Louis Post-Dispatch, Apr. 29, 1973, at 27A, col. 1.

30. Id. at 23246-47, 23242-43, quoting St. Loub Post-Dispatch, Apr. 29, 1973, at

27A, col. 3; N.Y. Times, July 4, 1973, at 38, col. 1.

31. Mat 23243-44,
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The Giglottos maintained that they were the victims of repeated dis-

turbances subsequent to the raid—that FBI investigators visited their

neighbors trying to uncover damaging information about them, that they

received threatening midnight phone calls promising "revenge," that

both their cars were sideswiped. Finally, on July 3, saying "[w]e just

can't take the harassment any more," the family fled Collinsville for an

undisclosed new home.^^ The Giglottos also filed a damage action,

seeking one million dollars.
^^

A Madison County, lUinois, grand jury was convened on May 3,

1973, to consider possible state criminal violations by the federal

agents.^* A federal grand jury began investigation on May 7.^^ After

several weeks of inquiry both the Civil Rights Division of the Justice

Department and the FBI were brought in to supplement the federal

grand jury's work.^^ At this time, the investigation was broadened to

include the Giglottos' charges of BNDD harassment after the raid as

well as the Sterling Bell incident. This flurry of activity did not elim-

inate certain potential conflicts of interest, however. The BNDD, the

FBI and the Civil Rights Division are all agencies of the Justice Depart-

ment. More seriously, the same federal grand jury that was eventually

asked to consider possible action against the DALE agents had, only

a week earlier, returned indictments against alleged drug dealers after

hearing testimony from those same agents.^^

C. Congressional Reaction

( 1 ) Investigation

The Collinsville raids came at a time when several United States

Senators had been working in areas related to those events. Senator

Charles Percy of Illinois had scheduled subcommittee hearings in Illi-

nois for May 18, 1973, on a proposal to meld BNDD and DALE into

one superagency, the Drug Enforcement Administration.^® Later Per-

32. Id. at 23242-43, quoting N.Y. Times, July 4, 1973, at 38, col. 1.

33. Id.

34. Id. at 23251-52, quoting St. Louis Post-Dispatch, May 4, 1973, at lA, col. 7.

35. Id. at 23252, quoting St. Louis Post-Dispatch, May 7, 1973, at 11 A, col. 4.

36. Id. at 23257, quoting St. Louis Post-Dispatch, June 20, 1973, at lA, col. 4.

37. Id. at 23253, quoting St. Louis Post-Dispatch, May 13, 1973. at 3A, col. 1.

38. The Drug Enforcement Administration was finally established by the Reor-
ganization Plan No. 2 of 1973, effective July 1, 1973, as amended March 16, 1974. Pub.

L. No. 93-253, § 1, 88 Stat. 50 (codified at 28 U.S.C.A. § 509 (Supp. 1975)). For an
account of the development and principal features of the plan, designed to place primary
responsibility for federal drug law enforcement on DEA, see S. Rep. No. 469, 93d
Cong., IstSess. (1973).
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cy, expressing shock at the tactics used by the Collinsville agents, invited

both the .Giglottos and the Askews to testify at the hearings. ^^ He
stressed the need for reorganization of the narcotics agencies, suggesting

that "bureaucratic infighting" might have been behind the raids. At the

hearings Percy also struck out against the no-knock authority given drug

agents by 21 U.S.C.§879.'^«

Another Senator who responded to the raids by blasting "no-

knock" authority was Sam Ervin of North Carolina, In a speech before

the Senate on May 10, 1973, Ervin, long a critic of "no-knock"

searches, cited two incidents in Massachusetts and the CoUinsville raids

to support his contention that the "no-knock" authority granted by 21

U.S.G. § 879 was a "giant step in conversion of our free society into a

police state."*^ Ervin acknowledged that the Collinsville tactics—the

entrance without any warrant—exceeded even no-knock boundaries,

but implied that the law itself had encouraged such unlawful abuses.

Ervin promised that unless he received satisfactory explanation of the

incident from DALE'S Myles Ambrose, he would "introduce legislation

repealing or modifying the Justice Department's authority to conduct

no-knock searches."^^

Coincident with these public utterances, both Senators initiated

correspondence and discussions, attempting to ferret out details of the

raids and the broader contours of search and seizure methods employed

by the drug agencies.^^ From this inquiry the Senators recognized that

even repeal of the "no-knock" law would do nothing to recompense

39. 1973 Hearings, supra note 7, at 446.

40. Id. at 474. 21 U.S.C. § 879(b) (1970) reads:

Any officer authorized to execute a search warrant relating to offenses involv-

ing controlled substances the penalty for which is imprisonment for more than
one year may, without notice of his authority and purpose, break open an outer
or inner door or window of a building, or any part of the building, or anything
therein, if the judge or United States Magistrate issuing the waiTant ( 1 ) is sat-

isfied that there is probable cause to believe that (A) the property sought may
and, if such notice is given, will be easily and quickly destroyed or disposed
of, or (B) the giving of such notice will immediately endanger the life or safety

of the executing officer or another person, and (2) has included in the warrant
a direction that the officer executing it shall not be required to give such no-
tice. Any officer acting under such warrant, shall, as soon as practicable after

entering the premises, identify himself and give the reasons and authority for
his entrance upon the premises.

41. 119 Cong. Rec. 15170 (1973). Senator Ervin reemphasized these points on
May 13, 1973, in an address at Chapel Hill to the graduates of the University of North
Carolina School of Law.

42 /rf. at 15171.

43. Letter from Sam J. Ervin, Jr. to Myles J. Ambrose, May 7, 1973, copy on file

in the University of North Carolina Law Library; 1973 Hearings, supra note 7, at 548-50

(Exhibit 48, Letter from Charles H. Percy to Myles J. Ambrose, April 30, 1973).
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financially the victims of abuse by federal officers. Several sources

Ervin contacted, including John Laughlin, Chief of the Torts Section of

the Civil Division of the Department of Justice, pointed out that the

sovereign immunity bar, which precluded successful civil suits against

the federal government for otherwise tortious activity, would limit the

Giglottos and the Askews to suits for compensation against individual

federal officers.**

Ervin learned, however, that the Justice Department had recently

prepared legislation to alter this responsibility by accepting federal

liability for tortious acts, in exchange for legal immunity for officers in

their individual capacities. The proposed vehicle for the Justice Depart-

ment-sponsored change was an amendment of the Federal Tort Claims

Act.**^ At that point Senators Ervin and Percy began to explore their

own amendment to the FTCA.

( 2 ) The Existing Legal Framework

The legal idiosyncrasies of "sovereign immunity," the general term

for the issue around which proposals and counterproposals developed

during the next several months, proved so complex that the parties

involved, because of political exigencies, were unable to deal adequately

with the manifold problems raised by their proposals. It would be

helpful at this juncture, before continuing with a description of the

development of the new legislation, to sketch briefly the principal laws,

doctrines and cases which littered the field and with which the drafters

had to struggle.*®

Sovereign immunity was an English doctrine traditionally said to

be rooted in the idea that "the king could do no wrong." It precluded

suit directly against the crown, although modern scholarship has demon-

strated that many devices were quite regularly employed to circumvent

44. Memorandum from Mark Gitenstein and Harvey Stuart, Staff Counsel, Consti-

tutional Rights Subcommittee of the Senate Committee on the Judiciary, to Bob
Smith, Chief Counsel, Senate Committee on Government Operations, at 3, copy on file

in the University of North Carolina Law Library.

45. 28 U.S.C. §§ 1346(b), 1402, 1504, 2110, 2401-02, 2411-12, 2671-80 (1970).

46. For accounts and analyses of governmental immunity in the United States see

generally Borchard, Governmental Responsibility in Tort: VII, 28 Colum. L. Rev. 577,

734 (1928); Borchard, Governmental Responsibility in Tort, 36 Yale L.J. 1, 757, 1039

(1926-27); Borchard, Government Liability in Tort, 34 Yale L.J. 1, 129, 229 (1924-

25); Davis, Tort Liability of Governmental Units, 40 Minn. L. Rev. 751 (1956);
Jaffe, Suits Against Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev.

1 (1963); James, Tort Liability of Governmental Units and Their Officers, 22 U. Cm.
L. Rev. 610 (1955).
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the injustice and unworkability of such a doctrine strictly construed.*^

For various reasons, the American colonies, after fighting to overthrow

English monarchy, did not reject sovereign immunity, however incon-

sistent such a course seemed with republican philosophy. Some have

suggested that this survival in seemingly alien poUtical soil had to do

with the economic precariousness of the new union, but it is likely that

some property Hmited variant of the doctrine is a necessary aspect of

government.^® Chief Justice John Marshall specifically embraced the

idea in Cohens v. Virginia,*^ a case in which the Supreme Court held

that the United States was immune from suit unless it had given its con-

sent to the action.^^ The susceptibility of the states to suits by United

States citizens also was the subject of a celebrated early case, Chisholm

V. Georgia,^^ in which the Supreme Court found the state of Georgia

subject to suit by a citizen of South CaroHna.'^^ Principally in reaction

to Chisholm, the eleventh amendment was ratified to limit state Uabil-

ity.^^ In 1855, by passage of the Court of Claims Act, the federal gov-

ernment began to acknowledge that an absolute bar against suit was

impractical.^* Later, in 1887, the Tucker Act*^^ was passed to expand

jurisdiction over contractual issues. However, until 1946, most private

grievances outside the contractual area were answered—if at all—only

by the passage of private bills through Congress.*^® In 1946, the fed-

eral government broadened its own liability considerably by passage of

the Federal Tort Claims Act,^'' which permitted recovery against the

47. Jaffe, supra note 46, at 1-19.

48. See notes 167-70 infra.

49. 19 U.S. (6 Wheat.) 264 (1821).

50. /J. at 41 1-12.

51. 2 U.S. (2Dall.)419 (1793).

52. U.S. Const, amend. XI reads: 'The Judicial power of the United States shall

not be construed to extend to any suit in law or equity, commenced or prosecuted against

one of the United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State." While the amendment speaks only of suits by citizens of another state

or of foreign states, the Supreme Court subsequently extended the exclusion to include

suits by a state's own citizens in Hans v. Louisiana, 134 U.S. 1 (1890).
53. Act of Feb. 24, 1855, ch. 122, § 1, 10 Stat. 612 (codified at 28 U.S.C. §§ 171-

74 (1970)). Initially the act established the court only as an advisory body to Con-
gress, which had power of approval over the court's recommendations. By Act of March
3, 1863, ch. 92, § 7, 12 Stat. 766, Congress gave the court the right to render final judg-

ments (now codified at 28 U.S.C. § 2519 (1970)).
54. Act of March 3, 1887, ch. 359, § 1, 24 Stat. 505 (codified at 28 U.S.C. §§

1346(a), 1491 (1970), as amended, (Supp. II, 1972)).
55. Act of Mar. 3, 1887, ch. 359, 24 Stat. 505 (codified in scattered sections of

28 U.S.C).
56. See generally Holtzoff, The Handling of Tort Claims Against the Federal Gov-

ernment, 9 Law & Contemp. Prob. 311 (1942); Note, Tort Claims Against the United
States, 30 Geo. L.J. 462 (1942).

57. Act of Aug. 2, 1946, ch. 753, tit. IV, 60 Stat. 842. An analytical account of
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government for the negligent acts of its employees.^® Certain subse-

quent congressional acts abrogating immunity defenses have created

other pockets of exceptions to the general rule of federal nonliability.^^

It is important in this brief review to distinguish between the

federal government's hability for the acts of its employees and employ-

ees' individual liability for the same acts. While federal "entity" Hability

developed pursuant to the doctrines and statutes sketched above, indi-

vidual Uabihty was generally determined under state statutory and

common law.^^ Thus, while the federal treasury could not be tapped

for an illegal invasion of a citizen's privacy, the federal officer or

employee involved could lose his private fortune if state law permitted.

Federal laws were enacted in the post-Civil War period that allowed

a federal recovery against state officials who exceeded their authority.

The rediscovery since the 1950's of the Civil Rights Act of 1871,^' for

example, has provided a meaningful federal remedy for a wide range of

opprobrious action by state officials, but the concurrent growth of an

individual immunity doctrine has clouded the ultimate effectiveness of

that remedy.®^

the enactment of the FTCA may be found in 1 L. Jayson, Handling Federal Tort
Claims: Administrative & Judicial Remedies § 60 (1974) [hereinafter cited as

Jayson]. For a bibliography on the FTCA see Gantt, Indexed Bibliography of the

Federal Tort Claims Act (pt. 2), 24 Fed. B.J. 226 (1964); Gerwig & Gantt, Indexed
Bibliography to the Federal Tort Claims Act—1965-1969, 29 Fed. B.J. 129 (1969-70).

58. Actually, the scope of the FTCA is somewhat broader than negligent torts

—

it permits suits for the intentional torts of trespass and invasion of privacy. See notes

98-99 and accompanying text infra.

59. For a comprehensive treatment of all compensatory remedies available under
statute to litigants against the federal government, see Jayson, supra note 56, §§ 1-21.

60. It is also important at the state law level to distinguish state governmental lia-

bility from municipal liability, and the liability of various governmental entities from
that of state or local officers and employees. For an example of the bewildering com-
plexity of state governmental tort law, one need look no further than to Illinois, the state

in which the Giglottos and Askews resided. Recent Illinois experience with sovereign

immunity issues is detailed in Kionka, The King is Dead, Long Live the King: State

Sovereign Immunity in Illinois, 59 III. B.J. 660 (1971); Comment, Illinois Tort Claims
Act: A New Approach to Municipal Tort Immunity in Illinois, 61 Nw. U.L. Rev. 265

(1966); Note, Torts—Local Governmental And Governmental Employees Tort Immu-
nity Act, 49 Chi.-Kent L. Rev. 221 (1972).

61. 42 U.S.C. § 1983 (1970). E.g., Monroe v. Pape, 365 U.S. 167 (1961).

62. In Pierson v. Ray, 386 U.S. 547 (1967), the Supreme Court declared that a
judge sued under section 1983 had absolute immunity for judicial acts under well-

established principles. Id. at 553-54. Furthermore, federal defenses of "good faith" and
"probable cause" were declared available to law enforcement officials accused of prose-

cuting defendants illegally. Id. at 555-57. Recently, the Supreme Court has held that

a section 1983 damage action against the Governor of Ohio and officers and members of
its National Guard was not barred by any sovereign immunity principles lurking in the

eleventh amendment, but that those defendants were entitled to immunity defenses that
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The irony of section 1983 was that federal law provided an ag-

grieved plaintiff a recovery against illegal actions by state officials even

as it neglected federal relief for misdeeds of federal officials. A break-

through in developing a federal remedy against individual federal em-

ployees came in 1971, not through legislative actioi> but from the

Supreme Court, in the case of Bivens v. Six Unknown Named Agents.^^

In that case Mr. Justice Brennan accepted the argument that a cause of

action for damages against federal officers could rest on the fourth

amendment of the Constitution.^^ Although Bivens did not spell out

the nature and number of such "constitutional" torts, subsequent lower

court cases have extended its logic to other types of constitutional

injury. ^^

(3 ) Legislative Proposals and Counterproposals

The specter of broad Bivens liability, as well as the activities of

Senators Ervin and Percy, seemed clearly to have been a major motive

behind the Justice Department's willingness in 1973 to propose new
legislation broadening federal governmental liability under the FTCA.
The decision was reached that the federal government should absorb the

impact of suits that might otherwise financially devastate individual

federal law enforcement officers. The Justice Department proposal had

four principal features. First, it was to have created a new federal cause

of action "where the claims for money damages sounding in tort arise

under the Constitution or statutes of the United States, such liability to

be determined in accordance with applicable federal law."^^ The De-

partment's reference to torts arising "under the Constitution" was clearly

an invitation for the federal courts to expand their "constitutional tort"

theory, substituting (or at least supplementing) federal employee liabili-

ty with federal governmental liabiUty for constitutional torts. By this

language, the Justice Department drafters apparently meant to refer to

and create a federal statutory claim equivalent to those torts that had

became more generous as their responsibilities increased. Scheuer v. Rhodes, 416 U.S.

232 (1974). See also Wood v. Strickland, 420 U.S. 308 (1975).

63. 403 U.S. 388 (1971).

64. Mat 389.

65. See Paton v. La Prade, 524 F.2d 862 (3d Cir. 1975) {Bivens extended to dam-
age claims under the first amendment); Farber v, Rizzo, 363 F. Supp. 386, 398 (E.D.

Pa. 1973) (first amendment); Johnston v. National Broadcasting Co., 356 F. Supp. 904
(E.D.N.Y. 1973) (sixth amendment).

66. Undated draft of a Department of Justice bill, copy on file in the University

of North Carolina Law Library [hereinafter cited as Justice Draft].
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been judicially recognized in Bivens,^'^ with the explicit intention that

"the case law in federal actions following Bivens will become the

applicable law."^^ The drafters were following Justice Harlan's conclu-

sion in Bivens that a uniform body of federal law was highly preferable

to variegated liability under fifty different state laws.®^

However, the Department's proposal to create a federal cause of

action "when the claims . . . arise under . . . statutes of the United States"

was somewhat more ambiguous. A reasonable interpretation would

have been that the Department merely meant by "statutes" to refer to

the FTCA itself (or to other statutes explicitly permitting suit against

the govemment)^^ and that such intent was manifested in the phrase

qualifying the "statutes" language, which read: "such liabiUty to be

determined in accordance with applicable Federal law."^^

67. Letter from Mike McKevitt of the Department of Justice to Robert B. Smith,

General Counsel, Senate Committee on Government Operations, Sep. 27, 1975, at 1,

copy on file in the University of North Carolina Law Library [hereinafter cited as

McKevitt Letter].

68. Id.

69. Id. at 1-2. See 403 U.S. at 409 (concurring opinion).

70. In a conversation on August 30, 1973 with H. McLean Redwine, Legislative

Attorney of the Justice Department, Mark Gitenstein directly raised the issue of the

scope of the term "statutes." Neither party seemed to have considered a reading limited

to the FTCA or other statutes waiving sovereign immunity. In a next-day recapitulation

of the major points of their conversation, Gitenstein wrote: "Would the word 'statute'

contained in sections 1 and 2 be interpreted to include Federal regulations? If that were
the case, an agent who violated regulations promulgated by a Federal agency would also

subject the Federal Government to liability, which would be an excellent added deterrent

to irresponsible activity by Federal law enforcement agents." Letter from Mark Giten-

stein to H. McLean Redwine, Legislative Attorney, Department of Justice, Aug. 31,

1973, at 2, copy on file in the University of North Carolina Law Library [hereinafter

cited as Gitenstein Letter]. The Justice Department eventually responded to the query by
stating, "[w]e doubt that the word 'statute' contained in Sections 1 and 2 would (or

should) be interpreted to include Federal regulations, and we have serious misgivings

as to whether the word 'regulation' should be added to the proposal." McKevitt Letter,

supra note 67, at 4.

71. The effect of the qualifying language "in accordance with applicable Federal

law" also received attention: "[W]hat is the meaning of the phrase 'such liability

to be determined in accordance with applicable Federal law' found in sections 1 and 2
of the proposal? Would that language refer a court to the Bivens case, and to case law
under 42 U.S.C. 1983? How does this phrase relate to earlier language in 28 U.S.C.
1346(b) ouggesting that liability is to be determined by the law of the place of the tort?"

Gitenstein Letter, supra note 70, at 1. In response to this query by Gitenstein the Jus-

tice Department stated in a foUowup letter:

Traditional ordinary tipes of tort actions will continue to be determined by
state law. Actions sounding in tort which arise under the Constitution or stat-

utes of the United States were judicially recognized as valid causes of action
in Bivens ....

This remedy was fashioned by the Supreme Court to provide relief in sit-

uations not provided for by state law. The proposed statutory language was
selected for the reason that there is no such state law and the case law in fed-
eral actions following Bivens will become the applicable law.

McKevitt Letter, supra note 67, at 1.

21-221 O - 78 - 57
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It appeared that the Justice Department read Bivens as recognizing

tort claims not only from constitutional violations by government

authorities but from statutory violations as well. This notion that a

remedy in tort automatically had become available whenever the govern-

ment violated its own statutes was thoroughly novel. The idea was not

expUcit in Bivens, and the significance of such a profoundly far-

reaching proposal seems not to have been completely grasped by the

federal drafters. Nevertheless, recognition of such liability was one

intended feature of the Justice proposal, and it remains important

today.^^

A second feature, and perhaps the principal motivating factor, was

to have been a substitution of governmental liability for individual em-

ployee liability. To this end the proposed bill made the governmental

remedy exclusive. "^^ The Department was able to advance several rea-

sons for the proposed limitation, including improvement of federal em-

ployee morale, increase of governmental effectiveness by freeing em-

ployees from worry about personal liabiUty, provision of a more appro-

priate means of employee "discipline," and elimination of the possibil-

ity of conflict of interest caused by the Justice Department's long-

standing tradition of defending suits against federal employees. "^^

In advocating this shift to exclusive governmental liability, the

Department also pointed to section 2679 of the FTCA, which makes

recovery against the government the exclusive remedy for damages

resulting from negligent operation by federal employees of motor vehi-

cles."^^ The Justice Department argued that such special treatment for

certain employee acts was unfair, and that a uniform provision covering

all federal acts would be more equitable. Of course, the counter-

argument was that the agents were acting intentionally and should not

be immunized from liability. The only effective deterrent to such ac-

tivity might be individual agent liability.

72. See notes 98-101 and accompanying text infra.

73. Sec. 4. Section 2679(b) of title 28, United States Code, is amended to read as

follows

:

(b) The remedy against the United States provided by sections 1346(b) and
2672 of this title for injury or loss of property, or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the
Government while acting within the scope of his employment is exclusive of
any other civil action or proceeding arising out of or relating to the same sub-
ject matter against the employee whose act or omission gave rise to the claim,
or against the estate of such employee.

Justice Draft, supra note 66.

74. McKevitt Letter, supra note 67, at 4-6.

75. W. at 4-5. See 28 U.S.C. §§ 2679(b) -(d) (1970).
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A third feature was to have been a restriction of liability to "actual

damages" and "where appropriate, reasonable compensation for general

damages not to exceed $5,000." The absence of a provision for

punitive damages^^ and the limitation on general damages could be

troublesome in circumstances involving constitutional torts or invasion

of privacy, in which damages are not easily objectified.

The final principal feature of the Justice Department proposal was,

in some respects, the most startHng. It was to abolish immunity, not

merely for the acts of Justice Department or law enforcement personnel,

but for tortious acts of all federal governmental employees?'^ This most

salutary feature of the Justice proposal was ultimately narrowed to

coverage of federal investigative and law enforcement officers."^®

The two Senate committees most concerned with broadening feder-

al liability—the Government Operations Committee and the Subcom-

mittee on Constitutional Rights—prepared several counterproposals.

76. The pertinent section of the draft bill reads as follows:

Section 2674 of title 28, United States Code, is amended by deleting the first

paragraph and substituting the following:
"The United States shall be liable in accordance with the provisions of

section 1346(b) of this title, but shall not be liable for interest prior to judg-
ment or for punitive damages: Provided, That for claims arising under the
Constitution or statutes of the United States, recovery shall be restricted to ac-
tual damages and, where appropriate, reasonable compensation for general
damages not to exceed $5,000."

Justice Draft, supra note 66, § 3. The exclusion of punitive damages would have been
consistent with prior FTCA law, which does not permit punitive recovery. See text ac-

companying notes 189-91 infra.

In clarifying the use of its terms, the Justice Department wrote:
General damages are those damages actually incurred but which are incapable
of specific ascertainment or measurement. Special damage includes items such
as medical bills, lost income, property damage, etc. General, as opposed to
special damages, include damages for intangible items such as hurt feelings,
mental anguish, pain, suffering, humiliation, etc.

We have limited general damages to no more than $5,000 as a means
of defining "reasonable" in terms of reasonable general damages. It must be
borne in mind that an aggrieved person will receive his full out of pocket loss
without any general damage award. ... We feel that a dollar limit for gen-
eral damages is appropriate so that courts will not begin to assess punitive dam-
ages under the guise of compensating a plaintiff. There is some room for dif-
ference on what constitutes a reasonable sum.

McKevitt Letter, supra note 67, at 2.

77. The Justice Department proposed to modify 28 U.S.C. § 2680(h) to read as
follows: "Any claims arising out of libel, slander, misrepresentation, deceit or interfer-
ence with contract rights." Justice Draft, supra note 66, § 5. Since section 2680(h)
details certain exclusions from the FTCA, only the torts named in the draft section
would have continued to be immune from suit.

78. White House officials negotiating on the amendment to H.R. 8245 refused to
accept an amendment to section 2680 that would encompass all federal employees. In-
deed, Administration support of many features of the comprehensive Justice Department
proposal was less than enthusiastic.
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One version, which included direct repeal of the no-knock laws"^* for

drug agents, did not meet with favor and was abandoned. ®° Instead,

the committee staffs turned to the issue on which there was apparent

Administration willingness to move and which, after all, they had

identified as the most disgraceful aspect of the CoUinsville raids—the

inadequate federal liability for tortious abuses.

The committee draft® ^ that received serious attention, while adopt-

ing the new cause of action as drafted by the Justice Department,

differed from the Justice Department proposal in two major respects.

First, it suggested permitting "all actual, general and consequential

damages and, where appropriate, reasonable compensation for punitive

or exemplary damages not to exceed $50,000."®^ Secondly, it did not

make the governmental remedy exclusive; instead, by omitting any

exclusivity provision, it permitted a plaintiff to sue both the government

and its employee. The committee draft did accept the Justice Depart-

ment's understanding of the sources of the new cause of action, how-

ever. The Senate memorandum articulated its understanding of the

measure in the following terms:

This section further states that liability of the government is to be

determined by "applicable federal law." By this it is intended that

the courts look to the Bivens case, and the cases that have arisen

as a result of that decision; that the courts look to the case law

79. Repeal of the no knock statute was finally enacted. Pub. L. No. 93-481, —

,

88 Stat. 1455, repealing 21 U.S.C. § 879(b) (1970).

80. Undated draft, entitled "A Bill to protect the constitutional and common law

rights of citizens who are the victims of tortious acts or omissions by agents or employ-

ees of the Federal Government, and for other purposes," copy on file in the University

of North Carolina Law Library.

81. Undated draft bill of the Senate Committee on Government Operations, en-

titled "To Amend Reorganization Plan Numbered 2 of 1973," copy on file in the Uni-

versity of North Carolina Law Library [hereinafter cited as Senate Draft].

82. Id. % 5. In a memorandum clarifying its proposal, the Senate Committee ob-

served:

This provision is designed to provide complete compensation for all out-of-

pocket expenses and all possible related or consequential damages including
pain, suffering and humiliation. Of course, in many c?ses wheije a federal

agent violates the constitutional rights of a citizen via an illegal search there

are no out-of-pocket expenses or actual damages to the victim but only severe
humiliation. This provision is designed to make it clear that the victim is en-
titled to complete compensation for that humiliation, pain and suffering even
if there are no actual damages.

Senate Comm. on Gov't Operations, Memorandum on No-Knock Legislation, Aug. 28,

1973, at 4, copy on file in the University of North Carolina Law Library [hereinafter

cited as Senate Memorandum]. It is questionable whether this view accurately stated

the law relating to damages for "humiliation." As Professor Dobbs has made clear,

what we are talking about in these cases is general damages for a dignitary injury which
may be more than nominal even though there is no economic or physical injury. D.
Dobbs, Handbook of the Law of Remedies § 7.1, at 509-10 (1973).
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under section 1983 ... in which state agents are held liable for

their unconstitutional acts; and that courts look to the relevant

case law under the FTCA. In referring the courts to the case law

under section 1983 it is intended that the federal government be

liable to the same extent and in the same manner as state officials

under section 1983.^^

This statement indicated that, like the Justice Department, the Senate

committees were attacking the problem almost exclusively from the

perspective of Bivens and section 1983, without realizing that the

Bivens analysis had itself been necessary only because no statute had

been passed to give the courts power to award damages to an injured

individual for government misdeeds.

On one point, however, the Senate committees were clearly insis-

tent on distinguishing their recommendation from prior law. The

federal government was not to be allowed to escape liability under the

new statute by retreating behind various "defenses" that had been

created under Bivens^^ or section 1983.®^ Thus the Senate memoran-

dum declared:

It is not the intention of this amendment to allow any other defenses

[besides those in section 2680(h)] that may be available to indi-

vidual defendants by state or federal law, custom or practice to be

asserted [by] the government. Congress does not oppose, however,

the assertion of defenses of good faith and reasonable belief in the

validity of the search and arrest on behalf of individual government

defendants, so long as it is understood that the government's Ha-

bility is not co-terminous with that of the individual defendants.®^

Thus, despite the constant reference in legislative documents to Bivens

and section 1983, the proposed federal liability was meant to differ in

this very crucial aspect from its historical analogues.

In the main, both the legislative committees and the Justice Depart-

ment failed fully to grasp that by drafting a comprehensive bill to define

federal intentional tort liability they could have obviated any necessity to

83. Senate Memorandum, supra note 82, at 3. The temptation to equate Bivens
recoveries with section 1983 appears irresistible and the courts are beginning to do so

with increasing frequency. See, e.g., Paton v. La Prade, 524 F.2d 862 (3rd Cir. 1975).
84. Under Bivens theory, as expounded by the Second Circuit on remand from the

Supreme Court, a law enforcement officer could defend against liability by asserting the

good faith of his action and the reasonable belief in the validity and necessity of the
arrest and search. Bivens v. Six Unknown Named Agents, 456 F.2d 1339 (2d Cir.

1972).

85. Section 1983 has been interpreted to contain a broad defense of good faith.

See note 62 and accompanying text supra.

86. Senate Memorandum, supra note 82, at 5.
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rely on analogies to Bivens' "constitutional tort" theory or on section

1983 case law that had developed largely as a result of statutory inade-

quacies. Furthermore, the narrow parameters of the legislative ac-

tivity, restricted to an amendment to section 2680(h), meant that the

drafters did not direct attention to the peculiar idiosyncrasies of the

Federal Tort Claims Act.^^ Therefore, the drafters ignored certain

basic problems in using the FTCA as a vehicle for their intended pur-

pose. Instead, all attention seemed directed at achieving a compromise

between administrative and legislative positions based on a preoccupa-

tion with the Bivens and section 1983 background.

(4) Passage

The Justice Department proposal was submitted to the Vice Presi-

dent, as President of the Senate, by the Attorney General on September

17, 1973.®^ The bill was subsequently introduced as Senate Bill No.

2558 by Senator Roman Hruska on October 10, 1973, and referred to

the Committee on the Judiciary.^^ Senator Ervin decided to exert

legislative pressure for his own version by appending it to House of

Representatives Bill No. 8245, a bill pending in the Senate Committee

on Government Operations.®^ Since that bill made significant changes

in the organization of the federal drug control apparatus, it had some

ostensible connection with the changes Ervin sought in the FTCA.
However, the more pertinent reason for employing H.R. 8245 was

Ervin's knowledge that the Administration and other interested par-

ties®^ wanted the bill passed quickly. In subsequent negotiations, there-

fore, the Administration agreed to drop its restriction of recovery to

87. See text following note 110 infra.

88. Letter from Attorney General Elliot Richardson to Vice President Spiro Ag-
new, Sept. 17, 1973, together with the revised Justice Department Draft, entitled "A Bill

to amend title 28 of the United States Code, to provide for an exclusive remedy against

the United States in suits based upon acts or omission [sic\ of United States employees

and for other purposes," copies on file in the University of North Carolina Law Library.

89. 119 Cong. Rec. 33494 (1973).

90. The original intent of H.R. 8245 is detailed in H.R. Rep. No. 303, 93d Cong.,

1st Sess. 3-6 (1973). The purpose of H.R. 8245 was twofold: (1) to establish the Drug
Enforcement Agency as a successor to BNDD and DALE; (2) to repeal a transfer of

900 agents from the Immigration and Naturalization Service of the Justice Department
to the Customs Bureau in the Treasury Department. Id. at 1.

91. On November 6, 1973, Ervin received a letter from Congressman Chet

Holifield, Chairman of the House Committee on Government Operations, request-

ing quick action on H.R. 8245 because of Immigration and Naturalization Service

pressure. Holifield alluded to the "non-germane" amendments which Ervin's committee
was considering and asked that they be dealt with separately. Letter from Chet Holi-

field to Honorable Sam J. Ervin, Chairman, Committee on Government Operations,

Nov. 1, 1973, copy on file in the University of North Carolina Law Library.
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"actual damages" plus $5,000 in "general damages." In exchange, the

legislative committees gave up a litigant's right to sue both the federal

government and the individual malefactor.^^ Also, inexplicable except

as a result of preoccupation with Collinsville, the Senate committees

permitted liability to be restricted to "acts or omissions of investigative

or law enforcement officers." Other federal employees and officers

were excluded from coverage, though the initial Justice Department

position had offered the possibility of suit against any federal employee.

On November 28, the Administration, in a letter from the Execu-

tive Office of the President, agreed "not to object" to the addition of the

Senate Committee's amendment to H.R. 8245.®^ The next day, the

bill was reported out to the full Senate, voted upon, and returned to

the House on December 4, 1973, as amended.®* Although some fur-

ther delay ensued, the bill as amended finally passed in the House

on March 5, 1974—though not without strenuous dissent®^—and be-

came law on March 16, 1974.*®

in. The Amendment

A. Basic Features

The text of the new amendment is quite brief. It supplements 28

U.S.C. § 2680(h) as follows:

The provisions of this chapter and 1346(b) of this title

shall not apply to—(h) Any claim arising out of assault, battery,

false imprisonment, false arrest, malicious prosecution, abuse of

process, libel, slander, misrepresentation, deceit, or interference

with contract rights: Provided, That, with regard to acts or omis-

sions of investigative or law enforcement officers of the United

States Government, the provision of this chapter and section 1346
(b) of this title shall apply to any claim arising, on or after the

enactment of this proviso, out of assault, battery, false imprison-

ment, false arrest, abuse of process, or malicious prosecution. For
the purpose of this subsection, 'investigative or law enforcement

92. Letter from Frederic V. Malek, Deputy Director, Office of Management and
Budget, to Sam Ervin, Nov. 28, 1973, copy on file in the University of North Carolina
Law Library.

93. S. Rep. No. 588, 93d Cong., 1st Sess. 4 (1973).
94. 119 Cong. Rec. 38559, 39309 (1973).
95. Representative Wiggins was particularly concerned about lack of House debate

on the amendment. He opposed the amendment unless its passage was connected to
careful congressional investigation of the fourth amendment's exclusionary rule. See
120 Cong. Rec. H 1398-1402 (daily ed. Mar. 5, 1974). See text accompanying notes
198-205 infra.

96. 120 Cong. Rec. H 2383 (daily ed. Apr. 2, 1974).
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officer' means any officer of the United States who is empowered
by law to execute searches, to seize evidence, or to make arrests

for 'violations of Federal law.^'^

Since section 2680(h) establishes exclusions from FTCA coverage, the

amendment, by excepting suits against law enforcement officers from

the operation of the section, permits such suits.

Cursory reading of section 2680(h) probably accounts for the

frequent statement that the FTCA excludes "intentional" torts from

coverage. Actually, the list beginning "assault, battery ..." omits

mention of a number of intentional torts, most notably trespass and

invasion of privacy, that have never been excluded from FTCA cover-

age. Successful suits have been brought against the federal government

for trespass,^® and it is likely that the willingness of DALE officials to

settle with the Giglottos and Askews®® reflected recognition that trespass

claims might well have been successful. The amendment's failure to

refer to trespass and invasion of privacy therefore does not reflect a

legislative disinclination to permit suits on such causes of action; rather,

such suits were possible prior to the amendment. In fact, the report

of the Committee on Government Operations of the Senate explicitly

states:

The Committee realizes that under the Federal Tort Claims

Act, Government tort liability for intentional conduct is unclear.

For example certain intentional torts such as trespass and invasion

of privacy are not always excluded from Federal Tort Claims Act

coverage. Obviously, it is the intent of the Committee that these

borderline cases under the present law, such as trespass and inva-

sion of privacy, would be viewed as clearly within the scope of the

Federal Tort Claims Act . . .
.^^^

It is clear, however, that the amendment does not permit suit on all

intentional torts previously excluded from FTCA coverage. Libel,

97. 28 U.S.C.A. § 2680(h) (Supp. 1976) (emphasis added), amending 28 U.S.C.

§ 2680(h) (1970).
98. See, e.g., Hatahley v. United States, 351 U.S. 173 (1956); Black v. United

States, 389 F. Supp. 529 (D.D.C. 1975); Ira S. Bushey & Sons, Inc. v. United States,

276 F. Supp. 518 (E.D.N.Y. 1967), aff'd, 398 F.2d 167 (2d Cir. 1968). See generally

Annot., 23 A.L.R.2d 574 (1952). In addition, federal courts have permitted recovery

to plaintiffs assaulted or battered by third parties when the government's negligence has

been alleged to have permitted the assaults. Gibson v. United States, 457 F.2d 1391

(3d Cir. 1972); Rogers v. United States, 397 F.2d 12, 15 (4th Cir. 1968); Muniz v.

United States, 305 F.2d 285 (2d Cir. 1962) en banc, aff'd, 374 U.S. 150 (1963).

Assaults and batteries arising out of negligence by employees of the Public Health Serv-

ice in the performance of medical, surgical or dental procedures can properly be the

subjects of claims under 42 U.S.C. § 233(e) (1970).

99. See notes 28-29 supra.

100. S. Rep. No. 588, 93d Cong., 1st Sess. 3 (1973).
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slander, misrepresentation, deceit and interference with contractual

rights were omitted from the language of the amendment and continue

to be "protected" governmental activities.^*^^

The amendment carefully limits its effect to "investigative or law

enforcement officers of the United States government"—a term that is

defined to mean "any officer of the United States who is empowered by

law to execute searches, to seize evidence or to make arrests for viola-

tions of Federal law." Well-estabHshed constitutional, ^^^ statutory^^^

and case law^^'' distinctions between federal "officers" and federal "em-

ployees" seem invoked by the amendment's definition, although that was

apparently not the intent of the drafters. Nevertheless, the amendment

seems likely to be interpreted to preclude suit against either federal

employees^^^ or federal officers without the statutory power to search,

seize evidence, or make arrests. This patchwork coverage may there-

fore prove an occasional refuge against liability, necessitating a check

of federal statutes to ascertain whether those who violated a citizen's

rights fall within the limitations of this clause. While the definition

should reach those federal officials who are most likely to commit inten-

tional torts, the restrictions may prove unfortunate in certain circum-

stances. For example, if those at Collinsville who committed tortious

acts were federal "employees,"^^^ HabiUty under the FTCA would in

all likelihood be precluded.

On the other hand, whole areas of potential liability, not contem-

plated by those who drafted with Collinsville in mind, are created by the

amendment. The warden of a federal penitentiary is appointed by the

101. See, e.g.. United States v. Neustadt, 366 U.S. 696 (1961) (misrepresentation);

Dupree v. United States, 264 F.2d 140 (3d Cir.), cert, denied, 361 U.S. 823 (1959) (in-

terference with contract); Di Silvestro v. United States, 181 F. Supp. 860 (E.D.N.Y.),
cert, denied, 364 U.S. 825 (1960) (libel).

102. "[The President] shall nominate and by and with the Advice and Consent of

the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of

the Supreme Court, and all other Officers of the United States . . .
." U.S. Const.

art. II, § 2.

103. E.g., 5 U.S.C. § 2104 (1970), which defines officers to include only those re-

quired by law to be appointed in the civil service by the President, a court of the United
States, the head of an executive agency, or the secretary of a military department.

104. Bumap v. United States, 252 U.S. 512 (1920); United States v. Smith, 124 U.S.
525 (1888); United States v. Mouat, 124 U.S. 303 (1888); United States v. Hartwell,
73 U.S. (6 Wall.) 385 (1867); Hoeppel v. United States, 85 F.2d 237 (D.C. Cir.), cert,

denied, 299 U.S. 557 (1936); Hobson v. Hansen, 265 F. Supp. 902 (D.D.C. 1967).
105. On the question of who are "employees" under the FTCA see Annot., 57

A.L.R.2d 1448 (1958).
106. Apparently certain BNDD employees had, at the time of the Collinsville raids,

statutory authority to execute searches and make arrests. 21 U.S.C. § 878 (1970).
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Attorney General^^^ and is empowered to conduct searches. ^^^ There-

fore, the statute would seem to permit certain prisoners, unlawfully held,

first to secure release on a habeas corpus petition and thereafter to

recover damages from the federal government for false imprisonment. ^^^

Other unforeseen occasions for litigation may be available under the

amendment, awaiting only recognition by creative attorneys. For exam-

ple, illegal seizure of evidence from a criminal defendant currently

constitutes a routine ground for a suppression hearing prior to trial.

There is no apparent reason why it should not in the future also be the

occasion for the initiation of a civil suit against the govemment.^^^

In any case, as indicated earlier, no use of the amendment is

possible without constant attention to the peculiarities of the FTCA.
Because of a perhaps hasty decision to draft this intentional tort provi-

sion into the FTCA—a statute originally framed with negligence habili-

ty in mind—several key assumptions of the new amendment's drafters

almost certainly lack foundation. Three of the most serious problem

areas deserve close attention.

B. Special Features of the FTCA

(1) The Law of the Place

The jurisdictional provision under which FTCA suits are brought

reads in pertinent part:

Subject to the provisions of chapter 171 of this title, the district

courts, together with the United States District Court for the District

of the Canal Zone and the District Court of the Virgin Islands,

shall have exclusive jurisdiction of civil actions on claims against

the United States, for money damages, accruing on and after Jan-

uary 1, 1945, for injury or loss of property, or personal injury

or death caused by the negligent or wrongful act or omission of any

employee of the Government while acting within the scope of his

office or employment, under circumstances where the United States,

107. 18 U.S.C.A. § 4001(b)(1) (Supp. 1976).

108. See Stroud v. United States, 251 U.S. 15, 21 (1919); Hayes v. United States,

367 F.2d 216, 221 (10th Or. 1966).

109. The United States may clearly be held liable for negligent treatment of a pris-

oner under certain circumstances. United States v. Muniz, 374 U.S. 150 (1963). See

also Fleishour v. United States, 244 F. Supp. 762 (N.D. lU. 1965), affd, 365 F.2d 126

(7th Cir.), cert, denied, 385 U.S. 987 (1966).

110. This was a particular concern of Representative Wiggins, who opposed this

amendment on the floor of the House. See 120 Cong. Rec. H 1400 (daily ed. Mar.

5, 1974).



893

1976] INTENTIONAL TORTS AMENDMENT 521

if a private person, would be liable to the claimant in accordance

with the law of the place where the act or omission occurred.^^^

The new intentional tort claims, of course, fall within the clause of

section 1346 permitting suit for a "wrongful" act or oniission."^

The first feature in this section that requires comment is the phrase

"in accordance with the law of the place." The impact of that phrase,

as the history of its appHcation to negligence actions since 1946 makes

clear,^^^ is that there is no uniform federal law of tort Hability. When
sovereign immunity was abrogated in 1946, Congress did not see the

need to fashion a single law of federal negligence liability. Instead,

Congress apparently reasoned that it was appropriate for both plaintiff

and defendant to be governed by the usual rules of liability in the place

where the accident occurred. Thus, for example, a federal mail

truck driver who accidentally struck another vehicle in Florida would be

subject to whatever liability that state imposed upon negligent drivers

generally."* Such a variegated pattern of culpability may make sense

in the context of negligent tort recovery, but its rationale in suits against

law enforcement officials for intentional torts seems unjustified. The

amendment seeks to establish a standard of appropriate conduct for

all federal officials who are charged with responsibility for ensuring

constitutional rights. To make this demonstrably federal standard

dependent upon state law turns the Hability question on its head.

The Collinsville raids, it should be recalled, were carried out in Illinois

by federal agents operating out of DALE'S St. Louis, Missouri, office.

Few would contend that the elements of a claim against such miscon-

duct should vary because the officers crossed a state Une to make their

raid. While it may be true that elements defining intentional torts may,

like those of negligence, be similar in many states, the possibilities for

111. 28 U.S.C. § 1346(b) (1970). Venue of an FTCA claim is governed by id. §

1402(b).
112. The House committee version, which included claims arising out of "negligent

or wrongful act or omission," prevailed over the Senate bill, which covered only claims

arising out of negligence. H. Rep. No. 2245, 77th Cong., 2d Sess. 11 (1942). See
Myers & Myers, Inc., v. United States Postal Service, 527 F.2d 1252 (2d Cir. 1975)
(questioning whether termination of contract is "wrongful act").

113. "What this means is that the Act does not create new causes of action—in the

sense of inventing new types of torts—but provides for the acceptance of liability by
the United States for the misconduct of its employees when such misconduct constitutes

an actionable wrong under the law of the state where it occurred, subject to the other

restrictions or limitations of the Tort Claims Act." 1 Jayson, supra note 57, § 217.01,

at 9-133.

114. E.g., Beit V. United States, 260 F.2d 386 (5th Cir. 1958); see American Ex-
change Bank v. United States, 257 F.2d 938 (7th Cir. 1958).
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uneven coverage remain and must be taken into account under the

amendment. And claims and defenses are not the only aspects of a suit

governed by state law. Damages are also assessed in accordance with

the applicable state standard,^ ^^ except insofar as that standard is con-

trary to the explicit terms of the FTCA.^^^ Under section 2674, for

instance, prejudgment interest may not be recovered in an FTCA
suit.^^^ More importantly, section 2674 precludes the recovery of

punitive damages—often an important element of an intentional tort

recovery—except in the circumscribed instance explained in the stat-

ute."«

One of the strangest results inferred by courts from the "law of the

place" doctrine involves "scope of employment."^ ^^ After a sharp split

among circuit courts^ ^^ the Supreme Court held in Williams v. United

States^^^ that state respondeat superior law would determine whether a

government employee in an FTCA action was acting within the scope of

his employment for hability purposes. ^^^ This recourse to state law

principles has been held appropriate even as to the actions of military

personnel. ^^^ By contrast, whether one is a "federal employee" within

the meaning of the FCTA is a question of federal law.^^* But since

the amendment by its terms applies to federal "officers," and since the

115. Cf. V^illiams v. United States, 379 F.2d 719 (5th Cir. 1967).

116. Cf. Buchanan v. United States, 305 F.2d 738 (8th Cir. 1962).

117. E.g., Mills V. Tucker, 499 F.2d 866 (9th Cir. 1974).

118. "If, however, in any case wherein death was caused, the law of the place where
the act or omission complained of provides, or has been construed to provide, for dam-
ages only punitive in nature, the United States shall be liable for actual or compensatory
damages, measured by the pecuniary injuries resulting from such death to the persons

respectively, for whose benefit the action was brought, in lieu thereof." 28 U.S.C. §

2674 (1970). This provision is clearly meant to permit damages under statutes such
as the Massachusetts Death Act. See Massachusetts Bonding & Ins. Co. v. United
States, 352 U.S. 128 (1956).

119. See text accompanying note 111 supra.

120. Compare United States v. Lushbough, 200 F.2d 717 (8th Cir. 1952); United
States V. Eleazer, 177 F.2d 914 (4th Cir. 1949), cert, denied, 339 U.S. 903 (1950); and
Hubsch V. United States, 174 F.2d 7 (5th Cir.), cert, granted, 338 U.S. 814, opinion

on settlement, 338 U.S. 440 (1949), appeal dismissed per stipulation, 340 U.S. 804

(1950); with Christian v. United States, 184 F.2d 523 (6th Cir. 1950); and Murphey v.

United States, 79 F. Supp. 925 (N.D. Cal. 1948), rev'd, 179 F.2d 743 (9th Cir. 1950).

121. 350 U.S. 857 (1955) (per curiam).
122. See, e.g., Henderson v. United States, 429 F.2d 588 (10th Cir. 1970); United

States V. Holcombe, 259 F.2d 505 (4th Cir. 1958); see Annot., 6 A.L.R. Fed. 373

(1971).
123. Williams v. United States, 350 U.S. 857 (1955); Badger State Mut. Cas. Co.

V. United States, 383 F. Supp. 1226 (E.D. Wis. 1974), criticized in Faix, Althea
Williams Revisited: "Line of Duty" Cases—Need for Reconsideration, 26 Fed. B.J. 12

(1966).

124. LeFevere v. United States, 362 F.2d 352 (5th Cir. 1966); Pattno v. United
States, 311 F.2d 604 (10th Cir. 1962).
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legacy of section 1983 litigation is available to aid the definitional proc-

ess, the question of scope of employment in litigation under the amend-

ment should be answered independently of prior interpretations under

the general provisions of the FTCA.^^^

( 2 ) "Private Person" Analogy

A second feature of the FTCA that poses problems for suits

brought under the new amendment is the phrase that holds the federal

government liable "under circumstances where the United States, if a

private person, would be liable."^^® This restriction is repeated at

another place in the Act: "The United States shall be liable, respecting

the provisions of this title relating to tort claims, in the same manner and

to the same extent as a private individual under like circumstances

. . .
."^^^ As was true with the "law of the place" doctrine, the

"private person" doctrine seems more appropriately applied to negligent

torts than to intentional tortious activity. Many law enforcement activi-

ties that might call forth an FTCA suit have no clear private analogies,

and state standards of hability may not exist. ^^* When it comes to

hability for constitutional torts, there is by definition no analogy to

equivalent injuries by private persons. Even in the negligence area, the

ambiguity of the doctrine generated serious judicial disagreement for the

first decade after the adoption of the FTCA.^^® The history of interpre-

125. For comparison, it may be useful to turn to the "under color of law" discussion

in Monroe v. Pape, 365 U.S. 167, 171-87 (1961), which made it clear that state officials

would be acting under color of law (or here, within the scope of their employment)
when they violated a person's constitutional rights in derogation of specific statutory du-

ties to the contrary.

126. 28 U.S.C. § 1346(b) (1970).

127. Id. § 2674.

128. As Louis Jaffe remarked, "the complex and various activities of government
and the activities of private enterprise are as different as they are alike, and the appli-

cation of a doctrine of respondeat superior to government raises a host of problems for

which the private law provides doubtful analogies." Jaffe, supra note 46, at 211.

129. In one of the first important cases, Feres v. United States, 340 U.S. 135

(1950), plaintiffs' deceased had perished in a barracks fire while on active military duty.

Plaintiff alleged negligent failure to maintain an adequate night watch and careless use

of barracks with certain dangerous heating defects. Among other justifications for re-

jecting the claim the Supreme Court stated: "One obvious shortcoming in these claims

is that plaintiffs can point to no liability of a 'private individual' even remotely analo-

gous to that which they are asserting against the United States. . . . For no private

individual has power to conscript or mobilize a private army." Id. at 141. The restric-

tive reading espoused in Feres was continued in Dalehite v. United States, 346 U.S. 15

(1953), in which the Supreme Court agreed with a circuit court's rejection of govern-
mental liability based on negligent firefighting by the Coast Guard, finding no "analo-
gous liability" to the law of torts. Id. at 42. Two years later, in Indian Towing Co.
V. United States, 350 U.S. 61 (1955), the Court was faced with a plaintiff whose barge
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tation of the doctrine, however, demonstrates a gradually more flexible

reading ,of the clause that has extended rather than restricted the govern-

ment's liabiHty.

Rayonier Inc. v. United States,^^^ a case in which the Forest Service

had mismanaged a firefighting effort in a pubUc forest, causing damage

to private citizens, clarified any doubts about the Court's intention to

move toward greater governmental UabiUty. The district court had

dismissed on the ground that firefighting was without private analo-

gy.^^^ On appeal, the government relied upon earlier cases like Dale-

kite V. United States^^^ and Indian Towing Co. v. United States^^^

suggesting that liability be analyzed along the governmental-versus-

proprietary Hues that had been developed in the law governing munici-

pal corporations.^^^ The Supreme Court rejected the municipal corpo-

ration analogy entirely: "We expressly decided in Indian Towing that

the United States' liability is not restricted to the liability of a municipal

corporation or other public body .... To the extent that there was

anything to the contrary in the Dalehite case it was necessarily rejected

by Indian Towing."^^^ In an important interpretation of the congres-

sional intent behind the FTCA, the Court continued:

It may be that it is "novel and unprecedented" to hold the United

States accountable for the negligence of its firefighters, but the

very purpose of the Tort Claims Act was to waive the Government's

traditional all-encompassing immunity from tort actions and to

establish novel and unprecedented government liability.
^^^

had run aground because of Coast Guard negligence in failing to keep a lighthouse oper-

ational. The Government argued, naturally, that there was no "private person" analogy.

The majority opinion, however, distinguished Feres as merely precluding suits by service-

men for service-related injuries. Dalehite was rejected for reasons not fully expressed.

With reasoning which presaged—if indeed it did not initiate—a broader reading of the

clause, the Court remarked: "The Government reads the statute as if it imposed liability

to the same extent as would be imposed on a private individual 'under the same circum-

stances.' But the statutory language is 'under like circumstances,' and it is hornbook
tort law that one who undertakes to warn the public of danger and thereby induces re-

liance must perform ... in a careful manner." Id. at 64-65.

130. 352 U.S. 315 (1957).
131. See 225 F.2d 642, 644 (9th Cir. 1955) (affirming dismissal by the District

Court).

132. 346 U.S. 15 (1953).
133. 350 U.S. 61 (1955).
134. 225 F.2d at 645-46. For a discussion of governmental versus proprietary func-

tions in municipal corporation tort immunity see W. Prosser, Handbook of the Law
OF Torts § 131, at 977-84 (4th ed. 1971).

135. 352 U.S. at 319. This analysis had already been rejected by certain lower fed-

eral courts. Eastern Airhnes, Inc. v. Union Trust Co., 221 F.2d 62 (D.C. Cir. 1955);
Somerset Seafood Co. v. United States, 193 F.2d 631 (4th Cir. 1951); Cerri v. United
States, 80 F. Supp. 831 (N.D. Cal. 1948).

136. 352 U.S. at 319. It is important to note that even if the state government
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Most subsequent cases have followed Rayonier's lead in holding the

government liable for activities in which negligence has been clear.
^^^

Against this background, an expansive reading of the "private

person" doctrine in the intentional tort context seems justified. Fur-

thermore, the insistence by the Senate drafters that no special govern-

mental defenses preclude federal liability^ ^^ should mean, at the least,

that the government could claim no defenses—apart from those in the

FTCA itself—that are unavailable to a private defendant. Thus, for

example, an erroneous forced entry by law enforcement officers into an

apartment should be tortious under the FTCA even if the search met

constitutional requirements of probable cause and "reasonableness."

Under well-known standards of tort law, a trespass can be committed

even if the offender does not intend the violation but inadvertently

wanders onto another's land.^"^^ Of course such a remedy would clearly

move beyond redress merely for "constitutional torts." Although cer-

tain language in the legislative report seems to stop short of such an

expanded concept of liability, ^''^ the sense of Congress' action in re-

sponse to Collinsville tends to reinforce this broader interpretation.

(3) The Due Care Defense and the "Discretionary

Function Exception"

The FTCA is not simply a signpost directing a litigant toward state

law. Two very important federal defenses drafted into section 2680(a)

offer serious impediments to a successful claim against the government.

The section reads:

The provisions of this chapter and section 1346(b) of this title

shall not apply to

—

(a) Any claim based upon an act or omission of an employee of

the Government, exercising due care, in the execution of a

statute or regulation, whether or not such statute or regula-

tion be valid, or based upon the exercise or performance or

the failure to exercise or perform a discretionary function or

duty on the part of a federal agency or an employee of the

would be immune from suit under state law for an alleged act or omission, an FTCA
plaintiff can nevertheless sue the United Sates if a private individual would be liable

under the law of that state. Big Head v. United States, 166 F. Supp. 510 (D. Mont.
1958).

137. United States v. Muniz, 374 U.S. 150 (1963); Downs v. United States, 522
F.2d 990 (6th Cir. 1975).

138. See text accompanying notes 84-86 supra.

139. W. Prosser, supra note 134, § 13, at 74.

140. See text accompanying note 166 infra.
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Government, whether or not the discretion involved be

abused. 1^^

As Jayson has observed:

It is evident from the legislative history and the courts' interpreta-

tion of section 2680(a) that the jirst clause of the section was de-

signed to prevent Utigants from utilizing a suit in tort under the

Act as a means of testing the constitutionality or legality of laws

or regulations, and that the second was designed to remove from
the coverage of the Act claims based upon governmental conduct

which, under traditional principles, falls within the broad ambit of

so-called discretionary functions.^^^

Because negligent torts, almost by definition, do not occur in "the

exercise of due care," there have been few cases interpreting that clause.

The clause could experience much greater litigation in the intentional

torts context, however, since it is reminiscent of the good faith immunity

defense that has been developed under section 1983.^*^ If DALE
regulations covering search and seizure methods, for example, were to

be drafted in such a fashion that they mandated or even permitted

tortious conduct, the government might argue that a law enforcement

officer's "due care" execution of such regulations in "good faith" should

insulate the government from suit under the FTCA.

Fortunately, the slim precedent in this area appears to refute such a

broad reading of the clause. In Hatahley v. United States, ^'^^ eight

Navajo families who lived on public lands in San Juan County, Utah,

sued the federal government to recover damages for the destruction of

their horses, which had been permitted to roam freely. Apparently

federal agents, who wished the Indians to leave their homesites, had

used Utah's "abandoned horse statute" to round up and destroy the

animals.^^^ After finding that the FTCA was applicable and that the

agents were acting within the scope of their employment, ^^^ the United

States Supreme Court turned to the question of the section 2680(a)

exclusions:

141. 28 U.S.C. § 2680(a) (1970). A number of cases have interpreted the discre-

tionary function exception not merely as a defense but as a jurisdictional barrier. E.g.,

Sickman v. United States, 184 F.2d 616 (7th Cir. 1950); Coates v. United States, 181

F.2d 816 (8th Cir. 1950); Sisley v. United States, 202 F. Supp. 273 (D. Alas. 1962).

142. Jayson, Applications of the Discretionary Function Exception, 24 Fed. B.J.

153, 154 (1964).
143. See note 62 supra.

144. 351 U.S. 173 (1956).
145. Id. at 175-76.

146. Id. at 180.
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The first portion of section (a) cannot apply here, since the govern-

ment agents were not exercising due care in their enforcement of

the federal law. "Due care" implies at least some minimal concern

for the rights of others. Here, the agents proceeded with complete

disregard for the property rights of the petitioners.^"^"

This language would seem to indicate that actions taken by law enforce-

ment officers in the execution of otherwise valid regulations that hap-

pen to infringe private rights have not been taken "in due care." In-

deed, the question Hatahley invites is for what does an officer exercise

due care if not for the rights of those whom his actions are affecting?

More expansively interpreted, however, Hatahley could form the

basis for an attack against the clause's apparent exemption for any

actions taken pursuant to invalid regulations or statutes—regulations

that infringe a citizen's rights on their face, rather than merely as

applied. The Court's reading of "due care" to imply at least some

minimal concern for the rights of others might be characterized as an

insistence that such rights cannot be ignored with impunity, either by

the party taking the action or by the party drafting guidelines. ^''^
It

would be unconscionable for a court to permit recovery against an FBI

agent for tortious acts committed on his own in a citizen's apartment,

while denying recovery if such improper conduct is outlined in a govern-

ment manual. In short, recovery of damages, at least for constitutional

violations, should not be precluded by the language of section 2680(a).

Any legitimate legislative concern that litigants not be permitted to use

the FTCA to challenge the legality of statutes can be preserved by

reading section 2680(a) merely to restrict a litigant's ability to obtain

declaratory or injuctive relief under the statute. ^'*^ Recovery of dam-

ages by an injured citizen, on the other hand, should be permitted, since

damages may place an objective measure on the constitutional injuries

resulting from such regulations and statutes.

Unlike the "due care" clause, the "discretionary function" clause

has been extensively litigated,
''^^ and has probably spawned more litera-

147. Id. at 181.

148. An example of a government program with ominous overtones for constitu-

tional rights is the FBI's COINTELPRO program. Since the late 1930's, the FBI has
collected and disseminated personal information about the private lives of thousands of

law-abiding American citizens in an effort to discredit or "neutralize" alleged "sub-
versives" or "extremists." Letter from Senator Walter Mondale to Paul Verkuil, Jan.

6, 1976, enclosure 1 [hereinafter cited as Mondale Letter].

149. See text accompanying notes 190-91 infra.

150. See Hatahley v. United States, 351 U.S. 173 (1956); United States v. Union
Trust Co., 350 U.S. 907 (1955) (per curiam); Indian Towing Co. v. United States, 350
U.S. 61 (1955); Dalehite v. United States, 346 U.S. 15 (1953); Feres v. United States,

340 U.S. 135 (1950); Griffin v. United States, 500 F.2d 1059 (3d Cir. 1974); Pigott

21-221 O - 78 - 58
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ture than any other single provision in the FTCA.^^^ The discretionary

function exception can best be seen as a legislative effort to protect

necessary (but necessarily imperfect) governmental decisions from un-

reasonable attack. While Congress was content to accept financial

liability for a mailman's negligent inattention to a traffic Ught, it did not

intend to recompense a rural resident for a decision to cease daily

R.F.D. delivery. It is the latter kind of decision that the exception

attempts to protect.

One of the first and most significant interpretations of the clause by

the Supreme Court came in Dalehite v. United States}^^ In that case,

over three hundred plaintiffs sought damages for a devastating explosion

that occurred in Texas City, Texas in 1947. After World War II, the

United States realized there was an export market for certain potentially

explosive chemicals manufactured during the war that could be used as

fertilizers. The United States government contracted with private firms

to operate certain former armaments plants under government supervi-

sion. Fertilizer destined for France was being loaded, under govern-

ment supervision, by stevedores onto French ships in the Texas City

harbor. ^^^ A small fire that developed in the hold of one ship was not

put out quickly, and the ensuing explosions levelled a sizable portion of

the town. "Since no individual acts of negligence [were] shown, the

[suit] . . . necessarily predicated government habihty on the partici-

pation of the United States in the manufacture and the transportion of

[fertilizer]."^-^^

The Supreme Court analyzed section 2680 in terms of "planning"

versus "operational" decisions:

The "discretion" protected by the section ... is the discretion

of the executive or the administrator to act according to one's judg-

ment of the best course, a concept of substantial historical ancestry

in American law.^^^

V. United States, 451 F.2d 574 (5th Cir. 1971); Hendry v. United States, 418 F.2d 774
(2dCir. 1969).

151. See, e.g., James, The Federal Tort Claims Act and the "Discretionary Func-
tion" Exception: The Sluggish Retreat of an Ancient Immunity, 10 U. Fla. L. Rev.
184 (1957); Peok, The Federal Tort Claims Act: A Proposed Construction of the Dis-

cretionary Function Exception, 31 Wash. L. Rev. 207 (1956); Reynolds, Discretionary

Function Exception of the Federal Tort Claims Act, 57 Geo. L.J. 81 (1968); Note, 41

Wash. L. Rev. 340 (1966). See generally Annot., 99 A.L.R.2d 1016 (1965); Annot.,

19 A.L.R.2d 845 (1951).
152. 346 U.S. 15 (1953).
153. Id. at 17-24.

154. Id. at 23.

155. Id. at 34 (footnote omitted).
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It is enough to hold, as we do, that the "discretionary function

or duty" that cannot form a basis for suit under the Tort Claims Act

includes more than the initiation of programs and activities. It also

includes determinations made by executives or administrators in

establishing plans, specifications or schedules of operations. Where
there is room for policy judgment and decision there is discretion.

It necessarily follows that acts of subordinates in carrying out the

operations of government in accordance with official directions

cannot be actionable.^ ^^

In short, the alleged "negligence" does not subject the Govern-

ment to liability. The decisions held culpable were all responsibly

made at a planning rather than operational level . . .

.^^^

The recognition that certain governmental decisions must be protected

against litigation was not new; it had earlier met with general judicial

recognition. ^^^ Almost any official act is taken pursuant to some sort of

plan, however, and government lawyers subsequently used Dalehite to

urge courts to reject liability for many acts that clearly involved negli-

gent execution of a plan or idea. Although some courts drew a distinc-

tion "between acts or omissions arising from the exercise or performance

of a discretionary function and those occurring within the scope or area

of the discretionary function but which themselves do not involve any

proper element of discretion,"^^® other courts took Dalehite as a license

to strike down arguably valid claims.^®^

More reflective courts came to realize that a "planning-operation-

al" distinction, based exclusively on the level of the public official in-

volved, was not conclusive of the issue. One influential discussion of

156. Id. at 35-36 (footnote omitted).

157. Id. at 42.

158. E.g., Sickman v. United States, 184 F.2d 616 (7th Cir. 1950), cert, denied, 341
U.S. 939 (1951); Coates v. United States, 181 F.2d 816 (8th Cir. 1950).

159. Bulloch V. United States, 133 F. Supp. 885, 888 (D. Utah 1955). See also

Somerset Seafood Co. v. United States, 193 F.2d 631, 635 (4th Cir. 1951 ).

160. For example, in Fahey v. United States, 153 F. Supp. 878 (S.D.N.Y. 1957),
executors sued the government on behalf of a deceased woman who had been shot by
a demented military veteran. The United States was alleged to have been negligent in

permitting the veteran to remain at large, given psychiatric difficulties known to public
medical officials. Id. at 886. In determining liability, the court reasoned: "In this case
the acts of the psychiatrists involved come within the scope of the term 'discretionary

function.' They were retained to make professional diagnoses and if any error was com-
mitted it was an error in the exercise of their authorized discretion resulting from an
improper diagnosis. Such conduct is clearly within the scope of the exception and
clearly not actionable." Id. at 886. See also Williams v. United States, 115 F. Supp.
386 (N.D. Fla. 1953), affd, 218 F.2d 473 (5th Cir. 1955); Thomas v. United States,

81 F. Supp. 881 (W.D. Mo. 1949).
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the question occurred in Bulloch v. United States. ^^^ Certain sheep

owners had sued the United States for injuries arising out of nuclear

testing in Nevada. In assessing judicial precedent, the court noted:

Where the acts or omissions relied upon are those directly involving

the exercise of discretion, the Courts have not hesitated to deny
recovery .... Where it is clear, as here, that the major, or overall,

activity involved the exercise of a discretionary function or duty

. . . but where the acts or omissions relied upon may be substan-

tially independent of, or merely incidental to, any authorized dis-

cretionary performance, difficulty and conflict are indicated in

the decisions. ^^2

The court then noted that one line of cases, which arguably included

Dalehite, appeared to deny liability for all acts taken within the scope

and in the course of performance of a discretionary function. After

discussion the court stated, "I conclude that negligent performance,

after discretion has been exercised, and not involving any discretionary

power, is not contemplated by the cited exception concerning discretion-

ary functions.
"^^^

If determination of the proper scope of the discretionary function

exception is difficult in the context of good faith plans and their

negligent execution, the question obviously becomes much cloudier

when one considers treatment of intentional torts. The discretionary

function exception protects the executive branch from too close scrutiny

of policy decisions. But the permissible scope of executive decision-

making as to actions or policies that may prove deliberately tortious

presents a different issue. Several points should be stressed. First, the

brief legislative history of the amendment makes clear that, at the very

least, Congress did not intend to create a blanket exemption from

liability for all decisions calling for discretion. The overzealous deci-

sions and actions of St. Louis DALE officers resulted in property

damage and infringement of the privacy of the Askews and Giglottos.

The legislation drafted in response to those raids was meant to provide

financial compensation both for property loss and psychological inju-

ry. ^^^ A broad reading of the exception so as to exclude recovery by

161. 133 F. Siipp. 885 (D. Utah 1955). But cf. Bartholomae Corp. v. United
States, 135 F. Supp. 651 (S.D. Cal. 1955).

162. 133 F. Supp. at 887-88.

163. Id. at 889. See also Downs v. United States, 522 F.2d 990 (6th Cir. 1975);

Griffin v. United States, 500 F.2d 1059 (3d Cir. 1974); United Air Lines, Inc.

V. Wiener, 335 F.2d 379 (9th Cir.), cert, dismissed, 379 U.S. 951 (1964); White v.

United States, 317 F.2d 13, 16-17 (4th Cir. 1963); cf. United States v. Faneca, 332 F.2d
872 (5th Cir. 1964), cert, denied, 380 U.S. 971 (1965).

164. S. Rep. No. 588, 93d Cong., 1st Sess. 2 (1973), stresses the reasons for the
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those wronged by the Collinsville raids would deny the impetus for the

amendment itself.

One possibihty would be to preserve liability only for those discre-

tionary actions that violate a citizen's constitutional rights, as opposed to

the general class of intentional torts that may not rise to that level.
^^^

Since the Collinsville raids were conducted without a search or arrest

warrant, in violation of the fourth amendment, recovery in that case

would be permitted. This restrictive interpretation finds some sup-

port in the Senate report on the amendment:

As a general principle under present law, if a Federal agent vio-

lates someone's constitutional rights—for instance, Fourth Amend-
ment rights against illegal search and seizure—there is no remedy
against the Federal Government. This ancient doctrine—sovereign

immunity—stands as a bar.

Only recently was there even a right of action against the

offending officers themselves. In the case of Bivens v. Six Un-
known Federal Narcotics Agents, 403 U.S. 388 (1971), the Su-

preme Court held that the Fourth Amendment and elementary

justice require that there be a right of action against the Federal

agents for illegal searches conducted in bad faith or without prob-

able cause. . . .

. . . This provision should be viewed as a counterpart to the

Bivens case and its progenty [sic], in that it waives the defense of

sovereign immunity . . . for the same type of conduct that is alleged

to have occurred in Bivens . . .
.^^®

However, later in the Senate report this narrow reading is rejected:

"[T]he Committee's amendment should not be viewed as limited to

constitutional tort situations but would apply to any case in which a

Federal law enforcement agent committed the tort while acting within

the scope of his employment or under color of Federal law."^^'

A better reading would make the government responsible whenev-

er overzealous officers act tortiously against a citizen, and whenever an

official at any level deliberately plans, authorizes or approves actions

that amount to "constitutional torts"—violations of guarantees afforded

amendment: "There is no effective legal remedy against the Federal Government for
the actual physical damage, much less the pain, suffering and humiliation to which the
Collinsville families have been subjected."

165. What is or is not sufficient to make an intentional tort rise to the level of con-
stitutional tort has no easy answer. See Jenkins v. Averett, 424 F.2d 1228, 1232
(4th Cir. 1970) (requiring "raw abuse of power by a police officer").

166. S. Rep. No. 588, 93d Cong., 1st Sess. 2-3 (1973).
167. Id. at 4.
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by the Constitution. This use of the discretionary function defense for

intentional torts does not do violence to the legislative purpose behind

the exception. As the Eighth Circuit once observed in defense of the

doctrine:

The Congress had a sound basis for the use of the words in the

Exceptions of the Act and used them in recognition of the separa-

tion of powers . . . and the considerations of public policy which

have moved the courts to refuse to interfere with the actions of

officials at all levels of the executive branch who, acting within the

scope of their authority, were required to exercise discretion or

judgment.^ ^^

The invocation of the separation of powers doctrine is proper insofar as

it seeks merely to maintain essential flexibility of executive decisionmak-

ing, free from financial liability for every error in judgment. No
comparable freedom exists, or should exist, for the government to plan

or to approve deliberate torts or attacks on private freedoms. ^^^ Insofar

as the discretionary function exception is advanced as a shield against

deliberate wrongdoing of this kind, the claim should be rejected even if

it involves the Chief Executive. ^^^ The intent of the amendment^^^ is to

provide recovery for injuries caused by government even in instances in

which the government believed such actions necessary to meet some

misguided notions of internal security.

( 4 ) Other Exceptions to Liability

Certain narrow restrictions on FTCA liability are built into section

2680, including a specific exception for claims "arising in respect of the

assessment or collection of any tax or customs duty, or the detention of

any goods or merchandise by any officer of customs or excise or any

other law enforcement officer;"^^^ for any claim involving administra-

tion of the Trading with the Enemy Act;^^^ for combatant activities dur-

168. Coates v. United States, 181 F.2d 816, 818 (8th Cir. 1950). The court then

cited a number of cases, beginning with Marbury v. Madison, 5 U.S. (1 Cranch) 137

(1803), in which the Supreme Court has dealt with the discretionary function issue in

its constitutional aspects.

169. What immediately comes to mind in this context is the short-lived and ill-fated

"Huston Plan" of Watergate fame and similar government programs by the FBI re-

cently uncovered. See Mondale Letter, supra note 148; cf. Kiiskila v. United States, 466
F.2d626 (7th Cir. 1972).

170. Compare United States v. Nixon, 418 U.S. 683 (1974); United States v. United

States District Court, 407 U.S. 297 (1972).
171. 5ee text accompanying notes 84-86 5wpra.

172. 28 U.S.C. § 2680(c) (1970).

173. Id. § 2680(e).
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ing time of war;^"^* or for any claim arising in a foreign country."^

Careful attention obviously should be paid to the rather obscure provi-

sions of this section by potential Utigants, even though they may be in-

applicable to the vast run of cases.

IV. Practice Under The Amendment

As should be clear by now, the FTCA is a statute of umque
complexity. Some of the basic conceptual problems that arise from

the use of the FTCA as a vehicle for intentional torts liability have

already been addressed. But it seems advisable to provide a brief

roadmap to the special practice and procedural requirements to which

an attorney unfamiliar with FTCA practice, but now placed within its

ambit, should devote close attention. It is the understanding of the

authors that to date no judgments or settlements have been concluded

under the amendment. Since the amendment offers new sources of

liability for governmental conduct, this inactivity may reflect a lack of

awareness on the part of the practicing bar of its availability.

A. Jurisdiction and Venue

Jurisdiction of an FTCA suit is vested in the United States district

courts.^*^® The court in which a litigant sues also has jurisdiction of

related counterclaims or setoffs by the federal government. ^^^ Any
appeal from a district court judgment may be taken to the Court of

Claims with the consent of all appellees. ^^® Otherwise, appeal to the

United States Court of Appeals is available as a matter of right.
^^®

Venue can be laid only in the district in which plaintiff resides or in

which the offensive act or omission occurred. ^®°

B. Administrative Claim and Statute of Limitations

Before any action may be brought in a federal court, the FTCA
requires that a claimant first present his claim to an appropriate federal

174. Id. § 2680(j).
175. Id. § 2680(k).

176. Id. § 1346(b). Suits by inhabitants of foreign countries against the United
States, as well as suits by United States citizens dwelling abroad, for tortious activity

outside the United States are not covered by the FTCA.
177. Id. § 1346(c).

178. Id. § 1504.

179. Id. §§ 1291-94.

180. Id. § 1402(b).
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agency for administrative settlement.^^^ The agency then has up to six

months to make final disposition of the claim. If there is no disposition

after six months, the claimant may deem the claim finally denied and

pursue his court remedy. Framing the claim to the federal agency

should be done only after careful consideration, since the FTCA prohib-

its an action for an amount greater than that presented to the federal

agency, "except where the increased amount is based upon newly

discovered evidence not reasonably discoverable at the time of present-

ing the claim to the federal agency, or upon allegation and proof of

intervening facts, relating to the amount of the claim."^^^ Under the

FTCA, each federal agency head has the power to compromise tort

claims up to $25,000. A settlement over that amount requires written

approval of the Attorney General. ^®^

The statute of Hmitations on tort claims under the FTCA is gov-

erned by federal law, not by the apphcable state statutory period.
^^^

Federal law bars any claim that is not presented, in writing, to the appro-

priate federal agency within two years after the claim accrues or that is

not "begun within six months after the date of mailing ... of notice of

final denial of the claim by the agency to which it was presented." ^^^

Thus a claimant must present his claim to any agency within two years

after it accrues. He may begin an action sdx months after this claim has

been presented. Unless he sues within six months after the mailing of a

final denial, the claim is barred.

C. Parties

An FTCA suit is properly brought against the United States, not

against the offending individuals or the agency of which they are em-

ployees. Federal employees who may desire to sue federal law en-

181. Id. § 2675; see 28 C.F.R. § 14.1 et seq. (1975) for the rules promulgated by

the Attorney General respecting presentation of administrative claims. If a suit is filed

prior to submission of an administrative claim, dismissal is appropriate. Commonwealth
of Pennsylvania v. National Ass'n of Flood Insurers, 520 F.2d 11 (3d Cir. 1975); Alt-

man V. Connally, 456 F.2d 1114 (2d Cir. 1972) (per curiam); Bialowas v. United

States, 443 F.2d 1047 (3d Cir. 1971). Counsel for plaintiff should be careful to comply
fully with whatever procedural requirements an agency might have established for filing

a formal claim. Merely sending a letter seeking relief may well be inadequate and con-

stitute ground for dismissal of a subsequent suit. See, e.g., Melo v. United States, 505

F.2d 1026 (8th Cir. 1974). See generally Annot., 13 A.L.R. Fed. 762 (1972).

182. 28 U.S.C. § 2675(b) (1970).

183. Id. §§ 2672, 2677; 28 C.F.R. § 14.6 (1975).
184. 28 U.S.C.A. § 2401(b) (Supp. 1976); Young v. United States, 184 F.2d 587,

589 (D.C. Cir. 1950). See generally Annot., 7 A.L.R.3d 732 (1966); Annot., 21

A.L.R.2d 1464 (1952).

185. 28 U.S.C.A. § 2401(b) (Supp. 1976).
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forcement officers under the FTCA, but cannot, should check closely

the provisions of the Federal Employees' Compensation Act, which is

the exclusive remedy of a federal employee suing for death or personal

injury caused by the actions of another federal employee. ^^^ Certain

other classes of plaintiffs are restricted from bringing tort actions

against the government and recourse must be had to the myriad of stat-

utes involved. ^^^ If a federal employee (or, in the intentional tort case,

a federal officer) is sued individually, it is clear he may implead the

United States.^««

D. Jury Trial

An FTCA claim against the government is triable only without a

jury, notwithstanding any right to jury trial that may exist under the

equivalent local statute governing tort liability. This is a restriction not

present in actions under Bivens or section 1983 and it may in the

appropriate situation suggest the advisabiUty of actions against the

individual agents as well.

E. Damages and Declaratory Relief

As we have seen, the FTCA precludes any recovery for punitive

damages, except that, in a state whose law permits only punitive dam-

ages for the death of a claimant, the Act allows the successful estate

to recover actual or pecuniary damages "measured by the pecuniary

injuries resulting from such death to the persons respectively, for whose

benefit the action was brought, in lieu thereof."^^® The effect of

the quoted language is to ignore any state law attempts to restrict

recovery in such instances, and to permit compensatory damages wheth-

er designated as "compensatory" or "punitive."

Some question exists as to the availability of declaratory relief

under the FTCA. Some courts apparently would allow it, following the

rationale sketched by Jayson:

The rationale is that, although the Declaratory Judgment Act
is not itself a consent of the United States to be sued, it is an addi-

186. 5 jW. §§ 8101 et seq. See generally AnnoL, 17 L. Ed. 2d 929 (1967); Annot.,
84 A.L.R.2d 1059 (1962).

187. See generally Jayson, supra note 57, §§ 150-67.

188. United States v. Yellow Cab Co., 340 U.S. 543 (1951). However, the United
States may not indemnify itself against a recovery by bringing suit against the federal
employee responsible for the tort—a right any private employer would have against its

employee. United States v. Oilman, 347 U.S. 507 (1954).
189. 28U.S.C. § 2674 (1970).
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tional remedy in cases where jurisdiction already exists; accord-

ingly, if the basic claim is within the coverage of the Tort Claims
Act, a suit for declaratory judgment is simply a procedural step

toward the ultimate determination of a claim for money damages.^®^

The argument against use of the declaratory judgment is twofold.

Section 1346(b) vests jurisdiction in district courts only to hear claims

"for money damages." Furthermore, as mentioned earlier, the legisla-

tive rationale behind section 2680(h) seems to evince a desire to

prevent the FTCA from becoming a vehicle to challenge generally the

legality of a government procedure. Nevertheless, if federal courts read

the statute to permit declaratory actions involving intentional torts, the

amendment could prove a helpful weapon with which to attack uncon-

stitutional law enforcement procedures. Rather than simply suing a

federal agency for a money judgment in the wake of an agency burglary

"for national security," a litigant could urge the district court to declare

such conduct tortious.^®^

F. Interest, Costs and Attorney^ Fees

A successful litigant can recover four percent interest from the date

of judgment until "thirty days after the approval of any appropriation

Act."^®^ Prejudgment interest, in other words, is not permitted.

The FTCA permits, but does not mandate, a court to award costs

to the successful litigant, or to the government if it prevails. The costs

shall "be limited to reimbursing in whole or in part the prevailing party

for the costs incurred by him in the litigation."^®^

One of the strangest provisions of the FTCA relates to attorneys'

fees. The Act limits an attorney to twenty-five percent of any

judgment recovered or any settlement made after litigation has com-

menced. If the claim has been administratively compromised prior to

suit, the maximum recovery is twenty percent. "Any attorney who
charges, demands, receives, or collects for services rendered in connec-

tion with such claim any amount in excess of that allowed under this

section, if recovery be had, shall be fined not more than $2,000 or

imprisoned not more than one year or both''^^^ One can only urge due

care in billing to avoid this stringent penalty.

190. Jayson, supra note 57, § 211.02, at 9-8 (footnote omitted). See Luckenbach

S.S. Co. V. United States, 292 F.2d 913, 916 n.5 (Ct. CI. 1961); cf. Raydist Navigation

Corp. V. United States, 144 F. Supp. 503 (E.D. Va. 1956).

1-91. See text accompanying notes 169 & 187 supra.

192. 28 U.S.C. § 2411(b) (1970).

193. Id. § 2412.

194. Id. § 2678 (emphasis added).
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G. Judgment as Bar

Although the FTCA does not explicitly insist that suit against the

government—as opposed to suit against the offending agent—be an

injured party's exclusive remedy, another section makes judgment in an

FTCA action a complete bar to an action against the individual govern-

ment employee. ^^^ In most instances, the preferred course will be to

pursue one's remedy against the government alone, in order to ensure a

source of recovery. However, section 2676 does not prevent a litigant

from first suing a government employee and thereafter, if execution of a

judgment leaves the plaintiff unsatisfied, suing the federal government

for the unsatisfied portion of the judgment. ^^^ If personal vindication

against an offending federal law enforcement officer were a prime

motive, and if a jury trial were seen as indispensable, plaintiff could still

proceed on a Bivens theory or under state law before invoking the

FTCA.^«^

V. The Amendment And The Exclusionary Rule

One serious question raised by the passage of the amendment

concerns the continuing application by the Supreme Court of the exclu-

sionary rule to suppress evidence seized by law enforcement officials in

violation of the fourth amendment.^®® In his dissenting opinion in

Bivens Chief Justice Burger commenced a full scale attack on the

exclusionary rule, calling it "conceptually sterile and practically ineffec-

tive."^®® Nevertheless, the Chief Justice conceded the continuing ne-

cessity of the rule "until some meaningful substitute is developed."^**"

195. Id. § 2676.

196. Consider also id. § 2679(b), which makes suit against the government the ex-

clusive remedy "for injury or loss of property or personal injury or death, resulting from
the operation by any employee of the Government of any motor vehicle while acting

within the scope of his office or employment", and id. § 2679(d), which provides for re-

moval to the federal court of suits commenced in the state court against federal employ-
ees in the event that the United States acknowledges FTCA scope of employment lia-

bility.

197. He would, of course, keep a close eye on the FTCA statute of limitations. See
note 184 supra. There does not appear to be any impediment to commencing a Bivens
suit against the individual officer while at the same time pursuing settlement with the

United States.

198. See text accompanying note 110 supra. For a thoroughly researched analysis

of the fourth amendment and the exclusionary rule see Harris, Annals of Law: The
Liberty of Every Man (pts. 1-2), The New Yorker, Nov. 3, 1975, at 50; Nov, 10, 1975,

at 54.

199. 403 U.S. at 415.

200. Id.
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Reasonable and effective substitutes can be formulated if Congress

would take the lead, as it did for example in 1946 in the Federal

Tort Claims Act. I see no insuperable obstacle to the elimination

of the suppression doctrine if Congress would provide some mean-
ingful and effective remedy against unlawful conduct by govern-

ment officials.

I conclude, therefore, that an entirely different remedy is

necessary .... Congress should develop an administrative or quasi-

judicial remedy against the government itself to afford compensa-
tion and restitution for persons whose Fourth Amendment rights

have been violated.^^i

Chief Justice Burger went on to sketch a statute that would waive

sovereign immunity "as to the illegal acts of law enforcement officials

committed in the performance of assigned duties," and would create a

forum in which to adjudicate such claims.^^^ Significantly, this "pro-

posal'* would have tied such a provision to a statute that explicitly

abolished the exclusionary rule. "Any such legislation should empha-

size the interdependence between the waiver of sovereign immunity and

the elimination of the judicially created exclusionary rule so that if the

legislative determination to repudiate the exclusionary rule falls, the

entire statutory scheme would fall."^^

The similarity between the Chief Justice's proposal and the amend-

ment is obvious, as was recognized during the debate in the House on

the amendment. Congressman Butler of Virginia specifically inquired

on March 5, 1974, whether the amendment's sponsors were clear as

to the effect of the legislation on the exclusionary rule. In response,

Congressman Wiggins of California said:

I will answer in this way. Many of us have been concerned for

many years about the rigid and mechanical operation of the exclu-

sionary rule. One suggestion made by such an eminent person as

the Chief Justice of the U.S. Supreme Court has been to create a

civil remedy. I think that is worthy of exploration. However, under

this legislation the remedy is created without the benefits of that

exploration and without modifying this exclusionary rule.^^*

In light both of this disclaimer and of Congress' failure to draft an

explicit abolition of the exclusionary rule, it seems clear that no modi-

fication of the fourth amendment exclusionary rule was intended. Fur-

201. Id. at 421-22.

202. Id. at 422-23.

203. Id. at 423 n.7.

204. 120 Cong. Rec. H 1400 (daily ed. Mar. 5, 1974).
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theraiore, since Chief Justice Burger's dissenting opinion did not re-

ceive support from any other member of the Court, the argument that

somehow the amendment was Congress' response to a judicial invita-

tion is unconvincing. As a practical matter, one would not expect Con-

gress impliedly to exchange the exclusionary rule for a tort remedy that

poses as many obstacles to effective implementation as does the FTCA
amendment. ^^'^

VI. The Amendment As Spur To Further Reform

As is clear from the foregoing analysis, the amendment is only a

partial step toward proper financial accountability by the federal govern-

ment for the injuries occasioned by its employees. It does provide a

much-needed legal remedy for the victims of federal law enforcement

abuse. However, the momentary public outrage over the Collinsville

raids, pragmatically channelled by congressional aides into a legislative

amendment acceptable to an impatient Congress, succeeded in produc-

ing a remedy that—as we have seen—is quite idiosyncratic. A recovery

scheme for intentional governmental torts needs more careful attention.

The amendment and subsequent events^^® may provide the impetus for a

thorough review of the entire field. For one thing, the need for a fed-

eral statutory remedy against federal officials other than law enforce-

ment officials who violate constitutional rights seems undiminished by

the availability of relief under Bivens. Difficulties inherent in a case by

case extension of Bivens suggest that the amendment of section 1983

to provide for coverage of federal as well as state officials would over-

come a long ignored anomaly in federal responsibility.
^^"^

At least four further changes to the FTCA should be explored.

First, the elements of a federal cause of action should not depend on

205. A separate issue is whether Congress could by statute actually abolish the ex-

clusionary rule. See generally Dellinger, Of Rights and Remedies: The Constitution

as a Sword, 85 Harv. L. Rev. 1532, 1559-63 (1972). That issue is beyond the scope

of this article.

206. The Senate Select Committee on Intelligence Activities is currently wrestling

with the problem of recovery against FBI and CIA officials who violate constitutional

and statutory rights. S. Res. 21, 94th Cong.
207. Professor Davis has proposed language amending section 1983 that provides a

useful beginning. See Davis, An Approach to Legal Control of the Police, 52 Texas
L. Rev. 703, 720 n.47 (1974). Davis also provides in his proposed amendment of sec-

tion 1983 for recovery against federal and local governments, thereby rendering redun-
dant the FTCA amendment. Whether or not it is better to include entity liability within

section 1983 (one argument against that solution is that intentional torts not reaching
the constitutional tort level are not covered by section 1983), that section should cer-

tainly be amended to reach federal as well as state and local officials.
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differences of state law. A federal statutory or common law of inten-

tional tofts would avoid the "law of the place" and the "private person"

problems inherent in the FTCA as presendy structured. It would
insure that tortious behavior by the FBI in California would receive

similar treatment to such behavior in Maine. The justification for a

local standard of behavior in the negligence area does not cany over to

the realm of intentional torts.

Secondly, Uability should not be restricted merely to "law enforce-

ment officers." A deliberate battery is no less outrageous if inflicted by

a mailman or a welfare official than if inflicted by an FBI agent.

Although law enforcement officers more often have occasion for unfet-

tered abuse of the public trust, the modern social welfare state offers so

many potential conflicts between officials and individuals that there is

little justification for denying citizens redress for any governmental

wrongs. Anxiety about the number of claims can be met with several

responses. Any "flood of litigation" would presumably mean that the

new law would have uncovered grave and intolerable flaws in the

operation of our federal government. The fear of spurious claims

should be overcome by the realization that the judicial process has

available to it means for detecting such false claims.^®^ And any

fear that citizens might be awarded excessive damages should be over-

come by the FTCA practice of non-jury trials. Additional safeguards,

such as placing a ceiling on recovery, should be disfavored. ^^®

Thirdly, more careful treatment must be given the question wheth-

er governmental liabiHty should supersede individual Uability in its en-

tirety. While the Justice Department intended through its proposed bill

to place all federal officers beyond the threat of personal liability,^^®

some provision for personal liability seems a healthy tonic to encourage

respect for constitutional rights. Since the protection intended by the

Justice Department proposal has to some degree already been extended

to federal employees judicially by the rapid case law development of the

208. In the section 1983 area, for example, the federal courts, while faced with a

staggering caseload, have utilized various preclusion doctrines and summary decision

mechanisms to keep the cases under control. See generally McCormack, Federalism and

Section 1983: Limitations on Judicial Enforcement of Constitutional Protections (pts.

I & II), 60 Va. L. Rev. 1, 250 (1974).

209. This is the solution in 18 U.S.C. § 2520 (1970), which provides for $1000

damages for each illegal wiretap. The danger of this approach is that federal officials

may see these amounts as merely the cost of doing business and effectively buy up an
individual's constitutional rights. Even the fear of an occasional large judgment may
not provide admirable official caution in this respect.

210. See text accompanying notes 73-75 supra.
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"official immunity doctrine,"^^^ there may be little need to go beyond

that defense. And since the rationale behind official immunity is

similar to that expressed in the discretionary function exception, the

FTCA currently reflects a form of inmiunity for government officials

that, without discharging them from all responsibihty, protects the

independence and flexibility necessary for proper government decision-

making. There are important competing values to be considered. Sen-

ator Charles Percy has warned, "we must not lose sight of the important

deterrent value served by the threat of civil suits being brought against

offending agents. Federal narcotics officers must realize that they will

be held personally responsible for their intentional violation of constitu-

tional rights . . .
."^^^ After the incident at Collinsville, Illinois,

it was learned that several of the agents had been involved in other

unpalatable and illegal incidents;^^^ attempts to exempt those individ-

ual officers from liability for assaults and batteries on private citizens

seem an excessive means to guarantee flexibility for proper pohce

functioning. The balance between these competing values is difficult

but not impossible to strike. The development of legislatively specified

defenses along the lines of those that have been developed judicially

under section 1983 could be employed, or the government could be

given the right of subrogation against individual officials in extreme

cases involving fraud, corruption, or maUce.^^* Either solution would

offer some further assurance that federal officials will find it in their

interest to learn about and respect the individual rights of citizens.

Another effective method of deterrence might be employed by

having Congress specify the sources from which government funds to

pay an FTCA judgment should come. Professor Kenneth Culp Davis

has expressed the belief that "[w]hat is needed is a deterrent that

operates not only against the agents but also against the superiors. The

superiors will respond to big money judgments, because the superiors

have the responsibility for protecting their budgets."^^^ It would indeed

211. See, e.g.. Doe v. McMillan, 412 U.S. 306 (1973); Barr v. Matteo, 360 U.S.

564 (1959); Berberian v. Gibney, 514 F.2d 790 (1st Cir. 1975); Bivens v. Six Unknown
Named Agents, 456 F.2d 1339 (2d Cir. 1972); Scherer v. Brennan, 379 F.2d 609 (7th

Cir.), cert, denied, 389 U.S. 1021 (1967).
212. S. Rep. No. 469, 93d Cong., 1st Sess. 36 (1973).
213. See text accompanying notes 22-23 supra.

214. This is the approach taken under California law, Cal. Gov't Code § 825.6

(West Supp. 1976). There is currently no right of subrogation under the FTCA.
United States v. Oilman, 347 U.S. 507 (1954). See generally B. Schwartz, Admin-
istrative Law § 201 (1976).

215. Letter from Kenneth Culp Davis to Robert Sloan, Committee on Government
Operation, Nov. 26, 1973, copy on file in the University of North Carolina Law Library.
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seem helpful in curbing abuses in the future if the agencies themselves

were required to have charged against their operating budgets judg-

ments against the United States that were due to the fraudulent, corrupt,

or malicious actions of their employees.^^®

A fourth reform of the present law that should be considered is

the inclusion within the FTCA of those torts that are still exempt from

coverage under the amendment. This extension would reach certain

torts that seem almost accidentally to have been excluded from the

Act,^^^ as well as others, such as libel and slander, that may be neces-

sary to keep other equally egregious activities of government officials

from going unchallenged.^^^

Vn. Conclusion

In a statement made to the Senate Government Operations Com-
mittee, Senator Sam Ervin recognized that the amendment was only "a

minimal first step in providing a remedy against the federal government

for innocent victims of federal law enforcement abuses."^^^ While the

step was a big one, there are clearly others to take. The amendment

provides a useful means for obtaining financial compensation in the

wake of certain grievous abuses by law enforcement officials, but Con-

gress should not be led by this action to believe that it has dealt with the

216. While it may be difficult to plan an agency budget with contingencies like tort

judgments unaccounted for, it would seem desirable to set up a method of calculating

payments made because of tortious activity in prior years against an operating budget

in future years.

217. Negligent misrepresentation, for example, has been held not to permit recovery

under the FTCA. United States v. Neustadt, 366 U.S. 696 (1961); Fitch v. United
States, 513 F.2d 1013 (6th Cir. 1975). Even if Congress were to determine that such
an exception were necessary, it should modify or clarify the exception to make it clear

that recovery remains proper for negligent acts and deeds by federal officials that have
a verbal aspect. Compare DeLange v. United States, 372 F.2d 134 (9th Cir. 1967),
with Rey v. United States, 484 F.2d 45 (5th Cir. 1973).

The consequences, both personal and financial, of negligent misrepresentation or de-

liberate deceit are often tragic, and the need to "protect" the government in all such
activities is questionable. See generally Davis, Sovereign Immunity Must Go, 22 Ad.
L. Rev. 383 (1970); Note, Federal Compensation for Victims of the "Homeownership
for the Poor" Program, 84 Yale L.J. 294 (1974).

218. The discovery by the Church Committee of FBI dirty tricks, such as mailing
letters to employers with false information about so-called subversive employees in ef-

forts to discredit them, would seem to make plain the need for libel and slander recovery.
See Mondale Letter, supra note 148, enclosure 1. Moreover, the inclusion of these torts

within the FTCA at this stage need not necessarily work a dramatic change in federal
liability. In the years since 1946 the common law rules of absolute liability have given
way to recoveries limited to situations of malice and aggravated intent, exactly those sit-

uations that the FTCA should reach.

219. S. Rep. No. 588, 93d Cong., 1st Sess. 4 (1973).
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inequities of sovereign immunity, and the question of a citizen's right to

redress for constitutional wrongs, in any final or comprehensive way.

The time is ripe broadly to reassess government liability for the tortious

and unconstitutional conduct of its officials ;^^^ it should not pass with-

out the much-needed and long-sought reforms outlined in this article.

220. Recently, Attorney General Levi has announced he will order the FBI to notify

individuals who for 17 years were unwitting targets of COINTELPRO. This mass notifi-

cation program will involve thousands of individuals, and could bring forth a "barrage

of civil lawsuits." Raleigh News & Observer, March 31, 1976, at 1, cols. 2-5.

21-221 O - 78 - 59
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Chapter IV. Conclusions and Recommendations*******
C. Recommendations

336

vii. Civil Remedies ShovJd Be Expanded
Recommendation 91 expresses the Committee's c-oncem for estab-

lishing a lep:islative scheme which will afford effective redress to people
who are injured by impTX)per federal intelligence axrtivity. The recom-
mended pronsions for civil remedies are also intended to deter im-
proper intelligence activity without restricting the sound exercise of
discretion by intelligence officers at headquarters or in the field.

As the Committee's investi^tion has shown, many Americans have
suffered injuries from domestic intelligence acti\'ity, ranging from de-

privation of constitutional rights of privacy and free speech to the
loss of a job or professional standing, break-up of a marriage, and
impairment of physical or mental health. But the extent, if any, to
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which an injured citizen can seek relief—either monetary or injunc-

tive—from the government or from an individual intelligence officer is

far from clear under the present state of the law.

(;ne major disparity in the current state of the law is that, under
the-Reconst.ruction era Civil Rights Act of 1871, the deprivation of
con.->titutional rights by an officer or agent of a state government pro-

vides the basis for a suit to redress the injury incurred ;
^® but there is

no statute which extends the same remedies for identical injuries when
they are caused by a federal officer.

In the landmark Bivens case, the Supreme Court held that a federal

officer could be sued for money damages for violating a citizen's

Fourth Amendment rights.*' Whether monetary damages can be ob-

tained for violation of other constitutional rights by federal officers

remains unclear.

While we believe that any citizen with a substantial and specific

claim to injury from intelligence activity should have standing to sue,

the Committee is aware of the need for judicial protection against

legal claims which amount to harassment or distraction of government
officials, disruption of legitimate investigations, and wasteful ex-

penditure of government resources. We also seek to ensure that the
creation of a civil remedy for aggrieved persons does not impinge upon
the proper exercisi' of discretion by federal officials.

Therefore, we recommend that where a government official—as op-
posed to the government itself—acted in good faith and with the
reasonable belief that his conduct was lawful, he should have an affirm-

ative defense to a suit for damages brought under the proposed statute.

To tighten the system of accountability and control of domestic intel-

ligence activity, the Committee proposes that this defense be struc-

tured to encourage intelligence officers to obtain written authorization

for questionable activities and to seek legal advice about them.*®

To avoid penalizing federal officers and agents for the exercise of

discretion, the Committee believes that the government should in-

demnify their attorney fees and reasonable litigation costs when they

are held not to be liable. To avoid burdening the taxpayers for the

deliberate misconduct of intelligence officers and agents, we believe

the government should be able to seek reimbursement from those

who willfully and knowingly violate statutory charters or the

Constitution.

Furthermore, we believe that the courts will be able to fashion dis-

cover}' procedures, including inspection of material in chambers, and to

issue orders as the interests of justice require, to allow plaintiflfs with
substantial claims to uncover enough factual material to argue their

case, while protecting the secrecy of governmental information in

which there is a legitimate security interest.

The Committee recommends that a legislative scheme of civil reme-

dies for the victims of intelligence activity be established along the

••42 U.S.C. 19S3.
" Bivens v. Six Vnknovcn Fed. Narcotics Agents, 403 U.S. 388 (1971).
•* One means of structuring such a defense would be to create a rebuttable

presumption that an individual defendant acted so as to avail himself of this

defense when he proves that he acted in good faith reliance upon : (1) a written

order or directive by a government oflScer empowered to authorize him to take

action ; or (2) a written assurance by an appropriate legal oflBcer that his action

is lawful.
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following lines to clarify the state of the law, to encourage the respon-
sible execution of duties created by the statutes recommended herein
to regulate intelligence agencies, and to provide relief for tlie victims of
illegal intelligence activity.

Recommeridation 91.—Congress should enact a comprehensive civil

remedies statute which would accomplish the following: "^

(a) Any American with a substantial and specific claim ^° to an
actual or threatened injury by a violation of the Constitution by federal

intelligence officers or agents '^ acting under color of law should have
a federal cause of action against the government and the individual
federal intelligence officer or agent responsible for the violation, with-
out regard to the monetary amount in controversy. If actual injury
is proven in court, the Committee believes that the injured person
should be entitled to equitable relief, actual, general, and punitive
damages, and recovery of the costs of litigation." If threatened injury
is proven in court, the Committee believes that equitable relief and
recovery of the costs of litigation should be available.

(6) Any American with a substantial' and specific claim to actual

or threatened injur}- by violation of the statutory charter for intel-

ligence activity (as proposed by these Domestic Intelligence Recom-
mendations) should have a cause of action for relief as in (a) above.

(c) Because of the secrecy that surrounds intelligence programs, the

Committee believes that a plaintiff should have two years from the

date upon which he discovers, or reasonably should have discovered,

the facts which give rise to a cause of action for relief from a constitu-

tional or statutory violation.

{d) Wliatever statutory pro\'ision may be made to permit an indi-

vidual defendant to raise an affirmative defense that he acted within

the scope of his official duties, in good faith, and with a reasonable

belief that the action he took was lawful, the Committee believes

that to ensure relief to persons injured by governmental intelligence

activity, this defense should be available solely to individual defend-

ants and should not extend to the government. Moreover, the defense

should not be available to bar injunctions against individual

defendants.

" Due to the scope of the Committee's mandate, we have taken evidence only

on constitutional violations by intelligence oflScers and agents. However, the

anomalies and lack of clarity in the present state of the law -(as discussed

above) and the breadth of constitutional violations revealed by our record,

suggest to us that a general civil remedy would be appropriate. Thus, we urge

consideration of a statutory civil remedy for constitutional violations by any

federal oflBcer; and we encourage the appropriate committees of the Congress

to take testimony on this subject.

"The requirement of a substantial and specific claim is intended to allow

a judge to screen out frivolous claims where a plaintiff cannot allege specific

factj? which indicate that he was the target of illegal intelligence activity.
^ "Federal intelligence oflBcers or agents" should include a person who was

an intelligence officer, employee, or agent at the time a cause of action arose.

"Aeent" should include anyone actinc with actual, implied, or apparent authority.

"The right to recover "costs of litigation" is intended to include recovery or

reasonable attorney fees as well as other litigation costs reasonably incrirred.
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IDENTICAL SUBMISSION
TO THE SPEAKER "

©ffir^ of tit? JUt0ntfi) ((^pufntl

SaBl|m0Uni,B. (H. 20530

September 16, 1977

The Vice President
United States Senate
Washington, D.C. 20510

Dear Mr. Vice President:

Attached for your consideration and appropriate
reference is a draft bill "To amend title 28 of the United
States Code to provide for an exclusive remedy against the
United States in suits based upon acts or omissions of
United States employees, and for other purposes."

The purposes of the proposed legislation are threefold:
first, to provide the victims of common law and "constitutional
torts" committed by federal employees with a remedy against a
financially responsible defendant; second, to protect federal
employees from suits for money damages arising out of the
performance of their duties; and, third, to eliminate the need
for the Department of Justice to hire private attorneys to
represent individual federal employees against whom such suits
might be brought. The proposed bill would achieve these pur-
poses by expanding the bases upon which the United States can
be held liable for the conduct of its employees under the Tort
Claims Act and by making suits against the government the
exclusive civil remedy in such cases.

The concept of immunizing federal employees from suits
based upon the performance of their duties is not new. Several
existing statutes provide, on a piecemeal basis, immunity to
specific categories of fedaral employees such as those who
operate motor vehicles and medical and paramedical employees
of some, but not all, government departments and agencies.
This bill would expand that immunity so as to protect all
federal employees in situations in which a remedy was available
against the government.

Under the draft bill, in suits alleging traditional
common law torts, the government would be liable — and the
federal employees immune — if the employee was acting within
the scope of his office or employment. The determination of
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whether the employee was acting within the scope of his office
or employment would be made on the basis of state law, just
as it has been during the thirty years that the Tort Claims
Act has been in existence. In suits alleging constitutional
violations, however, the basis of government liability — and,
consequently, of employee immunity -- would be broader; liability
would arise if the employee acted "under color of" his office
or employment, even though not "within the scope Qf" his office
or employment. It might be possible to describe, with greater
specificity than by use of the phrase "under color of" the
circumstances under which the government will be subject to,
and the employee immune from, suits alleging constitutional
violations. It does not seem wise to attempt to do so, however,
since any such attempt would probably result in the omission
of situations not now forseeable. Procedurally, the Federal
Tort Claims Act provides that the Attorney General is to certify
in each case that the individual employee was acting within
the scope of his employment or under the color of his office
in order for the employee to have immunity. The flexibility
that this procedure provides seems preferable to a statutory
designation of the parameters of the activities that might be
engaged in under the color of an employee's office. Moreover,
an individual plaintiff would be hard pressed to dispute such
a certification, since its effect would be to provide the
plaintiff with a solvent defendant without in any way diminishing
his chances of recovery. Even if a judge were to raise the
color of office question sua sponte, the certification by
the Department of Justice should be very persuasive on the issue.

It should be noted that this bill would not provide the
government employee with absolute immunity from the consequences
of his tortious conduct. Rather he would be subject to appro-
priate disciplinary action where his conduct resulted in the
payment of dcimages by the government. Under such circumstances,
the Attorney General would be required by the bill to refer the
matter for appropriate investigation and disciplinary action
to the head of the department or agency involved. From a
deterrent point of view, the prospect of disciplinary action
and, if the conduct is criminal, the possibility of criminal
prosecution, should be sufficient to prevent irresponsible
individual action.

It might be argued that in an egregious case the individual
employee should be personally liable in a third party action
by the United States. Although the argument is plausible on
its face, there are persuasive reasons for rejecting it.
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Firsjt, experience shows that egregious cases are extremely
rare. Second, one of the main purposes of the amendment is
to improve employee morale and foster good faith, vigorous
performance of duty, unimpaired by the threat of personal
involvement in a lawsuit. To provide for third party
actions so as to cover the rare instances in which they
might be appropriate would be counter-productive in terms of
achieving this purpose. Moreover, if a third party action
against the employee were permitted, the employee would seek
to intervene as a matter of right and would request the
government to provide him with private counsel, and his
presence in the suit would jeopardize the government's
control of the litigation. While the statute could, of
course, prohibit intervention, such a provision would hardly
be conducive to improved employee morale. Finally, the
overwhelming majority of federal employees would be unable
personally to satisfy a judgment of more than a very modest
amount. Thus, to permit a lawsuit over against them would
be essentially a punitive gesture. For all of these reasons
and in view of the deterrent effect of possible disciplinary
action and even criminal prosecution, it seems undesirable
and unnecessary to subject individual government employees
to the added threat of civil liability.

As noted above, in addition to protecting government
employees against individual lawsuits, the proposed legislation
would expand the bases upon which the United States could be
sued in lieu of its employees. It would do so by creating a
stattitory cause of action against the United States for the
constitutional torts of any of its agents. Such a cause of
action presently exists only for certain constitutional torts
(assault, battery, false imprisonment, false arrest, abuse
of process and malicious prosecution) committed by investiga-
tive or law enforcement officers. It should be noted, however,
that this expansion of government liability will not result
in the protection of all federal employees from individual
lawsuits based on acts committed during the course of their
employment or under color of their office. This is because
the exclusivity provision of the bill is applicable only if
there exists a remedy against the United States and because,
even if the proposed amendments are enacted, suits against
the United States will not be possible under the circumstances
enumerated under Section 2680 of the Federal Tort Claims Act.
Among the types of suits against the United States that would
continue to be prohibited under that section are actions for
libel, slander, misrepresentation, deceit or interference with
contract rights (28 U.S.C. 2680 (h) ) . Thus, assuming that no
constitutional violation was involved, government employees
would continue to be individually liable in such cases.
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In addition to expanding the bases for suits against the
government, the bill would also enhance the remedy available
to victims of constitutional torts committed by government
employees; they would be entitled to at least liquidated
damages of $1,000 (where actual damages in a greater amount
cannot be proved) and could recover a reasonable attorney's
fee and other litigation costs reasonably incurred.

The provisions for recovery of liquidated damages, attorney's
fees and litigation costs are based on the existing civil remedy
against individual agents provided in the wiretap statute, 18
U.S.C. 2520. That statute would be "repealed" or modified with
respect to suits based on acts performed by federal employees with-
in the scope of their office or employment or under color of
such office or employment. The victim's remedy in such cases
would be against the United States. This approach is necessary
in order to eliminate the necessity of employing private counsel
in such cases and to avoid creating an unwarranted distinction
between violations of the wiretap statute and other constitutional
torts. The alternative provision ^n 18 U.S.C. 2520 for
compensation in the form of liquidated damages to be computed
at a rate of $100 per day for each day the violation continues
has been included for wiretap violations. The provision
for punitive damages now found in the wiretap statute has not
been included in the proposed amendment. The Federal Tort
Claims Act has always precluded the award of punitive damages
against the United States. Since the victim's remedy will no
longer be against the individual who wronged him, but rather
against the government, the imposition of punitive damages would
penalize only the taxpayer without serving any meaningful
deterrent purpose. Moreover, as pointed out above, the
potential threat of disciplinary action or criminal prosecution
should be sufficient to prevent the kind of excesses that
would justify an award of punitive damages against an individual.

Under this bill, state law would be applicable to any
liability question in an action based upon traditional common
law negligence. In suits based upon constitutional tort
theories, federal law would be determinative. Federal law
obviously should govern the interpretation of the Federal
Constitution.

As has always been the case, state law would govern the
measure of damages in traditional common law tort cases. State
law would also govern the measure of damages in constitutional
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tort cases. While it could be provided that federal law
should govern the damages issue in cases involving constitu-
tio/»a*l violations, there is very little federal law of damages
in this area and it seems undesirable to burden the federal
courts with the task of fashioning such law when state damage
law would be appropriate in almost all cases. The only ex-
ception to the application of the state law of damages is
that provided for liquidated damages for constitutional torts
discussed above.

With respect to defenses to liability, the draft bill
provides, as does the existing wiretap statute, that in
constitutional tort cases "a good faith reliance on a court
order or legislative authorization shall constitute a complete
defense." In order to alleviate concern that this language
might preclude the United States from asserting a good faith,
reasonable belief defense on any basis other than a court order
or legislative authorization, the bill explicitly provides
that this provision is to be "without any effect or limitation
upon any other defenses." Because the good faith, reasonable
belief defense is a developing area of law, it is believed
advisable to allow opportunity for further development rather
than to attempt more specific statutory language.

The question of whether all defenses available to an agent
of the government in a suit against him personally should also
be available to the government itself is not without controversy.
With respect to constitutional violations, it is the view of
some that recovery should be permitted against the United
States irrespective of defenses available to its agents.
Essentially, this view is predicated on the belief that, as
between the innocent citizen damaged by the constitutional
wrong of a mistaken government agent and the government who
set the agent in motion, it is more equitable to require the
government to pay for the loss. The fact that the government
routinely accepts liability for the negligent conduct of its
agents, makes it difficult to explain why it does not also
accept liability for the intentional, albeit mistaken, con-
stitutional torts of those agents. The draft bill provides
for actual or compensatory damages in such cases.

Mechanically the statute provides that, upon the certifi-
cation of scope of employment or color of office, a lawsuit
filed in state court will be removed to federal district court.
Then, regardless of whether the suit was initiated in state or
federal court, the United States will be substituted as the party
defendant in place of the individual federal employee. The
suit will then proceed just as if it had been initiated against
the United States under the Federal Tort Claims Act.
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The Federal Tort Claims Act requires that one must present
a claim administratively to the agency or department that was
responsible for the conduct in question and allow that depart-
ment or agency an opportunity to investigate and reach a
decision on the claim prior to filing suit. This requirement
will continue to apply to all such Federal Tort Claims Act
suits.

It is my view that this legislation is most urgently
needed, both by government employees who may be defendants in
possible tort actions and by the public who may be plaintiffs
in such actions.

The Office of Management and Budget has advised this
Department that enactment of this legislation would be
consistent with the Administration's program.

Sincerely,

Attorney General

^-Q-j^^
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Exhibit '55 : S. 2117, Federal Tort Claims Act Amendments

S.2117
95th CONGHESS

1st Session

IN THE SENATE OF THE UNITED STATES

September 21, 1977

Mr. Eastland introduced the following bill ; which was read twice and referred

to the Committee on the Judiciary

A BILL
To amend title 28 of the United States Code to provide for

an exclusive remedy against the United States in suits based

upon acts or omissions of United States employees, and for

other purposes.

2 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That section 1346(b) of title 28, United States Code, is

4 amended by striking the period at the end of the section

5 and adding the following: ", or where the claim sounding

6 in tort for money damages arises under the Constitution of

7 the United States when such employee of the Government

8 is acting within the scope of his office or employment, or ufi-

II
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1 der the color thereof, such liability to be determined In

2 accordance with applicable Federal law.".

3 Sec. 2. Section 2672 of title 28, United States Code,

4 is amended by inserting in the first paragraph the following

5 language after the word "'occurred" and before the colon:

6 ", or where the claim sounding in tort for money damages

7 arises under the Constitution of the United States when such

8 employee of the Government is acting within the scope of

9 his office or emplojuient, or under the color thereof, such

10 habihty to be determined in accordance with appHcable

11 Federal law".

12 Sec. 3. Section 2674 of title 28, United States Code, is

13 amended by (a) inserting in the first paragraph the foUow-

14 ing language after the word "claims" and before the comma:

15 *'based upon negligent or wrongful acts or omissions"; and

16 (b) by adding as a third paragraph the following:

17 'The United States shall be liable, respectmg the provi-

18 sions of this title relating to tort claims arising under the

19 Constitution of the United States, to the same exent as

20 entitlement to compensation is recognized under the tort law

21 of the place where the violation occurred, but shall not be

22 liable for interest prior to judgment or for punitive damages

:

23 Providedj however^ That for a claim arising under the Con-

24 stitution of the United States, such compensation shall not

25 be less than liquidated damages of $1,000, except that for
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1 a claim arising from the interception or disclosure of a wire

2 or oral communication in violation of chapter 119 of title

3 18, such compensation shall not be less than liquidated

4 damages computed at the rate of $100 a day for each day

5 of violation or $1,000 whichever is higher, plus a reason-

6 able attorney's fee and other litigation costs reasonably

7 incurred : And provided further. That without any effect or

8 limitation upon any other defenses, a good faith reliance on

9 a court order or legislative authorization shall constitute a

10 complete defense to any claim or suit arismg under the

11 Constitution of the United States, but, notwithstandmg the

12 existence of such defense, the United States shall, when it

13 has detemiined that the officer or employee was actmg

14 within the scope of his office or employment or under color

15 thereof, reimburse the person whose constitutional rights

16 were violated for the actual or compensatoiy damages

1'7 sustained.".

18 Sec. 4. Section 2675 (a) of title 28, United States Code,

19 is amended by inserting the following language after '^em^

20 ployment,": "or upon a claim for money damages arising

21 from the violation of the Constitution of the United States

22 by any employee of the Government while acting within

23 the scope of his office or employment or under the color

24 thereof;",
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4
,

1 Sec. 5. Section 2679 (b) of title 28, tJnited States Code,

2 is amended to read as follows

:

\

3 "(b) The remedy against the United States provided

4 by sections 1346(b) and 2672 of this^tiHe for claims for

5 injury or loss of property or personal injury or death re-

6 suiting from the negligent or wrongful act or omission of any

7 employee of the^X)vemment while acting w^Ithin the scope

8 of his office or employment or for claims arising from the

9 violation of the Constitution of the United States by any

10 employee of the Government while acting within the scope

11 of his office or employment or while acting under the color

12 thereof is exclusive of any other civil action or proceeding

13 arising out of or relating to the same subject matter against

14 the employee whose violation or act or omission gave rise to

15 the claim, or against the estate of such employee.".

16 Sec. 6. Section 2679(d) of title 28, United States

17 Code, is amended to read as follows

:

18 **(d) (1) Upon certification by the Attorney General

19 that the defendant employee was acting within the scope of

20 his office or employment, or in claims arising under the

21 Constitution of the United States that the employee was

22 acting within the scope of his office or employment or under

23 the color thereof, at the time of the incident out of which the

24 suit arose any such civil action or proceeding commenced

25 in a United States district court shall be deemed an action
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1 against the United States under the provisions of this title

2 and 'all references thereto, and the United States shall be

3 substituted as the party defendent. After such substitution

4 the United States shall have available all defenses to which

5 it would have been entitled if the action had originally

6 been commenced against the United States under this chap-

7 ter and section 1346 (b)

.

8 "(d) (2) Upon certification by the Attorney General

9 that the defendant employee was acting within the scope

10 of his office or employment, or in claims arising under the

11 Constitution of the United States that the employee was

12 acting within the scope of his office or employment or under

13 the color thereof, at the time of the incident out of which

14 the suit arose any such civil action or proceeding commenced

15 in a State court shall be removed, without bond, at any time

16 before trial, by the Attorney General to the district court

17 of the United States of the district and division embracing

18 the place wherein it is pending and be deemed an action

19 brought against the United States under the provisions of

20 this title and all references thereto, and the United States

21 shall be substituted as the party defendant. After such

22 substitution the United States shall have available all

23 defenses to which it would have been entitled if the action

24 had originally l)een commenced .against the United States

25 under this chapter and section 1346(b). The certification

S.2117 2
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1 of the Attorney General shall conclusively establish scope

2 of office or employment and in claims arising under the

3 Constitution of the United States, acting under color of

4 office or employment for purposes of such initial removal.

5 Should a district court of the United States determine on a

6 hearing on a motion to remand held before trial on the merits

7 that the employee defendant was not acting within the scope

8 of his office or employment, and in claims arising under

9 the Constitution of the United States, acting within the scope

10 of his office or employment or under color thereof, the

11 case shall be remanded to the State court in which it was

12 initially filed.

13 ''(d) (3) The provisions of this chapter and section

14 1346(b) shall not apply in cases where the United States

15 has not waived its sovereign immunity under this chapter.

16 " (d) (4) Wliere an action or proceeding under this

17 chapter is precluded because of the availability of a remedy

18 through proceedings for compensation or other benefits from

19 the United States as provided by any other law, the action

20 or proceeding shall be dismissed, but in that event the run-

21 ning of any limitation of time for commencing, or filing an

22 application or claim in, such proceeding for compensation or

23 other benefits shall be deemed to have been suspended during

24 the pendency of the civil action or proceeding under this

25 chapter.".

21-221 O - 78 - 60
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1 Sec. 7. Section 2679 of title 28, United States Code,

2 is amended by adding a new subsection (f) as follows:

3 "(f) Where an action or proceeding under section 1346

4 (b) or 2672 arising under the Constitution of the United

5 States results in a judgment against the United States or an

6 award, compromise, or settlement paid by the United States,

7 the Attorney General shall forward the matter for such

8 further administrative investigation or disciplinary action as

9 may be appropriate to the head of the department or agency

10 by which the employee whose violation or act or omission

11 gave rise to the claims was employed/'.

12 Sec. 8. Section 2680(h) of title 28, United States

13 Code, is amended to read as follows

:

14 "(h) Any claim arising out of Hbel, slander, misrepre-

15 sentation, deceit, or interference with contract rights.".

16 Sec. 9. (a) Subsections (a) through (d) of section

17 4116 of title 38, United States Code, are repealed, and

18 subsection (e) of that section is amended by deletion of the

19 designation "(e) ", by deleting the words "person to whom

20 the immunity provisions of this section apply (as described

21 in subsection (a) of this section) ," and inserting in lieu

22 thereof the words "employee of the Department of Medicine

23 and Surgery''.

24 (b) Subsections (a) through (e) of section 224 of the

25 PubUc Health Service Act, as added by section 4 of the Act
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1 of December 31, 1970, and renumbered (42 IJ.S.C. 233

2 (a) through (e)
)

, are repealed, and subsection (f) is

3 amended by deletion of the designation "(f)".

4 (c) Subsections (a) through (e) of section 1091 of

5 the Foreign Service Act of 1946, as added by section 119

6 of the Act of July 12, 1976 (22 U.S.C. 817(a) through

7 (e) ) are repealed.

8 (d) Subsections (a) through (e) of section 1089, title

9 10, United States Code, are repealed. Subsection (f) is

10 amended by deleting the words "person described in sub-

11 section (a) " and inserting in lieu thereof the words "em-

12 ployee of the Armed Forces, the Department of Defense, or

13 the Central Intelligence Agency,".

14 (e) Subsections (a) through (e) of section 307 of the

15 National Aeronautics and Space Act of 1958, as added by

16 section 3 of the Act of October 8, 1976 (42 U.S.C. 2458a

17 (a) through (e) ) , are repealed, and subsection (f ) is

18 amended by the deletion of the designation "(f)", by the

19 deletion of the words "person described in subsection (a)
"

20 and by the insertion in lieu thereof of the words "employee

21 of the National Aeronautics and Space Administration".

22 Sec. 10. Section 2520, title 18, United States Code,

23 shall not apply to civil causes of action against officers or

24 employees of the United States while acting within the scope
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1 of their office or employment, or while acting mider the color

2 of such office or emplo3nnent.

3 Sec. 11. This Act shall apply to all claims and suits

4 pending on the date of enactment or filed or accruing there-

5 after.
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Exhibit 56: Department List of Cases Between May 4 and July 14,

1977, in which Private Counsel Was Retained.^

The following are matters which are presently pending
and which are affected by the language of the Conference
Report (H. Kept. 95-166, page 27) accompanying the Depart-
ment's supplemental appropriation bill for Fiscal Year 1977
regarding utilization of funds for private counsel:

1. Corliss Lament v. United States of America,
Central Intelligence Agency, Richard Helms, and James
Angleton , USDC E.D. New York, Civil Action No. 77 C 1029.
The suit was filed May 17, 1977 and alleges that items
of plaintiff's correspondence to and from the Soviet Union
between 1957 and 1972 was intercepted, opened and copied
pursuant to the CIA Soviet Mail Interception Program (code-
named HTLINGUAL) . We have moved to dismiss on behalf of the
United States and the CIA. Private counsel is required for
Mr. Helms and Mr. Angleton. Answers or motions on their
behalf are due on July 22, 1977.

2. A "John Doe" proceeding subpoena has been issued
by a Wisconsin state court to Representative William A.
Steiger, requiring him to appear and testify regarding
information he may possess on voting abuses in Madison,
Wisconsin during the 1976 general election. A "John Doe"
proceeding is in the nature of a grand jury proceeding,
except that the presiding judge examines the complainant
(in this case, the District Attorney) and any witnesses.
Representative Steiger has received a subpoena requiring
his attendance and testimony on July 19, 1977 in Madison.
Congressman Steiger has requested that Mr. John Bolton of
the law firm Covington and Burling be retained by the Depart-
ment to represent him in this matter.

iThe Supplemental Appropriations Act for Fiscal 1977 (Exhibit 19) was signed Into
law on May 4. 1977. The language In the Conference Report on the Supplemental Appro-
priations Act (p:xhiblt 18) limiting the authority of the Department to retain new pri-
vate counsel pending a review of the Attorney Generals Order bv the House and Senate
Judiciary Committees wrnt into effect on that date. By letter of June 11, 1977 (Exhibit 23)
the Department was given interim authority by the Judiciary Committee to retain new
private legal counsel pending completion of this review on the condition that the Depart-
ment inform the Committee of its actions. The lists in exhibits 56, 57, 58, and 59 were
provided by the Department to the Committee pursuant to this agreement.
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Exhibit 57: Cumulative List of Cases in Which Private Counsel

Had Been Retained as of October 20, 1977.

RETENTION OF PRIVATE ATTOR^NE^ :^ F.Y

DEPARTMENT OF JUSTICE

1. Jane Fonda v. Richard
Nixon, et al.

Federal Defendants

^*John Mitchell (DJ)

Law firms and/or
Private Attorneys

Hundley, Cachcris and Sharp

*2. Morton Halperin,

V. Kissinger
Henry Kissinger (State) Joner., Day, Reavis and Pogue

(Counsel terminated)

*3. Bertram Zwelbon et al.

V. Mitchell et al.

Malcolm J. Barrett (FBI)

Alfred E. Caraire (FBI)

H. F. Doherty (FBI)

Anthony T. Trabi*k (FBI)

A. M. Gausky (FBI)

Gerald C. Holland (FBI)

R. W. Patterson (FBI)

Eddie A. Sodolak (FBI)

W. R. Sweeney (FBI)

Martin Obermaier and Morvillo
(Counsel terminated)

A. Socialist Workers Party,

et al V. Attorney Gen-
eral, et al.

George P. Baxtrum, Jr. (FBI)

Arthur J. Greene, Jr. (FBI)

Joseph Furrer (FBI)

John F. Malone (FBI)

Martin, Obermaier and Morvillo

Stanley S. Arkln
Windels and Marx

Berlin Democratic Club, M.ijor Gen. Harold R. Aaroa(DOO) White and Case

et al. V. Donald H.

Runsfeld et al.

Lt. Col, Casper V. Abene (DOD)
David C. Wales (DOD)

Frank Dent (DOD)

Maj . Gen. Frederick E. Davison
(DOD)

Col. Richard E. Evers (DOD)

William L. Beale (DOD)

Wieseman and Wieseinan

James E. Sharp
Dlckstein, Shapiro, and Morin
Ginsberg, Feldman, and Bress

Roger Zuckerman
Stein, Mitchell & Mezincs

***6. Grove Press,

CIA, et al.

C. W. Kane (CIA)

Robert S. Yount (CIA)

**Rlchard Helms (CIA)

Webster & Sheffield

Arent, Fox,

Kahn
Kintner, Plotkin &

**Vlce Admr. Wm. F. Raborn (CIA)

**Thomas Kara:nessines (CIA)

**Wllllam Hood (CIA)

Me^Jton Mller (CIA)

**Rlchard Obcr (CIA)

**Jaroes Schlesinger (CIA)

**Wllliam Colby (CIA)

**James Angleton (CIA)

Raymond Rocca (CIA)

**John McCone (CIA)

Swan, Keoney, Jcnckc.s & Asqulth

Cole and Groncr

Cadwalader, Wlckersham, and Taft

Duncan, Broim, Weinberg & Palmer

Thelen, Marrin, Johnson & Bridges

* Retention of private couiisel terminated by Department.
** Defendant was represented in more than one lawsuit.
***Wllllam Nelson, private attorney, was retained to represent various defendants in Grove

Press, Klpper-:ian, and Driver cases, solely for the purpose of assuring that each was
represented by an attorney who had no conflict among clients.

1/ Private attorneys were retained but not utilized as of February 1977.
T7~Hburly fee paitd for private attorney services in this case was SlOO per hour. The attorney

was hired at hid standard rate before any agreement had been reached in the Department to
limit the fee to $75 per hour.



937

Lawsuit Federal Dcfcnd.ints

Stephanie Kippermnn, ot **J. Edward Day (P.S.)

al V. McCone et al. (Doe

V. McCone) **Richard Helms (CIA)

(counsel
terminated)

**James Schlesinger (CIA.)

William Colby (CIA)

**John Mitchell (DJ)

**John McCone (CIA)

**Willlam Cotter (P,S.)

Law firms and/or
Private Attorneys

Webster (. ShoiticXd

Arent. Fox, Kintner, Plotkin f.

Kahn
Cadwaladcr, Wickersham, and Taft

Hundley, Cachcris and Sharp

Thelen, M-irrin, Johnson & Bridges

Dickstein, Shapior, and Morin

***8. Rodney Driver v.

Richard Helms, et al.

McGeorge Bundy (State)

Marshall S. Carter, (CIA)

**J. Edward Day (P.S.)

W. Marvin Watson (P.S.)

**Richard Helms (CIA)

**Rlchard Obcr (CIA)

Webster & Sheffield

Arent, Fox, Kintner, Plotkin i

Kahn
Cole and Croner

Thomas Karamoss Incs (CIA)

William Hood (CIA)

Vice Adm. RiifuP L. Taylor (CIA)

Lyman B. Klrkpatrick, Jr. (CIA)

Richard Bissell, Jr. (CIA)

Vice Adm. William F. Raborn (CIA)

Col. Lawrence K. White (CIA)

Cord Meyer (CIA)

James Murphy (CIA)

Swan, Kenncy, Jcnckes & Asquith

William M. Blount (P.S.)

Elmer T. Klassen (P.S.)

L. Patrick Cray III (FBI)

Howard J. Osborn (CIA)

**James Schlesinger (CIA)

**Willtam C. Colby (CIA)

Gen. Vernon A. Walters (CIA)

Gen. Robert E. Cushman (CIA)

John Granowski (P.S.)

**James Angleton (CIA)

**John Mitchell (DJ)

**Wllllam J. Cotter (P.S.)

Hlggins, Cavanaugh, Cooncy

Hlnkley, Allen, Saltbury, Parsons

Cadwalader, Wickersham, and Taft "

Duncan, Brown, Weinberg & Palmer

Hundley, Cacheris

Dickstein, Shapiro, and Norin

9. Jack N. Anderson v.

Richard Nixon et al.

John Mitchell (DJ)

Richard M. Nixon
John D. Ehrlichman (W.H.)

Robert Haldcmnn

Hundley and Cacheris
Miller, Cassidy, Larocca & Lewin

Stiller, Adler i Schwnrtr
Frank Strlckler

10. Use M. Slgler, et al.

V. C. J. LeVan et al.

Lt. Gen. C. J. LcVan (Army)

Col. Carey Tomlins:n (Anny)

Carlos Zapata (Army)

Francis J. Presek (FBI)

Williams & Connolly

Schwartz & Earp

Calamia (, Mollin

** Defendant was represented in more than one lawsuit.
***Willlam Nelson, private attorney, was retained to represent various defendants in Grove

Press, Kippennan, and Driver cases, solely for the purpose of assuring that each was
represented by an attorney who had no conflict among clients.
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11, Fern Robertson

Boyd D, Adslt

Federal Jle/^iLlIts^

Boyd D. Adsit (FBI)

Law flrm<i and /or
Prlvnto Attornoyn

James A. Clark

12. Precure v. United States John Navenu (Smithsonian) Stein, Mitchell & Mezlnes

13. Black Panther Party, et William Sullivan (FBI)

al V. Levi George C. Mohr (FBI)

Casey, Scott, & Canfield
Leonard, Cohen & Cettings

14. Corliss LaMont v.

United States
James Angleton (CIA)

Richard Helms (CIA)

Duncan, Brown, Weinberg & Palmer
Arent, Fox, Kintner, Plotkin &

Kahn

15. Sparrow v. Goodiran Grimes & Rowley (S.S.) Walker (, Palmer

16. Congressional Repre- Cong. William A. Steiger Covington & Burling
sentation

17. Congressional
Inquiry

Juanita M. Moodv Wilmer, Cutler & Pickering

18. United States v.

Butler and related
proceedings

Irving Prager (INS) Harland W. Braun

19. City of Brockettville, Cornelius F. Clements (DJ)

Texas Eddie R. Andrews (DJ)

Levy & Goldstein
Casseb, Leon, Rodgers, Strong &

Pearl

20. People of State of David M. Hatton (DJ)

Calif. V. D. Hatton
(rav & Schwartz

21. Eltra Corporation v.

Barbara Ringer
Register of Copyrights Simmonds, Coleburn, Towner,

Caxman & Evans

22. Conflict of Interest William Nelson

23. Congressional Inquiry Donald Tarleton (OCC) Dodd, Driver, Connell & Huglics
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Exhibit 58 : Department List of Cases Between May 4 and Novem-
ber 11, 1977, in Which Private Counsel Had Been Retained.^
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Exhibit 59 : Department List of Cases Between May 4 and Decem-

ber 28, 1977, in Which Private Counsel Had Been Retained.'

IfJustice

9aslifiigtiii, B.C. 2C530

December 28, 1977

Honorable James Abourezk
Chairman, Siibcommittee on
Administrative Practice
and Procedure

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Pursuant to an earlier conversation with Ms. Irene Margolis
of your staff, please find enclosed a revised list of cases
handled by the Civil Division in which private counsel have
been retained since passage of the Department's fiscal 77
supplemental appropriation request. The list has been annotated
with a description of the subject matter of each case or matter
in which private counsel have been hired.

Enclosure

1 The Supplemental Appropriations Act for Fiscal 1977 (Exhibit 19) was signed Into
law on May 4, 1977. The language In the Conference Report on the Supplemental Appro-
priations Act (Exhibit 18) limiting the authority of the Department to retain new pri-
vate counsel pending a review of the Attorney General's Order by the House and Senate
Judiciary Committees went Into eflfect on that date. By letter of June 11, 1977, (Exhibit 23)
the Department was given Interim authority by the Judiciary Committee to retain new
private legal counsel pending completion of this review on the condition that the Depart-
ment inform the Committee of its actions. The lists in exhibits 56. 57, 58, and 59 were
provided by the Department to the Committee pursuant to this agreement.
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Exhibit 61: Justice Department Press Release on Mail-Opening

Investigation, January 14, 1977.

I^prtm^nt of |tistirB

FOR IMMEDIATE RELEASE AG
JANUARY 14, 1977 202-739-2028

NOTE TO NEWS MEDIA ;

Attached, for immediate release, is a copy of the

report of the Department of Justice concerning its

investigation and prosecutorial decisions with respect

to CIA mail-opening activities in the United States.

Attachment
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Report of the Department of Justice Concerning
Its Investigation and Prosecutorial Decisions
with Respect to Central Intelligence Agency Mail
Opening Activities in the United States

The Department of Justice has decided, for reasons dis-

cussed in this report, not to prosecute any individuals for

their part in two programs involving the opening of mail

to and from foreign countries during the years 1953 through 1973.

On June 11, 1975, the President transmitted to the Attor-

ney General the Report of the Commission on CIA Activities within

the United States (the Rockefeller Commission) . The President

asked the Department of Justice to review the materials collected

by the Commission, as well as other relevant evidence, and to

take whatever prosecutorial action it foxmd warranted. At the

direction of the Attorney General, the Department's Criminal

Division conducted an investigation to determine whether any

government officer or employee responsible for CIA programs

described in Chapter 9 of the Commission Report, involving the

opening of mail taken from United States postal channels, or

responsible for related or similar activities of the Federal

Bureau of Investigation, had committed prosecutable offenses

against the criminal laws of the United States. Such an investi-

gation was immediately begun by the staff of the Criminal Division

and regular reports on its status were made to the Attorney

General.

On March 2, 1976, the Senate Select Committee to Study

Governmental Operations with Respect to Intelligence Activities

acceded to the Department's request that the Criminal Division

be allowed acces-s to the documentary evidence in its possession
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concerning the projects. In August 1976 the Criminal Division

submitted to the Attorney General a report summarizing the

evidence it had acquired, and analyzing the legal questions that

potential prosecutions would present. The report concluded that

it was highly unlikely that prosecutions would end in criminal con-

victions and recommended that no indictments be sought.

Because of the importance of this recommendation and its

conclusion that a prosecution would so likely fail, the Attorney

General and the Deputy Attorney General asked the Criminal

Division to review its analysis and findings, and in addition asked

experienced criminal lawyers in the Tax Division to undertake a

review. As part of the review process, three experienced United

States Attorneys, and two specially appointed consultants, Pro-

fessors Herbert Wechsler and Philip B. Kurland, were asked to

participate in an evaluation of the recommendations with the

Attorney General, the Deputy Attorney General, the Solicitor General

and the Assistant Attorney General for the Criminal Division. 1/

1./ In the course of these deliberations, it became clear that
no decision to prosecute could responsibly be made on one of the
two mail opening projects -- the West Coast Project which is des-
cribed on pages 20-21, infra -- within the five year statute of
limitations set forth in 18 U. S.C. §3283. In any event, it was
the unanimous view that, because the West Coast Project was of
relatively brief duration, small in scale, and directed only to
incoming mail, any potential prosecution inevitably would focus
on the CIA's East Coast mail openings, described on pages 7-19.
These openings ended in early 1973, and only the last year of the
project is within the statute of limitations. This is enough,
however, to allow a prosecution to be commenced with respect to
these acts and the entire agreement, dating to 1953, to open mail

I
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The Department has now completed its investigation

into the mail opening projects and has examined in detail

the elements of the crimes that may have been committed, the

defenses that might be presented, and the proof that would be

required to establish the commission of crimes and refute the

expected defenses.

Although the Department is of the firm view that

activities similar in scope and authorization to those con-

ducted by the CIA between 1953 and 1973 would be unlawful if

undertaken today, the Department has concluded that a prosecu-

tion of the potential defendants for these activities would be

unlikely to succeed because of the unavailability of important

evidence 2/ and because of the state of the law that prevailed

during the course of the mail openings program.

It would be mistaken to suppose that it was always

clearly perceived that the particular mail opening programs

of the CIA were obviously illegal. The Department believes

that this opinion is a serious misperception of our Nation's

recent history, of the way the law has evolved and the

factors to which it responded -- a substitution of what

we now believe is and must be the case for what was

.

It was until recent years by no means clear that

l_l Important evidence would be missing because of the
great length of time between the commencement of the mail
openings and the holding of a potential trial. Many important
participants in^t;he process have died, and because some of
the events occurred a generation ago, the memories of other
witnesses have dimmed.
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the law and, accordingly, the Department's position, would

evolve as they have. A substantial portion of the period

in which the conduct in question occurred was marked by a

high degree of public concern over the danger of foreign threats.

The view both inside and, to some extent, outside the government

was that, in response to exigencies of national security, the

President's constitutional power to authorize collection of

intelligence was of extremely broad scope. For a variety of

reasons judicial decisions touching on these problems were rare

and of ambiguous import. Applied to the present case, these

circumstances lead to reasonable claims that persons

should not be prosecuted when the governing rules of law have

changed during and after the conduct that would give rise to

the prosecution. They also would support defenses, such as good

faith mistake or reliance on the approval of government officials

with apparent authority to give approval. Whether these argu-

ments would be acceptable legal defenses is not necessarily dis-

positive. As Judge Leventhal has reminded us; Z_/

Our system is structured to provide intervention
points that serve to mitigate the inequitable
impact of general laws while avoiding the massive
step of reformulating the law's requirements to
meet the special facts of one harsh case. Prose-
cutors can choose not to prosecute, for they are
expected to use their "good sense. . .conscience

3/ United States v. Barker , C.A.D.C., No. 74-1883, decided
May 17, 1976 (dissenting opinion), quoting from United States
V. Dotterweich, 320 U.S. 277, 285 (1943).
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and circijmspection" to ameliorate the hardship of
rules of law. Juries can choose not to convict
if they feel conviction is unjustified, even though
they are not instructed that they possess such
dispensing power.

These factors would make difficult a showing of personal

guilt. The issue involved in these past programs, in the

Department's view, relates less to personal guilt than to

official governmental practices that extended over two decades.

In a very real sense, this case involves a general failure of

the government, including the Department of Justice itself,

over the period of the mail opening programs , ever clearly to

address and to resolve for its own internal regulation the

constitutional and legal restrictions on the relevant aspects

of the exercise of Presidential power. The actions of Presi-

dents, their advisors in such affairs, and the Department it-

self might have been thought to support the notion that the

governmental power, in scope and manner of exercise, was not

subject to restrictions that, through a very recent evolution

of the law and the Department's own thinking, are now conr

sidered essential. In such circumstances, prosecution takes

on an air of hypocrisy and may appear to be the sacrifice of

a scapegoat -- which increases yet again the likelihood of

acquittal. And in this case, an acquittal would have its o\<m

costs -- it could create the impression that these activities

are legal, or that juries are unwilling to apply legal principles

rigorously in cases similar to this.
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Where a prosecution, whether successful or not,

raises questions of essential fairness, and if unsuccess-

ful could defeat the establishment of rules for the future,

the Department's primary concern must be the proper opera-

tion of the government for the present and in the future.

The Department of Justice has concluded, therefore, that

prosecution should be declined. At the same time, however,

the need of eliminating legal ambiguities and of guiding

future conduct in this field demands a precise public state-

ment of the Department's position on the law -- namely, that

any similar conduct undertaken today or in the future would

be considered unlawful. Ordinarily public announcements of

reasons for declining prosecution are not made, for they may

invade the privacy of the potential defendants and charge them

with misconduct while denying them an opportunity to respond

in court. The circumstances of this case justify an exception

to that rule. Publication of the Rockefeller Commission and

Senate Select Committee reports, with their extensive descriptions

of the mail opening programs, substantially diminishes any harm

to the potential defendants' reputations that could be caused

by public explanation of the Department's position. The harm

is further diminished by the description of the circumstances

and the considerations of fairness on which the Department's

decision not to prosecute ultimately rests.
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I. SUMMARY DESCRIPTION OF ORIGINS, CONDUCT AND
TERMINATION OF CIA MAIL OPENING ACTIVITIES
IN THE UNITED STATES.

Investigations conducted by the Rockefeller Commission,

the Senate Select Committee, and the Department of Justice dis-

close that between 1953 and 1973 the CIA engaged in five

separate projects involving the opening of mail in United

States postal channels. The "East Coast Project" began in 1953

and ended early in 1973; the "West Coast Project" was carried

out intermittently from 1969 to 1971. Three remaining projects

were of brief duration and ended more than a decade ago. Pro-

secution for violations arising out of all but che East Coast

Project is barred by the statute of limitations.

A. East Coast Mail Project

In 1952 the CIA, investigating the possibility of gain-

ing positive and operational intelligence information from first-

class mail to or from the Soviet Union, found that all such mail

was sent through postal facilities in the New York City area.

Postal inspectors were contacted and, with their cooperation,

plans were made for CIA personnel to conduct surveillance of

United States-Soviet mail.

In February 1953, when the program was implemented,

CIA personnel from the Office of Security were permitted to

examine and copy (by hand) information from envelope exteriors
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under the close supervision of a postal inspector, but they

were admonished that the mail could not be tampered with or

delayed. From the very outset of this operation, however,

the CIA planned to convert the project into a mail opening

operation. The major obstacle to accomplishing this goal was

the constant presence of a postal inspector. The CIA thought

that if it could establish procedures to photograph the ex-

terior of the mail, it could obtain relatively unsupervised

access to the mail.

Such an expansion of the operation required contact

by Director of Central Intelligence ("DCI") Allen Dulles with

postal officials. An undated memorandum prepared by the CIA's

Director of Security in late 1953 noted that the New York

mail operation was at that time confined to the inspection of

covers only. It reconmended that the project be discussed

as soon as possible with the President and that a secret White

House directive be issued jointly to the Central Intelligence

Agency and the Post Office Department requesting those organiza-

tions to make a "study" on the subject of the censorship of

foreign mail. The memorandum noted that the lA could then

disclose its desires and requirements to the Post Office De-

partment and take steps to implement the program on an expanded

scale. This memorandum was not formally transmitted to Dulles

but, on January 4, 1954, the Director of Security forwarded
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a memorandum to Dulles which recommended that CIA seek ex-

panded access to the mails from the Postmaster General for

the purpose of photographing covers; the Director of Security

also recommended that the "oral approval" of the President

be obtained.

In May 1954 Director Dulles , accompanied by then Chief

of Operations Richard Helms, briefed Postmaster General

Arthur Summerfield about the CIA's desires for expanded access

and means to photograph envelope exteriors. The Chief Postal

Inspector agreed to permit such photographing, A contempor-

aneous CIA memorandum of that briefing makes no reference to

any discussion of mail openings. The Chief Postal Inspector

specifically recalled, in a 1975 interview, that DCI Dulles

argued that the Soviets opened mail and, therefore, that the

CIA's efforts were unfairly circximscribed by American postal

practices. However, the Inspector, now deceased, recalled

that he had told DCI Dulles that any opening of letters would,

in his view, be a violation of postal law.

Following this briefing, the CIA obtained private

rooms at two New York postal facilities. Although some informa-

tion suggests that a very few selected openings may have

occurred as early as July 1953, available evidence indicates

that the selective opening and reading of letters with some

regularity began in late 1954.
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The Department has been unable conclusively to estab-

lish whether, as recommended in the January 4, 1954, memoran-

dum, and as suggested by certain individuals in testimony

before the Rockefeller Commission and Congress and in state-

ments to Department representatives, the CIA obtained authoriza-

tion from President Eisenhower to open and read mail. There

is, however, evidence suggesting that President Eisenhower

had knowledge of and had approved the CIA's East Coast opera-

tion.

Opinions regarding President Eisenhower ' s knowledge

and approval were expressed by close associates of both

President Eisenhower and DCI Dulles. Their judgments are

based on experience with government operations , and their

own knowledge of the individual characteristics and habits

of Eisenhower and Dulles. For example, one high level official

stated that no substantial CIA operation would have been

undertaken without at least tacit White House approval. Another

expressed the opinion that the CIA mail operation was the

type of operation which would have been cleared with President

Eisenhower by Allen Dulles. This same official recounted a

Cabinet level discussion with President Eisenhower in which

the reading of incoming Soviet mail was raised, but he was

uncertain about the context in which the subject was dis-

cussed. Still another official in the Eisenhower Adminis-

tration said it is "inconceivable" that Allen Dulles would
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have embarked on auiy program as sensitive as the East Coast

mail intercept without first informing the President. Former

associates of Allen Dulles stated that Mr. Dulles was most

conscientious about keeping President Eisenhower informed of
1/

the operations of the CIA. A former close associate of

Mr. Dulles indicated that in about 1960 he was officially

advised by a Dulles assistant that Mr. Dulles had informed

President Eisenhower of the CIA's mail intercept project.

The absence of any conclusive evidence of presidential

authorization should be considered in light of the well-

observed, but seldom discussed, practice described as "plausi-

ble deniability" or "presidential deniability .
" Knowledgeable

witnesses have noted that there existed in high government

circles a long-standing aversion to making written records of

presidential authorizations of sensitive intelligence-related
5/

operations. It was thought that the conduct of foreign

4_/ Foreign intelligence matters were of great interest to
President Eisenhower, and he frequently consulted with DCI
Allen Dulles and his brother, Secretary of State John Foster
Dulles, concerning such matters.

V An example of this practice is the handling of the U-2
matter. According to high level officials. President
Eisenhower personally approved all .U-2 overflights, including
the one in which an American pilot was shot down over Soviet
territory just before the 1960 Paris summit conference. One
former Eisenhower aide had first-hand knowledge that President
Eisenhower made his U-2 approvals orally, and that no written
records of such authorizations were made.
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affairs frequently required the practice of non-recordation

of such presidential authorizations. Covert actions were,

by National Security Council definition, designed so that

the United States Government- could plausibly disclaim any

responsibility for them. The concept of plausible or

presidential deniability had been extended by interpretation,

custom and usage to cover all sensitive intelligence

activities. Moreover, the minutes of the President's Foreign

Intelligence Advisory Board contain expressions of concern

covering the relevant period from 1956 onward. For example,

the minutes contain such phrases as "the President's shield,"

and "need to protect the President against public identifi-

cation with . . . covert activities or intelligence activities,"

and "for security reasons, every effort would be made to

leave no papers with the President."

In 1955 responsibility for the East Coast Project

was given to the Counterintelligence (CI) Staff of the CIA.

An outline of the funding, staffing and other logistical needs

of the East Coast Project noted that foreign espionage agents

relied upon the United States policy of respecting the sanctity

of the mails and that these agents used the mails for espionage

purposes to the detriment of the United States. It noted

that, although the project did not contemplate censorship,

discreet monitoring (opening) would be conducted and that

under CI staff management "more letters will be opened." '

21-221 O - 78 - 62
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In 1958 the FBI was advised of the existence and extent

of the CIA's East Coast mail project, and the CIA offered to

share the project's "take" with the FBI. FBI Director Hoover

gave his approval , and the FBI provided the CIA with the

names and categories of persons or organizations in which it

had an espionage or counterespionage interest. Such lists

were used as additional guides by the CIA in making selections

from the United States-Soviet mail that passed through the

CIA checkpoint.

On February 15, 1961, following the election of

President Kennedy, DCI Allen Dulles, Deputy Director of Plans

Richard Helms, and another CIA officer met with newly appointed

Postmaster General J. Edward Day. According to Mr. Day's

recollection, Dulles said he came to tell him of "something

secret" regarding the CIA and the mails. Exactly what Day

was told is not clear. A contemporaneous CIA memorandum of

the 1961 meeting strongly suggests that Day was told by Dulles

of mail openings being made by the CIA. On the other hand,

in 1975 Day averred that, while his memory of the 1961 meeting

might be faulty, he recalled that Dulles offered to tell him

of a secret CIA mail operation but that he (Day) declined the

invitation to be briefed. Day, however, remains uncertain.

Three months later DCI Dulles approved continuation of the

project on the basis of its value to the intelligence opera-

tions of the CIA.
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The Departmenc' s investigation has not definitively-

established whether Presidents Kennedy and Johnson were aware

of the East Coast Project. President Eisenhower authorized

Allen Dulles to brief President-elect Kennedy on all signifi-

cant intelligence operations conducted by the CIA and other

intelligence agencies. President-elect Kennedy met with

Mr. Dulles on several occasions during and after the transi-

tion period to discuss such operations, but the Department

has not been able to determine whether the East Coast Project

was covered during the briefings.

In 1965, prompted by hearings held by Senator Edward

V. Long concerning possible legislation to abolish mail covers

by federal agencies, a high CIA official learned that President

Johnson apparently had not been briefed on the East Coast

Project and "gave instructions that steps should be taken to

arrange to pass (information concerning the project) through

McGeorge Bundy to the President after the (Long) Subcommittee

has completed its investigation." Mr. Bundy does not recall

being informed of the East Coast Project, and no documentary

record that indicates such instructions were carried out has

been found. Richard Helms testified that he believes he may

have advised President Johnson of the East Coast project in

the spring of 1967 at a meeting during which the President

requested information concerning sensitive CIA operations.

Again, no direct evidence corroborating or refuting Mr.

Helms' statements has been located.
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Interviews with former high level officials within the

Kennedy and Johnson Administratons , however, disclose that

Presidents Kennedy and Johnson were briefed on a regular

basis by CIA officials about sensitive CIA operations. One

forroer Cabinet official in both the Kennedy and Johnson Admin-

istrations stated that he was aware that mail openings were

being conducted in the United States, although he did not

know details of particular projects or their scope. The Cabinet

officer stated that he believed Presidents Kennedy and Johnson

were generally aware that the CIA was engaging in operations

similar to the East Coast Project.

Interviews of individuals who served as members of

the President's Foreign Intelligence Advisory Board (PFIAB)

during the Kennedy and Johnson Administrations indicate that

these individuals were aware of domestic mail openings by the

CIA and FBI. PFIAB had the responsibility to review and

assess the activities of the CIA and other agencies with foreign

intelligence responsibilities and to advise the President on

such matters. One PFIAB member, who served until 1968, stated

that the PFIAB gave detailed briefings to the President; more-

over, he stated his belief that the President would "have

to be in a fog" to be unaware of the fact that techniques

such as mail openings were being used. Again, however, the

practice of "plausible deniability" was frequently raised by
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persons knowledgeable of government intelligence practices

as a possible explanation for the absence of any written

records of presidential Icnowledge or authorization for the

East Coast Project..

With the inception of Operation CHAOS, designed to

determine the extent of hostile foreign influence on domestic

unrest, tne East Coast Project assumed a new intelligence-

related purpose. In addition to Operations CHAOS, the

project sought to develop positive foreign intelligence, such

as information on Soviet crop and living conditions and popu-

lation movements. .Moreover, operational support intelligence

was sought such as information on the postal censorship and

secret writing techniques of the USSR, and there was a counter-

intelligence purpose to assist the United States in meeting

and neutralizing Soviet intelligence activities.

In July 1969 the CIA Inspector General's staff

exami.ned the East Coast Project and recomme.nded that, although

Preside.1t Eise.nhower apparently had authorized the project,

if the CIA were to continue to administer the project, senior

officials within the Nixon Administration should be briefed.

In 1969 William Cotter, a former CIA employee

aware of the East Coast Project, was appointed Chief Postal
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Inspector. Concerned that other top level postal officials

were unaware of the project, in 1970 Cotter informed the

CIA that either the Postmaster "General would have to be

apprised of the East Coast Project or it would have to be

discontinued. Cotter pressed his request in January 1971.

This caused a reevaluation of the merits of the East Coast

Project. A CIA memorandum dated March 29, 1971, strongly

urged continuation of the project, describing it as "an

irreplaceable tool for the exercise of the Agency's

counterintelligence responsibility." The memorandum noted

that the counterintelligence information developed by the

project was also of assistance to "the White House, the

Attorney General and the FBI."

The CIA's senior officials decided to continue the

project. In June 1971, to meet Cotter's concerns, Director

of Central Intelligence Helms separately briefed both

Attorney General John Mitchell and Postmaster General

Winton Blount. There is dispute as to what the briefings

encompassed. A contemporaneous CIA memorandum indicates

that Mitchell and Blount were informed of the East Coast

Project and agreed to its continuation; Helms testified

before the Rockefeller Commission that he informed them fully
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about the nature and scope of the mail opening project.

Mitchell and Blount, though they acknowledge that there

may have been a general discussion of mail covers, state

that they were not informed about the opening of mail.

Former President Nixon has stated that he was aware

of the CIA's monitoring of mail between the United States

and the Soviet Union and the Peoples' Republic of China,

but he disclaims any knowledge of mail openings, and the

Department has uncovered no direct evidence which suggests

that former President Nixon was ever specifically informed

of the mail opening projects. It appears, however, that

during the Nixon Administration the White House was receiving

intelligence reports that enabled White House officials to

determine that mail was being opened. John D. Ehrlichman,

a White House official in the Nixon Administration, testi-

fied before the Senate Select Committee that, from his

reading of intelligence reports, he was able to determine

that mail was being intercepted, presumably by the CIA.

With the resignations of Postmaster General Blount

in 1971 and Attorney General Mitchell in 1972, Chief

Inspector Cotter again believed himself to be the only
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senior goverranent official outside the CIA and FBI with

knowledge of the East Coast Project. He again informed

CIA officials that, unless higher level approval for the

project was obtained by February 15, 1973, he would withdraw

the Postal Service's cooperation. James Schlesinger, who

had succeeded Helms as DCI, decided that the foreign in-

telligence and counterintelligence information derived

from the project did not outweigh the risk of embarrass-

ment and potential public repercussions presented by its

continuation. On February 15, 1973, the East Coast

Project was suspended and, in effect, terminated.

Whether the failure of the Department's investi-

gation to uncover any direct evidence, written or oral,

of presidential knowledge or authorization was caused

by the nonexistence of such knowledge or authorization,

by confusion of mail openings with "mail covers," which

were generally viewed as legitimate, or by the passage of

time and the "presidential deniability" concept discussed

above, cannot be determined. However, on the existing

record, the government could not prove in a criminal prose-

cution beyond a reasonable doubt that the East Coast Project

was conducted without presidential approval or without

presidential knowledge and acquiescence.
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B. West Coast Project

The West Coast Project was proposed in 1969 by

CIA officials within the CIA's Plans Directorate for the

purpose of obtaining foreign intelligence concerning the

Peoples' Republic of China. The CIA was particularly in-

terested in censorship techniques used by the Peoples'

Republic of China, and the project was intended to evaluate

such techniques through a survey of mail entering the

United States from the Peoples' Republic of China. Initially

,

it was contemplated that the project would entail only

the inspection of envelope exteriors. Approval of the

project by postal officials was secured for a survey of

envelope exteriors.

The West Coast Project, conducted in or near San

Francisco, involved four separate surveys of mail between

1969 and 1971. The first survey took place in September,

1969 and lasted five days. Approximately 1,600 envelopes

of incoming mail were screened during this period. No mail

was opened in this initial survey, which apparently was

undertaken without approval by top level CIA officials.

The lower level officials responsible at that time for the

project deemed this initial survey successful and concluded
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that a broader scale survey of mail should be undertaken

in order to evaluate Chinese intelligence techniques.

During 1970 and 1971, three additional surveys were con-

ducted by CIA officials in San Francisco, each lasting

two or three weeks. In each of these surveys, only in-

coming mail from the Peoples' Republic of China was opened

apparently without the knowledge of the postal officials

who cooperated by providing CIA officers with access to

the mail. Approximately 550 pieces of mail were opened

by the CIA during the course of the project. After the

project's 1971 phase, no further West Coast operations

were undertaken.
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II. GROUNDS FOR PROSECUTION, POSSIBLE DEFENSES, AND
EQUITABLE CONSIDERATIONS

A. Grounds for prosecution.

The Department of Justice has considered two statutory-

bases for prosecution of persons who participated in the East

Coast Project. The first, 18 U.S.C. §1702, prohibits the

unauthorized opening or obstruction of mail in United States

postal channels; the second, 18 U.S.C. §241. proscribes

conspiracies to deprive United States citizens of rights

guaranteed by the Constitution. Under the general conspiracy

statute, 18 U.S.C. §371, liability would extend to persons who

agreed to take part in violations of sections 241 or 1702,

whether by opening the mails, by approving the openings, or

by acting in concert with others who opened the mails.

A prosecution under section 241 requires proof of a

violation of rights conferred on American citizens by the

Constitution or laws of the United States; with regard to

the mail openings, the prosecution would be premised upon a

violation of the Fourth Amendment's prohibition against

unreasonable searches and seizures. A prosecution cannot be

maintained under section 241, however, unless it can be

established that the defendants acted, or agreed to act, with

the purpose of invading rights or interests protected by
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the Constitution or by federal laws and that, at the time the

defendants acted, protection of the right or interest violated

had been "made definite by decision or other rule of law."

Weaknesses in the evidence and the difficulty of establishing

the absence of presidential authorization suggest that the

Department would not be able to meet the burden of establishing,

beyond a reasonable doubt, that the defendants acted with the

"specific intent" required by section 241 as interpreted by

the Supreme Court. Moreover, it is doubtful that, at the time

the defendants acted, the Fourth Amendment forbade their actions

with sufficient clarity to be "definite;" between 1953 and

1973 there was substantial evolution of Fourth Amendment law^

as discussed later in this Report.

In a prosecution under section 1702 the Department would

not be confronted with similar difficulties. All that is

required to establish a prima facie violation of section 1702

is a showing that (a) the defendant opened mail in postal

channels with "design to obstruct the correspondence, or to

pry into the business or secrets of another" and (b) the

defendant lacked lawful authority to do so.

6/ See Screws v. United States , 325 U.S. 91 (1945). See
also United States v. Price . 383 U.S. 787, 806 n. 20 (1966);
Anderson v. United States, 417 U.S. 211 (1974).
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Whether the openings of mail in the present case

violated section 1702 depends upon two related points:

First, was authorization, from a person empowered to give
7/

such authorization, obtained for the East Coast Project?

Second, if some authorization was obtained, was it effective?

Resolution of the latter question requires a consideration of

whether the Fourth Amendment to the Constitution permits

officials of the Executive Branch to authorize the opening

and reading of international mail and, if so, under what con-

ditions and by what means. We turn to a consideration of

those problems.

B. The requirement of lawful authorization.

Some courts have treated section 1702 as a specific-

intent statute .which would make prosecution overwhelmingly

difficult. The Department of Justice believes, however, that

a better view of the law is taken by the courts, which have

treated it as a "general intent" statute, providing that persons

shall not open envelopes moving through the mails. Its pro-

hibition does not, however, extend to openings that have been

lawfully authorized. Thus, other statutes (see, e.g ., 19 U.S.C.

§482) authorize the opening of envelopes under specified cir-

cumstances, and acting under its general powers the Postal Service

IJ Since no statute authorizes the CIA to intercept or open
mail in United States postal channels, legal authority for
the East Coast Project could be derived only from powers
granted to the President by Article II of the Constitution and
delegated by him to the CIA or others.
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itself opens envelopes when necessary to ascertain the address

of the intended recipient. Indeed, unless there were an

"authorized opening" exception, a law enforcement official who

opened mail pursuant to a judicial warrant would violate the

statute. 8/ See United States v. Van Leeuwen , 397 U.S. 249 (1970)

The Department of Justice consequently believes that the actions

of the CIA in opening mail also would not violate section 1702,

if those actions were properly authorized. 9/

8/ An 1882 decision interpreting a statutory predecessor
to section 1702 stated that "one is punishable who wrongfully,
without any authority of law, or pretence of authority," inter-
feres with the mail. United States v. McCready. 11 Fed. 225,
236 (W.D. Tenn. 1882).

9/ Neither section 1702 nor any other statute purports to
take from the President, and the Executive Branch in general,
any preexisting power to open and examine mail when necessary
to the discharge of the President's constitutional responsibility
for foreign affairs. Cf. United States v. Butenko , 494 F.2d. 593
(3rd Circ.) (en banc), certiorari denied , 419 U.S. 881 (1974),
which holds tEat an analogous statute, although containing a
broadly stated prohibition, does not affect presidential power to
authorize surveillance when the Constitution otherwise permits it.

One other statute, 39 U.S.C. §3623(d), might be considered
to do so. That statute forbids the opening of domestic first-
class mail without a warrant. Nothing in the legislative history
of section 3623(d) indicates that it was designed to affect the
power of the President concerning foreign affairs. See, e.g . , H.R.
Conf. Rep. No. 91-1363, 91st Cong., 2d Sess. 88 (1970).
Although section 3623(d) originated in the Espionage Act of 1917,
40 Stat. 230, it then contained only a statement that the Act did
not affirmatively authorize. the opening of mail, ^breover^ it applies only
to letters of "domestic origin," and so would not affect the open-
ing of mail entering the United States from abroad. Finally,
(continued on following page)
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9/ Footnote continued from previous page.
section 3623(d) does not refer to section 1702 and does not
provide criminal penalties for opening mail without a warrant.
Nothing in the legislative history of the enactment of section
3623(d) indicates that Congress believed that it was altering
the elements of 18 U.S.C. §1702.

It would have been extraordinary for the Congress without
discussion to have enacted a restriction upon the President's
foreign intelligence surveillance power so obliquely when,
in 1968, legislating with respect to the much greater in-
vasion of privacy constituted by wiretapping, it carefully
disclaimed any intent to affect this area -- partly in response
to the concern that it might have no power to do so. See 18
U.S.C. §2511(3), which is discussed at length in the Keith
case. The Department has not heretofore taken that view of the
statute, and to do so for the first time in connection with the
present prosecution would — in addition to reaching only
post-1970 activities -- raise the difficulties concerning fair-
ness, the defense of mistalce of law, and jury reaction discussed
below in connection with newly imposed requirements regarding
the character of presidential authorization.

The Department does not wish, however, to make a final deter-
mination concerning the future interpretation it will accord
section 3623(d) in the distorting context of the present pro-
ceeding, where any position other than that set forth above
would have the flavor of retroactive legislation. If in the
future any mail opening, based on express, properly limited
Presidential authority, is contemplated, we would regard as a
necessary preliminary step to assure its lawfulness the issuance
of an advisory opinion by the Attorney General concerning the
effect of section 3623(d) upon section 1702.
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We think it clear that the prosecution could not

establish beyond a reasonable doubt, as it would be required

to do, that the East Coast Project was not authorized by

the President, or by someone entitled to act for the

President. The effect this would have on the legality of

the mail opening program has changed considerably over the

last 20 years; the authorization (which the court would be

required to assume if the prosecution could not prove lack

of authorization beyond a reasonable doubt) may have been

sufficient at the outset to satisfy the requirements of the

Fourth Amendment, but the understanding of the requirements

of that Amendment has not remained constant.

The CIA mail opening program was initiated and took

shape during the 1950s . Later operations were a continuation

of this program with changes in emphasis. During the 1950s,

and well into the 1970s, the law concerning clandestine

surveillance was quite different, and the requirement of

prior judicial authorization was different. Indeed, until

1967 respected scholars argued that the judiciary was the

wrong branch of government to make authorization decisions concern-

ing any clandestine surveillance; until 1972 courts held

that prior judicial scrutiny was unnecessary when the sur-

veillance involved national security; and at the present
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time the case law indicates that prior judicial scrutiny

is not necessary when surveillance of foreign powers or

their agents is involved.
10/

The Supreme Court indicated long ago that sealed

domestic mail may not be opened in the absence of a search

warrant. This iruling was based upon the expectation of

privacy enjoyed with respect to the contents of first-class

mail; that privacy was guaranteed by statute, and courts

held that other classes of mail could be opened without

judicial authorization. Those who send or receive mail

crossing the border of the United States do not enjoy the

same expectation of privacy as those sending or receiving

domestic first-class mail. Customs Service officers are

permitted by law to open all envelopes for necessary in-

11/
spections . There may also be other reasons why inter-

national and domestic mail should be treated differently.

10/ Ex parte Jackson , 96 U.S. 727 (1877)

11/ 19 U.S.C. §482.

21-221 O - 78 - 63
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The- expectation of privacy in the contents of international

mail therefore cannot easily be equated to the expectation

of privacy in domestic mail.

No cases have dealt with the surreptitious opening

of international mail to gather foreign intelligence or

counterintelligence information, but there is a close

analogy in the interception of wire communications. In

neither case is property taken; in neither case is a person

delayed or physically inconvenienced. But in both cases

private communications are intercepted, and the constitutional

question becomes whether this intrusion must be authorized

in advance in a specified way.

The Supreme Court's first constitutional decision

concerning wire interceptions was Olmstead v. United States
,

277 U.S. 438, which was handed down in 1928. Olmstead held

that telephone conversations could be overheard without prior

judicial approval. The Court set out two major rationales for

its holding; first, that the interception of wire communications

does not "seize" anything within the meaning of the Fourth Amend-

ment because there is no physical trespass and it does not

prevent the parties from conversing; second, that the Fourth

Amendment does not reach beyond the home or office to the

whole world into which communications may be sent. Under the

standards of Olmstead, which was the law when the CIA
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mail opening programs began, there was apparently no

constitutional need for judicial approval of a program

of covert openings of international mail, so long as the

mail was resealed and sent on to its destination without

censorship

.

The law established by Olmstead did not begin to

change until 1961, when the Supreme Court decided in

Silverman v. United States 365 U.S. 505, that the Fourth

Amendment applied to a listening device or "bug" placed

by physical trespass in the wall of an office, even though

the device did not prevent conversations from taking place.

Silverman
. however, left the remainder of the Olmstead analysis

untouched.

During these years there also were serious questions

whether the judiciary was empowered under Article III of the

Constitution to issue surveillance orders. Respected
12/ 13/

scholars and at least one Justice of the Supreme Court

argued that surveillance orders issued ex parte were not

part of a "case or controversy" if they were not part of a

criminal prosecution, and so judges lacked power to issue

them. They argued, as well, that surveillance orders could

12/ See , e.g . , Telford Taylor, Two Studies in Constitutional
Interpretation : Search, Seizure, and Surveillance 77-93 (1969)

13/ Osborn v. United States , 385 U.S. 323, 353 (1966) (Douglas
J. .concurring)

.



982

- 31

not be classified as "warrants" under the Fourth Amendment

because they were not designed to seize identifiable things

and were not "returned" to the issuing judge in the historical

fashion. Other objections, too, were raised. Resort to the

judiciary, it was said, would diffuse responsibility and

accountability for surveillance; responsible executive officials

should authorize surveillance when necessary, and the Consti-

tution would not forbid this practice. 14/

In 1967, in Katz v. United States , 389 U.S. 347, the

Supreme Court both overruled Qlmstead and indicated that judges

were empowered to issue surveillance orders in criminal cases.

Katz held that the Fourth Amendment protects people, not places,

and that law enforcement officers ordinarily must obtain

advance judicial approval before intercepting communications

in which there is a legitimate expectation of privacy.

Katz , however, did not resolve the question of whether a

judicial warrant was available in non-criminal cases or whether

it was necessary when national security was involved. The

Supreme Court did not speak to the latter question until June 19

1972, when it decided United States v. United States District

Court (Keith) , 407 U.S. 297. The United States argued in that

14/ See , e.g ., Taylor, supra , at 90.



983

32 -

case that the requirement of prior judicial approval should

not apply to surveillance carried out to gather information

about domestic security and foreign intelligence -- an

argxament which would, of course, support the propriety of

the CIA mail opening programs as well as of wire interceptions

for that purpose. The Supreme Court rejected part of the

argxjment and held that a warrant is required for electronic

surveillance in domestic security investigations. The Court

made it clear, however, that it was setting aside a lengthy

history of contrary practice ,1_5/ and that it was reserving for

decision in the future all questions concerning the procedures

required to be used to gather foreign intelligence. 16/

The East Coast Project ended eight months after Keith

was decided. Keith affected the propriety of warrantless

foreign intelligence surveillance, but it did not decide it.

Those courts which have decided the issue have upheld such

warrantless surveillance, and the Department of Justice has

consistently taken the position in the courts, before congres-

sional committees, and in public statements that the President or

the Attorney General may authorize limited electronic surveillance

of foreign powers or their agents for foreign intelligence

15/ 407 U.S. at 299, 310-311.

16/ 407 U.S. at 308-309, 321-322.
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iZ/
purposes. The CIA mail opening program was not authorized

with the care and clarity that current practices and, we

believe, the Constitution now require. But these principles

have evolved so rapidly during the last two decades that

they would have sounded strange to those who initiated the

program during the 1950s and continued it during the 1960s.

A retroactive application of newly enunciated Fourth Amend-

ment principles to persons whose conduct took place before

the principles were established could, of course, not deter

like conduct; and it would be unfair to punish federal

employees for doing things which, as the law then appeared,

were not illegal. The Supreme Court has held that changes

in Fourth Amendment law should not apply retroactively.

United States v. Peltier , 422 U.S. 531 (1975). That

principle surely applies to criminal prosecutions

against those who may have transgressed the Fourth

Amendment no less than it does to the application of the
18/

exclusionary rule, which was at issue in Peltier .

11_/ Compare United States v. Brown , 484 F.2d 418 (5th Cir. 1973),
certiorari denied, 415 U.S. 960 (1974) ; and United States v.
Butenko , 494 F.2d 593 (3d Cir.) (en banc), certiorari denied,
419 U.S. 881 (1974); with Zweibon v. Mitchell , 516 F.2d 594
(D.C. Cir. 1975) (en banc ) , certiorari denied, 425 U.S. 944 (1976)

18/ See also Wood v. Strickland , 420 U.S. 308, 321 (1975?, which
holds that certain executive officials are liable in damages
for a violation of constitutional rights only if they act in
"ignorance or disregard of settled, indisputable law ...."
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The role of authorization and its legality also is

affected by changes in the law of border searches. It has

long been accepted that things crossing the border are
19/

governed by special rules allowing search. These

constitutional rules do not allow the government to subject

a person to legal disabilities on account of his lawful
20/

communications, but they allow federal officers to open

the mail without warrants to look for contraband and
21/

dutiable items, including pornography. These rules may

affect the expectation of privacy surrounding international

correspondence. Moreover, the international exchange of

ideas, especially with citizens of potentially unfriendly

powers, may be on a different footing from the domestic
22/

exchange of ideas

.

19/ See Cotzhausen v. Nazro , 107 U.S. 215 (1882); California
Bankers Ass'n v. Shultz ,

416" U.S. 21, 62-63 (1974).

20/ Lament v. Postmaster General , 381 U.S. 301 (1965).

21/ United States v. Thirty-seven Photographs , 402 U.S. 363
XT971) ; United States v. 12 20 ft. Reels of Super 8 mm. Film

,

413 U.S. 123 (1973).

22/ Kleindienst V. Mandel, 408 U.S. 753 (1972).
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' Until 1973 it was widely thought that the border

search rules allowed the inland search of persons and vehicles

near the border for contraband and dutiable items. 23_/ The

large majority of courts uphold the legality of opening envelopes

at the border. Six courts of appeals have held that Customs

officers may open envelopes without probable cause or search

warrants to search for contraband, although one court of appeals

has held to the contrary. The Supreme Court may resolve the

dispute in the coming months. 24/ The scope of the "border

search" exception to the warrant clause of the Fourth Amendment

would certainly bear upon the legality of any authorization to

inspect international mail.

The discussion so far has traced changes in the law,

during and after the time of the mail openings by the CIA,

that would affect the lawfulness of a properly authorized

surveillance. The law also has evolved in recent years

concerning the form an authorization must take and the

restrictions that must be observed in exercising any authority

delegated to approve the activities. Questions regarding

the necessity for express delegations by the President of his

constitutional authority and for periodic reexamination of

23/ Almeida- Sanchez v. United States , 413 U.S. 266. The
extent to which Almeida-Sanchez altered existing law is dis-
cussed in United States v. Peltier , supra , 422 U.S. at 539-542

24 / United States v. Ramsey, certiorari granted October 4,
1976, No. 76-167.
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the activities in light of the need for the infortiation and

the intrusiveness of the techniques employed have only

recently been addressed. These questions arise, in this

case, because the presidential authorization for the East

Coast Project -- if there was such authorization -- may have

been presumptive rather than express; that is, it may have

been in accord vith the well-established principle applied

in other areas of the law that agency heads are deeried to

have been delegated those inherent presidential powers

necessary to meet the responsibilities of the agency.

Moreover, the approval for the openings was not limited in

time, and responsible officials apparently did not reexamine

the program on a regular basis to determine whether it

should be continued.

Although the President may, consistent with the

Constitution, authorize certain forms of surveillance to

gather foreign intelligence information without seeking

prior approval from the Judicial Branch, the Department

believes that the evolving law in this area requires such

authorization to be express. The executive official to

whom the power to approve such surveillance has been

delegated must take steps to assure himself that the

surveillance is reasonable under Fourth Amendment standards.
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He must consider the nature of the surveillance and the need

for the information sought in determining whether to approve

the activity ,and then he must periodically reexamine the

activity to ensxire that it continues to meet constitutional

standards. In urging the courts to accept executive

authorizations of surveillance, the Department has argued

that in each instance the personal approval of the President

or his delegate, such as the Attorney General, would be

employed to ensure the degree of consideration and control
25/

necessary under the Fourth Amendment. Mr. Justice White,

concurring in Katz , indicated that he would accept such

executive approval of surveillance, but only if it was

explicitly considered by responsible officials and properly
26/

delimited.

It was only recently, in United States v. Ehrlichman
,

that a court of appeals concluded that a warrantless foreign

intelligence search may be authorized only by the President or

Attorney General personally, and that the authorization must

25 / See, e.g. the Brief for the United States in the Keith
case.

26 / 389 U.S. at 364. See also the opinions in United States v.
Brown , supra , and United States v. Butenko , supra .
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meet standards of consideration and limitation similar to

those the Judicial Branch would impose on itself. 27 /

The law we have described is of recent vintage. As

was pointed out earlier, it was far from clear until 1967

that the jjudiciary would become involved in issuing warrants

for surveillance even in criminal cases. Not until after Katz

did courts begin to consider and delineate the requirements

of specificity, personal responsibility, and limited duration

that today limit the exercise of Executive Branch powers.

It seems fair to conclude that, at the time the East Coast

Project began, it was assumed that the President could,

without issuing explicit delegations of power, allow others

to speak for him in this field. So far as the CIA was

concerned, the words of anyone who appeared to be authorized

to speak for the President had the same legal effect as the

President's own words.

27/ No. 74-1882, D.C. Cir., decided May 17, 1976, slip op. 31
ETirlichman involved an inexplicit mandate which gave a general
instruction to accomplish a particular end but did not discuss
the means or techniques to be used to reach that end. Unlike
the Ehrlichman case, there was an aura of presidential authority
permeating the mail opening program for the two decades in
which the technique was used. In addition, the program was not
carried out, as the physical search was in Ehrlichman , by "an
amorphous, ad hoc unit with no tradition of public service and no
clear lines of responsibility," slip op. at 30, but by the unit
of government established by Congress for the conduct of foreign
intelligence operations.
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Although President Eisenhower passed upon many foreign

intelligence projects himself, he allowed Allen Dulles to

speak for him on others, and CIA personnel may reasonably

have assumed that Dulles did so with regard to the East Coast

Project. Presidents Kennedy and Johnson often spoke through

their subordinates -- or at least appeared to do so in

order to maintain "plausible deniability .

" Any CIA personnel

who discussed the matter with Attorney General Mitchell

might reasonably have assx^med that President Nixon acted in

this respect through the Attorney General. Until various

courts rendered several decisions within the past year, there

was little or no indication from the judiciary that

Presidents (or their surrogates) were required to act

through explicit, time-limited orders; 28 / the entire concept

of "plausible deniability" taught the opposite.

28 / Indeed, even as late as 1976 the courts seemed to accept
an implied authority in the Attorney General without a written
delegation of authority from the President. Ehrlichman , supra .
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C. The Defense of Mistake.

Suppose, however, thac it were concluded that present

Fourth Amendment standards equitably could be applied to the

East Coast Project, and that under those standards the author-

izations -- if any there were -- would be insufficient to

justify the lengthy and deeply intrusive program that was

actually carried out. The trial court, and the jury, then

would be required to determine whether the defendants made a

mistake, either of fact or of law, sufficient to make them not

culpable for violation of 18 U.S.C.S1702.

Mistake of fact generally is recognized as a defense

in criminal cases; mistake of law is not. The present case

would present both kinds of defenses -- mistake of fact to the

extent the defendants reasonably believed there was presidential

authorization for the East Coast Project, if in fact there was

none; and mistake of law to the extent the defendants reasonably

believed that the authorization was legally sufficient, if in

law it was not.

The mistake of fact defense might not have to be

raised by the defendants, since under the circumstances of this

case the prosecution would have difficulty establishing that no

authorization in fact existed. Because of the age of the evi-

dence, the deaths of important participants in the events and

the striving for "plausible deniability" that led to an absence

of written records, the prosecution would be unable to prove
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beyond a reasonable doubc that there was no presidential

authorization for the East Coast Project. It would therefore,

for practical purposes, have to concede that the mail openings .

were authorized and to argue that the authorization was

ineffective. This would make it unnecessary for the defen-

dants to raise a mistake of fact defense; the prosecution

simply could not prove beyond a reasonable doubt that there

was no authorization.

This would then lead to the assertion of a mistake of

law defense. Mistake of law generally is recognized as a

defense in criminal prosecutions only when a law or an authori-

tative legal decision or interpretation misled the defendant

reasonably to believe that his conduct was lawful . 29 / Criminal

convictions in such circumstances would impose criminal sanc-

tions for conduct which the defendant could not reasonably

have known was unlawful. 30/ In any potential mail opening

prosecution, however, the normal foundation for the defense

would not be present. No statute or judicial decision ever

affirmatively established or announced that the mail opening

projects, or conduct closely analogous to them, were

lawful, and Attorney General Mitchell's possible approval of

the projects lacked any indicia of a formal considered opinion

297 See Model Penal Code §2.04(3)(b) (P.O.D. 1962).

3Cy Cf. Bouie v. City of Columbia , 378 U.S. 347 (1964); Brief
lor the United States in Marks v. United States , No. 75-708,
argued in the Supreme Court, November 1 and 2, 1976.
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of law that the defense normally would require.

Notwithstanding this, the Department believes that

the circumstances of the case could very well induce the trial

court to instruct the jury on a mistake of law defense broader

than that generally recognized, perhaps on the ground that a

reasonable belief in lawful authority would negate the intent

that section 3.702 requires .31_/ Indeed, in the recent decision

of the District of Columbia Circuit Court in the Barker and

Martinez case, the prevailing opinions of two judges concluded

that expansive variants of the defense properly were available

to defendants who, as private citizens, had assisted a White

House official in what purported to be a national security

search. Judge Wilkey concluded that the defense properly would

3

1

/ Certain staff documents prepared in the CIA at several
points in the East Coast Project's operation expressed the view
that, under generally applicable domestic statutes, mail opening
was unlawful. These documents, however, were not prepared by
attorneys; they were not, in any sense, considered legal judg-
ments; they did not conclude that, because of unlawfulness, the
project should be terminated. To the contrary, their point
appears to have been that the apparent unlawfulness would ser-
iously embarrass the Agency if the program were exposed, perhaps
especially because the true purpose and authorization of the
project could not be exposed in justification. The Department
accordingly does not believe it likely that such documents can
be taken as indicating that the defendants subjectively were
aware that the project was legally unjustified, or refute their
probable defense that they believed it proper in the exercise of
presidential power, supervening generally applicable law, to
protect the national security.
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apply if the defendants could show facts justifying their

reasonable reliance on the White House official's apparent

authority and a legal theory justifying their belief that

the apparent authority was lawful. Judge Merhige concluded

that a defense would be available if the defendants reasonably

relied on an apparent interpretation of lawful authority by

the White House official.

Even if the trial court did not choose to give an

expansive mistake of law instruction, the Department believes

that considerations of fairness would lead the judge to allow

the introduction of evidence bearing on the defendants ' motives

and the circumstances in which they acted -- evidence which

would, in the Department's view, critically influence the jury's

judgment.

D. Problems of Proof.

Even if the prosecution could overcome the argument

that the East Coast Project was adequately authorized, and

even if it could successfully meet the defense of mistake, it

still would not follow that the prosecution would be successful.

The prosecution must prove its entire case beyond a reasonable

doubt. Once a defense going to any of the elements of the offens*

has been raised, the prosecution must respond by negating that

defense beyond a reasonable doubt. 3_2/

32/ See Mullaney v. Wilbur, 421 U.S. 684 (1975)
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Problens of proof are difficult whenever the prose-

cution seeks to prove a crise that took place long ago.

Statutes of limitations -- which for most federal crimes are

five years -- are designed to alleviate these problems by

creating a policy of repose for offenses not prosecuted within

a few years of their commission._23./ Although the statute of

limitations applicable to 18 U.S.C.§§1702 and 371 would allow

a conspiracy prosecution for the entire East Coast Project

so long as any overt act of the conspiracy (such as the opening

of any envelope) were committed within five years of the date

of the filing of the indictmenr, the technical permissibility

of a prosecution could not overcome the enormous problems of

proof entailed in establishing, beyond a reasonable doubt,

criminal culpability for events that took place as long ago

as 1953.

The clearest illustration of the difficulty in m.ounting

a successful prosecution is the deaths of persons who were major

participants in the events. Presidents Eisenhower, Kennedy and

Johnson are dead; they cannot disclose what they knew of the

East Coast Project or what they may have authorized. Allen Dulles, J.

Edgar Hoover, Postmasters 'General, se^/erai directors of the operating divisions

of the CIA -- all of them persons who may have given, sought,

or obtained authorization, or controlled the scope or duration

of the mail openings -- are dead.

3 3 / See generally the Brief for the United States in Un:

States V. Lovasco , certiorari granted October 12, 1976,
No. 75-1844.

21-221 O - 78 - 64
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If documentary evidence reliably establishing

authorization or lack of authorization existed, or if

documentary evidence establishing personal responsibility

for the scope or duration of the East Coast Project could

be found, it might be possible to prosecute successfully

despite the deaths of important persons. But the concept

of "plausible deniability" led the principals to act without

making a "paper trail" that could be used to reconstruct

their acts. The absence of documentary evidence was

intended to frustrate enemies or potential enemies and

to protect Presidents; in practice,' at least in this case,

it also has the effect of frustrating the Department's

ability to prove critical facts beyond a reasonable doubt

in court. Whatever use this practice may have had, the

understanding of the present state of the law articulated

here by the Department of Justice requires that it be

eliminated for reasons discussed in part III below.

The gaps and ambiguities in the evidence available in

1977 also would make it difficult to overcome a defense of mis-

taken reliance on what appeared to be proper authorization. In

1953, when the East Coast Project was begun, and for at least a

substantial portion. of the period of its operation, there was an

acute consciousness on the part of the public and the government

alike that serious foreign threats -- of both overt aggression

-A



99:

46

and covert subversion -- required extraordinary vigilance.

There was widespread, if unjustified, belief that opposition

to government policies, occasionall:/ expressed violently,

was generated, encouraged or supported by potentially hostile

foreign powers. These concerns unquestionably affected per-

ceptions of the government and of presidential power to respond

by using covert activities. These attitudes were reflected in

the men who authorized and conducted the aiail openings progran.

The reasonableness of their attitudes would influence, in sub-

stantial part, the reasonableness of their beliefs that they

were entitled to act as they did. A trial of this case there-

fore would open a searching inquiry into the perceptions of a

generation of Americans; it would be, as Professor Wechsler

put it during the course of his consultation with the Department

to "indict an era" and would raise fundamental jurisprudential

questions concerning the application and 'jse of the criminal law.

The defendants in any mail openings prosecution would

be able to present circumstantial evidence to indicate that

Director Allen Dulles secured President Eisenhower's approval

for the East Coast program; at least, the potential defendants

reasonably could have belie^/ed and apparently did.believe, that he had.

The potential defendants, in any event, continued a program

already begun -- a program that by the time Richard Helms

became Director of Central Intelligence, had acquired a



998

47 -

bureaucratic momentum of its own. The Agency's highest

officials could have had every reason to suppose that, within

the government itself, the program was thought fully con-

sistent with the government's purposes, responsibilities,

and powers. Potential defendants could reasonably have

believed that Presidents succeeding President Eisenhower,

and other high officials of the government's intelligence

establishment during this later period, knew at least in a

general way of the fact that mail openings were taking

place and, in a general way, acquiesced in the practice.

Furthermore, certain senior officials of both the Kennedy

and Johnson Administrations have stated to the Department

that, although they knew neither their nature nor their

scope, they personally were aware of the existence of

mail openings and were convinced that the Presidents under

whom they served must have known as well. In light of such

evidence, the Department almost certainly would encounter

the gravest difficulties in proving guilt beyond a reason-

able doubt.

The weaknesses of the evidence, combined with the changes

in the law during the course of the East Coast Project, make

it unlikely that a prosecution could succeed. An unsuccessful

prosecution in a case of this nature would be most undesirable.
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It would not establish standards to guide future conduct;

to the contrary, an acquittal might be perceived, rightly or

wrongly, as an indication that programs such as the East Coast

Project are not now illegal --an indication that the Depart-

ment of Justice believes would be most unfortunate. Moreover,

either the trial judge or an appellate court, sensing the

equities of the case and the possibility that the defendants

may have labored under an erroneous, albeit reasonable, belief

that they were entitled to act as they did, might expand the

availability of a "mistake of law" defense more than the De-

partment believes is warranted. A prosecution in this case

would present the courts with the sort of hard facts that lead

to bad law.

Even to institute a prosecution and to win it might

be unfair. If the potential defendants in fact had a reason-

able belief that they were acting pursuant to lawful presi-

dential authorization, a prosecution so many years later could

appear to be a vindictive kind of second-guessing. All the

worse to use the criminal sanction in hindsight against in-

dividuals when what we now see as wrong was not so much the

malign conduct of individuals as a disturbing and dangerous

policy of government. Bringing a criminal prosecution, especially

when it would in all likelihood fail, is not the only nor even

the best way to establish rules of conduct. The enunciation
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of a clear interpretation of the Constitution and the

criminal law that stands from this time forward as a barrier

against such activity, whether by rogue individual officials

or by the creation of an illegal policy, avoids the high

risk of failure at trial but assures that the criminal law

can justly be brought to bear on any further conduct of this

sort.

III. THE DEPARTMENT BELIEVES THAT CONDUCTi SIMILAR TO THE
EAST COAST PROJECT TODAY WOULD BE CLEARLY ILLEGAL

This report has dealt so far with the problems in

bringing and winning a prosecution for .the CIA's mail inter-

ception program. The attention to the difficulties in the

case should not obscure the most important of the Department 'i

conclusions -- that any program similar to the East Coast

Project, if carried out today or in the future, would violate

the law. The Department therefore would not hesitate to

prosecute any persons, whatever their office, who may become

involved in such a program.

The East Coast Project arguably was authorized by

Presidents and their delegates during a time when the Fourth

Amendment was understood to be less rigorous in its require-

ments. Such a program conducted today could not meet the

requirement of authorization.
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With respect to the present situation, Executive

Order 11905 withdrew any prior authorization for CIA mail

opening prograns . That order, issued February IS,

1976, prohibits the national security agencies covered by

the order from "[o]pening of mail or examination of envelopes

of mail in the United States postal channels except in accord-

ance with applicable statutes and regulations." No statute

or regulation authorizes the CIA to open or read mail.

More important, however, the Department of Justice

believes that the President lacks the authority to authorize

a program comparable to the East Coast Project whether or

not Executive Order 11905 continues in effect. This is so

for a number of reasons. As this report has discussed above,

the Executive Branch may exercise its constitutional authority

to engage in certain forms of sur^/eillance without the prior

approval of the Judicial Branch only if it determines whether

the facts justify the surveillance, renders a formal, written

authorization, and places a time limitation upon the sur-

veillance. The authorizing officer must act pursuant to an

express, written delegation of presidential authority. The

East Coast Project, and anything similar to it, would not

satisfy these standards: much of the program was unreasonably

broad in scope, it was not explicitly authorized in writing,

and it was not subjected to frequent reexamination to

determine whether continuation was appropriate. The

requirement of a formal, written authorization means that
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the "plausible deniability" concepc may never again be

used as an excuse for lack of evidence of lawful authority.

The establishment of a program of surveillance could

be justified only by the President's foreign affairs powers.

But the existence of such powers does not validate every

action taken in their name. There must in each case be a

sufficient basis, measured in light of the private interests

the surveillance invades, for believing that the surveillance

is necessary to serve the important end that purportedly

justifies it. It must, in other words, be reasonable in scope

and duration, as "reasonable" has come to be defined by the

courts in cases involving wiretapping. No open-ended authori-

zation of the sort involved in the East Coast Project would be

sufficient. The Department does not suggest that this means

that there must be probable cause to believe that every letter

sought to be opened under such an authority would contain

foreign intelligence information, any more than there must be

probable cause to believe that every telephone call that

might be overheard during a wire interception for criminal

investigative purposes will include a discussion of crime.

But there must, at a minimum, be a determination that the

facts justify the surveillance and that it is no more intrusive
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than is necessary to that end. 34/ The standards that guide

presidential conduct and the conduct of the Department of

Justice draw their substance from the evolving principles

of Fourth Amendment jurisprudence. Under those standards the

East Coast Project could not now lawfully be approved. 35/

34 / Cf. United States v. Martinez-Fuerte
, 423 U.S. ,96

S. Ct. 3074 (1976) (cars may be stopped without probable cause
or a warrant for a brief scrutiny, so long as the overall pro-
gram of stopping cars is reasonable and productive) ; Camara v.

Municipal Court , 387 U.S. 523 (1967) (warrants to search houses
may be obtained on probable cause to believe that a building
code violation has occurred)

.

Building on this and similar Supreme Court analyses, the
Administration proposed legislation to provide for the issuance
of a judicial warrant authorizing the use of electronic sur-
veillance in foreign intelligence and foreign counterintelligence
cases. That legislation would have required proof of probable
cause that the target of the surveillance was a foreign power or
an agent of a foreign power and a submission of a certification
signed by a high level executive official that the information
sought was necessary to the foreign intelligence or foreign
counterintelligence needs of the federal government. It also
required the court's review of procedures to minimize the acqui-
sition and retention of extraneous information.

35 / See United States v. Brown , supra ; United States v.

Butenko , supra ; United States v. Ehrlichman , supra . On the
constitutional standards for the approval of domestic wiretaps,
see Berger v. New York , 388 U.S. 41 (1967); Katz v. United States

,

supra ; United States v. Kahn , 415 U.S. 143 (1974); United States
V. Scott , 516 F.2d 751 (D.C. Cir. 1975); certiorari denied, 425
U.S. 917 (1976). Cf. United States v. Donovan , certiorari granted
424 U.S. 907 (1976), argued October 13, 1976.
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IV. CONCLUSION

The East Coast Project would now be illegal, and

the Department would not hesitate to prosecute those who

participated in such a program in the future. The applicable

law has not always been so clear, however, so that a prose-

cution brought now for a course of conduct that spanned

1953 to 1973 might be unfair to defendants who believed that

the program they were conducting began with presidential

authorization and continued with this assxamed authority.

Finally, because of difficulties of proof that have been brought

about by the lack of written doctomentation, the lapse of time,

the fading of memories, and the deaths of key participants, the

Department does not believe it could prove beyond a reasonable

doubt that the potential defendants are criminally responsible

for their participation in the mail opening program.

Questions of the legality of intelligence methods and

of the scope and exercise of the national security power did

not reach the courts until this decade. The preceding sections

of this report have described the development, primarily in the

last ten years, of Fourth Amendment law governing the use by

the Executive Branch of surveillance that invades privacy, and

the principles that the Department believes now govern its

scope and exercise. But whatever can be said about the law now.
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the Department believes at the time the potential defendants

acted, there was a substantial basis for thinking that the

law was otherwise. What would make the contemplated prose-

cution particularly unfair is the fact that ignorance of

the developing law, and the consequent existence of erroneous

assumptions of legality, were in large part the fault of the

government, and indeed the Department of Justice itself. The

Department's own attitudes toward mail openings as a means of

gathering foreign intelligence must have appeared at least

equivocal. Although after 1966 the FBI did not engage in

mail opening, it participated in and was the primary beneficiary

of the CIA's East Coast Project. On two occasions early in

the 1960s the Department considered criminal prosecutions

that would have been based in part on evidence derived from FBI

mail openings. In each case the Department declined or with-

drew prosecution. Whether it did so because it feared that the

evidence would be excluded as illegally obtained, or whether it

did so to avoid revealing the existence of the mail opening

projects, the effect was the same: it allowed the programs to

go on as before, and it did not instruct the FBI or the CIA

to cease opening mail. What is more, in the mid-1960s, in

connection with Senate subcommittee hearings on possible govern-

mental monitoring of the mails, and again in the early 1970s,
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the available evidence indicates that the then Attorneys

General probably were informed generally of the CIA's acti-

vities and, in the latter instance, of their possible scope.

Again, no steps were taken to determine what the programs

encompassed or to question in any way their legality.

During the period in which the mail openings took

place, there was no clear control to ensure that arguably

valuable intelligence techniques would be employed only with

careful attention to their legality and their effects on

individual rights. The absence of defined control was perhaps

in part the result of the necessary secrecy, even within the

government, that attends intelligence operations, and of the

desire for "plausible deniability" by the President. What-

ever its cause, the failure of officials at the highest levels

who were generally aware of these activities (though they did

not participate in them) to clarify the law and establish insti-

tutional controls, and their apparent contentment to leave the

individuals operating in this field to proceed according to

their best estimates of legal constraints in a vague and yet

vitally important area -- all this would render a prosecution

by the government hypocritical. What really stands indicted as

a result of the information which the Department's investigation

has disclosed is the operation of the government as an institution;

specifically, its failure to provide adequate guidance to its
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subordinate officials, almost consciously leaving them to

"take their chances" in what was an extremely uncertain legal

environment

.

One of the purposes, if indeed not the primary purpose,

of the criminal law is not merely to punish past wrongdoing

but to prevent wrongdoing in the future. If the present prose-

cution were the only way, or even an effective way, of achieving

that result, it might be considered desirable despite elements

of unfairness and the almost certain lack of success in obtain-

ing convictions. It is of course recognized that whether a

conviction could be achieved only can be determined by the

bringing of a prosecution. The failure to convict, however,

would hinder the development of the standards that we believe

the law now establishes. The Department believes that the

objective of preventing repetition of such activity can better

be achieved by other means.

Substantial institutional changes in order to assure

adequate protection for individual rights in the conduct of

intelligence operations have already been made. Executive

Order 11905 clearly delineates the proper responsibilities of

each of the intelligence agencies and establishes a detailed

structure of oversight and approval which includes substantial
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participation by the Attorney General. Moreover, this

report itself, which is a departure from normal Department

practices, is meant to serve the purpose of clearly and

publicly describing the Department's view of the current

law. It serves as guidance for all federal officials acting

in this area, and as fair notice that any failure in the

future to comply with these newly developed but now clearly

enunciated standards will result in prosecution.

DOJ- 1 977.03
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Exhibit 62: Justice Department Press Release on Kearney Indict-

ment, April 7, 1977.

geprtm^nt 4 |ustire

FOR IMMEDIATE RELEASE CR
THURSDAY, APRIL 7, 1977 202-739-2014

A former FBI supervisor in New York City was indicted

by a federal grand jury today on charges of directing FBI

agents in a secret mail-opening and wiretapping operation

during a search for Weatherman organization fugitives in

1970-72.

Attorney General Griffin B. Bell said a five-count

indictment was returned in U. S. District Court in New York

City against John J. Kearney, 55.

Kearney, who retired from the FBI in June, 1972,

after 25 years' service, was charged with two counts of

conspiracy, two counts of obstruction of correspondence, and

one count of unlawful wiretapping.

From August, 1970, to June, 1972, Kearney headed

Squad 47 in the New York FBI office, which was responsible

for the apprehension of Weatherman fugitives charged in

bombings and other terrorist activities.

One count charged Kearney of conspiring with Squad 47

agents and other persons to open the mail of persons in the

New York area suspected of being in communication with

Weatherman members from late 1970 or early 1971 through

June, 1972.

(MORE)
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The purpose of the mail-opening operation was to

search for leads to locate and apprehend Weatherman fugitives,

the indictment said.

To carry out the operation, the indictment said.

Squad 47 agents obtained keys to mailboxes from which they

took letters delivered to various addresses in New York

City.

Mail was taken to the FBI office at 201 East 69th

Street, where the letters were opened and their contents

copied. The letters were then resealed and returned to the

original addresses, the indictment said.

Nine overt acts cited in the conspiracy listed eight

addresses and 16 persons whose mail was opened.

Kearney was charged in a second conspiracy count with

directing Squad 47 agents in a telephone wiretapping operation

against selected persons suspected of being in contact with

Weatherman members.

Kearney, the indictment said, directed and assigned

agents to monitor, record, transcribe, and summarize the

contents of the unlawfully intercepted telephone conversations

from late 1970 through June, 1972.

Eleven wiretaps were listed in the 16 overt acts

cited in the conspiracy.

(MORE)
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Kearney was charged in a third count with procuring

Squad 47 agents to obtain mail from mailboxes at three

addresses.

Another count charged Kearney with procuring agents

to obtain mail from a fourth address.

Kearney was charged in the fifth count with unlawfully

intercepting and procuring Squad 47 agents to intercept

telephone calls at an address and at public telephones

nearby.

The indictment resulted from a year-long Justice

Department investigation of allegations that illegal

investigative techniques were used by FBI agents assigned

to Squad 47.

The Civil Rights Division of the Justice Department

has been in charge of the investigation, which is continuing.

The prosecution has been assigned to the Criminal Division

of the Department.

Attorney General Bell said:

"My own dealings with the FBI in the short time that

I have been Attorney General sustain my overall respect

for the FBI and my sincere trust in the high standards of

professional responsibility demonstrated by the men and

women who have the honor of serving as FBI agents."

The maximum penalties upon conviction of each count

are:

21-221 O - 78 - 65
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Conspiracy (Title 18 U. S. Code Section 371) five

years in prison and a $10,000 fine.

Interception of wire communications (Title 18

U. S. Code Section 2511 (1) (a)) five years and $10,000.

Obstruction of correspondence (Title 18 U. S. Code

Section 1702) five years and $2,000.

# # # #
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Exhibit 63: News Article on Kearney Indictment.

[From the New York Times, April 8, 1977.]

Ex'F.B.I. Man
IndictedbyVS.

InMailOpening

By ANTHONY MARRO
S?«ra. u> Tnf N«w Yor» TUBB

WASHLNGTON. April 7—A Federal

grand jury in New York today indicted

John J. Kearney, a former supen.isor ;n

the Federal Bureau of Investigation, on

charges that agents working under his

direction had illegally opened mail and

tapped telephones in their search for

Weahter Underground fugitives.

A spokesman for the bureau said that

he believed Mr. Kearney was the first

I

agent ever to be indicted on a felony

charge.

I The five-count indictment charged him
with two counts of conspiracy, two
counts of obstruction of correspondence

and one count of unlawful wiretapping.

All the alleged offenses were carried

out b>' Squad 47 of the internal security

division of the bureau's New York field

office between "late 1970" and June 1972.

ft was this squad, which was made
up of about 60 agents, that was assigned

the job of tracking down members of the

Weather Underground who had been
charged with bombings and other terror-

ist activities and who had gone into hid-

ing.

Most of the alleged mail openings and
wireuppings took place in .Manhattan

and were commltied against persons the
bureau believed were in contact with
some of those fugitives and might be able
to provide leads to their whereabouts.

Officially. a Justice Department
spokesman, John Wilson, would say only
that the investigation "is continuing."
Privately, however, a number of F..B I

and Justice Department sources said that
more indictments were expected and that
today's action meant that Attorney
General Griffin B. Bell had accepted a
recommendation by attorneys in his civil
rights divison that the departmnet seek
indictments against at least six present
and former officials.

This recommendation, which was sent
to Mr. Bell two weeks ago. was that the
depanment begm a sequence of prosecu-
tions that would start with relatively low-
level officials and move upward into the
F.B I hierarchy.

The civil rights division's in\-estigation,
which has been in progress for almo«'
a year, has focused on a series of illegal
break-:ns that were allegedly comimtted

,by members of Squad 47 in 1972 and I

1973 as part of their search for the radi-

1

cal fugitives. I

"Handwriting on WalT
Two former top bureau officials, Ed-

ward S. Mil'.er, who was head of the intel-

ligence division, and W. Mark Felt, who
wac No. 2 man in the bureau, have said
publicly that they authorized several of
•the break-ins. and the investigation is

known to have focused on them and on
t)lhers in the bureau's chain of command.

•The handwriting is on the wall," an
att'->mey for one of the targets of the
investigation said today. "They can't in-

dict Kearney and not go after the higher-
aps as well."

I.T a statement that he released today.
Mr Bell said, "My own dealings with the
FBI. in the short time that I have been
Attorney General sustain my overall re-

spect for the F.B.I, and my sincere trust

h» the high standards of p'rofessionaj re-

sponsibility de.monsLrated by the men and
Women who have the honor of serving

|

as F.B.I, agents." i

At the J. Edgar Hoover F3.I. Building

!

cross Pernsylvaiua Avenue from Mr.
j

Beil's office the mood was described by,
one longt-ime agent as 'Very grim." I

"This is one of the worst days we've
hftd." he said.

Most of the agents in Sguad 47 were
granted immunity in r«tum for their testi-

nony and are not expected to be prose-

cuted. An attorney for neariy 50 of these
agents. Jack B. Solerwitz, of Mineola, L.I.,

said today that "all of mv men think
the world of [Mr. Kearney]" and that
he considered the indictment "a sad and
tragic day for Federal law enforcement."

Mr. Solerwitz. who represented the
Federal Criminal Investigators Associa-
tion, also said that the indictment could
lead to a breakdown of the Federal law
enforcement structure because "agents
won't taiow whether to carry out orders
or not"

Mr. Kearney. 55 years old, retired in
June 1972 after 25 years with the bureau.
•A former colleague' described him today
as "a real solid, gutsv guv" who was
respected within the New York field of-
fice.

Break-ins Not .Mentioned

The indictment makes no mention of
illegal break-ins, most of which, accord-
ing to Justice Department sources, took
place after Mr Keamev retired in June
1972. But :t outlines in c'oasiderable deUil
a series of mail openings that allegedly
took place so frequently they became
known as the "mail run" and lapping
of home phones of persons believed to
be in contact with the fugitives and also
of public pay telephones near their apart-
ments.

According to the indictment, the agents
used keys to remove mail from apartment
mail boxes, took it back to the field office
at 201 East 69th Street where it was
steamed open and copied and then re-

turned it

The irKlJctment also charged Mr. Kear-
ney with a conspiracy "to unlawfully in-

tercept wire communications" and said
that the agents of Squad 47 did this

"under defendant Kearney's supenision,
guidance and control." The allegedly ille-

gal investigative techniques were used by
the agents in their search for clues to
the whereabouts of some of the better-

known Weather Underground fugitives of
the penod, such as Mark Rudd. Bemar-
dine Dohm, Kathie Boudin and Cathy
Wilkerson.
The investigation of these activities was

conducted by a group of civil riphts divi-

sion lawyers headed by J. Stanley Pot-

tinger, the former head of the division,

and William L. Gardner, the head of the

division's criminal section.

If conN-icted, Mr. Keame>- could be sen-

tenced to as much as five years in prison

and a $10,000 fine on each of the conspir-

acv and wiretap charges, and five years

in pnson and a $2,000 fine on the mail-

opening charges.
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Exhibit 64: News Article on Kearney Indictment.

[From the Washington Post, April 8, 1977.]

Ex'FBI Official

Indicted in N.Y.

Covert Operation
By John :M. Goshko

Washington F^ost Staff Writer

A former FBI supervisor was in-

dicted by a federal grand jury yester-

day on charges of directing a secret

mail-opening and wiretapping opera-

tion during a search for radical fugi-

tives ill New York City from 1970

through 1972.

The five-count indictment against

John J. Kearrtey, a retired special

agent, marked the first criminal

charges to come out of the Justice De-

partment's year-long probe into the

FBI's use of illegal burglaries/ wire-

tapping and mail tampering against

political militants in the early 1970s.

Kearney, 55, retired from the. FBI in

1972 after heading a special intelli-

gence unit in the New Vork field of-

fice known as Squad 47. The unit was
responsible for pursuing fugitive

members of the Weather Under-
ground charged with bombings and
other terrorist activities.

His indictment appears to represent
the first step in a Justice Department
drive to prosecute several present and

'

former high-ranking FBI officials, for

their roles in allegedly ordering and
covering up the burglaries.

Attorney General Griffin B. Bell is

known to have received a recommen-
dation last week that the department
try to get at these higher-ups by seek-

ing indictment of those in iniddle-

Jcvel supervisory positions at the time
of the burglaries. *

Department sources said this strat-

egy is a long shot that carries no guar-
antees of success in eventually win-
ning indictment of six or more FBI
executives who are the main targets
of the probe. The hope, the sources
said, is that indictment of lower-level

figures will trigger the plea bargain-
ing, testimony and evidence required
to prosecute the higher-ups.
Department spokesmen yesterday

would say only that the "investigation
is continuing" and refused to specu-
late about whether there would be
other indictments. However, other de-
partment sources said they considered
Kearney's indictment a "clear sign"
that Bell has decided to pursue fur-
ther prosecutions.

FBI sources said Kearney is the
first agent ever indicted for allegedly
committing a crime in the course of
his official duties. Last summer, a Jus-
tice Department investigation into fi-

nancial irregularities within the bu-
reau resulted in the resignation of
John P. Dunphy, head of the FBI's ex-

hibits section. He avoided indictm.ent
by pleading guilty to a misdemeanor
charge involving use of government
lumber to build a birdhouse at his

home.
Yesterday's indictment, returned in

U.S. District Court in Manhattan,
charged Kearney with two counts of
conspiracy, two of obstructing corre-

spondence and one of illegal wiretap-
ping.

If convicted, he would face sen-

tences of up to five years' imprison-
ment and a $10,000 fine on each con-

spiracy and wiretap charge and five

years' imprisonment and a $2,000 fine

on the mail-opening charges.
The indictment alleges that Kear-

ney organized and directed a covert
uperation that became known in the
New York field office as the "mail

run." Under his direction, the indict-

ment charges, FBI agents removed
letters from private mailboxes at vari-

ous 'New York addresses, took the let-

ters to their office, opened them with
a device called a steamer, read and
cojjied the contents and thjen returned
the mail to the boxes.

In addition, the indictment contin-

ued, Kearney directed agents in II

wiretaps on the telephones of persons
suspected of having contacts with
Weatherman fugitives. All of these
taps were carried out illegally without
court authorization, the indictment
said.

The indictment did not identifj' t+ie

fugitives being sought by the FBI.
However, they are believed to have in-

cluded Mark Rudd and Bernardine
Dohrn, prominent Weatherman lead-

ers missing since a 1969 vandalism
binge by leftist demonstrators in

downtown Chicago known as the
'Days of Rage."
.\mong those listed as targets of the

wiretaps and mail openings was Jeni-

'ci Dohrn. believed to be a relative of

Bernardine Dohrn. The indictment
listed 24 persons, all believed to be
relatives or friends of fugitives, as tar-

;:ets of the illegal 'FBI surveillance

tactics.
"^
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Exhibit 65: Commentary on Kearney Indictment.

[From the Washington Star, May 26, 1977.]

May 26. \m The Washington Star

I

Germond
and

Witcover
CartQT Touch Needed

In the Kearnexf Case

By Jack W. Gerraood
and Jules Witcover

If they are giving a gold cup for

hypocrisy this month, the liberals

and conservatives will have to share
It for the positions they have beerr

taking on the Kearney case.

John J. Kearney is the former FBI
supervisor who has been so clever as
to get himself indicted on charges of

illegal wiretaps, mail openings and
similar tactics in investigating the

Weathermen several years ago»
What he also has accomplished is an
exposure of the tortured inconsist-

ency of the political extremes in this

country.

On the one hand, the liberals —
who seem to think some law of na-

ture requires them to froth at the

mouth whenever the FBI or CIA is

mentioned — are crying for rigid en-

forcement of the law in the Kearney
case, which is just what they were
against when we were dealing with
the young men who evaded service in^

the Vietnam war.
On the other side, the conserv-

atives are demanding a kind of flex-^

ibility in the Kearney matter that

they abhor so loudly when more con-
ventional crimes are the issue. What
they are saying, in essence, is that
Kearney should be freed because
"everybody did it." That is probably
true, but what the argument amourjlfi^

to is the same one the conservatives
reject in other circumstances — that
the environment in which the ac;-

cused operated was responsible for

what he did. Try that one out on Ron-
ald Reagan where a welfare cheater
is involved.

PERHAPS THE MOST disingenu
ous case of all has been made by an'
unlikely triumvirate of conservatives
— Clare Boothe Luce, former Sen.
James L. Buckley and former Treas-
ury Secretary William E. Simon —
who have organized a fund to raise
money for Kearney's defense. In a
letter to potential contributors, they
praised Kearney for rejecting an
opportunity to make a deal to savr
himself from indictment, '

•

"The indictment was issued," the
letter says, "because John Kearney
had the courage to say, 'No.' He-
could have avoided the indictment
and its possible consequences, by
'cooperating' with prosecutors and.
blaming his superiors in the bureau.""
In other words, law enforcement offi-

cial Kearney is being lionized for

refusing to cooperate with other law-
enforcement officials. Beautiful.

Whatever the merits, or lack of

merit, in the reasoning on each side,

-

what is clear is that the liberal-con-

servative battle has been joined on
LQc Kearney case. And the case ha-
become a political rather than a legal

issue. Moreover, it has become the-

kind of political issue that cries out
for dispassionate leadership, perhaps
from the White House.

WHAT IS ALREADY plain is that'

the dogmatism of left and right are
no help. What the ideologues cannot
accept is the fact that there are
dilemmas that simply do not lend
themselves to solutions satisfying to

those who must find out what is

"right" and "wrong." And the Kear-
ney case is one of them.
Whatever his own culpability, it is

unquestionably true that operatives
of both the FBI and CIA engaged in

blatantly illegal conduct in the past.

And it is just as true that we cannot,
tolerate law enforcement agencies
breaking the law. That's not the way
the system is supposed to work. And

_

it argues persuasively for the pros€f-*

cution of John Kearney.
But it is just as true that Ameri-

cans are offended by the notion of

functionaries being singled out while
their superiors run free. So we are
uncomfortable with the spectacle of

John Kearney facing trial while
Richard Nixon makes a million pour-
ing out his heart to David Frost.

THERE SEEMS no way out. If we
are going to throw the book at Kear-
ney, then we need a whole bookstore
to use on the others to maintain the,
fiction that ours is a system of even!*
handed justice. On the other hajul;'

were we to simply excuse Kearney,
we would be denying the validity o£
the lessons we have learned in tfie*

last few years about official ex-
cesses. -!

But, because the Kearney case fias

become primarily a political issue
now. President Carter is in a position

to resolve it by seeing to it that Kear-
ney is given justice tempered with
the realities of the situation instead
of being made into a martyr. Up to

this point, Carter has taken the mos:
narrow stance, leaving the whole
thing to Atty. Gen. Griffin Bell.

This is obviously the most prudefitZ
course, politically and otherwise. Bui
there are times when leadership in* I

volves simply walking down the mhT- •

die of the road between the ranters
on the left and the ravers on the
right. This shouldn't be too hard for
Jimmy Carter, of all people.
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Exhibit 66: Commentary on Kearney Indictment.

[From the Washington Post, June 13, 1977.]

THE WASHINGTON POST

n /r Monday, June U, 1977
~

The Nuremberg Defense
A Commentary

By Nicholas von Hoffman

Lucky mail recipients these days
are reading a Robotype letter from
former Sen. James Buckley of New
York, Clare Boothe Luce and ex-

Nixon-Ford Secretary of the Treasury
William Simon begging for contribu-

tions to something called the Citizens'

Legal Defense Fund. Contrary to

what the title may suggest, this Isn't

money to be used to defend citizens,

but rather dough to be spent on be-

Poster

half of ex-government employees

—

FBI—accused of violating people's
rights by wire tapping and such.

Several ex-agents have been in-

dicted, a fact which causes our three
prominent letter writers to call for

•'emergency action to stop further ero-

sion of the morale and effectiveness
of our top law-enforcement agency

—

the Federal Bureau of Investigation."

But why should the morale of an
agent who knows he never broke and
entered a premise without a search
warrant sag? As for those agents who
did violate the law, assurances that
they won't be prosecuted will make
them feel good, but what about our
morale?

What about the morale and effec-

tiveness of the people transgressed
upon? What about future candidates
for persecution, people with currently
unpopular opinions about current
events? The knowledge that rich, pow-
erful, well-placed persons such as
these three are collecting money, not
merely on behalf of the accused, but

'On behalf of the principle of having
government agents punish people for
their opinions, must assuredly have a
chilling effect on those who might
want to speak up and pop off.

We know, for instance, that FBI
' agents tried to get members of the So-
cialist Workers Party fired from their
jobs. We know that agents passed on
scurrilous and defamatory informa-
tion concerning all sorts of people
whose politics irritated officialdom,
causing loss of employment, break-up
of homes and social disgrace. Is the

^

great bureaucratic machine to be told,

. in effect, that it will not be held ac-

countable for such behavior?

Buckley-LuceSiraon take the posi-
!*tion that any prosecution now of wire-
tapping, burglary or the like commit-
.ted some time ago would amount to
switching rules and punishing opera-

, tivesretroactively for acTs viWch were
legal^hen and arefiTTeeal nowT'The

problem with that line of reasoning is

that, unless you buy former President
Nixon's contention on what's lawful,

the persecution of the politically un-
popular was illegal then and is illegal

now.

There was no changing of the rules

in mid-play, only a very belated deci-

sion to enforce them. James McCord,
who recruited the Cubans, claimed he
didn't know that what he was doing
was illegal. A college graduate and
CIA agent for years, and he doesn't
know the Constitution says you need
a search warrent to enter somebody
else's house.

Buckley et al suggest that if any-

thing illegal was done, then it was
done at the behest of higher-ups, not
the FBI operatives who may have
done it. Of this there can be no doubt.
Many, many highly placed people in

government and probably outside of it

aided and abetted FBI crimes.

In response to being asked if FBI
agents might have done these things

without the knowledge of their superi-

ors, Quinn Tamm, a former assistant

FBI director, replied:

"Absolutely not. It was impossible

in the manner in which the FBI is set

up. . . There is no way that an agent
of the FBI would undertake a project

such as this without his immediate su-

periors. . . knowing about it. . . Every
time that Mr. Hoover went before the
.House Appropriations Committee on
off-the-record discussion, he told the

committee everything that the FBI
was doing. He was proud of his black-

bag jobs, wiretaps, the information he
was getting. The Presidents knew
about it."

Oddly enough, it's the fact that the
most powerful people knew these

things were being done and all but or-

dered them to be done, that makes
the prosecution of the underlings so

necessary. Otherwise this is what
we're stuck with: While it's illegal for

a President Nixon to authorize miu>
der for the national security's sake,

it's legal for his subordinates to exec-

ute the order to kill someone. That'g

the Nazis' Nuremberg defense.

Underlings must be punished for

carrying out illegal orders. They
shouldn't be punished as severely as

overlings who are guilty of both orgi-

nating the illegality and using the
power of their office to force others

to become their accomplices. Never-

theless, members of the bureaucracy
must be supplied with a powerful mo-
tive for telling the boss, "No, I won't

do it, because if somebody finds out

about it my butt is in a sling and I'm

up for losing my pension and parking
place."

® 1977, Kin* Fcktuiwi Byndicftt*. Ine.



1017

Exhibit 67: Materials Released by Justice Department on Helms
Case, October 31, 1977.

Paet 1 : Statement of Facts

unj:ti:i) .s'rATi::^ Dif.TiircT couin'
VOU TilK UTfiTIMCT Oi' COJ.UMulA

lJRITl-:i) STATI-:S 01' AI-U-RICA

RICHARD M. HELMS

Criminal Cci.':c Ko.

Violation: 2 II.S.C. :;].92

(Uc.ru:;al of a
VJilncii; l.o Tci^Lify)

STATtt^iiKT OF FACTS

The; followinj^ staLcmciiL iiets forth the factual

basis for the charges contained in this Information.

On February 7, 1973, Richard H. HcItt-.g ap^jearcd

before the Senate Foreif!,u Relations Coricnittee in connection

\7ith his nomination to be Ambassador of Iraxi. During t:hat

hearJ.^g, he was asked questions about the involvcni;;nt of the-

Central Intelligence Agency in effo?tj; to prevent Salvador

Allende Gossens from becoming President of Chile. Helms

failed to ansv7er those questions fully, completely and

accurately as required by lav;.

On March 6, 1973, Richard M. Helms again appeared

before the Senate Foreign Relations Coiio.ittee . On this

occasion, his appearance v;as in connection v;ith that Committee's

inquiry into allegations tliat the Cimtral Intelligence Agency

and/or the International Telephone and Telegraph Corporation

had attempted to influence the presidential campaign and

elections in Chile in 1970. During that hearing, Helms was

asked questions about his knowledge of United States Govornnent

policy with respect to the 1970 Chilean presidential elections.

Again, Helms failed to answer those questions fully and

completely as required by law.

Between March and Septeinbi^r 1970 the Central

Intelligence Agency carried out a covert operation approved by

the AO Committees of tlir National Security Council which

opc^.vatlon WTS Intended to prevent the olecllon of Salvador
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ATlcndo as I'resitloiiL of Chile on .Sopleinbctv A, 1970.

Ay pari; oT LIk: covert operation, the Central Intclli-

i'/:n,ce A<'/;ticy fuiKleil and en^a^^ecl in propnj^anda actJ.vltici;

(\..-.:i.\.'j,n(.\(\ to reduce tlie nt.iiT:bor oi; voter; for Allcndc in the

S.-Jteuiber A election. The Central Intellijicnce A^-.oney a] f;o

fii'id:-d directly or indirectly variour. individuals and j^roup:;

"in Chile opposed to the election of Allende.

From July through September 1970 Central Intelli[i(ince

Agency officers mot on several occasions v/ith officers and

employees of ITT and discussed the Chilen presidential campaign.

T'lose in-^-eLia^s occvir-:c;d i:\ the Unil-ud Gr;u.:^:; uf'-l in 5>oii;:it

America, and in the discussions the CIA officers learned

that ITT v;as interested in supporting certain political

opponents of Allende, and the CIA 'of ficers provided inf ociTiation

relating to this funding to the ITT officers and ciriployees

.

Follov;ing the September 4, 1970 election in v/hich

Allende v7on a plurality of the votes, the Central Intelligence

Agency undertook a propaganda effort aimed at preventing an

-Allende government, and on September 15, 1970, Richard Helms

\7as directed by the President to prevent Allende from coming

to pov7er or to unseat him, and to carry out that mission v/ithout

coordinating v/ith the Departments of State or Defense.

In the period leading up to the October 24, 1970,

run-off election in the Chilean congress to select the Chilean

president, the CIA conducted an extensive propaganda campaign

and political action program to prevent Allende' s election by

the Congress. During this same period the CIA expanded and

intensif i.ed its other covert operations.

Richard Helms knew at the time ho testified that in

1970 the CIA carried out a covert operation a[)provfd by the

Forty Coiiiniittce to prc;vent Allctido fcom winning the September A,

.1970 Chilean presidential" election.

'?.-
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Mr. lit! J HIS al.'jo linow at llic. |-.3iiU! he. Li!f:LJ.fi.C!cl that

flic Forty Oonim.Lrtci- had approved actions; and inonoy to prcvr.at

Al.lciule'}; select: j.on In tlic Octobci: >.A, 1970 run- off election

and to ciieouj:a<;o by economic prcsfjirre raid oLlicr ineanr; aetJC)n

hy the Cliilean iuj.lil:ary to prevent Allcnde';; accession to tlie

presidency.

The Departiaout of Justice has determined t'nat the

disposition of this matter by mcan.s of a nolo cont endere

pica to the Two Count Information filed herein and a^ireernsnt

as to the fiusponsion of the minimum sentence and the imposition

of 2 fiu'j is fair and just for the fo] lovrLn;^ princip:;! reasons

:

• The trial of this case v/ould involve crciiiendous

costs to the United States and might jeopardize national

secrets.

Mr. Helms h.-js had a most distinguished career and

has performed outstanding services to the United States

Governmant during the course of that career.

The Department has considered the policy and lav;

expressed in federal cases and statutes that v;here testifying

before a legally constituted Governmental proceeding, a witness

must testify forthrightly as to material mattiers, and neither

false nor inaccurate nor incomplete nor evasive testimony is

available as a lawful alternative under any circumstances.

It is Helms' position that he was bound by the

statutory responsibility imposed on the Director of Central

Intelligence by the National Security Act of 19A7 to protect

intelligence sources and methods from unauthorized disclosure.

Helms also felt bound by the oath that he signed on his departure

from the CIA not to divulge, publish or reveal any classified

inforiuation or any information concerning CIA oporation.". to

any unauthorized person. At the time of his testimony. Helms

had not been authorized to reveal confidential information

concerning American policy in Chi.I.e.

-3-
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Part 2: Information (Charges)

uniti'.d states district court
FOR Tilli DISTRICT OF COLllMiilA

UNITED STATES OF AMERICA

Criminal Case No. 7^7-/^.52^

Violation: 2 U.S.C. §192
(Refusal of VJiLncsi
to Testify)

RICHARD M. HELMS

INFORMATION

COUNT ONE

The Attorney for tlia Government charges:

1. The Committee on Foreign Relations, a duly authorized

standing committee of the United States Senate, on or abouc

February 7, 1973 and in accordance V7ith its authority under

Rule 38 of the Standing Rules of the Senate and the customs

and practices of the United States Senate, held hearings to

inquire into the qualifications of Richard M. Helms to hold

the office of United States Ambassador to Iran.

2. During the course of the inquiry described in

Paragraph One, on or about February 7, 1973, in the District

of Columbia, Richard M. Helms, having appeared as a witness

before the Committee on Foreign Relations of the Senate of

the United States to give testimony upon the inquiry as

described in Paragraph One, did refuse and fail to answer

material questions relating to the involvement of the Central

Intelligence Agency in efforts to prevent Salvador Allende

Gossciis from becoming the President of Chile.

In -violation of Title 2, United States Code, Section 192.

COUNT Tl-70

The Attorney for the Government further charges:

1. The Committee on Foreign Relations, a duly authorised
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Gtanding commiLLcc of Lhc United States Senate, on or

6()Out March 6, 19/3 and in accordance vjith its auLliorif.y

uiiTjr Rule 25 of the Standing Rules of the Scn.:ite, hold

hw:;irir;',s to inq^iirc into acscrtionc that the Central

It." t"ol licence Agency and/or the Internatio'nal Telephone and

Tclc'^.raph Corporation attempted to influence the precidential

campaign and elections in Chile in 1970.

2. During the course of the inquiry described in

Paragraph One, on or about March 6, 1973, in the District

of Columbia, Richard M. ilaims, having uppeared as a v;iLneoS

before the Cotmr.ittee on Foreign Relations of the Senate of

the United States to give testimony upon the inquiry as

described in Paragraph One, did refuse and fail to ansvjer

material questions relating to his knowledge of United States

Government policy v.'ith respect to the 1970 Chilean presidential

election.

In violation of Title 2, United States Code, Section 192.

BENJAMIK R. CIVILKTTI
Assistant Attorney General
Criminal Division
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Part 3: Sentencing Memorandum

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA :

V. : Criminal No. 77-650

RICHARD M. HELMS :

SENTENCING MEMORANDUM

Harrington D. Parker, District Judge:

On October 31st you appeared before this Court for

arraignment. You were charged in a two-count information

with a violation of Title 2, § 192 of the United States

Code in that on February 1, 1973,. and March 6, 1973, you

refused and failed to answer material questions when you

appeared as a witness before the Committee on Foreign

Relations of the United States Senate.

A Statement of Facts relative to the matter was read

by the Assistant Attorney General and entered into the record.

You entered a plea of nolo contendere to the information.

The Court ruled that you were guilty as charged.
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-2- -
'

At the time of your plea, representations were made

in open court by counsel for the government and your personal

counsel that a plea bargaining agreement had been negotiated

and acknowledged by you. The agreement provided, among other

things: that you would tender a nolo contendere plea and

the Government would recommend its acceptance; that there

would be a suspension of the TrdTi'lmum jail sentence of 30

days provided by the statute and that a fine within the range

prescribed by the statute as to each count would be appropriate;

and further, that no additional criminal charges would be brought

against you arising out of your testimony before the Committee

on Foreign Relations.

This Court rejected the idea of plea bargaining and announced

that it would not be bound in any manner by such understanding or

agreement. You were so advised and you stated that you did not

wish to withdraw your plea.

The Statement of Facts submitted by Mr. Civiletti recites

in pxart that your position was that you felt:

bound by the statutory responsibility imposed...
to protect intelligence sources and methods from
unauthorized disclosure [and that you] ...

also felt bound by the oath . . . signed on (your)
departure from the CIA not to divulge, publish
or reveal any classified information or any
inforTT\ation concerning CIA operations to any
unauthorized person.

It is indeed unfortunate that there are those in public office

holding positions of responsibility and trust who are divided

in their loyalties.
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In 1973, you appeared on two occasions to testify before

the Committee on Foreign Relations. On each occasion you

were before a legally constituted |?ody. On each occasion you

participated as a witness in a legally constituted proceeding.

On each occasion you gave your solemn oath to testify truthfully.

You were obligated to testify forthrightly , free of false,

inadequate, incomplete and evasive testimony. You, however,

refused and failed to answer material questions. You considered

yourself bound to protect the Agency whose affairs you had

administered and to dishonor your solemn oath to tell the truth

before the Committee. You now stand before this Court in disgrace

and shame.

If public officials embark deliberately on a course to

disobey and ignore the laws of our land because of some misguided

and ill conceived notion and belief that there are earlier

commitments and considerations which they must' first observe, the

future of our country is in jeopardy.
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-4-
. .

'

In 1928, Mr. Justice Brandois noted:

If the Government becomes a lawbreaker, it
breeds contempt for law; it invites every man
to become a law unto himself; it invites anarchy.
Olmstead v. United States , 277 U.S. 438, 485 (1928).

There are those employed in the intelligence security

community of this country, and until recently you have been

among them, who feel that they have a license to operate

freely outside of the dictates of the law and otherwise to

orchestrate as they see fit. Public officials at every level,

whatever their position, like any other person, must respect

and honor the Constitution and the laws of the United States.

There is no exception to or qualification of this principle.

You have been engaged in public service for more than 30

years. The present turn of events is regrettable. It may be

that the predicament in which you find yourself is not entirely

of your own making and that a portion of the blame should be

shared by and charged to others.

You have been encouraged by others in government to

believe that a higher law permits you, in certain instances,

to violate the Constitution and laws of this country. The

fact that these criminal charges have been brought against

you by the United States, and the fact that you have been

adjudged guilty of these charges by this Court, should make

clear to all that such is not the case.
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In sentencing you today this Court will assume that you

have accepted in good faith the belief that you were permitted

to violate the law with respect to the charges on which you

stand convicted. But from this day forward, let there be no

doubt: no one, whatever his position, in or out of government,

is above the law or is relieved from complying with it.
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Part 4 : Transcript of Sentencing Hearing

in the unmted states district court

for the district of columbia

UNITED STATES OF AI^ERICA,

Plaintiff,

Criminal No. 77-650

RICHARD M. HELMS,

Defendant.

Washington, D. C.

Friday, November 4, 197 7

The above-entitled action came on for sentencing

before THE HONORABLE HARRINGTON D. PARKER, Judge, in

Courtroom No. 19, commencing at approximately 10:30 a.m.

APPEARANCES

:

On behalf of the Government:

BENJAT-lIN R. CIVILETTI , ESQ.

Assistant United States Attorney General
In Charge of Criminal Division
Room 2107
Department of Justice
10th and Pennsylvania Avenue
Washington, D. C. 20530
(202) 739-4201 or 739-2601

And,

M. EUGENE OLSEN. C. S. R.

Official RepoRTEn. U. S. Distr.ct Court

UNITED STATES COURTHOUSE
WASHINGTON. D. C 20001

(202> 42G 7841

21-221 O - 78 - 66
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APPEARANCES: (Cont'd)

R03KRT G. ANDARY, ESQ.

Criminal Division
'i Deoartment of Justice

10th and Pennsylvania Avenue
4 Washington, D. C. 20530

(202) 739-2401

And,

GEORGE ALLEN CARVER, JR., ESQ.
Criminal Division
Department of Justice
10th and Pennsylvania Avenue
Washington, D. C. 20530

9" (202) 739-4212

10 On behalf of the Defendant:

11 EDWARD BENNETT WILLIAT^S, ESQ.
WILLIAI-IS & CONNOLLY

12 1000 Hill Building
Washington, D. C. 20006

13 (202) 331-5000

14 And,

15 GREGORY B. CRAIG, ESQ.
WILLIAMS & CONNOLLY

IG 1000 Hill Building
Washington, D. C. 20006

17 (202) 331-5036
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THE r-lARSHAL: All rise. All persons having business

before the Honorable Judge of the United States District

Court in and for the District of Columbia now holding criminal

and civil court will draw nigh and give your attention.

This Honorable Court is now in session. God save

the Government of the United States in -this Honorable Court.

Be seated, please, and come to order.

MR. CIVILETTI: Good morning. Your Honor.

THH COURT: Good morning, gentlemen.

THE CLERK: Criminal Case 77-650, Richard M. Helms.

Mr. Williams and Mr. Craig for the defendant and

Mr. Civiletti, Mr. Andary and Mr. Carver for the Government.

THE COURT: Mr. Williams, you and your client step

forward, please.

(Mr. Williams and his client stepped forward.)

THE COURT: Mr. Helms, you are before the Court

this morning for purposes of sentencing.

Mr. Williams, is there any statement you wish to

make?

MR. WILLIAI4S: Yes, there is, Your Honor. I would

like to say a few words to the Court.

Your Honor, the defendant who stands here at bar

before Your Honor this morning for purposes of sentencing has

been in the service of his country for the past 35 years, first
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as a Naval officer, then as an employee of the Office of

Strategic Services, and then as an employee of the Central

Intelligence Agency, and finally. Your Honor, more recently

as the Ambassador to Iran.

He served. Your Honor, as the Director of the

Central Intelligence Agency for a period of almost seven

years, after an initial appointment by President Johnson.

I think it will not be gainsaid. Your Honor, that

during all of those years, he served his country with excellence

10 and with honor.

11 I think further. Your Honor, that it will be

12 conceded that throughout that whole period of service he

13 enjoyed a reputation of impeccable integrity, probity,

14 dedication, industry and honor.

15 I think it is appropriate to say. Your Honor, to

If, you this morning that at a time in history when the concepts

17, cf duty, respect for authority, obedience, honor, patriotism

18 seem somehov; to be slipping into oblivion as archaic and

19 outmoded concepts, I am very proud as a lawyer. Your Honor,

20 to stand beside a man who has made these virtues the hallmarks

21 of manhood and v/ho has lived his whole life accordingly.

On February 7 of 1973 and on March 6 of 1973, he

found himself. Your Honor, impaled on the horns of a moral

and legal dilemma.

He found himself, Your Honor, in a statutory paradox
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which no one else for reasons which I shall explain in just

a moment could have been in.

He was being interrogated vigorously about covert

actions of the United States Government in Chile to prohibit,

to stop the accession to power of Salvador Allende in 1970.

At the very time that he was being interrogatsd.

Your Honor, at the very time these questions were being

propounded to him, there were covert actions, presently

directed covert actions, taking place in Chile against the

incumbent regime of then President Allende.

For Richard Helms to have made the requested dis-

closures at that time, Your Honor, he believed then and now

would have cost lives.

It would have compromised the nation's security.

It would. Your Honor, have dcunaged severely our relationships

in South America, but mere importantly than that, it would

have violated two oaths that he took, and it would have

violated the statute of the United States specifically

applicable to the Director of Central Intelligence, Title

50, United States Code Section 403(d)(3).

When he became the Director of Central Intelligence,

Your Honor, he raised his hand, and he took an oath and he

said, "I do solemnly swear that I will never divulge, publish,

or reveal either by word, conduct or by any other means, any

classified information, intelligence or knowledge except in
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the ,
performance of my official duties and in accordance v;ith

the laws of the United States unless specifically authorized

in writing in each case by the Director of Central

Intelligence or his authorized representatives."

THE COURT: Is that paramount to the oath that he

took before the Foreign Relations Committee?

MR. V7ILLIAM3: I think it is not paramount. Your

Honor.

THE COURT: Well, why urge it upon the Court then?

10 MR. V7ILLIAMS: Because, Your Honor, I say to you

11 that there was a dilemma created.

12 I am not contesting — That is why I am here. Your

13 Honor, and that is why the defendant is here.

14 I am not contesting the legal propositions advanced

15 by the Government.

16 I am pointing out to Your Honor for purposes of

17 sentence, that there war an oath which he had taken never

18 to make the kind of divulgence which was being asked of him.

19 Again, Your Honor, in 1973, when he resigned as

2d the Director of Central Intelligence —

21 THE COURT: Were there not other alternatives open

to him, Mr. Williams?

2:? MR. WILLIAiMS: Yes, Your Honor.
*

'J4 THE COURT: Well, he could have very easily stood

back and considered very carefully .the other alternatives.
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could he not?

MR. WILLIAMS: He could have. Your Honor. Thoire is

no question he could have said --

THE COURT: And I an sure that he is experienced

in meeting situations such as this.

MR. WILLIAI-IS: Your Honor —

THE COURT: You sugqest his e:<perience and back-

ground of more than 30 -odd years.

MR. WILLIAMS: Your Honor, he could have done that,

and that is v/hy I took the pains to read the oath to you

that he was foreclosed from disclosing by any conduct and

by his lights and conscience to have told that Com.'nittee that

I cannot answer those questions about those covert activities

would have by conduct have made a disclosure at a time v/hen

it would have imperiled lives in Chile of the Central

Intelligence Agency operatives.

In 1973, if Your Honor will just bear with me, he

took another oath, just a very short time before he appeared,

and if I may have the Court's indulgence, I would just like

to read that oath.

It is just a sentence. It v;as an oath taken under

pains of criminal sanctions.

He was told when he took the oath and entered into

this agreement v;ith the United States that if the broke it

he was subject to a felony prosecution.
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1 "I will never divulge, publish, or reveal by writing

2 word, conduct or otherv;ise any classified information or any

i information concerning intelligence or CIA that has not been

4 made public by CIA to any unauthorised person including but

5 not limited to any future Government Agencies, employers,

(i or private employers, without the express or written consent

7 of the Director of Central Intelligence or his representatives

8 Then there was the statute. Your Honor, the statute

is applicable to no one else in the United States, and that

10 is v;hy I say it was a unique paradox.

11 This couldn't have happened to anyone else in the

12 country v7ho had not served as Director of Central Intelligence

13 The statute said and still says that the Director

14 of Central Intelligence shall be responsible for protecting

15 intelligence sources and methods from unauthorized disclosure.

K; Now, I know. Your Honor, that the Government will

17 say, as Your Honor has observed, there was another course

18 open

.

19 He could have said, "I cannot say, there is another

20 course open. "

21 He could have said, "I must take time and get

22 counsel."

2;{ And had he foreseen that these questions were to

21 be propounded, perhaps he would have done it. * But that is

or; something we aren't contesting. Your Honor.
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] VJe are not contesting tl^at l?^gal prooosition. That

-i is \i/hy we came in here on Monday and said nolo contendare.

i I am not contesting that, but I am saying this to

4 Your Honor, and this is what I really a3k Your Honor to focus

on.

Whatever the law nay be, however the conflict may

be resolved becv;een those oaths which Your Honor readily

focused on, whatever the conflict may be between those

statutes which Your Honor readily focused on, on February 7th

10 v;hen Richard Helms appeared before the Foreign Relations

11 Committee he by his lights and by his conscience was guided

12 by one principle.

13 That principle was what by my lights, by my

14 conscience, is in the best interest of the United States.

15 , On riarch 6th v/hen he went back to another sub-

IG committee --

17 THE COURT: Mr. Williams, there have been a number o

18 defendants before this Court within the last five years x/ho

]!» have weighed this question as to what is in the best interests

'20 of the United States, and you have seen v;hat lias happened.

21 All right.

MR. WILLI7UMS: I think, Your Honor, if I understand

what you are referring to that there was a sharp difference.
»

There were self-interests that were at work in

those cases.
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There was no self-interest at work in this case.

There was no self-gain. There was no self-emolument from

the position that this defendant took.

And on March 6th I say to Your Honor he V7as guided

by one principle; he v;as guided by one criteria; v;hat by his

lights and by his conscience was in the best interests of

the United States.

And/ Your Honor, during the course of my discussions

with the Assistant Attorney General, v/ho is here in Court

10 this morning, and then the Attorney General of the United

11 States, Judge Bell, after a proposal was made emanating from

12 the United States as to a disposition of this matter, I can

13 say in all candor to Your Honor, I can say to Your Honor in

14 the spirit of total and full disclosure that paramount in

15 the considerations of Richard Helms was how will a trial of

IG charges arising out of this matter affect the interests of

17 the United States.

18 Now, Your Honor, the Attorney General and the

19 Assistant Attorney General speaking for the Department of

20 Justice I understand with the approval of the President have

21 come before Your Honor in papers that they have filed, and

I presume that they stand behind those papers and they urge

2;i Your Honor in the interest of fairness and justice and equity

4 to suspend sentence in this case, to impose a «suspended

sentence

.
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Richard Ilelns will baar the scar of a conviction

for the rest of his days.

His only consolation vi 11 be that it is a scar

incurred in the service of his country for doing what he

believed by his lights and by his conscience v/as in the best

interests of the United States.

I, Your Honor, as counsel for the defendant join

with the Attorney General and the Assistant Attorney General

in imploring Your Honor to exercise his discretion in imposing

in this case in the light of all the circumstances in the

interest of justice and fairness a suspended sentence.

THE COURT: Mr. Helms, is there any statement you

wish to make?

THE DEFENDANT: Your Honor, I don't believe that I

have anything to add to what Mr. Williams has said, and I

respectfully submit that.

THE COURT: Mr. Civiletti.

MR. CIVILETTI: Your Honor, may I be heard briefly,

please?

THE COURT: Yes.

Gentlemen, you may have a seat.

(The defendant and Mr. Williams took their

'2.1 seats.)

._)4 MR. CIVILETTI: Your Honor, with all the strength

and conviction which I can muster on behalf of the Attorney
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General, and the Department of Justice, and my own conscience

and judgment I urge to the Court that the ininimum sentence of

30 days in a common jail be suspended and the Court exercise

its wisdom and judgment in that regard and in regard to the

amount of fine which you impose in this case on each count.

I believe. Your Honor, from the statement of facts

that have been presented to you and you have considered and

from the statement presented by Mr. Helms and on his personal

background that Your Honor has before you, and with iMr.

Williams' statement this morning, you have a sound and full

basis on which to make your very careful and judicial judgment.

The Department of Justice, the Attorney General, and

myself, together with Mr. Williams have over a period of

several months had many meetings, considered not only the

issues relating to prosecution and the legal questions which

Mr. Williams directed his attention to, which is the first

level of consideration properly in a discussion between the

Government and the defense, and resolved that a prosecution

under the circumstances v/hich have been described to Your

Honor should and must go forward.

But as a part of the plea bargain, consideration

does not stop there, but it continues in good faith, in candor

honesty, and honor to consider those factors before agreeing

on behalf of the Government to the bargain.

Many of the factors which Your Honor has been
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weiqhinq this v;eek and v;ill weigh today, the nature of the

offense, the circumstances under which the offense was conmitterjl

the circumstances of the defendant in his career, the risk

of repetitive conduct by the defendant and other such factors,

v;e weighed them all carefully, thoroughly and we entered into

the plea bargain agreement out of the firm judgment that

with all those factors in mind, this was a bargain to which

the United States Government could agree to uphold the principl

of the rule of law. and, as Your Honor has pointed out, the

paramount duty compelled by oath-taking.

But at the same time because that is the legal

requirement v;e did not fail to recognize that the dilemma and

conflict which Mr. Helms faced was real, that the stakes were

high, that the guidelines at that time for the giving of

testimony to Congressional committees v;ere fuzzy and unclear,

and despite Executive Order 11905 produced in 1976, more

effort and work is being undertaken today for more precise

Executive Order with regard to intelligence matters and

disclosures.

And in addition to that we foresee legislation

to set more precision to what is required and not required.

We also acknowledge and agree that there were

matters of national importance then and matters of national

importance now to which Mr. Helms was bound undpr the deepest

kind of duty to preserve and keep confident.



1040

14

10

The prosecution mush proceed, and v;e are here today,
1

2 and Mr. Williams, a most eminent and competent lawyer, has

''

i
advised his client with regard to a nolo contendere plea.

Your Honor has entered a conviction of guilty

b3cause of an error in judgment in the heat of Congressional

hearings and perhaps not taking another alternative, v;hich

Mr. Helms might have had in the nice quiet of hindsight, which

we now observe his conduct.

But v;e fervently request, Your Honor, that you with

your independent judgment, reach the conclusion after long

11 consideration by all involved that the imposition of incarcera-

12 tion ^vithout suspension in this case is inappropriate, not

13 justified, and would not do justice under the circumstances.

14 And we reaffirm that v;e fervently believe that

15 wisdom and equity and justice do require suspension of the

IG minimum sentence and the imposition of a fine vv^hich Your

17 Honor feels is appropriate to the offense.

18 Thank you.

ly THE COURT: Mr. Helms, step forward.

20 THE DEFENDANT: Yes, Your Honor.

21 (The defendant stands before the Court:)

22 THE COURT: You now appear before the Court for

2'< purposes of sentencing. When you were before the Court earlier

1^4 this week and following the entry of your plea, I did not

2r> refer this matter to the Probation Office for a presentence
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J report but requested of your attorney that he submit a pro-

ii sentencing memoranda.

.*; That memoranda and the attachments have been receivei?.

4 I then invited Mr. Civiletti on behalf of the

5 Government to respond.

t> And you did receive the material from Mr. Civiletti

7 Mr. Williams?

8 MR. V7ILLIAI4S: I did. Your Honor.

9 THE COURT: On October 31 last, Mr. Helms, you

10 appeared before this Court for arraignment,

n You were charged in a tv;o-count information with

12 a violation of Title 2, Section 192 of the United States Code

13 in that on February 7, 197 3 and March 6, 197 3, you refused and

14 failed to answer material questions when you appeared as a

15 witness before the Committee on Foreign Relations of the

10 United States Senate.

17, And a Statement of Facts relative to the matter

18 was read by the Assistant Attorney General and entered into

19 the record.

20 You entered a plea of nolo contendere to the

t-'l information.

22 The Court ruled that you ware guilty as charged.

28 Nov;, at the time of your plea representations were made in

24 open Court by counsel for the Government and your personal

2.> counsel that a plea bargaining agreement had been negotiated
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Eind^acknowledqGd by you.

That agreement provided, among other things: that

you would tender a nolo contendere plea and the Government

v;ould recomniend its acceptance; that there would be a suspensio

of the minimum jail sentence of 30 days, provided by the

^ statute and that a fine v;ithin the range prescribed by the

^ statute as to each count would be appropriate; and further,

8 that no additional criminal charges would be brought against

f) you arising out of your testimony before the Committee on

10 Foreign Relations.

11 This Court rejected the idea of plea bargaining

12 and announced that it v/ould not be bound in any manner by such

13 understanding or agreement.

14 You were so advised, and you stated that you did

15 not v;ish to withdraw your plea.

10 -r The Last Statement of Facts submitted by Mr.

17 Civiletti recites in part that your position was that you

18 felt:

19 bound by the statutory responsibility imposed...

20 to protect intelligence sources and methods from unauthorized

21 disclosure (and that you) . .

.

22 also felt bound by the oath. . .signed on (your)

23 departure from the CIA not to divulge, publish or reveal any

24 classified information or any information concerning CIA

25 operations to any unauthorized person.
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It is indeed unfortunate that there are those in

public office holding positions of responsibility and trust

who are divided in their loyalties.

In 1973 you appeared on two occasions to testify

before the Conraittee on Foreign Relations.

On each occasion you were before a legally consti-

tuted body. On each occasion you participated as a witness

in a legally constituted proceeding.

On each occasion you gave your solemn oath to

testify truthfully. You v;ere obligated to testify forthrightly

free of false, inadequate, incomplete and evasive testimony.

You, however, refused and failed to answer material

questions.

You considered yourself bound to protect the

Agency whose affairs you had administered and to dishonor your

solemn oath to tell the truth before the Committee.

You now stand before this Court in disgrace and

shame

.

If public officials embark deliberately on a course

to disobey and ignore the laws of our land because of some

misguided and ill-conceiv>3d notion and belief that there are

earlier commitments and considerations which they must first

observe, the future of our country is in jeopardy.

In 1928 Mr. Justice Brandeis noted:
*

If the Government becomes a lawbreaker, it

21-221 O - 78 - 67
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it breeds contompt for law; it invites every man

to become a law unto himself; it invites anarchy.

There are those employed in the intelligence securit

community of this country, and until recently you have been

among them, who feel that they have a license to operate

freely outside of the dictates of the law and otherv/ise to

orchestrate as they see fit.

Public officials at every level, whatever their

position, like any other person, must respect and honor the

Constitution and the laws of the United States.

There is no exception to or qualification of this

principle.

You have been engaged in public service for more

than 30 years. The present turn of events is regrettable.

It may be that the predicament in which you find yourself is

not entirely of your own making and that a portion of the

blame should be shared by and charged to others.

You have been encouraged by others in Government

to believe that a higher law permits you, in certain instances,

to violate the Constitution and laws of this country.

The fact that these criminal charges have been

brought against you by the United States and the fact that

you have been adjudged guilty of these charges by this Court,

should make clear to all that such is not the case.

In sentencing you today this Court will assume that
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you have accepted in good faith the belief that you v;ere

I
permitted to violate the law with respect to the charges on

v;hich you stand convicted.

But from this day forward, let there be no doubt:

No one, whatever his position in or out of Government, is

above the law or is relieved from complying with it.

As indicated your plea of nolo contendere is entered

as a finding of guilt to the two-count indictment in which

you v/ere charged with a refusal to testify.

As to Count One of the information, you are

sentenced to a period of one year imprisonment.

Additionally you are assessed and directed to pay

a fine in the amount of $1000.

As to Count Tv.'o of the information, you are

sentenced to a period of one year imprisonment.

Additionally you are assessed and directed to pay

a fine in the amount of $1000.

The execution of the sentences of one year imprison

ment as to each count of the information is suspended, and

you are to serve a one-year period of unsupervised probation.

The fines imposed on the two counts are accumulative

and you shall forthwith pay a fine in the total amount of

$2000.

MR. WILLIAMS: May we have until next week to pay

that fine, Your Honor?
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THE COURT: Yovi may.

THE MARSHAL: All rise.

This Honorable Court will stand a ten-minutt

(VJhereupon, the sentencing was concluded

at 11: 05-.o'clock a.m.)
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certificatf; of reporter

I, M. Eugane Olson, CSR and official Court Reporter

for the U. S. District Court for the District of Columbia,

do hereby certify that I reported, by machine shorthand, in

my official capacity the sentencing in the case or the United

States of America v. Richard M. Helms, Criminal Action No.

77-6 50, in said Court, on the -ith day of November 1977.

I further certify that the foregoing 20 pages

constitute the official transcript of said proceedings as taken

from my machine shorthand notes.

In Witness VJhereof , I have hereto subscribed my

name this the 4th day of November 1977.

/// ^.
Official Court Reporter
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Part 5 : Transcript of Hjelms Press Statements

Ilei nu3 and Ulms

\njns - Contrary to the observation that vjas madwe about the effect of this

conviction on Ai.ib Hel3,' he is coinc to wear this conviction like a badge
of honor. He'll ;:ear it like a banner because he did i;hat he was

required to do by the oaths tt he took vjhen he \:as dir of c,i, —
both before he assumed those duties and when he terminated iibiimBiix his

scr\-iccs. He was sworn not to disclose the very things tt he vras being
requested by the conrdttee to discloseo He was. mandated by ax statute
never to disc].ose those thinjjs. Had he done so, he wo\ild have sacrificed
Anericaji lives, he would have sacrificed friends of ours in C|1ile, he v;ould

have violated liis oath, he vrouli have violated a statute of the u,So, and
in addition to that, althou:;h this did not enter his mind I assure you,
he would have subjected himself to a felony conviction for violating the
law in maicin-; disclosures of classified inforn'ation. So, I say to you
I was proud today to stand beside himo I was prouder than at any tirae

*

in T.y 30 years at this bar to stand beside a nan v;ho still believes in
honor, viho still believes in respect for authority, v;ho still believes
in discipline, who still belioves in obedience and who still believes
in tne old-fashioned virtue of patriotism,

Hi33dff\an?mx Q - do you agree vriLth coLinsel tt this conviction is a

badge of honor?

Helms — I do indeed.

Helms 0..I understand what the judge said. I don't feel disgraced at all.
I think if I had done anything el^e I would have been disgraced,

Q - what if had to over again...

Helms — T'ell, i/ith the benefit of hindsight I might have tried to find
some way to get through the conflict and the dilemma vrlth which I was confronted,

• •»At this rate, the v.-ay this came out doay, no public official can go bei^ore

a con^ssl comtee and not be squee ed out of ary confidential or secret inforir;atio

he may Icnow,

Helms — There are certain Icgiti^oate secrets of the exec branch, belonging
to Pros and VAiite House, particul?.rly in the area of foreign affairs. You
notice this vias a covert oper in Chile. TSsdid not happen in the U.S.
There are endless secrets and confidentiality bet forgn govt and this govt
which must remain secret or must reiv;ain confidential, .. even from congress,

A - I ksA saw no alternative.
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Exhibit GS: News Article on Helms Case.

[From the New York Times, November 1, 1977,]

llELMS,EXmCHIEF,

PLEADS NO CONTEST

TO 2 MISDEMEANORS

CASE TIED TO CHILE OPERATION

He Faces Sentencing for His Failure

to Tell Senators Complete Truth

—U.S. Urges Leniency

By ANTHONY MARRO
8p«cl«J to Tht New York Tlm««

WASHINGTON. Oct. 31 — Richard

Helms, the former Director of Central In-

telligence, pleaded nolo contender*, or no
contest, today to a criminal information

charging him with two misdemeanor
counts of failing to testify "fully, com-
pletely and accurately" before a Senate

committee.

A White House spokesman later said

President Carter felt that the charge,

which resulted from extensive plea bar-

gaining between Justice Department offi-

cials and Mr. Helms's attorneys, was fair

and that it "upholds the law but also

serves the interests of national security."

Mr. Helms entered the plea after the

Justice Department agreed to ask the

court to suspend any prison sentence that

might be imposed.

He said that he did not intend to lie

to or mislead the Senate Foreign Rela-

tions Committee when he testified in 1973

about his agency's covert attempts to pre-

vent Salvador Allende Gossens from
becoming president of Chile.

"I had sworn my oath to preserve cer-

tain secrets from unauthorized disclo-

sure," he told Federal District Judge Har-

rington D. Palmer at a court session at-

tended only by Mr. Helms, his lawyers.

Justice Department officials and court

officers.

"I was simply trying to find my way
through a very difficult situation in wtich
1 found myself."

Agreement Not Btodlng

Jud?e Parker, who deferred sentencing,

told Mr. Helms that "this court does i.^:

feel itself bound" by the Justice Depart-

ment's agreement v«th Mr. Helms, under

which prosecutors recommended that he

not be required to serve any prison sen-

tence. Mr. Helms replied that he under-

stood that the judge had the right to im-

pose any sentence permitted by law.

Mr. Helms's plea emounts literaUy to

a sUtement of "no contest" to the
charges; it is not an admission of guilt,

but he legally is considered guilty. Under
Federal law he could receive a maximum
sentence of one year in prison and a

$1,000 fine on each of the two counts.
The minimum penalties are one month
in prison and a $100 fine on each count.

In bringing the charge, the Justice De-
partment was asserting that intelligence

officers had no right to lie under oath
to O )ngressJonal committees, despite
their oath not to reveal intelligence

sources and methods to unauthorized
sources.

At the same time, however, it acknowl-
edged the difficulties that could arise in

bringing such a case to trial, when large

amounts of classified information might
have to be disclosed..

Problems of Security

In the past, both President Carter and
Attorney General Gnffin B. Bell have said
that legitimate problems of "national se-

cunty" might arise from any attempt to

prosecute Mr. Helms and that President
Carter would make the final deasion on
whether classified information could be
made available for use in a trial.

In a statement this afternoon, Jo('y

Powell, White House press spokesma'n,
said that President Carter had not b«!en

informed until today of the Justice De-
partment plan to accept Mr. Helms's
"nolo contendere" plea to misdemeanor
charges, but that he had approved of it.

He said that the President believes "it

is a just decision."

It is one that "upholds the law but
also series the interests of national se-

curity." ^r. Powell said.

Senator Frank Church, Democrat of

Idaho, who was head of a committee that

I

investigated abuses by the intelligence

[agencies, however, was critical of the ar-

[rangement.

I

'I thought there was to be an end to

the double standard of justice for the
big shots," he said in a statement relayed
Iby his press aide this afternoon. "Appar-
'ently Helms was too hot to handle."

I

The issue, which has been under Inves-

itipation for approximately two years,

concerns testimony that Mr. Helms gave
jin 1973 concerning covert operations in

Chile bv the Central Intelligence Agency.
Mr. Hehns said, in response to questions,

jthat his agency had not funneled money.
'to opponents of the late Salvador Allend

I
who ii the tin>e was the Marxist presi-

jdent of Chile.

I Later, a committee headed by Senator
I
Church discovered that the C.I.A. had in

I fact funneled more than $8 million to

I

help opponents of Dr.Allende, who died
during a coup d'etat in September 1973.

I

According to a statement of facts

released by the Justice Department, it

was the Government's feeling that the
disposition of the matter by a "nolo" plea
to a misdemeanor charge wis "fair and
just" for two reasons.

The first, it said, was that "the trial

of this case would involve tremendous
costs to the United States and might jeop-
ardize national secrets."

The second, it said, was that "Mr.

Helms has had a most distinguished ca-
reer and has performed outstanding serv-
ices to the United States Government dur
ing the course of that career."

At a session with reporters following
the plea, Mr. Bell and Benjamin R. Civilet-

ti, the head of the department's criminal
division, said that there had been allega-
tions that Mr. Helms had committed per-

jury, which is a felony offense. But they
would not comment on whether they felt

they could successfully have sought an
indictment on a felony charge.

They also denied that there had been
any agreement between the department
and Mr. Helms's lawyers to keep today's
information and plea secret from the I

press.

No i^otice of the hearing was posted
on Judge Parker's schedule, and the de-
partment did not follow a long tradition,

by which, in the past, it has notified re-

1

porters about public events concerning
j

present or former Government officials.
|

Asked about this at the post-hearing
session, Mr. Bell snapped: "That's too
bad. Don't you think Mr. Helms has

!

rights, too?"

It was not Immediately clear precisely
when the White House was informed of

the agreement, which was worked out
on Friday between Mr. Helms's principal

attorney, Edward Bennett Williams, and
Mr. Civiletti and Mr. Bell.

Mr. Powell, the White House spokes-
man, »id that Mr. Bell had told the Presi-

dent of the plan this morning, and "the
President approved of it" Mr. Bell and
Mr. Civiletti. however, suggested that Mr.
Carter was not given the full details of
the plan until Mr. Civiletti already was
at courthouse this afternoon. •

According to Eugene M. Otsen, the
court reporter, the session ended about
3J0 P.M., having lasted approximately
30 minutes. He said that Mr. Helms, a*ed
about the charges in the information,
said. "I do not contest th«n. Your
Honor."
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Exhibit 69: News Article on Helms Case.

[From the Washington Post, November 1, 1977.]

Helms Pleads Wo Contest'

in Testimony Case

By Timothy S. Robinson
WtihlortOD Post Staff Writer

Former Central Intelligence Agency
Director Richard M. Helms pleaded

"no contest" yesterday to two misde-

meanor criminal charges of failing to

testify fully and accurately to a Sen-

ate committee that was questioning

him about CIA activities in Chile.

Helms' plea, which will be marked
In court records as a Judgment of

guilty, exposes him to a possible

pflson term of up to two years and a

possible maximum fine of $2,000.

Assistant Attorney General Benja-

min R. Civiletti said in court state-

ments the government had agreed

with Helms that he should receive no

jail term or fine, but U.S. District

Court Judge Barrington D. Parker re-

fused to accept that arrangement. In-

stead, he asked Helms' defense attor-

ney, Edward Bennett Williams, to pre-

pare a background statement on

Helms and said a sentencing date
would be scheduled later.

The negotiated plea arrangement,
which a White House spokesman said

was approved by President Carter,

ended several months of investigation

of the former CIA chief by a federal

grand jury here.

Although Helms entered his plea in

an open courtroom, there were no
spectators or reporters present, as

the Justice Department had kept the

existence of the proceedings a closely

guarded secret. Helms and Williams
were seen leaving the U.S. courthouse

together about 3:40 p.m. after the pro-

ceedings ended.

Persons present at the plea said

Helms spoke clearly and with an even
tone as he told Judge Parker, "I plead
nolo contendere, your honor."
After hearing Civiletti outline the

charges against him by reading a
three-page prepared statement. Helms
told the judge that he did not contest

the government's version of the evi-

dence.

"I found myself in a position of con-

flict." Helms told the court about his

testimony before the Senate Foreign
Relations Committee. "I had sworn
my oath to protect certain secrets

[under the 1347 National Security
Act]. I didn't want to lie. 1 didn't want
to mislead the Senate. I was simply

trying to find my way through a ver^
difficult situation in which I found
myself."

The government charged Helms
with failing to testify fully and accu-

rately to the Senate committee on
Feb. 17, 1973, and on March 6, 1973.

The first testimony came when.
Helms was being cleared by the Sen-
ate as ambassador to Iran. The second
testimony came during a hearing by
the committee into allegations that

the CIA and the International Tele-

phone and Telegraph Corp. had at-

tempted to influence the 1970 presi-

dential elections in Chile.

On both occasions. Helms was asked
questions concerning the CIA's role in

Chile and failed to answer those ques-

tions "fully, completely and accu-

rately as required by law," the gov-

ernment charged.

"Richard Helms knew at the Hme
he testified that in 1970 the CIA car-

ried out a covert operation approved

by the Forty Committee to prevent

[Salvador] Allende from winning the

Sept. 4, 1970, Chilean presidential
election," Civiletti said In court.

"Mr. Helms also knew at the time
he testified that the Forty Committee
had approved actions and money to

prevent Allende's selection in the Oct.

24, 1970, runoff election and to en-
courage by economic pressure and
other means action by the Chilean
military to prevent Allende's acces-

(Cont'd)
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sion to the presidency," Civiletti

added.

(Allende took office as President of

Chile Nov. 3, 1970; he died Sept. 11,

1973, in a military coup that over-

threw his government.)

Civ'iletti said the government felt a

suspended jail term would be a "fair

and just" disposition of the case be-

cause any trial of it would "involve

tremendous costs to the United States

and might jeopardize national se-

crets."

In addition, Civjiettl praised Helms'
"most distinguished career" and said

Helms had "performed outstanding

services to the United States govern-

ment during the course of that ca-

reer."

Parker's refusal to agree to the

plea-bargain worked out between the

government and Helms almost scut-

tled the plea for a few hours yester-

day and resulted in a closed hearing

in which the judge apparently empha-
sized his opposition to entering into

such an arrangement.

Even when entering his plea. Helms
said he understood "there is to be no

jail sentence and I will be able to con-

tinue to get my pension from the U.S.

government."

Parker quickly corrected him. "This

court does not consider itself bound
by that understanding," the Judge
said, adding that he may decide over

the Justice Department's objection

that Helms should receive a Jail term.

The charges to which Helms en-

tered his plea were to a section of the

criminal code entitled "Refusal of Wit-

ness to Testify" and can include a wit-

ness' evasive or misleading answers as

well as direct lies to a Senate commit-
tee.

It Is the same charge to which for-

mer Attorney General Richard G.

Kleindienst entered a guilty plea in

one aspect of the Watergate scandal

Kleindienst received a suspen-aed jail

term In probably the most controver-

sial sentence of any Watergate figure

Helms was director of the CIA from
1966 until 1973, when he became am
bassador to Iran. He is the first high-

ranking CIA official to be convictefl

of a crime, and several sources have
said that any trial of Helms would
have revealed details of the agency's

operations that have never been mad*
public.

Helms and his attorneys reportedly
stressed this problem in their negotia-
tions with government officials, and
Attorney General Griffin B. Bell has
said that the Helms matter was one of

the three most troublesome criminal
issues he faced in office. The other
two were the Korean payoff investiga-

tion and the investigation into alleged
FBI illegal break-ins and bugglngs.
After Helms' plea late yesterday,

the White House released the follow-

ing statement;
"The Attorney General did discuss

his decision with the President today.
The President apiiroved his recom-
mendation. We think it Is a decision
which upholds the authority of the
law and the Congress while at the
same time protecting the legitimate
national security interests of this

country."

A White House offlcW said that

Carter approved the final declalon

yesterday, and he had been srware of

the general approach Bell was taking

to the case for some time.

The government's disposition of the
case received Immediate criticism

from some persons familiar with the
Helms case.

Sen. Ftank Church (D-Idaho), a

member of the Foreign Relations

Committee, Mid, "I thought there
was to be an end to the double
standard of Justice for the big shots.

Apparently, Helms was too hot to

handle."

The director of the Council on Hem-
ispheric Affairs, Laurence Blms, said

he was "sorely disappointed" that the

Carter administration had disposed of

the Helms case with the misdemeanor
plea-bargain "Rather than unnj a

court trial to press for full

disclosure . . the administration has
decided to contain the story and man-
age it under the tired excuse of na-

tional security," he said.
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Exhibit 7Q: Commentary on Helms Case.

[From the New York Times, November 1, 1977.]

^HelmsAccord:

^ Sense ofRelief

^Anxiety Ends ior Some,

'But Others Are Angered

• By NICHOLAS M. HORROCK
•- sptcUito'nwNtwTortTteMi

^ WASHINGTON, Oct. 31—Very little <rf

Official Washington has ever been com-

ISbrtable with the criminal investigation of

Ridiard Helms. Many, professional Cen-

tral Intdligence Agency officers, militaiy

men and others, believe that if Mr. Hetaw

lied to Congress he did »
because he felt that d<«ng

Newf so served a higher cause, the
"
AaalvsU national security of the coun-

^
try. They have speculated

that he may have had «eciet

orders to lie from Presidents or, m ti>e

case involved, from Henry A, Kifrinfer,

who was Secretary of State.

Otho^ here, particularly in the Cartef

AdministRition, pressed anguish thai a

public trial of a man who had held the

nation's most sensitive secrete for three

decades could only cause massive new
national ecurity disclosures and harm (he

country more than lying to a Congres-

There are even those who have oome
to believe that Congress neither expected

nor wanted the Director of Central Intelli-

Snce to tell it the whole truth. Congress,

is group argued, wanted Mr. Helms to

take secret actions and allow "deniabil-

ity" to Congress if something went
WTMlg.

CMofortable or not. the Department of

Justice two years ago <^ned an investi-

gation of whether Mr. Helms had lied

to the Senate Foreign Relations Commit-
tee when he denied that he knew about

a plan to overthrow the Chilean Govern-

1

ment in 1970 and when he denied know-

1

lag that his agency had conducted domes-
tic intelligence operations against leftist

Chilcanleaders.
'

'AmbianeeoT DeterreHB^

Some of the investigators and some
on Capitol Hill believed that if Mr. Helms
had committed perjury he should be tried

and convicted. TTiey linked this "ambi-
ance of deterrence," as one Justice De-
partment lawyer called it, to the depart-
ment's credibility in prosecuting Federal
Bureau of Investigation agents for bur-
glaries and illegal wiretapping.

Today, in Federal District Court a few
steps from where the Watergate trials

were held, a compromise was brought
before Judge Barringtoii Parker by the
Government and Mr. Helms and his law-
yers.

Mr. Helms pleaded "nolo contendre,"
or "no contest," to two misdemeanor
charges that stemmed from the Senate
hearings. The Government in turn recom-
mended that Sudge Parker suspend any
jail sentence and that the fine be the
minimum, $100.

This was similar to the arrangement
when former Attorney General Richard
G. Kleindienst was brought into court in

the Watei^ate case, except that Mr.
Kleindienst had to plead guiKy.

It was also the most lenient agreement
the Government could make short of dis-

missal of the charges. "No contest" is

r:ot an admission of guilt and the wording
of the two misdemeanors do not state I

"perjury." They say only that Mr. Helms
' did refuse and fail to answer material
questions."

Break With Tradition

There was an implication that the Gov-
ernment was not overwhelmingly proud
of its bargain. In a break with tradition,

no representative of the news media was
alerted to the court proceeding and none
were present Griffin B, Bell, the Attorney
General, said there was no decision to

bar the news representatives, but ac-

knowledged under questioning,"That
would have blown the wholesaling out
of the water."

Bmjamin R.Civiletti, the Assistant At-
torney General who worked out much
of the plea bai^gain, told reporters he be-
lieved that Mr. Helms' s plea showed that
"despite the feelings or reasons, the law
and the policy of Government Q)arsl un-
true, inaccurate, evasive or incomplete
testimony before Congress."

Senator Frank Church, the man whose
investigative committee uncovered the al-

legations of perjury, took a different

view.

"I thought there was to be an end to
the double standard of justice for the

big ^ots," he said. "Aw>arently Helms
was too hot to handle."

The effect of the plea bargain on deter-

rence is hard to measure. Will future Gov-
ernment officials, particularly in the intel-

ligence field, be less inclined to lie to
Congress? Will C.I.A. officers be more
inclined to toe the line of law? Will F.B.I,

agents eschew the illegal entry in favor

of the court ordered warrant?
The answers were not clear today.
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Exhibit 71: Commentary on Helms Case,

[From the Washington Post, November 2, 1977.]

IJ,S, Defends

Helms Deal as

Saving Secrets
By Charles R. Babcock

Washington Post Staff Writer

Justice Department prosecutors took the unusual

step of initiating plea bargaining with former Central

Intelligence Agency Director Richard M. Helms, in

part because they feared that top-secret information

might be disclosed if Helms was brought to trial.

Benjamin R. Civiletti, head of the department s

Criminal Division, said in an interview that seeking

a plea by Helms on misdemeanor charges was the

"safeii way" to safeguard the principle that not even

the nation's top intelligence officer "is above the

law."

Helms pleaded "no contest" Monday to two mis-

demeanor criminal charges for failing to testify fully

and accurately to a Senate committee about the

CIA s activities in Chile.

In a briefing for reporters yesterday, both Civiletti

and Attorney General Griffin B. Bell strongly reject-

ed any suggestion that the plea could be interpreted

as giving intelligence officials a license to lie.

•It means just the opposite," Bell said. "We've
gotten someone to plead to a criminal violation . . .

It sets the nation on a new course."

Civiletti added: "We thought it was vital that there

be a prosecution [to show] that no segment of the

community was above the law."

The idea of plea bargaining was first discussed

with President Carter, Vice President Mondale and
national security adviser Zbigniew Brzezinski at the

White House in late July, Bell said. It is considered

rare for a prosecutor to initiate plea bargaining.

At a first meeting in early September, Helms' at-

torney. Edward Bennett Williams, argued forcefully

that the case be dropped, Civiletti said.

He said that Williams never threatened that the

names of other prominent individuals, such as former
Secretary of State Henry A. Kissinger, would be
brought up during a trial. But Civiletti added, "As
a good lawyer it is clear that he would want to de-

velop theories of defense that would result in wide-
ranging discovery proceedings."

And Bell said that if classified documents uncover-
ed in those proceedings were ruled admissible, "we
might have to abort in the middle of a trial."

This concern about national secrets, plus the risk

that a jury might agree with Helms' defense that he
could not testify fully because of his CIA oath against

disclosure, were factors in the decision to plea bar-

gain, according to Civiletti.

Both he and Bell said they never considered asking
Helms to plead to a felony charge, such as perjury,
because they were sure he would flatly reject such

a deal. "That wouldn't have been a

bargain [for Helms!," Bell said.

'It doesn't matter a helluva lot

whether the plea is to a misdemeanor -

or a felony," Civiletti said. "What mat-

ters is achieving the principle of being

accountable to the law while eliminat-

ing the risks
"

At the White House yesterday, dep-

ut> press secretary Rex Granum said

th.it the decision in the Helms case

was "fonsisfent" with President Car-

ter s campaign statements that equal

"Standards of justice should apply to

both ordinary citizens and prominent
i>eisons, including "Washington big

shots."

Civiletti said he laid out the depart-

ment's evidence against Helms in a

Sept. 20 meeting with Williams and
argued that some plea was necessary

in the case.

On Oct 11, he said. Williams came
back to him with a set of conditions

that included an understanding thai

there would be no jail sentence for

Helms, and a request that Helnw'
federal pension be left intact.

The final agreement was reached

In meetings last week, but the whole
arrangement almost fell through when
L S. District Court Judge Barrington

D. Parker refused Monday to auto-

matically accept the "no jail" provi-

sion.

Bell and Civiletti both cited the del-

icate nature of the plea-bargaining ar-

rangement as the reason they ar-

ranged to have the court session Mon-

day conducted in near secrecy. The
twocount information against Helms
was sealed when it was filed Monda.v

morning, and Civiletti said he met
with the jujge and Williams three
times privately before the plea was fi-

nally taken in open court that after-

noon.

Civiletti noted that the depart-
ment's investigation of U.S. activities

in Chile is continuing, apparently fo-

cusing on the actions of officials of In-

ternational Telephone and Telegraph
Corp. Helms may be a government
« itness in any future trials, he added.

The Cl.A oneration m Chile in 1970
was aimed a» preventing the election
i»f Salvador .Allonde as president. ITT
officials are alleged to have aided Ah
lende's pol'tical opponents in that
campaign.

It was about these events that

Helms agreed in court on Monday
that he had testified less than can-
didly
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Exhibit 30: Babcock Letter of February 7, 1978

©cpartmtnt of5Dst!ce

mashington, ©.£. 20530

FEB 7 1978

Honorable James Abourezk
Chairman, Subcommittee on Administrative
Practice and Procedure

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman;

In response to your letter dated December 22, 1977, we
have transmitted to you on January 26, 1978, by hand-delivery,
a list of pending cases being handled by the Civil Division
which involve claims by the plaintiffs' of tortious violations
of their constitutional rights.!/ Pursuant to our prior
understanding, the list is limited to cases involving alleged
conduct of a non-violent nature.

I wish to emphasize that the list was compiled solely
on the basis of the claims made in the various complaints
and the inclusion of a particular case on the list indicates
neither our concurrence that the allegations state a claim
for violation of constitutional rights nor an opinion on our
part that the allegations have any basis in fact. You should
also be aware that the list was compiled on the basis of the
personal knowledge of Civil Division attorneys since, as we
have previously explained, a systematic search of our files
for such cases would be impracticable.

Very truly yours

BARBARA ALLEN BABCOCK
Assistant Attorney General

1/ See exhibit 6o at p. 94U,

^/>^'"°^

u-^ --
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Exhibit 36: Babcock Letter of March 14, 1978, With Three
Attachments

©tpartmcnt ofJustice

Washington, B.C. 20530

March 14, 1978

Honorable James Abourezk
Chairman
Subcommittee on Administrative

Practice and Procedure
Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

By your letter of January 2

me, and your letter of February 15, 1978 to the
Attorney General, you requested our comments on
certain legal memoranda which you transmitted relating
to the statutory authority of the Department of Justice
to retain private counsel. i/

Enclosed is our response to these memoranda
prepared by the Department's Office of Legal Counsel,
dated March 10, 1978.

I regret the delays encountered by us in furnishing
our response to you.

Very truly yours.

BARBARA ALLEN BABCOCK
Assistant Attorney General

Attachments

1/ See exhibit 35 at p. ^93.

y See exhibit 3^ at p. h^k

.
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[First Attachment to Babcock Letter of March 14, 1978

(exhibit 36) : Harmon Memorandum of March IQ, 1978.] '

• ASSISTANT ATTORNEY GENERAl.

Paslirngtott, pM. 20530

MEMORANDUM FOR BARBARA ALLEN BABCOCK
Assistant Attorney General

Civil Division

RE: Authority for employment of outside
lesal counsel

We examined the Congressional Research Service
memorandum on the authority of the Department of Justice
to retain private legal counsel and also the unsigned
memorandiim entitled "Statutory Authority for Justice
Department Hiring of Private Counsel" (the "Opposition
Memo"). Each of them deals at length with the derivation
of the statutes covering representation of federal agen-
cies and employees and with court decisions regarding
those statutes. The Congressional Research Service memo-
randxim concludes (p. 39) that there is "substantial doubt
whether the Department of. Justice has the statutory
authority to retain private attorneys who are not subject
to the supervision ... of the Attorney General . . . ,

or who have not been appointed in accordance with . , .

[28 U.S.C. 515 or 543]." The Opposition Memo states a
similar conclusion (p. 37), i.e., that 28 U.S.C. 515 and
543 are the only statutes authorizing the Department to
hire private counsel and that the Attorney General has no
authority to do so in the manner provided in Attorney
General Order No. 683-77 (28 CFR §§ 50.15 - 50.16).

We disagree with the conclusions reached in the two
memoranda. In our opinion, they fail to give proper
weight to the reasons for the Department's practice and
to the action taken by Congress in light of that practice.

1. In our view, the statutes in question, e.g.,
28 U.S.C. 516-517, have two aspects--they place a respon-
sibility of representation upon the Department and they
specify the means of carrying out that responsibility.
Without question, the only means expressly authorized are
use of an officer of the Department of Justice or an
attorney appointed pursuant to 28 U.S.C. 515 or 543. In

KlithlVEl};

1/ See exhibits 72 through 7^ at pp. '^-^Rl QISTB
1071 to 1084 for amalysis of this memorandum
and the December 24, 1975, letter at p. IO63. """USi^llZ^'"'"'
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1975', however, the Department was faced with situations
in which its obligation to represent present and former
federal officials in cases involving interests of the
United States could not be accomplished through use of
the prescribed means . It appeared that the Department
had a choice between carrying out its obligation of
representation through use of private attorneys or de-
clining to provide representation at Government expense.
We adhere to the view, expressed in my memorandum of
February 18, 1977 (a copy of which is attached) and ear-
lier by my predecessor, that the Department's policy of
retaining private attorneys in the limited circumstances
described in 28 CFR §§ 50.15 and 50.16 is adequately sup-
ported by implied authority of the Attorney General in
connection with representation of federal agencies and
their employees . As pointed out in the prior memoranda
of our office, interests of the United States, as well
as interests of the individual defendants, are at stake
in these cases.

2. It should be noted that the Department has
kept Congress and the General Accounting Office informed
with regard to its use of private counsel. For example,
on December 24, 1975, former Attorney General Levi sent
identical letters to the Chairmen of the Senate and House
Judiciary Committees describing the use of private
attorneys in certain civil actions and explaining the
reasons for the Department's act ion.§/ In 1976, the Gen-
eral Accounting Office began a study relating, in part,
to the Department's use of private attorneys; this re-
sulted in a report issued in May 1977. 1/

Furthermore, in 1977, the Department requested a
supplemental appropriation of $4,878,000 for payment of
private-counsel fees. 2/ The matter was discussed at

\/ Report of the Comptrollei; General, Lawsuits Against
the Government Relating tcT a Bill to Amend the Privacy
Act of 1974 (May 6, 1977). As noted previously, the
Department's policy is discussed with approval in a
May 16, 1977 decision of the Comptroller General, 56
Comp. Gen. 575.

2/ Previously, the cost of the private attorneys had
"Been absorbed by the Department, using its regular
appropriations

.

a/ See third attachment to Babcock letter of March 1^
1978, following.



1058

length during the hearings before the House and Senate
Appropriations Committees. The House Committee did not
approve the Department's request, 3/ but the Senate Com-
mittee included in its bill the fuTl request, subject to
certain conditions. 4/ The conference committee provided
for a smaller appropriation, $1,860,000, than did the
Senate, but deleted from the bill itself the conditions
stated in the Senate bill. However, the conference re-
port 5/ said that;

. . , the conferees are agreed that none of the
funds available to the Department shall be
obligated or expended by the Department for the
representation of any defendants in suits com-
menced after the effective date of this Act,
until the appropriate committees of the Senate
and the House of Representatives have reviewed
the policy statement embodied in the Attorney
General's Order No. 687-77 dated January 19,
1977.

In certain circumstances, the courts have held that
providing appropriations for an activity of the executive
branch constitutes ratification by Congress of that
action. E.g., Brooks v. Dewar, 313 U.S. 354 (1941)
(issuance by Secretary of the Interior of temporary graz-
ing permits; . Care must be used in relying on this
doctrine. 6/ Still, in our opinion, it is applicable
here, notwithstanding the language of the Senate

3/ See H.R. Rep. No. 95-68, 95th Cong., 1st Sess. (1977),
p. 112.

4/ The report of the Senate Committee stated that "ap-
proval" of the Department's request should not be construed
as "approval or disapproval of the Department's policy
statement . . . embodied in Attorney General's Order No.
683-77 . . . ." S. Rep. No. 95-64, 95th Cong., 1st Sess.
(1977), p. 144o The Committee added to the bill a require-
ment that no funds be obligated or spent for private-
counsel fees in suits commenced after enactment of the bill,
until the Senate Judiciary Committee has approved the
Department's policy statement.

5/ H.R. Rep. No. 95-166, 95th Cong., 1st Sess. (1977),
p. 27.

_6/ See, e.g., Committee for Nuclear Responsibility, Inc .

V. Seaborg, 463 F.2d /83, /85 (D.C. Cir.. 19/1) (question
of compliance with National Environmental Policy Act)

.

- 3 -
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report, l_l Congress' acquiescence in the Department's
policy may be tentative or qualified. The fact remains
that funds to carry out that policy were provided in the
Supplemental Appropriations Act for Fiscal Year 1977. ^/
Thus, to that extent. Congress' action supports our view
that authority exists for the Department's policy.

i^hn M. Harmon
Assistaht Attorney General

Officle of Legal Counsel

cc: Patricia M. Wald

l_l See footnote 4, supra .

8/ Public Law 95-26, 91 Stat. 61, 106 (1977)

21-221 O - 78 - 68
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[Second Attachment to Babcock Letter of March 14, 1978

(exhibit 36) : Harmon Memorandum of February 18, 1978.]

Irvirtg Jaffe ^E^ * ^ W7
Daputy .Assistant Attorr^^y rteneml ^
Civil Division

Jctei 2^. Uarron
Actiniy -Assistant Attorney Gsnaral
Office of L^al Counsel

AtitlKadt'/ for Bsfcaining Oitsida Legal Counsel

l^his is in response to \'our racsnt request for a r-fimorsndtra setting

forth t2i3 Deparfcnent*s autiKaritr/ to retain private attorneys in csrtaia
cdrcunstances

,

Diring the p=»j5t year, the Dspartnent has retained, at Goverrraent ex-
pense, a nutiber of private attoineys to reprsstmt present and fomer
Federal ec^lpyees. This practios has related Tr.ainly to tiie defense of
civil actions invDl't/ing conduct \/"hich is also the subject of a Federal
criirdnal invsstigaticn. As you know, forrner i^ssistant Attorney General
Scalia detem'ined that the Departnait had authority, in such circimstanoes,

to retain outside legal counsel. I agree mth that oonclusioi arxl \vith

the untlerlying reasotvs, ^aiich r<c^' be suirmarized as follows:

1. General arccuremggit axithority of the Attorney funeral - 41 n.S.C.
11(a) provides in part tliat: "i-hd contract or parcliase czi behalf of the
Cfeiitei States shall be isade, unless the sar:^ is authorised by la:.* or is
under an appropriation adequate to its fulfillnent . . . ." Under this
provisicxi, altamativs bases for the naJcing of contracts are set forth;

i.e., such actian iray either be "authorised Ir/ law" or be "under an
apr^ropriation adaquate to its fulfiHTient." For present punxjses, only
the former basis './ill be disojssed.

Apart frcsn 41 U.3.C. 11(a), the ga^aral principle ncveming autboritv'
of executive officexs does rot recraire specific enujneratioa of their
po.vers, but assunes the grant of powers reasonably needed to pcrfom
their statutory duties. See, e.g., Unitai States v. Macdaniej , 32 U.S.
1, 13-14 (1333).

41 U.S.C. 11(a) could iX5 regarded either as an e<plicit application
of tills general principle to tl-io arsa of ccsitracting or, as the expressicn
of. a- congressional intent that a higher standard apply to that area.l/

1/ T:ie legislati-ze hisfaary is uninfonnative as to which interr>retatia-i is
ccrrect, exc^?t that the general standard is sugge.sted It/ the citation in
t-ii Tarxjin of Fi2V. Stat., section 3732, the tjredocecsor of 41 U.S.C. 11(a),
of The Flovd Acceptances, 74 U.S. 66G (1G63)

.
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-'..•j:."'2var, it slicuivl ho clear that tl-s rr^r.r:: ra'Ttrictiv? vicrvs '.vhid:: srrear
jii .':a-:ii of ti-se Gorlior cases 2/ -AOtild no Icncr-ar ho follcji^cl. In r^xiam
tisjoz, the ext:;r:5i%Ts L->i3irjsss"of tii5 ForZaral Gc^/arrrrent ccul-l rsot b2
co'idjctsd oti th3 basis of a rrlnciplo v.iiicii roquir<^ eith^sr G>rolicit ccn-
tracting authority cr cxntracfcing authcrit'/ ''by nfic^ssajr/ l^Hcaticrr." as
niirrcvly as t}iat rhrai^a T:ra3 tnterpretcxl in t±j3 Chase case.3/

It is clozr that, as a 5«a:^iral ::-3tt2r.. the >.ttorrsy General h-is the
pc/-i?ar to nvTka contracts for gccxla and scirvicea reascnobiy rtoe<!fid for tJiQ

conduct of tha Dtiparta^ait' s bu3ins23. The queatican hors is r^-ir^ther this
general :roi-rer ext^arvia to tha present arprea^is^ta for the rstenticr. of
•xri'/^ts attorneys.

A 1:^13ic roarcrsibilitv* of ths fittorrjey (General 12 to r^prssent FSceral
£if7v!sicie3 ,^ind thcdr •3n:r-l0i't^s in ccnrwoctlcn '..dth civil litiqatica. Sea 23
'J.r..C. 51-S-317. rrsler 23 L'.S.C. 517, tho .^.ttomey CtXieral is autlxjrizsd

to n^nd officers of the i^rarfcasnt to attcn.-l to the interests of tha Uhitsd
States in pa-vding nviita "or to att^id to nn>' ether inb:rest of t.'^; Unitavl

States."

T-oo interests of tjie United States :vre preasnt in regard to litigation
of tlii! trype irATDl^-ad h^rs. First, since the cc:io.:ict at issua v.ia3 perforrred

in corjiecticn vita Fe-Jeral asplovtrant, it -cT^y be Irrorcant for tha Ctevem-
rrr^it to establish its locjality if j-^ro^rerly authcricad. Se-:xs:id, ti'j3 f.^^'L-.r3

of tha Governwaiw to unJertajce tha c^cpcnse of dafending aprar>intiy lawful
acbioiis ti-oin in good faitii in ths jxurfbr^sinca of covQrrTr.ental 'Katies

could hava a serious and cctrinental effect \:z^<\ tha current rr>rala of
r<bfsrzl. &aplo'..'&es cxnd urea tha vigor rdth which thc>* parsue thoir .assign-

;:jant5 in tha fLiture.4/

'IhG authority to cVafeffid is, in o;ir '/isw, established by th'-2 statutes
citad ai»V3, and tha traditicnal practice of th^ Efer^irtrs^nt In cafcsndlnt/

civil suits 3ir:port3 thi can» ccrchisicn. "I^.a rrraining cfj;^tion, ho-Ae-^r,

is tvt«th-£r in t-he nressnt tyT>3 of situa-tion tha I>3^artn5int tuy do hy cxai-

trnct—i.e. thrrasgh use of private attorneys—^riat it ^.oald he pecaitti:^! to
CO dirsctly. In our vlc//, it .nay do so.

2/ E.g., Chase V. Uait^yl States , 155 U.S. 46D (1594).

3/ Se^ footnote 2, above.

i/ Xn a rattar bofors tiie OGrctroller 0^r:;sml, zir.Unr points vare raised
L>y tha Ci\'il Division and arx-arrntly 'fero accepts as ^^alid Ly the Oc:»-
troULor rreiiaral. [Tee Drjcision of ths Ccrotrclisr '"Vzineral, >;o. B-1S2316
(Oct. 20, 1375).
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"Ti^iS csirtlency of crirdnal iiivastigations ccsnccming the very oorjOict

'.v.dc?i is the saibjoct of the civil suiba creatoa a serious potential cm-
flict of 4^terGst with respect to r^jresentation by Dstxirt-xent attornevs.
It cxjuld subject tiTa Departsent's officara to ccnflisting loyalties and
cr-aaba aa inappropriata public ir^age for the Departssent itself. If a
rejidirtg investigatica sbould lead to irkUctssnt of one of the iuciiviauals
•wiio is rf^prcsentsd, r.=^3re3entaticn by Justice Dopartosnt attorneys would
ha^/-s to be tea3unated.5/ This cxxild seriously irpair tha er:ployae's de-
fciisa of t;ia civil case. Yet, thesa ccns^aencss can te elirdnabsd or
ir.ihstap.tially RxLiirnizad by roxvixlirig ra^artnantal asalirtaaas throu-5^ ^^le

liirirs,- of crivats attomeva, rather than use of Dapartrsntai i^ea^ciirtel.

2. SiiTsrar^^ - Because of possdblc conflicts of intersst, reprssenta-
tiGn by Depcurtc»it eiroloyses is not feaaibla* TrKa, the type of representa-
tion rafeirreri to in 23 U.S.C. 517 W5jli2 not be arrprtxadate. tJcnstheless,

ip.fcirs5t3 of tha Uaitad States, as t.-i^ll aa interests' of the iiylivirhwl

Fed-^ral esdlcr^oes, am ac stakd. In thsse circmstaacaa, in our vi3.', tha
Atfccraey Gasaeral nay pzc^^arly 'jse his general aathoriti/ as the bead of the
Cer.artc«Rt, sse 28 IT.S,C- 509, to fiirtl::ar the jibave-tr!?«tioned interests of
th2 Unitsd States 'ly/ r^talniag pri'j'atQ attcmftys.S/ That ccurss is i^a
irost fcasibla cieans of accGsplishing aa ead vhich iii fully ccnsistent vith
the statrrtes pcr&scriJbii>3 the functicns of tha Departntrit of Jistice.

/

5/ Seo tl>a guidelines issvsed by foru'er Attorrssy Gtaioral levi, 42 Fad, Pjeg,
'5655 (1977).

.5/ Cf . 51 Corp. Gen. 561 (lSu2) (CSO ccntract for t:-^> sarvic«3 of a trans-
Later, )
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[Third Attachment to Babcock Letter of March 14, 1978 (ex-

hibit 36) : Levi Letter to Rodino of December 24, 1975.]

©fto 0f Ihi^ AttonuHj (5nuH(il

December 24, 1975

The Honorable Peter V7. Rodino, Jr ^

Chairman, Conunittee on the Judiciary
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Justice Department is currently providing legal
representation for certain present and former government
employees in civil suits brought against them, based upon
their alleged participation in mail opening activities.
There are three such suits, John Doe, et al . v. John
McCone, et al . , USDC N.D. Calif., Civil Action No. C-75-
1211-CBR; Rodney Driver, et al . v. Richard Helms, et al .,

USDC D. R. I., Civil Action No. 75-0224, and Grove Press ,

Inc. , et al . v. CIA, et al . , USDC S.D. N.Y., Civil Action
No. 75-3493. We have also provided representation to
present and former government employees in connection with
their appearances before the Senate and House Select Com-
mittees investigating intelligence activities.

Traditionally, Justice Department lawyers have represented
government officials in civil suits brought against them
arising out of the performance of their governmental
duties- We have done so pursuant to 28 U.S.C §517, which
vests the Attorney General with broad discretion to provide
representation in the "interests of the United States."
In the Department's view, it is in the interest of the
United States to be able to assure those who accept govern-
ment employment that the cost of defending litigation arising
out of the performance of official responsibilities will not
be among the costs of government service.

Civil representation has traditionally not been extended,
however, to those whom the Federal government is also crim-
inally prosecuting because of the same conduct alleged in
the civil suit. The particular problem presented by the
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mail opening cases (and recurring in other cases) is that
because of the massive complexity of the criminal prosecution
issues, it was simply not possible to determine those persons
against whom criminal prosecution would be sought, prior
to the time that representation had to be provided in the
civil cases. In addition, because of the ongoing criminal
investigation, ethical considerations prevented civil
representation by Justice Department lav;yers.

After considering several alternatives, and concluding
that any alternative v/ould have certain disadvantages, we
decided on balance that the best solution was to hire out-
side legal counsel to represent the defendants in the civil
cases. With regard to appearances before the House and
Senate Select Committees, representation was provided for
those persons who could not be assured, at least initially,
V7hether they would be subject to criminal investigation
and prosecution. While the Justice Department has agreed
to pay the fees, the lav;yer-client obligation runs solely
to the person represented. The attorneys retained to defend
the civil actions have been advised that if any of their
clients is indicted or otherwise found culpable by the
Criminal Division for any role he might have played in the
mail opening program, the Department may reevaluate the
propriety of continuing to pay counsel for that person in
the civil actions.

To date, ten firms have been employed to represent a total
of 33 defendants in the three mail opening cases. In order
to avoid conflicts, the defendants were grouped for repre-
sentation purposes according to recommendations made by an
outside lawyer hired by the Department, who interviewed each
defendant. (Again, because of pending criminal investigations,
it v;ould have been improper for these interviews to be con-
ducted by Justice Department lawyers.) As the cases progress,
it may be necessary to subdivide some of these groups in order
to avoid conflicts of interest that are not apparent at this
time.

There have been other occasions in the past when we have found
it necessary to engage private counsel to represent government
officials because of conflicts of interest. To date, $9,429.76
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has been paid in legal fees for outside counsel in connection
with appearances before the' Select Committees. In the three
mail opening cases, the hourly rates for legal fees are in the
$50 to V75 an hour range. No bills have yet been submitted
in those cases. In light of their complexity, however, and
the possibility that we might have to resort to similar
arrangements in other cases, the total costs could be very
substantial, perhaps on the order of hundred thousand dollar
multiples.

Because of the special circumstances surrounding these
cases, we felt it appropriate to advise you of the facts
surrounding our decision to provide representation.

Sincerely,

Edward H. Levi
Attorney General

Edward Hutchinson, Member of Congress
U.S. House of Representatives
Washington, D.C. 20515
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Exhibit 37: Decision of the Comptroller General on Justice De-

partmejtit Authority To Retain Private Legal Counsel, April 12,

1978 (B-130441) '

COMPTROLUER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20548

April 12, 1978

The Honorable James Abourezk
Chairman, Subcommittee on Admin-

istrative Practice and Procedure
Committee on the Judiciary
United States Senate

Dsar Mr. Chairman:

This is in response to your letter, with enclosures, in which you
ask that we determine "whether the Justice Department has any statu-

tory authority under Attorney General's Order 683-77 (January 19,

1977) to retain private legal counsel who are not under the supervision
of the Attorney General to represent Federal employees" in civil suits

brought against them in their individual capacity. You also ask, if

we determine that the Department is without such authority, that we
"describe the liability, if any, of the Department under its existing

contracts with private legal counsel, " and that we discuss any modifica-
tions which may be necessary to three Comptroller General decisions
dealing with retention of outside counsel.

You point out that the Department of Justice does not base its

authority to retain private counsel under Attorney General's Order
683-77 on 28 U.S.C. § 515 (1970) and 28 U.S.C. § 543 (1970), under
which private legal counsel retained by the Department must be under
the supervision of the Attorney General. In answer to a number of

specific questions submitted by your Committee to the Department,
it appears that the Department relies instead on sections 516 and 517

of title 28 of the United States Code which, it feels, provide general
broad authority to provide representation for Federal agencies or
employees in all matters in which the United States is interested.
(See Department answers to questions 5 and 6.

)

You question whether authority to protect an interest of the United
States in a law suit encompasses the authority to hire private legal
counsel who are not under the supervision of the Department of Justice.
A legal memorandum included with your letter argues that the legis-
lative history as well as the judicial opinions interpreting 28 U.S.C.
§§ 515 and 543 (and their predecessors) demonstrate that these
sections are the sole and exclusive authority for the Attorney
General to retain private legal counsel, and that the sections relied
upon by the Department, dealing more generally with the powers of
the Attorney General, give no additional authority to retain private
legal counsel.

1/ See exhibits 75 through 80 at pp. IO85
to 1120 for analysis and clarification of
this decision.



10G7

B-130441

We have reviewed the arguments advanced by the Department that

it has implied authority to do whatever is necessary and proper to

carry out its responsibility to provide legal representation when it

would advance the interests of the United States. We have also
examined the opposing views, as expressed in the aforementioned
legal memorandum, and an extensive report by the Antierican Law
Division (ALD), Congressional Research Service, Library of Congress.
Finally, we have studied the various sections of the United States Code
that comprise the specific statutory authority for providing legal advice
and conducting litigation in which the United States is interested, as
well as the legislative and litigative history of those provisions.

28 U. S.C. §§ 516 and 517, taken together, charge the Department
of Justice, under the supervision of the Attorney General, with the
conduct of all litigation in which the United States "is interested. "

These sections provide the authorization for the use of Department of

Justice appropriations for the purpose of conducting litigation in the

public interest.

Attorney General's Order 683-77, January 19, 1977, as revised, is

the Department's statement of its policy that, subject to certain
specified conditions, the Department will provide counsel to present
or former Government employees who are being sued civilly or who are
charged in a State criminal proceeding for acts performed within the
scope of their employment. The Department of Justice feels that the
United States "is interested" in such matters if the conduct in question
was performed in connection with Federal employment. It may be
important, it believes, from a governmental standpoint to establish
its legality. Moreover, the act of providing representation at Federal
expense to Federal employees is essential to the smooth functioning of

the Government. Federal employees would, it is said, be less vigorous
in upholding Federal law, in discharging their duties, and in exercising
the discretionary functions of their positions, if they knew that when
sued, even for conduct within their authority, they had to bear their
own expenses of litigation.

To our knowledge, the Supreme Court has never ruled on the
precise issue of the propriety of the Government's providing legal
representation to its employees in the situations enumerated in the
Attorney General's Order. However, in cases which presented
issues of privilege of Government officials as a defense in civil

damage suits for acts performed in the scope of their employment,
the Court, based on considerations of policy, recognized that it is

in the Government's interest that Federal employees be allowed to
perform their jobs free from apprehension that they will suffer the
burden of paying litigation expenses. Spalding v. Vilas , 161 U.S.

- 2 -
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483 (1896), Barr V. Matteo, 360 U.S. 564 (1958). Our own decisions

have consistently adopted this position. See, e.g., 56 Comp. Gen.
615 (1977).

Since providing counsel to employees in appropriate circumstances
may be regarded as furthering the interests of the United States, the

Department is authorized to use its appropriated funds for this purpose.
We believe that this authority also extends to the use of Department
funds to pay private counsel retained in accordance with the provisions
of 28 U.S.C. §§ 515 and 543 to represent the United States when it is

a party to a court case. However, nothing in the express language
of either section indicates that these sections are the sole and exclusive
authority for the Attorney General to retain private legal counsel.

The legislative history of the two sections indicates that they are
part of a comprehensive statutory framework enacted by Congress for

the purpose of providing for the conduct of the Government's legal

business. The predecessors to these two sections were originally

passed as part of the legislation which established the Department of

Justice. 16 Stat. 162, _et seq. (1870). They were enacted in part, in

response to the practice of various executive departments of hiring
private counsel to represent the Government. Congress saw in this

practice an evil in need of correction because it provided no assurance
that the United States would have competent legal representation when
its interests were at issue at trial. Also, the practice resulted in

excessive expense to the Government, and in a diversity and incon-
sistency of legal position expressed by United States representatives in

litigation matters--i. e.

,

inconsistent not only as between the several
executive departments but perhaps with the overall interests of the
United States. (See excerpts from the 1870 debate on a bill to create
a Department of Justice, quoted at length in the aforementioned legal
memorandum,

)

Congress therefore enacted legislation which provided for the
centralization within a single department, the Department of Justice,
of the conduct of all litigation in which the Federal Government is

interested. The Department was to be headed by the Attorney General,
who would be accountable to Congress for the quality of legal repre-
sentation. By so providing, it was Congress' hope that in cases where
United States interests were at stake, the United States would be repre-
sented by attorneys who had no conflicts with those interests and who
were of sufficient skill to protect them adequately.

Accordingly, a system was created which provided that any neces-
sary Government hiring of private attorneys would have to be done
under the Attorney General's supervision and responsibility. Thus,
as indicated by the pertinent legislative history, a rationale throughout
the statutory scheme which created and delineated the functions of the

- 3 -
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Department of Justice, and of which the statutes at issue are a part,

was a concern with the protection of interests of the United States in

litigation in which its rights and/or obligations are directly affected.

Therefore, the statutory scheme in general, and the mandates of

sections 515 and 543, in particular, apply, in our view, to cases
where an interest of the United States per se is involved.

We do not believe that suits against Government employees in their

individual capacities, such as those covered by Attorney General's
Order 683-77, can be so classified. Such cases are distinguishable
from litigation in which the United States or one of its agencies is a
party, or in which one of its employees or officers in his official

capacity is a party, causing the interest of the United States with
respect to its rights and duties to be directly affected by the outcome
of the suit.

While there is sufficient United States interest to provide repre-
sentation to its employees sued in their individual capacities under
certain prescribed circumstances, that interest is of an administrative
nature, rooted in the need to assist the employees whose individual
interests are being served. In such cases, it is the employees ' rights
and duties, and not those of the United States, which are Lminediately
affected oy the outcome of the litigation. Thus, since the essential
purpose in providing legal counsel is to protect the employees' in-

terests, rather than the Government's, there is hardly the need to

assure supervision by the Attorney General as there is in the case
of actions directly affecting the Government. And since 28 U. S.C.
§§ 515 and 543 merely prescribe the procedure for assuring such
supervision, it cannot be said that they were meant to be applicable
to the situations under consideration here.

The Attorney General's statement of policy provides that Justice
Department attorneys will not represent an employee smd that the
Department will provide independent private counsel in the litigation
of a civil matter for which the employee is also the target of a Federal
criminal investigation, where there is a conflict between the legal
or factual positions of various Federal employees in the same case,
or where adequate representation requires the making of an argument
which conflicts with a Government position.

These situations give rise to a conflict for a Justice Department
attorney, who, by virtue of his oath of office, owes his allegiance to
the United S-'ates and to the Attorney General. Any attorneys appointed
in accordance with sections 515 and 543 of title 2 8 to represent employ-
ees would be subject to the same conflict as the Department of Justice
attorneys, since, under section 5L5(b), they are also required to take,
an oath of office and also owe their primary allegiance to the United
States and to the Attorney General.

- 4 -
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The legislative history indicates that Congress did not contemplate
the kind of situation here presented, where neither officers of the
Justice Department nor private counsel retained pursuant to 28 U. S. C.
§§ 515 and 543 can meet the Department's obligation to represent the
interests of the United States. In 1870, when these provisions were
first proposed, the doctrine of immunity for individual Government
employees was well established in the law. Authority to hire outside
counsel under 28 U.S.C. §§ 515 and 543 was meant to assist regular
Department staff when, because of the press of business or other
exigency a temporary augmentation of its usual complement of attorneys
was deemed necessary. The conflict situation simply did not arise
as a perceived need at that time.

We conclude that the Attorney General's policy of hiring private
counsel not under his supervision in appropriate cases to represent
employees or former employees charged as individuals with improper
conduct while serving as employees of the United States is proper
and within his authority to protect the interests of the United States.

We therefore have no reason to object to use of Department of

Justice appropriations for the purpose of hiring attorneys who would
be free of supervision by the Attorney General in the conduct of litiga-
tion, in accordance with the policy expressed in Attorney General's
Order No. 683-77.

Sincerely yours.

hUiComptroiler'General
of the United States
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Exhibit 72: Subcommittee Memorandum to CRS Requesting Re-
view of Justice Department Memorandum of March 10, 1978
(Attachment to Exhibit 36)

; T>4unMOMO. tX.

ITM l-O. WILLIAM L. SCOTT. VA.
C. OTII3. W. VA. PAIM. LJIXAlT. MCV.
OOUnrzK. S. OAK. OARIN C. HATCH. UTAH
. ALLCH. AUA. MALCOLM WALLOT. WTTO.

^CnHcb ^fafc^; .^cnafc
committee on the judiciary

subcommittecon
aominictrativc practice and procedure

Washington. D.C 20510

March 24, 1978

MEMORANDUM for Congressional Research Service

From: Subcommittee on Administrative Practice and Procedure
162 Russell Office Building
Washington, D.C. (224-5617)
Attention: Chuck Ludlam

Re: Department of Justice Memorandum

The attached legal Memorandum of the Justice Department
Office of Legal Counsel raises various legal arguments
which the Subcommittee wishes you to analyze.-'^

The memo argues that the Attorney General has "implied"
authority to retain private legal counsel under terms which
do not satisfy what the Department acknowledges are the
"only means expressly authorized" by law for retaining
private legal counsel, i.e., 28 U.S.C. 515 and 543.
The C.R.S. Memorandum and the "opposition" memorandum
referred to conclude that 28 U.S.C. 515 and 543, in fact,
prec lude retention of private counsel except under the
conditions provided for in sections 515 and 543. It is
not clear whether the Department memorandum concedes
that Section 515 and 543 preclude other authority. If
the Department does, in fact, concede that Section 515
and 543 are exclusive, the memo finesses the question of
how the Attorney General can have any implied authority
to do anything which is expressly precluded by statute.

The Office of Legal Counsel also argues that the Department
has authority to retain and pay private counsel because
(1) the Department has "kept Congress and the General
Accounting Office informed" of its practice and (2) Congress
has "ratified" the practice by appropriating funds to
pay for it. The extent to which the Department has informed
Congress and the circumstances under which Congress has
appropriated funds are adequately described in the memo
with several exceptions.

1/ See Justice Department memorandum,
attached to exhibit 36, at p. IO56.
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Memorandum to Congressional Research Service
page two

The Memorandum fails to acknowledge that the Department
did not inform the Judiciary Committee in the December 24,
1975, letter (copy attached) ,-^nor the Appropriations
Committee's during their consideration of the Fiscal 1977
Supplemental, nor the G.A.O. during its review of the
private counsel program that the Department was not relying
on Sections 515 and 543. At no time did the Department
even acknowledge that it was relying, on "implied" rather
than express authority. No one in Congress nor at the
G.A.O. ever raised the possibility that sections 515 and
543 might provide the exclusive authority for hiring
private counsel. Furthermore, the January 19, 1977,
Order --which has never been formally amended in the
Federal Register -- does not permit private counsel to raise
legal arguments not in the interest of the United States.
The Revised version of the Order which gives private
attorneys complete independence was not given to the
Judiciary Committee until after the Supplemental Appropriations
Act had become law and was never considered by G.A.O. It is
the independence which is, in fact, given to private counsel
which the C.R.S. memorandum found to contravene the
restrictions in sections 515 and 543. Finally, the Department
also fails to note that the Fiscal 1977 Supplemental Appropriations
Act (copy attached) makes no mention of the Department's
intended use of some of the funds appropriated to make
payments to private legal counsel. Funds were appropriated
for "salaries and expenses, general legal activities"
and the amount appropriated was to be used for a wide
range of purposes. Nowhere does the Act itself specifically
authorize payments to be made to private counsel or waive
the requirements of section 515 and 543. There is no
hint in the Act that it contained new legislative authority
on the subject of payments to private legal counsel. See
Manual of House Rules, Section 842; Riddick's Senate
Procedure, pages 129-130 and 138-149 regarding legislation
on appropriations bills.

Please Prepare a legal memorandum addressing the following
questions:

1) Does the Attorney General, in fact, have implied
authority to retain private legal counsel under the terms
of the revised order despite the restrictions in sections
515 and 543?

1/ See letter, attachment to exhibit 36, at
p. 1063.
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Memo to Congressional Research Service

Page Three

2) Is implied authority for the Department to retain
private counsel under the terms of the Revised Order, conferred
despite restrictions in sections 515 and 543, on the basis of
the Attorney General's December 24, 1975, letter to the
Chairman of the House and Senate Judiciary Committees?

3) Does the Department's informing G.A.O. of its
activities serve to confer implied authority on the
Department to retain private counsel under the terms of
the order, despite the restrictions in sections 515 and 543?

4) Does tlie appropriation by Congress of general funds
to the Department confer implied authority on the Department
to retain private counsel, despite sections 515 and 5437

Thank you very much for your assistance.
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Exhibit 73: American Law Division Memorandum (Review of
March 10, 1978, Justice Department Opinion, Attachment to

Exhibit 36) of May 18, 1978.*

The Library of Congress

Congressional Research Service

Washington, D.C. 20540

May 18, 1978

TO: Honorable James Abourezk, Chairman, Subcommittee on
Administrative Practices and Procedures, Senate Com-
mittee on the Judiciary

FROM: American Law Division

SUBJECT: Congressional Ratification of Justice Department Practice
of Retaining Unsupervised Private Attorneys

You inquire whether there is any substantial basis for an argu-

ment that there has been congressional ratification of the Department of

Justice (DOJ) practice of retaining private attorneys to represent Federal

employees in civil suits brought against them in their individual capacities

where the attorneys so hired are effectively free of DOJ supervision or

control in the conduct of the litigation.

1/
In previous memoranda to you on this issue we concluded that

authority for the practice is lacking in view of the explicit restrictions

contained in directly pertinent statutory provisions; the general statutory

scheme relating to the manner and means by which the Attorney General is to

protect the interests of the United States that are involved in litigation;

the legislative history of the pertinent provisions and of the general statu-

tory scheme; and the judicial interpretations of the provisions which do not

support the positions taken DOJ or the General Accounting Office. The question

is now raised whether, in the face of this background. Congress has acquiesced

in and ratified the current DOJ policy and practice.

1/ See our memoranda dated December 21, 1977 and May 12, 1978.

V See attachment to exhibit 36 at p. 1056.
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DOJ's evidence of congressional acquiescence is contained in a

memorandum submitted to you by Assistant Attorney General Barbara Ellen

Babcock dated March 10, 1978. It consists of (1) identical letters to the

Chairmen of the House and Senate Judiciary Committees describing the Depart-

ment's use of private attorneys in certain civil litigation and the reasons

for such actions; (2) a 1976 General Accounting Office (GAO) study relating, in

part, to the Department's use of private attorneys which culminated in a

report issued in May 1977; (3) a Comptroller General decision in May 1977 in

1/

which the Department's policy is discussed with approval; and (4) the sub-

mission of a supplemental appropriations request to fund the retention of

private attorneys, the discussion of the request at hearings before the House

and Senate Appropriations Committees, and the passage of a smaller than re-

quested appropriation by a Conference Committee on April 6, 1977.

We submit that none of this evidence, either singly or together,

amounts to congressional ratification. First, at no time during any of the

instances cited were either the Appropriations Committees or the General Ac-

counting Office aware that the policy reflected in Attorney General's Order No.

683-77 had been altered substantially subsequent to its issuance in January

1977 to allow, inter alia , for the retention of private attorneys to make argu-

ments which conflict with positions taken by the Government in a particular matter,
2/

1/ 56 Comp. Gen. 575

2/ 28 C.F.R. 50.15 (a) (10) was added to state: "If providing representation
to the employees is otherwise determined to be appropriate but the adequate
representation of the employee requires the making of an argument which con-
flicts with a governmental position, a private attorney may be provided to the

employee at federal expense under the procedures of section 50.16."
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Moreover, it is not totally clear from the Committee and Conference reports

whether those Committees were aware that the private attorneys in question

are effectively free from supervision by the Attorney General. This aspect

of the policy is nowhere explicitly set forth in either version of the Attorney

General's Order but is only reflected in the retainer agreement between DOJ

and the attorney hired.

Second, the actions of the congressional committees in fact point

to non-acquiescence in DOJ's policy. The House Appropriations Committee flatly

rejected the DOJ request for $4,878,000: "The Committee has not approved the

request of $4,878, 000 for payment of private counsel fees. The Committee

questions the use of private counsel and would like to pursue this matter in

depth before recommending any funds for such purpose." H. Rep. No. 95-68,

95th Cong., 1st Sess. (1977), p. 112. The Senate Appropriations Committee

approved the full request but in no uncertain terms made it clear it was not

approving the practice. It noted grave concern over the practice and pro-

vided in the bill itself a requirement that no funds could be obligated or

spent for the representation of defendants in suits commenced after the effec-

tive date of the act "until the Senate Judiciary Committee expresses approval

of the aforesaid policy of the Attorney General." The Committee also recommended

that the Judiciary Committee attempt to have DOJ's Order amended to provide

that if an employee is found guilty or liable for damages he is obligated

3^/ It is more clear that GAO was not aware of this aspect of the policy.
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to repay the government the cost of legal fees no matter whether he is de-

fended by private or government counsel. The entire Senate Report on this

issue states as follows (S. Rep. No. 95-64, 95th Cong., 1st Sess. (1977),

pp. 144-145):

PRIVATE COUNSEL FEES

A considerable portion of the Committee's hearing on the Depart-
ment's supplemental budget estimates was devoted to the request of

$4,878,000 for the payment of private counsel fees. The Attorney
General has the responsibility for providing legal representation of

Government officials in civil suits brought against them arising out of

the performance of their governmental duties. The Committee is fully

aware of the ethical conflicts which have required the Department to

contract with private counsel instead of the usual direct representation

by Department attorneys.

The Committee's approval of this request should not be construed

as approval or disapproval of the Department's policy statement and
regulations which are embodied in the Attorney General's Order No.
683-77 dated January 19, 1977, published in the Federal Register on
January 31, 1977, at 42 Fed. Reg. 5695-96. This Order added Sections

50.15 and 50.16 to Title 28 of the Code of Federal Regulati(Mi8, and

describes the limits within which the Department of Justice may pro-

vide for representation of Federal employees with respect to certain

employment-related luattei-s in which tney are involved in their indi-

vidual capacities. Accordingly, the Committee has inserted language
in the bill providing that none of the funds appropriated for pay-
ment of private counsel fees, shall be obligated or expended by tne

Department for the representation of any defendants in suits com-
menced after tlie effective date of this Act, until the Senate Judiciary
Committee expresses approval of the aforesaid policy statement of the

Attorney General.
The Committee is gravely concerned about the Justice Department

providing private legal counsel for the benefit of government em-
ployees who have been sued in a civil action for alleged unlawful in-

telligence and law enforcement activities while conducting assignments
related to their employment. The Committee believes that) without
prior court sanction, Federal employees should not have free rein

to perform questionable acta that derive their justification from
administrative or executive policy rather than law. The burden and
expense of any subsequent litigation resulting from such acts should
not be borne by the people of this country.
The Committee recommends that during the review of Order No.

683-77, the Committee on the Judiciary see to it there is incorporated
in that Order a procedure, requiring that should the employee be
found guilty or liable for damages, whether the legal action be crimi-
nal or civil against a Federal employee or the defense be provided by
the Department or private counsel, the legal fees will be repaid the
Government by that employee.
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The Conference Committee approved a smaller appropriation than

the Senate, $1,860,000, deleted some of the conditions contained in the

Senate bill, but prohibited obligation or expenditure of funds in suits

commenced after the effective date of the act until the Judiciary Committees

of both Houses have reviewed the policy (H. Rep. No. 95-166, 95th Cong.,

1st Sess. (1977), p. 27):

L£OAL ACTIVITIES

Salaries and Expenses, Greneral Legal Activities

Amendment No. 161 : Appropriates $4,959,000 instead of $3,099,000

as proposed by the House of $7,977,000 as proposed by the Senate. The
increase of $1,860,000 over the House amount is for the payment private

counsel fees required for suits that have already begun.
Amendment No. 162 : Deletes bill language proposed by the Senate

regarding the use of funds for suits commenced after enactment of this

Act. However, the conferees are agreed that none of the funds avail-

able to the Department shall be obligated or expended by the Depart-
ment for the representation of any defendants in suits commenced
after the effective date of this Act, until the appropriate committees of
the Senate and the House of Representatives have reviewed the policy
statement embodied in the Attorney General's Order No, 687-77 dated
January 19, 1977.

Finally, we are aware of no authority to the effect that notification

of GAG is tantamount to notice to Congress or its appropriate committees.

The courts have been generally wary of approving administrative action

solely on the basis of continued appropriations by Congress. "[Rjatification by

appropriation is not favored and will not be accepted where prior knowledge of the

specific disputed action cannot be demonstrated clearly." D.C. Federation of Civic

Associations, Inc. v. Airis, 391 F.2d 478, 482 (D.C. Cir. 1968). See also, Thompson

V. Clifford , 408 F.2d 154, 164-166, (D.C. Cir. 1968). Where the ratification
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by appropriation argument has been accepted by the courts it has been under

circumstances that have demonstrated Congress' specific knowledge of the

disputed action. See, e.g., Brooks v. Dewar , 313 U.S. 354, 360-361 (1941),

cited by DOJ ("The information in the possession of Congress was plentiful

and from various sources. It knew from the annual reports of the Secretary

of the Interior that a system of temporary licensing was in force. The same

information was furnished the Approriation Committee at its hearings.");

Isbrandtsen-Moller Co . v. United States , 300 U.S. 139, 147-148(1937) ("After

these changes were made the President, by Executive Order dated June 10, 1933,

made the transfer. As required by the Act of June 30, 1932, he transmitted

a copy of the order to the Congress... Congress appears to have recognized

the validity of the transfer and ratified the President's action by [three

annual appropriations acts] all of which... refer to the executive order.);

Atcheson, Topeka, & Santa Fe Ry Co . v. Summerfield , 229 F.2d 777, 782 (D.C.

Cir. 1956). Moreover, in those cases accepting ratification by appropriation

there has been pre-existing statutory language which arguably authorized the

disputed administrative action in its first place.

In the related area of reenactment of statutory provisions which

have the claimed effect of adopting an administrative interpretation, the

courts have held that reenactment of a provision to which an administrative

interpretation or regulation pertained should not make the administrative

ruling automatically binding as law without other evidence of a clearly

manifested purpose to that effect. Jones v. Liberty Glass Co . 332 U.S.

524, 533-534 (1947); Oklahoma Tax Commission v. Texas Co, 336 U.S. 342,
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366-367 '(1949); Pike v. United States , 340 F.2d 255 (9th Cir. 1965). The

courts have looked to other legislative history to rebut any presumption

of acquiescence and adoption. Cy Ellis Raw Bar v. D.C. Redevelopment

Land Agency , 433 F.2d 543, 548-549 (D.C. Clr. 1970). The law of this area

of statutory construction was aptly encapsulated by the Court In Jones v.

Liberty Glass Co. , supra, where it stated: "[T]he doctrine of legislative

acquiescence is at best only an auxiliary tool for use in interpreting ambi-

guous statutory provisions." 332 U.S. 524, 533-534.

The most recent pronouncement of the Supreme Court in this area

appears dispositive of this matter. In S.E.C. v. Sloan , No. 76-1607, decided

May 15, 1978, the Court struck down the a practice of the S.E.C. of issuing a

series of consecutive orders suspending the trading of a particular stock for

10 days based upon a single set of circumstances as being beyond its statutory

authority. The agency argued, inter alia , that its practice should have been

deemed approved by the Congress because it had reenacted the summary suspension

power without indication of disapproval of the practice, the Commission had

participated in drafting much of the original legislation, on one occasion had

made its views known to Congress in Committee hearings, and one Committee on

one occasion had indicated approval of the disputed practice. The Court re-

jected the contention. It minimized the value of contemporaneous administrative

construction (It "Is only one input in the Interpretatlonal equation.") and

a committee report's approval of the practice. There had to be a more general
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awareness of the issue to invoke the presumption of ratification parti-

cularly where "here its invocation would result in a construction of the

statute which is not only at odds with the language of the section in

question and the pattern of the statute taken as a whole, but is extremely

far reaching in terms of the virtually untrammeled and unreviewable power

it would Vest in a regulatory agency." (Slip opinion at p. 17). The Court

went further, holding that even if there were widespread congressional

awareness of the practice at the time of reenactment, it still could not

change the meaning of the plain language of the provision in question.

Even if we were willing to presume such general awareness

on the j>art of Congress, we are not at all sure that such

awareness at the time of re-enactment would be tantamount

to amendment of what we conceive to be the rather plain

meaning of the language of § 12 fk). On this point the

present case differs significantly from United States v. Correll,

supra, at 304. where the Court took pains to point out in

relying on a construction of a tax statute by the Commissioner

of Internal Revenue that "to the extent the words chosen by
Congress cut in either direction, they tend to support rather

than defeat the Commissioner's position . . .
."

(Slip opinion at p. 17)

The Court concluded:

In sum, had Congress intended the Commission to have the

power to summarily suspend trading virtually indefinitely we

expect that it could and would have authorized it more clearly

than it did in § 12 (k). The sweeping nature of that power

supports this expectation. The absence of any truly per-

suasive legislative history to support the Commission's viev/,

and the entire statutory scheme suggesting that in fact the

Commission is not so empowered, reinforce our conclusion that

the Court of Appeals was correct in concluding no such power

exists. Accordingly , its j udginen t is

Affirmed.

(Slip opinion at p. 18)
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The level of legislative acceptance of the DOJ practice here in

issue does not nearly rise to the level of that rejected in the Sloan case.

Here there was no approval of the DOJ practice by the congressional committees

involved, only suspension of judgment at best. Moreover, there appears not to

have been a congressional awareness at all of the fact that DOJ's retainer

agreements gave the retained attorneys freedom from DOJ supervision and that

the revised order gave these attorneys freedom to argue positions contrary

to those taken by the Government. Combined with what we have concluded to

be explicit statutory language restricting DOJ's authority, which is sup-

ported by an apparently unequivocal legislative and decisional history, we do

not believe- there can be a substantial argument that there has been ratification

of the DOJ private attorney retention policy by the recent actions of the

congressional appropriations committees.

"M
Morton Rosenberg
Legislative Attorney d
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Exhibit 74: Abourezk Letter to Senator Rollings Regarding Jus-
tice Department Memorandum of March 10, 1978 (Attachment
to Exhibit 36)

. MATHiAA, jh^ mo.

^tntieb ^ictlea Senate
committee on the judiciary

•ubcommitteeon
administrative practice ano procedure

Washington. D.C. 20510

March 23, 1978

The Honorable Ernest F. Hollings
Chairman, Subcommittee on State,
Justice, Commerce and Judiciary-
Senate Appropriations Committee
S-146 A Capitol
Washington, D. C. 20510

Dear Mr. Chairman:

In adopting the Supplemental Appropriations Act for Fiscal Year
1977 the Congress appropriated certain funds to the Justice
Department for payment of "salaries and expenses, general legal
activities." The Department has expended part of these funds to
retain private legal counsel to represent federal employees in civil
suits. In appropriating these funds the conferees agreed that "none
of the funds available to the Department shall be obligated or ex-
pended by the Department for the representation of any defendants in
suits commenced after the effective date of this Act, until the
appropriate committees of the Senate and the House of Representatives
have reviewed the policy statement embodied in the Attorney General's
Order", which describes the terms under which the Department will hire
private counsel. At the request of the Justice Department the Senate
Judiciary Committee has undertaken a review of the Order and this
letter reports on one matter which has arisen in this review.

In response to a request of the Senate Judiciary Committee a
Congressional Research Service memorandum held that there was
substantial doubt that the Justice Department had any statutory
authority to retain private counsel under a revised version of
the Attorney General's Order which is presently in effect. C.R.S.
concluded that the Department is precluded from hiring private
counsel under any authority other than 28 U.S.C. 515 and 543, which
provides for the retention of private counsel under the supervision
and control of the Attorney General. However, the Revised Order
contradicts the requirements of section 515 and 543 by giving
private counsel complete independence. Copies of the C.R.S. memo-
randum and the Revised Order are attached for your consideration.

In January I forwarded the C.R.S. memorandum to the Justice
Department for its comments. In response to the C.R.S. memo-
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randum the Department argues in part that its authority to hire
private counsel under the terms of the Revised Order is derived
from the fact that by "providing appropriations for an activity
of the executive branch" Congress has ratified that activity. A
copy of the Department memorandum is also attached .J/

My examination of the record in the Appropriations Committee does
not support the Department's ratification argument. It is my under-
standing that no time during the Appropriations process did the
Department or the Committee ever explore the applicability of
sections 515 or 543. Moreover, the version of the Attorney
General's Order which was then in effect expressly limited the
independence of private legal counsel so that § 515 or 543 would
not have been at issue at that time. It was not until long after
the Appropriations Committee had acted, that the Department trans-
mitted to the Senate Judiciary Committee the revised version of the
Order which gives private counsel complete independence. The Re-
vised Order has to this day never been published in the Federal
Register . As I have said it is this independence which the C.R.S.
memorandum found to violate the terms of Sections 515 and 543.

If there is an express prohibition against the hiring of independent
private counsel, such as that contained in § 515 and 543, it is my
understanding that an appropriations act could only provide authority
to the contrary if such prohibition is repealed by express terms.
However, nowhere in this Supplemental Appropriations Act is there
any reference to any repeal of sections 515 and 543. In fact, al-
though the conferees on this legislation understood that the Depart-
ment intended to expend a portion of these funds to pay for private
legal counsel hired under the initial version of the Order, no
reference to this fact is made in the Act itself. None of the
funds appropriated to the Department were designated for this pro-
gram.

The only conclusion I can reach is that if the Department has any
authority to hire private counsel under the Revised Order it must
be found in law existing prior to adoption of the Supplemental
Appropriations Act.

I would appreciate your consideration of and comment on this matter.

Sincerely,

James Abourezk
Chairman, Subcommittee on
Administrative Practice § Procedure

cc: The Honorable Lowell Weicker
Mr. Warren Kane

1/ See attachment to exhibit 36 at p. IO56,
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Exhibit 75: Subcommittee Memorandum to CRS Requesting Re-

view of Comptroller General's Decision of April 12, 1978 (Ex-

hibit 37) '

To: American Law Division April 12, 1978
Congressional Research Service

From: Subcommittee on Administrative Practice
and Procedure, Senate Judiciary Comm.
162 Russell Building (224-5617)

Re: General Accounting Office Opinion of April 12, 1978

On November 11, 1977, the Subcommittee on Administrative

Practice and Procedure made requests of the Congressional

Research Service and the General Accounting Office to review

the Statutory Authority for the Department of Justice to

retain private legal counsel not under the supervision of

the Attorney General. On December 21, 1977, C.R.S. issued

an Opinion on this matter which the Subcommittee forwarded

to G.A.O. G.A.O. has now issued its Opinion which refers

to and differs from the C.R.S. Opinion. This memorandum

requests your response to the G.A.O. Opinion.

In particularly, the Subcommittee would like you to focus

on the following questions:

1. Does the authority in Sections 516 and 517 of

title 28 for the Attorney General to attend to the

"interests of the United States" extend to Justice

Department representation of federal employees sued

in their individual capacity (See Booth v. Fletcher ,

101 F.2d 676, cert, den., 307 U.S. 628; Meredith v. Van

Oosterhout , 286 F. 2d 216, cert, den., 365 U.S. 835;

People V. Graber , 68 N.E. 2d 750; and related cases);

2. Can G.A.O. uphold the Department's Authority

to retain private counsel on a legal theory which

is inconsistent with that which the Department

1/ See rJAO opinion (exhibit 37) at p. IO66.
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advances and in reliance upon Congress has appropriated

funds (e.g. the Department argues that it is "interested'

in representing federal employees within the

meaning of Sections 516 and 517);

3. Does the Justice Department have authority to

become involved in litigation beyond that expressly

provided in Sections 515(a) and 547 of title 28

or, in other words, does this specific delegation

of authority to the Department preclude actions by

the Department in excess of such authority (See

McCullock V . Maryland and Youngs town v . Sawyers )

;

and

4. Does Section 1^ of the Department of Justice

Act of 1870, as codified in 5 U.S.C. 3106 and 28 U.S.C.

515, expressly preclude the Department from retaining

private legal counsel who are not under the supervision

of the Department (Section 16 provides in part "every

attorney and counsellor who shall be specially retained,

under the authority of the Department of Justice,

to assist in the trial of any case in which the

government is interested , shall receive a commission

from the head of said Department, as a Special

Assistnat to the Attorney General...")

Thank you very much for your assistance.
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Exhibit 76: American Law Division Memorandum (Review of
April 12, 1978, Comptroller General's Decision, Exhibit 37) of

May 12, 1978.

THE LIBRARY OF CONGRESS

Congressional Research Service

WASHINGTON, D.C. 20540

FROM

May 12, 1978

TO : Honorable James Abourezk, Chairman, Subcommittee on Administrative

Practices and Procedures, Senate Committee on the Judiciary

American Law Division

SUBJECT: Analysis of Comptroller General's Decision Concerning Retention
of Private Attorneys to Represent the Interests of the United
States

On November 11, 1977, you requested the General Accounting Office

(GAO) to determine whether there existed statutory authority for the Depart-

ment of Justice (DOJ) to retain private attorneys to represent Federal

employees in civil suits brought against them in their individual capacities

where the attorneys so hired are effectively free of DOJ supervision or

control in their conduct of the litigation. On April 12, 1978, the Deputy

Comptroller General (DCG) responded with an opinion in which he concluded

that the Attorney General's "policy of hiring private counsel not under his

supervision in appropriate cases to represent employees or former employees

charged as individuals with improper conduct while serving as employees

of the United States is proper and within his authority to protect the

interest of the United States." CG Opinion #8-130441, at p. 5 (hereinafter

DCG Opinion) You have asked that we review the DCG's opinion and comment

upon its legal sufficiency.

The DCG's conclusion follows from the following line of reasoning.

The opinion initially notes that sections 516 and 517 of title 28 vest

1/ See DCCi opinion (exhibit 37) at p. IO66.
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the conduct of all litigation in which the United States "is interested"

in DOJ under the supervision of the Attorney General. "These sections

provide the authorization for the use of Department of Justice appropriations

for the purpose of conducting litigation in the public interest". DCG

opinion at p. 3. DOJ feels, the Opinion continues, that its policy of

retaining unsupervised private attorneys is in the interest of the United

States for two reasons: first, it may be important from the government's

standpoint to establish the legality of the questioned action; and, second,

it is essential for the continued morale and efficency of Federal employees

that they know that they will not have to fear litigation expenses if their

discretionary conduct is questioned in a civil action. The DCG agrees

that provision of DOJ officers as counsel under appropriate circumstances

"may be regarded as furthering the interests of the United States" and

that Department funds can be asked for this purpose. He also states that

departmental appropriations may also be used to hire private attorneys to

represent those interests in court litigation under the provisions of

sections 515 and 543 of title 28, but then immediately observes that

"nothing in the express language of either section indicates that these

sections are the sole and exclusive authority for the Attorney General
1/

to retain private legal counsel."

1^/ The DCG Opinion nowhere quotes the full text of any relevant statutory
provision cited. The significance of the quoted assertion is that, on their
face, these sections appear to provide the only authority to hire private
counsel and also provide that such counsel must be under the direct
supervision of the Attorney General. Sections 515 and 543 state:

§ 515. Authority for legal proceedings; commission, oath,

and salary for special attorneys

I (a) The Attorney General or any other officer of the Department
of Justice, or any attoi-ney specially appointed by the Attorney Gen-
era] under law, may, when specifically directed by the Attorney
General, conduct any kind of legal proceeding, civil or criminal, in-

cluding grand jury proceedings and proceedings before committing
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In support of this assertion the DCG reviews the legislative

history of the two sections and finds that their enactment stemmed, "in

part", as a response to the then prevalent practice of hiring private

counsel to conduct government litigation which resulted in "no assurance

that the United States would have competent legal representation", "excessive

expense to the Government", and "in a diversity and inconsistency of legal

position." DCG Opinion at p. 3. The congressional response, in 1870,

was the creation of DOJ, headed by the Attorney General, in which control

of the conduct of all governmental litigation would be centralized. On the

2/

basis of this review, the DCG concludes that the Attorney General's

supervisory control was meant to extend only to that litigation in which

the interests of the United States are "directly affected."

1/ cont.

magistrates, which United States attorneys are authorized by law to

conduct, whether or not he is a resident of the district in which the

proceeding is brought.

(b) Each attorney specially retained under authority of the De-
partment of Justice shall be commissioned as special assistant to the

Attorney General or special attorney, and shall take the oath required

by law. Foreign counsel employed in special cases are not required
to take the oath. The Attorney General shall fix the annual salary

of a special assistant or special attorney at not more than $12,000.

§ 543. Special atlonieys

(a) The Attorney General may appoint attorneys to assist United

States attorneys when the public interest so requires.

(b) Each attorney appointed under this section is subject to re-

moval by the Attorney General. _ -

Ij Contemporaneous congressional debate is alluded to but no portion of it
is specifically cited. The CRS memorandum of December 21, 1977, which
quotes extensively form those debates, is cited approvingly by the DCG.
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Accordingly, a system was created which provided that any
necessary Government hiring of private attorneys would have
to be done under the Attorney General's supervision and
responsibility. Thus, as indicated by the pertinent legislative
history, a rationale throughout the statutory scheme which
created and delineated the functions of the Department of

Justice, and of which the statutes at issue are a part,

was a concern which the protection of interests of the United
States in litigation in which its rights and/or obligations
are directly affected. Therefore, the statutory scheme in
general, and the mandates of sections 515 and 543, in particular,
apply, in our view, to cases where an interest of the United
States per se is involved.

(DCG Opinion at pp. 3-4)

From this premise, the DCG reasons that suits against Federal employees

are not covered by sections 515 or 543 because they involve employee rights

and duties and not those of the United States so that governmental rights

and duties are not immediately and directly affected. Thus, although

he finds there is sufficient governmental interest to provide private

representation for employees under proper circumstances which can be paid

for out of DOJ funds, that interest is of "an administrative nature" which

is founded in the need to help employees whose individual interests are at

stake. Since there is insufficient governmental interest involved, there

is no need for Attorney General supervision and therefore sections 515

and 543 are not applicable to the situation.

We do not believe that suits against Government employees
in their individual capacities, such as those covered by
Attorney General's Order 683-77, can be so classified. Such
cases are distinguishable from litigation in which the
United States or one of its agencies is a party, or in which
one of its employees or officers in his official capacity is

a party, causing the interest of the United States with
respect to its rights and duties to be directly affected
by the outcome of the suit.
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While there Is sufficient United States interest to provide
representation to its employees sued in their individual
capacities under certain prescribed circumstances, that Interest
is of an administrative nature, rooted in the need to assist
the employees whose individual Interests are being served.
In such cases, it is the employees * rights and duties, and not
those of the United States, which are immediately affected by

the outcome of the litigation. Thus, since the essential
purpose in providing legal counsel is to protect the employees'
Interests, rather than the Government's, there is hardly the need

to assure supervision by the Attorney General as there is in

the case of actions directly affecting the Government. And
since 28 U.S.C. §§515 and 543 merely prescribe the procedure
for assuring such supervision, it cannot be said that they
were meant to be applicable to the situations under consideration
here.

K (DCG Opinion at p. A.)

Finally, the DCG also finds that the legislative history of the

act establishing DOJ did not envision the conflict of interest situation

that has arisen since at that time "the doctrine of immunity for individual

Government employees was well established in law." DCG Opinion at p. 5.

The absence of such a problem at that time, it appears to be argued,

therefore buttresses the availability of present authority to hire attorneys

who are not supervised since it was a matter that could not have been

meant by the framers of the legislation to be covered by sections 515 and 543.

The legislative history indicates that Congress did not
contemplate the kind of situation here presented, where
neither offices of the Justice Department nor private counsel
retained pursuant to 28 U.S.C. §§15 and 543 can meet the
Department's obligation to represent the interests of the
United States. In 1870, when these provisions were first
proposed, the doctrine of immunity for Individual Government
employees was well established in the law. Authority to hire
outside counsel under 28 U.S.C. §§515 and 543 was meant to
assist regular Department staff when, because of the press of
business or other exignecy a temporary augmentation of its
usual complement of attorneys was deemed necessary. The conflict
situation simply did not arise as a perceived need at that
time.

21-221 O - 78 - 70
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We conclude that the Attorney General's policy of hiring

private counsel not under his supervision in appropriate cases

to represent employees or former employees charged as individuals
with improper conduct while serving as employees of the United
States is proper and within his authority to protect the interests

of the United States.

We therefore have no reason to object to use of Deparment
of Justice appropriations for the purpose of hiring attorneys
who would be free of supervision by the Attorney General in

the conduct of litigation, in accordane with the policy ex-
pressed in Attorney General's Order No. 683-77.

(DCG Opinion at p. 5)

Pursuant to your subsequent requests for clarification of the

basis for the DCG's opinion, Comptroller General Staats submitted supple-

mentary opinions on April 24 and May 8, 1978."^ Taken together, the rationale

for the decision appears to be as follows: Cases involving government

employees sued in their individual capacities for conduct performed within

the scope of their employment raise an interest that is encompassed within

scope of that term as it is used in sections 516 and 517. But since that

interest is not one in which rights and/or obligations of the United

States are directly affected, that is, it is the employees' rights and duties,

and not those of the United States, that would be immediately affected

by the outcome of such litigation, the prescription of sections 515 and 543

need not apply. Those latter sections were meant to apply only to litigation

involving governmental interests and that is the reason for requiring

supervision and control of such litigation by the Attorney General. However,

because the individual suits do raise and encompass some interest of the

United States and can be classified as "sections 516-517" interests,

the Attorney General may hire unsupervised outside counsel to take care

1/ See exhibits 78 and 80,
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of those interests without regard to the mandates of section 515 and 543.

The Comptroller General concedes that "there is not specific statutory

authority to hire unsupervised outside counsel to represent employees

under the circumstances described in the Attorney General's Order. How-

ever, sections 516 and 517 do authorize the use of Department appropriations

to protect an interest of the United States. One such Interest is the

representation of Federal employees under these circumstances." (Letter

of May 8, 1978, p. 2, #8-130441).

We believe the underlying rationale, and therefore the conclusion,

of the GAO decision in this matter to be seriously flawed.

We must start with basics. Administrative agencies are creatures

of statute whose powers are measured and limited by the legislation creating

them to those conferred expressly or by necessary implication. Federal

Trade Commission v. Raladam Co . , 283 U.S. 643, 649 (1931); Arrow-Hart &

H. Electric Co . v. Federal Trade Commission , 291 U.S. 587, 598 (1934),

Stark v. Wickard , 321 U.S. 288, 309 (1944). The statutory provisions in

question here, sections 515, 516, 517, and 543, by their express terms

concededly do not yield the result reached by the DCG (as further explained by

the Comptroller General).

Section 515 and 543 prescribe the only manner in which private

attorneys may be retained: they must take the oath and be under the ultimate

supervision, direction, and control of the Attorney General. Under section

516 the conduct of litigation in which the United States is interested

"is reserved to officers of the Department of Justice, under the direction
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of the Attorney General". Under section 517 the Attorney General is given

the broad authority "to attend to the interests of the United States in

a suit pending in a court of the United States, or in a court of a state,

or to attend to any other interest of the United States." But he is limted

to whom he can send "to attend" to these interests to the "Solicitor

General, or any officer of the Department of Justice". Several comments

may be made about these provisions. Without knowing more about them, it

is fair to say that , on their face, they are an unlimited grant of

authority to take part in any litigation that affects an interest of the

United States as long as the person attending to that function is an officer

of the Justice Department under the ultimate supervision and control of the

Attorney General. These provisions, then, are a strong evidence of a

congressional intent to circumscribe the manner in which the Attorney

General can attend to interests entrusted to his protection.

If we step back from the four provisions and observe their place

in the entire statutory scheme, the foregoing conclusion is substantially

reinforced. As was indicated in our Report of December 21, 1977 (here-

after Report ) ."^the governing statute in the area is 5 U.S.C. 3106 which

generally prohibits the employment of attorneys to conduct government

litigation by any executive or military department "[e]xcept as otherwise

authorized by law." Such authorization is found at 28 U.S.C. 516 which,

to repeat, gives "officers" of DOJ, subject to "the direction of the Attorney

General," general responsibility for all government litigation in which

1/ See exhibit 3^.
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the United States is interested unless otherwise authorized by law. Other

sections of title 28 fill out the details as to how the authority to

conduct litigation is to be implemented and by whom. The Solicitor General

or "any officer" of the Deparment may be sent by the Attorney General to

attend to the interests of the United States pending in courts. Section

517. Suits and appeals in the Supreme Court and Court of Claims are to

be conducted and argued by the Attorney General and Solicitor General

unless the Attorney General directs otherwise; and the Attorney General

may argue any case he wishes or may direct "any officer" of the Deparment

to do so. Section 518. The Attorney General is directed to "supervise

all litigation" of the government and "direct" all U.S. attorneys, as-

sistant U.S. attorneys and special attorneys appointed under section 543.

Section 519. The Attorney General may appoint special attorneys to assist

United States attorneys. These special attorneys are removable at the

discretion of the Attorney General. Section 543. Special attorneys must

take an oath of office. Section 544. Finally, section 515(b) provides

that any attorney specially retained by DOJ must be commissioned either as

a special assistant to the Attorney General or as a special attorney, and

In either case must take the oath of office required by law.

The dominant theme that plainly runs through these provisions is

that the Attorney General is to have and maintain ultimate control and

supervision over how litigation involving the United States and its interests

shall be conducted and over those who conduct it. A second characteristic of

the scheme is the detailed manner in which the statute prescribes how
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the various special assistants and special attorneys shall be appointed

and to whom they will be inunediately subject. Without exception they must

take the oath of office. Viewed from this perspective, it is difficult

to perceive where one may find the implication of further power to support

the policy established by Attorney General's Order No. 683-77. Indeed,

if an implied or penumbral exception to those express restrictions is to be

found, the evidence, we submit, must be substantial, tantamount to over-

whelming. The source of such evidence will be the legislative history

of the relevant provisions and any authoritative judicial interpretation

of them. Our analysis of these possible sources leads us to conclude

there is insufficient evidence to support GAO's ruling.

The 1870 floor debates on the proposed Justice Department bill

demonstrate two dominant interrelated purposes. First, the centralization

of the conduct of the legal business of the governmenL in one department

headed by the Attorney General; and, second, "to prohibit the employment

of [outside] counsel unless specifically authorized by law in terms, and

not by vague generalities." 42 Cong. Globe, pp. 3035, 3036, 3038-3039,

3065-3066, 4490 (April 27, 28, June 16, 1870). See also the extensive

excerpts from the debates found in the Report, pp. 18-28. The debates

reveal no attempt to distinguish between the variety of interests of the

United States that might be faced by an attorney representing the government

in court. All were agreed that the practice of hiring private counsel

who were not under the direction and control of the Attorney General

had to cease. They reflected that purpose unequivocally in sections 16

and 17 of the Act.
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Section 16 (first sentence): "The Attorney-General shall
have supervision of the conduct and proceedings of the

various attorneys for the United States in the respective
judicial districts ... and also of all other attorneys and
counsel [1] or employed in any cases or business in which
the United States may be concerned."

Section 16 (second sentence): "And every attorney and

counsel [1] or who shall be specially retained, under the
authority of the Department of Justice, to assist in the

trail of any case in which the government is interested,
shall receive a commission from the head of said Depart-
ment, as a special assistant to the Attorney-General, or

to some one of the district attorneys, as the nautre of the

appointment may require, and shall take the oath required
by law to be taken by the district attorneys, and shall
be subject to all the liabilities imposed upon such officers
by law."

Section 17: "No counsel or attorney fees shall hereafter
be allowed to any person or persons, besides the respective
district attorneys and assistant district attorneys, for

services in such capacity to the United States, or any
branch or department of the government thereof, unless
hereafter authorized by law, and then only on the certifi-
cate of the Attorney-General that such services were actually
rendered, and that the same could not be performed by the
Attorney-General, or solicitor-general, or the officers
of the department of justice, or by the district attorneys."

Without alteration of purpose, these provisions now find their expression in

5 U.S.C. 3106 and 28 U.S.C. 515. See, Report, pp. 29-34 tracing the

genealogy of all the relevant statutory provisions.

The DCG asserts that "[i]n 1870, when these provisions were first

proposed, the doctrine of immunity for individual government employees

was well established in the law", apparently in an effort to show that

since the current situation could not have occurred in 1870, it was not

considered and thus could not be deemed settled by the congressional

action. But, in fact, the law in this area had not been settled in 1870.
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It remained an open question whether Federal officers enjoyed absolute

immunity from suit until the Supreme Court definitively ruled on the

issue 26 years later in Spalding v. Vilas , 161 U.S. 483 (1896). The

Court noted that it was facing a novel question: "The precise question has

not, so far as we are aware, been the subject of judicial determination.

But there are adjudged cases, in which principles have been announced

that have some bearing upon the present inquiry". 161 U.S. at 493.

The Court then reviewed six judicial precedents, three of which arose in

state courts, and three others from English courts. There were no

Federal court decisions on the issue. Thus the legislative history of

the provisions appear to lend no positive aid whatsoever to the GAO position.

We will now turn to another potential source of support for the

GAO rationale, court decisions interpreting the term "interests" of the

United States (or its equivilent) in the provisions now under scrutiny.

The question is whether the courts have ever distinguished between government

interests and employee interests in such cases. A review of the case

law indicates that no such distinction has been made, although the opportunity

to do so has been presented.

In Booth V. Fletcher , 101 F. 2d 676 (D.C. Cir. 1938), cert, denied

307 U.S. 628, the appeals court reversed a lower court decision sustaining

a challenge to the authority of Justice Department attorneys to defend

public officials sued for acts done In the performance of their official

duties. The appellees claimed the subject matter of the suit was of no

concern to the government. In rejecting the contention the court made
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it clear that the official immunity rule was only secondarily for the

individual protection of the officer or employee sued. Its primary purpose

is to protect and insure the proper functioning of the governmental process.

The court then goes on to hold that the government has a proper interest

in this type of case, and that it is an interest of the United States

which the Attorney General may represent. In the court's view the individual

and governmental interests for the purpose of representation are one.

The purpose of the rule which ex-

empts public officers from the harassment

of private suits for damages on account

of the performance of their public duties,

is, secondarily, for their protection, in

order that its primary objective may be

secured, i. c., a fearless administration of

the law. The rationale of the rule was in

its inception, and to a large extent has been

in its application, that in each particular

. case the defendant was a judicial officer,

or was engaged in a judicial determination,

or was so closely associated with the judi-

cial process as to make necessary his pro-

tection in order to protect the judicial

process itself.'

Appellee's -misconception of the situa-

tion is revealed by his contention that

"* * • it is not the Attorney General's

province to defend the officers and em-
ployees of the United States, when sued

for wrongful acts or for debt or for the

commission of crimes." At no si age has

the proceeding been the private matter

which_ appellee conceives it to be. In its

inception it involved the removal of one
unfit to be a member of the bar. In its

later phase it was an attack upon judicial

*nd other officers on account of activities

clearly within the scope of their authority,

ft would be difficult to imagine a situation

in which the Government has a greater in-

terest, or in which intervention by the At-
torney General could be more appropriate,

than, as in the present case, to protect

officers, properly engaged as t^««^Jfj"
lants were, irom the "P'"-;"^^

„r-
retaliatory actions resulung from the per

fomanc7of their duties. The m.t.at.on

anrmamtenance of ^-^""-^PlXt

'

• fngs is a sufficiently thankless task at best.

The law provides that the At-

torney 'General, whenever he dcevis W for

T'nterest of the Uni.ed States, n,ay. n

person, condua and argue any case m a.y

Lurt of the Urixed States m >*h>cb Jte

STiVed States is interested, or may direct

the SoUator General or any officer of the

Department of Just.ce to do ^^Jj ^^^^^

not hmu his participation or the ,^rt apa

tion oi his representatives to cases m

which the United Sutes is a party," it

lis not duect how he sh^'' P^^V^r;.!
"l

such cases; it gives h.m broaa, gener.l
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powers intended to safeguard the interests

of the United States in any case, and in

any court of the United States, whenever

in his opinion those interests may be

jeopardized. The Attorney General oc-

cupies no ' subordinate position when he

elects to enter such a proceeding, whether

in person or by his representatives. On
the contrary, the law contemplates that

—

consistent with the proper interests of pri-

vate litigants aid, so far as concerns the

interests of the United States—he shall

have full control of the prosecution or de-

fense of the case." [ .^ ,.'.
_ ,

u Sutherland v. ImenmiiouaX Ins. Co.,

2 Cir_ 4S FJiA 969, 970, certionri denied .

282 U.S. 890, 51 S.Ct 103, 75 LEd. 785.

19 See Ponzi v. Tessenden, 258 U.S.

254, 42 S.Ct 309, 6ft L.Ed. 607, 22 A.L.

B. 879; McGrain . Daugherty, 273 U.S.

13.5, 150, 47 S.Ct 319. 320, 71 LJEW. 580,

50 A.L.R. 1: "Tbo Department of Justice

is one of the great ezecntire departmenta
established by congressional enactment,

and has charge, among other things, of

the initiation and pro8«cntion of all suits,

civil and criminal, whidi BUtj be brought

in the right and name -«f the United
States to compel obedience or punish

disobedience to its laws, to recover prop-

erty obtained from it by unlawful or

fraudulent means, or to safeguard its

rights in other respects; and also of th» .

assertion and protection of its interest*

when it or its officers are sued by others.

The Attorney General is the head of the

department and its functions are all to

be exercised under his supervision and
direction." [Italica supplied] See also,

Mundy v. McDonald, 216 Mich. 444, 450,

451, 185 N.W. 877, 880, 20 A.L.E. 398;
Florida v. Georgia, 17 How. 478, 490, 15
L.Ed. 181: "For it is the familiar prac-

tice of the court to hear the attorney-

general> in suits between individuals,

ichen he suggests that the puhUc inter-

ests are involved in the decision. And
he ia heard, not as counsel for one of tb«

parties on the record, but on behalf of
the United States, and as representuic

theirJnterests." [Italics supplied] _ ,

Moreover, it is not the function
of the trial court to supervise the Attorney
General in the exercise of. the discretion
thus vested in him. .J»-sach cases he ap-
pears as an officer _>f- the; court it is true,

but he appears also^>andfprimarily, as the
head of one of the g^eat; executive depart-
ments to protect the interests. of the United
States, under a special and extraordinary
statutory authorization." As appellants in

their brief well say; '^ ,'.'

.

"Again, if the right o£ the Attorney
:__General to act rests upoaa judicial de-

terminaUon of the Court where the suit is

:

pendmg that the asserted unlawful, illegal,
or unauthorized acts were lawful and with-
in the authority and in the discharge of
official duty, then the discretion of the
Attorney General could be exercised only
at a time when the occasion for its exercise
had passed."

Throughout the years since the first
Judiciary Act the Attorney General and
his representatives have appeared on many
occasions, in actions between private per-
sons where the interests of the United
States were involved, and in behalf of
officers of the United States who were
sued by others.^" Under the well recogniz-
ed rule this uniform practice may properly
be regarded as having been approved by
Congress through the adoption of later
statutes,, and particularly by the sweeping .if,

provisions ol Section 359, R.S. (5 U.S.C.A. •*

§ 309; 2.F.CJV. Title 5, § 309).3i ^

(101 F. 2d at pp. 680, 681-682)
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To the same effect, see also People v. Graber, 394 111. 362, 68 N.E.

750, 753-754, 755-757 (1946); Meredith v. Van Oosterhout . 286 F. 2d 216,

cert, denied 365 U.S. 835 (1960). Most recently, the Third Circuit

rejected as frivolous the contention that the Attorney General had no

statutory authority to represent a nongovernmental defendant in a civil

case. Brawer v. Horowitz , 535 F. 2d 830 (3d Cir. 1976), The person

the Attorney General sought to defend had previously been a government

witness in a criminal case and was now being sued for damages for co nspiring

to give perjured testimony. The court found that an interest of the

United States was at stake even though the direct impact of the suit was

on the defendant.

Appellants' argument is multifaceted.

First, they argue that the Department of

Justice possesses no statutory or regulatory

authority to represent a nongovernment de-

fendant in a civil case. This contention

approaches the frivolous. 28 U.S.C. f 617

provides:

The Solicitor General, or any officer of

the Department of Justice, may be wnt
by the Attorney General to any State or

district in the United Sutes to attend to

the interests of the United SUta in •

miit pending in a court of the United

States, or in a court of a State, or to

attend to any other interest of the United

States.

The sUtutory language does not limit rep-

resentation to any daas of ctMa; the only

explicit hmiUtion ia that the iatcreita of

the United Sutes be at stake. Judge

Friendly tummarized the law under the

predecessor' statute to § 517:

Appellants claim in the first instance

that the suggestion was unauthorized

since the United States has no financial

interest in the litigation. But the stat-

ute. 5 U.S.C. § 316. is not limited by its

terms to cases of financial interest; it

authorizes the Attorney General to send

any officer of the Department of Justice

"to attend to the interests of the United

States in any suit pending in any of the

courts of the United States, or in the

courts of any State * * *." Long be-

fore the present statute, which derives

from the Act of June 22. 1870, c. 150, § 5,

16 SUt. 162. the Attorney General had

submitted suggestions as to the immunity

of the property of foreign sovereigns. The

Schooner Exchange v. M'Faddon, 7

Cranch 116, 147. 11 U^. 116. 147, 3 L.Ed.

287 (1812), as he has frequently done

thereafter. Yet "the interests of the

United States" in such cases are simply

its interests in friendly intercourse with

other nations and in avoiding reprisals by

them . . . }
i For other types of suggestions of interest in

behalf of the Department of Sute, see Odrk v.

AJlen. 331 U.S 503. 67 S.Ct. 1431. 91 L.Ed.

1633 (1947); Ivancevic v. Artukovic. 211 F.2d

565. 566, fn. 4 (9 Cir.). cert, denied, 348 U.S.

818. 75 S.a. 28. 99 LEd. 698 (1954); «erre v.

Eastern Air Lines. Inc., 152 F.Supp. 486 (D.N.

J. 1957); Note, Federal Intervention in Private

Actions Involving the PubUc Interest. 65 Harv.

LRev. 319 (1951); Bilder. The Office of the

Legal Adviser. 96 Am.J.lntl Law 633. 676-78
(1962).

laternathnal Products Corp. v. Koons, 326

F.2d 403, 408 (2d Cir. 1963). See also Booth

V. Fletcher, 69 U.S.App.D.C- 351, 101 F^
676, 681-82 (D.C.Cir.l938), cert denied, 807

U.S. 628, 59 S.Ct. 835, 83 L.Ed. 1511 (1939).
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[i] Thus, the proper focus on this appeal

must be on whether the "interests of the

United States" were at stake in the damage

action against Mauceli." The government

should not "interfere in any mere matter of

private controversy". In re Debs, 158 U.S.

864, 586, 15 S.Ct 900, 907, 39 L.Ed. 1092,

1103 (1895). On the other hand, it plays a

legitimate role where the matters involved

"affect the public at large" and "are en-

trusted to the care of the nation". Ibid.

Clearly, the government has an interest

in the effective enforcement of its criminal

laws. See Roviaro v. United States, 353

U.S. 53, 59, 77 S.Ct. 623, 627, 1 L.Ed.2d 639,

644 (1957). In many instances of sophisti-

cated criminal activity, effective prosecu-

tion is impossible absent the cooperation of

an "insider". Frequently, too, the only car-

rot the government can offer such an in-

former is the promise of a new identity.

[6] Here, Mauceli cooperated with the

government in obtaining the convictions of

appellants for trafficking in stolen Trea-

sury bills. In return, the government relo-

cated him and gave him a new identity.

See pages 833-834 aupn. The government
responded to the motion to disqualify it by
asserting:

The "interest of the United States" in-

volved here is the assistance and protec-

tion of government informers and wit-

nesses, so valuable in the prosecution of

criminal actions. Public policy demands
that government informers and witnesses

should feel free to give complete and
independent testimony in criminal prose-

cutions, unintimidated by the threat of

harassing, vexatious and frivolous civil

suits against them due to their testimony.

Moreover, Mauceli opined in his affidavit

that the damage action was instituted 'Yor

the illicit, illegal purpose of obtaining my
new identity in order to seek revenge apon

me by the use of physical violence."

In these circumstances, we agree that the

interests of the United States were in-

volved. A contrary holding would deny the

reality of the "justice system" that exitto

among some criminals and would tend to

subvert an important aspect of the govern-

ment's work for the "public interest in ef-

fective law enforcement." Roviaro v. VaiU

ed States, supra, 353 U.S. at 59, 77 S.Ct at

627, 1 L.Ed.2d at 644.

(535 F. 2d at 834, 835-836) C-<^r>/oTBJ om^. ntV )

To reiterate, In none of the cited cases which, analogous to the

instant situation, involved suits against individuals where the "rights

and/or obligations" of the United States would not be "directly affected",

did the courts make any distinction between individual and governmental
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interests. When the United States asserted its interest, that interest

became paramount and the two interests became one.

Further, it would seem significant that the Attorney General does

not make now, nor has he in the past made, the distinction now pressed

by the GAO. Indeed, the policy of the Attorney General's Order that is at the

heart of this controversy is premised on the proposition that an interest

of the United States is involved in cases which, because of the perceived

conflict of interest situation, must be farmed out to private counsel.

DOJ's justification of its policy to your Subcommittee defines the interest

involved completely in terms of the governmental interest: "First, since

the conduct at issue was performed in connection with federal employment,

it may be important from a governmental standpoint to establish its legality.

Secondly, requiring the individually sued defendant to personlly assume

the usually substantial burden of financing the defense of apparently

lawful conduct undertaken in good faith would have a serious and

detrimental effect upon the current morale of federal employees upon

the vigor with which they pursue their assignments in the future."

(Answers to Questions on Representation of Federal Employees Submitted

by the Senate Committee on the Judiciary, prepared by the Civil Division,

Department of Justice, Q & A No 5 .

)

"hj It may be noted that the Supreme Court has held in In re Debs , 158
U.S. 56A, 584-484 (1895) and IKS. v. San Jacinto Tin Co ., 125 U.S. 273,
285 (1888) that the United States has no authority to enter a case in
which it has no interest.
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Finally, we are not aware of any prior ruling by the GAO in this

area which has made the distinction it now makes.

In sum, we believe that explicit statutory restrictions on the

hiring of non-supervised private counsel cannot be overcome by reference

to the legislative history of the provisions or to judicial interpretations

of them. Rather, those potential sources of implied authority seem to point

to the opposite of the result reached by the GAO.

We would conclude with the observation that the true basis for the

GAO ruling may be found in the last full substantive paragraph of

Comptroller General Staats' letter of May 8 where he says:

As we understand your position, you would conclude that

the Department has only one option — that is, to forego
pursuit of these legitimate interests of the United States.
It is our opinion, however, that the statutes were not intended
to make it inappropriate for the Department of Justice to
pursue such interests. In other words, given the special
circumstances of representing employees in conflict
situations, we believe that the fundamental statutory
authority of the Department to attend to the litigative
interests of the United States is apart from the
statutory provisions regarding use of Department attorneys
which were enacted in the context of suits to which the
United States is a party.

In essence the Comptroller General is arguing that an uncontemplated

contingency has given rise to a practice which has become a necessity,

which in turn has given birth to an implied power in a statute that

conceededly admits of no deviation from its express prescriptions. This

route is required because, it is said, the only other option is "to forego

pursuit of these legitimate interests of the United States." That is, the

United States will have to abandon its program of private attorney retention

to which it is currently committed. We find this position on the part
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of the Comptroller General surprising in two respects. First, because

it supports a significant expenditure of public funds essentially on the

basis of a change of circumstances, perceived necessity, and an

administrative commitment in the face of what, at best, is a tenuous

statutory authority. Second, because its position fails to acknowledge or

recognize a second option that is readily available to the Justice Depart-

ment in such situations. To remedy its lack of express authorization

it may go to the source of all substantive administrative authority,

the Congress itself. In the end, that would appear to be an appropriate

method of resolution of the controversy.

Morton Rosenberg
Legislative Attorney
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Exhibit 77: Abourezk Letter of April 17, 1978, Requesting Clari-

fication of Comptroller General's Decision of April 12, 1978

(Exhibit 37)
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SUBCOMMITTEE ON
ADMINISTRATIVE PRACTICE AND PROCEOURC

Washington, D.C. ZOStO
1

April 17, 1978

The Honorable Elmer B. Staats

Comptroller General of the United States

441 G Street, N, W.

Washington, D. C. 20548

Dear Mr. Comptroller General:

With further reference to your April 12, 1978, Opinion B- 1 30441, regarding

retention by the Attorney General of private legal counsel, I request that

you clarify the Opinion by answering the questions presented below. The

basis of your Opinion is ambiguous on several crucial points, and a clari-

fication is essential to Congressional consideration of the legality of the

Attorney General's actions.

The questions are as follows:

1. The Attorney General has con,sistently and repeatedly argued that
his authority to retain private counsel is based on the provisions of 28

U.S.C. 516-517 which permit him to conduct or attend to litigation in which
"The United States ... is interested." Your opinion holds that the United
States is not "interested" within the meaning of 28 U.S.C. 516-517 in suits
brought against government employees in their individual capacity. Nonethe-
less, you hold that the Attorney General has authority to retain private
counsel in cases where "the essential purpose in providing legal counsel is

to protect the emp I oyees

'

interests, rather than the Government's."

Do you also find that the Attorney General has the statutory authority
he claims to have under 28 U.S.C. 517-517 to protect the interests of the
United States by retaining private legal counsel who are not under his
supervision and control?

2. In Booth V. Fletcher , 101 F.2d 676, cert, den., 307 U.S. 628;
Meredith v. Van Oosterhout . 286 F.2d 216, cert, den., 365 U.S. 835;
People V. Graber, 68 N.E. 2d 750, and other cases the courts have expressly
held that the United States does have an interest within the meaning of 28
U.S.C. 516-517 in representing federal officials in suits brought against
them in their individual capacity. The G.A.O. itself has held that the
Un ited States has such an interest In such cases. See 31 Comp.Gen. 661,
53 Comp.Gen. 301, 55 Comp.Gen. 408, and B-137762 (May 16, 1977).
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On what judicial precedent or other lawful authority do you rely which
contradicts these holdings that the United States does, in fact, have an

interest in these cases within the meaning of 28 U.S.C. 516-517?

3. While you hold that it is "proper" for the Department to retain
private counsel in cases where the essential purpose in providing counsel

is to protect "the employees' interests", you fail to cite any statutory
authority for the Attorney General retaining private counsel for this

purpose. In fact, the Supreme Court has held in the San Jacinto Tin case,

125 U.S. 275, 285 and the Debs case, 158 U.S. 564, 584-585, that the United
States has no authority to enter a case if the United States is not interested

in the case. Furthermore, 28 U.S.C. 515 and 547 limit the Attorney General's
litigation authority to cases in which the United States Is "interested" or
"concerned."

On what specific section in the Statutes-at-Large do you find statutory
authority for the Attorney General to retain private counsel essentially to
protect an employees' interests, rather than the Government's interests?

4. The express premise of the Attorney General's Order 683-77 Is that

private counsel will only be provided when "representation is in the interest

of the United States." Section 50.15(a)(2).

On what precise precedent do you rely in upholding the validity of a

contract to achieve a purpose which rejects the express purpose of the

agency in issuing the contract?

As I have said, your answers to these questions are essential for

Cbngress to understand the basis for your Opinion.

Inasmuch as G.A.O. actively has been considering this matter since
November 11, 1977, I request that you submit answers to these four questions
no later than Friday, April 21, 1978. The Senate Appropriations Committee
and Senate Judiciary (Committee are currently reviewing the Justice Department's
authorization and appropriations requests. The Department's proposed amend-
ments to the Tort Claim Act is being considered by the Administrative
Practice and Procedure Subcommittee. Action on each of these matters depend
in part on a clarification of your April 12, 1978, Opinion. Furthermore,
the Senate Judiciary Committee is not able to complete its review of the

Attorney General Order--as requested by the Justice Department pursuant to

H. Rept. 95-166--unti I your answers to these questions are received.

21-221 O - 78 - 71
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Page Three

The request I made to you on April 14, 1978, does not extend to materials
and information with respect to your clarification of your Opinion in

response to this request.

Thank you very much for your assistance in this matter.

Sincerely,

James Abourezk
Chairman
Subcommittee on Administrative
Practice and Procedure
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Exhibit 78: Staats Letter of April 24, 1978, Regarding Requested
Clarification of Comptroller General's Decision of April 12, 1978
(Exhibit 37)^

COMPTROLXER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20S4«

April 24, 1978

The Honorable Jsiines Aboarezk
Chairman, Subcommittee on

Administrative Practices and Procedures
Committee on the Judiciary
United States Senate

Dear Mr. Chairman:

This is in response to your letter of April 17, 1978, in which
you request that we clarify our opinion B-130441, April 12, 1978,

concerning the authority of the Department of Justice to retain
unsupervised private legal counsel to represent Government employees
in civil suits brought against them in their individual capacities.
You raise four specific questions concerning what you consider to

be ambiguous references as to whether providing legal counsel in

such cases is in pursuit of United States interests with particular
regard to the provisions of sections 515 and 543 of title 28, United
States Code.

The distinction made in the decision is that in cases involving
an employee as party to a suit, the interests involved are split.

On the one hsuid, as defendant in a suit brought against an employee
for conduct within the scope of his employment, the primary interest
is that of the employee. It is he or she who will be directly affected
by the outcome of the suit. On the other hand it is in the interest
of the United States to provide protection for the employee in such
cases through supplying legal counsel. Where certain conflicts
preclude the use of attorneys under supervision of the Attorney
General, we do not view the provisions of sections 515 and 543
as precluding pursuit of the United States interest involved.

It is only because of the nature of the interests at issue that
we find the Attorney General authorized to proceed with unsupervised
counsel in the limited circumstances described. This conclusion
would not apply in situations where the United States is a party
to any suit, or where its rights and duties or property are directly
at issue. From our reading of the legislative history, this is the
sort of circumstance in which the requirements of sections 515 and
543 were meant to apply.

197
1/ See exhibit 76 for analysis of April 12^
o, decision and this letter.
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With this explanation in mind, I am sure you will understand why
we do not agree with the premise in the first paragraph of your first

question. You state:

"Your opinion holds that the United States in not

'interested' within the meaning of 28 U.S.C. 516-517 in

suits brought against government employees in their

individual capacity.
"

On the contrary, we held (page 3):

"Since providing counsel to employees in appropriate
circumstances may be regarded as furthering the interests

of the United States, the Department is authorized to use
its appropriated funds for this purpose. "

Your second quotation from our opinion placed a period before the

end of the sentence. On page 4 of the opinion we said.

"Thus, since the essential purpose in providing
legal counsel is to protect the employees' interests,

rather than the Government's, there is hardly the need
to assure supervision by the Attorney General as there
IS in the case of actions directly affecting the
Government .

*' (Emphasis added.

)

We then went on to explain that 28 U.S.C. 515 and 543 apply only to

situations where such close supervision is necessary.

Your second question asks on what we rely to "contradict" our
previous rulings that the "United States does, in fact, have an
interest in these cases within the meaning of 28 U.S.C. 516-517. "

As explained, above we do not perceive any contradiction.

It is perhaps unnecessary to address your third question since
again it is based on the misapprehension that we feel that the United
States is not "interested" in litigation in which the outcome is of
primary concern to an employee. Authority to contract for services
to carry out the functions of the Department of Justice need not be
spelled out in specific terms but is embraced within the inherent
authority of all Government agencies.

2 -
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Your final question is as follows:

"The express premise of the Attorney General's Order
683-77 is that private counsel will only be provided when
'representation is in the interest of the United States. '

Section 50.15(a)(2).

"On what precise precedent do you rely in upholding
the validity of a contract to achieve a purpose which
rejects the express purpose of the agency in issuing the

contract.
"

As stated, we do not believe that the two purposes conflict.

Rather, it is our view that by retaining counsel for the purpose of

protecting an employee's private rights, the United States derives
a benefit. In such cases, the two purposes are coextensive. The
fact that an employee's private interests are pursued does not

necessarily mean a rejection of public interests.

I hope this has cleared up any misunderstanding you or your
Subcommittee may have about the legal basis for our April 12

decision.

I in turn am at a loss to understand the basis of your letter of

April 14, 1978, in which you "sense" that the General Accounting Office
has in some way been derelict in its duty "to render impartial advice
to the Congress and to prevent the unlawful expenditure of public funds. "

I value the GAO's reputation for probity and integrity, and if your charge
were true, I would be equally distressed. I therefore personally reviewed
the entire case file relating to oar opinion of April 12 and interviewed
a number of the staff members responsible for its preparation. I am
completely satisfied that the opinion reflects only the best professional
advice of our fine legal staff. I found no evidence whatsoever that their
advice was slanted or biased to accommodate the views of some other
agency or person.

Among the documents I reviewed was a "controlled case activity
record, " which is a shorthand running account of the significant steps
in the decisional process, maintained by the attorney to whom the case
is assigned. I found that the only contacts the attorney- -or any other
staff member- -had outside the GAO about the case, from the time he
started to prepare his original draft to the time the case file went
forward to the Deputy Comptroller General for signature on March 1,

1978, were from your office.

- 3 -
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On March 3, 1978, at your request, some of my staff met with

you and your staff to discuss our tentative position. In the course of

the meeting, you or one of your staff members suggested that the

Department of Justice would have considerable difficulty in living with

our opinion. Later that day, the attorneys involved in the case met
with the Deputy Comptroller General to give him the benefit of your
views. Your statement about the problems our opinion would create

for the Department of Justice was discussed. It is a policy of our

Office to routinely request a report and comments from the head of

the agency involved before making decisions that might affect that

agency's operations. In this case, the attorneys had relied on the

materials enclosed with your request to represent the Department's
point of view, but it was pointed out that the "Questions and Answers"
and other documents submitted to your Subcommittee and then forwarded
to us were not signed by the Attorney General or anyone officially

authorized to address these issues for him. It was decided, in view
of the question you raised, to request a meeting with Irving Jaffe,

Deputy Assistant Attorney General, to see if there were any problems
we overlooked. This meeting was held on March 9. From the report
of the meeting which I read, Mr. Jaffe offered very little additional
input and the final decision went forward in substantially the same
form as the draft submitted to the Deputy Com.ptroller General before
the meeting.

This summary of the information in the case file is offered in

lieu of providing the file itself. I do not think it is advisable
to establish a precedent of releasing internal working papers and
memoranda produced by my staff in the course of recommending a
particular legal position to me or to my Deputy. As you know, many
legal questions have more then one clear answer and are subject to
honest differences of opinion. If each lawyer's proposed position
were subjected to outside scrutiny, it would tend to inhibit the
free and frank disclosure of these differences. I have consciously
fostered an atmosphere in this Office in which the lawyers feel free
to express their professional differences and I am justifiably proud
of the quality of the legal decisions which this policy encourages.

I regret, of course, that our April 12 decision was not in
accordance with your own views, but I am satisfied that you have
received our honest judgment on this matter.

Comptrc511er Ger
of the United States

- 4
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Exhibit 79: Abourezk Letter of April 27, 1978, Requesting Further
Clarification of Comptroller General's Decision of April 12,

1978 (Exhibit 37)

JAM CI e. tASTUMO.

•eoTT.

UTAH *0<C R. MAKiOU«

'^ilCnHcb ^{aie» Senate
COMMITTEE ON THE JUDICIARY

SUBCOMMITTEE ON
AOMINimtATIVE PRACTICE AND PROCEOURC

Washington, O.C. 20510

April 27, 1978

Honorable Elmer B. Staats
Comptroller General of the United States
441 G Street, N. W.

Room 7000A
Washington, D. C. 20548

Dear Mr. Comptroller General:

I have received your April 24, 1978, response to my April 17 request that

you clarify your Opinion B130441. I am sorry to say that your response

did not answer the specific questions 1 raised. It is not my intention

to engage in a protracted debate, but merely to seek a clarification of

certain points. I trust that this letter will accomplish these ends.

As you know the phrase "interests of the United States" is a term of

art which is explicitly used in 5 U.S.C. 3106, 28 U.S.C. 516, 28 U.S.C.
517 and 28 U.S.C. 518. Although It is not altogether clear, your Opinion
is apparently based on the theory that suits against Government employees
in their individual capacities cannot be "classified" as involving the

"interests of the United States" as that term is used in sections 516-517.
(Page 4) At the same time you apparently believe that the United States
is, nonetheless, "interested" in these suits in some other sense. If my
understanding of the basis for your Opinion is correct, the distinction
you appear to draw is crucical to your upholding the Attorney General's
authority.

My understanding Is based in part on the two-hour briefing on a draft of

the Opinion by your staff on March 3. In that briefing Mr. Milton J.

Socolar specifically was asked, "If the United States has an interest in

these cases within the meaning of 28 U.S.C. 516-517 , does the Attorney
General have authority to retain private legal counsel who are not under
his supervision?" Mr. Socolar's answer was an unequivocal "no". He then

went on to explain--as the Opinion does--that other "interests", including

the employee's interests, were involved.

As Mr. Socolar apparently realized in answering the question about
section 516-517 interests, it is essential to be clear in the use of

the term "interests" because 28 U.S.C. 515(b) and 543 provide the only
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means for retaining private legal counsel to protect the "interests of

the United States" as that term is used in sections 516-517 . Sections

516 and 517 expressly provide that the authority conferred therein may

be exercised only by "officers of the Department of Justice, under the

direction of the Attorney General."

The legislative history of sections 515(b) and 543—which is described

in great detail in the Library of Congress Memorandum—overwhelmingly

confirms that the only other means for protecting the "interests of the

United States" as this term is used in sections 516-517 is to retain

private counsel in compliance with the requirements of sections 515(b)

and 543. This interpretation of sections 515(b) and 543 arises directly
from the Department of Justice Act of 1870—from which sections 3106,

515(b), 516, 517, 518, and 543 are derived—which states that "every
attorney and counsellor who shall be specially retained, under the
authority of the Department of Justice, to assist in the trial of any
case in which the government is interested , shal

I

receive a commission...
as a special assistant to the Attorney General." Therefore, the only
means for protecting the "interests of the United States" as this term

is used in sections 516 and 517

—

other than by use of "officers of the
Department, under the direction of the Attorney General"— is to retain
private counsel under the terms of sections 515(b) and 543. Mr. Socolar
expressly affirmed this reading of sections 516-517 and 515(b) and 543

in explaining the draft Opinion.

In order to avoid the requirements of sections 515(b) and 543 it is

necessary to find that the United States "interest" in these cases is

not an "interest" In the sense meant in 28 U.S.C. 516-517. Apparently
your Opinion did just that. In light of the express provisions of
sections 516-517 and of section 17 of the 1870 Act, 1 can see no other
plausible explanation of your holding that sections 515(b) and 543 are
not appl icable.

If, indeed this understanding of your Opinion is accurate, and sections
515(b) and 543 do not apply. It remains to be detennined what specific
statutory authority the Justice Department has to retain private counsel
to protect the "Interest" you find in these cases. The purpose of the
questions I asked In my April 17 letter was to clarify the basis upon
which you rely in upholding the Justice Department's authority to protect
"interests" which fall outside the meaning of sections 516-517. Each of
the four questions I asked were based on the assumption that your Opinion
holds that the "interest" of the United States In these suits cannot be
"classified" as a section 516-517 interest. 1 did not interpret your
Opinion as finding that the United States has no interest of any kind
in these cases. I trust that with this explanation you will now be able
to answer each of the four questions raised in my April 17th letter. For
your convenience, 1 will restate them here.
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My first question was whether the Attorney General has statutory authority
to protect a section 516-517 interest by retaining private counsel not

under his supervision? This question is particularly germane because the
Attorney General has repeatedly argued that his authority is, in fact,

based on a section 516-517 Interest—a position apparently rejected by .

your Opinion. Furthermore during the briefing he gave me, Mr. Socolar
affirmed that no such authority exists.

My second question addresses the issue of whether the "Interest" of the
United States in these cases Is, in fact, an "interest" within the mean-
ing of 28 U.S.C. 516-517. There is extensive authority to support such a

holding. Yet in holding to the contrary, you cite no authority for the
existence of a United States "interest" other than the "interest" referred
to in 28 U.S.C. 516-517. Accordingly, my second question is, what
specific statutory provision(s) form the basis for the conclusion reached
in your Opinion that the United States has an "interest" in these cases
other than a section 516-517 Interest and how does that "interest" differ
statutorily from a section 516-517 interest? As with each of my questions,

I do not assume that your Opinion find no United States interest of any
kind in these suits. The question assumes that you found an "interest"
other than that referred to in sections 516-517.

In addition to citing no authority for the existence of any United States
"interest" other than that referred to In 28 U.S.C. 516-517, your Opinion
cites no statutory authority for the Attorney General to retain private
legal counsel to protect the "interest" you find. My third question
addresses this issue and asks for a specific statutory cite to authority
for the Attorney General to retain independent private counsel to protect
the "interest" you find In these suits. As the interest involved is

apparently not a section 516-517 Interest, some statutory authority other
than section 516-517 must exist If the Attorney General Is to have any
authority to protect the "interest" you recognize exists in those suits.
Sections 515(a) and 547 and the court cases 1 cited in my April 17 letter
are relevant here as they indicate that the Attorney General has no

authority to protect an "interest" other than a section 516-517 interest.

Again, I do not assume you found no United States "interest" of any kind.

The question assumes that the "Interest" you found is not the "interest"
referred to in 28 U.S.C. 516-517.

Finally, your Opinion does not explain how you can uphold a contract on

a basis which is distinguished from that upon which the agency relies—
namely that a section 516-517 is involved— in letting the contract. In

holding that the interest involved in these cases cannot be "classified"
as a section 516-517 interest, you are rejecting the authority upon which
the Justice Department expressly relies in issuing these contracts. As

used by the Attorney General in his Order, the term "interests of the

United States"is taken from 28 U.S.C. 516-517. My fourth question, there-
fore, relates to GAO authority and procedures. You were asked to review
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a specific program as defined in the Attorney General's Order. Mr. Socolar

conceded +hat the program cannot be justified under the authority cited by

the Attorney General in his Order. GAO, in reaching to justify the pro-

gram, apparently found a United States "interest" other than that referred

to in 28 U.S.C. 516-517 (hopefully, you will specifically identify that

"interest" In response to question 2). However, inasmuch as your

theory rejects the rationale and policies under which the current

program has operated, you have, in effect, gone beyond the program described

in the Attorney General's Order and justified a different program. What

is GAO's authority to uphold the program to protect an "interest" different

from that which the Attorney General's Order was issued to protect?

The point of my four questions is this: In proposing a wholly novel

explanation of the statutory basis for the Attorney General's authority
to retain private legal counsel, GAO has an obligation to cite the statu-

tory authority for that explanation. Simply side-stepping the statutory
structure set forth In 5 U.S.C. 3106, 28 U.S.C. 515-518, and 543 by failing

to classify the "interest" of the United States involved in these cases as

an "interest" of the United States under sections 516-517 is not a

sufficient explanation. Without citations to statutory authority, your
Opinion makes no more than a facile semantic distinction between "interests
of the United States" within the meaning of '28 U.S.C. 516-517 and some
other "interests of the United States" for which no precedent or authority
is cited.

So that there is no misunderstanding of the four specific questions I am
posing, I shall summarize them here: -

:

1. Does the Attorney General have statutory authority to protect
a section 516-517 interest by retaining private counsel not under
his supervision?

2. What specific statutory provislon(s) form the basis for the
conclusion reached In your Opinion that the United States has an
"interest" in these cases other than a section 516-517 interest
and how Is that "interest" different statutorily from a section
516-517 interest?

3. What specific statutory authority does the Attorney General
have to retain independent private counsel to protect the "interest" you
recognize In those suits?

4. What is GAO's authority to uphold the program to protect an
"interest" different from that which the Attorney General's Order
was issued to protect?

Finally, in the event that my understanding of your Opinion Is not
accurate and you have found that the "interest" involved In these suits
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can be "classified" as a section 516-517 interest, please explain in

detail the basis. If any, for the Attorney General's authority to re-
tain independent private counsel in light of the express provisions of
sections 516-517 which limit the authority conferred to "officers of

the Department, under the direction of the Attorney General," In light

of the express prohibitions in section 17 of the Justice Department Act
quoted above against the hiring of any private counsel who do not"receive
a commission. . .as a special assistant to the Attorney General" and in

light of Mr. Socolar's explanation that GAO had found no such authority
to exist.

Pending your response to this letter, I will hold my April 14th request
in abeyance.

Please provide your answers to these questions no later than
Friday, May 5.

Thank you for your assistance.

Sincerely,

James Abourezk
Chairman
Subcommittee on Administrative
Practice and Procedure
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Exhibit 80: Staats Letter of May 8, 1978, Regarding Request for

Further Clarification of Comptroller General's Decision of

April 12, 1978 (Exhibit 37)^

COMPTROU-ER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20S48

B -130 441 May 8> 1978

The Honorable James Abourezk
Chairman, Subcommittee on Adminis-
trative Practice and Procedure

Committee on the Judiciary
United States Senate

Dear Mr. Chairman:

This is in response to your letter of April 2 7, 1978, in which
you seek further clarification of our opinion, B -130441, April 12,

1978, concerning the authority of the Department of Justice to retain
unsupervised private counsel to represent Government employees
in civil suits brought against them in their individual capacities.

You state your view that the legislative history of 28 U.S. C.

§§ 515(b) and 543 shows that whenever the Attorney General is

protecting the interests of the United States within the meaning of
28 U. S. C. §§ 516-517, by hiring private counsel. Congress intended
that such hiring must be in compliance with the requirements of
sections 515(b) and 543. You then reason that because we hold that

the requirements of sections 515(b) and 543 need not be followed
in cases involving Government employees sued in their individual
capacities, (arising out of conduct performed within the scope of

their employment) that it is our position that no "516-517 interest"
is involved in such cases. Based upon this belief, you raise
several legal arguments and questions and ask that we "clarify" our
position by responding to them.

Alternatively, in the event your understanding of our Opinion
is not accurate (and we have found that the "interest" involved in
these suits can be classified as a section 516-517 interest), you
request that we explain the basis for the Attorney General's authority
to retain independent private covinsel in light of certain provisions
of sections 516 and 517 and section 17 of the Judicial Department
Act as you construe them, and in light of your view of an explanation
by our Deputy General Counsel Mr. Milton Socolar "that GAO had
found no such authority to exist.

"

We do not hold that the "interest" involved in the suits at issue
cannot be classified as a "section 516-517 interest. " It is our view,
as stated on page 3 of our April 12 opinion, that the United States
is interested within the meaning of 28 U.S.C. §§ 516 and 517 in suits
Frought against Government employees in their individual capacities
resulting from conduct performed within the scope of their employment.
(See also page 2 of our explanatory letter of April 24, 1978, to you.)

1/ See exhibit 76 for analysis of April 12,
1978, decision and this letter.
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However, we do not agree with your interpretation of the legis-
lative history of sections 515(b) and 543.. Our interpretation, as ex-
plained at pages 3 and 4 of the Opinion, is that the mandates of sections
515(b) and 543 were not designed to apply in cases where a Federal
employee is sued in his individusil capacity under the circumstances
described in the Attorney General's Order. Thus, those sections
do not bar the Attorney General from hiring co\insel without regard to

procedures specified therein.

Because it is our view that the interest involved in the suits in

question "can be 'classified* as a section 516-517 interest, " it is

unnecessary to answer questions two and four of your letter since they
are predicated upon the understanding that we held to the contrary.
In answer to questions one and three, there is no specific statutory
authority to hire unsupervised outside counsel to represent employees
under the circumstances described in the Attorney General's Order
However, sections 516 and 517 do authorize use of Department appro-
priations to protect an interest of the United States. One such interest
is the representation of Federcil employees under these circumstances.

It is a settled rule that, where an appropriation is made for a
particular object, it is also available for expenses which are necessary
or incident to the proper execution of the object, unless there is another
appropriation which makes more specific provision for such expenditures^
or unless they are prohibited by law. 50 Comp. Gen. 534; 38 id. 782;
2 7 id. 419. Under the conflict of interest circumstances enumerated
in tEe Attorney General's Order, the only means for him to fulfill his
duty under sections 516 and 517 to protect the interests of the United
States is to retain private counsel who are not under his supervision,
since use of Department officers -specially retained or otherwise -would
violate the judiciail canon of ethics. Since in light of their underlying
purpose we do not view sections 515(b) and 543 as prohibiting such ex-
penditures, in the limited circumstances at issue, we see no basis upon
which to object to the Attorney General's policy.

In the final analysis, the difference between us lies in the
approach taken with regard to an apparent dilemma inherent in
applying the statutes involved to the situations covered by the
Attorney General's policy.

There is no question but that the Department of Justice is

authorized to pursue the interests of the United States in matters
of litigation. And, as the courts have stated, providing legal
counsel for employees in the cases under consideration serves a

- 2
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legitimate United States interest. The apparent dilemma is

caused by those statutes which by their terms provide for legal
covmsel to be under oath to the United States, while here the

very reason for going to outside counsel is because of the
conflict inherent in the assignment of counsel sworn to the
United States to represent the individuals involved.

As we understand your position, you would conclude that

the Department has only one option—that is, to forego pursuit
of these legitimate interests of the United States. It is our
opinion, however, that the statutes were not intended to make
it inappropriate for the Department of Justice to pursue such
interests. In other words, given the special circumstances
of representing employees in conflict situations, we believe
that the fundamental statutory authority of the Department to
attend to the litigative interests of the United States is apart
from the statutory provisions regarding use of Department
attorneys which were enacted in the context of suits to which
the United States is a party.

I hope this has accomplished the clarification which you
seek.

3infr«i;^ yours,/1 /J /

/44UM
Comptroller General
of the United States

o
- 3 -










