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The Legal Consequences of the Cessation or

Diminution of Insurable Interest under

Life Insurance Policies.

Paper read before the Association of Life Insurance Counsel, December 3,

1918, by George H. Wilson, General Attorney of the Fidelity

Mutual Life Insurance Company of Philadelphia, Pa.

The question, What constitutes an insurable interest on the

part of the assured, beneficiary or assignee under a life policy-

sufficient to place the policy at its inception outside the pale of

wager contracts? is entirely outside the scope of this paper.

Suffice it to say, that is a broad question and one as to which

there is much contrariety of opinion.

The precise question with which we propose to deal is this:

Taking it for granted that, at the inception of the policy, the

person in whom the beneficial interest is placed has an insurable

interest to the full amount of the policy, how will a diminution

or cessation of that interest before the policy matures affect his

right to the proceeds?

The third section of the English Statute, 14 G. 3, c. 48,

enactedin 1774, was designed to settle this question in England.

It reads as follows:

"III. And be it further enacted, that in all cases where '

the insured hath interest in such life or fives, event or

events, no greater sum shall be recovered or received from
the insurer or insurers than the amount or value of the
interest of the insured in such life or lives, or other event
or events."

"To this section," says Bunyon, "it is obvious that two

constructions may be given, the first, that no greater amount
shall be recovered than the value of the interest at the time that

the policy is effected, which would give the rule that no insur-

ance should be effected to a greater extent than the value of the

interest of the insured; or secondly, that no greater amount
shall be recovered than the value of the interest of the insured at

the time of the recovery or payment of the claim, which latter

construction would cut down the contract to that of an indem-

nity only. Of these constructions the latter was formerly pre-
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ferred, on the authority of the late leading case of Godsall vs.

Boldero, 1 now overruled. In this case, which now possesses an

historical rather than a practical interest in the Law of Life

Assurance, the plaintiffs, who were creditors of the late Mr.
Pitt, insured his life to secure the amount in which he was in-

debted to them ; and the debt having been paid by his executors

out of a sum of money voted by Parliament for the liquidation

of his debts, it was held that the assured could not recover

upon the policy." 2

Again, says Bunyon: "The overruling of this case was
certainly only a question of time, but such is the genius of the

English law that time-honoured blots become stereotyped upon

its pages, until at last it is often thought that the statutory

knife can alone erase them." 3

The principle laid down in this case was indeed a "time-

honored" blot on the pages of the English law, because it re-

mained there from 1803 to 1854; and it was not removed there-

from by the "statutory knife," but by the case of Dalby vs.

The India and London Assurance Company. 4

The facts of the Dalby case, decided by Baron Parke, later

Lord Wensleydale, in the Exchequer Chamber in 1854, are

briefly these : The Anchor Life Assurance Company had granted

one Wright several policies, aggregating £3,000, on the life of

the Duke of Cambridge. The Anchor Company deemed it

expedient to protect itself against insurance on any one life in

excess of £2,000. It therefore took out a policy of counter-

insurance on the life of the Duke for £1,000 in The India

and London Assurance Company. After the issuance of this

policy by the India Company, the Anchor Company by agree-

ment with Wright, its assured, took up and cancelled its

several policies for £3,000. But Dalby, one of the Directors of

the Anchor Company, acting on its behalf as trustee, kept in

force, by the payment of the premiums till the Duke's death,

the policy issued by the India Company. It was upon this

policy that suit was brought. The Court, commenting on

(1)9 East. 72.

2) The Law of Life Assurance, by C. J. Bunyon, 2d ed. 21-22.

3) Id. 2d ed. XXIII.
(4) 15 Com. Bench 365, 3 C. L. R. 61, 18 Jur. 1024, 24 L. G. C. P. 2, 3 Wkly. Rep. 116,

80 E. C. L. 365.
See also Law vs. The Indisputable L. A. C , 1 Kay and J, 223.
In re trusts of Stone's Will, 5 Jur. N. S. 1154.
Phillips vs. Eastwood, Ca. Temp. Sugd. 291.
Barber vs. Morris, 1 Moo. and R. 66.

Humphrey vs. Arabin, 1 L. and G. Cas. tem. Pluukett, 322.
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Section III of the Statute above quoted, observed, "What is

the meaning of this provision ? On the part of the plaintiff it is

said that the right of the party assuring to recover is limited to

the amount of his interest when he effects a policy; otherwise,

under colour of a small interest, a wagering policy might be

effected for a large amount, as it might if Section 1 stood alone.

The right to recover is therefore limited to the amount of the

interest at the time of effecting the policy
;
upon that value the

assured must have the amount of the premiums calculated ; if he

states it truly, no difficulty can occur. He pays in the annuity

for life the fair value of the sum payable on death. If he mis-

represents by overrating the value of the interest, it is his own
fault in paying more annuity than he ought, and he can recover

only the true value of the interest in respect of which he effected

the policy; but that value he can recover. By the first section

the assured is prohibited from effecting an assurance on a life

or on an event in which he ' shall have ' no interest, that is at

the time of insuring, and then the third section requires that

he shall recover only the interest that he had. If he has an

interest when the policy is made he is not wagering or gaming,

and the prohibition of the statute does not apply to his case.

On the other hand, the defendants contend that the mean-

ing of this section is, that he shall recover no more than the

value of the interest at the time of its recovery. The words

must be altered materially to limit the sum to be recovered to

the value at the time of the death, or if payable at a time after

death, then when the cause of action arises. And after showing

that such a construction would alter the express words of the

contract, from a contract to pay a fixed sum to one to pay a

fluctuating amount, or even nothing at all, notwithstanding the

invariable amount of the premium, added: This seems so

contrary to practice and fair dealing and common honesty, that

this construction cannot, we think, be put upon this section.

The only effect of the statute is to make the assured value his

interest at its true amount when he makes the contract.
'

'

1

We can hardly resist the temptation to dwell on this case,

because it has furnished us a true interpretation of the nature of

a life insurance policy, namely, that it is not a contract of in-

demnity, but is a contract to pay a stipulated sum of money
upon the happening of a stipulated event or the arrival of a

(1) The Law of Life Assurance, by C. J. Bunyon, 2d ed. 23-24.
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stipulated time; it overruled Godsall vs. Boldero, supra; and

proclaimed the principle : That, in the absence of any controlling

provision in the contract, the holder of a life insurance policy,

valid at its inception, is entitled to recover the full amount of

the insurance, regardless of subsequent diminution or cessa-

tion of his insurable interest.

The Dalby case thus settled the law in England in a manner

just and equitable, in our judgment, to all parties concerned in

such contracts, and not in conflict with the statute, nor with

what might be considered a sound public policy. Its doctrine

has been approved and applied by many American courts of last

resort. That it has not been approved and applied by all, when
opportunity has been offered, seems a cause for much regret.

But let us not lose hope. Sixty-three years is rather a short

time within which to expect the better opinion to become

unanimous.

We have called the doctrine of this case "the better opinion

"

advisedly, because that puts us in good company. Mr. Justice

Clifford, of the Supreme Court of the United States, called it

"the better opinion" in 1871. In affirming the decree in the

Bailey case 1 he said: "Policies of life insurance are governed,

in some respects, by different rules of construction from those

applied by the courts in case of policies against marine risks

or policies against loss by fire. Marine and fire policies are

contracts of indemnity, by which the claim of the insured is

commensurate with the damages he sustained by the loss of, or

injury to, the property insured. . . . Life insurances have

sometimes been construed in the same way, but the better

opinion is that the decided cases which proceed upon the ground

that the insured must necessarily have some pecuniary interest

in the life of the cestui qui vie are founded in an erroneous view

of the nature of the contract; that the contract of life insurance

is not necessarily one merely of indemnity for a pecuniary loss,

as in marine and fire policies; that it is sufficient to show that

the policy is not invalid as a wager policy, if it appear that the

relation, whether of consanguinity or of affinity, was such,

between the person whose life was insured and the beneficiary

named in the policy, as warrants the conclusion that the bene-

ficiary had an interest, whether pecuniary or arising from de-

pendence or natural affection, in the life of the person insured.

(1) The Phoenix Mutual Life Ins. Co. vs. Bailey, 80 U. S. 616, 24 L. ed. 501.
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Dalby vs. India and Lon. Ins. Co., 15 C. B., 365; Loomis vs*

Eagle L. & H. Ins. Co., 6 Gray, 396; Lord vs. Dall, 12 Mass.,

118; Trenton L. & F. Ins. Co. vs. Johnson, 4 Zab., 576; Rawls

vs. Am. L. Ins. Co., 36 Barb., 357; S.C., 27 N. Y., 282. Insurers

in such a policy contract to pay a certain sum, in the event

therein specified, in consideration of the payment of the stipu-

lated premium or premiums, and it is enough to entitle the

insured to recover if it appear that the stipulated event has

happened, and that the party effecting the policy had an

insurable interest, such as is described, in the life of the person

insured at the inception of the contract, as the contract is not

merely for an indemnity, as in marine and fire policies."

We must confess that we have been unable to see just what
these passages, quoted from Justice Clifford's opinion, were

intended to contribute to the result arrived at in the decision.

Nevertheless the Supreme Court was soon to have an oppor-

tunity to apply to a case in point the principles of the Dalby

case, thus approved by Justice Clifford; because little more

than six years had elapsed since the decision in the Bailey

case when the case of The Connecticut Mutual Life Insurance

Company, plaintiff in error, vs. Schaefer, 1 was decided in the

Supreme Court of the United States, April 30, 1877. In this

case the question was squarely raised whether, if a wife's in-

surable interest in the life of her husband is terminated by
divorce, her right to recover the proceeds of a policy, issued be-

fore the divorce and in which she was at ah times beneficiary

till her divorced husband's death, was also terminated by the

divorce. It was held that it was not. The policy in this case

was issued July 25, 1868, on the joint lives of George F. and

Francisca Schaefer, then husband and wife, payable to the

survivor on the death of either. In January, 1870, they were

divorced, and alimony was decreed and paid to the wife, and

there was never any issue of the marriage. They both subse-

' quently married again, after which, in February, 1871, George

F. Schaefer died. " One premium became due after the divorce,

and Francisca Schaefer herself attended to the payment of it,

paying the cash portion, and authorizing her son to sign the for-

bearance note, as it is called. He did so in the name of both

parties insured, thus: George F. & F. Schaefer. . . . This

action was brought by Francisca, the survivor. On the trial of

(1) 94 U. S. 457; 24 L. ed. 251.
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the cause, several exceptions were taken by the defendant, the

Insurance Company, to the rulings and charge of the court,"

and writ of error was brought to the Supreme Court of the

United States to reverse the judgment for alleged error in said

rulings and charge. One of the exceptions to the charge of the

court related "to the alleged failure of interest of the plaintiff

in the policy, caused by the divorce of the insured parties."

Mr. Justice Bradley, delivering the opinion of the court,

said :
" The policy in question might, in our opinion, be sustained

as a joint insurance, without reference to any other interest,

or to the question whether the cessation of interest avoids a

policy good at its inception. We do not hesitate to say, how-

ever, that a policy taken out in good faith and valid at its in-

ception, is not avoided by the cessation of the insurable interest,

unless such be the necessary effect of the provisions of the

policy itself. Of course, a colorable or merely temporary

interest would present circumstances from which want of good

faith and an intent to evade the rule might be inferred. And in

cases where the insurance is effected merely by way of indemnity,

as where a creditor insures the life of his debtor, for the purpose

of securing his debt, the amount of insurable interest is the

amount of the debt. But supposing a fair and proper insurable

interest, of whatever kind, to exist at the time of taking out

the policy, and that it be taken out in good faith, the object

and purpose of the rule which condemns wager policies is

sufficiently attained; and there is then no good reason why the

contract should not be carried out according to its terms. This

is more manifest where the consideration is liquidated by a

single premium paid in advance, than where it is distributed in

annual payments during the insured life. But in any case it

would be very difficult, after the policy had continued for any

considerable time, for the courts, without the aid of legislation,

to attempt an adjustment of equities arising from a cessation of

interest in the insured life. A right to receive the equitable

value of the policy would probably come as near to a proper

adjustment as any that could be devised. But if the parties

themselves do not provide for the contingency, tbe courts can-

not do it for them."

Justice Bradley then recited a portion of the Statute of 14

Geo. Ill, ch. 48, and, after stating the interpretation put upon

this statute by Baron Parke in the Dalby case, he said: "As
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thus interpreted, we might almost regard the English statute

as declaratory of the original common law, and as indicating

the proper rule to be observed in this country where that law

furnishes the only rule of decision. Be this, however, as it may,

in our judgment a life policy, originally valid, does not cease to

be so by the cessation of the assured party's interest in the life

insured."

Divorce of the insured and beneficiary, more than any other

one cause, has brought the question which we are discussing

before the courts for consideration and decision. But before

discussing the divorce cases further, I would like to call your

attention to other kinds of cases.

Almost eight years before the decision in the Bailey case,

and fourteen years before the decision in the Schaefer case, the

case of Rawls vs. American Mutual Life Insurance Company 1

was decided in the Court of Appeals of New York. The policy,

for $5,000, was issued on the life of Fish, the debtor, payable

to the plaintiff, his creditor. The plaintiff's debt, at all times,

amounted to more than the face of the policy, and he "applied

for and obtained it as the creditor of Fish, to protect his interest

as such creditor, in Fish's life. He took the initiatory steps for

procuring the policy; the application stated it to be for his

benefit; he paid the original and all subsequent premiums; it

was delivered to him, and he sues upon it as the party in in-

terest." Defendant's counsel insisted that the plaintiff should

have been non-suited, for the reason that his demand against

Fish was barred by the statute of limitations at the time Fish

died. This position was declared untenable for the reason that

the defendant could not say that Fish ever refused, or would

have refused, to pay the debt he owed the plaintiff, on that

ground; that this was a matter personal to Fish himself, and a

defense which he alone could interpose in an action for the

debt; that he was morally bound to pay the debt, and the de-

fendant could not repudiate it for him ; that the plaintiff, there-

fore, had such an interest in the life of Fish, at the time he died,

as kept the policy good. One of the judges thought the case

should be reversed on the ground of want of insurable interest

in the plaintiff, after the statute of limitations had run on his

action, but I think we will all agree that the majority of the

court was right in refusing to hold that, because the statute of

(1) 27 N. Y. 282. See also Manhattan Life Ins. Co. vs. Hennessy, 99 Fed. 66, (Tex.).
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limitations had run against the debt, the plaintiff's insurable

interest was thereby terminated. However, our chief interest

in this case is found in the opinion of Judge Wright, who said

:

"But in the contract of life insurance it is enough that the party-

effecting the policy had an insurable interest at its inception;

and it is not required that that interest should continue and
exist at the time of the death of the person whose life is insured,

to entitle the holder of the policy to recover." Judge Wright
then cites and quotes from the opinion of Baron Parke in the

Dalby case and follows it with this comment: "In the latter

case it was held that a life policy was not in its nature a con-

tract of indemnity, but was what it purports to bexm its face,

a contract to pay a certain sum in the event of death; and if

made by a person having an interest in the duration of the life,

it was sufficient to make it valid in point of law that that

interest existed at the time of making the policy. It seems

remarkable to me that any other view should be taken of the

question. The contract is not to make any loss good, or to

make compensation. The debt is not insured. It is an absolute

contract to pay, not the amount of a loss as damage arising

from a death, but a specified sum of money upon the termination

of the life insured."

The Rawls case was followed in 1869 by the Supreme Court

of Rhode Island in Mowry vs. Home Life Ins. Co. 1 which was
also a case of debtor and creditor insurance. Among the

several objections made to the charge of the trial court to the

jury is the following: "That the judge did not charge, that if

any pecuniary interest the plaintiff had in his uncle's life at the

date of the policy had been discharged by payments from his

uncle or from the Brooklyn Life Insurance Company, the

plaintiff could not recover." Commenting on this objection the

Court said: "If the plaintiff had an interest at the commence-

ment of the policy (if an interest was required), it is not neces-

sary that interest should exisit at time of suit. Rawls vs.

American Mutual Life Insurance Co., 36 Barb., 357. If the

parties had wished to make it a mere contract to guarantee a

debt, they could have done so. They have not done so. We
consider it settled by the authorities, that a life insurance

policy is not in any proper sense a contract for indemnity. It

is indeed necessary in New York, and according to some of the

(1) 9 R. I. 346.
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other authorities, that the insurer of the life of another should

have some interest at the time of insurance, but what that may-

be is left very much undefined. The reasons generally given for

requiring an interest as matter of public policy, do not seem

very forcible." . . .

It has been held in Pennsylvania, in the case of Scott vs.

Dickson, Administrator, decided by the Supreme Court in

1885 that a surety on an official bond has an insurable interest

in the life of the obligor and that his right to receive the amount
of a policy on the obligor's life, issued for his benefit, is not

affected by the fact that no breach of the conditions of the bond
ever occurred. After referring with approval to the Dalby and

Schaefer cases, supra, Mr. Justice Paxson, who delivered the opin-

ion of the Court, continuing said : "It requires but a moment's

reflection to see that this rule is based upon sound principles.

It treats a contract of life insurance, not as a contract of indem-

nity, as in the case of fire or marine insurance, but as a contract

to pay a certain sum of money in the event of death. And if

the policy fell with the cessation of insurable interest it would

lead to this result. A is a creditor of B to the extent of $1,000

and insures his life to that amount. He continues the policy

until he has paid in premiums say $1,100. B then pays the

debt. If the policy ceases as soon as the debt is paid, A loses

all he has paid, and in reality is out of pocket $100, although

he has received his debt in full. Applying these principles to

the case in hand, when Mr. Scott became Dickson's bail on his

official bond, he had an interest in his life which he could have

protected by taking out a policy directly thereon. That he was

never called upon for payment upon this bond is not to the

purpose; he might have been; he was liable for any breach of

it, and this liability constituted an interest in the life of Dickson,

and this interest existed at the time of the alleged assignment of

the policy."

This case was followed in the Appeal of Corson, executor,

decided in 1886, 113 Pa., 438. The Appeal of Corson was a

case of debtor and creditor insurance, and it was held that the

fact that the creditor's insurable interest had ceased to exist at

or prior to the death of the insured did not, as against the

personal representatives of the insured, deprive him of the

right to receive the insurance money. The Court said: "It has

(1) 108 Pa. 6.
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been said, however, on the authority of Godsall vs. Boldero, 9

East., 72, that an insurance upon the life of a debtor, in behalf

of a creditor, is in legal effect but a guaranty of the debt, and
if the debt is paid, the insurance is at an end; but it is now-

settled that this case is not the law; it was directly drawn in

question and was expressly overruled in Dalby vs. India &
London Life Ins. Co., decided in the Exchequer Chamber,

15 C. B., 365. The law seems to be well settled that it is

wholly unnecessary to prove an insurable interest in the life of

the assured, at the maturity of the policy, if it was valid at its

inception, and in the absence of express stipulation to the

contrary, the sum expressed on the face of the policy is the

measure of recovery: Rawls vs. American Mut. Ins. Co.,

27 N. Y., 282; Mowry vs. Home Ins. Co., 9 R. I. (1869); Hoyt
vs. New York Life Ins. Co., 3 Bosw., 440; Phoenix Mut. Ins.

Co. vs. Bailey, 13 Wall., 616. The doctrine of all the cases to

which our attention has been called is, that if the policy was

originally valid, it does not cease to be so by cessation of interest

in the subject of insurance; unless such be the necessary effect

of the provisions of the instrument itself."

In Rittler vs. Smith, 1 decided by the Court of Appeals of

Maryland in 1889, it was held: "A creditor who takes out in-

surance certificates, amounting to $6,500, on the life of his

debtor, who owes him $1,000, the insurance being taken out in

mutual aid associations, where the amount to be realized de-

pends on the number and solvency of the members, and the

creditor paying the mortuary dues and assessments, and actually

realizing only $2,124.82 on the certificate, on the debtor's

death, is entitled to retain the balance remaining, after deduct-

ing the debt, interest and expenses." We hold no brief for the

judgment actually arrived at, and we do not cite it for the

purpose of defending it. It has been criticized, 2 perhaps

justly, on the ground that such a rule would seem entirely too

loose, and itself too speculative, to admit of anything like a

reasonable and practical application, even if it is to be considered

as resting upon sound doctrine, rather than as repugnant to

the spirit, if not directly opposed to the letter, of the law in

regard to wagering contracts. We refer to the case for the

purpose of quoting the following interesting remarks of Judge

(1) 16 Atl. Rep. 890.

(2) See opinion of Lumpkin, P. J., in Exchange Bank, etc., vs. Loh, 104 Ga. 446,
44 L. R. A. 372.
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Miller: "The question as thus presented is an interesting one,

is of first impression in this State, and has been very ably

argued. On the part of the appellant it is contended that

where a creditor, with his own money, and for his own account,

effects and keeps up an insurance on the life of his debtor, the

whole of the proceeds belong to him unless it appears that he

has gone into it for the mere purpose of speculation, which, in

this case, is expressly negatived by the answer, the averments

of which must be taken as true, the case having been heard on

bill and answer. On the other hand, counsel for the appellee

contend that where the creditor receives more than enough to

reimburse him for his debt and outlay, with interest, he will,

as to the balance, be regarded as a trustee for the personal

representative of the debtor; that the law says to the creditor

in such a case: 'You may protect yourself. You may by
insuring your debtor's life, secure your debt with all outlay and

expenses. You may make yourself whole, but you shall not

have a greater direct pecuniary interest in his death than you

may have in his life.' There have been numerous decisions

upon this subject, some of which are conflicting. On many
points, however, bearing upon the question, there is a general

concurrence of judicial opinion and authority. For instance,

it is generally held by the courts in this country that one who
has no insurable interest in the life of another cannot insure

that life. Such insurances are considered gambling contracts,

and for that reason void at common law, apart from any statute

forbidding them. In England they were held valid at common
law, but were prohibited as introducing a ' mischievous kind of

gaming' by the first section of the statute (14 Geo. Ill, c. 48).

The effect of this section, as construed by the English courts,

is to make the law of England, by act of Parliament, the same

as it has been held to be by the courts in this country without

such an act. In some cases they have been denounced as void,

not simply because they tend to promote gambling, but because

they are incentives to crime. The force of this latter suggestion

has been, and may well be, doubted. It means that one not

related or connected by consanguinity or marriage, who may
have a direct pecuniary interest in the speedy death of an-

other, will thereby be'tempted to murder him, though he knows

that hanging is the penalty for such a crime. This doctrine,

carried to its logical result, has a far-reaching effect. It strikes
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down every legacy to a stranger which may become known to

the legatee, as is frequently the case before the death of the

testator. It makes void every similar limitation in remainder

after the death of a life-tenant. Every like conveyance of

property, in consideration that the grantee shall support the

grantor during his life, falls under the same condemnation. Yet

we know of no case in which a court has declared such testa-

mentary dispositions or conveyances to be void on this ground.

Other instances, in which the same result would follow from the

application of this doctrine, could be readily suggested, but we
need not pursue the subject further. All the authorities also

concur in holding that a creditor has an insurable interest in the

life of his debtor. In England it was at one time held that

though the creditor had an insurable interest at the time the

policy was issued, yet, if his debt was paid in the life-time of

his debtor, and his interest had therefore ceased, he could not

recover, because the contract of life insurance, like insurances of

property, was one of indemnity. But this doctrine has long

since been repudiated, and the settled rule in England now is

that a life insurance in no way resembles a contract of indem-

nity, but is an agreement to pay a certain sum of money upon

the death of the person insured, in consideration of the due

payment of a certain fixed annual sum or premium during his

life, and hence, if the contract be valid at the time it was

entered into, notwithstanding the fact that the interest of the

creditor has ceased during the life of his debtor, he may still

recover on the policy, though the result may be that he will

be twice paid for his debt—once by his debtor and again by

recovery on the policy. Dalby vs. Assurance Co., 15 C.B., 365.

The same construction of the contract has been approved and

adopted by this court. Emerick vs Coakley, 35 Md., 193;

Whiting vs. Insurance Co., 15 Md., 326."

An interesting Tennessee case is Sides vs. Knickerbocker

Life Ins. Co., 1 decided by the U. S. Circuit Court, Western

District, Tennessee, May 26, 1883. The policy was for $2,000,

on the life of W. D. Dunn "for the benefit of William Sides,"

the plaintiff. "The life assured was, under his father's will, the

owner of certain real property in Memphis to the extent, how-

ever, of only a life estate, the remainder interest belonging to

his children. He leased the lot for 15 years to Sides by an

(1) 16 Fed. 650.
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ordinary lease, which did not, in terms, authorize the removal

of any improvements the lessee might make, or contain any

covenants in respect to improvements, except such as bound
the lessee to pay the ground rents and taxes, and secured their

payment. Dunn died within about 1 1 months of the expiration

of the lease, and Sides surrendered the property, including

improvements which had cost him $4,600, and were proved to

be worth about $2,300, if they had been removed, which could

have been done without injury to the soil, being ordinary frame

dwelling-houses. At the time of the execution of the lease,

fearing Dunn might die and terminate it, Sides procured this

policy of insurance on his life, which, in form, purports to be

taken out by Dunn for the benefit of Sides, who, in fact, paid

the premiums, although the receipts appear to have been made
as if the money had been paid by Dunn. The agents of the

company knew all the facts as to the lease, the beneficial

interest of Sides, that he really paid the premiums, and that

the contract was made with him. Sides paid the premiums for

15 years, amounting to nearly $1,400, the last premium being

made in ignorance of the fact that Dunn had died three or four

days before it became due. The defense made was that Sides

had no insurable interest in Dunn's life, except for the one

year's rental value between the death of Dunn and the expira-

tion of the lease, which was proven to be $660, and as Sides

owed the company $680 for deferred one-half premium notes,

nothing was due on the policy." Judge Hammond in the

course of his opinion said: "But it is now, since Godsall vs.

Boldero was overruled, never a defense to the insurer that the

interest of the policy-holder has lessened or ceased. Our public

policy goes no further than to prevent unseemly, if not dan-

gerous, speculation in the duration of human life, and has no

other concern with the contract than this. It does not under-

take, with apprehensive nicety, to measure the loss or the

insurable interest, lest the assured get more than he loses, and

be thus tempted to promote the death, that is so important a

factor in the problem. It does not undertake to protect the

parties on either side against bargains that turn out to be un-

profitable when death steps in to make plain that which was

before uncertain, and impresses on the transaction the precise

value of the bargain. It will tolerate no subterfuges of evasion

which permit wagering in the duration of human lives, so liable
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to become enticing to a human nature overfond of dealing in

"futures" of all kinds; but it cannot be invoked to relieve in-

surers against overestimates of the value of the insurable

interest, or the assured from larger premiums than the insurance

was worth."

One more Tennessee case, Wurzburg vs. New York Life

Ins. Co. and Specialty Manufacturing Co., 1 was decided by the

Supreme Court of Tennessee May 11, 1918. Briefly stated, the

facts are: On February 5, 1913, the New York Life Insurance

Company issued a policy for $10,000 on the life of Seymour
Wurzburg, who was then the general manager of the defendant,

the Specialty Manufacturing Company. This Company was

the beneficiary and paid all the premiums. Wurzburg
severed his connection with the Company in October, 1915,

and died in October, 1917. The insurance company paid the

proceeds of the policy into court. The plaintiff, as admin-

istrator of the insured, claimed them on the ground that after

the insured "severed his connection with the manufacturing

company, the said company had no further insurable interest

in his life and that, as to the company, the policy of insurance

became a mere wagering contract and the company was only

entitled to be reimbursed out of the proceeds its actual outlay

for premiums. '

' After stating the facts and the ground on which

plaintiff's claim was based, Judge Green, continuing his opinion,

said: "The Chancellor rendered a decree in favor of the manu-

facturing company for the entire amount of the policy, and from

this decree the administrator has appealed. We think the

Chancellor was correct. At the time this policy was issued the

manufacturing company undoubtedly had an insurable interest

in the life of Wurzburg. He was, as appears from the admin-

istrator's bill, familiar with the business in which the company

was engaged, managed the same, and was 'its guiding spirit,'

in the language of the bill. . . . Since this contract was

valid when made, it did not become subsequently invalid when
Wurzburg's connection with the manufacturing company
ceased. This question has been settled in principle in this

jurisdiction by MarqUet vs. Insurance Co. . . . We can see

no difference in principle between the case before us and those

(1) 203 S. W. Rep. 332. Accord: Keckley vs. Coshocton Glass Co., 86 Ohio St. 213,
99 N. E. 299, Ann. Cas. 1913 D, 607. But, see Cheeves vs. Anders, Admx., 87 Tex. 287,
283 . W. 274, 47 Am. St. Rep. 107, also Ruth vs. Flynn, 142 Pac. 194, (Col.), Victor
vs. Louise Cotton Mills, 16 L. R. A. (N. S.) 1023 (N. C).
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cases in which the wife, holding a valid policy of insurance on

her husband's life, obtained a divorce prior to the maturity of

the policy. Moreover, the manufacturing company in this

case is entitled to the full amount of the policy. This is true

because a policy of life insurance is not now held to be a mere

contract of indemnity, but is a contract to pay the beneficiary

a certain sum of money in the event of death."

Presiding Justice Lumpkin of the Supreme Court of Georgia,

who delivered the opinion in the case of Exchange Bank of

Macon vs. Loh, 1 decided in 1898, positively refused to concede

that the Dalby case and those following it furnished sound

guidance for deciding cases of debtor and creditor insurance,

where the insurable interest of the creditor had diminished or

ceased after issuance of the policy. He said: "Our first propo-

sition is that effecting insurance for the purpose of securing an

indebtedness is a contract of indemnity, and nothing else. We
have the utmost confidence in the correctness of this assertion.

Indemnity is the only logical end to be attained by a transaction

of this kind. What possible right has a creditor to be the bene-

ficiary of such insurance except to protect himself against loss?

And what is such protection, if not indemnity? Notwithstand-

ing the fact that eminent jurists have held otherwise than as

above laid down, we cannot help thinking that this is a very

plain proposition, and one as to which there ought to be no

serious difference of opinion. . . . Whenever it is admitted

that a contract of life insurance made for the benefit of a creditor

is not one having indemnity for its object, we necessarily stamp

it as a purely wagering contract. There is much reason for the

position that even ordinary contracts of life insurance, whereby

a man insures his own life for the benefit of those dependent

upon him, are contracts for indemnity merely; but we do not

care to enter upon a discussion of this question, or assail the

great current of authority tending to establish the contrary,

this being a matter not involved in the case now before us.

Accordingly, we will adhere strictly to our text, which is that

life insurance effected to secure a debt is, and can be, for

nothing else but indemnity against loss."

Justice Tumpkin specifically approves the doctrine of

Godsall vs. Boldero and rejects the doctrine of the Dalby case.

In support of his conclusion he quotes Porter, Ins. 2d ed. p. 13,

(1) 104 Ga. 446, 44 L. R. A. 372.



to the effect that the decision in the Dalby case "was based

upon a misinterpretation of the English 'Gambling Act,' and

divers misconceptions of the real nature of a contract of life

insurance effected for securing a creditor." Judge Little, who
wrote a specially concurring opinion, thought that the con-

clusion reached by the Court was right, but was "put upon a

wrong doctrine." Many of you may think that the result

reached in this case was right, but I cannot bring myself to that

way of thinking.

But it is in some of the divorce cases that an almost shocking

miscarriage of justice has been accomplished, it seems to me,

through failure to apply the principles laid down by the Dalby,

Schaefer, and similar cases. And I am thinking at this moment
of two cases, recently decided by the Kentucky Court of

Appeals, namely, Western & Southern Life Ins. Co., Appt., vs.

Carrie Webster, 1 and Western & Southern Life .Ins. Co., Appt.,

vs. Nagel. 2 In the first of these cases, decided in 1916, the

insured's beneficiary was the plaintiff. In the second case,

decided in 1918, the same insured's administrator was the

plaintiff. I will state the facts of the first case and the points

raised by the pleading as briefly as possible. The plaintiff was

married to one Weesner in 1906. In 1907 Weesner in6ured his

life in the defendant company, designating the plaintiff as

beneficiary and reserving the right to change the beneficiary.

In 1909 a judgment was rendered divorcing the plaintiff and

Weesner and annulling the marriage as void ab initio, because,

at the time of the marriage, Weesner had a living wife from

whom he had not been divorced. The plaintiff married again.

It was alleged that she paid the first and all subsequent premiums

on the policy and kept it in force till Weesner's death in 1915.

In the second paragraph of its answer defendant denied that

plaintiff "was the legal wife of the insured, or that she had any

insurable interest in his life, and tendered and paid into court

the sum of $287.70, alleged to be the total amount of premiums,

with interest and costs then accrued, paid by plaintiff, which

it asked that plaintiff be required to accept in full settlement of

all demands. In the third paragraph defendant alleged that

if plaintiff ever had any interest, insurable or otherwise, in the

(1) 172 Ky. 444, 189 S. W. 429, L. R. A. (1917, B) 375.
(2) 203 S. W. 192, 52 Ins. L. J. 21.
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policy of insurance sued on, or in the life of James P. Weesner,

such rights were terminated by the judgment of divorce."

Under preemptory instructions the jury returned a verdict in

favor of the plaintiff for the full amount of the policy. De-

fendant appealed. Judge Clarke, delivering the opinion of the

Court on the Appeal said: "Although she had an insurable

interest such as authorized her to pay the premiums so long as

she and the insured lived together as husband and wife, without

contravening public policy against wagering contracts, when
that relationship ceased, she no longer had any interest in his

life, and could not then pay premiums to keep alive insurance

upon his life without engaging in a wagering contract. There

can be no doubt that after her marriage to the insured was an-

nulled, she had no insurable interest in his life, since her insur-

able interest was based upon a mere cohabitation, which could

not survive the existence of the relationship. This case is in no

wise analogus to the cases where one of the two dies while the

relationship exists, and the survivor is permitted to collect the

policy. The policy here not only did not mature while the con-

ditions creating an insurable interest existed, but in order to

mature the policy it was necessary for appellee to pay the pre-

miums for more than five years upon a policy insuring a life in

which she had no insurable interest. In Sea vs. Conrad and

Schauberger vs. Morel, supra, it was held that a life insurance

policy containing a change of beneficiary clause was the property

of the insured even if the premiums were paid by the beneficiary.

The policy here, then, since it contains such a clause, was the

property of Weesner, and appellee had no interest in same ex-

cept as beneficiary subject to his right of change, and conse-

quently no right to keep it alive by payment of the premiums

in the absence of an insurable interest in the life of the assured.

For her so to do, even with the consent of appellant, would be

engaging in the maintenance of a wagering contract, which is

against public policy. Western & Southern L. Ins. Co. vs.

Grimes, 138 Ky. 338, 128 S. W. 65. The only interest appellee

had in the policy after the termination of her insurable interest

in the life of the insured was the amount of the premiums

that she had paid upon the policy. It therefore results the

Court erred in sustaining a demurrer to that portion of

appellant's answer confessing liability for the premiums paid
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by appellee and tendering the amount of same with interest.

Wherefore the judgment is reversed for proceedings consistent

herewith."

Nothing daunted by losing their fight for the plaintiff, the

same attorneys brought suit for the insured's administrator on

the same policy and received a judgment, but it didn't stick.

Judge Sampson, delivering the opinion of the Court, said: "The
administrator of Weesner, conceiving that the estate of Weesner

was entitled to recover on the policy of insurance, instituted

this action, and on a hearing in the lower court recovered a

verdict for $729.90, and the company again appeals. The
status of this case is briefly this: Weesner's death is presumed

by reason of his continued absence for seven years unheard of;

but this presumption arises only at the end of the seven-year

period, and does not relate back to the time of his disappearance.

He disappeared in 1908. Weesner paid no premiums upon the

policy, but his divorced wife, or rather his nominal wife, under-

took to pay them for him, to keep the contract in force ; but this

she could not do, because she had no insurable interest in his

life, and the law forbids one not in such relation to carry or en-

force an insurance policy upon the life of another. The pre-

miums thus paid by the nominal wife were ineffectual for any

purpose. Afterwards she recovered back the entire amount she

paid for the premiums, with interest, thus leaving nothing in

the hands of the insurance company with which to satisfy the

premiums upon the policy for eight years. By a clause in the

policy of insurance it is provided that in case of failure to pay

the premiums, as in the contract provided, the policy should

lapse and become of no force or effect, and this provision of the

policy is relied upon to defeat a recovery here. Since the pre-

miums were not paid for more than eight years before the com-

mencement of this action by the administrator, it follows that

the policy had by its terms lapsed, and there was nothing due

the estate of Weesner under the contract. For these reasons,

the judgment is reversed, with directions to dismiss the petition."

In Texas, a doctrine, similar to that in Kentucky, is followed

in the divorced wife cases, 1 but I do not mean to say that, if

the Nagel case, supra, had been tried in Texas the result accom-

plished would have been the same as in Kentucky.

(1) Hatch vs. Hatch, 35 Tex. Civ. App. 373, 80 S. W. 411.
Northwestern Mut. Life Ins. Co. vs. Whitiselle, 188 S. W. 22.
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The weight of authority, however, is against the Texas and

Kentucky doctrine in divorce cases, 1 and is to the effect, as was

said in Begley vs. Miller, 137 111. App. 278, that "the decree of

divorce in no way affected the rights of the divorced wife in the

policy as the beneficiary named in it, or her authority to de-

mand and receive the amount payable in virtue of its terms."

In conclusion it may be said that the great weight of

authority is in accord with the doctrine laid down in the Dalby

and Schaefer cases. This doctrine may be summarized in three

simple propositions : (1) A life insurance policy is not a contract

of indemnity. (2) The rule against wagering contracts is com-

plied with if the assured, at the inception of the policy, has an

insurable interest to the full amount thereof. (3) Subsequent

cessation of that interest does not raise such a "sinister counter-

interest in having the life come to an end
'

' as would call for the

extension of the rule against wagering contracts.

It is generally on a refusal to accept the third proposition

that the contra cases rest. Chief Justice Willson, speaking for

the State of Texas, in Northwestern Mut. Life Ins. Co. vs.

Whitiselle, supra, said: "In Cheeves vs. Anders, 87 Tex. 287,

28 S. W. 274, 47 Am. St. Rep. 107, it was held to be against the

public policy of this State to allow any one who has no insurable

interest to be the owner of a policy of insurance upon the life

of a human being."

In contrast with this, I must give you, in closing, an obser-

vation made by Mr. Justice Holmes in delivering the opinion

of the Supreme Court of the United States in Grigsby vs.

Russell. 2 "The law has no universal cynic fear of the tempta-

tion opened by a pecuniary benefit accruing upon a death. It

shows no prejudice against remainders after life estates, even

by the rule in Shelley's case. Indeed, the ground of the objec-

tion to life insurance without interest in the earlier English

cases was not the temptation to murder, but the fact that such

wagers came to be regarded as a mischievous kind of gaming.

Stat. 14 George III., chap. 48.

(1) Marquet vs. Aetna Life Ins. Co., 159 S. W. 733.
Wallace vs. Mutual Benefit Life Ins. Co., 106 N. W. 84, 3 L. R. A. (N. S.) 478.
Grego vs. Grego, 78 Miss. 443, 28 So. 817.
Overhiser vs. Overhiser, 63 Ohio St. 77, 50 L. R. A 552, 81 Am. St. Rep. 612, 57

N. E. 965.
Begley vs. Miller, 137 111. App. 278.
Blum vs. New York Life Ins. Co., 197 Mo. 513, 95 S. W. 317, 8 L. R. A. (N. S.) 923.
Filley vs. Illinois Life Ins. Co., 91 Kan. 220, 137 Pac. 793, L. R. A. 1915 D, 130.
McKee vs. Phoenix Ins. Co., 28 Mo. 383.

(2) 222 U. S. 147, 56 L. ed. 133.
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"On the other hand, life insurance has become in our days

one of the best recognized forms of investment and self-com-

pelled saving. So far as reasonable safety permits, it is desirable

to give to life policies the ordinary characteristics of property.

This is recognized by the bankruptcy law, sec. 70, which pro-

vides that unless the cash surrender value of a policy like the

one before us is secured to the trustee within thirty days after

it has been stated, the policy shall pass to the trustee as assets.

Of course the trustee may have no interest in the bankrupt's

life."
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