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ACCOMPLICE 
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When a police officer is gathering evidence that could be used 

against an accused at his trial, the officer is on occasion faced with a 

witness who played some part in the crime. The part that this witness 

played may have been in the preparation or planning of the crime, in the 

actual commission of the crime or the witness may have played some part 

in the disposal of the fruits of the crime. 

The officer is often concerned as to the value of this witness 

but in some cases this witness is the only one available for the prosecu¬ 

tion. If such be the case the officer has no choice but use him as the 

sole witness for the prosecution. As this witness may be classified as 

an accomplice it is important to know the factors that must be considered 

in deciding whether he is an accomplice or not. 

The definition of an accomplice is a question of law and is 

a matter for the judge to decide. The Criminal Code does not define an 

"accomplice" and we have to look to decision of the Courts for its mean¬ 

ing. 

To be an accomplice, two conditions must be satisfied: 

(l) Every person of legal responsibility who knowingly 

and voluntarily co-operates with or aids or assists, 

or advises or encourages another in the commission 

of the crime is an accomplice. Two other definitions 

under this part have been given. The first: An 

accomplice is a party to the crime himself, who assists 

or is a partner of the crime. 

The second: Every person who knowingly and deliberately 

co-operates with or assists or even encourages another 

in the completion of a crime is an accomplice. 





Page 2 

(2) Accomplice means an accomplice in the crime charged. 

It does not mean the accomplice of the accused in some 

other crime. The test is: Could the witness have been 

indicted under the wide provisions of the Criminal Code 

(S. 21) for the offence with which the accused is being 

charged? In very special circumstances, the second part 

could be extended. On a trial for theft, the possessor 

of stolen goods may be an accomplice. Again where a 

person is charged with a specific offence on a particular 

occasion, and evidence is admissible and has been admitted 

of his having committed crimes of the identical type on 

other occasions, as proving a system or intent, or 

negativing accident (similar fact evidence) parties to 

such prior occasions are accomplices ’Police spies’ and 

those participating in an offence for the purpose of 

collecting evidence are not accomplices. 

In the offence of procuring, the woman who has been procured 

is not the accomplice of the procurer because it cannot be said that she 

assisted the procurer in pursuading her that she should have intercourse 

or that she assisted the procurer in maintaining control over her. 

R. v Marshall (1966) 56 W.W.R. 106 (B.C.C.A.) 

On a charge of living off the avails of prostitution, the 

prostitute involved is not an accomplice of the accused. 

R. v Perron (1968) Que Q.B. 57 n. 

The above are some of the definitions of an accomplice that 



. 
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a police officer should be aware of, as important consequences flow when 

a prosecution witness is an accomplice. 

It is now settled law that in a criminal trial, where a person 

who is an accomplice gives evidence on behalf of the prosecution it is the 

duty of the Judge to warn the jury, that, although they may convict upon 

his evidence, it is dangerous to do so unless it is corroborated. 

Horsburgh v The Queen (1968) 2 C.C.C. 288 (S.C.C.) 

When the sole witness for the prosecution is an accomplice 

within the above mentioned definitions, the police officer should look 

for other independent evidence that would corroborate the evidence of 

the accomplice. 

The evidence to be corroborative must be evidence independent of the 

accomplice and it must tend to show that the accused committed the 

crime or must be legal evidence other than that given by the accomplice 

which tends to implicate the accused. 

Hub in v The King (1927) 48 C.C.C. 172 (S.C.C.) 

MacDonald v The King (1946) 87 C.C.C. 257 (S.C.C.) 

It has been held that corroboration of the evidence of an 

accomplice cannot be found in the evidence of another accomplice. 

R, v Baskerville (1916) 2 K.B. 658 

R. v McCramor (1918) 31 C.C.C. 130 (Ont. C.A.) 
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In the recent case of R. v Kilbourne (1973) Cr. App. R. 381 

the House of Lords held that there is no general rule of law that a 

witness of a class requiring corroboration cannot corroborate one another. 

There is no general rule that a person who comes within the definition of 

an accomplice cannot corroborate another accomplice. Although in many 

cases accomplices are incapable of corroborating each other, the rule 

does not apply to accomplices who give independent evidence of separate 

incidents where the circumstances are such as to exclude the danger of a 

jointly fabricated story. 
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BURGLAR’S TOOLS 

S. 309 (l) of the Criminal Code provides that: "Everyone 

who, without lawful excuse, the proof of which lies upon him, has in his 

possession any instrument suitable for house-breaking, vault-breaking or 

safe-breaking, under circumstances that give rise to a reasonable infer¬ 

ence that the instrument has been used or is or was intended to be used 

for house-breaking, vault-breaking or safe-breaking is guilty of an 

indictable offence and is liable to imprisonment for fourteen years". 

A police officer comes across the commission of this offence 

frequently and it is important to know under what circumstances a person 

may be charged with this offence. 

The word "instrument" in the section is to be applied broadly and has been 

interpreted by our courts to include: 

(1) Objects used for making nitro-glycerine 

R. v Benischek (1963) 39 C.R. 285 (Ont. C.A.) 

(2) A piece of celluloid (credit card) 

Mihalchan v R. (1945) 82C.C.C. 306(S.C.C.) 

(3) Keys 

R. v Oldham I69 E.R. 587 

(l) Crowbar and hunting knife (1956) 114 C.C.C. 127 (N.S.C.A.) 

(5) Any implement capable of being used for the purpose of 

house-breaking 

R. v Benischek (1963) 39 C.R. 285 (Ont. C.A.) 
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Plans or other documents even though they might contain 

information to aid the commission of a criminal offence do not constitute 

"implements” - R. v Hayes (1958) 29 C.R. 235 (Ont. C.A.). However, 

where the accused had a list of business establishments showing a line 

drawn through the names of three establishments all of which had been 

broken into, this list was admitted in evidence on a charge of possession 

of house-breaking instruments. R, v Hannan (1964 2 C.C.C. 340 (N.S.C.A.). 

This section came up before the Supreme Court of Canada in 

Tupper v The Queen (1967) 2. C.R.N.S. 35. The accused was found at 

1:30 A.M. to be a passenger in a certain car. The police found the 

following articles in the vehicle: 

(1) A yellow-handled screwdriver on the rear seat; 

(2) A maroon-handled screwdriver on the front passenger's seat; 

(3) A flashlight in the glove compartment; 

(4) Two nylon stockings in the glove compartment; 

(5) Two socks in the glove compartment; 

(6) A crowbar under the front seat on the driver's side; 

(7) A pair of woolen gloves under the front seat on the 

driver's side; 

(8) A screwdriver inserted in the right hand glove under the 

front seat on the driver's side. 

The court held that these were 'burglar's tools'. 

The word 'house' is not limited to a dwelling house and includes 

a shop, bank or post office - R, v Singleton (1956) 115 C.C.C. 391 (Ont. C.A.). 
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The word ’possession’ is defined in S. 3(A) as follows: 

(a) a person has anything in his possession when he has it 

in his personal possession or knowingly 

(i) has it in the actual possession or custody 

of another person, or 

(ii) has it in any place, whether or not that place 

belongs to or is occupied by him, for the use 

or benefit of himself or of another person, and 

(iii) where one of two or more persons with the knowledge 

and consent of the rest has anything in his custody 

or possession, it shall be deemed to be in the 

custody and possession of each and all of them. 

Prior to the decision of Tupper v The Queen is was sometimes 

thought that where the accused was found in possession of neutral tools 

(tools although capable of being used for house-breaking would normally 

serve a lawful purpose) the Crown had to prove some event, overt action, 

or declaration to identify the tools with a specific unlawful purpose. 

In the Tupper case, it was held that once possession of an instrument 

capable of being used for house-breaking has been shown, the burden shifts 

to the accused to show on a balance of probabilities that there was a 

lawful excuse for possession of the instrument at the time and place in 

question. 

In R. v Tanka (1969) 11 C.R.N.S. 229 (Ont. C.A.) the accused 

was seen on a Toronto street at 2:15 A.M. On being approached by a police 

officer he began to walk faster. A screwdriver was found in his pocket. 
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At trial the accused said that he had come from Montreal to look for work 

and when stopped he was on his way back to the highway to hitch-hike to 

Montreal. The court followed the Tupper case and convicted the accused. 

According to the recent decision in R. v Kozak and Moore 

(1975) 20 C.C.C. 175 (Ont. C.A.) on a charge of possession of ’burglar’s 

tools’ the Crown must prove: 

(a) possession by the accused of the instruments; 

(b) their suitability for the purpose of house-breaking; 

(c) That they were found under circumstances giving rise 

to a reasonable inference that they were intended to 

be so used. 

It was only after the Crown had proved these three elements was the accused 

required to give an explanation for its lawful possession. 
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CHILDREN AS WITNESSES 

S. 586 of the Criminal Code provides that: No person shall 

be convicted of an offence upon the unsworn evidence of a child unless the 

evidence of the child is corroborated in a material particular by evidence 

that implicates the accused. 

S. l6(l) of the Canada Evidence Act provides that: In any 

legal proceedings where a child of tender years is offered as a witness, 

and such child does not in the opinion of the judge, justice or other 

presiding officer, understand the nature of an oath, the evidence of such 

child may be received, though, not given upon oath, if, in the opinion of 

the judge, justice or other presiding officer, as the case may be, the 

child is possessed of sufficient intelligence to justify the reception of 

the evidence and understands the duty of speaking the truth. 

S. 16(2) No case shall be decided upon such evidence alone and it 

must be corroborated by some other material evidence. 

The following observations are of great importance to the 

investigator: 

(1) It is important to have a child witness sworn especially 

when the child is the only witness; 

(2) If the child is possessed of sufficient intelligence the 

child may give unsworn evidence; 
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(3) If the child understands the nature of an oath and 

particularly the consequences of giving false evidence 

under oath, then the child can be sworn; 

(4) It is perfectly proper for the police officer or 

prosecutor to instruct the child witness on these 

matters 

(a) That a child goes to Sunday school 

(b) That a child believes in God 

(c) The consequences of telling a lie 

(d) That the child can be punished for telling 

a lie by the judge 

(5) The courts today are more concerned with the legal consequences 

than the spiritual consequences and if this is satisfied, the 

child is usually sworn; 

(6) The unsworn evidence of a child can corroborate the evidence 

of a sworn child - R„ v Hester (1972) 3. All. E.R. 1056; 

56 Cr. App. R. 543; 

(7) A falsehood by an accused that he never knew the child can 

corroborate the unsworn evidence of a child because a lie 

can be the other material evidence under S. 16(2). 

See R. v Kendall (1962) 132 C.C.C. 216 (S.C.C.); Horsburg v R 

2 C.R.N. S. 288 (S.C.C.)j R* v Bennerman (1966) 48 C.R. 110 
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THE DEFENCE OF ALIBI 

An alibi has been defined as "proof of the absence of the accused 

at the time the crime is supposed to be committed; satisfactory proof that 

he was in some place else at the time". 

R, v Haynes (1914) 23 C.C.C. 101 (N.S.C.A.) 

The investigator is periodically presented with this defence 

when he interviews an accused. Quite often he is content to leave this 

explanation unexplored and is surprised when it is raised by the accused. 

The investigator must be aware that there is no burden on the 

accused to prove his innocence, the Crown must prove his guilt beyond a 

reasonable doubt. 

If the accused puts forward a defence of alibi at his trial, 

he does not have to prove conclusively that he was at another place at the 

time the crime was committed. All the accused has to do is to raise a 

reasonable doubt in the minds of the judge or jury. 

When an accused is being questioned by a police officer, the 

officer should always anticipate that alibi could be raised as a possible 

defence. He should ask himself — Is the accused merely denying the 

commission of the crime or is the accused saying that he could not have 

committed the crime because he was elsewhere. A very careful reading of 

the statement would indicate the position the accused is taking. 





Page 12 

If the officer has reason to believe that although the state¬ 

ment does not suggest a possible alibi the statement keeps this defence 

open to the accused, the officer should attempt to tie the accused down. 

This may be accomplished by asking the accused to recall his movements 

on the day and time the offence was committed. Even if the accused merely 

denies the commission of the offence the investigator should press the 

accused on this point. 

If the above is accomplished, the accused will find difficulty 

in raising this defence at trial and if he does raise it, he could be cross- 

examined on his statement to the police. 

It is clear that an alibi is entitled to little weight unless it is set 

up at the earliest possible moment. R« v Russell (1936) 67 C.C.C. 115 (S.C.C.) 

It has also been noted, that this defence has been successfully 

raised although notice of it was given at a late stage. 

As a general rule, defence counsel should indicate this defence not later 

than at the preliminary inquiry but experience has shown that this has not 

always been followed. 

What should the officer do when such a defence is set up at 

an early stage? He should attempt to tie down the accused to details. 

He should tie the accused down to exact times, locations, witnesses and 

their names and then investigate these for the purpose of ascertaining 

the truth of the accused's story. If the accused has in fact fabricated 

the alibi, investigation at the early stages will reveal this fabrication 

and will effectively prevent the accused from raising this defence. The 

investigation should include the taking of written statements from these 
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witnesses. Such written statements will prevent these potential witnesses 

from testifying on behalf of the accused at the trial. 

If the investigation reveals that the alibi is true, this would save the 

need for an expensive and frustrating trial. 

The need to fully investigate an alibi will be seen in the cases given 

below. 

Three positions can arise when the defence of alibi is set up: 

(1) The accused satisfies the jury that his alibi is true or 

creates a reasonable doubt. Here the accused is entitled 

to be acquitted; 

(2) The mere disbelief of an alibi by the jury does not consti- 

tute proof of its falsity in the sense of being fabricated 

and no inference arises either in favour of or against the 

accused. The rejection of evidence merely means that it is 

then treated as if it had not been given. 

R. v Davidson (1975) 20. C.C.C. (2d) 50 

R. v Burdick (1976) 32 C.R.N.S. 163 (O.C.A.) 

(3) The Crown is able to satisfy the jury that the accused’s 

alibi is false. Here, if the accused lied in respect of 

his alibi, the jury is entitled to be told that the accused 

had lied for the purpose of escaping the consequences of his 

crime and could treat this fact not only as corroboration 

but as evidence of guilt. 

Mawaz Kahan v The Queen (1967) 1. All. E.R. 

R. v Jones (1971) 3 C.C.C. (2d) 153 (O.C.A.) 
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The investigator must also bear in mind that if the accused 

sets up an alibi prior to trial and this alibi is not investigated by the 

police, two inferences adverse to the Crown may be drawn: 

(1) That the 

(2) That the 

accused’s alibi is true; 

police were not interested in finding out the truth. 
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THE DOCTRINE OF RECENT POSSESSION 

The doctrine of recent possession is a very useful tool 

available to the police investigator and if it is used intelligently 

can bring gratifying results. It is a device available to the Crown 

and investigator and by means of it, the burden of furnishing an ex¬ 

planation for the possession is cast upon the accused. 

This doctrine can be divided into two parts: 

(l) If an accused is in possession of stolen property recently 

after the theft, the burden lies on the accused to account 

for his possession, and if he fails to account for it sat¬ 

isfactorily, he is reasonably presumed to have come by it 

dishonestly. 

R. v Langmead (I864) 9 Cox C.C. 464 (C.A.) 

EXAMPLE 

A police investigator receives information that a certain item is 

missing from the victim's home. Further investigations lead him 

to the garage of the accused where the missing item is located. 

There are no witnesses who could state that they observed the 

accused steal the item or that the accused was seen near the 

victim's home. If the only evidence available is the finding of 

the missing item in the accused's garage, the doctrine of recent 

possession comes into play and the only inferences that can be 

drawn are: 

(a) the accused man stole the item, or 

(b) the accused man obtained the item illegally, i.e. 

from the thief 
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In such an event, unless the accused can satisfactorily show that 

he came by the item honestly, e.g. he bought it in good faith from 

the thief not knowing it was stolen, the court can find him guilty 

of theft or possession because whenever the circumstances are such 

as to make it likely that the accused did not steal the item, the 

inference or logical conclusion is that he retained it knowing it 

to have been stolen. 

See: R. v Ungaro (1950) 96 C.C.C. 245 (S.C.C.) 

Richler v The King (1939) 72 C.C.C. 399 (S.C.C.) 

In the above mentioned example the evidence that the police 

to obtain is: 

the victim who will state the item was lost; 

the evidence of finding the item in the accused’s garage. 

In proving that the accused had possession the police officer 

must bear in mind the provisions of S. 3(4) of the Criminal Code which 

provides that: 

For the purposes of this Act 

(a) a person has anything in his possession when he has it in 

his personal possession or knowingly 

(i) has it in the actual possession or custody of 

another person, or 

(ii) has it in any place, whether or not that place belongs 

to or is occupied by him, for the use or benefit of 

himself or of another person; and 

officer has 

(a) 

(b) 
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(b) where one of two or more persons, with the knowledge and 

consent of the rest, has anything in his custody or possession, 

it shall be deemed to be in the custody and possession of each 

and all of them. 

The police officers are on occasion unable to prove that the 

property was in fact stolen property. This may happen when the officer 

comes across an accused having property, e.g. a tape deck in his auto, 

that does not belong to the accused. Ownership of the property need not 

be established by direct evidence. Where the accused was found in 

possession of goods which were identified as having come from a certain 

store and there was evidence that the goods had not been sold to the 

accused and that some of them had not been sold at all, although they had 

not been missed from the store, this evidence was sufficient to justify 

a conviction in the absence of an explanation by the accused. 

R. v Theriault (1904) 8. C.C.C. 460 (C.A.) 

There are many decisions dealing with cases where the owner 

of the property cannot be found, but this problem will be discussed in 

another article. 

How recent must the possession be before the doctrine comes into play? 

There is no precise answer to this and it will depend on the circumstances 

of each case including the nature of the property. 

The burden on the accused is to offer an explanation that might reasonably 

be true. He does not have to show that his story is true. 

In proving that the accused knew that the property was stolen 

the prosecution can rely on, the doctrine of ’wilful blindness*. Where 
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the circumstances are such as to create a strong suspicion that the goods 

were stolen but the accused deliberately refrains from pursuing any inquiry 

so as to avoid obtaining definite knowledge of their character he will 

nevertheless be liable. If a party has his suspicions aroused but then 

deliberately or recklessly omits to make further inquiry he will be deemed 

as a matter of law to have guilty knowledge of the fact. 

R. v Marabella (1957) 117 C.C.C. 78 (Ont. C.A.) 

R. v Wretham (1971) 16 C.R.N.S. 124 (Ont. C.A.) 

R. v Ferrari (1971) 17 C.R.N.S. 45 (Ont.) 

An example of ’wilful blindness* 

A person offers to sell you an article at a fraction of its actual 

value. The law says that you should ask yourself - "Is this article 

stolen, has the seller the right to sell this article to me?*’. If 

you do not question the seller or make further inquiry when buying 

the article, you will not be permitted to say that you bought the 

article in good faith. The law presumes that you have a guilty 

mind. 

The second part of the doctrine of recent possession. 

Possession of effects recently stolen is capable of indicating not 

only the crime of theft, but also the graver crime associated with 

the theft. 

R. v Coffin (1956) 114 C.C.C. 257 S.C.C. 

R. v Suchard (1956) 14 C.C.C. 1. S.C.C. 
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ROBBERY 

If possession is evidence that the person is guilty of theft and 

the person who committed the theft committed the robbery, then 

possession is evidence of robbery as well. 

R. v Nye (1958) 122 C.C.C. 1 (Ont. C.A.) 

BREAK and ENTER 

Where accused are found in possession of goods recently stolen, 

and the evidence is such that the goods could not have been stolen 

without breaking and entering, the possession, in the absence of 

explanation, may furnish evidence not merely of theft but of break¬ 

ing and entering as well. 

R. v Logan (1946) 86 C.C.C. 242 (C.A.) 

R. v Watson (1943) 79 C.C.C. 77 (C.A.) 

R. v Edwards (1945) 83 C.C.C. 235 (C.A.) 

MURDER 

The fact that the accused had in his possession objects recently 

stolen, gave rise, not only to a presumption in the absence of an 

explanation, that he had stolen those objects, but the jury had the 

right to conclude that this was a link in a chain of circumstances 

which indicated that he had committed the murder. 

R. v Coffin (1956) 114 C.C.C. 257 S.C.C. 

R> v Junior (1975) not yet reported 

OTHER OFFENCES 

The doctrine of recent possession can be used to prove the graver 

crime associated with the theft, e.g. burglary, arson, etc. 





Page 20 

DYING DECLARATIONS 

As police officers, you may come across a person who makes a 

statement immediately before that person dies and you will pause to consider 

whether such a statement is admissible in evidence and under what circum¬ 

stances it may be used. 

This article deals briefly with such a statement and it is 

hoped that the comments made herein will be of use to you. 

There are certain requirements to be complied with before such a statement 

can be used; 

(1) The person who makes the statement must actually die. 

If by some good fortune he recovers, the statement cannot 

be used. 

(2) The statement made by the deceased can only be used in a 

homicide trial. It may not be used in a trial unless the 

charge is murder or manslaughter. 

R. v Schwartzenhaur (1935) 64 C.C.C. 1 (S.C.C.) 

(3) The statement must indicate the circumstances under which 

that person died, i.e. the statement must in some way 

indicate what person caused his death or under what 

circumstances his injuries were caused. 

R. v Chapdelaine (1964) 63 C.C.C. 5 

(4) The statement must be made by the person who was aware 

that he was going to die and that there was no hope of 

recovery. He should have been aware that death was imminent. 

R. v MacNeill (1945) 83 C.C.C. 349 
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(5) The following are examples indicating the admission or non¬ 

admission of a statement: 

(a) Be quick or I shall die (admissible); 

(b) I am dying, look to my children (admissible); 

(c) I do not myself believe that I shall ultimately recover 

(inadmissible); 

(d) I think myself in great danger (inadmissible); 

(e) I think I shall not recover as I am very ill (inadmissible); 

(f) I hope I shall get well but do not think so (inadmissible). 

(6) The statement can only be used in a homicide trial concerning 

the person who died and not a trial relating to some other 

persons death. 

(7) The person making the statement should have been competent as 

a witness if he had been alive. If some rule of evidence 

would have prevented the person from testifying, the statement 

would not be admissible. 

(8) The burden of proving the admissibility of the statement is 

upon the prosecution. 

(9) A Mvoir dire" (a trial within a trial) must be held to 

determine the admissibility of the statement. 

(10) The statement must not be a mere accusation against another 

person or an expression of opinion that the person making it 

is not personally aware of, e.g. ”1 think John stabbed me" 

or "It must have been John who stabbed me" will not be 

admissible. 

(11) The statement can only be used for a limited purpose: 
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(a) to prove the cause of death; 

(b) to prove the circumstances surrounding the death; 

(c) not to prove previous or subsequent transactions. 

(12) The declaration may be verbal or in writing. If it is in 

writing, it should be read over to the declarant, who should 

sign it, knowing what he is signing. 
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THE FORENSIC LABORATORY 

In investigating criminal offences, particularly in sexual 

and homicide investigations, a police officer has a very valuable ally 

in a forensic laboratory. In Toronto we have the Centre of Forensic 

Sciences which is controlled by the Ministry of the Solicitor General. 

The biology section of the Centre deals with the identification 

of blood groups in stains, and it is with this aspect that this article 

is devoted to. This article is by no means comprehensive and is only 

meant to introduce a police officer to the existance and use of 

identifying blood groups in stains. 

The four antigen-antibody systems are: 

(1) The A-B-0 system; 

(2) The M N system; 

(3) The R h system; 

(A) The G m system. 

THE A-B-0 SYSTEM 

According to this system blood is divided into four groups, 

they are A, B, AB and 0. 

This system divides persons into secretors and non—secretors. A secretor 

is a person whose blood type is also found in other body fluids such as 

saliva, seminal fluid, vaginal secretions and perspiration. Non—secretors 

are those whose blood type is not found in body fluids. Approximately 

80% of the population are secretors and 20% non-secretors. 
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The following diagram shows the combination of these two: 

Groups 

A 

B 

AB 

0 

Population 
Distribution 

40% 

13% 

Secretor 

32/o 

10.4/o 

hi* 

33.6/ 

Non- 
Secretor 20/ 

&Jo 

2.6/o 

1/ 

8.4/ 

Blood Group A can be further divided into several sub-groups. Of these 

two can be identified in stains. Approximately 80/> of Group A are A"'" 

and 20/ are A^. 

THE M N SYSTEM 

According to this system the population can be divided into 

three groups: 

Group A 

M 28 

N 22 

MN 50 

THE K h SYSTEM 

This system is rather complex and no concentrated effort has 

been made to use this system in Toronto as yet. 

THE G m SYSTEM 

This system can also divide the population into as many as 

23 groups but is still not being used in Toronto. 





Page 25 

ENZYME SYSTEMS 

In addition to the above mentioned systems, there are other 

factors called ’enzymes' in the blood which provides a further means of 

grouping blood. 

In Toronto, two of these enzymes are being used presently. They are: 

(1) Phosphoglucomutase (PGM) 

(2) Adenylate kinase (AK) 

Under PGM system it was found that the 

as follows: 

PGM 

PGM 2-1 

PGM 2 

Under the AK system it was found 

as follows: 

AK 1 

AK 2-1 

AK 2 

breakdown of the population was 

55fo 

37.6/o 

7.4/o 

the breakdown of the population was 

9 0/o 

ICf/o 

rarely 

In Toronto, three of the systems are being used at present. 

3y combining the results of the several systems it will be possible to 

reduce the percentage of people who have a particular blood type. 

EXAMPLE 
Group 

Under A-B-0 system AB 5 

N 22 Under MN system 

Under PH system RH 15 
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Under PGM system PGM 2 7.4 

Under AK system AK 2-1 10 

The above in combination would indicate that 12 persons in one million 

could have this blood type. 

There may come a time when it will be possible to determine that a part¬ 

icular blood stain came from a particular individual and no other. 

The above mentioned systems were obtained from an article written by Mr. 

S. E. Brown B.S.A. and Mr. J.J. Newall M3c, of the Centre of Forensic 

Sciences. 

To what use can the determining of a blood type be put to? 

The following cases in Ontario will serve to illustrate its use. The 

material was supplied by Mr. W. Towstiak B.A., Analyist of the Centre 

of Forensic Sciences. 

EXAMPLE 1 

Vaginal washings were obtained from a rape victim and saliva 

was obtained from the suspect and the following data obtained. 

The victim is a Group 0 PGM-1 secretor. No A and B specific substances 

were found in the vaginal washings but semen was found. The suspect was 

a PGM 2 and AB secretor. 

The conclusion was that the semen did not come from the suspect. 

If the vaginal washings had disclosed AB substance and a PGM 2 type 

blood the result would have been different. 
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Reasoning 

(1) The frequency of PGM 2 and AB secretor group status among 

the total population is approximately 0.2%; 

(2) One half of the population are males; 

(3) Certain percentage of the population between 1-9 years old 

do not ejaculate semen; 

(4) The frequency of this blood type would be decreased to less 

than 0.1% which means that only one male in 1,000 persons 

could have had intercourse with the rape victim. 

EXAMPLE 2 

Man A was murdered. (Weapon - Axe). His nephew B was murdered. 

(Weapon - Axe). 

The two bodies were thrown into the basement. 

The mother C was stabbed several times by the two accused and left for 

dead on the main floor. To make it appear that the mother C had committed 

suicide the accused cut her wrists. 

The two accused then called the police and advised them that they came 

upon the mother on the main floor of the house. They explained that the 

blood on their clothes was due to the fact that they attempted to carry 

the mother believing her to be alive. 

All three victims were blood group A. The finding of group A blood on 

the clothing of the accused indicated nothing because the accused claimed 

they had carried the mother C. 

Man A had blood group system PGM 1 

Nephew B had blood group system PGM 2-1 

Mother C had blood group system PGM 2 





The two accused had PGM 1, PGM 2-1 and PGM-2 

blood type on their clothing. 
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This meant that they had come in contact with Man A and nephew B. Both 

accused were found guilty of murder. 

EXAMPLE 3 

The accused attempted to rape the victim. She resisted and 

fought him off. The accused then forced the victim to commit an act of 

felatio on him. He did not ejaculate. Saliva samples were obtained from 

the victim and accused. 

Laboratory findings: 

Victim's saliva sample - B secretor 

Accused's saliva sample - A secretor 

Indications of saliva and group B specific substance was 

found in the fly area of the accused's pants and underwear. 

Reasoning; 

The victim being a group B secretor, her saliva was found on the fly 

area of the accused's pants and underwear and corroborated her story 

of the assault. 

The accused was convicted. 

EXAMPLE h 

This prosecution was conducted by the writer in Toronto. 

The accused lived alone in a two storey detached home. He claimed that 

on his return home one evening he observed the body of a man lying in 
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his basement. The police were called. They observed the deceased with 

his head almost severed lying on the basement floor. The body was covered 

with a blanket and the blanket covered by a large quantity of sand. The 

accused claimed that he had never met the deceased. He did not smoke 

Rothmans cigarettes. The police found the following items: 

A packet of Rothmans cigarettes was found ii the left coat 

pocket of the deceased with two Rothmans cigarettes in it. 

A packet of Red Rooster Tavern book of matches was also found 

in this pocket with a few matches still intact. 

In an ashtray in the basement were several partially burnt 

matches and several cigarette butts. 

At the police station the police offered the accused a cigarette and after 

this was smoked by the accused the police seized the cigarette butt. 

The articles seized were sent to the Centre of Forensic Sciences for 

examination and the following results obtained: 

* 

(1) The partially burnt matches in the ashtray were similar 

to the matches in the ‘Red Rooster Tavern* book of 

matches found on the deceased and could have come 

from this book. 

Inference: The deceased used these matches in the 

basement prior to his death. 

(2) The cigarette smoked by the accused at the police 

station indicated that he was an ‘0* secretor. 

•O’ secretors make up 33.6$ of the total population. 
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(3) Blood samples from the deceased indicated that he was a 

•B' non-secretor. His blood group would be 2.6$> of the 

total population. 

(l) The cigarette butts in the ashtray Indicated that some of 

them were Rothmans cigarettes. This result was obtained 

after comparing the cigarette butts with all brands of 

cigarettes. 

(5) Some of these Rothman cigarette butts had ’O' secretions 

on them. 

Inference: A group 'O' secretor had smoked these 

cigarettes. 

The accused claimed that when he left his house that evening, he had 

secured all the doors and windows and that on his return there was no 

evidence of any breaking and entering into his home by unknown persons. 

From the results of the analysis the only logical conclusion was that 
% 

the accused who was a group ’O' secretor had smoked Rothmans cigarettes 

belonging to the deceased. His story that he had never seen the 

deceased prior to his death was therefore disproved. The accused was 

convicted of murder. 

Cases where the forensic laboratory has played an important 

role run into the thousands and it is not proposed to discuss them in 

this article. 

The four examples given illustrate the importance of the forensic laboratory. 

Three of the convictions obtained were based solely on the evidence of the 

analyst and in one example it was clear that the suspect was not the rapist. 

In sexual offences it is important that the important physical evidence 

be obtained from the yictim for analysis. Some physicians especially 
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young interns are not aware of the specimens that are required 

analysis at the forensic laboratory. A list of the^ specimens 

in a sexual assault in annexed hereto. It is suggested that a 

this be given to your local physician for his guidance. 

for 

required 

copy of 





Page 32 

ID 
< in 
in 
< 

D 
X 
iu 
00 

lU 
X 
H 

-c 
a. 

& 
-c 
V-j 

-Q 

U 
C 
0) 

fO 
D 

Uj 

"i? 
O 
t'l 

-C 
a. 

o 
o 

<i) 
-c 

0) 
.c 

."o 
3 

cd 

a> 
c 

'a> 
CD 
jx. 
u 
cu 

CL 

O 
CL 

C3 
Q- 

■O ro 
S Q 
t-> _ 
O O ™ 

< 

0) 
n 
D 

2r 
Q 

o o 
T3 -a 

O 
ca 
< 

° ’3 TO TO 

to r 
a S 
to TO 

o c 

o | 
CD to 
in 
as cu 

£ ° 
-C 
a 

(D 

o U* 
E 

o > 

2X to 
U U 
to • “ 
-c p 
CJ .E 

X 
UJ 

5 > D oo 

O <r 
° L- ^ 
c CT a 
C1 n cl 

*- T3 u to . o 
Q U - - 
lo ra .O 

D 

X) 
D 

H 

o - 
•— TO 
to I/O 

£ o 
B X3 
to C 

C 

T3 
C to 

.X 

? 

c 
o 

C J 
o 
a ^ 

td w 
s % 
o c 

u” E 

a) to 
n cl o 

D to 
<? 

_n 

-C 

E 
o 

in m— 
E o 

c 
o 

o L_ *“ QJ 
2 -£ a; 

a; “D 
Q) c 

a 
E 

D C ■“ o o 
<j E to V 

O to to in n 
o 

a. c 
c to 
n ^ o 

11 

> 
CD 
c 
o 
♦-> 
ro 
C 

E 
03 
X 

UJ 

_QJ 

CJ 

t 
< 

> 
_c 
CL 

cn 
C 

C 

X 
UJ 

o 
_Q 

O 
JD 

O LL 

> 

6 
to 
o JD 

— *> 

£ 

a 

E 
o 

E 
u to 
Q. Lf) 

v_ o ~J 
a cm < > I co 
(T) v+- UJ 
U o w 

</> 3 V) 

" l~ 
o 

u 

i 
ir 

a ° 2 
^ Q- O O 
3 X in a 

S' 

> 

o 

o 
_o 

o 
ll 

o 
n 

£ a 

^ u 
° c 

.D tTi 

E to 

c3p 

.r: 

C\J 

o 

E 
D 

E 
c 

E 

sc
e
n

e
 o

f 
o
ff

e
n
c
e
 e

tc
. 





4 
CD 
c 
D) 
03 

U 
03 

CL 

9i 
o 
Q. 

a 
Q. 

> 
CD 

c 
o 

c 
E 
S 

UJ 

aj 
73 

IB 

O) 
_Q 

<J o 
u 

O to 
03 to 

to 

E' 
Q. O 

a> l— u 
O v_ 

o 
_c <V 
u Q t5 
nj 03 c 

UJ a 03 

*8 
o 

— cn 
X) co c 

* c r 

c 

E 
03 
X 

UJ 

—' C w 
co CD — 

.E £ ? 

e- 
o 

o n 

o 
u. 

» 

S
a
li

n
e
 

in
te

rf
e
re

s
 

w
it

h
 

th
e
 

s
e
m

/-
q
u
a
n
ti

ta
ti

v
e
 

ac
t'
d
 

p
h

o
s
p

h
a
ta

s
e
 

te
s
t 

u
se

d
 

a
t 

th
e
 

C
e
n
tr

e
 

o
f 

F
o

re
n

si
c
 

S
c
ie

n
c
e
s.

 





Page 34 

INCRIMINATING QUESTIONS 

Can the evidence given by an accused or witness at a former 

trial or proceedings be used against him at a subsequent trial? The 

answer to this question is of interest to an investigating officer. 

(1) As a general rule, the evidence given by an accused or 

witness under oath at a former trial may be used against 

him at a subsequent trial. 

Marcotte v R. (1949) 97 C.C.C. 310 Q.C.A. 

R. v Deakin (1912) 19 C.C.C. 274 B.C.C.A. 

R. v Brown (1963) 3 C.C.C. 341 S.C.C. 
f 

(2) The subject matter of the subsequent trial need not be the 

same as that in the former trial. 

(3) The voluntariness of the statements need not be proved, 

for it is evidence given under oath. 

(4) Any acts done or words spoken in the furtherance of a common 

design may be given in evidence against all concerned. Where 

an accused charged with an attempt to procure a miscarriage 

of justice has, earlier and before being charged been called 

as a Crown witness at the preliminary hearing of another 

charged with the same offence, and there is evidence of a 

common design, this evidence is relevant to the charge 

against the other. The evidence being relevant and if the 

accused does not avail himself of the protection of S. 5 
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of the Evidence Act his answers may be given in evidence 

against him at his own trial, not withstanding that he may 

not know of his rights under that section. 

Tass v The King 87 C.C.C. 97 S.C.C. 

(5) How far does S. 5 of the Evidence Act protect an accused 

person and prevent the prosecution from leading prior 

evidence given by the accused. 

S. 5 provides that: 

(1) No witness shall be excused from answering any 

question upon the ground that the answer to such 

question may tend to criminate him, or may tend 

to establish his liability to civil proceeding at 

the instance of the Crown or of any person. 

(2) Where with respect to any question a witness objects 

to answer upon the ground that his answer may tend 

to criminate him or may tend to establish his 

liability to a civil proceeding at the instance 

of the Crown or of any person, and if but for this 

Act, or the act of any provincial legislature, the 

witness would therefore have been excused from 

answering such question, then although the witness 

is by reason of this Act, or by reason of such 

provincial Act, compelled to answer, the answer so 

given shall not be used or receivable in evidence 

against him in any criminal trial or other criminal 

proceeding against him thereafter taking place, 

other than a prosecution for perjury in the giving 

of such evidence 
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(6) Similar provisions are to be found in provincial Acts. 

(7) The privilege that attaches to the evidence comes from the 

Evidence Act and not from the court that heard the evidence. 

This means that the judge does not grant the protection and 

has no power to grant it. 

(8) The objection cannot be taken before the witness is sworn 

and before he is asked any questions. 

(9) The objection must be taken by the witness to the question 

and not by the lawyer. In practice, when a witness is being 

examined upon an or series of incidents and he thinks that 

all or any of his answers might tend to criminate him, the 

judge might of course permit a general objection to the series 

of such questions and not require a specific objection to 

each and every question. 

(10) If the procedure suggested above is not followed, the 

accused gets no protection and his answers may be used 

against him. 

R. v Mottola and Valee 124 C.C.C. 288 

See: R. v Mazerall 86 C.C.C. 137 

R. v Greenback Investments Ltd, 10 C.C.C. (2d) 241 
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THE INVESTIGATION OF SEXUAL OFFENCES 

The successful prosecution of sexual offences depends entirely 

on the intensity of the investigation carried out by the Police. The 

strength of the case for the prosecution depends on the evidence available 

and the gathering of the evidence should be the sole objective of the 

Investigator. 

In approaching this problem the investigator must always bear 

in mind two important sections of the Criminal Code which deal with 

sexual offences. 

S. 139 (l) of the Criminal Code provides that no accused 

shall be convicted of the undermentioned offences upon the evidence of 

only one witness unless the evidence of the witness is corroborated in 

a material particular by evidence that implicates the accused. The 

offences are: 

(a) Sexual intercourse with feeble minded person; 

(b) Incest; 

(c) Seduction under promise of marriage; 

(d) Sexual intercourse with step-daughter; 

(e) Seduction of female passengers on vessels; 

(f) Parent or guardian procuring defilement. 

S. 142 of the Criminal Code provides that where the evidence 

in the undermentioned offences consisbs of the evidence of the victim 

only the judge shall instruct the jury that, although they are entitled 
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to find the accused guilty if they are satisfied beyond a reasonable doubt 

that the victim's story is true, it is not safe to find the accused guilty. 

The offences are: 

(a) Rape; 

(b) Attempt to commit rape; 

(c) Sexual intercourse with female under 14; 

(d) Sexual intercourse with female between 14 and 16 years; 

(e) Indecent Assault on female. 

The Ontario Court of Appeal recently held, that on a charge 

of Rape, evidence of a ’recent complaint’ is not admissible until the 

Crown first satisfied its onus of demonstrating that the complaint was 

made at the first reasonable opportunity. The purpose of the ’recent 

complaint’ is to show the consistency of the victim’s story. If she 

tells the judge and jury the same story that she told the first witness 

shortly after the sexual assault, the court can infer that she has been 

consistent. On the other hand, if she did not make a ’recent complaint’ 

or her evidence differs, this must be commented upon adversely by the 

judge. 

The investigator must therefore have these two matters in 

mind: 

(a) Re c ent c omplaint; 

(b) Corroboration in a material particular that implicates 

the accused. 

Interviewing the Victim 

(l) If the victim has In fact been sexually assaulted the 
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victim has to be interviewed tactfully. It must be remembered 

that the victim has undergone a tremendous physical and emotional 

experience; 

(2) You must immediately make note of all your observations and 

this includes: 

(a) Injuries on victim; 

(b) Emotional or distressed condition of the victim; 

(c) Tom clothing. 

These observations could constitute corroboration* 

(3) Are you the first person she or he complained to? If you are 

the first person, then the account of the encounter and assault 

must be taken down in great detail. It is only the first recent 

complaint that is admissible; 

(4) It happens sometimes that the victim is picked up by a pass¬ 

ing motorist who brings the victim to the police station, OR 

the victim complains to her mother or friend who phones the 

police. If such is the case, the statement to the motorist,mother, 

friend and the police may be considered to be one continuous 

complaint, and admitted as one 'recent complaint'. 

R. v Calhoun (1949) 93. C.C.C. 289, (Ont. C.A.) 

R. v Lebrun (1951) 100. C.C.C. 16, (Ont. C.A.) 

(5) If the victim has complained to another person earlier, it is 

only the evidence of that other person that could be admitted 

as a 'recent complaint' and not the statement given to the 

police. The officer should direct his efforts in finding that 
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other person, interviewing that other person and reducing 

it to writing. That statement should contain all the details 

and be signed by the witness. It could be used to refresh 

that witness’ memory at trial$ 

(6) The victim must immediately be taken to a doctor who should 

examine her for bruising, injuries, etc. 

(7) Statements should be obtained from the doctor, nurses, etc. 

(8) In cases of Rape and Buggery, vaginal and rectal swabs, 

washings, etc., should be obtained and sent for examination; 

(9) If the alleged accused is a ’secretor’ his blood type would 

be found in the semen and this would be corroborative not 

only of intercourse but of intercourse with the accused. If 

the alleged accused is not a secretor the presence of semen 

would be corroborative of intercourse only; 

(10) All the clothing and underwear of the victim, blood samples, 

pubic hair, hair from the victim's head must also sent for 

examination and the results of the examination obtained and 

noted; 

(ID The clothing must be examined for tears, broken buttons, etc., 

for this could be corroborative of lack of consent. 

See under heading of tom clothing of complainant; 

(12) A check list for the doctor is to be found on pages 32 and 33. 

The Scene of the Assault 

Where the police officer is able to visit the scene of the 

assault, he must in addition look for evidence showing signs of a struggle 
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Missing buttons, articles of victim's clothing in such place, is 

corroborative of the complainant's story but not necessarily evidence 

that implicates the accused. In R. v Richmond (1945) &+ C.C.C. 289 

(B.C.C.A.), the victim gave a detailed description of the furniture in 

the room of the premises where the assault had taken place. This when 

contrasted to the accused’s denial that he had shown the victim the 

rooms, was held to be corroboration. 

Interviewing the Accused 

(1) The accused's clothing, underwear, saliva, pubic hair, 

should be obtained and sent for examination. If he denies 

the assault he would have no objection to providing this; 

(2) The officer interviewing the accused should not be satisfied 

with a mere denial by the accused. He should question the 

accused as to the accused's movements on the day and time 

in question. Is the accused saying that he was elsewhere 

and setting up an alibi? If this appears to be the case 

get a detailed account of his movements and note them down 

in your note book in detail; 

(3) The reason for doing this is because a false alibi or an 

inconsistent statement given by the accused to the police 

can constitute corroboration. See under false alibi; 

(4) Is the accused saying that he was with the victim but that 

there had been no sexual intercourse? The presence of 

semen in the victim, particularly of the same blood type 

as the accused would be corroborative of sexual intercourse 

by the accused; 



. 
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(5) Was there more than one accused involved in the assault? 

The evidence of the co-accused is capable of corroborating 

the evidence of the victim if there are inconsistencies 

in the evidence of both accused. See under Evidence of 

Accomplice. 

(6) Are there two victims involved? One victim may corroborate 

another on the issues of identity and consent. See under 

Two Complainants. 

(7) Is there evidence of sexual involvement between the victims 

and the accused on nrior occasions as in the case of incest? 

Such evidence tends to prove existing passion between the 

victim and the accused. See under Existing Passion. 

(8) Is the accused saying that there was sexual intercourse, but 

that the victim consented? Any nhysical evidence of violence 

against the victim, inconsistent with intercourse involving 

consent would be corroborative of the victim's story. See 

under Injuries on Comolainant and Distressed Condition of 

Complainant. 

(9) Sometimes the accused may make an inadequate denial or may 

say something that is indicative of guilt. It is therefore 

imoortant that everything an accused says must be taken 

down as he says it. See under Inadequate denial or 

Silence of Accused. 

(10) If the accused admits that he was with the victim this 

would indicate opportunity. 
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The above are examples of what an investigator should be 

aware of when questioning an accused and are by no means complete. 

The emphasis is on attempting to find evidence that would 

corroborate the complainant in a material particular that implicates the 

accused. The corroboration required depends on the position taken by the 

accused and differs with each defence. 

An article written by this writer for the Ontario Crown 

Attorney’s Association is annexed. It gives a partial list of items 

that have been held to be corroborative of the victim’s evidence. 



. 
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CORROBORATION IN SEXUAL CASES 

Evidence in corroboration must be independent testimony which 

affects the accused by connecting or tending to connect him with the crime. 

In other words, it must be evidence which implicates him, that is, which 

confirms in some material particular, not only the evidence that a crime 

has been committed but also that the accused committed it. The nature 

of the corroboration will necessarily vary according to the particular 

circumstances of the offence charged. 

The corroboration need not be direct evidence that the accused 

committed the crime; it is sufficient if it is merely circumstantial 

evidence of his connection with the crime. 

Confirmation does not mean that there should be independent 

evidence of that which the complainant relates, or her testimony would 

be unnecessary, indeed, if it were required that the complainant should 

be confirmed in every detail of the crime, her evidence would not be 

essential to the case, her evidence would be merely confirmatory of the 

other and independent testimony. 

It may be a simple piece of evidence, or it may consist of 

several pieces of evidence, which viewed as a whole confirms in some 

material particular the complainant’s story. It may be, and such is 

often the case, that the facts proven by the Crown, examined separately 

have not a strong probative value, but all the facts put in evidence have 

to be considered each one in relation to the whole, and it is all of them 
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taken together, that may constitute a proper basis for a conviction® 

R9y Creemer and Cormier, 1 C.R.N.S. 14& (N.S.C.A.) 

It is not sufficient that there be ’some* other evidence, it 

must be evidence on a material point in the case® The evidence will, how¬ 

ever, be sufficient for corroborative purposes if it goes to 'some material 

particular' even though it does not touch 'all' the matters in issue [~R« v 

Magdall (1920) 33 C.C.C. 387 (Alta® C„A.)]. It would seem that to con¬ 

stitute corroboration there should be independent evidence of facts which 

are 'not consistent with the innocence of the accused'. 

R. v Galski (1920) 53 C.C.C. 219 at 220 (Man® C.A.) 

The corroborative evidence must make the testimony of the 

complainant appear more credible, rather than prove the commission of 

the crime actually charged. 

R. v Hartley 28 Cr» A.R. 15 

Although it is not necessary that a complainant in a sexual 

case should have testified to some particular bit of evidence before an 

independent witness upon that point can corroborate her general story, 

it is wrong to tell the jury that the independent witness' evidence can 

be taken as corroborative of a material part of the complainant's story 

if she has in fact given no evidence on that point. 

McIntyre v R® 83 C.C.C. 97 (S.C.C.) 

It is not necessary that one piece of evidence corroborate 

both the offence and the accused's involvement. These are separate 
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issues and may be corroborated independently. 

R. v Goforth 19 C.C.C. (2d) 88 

ITEMS CAPABLE OF CONSTITUTING CORROBORATION 

OPPORTUNITY 

Here opportunity alone does not amount to corroboration, but 

two things may be said about it. One is that opportunity may be of such 

a character as to bring in the element of suspicion, that is to say, that 

the circumstances and locality of the opportunity may be such as in them¬ 

selves to amount to corroboration. The other is that the opportunity may 

have a complexion put upon it by a statement made by the accused which is 

proved to be false because it may give to a proved opportunity a different 

complexion from what it would have been had no such statement been made. 

Dawson v McKenzie (1908) S.C. 648 

OPPORTUNITY AND SUSPICIOUS CIRCUMSTANCES 

The complainant was alone in the car with the accused. She 

screamed and someone came to her because of the scream. 

Childs v The Queen. 122 C.C.C. 126 (N.B.C.A.) 

see also: R. v News, 6l C.C.C. 316 

R. v Richard, 99 C.C.C. 267 

R. v Brothers, 103 C.C.C. 108 

R. v Nightingale, 124 C.C.C. 214 

R» v White (1956) OWN 197 (O.C.A.) dismissed 

by S.C.C. 115 C.C.C. 97 

R. v Boyce, (O.C.A.) 30 Sept. '74 (unreported) 
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FALSE STATEMENT BY ACCUSED 

The recourse to falsehood leads fairly to an inference of 

guilt. Hence they constitute evidence capable of affording corroboration 

to the complainant’s testimony. (1967 1 All.E.R. 80 at 88. Privy council). 

R. v Senuk and Knuppe, 3 Cr. L.Q. 537 

R. v Carson, 4 C.C.C. (2d) 168 

R. v Boyce (1974) 28 C.R.N.S. 336 (Ont. C.A.) 

FALSE ALIBI 

It was open to the jury to conclude that the accused had lied 

as to his alibi for the purpose of escaping the consequences of his crime 

and they could treat this fact not only as corroboration, but as evidence 

of guilt. 

R. v Jones, 3 C.C.C. (2d) 153 at 160 (OCA) 

INCONSISTENT STATEMENTS 

Lies told by the accused to the police or statement in¬ 

consistent with his evidence at the trial are capable of constituting 

corroboration of the complainant’s testimony. 

R. v McLean, 119 C.C.C. 297 

R. v White, Dubeau and McCullough. 16 C.C.C. (2d) 162 

R. v Lindsay and Ivey. 12 C.C.C. (2d) 473 

R. v Collermari (1964) 3 C.C.C. 195 (BCCA) 

McDonald v The Queen, 87 C.C.C. 257 

White v The Queen, 115 C.C.C. 97 
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Evidence of deceitful and evasive language on the part of 

the accused when under interrogation regarding the commission of the 

offence of which he believes he may be suspected may be corroborative 

of other evidence indicating his guilt, 

R, v Scory, 83 C.C.C. 306 

Bartley v Gall (1925) 2 W.W.R. 669 

EVIDENCE OF ACCOMPLICE 

Evidence of an accomplice (this happens when there are more 

than one accused) is capable of corroborating the evidence of the complainant. 

R, v White, Dubeau and McCullough, 16 C.C.C. (2d) 162 

R, v Sigmund, Howe, Defend and Curry (1968) 1 C.C.C. 92 

R, v Stewart, Erickson and Stewart, 14 C.C.C. (2d) 101 

R. v Hester (1973) A.C. 296 (H.L.) 

R. v Kilboume (1973) Cr.A.R. 381 (H.L.) (1973) 1 All E.R. 440 

R, v Fisico, Femly, Chiasson, Hull, Reid, 24 C.R.N.S. 207 

R. v Taylor. 1 C.C.C. (2d) 321 (Man.C.A.) 

TWO COMPLAINANTS 

One complainant in a sexual offence may corroborate another 

such complainant on the issues of identity and consent. Lies may also 

afford corroboration. 

R. v Hester, (1973) A.C. 296 (H.L.) 

R. v Kilboume (1973) Cr. A.R. 38I (H.L.) (1973) 1 ALL E.R. 440 

R. v Fisico, Femly, Chiasson. Hull, Reid, 24 C.R.N.S. 207 

R. v Taylor. 1 C.C.C. (2d) 321 (Man. C.A.) 
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EXISTING PASSION 

Evidence of similar acts is admissible in sexual offences as 

tending to show an existing passion and the acts need only have a sufficient 

nexus in time, 

R, v Williams, 12 C.C.C. (2d) 453 (OCA) 

R, v Deslauriers, 10 C.C.C, (2d) 309 (OCA) 

R, v Reardon (I864) 2 F. & F. 76, 176 E.R.473 

INJURIES ON COMPLAINANT 

Any physical evidence of violence against the complainant, 

inconsistent with normal intercourse involving consent would be corro¬ 

borative of the complainant’s story. This proceeds on the basis, that 

where there is intercourse with consent, one would not expect to see 

injuries on the complainant. 

R. v Thomas, 100 C.C.C. 112 

R. v St. Pierre. 7 C.C.C. (2d) 307 

R. v Price and Hansen (1969) 1 C.C.C. 226 (SCC) 

R. v Kolnberger, 1 C.C.C. (2d) 121 

R. v Harrison, 115 C.C.C. 347 

R. v Tweedale and Rivard (1974) 24 CRNS 100 (OCA) 

R. v Varcoe. 117 C.C.C. 234 

R. v Moore and Grazier, 1 C.C.C. (2d) 535 

R, v Aubichon. 44 C.R. 65 

R» v Boyce, 28 C.R.N.S. 336 (Ont. C.A.) 

DISTRESSED CONDITION OF COMPLAINANT 

The distressed condition of the complainant may or may not 

be capable of amounting to corroboration according to the particular 
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facts of each case. If regard being had to all the circumstances, the 

reasonable inference is that there was a causal connection between the 

alleged assault and the distressed condition, only then is the evidence 

of the latter capable of constituting corroboration. 

R. v Boyd, 17 C.C.C. (2d) 6 

R. v Redpath, 46 Cr.A.R. 319 

R, v Knight, 50 Cr.A.R. 122 

R, v Conner and Jones, 7 C.C.C. (2d) 553 

R. v White, Dubeau and McCullough, 16 C.C.C. (2d) 162 

SCRATCHES OR MARKS ON COMPLAINANT 

Scratches or marks on complainant, not consistent with normal 

intercourse is capable of constituting corroboration. 

R. v Bell, Christiansen et al, 14 C.C.C. (2d) 225 at 250 

INADEQUATE DENIAL OR SILENCE OF ACCUSED 

The rule of law is that a statement made in the presence of 

an accused even upon occasion which should be expected reasonably to call 

for some explanation or denial from him is not evidence against him of the 

facts stated. The mere denial by the accused of the facts in the statement 

does not render the statement inadmissible because he may deny the state¬ 

ment in such a manner and under such circumstances as may lead a jury to 

disbelieve him and constitutes evidence from which an acknowledgement may 

be inferred. 

R. v Christie (1914) A.C. 545 
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"You got it all there, there is nothing more to say*'. 

The statement was not only admissible as being spontaneous and in no 

way induced, but was corroborative because it would be reasonable to expect 

a strong denial by the accused® 

Fargnoli v The Queen, 117 C.C.C 359 (SCC) 

"Truth is truth, I don’t think I hurt the little Girl. Is 

there any way we can settle it". This statement was held to be corrob¬ 

orative of the unsworn testimony of the complainant. 

R. v Richmond, 84 C.C.C. 289 

ACCUSED FLEEING JURISDICTION 

Where the accused fled the jurisdiction, it was held to be 

corroborative of the complainant’s evidence. 

R® v Bondy, 121 C.C.C. 337 (OCA) 

EVIDENCE ADMITTED BY ACCUSED 

Evidence that the complainant and the accused were merely 

’necking® is capable of affording corroboration on the later act of 

intercourse. It may be more than evidence of opportunity and might be 

treated as a preliminary to intercourse. Evidence of a fact which is 

admitted, so that it is not in issue may still be treated as corroboration 

of the main issue. 

Ro v Parish (1968) 4 C.C.C. 11 (B.C.C.A.) 

R.v Mullen (1968) 1 C.C.C. 320 (B.C.C.A.) 

R. v Boyce (1974) 28 C.R.N.S. 336 (O.C.A.) 
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TORN CLOTHING OF COMPLAINANT 

Damage to the clothing of the complainant as having resulted 

from the actions of the accused or the fall of the complainant from the 

automobile were left to the jury. Once the jury was left with both 

possible explanations, it was for them to decide whether they accepted 

the damaged clothing as being corroborative of the complainant’s story. 

R. v Moore and Grazier, 1 C.C.C. (2d) 521 (B.C.C.A.) 

See also: R. v Harrison (1956) O.R. 509 

R. v Jesseau and Breen, 129 C.C.C. 289 

R. v Kysela, 133 C.C.C. 199 (O.C.A.) 

R. v Either, 124 C.C.C. 322 

SPECIAL INSTANCES OF CORROBORATION 

(1) Evidence which contradicts the evidence of the accused on a 

material point may constitute corroboration. The accused swore 

that he was not at home at the relevant time and a crown wit¬ 

ness swore that he had seen the accused near his home at such 

time. While of itself it was merely evidence of opportunity 

it did not constitute corroboration, it directly contradicted 

the evidence of the accused on a most material point and might 

therefore be taken to be corroboration. 

R. v Drew, 60 C.C.C. 37 (Sask. C.A.) 

(2) There was a detailed description of the furniture in the rooms 

of the house of the accused given by the complainant. This, 

when contrasted with the accused’s denial that he had shown 

the complainant the rooms, constituted corroboration. 

R. v Richmond, 84 C.C.C. 289 (B.C.C.A.) 

See also: Hubin v The King, 48 C.C.C. 172 (S.C.C.) 
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(3) Complainant's watch found in the accused's car. This was 

corroborative on the question of identity. 

R. v Kolnberger, 1 C.C.C. (2d) 121 

R. v Kanestar (1966) 4 C.C.C. 231 

R. v Tweedale and Rivard (1974) 24 C.R.N.S. 100 

(4) Pine needles in the hair, hysteria, disheveled condition 

and screaming for assistance, constituted corroboration. 

R, v White, Dubeau and McCullough, 16 C.C.C. (2d) 162 

(5) Evidence of a suicide attempt by the accused may be admissible 

and therefore corroborative of the complainant's evidence if 

the jury was satisfied that the attempted suicide reflected 

a consciousness of guilt and not undertaken for other reasons. 

R. v Williams, 12 C.C.C. (2d) 453 

(6) Finding of a knife in the accused's car is consistent with 

the story of the complainant that the accused used the knife 

to compel her to have sex but was not inconsistent with the 

falsity of her story and therefore was not corroborative. 

R. v O'Leary, 1 C.C.C. (2d) 88 

In R. v Goforth, 19 C.C.C. (2d) 88 (Sask. C.A.), the presence 

in the accused's possession of a knife, testified to by the 

complainant as having been used in the attacks and marks on 

her neck could constitute corroboration in respect of the 

lack of consent since they point to the truth of the alleged 

fact which it is sought to corroborate and are not merely 

equally consistent with guilt or innocence. 
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(7) Finding of two buttons from the complainant's coat was evidence 

capable of constituting corroboration# 

R. v Price and Hanson (1969) 1 C.C.C. 226 affirmed by S.C.C. 

(8) Presence of seminal fluid in the vagina can constitute 

corroboration in respect of the act of intercourse. 

R. v Goforth, 19 C.C.C. (2d) 88 

(9) Screams and exclamations of pain by the complainant heard by a 

witness can constitute corroboration. 

R. v Boyce, (O.C.A.) 30 Sept. '74 (unreported) 

NOTE: Evidence equally consistent with guilt and innocence 

does not become corroborative evidence. 

R. v Reardon, 83 C.C.C. 114 

R. v Yott, 85 C.C.C. 10 

Thomas v The Queen. 103 C.C.C. 193 

See also: R, v Baskin and Kohl, (Sask. C.A.) 20 Nov. '74 (unreported) 

However, evidence independent of that of the complainant which 

is more consistent with the truth than the falsity of her story 

on the issues in dispute is capable of being corroborative of 

her evidence. 

R. v Jesseau and Breen. 129 C.C.C. 289 at 296 

R. v Nalon, 14 C.C.C. (2d) 49 at 55 

R. v Hawk (1970) 1 O.R. 417 at 418 
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EVIDENCE OF RECENT COMPLAINT BY COMPLAINANT 

The Ontario Court of Appeal in R. v Woodworth, Stutt and Giles 

17 C.C.C. (2d) 509, recently held that: 

On a charge of rape, evidence of a ’recent complaint’ is not 

admissible until the Crown first satisfies its onus of demonstrating that 

the complaint was made at the first reasonable opportunity. Only after 

this is done does the complaint become admissible so that evidence thereof 

may go to the jury for the limited purpose for which they may consider it. 

If the trial judge accepts the evidence and leaves it to the jury ’’whether 

(the complainant) complained at the first reasonable opportunity”, a new 

trial must be ordered. 

It is therefore important that a voir dire be held so that 

the judge may rule on whether the evidence of the recent complaint was 

made at the first reasonable opportunity. 

PURPOSE AND EFFECT 

A complaint made by the victim shortly after the commission 

of a sexual crime is admissible in evidence. The complaint is not evidence 

of the facts complained of, but merely as to the consistency of the con¬ 

duct of the complainant in making the complaint and with the story told 

by her in the witness box. 

R. v Lillyman (1896) 2 Q.B. 167 

Evidence of a complaint may be rendered inadmissible if there 

has been a considerable lapse of time between the assault and the complaint. 
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There can be no iron clad rule as to the time within which 

the complaint should be made, but the time which may elapse depends on 

the circumstances of each case. The onus is on the Crown to establish 

the circumstances under which the complaint was made so as to determine 

whether the complaint is legally admissible in evidence. Evidence of a 

complaint is corroborative of the victim’s story in the sense that it 

tends to confirm her credibility, but it is not independent evidence 

implicating the accused within the meaning of the established rule as 

to corroboration. 

The principle is that the complaint must have been made at 

the first reasonable opportunity after the commission of the offence and 

before there has been time to devise and set forth an untrue accusation. 

In some cases a delay of two days might be unreasonable while in another 

case a fortnight’s delay might not be unreasonable. In some cases 

delay may be caused by want of opportunity to disclose or by bashfulness, 

and fear or mental or physical condition. In such cases the lapse of 

time might be excused. 

R. v Barron, 49 C.C.C. 211 

ADMISSIBILITY 

Evidence of a complaint is admissible if made: 

(1) at the first reasonable opportunity; 

(2) without questions of a leading or intimidating 

character or suggesting the guilt of the accused; and 

(3) in relation to the alleged offence and nothing else. 

R. v Creemer and Cormier (1968) 1 C.C.C. (2d) 14 

In R. v Moore and Grazier, 1C.C.C. (2d) 521 (B.C.C.A.) 

where it was held that the questions only clarified a recent complaint of 
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a sexual act. This decision was contrary to the general rule that such 

evidence was not admissible if questions were put to the complainant 

suggesting the offence. 

WHERE THE COMPLAINEE IS UNTRACEAHLE 

Where the testimony of the recipient of a complaint may be 

confirmatory or corroborative of the testimony of the complainant as to 

the fact and particulars of the complaint made by her, it does not follow 

that the admissibility of the evidence of the complainant, as to these 

matters is conditioned upon the corroboration or confirmation by the 

recipient and there seems to be no valid reason why, where the recipient 

of an alleged complaint is untraceable, the complainant should be denied 

the right to rebut, by her own evidence of complaint, the factual pre~ 

sumption which would otherwise attach to her silence as to the matter. 

Kribs v The Queen (1900) O.R. 184, dismissed by S.C.C. 127 C.C.C. 1 

In P» v Calhoun, 93 C.C.C. 289, evidence of two complaints 

were admitted on the basis that it formed part of one continuous complaint. 

See also: R, v Lebrun, 100 C.C.C. 16 

The following, amongst other cases, deal with admissibility 

of a recent complaint: 

R. v Thomas, 100 C.C.C. 112 

R. v Harrison, 115 C.C.C. 347 

R. v Hodges (1909) 3 Cr. A.R. 262 
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MURDER - S. 212(c) 

This article may not be of much interest to the average 

police officer inasmuch as he does not deal with homicide investigations 

but is being written for the benefit of those police officers who may be 

confronted with this problem. 

S. 212(c) of the Criminal Code provides that: 

Culpable homicide is murder where a person, for an unlawful 

object, does anything that he knows or ought to know is 

likely to cause death, and thereby causes death to a 

human being, notwithstanding that he desires to effect 

his object without causing death or bodily harm to any 

human being. 

This section has presented problems regarding its 

application and it may be better understood if it is broken 

up into its separate elements: 

(1) Where a person for an unlawful object 

(2) does anything 

(3) that he knows or ought to know is likely to cause death 

(4) and thereby causes death to a human being 

(5) notwithstanding that he desires to effect his object 

without causing death or bodily harm to any human being. 

One of the best known cases dealing with a similar section was 
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D.P.P. v Beard (1920) A.C. 479. In this case the accused attempted to 

rape a child and the evidence indicated that there was a violent struggle 

in which the accused overpowered the child and stifled her cries by putting 

his hand over her mouth and pressing his thumb upon her throat, the acts 

which, in her weakened state resulting from the struggle, killed her. 

Although the accused had no intention of killing her, the House of Lords 

held that homicide arising from an act of violence in furtherance or in 

the course of the crime of rape constituted murder. The accused's state¬ 

ment, "I only intended to stop her screaming. I did not intend to kill 

her", does not prevent a conviction of murder being entered. 

I21 R. v Hughes (1942) 28 C.C.C. 257, The Supreme Court of 

Canada dealt with a similar matter. 

The accused and two companions entered the shop, kept by the 

father of the victim, for the purpose of robbery. The accused who was 

carrying a revolver fired twice injuring the victim in the hand and arm. 

The victim grappled with the accused and the evidence indicated that the 

revolver killing the victim may have gone off accidentally, while the victim 

struggled with the accused. 

The Court held that even if the jury thought that the revolver 

went off by accident (or were not satisfied that it did not go off in that 

manner) they might still have properly found a verdict of murder under 

this section if they were satisfied that the conduct of the accused was 

such that he ought to have known it to be likely to induce such a struggle 

as that which actually occurred and that somebody's death was likely to 

be caused thereby and that such was the actual effect of his conduct and 

of the struggle. 
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A similar conclusion was reached by The Supreme Court of 

Canada in Graves v The King (1913) 21 C.C.C. 41, where the majority of 

the court held that it was not necessary that the jury should have found 

that the acts of the accused were such as they knew or should have known 

were likely to cause the very acts to be done or the precise situation to 

arise which in fact resulted in the homicide, or to cause the death of the 

person who was killed. It would be sufficient if the jury had found that 

the accused did an act which they knew or should have known would be likely 

to induce the doing of anything or to bring about any situation likely to 

cause the death of some person - the person killed or any other person. 

In R. v Tennant and Naccarato (1975) 31 C.R.N.S. 1 (Ont.C.A.) 

the victim "J" had violently assaulted two other men. The accused "T” 

took with him a chain which he testified was for protection. The accused 

were confronted by the victim "J" who had a large knife and a crutch and 

the victim attacked the two accused. The accused "N" armed himself with 

pistol and he testified that when he and the accused ”T" were again 

confronted by the victim "J", the victim struck "N" with his crutch 

causing "N" to loose his balance and causing the pistol to discharge 

killing the victim. I propose giving the findings of the Ontario Court 

of Appeal in detail in order that police officers who find this article 

of interest may read it when the occasion arises. 

Section 212(c) grounds liability for murder upon an objective 

test. The words, "ought to know’*, impose liability where death is unlaw¬ 

fully caused by conduct which a reasonable person, with knowledge of 

surrounding circumstances which make such conduct dangerous to life, should 

have foreseen was likely to cause death; for example, his knowledge of 
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the presence or probable presence of persons in a house to which he sets 

fire. Where liability is imposed on a subjective basis, what a reasonable 

man ought to have anticipated is merely evidence from which a conclusion 

may be drawn that the accused anticipated the same consequences. But 

where the test is objective, what a reasonable man should have anticipated 

constitutes the basis of liability (p.ll). If the accused had the capacity 

to form the intent necessary for the unlawful object and had knowledge of 

the relevant facts which made his conduct such as to be likely to cause 

death, he is guilty of murder if a reasonable man should have anticipated 

that such conduct was likely to cause death. What the accused ought to 

have foreseen is judged under S. 212(c) by the standard of the reasonable 

man. 

Section 212(c) contemplates some act or conduct by the offender 

done in order to bring about some further unlawful object or purpose which 

he has in mind. It cannot be invoked where death is caused by an assault 

unless such assault is committed in order to achieve some ulterior unlawful 

object. An assault may be the unlawful object, to achieve which another 

act causing death is committed. The words, ”notwithstanding that he desires 

to effect his object without causing death or bodily harm to any human 

being”, do not exclude S. 212(c) where personal injury is the unlawful 

object, to achieve which the act causing death is committed. Those words 

make it clear that the subsection is applicable in spite of the fact that 

the offender desired to achieve his unlawful purpose without causing 

bodily harm to anyone. 

Section 212(c) ought not to be given an interpretation which 

permits foreseeability under S. 212(c) to be substituted for the intent 
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required under S. 212(a) (i) and (ii) in cases where personal rtjury is 

not inflicted for a further unlawful object. Accordingly, S. 212(c) is 

not applicable where death is caused by an assault which is not shown to 

have been committed for the purpose of achieving some other unlawful 

object (p.17). It is applicable where death is caused by a separate act 

which the accused ought to have anticipated was likely to result in death, 

and which was committed to achieve some further unlawful object; that 

unlawful object may be an assault (p.l7)» Here, ”N"s procuring the loaded 

pistol after the initial confrontation with ,?J" , and his use of it in the 

circumstances, brought him within S. 212(c) if the jury was satisfeid 

beyond a reasonable doubt that the procuring and use of the pistol was 

for the unlawful purpose of assaulting "J" and "N" knew or ought to have 

known that his conduct was likely to bring about a situation in which 

someone might be killed. "N”s procuring and using the pistol was 

sufficiently separated from the unlawful object, the assault, to have 

constituted such conduct a separate act done for an unlawful purpose with 

the meaning of S. 212(c), if the jury chose to take that view of the 

evidence. The jury should have been told that if they had a reasonable 

doubt that the gun was discharged accidentally and if they were not 

satisfied beyond a reasonable doubt that nN" procured and used the gun 

for an unlawful object and knew or ought to have known that his use of 

the gun in the circumstances was likely to cause death, they must acquit 

"N" of murder. But they must then consider manslaughter. When death is 

accidentally caused by an unlawful act which any reasonable person would 

inevitably realize must subject another person to, at least, the risk of 

some harm resulting therefrom, albeit not serious harm, that is manslaughter. 



. 
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The trial Judge should have told the jury that it was open to 

them to find that "N" was committing an unlawful act in carrying a pistol 

known by him to be loaded to "J"s apartment for a purpose dangerous to 

the public peace or to find that his conduct amounted to the unlawful act 

of pointing a firearm at another person without lawful excuse. If death 

was caused by the accidental discharge of the firearm in the commission 

of such unlawful act and if the jury were satisfied beyond a reasonable 

doubt that the unlawful act was such as any reasonable person would 

inevitably realize must subject another to the risk of, at least, some harm, 

albeit not serious harm, the death would amount to manslaughter. And the 

jury should have been told that if they were satisfied that the accused 

was engaged in a lawful purpose or had a reasonable doubt in this regard 

and this death was caused by the accidental discharge of the pistol, 

then, in the absence of proof of criminal negligence, accident was a 

complete defence. 

In R. v Quaranta (1975) 21 C.R.N.S. 185 (Ont. C.A.) the 

deceased was killed as a result of an explosion in a law office. The 

explosion was caused as a result of a fire which had been set by the 

accused four buildings away from the law office. The accused stated 

that he had set the fire as a result of an agreement he had with an¬ 

other person but denied that he intended to cause an explosion or kill 

anyone that night. He further testified that he was not aware of the 

presence of the deceased or anyone else in the premises of the adjacent 

buildings. On appeal from a conviction of murder, the Court held that 

S. 212(c) was applicable. The court held that: 

(a) The conspiracy to commit arson was the unlawful object; 
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(b) The setting of the fire was the act in furtherance 

of the unlawful object; 

(c) It did not matter that the accused did not desire the 

deceased's death he knew or ought to have known that 

death was likely to result from his actions in setting 

of the fire. 

In R, v Halliday (Feb. 1976) not yet reported (Ont. S.C.) the 

accused set fire to the premises of the Baptist Convention as a result of 

which four persons lost their lives. The evidence indicated that the fires 

were set to cover up a break and entering into the premises, and theft of 

certain camera equipment. The judge directed the jury to consider S. 212(c) 

of the Criminal Code and asked the jury to consider: 

(a) the decision of the accused to set the fire as the 

unlawful object; 

(b) the setting of the match or butane lighter to the 

premises as the unlawful act in furtherance of the 

unlawful object; 

(c) the desire of the accused was immaterial so long as the 

accused knew or should have known that the deaths were 

a probable consequence of the fire. 

The accused was convicted of four counts of murder. The writer appeared 

for the Crown. 

It is hoped that this article, although brief, will enable a 

police officer to appreciate and understand this section. Whenever a 

police officer is confronted with a homicide where S. 212(a) and (b) 

does not apply, he must ask himself the following questions: 
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(a) Did the conduct of the accused indicate that he had 

planned a certain course of conduct which was unlawful? 

This may be inferred because the words "unlawful object" 

is a state of mind. 

(b) Did the accused do anything in furtherance of that 

unlawful object? This is called the unlawful act. 

(c) Was death of a human being caused? 

(d) Would a reasonable person have foreseen that death 

would be a probable consequence of the unlawful act? 

It does not matter whether the person who died, died 

by accident or whether the accused did not desire to 

cause death. 

If the above questions are answered in the affirmative, S.212(c) 

will be applicable 
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NOTICE REQUIREMENTS UNDER CRIMINAL CODE AND EVIDENCE ACT 

Criminal Code 

Witness not on back of indictment 
to be called 

Reasonable notice 

Drive while disqualified 
S. 238 (5) 

7 days notice. Give 
copy to an accused 

Impaired driving and driving 
with more than .08 alcohol in 
blood. S. 234 

Reasonable notice 
with copy of certifi¬ 
cate to accused 

Crown seeking greater punishment 
S. 234 

Reasonable notice 
before trial 

Previous correction for indictment 
offence S. 592 

Reasonable notice 
before trial 

Possession of stolen property 

- other goods S. 317 3 days in writing 

- other convictions S. 318 
with description 
5 days in writing 

Examining exhibits S. 533 3 days notice of 
application 

Preventative detention S. 633 7 clear days notice 

Habitual criminal S. 69O within 3 months of 
sentencing 

Dangerous Sexual Offender 
S. 689 

7 clear days. Before 
of after conviction 
within 3 months of 
sentencing 

Evidence Act 

Production of books 
S. 28 

7 days notice or 
reasonable notice 
whichever is greater 

Financial records 
s. 29 

7 days notice before 
production 

Business records 7 days notice before 
production 
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NOTE: In certain sections, notice has to be given in writing, 

in others this is not specified. It is suggested that notice In 

writing, signed by the recipient as proof of service be followed in 

every case. 

The following decision of the Supreme Court of Canada may 

be useful where the Crown has failed to give the required notice. 

In Ares v Venner, 12. C.R.N. S. 349? it was held that hospital 

records, Including nurse's notes made contemporaneously by someone having 

a personal knowledge of the matters then being recorded and being under 

duty to make the entry or record, should be received in evidence as a 

prima facie proof of the facts stated therein; this however should in 

no way preclude a party wishing to challenge the accuracy of the records 

or entries from doing so. 
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OBTAINING STATEMENTS 

The burden is always on the Crown to prove that statements, 

given by the accused whether it is exculpatory or inculpatory 

or made in the course of an investigation prior to charges 

being laid, were voluntarily made, i.e. without fear of 

prejudice or hope of advantage. 

The following observations are only meant to be guide lines 

because it has been seen that even experienced investigators 

have been known to make fatal mistakes resulting in the re¬ 

jection of a statement and the loss of a perfectly strong case. 

The primary aim of the investigator is to ensure that the 

statement whether inculpatory or exculpatory will not be 

rejected by the Court. Caution must be exercised even 

though the statement is an exculpatory one. 

Statements which were exculpatory at the time they were 

made may become inculpatory at the trial. 

Example; 

A 9 year old girl complains that she was indecently 

assaulted by the accused. She gives evidence without 

being sworn and her evidence has to be corroborated 

in a material particular in order that the accused 

be convicted. When the accused was arrested he 

states that he never knew the complainant. This 





is an exculpatory statement® At the trial, it 

becomes apparent that this statement cannot stand 

and so the accused testifies that he met the complainant 

girl, but that he had not indecently assaulted her. 

The exculpatory statement becomes important now and 

if it were rejected as having been improperly obtained 

the accused escapes the consequences of his criminal 

act. 

The investigator should never rely on his memory as to what 

the accused said. It should be taken down preferable when 

the utterance is being made to avoid the suggestion by the 

defence that the investigator's memory is at fault. 

It would be preferable to have the accused read his story 

and sign it if he is willing to do so. 

The mere fact that the customary warning was given or not 

given does not make the statement admissible or inadmissible. 

It is a factor that is taken into account by the court. 

All the surrounding circumstances must be investigated by 

the Court before the statement can be ruled voluntary. 

Before a warning is read out, tell the accused what crime 

you are investigating, answer any questions and then give 

him the warning. You should take down in your memo book 

the entire sequence of events. 
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(10) Even if the person taking down the statement has done 

everything according to the correct method, the statement 

could be rejected if the accused was in another officer’s 

earlier custody which officer did things incorrectly. 

(11) If the accused has been in another officer’s custody you 

must tell the accused in addition to the warning that not¬ 

withstanding anything the other officer told him, the 

accused was under no obligation to say anything. In such 

circumstances, if possible, get his statement before an 

independent person, e.g. a Justice of the Peace. 

(12) The less the number of police officers the accused has seen 

the better. The earlier the statement is obtained, the better 

it is. He can make a second or third later on. Every officer 

the accused comes in contact with prior to the statement 

will have to give evidence. This may interfere with the 

other official activities of that officer or affect his 

holidays. If those officers are not available at the trial 

a perfectly good statement is rejected. 

(13) R. v Settee (1975) 29. C.R.N. S. 104 Sask. C.A. is an impor¬ 

tant case. 

MM” was found dead on his bed in his room in Regina on 10th 

August 1973, having died two days prior of a depressed skull fracture and 

a throat wound which extended almost ear to ear. ”S”, the appellant, was 

seen with ”M” on 8th August. On 10th August, ”S” was arrested for drunk¬ 

enness in Prince Albert and the Regina police were notified. 



I 
I 
I 

I 

! 
i 

I 

I 
I 
I 
I 

I 
I 
I 



Page 71 

Blood was found on his shoes, but it could not be determined 

if it was human blood. On 17th August the pills were found in ”M®"s room, 

and ’'S"'s thumb print, which had been found on 10th August, was lifted 

from the wall at the head of "M"'s bed. The print came from the blood 

that was on "S'"s hand, and not from the blood that was on the wall. 

"S”«s right fingerprint and two identifiable impressions were found on 

the wall having been placed there after the blood had been splattered on 

the wall. 

Detectives told '’S'® on 11th August that he might be charged 

and gave him the police caution. »'S” said that he would like to have 

counsel. Counsel interviewed "S’®, then told the Detectives the police 

were not to interview ”S" unless he was present. The Detective told 

counsel the police would continue to question "S'® whether counsel was 

present or not. On 12th August Detectives interviewed ®'S®# from 9:35 to 

11:52 A.M., 12:35 to 1:05 P.M. and 3:15 to 3:55 P.M. At 4:50 P.M., he 

signed a written statement saying that he had left his pills behind in 

”M»"s room. But he stated he had nothing to do with the slaying. On 

13th August the Detectives again cautioned "S®' and told him that his 

fingerprint had been found superimposed on the blood on the wall. ’®S” 

said he had nothing to say and was allowed to call his counsel. The 

Detective told "S" that he had no alternative but to charge him with 

non-capital murder. On 14th August ®*S'® was remanded for psychiatric 

examination. 15th August the Detectives, at 9:30 A.M., told ®®S" that 

in view of the evidence discovered, there was no alternative but to 

believe that he was implicated in the cold-blooded murder. ®'S®' said 

nothing. At 4:30 P.M. the Detectives told ®’S'® that the evidence of 

the fingerprints was such that it was impossible to believe ®'M®' was 

in good condition when S)S!S left him and that there was other information 
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which he was not telling him. "S" said nothing. The Detectives later 

interviewed "S" from 9:30 P.M. to 11:00 P.M. The various pieces of 

evidence that implicated "S" were reviewed by the Detectives. "S" said 

nothing but concluded the interview saying, "I might have to see my 

lawyer". 

On 17th August at 9:40 A.M. the Detectives cautioned "S" 

again just before he was to be taken for further psychiatric examination. 

The Detectives told "S" that that would be their last discussion and that 

they would see him at 4:30 P.M. At 4:30 P.M. in "S"'s cell, the Detectives 

said, "Well Tom, do you want to talk business? Have you come to any 

decision?" "S" replied, "Yes". The Detectives took "S" to an office 

and said, "Well Tom, are we going to talk business?" "S" replied, "Yes, 

I killed him". The Detectives asked "S" if he wished the conversation 

taped and "S" said he did. "S" then confessed to killing "M". All the 

statements were admitted in evidence. The appellant contended that the 

confession of 17th August was improperly admitted and that all officers 

who were associated with the appellant when the statements were made 

were not called by the Crown. Held, the appeal should be dismissed. 

Counsel’s direction that the police were not to question "S" 

unless he was present was not one the police were required to follow. 

Counsel could not prevent the police from following the investigation 

of the alleged offence, including proper interrogation of the accused 

(p.117)• The questioning was not to induce an admission of guilt, but 

rather to obtain an explanation in the light of the facts actually 

discovered. Conveying such information to the accused afforded him 

the opportunity of explaining. 
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Unless it is made evident or probable that the trial judge has 

not weighed the circumstances in the light of the rule as to the admission 

of a confession, or has misconceived them or the rule, his conclusion 

should not be disturbed. 

Where a statement is elicited in the presence of several officers 

the statement ought, as a rule, not to be admitted unless (in the absence 

of some adequate explanation of their absence) those who were present are 

produced by the Crown as witnesses, at least for cross-examination on 

behalf of the accused. Here there was no evidence that any officer other 

than those called on the voir dire was in any way involved in the taking 

of the statements. There was no evidence that officers who escorted "S" 

from the cell to the various interrogation rooms did any more than deliver 

him to the interrogation room. 

(14) The Settee case may be appealed to the Supreme 

Court of Canada but serves to illustrate the 

methods that may be used. The police showed us 

heavy-handedness. The methods of long questioning 

without food was absent. It is voluntary in the 

sense that it was obtained without fear of prejudice 

or hope of advantage exercised or held out by a 

person in authority. This is the law in Sasketchewan. 

(15) R. v Deleo and Commission (1972 18 C.R.N. S. 26l is 

an example of a trial in Ontario. The facts are as 

follows: 
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The accused made statements to the police which were sought 

to be adduced at trial. He was 18, had a rheumatic heart, was handcuffed 

and suffered depression after being in custody for five hours. No 

caution was administered. The police knew the accused had counsel and 

where that counsel could be reached. Prior to entering the line-up that 

followed such questioning, the accused answered that he did not wish a 

lawyer present at the line-up. After the line-up a caution was admin¬ 

istered, but the accused was not told he could have his lawyer present, 

nor was his lawyer contacted by the police. Then a verbal utterance was 

made and a written statement taken. The accused's lawyer testified that 

when he left the police station he assumed that all questioning was at an 

end as the accused had accounted for his whereabouts but he acknowledged 

that the police never said there would not be further questioning or 

that they would call him if there were. At trial it was argued firstly 

that the statements were involuntary or that the trial judge should 

exercise his discretion against admissibility and secondly that there 

had been a denial or refusal of the right to counsel. Held, the statements 

were admissible. 

The statements were voluntary. The accused was cautioned on 

two of the three relevant occasions. In considering the effect of age, 

the age of majority set by the Provincial Legislature could be looked to. 

The accused's depression was in no way related to any threat or promise 

on the part of the police and there was no atmosphere of compuiLsion or 

oppression affecting the voluntary nature of the statements. When asked 

if he wished his lawyer present, the accused, being of an age of majority, 

exercised a free choice. 
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There was no deprivation of the right to retain and instruct 

counsel, for the accused did receive legal advice at the outset of his 

involvement with the police. There is no law to the effect that the 

police are obliged to tell the accused he may have counsel at the taking 

or giving of a statement. It cannot be said that the failure of the 

police to communicate with counsel before the taking of the written 

statement was a denial of the right to Instruct counsel. Different 

considerations would apply if the accused had requested counsel and his 

request had been ignored or denied. 

(16) R. v Pettipiece, 7 C.C.C. (2d) 133» is an interesting 

case from British Columbia. 

Police officers or other in the employ of the police, pre¬ 

tending to be criminals or assuming a character other than their own, 

which is unknown to the accused, and thereby gaining the confidence of 

the accused as a result of which the accused makes incriminating state¬ 

ments, are not persons in authority and therefore no confession is 

involved requiring the holding of a voir dire to determine the admiss¬ 

ibility of the statements. 

(17) If more than one police officer is present when 

the statement is being taken, it is important that 

the others remain and take notes until the statement 

is concluded. It is fatal if officers walk in and 

out during this period because their evidence would 

be disjointed and at variance with the officer 

taking the statement. 

(18) Once the accused starts talking do not interrupt 

him even to give him customary warning. The 
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absence of the warning does the statement no harm 

and the interruption may only serve to confuse the 

accused. After the statement is completed, he can 

be warned or any questions asked and the accused 

could be asked to re-affirm what he already said. 

(19) There is no rule that prevents a police officer 

from asking questions of a reluctant suspect 

provided he does not offend the rule regarding 

threats or inducements. The three cases mentioned 

earlier illustrate this point clearly. 

(20) The fact that a statement was obtained by a trick 

or fraud does not make the statement inadmissible 

unless the trick involves a promise or threat - 

R. v Robertson (1975) 29 C.R.N.S. 141 at 169 Ont. 

C.A. leave to appeal to the Supreme Court of 

Canada refused. 

(21) The period of 22 hours in which the accused was 

held in the cells before his statement called for 

the most complete investigation of all the circum¬ 

stances that led to the obtaining of the confession. 

The statement was rejected - R. v Koszulap (1974) 27 

C.R.N.S. 226 (Ont. C.A.). 

(22) The drunkenness of the accused does not mean that 

the statement is inadmissible. R. v Oldham (1970) 

11. C.R.N.S. 204 but see R. v Bannerman (1966) 57 

W.W.R.:S.C.C. where the statement was rejected as 

the accused was intoxicated. 

(23) The police took the pants of a rape suspect and 

provided him with a blanket. The statement was 
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rejected as the court held that the pants were 

essential to the accused's dignity and composure - 

R. v Sarack (1974) 24 C.R.N.S. 295 - (B.C.) 
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PARTIES TO AN OFFENCE 

In the course of a criminal investigation a police officer is 

often confronted with a crime where more than one person is involved. 

The degree of involvement of each suspect varies and some 

suspects have only played a minor role in the commission of the crime. 

Some of the following situations may arise: 

(1) One or more suspects planned the crime, but took no 

part in the actual commission of the crime; 

(2) One or more suspects stood by and watched the crime 

being committed, but took no active part; 

(3) One or more suspects were present, but their part was 

only to act as a lookout; 

(4) One or more suspects only played a minor role in the 

commission of the crime; 

(5) One or more suspects took no part in the commission 

of the crime, but assisted those who committed the 

crime to escape or get away; 

(6) One or more suspects took no part in the commission 

of the crime, but helped to dispose of the fruits of 

the crime. 

What should the police investigator do in such situations? 

Should these suspects be charged and if so with what offence. This 

article proposes to examine some of these problems. 
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S. 21 (1) of the Criminal Code provides that: Everyone is 

a party to an offence who, 

(a) actually commits it; 

(b) does or omits to do anyting for the purpose 

of aiding any person to commit it, or 

(c) abets any person in committing it. 

The work ’abet* means, to encourage, counterance, uphold or support. 

This section appears to answer some, but not all of the 

problems mentioned above. 

PRESENCE AT THE CRIME 

Mere presence at the commission of a crime does not as a 

general rule make a person a party to the commission of that crime. 

However, in certain circumstances, mere presence may be evidence of 

aiding and abetting. 

Preston v R. (1949 93 C.C.C. 81 (S.C.C.) 

- Where a person was present at the commission of a 

crime, took no actual part, but lent confidence to the 

person carring out the crime, he was a party to the crime, 

e.g. Standing by when counterfeit money was being passed; 

keeping watch; taking care of the family of the person 

committing the crime; by enticing the victim; by 

absenting himself to facilitate the commission of the 

crime. 

R. v Gallant (1947) 20 M.P.R. 105 (P.E.I.) 

- If he is near enought to give assistance, to the party 

committing it, should the need arise, he is considered in 
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law to be present and be a party. 

R. v Betts (1930) 22 Cr. A.R. 148 

- A look-out is a party to the crime. 

R. v Lloyd (1890) 19. OR 352 (Ont. C.A.) 

R, v Cunningham (1937) 68 C.C.C. 176 (Ont. C.A.) 

- Where a person who was drunk permitted his drunken 

driver to drive his car, he being in the car at the 

time, was a party to dangerous driving. 

R. v Halmo (1941) 76 C.C.C. 116 (Ont. C.A.) 

In R. v Coney 8, Q.B.D. 539? an aidor and abettor was defined 

as follows: 

"In my opinion to constitute an aidor and abettor, some active 

steps must be taken by word, or action with intent to instigate 

the principal or principals. Encouragement does not necessarily 

amount to aiding and abetting, it may be intentional or uninten¬ 

tional; a man may unwittingly encourage another in fact by his 

presence, by misinterpreted words or gestures, or by silence or 

non-interference, or he may encourage intentionally by expressions, 

gestures, or actions intended to signify approval. In the latter 

case he aids and abets in the former he does not. It is no 

criminal offence to stand by, a mere passive spectator of a crime 

even of murder. Non-interference to prevent a crime is not itself 

a crime, but the fact that a person was voluntarily and purposely 

present witnessing the commission of a crime and offered no 

opposition to it though he might reasonably be expected to prevent 

and had the power to do so, or at least to express his dissent 
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might under some circumstances afford cogent evidence upon which 

a jury would be justified in finding that he wilfully encouraged 

and so aided and abetted”. 

PREPARATION 

Any person who, before the commission of an offence does some¬ 

thing to aid in its being committed or to help or to make it easier or 

supply the means to commit it, even though he is not present when it is 

being committed is a party to the crime. 

National Coal Board v Gamble (1958) 3 All. E.R. 203 

- The owner of a house who leases it knowing that it is 

to be used for prostitution is a party to the offence. 

R. v Roy (1900) 3 C.C.C. 472 (Que. C.A.) 

- One who supplies the means for the commission of the 

offence, knowing of its intended use is a party. 

R. v Farduto (1912) 21 C.C.C. 144 

- A person can neither read or write or even be blind can 

be guilty of forgery if he assists another to commit the 

crime. 

R. v Lackman (1918) 30 C.C.C. 400 (Que. C.A.) 

- If a man helps another in preparation for crimes of a 

certain nature with the intention that the other shall 

commit crimes of that nature, he may abet those crimes 

when they come to be committed. 

-O'1 Thambiah v R„ (1965) 3 All. E.R. 66l (Privy Council) one 

man opened a bank account. A few months later another man deposited stolen 
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government cheques in this account and was able by recovering the proceeds 

to defraud the government. The first man was held to be a party to the 

offence as he had made preparations for the crime. 

A person who causes death may be guilty of manslaughter while 

the person who abetted him may be guilty of murder. 

R. v Kwaku Mensah (1946) 2 C.R. 133 (C.C.A.) 

ASSISTANCE AFTER OFFENCE 

As a general rule, assistance given after the offence has 

been committed does not make the party that assisted, a party to the crime, 

e.g. possession of stolen goods. But where the assistance is given while 

some act is being done which enters into the offence, although the offence 

is completed (e.g. taking away and concealing the proceeds of a theft) 

the person who assists may be a party to the crime. 

R. v Campbell (1899) 2 C.C.C. 357 (Que. C.A.) 

Pelletier v R. (1969) 2 N. B. R. (2d) 179 (C.A.) 

ACTING THROUGH AGENT 

The principal may be a party to an offence even though an 

agent who carries it out is found not guilty because he had acted innocently. 

R. v Bleasdale (I848) 175 E.R. 321 

R. v MacFadden (1971) 16 C.R.N.S. 251 (C.A.) 

GENERALLY 

A few of the recent decisions of our courts are being provided 

to illustrate the application of this section. You will realize that these 

decisions cannot be reconciled with one another. 
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In R. v Black et al. (1970) 10 C.R.N.S. 17 (B.C.C.A.) the 

accused was present in a house with certain others, who wounded, sexually- 

assaulted the victim over a period of hours. The only evidence against 

the accused was the evidence of accomplice who said, "We were all 

participating”. Many of the other accused took an active part while 

others stood around and watched laughing and yelling. The court held 

that the spectators and the accused furnished encouragement and were 

guilty as abettors and their mere presence in the circumstance of the case 

prevented the victim from escaping. 

111 R« v Sala.jko (1970) 9 C.R.N.S. 145 (Ont. C.A.) the victim 

was raped by 15 men in a lonely field. She could only identify three of 

her attackers and stated that the accused did not rape her. The evidence 

indicated that the accused was seen near her with his pants down. The 

court held that passive acquiescence was not sufficient to make the 

accused an abettor. 

In Re A.C.S. (1969) 7 C.R.N.S. 42 (Que. C.A.) the Sir George 

Williams University computer centre was occupied by 89 students for 13 

days. A.C.S. had been present and stayed there overnight four or five 

times. On the last day when A.C.S. was present, the computer was 

destroyed. The court convicted the accused holding that the accused 

and others gave the occupation the strength of numbers which it required 

for its effective continuation. 

In second part of S 21 will now be examined and discussed. 

S. 21 (2) of the Criminal Code provides that: Where two or more persons 

form an intention in common to carry out an unlawful purpose and to assist 

each other therein and anyone of them, in carrying out the common purpose, 
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commits an offence, each of them who knew or ought to have known that the 

commission of the offence would be a probable consequence of carrying out 

the common purpose is a party to that offence. 

This section, at first, appears to present certain problems 

regarding its application. If the section is broken up into several parts 

its meaning and application becomes clearer. Under this section there are 

two essential conditions. 

(1) The accused and another or others should have formed a 

common intention; 

(2) That intention must be to prosecute or carry out an 

unlawful purpose. It should be noted that the words 

’’unlawful purpose” means more than an offence under the 

Criminal Code. It means what is says: any purpose that 

is not lawful is an "unlawful purpose”; 

(3) The accused and the others must agree to assist each 

other in carrying out the unlawful purpose; 

(4) One of them while carrying out the unlawful purpose 

commits an offence; 

(5) Each of them who knew or should have known that such 

offence could probably occur, is guilty of such offence. 

The common intention is rarely to be found in writing and must 

be inferred from the conduct of the several persons involved. 

R. v Suchan and Jackson (1953) 104 C.C.C. 193 (S.C.C.) 

Some of the reported decisions serve to illustrate the applic¬ 

ation of this section 
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In R. v Lachance (1962) 37 C.R. 65 (Man. C.A.) the accused 

and another both drove a car while intoxicated. The evidence did not 

indicate which one was driving at the time of the fatal accident. The 

court held that both accused having participated in an unlawful common 

purpose, both accused were guilty of criminal negligence. 

In R. v George (1936) 66 C.C.C. 365 (B.C.C.A.) affirmed by 

S.C.C. 67 C.C.C. 33, a police constable was attempting to arrest a man 

for stabbing his wife. A fight broke out between the man, his two 

brothers and the constable and the constable was killed. The court 

that all three men had formed a common purpose to resist the arrest 

of the man and to assist each other therein and that the killing of the 

constable ought to have been known to be a probable consequence. All 

accused were convicted of murder. 

In R» v Rice (1902) 5 C.C.C. 509 (C.A.) leave to appeal to 

S.C.C. refused 5 C.C.C. 529, two persons in lawful custody formed a common 

design to escape. Each of them had a revolver and in their attempt to 

escape, one of them shot and killed a constable. The evidence did not 

indicate which man fired the revolver. There was evidence of a common 

intention and the offence committed was a probable consequence of the 

common intention. Both were convicted of murder. 

What a police investigator must bear in mind is the common 

intention and not the motive with which the accused joins in that intent— 

tion. If for example where two persons form a common intention to commit 

a crime of robbery with violence, and one of them in carrying out that 

intention does an act which causes death, both will be guilty of murder. 
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These examples given should be compared with a case where two 

men acted together in attacking a third man with their fists. In the course 

of the assault one man used a knife to kill the third man. The man who 

used the knife was convicted of murder while the second man was convicted 

of manslaughter. The reasoning for this result was that he who intended 

grevious bodily harm should be convicted of murder while he who intended 

unlawful striking with fists should be guilty of manslaughter. 

R, v Betty (1963) 48 Cr. A.R. 6 

One of the more recent cases in Canada where this section is 

illustrated is Cathro v R, (1955) 22 C.R. 231 and Chow Bew v R. (1955) 

22 C.R. 253 > Cathro and Chow Bew and two others undertook to rob Ah Wing 

who kept a small store. The accused carried no weapons because Ah Wing 

was an old man who was not expected to put up much resistance. The 

accused agreed that no more force was to be used than was necessary to 

overcome whatever resistance Ah Wing might offer. Cathro and Chow Bew 

went into the store and, after an interval Cathro seized Ah Wing and 

struck him on the head with a can of meat. They attempted to gag him 

and then Cathro left Ah Wing with Chow Bew to be held while Cathro 

searched for money that the victim was supposed to have. Chow Bew 

apparently put his knee on Ah Wing's throat and Ah Wing died by Strang¬ 

ulation. On appeal from a conviction of murder, the Supreme Court of 

Canada dismissed the appeal of Chow Bew and Cathro was granted a new 

trial. The court held that Cathro and Chow Bew had formed a common 

intention to rob Ah Wing and while assisting each other in the commission 

of that robbery, Chow Bew murdered Ah Wing. Cathro would be a party to 

the offence of murder if the commission thereof was or ought to have 

been known by him to be a probable consequence of the carrying out of 

such robbery. A new trial was ordered for Cathro as the trial judge had 

erred in his charge to the jury. 
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Another example of a Canadian decision is to be found in 

R. v King (1974) 27 C.R.N.S. 303 (Ont. C.A.) where the accused and two 

others committed a robbery in the course of which a person was killed. 

The court held that in order to make all three accused a party to the 

murder the Crown had to prove that: 

(1) "K”, "G” and "J" had formed an intention in common to 

commit the offence of robbery and to assist each other 

therein; 

(2) It was in fact a probable consequence of the carrying 

out of the common purpose to commit such an offence that 

"G" and "J" or either of them, would intentionally cause 

bodily harm to someonef 

(3) It was known or ought to have been known to "K" that such 

consequence was possible $ 

(4) In fact death of the deceased ensued from such bodily harm. 

It is hoped that the cases cited above will assist the police 

investigator in appreciating and understanding the provisions of S. 21 and 

the circumstances under which persons can be made parties to a criminal 

offence. 
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POWERS OF PEACE OFFICERS 

The Criminal Code and other statues give police officers the 

power to arrest a person under certain circumstances. I have provided 

the most recent decisions of our courts. On reading these different 

decisions you will realize that many of them cannot be reconciled with 

each other. There is no assurance that these decisions will be followed 

by all courts throughout Canada and they are being included in this 

article for your general reading. 

Police officers followed an automobile which was stopped on 

the wrongside of the street. The auto was subsequently driven into the 

driveway of the house of the driver and the police officers stopped their 

auto a few feet behind the auto of the driver. They asked the driver to 

show his license and upon the driver’s refusal to do so proceeded to 

arrest him. The accused came out of the house and obstructed the police 

officers. Held, the charge should be dismissed. The officers only had 

authority to arrest the driver pursuant to the provisions of the Motor 

Vehicle Act of New Brunswick. The driver’s license was asked for on 

private property and not on a highway and hence the arrest was unlawful 

and the officers were not acting in the execution of their duty. 

R. v Slipp (1971) 1 C.C.C. (2d) 275 (N.B.C.A.) 

The accused had loaned his car to another who was arrested by 

the police on a charge of dangerous driving. The police took possession 

of the car pursuant to S. 156 (14) of the Highway Traffic Act. The accused 

who was the owner of the car, asked permission to remove two cartons of 

milk and while doing so removed an envelope from the glove compartment. 
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The accused was asked to replace it and he refused. The accused was 

arrested. The envelope contained a hydro bill. Held, the arrest un¬ 

lawful . 

R. v Lascelles (1971) 2 C.C.C. (2d) 134 (Ont. C.A.) 

While police officers, in plainclothes, were patrolling the 

area on foot, the accused stopped people on the street, pointed at the 

police officers and referred to them as "undercover pigs" and "undercover 

fuzz". On several occasions the accused attempted to engage the officers 

in a conversation. Held, the accused was properly convicted of obstruction. 

R. v Westliz (1971) 2 C.C.C. (2d) 315 (B.C.C.A.) 

Police officers attended the house of the accused in relation 

to a domestic quarrel. The wife asked the police to stay on the premises 

and requested that she be permitted to take the children away from the 

home. The accused took hold of one child and the officer attempted to 

take the child away from him. During the struggle that ensued one of 

the officers was assaulted. Held, that the officer was not in the 

execution of his duty. 

R. v Tunbridge (1971) 3 C.C.C. (2d) 303 (B.C.C.A.) 

A police officer was attempting to arrest a girl who had 

leaned in the police car window, uttered an obscenity at him and then 

fled with her friends. He arrested the girl, he said, not for what had 

taken place but "to prevent further trouble". Held, the arrest was 

unlawful. 

R. v Allan, (1971) 4 C.C.C. (2d) 194 (Ont. C.A.) 
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A police officer struck the complainant in the teeth with 

his handcuffs while attempting to arrest the complainant. Held, to convict 

of the offence of A.B.H. it must be shown that a person intentionally applied 

force. A finding that a police officer applied force in the course of his 

duty through carelessness is not sufficient to allow a conviction to stand 

in the absence of a finding that there was an intentional application of 

force. 

R. v Starret (1972) 5 C.C.C. (2d) 32 (Ont. C.A.) 

A police officer attempted to arrest the accused pursuant to 

instructions from headquarters that a warrant was outstanding for the 

accused’s arrest. The officer neglected to ascertain the offence with 

which the accused was charged. Held, such arrest is lawful and notice 

to the accused that the arrest is pursuant to an outstanding warrant with¬ 

out specifying the charge is sufficient® 

R. v Grannracy (1972) 7 C.C.C. (2d) 221 (Ont. C.A.) 

dismissed by S.C.C. (1973) 12 C.C.C. 209 

The accused was the driver of a car, whose occupants the 

officer had reasonable grounds to believe were involved in the commission 

of a theft. The officer searched the inside of the car and the trunk and 

on not finding any stolen goods requested the accused to accompany him to 

the police station. Held, the police officer had no power either by 

common law or under the Criminal Code to seize the accused’s car over 

his objections and not as incidental to a lawful arrest for the purpose 

of searching it for evidence. 

_R. v Corrier (1972) 7 C.C.C. (2d) 461 (N.B.C.A.) 
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Obstruction is not limited to a physical contact or pushing 

a police officer and a person who knowingly defies the lawful order of 

the police that a crowd disperse in five minutes by not leaving the scene 

is guilty of obstruction. 

R, v Watkins (1972) 2 C.C.C. (2d) 513 (Prov. ct. Ont.) 

dismissed by Ont. C.A. 

A police officer who was investigating the accused as he 

believed that the accused was driving his car carelessly stopped him, on 

a charge of assaulting a police officer, held that at common law a police 

officer, attempting to arrest without a warrant, was required to inform 

the person being arrested of the offence. Further under the Criminal Code 

the attempted arrest was lawful because of the need to establish the 

identity of the accused. The officer had at any event complied with the 

provisions of the Highway Traffic Act. 

R. v McKie (1973) 9 C.C.C. (2d) 308 (Prov. ct. Ont.) 

A police officer has no power to arrest a person under S. 235 

of the Criminal Code for the purpose of requiring that person to accompany 

the officer to the police station to give a breath sample. No offence is 

committed until there has been a failure or refusal without reasonable 

excuse to comply with the lawful demand. 

R. v Kells (1973) 10 C.C.C. (2d) 322 (B.C.S.C.) 

The accused was charged with obstructing a police officer 

arising out of his having tried to push his way past a police officer on 

duty as a part of the security arrangements attendant upon the visit to 

Canada of a foreign dignitary. The accused had been warned that he could 
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not enter the particular area but forcefully insisted upon his right to 

to so and attempted to enter notwithstanding the warning. The foreign 

dignitary had been assaulted elsewhere in Canada. Held, the police were 

carrying out their specific duty of preventing a renewal of a like criminal 

assault on the person of the foreign visitor. 

Knowlton v The Queen (1973) 10 C.C.C. (2d) 377 (S.C.C.) 

On a charge of assaulting a peace officer in the execution 

of his duty, knowledge by the accused that the victim was a peace officer 

was an essential element and a conviction could not stand where the accused, 

because of his having ingested ISD, was not in a mental condition to know 

that the alleged victim was in fact a peace officer. 

R. v Vlcko (1973) 10 C.C.C. 139 (Ont. C.A.) 

Where an accused is arrested on reasonable and probable 

grounds on a charge of impaired driving and he assaults a police officer 

in attempting to resist arrest, he is guilty of assaulting a peace officer, 

notwithstanding that he is not subsequently not charged with impaired 

driving. A lawful arrest for an indictable offence is not restricted to 

cases where the accused is found committing the offence but includes 

reasonable and probable grounds for a belief of guilt. 

R. v McKibbon (1973) 12 C.C.C. (2d) (B.C.C.A.) 

When a peace officer is duly authorized to make an arrest 

either by virtue of a warrant or under S. A50 of the Criminal Code, he may 

use as much force as is necessary for that purpose, either against person 

or property. Before breaking into a dwelling-house the police officer must 
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indicate the reason he is there and the request that the door be opened. 

Eccles v Bourque et al (1974) 14 C.C.C. (2d) 279 (B.C.C.A.) 

dismissed by S.C.C. (1974) 19 C.C.C. 129 

A peace officer who arrests an accused who resists arrest 

when the accused has not breached any statute or by-law is not acting in 

the execution of his duty. 

R. v Potvim (1974) 15 C.C.C. (2d) 85 

During a provincial election the accused impeded pedestrian 

traffic. Police officers attempted to serve the accused with an appearance 

notice for causing a disturbance. 

The officers were assaulted. The charge of causing a distur¬ 

bance was dismissed. Held, the police were under a duty to take all steps 

to keep the peace and protect property and it was only because of the 

refusal of the accused to co-operate that they had to resort to arrest. 

The accused was convicted of assaulting police. 

R, v August et al (1974) 17 C.C.C. (2d) 194 (B.C. County Court) 

The accused, a solicitor, had been retained by friends of 

the accused. The police were interviewing the accused in his apartment 

regarding a homicide. The accused pushed the officers in order to get to 

his client. Held, the officers were acting in the course of their duties 

and the accused was guilty of assaulting a police officer. 

R. v Kenny (1974) 17 C.C.C. (2d) 158 (New Br. C.A.) 
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Two police officers having cause to believe that the accused 

was a public drunk arrested the accused and attempted to search him when 

they were assaulted. Held, the charge of assault police should be dis¬ 

missed. Compulsion was a necessary element of arrest. An actual seizure 

was no longer necessary; there could be an arrest by mere words if an 

accused submitted and went with the police. In making an arrest the 

police should use clear words to bring home to a prisoner that he is under 

compulsion. This was particularly important when a prisoner's under¬ 

standing was dulled by drink. Not having been told he was under arrest, 

he was not required to submit to restrain on his freedom. 

R. v Acker (1970) 9 C.R.N.S. 371 (Nov. Sc. C.A.) 

The accused was arrested for being drunk in a public place. 

His wife who was with him had a straight razor. Under the Government 

Liquor Act a person could be arrested only if he was in fact intoxicated. 

Held, that the arresting officers reasonable grounds for believing that 

the accused was not in itself sufficient. 

R. v Cottam (1969) 7 C.R.N.S. 179 (B.C.C.A.) 

A peace officer's powers of arrest is set out in S. 450 (l). 

Under S. 450 (2), he is not to arrest without a warrant for an indictable 

offence within the magistrates absolute jurisdiction or for a summary 

conviction offence or an offence which may be prosecuted by way of indict¬ 

ment or by summary conviction when he has reasonable grounds to believe 

that public interest may be served without so arresting a person having 

regard to all the circumstances. In the absence of such circumstances 

arrest without warrant is not desired. A person who resists arrest for 
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impaired driving is guilty of obstructing a police officer in the 

execution of his duty where the officer was acting pursuant to his 

powers of arrest under S. 150 (l) even though the officer did not satisfy 

the requirements of S. 450 (2). 

R. v Adams (1972) 21. C.R.N.S. 257 (Sask. C.A.) 

In R, v Biron (1976) 23 C.C.C. 513 (S.C.C.) the accused was 

charged with causing a disturbance contrary to S. 171 (a)(1) of the 

Criminal Code and resisting a police officer in the execution of his duty 

contrary to S. 118 (a) the latter charge arising from the accused’s 

action upon arrest of the former. The accused was acquitted of causing 

a disturbance. Held, by a majority of the judges of the Supreme Court 

of Canada, notwithstanding that a police officer pursuant to S. 450 (l)(b) 

may only arrest for a summary conviction offence where he finds the accused 

committing the offence, the validity of such arrest must be determined in 

relation to the circumstances which were apparent to the peace officer at 

the time the arrest was made and the subsection is simply concerned with 

limiting the power to arrest where the peace officer finds a situation in 

which a person is apparently committing an offence. In any event, having 

regard to S. 31 (2) of the Code, the officer allegedly "resisted” by the 

accused was justified in receiving the accused into custody as having 

been a party to a breach of the peace and he was in the execution of his 

duty. That was sufficient to make the accused guilty. 

In Scott v The Queen (1976) 24 C.C.C. 26l (Fed. C.A.) two 

R.C.M.P. officers entered a bar in search of narcotics. One officer who 

observed a patron drinking a glass of beer seized a patron by his throat 
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to ascertain whether or not the patron had narcotics in his mouth, when 

the patron's throat was released, he expelled the beer from his mouth 

into the officer's face. In a civil action by the patron against the 

officer for damages, held, where police officers reasonably believe that 

trafficking in illegal drugs is being carried on they have authority under 

either S. 10 (l)(a) and (b) of the Narcotic Control Act or S. 37 (l)(a) 

and (b) of the Food and Drug Act without a warrant to enter and search 

any person found therein. Since the only satisfactory method therein 

for recovering narcotics hidden in a suspect's mouth, and from preventing 

him from swallowing them, is to seize him by the throat; it is a lawful 

act, at least in the absence of evidence of undue force in its application. 

To find otherwise would make a realistic search for narcotics a mockery 

and to a large extent negate the practical use of S.S. (10) (1) and 37(1). 

The actions of the officer did not give the customer a cause of action 

for assault or false imprisonment, even though no narcotics were found. 

However, while the officers were justified in arresting the customer 

without a warrant for common assault, when he spat beer at one of them, 

they were liable to him in a civil action for assault for the excessive 

force used in effecting his arrest. 

111 Rener v Antonenko (1975) 30 C.R.N.S. 135 (Alta. S.C.) on 

information received, the police met the complainant at the Edmonton air¬ 

port believing he would be carrying drugs in his rectum. The complainant 

ran on seeing the police and was grabbed around the throat by the police 

to prevent him swallowing and the complainant was told he was under arrest 

for trafficking in heroin. His mouth was forced open, but no drugs were 

found. On being examined at the R.C.M.P. quarters at the terminal build¬ 

ing it was noticed that the hair around the anal opening appeared to have 
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been greased. He was told he could go to the bathroom and remove the 

drugs or would be taken to the hospital where it would be removed. At 

the hospital, the doctor removed two condoms containing 25 capsules of 

heroin from the complainant's anal canal. There was no damage done. An 

action for damages against the police officers was dismissed by the court 

which held that a general power of search of a person is given by the 

common law. The police had a duty to serach the complainant and seize 

any drugs found. In making such a search and seizure, the police are 

authorized to use such force as is reasonably proper providing no wanton 

or unnecessary violence is imposed. The use of a hospital and a qualified 

doctor indicated that the police exercised every care to assure that the 

complainant was not subjected to any unreasonable force. 
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PRIVILEGE 

As a general rule communications whether oral or in writing 

passing between a solicitor and his client or prospective client for the 

purpose of giving or receiving professional advice are privileged. The 

privilege is that of the client and may be waived by him. What this 

means is that neither the client nor the solicitor can be compelled to 

disclose the communication without the client's express consent. 

There are certain exceptions to the general rule which a 

police officer must bear in mind when conducting an investigation. 

(1) It is not every communication that is privileged. The 

mere fact that one party is a solicitor and the other 

is a client is not sufficient; there must be a solicitor- 

client relationship; 

R. v Prentice (1914) 23 C.C.C. 436 (Alta. C.A.) 

(2) If a lawyer is consulted without reference to his knowledge 

and experience in the law, communications between them are 

not privileged; 

Bramwell v Lucas (1824) 107 E.R. 560 

(3) A solicitor may be asked to name his client but the giving 

of the address may in certain circumstances be privileged; 

Werner v Werner (1956) O.W.N. 2h (S.C.C.) 

(4) The communication must relate to legal advice and no 

privilege attaches where it clearly appears to be lacking 
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in aspects requiring legal advice; 

(5) The privilege does not cover acts done by the solicitor 

on his client's behalf; 

R. v Aloff (1909) 16 C.C.C. 385 (Que.) 

(6) It does not extend to matters which the solicitor learns 

by other means than a confidential communication from his 

client; 

Dwyer v Collins (1852) 155 E.R. 1107 

(7) Where the accused voluntarily testifies as a witness to a 

confidential communication between him and his solicitor, 

he thereby waives the privileged character of such 

communication and both the accused and his solicitor may 

be examined fully; 

Smith v Smith (1958) O.W.N. 135 (S.C.C.) 

(8) There is no privilege protecting communications between a 

client and his solicitor who are acting in concert to 

perpetrate or facilitate a crime or fraud; 

R. v Cox and Railton (1881) All. E.R. 68 

(9) Where the accused was in custody awaiting trial, the 

police sent an undercover officer who falsely represented 

to the accused that he had been sent by the accused's 

solicitor. The communication was held to be privileged; 

R. v Choney (1908) 13 C.C.C. 289 (Man. C.A.) 



E 



Page 100 

(10) Not every communication by a client to his solicitor is 

privileged. To be privileged the communication must be 

made in the course of seeking legal advice and with the 

intention of confidentiality. If for example, it appeared 

that the client was not seeking legal advice, but relief 

from intimidation in prison, such communication was not 

privileged. 

R. v. Bencardino (1973) 24 C.R.N.S. 173 (Ont.) 

These are some of the cases that have dealt with solicitor/ 

client privilege and will serve as a guide line to a police investigation. 

Recently police officers in various parts of Canada have 

applied for search warrants from Justices of the Peace so that they may 

enter and search the offices of a solicitor. The information upon which 

the warrant was based stated that the materials sought in the search, 

namely, letters, correspondence, contracts and agreements, would afford 

evidence that an accused had committed an offence and further that the 

informant had reasonable grounds for believing that the materials were in 

the offices of the solicitor. 

The law in relation to searching the offices of a solicitor 

is still in its infancy and it is hoped that the following decisions will 

help police investigators. 

In R. v Colvin Exparte Merrick (1970) 3 O.R. 612, the search 

warrant was quashed on the grounds that the basis for the informant’s belief 

in the application for the search warrant was not a sufficient ground upon 
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which the Justice of the Peace ought to have been satisfied that a warrant 

should be issued. The warrant was also objectionable on the basis that 

it authorized a search for "other material of every nature". The court 

held that the rule regarding solicitor/client privilege is a rule of 

evidence and not a rule of property. The privilege is exclusively that 

of the client and does not extend to correspondence or documents prepared 

for the purpose of assisting a client to commit a crime nor to material 

stored with the solicitor for the purpose of avoiding seizure. The only 

way in which the privilege can be asserted is by way of objection to the 

introduction of any privileged material in evidence at the trial and a 

search warrant respecting material which there is reasonable grounds to 

believe might afford evidence with respect to the commission of an offence 

will not be quashed simply on the basis that the possibility exists that 

such material might be covered by the solicitor/client privilege. 

In Re Steel (1974) 29 C.R.N.S. 356, the judge examined the 

material seized and concluded that the material did not show that the 

solicitor directly or indirectly assisted or counselled his client to 

commit an offence, nor did it disclose any conspiracy between the solicitor 

and his client. The material had not been stored to avoid seizure. The 

seized material was returned to the solicitor. 

In Re Steel et al (Oct. 1975 - not yet reported), the search 

warrant was quashed on the grounds of the solicitor/client privilege. The 

court held that in order to displace the solicitor/client privilege on the 

grounds that the privilege is being used to cloak relevant evidence from 

discovery or that the documents are a part of a crime or fraud, there must 

be intelligible, specific allegations to that effect. The information on 

which the search warrant is based must clearly state reasonable grounds 
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for believing in the specific crime or fraud. A vague or ambiguous 

Information which leaves the judge to guess at the precise nature of the 

charges alleged would not be sufficient to give jurisdiction to the Justice 

of the Peace to issue a search warrant which would otherwise be covered 

by the solicitor/client privilege. 

The information to obtain the search warrant in the above 

case is given below. It must be noted that this information was held to 

be vague, but is being reproduced for your guidance. 

"The informant says that entries in the trust account of Mr. D.A.B. 

Steele a solicitor relating to the receiving of funds from the sale 

of a quantity of shares of Life Investors International Limited 

during the month of July or August, 1973 and posted in such trust 

account to the credit of the Forty Four Group and/or Blaine Froats 

along with any record of the receiving and disbursement of such 

funds which are being sought as evidence in respect to the commission, 

suspected commission or intended commission of an offence against the 

Criminal Code, to wit, that Blaine Froats did defraud Life Investors 

Limited of $2,250,000.00 contrary to the Criminal Code of Canada. 

Blaine Froats and others have been charged with the above offence, 

and that he has reasonable grounds for believing that the said things 

or some part of them are in the Law Offices of Borden and Elliot, 

250 University Avenue, Toronto. 

"The grounds for his belief are: 

(l) Blaine Froats and others purchased control of a Public 

Company called Life Investors Limited through the 

acquisition of a block of shares in another company 





called International Bond and Equity Corporation Limited 

which Company held the voting control of Life Investors 

Limited; 

To finance the acquisition of the block of shares in Inter¬ 

national Bond and Equity Corporation Froats and others 

supposedly borrowed the sum of $1,275,000.00 from Corporate 

Bank and Trust Company Limited of Freeport and supposedly 

posted the shares purchased as collateral for the loan; 

At the same time Froats and others purchased the control of 

International Bond and Equity Corporation they caused Life 

Investors Limited to purchase a company which had no assets 

for the sum of $1,850,000.00, both events having taken place 

on August 9, 1972; 

The funds paid for the company with no assets were paid over 

to a company beneficially owned by Corporate Bank and Trust 

Company Limited; 

That what happened was that Life Investors Limited was duped 

into paying $1,850,000.00 to Corporate Bank and Trust Company 

Limited and then supposedly received a loan of $1,250,000.00 

which money is alleged to be part of the sum of $1,850,000.00 

From investigation he has determined that Blaine Froats 

approached the brokerage firm of Cochran Murray Limited in 

July of 1973 and advised a salesman that a block of Life 

Investors Limited shares was for sale through an offshore 

bank namely the E. D. Sassoon Bank and Trust International 

Company Limited. Cochran Murray then arranged the sale of 





the block of shares which block of shares contained the 

shares supposedly posted as collateral with Corporate Bank 

and Trust Company Limited. Further investigation disclosed 

that the agent for the Corporate Bank and Trust Company 

Limited had lodged with a chartered bank for the credit of 

E. D. Sassoon Bank and Trust International Company Limited 

a quantity of shares which the informant believes were those 

shares posted as collateral for the said loan against payment 

of $45,206.48 which was far less than the value of the shares 

at the time; 

Further that Corporal Ronald Dicks of the Royal Canadian 

Mounted Police has advised him that the proceeds of the sale 

of shares in question had been sent by the E. D. Sassoon 

Bank and Trust International to the Trust account of one 

David Elliot to the credit of Forty Four Group Limited and 

that these funds were dispersed on the direction of Blaine 

Froats; 

Further that he has spoken to David Steele who has advised 

him that he indeed did administer a transaction on behalf 

of the Forty Four Group and Blaine Froats in connection with 

the sale of some stock; 

That by obtaining the records in question it will tend to 

prove that no loan in fact was made and that the control 

position of Life Investors Limited was purchased with the 

funds of Life Investors Limited." 
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The search warrant was quashed but without prejudice is the 

right of the Crown to apply for another warrant based on better information. 

You as an investigator must therefore bear in mind that: 

(a) There is no privilege protecting communications between a 

client and his solicitor who are acting in concert to 

perpetrate or facilitate a fraud or crime; 

(b) Where a solicitor/client relationship is being used to 

protect 

(i) relevant evidence from discovery by the police 

(ii) documents prepared for the purpose of assisting a 

client to commit a crime 

You may apply for a search warrant for search and seizure of 

that evidence; 

(c) The information to obtain a search warrant must 

(i) clearly state the grounds for believing in the 

specific crime 

(ii) state specific allegations clearly 

(iii) not be vague or ambiguous; 

(d) If the above are complied with the solicitor/client privilege 

may not exist and the search warrant not quashed. 
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PRIOR STATEMENTS BY A WITNESS 

S. 9 of the Evidence Act provides that: 

(l) A party producing a witness shall not be allowed to impeach 

his credit by general evidence of bad character, but if the 

witness, in the opinion of the Court, proves adverse, such 

party may contradict him by other evidence, or by leave of 

the Court, may prove that the witness made at other times a 

statement in consistent with his present testimony; but 

before such last mentioned proof can be given the circum¬ 

stances of the supposed statement, sufficient to designate 

the particular occasion, shall be mentioned to the witness 

and he shall be asked whether or not he did make such 

statement; 

(2) Where a party producing a witness alleges that the witness 

made at other times a statement in writing, or reduced to 

writing, in consistent with his present testimony, the court 

may, without proof that the witness is adverse, grant leave 

to that party to cross-examine the witness as to the state¬ 

ment and the court may consider such cross-examination in 

determining whether in the opinion of the court the witness 

is adverse. 

1* You as police officers, may have observed that on occasion, 

one of the prosecution witnesses said something from the witness box that 

was inconsistent with what he told you when you were investigating the case. 
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2. This inconsistency may arise as a result of forgetfulness 

of may be deliberate. 

3. You will therefore appreciate that it is always safe to have 

that witness’ evidence reduced to writing and have it read over and signed 

by the witness. If this is not done, you may find that you are unable to 

prevent a witness from giving false or inconsistent evidence at the trial. 

1. R. v Coffin, 114 C.C.C. 1, a decision of the Supreme Court 

of Canada illustrates the benefit of having the witness’ evidence reduced 

in writing. 

5. S. 9 prohibits the discrediting or contradiction of one's 

own witness. 

6. It does not prevent the refreshing of the memory of the 

witness by means of any previous testimony given by that witness. 

7« Following the decision in R. v Coffin, the following procedure 

is suggested in the event the witness gives inconsistent evidence at the 

trial: 

(a) ’’Witness, do you recall that on such a date you 

were interviewed by officer (name)?” 

(b) "Did you give that officer an account of the events 

of (the matter) you testified to?" 

(c) "Were the facts or evidence fresher in your mind than 

it is today?" 
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(d) "Did you observe the officer with your statements 

in his notebook or paper?" 

(e) "Did you read your statement and sign it?" 

(f) "Was your statement to the officer true?" 

(g) Show him the statement and ask him to read it to 

himself and then, "Witness, is that your statement? 

Does it refresh your memory?" 

(h) Once he has read the statement, the examination of the 

witness can continue. 

8. If the witness was forgetful, the above suggested procedure 

would help to refresh his memory. 

9. If the witness still refuses to change his story then the 

procedure set out in R. v Milgaard (1971) 2 C.C.C. (2d) 206 (leave to 

appeal to the S.C.C. refused) may be followed. 

1. Counsel should advise the court that he desires to make an 

application under S. 9 (2) of the Canada Evidence Act. 

2. When the court is so advised, the court should direct the 

jury to retire. 

3. Upon retirement of the jury, counsel should advise the 

learned trial judge of the particulars of the application and produce 

for him the alleged statement in writing, or the writing to which the 

statement has been reduced. 
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4. The learned trial judge should read the statement, or 

writing, and determine whether in fact, there is an inconsistency between 

such statement or writing and the evidence the witness has given in Court. 

If the learned trial judge decides there is no inconsistency, then that 

ends the matter. If he finds there is an inconsistency, he should call 

upon counsel to prove the statement or writing. 

5. Counsel should then prove the statement, or writing. This 

may be done by producing the statement or writing to the witness. If the 

witness admits the statement, or the statement reduced to writing, such 

proof would be sufficient. If the witness does not so admit, counsel then 

could provide the necessary proof by other evidence. 

6. If the witness admits making the statement, counsel for the 

opposing party should have the right to cross-examine as to the circum¬ 

stances under which the statement was made. A similar right to cross- 

examine should be granted if the statement is proved by other witnesses. 

It may be that he will be able to establish that there were circumstances 

which would render it improper for the learned trial judge to permit the 

cross-examination, notwithstanding the apparent inconsistencies. The 

opposing counsel, too, should have the right to call evidence as to the 

factors relevant to obtaining the statement, for the purpose of attempting 

to show that cross-examination should not be permitted. 

7* The learned trial judge should then decide whether or not 

he will permit the cross-examination. If so, the jury should be recalled. 
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To Recapitulate: 

1. A party producing a witness shall (not) be allowed to impeach 

his credit by general evidence of bad character. 

2. A party producing a witness may contradict him by other 

evidence. 

3. A witness is adverse when he shows hostility of mind towards 

the party calling him and also may be so when opposed in interest or 

unfavourable in the sense of opposite in position. 

1. Whether a witness is adverse is a matter within the discre¬ 

tion of the court, which discretion is not open to review except in 

exceptional circumstances where the court has misdirected itself as 

to the factors it should consider in determining adverseness or hostility. 

5. The test as to whether a witness is adverse is not limited 

to the manner of giving evidence and his demeanour on the witness stand 

although it is open to the court to rule the witness adverse on the test 

alone. 

6. The court is entitled to consider all the surrounding cir¬ 

cumstances that may assist it in forming an opinion as to whether the 

witness is adverse. 

The fact of the making of a previous contradictory statement 

is in itself relevant, admissible and cogent evidence on that issue and 

may be accepted as sufficient proof of adverseness or hostility. 
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8. If the witness denies making it he can be confronted with 

it or it can be proved extrinsically particularly if it is oral. 

9. A witness who has been declared hostile can be cross-examined 

and leading questions put to him irrespective of whether he has made a 

previous statement. 

10. He may also be cross-examined on his previous statement. The 

court may refuse or limit the right to cross-examine on collateral, irrel¬ 

evant or minor matters. 

11. If he admits its truth, it becomes evidence I11 the case, but 

if he denies it, it is not evidence in the case but goes to his credibility 

and may or may not affect or destroy his testimony. 
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REFUSAL TO PARTICIPATE PJ LINE - UPS - EFFECT 

The Ontario Court of Appeal in R. v Marcoux and Solomon 

13 C.C.C. (2d) 309, held that the privilege against self-incrimination 

relates to the obtaining of oral confessions or statements from a prisoner 

and does not include evidence relating to the conduct of the accused, such 

as appearing in a line-up. A line-up is a regular part of police invest¬ 

igatory routine, and an accused's refusal to participate in a line-up is 

one circumstance that the jury is entitled to take into consideration 

depending upon the significance of the refusal as decided by the jury on 

the totality of the evidence. 

In many cases it may well be considered an advantage to an 

accused person to have the benefit of a line-up, and where no line-up or 

identification parade is made available to a prisoner, the failure to 

follow such a course may well be a matter of adverse comment on the part 

of counsel for the accused. An appeal from this decision, the Supreme 

Court of Canada 29 C.R.N.S. 211, held that an accused's privilege against 

self-incrimination is not violated, if while in custody and under pre¬ 

trial investigation, he is placed in a police line-up. Reasonable 

compulsion to this and is an incident to the police power of arrest. 

The privilege against self-incrimination is the privilege of the witness 

not to answer a question which may incriminate him or is concerned with 

testimonial compulsion specifically and not with compulsion generally. 

An accused cannot be forced to disclose any knowledge he may have about 

an alleged offence and thereby supply proof against himself but, 
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(1) bodily line-up, clothing, fingerprints, photographs, 

measurements and 

(2) conduct which the accused cannot control, such as compulsion 

to submit to a search of his clothing for concealed articles 

or his person for body markings or taking shoe impressions 

or compulsion to appear in court, do not violate the principle. 

The decision of the Supreme Court of Canada 

(1) does not mean that the police have the power to obtain, 

saliva, pubic hairs, blood or urine samples from the 

accused against his will; 

(2) does not mean that in all cases the refusal to participate 

in a line-up will permit evidence of that refusal to be 

led. If in a trial, it appears that the failure to hold 

a line-up would draw adverse comments from the defence, in 

this case, evidence of non-participation may be given; 

(3) means that the police officers may use reasonable force 

in getting the accused to participate. 

The following suggestions are also offered in connection with 

line-ups: 

(1) The line-up should be done at the earliest, practical 

moment; 

(2) Every witness who described the accused should witness the 

line-up; 
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(3) The showing of ’mug shots' to witnesses detracts from the 

value of the line-up. It could be argued that the witness 

was influenced by seeing the 'mug shots' prior to the line¬ 

up; 

(4) The others participating in the line-up should as far as 

practicable be of the same age, height and appearance as 

the suspect; 

(5) Every officer carrying out or assisting in the line-up should 

have, 

(a) the name, height, age, weight of every one who was 

in the line-up, 

(b) a step by step description of how the line-up was 

conducted, 

(c) the utterances of the persons who viewed the line¬ 

up for the purposes of identification, 

noted in his memo book; 

(6) Reasonable force may be used to pursuade an accused to part¬ 

icipate but avoid extremes; 

(7) if an accused refuses to participate tell him that he will 

be confronted by the potential witness who will be asked 

"Is this the man?". This will probably pursuade him to 

participate. If he still refuses, confront him with the 

witness 
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SIMILAR FACTS 

The evidence relating to similar facts is very complex and 

even lawyers who practice criminal law find difficulty in reconciling the 

conflicting decisions relating to this subject® 

A few rules to assist the investigator in deciding, when 

evidence of prior or subsequent acts of the accused would assist in the 

prosecution of the crime, is given below; 

(1) Evidence of other criminal acts of the accused cannot 

be led to show that he is a person likely from his 

criminal conduct or character to have committed the 

offence with which he is charged. That he has stolen 

on prior occasions is no proof that he stole on this 

occasion. Bad character cannot be led in evidence; 

(2) However, the mere fact that the prior acts or subsequent 

acts of the accused tend to show bad character does not 

make such acts inadmissible, if such acts are relevant 

to an issue before the court as for example; 

(a) To prove that the act done was done intentionally 

and not accidentally, 

(b) To disprove a defence which would otherwise be 

available to the accused. 

Makin v A.G, for Hew South Wales, (1894) A.C. 57 

R. v Sims (1946) IK. B. 531 

Noor Mohamed v R. (1949) A.C. 182 

Thompson v R. (1918) A.C. 232 
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Harris v D.P.P. (1952) A.C. 694 

(3) It was always argued by the defence that such evidence was 

very prejudicial and damaging to the accused and that the 

crown was attempting to prove the commission of one crime by 

leading evidence of another. The Supreme Count of Canada in 

R. v Wray (1970) 4. C.C.C. (2d) 1, has held that no evidence 

can be excluded if it is relevant unless the effect of such 

evidence in trifling or minimal value compared with its 

prejudicial or damaging effect § 

(4) Such evidence may be led as part of the Crown’s case and 

need not be kept back as reply evidence; 

R. v Anderson, 64 C.C.C. 205 B.C.C.A. 

R. v Cline (1956) OR 539 at 546. O.C.A. 

Harris v D.P.P. (1952) A.C. 694 H.L. 

R. v Duration. 91 C.C.C. 364. O.C.A. 

R. v Pollard, 15 C.C.C. 74. O.C.A. 

(5) Evidence of a prior similar act which resulted in an acquittal 

may be led in evidence. 

R. v Ollis (1900) Q.B. 758 

Example: A man is charged with indecent assault and he is 

acquitted on the grounds on the question of identity, i.e. 

the Crown was unable to establish that he was the offender. 

One year later he is again charged with indecent assault on 

another girl. The commission of the second assault 

(a) took place in the same locality, 

(b) took place about the same time, 

(c) certain unusual features are common to both assaults. 

The same M.O. 
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(d) there is striking similarity in the manner in 

which both indecent assaults were committed 

In such an event, the girl who was assaulted on the first 

occasion may give evidence on the second assault to prove 

that the accused is the offender; 

(6) Generally speaking, similar fact evidence is led in sexual 

cases, but is not restricted to such cases only. It has 

been led in charges such as Murder, Fraud, Theft, Extortion, 

etc •; 

(7) In sexual cases the accused has the following defences open 

to him: 

(a) Identity - I am not the man who attacked the complain™ 

ant. She is mistaken when she identifies me as the 

assailant® 

(b) Consent - I did have intercourse with her but she 

consented. 

(c) Innocent Association - I was with her. I had the 

opportunity, but there was no intercourse. 

(d) Intoxication - In Ontario not in B.C. - I was so 

intoxicated that I was incapable of forming the 

necessary intent to commit the offence of indecent 

assault or rape, OR I was so intoxicated I did not 

appreciate that she withheld her consent. 

In the above cases, the court may be inclined to believe the 

accused and give him the benefit of the doubt. If the invest¬ 

igators are able to produce one or more victims who did not 

know the complainant (to disprove collusion) and these victims 

speak of similar experiences with the accused, the court’s 





Page 118 

decision may well be different; 

(8) If two girls complain of indecent assault or rape, do not 

separate the counts, put them on the same indictment or 

information. The courts will then have to decide whether 

they should be separated. If they are on separate informa¬ 

tions, they cannot be tried together; 

(9) The following cases illustrate instances where similar fact 

evidence was used: 

(a) Identity: If the accused was a left handed person, 

the prosecution could lead evidence that a person with 

the same characteristics committed another offence. 

R. v Thompson (1918) A.C. 201 

R. v Hall (1952) 1 K.B. 302 

R. v Straffem (1952) 2 Q.B. 911 

R. v Glynn (1972) 5 C.C.C. 364 

R. v Bird (1970) 3 C.C.C. 340 

R. v MacPherson (1964) 43 C.R. 272 

(b) Consent: One complainant in a sexual offence at one 

time may corroborate another such complainant at 

another time on the issues of identity and consent. 

R. v Kilboume. 57 Cr. App. R® 38I 

R. v Hester, 57 Cr. App. R. 

R. v Fisico, 24 C.R.N.S. 207 

Boardman v D.P.P. (1974) 3 All. E.R. 887 



' 
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(c) Innocent Association; Evidence may be given to give 

a guilty complexion to an otherwise innocent association, 

Makin v A.G, for N.S.W. (1894) A.C. 57 

R, v Hall, 35 Cr, App. R. 167 

R. v Hannan (1964) 42 C.R, 267 

(d) Intoxication or Lack of Intent; Other evidence may be 

led to show a particular intent. 

R. v Bond (1906) 2 K.B. 389 

R, v Sommers, 122 C.C.C. 6 

R. v Thompson, 20 C.R. 410 

R. v Benwell (1973) 9 C.C.C. (2d) 158 

(e) It may also be led if it is relevant to any issue 

before the court. 

Makin v A.G. for N.S.W., (I894) A.C. 57 

R. v Cline (1956) O.R. 539 

R. v Melnyk, 90 C.C.C. 257 

(f) To prove a system. 

R. v Bond (1906) 2 K.B. 389 

R. v Armstrong (1922) 2 K.B. 555 

(g) To establish a pattern of conduct that shows a guilty 

mind. 

R. v Cline (1956) O.R. 549 

R. v Mason (1914) 10 C.R. App. R. 169 

R. v Ross t 28 C.R. 351 

(h) To disprove an alibi. 

Jones v D.P.P. (1962) A.C. 635 
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(10) 

Evidence may be led which will show motive; knowledge; 

intention; state of mind; planning and deliberation; 

guilty purpose. 

For further reading Phipson on Evidence 11th Edition, Ch. 11; 

The investigator must be aware of how the prior or subse¬ 

quent conduct of the accused is to be presented® 

(a) In sexual cases, there is not much of a problem for 

usually the former complainant can speak to the prior 

incident. 

(b) In certain cases, the problem becomes more difficult. 

More than one witness is required to prove the prior 

event. This can cause confusion to the main trial. 

In certain instances this can be overcome by reading 

the statement of the accused given on a former occasion. 

(c) Prove the prior occasion by a minimum number of witnesses 

to avoid confusion. 

Similar fact evidence is a useful tool if used properly, for 

a court is less inclined to give the accused the benefit of 

the doubt even if the similar fact evidence is rejected® 
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SOLICITING 

that; 

In 1972, the Criminal Code was amended and S. 195 (l) provided 

Every person who solicits any person in a public place for the 

purpose of prostitution is guilty of an offence punishable on 

summary conviction. 

When the section says ’’Every person” does it include both 

males and females? 

In R» v Patterson (1972) 19 C.R.N.S. 289 (Ont. County Ct.) 

the accused, dressed in women’s clothing accosted the driver of an auto 

and offered the driver sexual favours for a monetary consideration. As 

the accused commenced to open the driver's trousers, the police arrived 

and arrested the accused. The court referred to the dictionary meaning 

of prostitute as referring to "women” and concluded that a male could 

not be convicted of prostitution. 

One of the first decisions to be reported was R. v Goobie 

(1973) 11 C.C.C. 53^ (Ont. S.C.) police officers observed the accused 

seated at a bar in a Toronto hotel with a man. Shortly thereafter the 

man left and another man joined the accused. The accused left the bar 

with this man. Later that evening the police officers spoke with the 

accused and they suggested that she had a couple of "tricks” that night. 

She said that she had only one "trick". She was charged with soliciting. 

The court held that to prove the act of "soliciting" the evidence must 
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establish that the accused accosted or importuned persons for immoral 

purposes. Solicitation does not have to be done by word, but may be 

pursued by such acts as smiles, winks, body gestures and general attitude 

calculated to attract prospective customers. There was no doubt that in 

the conversation between the police officers and the accused the word 

"trick" was used. It has a special meaning in the profession: "trick" 

means a prostitute’s customer. The fact that the accused sat at a hotel 

bar, admittedly a public place, and that men came to sit with her and she 

left the bar with one man was evidence upon which inferences could be 

drawn. 

In R. v Nagy (1973) 12 C.C.C. 29 (Ont. Prov. Ct.) in dis¬ 

missing a charge of soliciting, the court held that to prove the act of 

soliciting the evidence must establish that the accused accosted and 

importuned persons for immoral purposes. Importuning requires that the 

accused solicit "pressingly or persistently" or "trouble, worry, pester 

or annoy" prospective customers. This is a decision of a Provincial Court. 

In R* v Rolland (1975) 30 C.R.N.S. 334 (Ont. S.C.) the 

evidence indicated that the accused in a public place winked at a potential 

customer who responded. The accused then proposed sexual intercourse to 

the customer at a price; agreement was reached and the transaction was 

consummated. There was no evidence that the customer was pestered or 

annoyed, or indeed was anything but willing to contract. The court held, 

following the case of R. v Goobie that it must accept "solicit" in its 

ordinary meaning of requesting or entreating without necessarily involving 

a persistant or annoying element. The accused was convicted. 



i 
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The above appear to be the decisions in Ontario and should 

be contrasted with the view of the Court of Appeal in British Columbia. 

In R. v Edwards (1974) 16 C.C.C. (2) 545 (B.C.C.A.) a 

police officer who was driving a car met the accused on the street at 

about 9:15 P.M. and the officer testifies that the following exchange 

took place: 

The officer said that the accused said, "What are you doing to¬ 

night?" I replied, "I just arrived in town. How about you?" The 

accused said, "I am trying to make some money so I can go home early1’. 

I answered, "Oh, I see". The accused then said, "Do you want some 

action?" I answered, "Yes, what is the usual price?" The accused 

replied, "Most of the girls go for $25.00". I asked, "Do you have 

a place to go?" The accused replied, "No, my place was broken into 

and its a mess. How about you?" I replied, "No, I just got into 

town". The accused said, "We can get a room for $2.50". I replied, 

"Okay1’. The accused said, "Drive down by the Vocational School". 

I replied, "Okay, what do I get for $25.00?" The accused replied, 

"I usually let the guys choose what they want". I asked, "Do you do 

it French?" The accused replied, "Yes". 

In convicting the accused the court held that the intention 

of Parliament in enacting this section prohibiting solicitation for the 

purpose of prostitution in a public place, was to protect the public against 

the nuisance of being molested by common prostitutes soliciting customers. 

Therefore, to constitute soliciting there must be conduct by words or 

gestures or both by the accused amounting to importuning and demonstrating 

the intention to make herself available for prostitution. To merely accost 
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in a narrow sense, such as by a smile or a nod, without importuning cannot 

amount to solicitation. However, in determing whether importuning as apposed 

to simple accosting, occurred, it is proper to take into consideration the 

subsequent conduct of the accused in the form of conversation amounting to 

bargaining. 
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SPOUSE AS A WITNESS 

S. 4 (l) of the Evidence Act provides that: 

Every person charged with an offence, and, except as otherwise 

provided in this section, the wife or husband, as the case may 

be, of the person so charged, is a competent witness for the 

defence, whether the person so charged is charged solely or 

jointly with any other person. 

There is a difference between the words 'competent* and 

'compellable' . 

'Competency' determines whether a witness can tesify 

'Compellability* determines whether a competent witness 

must testify. 

Under S. 4 (l) a spouse is competent to testify on behalf of 

the accused spouse but not compellable. 

S. 4 (2) of the Evidence Act provides that: 

The wife or husband of a person charged with an offence against: 

(1) Juvenile Delinquents Act S. 33 - Contributing to 

juvenile delinquency, 

(2) Juvenile Delinquents Act S. 34 - Inducing child to 

leave home, 

And the following offences under the Criminal Code: 

(3) Rape, 

(4) Attempted Rape, 

(5) Sexual Intercourse with female under 14 years, 
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(7) Incest, 

(8) Seduction of female 16 - 18 years, 

(9) Seduction under promise of marriage, 

(10) Sexual Intercourse with step-daughter, etct 

(11) Seduction of female passengers on vessels, 

(12) Buggery or beastiality, 

(13) Gross Indecency, 

(14) Parent or Guardian procuring defilement, 

(15) Householder permitting defilement, 

(16) Corrupting children, 

(17) Indecent Acts, 

(18) Vagrancy, 

(19) Procuring, 

(20) Failure to provide necessaries, 

(21) Abandoning child, 

(22) Abduction of female, 

(23) Abduction of female under 16, 

(24) Abduction of child, 

(25) Bigamy, 

(26) Procuring Feigned marriage, 

(27) Polygamy, 

(28) Pretending to solemnize marriage, 

(29) Theft by spouse while living apart, 

(30) Conspiracy to commit adultery, 

(31) Attempted sexual intercourse with female, 

(32) Attempted buggery or beastiality. 

is a competent and compellable witness for the prosecution 
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Note that with the exception of the 'attempts’ mentioned 

above, the atempt to commit the other offences mentioned above are not 

included. 

S. 4 (3) of the Evidence Act provides that: 

No husband is compellable to disclose any communications made 

to him by his wife during their marriage, and no wife is comp¬ 

ellable to disclose any communication made to her by her husband 

during their marriage. 

Under this subsection the privilege against disclosure of any 

communication made during the marriage is the privilege of the person to 

whom the communication is made. In other words the spouse who wishes to 

testify may do so, but cannot be compelled to testify. The privilege 

does not continue after the marriage has come to an end. The privilege 

must be claimed by the person entitled to claim it before any effect can 

be given to, etc. 

See R. v Kanestar (1966) 4 C.C.C. 231 B.C.C.A. approved by 

S.C.C. in (1967) 1 C.C.C. 0 

A common-law wife or husband is not included. 

See R. v Coffin (1955) 21 C.R. 333 of the Criminal Code 

S. 4 (4) of the Evidence Act provides that: 

Nothing in this section affects a case where the wife or 

husband charged with an offence may at common law be called 

as a witness without the consent of that person. 
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This subsection causes several problems but the following 

instances indicate clearly what the present law is: 

(1) At common law, the husband or wife is always a competent 

witness in a criminal case involving personal violence by 

the accused against his or her spouse; 

(2) Attempted murder involves personal violence, even though 

the wife of the accused is not injured. At common law, 

if a wife is competent to give evidence she was also 

compellable. In regard to offences involving violence 

against a spouse, the common law drew no distinction 

between competence and compellability; 

(3) Although a witness, is not the wife of the accused at 

the time of the alleged incident, she is to be considered 

his wife for the purpose of her competency and compell¬ 

ability to testify if she is his wife at the time of 

trial; 

See R. v Lonsdale, 24 C.R.N.S. 225 (Alta C.A.) 

To summarize the entire section the following procedures is 

suggested: 

(1) Is the offence specified in S® 4 (2) 

(2) If the answer is in the affirmative, the spouse is both 

competent and compellable 

(3) If the answer is in the negative, is it possible to say 

that the offence charged in the information could possibly 

have affected the complainant spouse's 

(a) person 
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(b) liberty 

(c) health 

even though such were not meant to be the case 

(4) If the answer to the above is in the affirmative, the court 

must hold a voir dire (trial within a trial) to determine 

whether the spouse's person, liberty or health was actually 

affected 

(5) If the court holds this to be so, the complaiiant spouse 

is both competent and compellable 

The above was followed in R. ex. ref. Bowles v Bowles (1967) 

50 C.R. 353. 

Although this is only a decision of a Magistrates Court, it 

is the correct view. This decision is based on the view that where the 

case concerned the liberty, health or person of the spouse (which was so 

under the common law) then that spouse was both competent and compellable. 

In v Amar (1969) 7 C.R.N.S. 258 (B.C.C.A.) the accused 

were charged with conspiracy to effect a lawful purpose by unlawful means 

contrary to S. 408 (2)(b) of the Criminal Code. The lawful purpose was to 

gain the admission to Canada of certain Indian residents. The unlawful 

means was the making of allegedly false or misleading statements as to the 

Indian's antecedents. The Crown sought to call as a witness for the 

prosecution the wife of one of the accused. The court held that the wife 

was not competent witness for the crown. The case did not come within 

the common law rules. In conspiracy cases, evidence against one accused 

was of necessity evidence against all accused. 
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111 R» v Pratte (1975) 24 C.C.C. (2d) 74 (Que. C.A.) the accused 

was charged with breaking and entering with intent to commit an indictable 

offence. The house he was alleged to have broken into was that of his wife 

from whom he was separated. She had not been present in the house at the 

time of the offence. It was held that the wife was not a competent witness 

for the prosecution. 

You must observe that: 

(a) Under S 4 (2) a separated wife may testify against her 

husband where the offence alleged is theft, (see #29 listed 

above). Since "B" and "E" with intent to commit an indictable 

offence does not include theft, she cannot testify. If the 

information had charged the accused with theft, the wife 

would have been a competent and compellable witness for the 

prosecution; 

(b) Since the wife was not present in the house at the time of 

the offence, it could not be said that her "person was 

endangered" and therefore the common law rule does not 

apply. Had she been present in the house at the time of 

the offence, she would have been a competent and compellable 

witness for the prosecution. 
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THEFT - WHERE THERE IS NO OWNER 

One of the problems facing a police investigator is the finding 

of articles in the possession of a suspect where the investigator has grounds 

for believing that the articles are stolen. On investigating the suspect, 

the investigator on occasion obtains a confession from the suspect enabling 

the investigator to charge the suspect with theft of the articles or with 

possession of stolen property. 

This position does not always arise and on occasion the invest¬ 

igator finds that he has no evidence to show that the goods were in fact 

stolen or the identity of the owner of the goods is not available. 

Investigators often come across mass produced articles bearing 

no serial number or labels being sold at bargain prices. The investigator 

suspects that these articles are stolen, but is unable to proceed further 

and he is compelled to take no further action. 

In this article the following aspects will be discussed: 

(1) What can an investigator do when he is unable to prove 

the identity of the owner of the articles? 

(2) If an owner is found, is it sufficient if the owner says 

’’these articles are exactly like the articles that were 

stolen from me”? 

(3) Must the Crown always name the owner of the articles in 

the information? 
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(4) Can a charge of theft or possession of stolen goods be 

laid without the name of the owner being named in the 

information? 

In Cormier v The Queen (1969) C.R.N.S. 202 (Que. C.A.) the 

accused was charged with the theft of 24 shirts belonging to the B.V.D. 

Company. Police officers observed two boxes of shirts being thrown from 

a window of the B.V.D. building and a short while later the accused was 

observed to pick up the two shirt boxes and run away. The accused was 

apprehended by the police. The following charge was laid: 

"On 29th March 1968, Gilles Cormier, of this city unlawfully 

stole, in the said city 24 shirts having a value exceeding 

$50.00 wit: the sum of $100.00, belonging to B.V.D. Co. 

contrary to S. 280 (a) of the Criminal Code". 

A B.V.D. employee was called by the Crown to prove ownership 

but his evidence was unsatisfactory. The accused was acquitted. 

The above mentioned case is an example of a prosecution ending 

in an acquittal even though it was clear that the accused has stolen the 

shirts the Crown having named the owner of the shirts as B.V.D. Co., the 

Crown had to prove the ownership in B.V.D. Co. S. 283 (l) of the Criminal 

Code provides that: Everyone commits theft who fraudulently and without 

colour of right takes, or fraudulently and without colour of right converts 

to his use or to the use of another person, anything whether animate or 

inamimate, with intent: 

(a) to deprive, temporarily or absolutely, the owner of it 

of a person who has a special property or interest in it, 

of the thing or of his property or interest in it, 
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(b) to pledge it or deposit it as security, 

(c) to part with it under a condition with respect to its 

return that the person who parts with it may be unable 

to perform, 

or 

(d) to deal with it in such a manner that it cannot be 

restored in the condition in which it was at the time 

it was taken or converted. 

S. 312 (l) of the Criminal Code provides that: Everyone commits 

who has anything in his possession knowing that it was obtained; 

by the commission in Canada of an offence punishable 

by indictment, or 

by an act or omission anywhere that, if it had occurred 

in Canada, would have constituted an offence punishable 

by indictment. 

It will be observed that in theft or possession of stolen 

property as defined in the Criminal Code, the sections do not make it 

mandatory that the owner of the stolen goods be named in the information. 

In the Cormier case, would the Crown have been successful in obtaining a 

conviction if it did not name B.V.D. Company as the owner? In R. v Van 

Hees, (1957) 27 C.R. 1Z+ (Ont. C.A.), it was held that there was no error 

in not naming any owner even though the owner was known to the Crown right 

from the beginning. 

S. 512 of the Criminal Code provides that: No count in an 

indictment is insufficient by reason of the absence of details where in the 

an offence 

(a) 

(b) 



- 
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opinion of the court, the count otherwise fulfils the requirements of 

S. 510 and without restricting the generality of the foregoing no count in 

an indictment is insufficient by reason only that: 

(a) it does not name the person who owns or has a special 

property or interest in property mentioned in the count. 

In R, v McLeod-Henderson (1957) 118 C.C.C. 128 (B.C.) a 

conviction was successfully appealed because the name of the person whose 

property was stolen was not given in the indictment. 

In R. v McDowell (1972) 18 C.R.N.S. 193 (Ont. C.A.) jackets 

and trousers were found in the trunk of the accused's car. The articles 

were obviously new and of different sizes. The accused said that the 

articles were his dry-cleaning. The following charge was laid: 

"that on or about the 3Ct,h day of March 1968 at the Municipality 

of Metropolitan Toronto in the County of York, he had in his 

possession a quantity of clothing of a value exceeding $50.00, 

the property of a person or persons at present unknown therefore 

stolen he knowing the same to have been stolen, contrary to the 

Criminal Code". 

The accused made two objections: 

(1) that there was no evidence of knowledge on his part 

that the goods were stolen; 

(2) that there was no proof that the goods were in fact 

stolen 
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The court held that: 

(1) that there was some evidence of knowledge on the pari- of 

the accused that the goods were stolen; 

(2) that the combined effect of S. 312 (l)(a) and S. 315 is 

that the offence alleged was that the accused has possession 

of property that was obtained by depriving the owner of it 

or the person who had a special property or interest in it. 

If it had been charged that the goods in possession of the 

accused were owned by a named individual, then the Crown 

would have had the duty cast upon it of proving ownership 

in the individual so named. The Crown is entitled to lay 

a charge stating that the goods were the property of "a 

person or persons at present unknown”. The Crown must 

establish that the ownership is some person other than the 

accused and this may be proved by circumstantial evidence. 

The Crown had made up a prima facie case calling for a 

reply by the accused. 

An appeal from this decision was dismissed without reason by 

the Supreme Court of Canada. 

In R. v Bagshaw (1972) 18 C.R.N.S. 195 S.C.C., the accused 

was a driver for Canada Packers Limited. Company records showed that only 

two cans of peanut cooking oil were placed in the accused's truck. However, 

the accused and another were observed selling three cans of peanut cooking 

oil from the back of the truck to the owner of a restaurant. Canada 

Packers Limited was the only wholesale outlet for these cans but it was 

possible that the accused had obtained the cans elsewhere. No cans had 
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been sold to a company employee the previous day. The information named 

Canada Packers Limited as the owner of the peanut cooking oil. 

The Ontario Court of Appeal held that the accused's conduct 

and his denials showed him to be guilty of theft but that the Crown failed 

to prove ownership of the cans in Canada Packers Limited. On further 

appeal to the Supreme Court of Canada, the court held that the evidence as 

to the ownership of the cans was seen in the cross-examination of the 

Superintendent of Canada Packers Limited. 

QUESTION: : Then it is possible Mr. Bagshaw could have got it elsewhere, 

your company is not the only source from which it could 

obtain this peanut oil? 

ANSWER: No, that's quite true. The only source he could buy it 

wholesale would be from our company, Maple Leaf Cooking Oil. 

QUESTION: ; But he could buy it at a distress sale some where else? 

ANSWER: Correct. 

The court held that the evidence indicated that the cooking 

oil was the property of Canada Packers Limited and were in their truck 

which was in charge of the accused. There was no evidence to suggest 

that the accused bought the peanut oil either from Canada Packers Limited 

of from anybody else. 

From these cases, the police investigator can draw the 

following conclusions which will enable him to decide when a charge of 

theft or possession of stolen property should be laid and the manner in 

which it should be laid. 





Where the owner is named the Crown must prove ownership 

or the prosecution may fail. It is one thing to prove 

theft and another thing to prove theft from a named owner; 

If the owner of the goods are named, proof that the goods 

are stolen and proof of ownership may be proved by: 

(a) direct evidence, 

(b) circumstantial evidence; 

Proof of ownership in the goods need not be proof beyond a 

reasonable doubt. It is sufficient if it is prima facie 

proof thereby compelling an accused to testify or lead other 

evidence. If no evidence is adduced by the defence, the 

court can draw inferences adverse to the accused. If the 

defence offers evidence, the defence may provide the 

necessary proof for a conviction; 

If the owner of the goods is not named the information should 

state "the property of a person or persons yet unknown"; 

The owner is either named or unknown but should never be 

omitted; 

The circumstances under which the accused is found in 

possession of the stolen goods may be used to prove the 

owner; 

The doctrine of recent possession is not the only method 

of proving the stolen character of the goods. Other 

circumstantial evidence may be used; 

The complainant's evidence that the goods are similar to the 

ones stolen and the circumstances under which the accused was 

found in possession of the goods can raise a prima facie case 

of ownership of the goods in the complainant; 
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(9) If the Crown states that the owner is unknown, it is sufficient 

if the Crown proves ownership in the goods in a person other 

than the accused, i.e. proves that the accused is not the owner 

of the goods; 

(10) Where the owner is named, the owner is no longer the only 

means of proving ownership. The accused's possession is now 

another means by which ownership can be proved; 

(11) The naming of a wrong owner is fatal to a conviction. If the 

owner is unknown, the Crown can at trial prove that the goods 

belong to a named owner; 

(12) The investigator must bear in mind that under the Criminal 

Code, there are six type of owners: 

(a) The special property or interest owner. S. 283 

(b) The "by-law, the management, control or custody4' owner 

S. 517 

(c) The unknown owner S. 512 (b) 

(d) The owner not named with precision 

(e) The owner to whom one may have to account by who may 

not be the owner. This was decided in R. v McKenzie 

(1972) 16 C.R.N.S. 374, where the Supreme Court of 

Canada held that a charge in general terms of theft 

under S. 283 would cover evidence which proved theft 

by failure to account under S. 290 

Most of the material in this article was obtained from an article 

written by Mr. Ken Chasse, formerly of the Crown Attorney's staff in Toronto, 

published in (1972) 18 C.R.N.S. 208. 
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The following cases decided since 1972 may be of assistance 

to the police investigator. 

In R, v Allen and Gray (1972) 19 C.R.N.S. 239 (Alta. C.A.) 

the accused were charged with theft of certain property belonging to one 

"T". The evidence disclosed that the property in fact belonged to others. 

The property was stolen from a building on land which "T" held under lease 

from the owners and "T" was a bailee of the stolen chatties. The court 

held that "T" was a person who had a "special property or interest" in the 

goods within the meaning of S. 283. The most that could be said was that 

the charge failed to name or describe with precision the nature of "T"’s 

property interest in the goods, or his possessory title to the goods. 

In R. v Little and Wolski (1974) 24 C.R.N.S. 326 (Man. C.A.) 

the accused were charged with stealing rings from Westwood Jewellers 

Limited. The evidence indicated that Westwood Jewellers was not a 

limited liability company but a private business. It was held that lack 

of strict proof of ownership was not fatal and that the accused should 

be convicted. It was sufficient if the evidence in reasonable terms 

identified the owner with the person alleged in charge to be the owner. 

The accused had sufficient knowledge and was not prejudiced. This 

decision was approved by the Supreme Court of Canada (1975) 30 C.R.N.S. 90. 

A similar conclusion was reached in Pelletier v The Queen (1970) 3 C.C.C. 

(2d) 387 (New B.C.A.) and R. v Meloche (1970) 1 C.C.C. (2d) 187 (Ont. C.A.). 

In R. v Meloche it was held that on a charge of theft of goods from a 

named corporation once the Crown has made out a prima facie case by 

establishing actual possession of the goods in a firm known to the public 

by the name mentioned in the information, that firm's ownership stands 

unless the accused claims the goods to belong to him. It is only when 
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this arises does the Crown have to prove ownership of the goods with 

precision. 

In R. v Bosse (1974) 15 C.C.C. (2d) 210 (Que. C.A.) the 

accused was observed going into the pharmacy of a hospital without the 

lights being turned on. The authorities were alerted and the accused was 

found with a bunch of keys and a portable radio. The accused was charged 

with theft from the hospital (as named owner). At trial the evidence of 

the Crown witnesses was that a radio similar to the one was used by the 

hospital. The Crown did not attempt to establish that the hospital had 

a special right of ownership in the radio under S. 283 (l)(d) or that the 

radio was placed by law under the management, control or custody of the 

hospital under S. 517» The indictment could not be amended and the 

accused was acquitted. Had the information stated "from person or 

persons yet unknown" a conviction would have followed. 

It is suggested that: 

(1) Where the ownership can clearly be proved, then the owner 

should be named; 

(2) Although the owner could be inferred by circumstantial 

evidence, it would be safer not to name the owner; 

(3) The investigator should make every effort to find the 

owner of the goods before he decides to charge the accused 

with theft from an unnamed owner. 
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