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In February 1951, seven black men convicted of raping a

white woman died in the electric chair of the Virginia State

Penitentiary. Never before had a state executed as many men

for a single rape incident. To many civil rights

organizations, including the National Association for the

Advancement of Colored People (NAACP) and the more radical

Civil Rights Congress (CRC) , the executions of the

"Martinsville Seven" evoked images of Scottsboro and other

instances of the discriminatory administration of justice in

the South. Certain striking characteristics distinguished

the Martinsville case from classic "legal lynchings,"

however, including the absence of mob protest, the trial

court's concern for procedural regularity, and the apparent

guilt of the defendants. These differences forced NAACP

attorneys to reject narrow procedural challenges in favor of



a direct attack on the discriminatory application of the

death penalty. In fact, the Martinsville case was one of

the earliest instances in which attorneys marshalled

statistical evidence to prove systematic discrimination

against African-Americans in capital cases.

The executions of the Martinsville Seven, more than any

other case, demonstrated the power of the Southern legal

system to enforce codes of racial behavior. Even in the

Scottsboro case, the cause celebre for a generation of

combatants against racial injustice, all of the defendants

escaped execution and four of the men even avoided lengthy

prison terms once procedural violations had been corrected.

Because the Martinsville court had adhered to established

procedural rules, NAACP attorneys initiated a broad attack

on systemic racism in the legal process. At the same time,

the NAACP struggled to distance itself from the CRC, which

advanced similar criticisms of the American legal system,

because the perceived cooperation between the two

organizations undermined the efforts of NAACP leaders to

link the cause of civil rights to the Cold War liberal

agenda. The strategies and tactics of the NAACP, which had

met only limited success in saving innocent African-

Americans from execution, proved even less effective when

applied to guilty defendants during a period characterized

by xenophobic anticommunism and the related fear of emerging

black activism.



CHAPTER 1

INTRODUCTION

During the first week of February, 1951, the

"Martinsville Seven," a group of young black men convicted

of raping a white woman, died in the electric chair of the

Virginia State Penitentiary. Never before had a state

executed so many men for the same rape incident nor had a

lynching of that magnitude for men accused of rape ever been

reported. 1 At a time when African-Americans were beginning

to assert their civil rights vigorously, the executions

provided a stark reminder of the harsh treatment reserved

for blacks who violated Southern racial codes. Yet concerns

other than racial control surfaced throughout the course of

the proceedings. The values of due process, crime control,

community stability, judicial restraint, and domestic

security, as much as a commitment to white supremacy,

influenced the outcomes of the trials and the appeals. Thus

the conduct of the Martinsville Seven case challenged the

traditional view that Southern African-American defendants

entered a criminal justice system dedicated solely to

preserving a society based upon racial inequality.

The stereotypical view of southern justice has been

well documented. Black defendants fortunate enough to
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escape the lynch mob's rope faced trial in southern

courtrooms that institutionalized the informal practices of

the mob. Racist juries summarily convicted these defendants

on false charges of crimes, usually rape, against whites and

sentenced them to be executed. Civil rights lawyers seized

on these cases to challenge due process violations such as

the all-white jury, lack of adeguate counsel, and coerced

confessions, but southern appellate courts sacrificed

constitutional principles in order to preserve a culture

that used fear and violence to subordinate African-

Americans.

A litany of cases in the twentieth century amply

supported this view of the southern legal system. In 1932

an Oklahoma jury convicted Jess Hollins of rape and

sentenced him to death despite exculpatory evidence. Two

years later, Ed Brown and two other black Mississippi tenant

farmers were convicted of murder on the basis of confessions

obtained only after several days of torture and

intimidation. Certainly the most notorious incident

occurred in Scottsboro, Alabama, when nine black teenagers

received death sentences for rape on the guestionable

testimony of the alleged victims, one of whom later recanted

her original statements. These incidents suggested that

innocent black defendants often fell victim to judges and

juries that either ignored due process reguirements or, more



often, employed the trappings of procedure to mask

discriminatory motives.

In many respects, the case of the Martinsville Seven

fit this pattern. On January 8, 1949, a thirty-two-year-old

white woman in Martinsville, Virginia, accused seven young

black men of violently raping her. Within two days state

and local police had arrested and obtained confessions from

each of the suspects. In a rapid succession of brief trials

held over the course of eleven days, six separate juries

convicted the defendants of rape and sentenced them to

death. State and federal appellate tribunals rejected pleas

to overturn the convictions on procedural and constitutional

grounds. In February 1951, amid protests from civil rights

activists, radicals, and death penalty opponents, the seven

men died in the electric chair.

Nevertheless, certain striking characteristics

distinguished the Martinsville case from classic "legal

lynchings," as the summary convictions of innocent black

defendants were known. The evidence presented at trial

clearly proved that nonconsensual sexual intercourse with

the victim had taken place. All seven defendants admitted

their presence at the scene, and although some of the men

may not have actually consummated the act, Virginia law

authorized capital punishment for attempted rape and aiding

and abetting a rape. 5 Angry mobs made no attempt to exact

extralegal punishment, even though five months passed from



4

the crime to the first trial. The prosecution emphasized

the preservation of community stability, not the protection

of southern womanly virtues, as the dominant concern of

Martinsville's white citizens. Most importantly, the trial

judge made a concerted effort to mute the racial overtones

of the trials. Although white juries decided each case,

blacks appeared in every jury pool. Race-baiting by

prosecutors and witnesses, a common feature of many similar

rape trials, was notably absent in the Martinsville

proceedings. By diligently adhering to procedural

reguirements, the court attempted to try the case, in the

judge's words, as if "both parties were members of the same

race.

"

The unigue nature of the Martinsville case emerged from

the competing values of due process and crime control that

characterized the administration of justice after World War

II. The societal dislocations that accompanied the end of

the war created a fear of disorder and lawlessness and led

to a call for stricter treatment of criminal behavior. The

fear of black criminality was exacerbated by the eruption of

race riots in Detroit, New York, Los Angeles, and other

American cities. At the same time, law enforcement agencies

grew more professional and placed even greater emphasis on

curbing criminal activity. Mob action declined as the

citizenry placed greater trust in the local police force and
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judiciary to control crime and violence and maintain

domestic and racial stability.

At the same time, proceedings such as the Scottsboro

case had prompted the federal courts to promulgate

procedural rules that would prevent "legal lynchings" in

southern courtrooms. In cases arising from the Ed Brown and

Scottsboro episodes, for instance, civil rights attorneys

convinced the United States Supreme Court, under the due

process clause of the Fourteenth Amendment, to outlaw

coerced confessions and to mandate the appointment of

defense counsel in capital cases. A procession of similar

cases led Justice Hugo Black to remark in another confession

case, Chambers v. Florida (1940) , that abuses of due process

by the states appeared to fall unduly on "the poor, the

ignorant, the numerically weak, the friendless, and the

powerless," categories that included a disproportionate

number of African-Americans. After World War II, southern

courts and police recognized that adherence to minimal due

process reguirements immunized them from appellate censure

and granted them wide latitude to enforce local standards of

orderly behavior.

Ironically, the success of the due process campaign by

such groups as the National Association for the Advancement

of Colored People (NAACP) made it more difficult to save

defendants such as the Martinsville Seven from execution.

The juries who heard the Martinsville cases delivered death
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sentences that reinforced the racial mores of a southern

community within the legal constraints mandated by federal

law. Because the perceived injustice in the Martinsville

case appeared in the severity of the sentences rather than

the conduct of the trials, attorneys for the NAACP, who

represented the men on appeal, elected to abandon narrow

procedural challenges in favor of a direct attack on the

discriminatory application of the death penalty. In fact,

the Martinsville case was one of the earliest instances in

which lawyers marshaled statistical evidence to prove

systematic discrimination against blacks in capital cases,

rather than focusing on procedural errors within a

particular case. The shift from due process to egual

protection arguments also represented an attempt to link the

NAACP' s criminal litigation program to the broader goals of

the civil rights movement. 9 This tactic, however, struck at

the heart of the power of local juries to prescribe

punishment for those who disrupted community stability or

transgressed codes of acceptable conduct. The state and

federal courts that heard the Martinsville Seven's legal

appeals refused to invoke the equal protection clause to

limit sentencing discretion of local juries.

One further difficulty arose in representing the

Martinsville defendants. The interest of radical civil

rights organization such as the Civil Rights Congress (CRC)

made it difficult for the NAACP to broadly challenge the
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discriminatory administration of justice without appearing

to be aligned with Communists and other leftists who aimed

similar criticisms at the American legal system. Animosity

between the NAACP and communist legal organizations dated

back to the mid-1920s and received its widest publicity in

the struggle over the Scottsboro defense. After 1945, the

enmity between the United States and the Soviet Union and

the fear of domestic communism exacerbated these tensions.

The emergence of widespread civil rights activism at the

same time led many southern politicians to assert that

Communist agents had inspired growing demands for black

equality. By calling the operation of the prevailing legal

order into question, cold warriors asserted, the NAACP

fueled radical criticisms of the American social and

economic order. Furthermore, the simultaneous appearance of

blacks, foreigners, and radicals who vigorously asserted

their rights and liberties appeared to pose a monstrous

threat to the established social order.

The executions of the Martinsville Seven, more than any

other case, demonstrated the power of the southern legal

system to enforce codes of racial behavior. Not even the

Scottsboro case, the cause celebre for a generation of

combatants against racial injustice, carried the same force

because all of the defendants escaped execution and the

prosecution dismissed charges against four of the men. In

the Martinsville case, by contrast, appellate courts
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uniformly endorsed procedures used to sentence seven men to

death for a crime that involved no homicidal intent;

moreover, those procedures were the product of lawsuits

filed earlier by civil rights attorneys on behalf of other

black defendants. Because the guilt of the defendants was

never seriously challenged, the strictly legal issues

related to egual protection for black defendants eclipsed

the humanitarian motives associated with freeing the

wrongfully accused. This difference forced NAACP attorneys

to initiate broad attacks on systemic racism in the legal

process while simultaneously distancing themselves from

radical civil rights organizations that consistently sought

to discredit American government and society. The

strategies and tactics of the NAACP, which had met only

limited success in saving innocent blacks from execution,

proved even less effective when applied to guilty defendants

during a period of domestic tension informed by xenophobic

anticommunism and the related fear of rising black activism.
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CHAPTER 2

PORTRAIT OF A SOUTHERN TOWN

In 1933 the authors of a history and genealogy of Henry

County, Virginia, in an essay titled, "Our Faithful Colored

People," wrote that "in no community in the South or

elsewhere was there a better class of colored people than

those" who inhabited Henry County. Other parts of the South

might have problems with "crime, insolence and indolence

engendered by the emancipation of slaves and the suddenness

of the new freedom," but the blacks of Henry County

presented no problems because they understood the benefits

of white paternalism. "Uncle Jim," for example, could

always rely on his employer to take care of the large debts

he incurred purchasing liquor while his employer patiently

tolerated Jim's propensity to sloth and drunkenness. While

this tale certainly exaggerated the beatitude that existed

between the races in Henry County, it accurately represented

the sentiment that African-Americans did not pose any

significant threat to the region's white population. During

the 1930s and 1940s, however, social and demographic changes

aroused fears that African-Americans in the county might not

adhere to established codes of racial conduct forever.

11
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In 1776 the Virginia General Assembly created Henry

County by carving off the portion of Pittsylvania County

west of "the mouth of Blackwater on Staunton River." The

county was named for Patrick Henry, who lived on his

"Leatherwood" plantation in the northeastern corner of the

county and represented the county in the General Assembly

from 1780 to 1784. In 1784 Henry went to Richmond to serve

his fourth term as Virginia's governor and never returned to

Leatherwood. In 1787 Franklin County was formed from the

northern part of Henry County and in 1790 the General

Assembly divided Henry County in half to create Patrick

County, also named for the state's renowned champion of

liberty. Since then Henry County has covered 444 square

miles in south-central Virginia, bordering on North

Carolina. It lies just east of the Appalachian mountains

with a landscape characterized by rolling hills and gentle

valleys at the juncture of numerous rivers and creeks.

In 1791 the General Assembly authorized the

establishment of a town on fifty acres of land in the center

of Henry County. Over the next two years town leaders laid

out half-acre lots and mapped the streets that would connect

the town's neighbors. Money from the auction of the lots

paid for the construction of public buildings, including a

new courthouse. The new town of Martinsville, named after

the Virginia pioneer and Indian fighter Joseph Martin, was

situated 30 miles west of Danville, 60 miles south of
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Roanoke, 165 miles from Richmond, and 10 miles from the

North Carolina border. 3

The primary money crop of Henry County was tobacco,

grown by slave labor on several moderately sized

plantations. The largest landholders were George Hairston

and his descendants, whose "Marrowbone" plantation occupied

30,000 acres. The task of tending the tobacco fields

spanned from late winter, when the soil was prepared, to the

beginning of the following winter, when the weed was carried

to market. The reliance on slave labor was not limited to

the fields, however. Slaves also built roads, fired bricks,

cut timber, and constructed plantation homes. Domestic

servants and artisans attended the larger homes. Throughout

this period the slave population increased at a greater rate

than the white population. In 1790, 6,928 whites and 1,551

blacks lived in the county. By 1850 the white population

had grown a modest 28 percent, to 8,872 people, while the

slave population more than doubled to 3,328 people. Ten

years later, the white population had increased 3 6 percent,

to 12,105, while the slave population grew 43 percent, to

4,744. This increase occurred despite a decline in the

percentage of households owning slaves because the number of

families owning more than 100 slaves grew from one to six

between 1850 and 1860. All of those families, incidentally,

bore the surname Hairston.
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In order to control the increasing African-American

population, white slaveowners relied on a combination of

coercive and paternalistic measures. Court records indicate

that slaves brought to trial were always found guilty.

Punishments were severe, ranging from execution to branding

and whipping. The court also enforced a Virginia statute of

1851 against "unlawful assemblage," which forbade slaves to

remain on property not owned by their master for more than

four hours. Violators were punished with the lash. At the

same time, many masters treated their own slaves

benevolently and manumitted them upon their deaths.

After the Civil War tobacco continued to sustain the

economic life of the community. As cigarettes grew in

popularity, however, sales declined because the bright leaf

variety of the plant grown in Henry County was not suitable

for cigarette manufacturing. As a result, the first large

industries emerged in the county as tobacco factories dotted

the landscape to produce snuff and chewing tobacco. In 1872

Martinsville was incorporated as a town with a population of

300 people, compared to a county population of over 12,000.

All of the factories operated outside the town limits. In

1883 the Danville and New River Railroad, later the Danville

and Western, completed its line to Martinsville and the

factories reestablished themselves in the town. By 1889,

the year the Norfolk and Southern Railway opened a north-
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south line through the city, Martinsville's population had

grown to 2,000 people.

In 1906 the "tobacco trust," led by R. J. Reynolds

Tobacco Company, purchased most of the county's tobacco

factories and discontinued their operation. By that time,

however, Martinsville's business leaders had embarked on a

new course that would make the city one of the state's

leading industrial centers. In 1902, J. D. Bassett, Sr.

,

and his brothers converted their small sawmill into Bassett

Furniture Company, which would grow into one of the world's

largest manufacturers of wood furniture. In 1906, Ancil

Witten and Charles Keesee, two factory owners who had been

displaced by the tobacco trust, founded the American

Furniture Company. Textile factories also found a

prosperous home in Martinsville, beginning with the

Martinsville Cotton Mill in 1909. Ten years later Marshall

Field located the Fieldcrest Mills in Fieldale, about four

miles northwest of Martinsville. During the 1930s the

Pannill Knitting Company began manufacturing athletic wear,

leading to Martinsville's designation as "the sweatshirt

capital of the world." Between 1929 and 1939 the number of

factory workers in Martinsville doubled and by 1940

Martinsville housed sixteen furniture factories and nine

textile factories and ranked sixth in the state in

employment, wages, and product value. Only Virginia's

largest urban centers ranked higher. Except for the
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Fieldcrest mills, all of Martinsville's industries were

locally owned and operated until 1941 when the DuPont

Company established a nylon plant, the county's largest

factory, just outside the city limits.

The population of Martinsville kept pace with the

city's industrial growth. In 1900, 2,384 people occupied

Martinsville and the number increased steadily each year,

reaching about 15,500 people in 1947. During the same

period, as industrial employment lured rural dwellers, the

percentage of the area's residents living in the city grew

from 12 percent to 60 percent. In 1928 the Virginia General

Assembly designated Martinsville as a city of the second

class after it reached a population of 5,000 people. In

1941, after the census revealed that over 10,000 citizens

resided in Martinsville, it was named a city of the first

class, which allowed it to establish a circuit court

independent from the Henry County circuit court. In 1947

the city added 3,500 people to its population when it

annexed six square miles of urbanized area surrounding the

central business district.

The industrial development of the city benefitted most

of Martinsville's white citizens. Even during the Great

Depression, employees of the local industries escaped the

ravages of economic dislocation because factory owners were

able to keep almost all of their workers employed. Textile

factories especially avoided financial disaster because the
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simple products of the Martinsville mills, such as underwear

and baby clothing, were not considered luxury items. Local

factories even managed to absorb some displaced rural

workers. Between 1930 and 1940, as employment in

agriculture, forestry, and fishing declined 32 percent,

total employment rose 37 percent. Industrial employment

grew by almost two-thirds. Martinsville's unemployment rate

in 1940 was around four percent, almost ten points lower

than the national average. By 1950 Henry County had more

families with an annual income over $5,000 than any other

surrounding county. 9

African-Americans in the Martinsville area did not

share in the economic development of the region. In 1890

almost half of the total population of the city and county

had been black, but between 1900 and 193 the county

experienced a substantial outward migration of blacks. In

the first decade of that period, one-fifth of the adult

African-Americans in Martinsville and Henry County left the

area. While the total population rose steadily, the black

population declined both as a percentage of the total and in

absolute numbers. This trend did not reverse itself until

after World War II. The number of blacks in the city

actually increased, suggesting that most of the migration

was from rural areas, but local industries could not or

would not absorb all of the workers and most of them joined
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the "great migration" to the factories and mills in the

North and Midwest. 10

Most African-Americans also found the cultural

environment of the region inhospitable. The former tobacco-

growing counties along the southern part of Virginia,

collectively known as the "southside" region, had a

reputation for racism, nativism, and localism. Although

Martinsville's industrial character and low density of

African-Americans distinguished it from the most tradition-

bound rural counties in the region, Martinsville citizens

regularly voted in a pattern consistent with southside

stalwarts such as South Boston and Prince Edward County. A

few of its residents also participated in the renaissance of

the Ku Klux Klan during the 192 0s, and in 192 5 a reputed

Klansman from Henry County, John David Bassett, challenged

the incumbent state treasurer on a "100 percent American"

platform. Martinsville also exhibited the hallmark of

racism in Virginia, an abysmal education system for black

children. With a dearth of employment and a hostile social

environment, it was not surprising that blacks chose to

leave the area. 11

Nevertheless, many African-Americans who remained,

especially those from the middle class, encountered success

within the city's paternalistic social system. In 1910, for

example, Dr. Dana 0. Baldwin moved from Philadelphia, where

he was working as a dance instructor, to begin practicing
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medicine as Henry County's first black physician. Baldwin's

practice started slowly, but he soon became successful

enough to invest in various businesses, including an ice

cream parlor and a brick yard. In 1922 he opened

Martinsville's first shopping center for blacks. The complex

of buildings, known as "Baldwin's Block," included a movie

theater, barber shop, restaurant, pool hall, drug store, and

several offices. A fire destroyed most of the buildings in

1929, but he replaced them with an even larger structure

that included a hotel and a twelve-room hospital, the first

in the city for blacks. The successes of black

professionals such as Baldwin were routinely touted by

Martinsville's white leaders as examples of the freedom of

opportunity that existed for all races in the city. In

return, Baldwin and his colleagues praised the harmonious

state of race relations. "The races of our city have more

in common than in difference," wrote R. T. Anderson, another

of Martinsville's most respected black citizens. "The ties

that bring them together are stronger than the ties that

keep them apart." Race relations in Martinsville were

therefore characterized by a pattern of "civility," in which

black and white elites worked together to police the conduct

of African-Americans who did not adhere to established codes

12of behavior.

During the late 1930s and 1940s, however, many local

African-Americans began challenging their subservient
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position in the racial status quo. Throughout the

Depression a number of fraternal organizations and social

clubs, including a Colored Knights of Pythias lodge, an

American Legion post named after a local black soldier

killed in World War I, and a Society for the Improvement of

the Negro Race, permitted blacks to form collective racial

identities. In 1940 a group of black teachers protested the

inequality of salaries for black and white educators, a

situation that was remedied during the 1944/45 school year

when the local school board placed all public school

teachers in the county on the same pay scale. In 1941

Armour G. McDaniel, a local teacher, forwarded an

application, signed by fifty-four black residents, for a

charter of a Martinsville branch of the NAACP. The local

NAACP's biggest victory came in 1944 when it convinced the

city registrar to allow all blacks to register to vote. The

NAACP also began recruiting attorneys to represent black

defendants charged with crimes against whites.

A local historian of Martinsville boasted in 1933 that

"there has never been any racial disturbances in Henry

County." 14 Indeed, the area had been favored by conditions

that reduced the tensions between the races. The relative

economic security of its white industrial workers prevented

resentment and despair from seething into frustrated

violence. African-Americans who were not content with local

conditions migrated to parts of the country that promised
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greater reward. A black professional class espoused the

virtues of deference and paternalism. Yet developments in

the 1940s exposed the fragility of this racial harmony.

Some African-Americans began to challenge the social and

political practices that characterized the traditional

racial order. An increase in the black population after

World War II revealed to many whites the limits of social

control through numerical superiority. In this environment,

at the start of a new year, 1949, some of the most

fundamental assumptions of the southern racial and legal

order would be challenged.
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CHAPTER 3

A RAPE IN MARTINSVILLE

On the afternoon of January 8, 1949, Ruby Stroud Floyd

walked through the backyard of her home in Martinsville,

Virginia, hurried across U.S. Highway 58, which led to

Danville, and entered the predominantly black neighborhoods

of East Martinsville. Although the thirty-two-year-old

housewife had only moved to Martinsville four years earlier,

when her husband Glenn accepted a position as manager of the

United Dollar Department Store, she was no stranger to this

section of town. Not only had many of the residents

purchased used clothing or home-grown vegetables from her,

they also knew her as the "Watchtower Woman" because of her

extensive missionary work for the Jehovah's Witnesses.

Despite her familiarity with the area, Mrs. Floyd had

never been to the home of Ruth Pettie, who owed her six

dollars for a secondhand suit and a pair of shoes. She

knocked on the door of Rosa Martin's house to ask for

directions, but when no one answered she walked next door to

Dan Gilmer's house. After speaking briefly to Gilmer's

wife, Nannie, in the kitchen, Mrs. Floyd came outside and

asked Gilmer if he knew where Mrs. Pettie lived. Gilmer

stopped work on the hen house he was building, took a nail

24
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from his mouth, and scratched a crude map of the route to

the Pettie home, which was about a mile away. However,

Gilmer noticed that it was getting dark and recommended that

she wait until the following day because on "Saturday night

the people like to celebrate and have a nice time. If I was

you I wouldn't go." Mrs. Floyd insisted on continuing,

however, and Rosa Martin's eleven-year-old son, Charlie,

agreed to accompany her.

At approximately the same time, four young black men

stepped from the lobby of the Rex Movie Theater in Baldwin's

Block into the chilly winter air. One of them suggested

that they get something to drink and Howard Hairston pulled

a pint of apricot brandy from his back pocket. They also

stopped at a liquor store to buy two bottles of muscatel,

which they drank underneath the water tank along the

Danville and Western Railroad tracks, which passed through

Martinsville's black neighborhoods. After finishing both

bottles they purchased a third at Garder's Esso Station, but

since they were getting hungry they decided to save it for

later. Three of them went to Frank Hairston 's house to eat

supper, while Booker T. Millner went home to fetch his

overcoat. Detecting the smell of liquor on her son's

breath, Ida Millner warned Booker, "I don't want you to go

out any more. You're drinking." Booker promised his mother

that he was only going next door to Howard Hairston 's house,
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but as soon as he got to Howard's he left with the others

for the railroad tracks. 3

As the men continued drinking wine and apricot brandy,

they spotted Ruby Floyd and Charlie Martin approaching them.

Mrs. Floyd asked them where Ruth Pettie resided, and Booker

Millner directed her to the second house on the right hand

side of the road. She thanked the men, and as she walked

away, Joe Henry Hampton told the others that the woman

"looked good enough to hug." They halfheartedly advised

Hampton to leave her alone, but since he was more

intoxicated than any of them they assumed that he was merely

joking. About ten minutes later Mrs. Floyd and Charlie

returned. As she passed, Hampton remarked, "That woman's

got some pretty legs," and ran behind her calling, "Wait,

honey." As he put his arm around her waist she pulled away

and began running. The other men called for Hampton to stop

as he followed her out of sight.

Shortly after six o'clock Francis DeSales Grayson burst

through the front door of Ethel Mae Redd's house. Grayson

had only recently moved to Martinsville, and he lived with

his wife and five children in Mrs. Redd's small home. John

Clabon Taylor and James Luther Hairston had just stopped to

visit with Mrs. Redd, and Grayson breathlessly informed them

that "some boys got a woman up on the track." He had not

been able to get a good look at the woman, and he asked the

others to come with him to find out who she was. Hairston
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hesitated, questioning the wisdom of the idea, but after a

little coaxing all three men left to satisfy their

curiosity. 5

Shortly before Grayson arrived, his wife Josephine had

left to catch the late bus into town to see her doctor. She

was accompanied by Leola Millner, the sister of Booker T.

Millner, and John Travis Redd, who was going into town to

see a movie. As they waked along the Danville and Western

track, Ruby Floyd suddenly emerged from the darkness and

wrapped her arms around Mrs. Grayson, sobbing, "Help me,

make these boys let me alone." Startled by Mrs. Floyd's

entreaties, Mrs. Grayson pulled away from her, exclaiming,

"Don't tear my clothes off me." Joe Henry Hampton appeared

from behind an embankment and grabbed Mrs. Floyd around the

waist and dragged her away. She continued to cling to Mrs.

Grayson, pulling a button off her coat. As Redd hurried his

companions along, they passed Frank Hairston, Booker T.

Millner, and Howard Hairston standing beside the railroad

tracks as Hampton and Mrs. Floyd disappeared into some

nearby woods.

At about half past seven that evening, Mary Wade laid a

plate of hot food in front of her husband Jesse when a

sudden knock at the door startled them. Mary hesitated for

a moment, then inquired from behind a locked door who was

calling. A sobbing voice replied, "A white lady, open the

door quickly." Mary hastily unfastened the latch and opened
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the door to find Ruby Floyd clad only in her shirt, sweater,

and a torn slip. Mrs. Floyd also had scratches on her arms,

her hair was tangled, and "her thighs were red-rubbed like."

Disturbed by the commotion, Jesse came to the door and

noticed that she had bruises on her arms and legs, mud and

dirt on her clothes, and pine needles and sticks in her

hair. Mary also thought she detected the smell of urine on

Ruby's damp clothing. In addition to her dishevelment , Mrs.

Floyd also "seemed to be scared to death." Claiming that

she had been raped by at least thirteen Negroes, she asked

the Wades to call an ambulance immediately. Like most other

black residents in the neighborhood the Wades did not own a

telephone, but Mr. Wade armed himself with a pistol and

volunteered to escort Mrs. Floyd to Prillaman's Paint Shop,

a nearby store owned by Mayor Nick Prillaman. With Mary and

Jesse supporting Ruby on either side, the trio walked a

short distance to the paint store and telephoned the

police.

Just before 8:15 P.M., Martinsville police officers T.

G. Finney and R. L. Stover, assigned to patrol car number

three, responded to the call. Neither man had much training

in crime scene investigation, and they guickly determined

that a more experienced investigator was needed. When they

radioed Martinsville police headguarters to confirm that an

assault had occurred near Prillaman's Paint Shop, Sergeant

Murray V. Barrow, a detective with the Martinsville police
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force, heard the dispatcher take the call and immediately

left the station. When he arrived at the paint store, he

found Mrs. Floyd waiting in a squad car with the two

uniformed officers. He could see that she was nervous and

that her mouth was swollen and her arms and legs covered

with scratches. She also had splinters in her arm which

Barrow guessed were caused when she was dragged over

railroad ties. Although it was dark, Barrow convinced her

to take him to the scene of the attack. She led him along

the Danville and Western tracks for about half a mile and

indicated that she had been raped just off the track along

the eastern right-of-way. Barrow located a patch of ground

where the weeds and grass had been "mashed down" and he also

found Mrs. Floyd's change purse and watch. She told Barrow

that she had been dragged into some nearby woods and raped

again, but the moonless night made it impossible to detect

anything beneath the dense foliage.

Upon returning to the paint store, Mrs. Floyd spotted

Booker T. Millner and Frank Hairston, Jr. wandering by the

building. She told Barrow, "That looks like two of them

now." The detective ordered Finney and Stover to arrest

them. By this time additional officers had arrived and

Barrow ordered Averette T. Finney, Emory Bolejack, and an

Officer Urrie to transport the suspects to the police

station while he drove Mrs. Floyd to the hospital.
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Neither Hairston nor Millner, both Martinsville

natives, had been in serious trouble with the police before.

Eighteen years old at the time of his arrest, Hairston had

left school in the seventh grade to work at odd jobs at the

local Woolworth's Department Store and the lumber company

where his father labored. He also found seasonal work in

Martinsville's tobacco warehouses, where he earned about

thirty dollars a week. He had no criminal record. Millner,

two weeks shy of his twentieth birthday, had been arrested

once, in 1947, for being drunk and disorderly and throwing a

rock at a car. He was fined sixty dollars and ordered to

pay for the damage to the car. He had dropped out of school

in the eleventh grade to help support his family. At the

time of the arrest he worked at a local cemetery, placing

tombstones on graves.

As the patrol car pulled out of the paint shop's

driveway onto the Old Danville Road, the officers saw two

more black men walking along the road. While Bolejack and

Urrie got out to question the men, Finney remained in the

backseat with the suspects. Noticing that Hairston had mud

and dirt on the knees and cuffs of his trousers, Finney

asked him how the stains had gotten there. "I got that on

there getting me a little piece," Hairston replied. "What's

wrong with that? Can't you get a little piece and walk down

the road without being picked up?" Although Hairston

smelled of liquor Finney did not think his statements were
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drunken ramblings because he "could speak clear and walk

along all right." 11

At 9:30 P.M. Sergeant Barrow delivered Mrs. Floyd to

the emergency room of the Martinsville General Hospital.

Dr. Joseph A. Ravenel, Dr. Paul B. Toms, and a nurse

attended her. After checking her clothes for bloodstains,

which they did not find, the physicians began a thorough

physical examination. In addition to some swelling of her

lower lip, they noted multiple scratches and abrasions on

her elbows, shoulders, knees, and buttocks, her neck, and

her right ribcage. They also found a long scratch running

from the outside of her left thigh to her knee, which

Ravenel believed had been made by a fingernail. A pelvic

examination revealed a large amount of dirt and twigs in her

pubic hair. The doctors could not detect any vaginal

trauma, but three of the four vaginal smears they examined

contained "active, motile sperm," which indicated that

"intercourse had taken place within a reasonably short

period of time." Mrs. Floyd was extremely upset throughout

the examination, freguently screaming out the details of her

attack in an incoherent fashion. Ravenel recommended that

she stay in the hospital overnight for observation, but she

insisted on leaving. At 11:30 the doctor gave her a

sedative and allowed her husband to take her home. He also

prescribed penicillin and sulfanomides to guard against

venereal disease.
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After Sergeant Barrow left Mrs. Floyd at the hospital,

he went to the police station where Millner and Hairston

were being held. Officer Finney told Barrow about the

remarks Hairston had made and Barrow went to the

interrogation room to question the men. He saw the mud

caked on Hairston *s pants but Millner only had a little mud

around the cuffs of his pants. Barrow ordered Millner to

strip off his clothes, including his underwear, and he

examined Millner 's shorts for semen stains. Barrow found no

evidence of sexual intercourse, but he told Millner, "I

expect I better hold you anyhow." He put Hairston back into

the detention cell at the police department and drove

Millner to the Henry County jail to await further

interrogation

.

Because the police were still operating on Mrs. Floyd's

statement that a dozen men had assaulted her, and only two

suspects had been apprehended, Sgt. Barrow requested

additional manpower from the Department of State Police. In

1924, like many other states in the early twentieth century,

Virginia had created a department of motor vehicles to

regulate the behavior of automobile drivers on the state's

newly-built highways. Transportation improvements wrought

by the automobile increased urban criminals' access to rural

areas, so in 1932 the General Assembly gave employees of the

commissioner of motor vehicles the status of "police

officers" and authorized them to enforce the criminal laws
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of the state. In addition, the rapid industrialization of

areas such as Martinsville gave many rural localities urban

traits, including greater criminal activity. Because most

local police agencies and sheriff's departments were

unequipped to investigate serious crime, the legislature in

1942 created the Department of State Police to assume the

duties of law enforcement and public safety previously

delegated to the commissioner of motor vehicles.

Around nine o'clock Sergeant James H. Barnes of the

Virginia State Police received a call that a rape had

occurred near Prillaman's Paint Shop. Officially stationed

in Martinsville, Barnes was responsible for policing a four-

county area in southwestern Virginia, and he was patrolling

Floyd County when he received the call. By the time he

completed the mountainous fifty mile drive to Martinsville

it was after ten o'clock. Learning that two men had already

been taken into custody, he drove immediately to the

Martinsville Police Station. After briefly conferring with

Barrow about the progress of the investigation, Barnes

walked to Hairston's holding cell. Closing the heavy door

behind him, he informed Hairston that he did not have to

make any statements, but that Barnes would like to know the

truth about the incident. Hairston, however, claimed that

he "didn't know a thing in the world about it." Barnes left

the cell and discovered that investigators had located a

witness to the crime, Charlie Martin. After questioning
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Charlie, Barnes led the boy to the detention cell and asked

whether he knew the man lying on the bunk. Charlie

identified Hairston by name and told Barnes, "He is the one

I told you about just now. He was down to the railroad

track." 15

After sending Charlie home Barnes drove to the county

jail to interview Millner. During Millner's brief stay at

the police detention cell, however, Hairston had warned him

not to speak to the police, and he refused to reveal any

information. At about 1:00 A.M., January 9, Barnes returned

to the police station and roused Hairston from his bunk.

This time he took him out of the cell and brought him back

to the department's interrogation room where Sgt. Barrow and

another officer, D. L. Nance, were already waiting. While

Hairston slouched over a bare table cradling his head in his

hands, Barnes asked him again to "tell the truth." Hairston

also later remembered Barnes telling him that although he

could not make any promises, "he'd do everything he could to

help" him. Hairston remained silent for several minutes,

then asked if he could speak to Barnes alone. At 1:45

Barnes emerged from the room with a signed confession.

In his statement Hairston told Barnes that he, Millner,

Howard Hairston, and Joe Henry Hampton had been drinking

wine beside the railroad tracks when Ruby Floyd stopped to

ask directions to Ruth Pettie's house. Hampton had been

"the one that decided to catch the woman when she came
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back," and he was the first to grab her as she returned from

her errand. By the time the others caught up to him, "he

was doing the act." When Hampton finished they dragged her

to an embankment where Frank Hairston and Millner had sexual

intercourse with her. Frank did not see Howard Hairston

with the woman but he assumed that he had assaulted her as

well. As he was leaving, James Hairston, John Clabon

Taylor, and "a boy they call DeSales" arrived at the scene,

but he did not know whether they had anything to do with the

attack or not.

Now that Hairston had implicated Millner in the attack,

Barnes returned to the jail to see whether Millner would

change his story. Barnes informed him that he was charged

with criminal assault against a white woman and that any

statements he made "would be used either for or against him

as the case might be." Upon learning that Hairston had

confessed, Millner replied, "If Frank told the truth about

it I reckon I just as well tell the truth." He placed the

same seven men at the scene that Hairston named in his

confession, but Millner had only seen Hampton and Hairston

with the woman. Barnes repeatedly accused Millner of having

intercourse with Mrs. Floyd, but he claimed, "I tried to go

to her but I could not." He also told Barnes that he had

given Charlie Martin a guarter in exchange for a promise not

to tell anyone he had seen him.
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While these interrogations continued, Martinsville

police officers, Henry County sheriff's deputies, and state

troopers scoured the vicinity of the attack, searching for

suspects. Throughout the night police picked up black men

for guestioning, but except for Millner and Hairston all

were released after brief guestioning by either Barnes or

Barrow. After Barnes obtained statements from Millner and

Hairston, however, the focus of the investigation narrowed

to the seven men named in the confessions. Between 3:30 and

4:00 A.M. Officer A. T. Finney found four of the men

sleeping at their homes and brought them back to the police

19station for guestioning.

At about four o'clock in the morning John Clabon Taylor

met Sergeant Barnes in the interrogation room. Only twenty-

one years old with a fourth grade education, Taylor had

spent his boyhood in Martinsville, but he later worked for

some time as a bellboy in a Virginia Beach hotel. Twice he

had been arrested by the Martinsville police. In 1944 he

had been fined twenty-six dollars for a misdemeanor and a

year later charges of stealing a truck were dismissed by the

court. In 1945 Taylor had also been fined five dollars

after being arrested in Norfolk for fornication. After he

returned to Martinsville, he found jobs as a hospital

20
orderly and a tobacco worker.

Taylor had already been questioned by police during an

earlier round-up of suspects, but he had been released after



37

cursory questioning. This time Barnes informed Taylor that

he had been charged with criminal assault and that he did

not have to answer any questions. Taylor exercised this

right, declaring that he "didn't know a thing in the world

about [the attack on Mrs. Floyd]." He offered that he would

be "glad to help" if he could but he "just didn't know what

[Barnes] was talking about."

Rather than pursuing a lengthy interrogation, Barnes

decided to see whether any of the other suspects might be

willing to make a statement that would implicate Taylor.

James Luther Hairston, a twenty-year-old tobacco and

furniture worker, was waiting in another room. Although he

had also been questioned earlier and released, Hairston

proved more susceptible to Barnes's interrogation than

Taylor had. As with the others, Barnes informed Hairston

that he was charged with criminal assault and he did not

have to answer any questions, but Barnes would like some

information. Barnes also informed Hairston that other

suspects had already been arrested and given statements

detailing their roles in the attack. Hairston immediately

agreed to talk. At 4:30 Hairston signed a brief statement

implicating the same seven men mentioned in the first two

confessions. The confession did not provide many details,

but Hairston did admit that all seven of the men had "gone

to" the woman as she lay on the ground.
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Hairston's eighteen-year-old half-brother, Howard Lee

Hairston, followed him into the interrogation room. Both

men had lived with their aunt for several years after their

mother died. Like his brother, Howard had never been

arrested and he guickly made a statement after being

informed that others had confessed. Unlike the others, he

was less specific as to who had actually assaulted the

victim. He could not recall who was on top of the woman

when he arrived, but "all of them was pulling on each other

trying to get to her next." He placed the same seven men at

the scene, and he guessed that "all of them went to the lady

and tried to [have intercourse]." More than any of the

others, however, Howard Hairston directly implicated himself

in the attack. As he explained, "When I got a chance I

tried to go to her but I could not get it in. I tried

several times to get it in but I could not." Although

Hairston apparently believed impotence was a defense for

rape, such an admission was actually much more damaging than

the others' general statements that they had "gone to" Mrs.

Floyd. 23

At ten minutes to six that morning, Barnes interrogated

Francis Desales Grayson. Grayson's background differed

markedly from those of the other suspects. At thirty-seven

years of age he was sixteen years older than the next eldest

suspect, John Clabon Taylor. A United States Army veteran

who had served during World War II, Grayson was married and
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the father of five children. While the other suspects had

all grown up in Martinsville, Grayson was a native of

Maryland who had also lived in North Carolina and New Jersey

before moving in 1948 to Martinsville. At the time of his

arrest he was employed by the American Furniture Company,

one of the area's largest employers, and he had never been

convicted of any crime.

Initially, Grayson denied any knowledge of the crime

and refused to answer any of Barnes's questions. After

Barnes informed him that "some of the other boys have told

us their part in this case," however, Grayson reconsidered

his silence. After mulling his situation for a couple of

minutes, he told Barnes, "I'll tell you the truth about it."

According to his statement, he had been walking along the

Danville and Western tracks when he heard a woman begging a

man to let her go. He continued home but later returned

with James Hairston and John Taylor to the scene, where they

joined four men in assaulting the woman. Grayson was not

sure who had initiated the attack or in what order they had

assaulted her, but "it looked like all of them went to her

before I left." Like Howard Hairston, Grayson also used an

admission of impotence to defend himself. After the last

attacker finished, he explained, "I tried to go to her but I

could not get up a hard. I tried for two or three minutes

25but was unable to do the job."
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By the time Grayson finished making his statement, dawn

had broken. Soon the Sunday morning paper would bring news

of the attack to the townspeople and churchgoers would be

trading gossip following the early services. Fearing that a

mob might soon form on the courthouse lawn, Barnes ordered

the men to gather their belongings because "we don't know

what the feeling is going to be here and we are going to do

everything we can to protect you." Barnes and some other

officers then transported the suspects to the Patrick County

jail in Stuart, about twenty-five miles west of

Martinsville. Meanwhile, the remaining officers would

continue to search for the remaining suspect, Joe Henry

Hampton.

The suspects arrived in Stuart around 7:30 A.M. Before

taking them to their cells, Barnes assembled all six men in

the Patrick County sheriff's office. Since John Taylor had

refused to cooperate, he asked the remaining men to

describe, in Taylor's presence, "exactly what part [Taylor]

had in this case." Before anyone spoke, Taylor interrupted,

"Wait a minute. I don't want anyone to tell on me. I was

right with them, in it just like they were. I don't want

them to tell on me at all. I'll tell the truth." 27 Taylor

admitted that he and the six other suspects had assaulted

the woman. Apparently aware of Mrs. Floyd's work with the

Jehovah's Witnesses, Taylor warned "the other boys that that

was a Christian woman and it would cause us some trouble. .
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. . That if she was a drunk we might get by with it but I

could tell from the way that she talked that she was a good

woman." The other men, however, reminded him that if they

were caught, he would be implicated as well. Faced with

this dilemma, Taylor decided to join the others, admitting

to Barnes, "I was the last one to get it from her." 28

Meanwhile, Sgt. Barrow returned to the crime scene to

see whether the daylight would yield any more clues. The

previous evening, Mrs. Floyd had indicated that part of the

assault had taken place in a wooded area about fifty yards

from the railroad tracks, but the area had been too dark to

search. This time, Barrow found a low gully in the woods

where it looked like a struggle had occurred. Lying nearby

he found a man's grey felt hat. A uniformed officer who

29
accompanied Barrow also discovered an earring.

About eight o'clock that morning, Dr. Ravenel received

a call from Glenn Floyd. Floyd told Ravenel that his wife

was "pretty much torn up," that she was very upset and had

not slept all night. Ravenel admitted Mrs. Floyd to the

hospital immediately, where he diagnosed her as suffering

from "nervousness and generalized muscular aching along the

inner aspect of both thighs." He placed her in a private

room, prescribed barbiturates and heat treatment, and

restricted visitation to her immediate family.

For the next twenty-four hours law enforcement officers

continued the search for the remaining suspect, Joe Henry
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Hampton. More than any of the other suspects, Hampton had

good reason to fear the police. Only nineteen years old, he

had already been convicted of grand larceny in the

Martinsville Circuit Court two years earlier after he had

stolen some money, clothing, and a watch from his father.

His probation officer, P. C. Shields, reported "considerable

difficulty" in supervising his probation, and it was later

revoked after he repeatedly missed conferences and

threatened to move to Ohio. Hampton's mother had died when

he was eight years old, and in 1943 he had moved with his

father to the outskirts of Henry County, where he quickly

earned a reputation as a truant and a troublemaker. His

probation officer reported that he had considerable

difficulty holding a job and had earned only $121 in the

31
seven months of his supervision.

Early Monday morning, January 10, Hampton approached

Mary Wade's house after sleeping in the woods all weekend.

Mrs. Wade told him that the police were looking for him and

asked him what he had done. Hampton admitted that he and

some others had raped a woman twice because they had "been

drinking some old wine and stuff and it just had them all

upset." Mrs. Wade advised him to surrender to the

authorities "because you couldn't get away," and Hampton

agreed to wait on the porch while her husband telephoned the

police on his way to work. At around nine o'clock, Sgt.

Barrow and two other officers drove to the Wades' house and
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arrested Hampton. Martinsville Police Chief Harold W.

Stultz called Sgt. Barnes and asked him to come to the

32
police station to conduct the interrogation.

According to Hampton's statement, he, Millner, Howard

Hairston, and Frank Hairston were drinking wine on the

railroad tracks on the night of January 8. After giving a

"white lady and a little colored boy" directions to Ruth

Pettie's house, they "all planned to get her when she came

back." Conseguently, Hampton grabbed her while the others

"pushed the lady down." As the men fought among themselves

"to see who would be the first to get it from her," the

woman "was pushing back and trying to keep us from carrying

her down the ridge." After they dragged her forty or fifty

yards into the woods, the four men raped her, along with

Grayson, Taylor, and James Hairston, who had arrived on the

scene. The woman continued to "put up a big scuffle . . .

trying to get loose from the boys [and] begging us not to do

anything to her." Not only did Hampton's detailed statement

corroborate many aspects of Ruby Floyd's story, it also

refuted the claims of some of the other suspects that Mrs.

Floyd had consented to intercourse.

By this time, news of the crime had spread throughout

the city. Offenses as serious as gang rape rarely occurred

in Martinsville, prompting some concern and uncertainty

about the possible public reaction. Circuit Court Judge

Kennon C. Whittle, concurring with Sgt. Barnes's assessment
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of the prisoners' safety, ordered that they remain jailed

outside Henry County "in order that there would be no

unfortunate happening in the city." Whittle did not fear

any mob violence, he claimed, but he insisted that the state

had a responsibility "to protect these men from any trouble

that might happen." As he later recalled, "God knows we

didn't want anything to happen in the way of a lynching."

Consequently, Grayson and Taylor remained in the jail at

Stuart, Hampton was taken to Chatham, about thirty miles

northwest of Martinsville in Pittsylvania County, while

Millner and the Hairstons were confined in the Roanoke city

jail, forty-five miles north of Martinsville.

The nature of the crime undoubtedly stirred deep

emotions among local citizens. The Henry County jailor

later revealed that he was so affected by the viciousness of

the attack that had a mob demanded the key to the jail, he

would have relinquished it. Nevertheless, a lynch mob never

materialized. For one thing, the swift decisions of Barnes

and Whittle to separate the prisoners at distant locations

increased the difficulty of organizing violence against the

men. More importantly, the speed and efficiency with which

law enforcement officials captured the seven men assured the

townspeople that the legal system could adequately handle

the crisis. Chief Stultz proudly reported that "every man

on the department worked long and hard to see that the

defendants were brought to justice; and I think it is a
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credit to them that not one of the seven men remained out of

custody for more than a day and a half."

More than a month passed before the seven defendants

entered the Martinsville Trial Justice Court for their

preliminary hearing on February 17. Several factors

contributed to the delay. On January 22, as required by

Virginia law, Judge Whittle appointed seven attorneys to

represent the defendants at trial and all preliminary

proceedings. Six days later, Joseph C. Whitehead informed

the Martinsville prosecutor's office that his client, Joe

Henry Hampton, would waive his preliminary hearing. Not

until February 1, when the seven attorneys convened to

formulate a defense strategy, did the lawyers request a

, . . , . 36preliminary hearing.

At the same time, rumors began to circulate that Mrs.

Floyd would drop the charges because of her religious

objections to testifying. Commonwealth's Attorney Irvin W.

Cubine vehemently denied these reports, assuring reporters

that "both she and her husband have assured me they have no

religious scruples that would keep them from prosecuting the

defendants to the fullest under the laws of the

Commonwealth." 37 In fact, medical problems associated with

the attack kept Mrs. Floyd out of the courtroom until mid-

February. On January 15, after spending a week in the

hospital, Mrs. Floyd had gone to North Carolina to

recuperate at her mother's house. Ten days later she
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returned to Martinsville General Hospital complaining of

nausea, vomiting, chills, and abdominal pain. She was also

running a temperature of 103 degrees. Dr. Ravenel detected

some swelling on the left side of her abdomen but the spot

was so tender he was unable to perform an adeguate vaginal

examination. Mrs. Floyd left the hospital on January 31

after her fever subsided, but four days later her condition

worsened and she was admitted to the Duke University

Hospital in Durham, North Carolina. In addition to treating

her for fever and nervousness, Dr. Baynard Carter ran

routine tests for trauma, venereal disease, and pregnancy.

The tests were negative for pregnancy and sexually

transmitted diseases, but he located an "inflammatory mass"

on the left side of her pelvis near the uterus caused by the

rupture of thin-walled blood vessels. The ureter running

from the left kidney to the bladder was also "displaced and

dilated." Although the fever fell rapidly after the fourth

day of observation, Mrs. Floyd remained in the hospital

until February 14 until the danger of rupture and

peritonitis had passed.

On February 17, amid an atmosphere of secrecy and tight

security, the preliminary hearing began in the Martinsville

Trial Justice Court before Judge M. H. MacBryde. The

defendants had been secretly transported into the city early

that morning, and no public notice of the hearing had been

issued. Furthermore, the usual 9:00 A.M. starting time of
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the court had been postponed for five hours and the court

had been moved from its usual location in city hall to the

Henry County Courthouse across the street. Seventeen state,

city, and county law enforcement officers guarded the doors

39
of the courtroom.

The Virginia legislature had created the trial justice

courts in 1921. The courts not only served as a police

courts for the trial of misdemeanors and violations of local

ordinances, they also performed certain magisterial

functions for the Circuit Court, including the determination

of probable cause to hold criminal defendants for trial.

Unlike most justices of the peace or rural magistrates in

other states, MacBryde and his colleagues possessed at least

five years experience practicing law in Virginia, and they

held no other public office during their four-year terms.

Like the state police, the trial justice courts brought

efficiency and professionalism to the administration of

justice in industrializing areas of the state.

The state relied chiefly on the testimony of Sergeant

Barnes, Officer Barrow, and Mary Wade. Mrs. Wade described

Mrs. Floyd's disheveled appearance on the night of the

attack and related that she had smelled of beer or urine.

She also testified that Joe Henry Hampton had come to her

house two days after the crime, admitted to twice raping a

woman, and implicated the other defendants as well.

Barrow described his part in the investigation and told the



48

court that he had found Mrs. Floyd's change purse and watch

near the scene of the attack. Barnes read each of the seven

confessions into the record. On cross-examination, Stephen

Martin, attorney for Howard Hairston, challenged the

validity of the confessions, asserting that Barnes had

promised the defendants leniency if they confessed. Barnes

denied the allegation, however, because he "knew the

statement wouldn't be no good under those circumstances." 42

Legally, the purpose of a preliminary hearing is to

allow a magistrate to determine whether there is sufficient

evidence against the accused to justify holding the suspects

for trial. In practice, the hearing also provides the

defense with an opportunity to assess the strength of the

prosecution's evidence and the reliability of the state's

witnesses. According to its assessment of the strength of

the case, the defense may choose either to allow the state's

case to stand on its merits or it may actively challenge the

evidence. 43 In the Martinsville case, the defense attorneys

elected to challenge the medical evidence of rape and the

reliability of the complaining witness.

In questioning the two physicians who attended Mrs.

Floyd after the attack, the defense sought to minimize the

severity of her injuries and demonstrate the inconsistencies

in her story. Dr. Paul Toms told Clarence Kearfott,

attorney for James Hairston, that the patient's "general

condition was fairly good," that she "was not shocked," and
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that she had "minor abrasions" on her limbs. Kearfott asked

Toms whether the "small quantity" of sperm or the "very-

slight bruise" inside her vagina indicated how many times

she had intercourse that evening. Toms replied that such

conditions could not provide any reliable indication, but he

noted that Mrs. Floyd's memory of the number of men who had

intercourse with her "varied . . . from time to time. . . .

At one time she said about 12 and another time she said

about 10." Dr. Ravenel was more reluctant to characterize

the injuries as minor, but he did state that none of the

injuries was bleeding "at the time I saw her." He also

testified that she had claimed that "anywhere from six to a

dozen" men had attacked her in the woods.

The defense called Ruby Floyd as its final witness.

This strategy posed some risk, because any statements that

Mrs. Floyd made became part of the official record against

the defendants. Nevertheless, the defense attorneys

apparently believed that if they could expose enough

inconsistencies in her story they might save some of the

defendants from criminal prosecution. Even if Judge

MacBryde declined to dismiss the cases for insufficient

evidence, a poor performance by the victim on the witness

stand might persuade the prosecution not to seek the death

penalty.

W. L. Joyce, attorney for DeSales Grayson, conducted

the examination for the defense. Joyce first questioned
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Mrs. Floyd's judgment in entering the Negro section of town

on a Saturday night, especially after residents of the

neighborhood had advised her not to. Judge MacBryde,

however, refused to permit this line of guestioning.

Second, Joyce elicited an admission from the victim that she

had not called for help when she was first accosted on the

railroad tracks because "I figured I could get away from

them" and "it was too far from anyone's house." But why,

Joyce gueried, did she not scream for help once they had

captured her? At this point Mrs. Floyd, who had remained

calm throughout the guestioning, began to sob. "I didn't

try to holler," she cried, "because they told me they'd kill

me if I did." 45

Joyce also exposed Mrs. Floyd's inability to identify

all of her attackers because part of the attack took place

after nightfall. Nor could she state definitely how many

men attacked her, or how many times she had been raped. "I

couldn't count the times," she testified. When asked if she

recognized anyone in the courtroom she indicated Joe Henry

Hampton as the first attacker, and she positively identified

DeSales Grayson as the last man to assault her. Asked to

name her second attacker, she wavered between James Hairston

and Booker Millner, stating only for sure that "it was one

of those." Joyce prodded her to select one definitely, and

when she failed he asked her, "You don't know which one, do

you?" "No, sir," Mrs. Floyd admitted. 46
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Despite the defense team's attempts to call her

credibility into question, Mrs. Floyd steadfastly resisted

any implications that she had been a willing participant in

the incident. She had not screamed, she repeatedly

asserted, because the attackers had threatened to kill her.

When she managed to briefly escape she called to passersby

for help, but they ignored her entreaties. She physically

resisted their advances and "begg[ed] all the time to please

turn me loose and let me go home." She did not run from her

attackers once they finished, she explained, because "I was

completely exhausted. I was almost paralyzed. I just could

not run." 47

Finally, Joyce questioned her "calm and composed"

demeanor after she checked into the hospital. Mrs. Floyd

denied such a state of mind; she had been "in a nervous

condition" and "was all to pieces." But had she not invited

company to her hospital room after the attack, he countered,

despite her doctors' suggestions that she see no visitors?

Not "too much company," she replied, only "friends and

relatives — mother and father and people." When Joyce

continued to press the issue, W. R. Broaddus , one of the

prosecutors, objected that Joyce was attempting to impeach

his own witness. Judge MacBryde, who was quickly losing

patience with Joyce's tactics, agreed because Joyce had not

announced Mrs. Floyd as an adverse witness, a tactic that

would have given him latitude to challenge her testimony. 48
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In any case, MacBryde continued, he could not understand how

her actions at the hospital, hours after the attack, had any

bearing on the case. Joyce tried to explain that her state

of mind was relevant to her credibility, but MacBryde cut

him short. "I'm going to send this on to the grand jury on

[the basis of] the confessions," he announced. "You're just

wasting time." MacBryde ordered the men held without bail

and directed Chief Stultz to return them to out-of-town

jails until the grand jury of the Martinsville Circuit Court

49had acted. On April 11, almost two months later, the

grand jury, composed of four white men and three African-

American men, returned eight counts of indictment against

the defendants, charging each man with raping Mrs. Floyd and

with aiding and abetting her rape by the other defendants. 50

To most of Martinsville's white community, the arrest,

pretrial processing, and indictments of the seven suspects

represented the best attributes of the administration of

justice in the modern South. In stark contrast to

stereotypical notions of Southern justice, the community did

not rely on crude methods of racial control, such as mob

violence or kangaroo courts. The legal system continued to

enforce codes of racial behavior, but through modern police

methods and legal processes that emphasized the preservation

of community stability and social order. 51

In Martinsville, the local law enforcement

establishment preserved community stability by rapidly
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apprehending the suspects. At the same time, Chief Stultz,

Judge Whittle, and Judge MacBryde ensured that the suspects

were not subject to mob violence by ordering the suspects

removed from local jails and conducting judicial proceedings

with a minimum of publicity. In addition, local officials

were not pressured to hurry the legal process to satisfy

demands for immediate retribution. More than a month passed

between the arrests and the preliminary hearing; nearly

another two months passed before the grand jury indicted the

suspects.

Most significantly, local authorities did not act as

extensions of the mob. Instead they displayed a

professionalism that was increasingly characteristic of

police departments after World War II. Although one

critical observer, Daily Worker reporter Mel Fiske,

cynically commented that police "arrested practically every

male over 14 who had mud on his shoes," only the seven men

implicated by the victim or the suspects' confessions were

actually arrested. Other African-Americans were detained

only long enough for brief questioning. Officer Barrow

launched an immediate search of the crime scene for

evidence, and he quickly transported the victim to

Martinsville General Hospital where physicians obtained

physical evidence of rape.

In addition, Chief Stultz relied on the state police to

conduct the investigation. While officers on the
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Martinsville police force received rudimentary professional

training, their primary mission emphasized the preventive

functions of community patrol and order maintenance. By

contrast, Sergeant Barnes had received training in modern

methods of scientific crime detection. 53 Consequently,

Stultz gave Barnes broad authority to conduct the

investigation, and Barnes assumed the most important task:

interrogating the prisoners. Not only was Barnes schooled

in the law regarding the admissibility of confessions, he

was certainly familiar with the most efficient techniques of

interrogation. He obtained the first six confessions within

the space of six hours, and obtained Joe Henry Hampton's

confession less than two hours after he was arrested.

To the white citizens of Martinsville, the local law

enforcement system had restored stability to the community

without violence. To African-American observers, however,

the proceedings stirred troublesome reactions. Shortly

after the preliminary hearing, a reporter from the Richmond

Afro-American , one of the state's leading African-American

newspapers, identified the Martinsville case as one that

bore "all the earmarks of the late Scottsboro, Ala. mass

trial." Admittedly police officers and judges had

supervised the capture of the defendants with apparent

regard for their due process rights and with a minimum of

racial rhetoric. But while Martinsville's law enforcement

community had demonstrated that black suspects could be
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arrested and arraigned in an equitable fashion, the question

remained whether they could be tried and punished in a

Southern courtroom without reinforcing traditional codes of

racial behavior.
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CHAPTER 4

"A MATTER FOR THE JURY TO DECIDE"

The Henry County Courthouse, built in 1824, epitomized

the history of Virginia's southside region. Its red brick

exterior, Doric columns, and freshly painted white portico

recalled the plantation homes whose masters the court had

served for most of its existence. Until the turn of the

century, on the first Monday of each month, the square in

front of the courthouse, which stood at the center of

Martinsville, had hosted "court day," when farmers,

plantation owners, tobacco traders, and salesmen from all

over the county met to do business, discuss politics,

observe the proceedings of the court, and socialize with

distant neighbors. A monument to Confederate veterans,

placed in front of the courthouse in 1901, greeted lawyers,

judges, and litigants as they entered the building. Inside

the second-story courtroom, portraits of Patrick Henry and

Robert E. Lee surveyed the proceedings from opposite ends of

the room. No visitor to the building during the trial of

the seven accused rapists could ignore the Southern

traditions embodied in the Henry County Courthouse. 1

To conduct a trial for interracial rape in those

surroundings evoked images of Southern courts that avenged

59
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the desecration of white Southern womanly virtue without

regard for due process or equal justice. The judges and

lawyers who frequented the courthouse after World War II,

however, respected tradition but were not bound by it. The

rhetoric of crime control and community stability replaced

prosecutorial race-baiting. The paternalistic assumptions

of the criminal law were subsumed within a broader regard

for preserving law and order. As the city's furniture and

textile industries grew to national stature the courts

became more respectful of emerging national standards of

what constituted a fair trial. The criminal justice system

that emerged in Martinsville after the war reinforced the

racial values embedded in the Southern legal system, but it

restrained the more outrageous forms of racial control.

Since 1944, Judge Kennon Caithness Whittle had presided

over this fusion of the old and the new. The fifty-seven-

year-old jurist was himself steeped in the Virginia legal

tradition. His father, Stafford Gorman Whittle, had served

on the Virginia Supreme Court from 1901 to 1919. After

graduating with a bachelor of laws degree from Washington

and Lee University in 1914, Kennon Whittle established a

practice in Martinsville with his brother, Stafford Whittle,

Jr. , specializing in civil and criminal defense. They also

represented many of Martinsville's most prominent business

interests. From 1922 to 1926 Kennon Whittle gained his

first judicial experience as a bankruptcy referee for the
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Danville division of the U.S. District Court for the Western

District of Virginia. Whittle served on several American

Bar Association committees, as a member of the

constitutional convention that repealed the Eighteenth

Amendment in 1933, and as president of the Virginia State

Bar Association in 1940. A lifelong Democrat, he

represented his state at the Democratic National Convention

in 1932. Because of his legal credentials and his fealty to

the state Democratic party, the Virginia Assembly elected

him to the Seventh Judicial Circuit Court, located in

Martinsville, in 1944. The relaxed manner in which he

issued rulings from his leather rocking chair behind the

bench belied his swift disposition of the cases that came

before him. During his tenure on the court, none of his

rulings were overturned by appellate courts. In 1951,

Governor John S. Battle would appoint Whittle to fill a

vacancy on the Virginia Supreme Court of Appeals, and the

General Assembly would place him on the court permanently in

1954. 3

On April 19, 1949, the seven defendants indicted for

the rape of Ruby Floyd entered Judge Whittle's courtroom

with their attorneys. Before the preliminary hearing in

February, Whittle had appointed seven lawyers of remarkably

varying levels of experience. State Senator Frank P.

Burton, the oldest of the group, represented John Taylor.

In 1947, Burton had been elected to the state legislature
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and in the following year he chaired the States Rights

(Dixiecrat) Party in Virginia. The party was comprised of

Southern Democrats who opposed the civil rights plank of the

1948 Democratic platform. William L. Joyce, DeSales

Grayson's attorney, was regarded by the chief of the

probation and parole office in Danville as "one of the

foremost defense attorneys in this entire area." Like

Burton, Joyce resided in Stuart, where their clients were

confined. Joe Henry Hampton, jailed in Chatham, was

assigned Joseph C. Whitehead, Jr., a former commonwealth's

attorney for Pittsylvania County. The four defendants being

held in Roanoke were assigned to four young attorneys from

Martinsville — William F. Carter for Frank Hairston, Claude

E. Taylor, Jr., for Booker Millner, Clarence Kearfott for

James Hairston, and Stephen D. Martin, a federal court

magistrate, for Howard Hairston. At forty-one years of age,

Carter was the eldest of the Martinsville contingent, while

Taylor had been practicing law for less than a year. The

lawyers received twenty-five dollars apiece for the three

months they represented their clients.

Irvin W. Cubine headed the prosecution team. The

forty-eight-year-old prosecutor had practiced law in

Martinsville since 1929, spent three years as the city

attorney, and became commonwealth's attorney for the city of

Martinsville in 1942. Whittle also allowed Cubine to hire

two assistants. W. R. Broaddus, Jr., elected to the House
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of Delegates in 1946, had been Henry County's chief

prosecutor for eighteen years. Hannibal N. Joyce, Whittle's

former law partner, had served as Martinsville's city

attorney from 1937 to 1947. Both Broaddus and Joyce

represented some of the city's most prominent business

interests.

Before the proceedings began, Judge Whittle called all

the attorneys into his chambers. From the outset he

emphasized that he would insist on strict adherence to

propriety and decorum and would not permit the attorneys to

stray from the fundamental legal and procedural issues of

the case. He reminded counsel of their "duty as lawyers to

see that these defendants receive a fair and impartial trial

according to the law and evidence," and he asked the

attorneys to "play fairly with the Court." Addressing the

defense counsel, he asked the more experienced members of

the defense team to assist the younger attorneys in the

trial of their clients.

Finally, Whittle addressed the racial issues that would

inevitably arise from the case. He emphasized that the

defendants should not be treated differently because of

their race, but more significantly, he pleaded with the

attorneys to downplay the racial overtones so that community

stability would not be disturbed. The judge expressed his

regret that this "unfortunate" matter would be "made even

more regrettable due to the fact that these seven negroes
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are charged with the rape of a white woman." Asserting the

positive state of race relations in Martinsville and Henry-

County, he reminded the attorneys that "we have in our

community a negro population of splendid citizens" who

"deplore this unfortunate happening as much, or more, than

do the citizens of the white race." He continued:

I here and now admonish you that this case must and
will be tried in such a way as not to disturb the
kindly feeling now locally existing between the races.
It must be tried as though both parties were members of
the same race. I will not have it otherwise.

Before the trials began, Judge Whittle heard the

defendants' motion for a change of venue. The crime of

which the defendants were accused, the attorneys argued,

aroused "great public indignation, feeling and anger" among

the citizens of Martinsville. Furthermore, the accounts of

the investigation published in the Martinsville Bulletin ,

the city's only newspaper, were so "highly inflammatory"

that the "general sentiment of the citizens of the City of

Martinsville [had] been so inflamed by the said newspaper

accounts" that it would be impossible to "secure a jury or

juries in said City free from bias or prejudice." Finally,

the fact that the defendants had been "carried under heavy

escort and police protection" to out-of-town jails further

demonstrated that "it will be utterly impossible to have a

fair and impartial trial in the City of Martinsville."

Accompanying the petition were copies of eleven articles

that had appeared in the Bulletin between January 9 and
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April 11 and eight notarized affidavits from citizens who

believed that the seven could not get a fair trial. 8

The defense called twenty-five witnesses, eight of whom

were black, to the stand to support the petition. During

questioning the attorneys sought to establish that the

brutal nature of the crime and the articles in the Bulletin

had aroused local sentiment against their clients, that the

arrest of the defendants had created racial tensions in the

community, and that the removal of the prisoners from the

city proved they were in danger.

The first two witnesses represented the poles of

argument over the possibility of a fair trial. Cary J.

Randolph, commonwealth's attorney for Henry County,

testified that he had "observed very little race prejudice

at all in this case" and that "as many colored people as

white people had expressed themselves as being opposed to

this crime." Given the heinous nature of the crime, he had

found it "very unusual" that the newspaper coverage was

"fairly presented and lacking in any inflammatory matter at

all." Randolph admitted, however, that he had heard

"considerably more discussion" than usual to the effect that

the defendants were guilty and ought to be put to death. In

fact, he added, even he on occasion had made the statement,

"Well, they ought to get the works." Nevertheless, he

believed that an impartial jury could be impanelled in

Martinsville. When Will Joyce reminded him that seven
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separate juries would be required if the trials were

separated, Randolph maintained that impaneling the juries

would be "more difficult than in an ordinary case, but I

think it could be done."

H.P. Williams, a black physician who had practiced

medicine in Martinsville for twenty years, was much more

skeptical of the defendants' chances for a fair trial in

Martinsville. Like Randolph, he remarked that the local

people had "acted fairer than [he] expected" and he credited

the Bulletin 's temperate handling of the case as "the reason

the flames of animosity haven't been stirred." The serious

nature of the offense, however, had created a backlash

against the defendants among Martinsville blacks, who feared

that "this crime has set up something which may disturb the

racial relationship." A fair trial in the city, Williams

concluded, would be "pretty hard to do" because "I doubt

whether there is anybody in this immediate vicinity who

hasn't said to themselves or to their friends . . . what

they think ought to be done to people who had done such a

10crime as that.

"

Several of the remaining witnesses, including Mayor

Nick Prillaman, testified that a change of venue would not

be necessary, although one witness, H. Claybrook Lester,

admitted that his idea of a fair trial was "that they should

be convicted and electrocuted." Most of the witnesses had

heard their fellow townspeople express shock at the
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brutality of the crime and some had heard them recommend the

maximum punishment if the defendants were guilty. The

witnesses believed, however, in the words of Harry Fusfeld,

"that if the jury was picked with caution they might get a

fair trial." An important factor in forming this opinion

was the time that had elapsed since the arrests and the

absence of mob sentiment. As the Reverend Chevis F. Home,

a white minister, explained, "Aroused feelings never help

clear and fair thinking." However, he noted, "the feeling

has not been as intensive as I thought it would be." The

community had "not come near expressing itself in mob

violence." In the three months that had passed since the

arrests, the people had become "very calm and very

deliberate and rational in their thinking about" the

11crime.

Another citizen to oppose moving the trials was Dr.

Dana 0. Baldwin, the leading black businessman in

Martinsville. Baldwin probably did not believe that the

city was free from prejudice, although his privileged status

may have blinded him to the more serious inequities in the

community. He recognized, however, that the autonomy of

Martinsville's African-American community, and especially

its middle class, existed only within a range of behavior

prescribed by white elites. In order to restore racial

harmony, if not equality, Baldwin agreed that local
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community members were competent to police transgressions of

12the established social code.

Only four witnesses, two of them white, declared

absolutely that a fair trial would be impossible in

Martinsville. Charles M. Hart, a white man, stated that he

had already made up his mind that the defendants were

guilty, so that he would "be a little biased" if he served

on the jury. He did not think that any one else could be

more impartial. George Galloway, a black janitor, spoke in

favor of moving the trials because the defendants' families,

who lived in his neighborhood, had complained that the men

could not get a fair trial in town. George Boone, a white

World War II veteran who had lived in Martinsville for about

four years, believed that most of the townspeople had such

strong opinions about the crime that if "any mitigating

circumstances" surfaced during the trials, they "might not

be given the proper weight." Agnes Redd, a black department

store worker, went even further. She believed that because

of the magnitude of the crime, the men could not get a fair

trial anywhere. 1

Some of the most compelling testimony came from

Sergeant Barnes. Barnes stated that "right after [the rape]

happened there was guite a lot" of discussion about the

crime. Since then interest in the case had died down, but

nearly everyone whom he had heard discussing the case had

expressed the opinion that the defendants were guilty.
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However, he had "actually heard people say they didn't think

they would get but very little" punishment, and several

people had predicted that none of them would receive the

death penalty. In any event, most of the discussions had

been initiated by "irresponsible" people, so Barnes believed

that "plenty of level headed businessmen" would be available

to render impartial verdicts. Because Mrs. Floyd and her

husband were not natives of Martinsville, he added, "the

evidence we heard would have the same effect on people away

from here as here." On the possibility of a fair trial,

Barnes remarked tellingly, "I can't see where it would be

any different here than anywhere else."

On behalf of the commonwealth, Hannibal Joyce submitted

114 identical notarized affidavits from white Martinsville

residents who stated that they had heard the case of

"alleged rape" being discussed, that no "racial

difficulties" had arisen after the incident, and that the

defendants could receive "a fair and impartial trial in the

city of Martinsville." 15 The state's only witness,

Martinsville Bulletin editor Kay Thompson, defended his

newspaper's coverage of the crime. From the beginning, he

testified, his policy had been not to "print anything

inflammatory or anything to create any feeling in the case."

He noted that the Bulletin had not identified the victim, or

even mentioned her race, in the initial reports. He had

also used the term "criminal assault" rather than "rape" and
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had refrained from printing photographs of the suspects and

the crime scene, even though they were available. In fact,

he reminded the court, even "the Scottsboro case received a

greater amount of publicity" in his newspaper than had this

case. Because of his restrained approach to covering the

crime, Thompson concluded, "no mass prejudice" had arisen

against the defendants, making a fair trial possible without

moving its location.

At the close of evidence, the defense attorneys

inexplicably elected not to summarize its arguments for the

court, even though most of the defense witnesses had stated

that the defendants could get a fair trial. W. R. Broaddus

emphasized this point in his summation for the commonwealth

and pointed especially to the testimony of Dr. Baldwin.

Broaddus also argued that the defense had committed a

technical error by not petitioning for a change of venire

(the pool of persons from which the jury would be selected)

before seeking a change of venue. Since the basis of the

defendants' motion was that the court would encounter

"difficulty in obtaining jurors" from within the

jurisdiction, he asserted, the appropriate remedy would be

to summon jurors from other cities or counties. William L.

Joyce rebutted this argument, claiming that when "the

application for a change of venue is based upon the grounds

[that] there exists such prejudice and excitement against

the accused as to endanger the fairness and impartiality of



71

a trial conducted in the county," a preliminary motion for

change of venire was unnecessary. In short, he was not

arguing that "a fair and impartial jury cannot be secured"

but that "a fair and impartial trial cannot be had" within

the city of Martinsville. 17

Judge Whittle denied the motion for a change of venue.

He congratulated the press and the public for "the way they

have conducted themselves in this matter." He recognized

that the community had not been silent about the case

because "it is perfectly natural that people will discuss

happenings of this kind." However, "no mass feeling against

these defendants" had developed. Securing jurors who had

expressed no opinion on the case might prove difficult, "but

we will have to cross that bridge when we get to it."

"Unfortunately," he lamented, "this race question enters

into the matter," raising the possibility that jurors might

be biased against the defendants because of the skin color

rather than their crime. He assured the attorneys that he

would "permit strenuous examination" of all prospective

jurors and would "see that any juror that goes in the box

will be free from prejudice" of any type.

Two days later, on April 21, 1949, the court convened

to begin the trial proper. At the beginning of the session,

William Joyce requested, with the assent of the other

defense attorneys, that each defendant be tried separately.

Several motives lay behind this request. Most important, if
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the trials were severed, the juries could only hear evidence

about the activities of a particular defendant, not the

group as a whole. This was especially important for James

Hairston, John Taylor, and Joyce's client, DeSales Grayson,

because they had allegedly arrived late on the scene.

Testimony about the initial attack on the victim, therefore,

would be severely restricted in their cases. In addition,

none of the confessions could be used to implicate any

defendant except the one who had made the statement.

Severance thus meant that the prosecution would have to

prove the merits of each case, rather than relying on the

residual guilt that the most culpable defendants would cast

upon the others. By individualizing the cases rather than

emphasizing the seven as a group, the attorneys hoped that

some of the defendants might be acguitted or receive lighter

sentences than the others. Judge Whittle granted the motion

19

for severance without objection from the commonwealth.

Because of the strength of the case against Joe Henry

Hampton, the prosecutors elected to try him first. Hampton

was uniformly considered to have been the ringleader of the

attack and some of the most damning evidence concerned

Hampton's role in the crime. 20 He was also the only

defendant to attempt to elude capture, hiding out in the

woods near east Martinsville for two days before

surrendering to the police. He also had the most serious

criminal record of the seven men, a fact the prosecution
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would attempt to convey to the jury. If Irvin Cubine could

secure a quick conviction and a death sentence against

Hampton, he reasoned, the remaining convictions would fall

into place. After Hampton he would try the other three men

accused of the initial attack—Frank Hairston, Booker

Millner, and Howard Hairston— in that order, then Desales

Grayson, John Taylor, and James Hairston. The latter two

subsequently agreed to be tried jointly.

A new jury had to be selected for each trial. Every

jury pool contained at least two African-Americans, and four

blacks were called in the trials of DeSales Grayson, John

Taylor, and James Hairston. During voir dire Judge Whittle

asked the prospective jurors if any of them were related to

the victim or the defendant, if there were any reason why

they could not form an impartial opinion as to the

defendant's guilt, and whether they had any conscientious

scruples against imposing the death penalty. Most of the

black jurors were excused because they did not believe in

the death penalty and several white men were disqualified

because they had already determined that the defendants were

guilty. The defense attorneys asked whether the race of the

defendants and victim would influence the verdicts they

rendered or the penalty they would impose. Not all of the

veniremen were forthcoming in their answers. In Frank

Hairston' s trial, for instance, one prospective juror stated

that he had not expressed an opinion about the appropriate
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sentence should Hairston be found guilty. William Carter

challenged him because he had overheard the man earlier

declare that "anybody guilty of such a crime should be" put

to death. 21 The attorneys also sought to exclude any

members of the Elk's Club, which had recently contributed to

Mrs. Floyd's medical care, and the Martinsville Retail

Merchants' Association, of which the victim's husband was a

member. As the cases progressed, it became more difficult

to seat a jury as the defense lawyers inguired whether the

verdicts in the previous trials would influence their

decisions. In the final proceeding, for example, forty-

seven prospective jurors were guestioned before a panel

could be seated. The prosecutors did not guestion anyone

but they exercised their peremptory challenges to exclude

several prospective jurors, including the remaining black

22
men. As a result, all-white juries decided each case.

Testimony for the commonwealth was virtually identical

at each trial. The prosecution opened with its strongest

witness, Ruby Stroud Floyd. Under guestioning from Cubine

Mrs. Floyd recounted the full details of the attack,

beginning with her stop at Dan Gilmer's house to ask

directions. As she and Charlie Martin walked east along the

railroad track, she testified, they passed four black men

who pointed the way to Ruth Pettie's home. When she

returned, the men blocked the path and forced her and

Charlie to walk around them. As she passed, Hampton yelled,
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"Hey, Honey" or "Wait, Honey," and grabbed her from behind.

He threw her down next to the track, lay on top of her, and

threatened to kill her if she screamed. By then the other

men had begun to hold her down and pull off her bottom

clothes. Mrs. Floyd struggled, protesting that she was a

Christian woman and that their actions were "against the

23
laws of the land . . . and against the laws of the Bible."

Hampton raped her first, penetrating her "more than once,"

then assisted the others as they assaulted her. As she

described to the court:

They were holding my legs, prizing my legs open. Every
time I pulled my legs together they said "Hold them
legs up woman." Every time I tried to move or holler
or say anything they'd slap me in the mouth and as each
one got on me he put his tongue in my mouth. They kept
my mouth covered all the times with their hands and
tongues, sucking my tongue and slobbering all over
me

.

After the initial attack, the four men began quarreling

among themselves. At that moment, a man, a woman, and a

teenaged girl, all of them black, passed by the scene. Mrs.

Floyd broke away from her assailants and begged the

passersby for help, grabbing the woman's coat and pleading

for mercy. The woman, later identified as Josephine

Grayson, the wife of one of the defendants, "snatched away

and said 'Don't tear my clothes off of me. 1 " By this time

the attackers had caught up to her and they dragged her to

an embankment in the woods where they would not be so easily

spotted. She continued to struggle, managing to keep her
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feet free but still unable to escape. Hampton and his

accomplices, this time joined by several more men, assaulted

her again, "every bit of twelve or fourteen times." At

three of the trials she also testified that she had felt

something penetrate her rectum. 25 As her other assailants

fled, the last attacker, "a heavy set fellow," told her,

"Now when I finish with you I'm going to turn you loose."

Although she felt "paralyzed from the hips down," she made

her way to Mary Wade's house to seek help.

During all of her appearances on the witness stand Mrs.

Floyd appeared highly emotional, at times sobbing so

violently that her guestioning had to be halted. The trial

of Booker T. Millner was postponed one day because the

victim's doctor testified in chambers that her physical and

emotional condition "make it inadvisable for her to testify

on this day." 27 Most of the attorneys subjected her to only

light cross-examination, probably because they did not want

to elicit any further sympathy for the victim on the part of

the jury. Claude Taylor asked only one guestion, making the

point that she was recovering from her injuries, while

Stephen Martin declined to examine her at all. Will Joyce

did not vigorously cross-examine her but his freguent

objections during the prosecution's direct examination

caused Mrs. Floyd to grow noticeably more upset. William

Carter, however, kept her on the stand for forty minutes in

an unsuccessful attempt to get her to admit that she could
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not positively identify Frank Hairston as her second

attacker. During John Taylor's trial, Frank Burton

challenged her testimony that Dan Gilmer had not warned her

to leave the neighborhood because nightfall was approaching.

This strategy not only brought into guestion her ability to

identify the attackers in the darkness, it also implied that

she bore some responsibility for the attack by freguenting

dangerous neighborhoods after dark. It also weakened her

credibility when Gilmer later told Burton on the witness

stand that he had warned Mrs. Floyd not to continue. For

the most part, however, the defense attorneys failed to

discredit her testimony in any significant way.

The prosecution called Mary Wade, Ethel Mae Redd, and

Charlie Martin to corroborate Mrs. Floyd's testimony. Mrs.

Wade told the court about Mrs. Floyd's appearance at her

door the evening of the attack and described her disheveled

appearance. She noted that the victim's clothing was wet

and smelled like either beer or urine. At Hampton's trial

she also testified that the defendant had come to her house

two days after the crime and admitted to raping a woman.

After some prodding from Cubine, she also reluctantly stated

that when she had asked Hampton why Mrs. Floyd's clothes

were damp, he replied that some of the other men had

29urinated on her.

Charlie Martin placed four of the men at the scene of

the crime. He testified that he had accompanied the victim
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to Ruth Pettie's house and that upon their return, Joe Henry

Hampton, Frank Hairston, Booker T. Millner, and Howard

Hairston had accosted her. After Hampton grabbed the woman,

Millner gave Charlie a knife and told him "if anybody come

down, to cut them." When Charlie refused, Millner gave him

a quarter and warned him that if he told anybody about the

attack, he would kill Charlie. Charlie changed his story

slightly at Millner' s trial, stating that the defendant had

given him the knife after the quarter and mentioning nothing

about a death threat. After the attackers fled, Charlie

testified, he had returned home to tell his mother and,

later, the police. Ethel Mae Redd appeared only at the last

two trials to connect DeSales Grayson, John Taylor, and

James Hairston to the crime. According to her testimony,

Grayson had burst through her door on the night of the crime

and told Hairston and Taylor, who had stopped for a visit,

that "some boys got a white lady up on the track. Come on

let's go up there." One of the others (she could not

remember which one) suggested that might not be a good idea,

but then all three of them left, presumably to meet the

: four. 30

The prosecutors closed each case with the testimony of

law enforcement officers and medical examiners. Officer A.

T. Finney and Detective Murray Barrow detailed the

investigation that had led to the capture of the defendants.

Sergeant Barnes read the confessions into evidence. Dr. J.
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A. Ravenel, the physician who had examined Mrs. Floyd,

described her symptoms on the evening of the attack. When

she arrived at the hospital, he testified, she had a swollen

lower lip and abrasions on several parts of her body. A

pelvic examination revealed active sperm in the vagina but

he could not guess how many men had had sexual intercourse

with her. Throughout the examination she had appeared

"pretty well excited" and "extremely nervous," and she had

returned to the hospital the following morning complaining

of muscular aches. Since then she had been in and out of

hospitals with high fevers and abdominal pain. At Hampton's

trial Dr. Baynard Carter of the Duke University Hospital

provided additional medical testimony. He told the court

that the victim was presently under his care for a hematoma

on the left side of her pelvis caused by penetration of the

vagina or rectum. His prognosis for her recovery was "at

least a good six to nine months."

The court-appointed attorneys used different tactics

and displayed varying courtroom styles but they adopted

similar approaches to defending their clients, emphasizing

mitigating factors such as youth and intoxication. Will

Joyce painted DeSales Grayson, the only defendant who was

married or had children, as a loyal family man. In three of

the trials they also introduced the eyewitness testimony of

Josephine Grayson and Leola Millner, Booker Millner's

fourteen-year-old sister. Leola testified that she, Mrs.
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Grayson, and John Redd had been walking along the railroad

tracks when Ruby Floyd leaped at the trio out of the

darkness and cried for help. She had seen Joe Henry Hampton

grab Mrs. Floyd and pull her into the woods. Frank Hairston

was near Hampton but had not touched the victim, while

Howard Hairston and Booker T. Millner were loitering around

the bend of the railroad track. Josephine Grayson likewise

testified that she had seen only Joe Henry Hampton grabbing

the victim. When the women were asked why they had not

assisted the victim, Leola explained that she "wasn't

nothing but a child" and that "Josephine was sick herself,"

while Mrs. Grayson replied that Mrs. Floyd had startled and

upset her. That was why she had shouted at the victim, she

explained. The prosecution called Leola to the stand in the

Hampton case because she could positively identify Hampton

as the man who had pulled the victim into the woods. Joseph

Whitehead made the error of calling Mrs. Grayson for the

defense to testify that "there wasn't any commotion" on the

railroad tracks nor was a group of men "fussing or fighting

over" Ruby Floyd. On cross-examination by Irvin Cubine,

however, she revealed that Hampton had accosted Mrs. Floyd,

who "was trying to get away," and took her down the track

"for a wrong purpose." 32

Four of the defendants testified in their own behalf:

Joe Henry Hampton, Booker T. Millner, James Hairston, and

Frank Hairston, Jr. Their testimony corresponded roughly to
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the chronology that Ruby Floyd had provided, but a few

significant differences emerged. The most legally

significant variations were their claims that none of the

men had assisted another to rape Mrs. Floyd and that the

victim had made no effort to resist. If the jury believed

these claims, they could not convict the defendants of rape,

because lack of consent was a necessary element of the

offense, or of abetting a rape. 33

According to their testimony, Millner, Hampton, Frank

Hairston, and Howard Hairston spent most of the afternoon

and evening of January 8 drinking with each other. Most of

the alcohol had been consumed by the time Ruby Floyd and

Charlie Martin passed them on the railroad tracks. She

asked for directions to Ruth Pettie's house, which Millner

provided. As she proceeded, Hampton remarked to the others,

according to Frank Hairston, that the woman "looked good

enough to hug, or something." The others advised him to

leave her alone but when she and Charlie returned about ten

minutes later, Hampton remarked upon her "pretty legs" and

put his arm around her waist. She pulled away from him and

started to run but he followed her out of sight, around a

bend in the track, as the others yelled for him to stop. 34

When they caught up to Hampton, they found him lying on

top of the woman, apparently having intercourse. According

to Frank Hairston she was not protesting, struggling, or

resisting in any way. Hairston claimed that he remained
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behind to persuade Hampton to release the woman while the

other two men continued up the track about seventy feet.

Hampton told him that he had paid the woman five dollars and

did not plan to leave until he was finished. While they

continued to argue, Millner spotted Charlie Martin, offered

him a quarter, gave him a knife, and secured a promise that

he would not tell anyone what he had seen. After Charlie

left, Josephine Grayson, John Redd, and Leola Millner walked

by. Josephine warned Millner not to return to the others

but after she left he headed back toward Hampton.

Contrary to Ruby Floyd's testimony, Millner indicated

that Hampton had moved her into the woods by himself and

that no one held her down while he raped her. By the time

Millner returned to the scene, Grayson, Taylor, and James

Hairston had arrived. Hampton told everyone present, "All

you all are in it. You might as well go on and have you

some too with the lady." He added presciently, "If they

lock one of us up they'll lock us all up." Millner

testified that he went to her and exposed his genitals but

as he leaned over her she pleaded, "Please let me go. I

want to go home to my children." (The victim had no

children) . Millner claimed that he lost any urge to rape

the woman and returned to the group after only a short time.

This was corroborated by Frank Hairston 's testimony that

Millner "went up and turned and came straight back. He

didn't stay no time." The defendants agreed that Frank
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Hairston was the third man to go to her, not the second as

Mrs. Floyd claimed, and Hairston claimed that she had not

resisted his advances. "It was just like any other woman,"

he testified. "She didn't say don't go, push me or

anything.

"

James Luther Hairston provided the most complete

account of the events after he, DeSales Grayson, and John

Taylor arrived. According to his testimony, Hampton went to

the woman a second time. He had removed his shirt and he

"stayed on her a little bit longer than the rest." Howard

Hairston followed, remaining with her "about ten or fifteen

seconds," then Grayson went to her. James admitted that he

next approached the woman, unfastened his pants, penetrated

her "private parts," and completed the act of sexual

intercourse. When asked if she consented, Hairston replied,

"She didn't push me away." When he finished she asked him

to gather some clothes that she had been carrying. He

hunted around the area for the clothing and returned to find

John Taylor "getting off the lady." He had not, however,

seen Taylor having intercourse with her. Hairston gave the

woman her clothes and departed with Taylor, leaving Ruby

Floyd alone with Grayson. Throughout the incident, Hairston

testified, the woman had not resisted and only one man was

with her at any one time. The others stood watching but

they did not strike her or hold her down. 37
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Each defendant provided either an excuse or a defense

for his actions, all of them based on the explanation that a

group of young men, their reason dulled by intoxication,

became caught up in the frenzied activity of the moment.

Hampton testified that he had been so drunk from the wine

and brandy that he could not remember what he had done that

night. Millner also blamed alcohol for his part in the

assault, claiming, "I know I did wrong about going down

there fooling with the lady. I should have went and called

help. By me drinking though I don't reckon my mind let me

do it and so I ask the Court to have mercy on me." He also

denied actually having intercourse with the victim because

she had pleaded for the sake of her children. Frank and

James Hairston admitted that they had relations with the

woman but they invoked consent as a defense. Like Millner,

Frank Hairston threw himself on the mercy of the court,

pleading, "I know I was wrong to have gone with the woman.

Maybe if I hadn't been drinking I wouldn't have done what I

did do. I know I had no reason to have intercourse with the

woman. ... If you give me another chance I promise to be

a better boy, never to get into nothing else as long as I

live." 38

The most controversial testimony concerned the validity

of the signed confessions. In each case Sergeant Barnes

read the confession of the particular defendant on trial.

He also related the circumstances under which each statement



85

had been made. Each man had admitted that he had taken part

in the assault and had implicated the others as well. Every

statement, he reported, had been given "without threat or

promise of reward." 39 Each defendant who took the stand,

however, repudiated his confession to some degree. The

attorneys for those who exercised their privilege against

self-incrimination also raised guestions about the validity

of the confessions. When W. R. Broaddus read Frank

Hairston's confession back to him, Hairston could not

remember making most of the statements and concluded that

most of the document was incorrect. When Broaddus asked him

why he had signed it, Hairston replied, "I just wasn't

thinking at the time." Stephen Martin challenged Howard

Hairston's confession on the grounds that Hairston was

illiterate and had a speech impediment. He called Irene

Hodge, Hairston's aunt, to testify that her nephew could not

speak clearly. Barnes remained firm under cross-

examination, however, recalling that he "didn't have any

trouble understanding him" and did not have to ask Hairston

to repeat anything. Hampton testified that he had signed

the statement because "they asked me to sign" but he denied

40
ever having read the document to see what he was signing.

Two of the attorneys raised more serious objections to

their clients' written statements. During Booker Millner's

trial, Barnes testified that Millner initially claimed that

he "didn't know a thing in the world about" the crime.
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After being informed that Frank Hairston had confessed,

Millner changed his mind, saying, "If Frank told the truth

about it I reckon I just as well tell the truth." On the

stand, Millner countered that the police had badgered him,

unrelentingly accusing him of having intercourse with the

woman, until he signed a statement. When Millner read the

typed version of his statement he informed Barnes of an

error. "Wait a minute Sergeant Barnes," he said. "You got

that wrong. I didn't say we took her up, Joe Henry took her

up on the ridge." According to Millner, Barnes had replied,

"That don't make much difference." Barnes forcefully

defended his actions on the witness stand, however. He

indicated to Claude Taylor that on his copy of the

confession he had stricken the word we and replaced it with

he , meaning Hampton. He assured the court, "I didn't want

anything but just exactly what he said. If it was wrong I

wanted to change it."

Will Joyce also questioned Barnes about inconsistencies

between Barnes's handwritten copy of DeSales Grayson's

confession, which he transcribed in the interrogation room

of the Martinsville police station as Grayson spoke, and the

typewritten copy that Grayson had signed three days later.

The prosecution entered both documents into evidence and

Barnes's recital of their contents revealed a discrepancy.

The handwritten version read, ". . .1 saw a man on a woman"

while the typed copy read, ". . .1 saw a man and a woman"



87

(emphasis added) . Joyce seized upon this difference to

impeach Barnes's motives and to question the thoroughness of

his investigation. In the most vigorous cross-examination

of the trials, Joyce forced Barnes to admit he had not

carefully proofread a crucial piece of evidence. Joyce then

queried, "Do you mean to tell the jury that with a man's

life at stake you thought so little about the accuracy of a

statement you were having him make that you didn't even read

it?" No, Barnes replied, he had simply made a typewritten

copy so that it could be read by the court more easily than

his handwriting. "In other words," Joyce challenged, "you

wanted the one you were keeping yourself to be accurate and

it made little difference what was read to the Court and

jury." Barnes responded that he thought the contents of the

two documents were identical. He was well aware of the

severity of the offense, he stated. "That was the reason I

was so particular in warning him of his rights and all so

the statement could be used." "But you weren't particular,"

Joyce countered, "about what was in the statement that might

incriminate him and send him to the chair?" Barnes

protested that Grayson himself had read the typed statement

and verified that it was a true copy, but he finally

admitted, "I should have read it." Joyce's cross-

examination of Barnes was the most effective challenge to

any prosecution witness in any of the proceedings.



88

To round out their defense the attorneys called several

character witnesses, including clergymen, former employers,

and relatives. This tactic was designed to convince the

juries, which had the final sentencing authority, to decide

upon a sentence short of the prosecution's recommendation of

death. Scott Hampton testified on behalf of his son, Joe

Henry Hampton, and Irene Hodge spoke for her nephews, Howard

and James Hairston. Frank Hairston's mother, Bessie

Hairston, turned to the jury at the end of her cross-

examination and pleaded, "I ask you all jurors to please

have mercy on my child and spare his life. I feel he was

persuaded by some means in this crime." Ida Millner blamed

herself for her son's plight. She had warned him not to go

out that night because he had been drinking but she had not

been stern enough when he insisted on going anyway. "I feel

sorry in my heart," she continued, "that I am to blame for

letting him go out." She begged the court, "I do ask you

gentlemen of the court and I do ask the Judge and the jury

to have mercy on my son please. Will you please just have

mercy. Judge, with a grieving heart I ask you to please

help me." As she made this appeal, reported the local

newspaper, Booker Millner "broke into loud sobs with his

head bowed on a table."

In their summations to the jury the defense attorneys

echoed this theme, urging the jurors to exercise fairness,

mercy, and leniency. Clarence Kearfott pointed out some
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minor mistakes in Ruby Floyd's testimony and suggested that

her memory of specific details of the crime might be in

error. Claude Taylor, who represented Millner in the third

trial, told the jury that the prosecution had tried its two

strongest cases first "in order to establish a precedent of

punishment" and he urged the jurors to consider only the

specific evidence in Millner 's case. Kearfott and Frank

Burton, who represented the defendants in the last trial,

also argued that their clients were less culpable than the

earlier defendants. Some of the lawyers explicitly

acknowledged the racial aspects of the case. For example,

Stephen Martin, counsel for Howard Hairston, asked the jury

to demonstrate that "a man who deserves mercy is given it

regardless of his color." Because of the strength of the

prosecution's evidence most of the lawyers implicitly

conceded the guilt of their clients and sought to avoid the

death penalty by concentrating on mitigating factors such as

youth, drunkenness, and remorse. John Taylor confirmed this

strategy when he whispered during jury deliberations, "I

have never wanted ninety-nine years so much in my life as I

do now." Certainly the attorneys in the later trials

realized that the pattern of convictions made acquittal for

any of the men unlikely.

The prosecutors emphasized the severity of the crime

and the strong performance of the complaining witness, Ruby

Floyd, under difficult conditions. The confession evidence
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alone, they asserted, proved that the defendants were guilty

of attempted rape at least. They also denied the existence

of any mitigating circumstances. The crime was "so crude

and cruel," Hannibal Joyce argued at Grayson's trial, that

the state sought the supreme penalty. "This crime deserves

the highest degree of punishment under law, which is death,"

Irvin Cubine thundered at Howard Hairston's trial. The

mention of the death penalty so upset Janet Taylor that

during her son's trial she fainted and had to be driven home

in an ambulance. 45

At the end of closing arguments Judge Whittle

instructed the jury on the elements of the crime of rape

necessary to find a defendant guilty. In Virginia, he

explained, rape was defined as the carnal knowledge of any

woman over sixteen years of age against her will by force.

Force did not reguire the victim to physically resist if

"the mind and will of the female were overpowered by fear."

Penetration was a necessary element of the crime, but the

penetration could be "ever so slight." The jury could also

find the defendant guilty of attempted rape, if it believed

all elements but penetration had occurred; aiding and

abetting a rape; or assault and battery. He informed the

jurors that the law presumed a defendant innocent until the

commonwealth proved beyond a reasonable doubt, not a mere

suspicion or probability, that he was guilty. In weighing

confession evidence, the jury was the sole arbiter of
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credibility and could consider the circumstances in which

the statement was given to weigh reliability. It was solely

the power of the jury, he reminded them, to assess a penalty

for the crime. Rape was punishable by five years to life in

prison, attempted rape or abetting a rape by three years to

life, and assault and battery by no more than twelve years

in jail. All but assault and battery were also punishable

by death. Except in the first two trials, Whittle also

informed the jury that Virginia law prohibited any racial

distinctions when determining punishment. He refused a

defense reguest to instruct the jury to "scrutinize [the

victim's] testimony with great care and caution."

In six day-long trials held over the course of eleven

days, six separate juries found the defendants guilty of

rape and sentenced them to death. The jury in Millner's

trial took the longest time to reach a decision, one hour

and forty-seven minutes, while Hampton was convicted in half

an hour. All of the juries voted to convict on the first

ballot, but some of the later panels showed some hesitancy

about the sentences. The juries in the Millner and Howard

Hairston cases voted three times before agreeing on the

death penalty and the jury in the last trial, of Taylor and

James Hairston, took two ballots.

On May 3, 1949, Judge Whittle officially pronounced

sentence upon the defendants. Before he passed judgment, he

asked the defendants whether they had anything to say. Four
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of them replied negatively but Grayson, Taylor, and Millner

expressed dissatisfaction with the verdicts. Grayson

protested, "I didn't do any harm. I have told the truth. I

have always worked hard and have a family and five kids."

Taylor continued to argue that he had been forced into the

crime by the other men. Hairston informed the court, "I

don't feel like I should be punished for rape." Whittle

replied tersely to these complaints, "That was a matter for

the jury to decide." He scheduled the first four defendants

to be executed on July 15 and the remaining three men on

July 22. "It is my prayer that God have mercy on your

soul," he added. He noted that he had allowed more than

sixty days to give them an opportunity to exhaust their

legal appeals, commenting, "If errors have been made I pray

God they may be corrected."

The following morning, for the first time in the course

of the proceedings, large crowds demonstrated an interest in

the case. Several hundred people crowded into the

courthouse sguare and leaned out of office windows to catch

a glimpse of the prisoners as they were transported from the

Henry County jail to the Virginia State Penitentiary in

Richmond. The outcome of the cases had received a great

amount of publicity around the state because the seven death

sentences set the stage for an execution record in Virginia.

Around 11:30 A. M. prison guards led Taylor and Grayson,

both handcuffed with their legs shackled together, from the
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basement of the jail into a transport van with barred

windows parked in the driveway. Joe Henry Hampton, manacled

by himself, followed, then the shackled pairs of Frank and

James Hairston and Booker T. Millner and Howard Hairston

were led to the van. Sheriff's deputies cleared a path

through the crowd as five armed state guards drove the men

to await their fate in Richmond. A9

At the conclusion of the trials Judge Whittle had told

the lawyers for the prosecution and defense, "You gentlemen

. . . have held high the great traditions of the legal

profession. You have fairly, fearlessly and ably

represented your respective sides, for which I am deeply

grateful." Harold Woodruff, the chief probation officer

from Danville who had observed the proceedings, believed

that the defense attorneys had "contested every inch of

legal ground." Another observer, a reporter from the

communist-supported Daily Worker , treated defense counsel

less charitably. Their performance, he claimed, had been

"scandalous." They "stood idly by while the prosecution,

the judge and the all-white jury with unbelievable [speed]

railroaded the seven to a death sentence." In any other

city, he asserted, "they would be confronted with charges to

disbar them." 50

In truth, the guality of the defense varied widely from

one attorney to another. Joseph Whitehead, who had the most

difficult client to represent, provided a weak defense of
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Hampton. He only cursorily cross-examined the state's key

witnesses and his closing arguments merely emphasized

Hampton's intoxication, lack of education, and poor

upbringing. Clarence Kearfott and Frank Burton failed to

challenge minor discrepancies in the handwritten and typed

copies of the confessions of James Hairston and John Taylor.

However, they subjected Ruby Floyd to vigorous cross-

examination and produced evidence from another witness that

she had lied on the stand when she claimed she had not been

warned to stay out of the black neighborhoods of

Martinsville after dark. William Carter also challenged the

victim's credibility by demonstrating that her testimony had

changed from the preliminary hearing to Frank Hairston 's

trial. Claude Taylor, fresh out of law school, appeared to

be overwhelmed by the duty of representing Booker T. Millner

in a capital case. He was the first attorney, however, to

alert a jury to the prosecution's implicit strategy of

building on earlier verdicts to establish a precedent of

death sentences for all of the defendants involved in the

crime. The defense strategy of avoiding the death penalty

rather than seeking acquittals exacerbated the difficulties

of representation because, unlike a finding of guilt, which

reguired evidence beyond a reasonable doubt, the jury had

virtually unlimited discretion in sentencing. Nonetheless,

the attorneys recognized that their clients' best hope lay

in some higher court, and with the possibility of appeal in
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mind each attorney made timely and appropriate motions and

objections.

Will Joyce presented a particularly spirited defense of

Desales Grayson, prompting the Martinsville Bulletin to

characterize the proceeding as "marked with more legal

fencing than the previous trials." He renewed the motion

for a change of venue, as had Stephen Martin in the

preceding trial, but Judge Whittle denied both motions. He

successfully excluded from evidence any testimony about the

attack on Ruby Floyd before his client allegedly arrived on

the scene. Throughout Hannibal Joyce's opening statement he

objected five times when the prosecutor mentioned the

initial attack. Kearfott and Burton employed the same

objection during Ruby Floyd's testimony in the subseguent

trial. Will Joyce also portrayed the victim in a more

unfavorable light than had the other attorneys. In his

opening statement Joyce told the jury that a witness would

testify that he had told the woman to wait until morning to

see Ruth Pettie, advice that she had ignored. "My wife

would not have gone down there," he told the jurors. "Your

wife would not have gone down there." Her lack of

discretion was not a defense to rape, he admitted, but it

could provide the jurors with "a picture of the type of

mentality that Mrs. Floyd has." He also warned them that

out of kindness he might not cross-examine her because she

had a tendency to break down on the stand. He urged the



96

jury to remember, however, that "a person in a hysterical

state of mind could not be absolutely accurate about

everything that she told."

Ruby Floyd's ordeal on the witness stand revealed

several patterns of racial and gender control that

characterized the mid-twentieth-century South.

Traditionally, white Southern males had invoked a

paternalistic concern for white female chastity as a

justification for the summary execution of suspected black

rapists. Lynching, they explained, not only punished blacks

for violating racial and sexual mores, it also spared

fragile women from the trauma of testifying in a public

courtroom. By the 1940s anti-lynching reformers had exposed

this rationalization as an oppressive means of controlling

blacks and women, and the legal system had assumed many of

the coercive functions formerly retained by family

patriarchs

.

Under this new arrangement, Mrs. Floyd's testimony, in

addition to implicating the accused black men, served to

warn white women about the presumed dangers of stepping

outside prescribed gender roles. Many townspeople did not

view Ruby Floyd as a sympathetic figure because her

association with the Jehovah's Witnesses, an unpopular

religious sect, and her freguent missionary work in

Martinsville's black neighborhoods had already raised

guest ions about her judgment. Some observers might have
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inferred from her testimony that had she conformed more

closely to the ideals of "Southern womanhood," which

included not straying beyond certain physical and social

boundaries, she might have avoided the assault. Her

frequent breakdowns under questioning, combined with

subsequent rumors of her confinement in a mental institution

and her husband's desertion, also vividly illustrated the

traumatic impact of the rape. Southern males might have

abandoned the pretense of chivalrously protecting female

virtue, but by placing rape victims on the witness stand

they could dramatize the consequences for women who asserted

their independence or flaunted the rules of propriety. Thus

the Martinsville trials not only punished unruly blacks who

violated racial and sexual taboos; they also reminded local

women of the imagined costs of violating established codes

of behavior for white females.

The racial values embodied in the trials also

manifested themselves in a different fashion than had

earlier cases of interracial rape. Just as the prosecutors

did not openly espouse the preservation of Southern womanly

virtue, they did not appeal to overt racism. Racial

epithets and a mob mentality, clearly evident in cases such

as Scottsboro, were noticeably absent from the Martinsville

proceedings. Local observers praised the court for

maintaining the status quo, but not in explicitly racial

terms. Instead, they commended the judge and jury for
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preserving the general order and stability of the community.

E. A. Sale, the president of one of Martinsville's largest

textile companies, assured Governor William Tuck that

"during the trial, anyone walking by the Courthouse would

not have realized the trial was going on." The proceedings

were "handled in a most orderly manner which is certainly a

credit to the Courts of Virginia and to the citizens of

Martinsville, including all colors." John P. Smith, an

acquaintance of former Congressman Thomas G. Burch of

Martinsville, told the governor that although "we had a most

outrageous crime committed here, . . . the community

remained calm and their trial was supervised by a just judge

and every right the law affords was thrown around" the

defendants. An editorial in the Danville Bee addressed the

tendency of northerners to question the South 's ability to

try its black citizens fairly. The Martinsville cases, the

editorial retorted, were "a fine example of orderly justice

in which the common law has been applied with no greater

force to the Negro than it would have been to the white

man." It emphasized the court's attention to due process

and the "resourceful and courageous" efforts of the defense

attorneys. "The Martinsville trials," it concluded, "should

stand out in a bright light as typical of Southern justice

which has been deliberate, fair and well ordained even if

frightful in its last analysis." 55
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Nevertheless seven black men had been sentenced to die

for the rape of a white woman. The trials emphasized the

restoration of community stability rather than racial

retribution, but no one denied that a significant breach of

traditional racial mores had upset the equilibrium of the

local order. Six juries agreed that the most effective way

to restore the balance was to punish the violators of those

principles harshly. Whether that punishment translated into

a legal claim of racial discrimination, however, remained an

issue for the appellate courts.
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CHAPTER 5

ARRANGEMENT IN RED AND BLACK

Despite the efforts of the Martinsville legal

establishment to characterize the prosecutions and

convictions as strictly a local concern, the large number of

defendants, the rapid pace of the trials, and the specter of

multiple executions ensured the case widespread outside

attention. Publicity from the African-American and radical

press and direct appeals from family members attracted the

attention of several of the nation's most prominent civil

rights organizations. As rival groups vied for control of

the case of the "Martinsville Seven," as the men came to be

known, they also renewed a decades-old debate over the

appropriate methods of combatting racial discrimination in

the United States.

African-American journalists almost unanimously

criticized the guilty verdicts. The Pittsburgh Courier , one

of the nation's leading black newspapers, likened the

"sentence-a-day" case to the Scottsboro affair and

characterized the evidence presented at the trials as "a

series of contradictions and perjury." 1 The Louisiana

Weekly decried the "shocking contrast of justice" afforded

to blacks in small communities such as Martinsville when

105
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compared to the treatment of white defendants. Even Nazi

war criminals, an editorial asserted, had received greater

due process protections than had blacks in the South. While

the Weekly professed no desire "to minimize crime or to

defend criminals who had no defense," it could not help but

observe that "in the South the seriousness of a crime

depends not upon the act itself but the color of the person

who perpetrates the act." The failure to extend procedural

safeguards to African-Americans, the Weekly concluded,

undermined the "respect and faith in our democratic way of

life both at home and abroad." 2

The most strident criticism of the verdicts, however,

issued from the American radical press, particularly the

Daily Worker . The Worker ' s editors adhered more closely to

Communist party orthodoxy than any other American newspaper

of the left, but since the end of World War II they had

attempted to broaden the paper's appeal to readers with

liberal or "progressive" leanings. Reporter Mel Fiske

covered the trials for the Worker and regularly dispatched

reports that criticized the tactics of the police, the

guality of the defense, and the "ruthless assembly line

legal machine" that "ground out death sentences for seven

Negro men." After the final jury announced its verdict, an

editorial in the Worker decried the "belt-line death

verdicts" of seven black men who had "been railroaded to die

on the usual frame-up 'rape' charge." Alarmed by the
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specter of mass executions, the writer called on "public-

spirited organizations and citizens" to act immediately to

halt "a particularly brutal legal mass murder." 3

The Daily Worker 's interest in the Martinsville case

grew out of a long history of communist interest in the

affairs of African-Americans. The Communist International

had courted African-American participation in radical

politics since the Russian Revolution but it had also been

accused of placing party objectives over the actual needs of

blacks. For example, when the Sixth World Congress in 1928

decided, over the objections of American delegates, to

advocate the establishment of an independent Negro republic

in the South, few people believed that the Communists held

any serious interest in the problems of blacks. However,

the day-to-day operations of the party in the United States

differed significantly from these established party

principles. During the Great Depression, American

Communists became increasingly sensitive to the immediate

needs of blacks. More significant, African-Americans in

areas as diverse as the streets of New York and the cotton

fields of Alabama began to identify the party as one of the

few organizations genuinely responsive to their plight.

Throughout the 1930s Communists helped African-

Americans to combat housing and employment discrimination,

organize rent strikes, and curb the abuses of sharecropping,

peonage, and convict labor. 5 They found their most striking
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success, however, in the defense of African-Americans

accused of crimes. In 192 5 a group of Communist party

leaders organized the International Labor Defense (ILD)

,

which was dedicated to providing legal aid to any persons

who were "persecuted for their activity in the labor

movement." Although the ILD lent assistance to workers,

aliens, and other minorities, its efforts on behalf of black

defendants, supervised by the ILD's national secretary,

William L. Patterson, attracted the most attention. In a

series of cases radiating from the deep South to Maryland

and Oklahoma, the ILD earned a reputation among African-

Americans as a reliable ally in the struggle for racial

justice.

Two cases in particular—the Scottsboro rape case in

Alabama and the Angelo Herndon conspiracy trial in Atlanta

—

demonstrated the potential of legal efforts on behalf of

African-Americans to bring the party to prominence. In June

1932 Herndon, a nineteen-year-old black Communist, was

arrested in front of the Fulton County courthouse for

organizing an interracial protest against the suspension of

relief payments. A month later, a grand jury indicted

Herndon for violating Georgia's insurrection statute. The

ILD represented Herndon at trial and used the case to link

issues of interest to African-Americans, civil libertarians,

and radicals. Thus Herndon ' s attorneys challenged the

exclusion of blacks from Atlanta juries, argued that the
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insurrection law violated the rights of free speech and

assembly, and emphasized the importance of mass political

protest to combat poverty and racism. In 1937 the U. S.

Supreme Court overturned the conviction because Herndon's

distribution of literature supporting unemployment

insurance, equal rights for blacks, and self-determination

for the Black Belt did not pose a "clear and present danger"

of insurrection. The Herndon case marked a significant step

in the development of free speech doctrine, but more

important for the ILD, it publicized the injustices of the

Southern legal system and linked the Communist agenda to

those of civil rights activists, civil libertarians, and

legal reformers. 7

The Scottsboro case proved even more valuable to the

ILD. The organization's defense of nine black teenagers

falsely accused of rape permitted radical attorneys to

dramatize the social and economic injustices of American

society. At trial, eight of the nine defendants received

the death penalty. On two separate appeals, however, the

ILD persuaded the U. S. Supreme Court that customary

practices in Southern courtrooms--the exclusion of blacks

from juries and the denial of counsel in capital cases

—

violated defendants' rights under the due process clause of

the Fourteenth Amendment. The ILD convinced the prosecution

to drop the charges against four of the men, and the

remaining defendants received prison terms rather than death
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sentences. Cases such as these served the dual purpose of

challenging the traditional status of African-Americans and

broadening the base of support for communism as party

members entered churches, lodges, and other organizations to

raise funds for their clients' defenses. Moreover, the

ILD's success in overturning Herndon's conviction and saving

the Scottsboro boys from execution convinced many blacks

that communist legal strategy would not necessarily

sacrifice black defendants for the sake of party

objectives.

Radical interest in African-American affairs lagged

during World War II as the CPUSA turned its attention to

supporting the wartime needs of the Soviet Union. In the

late 1940s, however, as cold war politics forced the

Communists into ever-narrowing fields of activity, many

party members looked to the burgeoning civil rights movement

as a possible source of political influence. In April 1946

the ILD, the National Negro Congress, the National

Federation for Constitutional Liberties, the Southern Negro

Youth Congress, and several smaller organizations merged to

form the Civil Rights Congress (CRC) . At a meeting in

Detroit, over four hundred representatives from the

organizations agreed to combat discrimination against

racial, ethnic, and political minorities by establishing

legal aid societies, raising bail funds, attacking police

brutality, and supporting civil rights issues in political
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campaigns. Fiscal concerns that could be solved by reducing

the replication of services probably led to the merger, but

the delegates also concluded that a large united

organization could best weather the impending storm of

intensive federal and state investigations of groups

suspected of Communist affiliation. The CRC was not

associated officially with the Communist party, but

Communists held most of the top administrative and policy-

making positions and the organization rarely veered from the

party line. Nevertheless, local membership spanned the

political spectrum; the large African-American membership

ultimately focused the organization on issues of civil

rights and racial discrimination rather than problems

associated with labor or subversive activities.

One historian of the Civil Rights Congress has observed

that the National Negro Congress was "the heart of CRC" but

the ILD "served as the limbs." 10 Former leaders of the ILD,

especially attorneys, infused the CRC with professionals who

had a talent for organization, rhetoric, and publicity. The

most important figure to carry over from the ILD was William

L. Patterson. A dark, heavy-set man of medium height,

Patterson had grown up in the San Francisco Bay area and in

1919 he received a law degree from the Hastings School of

Law. After graduation he moved to New York where he founded

the Dyatt, Hall, and Patterson law firm in Harlem, one of

the first law firms to attend the legal needs of urban



112

blacks. His friendship with Richard Moore and Paul Robeson,

two prominent black Communists, and his participation in the

campaign to free Sacco and Vanzetti heightened his interest

in radical politics. He joined the CPUSA in 1926 and in

1932 became the national secretary of the ILD. In 1947 he

assumed the job of executive secretary of the CRC, a

position he held until that organization's demise in 1956.

Although the CRC continued to work toward legal redress

of segregation and discrimination, it relied on mass public

protest against political and judicial institutions to a

much greater extent than had the ILD. As a CRC pamphlet

documenting its successes in the civil rights field

explained, "the key to the success of the fight for civil

rights has been the mass pressure of the people," not

courtroom victories. 12 More traditional civil rights

organizations, however, feared that the militance of the CRC

would engender a reactionary fear of radicalism and lead to

the increased repression of minorities. Because of

differences in philosophy the CRC frequently collided with

other civil rights organizations, particularly the National

Association for the Advancement of Colored People (NAACP). 13

The NAACP was founded in 1909 when a coalition of black

and white intellectuals met to consider the torpid progress

of race relations since the end of Reconstruction. Most

African-Americans at the time were denied access to the

ballot box, the courthouse, and the schoolyard.
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Opportunities for economic advancement were nil; violence

against blacks was on the rise. Racial segregation was

entrenched by law in the South and by custom almost

everywhere else. In short, since the end of slavery

African-Americans had been denied their most basic civil,

political, and economic rights.

For the first two decades of its existence the NAACP

relied chiefly on lobbying, education, and publicity,

particularly through its monthly magazine, The Crisis ,

edited by W. E. B. DuBois. It also made some initial

strides toward seeking redress in the courts. In 1915, it

submitted an amicus brief in Guinn v. United States , which

overturned the use of the "grandfather clause" to

disfranchise black voters. In 1917, ironically, attorneys

working for the NAACP defended William Patterson after he

was arrested for protesting American involvement in World

War I. The NAACP' s president, Moorfield Storey, a white

attorney, argued before the U. S. Supreme Court in Buchanan

v. Warley (1917) , which declared residential segregation

ordinances to be unconstitutional. In Moore v. Dempsey

(1923), the Court ratified Storey's arguments that federal

courts could intervene to protect the procedural rights of

defendants who were tried in state proceedings that labored

under the threat of mob action. In his final argument

before the Court, at age eighty-two, Storey convinced the
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tribunal that the all-white primary in Texas violated the

equal protection clause of the Fourteenth Amendment.

Impressive as these victories were, they were more a

product of Moorfield Storey's personal diligence than any

organized effort by the NAACP. As of 1930 the NAACP had no

full-time legal staff nor any comprehensive litigation

strategy. Indeed, many of the organization's leaders,

including DuBois, opposed placing a primary emphasis on

legal issues because doing so drew resources away from the

Association's efforts to eradicate poverty and promote

economic advancement for African-Americans. Several events

at the turn of the decade, however, convinced the group's

leadership to strengthen its legal efforts. Storey died in

1929, leaving responsibility for litigation in the hands of

Arthur Spingarn, chairperson of the NAACP' s Legal Committee.

Spingarn was a prominent New York attorney with an

impeccable record on civil rights and liberties, but he did

not possess Storey's legal imagination nor his talent for

oral argument. The following year the NAACP received a

grant of $100,000 from the American Fund for Public Service,

commonly known as the Garland Fund after its founder,

Charles Garland. The money was earmarked to fund taxpayer

suits against school districts that failed to maintain equal

facilities for black and white students. Thus the NAACP

began to search for attorneys skilled in civil rights

litigation. Finally, the NAACP' s failure to wrest control
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of the Scottsboro cases from the ILD in 1931 revealed the

importance of centralized supervision of its legal efforts.

The ILD's success in linking support for the Scottsboro

defendants to its economic and political agenda also

indicated that litigation efforts could complement, rather

than compete with, the other components of the NAACP's

mission. 6

In 1934, the Association appointed Charles Hamilton

Houston, dean of Howard University Law School, as the

NAACP's first full-time counsel. Houston had transformed

the university's weakest college into the leading training

ground for practitioners of civil rights law. He closed the

night school, tightened admissions standards, upgraded the

library's holdings, and modernized the curriculum. Students

were exposed to many of the brightest practitioners of civil

rights law, who often rehearsed jury summations or oral

arguments in front of Howard students and faculty before

going into court. Many students gained practical experience

by assisting attorneys in the preparation of briefs and

arguments. Most important, Houston emphasized the use of

historical, sociological, and statistical methods of

argument and encouraged students to define the practice of

civil rights law broadly. He carried this philosophy to the

NAACP, where he advocated a unified approach to resolving

the disparate problems associated with discrimination,

segregation, and racial violence. By the time one of
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Houston's former students, Thurgood Marshall, assumed

Houston's position in 1938, the NAACP had become irrevocably

wedded to the legalistic method of combatting racism in

America. The creation of the NAACP Legal Defense and

Educational Fund in 1939, which gave the Association's

litigation activities tax-exempt status, further enhanced

the organization's ability to fashion a viable

constitutional litigation strategy.

Because NAACP leaders believed in gradually eroding

segregation and discrimination through legalistic means,

they freguently collided with the Communists' insistence on

mass protest and direct action. Unlike the CPUSA, the NAACP

did not seek to restructure the American social and economic

order, only to include African-Americans within that order.

Criminal cases often evoked the most pronounced antagonism

between the groups because of the publicity and notoriety

that surrounded the trials of alleged murderers and rapists.

NAACP leaders opposed communist defense of black defendants

on the grounds that the CP placed party objectives above the

interests of the defendants, but in reality both groups

pursued cases that advanced their respective institutional

goals. Leftist organizations competed with the NAACP for

potential members, and the successful defense of an African-

American could attract widespread support, as the ILD

discovered after its initial victory in the Scottsboro case.

Conseguently , when NAACP attorneys defended Jess Hollins in
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Oklahoma for rape and represented George Crawford in his

Virginia murder trial, they devised their strategy in part

to disprove the ILD's contention that strictly legalistic

methods could not avail in Southern courtrooms. 8

The rabid anticommunism of the cold war era intensified

the conflict between the NAACP and the Communist party.

During the late 1930s and early 1940s the NAACP had secured

its position as the preeminent civil rights organization in

the United States as the ILD focused its attention on the

Soviet Union and the popular front. The creation of the

CRC, however, awakened fears that the NAACP would again be

subjected to leftist propaganda and invective. Like the

ILD, the CRC highlighted the prosecutions of blacks to

dramatize the racial injustices of American society and gain

support for the radical movement. CRC representatives

personally handled some cases, such as the Willie McGee rape

case in Mississippi (1945-51), but it usually sought to

cooperate with moderate organizations such as the NAACP and

the American Civil Liberties Union (ACLU) . Cold war

imperatives demanded that the NAACP reject these overtures,

however, as Southern politicians attributed the growth of

the civil rights movement to Communist inspiration. As Roy

Wilkins, a prominent NAACP administrator, argued in his

autobiography, "We were having enough trouble getting

Congress to consider even the most elementary civil rights

legislation; the last thing we needed was to give ammunition
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to red-baiting Southern congressmen and senators, who would

have loved nothing better than to paint us pink." 19 The

most dramatic showdown between the NAACP and the Civil

Rights Congress occurred in the winter of 1949-50 when the

NAACP refused the CRC ' s request to participate in the

National Civil Rights Mobilization, a planned congressional

lobbying alliance of racial, religious, and labor

organizations. The NAACP s swift apprehension and dismissal

of CRC "delegates" who infiltrated the Mobilization provided

a clear public demonstration of the NAACP 's abhorrence of

civil rights activists who associated with radical political

movements. 20

Against this background the Virginia State Conference

of the NAACP announced on May 12, 1949, nine days after the

Martinsville Seven were sentenced to death, that it would

"actively enter" the post-trial proceedings. Martin A.

Martin, a partner in the Hill, Martin, and Robinson law firm

and vice-chairman of the conference legal staff, had already

interviewed each of the men at the Virginia State

Penitentiary in Richmond two days earlier. The NAACP had

not represented the men at trial because NAACP policy

discouraged its attorneys from representing criminal

defendants unless they were clearly innocent. As Thurgood

Marshall explained to his legal staff, the NAACP was "not a

legal aid society;" its limited resources had to be expended

where they would do the most good. Marshall believed that
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at the trial level, exonerating innocent African-Americans

would be the most effective way to expose the racial

injustices of the Southern legal system. Upon appeal,

however, the standard for representation became whether the

case could establish any important legal precedents "for the

benefit of due process and egual protection in general and

the protection of Negroes' rights in particular." As W.

Lester Banks, executive secretary of the Virginia State

Conference, explained, the issue was not the guilt or

innocence of the Martinsville defendants but whether they

had received a fair trial. The NAACP, he said, had a

"solemn duty and obligation to expose and focus attention on

a society that by its customs, practices, policies, and

traditions [made] possible the whole unfortunate

Martinsville affair."

In addition, the NAACP freguently entered cases late in

the process because it relied on its local branches and the

African-American press to inform it of potentially

significant cases. Often these cases did not receive any

publicity until after the penalties, usually death

sentences, were announced. According to the Richmond Afro-

American , one of Virginia's leading black newspapers,

attorneys from the Danville branch of the Virginia State

Conference had investigated the possibility of representing

the men at trial, but after the families of the defendants

spurned their initial inguiries, reportedly on the advice of
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Martinsville civic leaders, the branch did not pursue the

matter further. The Afro-American and its leading

competitor, the Norfolk Journal and Guide , did not give the

case extensive coverage until the death sentences began to

mount. Once the trials concluded, the prospect of seven

black men being executed at once alarmed Virginia's African-

American community, especially since the state had never

sent more than three convicts to the electric chair in one

day. Thus the Virginia State Conference viewed the case as

an opportunity to advance the cause of due process and equal

protection and to demonstrate its commitment to assisting

black Virginians, especially poor blacks in the rural areas

of the state. 22

More radical groups also began planning campaigns to

save the Martinsville Seven. Progressive Party members in

Virginia and North Carolina solicited letters and petitions

asking Virginia's political and judicial leaders to halt the

executions. The Progressive Party, established in 1948, was

not a Communist organization, but because of its support for

civil rights and its attack on Truman's anti-Soviet foreign

policy it attracted many Communists who wanted to

participate in mainstream politics. Although the party's

presidential candidate, Henry A. Wallace, polled less than

three percent of the vote in the 1948 election, the party

persisted through the support of popular front liberals and

traditional New Dealers who believed that Harry Truman had
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perverted Franklin Roosevelt's original vision of social and

economic justice. In North Carolina, the People's

Legislative Conference, a Progressive party undertaking,

sponsored a tour of the state by relatives of the defendants

and urged concerned citizens to send letters of protest to

Judge Kennon Whittle. In Virginia, Wilbert Reavis, chairman

of Richmond's Progressive Party organization, asked the

justices of the Virginia Supreme Court of Appeals to grant

an appeal "so that these men might be afforded justice."

Taking his cue from the radical press, Reavis cited the pace

of the trials, the racial composition of the juries, the

unreliability of the complaining witness, and "the threat of

lynch mobs" as reasons why "a just trial was impossible."

The people of Richmond, he asserted, were "shocked by the

conviction and death sentence of the seven men." 23

Although the Progressive Party attracted some initial

publicity to the case, widespread radical interest did not

begin until the Civil Rights Congress entered the case.

Soon after the trials Josephine Grayson, the wife of DeSales

Grayson, visited William Patterson at his New York office.

As Mrs. Grayson recounted her husband's ordeal and the

hardships that she and her family had endured, Patterson

experienced, he later recalled, "a new level of hatred for

my country's rulers." The reasons for Patterson's reaction

to her story were both personal and political. The grandson

of a slave, Patterson maintained throughout his life that
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his mother had been conceived after a white master raped his

grandmother. More important, he believed that one of the

white establishment's primary weapons of oppression was to

brand black men as criminals, particularly as rapists of

white women. Patterson convinced the CRC executive board

that the case raised issues of central concern to the

organization, and the board authorized Patterson to offer

the CRC's assistance to the men. One day in early June

Patterson accompanied Mrs. Grayson to the Virginia State

Penitentiary to meet with DeSales Grayson. Patterson

outlined the CRC's legal strategy and convinced Grayson that

it would be "a fatal mistake to depend alone upon the

justice of the courts—that they had none," and that a mass

campaign for popular support would be necessary. Grayson

agreed and signed a retainer for the legal services of the

CRC

.

24

On June 12 a group of forty men and women, about thirty

of whom were black, met at the A. D. Price Funeral Home to

form a Richmond branch of the Civil Rights Congress. Among

those attending were Communists, labor union members, and

representatives of the NAACP. After Josephine Grayson

addressed the meeting, William Patterson formally announced

that his organization would undertake Grayson's appeal and

that he would try to secure the assistance of 0. John Rogge,

a former U. S. assistant attorney general who had

represented the "Trenton Six," a group of New Jersey blacks
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convicted of murder. 25 Although only Grayson had signed a

retainer, Patterson promised that the appeal would "be so

phrased as to be of maximum benefit to the other six

defendants." Many of the charges that Patterson levelled at

state and local authorities paralleled the fair trial issues

raised by the NAACP, including the presence of an all-white

jury and the rapid succession of the trials. However,

Patterson also drew explicit comparisons to the Scottsboro

case and asserted, "I am convinced that Grayson is

innocent." The meeting concluded with a pledge to collect

fifteen thousand signatures by July 4 demanding a new

trial. 26

The entry of outside groups into the case upset many

Martinsville citizens, who steadfastly maintained that the

case was strictly a local matter. Irving Cubine, the

commonwealth's attorney who had prosecuted the case,

professed to have "no quarrel with the basic principles of

the NAACP," but he objected to civil rights attorneys who

believed "that there cannot be a fair trial if it involves

the prosecution of a member of the Negro race." In his

opinion, the NAACP' s entry into the case would "prove to be

a greater handicap than an advantage to the Negro race."

Kay Thompson, editor of the Martinsville Bulletin , objected

to the efforts of the Communists, who were trying to upset

"the fine, friendly relations [between the races] that have

always existed in our community." Moreover, Thompson
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believed that the CRC did not genuinely care about the fate

of the defendants. By arousing prejudice and distorting the

truth, the Communists hoped "for a few more recruits among

the ignorant and uninformed, and that ... is just about

the extent of their interest in the welfare of any one of

the seven men doomed to die." Both Cubine and Thompson

resented the interference of outside groups in an affair

which, they believed, local authorities had already resolved

fairly and judiciously. 27

Although Cubine and Thompson considered the NAACP and

the CRC as part of a uniform threat to local values, NAACP

leaders wanted nothing more than to distance themselves from

William Patterson's organization. On June 13, the day after

the CRC entered the case, Martin Martin announced that

neither the NAACP nor his law firm would be associated "with

any organization which has been declared subversive by the

United States Attorney General." He stated that the

defendants had agreed "several weeks ago" to allow the NAACP

to represent them and that Grayson had not informed him of

any change in that arrangement. If the CRC entered the

Grayson case, he warned, the NAACP would withdraw from his

appeal, reject any cooperation with the CRC, and represent

the remaining six men only if the CRC did not enter their

cases. 28

Martin's antipathy toward Patterson's organization

stemmed largely from personal experience and belief. For
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one thing, Martin adhered to a conservative philosophy on

the sanctity of property rights, a principle that did not

mesh well with organizations that espoused a restructuring

of the capitalist order. 29 He also had a long association

with the NAACP and was committed to its strategies and

principles. In the early years of his law career he had

served as president of the NAACP branch in Danville. After

moving to Richmond he joined the legal staff of the state

NAACP as vice-chairman. This association with the NAACP

undoubtedly acguainted him with the history of animosity

between the Association and radical groups. Finally, Martin

had personally experienced the conflict that Communists

could generate when they entered a case. In 1941, the

Workers' Defense League (WDL) , a "militant, politically

nonpartisan organization" associated with the Socialist

party, asked Martin to collect evidence of jury

discrimination in Pittsylvania County. This information

would be used to appeal the conviction of Odell Waller, a

black sharecropper accused of murdering his white landlord.

Waller had been represented at trial by the Revolutionary

Workers' League (RWL) , a group of Trotskyists dedicated to

spreading the principles of revolutionary Marxism, and

Martin had observed the manner in which the RWL had

disrupted the WDL's efforts on appeal. The ILD had not

asserted itself in the Waller case, but the WDL also

considered that organization as a political rival. Like
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most Americans, Martin probably did not perceive any

practical distinctions between the RWL, the ILD, and the

CRC. 30

On June 14, Martin met with George Elwood, temporary

chairman of the Richmond Committee of the CRC, to discuss

the CRC's participation. Elwood submitted that "the only

important question is to save the seven lives at stake."

The CRC did not seek publicity for its own aggrandizement,

he explained, but rather "to place defense of these seven

men before the bar of public opinion in Virginia and

throughout the nation." Martin agreed that "our sole

concern . . . is to do everything possible for these men,"

but because of the CRC's refusal to emphasize legal redress,

the NAACP would be "unable to cooperate with them in this

matter." Martin did agree, however, to allow the defendants

to select their own legal representatives.

Disagreement soon emerged, however, about the meaning

of this compromise. William Patterson understood that the

meeting had resulted in a proposal for a joint defense of

the seven men, subject to the approval of the NAACP national

office. Martin, on the other hand, maintained that he only

agreed to allow the prisoners to select their own attorneys,

but not to associate with any clients represented by the

CRC. In order to resolve this disagreement Patterson and

Emanuel Bloch, another CRC attorney, met with Marshall,

Marian Wynn Perry, and two other NAACP lawyers in the



127

national office. By that time, however, Grayson had

repudiated his retainer with the CRC after his brother met

with Mel Fiske in Washington and expressed fears "about what

kind of an organization CRC might be." The other men also

informed Martin that they would continue to rely on the

NAACP to represent them. The CRC learned of this decision

sometime during the week of June 19 but waited about two

weeks before George Elwood publicly announced that the CRC

would withdraw from the case. At the same time, Patterson

privately alerted CRC branch leaders to "be ready to move in

for the appeal to the United States Supreme Court." 32

Martin Martin and Thurgood Marshall warned Patterson

that if the CRC "developed a mass campaign they would

publicly declare that it was detrimental to the struggle for

these men's lives." Patterson persisted in his belief,

however, that "only the movement of the people as a whole

guarantees a victory." Other CRC officials shared

Patterson's views. George Elwood urged the NAACP to wage

"an aggressive campaign to mobilize the people of America

behind a new trial." Alice Burke, state chairman of the

Communist party of Virginia, sent an open letter to Dr. J.

M. Tinsley, president of the Virginia State Conference of

the NAACP, in which she promised the NAACP "the wholehearted

support of all freedom-loving people" and urged "all

Virginians who believe in real justice" to launch a

"militant campaign" to halt the executions. Thus, while the
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CRC relinquished responsibility for the legal appeals, it

continued to participate in publicity campaigns for the

i.
33

Although the CRC actively fought for control of the

Martinsville cases, the resolution of the incident probably

served the CRC's interests even better than a joint defense

effort by the two organizations. CRC finances frequently

ran at a deficit so that it could not always afford the

court costs and fees associated with legal proceedings.

Allowing the NAACP to undertake the burden of litigation

freed the CRC to devote its resources to garner mass public

support for the defendants. The CRC had already generated

enough publicity that if the legal appeals were successful

the CRC could share credit for the victory, yet it could

distance itself from any responsibility if the cases were

lost. A failed appeal would also bolster Patterson's

arguments that the legalistic efforts of the NAACP were

insufficient to save the men.

To the NAACP, the CRC's constant efforts "to horn in on

the cases," in the words of Lester Banks, represented a lack

of concern for the fates of the condemned men and a desire

to discredit moderate civil rights organizations. William

Patterson's misinterpretation of the compromise on DeSales

Grayson's defense represented, at least to NAACP leaders,

the typical tactics of the Communists, who offered to form

alliances with liberal organizations on the one hand while
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publicly branding them as uncooperative with the other. In

the fall of 1949, when William Patterson sought permission

for the CRC to participate in the Civil Rights Mobilization,

Thurgood Marshall reminded Roy Wilkins that the "conduct of

the Civil Rights Congress in attempting to disrupt the

defense of the Martinsville men was disgusting to say the

least." Marshall believed that the CRC used offers of

cooperation "for the sole purpose of making untruthful

statements concerning the program and policy of the NAACP"

and that Patterson was "more interested in playing politics

than in cooperating" with the NAACP.

The NAACP also remained extremely skeptical about the

CRC's interest in the fates of the condemned men. Ever

since their experience with the ILD during the Scottsboro

cases many black leaders maintained that Communists defended

African-Americans only in those cases that served party

interests. Marshall echoed these sentiments when he

explained to William Patterson, "We have never been

convinced that the Civil Rights Congress is primarily

interested in the protection of the rights of Negroes. We

have never been convinced that their primary interest is in

the particular Negroes involved." Therefore, Marshall

concluded, the NAACP would not cooperate in any action that

did "not have as its primary importance the protection of

the rights of the individuals involved."
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Marshall's cynical assessment of Patterson's interest

in the Martinsville case overstated the extent to which

communist ideology guided the CRC ' s conduct of African-

American affairs. Radical groups often continued to provide

assistance to prisoners in Southern jails long after the

propaganda value of their cases had been exhausted. In

the Martinsville case, Patterson claimed that he

relinquished the CRC ' s claim to represent Grayson "in the

interests of all seven men" because the NAACP convinced him

that the CRC ' s presence in the courtroom would jeopardize

the appeals. Nevertheless, ideological interests clearly

guided Patterson and other CRC leaders. The CRC executive

board approved the Grayson retainer because it raised the

issues of discrimination and racial violence that the CRC

wished to publicize, and CRC press releases linked the

Martinsville Seven to similar cases in an effort to reveal

the conspiracy of racial and capitalistic oppression in

America. While Patterson and his organization remained

sensitive to the problems their participation could cause

for the defendants, they refused to forgo the publicity that

a case as sensational as the Martinsville affair could

provide.

By the same token, however, NAACP leaders resented the

CRC's participation not only because it adversely affected

their clients but because it undermined their efforts to

link black civil rights to the cold war liberal agenda.
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Many American political leaders were beginning to pay heed

to the nascent civil rights movement as a means to quell

Soviet criticisms of segregation and racial violence that

compromised the United States' democratic ideology. At the

same time, however, Southern politicians asserted that

Communist agents had inspired growing demands for black

equality. Thus the NAACP had to distance itself from any

organization considered subversive in order to remain a

viable force in American politics. Cold war politics,

coupled with the historical animosity between the NAACP and

more radical groups, led NAACP leaders to reject out of hand

any offer of cooperation from leftist organizations because

it threatened their efforts to join the liberal consensus.

The NAACP had many reasons for rejecting an alliance

with the Communists, but those reasons were aimed primarily

at preserving the reputation and integrity of the national

office. Thus it made little sense to fight the battle for

control of the cases at the local level. Although Thurgood

Marshall and Roy Wilkins met briefly with William Patterson

and stayed in contact the Virginia State Conference, Martin

Martin and J. M. Tinsley conducted the bulk of the

negotiations. These efforts afforded them no opportunity to

begin preparing the appeals or raising funds. The delay was

especially costly because the state conference had yet to

receive any legal or financial assistance from the national

office.
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The struggle for control of the Martinsville appeals

exacerbated tensions between the NAACP and the Civil Rights

Congress that had existed since the CRC ' s predecessor, the

International Labor Defense, began operating in 1925. The

divergent manner in which each organization proposed to

handle the cases highlighted fundamental disagreements over

strategy, ingrained suspicions of motive, and fierce

competition for membership. For example, the CRC '

s

insistence on direct action and mass protest clashed

directly with the NAACP s belief that only carefully planned

litigation could advance the cause of civil rights. The

negative characterizations that leaders of the groups

attributed to their rivals underscored the extent to which

historic distrust between the organizations doomed any

efforts at cooperation. The NAACP 's strident rejection of

William Patterson's overtures also indicated that the CRC

had emerged as a viable challenger to the NAACP for

leadership of the civil rights movement. The Martinsville

case intensified the rivalry between the CRC and the NAACP

because it raised starkly issues of concern to both groups,

attracted national publicity, and lent itself to no easy

solution. As the appeals progressed both organizations

continued to pursue the cases in a manner consistent with

their respective ideological and institutional interests.
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CHAPTER 6

"NO ABUSE OF DISCRETION":
THE MARTINSVILLE SEVEN IN THE APPELLATE COURTS

Having resolved the dispute with the Civil Rights

Congress, at least temporarily, the NAACP began developing a

strategy to challenge the seven death sentences. In earlier

cases the NAACP had attacked discriminatory methods of jury

selection, interrogation of suspects, and trial procedures

because they violated the due process clause of the

Fourteenth Amendment. Most of these cases, however,

involved innocent black defendants erroneously convicted of

crimes. The apparent guilt of the Martinsville Seven

presented a special difficulty before state and federal

judges who adhered to traditional views on interracial crime

and the importance of social order. Moreover, in the wake

of the political and social transformations that followed

World War II, the courts modified earlier decisions

safeguarding individual rights to provide greater protection

for public safety and community stability. Nevertheless

attorneys for the NAACP elected to pursue traditional routes

for challenging the convictions of the Martinsville Seven

before launching a more innovative attack on the Southern

legal system.

139
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The Virginia State Conference of Branches did not

maintain a full-time legal staff, relying instead on the

volunteer efforts of attorneys around the state with

occasional assistance from the NAACP's national office. The

Richmond law firm of Hill, Martin, and Robinson, founded in

1943, comprised the heart of the state legal staff. Oliver

W. Hill, the chairman of the state staff, and Spottswood W.

Robinson, III, special counsel for the NAACP's southeast

region, spent most of their time supervising desegregation

litigation, while Martin A. Martin, vice-chairman of the

legal staff, specialized in criminal matters. All three had

attended Howard University Law School in the 1930s where

they studied statistical, historical, and sociological

methods of legal argument. 1 During the 1940s the firm

worked on most of the major civil rights cases in Virginia.

It scored its first major victory in 1946 when the U. S.

Supreme Court struck down a Virginia statute that required

racial segregation on interstate buses that traveled through

Virginia. They received almost no financial compensation

for their civil rights work but they supported it by

building a lucrative practice representing banking,

insurance, and real estate interests in Richmond's African-

American community.

The firm's three partners presented contrasting but

complementary personalities. Oliver Hill, a tall, balding,

physically imposing man of forty-two, possessed the most
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political acumen. Hill favored a moderate, gradual approach

to achieving racial equality, founded upon legal action and

increased political participation for blacks, because, he

explained, "standing on a corner whooping and hollering

never impressed me." Born in Richmond, Hill grew up in

Roanoke before moving with his parents to Washington, D.C.,

where he attended high school. In 1933 he graduated second

in his class from Howard Law School behind his close friend,

Thurgood Marshall. After finishing school he established a

law practice in Roanoke, where he began organizing black

teachers to demand salaries equal to whites, but he had

difficulty building a practice. In 1939, Hill moved to

Richmond, where an established African-American business

community provided a steady flow of clients. In December

1942, Hill agreed to join a partnership with Martin and

Robinson once he returned from military service. In

addition to supervising the NAACP's work in Virginia, Hill

became one of the state's most prominent black politicians.

In 1947 he narrowly missed being nominated for a seat in the

state General Assembly in the Democratic primary. He also

worked with Lewis Powell, Jr., one of Richmond's most

prominent white attorneys, on the Richmond city charter

revision committee that established at-large elections for

the city council. In 1948 voters elected Hill the first

black city councilman in Richmond since the turn of the

century.
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Eight years younger than Hill, slender, bespectacled

Spottswood Robinson did not strike as imposing a figure as

his partner, but he lent impeccable scholarly credentials to

the firm. In 1939 Robinson joined the faculty of Howard Law

School after graduating with the best academic record in the

history of the school. In 1943 he relinguished some of his

teaching responsibilities so that he could join the

partnership with Hill and Martin, specializing in property

and real estate law. In 1948 Thurgood Marshall asked

Robinson to organize a litigation program to egualize

facilities in elementary and secondary schools. While Hill

and Marshall earned their reputations as fiery courtroom

orators, the methodical Robinson performed the essential

field work of investigating school quality, soliciting

willing plaintiffs, and petitioning local school boards for

relief. After observing first-hand the stark disparities in

quality between black and white schools, Robinson became one

of the first NAACP attorneys to advocate a direct attack on

the doctrine of "separate but equal." 5

As the firm's specialist in criminal law, thirty-nine-

year-old Martin A. Martin assumed primary responsibility for

preparing the Martinsville appeals. Martin "didn't have the

polished edge" of his partners, according to his law school

classmate, Roland Ealey, but his theatrical demeanor and

rambunctious personality made the burly attorney an

effective force in the criminal courtroom. After completing
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law school at Howard University in 1938, Martin established

a practice in Danville, where he became president of the

local branch of the NAACP. In that capacity he witnessed

first-hand the administration of justice to blacks in

southside Virginia. During the early 1940s he volunteered

his services in several criminal cases. One of these, the

case of Odell Waller, a black man sentenced to death for

murdering his white landlord, attracted national publicity.

Martin worked briefly for the Department of Justice

prosecuting aliens before joining Hill and Robinson in

Virginia in 1943. Martin was more conservative than his

partners, particularly on the guestion of property rights,

but he was egually committed to civil rights and worked

especially hard to desegregate public transportation. 6

Three other attorneys, all members of the Virginia

State Conference legal staff, helped Martin examine the

trial records, research the law, and prepare the appellate

briefs. His chief deputy was Samuel W. Tucker, a lawyer

from Emporia, about sixty-five miles south of Richmond.

Tucker developed a passion for civil rights and the law at

an early age. He had worked in a law office since he was

twelve and at the age of fourteen he began protesting

segregation on intercity trains. He never went to law

school but while attending Howard University as an

undergraduate he met Oliver Hill, a first-year law student,

and they later studied for the bar together. Because he
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enjoyed practicing in Emporia he declined an invitation to

join Hill's firm in 1943 but he continued to work closely

with the firm on civil rights cases. Roland Ealey, a close

friend of Martin's, had graduated from Howard Law School a

year behind Martin. He taught briefly at Lincoln University

in St. Louis and served in the U. S. Army before settling

permanently in Richmond in 1946 to practice law. At that

time, Ealey was not as experienced as the other attorneys in

civil rights work or criminal litigation but he

enthusiastically labored on every aspect of the appeals

process. His dedication even caught the attention of the

Civil Rights Congress, which asked him to represent some CRC

clients in the Richmond area. Finally, Jerry Williams, from

his office in Danville, provided the team with access to

necessary documents in the Martinsville Circuit Court and a

practitioner's perspective on the customs and procedures of

trial courts in that region of the state.

Before Martin Martin could begin preparing the appeals,

he had to reguest stays of execution from the governor of

Virginia, William Mumford Tuck. Tuck was not the only

official authorized to issue reprieves but as the only non-

judicial officer with that power he had greater discretion

to grant the requests in the absence of formal legal

arguments. Martin had ordered copies of the trial records

in May but he did not receive them until the end of June.

Because he would not have time to review thoroughly the one
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thousand pages of typed transcripts and present a formal

request to a state supreme court justice before July 15 and

July 22, the scheduled execution dates, Martin petitioned

Tuck for a ninety-day reprieve to prepare the appeals.

After the NAACP announced its intention to petition for

a stay, letters and telegrams from clergymen, union members,

Communists, Progressive party members, and other citizens

flooded the governor's office. Much of the correspondence

appeared to have been influenced by the publicity campaign

of the Civil Rights Congress. Some obviously radical

groups, such as the Communist Club of Buffalo and the South

Side Labor Youth League of Pittsburgh, echoed the Communist

party dogma that "the phoney [sic] charge of rape has been

traditionally used in the attack against the Negro youth by

big business interests." Less strident correspondents,

however, also emphasized arguments that appeared prominently

in CRC and Progressive party literature. For example, a law

student from Miami, which had one of the more active CRC

chapters in the South, criticized the performance of the

court-appointed attorneys, the lack of black jurors, and the

"frail story of a hysterical woman." Others complained

about the rapid pace of the trials, the failure to grant a

change of venue, the use of coerced confessions, and the

severity of a punishment that "seemed aimed at suppression

of the Negro people rather than at achieving justice." The

broad geographic range from which these letters arrived also
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attested to the interest generated by the case and the

effectiveness of the various publicity campaigns. 9

Another group of letter writers admitted that the men

deserved to be punished for their crimes but argued that

execution was too severe for an offense that had not

resulted in the death of the victim. A Michigan minister

wrote, "The death penalty for rape under any circumstances

short of brutal murder is altogether too severe." A

Progressive Party member from Ohio acknowledged that the

defendants "should be sentenced to the penitentiary for a

few years" but he labelled the death sentences for men who

"never committed a murder" an example of "white supremacy"

and "American fascism." Most of the writers attributed the

harsh sentences to the race of the defendants while others

argued that the victim should bear partial responsibility

for the attack because she "was violating a strict southern

code in going to a Negro district after dark and without

proper escort." One writer surmised that a gang of white

men accused of raping a black woman would hardly have been

arrested, much less sentenced to death, while another noted

that a white Virginia man recently convicted of decapitating

his wife received only a twenty-year prison term. Neither

of these correspondents could be described as progressive in

matters of race relations. One described herself as "no

advocate of Civil Rights" while the other recommended

permanent separation of the races to prevent violence.
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However, their comments exhibited a concern among many white

southerners that the treatment of black defendants reflected

poorly on the ability of Southern courts to administer

justice fairly and equitably. 10

Finally, Governor Tuck received several letters and

telegrams from people who supported the convictions and

death sentences. All but one of these letters came from

within the state of Virginia, suggesting that the immediate

threat to personal security posed by the offenders shaped

local attitudes toward the crime. All of the correspondence

expressed, in varying degrees, a belief in white supremacy,

a fear of violent crime, a concern for the plight of the

victim, and indignation at interference by Communists and

the NAACP. One man asked Tuck why he would "waste time on

these savages" whose brutal actions and "syphilitic

infection have certainly ruined the victim physically and

mentally." A woman complained that "the National

Association of Negroes [sic] had better use their funds to

teach Negroes to be human at least" and she begged the

governor not to postpone the executions because it would

"only encourage more crimes." A Lynchburg resident

complained about outsiders who questioned the administration

of justice in Virginia and wondered whether the citizens of

Martinsville should be "commended or condemned for not

having taken the law in their own hands." He concluded, "If

the State of Virginia hasn't funds enough ... to stamp
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these seven off the face of the earth, let me know and I'll

start a campaign to get you so much money, our Federal debt

will seem but a pittance."

Others seemed more concerned with the Communists

'

interest in the appeals. A Michigan resident mailed Tuck

several clippings from the Daily Worker and warned him that

"you may be swamped with protests . . . from the Communists

in America. So don't let them mislead you." A seventy-

eight-year-old Virginia farmer who received some "pernicious

literature" from the "communist element of our state"

complained that he had never seen anything "to rile me as

much as this scathing denunciation of our administration of

justice." Tuck responded that he was well aware that "a

great part of my mail relating to these trials originates

with groups apparently identified with the Communist

movement" and he assured them that he would not be

influenced by "persons who do not seem to understand legal

processes .

"

Some supporters of the Martinsville Seven worried that

public opinion might lead Governor Tuck to deny the petition

for a stay of execution. They feared that the corpulent

governor, considered by many Virginians to be a buffoon

whose only convictions consisted of a love for liquor,

cigars, and country music, might be swayed by the popular

sentiment against the condemned men. Furthermore, Tuck's

record on race relations exhibited no sympathy with the
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goals of the NAACP. After residing for most of his life in

South Boston, about sixty miles east of Martinsville, and

representing Halifax County for eighteen years in the

Virginia legislature, Tuck shared the racial sentiments of

most white southside Virginians. As a loyal member of

Virginia's conservative Democratic party machine, led by

Senator Harry Flood Byrd, Sr. , he ardently supported state

sovereignty and states' rights to the extent that followers

of the Byrd organization jokingly labelled Tuck the Virginia

politician "most likely to secede." Tuck rarely resorted to

racial invective, but he publicly supported the poll tax and

segregated school systems and opposed federal civil rights

legislation. In 1945, African-Americans had supported

Tuck's opponent, Moss Plunkett, in the gubernatorial primary

and Tuck made little attempt during his political career to

court black voters. 13

Martin Martin, however, expressed confidence that Tuck

would stay the executions. Martin knew that governors of

Virginia regularly granted stays of execution shortly after

sentencing. A request for clemency or commutation might

have political ramifications but a reprieve was merely a

temporary measure to allow prisoners to pursue their

constitutional right of appeal. Moreover, during his tenure

as governor, Tuck had instituted several significant reforms

in the administration of justice in Virginia. Despite the

fiscal conservatism of the Byrd organization he had
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increased funding for the state's penal institutions. He

abolished the practice of flogging and ended the use of

chain gangs in prisoner work camps. He also restored to the

governor the pardoning power, which had previously been

exercised by a Board of Pardons and Reprieves. These

reforms reflected Tuck's desire to bring the legal processes

of the state in line with modern expectations of due

process. Granting temporary stays to the Martinsville

Seven, the governor explained to a concerned citizen, would

demonstrate "to the country at large" that the state of

Virginia was "willing for every individual to have full

recourse to his legal rights" and would "be very helpful in

overcoming the impression that the South is guilty of racial

hatred." 14

At the same time Tuck's response to the reguest for a

reprieve illustrated the considerable authority that the

executive in Virginia exercised over the course of the

state's judicial process, at least at the appellate stage.

On July 5, 1949, Governor Tuck met with Martin, Hill, and

Robinson to discuss the petition for a stay of execution.

The attorneys explained that they had only received copies

of the trial record the previous week and asked the governor

to postpone the executions for ninety days to allow time to

thoroughly examine all six transcripts. Tuck, however,

would agree only to grant a more customary thirty-day

reprieve. The governor assured the attorneys that he was
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not rejecting their request outright, but he explained that

he would have to consult with his attorney general before

granting such a lengthy stay. "I do not intend," he

promised, "to do anything that would embarrass in any way a

bona fide effort to use every recourse of the law in these

cases." In the meantime, he urged the lawyers "to use all

due diligence" in preparing the appeals and Martin promised

to work as fast as he could. At the end of the ten-minute

meeting Tuck promised to issue a written order that

afternoon.

On August 3, Martin visited the governor's office again

to request a thirty-day extension of the stays of execution.

Martin explained that NAACP attorneys had been working

constantly on the cases but that it would take two to three

more weeks to complete work on the appeals. He assured the

governor that he would file appeals with the Supreme Court

of Appeals before the court began its session on September

5. Convinced that Martin had demonstrated "genuine

progress" in developing the appeals, Tuck postponed the

executions until September 16 and 23 "to afford ample

opportunity for [them] to exhaust [their] legal remedies."

While Martin and his colleagues pursued the appeals,

the office of the Virginia State Conference of Branches

orchestrated a campaign to raise money for legal costs.

During its forty years of existence the NAACP had developed

a system for conducting criminal cases that effectively
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marshaled its limited resources. While volunteer attorneys

concentrated on legal strategy, the state and national

offices instituted broad public information programs.

Speakers sought support from churches, labor unions, and

civic organizations; volunteers distributed leaflets

outlining the facts of the cases; and media liaisons

maintained close contact with the press. These measures

were intended primarily to generate interest in the case

that would translate into donations of time or money.

However, they also permitted the NAACP to monitor the public

presentation of the case so that publicity generated by

competing organizations, such as the CRC, could be corrected

if necessary. 17

In accordance with this policy, W. Lester Banks,

executive secretary of the Virginia State Conference,

appointed a Martinsville Seven Defense Fund Committee to

raise funds to finance the cost of appealing the death

sentences. The conference had been accepting donations on

behalf of the seven since the NAACP agreed to accept the

case in May. Once Governor Tuck granted the stays, however,

the conference needed to raise a large amount of money in a

short period of time. Banks explained to Roy Wilkins, for

example, that "well over $1000.00" was needed simply to type

the trial records. Therefore the committee, comprised of

the Reverend Robert I. Taylor, the Reverend W. B. Ball, and

James P. Spencer, a member of the conference's executive
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board, agreed to lead an aggressive drive for contributions

to "this worthy cause in defense of these men now awaiting

their doom in the penitentiary." 18

The committee decided that the most effective way to

secure contributions would be to contact the ministers of

every church in the state. James Spencer, the secretary of

the committee, explained to each congregation the facts of

the case and asserted that "the seven men could not have

been given a fair trial in eight days." He emphasized the

high cost of legal fees, clerical help, and publicity

expenditures, which would "run into thousands of dollars."

In order to coordinate the conference's program with any

defense fund efforts that had already been initiated by

local branches, he promised to credit all contributions

received by the state office toward the annual quota set for

the NAACP branch in its city or county. Finally, Spencer

reminded church members that the stays of execution were not

• • 19
indefinite and urged them to act immediately.

The initial response to the fund drive, according to

Banks, resulted in "a small trickle of funds, but nothing

like enough to meet our current obligations in the cases."

By August 22 the conference had received contributions from

forty-seven churches, four local branches of the NAACP,

twelve individuals, and the Business and Professional Men's

Club of Halifax. The sum of these donations, however,

barely surpassed $1,000. The First Baptist Church in



154

Manakin provided the largest congregational contribution, at

$36.81, but none of the other churches raised more than

$20.00. Individual contributions tended to be higher, but

most of these came from the families of the convicted men.

Scott Hampton sent $130.00, and Bessie Hairston and James

Millner gave $100.00 each. Janie Taylor and Irene Hodgp.,

Howard Hairston' s aunt, contributed $12.00 and $35.00,

respectively. The Martinsville branch of the NAACP also

raised $55.54, more than any other branch that contributed

20to the defense fund.

In an effort to boost contributions, the Defense Fund

Committee designated the week of September 4 as

"Martinsville Seven Week," with the goal of raising $5,000

on behalf of the men. The committee selected the week to

coincide with the opening of the September term of the

Virginia Supreme Court of Appeals, during which time the

NAACP expected the court to consider a petition for appeal.

The response, Banks hoped, "would be a bit more immediate

and generous" than previous efforts. The committee again

focused its efforts on churches but it also targeted social

clubs, civic organizations, fraternal lodges, and similar

groups. This time the committee not only solicited

donations through the mail but also sent attorneys into

local communities to explain the case and invited relatives

of the men to make personal appeals. On the last day of the

drive, for example, Martin, Banks, and Ida Millner, the
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mother of Booker T. Millner, attended a mass meeting at the

Bank Street Baptist Church in Roanoke while Oliver Hill,

Roland Ealey, and Bessie Hairston, the mother of Frank

Hairston, spoke at Richmond's Moore Street Baptist Church. 21

A persistent weakness of the NAACP's branch structure

was the failure to coordinate the programs of the national

office with the activities of its local units. The freguent

lack of communication between New York and the outlying

branches created two problems: the appearance of renegade

branches that operated contrary to national policy and a

lack of attention by the national organization to issues of

central importance to the local offices. The first problem

never emerged seriously in Virginia. One of the earliest

branches of the NAACP had been established in Richmond in

1915, and at the time of the Martinsville case sixty

branches existed within the state. By 1955 Virginia would

boast more members than any other state. Dr. J. M.

Tinsley's twenty-year tenure as president of the Virginia

State Conference supplied the organization with continuity

of leadership. Finally, the close friendship between

Thurgood Marshall, Oliver Hill, and Spottswood Robinson

provided the Virginia NAACP with personal contacts in the

22
national office that many other branches did not possess.

The preoccupation of the national office with other

issues, however, directly affected the Martinsville case.

Lester Banks repeatedly demanded greater support for the
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Martinsville Seven from New York. In his report to Roy

Wilkins on the fund-raising campaign, Banks reminded Wilkins

that the state conference had "entered the cases largely

upon the insistence of the National Office," which had

assured Banks that the conference "would receive the full

backing of the National Office, financial and otherwise."

The Martinsville Seven Defense Fund Committee had nearly

exhausted the sources of support within Virginia, Banks

explained, and "the time [had] come to call upon the

National Office to throw its full weight behind this fight."

Therefore, he suggested that Wilkins "take immediate steps

in assuming the initiative in launching a nation-wide

publicity and fund raising campaign, in behalf of the seven

Martinsville men." Banks also asked Henry Lee Moon, the

NAACP's director of public relations, to come to Virginia

during Martinsville Seven Week "to personally conduct the

over-all campaign." Such a move would be "psychologically

wise," Banks believed, because it would demonstrate that the

Martinsville Seven had the full support of the national

organization. Banks also emphasized the importance of

acting immediately because "the best time to focus nation-

wide attention on the cases [is] before the Supreme Court of

Appeals has passed on them." Moon could not participate

because of prior obligations, but by the end of the year the

national office would spend over $4,000 toward legal costs

and publicity expenses. The bulk of the responsibility for
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raising defense funds, however, remained in the hands of

23overburdened local branches.

Meanwhile, attorneys for the NAACP combed the trial

record looking for procedural errors that would provide the

grounds for an appeal. On August 26, 1949, they submitted a

petition for a writ of error to the Virginia Supreme Court

of Appeals that charged the lower court with four violations

of due process. The strongest argument concerned the

failure of the trial court to grant a change of venue or

venire despite the gravity of the offense, the large amount

of pre-trial publicity devoted to the case, and the small

population from which to select an impartial jury. Second,

they believed that the trials should have been spaced at

longer intervals to avoid creating a cumulative effect of

guilt on the later defendants. Third, they challenged the

admission of the confessions into evidence because the

statements had been obtained before their clients could see

counsel or even relatives. This argument was weaker than

the others but the lawyers decided to pursue it because the

U. S. Supreme Court had occasionally overturned the

convictions of black defendants on the grounds that their

confessions had been coerced. 24 Finally, because their main

concern was the severity of the sentences rather than the

convictions, the attorneys objected to Judge Whittle's

guestioning of jurors regarding their attitudes toward

capital punishment.
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On September 5, 1949, Martin Martin, Roland Ealey,

Jerry Williams, and Samuel Tucker appeared before the

Supreme Court of Appeals on the opening day of its annual

term in Staunton, Virginia. Unlike litigants in most

states, those in Virginia's courts did not have an automatic

right of appeal. This idiosyncracy gave the Supreme Court

of Appeals, the state's only appellate court, tremendous

discretion over the cases it heard. Before arguing the

merits of their case, the attorneys had to convince the

court that the issues raised by the trials were worthy of

further review. Martin came prepared for oral arguments but

because the docket for the brief session was already crowded

the justices informed him that they would take his petitions

under advisement. At the opening of court the following day

the court announced that it would grant writs of error in

each of the cases. Only two days remained in the Staunton

term, however, so the court postponed oral arguments until

its regular session began in Richmond. The executions, the

justices noted, would be "automatically stayed" until the

final disposition of the appeals. A month later Martin

learned that the cases would be heard at the beginning of

the new year.

On January 9, 1950, Martin, Tucker, Ealey, and Williams

presented oral arguments before the Court of Appeals during

a three-hour session. Ealey began with a brief review of

the facts of the case and summarized the allegations of
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error by the trial court: failure to grant a change of

venue, questioning prospective witnesses on their attitudes

toward the death penalty, admitting the confessions into

evidence, and holding trial on "practically successive

days." Ealey acknowledged that not every point pertained to

each case. For instance, the argument concerning the

spacing of the trials did not relate to Joe Henry Hampton's

prosecution because he had been the first defendant to be

tried. However, he explained, the lawyers would argue all

of the cases together and leave it to the court to determine

• 27
which points applied to a particular case.

Next the attorneys addressed the substantive points of

their argument. Tucker began by challenging the trial

court's refusal to grant a change of venue or venire. In

order to meet the legal standard for a change of venue, he

argued, the defendants did not have to prove that a fair

trial was impossible in Martinsville, only that conditions

created "a reasonable apprehension" that an impartial fair

proceeding would be unlikely. 28 The pre-trial publicity in

the press and the testimony at the venue hearing far

exceeded this standard. Articles published in the local

newspaper "were calculated to crystallize public sentiment

that each of the accused should forfeit his life."

Anticipating possible First Amendment arguments by the

commonwealth, Tucker asserted that freedom of the press

"does not give newspapers the right to pre-try a case."
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Press coverage in this instance did not emanate from

independent investigation by reporters but simply parroted

information supplied by officials of the local community who

wanted "to pre-try these cases in the newspaper and before

the public and to secure a verdict of guilty and the

29sentence of death."

An examination of the testimony on the motion for a

change of venue, Tucker continued, indicated "beyond a doubt

that these newspaper articles had been widely read and

thoroughly discussed and that there were few, if any, within

the entire city who entertained doubt as to the guilt of the

accused." Of the twenty-five witnesses who testified on the

motion, seventeen of them stated that discussions of the

case revealed "strong popular opinion that all were guilty"

and three others had heard discussions that reflected a

"general opinion of guilt." Most of them also indicated a

"popular feeling . . . that the accused should be

electrocuted." This testimony demonstrated that "there was

practically universal feeling in the community that the

accused were guilty and a fairly general feeling that they

should be put to death." Tucker conceded that only nineteen

prospective jurors were excluded for having already formed

an opinion, but that merely indicated that most of the

jurors did not have "sufficient regard for their oath to

admit that their emotions and mental reactions were those of

the normal citizens." In Frank Hairston's trial, for
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instance, one juror was excluded only because Hairston's

attorney happened to overhear the juror discussing the

30case.

In addition to hostility against the individual

defendants because of their crime, the seven men also faced

racial prejudice from the jurors. It had long been "the

general usage, feeling and sentiment," he argued, that death

was the only appropriate punishment for a black man charged

with raping a white woman. Newspaper accounts of "the

pitiful condition of the victim of the alleged attack," fed

to reporters by unscrupulous prosecutors, were designed to

"arouse a sense of indignation and resentment on the part of

all citizens, particularly the male whites from which the

juries were to be drawn." Given that the authorities had

taken steps to prevent mob violence, it was not unthinkable

that some men, "inspired by a distorted sense of social duty

and loyalty to public sentiment . . . , might find it

convenient to disavow their feelings to be placed in the

best position to assure that the lives of none of the

defendants would be spared." Such prejudice could only have

been overcome, he contended, by either moving the location

31
of the trial or selecting a jury from outside the region.

The attorneys next argued that the lower court erred by

holding trials on "practically successive days." Normally,

they conceded, a speedy trial benefitted the accused. In

this case, however, when six trials were held over the
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course of eight working days, "mounting public approval of

previous verdicts made it increasingly difficult for

[subseguent juries] to dissent." The precise point at which

this occurred could not be determined, although they

believed that the response to "public clamor" influenced

even the first trial. Certainly as prospective jurors in

the later cases learned of the guilty verdicts and death

sentences in the earlier ones, they "came under the

increasing influence to go along with the previous juries"

until "at some point it became apparent to all talesmen yet

to serve that they could not render a verdict [more] lenient

than the previous verdicts and keep face in the community."

The proximity "in time and distance" between the proceedings

created a cumulative presumption of guilt that differed

little from convictions obtained by hurrying defendants to

trial under pressure from a mob. In short, the Martinsville

court had denied the defendants due process with practices

that "railroaded [the defendants] to the electric chair in

32assembly line procedure."

Counsel for the appellants also questioned the

admissibility of the confessions. The evidence that the

seven defendants had been coerced or subjected to the third

degree was tenuous because they signed written statements so

quickly. However, recent U. S. Supreme Court decisions

permitted appellate courts to review the voluntariness of a

confession as a question of law. 33 The attorneys argued
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that the confessions in these cases should have been ruled

inadmissible because at the time of arrest the defendants

were so intoxicated they could not even recall the incident.

Police investigators took advantage of this condition when

they took the men into custody and repeatedly questioned

them "either while under the effects or after-effects of

this drinking, while without the aid, assistance or advice

of any relatives or counsel." These circumstances rendered

the confessions inadmissible because the alcohol, coupled

with the defendants 1 youth and their seclusion from friends

and relatives, impaired their ability to voluntarily make a

confession.

The most novel charge by the appellants, and ultimately

the most significant, concerned Judge Whittle's questioning

of prospective jurors regarding their attitudes toward the

death penalty. Part of their argument revolved around the

intent of the legislature in passing an 1847 statute that

prohibited a person, "whose opinions are such as to prevent

his convicting anyone of an offense punishable with death,"

from serving as juror in a capital case. This statute,

the attorneys argued, applied only to mandatory capital

offenses, such as treason, where an aversion to the death

penalty might lead a juror to vote for acquittal. Since the

passage of that law, the legislature had given juries the

discretion to impose or withhold the death penalty in cases

of rape, burglary, robbery, and first-degree murder.
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Accordingly, a juror might have conscientious scruples

against capital punishment and still be willing to convict a

defendant of a particular crime. Given the "mounting

popular opposition to capital punishment," the attorneys

concluded, the state "should not require juries for serious

felony offenses to be selected only from an element of the

population whose callousness might increase as its numbers

>ase." 36

The crux of the appellants' argument, however, did not

turn on the intent of the legislation but rather on the

custom of Virginia juries to consider the race of defendants

during sentencing. The trial judge had questioned

prospective jurors about the death penalty, Martin asserted,

in order to prejudice the jurors toward a specific penalty

for the accused because they were black. Prior to the Civil

War, the death penalty for rape had been reserved

exclusively for black men who raped white women. In 1866

the legislature eliminated the formal racial distinction,

but it continued to be "the policy, practice, custom, and

usage of juries in Virginia ... to sentence Negroes

charged with such crime to death, while seldom if ever has a

white person, convicted of a similar crime, been given such

a sentence." Therefore, the death sentences in the

Martinsville cases had not been motivated by the strength of

the evidence but rather by the customary treatment of black

rapists. The summary discharge of any prospective juror who
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objected to imposing the death penalty further supported the

notion that only one penalty would be appropriate for the

offenders. Such questioning by the prosecutor might have

been permissible, but when the trial judge, of his own

accord, asked the jurors whether they had conscientious

scruples against capital punishment, he gave an informal

custom of local juries the official imprimatur of the state.

The actions of the court, the attorneys concluded, were

"well calculated to mislead other members of each jury that

the Judge concurred with the prevailing sentiment that all

found guilty should be put to death."

J. Lindsay Almond, Virginia's attorney general,

responded for the commonwealth with his assistant, Henry T.

Wickham. Almond, a former prosecutor and judge from

Roanoke, was an accomplished orator and a skilled attorney.

Since becoming attorney general in 1948 Almond had shrewdly

guided Virginia on a middle course in the field of

desegregation, satisfying the letter of recent federal court

mandates while preserving the spirit of the state's racial

caste system. Attorneys who stood opposite Almond in the

courtroom, including Thurgood Marshall, readily acknowledged

his legal talent. The stocky, white-haired barrister was a

politician, nonetheless, who had exchanged his congressional

seat for the attorney general's position with an eye to one

day occupying the governor's office. Almond ordinarily

relied on his assistants to argue before the Supreme Court
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of Appeals but in cases of political significance, such as

the desegregation cases, Almond would speak for the people

himself. Oliver Hill later speculated that Almond argued

the Martinsville appeals because the notoriety of the case

provided an ideal forum for publicizing his views on crime

and race relations. Whatever his motives, Almond's vigorous

support of the trial court during oral arguments reinforced

his reputation as an advocate of the racial status quo and a

guardian of law and order. 38

Almond's arguments challenged the legal standards for

reversal set forth by the appellants and emphasized the

impeccable conduct of Judge Whittle and the court-appointed

attorneys. Regarding the change of venue, Almond asserted a

presumption against moving a trial unless the defendant

affirmatively proved "that a fair trial could not be

obtained." The trial record in these cases, he argued,

could not support that contention. Only one witness to

testify on the motion for a change of venue "stated

unequivocally . . . that the defendant could not get a fair

and impartial trial." The newspaper accounts of the crime

"were written with restraint" and "were not inflammatory."

The Martinsville Bulletin never mentioned the word rape in

its stories and did not publish the name of the victim until

nine days after the assault. The Court of Appeals already

had refused to require a change of venue, Almond reminded

the justices, in cases that featured newspaper reports much
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less temperate than those published in the Bulletin . Hence,

the appellants could not demonstrate that an overwhelming

prejudice against the defendants warranted moving the

location of the trials.

Almond also denied that the court erred in admitting

the confessions into evidence. The credibility of an

alleged confession, he maintained, was a question of fact

which the jury had to weigh in conjunction with other

evidence. He admitted that an appellate court could

invalidate even a reliable confession if it had been

obtained illegally, but in this instance nothing indicated

"that the questioning of these defendants was of long

duration and under duress, threat or promise of reward" or

that the suspects "were kept incommunicado for a period of

time." None of the defendants had denied signing the

statements voluntarily, and only Joe Henry Hampton claimed

that he did not know what he was signing. Furthermore, he

reasoned, the defendants' court-appointed attorneys "would

never have consented" to any actions of the trial court that

might have jeopardized their clients' rights, yet none of

the "able and experienced counsel" had voiced any objection

to the confessions.

Almond's responses to the remaining assignments of

error were less persuasive. With regard to the complaint

that the verdicts rendered in the initial trials unduly

influenced subsequent jurors, he argued that all of the
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jurors stated under oath "that the result of the previous

trials would not influence their verdict or sentence in the

instant case and that they could absolutely give the

defendant a fair and impartial trial." Although some of the

jurors expressed agreement with the earlier verdicts, they

were capable of impartiality because in each case "the

defendants 1 defense is different and all of the witnesses

are not the same." Almond addressed the issue only in terms

of disqualifying jurors and did not comment on whether

prejudice toward the defendants could have been reduced by

holding the trials at longer intervals. On Judge Whittle's

disqualification of jurors who had conscientious scruples

against imposing the death penalty, the attorney general

simply asserted that the plain meaning of the statute

authorized Whittle to engage in such an inquiry and that the

defendants had been treated no differently than any other

person charged with a capital crime.

In concluding his arguments Almond asked the court to

uphold the convictions and death sentences of the

Martinsville Seven. The trial records indicated that each

defendant had received a fair trial free from prejudice and

judicial error. He reminded the court that the defendants

had committed a "serious and hideous" offense in which the

victim placed "the finger of guilt on each and every one of

the defendants." Each jury, he concluded, had been "fully
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justified in returning the maximum penalty provided under

the statute." 42

On March 13, the opening day of the following term of

the Supreme Court of Appeals, the court decided against the

defendants. The seven men who sat behind the expansive

bench at the front of the courtroom—Chief Justice Edward W.

Hudgins, Herbert B. Gregory, John W. Eggleston, C. Vernon

Spratley, Archibald C. Buchanan, Abram Penn Staples, and

Willis D. Miller--epitomized the traditionalism and

conservatism that had characterized the Virginia judiciary

since the founding of the nation. The average age of the

jurists was about sixty-three years old, and only Miller was

younger than sixty. Four of the justices hailed from rural

areas in or near southside Virginia. Staples was a native

of Martinsville, although he grew up in nearby Roanoke.

Staples, Eggleston, and Hudgins had served in the General

Assembly and the rest of the justices had ties to either the

Byrd machine or their local Democratic party organizations.

Miller and Spratley had held office as commonwealth's

attorney, one of the traditional means of political

advancement within the Byrd organization, and Staples had

preceded Lindsay Almond as attorney general to Governor

Tuck. All of the justices were well-respected scholars of

the law and only Staples and Eggleston lacked prior judicial

experience. Philosophically the court ranged from the

"ultraconservatism" of Miller to the more progressive ideals
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of Gregory, who believed that the law could act as a vehicle

for social change. They all shared a belief in the sanctity

of property rights, a concern for law and order, a

paternalistic attitude toward blacks, and a commitment to

judicial restraint.

Chief Justice Hudgins initiated the proceedings,

delivering the judgments in the cases for which he had

responsibility for writing the opinions. Hudgins had been

selected by lot to write the opinion in the Martinsville

case and he opened by announcing the court's unanimous

decision to affirm the convictions. Hudgins read only the

holding of the case, not the full opinion, then deferred to

his brethren as they announced the results in the cases for

which they were responsible. As soon as Justice Miller, the

junior member of the court, finished reading his judgments a

number of reporters hurried to the fourth floor of the

Supreme Court building, where court employees were

distributing the full text of the decisions, to discover the

reasoning behind the court's unanimous decision in the

Martinsville case.

Chief Justice Hudgins was recognized more as an

administrative innovator who had modernized the procedures

of the court than as a creative jurist, and his opinion in

Hampton v. Commonwealth exhibited his lack of judicial

craftsmanship. He relied heavily on the arguments of the

attorney general, guoting extensively from the trial records



171

and the commonwealth's brief. He cited numerous cases in a

conclusory fashion, rarely attempting to justify the

application of precedent cases to the Martinsville

proceedings. Nevertheless, the opinion clearly emphasized

that the court would allow local judges and juries broad

discretion to deal with violent criminal behavior.

In accordance with the tradition of the court, Hudgins

briefly summarized the facts of the case, then addressed the

issues raised by the appellants point by point. The trial

court was "in a better position to pass on the question" of

a change of venue because of its familiarity with local

circumstances, Hudgins stated, and the Court of Appeals

would not reverse the ruling unless the appellants

demonstrated an "abuse of discretion." No change of venue

had been warranted in these cases because the "fairly

accurate accounts" of the press had been published "in as

mild and temperate language as could be expected from the

nature of the crimes." In ruling on the confessions, the

court expressed support for strong law enforcement. "It is

the duty of police officers," Hudgins wrote, "to obtain all

available information ... to assist them in ascertaining

the criminal agent." This included questioning persons

suspected of committing the crime. "Cruel, unjust, or

coercive methods" of interrogation would not be tolerated,

but the experience of the defendants, Hudgins concluded

without explanation, did not fall within that prohibition.
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As for Judge Whittle's questioning of the jurors, Hudgins

conceded that the "defendants' argument perhaps would be

appropriate if made to the legislature, but it is not

appropriate in a judicial forum."

The court also found no evidence that the rapid

succession of the trials had impaired the jurors' abilities

to render impartial verdicts. Hudgins reached this

conclusion on the evidence that the last defendants to be

tried, James Hairston and John Taylor, based their defense

on the consent of the accuser, while the first defendant,

Joe Henry Hampton, had blamed intoxication for his part in

the assault. Hudgins ignored evidence, however, that both

of these arguments had been invoked in the other trials.

Hudgins also noted that "some of the witnesses who were

summoned and testified did not testify in the other cases."

Yet Ruby Floyd, Sergeant Barnes, and Dr. Ravenel, the

witnesses who provided the most damaging testimony, had

appeared at each trial. Finally, Hudgins placed great faith

in the jurors' abilities to recognize and admit their own

biases. All of the jurors, he remarked, after being

thoroughly examined by both sides, stated under oath "that

they had no prejudice for or against the defendants, and

that they would go into the jury box and give them a fair

and impartial trial .

"

Hudgins struck particularly hard at the charge that

racial prejudice had influenced the jury to sentence the
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defendants to death. The court could not find "a scintilla

of evidence" to support the allegation that Virginia juries

reserved the death penalty for blacks. Hudgins cited with

approval Judge Whittle's pre-trial statement to the

attorneys that warned of the problems presented by the

interracial character of the crime. The jury had rendered

the harsh sentences only because of the brutality of the

crime and the overwhelming evidence against the defendants.

"One can hardly conceive of a more atrocious, a more beastly

crime," Hudgins wrote. "Each defendant's participation in

the criminal acts charged was established beyond the shadow

of a doubt." This argument by the attorneys, he concluded,

was "an abortive attempt to inject into the proceedings

racial prejudice, which the trial court was extremely

careful to avoid."

Immediately following the court's announcement, Martin

intimated that his next step would probably be an appeal to

the United States Supreme Court but that he wanted to

explore other options. On March 23 he met with his

colleagues to plan their next step. Although they had not

been surprised by the decision of the court, they believed

that they had raised some legitimate issues, particularly

regarding the change of venue, that merited further

consideration. Three avenues appeared open. First, they

could seek a rehearing in the Supreme Court of Appeals.

Martin ruled out this course of action because the decision
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of the court had been unanimous. Second, they could ask the

governor to commute the sentences to life imprisonment. The

attorneys shied away from this route, however, because it

involved political variables over which they had no control.

The governor would be subject to the climate of public

opinion and, Roland Ealey later recalled, "the wind

certainly wasn't blowing in our favor in a case like this."

They also suspected that the governor would be influenced by

the unanimity of the court. Thus committed to legalistic

action, they elected at a conference on April 4 to apply to

the U. S. Supreme Court for a writ of certiorari. 49

On April 12 Judge Whittle set the new execution dates

for May 2 6 and June 2. Because the Supreme Court was not

scheduled to meet again until May 29, Martin asked the new

governor of Virginia, John S. Battle, to stay the executions

until after the Court could hear the petition. Battle

waited until Martin filed the petitions for review with the

Court on May 19. Three days later, after consulting with

Attorney General Almond, Battle ordered reprieves of sixty

days. Some constituents accused Battle of granting the

stays to cultivate the black vote, a charge that he found

"unmerited and . . . very near to being insulting." He had

only issued the reprieves, he explained, because Almond

needed additional time to prepare the commonwealth's

response opposing the new petitions.
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In addition to planning the new appeals Martin had to

contend with a resurgence of radical interest in the case.

With a few scattered exceptions the Civil Rights Congress

had adhered to its promise not to undermine the NAACP's

legal efforts with an independent publicity campaign.

After the decision of the Supreme Court of Appeals, however,

the organization could no longer maintain its silence. The

day after the court's announcement William Patterson

declared that "the Negro people of America" could not afford

to "sit by any longer, while NAACP counsel risk the lives of

seven men on their false theory that reliance can be placed

on a Supreme Court which includes Poll-Tax Tom Clark,"

referring to the conservative Texan who had joined the Court

in 1949. The only way to save the Martinsville Seven from

the electric chair, he exhorted, was to engage in "mass

meetings, open air demonstrations before court-houses, and

protest campaigns to governors, judges, and all

52concerned.

"

Accordingly the Richmond branch of the CRC organized a

Citizens' Committee to Save the Martinsville Seven to

coordinate a protest and publicity campaign. At a March 23

meeting at the Leigh Street A. M. E. Church in Richmond the

committee mobilized participants to "take the Martinsville

Seven case to the United States Supreme Court" and to demand

a rehearing in the state court from Chief Justice Hudgins.

It also appealed to local churches to "pray for justice for
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the Martinsville Seven . . . every Sunday until the men have

been saved from the electric chair." At the same time the

Progressive Party of Virginia at its annual convention

criticized the NAACP for the slow progress of the case. The

Civil Rights Congress also began applying pressure on

federal officials. On May 19 six representatives of the

Citizens' Committee delivered a petition signed by 3,000

Virginians to Charles E. Cropley, the clerk of the Supreme

Court, that asked the Court to grant certiorari in the

Martinsville cases. They also presented a similar petition

to the Department of Justice asking Attorney General Howard

McGrath to intervene as a friend of the court to argue for a

new trial and reguest a reduction in the sentences. Neither

McGrath nor Cropley would comment on the petitions. In

Richmond, Martin Martin "made it crystal clear" that he

wanted no interference from radical organizations and he

tried to dissuade concerned citizens from joining the

protest efforts.

On June 3 the United States Supreme Court met to

consider the petition for certiorari. Like the Virginia

Supreme Court of Appeals, the Supreme Court possessed broad

discretion over which cases would appear on its final

docket. Most of the cases reviewed by the Court each year

arrive via petitions for writs of certiorari, documents that

attempt to convince the Court that there are "special and

important reasons" why it should hear the case. Because of
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the Court's role as a policy-making body, justice to the

individual litigant is a less important factor in selection

than the presence of issues of broad constitutional

significance. If four members of the Court vote in

conference to hear the case, the Court grants certiorari and

schedules the case for oral argument. Very few of the

petitions survive this screening process. In the 1949-50

term, when the Martinsville Seven sought review, the Court

granted certiorari in only 94 out of 1033 petitions.

The petition submitted by Martin argued only that the

trial court erred in failing to grant a change of venue.

The "undue attention from the public press," Martin

asserted, created an "atmosphere of prejudice and hostility"

against the accused that demanded the movement of the

trials. The petition did not mention the confessions or the

death-qualified jury because the petitioners wanted to focus

the Court's attention on what they considered their

strongest argument. However, Martin noted that the

interracial character of the crime was "not without

significance. Such circumstances tend to arouse the most

violent emotional reactions."

On June 5 the Court announced that it would not review

the Martinsville case. Because judicial conferences are

held in secret and the Court does not publish its reasons

for denying certiorari it is difficult to determine why the

Court rejected the case. However, a memorandum circulated
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to all the justices may shed some light on the Court's

reasoning. The memorandum was prepared by one of the law

clerks for the justices to distill the main arguments of

Martin's brief. The memorandum noted that Martin had not

challenged the conduct of the defense attorneys or the trial

judge as unfair, only the atmosphere of the community.

"While there is indication that popular sentiment [against

the defendants] was crystallizing as the trials progressed,"

the writer explained, "petitioners fall somewhat short of

demonstrating that a fair trial, under minimum 14th

Amendment standards, was impossible." Because "it seems

clear that any jury would have found petitioners guilty,"

the memorandum concluded that the failure to grant a change

of venue did not violate the constitutional rights of the

defendants. 6

To white Virginians the Supreme Court's action

vindicated the commonwealth's judicial process. "From the

moment of their arrest," the Danville Register boasted, "the

seven condemned Negro rapists of Martinsville have been

given the full protection of rights every human is

guaranteed under the Constitutions of Virginia and of the

United States." The citizens of the state welcomed the

Supreme Court review because no one wanted "Virginia's

reputation for justice to all its people to be . . . placed

under a cloud." The Supreme Court had spoken and, although

the justices had provided no reasons for their action, the
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meaning of the case was "quite clear." All seven men had

"enjoyed their full rights" and the state was free to

administer their just fate— "death in expiation of their

crime against society." The purpose of judicial review,

therefore, was to ratify the state's methods of preserving

public order, not, as their attorneys suggested, to

invalidate the social and racial assumptions that

contributed to the operation of Virginia's legal system.

The appellate courts that reviewed the Martinsville

cases possessed a similar view of the role of the judiciary.

Throughout its history the Virginia Supreme Court of Appeals

had adhered to a philosophy of judicial restraint

characterized by traditional methods of legal analysis,

adherence to precedent, and deference to the legislature.

This jurisprudential approach, coupled with the court's

discretionary power over its docket, enabled the justices to

support the prevailing social order, particularly with

regard to racial issues. In the first half of the twentieth

century the court handed down only one decision generally

favorable to blacks, invalidating educational and

understanding tests for voters. The court's treatment of

blacks accused of crimes was even more striking. For

example, between 1900 and 1949 the court upheld the death

sentences of seven men convicted of rape or attempted rape,

reversed the death penalty in one case, and denied petitions

for writs of error in five other cases involving capital
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punishment for rape. All of the cases involved African-

American defendants. Nearly 83 percent of the forty-six

black men executed for rape during that period did not even

appeal their convictions, indicating that black defendants

had difficulty even gaining access to the appellate courts.

In each case that reached the court the justices refused to

acknowledge the presence of discrimination even though the

evidence was strong enough that four of the defendants later

had their sentences commuted to life imprisonment by the

governor. As Roland Ealey later explained, the justices

"knew the wishes and desires of the community and . . . the

policies of the state, so they performed them."

Because of the limitations of the state judiciary, the

attorneys for the NAACP turned to the federal courts for

relief. Martin, Hill, and the other lawyers believed that

the U. S. Supreme Court would at least grant certiorari in

the case because under Chief Justice Fred M. Vinson the

Court had evidenced some sensitivity to the rights of

African-Americans in cases involving restrictive covenants

and the segregation of graduate and professional schools.

During the 1940s the Court had also issued several favorable

decisions in the area of criminal procedure. However,

following the deaths in 1949 of Justices Frank Murphy and

Wiley Rutledege, two of the Court's more liberal members,

the Court began to deliver opinions that placed social

stability over individual rights. In criminal proceedings
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particularly the Court rarely intervened unless evidence

clearly suggested that the defendants might "have been

unjustly convicted rather than unfairly tried." It had

returned most of the discretion in matters of jury selection

to state and local agencies. In cases involving coerced

confessions the justices tended to overlook all but the most

blatant abuses, perceiving the widespread incidence of crime

to be a greater threat than strong-arm police tactics. The

Court's refusal to hear the Martinsville appeal was

consonant with its policy during a period of rapid social

and political change of avoiding cases that involved

problematic constitutional issues.

The appeals of the Martinsville Seven failed because

the prevailing attitude at all levels of the state and

federal judiciary at midcentury emphasized the preservation

of social order over the values of due process. From the

beginning of his involvement with the case, Martin never

claimed that his clients were wrongfully convicted, only

that the hostility and prejudice against the defendants

produced excessively harsh sentences. In dealing with

tradition-bound courts steadfastly avoiding controversy and

consciously promoting public safety over individual rights,

however, this approach did not promise easy success because

the ability to swiftly punish criminals went to the heart of

preserving local order. As a result, Martin began to

consider a direct challenge to the constitutionality of the
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death penalty as the only means to save seven young black

men from imminent death.
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CHAPTER 7

"WITH AN EVIL EYE AND AN UNEQUAL HAND":
CHALLENGING THE DEATH PENALTY

During the first round of appeals the NAACP attorneys

relied on traditional due process arguments rather than

broad attacks on the prevailing legal order. Even when

challenging the disproportionate sentencing of African-

Americans, Martin A. Martin narrowly framed the issue in

terms of the trial judge's authority to question prospective

jurors about their views on capital punishment. The failure

of these arguments, however, spurred Martin to abandon

narrow procedural challenges in favor of a frontal attack on

the discriminatory application of the death penalty. As a

result, the attorneys introduced historical, sociological,

and statistical evidence to prove systematic discrimination

against blacks in capital cases. In fact this was one of

the earliest instances in which lawyers marshaled

statistical evidence to prove systematic discrimination

against African-Americans in capital cases, rather than

focusing on procedural errors within a particular case.

Because this new strategy directly challenged the

operation of the criminal justice system in Virginia, it

also attracted the attention of the Civil Rights Congress.

190
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Around the middle of 1950 several cases in which the CRC

maintained an interest had reached a head. Attorneys from

the NAACP were busy preparing to appeal to the U. S. Supreme

Court the convictions of three black citrus workers accused

of raping a teen-aged housewife in Groveland, Florida, while

NAACP lawyers in Georgia worked to gain the parole of Rosa

Lee Ingram, a black mother of twelve children convicted of

murdering a white sharecropper. Meanwhile in Mississippi

CRC attorneys labored to save Willie McGee, a black truck

driver convicted of raping a white woman, from dying in the

electric chair a day before the Martinsville seven were

scheduled to be executed. The obvious parallels between

these cases, coupled with the NAACP 's identification of a

historical pattern of discrimination in capital sentencing,

led the CRC to renew its efforts to join forces with the

NAACP. 1

On June 7, 1950, two days after the U. S. Supreme Court

denied certiorari in the Martinsville Seven case, William

Patterson wrote to Roy Wilkins, administrator of the NAACP,

to request that NAACP and CRC leaders meet "to discuss the

steps that are necessary to mobilize the progressive

sentiment of America in opposition to this dastardly

conspiracy to railroad these men to their death."

Patterson's letter asserted the innocence of the seven and

emphasized the futility of legal action, the efficacy of

mass public protest, and the necessity of linking the
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Martinsville case to similar cases in other states. The

actions of the Supreme Court, Patterson asserted,

demonstrated the futility of relying on legal redress

because "the nine powerful men on that bench are following

the example of Pontius Pilate." He reminded Wilkins that

"the legal lynchers are united," as evidenced by the pattern

of injustice in the death sentences against "the innocent

Negro youth in Groveland, Florida" and "the travesty of

justice that is the case of Willie McGee." The way to

counteract their power was a joint effort on the part of

civil rights organizations because "concerted mass action

alone can reverse that decision of death and win life for

these men." By joining forces the NAACP and CRC could

"raise such a tempest against this hellish Dixiecrat justice

as can force open the cells of the death house and restore

life to these men." 2

In Wilkins 's absence Thurgood Marshall responded to

Patterson's request for joint action. Citing "several

deliberate misstatements of fact" in the letter, Marshall

defended the NAACP' s reliance on legal redress and

reiterated the traditional objections of the Association to

Communist involvement in its affairs, particularly the

belief that party interests, not the lives of the individual

men, were the principal concerns of the CRC. He deplored

Patterson's criticism of the Supreme Court and commented

that "if all lawyers would spend more time on preparing
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their cases than in finding characterizations for the

courts, we would make more progress." The Martinsville

appeals, the Groveland cases, "and any other cases under the

jurisdiction of" the NAACP would be "carried forward in a

lawfullike [sic] manner within the lawful machinery of our

government." In short, Marshall concluded, "We have never

been convinced that the Civil Rights Congress is primarily

interested in the protection of the rights of Negroes. . . .

We therefore have no intention whatsoever of permitting you

to interfere in any of these cases." 3

Patterson complained that Marshall's response to his

call for unity was "as rotten a statement as I have ever

seen in all my life." In a lengthy letter to Marshall,

copies of which were distributed to the press, Patterson

accused Marshall of missing the point that the Martinsville

case was "symptomatic of the oppression of Negro Americans

throughout our great land." "This act of terror—this crime

of government," he argued, "is not inconsistent with the

American way of life as it is reflected in the relations of

the officials of federal, state, and city governments to the

Negro people." The "hush-hush policy" of the NAACP had

failed to save the men because it neglected to harness "the

overwhelming strength which derives from the support of the

people." A direct appeal to the citizens of the country was

"not only lawful, but [had] been regarded as such by

presidents and leading men in government," including Thomas



194

Jefferson, Andrew Jackson, Abraham Lincoln, and Franklin

Roosevelt. "This is no time for petty bickering or name-

calling," Patterson concluded. "Whatever our differences

may be on other questions, surely we can work together to

save the Martinsville Seven. Surely the men whose lives are

at stake would want to see us united to save them." 4

Despite the eloquence of Patterson's plea, Marshall and

Wilkins had to wonder about his sincerity because at the

same time that the CRC sought cooperation, it publicly

criticized the NAACP for refusing to participate in a joint

campaign. This tactic was designed to inform citizens

concerned with civil rights about the opposing positions of

the organizations so that they would pressure the NAACP to

reverse its position. For example, a CRC member from New

York City, alarmed by the sentences of the Martinsville

Seven and Willie McGee, wrote to Marshall, "The issue at

stake ... is not Communism but the lives of eight innocent

negroes, who have been framed by the lynchcrats of the South

with the collusion of this administration." Criticisms such

as these, however, reinforced the belief of NAACP leaders

that the CRC simply was using the case to publicly impugn

the Association and its efforts. As a result, they

steadfastly opposed any effort to involve the CRC in the

Martinsville affair. 5

Meanwhile, Martin A. Martin and his colleagues began

planning their next course of action. During the 1940s



195

several researchers had undertaken systematic studies of

racial disparities in capital sentencing. Guy Johnson and

Harold Garfinkel, an ethnographer and criminologist,

respectively, at the University of North Carolina's

Institute for Research in Social Sciences, independently

concluded that blacks convicted of the murder of whites in

North Carolina were more likely to be sentenced to death and

to have that sentence carried out than blacks who killed

other blacks or whites who murdered members of either race.

The Southern Conference Educational Fund (SCEF) , a left-

leaning social welfare organization based in New Orleans,

used data from the U. S. Census Bureau to determine that 93

percent of the men executed for rape in thirteen Southern

states between 1938 and 1948 were black. The lawyers

undoubtedly knew of these findings because in their first

appeal to the Supreme Court of Appeals they had alluded to

the custom of Virginia juries to reserve the death penalty

for rape for blacks. They had not, however, provided any

concrete evidence of this practice. Perhaps a systematic

survey of rape convictions in Virginia might yield some

evidence upon which a new argument could be built. Samuel

Tucker and Roland Ealey asked the superintendent of the

Virginia State Penitentiary to supply them with the names of

all death row prisoners who had been convicted of rape, the

names of those who had actually been executed, their races,

and the races of their victims. As the attorneys analyzed
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this information, it struck them "like a bolt of lightning"

that since at least 1908, when the state took over

executions from local jurisdictions, forty-five black men

had been executed for rape in Virginia while no white man

had ever suffered a similar penalty for that crime. 6

Striking as this evidence was, Martin hesitated to

present it in a judicial forum after the courts had already

rejected his more traditional due process claims. On the

other hand, the revelations might be persuasive enough to

convince the governor to commute the sentences to life

imprisonment. Therefore, the attorneys decided to seek

executive clemency for the seven from Governor John S.

Battle. In the meantime, Tucker and Ealey could tabulate

and analyze the data from the penitentiary so that they

could make a more sophisticated legal argument should the

clemency plea fail.

On June 23, Martin filed a petition with the governor

asking him to commute the sentences of the seven because the

death penalties were "unduly harsh and extreme." As in the

legal appeals, Martin brought Battle's attention to the

"unusual incidents of the trial which petitioners feel

prejudiced them in the minds of the jury," including the

method of obtaining the confessions and the rapid succession

of the trials. Unfettered by the procedural and evidentiary

constraints of the courtroom, however, Martin also

confronted directly the social and economic factors that had
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led to the death sentences. Prior to the assault, his

petition noted, the petitioners had been "hard working young

men" of "good moral character," who had been accorded

"little or no social or economic advantage." In support

Martin appended brief biographies of each man that

emphasized their youth, lack of education, underprivileged

circumstances, and lack of serious criminal records. More

significant, Martin directly challenged the discriminatory

application of the death penalty. "The prime reason [his

clients] were sentenced to the electric chair," he asserted,

"was because all of them are colored and the prosecutrix was

a white woman and the juries were composed of all white

men." After he received the petition Governor Battle agreed

to meet with Martin and any other interested parties once

Martin returned to Richmond after Independence Day. 7

Martin's petition to the governor delighted William

Patterson and other leaders of the CRC. The NAACP's

commutation strategy appealed to Patterson's organization

because the specific emphasis on the race of the defendants

meshed closely with the CRC ' s contention that racial

discrimination motivated all interracial rape convictions.

In addition, an elected official such as the governor

provided a more susceptible target for the type of mass

action favored by the CRC. Since Marshall and Wilkins had

rejected any cooperative effort, the CRC launched an

independent campaign to convince Governor Battle to grant



198

clemency to the Martinsville Seven. Several other

organizations organized similar parallel campaigns,

including the Capital Press Club, an organization of black

Washington journalists, and the Virginia Council of

Churches.

The primary strategy of the CRC was to conduct public

meetings that would convince large numbers of people to put

pressure on Governor Battle to grant clemency. Josephine

Grayson, the wife of Francis DeSales Grayson, toured the

state at the CRC ' s expense to appeal for funds and to urge

listeners to send letters and telegrams to Battle. On

Father's Day she visited the Hood Temple A.M.E.Z. Church in

Richmond to ask the congregation "in the name of my five

small children ... to help save their father." On July 1

the Committee to Save the Martinsville Seven staged a

demonstration at Richmond's Byrd Airport to arouse awareness

of the case in some Virginia Union University students

preparing to embark on a global "Crusade Against Communism."

At a mass rally at Madison Square Garden Patterson read a

telegram to be sent to Battle and linked the Martinsville

cases to those of Willie McGee, the Hollywood Ten, the Foley

Square Eleven, and other jailed Communists. Leaders of the

Communist party praised the CRC for "carrying on the proud

tradition of the International Labor Defense" and urged

party members to demand that President Harry Truman "take
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moral responsibility for the lives" of the Martinsville

Seven. 9

In addition to generating support for the men, the CRC

also sought to discredit the testimony that had convicted

them. Several months earlier the CRC had hired private

investigators to track down some of the witnesses who had

testified at the trial. On June 15 the Daily Worker

reported that Ruby Floyd had "disappeared immediately" after

the trials and that the investigators had been unable to

locate her. The Worker suggested that "Martinsville

authorities" had asked her to go into hiding so that she

could not be guestioned about her "apparently well

rehearsed, . . . trumped up story." Subsequent press

releases from the CRC characterized Mrs. Floyd as a mentally

unstable woman whose testimony could not be trusted. These

efforts to cast doubt upon the veracity of the victim were

ironic in light of the CRC ' s claims to oppose male supremacy

and support the rights of women. They also left the

organization open to criticism because NAACP attorneys had

already admitted publicly that their clients' guilt was not

in question, only the severity of the punishment.

The publicity given to the Martinsville Seven by the

CRC, the NAACP, and other organizations brought a flood of

correspondence into the governor's office. About two-thirds

of the letters appeared to have been influenced by the

information distributed by the CRC or similar organizations,
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although most of the writers did not express any overt

radicalism. The remainder of the letters came from people

who either opposed the death penalty, belonged to religious

organizations, or feared that the executions might interfere

with the United States' efforts to export democracy.

Another measure of the CRC s influence was the origin of the

correspondence. Letters and telegrams arrived from at least

a dozen different states, but more than half of them were

postmarked in New York, the city with the strongest branch

of the CRC and the easiest access to radical publications

like the Daily Worker . Battle also received petitions from

CRC chapters in Seattle, Chicago, and Mobile, Alabama. 11

In keeping with the arguments raised by Martin in his

petition to the governor, most of the correspondents

emphasized the race of the defendants as the deciding factor

in the death sentences. A form letter circulated by the

Virginia Council of Churches admitted that the crime of rape

"deserves the just condemnation and the vigorous restraining

action of the state" and that the seven men should "pay for

the crime they have perpetrated against an individual and

against society." The letter noted, however, that "no white

man in Virginia has ever been condemned to death for rape

alone, even when the victim was white." The state's

"judicial record in the field of rape lends unmistakable

support to [the] belief," the letter concluded, that

"Negroes guilty of rape are judged not solely on the basis
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of their crime but on the ground of their race as well."

Several letters referred to a recent incident in which two

white police officers who had raped a black woman only

received seven year prison sentences. Such examples aptly

supported Arthur Hirshfield's observation in another letter

that "their 'skin' is their crime." 12

Another argument for clemency, closely related to the

racial arguments, emphasized America's reputation for

promoting eguality throughout the world, a reputation that

could be damaged by unfair treatment of blacks accused of

crimes. The letter prepared by the Council of Churches

emphasized that disproportionate sentencing of blacks was

neither "good Christianity or good democracy." While such

practices were indefensible at any time, the executions of

the Martinsville Seven might "cost us far more dearly in

these critical days when a Communist adversary makes ready

capital of all our failures in the practice of democracy."

A couple from Philadelphia, casting regional aspersions,

recommended that "since we seem to be in the midst for a

drive for democracy abroad, it seems more timely that we try

some in the South." As long as "atrocities" like the

"'frame-up 1 of the 7 Negroes in Martinsville" continued,

another writer asserted, "no one in the world will be

willing to accept any kind of leadership from America."

Commuting the sentences would therefore not only demonstrate

the impartiality of Virginia's criminal justice system, it
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would also aid the United States in its efforts to wage a

cold war against communism. 13

Other letters alluded to the racial aspects of the case

but urged the governor to grant clemency for other reasons.

A few of the writers, drawing parallels to the Scottsboro

case, asserted the innocence of the seven and urged

commutation or, at least, a new trial. According to Morris

Schappes of New York, "the prima facie case of their

innocence is patent to many." Gerda Lerner of Astoria, New

York, noting that the last of the Scottsboro defendants had

been released from prison in early June, argued that "in the

case of the 'Martinsville Seven 1 the innocence of the men

can be similarly proven, given time and another trial."

Others based their pleas on opposition to the death penalty.

Bernard Dabney, a member of an interdenominational

organization that performed religious work in state

institutions, asked Battle to commute the sentences because

"only God has the authority to take a man's life." Until

the commonwealth decided to "take its place among those

forward-looking states which have abolished capital

punishment," he noted, "the only alternative ... is a

commutation of their sentences by" the governor. A self-

described "old grandmother" from Roxbury, Virginia, just

east of Richmond, noted that "when girls and women travel

alone in lonesome places they are not much afraid of men"

and suggested that "the surest way [to stop rapes] is to
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operate on the men who do it. . . . Locking them up only

makes them worse." Finally, a former resident of

Martinsville who had lived there during the trials

questioned the paternalistic assumptions that underlay the

death sentences. "I am an unmarried, white woman who

travels alone and need [sic] protection as much as any one,"

she wrote. "But I do not feel that this man's execution

will benefit me." 14

Battle also received letters from four of the convicted

men. The letters, which were all written on the same day

and used similar language, were probably inspired by the

ministers who were keeping them abreast of commutation

efforts on their behalf. Each letter was written in its

author's own hand, however, and all of them focused on

different aspects of their cases. Joe Henry Hampton

emphasized his newly discovered religious faith and asked

Battle to commute the sentences because, although he was not

yet a Christian, "I do want to be a worker for the Lord, and

saviour, Jesus Christ." He prayed "day and night that God

will bless [Battle]. And all those who are taking an

interest in the cases." Booker T. Millner had also studied

scripture during his year in the penitentiary, having read

"the New Testament through three times" in addition to "a

lot of books on the Bible." If his life were spared, he

promised to "help someone to find God before it's to [sic]

late." Frank Hairston also asked the governor for "a chance
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to help someone that's traveling [sic] the same path I was

traveling," but he placed more emphasis on Battle's temporal

power over their fates. "I know my life is in your hand,"

he pleaded, "and I know that you are the only one to go to

here on earth." DeSales Grayson made a plea on behalf of

his wife and five children and asked the governor to forgive

him for a momentary indiscretion, since he had "been a

working man all my life and has been honest." The Reverend

Robert Anderson, acting as John Taylor's spiritual advisor,

also sent Battle a cryptic letter alleging that "from

certain statements from [Taylor] which I have carefully

weighed, there are alleviating circumstances in favor of

these men." Battle invited Anderson to attend the clemency

hearing, but after Anderson missed the meeting because he

was out of town Battle did not pursue the matter further.

Anderson later revealed that the allegations involved the

validity of the confessions. Battle answered all of the

prisoners' letters promptly but his replies offered little

hope to the condemned men. He promised to give their cases

"the most serious attention" and assured them that "my only

thought will be to decide on the basis of right and

justice." However, he noted that he and Governor Tuck had

granted several reprieves in order that they "might have

every opportunity to carry your appeals to the Supreme

Court." Judges at the highest levels of the state and
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federal judiciary, he reminded them, had already decided

that they had received fair trials. 15

On July 7, Governor John Stewart Battle conducted a

clemency hearing on behalf of the Martinsville Seven.

Unlike his predecessor, Battle accorded with the image of a

governor with his handsome features, distinguished gray

hair, and gentlemanly manner, although he lacked William

Tuck's oratorical ability. A loyal Democrat, Battle had

cultivated the friendship of Harry Byrd during his twenty-

year service in the General Assembly and he weathered the

first serious challenge to the rule of the Byrd organization

during the 1949 gubernatorial primary. Like Tuck, Battle

supported some progressive initiatives, especially with

regard to school construction, but his innate conservatism

held little promise that he would support the clemency

petition. The grandson of an ardent secessionist and

Confederate war hero, Battle adhered strongly to the

official policy of segregation and the informal practice of

white paternalism toward blacks. He was astute enough to

recognize that race relations would not remain static, but

he firmly believed that the course of change should be

determined gradually by white Virginians and he resisted

efforts by the NAACP to hurry the process in the federal

courts. These attitudes blinded the governor to the

significance of racially disparate punishments. In

addition, Battle abhorred controversy and avoided making
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decisions that might upset the stability that characterized

his administration. In fact, the controversy over the

Martinsville case, according to the governor's biographer,

"produce [d] Battle's first crisis as Governor." Finally,

although Virginia law granted the governor sole discretion

to grant clemency, regardless of legal precedents or rules

of evidence, Battle was inclined to defer to the judgment of

the courts, which had found no error in the trial

proceedings. 6

Twenty-one men and women of both races assembled in the

Senate chamber of the state capitol to speak on behalf of

the seven men. The group consisted mostly of clergymen but

the audience also included Lester Banks, executive secretary

of the Virginia State Conference, and several civic club

members. Martin Martin began by reviewing the case and

advanced the principal points raised by the petition: the

lack of serious prior criminal records against the

defendants, their lack of education and economic

opportunity, and the influence of racial factors on their

sentencing. Nine other speakers elaborated on these points.

John H. Marion, the white pastor of Bon Air Presbyterian

Church in Richmond, remarked that the sentences hardly

seemed "in accord with principles of equal justice," given

that no white man in Virginia had ever been sentenced to die

for rape. When Battle challenged that state records of

executions only dated back to 1908, Marion responded that,
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in any event, "it is hard to escape the feeling that race

figured in the severe sentences." Citing Lewis Lawes, the

New York prison warden who opposed the death penalty, he

also denied that capital punishment had any deterrent effect

on crime. W. L. Ransome, the black minister of the First

Baptist Church in South Richmond, compared the case to the

two policemen who had received seven-year sentences for the

rape of a black woman. "When two well-trained men get

sentences like that," he wondered, "it seems strange that we

should convict seven ignorant men for the same crime."

Father T. E. O'Connell of St. Paul's Catholic Church

emphasized the finality of the sentences and argued that

since some of the men might not be guilty, the governor

could not err in commuting the sentences to life

imprisonment. Roberta Wellford, a white woman who

identified herself as a "civic leader," added that "the

administration of law should be so scrupulous there could

never be any doubt that justice is done." Finally, Joseph

T. Hill, the black president of the Virginia General Baptist

Association, placed partial responsibility on the

commonwealth for the incident because state-run liguor

stores allowed people "to drink all they can buy." Since

the defendants had been drinking all afternoon before the

crime, he noted, "I'd think of our own guilt" in placing

liquor at their disposal. 18
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Ida Millner, mother of Booker T. Millner, spoke on

behalf of the families of the men. Jennie Taylor, mother of

John Taylor, and Scott Hampton, father of Joe Henry Hampton,

attended the meeting but did not speak. Mrs. Millner

apologized for their failure to control their children,

noting that "we tried to teach our children the best we

could but somehow they strayed from our teachings." She

acknowledged that "our children should have punishment" for

their crime, but nothing as severe as the death penalty.

"We would be the gladdest and happiest mothers in the

world," she told the governor, "to know that they had life

in prison. " 19

Still wary of external interference that might damage

his clients' case, Martin concluded the meeting by

emphasizing to Battle that all of the day's speakers were

loyal Virginians, not outside agitators. Although "some

guasi-liberal and guasi-Communist groups have tried to get

into this, to make it another Scottsboro case," he assured

the governor that "we have used every effort to keep them

out." In return, Martin pleaded, "we feel that justice will

be granted in Virginia." At the end of the hour Battle

commended the participants for their "dignity and restraint"

and promised to give the "intensely serious matter . . . all

the thought and study of which I am capable." 20

As Battle pondered his decision, supporters of the

Martinsville Seven continued to put pressure on the governor
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to grant clemency. The Citizens' Committee to Save the

Martinsville Seven scheduled a rally for July 21 at the

Leigh Street Methodist Church in Richmond "to provide an

opportunity for the people to express their demands that the

Governor let these men live." The Harlem Civil Rights

Congress called for "a week of prayer for the lives of

Willie McGee, the Martinsville, Va. Seven, the Trenton Six

and the other victims of Jim-crow terror in our country."

The CRC's national office reported that publicity on the

McGee and Martinsville cases "is now appearing throughout

Europe and Latin America." The Daily Worker published

stories about the families of the men that depicted gloomy

Independence Day celebrations in Martinsville's black

community and heartwrenching scenes of mothers reading and

rereading letters from their imprisoned sons. 21

The state's major African-American newspapers also ran

editorials in support of the seven. The Norfolk Journal and

Guide , which took a conservative stand on race relations,

suggested that Virginia's pattern of executions brought the

state's reputation for "eguality of treatment under the law"

into question and noted that in light of world events,

"Virginia cannot afford to subject itself to the charge of

partiality and injustice by inflicting upon its Negro

citizens, simply because they are Negroes, more severe

punishment for a given crime, than it imposes on its white

citizens." Although the paper did not "condone crime under
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any circumstances," it concluded that "the best ends of

justice will be served if the men's lives are spared." By

contrast, the more progressive Richmond Afro-American issued

a scathing indictment of the state's social and economic

order, which had produced "this putrid carcass of racism

that has all but reduced to utter social corruption the body

politics [sic] of Virginia." By using race as a criteria in

criminal sentencing, the citizens of Virginia had "permitted

a system of fascism to be superimposed upon the democratic

framework of our government." Although commutation "would

not meet the ends of justice in light of the facts," it

would "at least, spare their relatives from the horror and

disgrace resulting from death in the electric chair." 22

On the evening of July 24, Battle denied the clemency

petition. In his statement, the governor, a trained

attorney, adopted a legalistic tone, characterizing the

participants' comments as "oral arguments" and consistently

referring to the trial records, "all of which I have studied

with care." Battle declined to recite "the revolting

details of this crime," but the facts of the case, he

asserted, demonstrated that each man raped Ruby Floyd while

the others "held, threatened, beat, scratched and in other

ways abused their victim." The confessions of the

defendants and their testimony at trial described the crime

"in all of its gruesome details." Several witnesses,

including the victim, corroborated these details, despite
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being "subjected to searching cross examination" by "seven

able and competent lawyers." Seventy-two jurors heard the

cases and "without a dissenting vote, . . . condemned them

to death." Procedurally, the trial judge had been

"scrupulously careful to see that every precaution was taken

to insure fair and impartial trials," and two separate

tribunals had decided that no grounds existed to reverse the

verdicts. 23

While the heinous nature of the crime and the

overwhelming evidence against the defendants especially

convinced the governor to reject the clemency plea, he also

addressed two other issues that had affected his decision.

Commenting on "the unwarranted attempt to attack these

convictions by injecting a racial issue," he indicated that

"some of the most damning evidence against the accused

Negroes came from the lips of members of their own race."

Battle also clearly resented the pressure being applied by

radical groups. Most pleas for clemency, he recognized, had

come from "reputable and sincere Virginians" but the

executive office had also "been flooded with communications

of a different type 'reguesting 1 and 'demanding' the release

of 'these innocent men.'" "No fair minded person," he

complained, "can read the evidence in these cases without

being convinced, beyond the shadow of a doubt, of the guilt

of all the defendants." Cognizant of "the grave

responsibility placed upon me," Battle concluded, "I have
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searched the records and my own conscience" without finding

any grounds to set aside the findings of the courts. "I

have no course, therefore, other than to deny the prayer of

the petition." 24

Reaction to the governor's decision from supporters of

the Martinsville Seven was swift and harsh. At an emergency

meeting of the Citizens' Committee to Save the Martinsville

Seven held the morning after Battle's announcement, the

group denounced "the governor's callous indifference to

colored lives" and called on President Truman to use "his

high office to keep the Martinsville seven alive." The

Richmond Afro-American proclaimed Battle's conscience to be

"as bare as Mother Hubbard's cupboard" and accused him of

missing the point of the meeting because "he was asked for

tender, Christian compassion, not stern justice, and he let

Christianity down." 25

From Battle's point of view such criticisms were

entirely unfair. Like other state executives he believed

that clemency should be granted only in extraordinary

circumstances, such as when new evidence arose or when

knowledgeable officials such as the prosecutor, trial judge,

or attorney general recommended commutation. A governor

might occasionally infer from a dissenting opinion or a

lukewarm affirmation of a guilty verdict that leniency was

merited, but the solid unanimity of the Supreme Court of

Appeals in the Martinsville case left no doubt in Battle's
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mind that the jury had acted fairly and reasonably.

Sometimes in cases involving multiple offenders the governor

might weigh the relative guilt of the defendants, but that

usually occurred when the defendants were tried together,

not when separate juries recommended the death penalty.

Furthermore, many of the demands for the prisoners' release

appeared to have been inspired by Communist publicity.

Battle, cautious by nature anyway, probably deemed it

politically unwise to appear to be bowing to radical

influence, especially in what he perceived to be a case of

obvious guilt. 26

With the first set of executions scheduled for July 28,

only four days remained after Battle's announcement to act

on behalf of the Seven. The CRC, assuming that any further

legal action would be futile, decided to concentrate its

efforts on persuading President Truman to intervene. On

July 25, William Patterson escorted Josephine Grayson and

Rosalee McGee, wife of Willie McGee, to the front gate of

the White House. After a guard refused to admit them

because they did not have an appointment, the women waited

outside the gate, speaking to reporters and passersby, while

Patterson and a small delegation telephoned White House

secretaries, Justice Department officials, and

representatives of the national Democratic party

organization. After about five hours George Triedman, the

chief of the Justice Department's civil rights section,
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agreed to see Herbert Aptheker and three other

representatives of the CRC. After hearing their statements,

however, Triedman concluded that federal intervention was

not merited in either case. 27

At the same time the CRC and the Citizens' Committee to

Save the Martinsville Seven urged their members to put

pressure on President Truman to act. Telegrams to the White

House reminded the president that he "had been elected on a

program of civil rights" and that a grant of "presidential

clemency" would be "an expression of good faith." The

committee asserted that executive intervention was "a long-

established practice," citing President Woodrow Wilson's

efforts to save Tom Mooney, a socialist labor leader, and

Truman's own pardon of the former mayor of Boston, James M.

Curley, on a mail fraud conviction. These examples,

however, ignored the limited power of the president in a

federal system to interfere with the judicial processes of

the states. The Curley case was irrelevant because he had

been convicted of a federal crime, over which Truman had a

pardoning power. Wilson had taken an active interest in the

Mooney case, in which the California socialist was convicted

of murder, but his influence was limited to urging

California Governor William D. Stephens to grant Mooney a

new trial. Stephens later commuted Mooney ' s sentence to

life imprisonment but the extent of Wilson's influence is

unknown. In practical terms, then, the appeal to Truman was
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designed more to attract public attention to the plight of

the Martinsville Seven than to persuade Truman to

intercede. 28

While the CRC emphasized political action, the NAACP

elected to try one more appeal to the legal system.

Recognizing that they needed a "more novel, innovative"

strategy "to get any relief," the NAACP rejected obligue

procedural challenges in favor of a direct attack on the

discriminatory application of the death penalty. Armed with

the statistical evidence of racial discrimination in the

application of the death penalty, Martin petitioned the

Hustings Court of the City of Richmond for a writ of habeas

corpus, arguing that the defendants had been denied egual

protection under the Fourteenth Amendment to the U. S.

Constitution. On July 26, 1950, the day before four of the

prisoners were scheduled to die in the electric chair, Judge

M. Ray Doubles stayed the executions until the court could

hear arguments in September.

The reprieves breathed new life into the efforts to

save the Martinsville Seven. The Virginia State Conference

designated the week of August 27 as "Martinsville Seven

Week," with the goal of soliciting funds to pay the

prisoners' legal costs. J. M. Tinsley, the president of the

conference, appealed urgently to Virginia churches and

charitable organizations for their "moral, spiritual, and

financial support" and reminded them that the NAACP had
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already spent thousands of dollars on the cases, "a

considerable sum of which still is due." On August 22 the

Richmond Citizen's Committee to Save the Martinsville Seven

transformed itself into the Virginia Committee to Save the

Martinsville Seven at a conference attended by-

representatives from Norfolk, Suffolk, Powhatan, Alexandria,

Roanoke, and Richmond. Josephine Grayson addressed the

gathering and provided her husband with an alibi that she

had been unable to supply a year earlier at his trial. "I

am more firmly convinced than ever that the whole conviction

was a frame-up," she informed Grayson's supporters, because

her husband "was home when the alleged crime was supposed to

have occurred." Those in attendance pledged to redouble

their efforts to halt the executions, beginning with a

petition campaign to Judge Doubles.

At the same time William Patterson renewed his efforts

to join the NAACP in a joint defense effort. Only hours

before Doubles had issued his order, attorneys for the CRC

had obtained a reprieve for Willie McGee. Patterson

congratulated the NAACP on winning a stay of execution

"immediately after our worldwide appeal that won [a] stay

for innocent Mississippian Willie McGee." In the wake of

these successes Patterson believed that "united action

[between] our two organizations can secure release of [the]

other twenty Negroes facing electrocution frameup charges

[in] nine states." Walter White, executive secretary of the
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NAACP, referred Patterson to Thurgood Marshall's earlier

rejection of a proposal for joint action, adding curtly, "We

can see no reason to change this position." 31

Participation by the CRC worried NAACP leaders not only

because of the historical animosity between the two groups

but also because of misrepresentations that were circulating

about the CRC • s role in the case. A message from the Harlem

Civil Rights Congress credited the CRC with winning "partial

victories in the Willie McGee and Martinsville 7 cases."

John Pittman, a columnist for the Daily Worker , attributed

the reprieves for the Martinsville Seven to the CRC's

success in staying the McGee execution. "For how could the

lyncher class give ground on a case fought by the Civil

Rights Congress, an organization it has branded as

•subversive 1 ," Pittman queried, "without also retreating on

a case handled by the NAACP, an organization whose leaders

it dearly prizes as willing reformist tools for

circumventing the Negro people's militance and detouring it

into the innocuous channels of legalistic controversy?" He

also suggested, incorrectly, that both stays had been

granted at the behest of the Truman administration in

response to the outpouring of protest from all corners of

the globe. Although William Patterson had graciously

credited the NAACP for its success, Pittman reminded readers

that "the mass protest movement for the Martinsville Seven

was organized primarily by the CRC and its supporting
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organizations," so that "whatever role the NAACP played in

this case was the product not of its lackey leadership, but

of the many thousands of its rank and file Negro members who

worked and fought for both McGee and the Martinsville

youths." Once again NAACP leaders had to wonder why offers

of cooperation were accompanied by attempts to denigrate the

Association. 32

The Virginia State Conference also resisted cooperation

with any other groups because it could not separate those

with genuine concern for the seven from those with suspect

political motives. At the beginning of September, J. M.

Tinsley received several complaints from contributors who

had donated money to groups misrepresenting themselves as

agents of the NAACP. He and Lester Banks promptly notified

James F. Smith, chairman of the Committee to Save the

Martinsville Seven, that "the NAACP has consistently since

its original connection with the case . . . refused to

become associated with any other group or organization in

the raising of funds." Tinsley and Banks did not discourage

the Committee from continuing its efforts independently and

wished Smith "godspeed" in his efforts. They could not,

however, authorize him to solicit funds on behalf of the

NAACP. This was due partly to official NAACP policy but

also to local uncertainty as to the precise status of the

Committee. The Richmond Afro-American identified the

committee vaguely as "a part of or affiliated with" the CRC
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and reported that many Richmonders believed that it was

"being influenced by a Communist master mind." In light of

the desperate situation of the seven, state and national

NAACP leaders determined that they could not afford any

association with groups of questionable background. 33

Meanwhile Martin, Tucker, and Ealey prepared their

arguments for the habeas corpus proceeding, relying on the

contention that the death penalty for rape in Virginia was

reserved for African-Americans. That the attorneys waited

so long to advance the racial disparity argument in the

court should not be surprising. The purpose of the initial

appeals had been to correct any procedural errors that the

trial court had made. Therefore, the lawyers had been

limited to raising issues that appeared in the formal record

of the trial court. Since Judge Whittle never had an

opportunity to rule on the equal protection issue, the

attorneys could not have legitimately raised the issue on

direct appeal. A habeas proceeding, by contrast, is not a

direct appeal of a trial court's judgment but rather a

separate civil action challenging the legality of a

prisoner's detention. Like most jurisdictions Virginia

required criminal defendants to exhaust their direct appeals

before they undertook a collateral attack on their

conviction. Once they brought the habeas action, however,

Martin, Tucker, and Ealey could broaden the basis of their
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arguments to allege racial discrimination in capital

sentencing. 34

The attorneys probably also hesitated to challenge the

death penalty directly because of the vigorous support of

capital punishment at the middle of the twentieth century.

After a brief flurry of activity during the Progressive era,

when nine states abolished the death penalty and others

modernized the punishment by removing the authority to

perform executions from local jurisdictions and adopting

"humane" methods of execution, efforts to reform capital

punishment faded. By the 1940s and early 1950s the death

penalty reform movement was moribund as concerns of crime

control and domestic security led to calls for harsher

treatment of felony offenders. In such an environment,

arguments that emphasized procedural errors in a particular

case enjoyed more success than broad attacks on a form of

punishment supported by most of the population. 35

Finally, midcentury conventions of constitutional

argument discouraged Martin and the other lawyers from

adopting a strategy based on egual protection. Hailed as a

bulwark of liberty for African-Americans upon the passage of

the Fourteenth Amendment, equal protection arguments had

fared poorly since the end of Reconstruction. Cases such as

Plessy v. Ferguson (1896) rendered the equal protection

clause impotent because they gave states tremendous

authority to regulate the conduct of black citizens. As
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late as 1927, Oliver Wendell Holmes, one of the preeminent

jurists of the twentieth century, derided the clause as the

"usual last resort of constitutional arguments." Almost all

of the NAACP's successes in the field of criminal procedure

had been achieved by invoking the constitutional guarantees

of due process, not equal protection. Only since the end of

World War II had state and federal courts begun to consider

tentatively arguments grounded in equal protection

analysis. 36

Nevertheless, Martin decided to pursue the racial

disparity argument for a couple of reasons. On the

practical side, Martin knew that an adverse ruling of the

Hustings Court could be appealed to the Supreme Courts of

Virginia and the United States. If either of those

tribunals agreed to review the cases a final ruling might be

delayed for as long as two years. In the meantime the

attorneys could amass further evidence to convince others of

the validity of their new argument and at the same time

prolong the lives of their clients. 37

Furthermore, the new approach provided an opportunity

to link the NAACP's criminal litigation efforts to the equal

protection strategy of the organization's desegregation

campaign. Martin had already achieved some success

desegregating public transportation in Virginia. In July

1950, after winning a number of suits equalizing teacher

salaries and physical plants at black schools, Thurgood
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Marshall announced that the NAACP would abandon equalization

suits in favor of a direct assault on the "separate but

equal" doctrine. Thus, at the same time that Martin and

Tucker were developing their broad attack on the death

penalty, Oliver Hill and Spottswood Robinson began laying

the groundwork to end segregated education in Virginia.

Both instances represented the beginning of a campaign to

use equal protection arguments, founded upon statistical and

sociological data, to directly challenge systemic racism and

discrimination in American society. 38

At 9:30 in the morning on the last day of September,

Martin, Tucker, and Attorney General J. Lindsay Almond

presented two hours of oral argument before Judge Doubles.

Habeas corpus proceedings are technically suits to challenge

unlawful imprisonment, and Doubles' s court, the Hustings

Court, Part II, of the City of Richmond, had jurisdiction to

hear the petition as the first court of record in the city

in which the prisoners were held. The attorneys respected

the fifty-year-old jurist for his integrity and scholarly

reputation. A graduate of the University of Chicago law

school, Doubles had served as dean of the University of

Richmond law school for seventeen years before donning his

robe in 1947. He subscribed to the philosophy of judicial

restraint, however, and believed that courts should defer to

the legislature on matters of public policy. That

jurisprudential approach did not bode well for Martin's
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attack on a long-standing custom of the state. Martin

probably would have preferred to bring suit in federal

court, most of which tended to look more favorably on the

types of arguments he was making, but in 1948 Congress had

passed an act that required defendants to exhaust all state

remedies before seeking relief in a federal forum.

Therefore, he had to petition the Hustings Court and, if

necessary, appeal its ruling before he could avail himself

of federal remedies. 39

Before arguments commenced, Judge Doubles expressed his

displeasure at the political turn that the case had taken.

Ever since he had granted the hearing, he complained, some

people, "either because of their ignorance of a sense of

ethics such as that which restrains a lawyer, or because of

willful design, have mailed communications to the court . .

. tending to influence a court as to what its decision

should be." The correspondence, which Doubles turned over

to the clerk of the court, included twenty-six postcards

asking him to "use the influence of his office" to order a

new trial, seventeen letters from residents of various

states, a signed petition from Suffolk, Virginia, a

telegram, and an editorial from the Richmond News Leader

which complained "that 'due process' has more than run its

course." Doubles assured the attorneys that the statements

would "in no wise influence the court in its decision." 40
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Martin began his argument by summarizing the statutory

history of rape in Virginia. Prior to the Civil War, white

men convicted of assaulting white women could receive no

more than twenty years in prison, while free blacks could

receive up to twenty years or the death penalty. Following

the adoption of the Fourteenth Amendment, the legislature

eliminated the racial distinctions, but the prescribed

punishment for rape remained either a maximum of twenty

years in prison or the death penalty. Martin contended that

this provision "either required, or authorized and

permitted, the courts to make distinctions in the punishment

between white and Negro persons convicted of rape."

Although the legislature increased the permissible prison

term to life imprisonment in 1924, Martin charged that by

that time the courts and juries in Virginia had "without

exception continued in force the immunity of white men" from

the death penalty/ 1

To bolster these arguments Tucker produced statistics

gathered from state penitentiary records which demonstrated

that fifty-three blacks had been sentenced to death and

forty-five blacks had been electrocuted for rape, while no

white Virginian had ever been executed for the crime.

Although the state records only dated back to 1908, this

pattern had existed, Tucker asserted, "since the beginning

of time." An examination of the reported cases of the

Virginia Supreme Court of Appeals indicated that of the rape
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cases appealed to the Court before 1908, three had involved

white men who received sentences between ten and twenty

years, while three involved black defendants, all of whom

received the death penalty. One white rapist had been

sentenced to death in 1939, but his subsequent commutation

and pardon supported the theory that capital punishment was

reserved exclusively for African-Americans. The fact that

almost twice as many blacks as whites were sentenced to life

imprisonment further indicated that heavier punishments were

reserved for black defendants. African-Americans were

entitled to the same protection of the law as whites, Tucker

concluded, and "if you can't equalize upward [by executing

more whites], we must equalize downward." 4

Martin admitted that this particular charge had "never

been presented to a court anywhere." To support his novel

argument he referred the court to a line of U. S. Supreme

Court decisions involving the exclusion of African-Americans

from jury service. Martin had particular expertise in this

area of the law because, while still practicing in Danville,

he had supervised the collection of evidence of jury

discrimination in the Odell Waller case. 43 In Strauder v.

West Virginia (1880), the Court held that laws barring

blacks from jury service violated the equal protection

clause. This ruling ended official exclusion of black

jurors but many states turned to the discretionary authority

of public officials like jury commissioners to circumvent
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the Court's antidiscriminatory philosophy. Neal v. Delaware

(1881) held that the absence of blacks from juries over a

number of years constituted prima facie evidence of

discrimination, but the courts rarely outlawed the practice

unless specific proof of purposeful discrimination could be

produced. However, in Norris v. Alabama (19 3 5) , another

landmark case to emerge from the Scottsboro trials, the

Court ruled that when the defendants introduced evidence

that no black had sat on a jury in over twenty years, the

Court would presume systematic exclusion unless the state

could prove, beyond mere assertions of good faith by court

officials, that it did not intend to discriminate on a

racial basis. These cases, he argued, demonstrated an

emerging judicial consensus that long-term patterns of

racial discrimination at any stage of the criminal process,

supported by historical and statistical evidence, were

sufficient to prove that a defendant's rights had been

violated, even in the absence of specific proof of

discrimination in his individual case. 44

The difficulty with this argument, Martin recognized,

was to overcome the state action requirement of the

Fourteenth Amendment. Since the Civil Rights Cases (1883),

the Supreme Court had held that the Fourteenth Amendment

only prohibited discriminatory state legislation or

discriminatory actions taken by state agencies or officials

acting "under the color of state laws," not discrimination
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by private citizens. Obviously statutes that specifically

prohibited blacks from jury service or jury commissioners

who purposely excluded African-Americans from the jury pool

satisfied the state action requirement. It was unclear,

however, whether the decisions of individual jurors, who

were generally regarded as reflecting the conscience of the

community rather than the official policies of the state,

constituted state action. Martin contended that because

Virginia law gave juries sole discretion in sentencing, they

performed an essentially judicial function and had, as arms

of the courts, systematically discriminated against blacks

convicted of rape. Recalling the language of Yick Wo v.

Hopkins (1886), one of the Supreme Court's earliest

interpretations of the equal protection clause, Martin

concluded that although the Virginia rape statute might be

fair on its face, it had "been applied and administered with

an evil eye and an unequal hand." 45

Although the nominal respondent in the suit was the

superintendent of the penitentiary, W. Frank Smyth, Jr. , a

thirty-five year veteran of the Virginia corrections system,

the real target of the case was the judicial system of

Virginia. According to the Richmond Afro-American , Attorney

General Almond "made an impassioned oratorical plea" on

behalf of the commonwealth's most august institution.

There was only one answer to opposing counsel's "unnecessary

contumacious charges" that Negroes in Virginia were
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routinely put to death without due process, he argued.

"There's not a word of truth in it and they know it." To

introduce a record of disproportionate rape convictions for

blacks was "tantamount to saying more Negroes have committed

the crime of rape in Virginia." The only relevant issue in

this case was the severity of the crime, and nowhere "in all

the annals of Anglo-Saxon jurisprudence" did there exist a

comparable record of "such unspeakable and bestial horror."

He challenged the defense to recall any similar incident

that involved seven white men "brutally ravishing a

defenseless woman of any color." These cases "represent the

maximum of guilt" and that was why, "irrespective of race or

color, maximum punishment was applied." Almond accused

opposing counsel of abusing the writ of habeas corpus,

"trifling with the court," and delaying the cause of justice

by introducing the issue of racial discrimination into the

case even though the trial judge "was determined to keep it

out." Playing to Judge Doubles 's concerns about external

pressures on the court, Almond complained that the attorneys

had turned the case into "a propaganda football, distorting

not only law but fact before this court."

Samuel Tucker briefly rebutted Almond's arguments. The

attorney general's emphasis on the severity of the offense

proved the argument of the defendants because he implied

that "when Negroes commit the crime of rape upon white women

it is more heinous and dastardly than when white persons
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commit the same crime upon either white or colored women."

This attitude had produced a dual system of justice that

required "that Negroes should be punished by one standard

and white persons punished by another where the crime of

rape is committed." Citing the case of the Richmond police

officers, Tucker argued that the dual system discriminated

not only against black defendants but also against black

women who were the victims of white rapists. He asked Judge

Doubles not to be blinded by the specific facts of the

Martinsville case because the issue was "not so much the

life or death of the seven" as it was the absence of "equal

and exact justice."

On October 5, Judge Doubles denied the petition. He

emphasized that he was not concerned with the facts of the

case and remarked that "no one can read the records and come

to any other conclusion than that a jury would have been

amiss in its duty if it had failed to fix the maximum lawful

penalty." His only concern was whether the sentence of

death could be lawfully assigned. Turning first to the

performance of the juries in the Martinsville cases, he

found "no evidence of any discrimination in fact." The

records revealed a careful effort by the trial court to

examine and exclude any juror who harbored prejudicial

attitudes against the defendants. Doubles commended Judge

Whittle for the "exemplary manner in which [he] presided

over and supervised the conduct of the cases," adding that
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his behavior "could well serve as a model for trial judges

throughout the Commonwealth." 49

Because the juries in the instant cases had not engaged

in discriminatory conduct, Doubles had to address the

petitioners' "abstract" notion that "because of alleged

discriminations in the past, no Negro can be lawfully-

sentenced to death in Virginia for rape at the present

time." Reviewing the NAACP's statistics on rape convictions

and death sentences, he noted that "the decrease in the

percentage of death penalties given by juries in recent

years is revealing." 50 The key issue, however, was whether

this historical pattern of jury conduct constituted state

action. The jury exclusion cases cited by the defendants

were inapposite, Doubles reasoned, because in those cases

the agency or official "responsible for the selection of

jury lists [was] directly under and subject to the control

of the court." By contrast, a jury, "while an arm of the

court in a very necessary sense, nevertheless is not an

agency of the government in the sense that a jury

commissioner is." A jury was "as much a representative of

the defendant as it is of the state, or to state it more

accurately it is not a representative of either party but is

an independent arbiter of the guilt or innocence of the

accused." Even assuming that the juries that had issued

death sentences for rape had been motivated by racial

factors, the petitioners could not demonstrate that an
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official policy of discrimination, rather than the

independent actions of separate juries, resulted in the

death verdicts. "Certainly 54 different juries sitting over

a period of 42 years in localities from all over the state,"

he asserted, "cannot be said to be acting under any

concerted action, policy or system for which the state is

responsible. " 51

Doubles also questioned whether a judicial forum was

the proper arena in which to raise the issues argued by the

defendants. To establish the principle that patterns of

past discrimination barred the state from sentencing blacks

to death, every judge presiding over the trial of a black

defendant for rape would, when instructing the jury, either

have to omit any reference to the death penalty or overturn

any verdict that fixed the penalty at death. "This would

result, of course, in partial repeal of a statute admittedly

fair on its face." In addition, to ensure equal protection,

trials of white defendants would be subject to the same

restrictions. This would be tantamount to repealing the

death penalty clause of the rape statute, a function that

properly belonged to the legislature. Therefore, the only

remedy for the situation described by the defendants was to

seek modification of the statute through the legislative

process, because Doubles was not aware of "any judicial

device whereby the courts could lawfully achieve such

results." 52
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Following Doubles' s pronouncement the attorneys

immediately made plans to appeal the ruling to the Virginia

Supreme Court of Appeals. On October 19, Martin filed a

petition for a writ of error, charging that Doubles

"apparently did not grasp the legal issues involved and did

not give due weight to the petitioners' constitutional

rights." Between the Hustings Court ruling and the filing

of the petition Judge Whittle had rescheduled the executions

for November 17 and November 20. The court was not

scheduled to convene until the twentieth, so Chief Justice

Hudgins took the unusual step of calling a special session

for November 3. At the hearing Martin and Tucker continued

their argument that white men "have always enjoyed an

immunity from the death penalty for rape in Virginia" while

capital punishment "has been imposed solely upon Negro men

convicted of rape upon white women." Martin took issue with

Doubles 's contention that the lower court could not lawfully

alter the term of punishment set by a jury, countering that

any finding of the jury may be overturned if it violates the

constitutional and legal rights of the accused, regardless

of the weight of the evidence. Lindsay Almond filed an

opposing brief and attended the one-hour hearing, but he did

not speak because court rules only permitted the party that

applied for a writ of error to make oral arguments. After

recess for lunch the court returned and announced that it

had rejected the petition. The justices did not provide any
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reasons for denying the writ, but their questions during

oral argument exhibited several concerns. Hudgins

emphasized the facts of the case and suggested that no other

crime in memory evidenced the brutality of the "mass rape at

Martinsville." Justice Miller echoed Doubles ' s concern that

abolishing the death penalty for blacks would open the door

for equal protection claims by white defendants, effectively

abolishing the death penalty, while Justice Eggleston

worried that if defense counsel's statistical evidence were

accepted, "no Negroes could be executed unless a certain

number of white people" were killed as well. Upon leaving

the courthouse, Martin informed reporters that he would

appeal immediately to the U. S. Supreme Court for a writ of

certiorari and that he would not ask Governor Battle for a

stay of execution "unless it is absolutely necessary." 53

Because only two weeks separated the Martinsville Seven

from their scheduled encounter with the electric chair, the

CRC and the Committee to Save the Martinsville Seven

announced plans to send a national delegation to Richmond on

November 15 to demand a pardon from the governor. The joint

announcement by William Patterson and James F. Smith,

chairman of the committee, confirmed many Virginians'

suspicions that the committee shared the radical political

beliefs of the CRC. Again the organizations emphasized the

necessity of mass popular protest to save the lives of the

Seven. "The lesson that the people of Virginia must learn,"
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Smith admonished, "is that they cannot rely on the judges

appointed by the Byrd-dominated state legislature." The

action of the Supreme Court of Appeals "once again proves

that even the most logical arguments by the most able

lawyers cannot convince judges who are themselves steeped in

the white supremacy system of Virginia's rulers." Patterson

commended the NAACP for its efforts and encouraged them to

continue its legal strategy, but he noted that "the decision

is really in the hands of the people. We believe that these

monstrous attacks upon the Constitutional liberties and

human dignity of Negroes will not stop until an outraged

public calls a halt." 54

Despite its criticism of the NAACP ' s strategy, the CRC

began incorporating the sentencing disparity argument into

its publicity. An announcement advertising the delegation

to Richmond cited the statistics that the attorneys had

collected and an editorial in the Daily Worker quoted

extensively from Martin's brief. The Southern Conference

Educational Fund sent Governor Battle similar statistics for

thirteen Southern states that revealed that 187 blacks and

fifteen whites had been executed for rape between 1938 and

1948. The influence of the NAACP 's statistics was not

limited to leftist organizations, however. After the

Hustings Court ruling, P.B. Young, the conservative editor

of the Norfolk Journal and Guide , wrote several editorials
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that reflected his frustration over the state's double

standard of punishment. 55

The sentencing disparity arguments also sensitized

people to the treatment that white suspects and defendants

involved in interracial crimes received. For example, in

the second week of November, Martinsville authorities

released Vernon Firth, a white service station owner, on

bail after he was charged with criminally assaulting a black

woman. Two weeks later an all-white jury in Isle of Wight

County acguitted William B. Whitley, a white mill worker,

of sexually assaulting a sixteen-year-old black girl. These

cases alarmed many black and white Virginians and lent added

credence to the argument that Virginia maintained a double

standard for blacks accused of rape. Ironically, the Daily

Worker remained unaware of its own double standard as it

accused Firth's friends of attempting "to smear the

character of" his alleged victim just before it asserted

that Ruby Floyd had "told a story full of discrepancies,

then disappeared and has not been found since." 56

In addition to the Richmond delegation, many branches

of the CRC organized local rallies. The most ambitious

program was undertaken by the Civil Rights Congress of

Michigan, which invited Josephine Grayson on her "first trip

North" to speak at a rally with the author Howard Fast.

According to Anne Shore, leader of the Detroit chapter,

"Mrs. Grayson really took the town by storm." After she
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spoke to the mass meeting she stayed in Detroit for a week

to be interviewed by newspaper reporters, speak to the

weekly meeting of the Baptist Ministers' Conference, and

address several trade union meetings. According to Shore,

Mrs. Grayson was "able to break through several 'right-wing'

unions," all of which contributed money either to the CRC,

the NAACP, or Mrs. Grayson personally. As a result of this

success Mrs. Grayson made trips to Chicago and other

midwestern cities as well. 57

The activities of the CRC drew a caustic response from

the NAACP. At the annual membership meeting of the NAACP

Legal Defense Fund, Thurgood Marshall informed the members

of the CRC's plans and promised to oppose the organization

vigorously. Marshall, Martin, and Tucker took great pains

to distance themselves from the protest effort for fear that

it would damage their clients' chances of success. "We want

to make it clear to the general public, and particularly to

those whose primary interest is equal justice for the

Martinsville Seven," they announced, "that neither the NAACP

nor the lawyers representing the defendants . . . knew

anything about this move." The interest of the CRC, they

continued, "lies only in espousing their political

philosophy." Although Patterson and other CRC leaders

undoubtedly linked the success of the Martinsville campaign

to the continued vitality of the organization and the

Communist party, the NAACP 's suspicion of their motives was
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not entirely merited. A list of rules distributed to each

participant in the delegation admonished: "Do not give in to

any provocation. Avoid arguments with anyone; such

arguments will not help save the life of the Seven." Other

rules emphasized the need for harmony to accomplish the

purpose of the delegation—a full pardon for the condemned

men. However, the historical animosity between the

organizations, the CRC's frequent criticisms of the NAACP,

and fundamental disagreements about strategy convinced

Marshall and the other lawyers that cooperation was

impossible. 58

On November 10, one week before the executions were to

begin, Governor Battle received a message from the CRC,

informing him of the delegation and requesting an audience

with him. Later that day, Martin Martin met with the

governor to inform him that he would not be able to petition

the Supreme Court before the executions because of delays by

the attorney general's office in producing the records

needed to prepare his case. That evening, Battle announced

that he would grant a final stay of approximately seventy-

five days "to allow defendants full opportunity to assert

any legal right they may have." He also noted that a

reprieve was justified because the rules of the Supreme

Court allowed the state thirty days to answer an appeal.

Martin promised to have the petitions ready within a week. 59
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Because of the stay the CRC prudently cancelled the

Richmond delegation, substituting it with a "victory parade"

through Harlem that featured uniformed black veterans of

World War II and William Patterson's first public address

since returning from a European tour. Patterson praised the

NAACP "for the magnificent manner in which this case was

handled by its legal staff" but his other statements implied

that the mass protest efforts of his organization,

especially the threat of a march on the state capital, had

secured the reprieves. "Undoubtedly, the favorable response

of the people" to the CRC ' s calls for mass action "was a

vital factor in influencing the action of the governor." To

Martin and the other attorneys this was yet another example

of the CRC's manipulation of the accomplishments of the

Association to justify its tactics of political protest.

Martin reacted so bitterly to Patterson's statements that

Thurgood Marshall was forced to make a statement crediting

Martin, "who has borne the brunt of the appeals of this

case," and his staff with securing the stays. The reprieves

"had nothing whatsoever to do with this proposed march on

Richmond, which could only have done more harm for the seven

men involved and for the cause of justice." 60

During the last week of November, Martin, Tucker, and

Roland Ealey, aided by Marshall, submitted their petition to

the U. S. Supreme Court. They continued the argument

originally developed in the Hustings Court that in cases of
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rape involving white women, Virginia courts and juries had

always reserved the death penalty for blacks while "white

men have always had an immunity from such penalty." The

attorneys urged the court to "once and for all reemphasize

the proposition that no state shall make or enforce any law

reguiring, authorizing or permitting different and greater

punishment upon some of its citizens than upon others by

reason of race or color." Although the Virginia statute was

not unconstitutional on its face, they argued that "it

should also be made clear that customs, practices and usages

having the same prohibited result are likewise contrary to

the supreme law of the land." Reviewing the execution

statistics of the commonwealth, they warned the Court that

the pattern of executions "constitutes a serious challenge

to an essential principle of our democratic government:

Egual and exact justice to all men of whatever race, creed

or persuasion." According to a Supreme Court official at

the time, this case marked the first time that egual

protection arguments had been used to challenge unegual

criminal sentencing. 61

A month later Lindsay Almond submitted a reply brief

that asked the Court to dismiss the petition because "it is

completely hostile to the jury system to argue that persons

convicted of the same offense should receive the same

punishment without considering the heinousness of the

offense and the extenuating circumstances." Each case is to
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be evaluated on its specific facts, he argued, and none of

the reported cases cited by the petitioners demonstrated

that any white person had been guilty "of offenses of egual

atrociousness. " Furthermore, those cases invalidated their

argument that a "double standard" of punishment had been

applied because each jury had been properly apprised of the

full range of penalties, including death, regardless of the

defendant's race. In any event, he concluded, the only

pertinent issue was whether the seven prisoners had been

denied due process at their particular trials. No evidence

existed in the record that any of the six juries had

discriminated against the defendants or that their race or

that of the victim influenced the jurors in any way. 62

On December 29, 1950, the justices met in conference to

consider the petition for a writ of certiorari. Four days

later, on the second day of the new year, the Court denied

the writ. Once again the Court did not comment upon its

reasons, but a memorandum circulated to the justices

revealed some concerns that might have been raised in

conference. One difficulty, the memorandum noted, "lies in

making a finding of discriminatory punishment upon the basis

of action taken by widely separated juries over a long

period of years," especially when "no contention is made

that the statute itself is discriminatory (it plainly is

not) or that the trial judges have discriminated in their

charges to the jury." Based on the NAACP's statistics and
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"common knowledge," the writer admitted that "Virginia

juries might well be more prone to give the death penalty to

Negroes convicted of raping white women." But even if the

action of those juries constituted state action, "the

principal difficulty lies in the unavailability of a

practical remedy." If the petitioners were to have any

relief, then "all negroes given the death penalty in

Virginia for rape of a white woman will be entitled to a

reversal until enough white men are executed to bring the

figures into balance." In a handwritten notation Justice

Harold Burton added that requiring black representation on

juries, a practice that was already being enforced by the

Court, was "the only effective way to get at this type of

discrimination. " 63

The strategy adopted by Martin and Tucker during the

collateral appeals stage meshed well with the NAACP's belief

that social and cultural factors influenced legal

development as much as, if not more than, prescribed

doctrines of legal behavior. Much as Thurgood Marshall,

Spottswood Robinson, and Oliver Hill began to challenge the

formalist doctrine of separate but equal by demonstrating

the actual inequality of schools, Martin and Tucker were

convinced that the fairness of capital punishment could be

contested if they could demonstrate that unequal sentences

resulted from racial factors rather than other

considerations like the magnitude of the crime. This
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approach grew naturally from their training at Howard Law

School that lawyers were either "social engineers or

parasites. " 64

The NAACP's efforts failed, however, because its new

strategy did not conform to the judiciary's conception of

the proper method of legal argument or the proper scope of

judicial review. Martin and Tucker had amassed compelling

evidence of sentencing disparity based on race in rape

cases, but to transform that evidence into a legal remedy

reguired courts willing to consider empirical, historical,

and other extralegal methods of proof. The type of evidence

that the attorneys produced to support their allegations

appealed mainly to jurists who wanted to accomplish social

reform through legal means, a mantle that neither the

Virginia courts nor the Supreme Court under Chief Justice

Vinson wanted to assume. Throughout the twentieth century,

and especially in this period, the Virginia Supreme Court of

Appeals was rarely persuaded by the types of sociological

and empirical arguments employed by the NAACP in its brief.

The Supreme Court had been more amenable to sociological

proof, but usually as evidence of the "reasonableness" of

state legislation, not as a justification for striking it

down. The Vinson Court especially preferred arguments based

on legal precedent to more innovative approaches to legal

change. 65
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The NAACP's strategy also required a willingness on the

part of the courts to second-guess the judgments of juries

and legislatures and place the values of due process and

equal protection above the punitive function of the criminal

law. Every judge who considered the habeas corpus

proceedings emphasized the heinous nature of the crime and

the evidence linking the defendants to the attack. Given

the brutality of the offense and the obvious guilt of the

defendants, the courts were reluctant to invade the sanctity

of the jury room and impute racially discriminatory motives

for the death sentences. This concern was compounded when

the attorneys argued that a historic pattern of

discrimination existed. The large number of possible

circumstances that any given jury in any locality might

consider in assessing punishment made the task of proving a

statewide policy against blacks almost insurmountable,

especially given the conservatism of the courts. 66

The difficulty of implementing a remedy for the

constitutional violations alleged by the NAACP also daunted

the courts. Assuming that discrimination existed, the

courts had two options. First, they could strike down

Virginia's death penalty statute as unconstitutional per se.

This would have been difficult because the statute itself

did not specifically prescribe punishments based on race.

Furthermore, the courts of Virginia very rarely exercised

judicial review in that fashion. The U. S. Supreme Court
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was more willing to scrutinize state criminal regulations,

particularly with regard to guarantees of fairness during

arrest and trial, but it rarely interfered with the states'

prerogative to affix appropriate penalties for convicted

felons. Since the courts viewed the abolition of the

death penalty as an exclusively legislative domain, the only

remedy for the disparity appeared to be a suspension of

executions of African-Americans until a proportionate number

of whites had been executed. Such an approach would not

only violate accepted standards of judicial power and equity

to individual defendants, it would also upset a system of

social control based upon racial difference. 68

Lastly, the change in strategy by the NAACP gave the

involvement of the Civil Rights Congress added significance.

As long as the attorneys adhered to traditional due process

arguments they could distance themselves from organizations

that espoused more fundamental criticisms of the prevailing

legal system. By initiating a broad challenge to

discrimination in the administration of justice, however,

they fueled radical complaints about the American social,

legal, and economic order. The tactical and strategic

techniques that differentiated the CRC from the NAACP grew

less significant to public officials as the goals of the two

organizations grew more similar. Governor Battle, for

example, explicitly denied Martin's request for clemency in

part for fear of appearing to be swayed by Communist
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propaganda. The judges involved in the case were more

circumspect but they were equally aware of the CRC '

s

involvement, as evidenced by Judge Doubles' s denunciation of

outside interference in the judicial process. Martin,

Tucker, and Ealey thus faced the dual challenge of

convincing a skeptical judiciary to accept their novel equal

protection arguments while simultaneously distancing

themselves from left-wing organizations that championed

similar criticisms of Virginia's structure of punishment.
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CHAPTER 8

THE ELEVENTH HOUR

The Supreme Court's denial of certiorari on January 2

left exactly one month until the first executions were

scheduled. The NAACP had not convinced any judges of the

efficacy of its sentencing disparity arguments nor had the

CRC succeeded in persuading the state and federal executive

to intervene in the case. "The slim thread of American

jurisprudence," wrote a reporter for the Richmond Afro-

American , "was fast unravelling over the heads of the seven

condemned men." Nevertheless, as the executions

approached, the two civil rights organizations adhered to

their respective philosophies—the CRC by continuing its

mass protests and the NAACP by appealing to the legal

system.

Following the Supreme Court's decision, William

Patterson warned that the Court would prove to "be a weapon

of terror against the Negro people in the country in the

coming year." Because the Martinsville Seven could not rely

on the courts for justice, he announced that "the first

fight of '51" would be a "crusade to Virginia" co-sponsored

by the CRC and the Virginia Committee to Save the

Martinsville Seven. Patterson invoked the CRC lore that the

253
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threat of a similar delegation in the previous November had

persuaded Governor Battle to grant a stay of execution.

This time, on January 30, between 2 50 and 500 "democracy-

loving whites and Negroes" would enter the governor's office

bearing fifty thousand signatures demanding that John Battle

"revoke this infamous sentence." 2

While Patterson exhorted the masses, Aubrey Grossman,

the national organizational secretary of the CRC, worked

behind the scenes to ensure an orderly and effective

delegation. An attorney with Marxist sympathies, Grossman

had polished his organizational skills in the labor movement

during the 1930s and 1940s. He urged the leaders of the

local chapters to "go ahead under full speed" to raise

money, circulate petitions, and secure statements from

prominent citizens on behalf of the seven. He recommended

that they not organize work stoppages or student strikes

"unless the community feeling has reached such a point that

this is a natural result." He asked all chapters east of

the Mississippi River to send delegates to Richmond and

established modest quotas for each branch. In order to keep

the plans for the delegation operating smoothly he insisted

that the chapter secretaries "report twice a week on

everything which has been or is planned on the campaign" and

he asked for reports by telegram after January 20. As the

date for the delegation drew nearer Grossman pleaded with
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"the many chapters that have not yet reported to us" to let

him know what actions they were taking. 3

In order to publicize the delegation, Grossman arranged

to have Josephine Grayson speak at several church and trade

union meetings around the country. Grossman had broached

this subject with her in December after her impressive

showing in Detroit. At the time he estimated that she would

have to spend about two weeks away from her home in

Portsmouth, Virginia, mostly in the New York area. After

the CRC laid plans for the delegation, however, she spent

most of the month speaking at rallies in Virginia, the

Northeast, and the Midwest. Mrs. Grayson began her tour

with meetings in Richmond and Norfolk, then headed north to

Boston, Hartford, New Haven, and New York City. In Chicago

she appeared at a protest rally with Mahalia Jackson, the

well-known gospel singer, before continuing on to Wisconsin

and Ohio. In making the case for saving the life of her

husband and the other men, Mrs. Grayson stressed the

inconsistencies in Ruby Floyd's testimony and questioned her

disappearance. DeSales Grayson wrote to the CRC that he was

proud of his wife and "would like to get back with her and

my five children. ... So all you good people keep up the

good work.

"

4

The efforts of Aubrey Grossman and Josephine Grayson

inspired a number of CRC chapters to join the delegation.

Chapters in Chicago and Detroit promised fifty delegates
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apiece. Branches from New York and Pennsylvania also

promised large contingents. Chapters that could not afford

to send delegates scheduled local rallies. Even the Arizona

CRC promised one delegate, the seventy-three-year-old

chairman of the Phoenix chapter, Dorothy Murphy. 5 The

delegation also attracted participants from outside the

chapters. Grossman's publicity efforts succeeded in

obtaining the participation of the People's Defense League,

a biracial civil liberties organization based in North

Carolina, and several ministerial alliances from Florida,

Chicago, and Philadelphia. The Martinsville Seven also

received tremendous labor support. The executive board of

the United Auto Workers' Ford Rouge Local in Detroit voted

to send a delegate to Richmond. The UAW Plymouth local, the

United Packinghouse Workers Union in Chicago, and the

Furriers Joint Council in New York City followed suit.

Officers of the United Electrical, Radio, and Machine

Workers and the Louisiana Progressive Trade Union Council

sent letters to Governor Battle and President Truman

demanding clemency for the seven. Grossman also authorized

trade unionists to organize "a short work stoppage of, say,

ten minutes" to publicize the plight of the seven. 6

The participation of labor, clergy, and civil

libertarians reflected the success of Grossman's efforts to

"establish somewhat broader auspices for this Crusade than

we had last time." Another indication was the number of
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letters, telegrams, and petitions that reached the

governor's office. D. V. Jemison, a Selma, Alabama,

clergyman who presided over the National Baptist Convention,

appealed to the governor to commute the sentences of the

prisoners in order to promote "good-will in and among the

races." He admitted that "if these Negroes are guilty they

should be punished," but "that punishment should not be

death." Other correspondents were more strident in their

comments, labelling the trials "frame-ups" and "legal

lynchings." Many of the writers illustrated their points

with inaccurate examples drawn from CRC publicity, stating

that the confessions had been "obtained by police

brutality," and the defendants had been charged with two

counts of rape. A petition from a UAW local in Dearborn,

Michigan incorrectly stated that "a lynch atmosphere

surrounded the trials." All of the correspondents

emphasized the pattern of discriminatory sentencing that

characterized the treatment of rape cases in Virginia. 7

While the CRC planned its delegation, NAACP attorneys

launched a final legal assault on the death sentences.

After a meeting with Oliver Hill, Spottswood Robinson, and

Thurgood Marshall, Martin A. Martin decided to petition the

federal district court in Richmond for a writ of habeas

corpus. On January 22 he filed a petition that attacked the

constitutionality of Virginia's rape statute. The statute

had been designed to immunize white men from the death
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penalty, the petition contended, and Virginia courts had

consistently administered the law in a fashion that exacted

"a different and greater punishment" for blacks accused of

rape. Martin included the death penalty statistics for rape

that he had presented to the Hustings Court but he bolstered

them with additional evidence that the state of Virginia had

never executed a white man for assault or attempted assault,

while several black men had been executed when the victims

of the assaults were white females. This pattern of

punishment, the petition argued, violated the egual

protection clause by denying to African-American defendants

"the benefit of that immunity from the death penalty . . .

which to white citizens was secured by Virginia statutes in

force prior to adoption of the 14th Amendment." 8

On January 25, five days before the delegation was

scheduled to begin, William Patterson wrote to Governor

Battle to inform him of the impending visit and to reguest

an appointment for that afternoon. Although the event was

organized by the CRC and the Committee to Save the

Martinsville Seven, Patterson took pains to emphasize the

diverse nature of the delegation. Somewhere between two

hundred and five hundred delegates would visit Richmond, he

estimated, "some Negro, some white, some representing

unions, some representing churches, some representing other

types of organizations." Patterson preferred that Battle

meet with the entire delegation, but if that was
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impracticable he asked that the governor meet with at least

one representative from each state and organization

participating. "Almost every delegate will represent some

different organization, some different social grouping," he

reasoned, "and may have something special to say as to the

thinking and action of his group on this question." 9

Patterson's attempts to demonstrate the broad popular

appeal of the delegation did not convince many observers,

who remained skeptical of any movement sponsored by a

leftist organization. An editorial in the Danville Register

remarked, "Just how many of the scum who have changed their

loyalty from Uncle Sam to Uncle Joe the CRC can bring into

Virginia's capital city remains to be seen." The Norfolk

Journal and Guide reported that the delegation "was believed

to have been Communist inspired, with purely political

motives." The national office of the NAACP advised its

local branches not to join the delegation or sign any

petitions. If they sent communications to the Governor,

they should do so as individuals, not in the name of any

group. The NAACP also asked Dr. J. M. Tinsley, president of

the Virginia State Conference, to organize an independent

delegation from Virginia localities. The governor's office,

as if preparing for an enemy assault, doubled the guard

around the state capitol and alerted the state militia to be

prepared should trouble arise. 10
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On Tuesday, January 30, approximately four hundred

demonstrators from more than fifteen states arrived in town.

Most of the delegates were white. Governor Battle agreed to

meet three representatives of the group. At noon Aubrey

Grossman, James L. O'Rourke, a member of the Ford Rouge

local, and Alfred M. Waller, a spokesperson for the Baptist

Ministers Conference of Pittsburgh, met Battle in his

conference room in the capitol . At the beginning of the

meeting Grossman told Battle that "there must have been some

vital moral reason" why so many people would have traveled

so far on behalf of the seven, and he asked the governor to

enlarge the meeting "to give a better cross section of the

point of views represented." Battle agreed to hear four

additional persons—Anne Shore, executive secretary of the

Detroit CRC; Amos Murphy, a white minister from Lawrence,

Massachusetts; L. Cicero Weddington, a black minister from

Gary, Indiana; and Mary Biblo, who represented a "young

people's group" from New York. Two members of the

delegation explicitly distanced themselves from the CRC.

Waller emphasized that his presence was a result Josephine

Grayson's influence, not that of the CRC, while O'Rourke

reminded Battle that his union "certainly couldn't be

considered left wing." 11

The spokespersons concentrated on the same issue that

the NAACP had raised in court, the discriminatory

application of the death penalty. In view of the fact that
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no white man had ever been executed for rape in Virginia,

Murphy argued, "it seems to us the Martinsville seven would

be dying solely because of the color of their skin. We feel

that this would certainly be unchristian and undemocratic."

Battle allowed each delegate to speak freely but his curt

responses to their pleas indicated that he had grown weary

of this troubling controversy and was eager to bring it to

an end. He asked Grossman, "Do you think they can tell me

anything I don't know about this case?" When O'Rourke

criticized the speed of the trials, Battle retorted, "We

don't fool around in Virginia." He became visibly angry

when one of the delegates questioned the victim's morals.

At the close of their appeals, Battle refused to intervene

in the case. The guilt of the prisoners, he told them, was

beyond doubt. The "false propaganda" and "dastardly lies"

that accused the jurors of racial discrimination ignored the

horrible brutality of the crime. "The prisoners had not

been convicted because they are Negroes and should not be

released because they are Negroes." Exhibiting his

characteristic deference to the judiciary, he told the group

that a stay of execution was "up to the courts." If the

demonstrators expected a pardon, he added, "they were

wasting their breath." 12

At 2:30 that afternoon Martin Martin and Samuel Tucker

entered the courtroom of Judge Sterling Hutcheson to argue

their clients' case. A native of Mecklenburg County in
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southside Virginia, the fifty-six-year-old judge had served

for eleven years as U. S. Attorney for the eastern distract

of Virginia before Franklin Roosevelt appointed him to the

bench in 1944. Hutcheson knew Martin from the Hill, Martin,

and Robinson firm's efforts to equalize school facilities in

his jurisdiction and he had ruled in their favor many times.

The benches of the courtroom were filled to capacity and

several hundred delegates who had been denied an audience

with the governor crowded the hallways of the Post Office

building that housed the federal court. Martin argued that

federal intervention was justified because the "variation in

punishment," established by penitentiary records, violated

the defendant's due process and equal protection rights.

Attorney General Lindsay Almond denied the existence of a

state conspiracy to execute blacks and argued that to

mandate uniform standards of punishment without regard to

individual cases would turn Virginia's judges and juries

into "statutory robots." At the close of arguments, around

5:45, Hutcheson refused to issue the writ. He declined to

accept jurisdiction in the case because the issues raised

had been "fully answered by the highest courts of the state

and nation." After "a careful study of all the pertinent

papers," he also addressed the merits of the case. The

Virginia statute, he noted, made no distinctions based on

race and was therefore facially valid. The pattern revealed

by the petitioners' evidence fell within the scope of the
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discretion of the trial courts. Degrees of punishment, he

asserted, "are to be determined by judges and juries based

on the degree of aggravation of the offense." The

defendants had exhausted their legal remedies in the

appellate courts, Hutcheson concluded, and "there the case

should end." 13

Around five o'clock that afternoon, a group of about

thirty people representing the New York Council of Arts,

Sciences, and Professions stepped out of a bus into the

freezing Washington winter to begin a vigil in front of the

White House. The group, led by Shirley Graham, an African-

American author, consisted of several writers, artists,

actors, and intellectuals, including Howard Fast and

Dashiell Hammett. As they picketed the White House, bearing

signs that read "Save the Martinsville Seven" and "Make Your

Civil Rights Bill Come Alive," word reached them that

Governor Battle and Judge Hutcheson had both refused to

intervene. At that point, Graham and Jon Randolph, an

actor, carried to the White House gate a petition that asked

President Truman to invoke federal civil rights legislation

and "the great moral and persuasive power of [his] office"

to reverse the death sentences. "It would look strange

indeed," the petition asserted, "if, while the U. S.

Government offers itself as the protector of civil rights on

a world scale, the state of Virginia, without objection from

the federal government, is allowed to execute seven innocent
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Negro men." Truman refused to meet any of the picketers and

his secretary instructed them to leave the petition with the

guards.

The following morning, Martin and Tucker began a last-

ditch effort to gain legal relief for their clients. They

drove to Charlottesville to ask Judge Armistead M. Dobie of

the federal Circuit Court of Appeals for the Fourth Circuit

for a certificate of probable cause to appeal Hutcheson's

ruling. Dobie, a seventy-year-old bachelor, had been

appointed to the Court of Appeals in 1939 after teaching at

the University of Virginia Law School for thirty years, the

last seven as dean, and serving less than a year on the

federal district court for the Western District of Virginia.

Dobie declined to issue the probable cause order. He did

not issue a formal opinion, but the loguacious jurist

explained to reporters, "I just decided on the basis of all

the facts, I should not interfere." 15

Because any of the judges in the circuit could issue

the order, Martin and Tucker immediately drove to Charlotte,

North Carolina, to present their case to Chief Judge John J.

Parker. Four years younger than Dobie, Parker had been

appointed to the court in 1925 by Calvin Coolidge as a

reward for his staunch support of the Republican party in

North Carolina. In 1930 Herbert Hoover nominated him for a

vacancy on the Supreme Court but the Senate rejected him

after the NAACP and other groups revealed that he had run on
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an antiblack and antilabor platform during the 1920 North

Carolina gubernatorial election. On February 1 at 10:00 A.

M. , Martin presented a petition almost identical to the one

that had been rejected by Hutcheson and Dobie. Lindsay

Almond and his assistant, Henry T. Wickham, also appeared to

oppose the petition. At the end of the hearing Parker found

"no merit in the contention" that racial discrimination had

influenced the juries' sentencing. He noted that the

"exhaustive and able opinion" of the Virginia Supreme Court

of appeals had "found that every aspect of the trial in the

court below was consonant with the principles of due

process." No subseguent court had seen fit to guestion that

ruling. Because the defendants had received a full hearing

in state and federal courts, Parker refused to "stay the

hands of the sovereign state of Virginia." 16

As it became apparent that the federal judiciary would

not intervene in the cases, the CRC and the Committee to

Save the Martinsville Seven stepped up their efforts to

convince the governor that justice would best be served by

commuting the death sentences. Around 6:00 P.M. on January

31 the CRC initiated a vigil in Richmond's capitol sguare to

engage in prayer from dawn to midnight every day until the

men had been saved or executed. Aubrey Grossman also

encouraged ministers across the nation to organize local

prayer vigils. Shifts of volunteers maintained the vigil by

chanting, singing hymns, and reading from the Bible, often
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huddling under umbrellas or crowding around oil-drum fires

to escape the chilling rain showers and dense fog that

surrounded them. The Richmond police prohibited more than

four people at a time from staffing the demonstration, but

on the morning of the first execution at least seventy-five

people swelled its ranks. 17

Grossman also sent volunteers into the streets and to

the telephones to build support for the men. Teams of three

or four people distributed leaflets in front of shopping

centers and by the factory gates of the cigarette

manufacturers. Others dialed numbers from the local

telephone book at random and asked anyone who answered to

call or to write the governor. As a result of these and

other national publicity campaigns thousands of letters,

telegrams, and petitions flooded the governor's office.

Again, some of the correspondence reflected the sentiment

that, the guilt of the defendants notwithstanding, the

evidence of discrimination unearthed by the NAACP merited a

reduction in their sentences. Many more of the letters,

however, demanded a pardon for the seven, echoing the

charges of "legal lynching" and "Jim Crow frame-up" that the

CRC had emphasized from the beginning. 18

The impending executions also received attention beyond

Richmond. The Nation and New Republic featured stories and

editorials criticizing "Virginia's Black Justice." Harry

Byrd, leader of Virginia's Democratic party machine, refused
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to see picketers at his Senate office in Washington. The

American Communist party asked Eleanor Roosevelt to help

stop the executions. Robert M. Lovett, a former government

official in the Virgin Islands, suggested to Nobel prize

winner and civil rights activist Ralph Bunche that he attend

to "this life and death issue which has great national and

international implications." Demonstrations also occurred

in many major cities. On the eve of the executions, for

instance, six street corners along Lenox Avenue in Harlem

featured picketers carrying signs and distributing

leaflets. 19

Protestors also focused their efforts on the president

of the United States. In the week leading up to the

executions President Truman received almost a hundred cards

and letters urging clemency for the Martinsville Seven. The

following week almost 2000 telegrams arrived. Picketers

from the Council of Arts, Sciences, and Professions also

continued to brave snow flurries and below freezing

temperatures to maintain the "death watch" in front of the

White House. As the weather worsened and some picketers

left to demonstrate in Richmond the protest dwindled to

eight people but reinforcements soon arrived from New York.

On February 1, a delegation led by Mary Church Terrell, an

eighty-year-old veteran of the civil rights struggle,

attempted to meet with Truman. Phileo Nash, Truman's

administrative assistant, informed the group that while the
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president was "very familiar" with the Martinsville Seven

case, "he was not seeing anybody about the case." If they

had any new evidence, he added, they should contact the

justice department. In a letter to Eleanor Roosevelt

written the following day, J. Howard McGrath, the attorney

general, explained that the president could not intervene

because he had no clemency authority over state convictions

and "it has not appeared that the violation of any Federal

law has occurred." 20

In addition, the case received considerable

international attention. Although foreigners had expressed

their concern to Truman and Battle since the previous July,

the foreign correspondence increased markedly as the

executions approached and the sentencing disparity figures

received greater publicity. Letters from Poland and Romania

demanded the prisoners' immediate release. A telegram from

Moscow, signed by "workers in science, literature and the

arts," including Dimitri Shostakovich and Sergei Prokofiev,

expressed "deepest indignation at this act of infamy and

brutality inspired by race hatred" and urged "all honest men

and women to speak up in defense of the innocent youths and

save them from the electric chair." A notice from Peking

was even more harsh, calling the "barbaric sentence . . .

further evidence of [the] type of so-called law and order

now prevalent in America which offers protection only to
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extreme racial hatred, fascist hooliganism, and war-

mongering. " 21

Citizens of some of the United States' closest allies

also questioned the death sentences. Letters from Israel

and West Germany demanded that Governor Battle act

immediately. Sixty-two deputies of the French Assembly

asked Truman to intervene. The World Federation of

Democratic Youth erected billboards in Paris. In several

French cities another organization hung large posters that

reminded "French anti-racists" of their "duty of protesting

the U. S. authorities." Many protests originated from Great

Britain. A petition from "the coloured people in London"

demanded that Battle repudiate the death sentences.

Semahala Mulumbra, head of Uganda's exiled Bataka party,

told British Prime Minister Clement Atlee, "Africans are

anxiously watching to see what you will do to help save

innocent Martinsville Negro lads condemned to execution."

The American Embassy in London also received several

inquiries about the executions and monitored the left-wing

press for criticisms of the United States arising from

interest in the case. Embassy personnel also noticed that

many "non-Communists" had expressed concern for the seven

and they asked that the State Department supply "the real

facts" so that they could "answer properly" queries about
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On the evening of February 1, as Martin and Tucker

drove to Washington to seek Supreme Court intervention,

Oliver Hill and Spottswood Robinson met with John Battle to

seek a commutation or a stay of execution. Following the

meeting, Battle announced that he would grant no further

stays because "every possible opportunity has been afforded

for the presentation to the highest court in the land of

every phase of these cases." He recognized that "some very

sincere and honorable people" had taken an interest in the

cases and he assured them that he had given their requests

for executive clemency "the best consideration of which I am

capable." However, he complained, the propaganda emanating

from the Daily Worker and the "so-called" Civil Rights

Congress bore "no semblance of truth and [was] designed for

no other purpose than to attempt to foment ill feeling

between the races and to mislead those who have no knowledge

of the true facts of these cases." At the time, he denied

that the "slanderous statements" had any bearing on his

decision, but he later admitted that at least two of the

younger men probably deserved commutations to life

imprisonment. The emphasis on the seven as a unit made

special exceptions for individuals difficult, however,

because "they were as guilty as the rest." In addition,

Battle had to avoid the appearance that radical protest had

swayed him. Finally, as always, Battle hesitated to

overrule the decisions of the courts. "I've slept with a
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clear conscience," he told an interviewer in 1967. "The law

had spoken." 23

Later that night several clergymen made a final effort

to save the men. The Reverend Robert S. Anderson, spiritual

advisor to John Taylor, sent a telegram to Battle contending

that two of the prisoners, Frank Hairston and DeSales

Grayson, were protesting their innocence, claiming they had

never touched the woman. Anderson asked the governor to

authorize lie detector tests but Battle refused, reportedly

because the blood pressure of men facing execution would

render the tests inaccurate. A delegation of ministers

sought to see the governor personally to make the same

reguest but had to settle for delivering a written statement

to his secretary. 24

Shortly after midnight on February 2, Martin, Tucker,

and another NAACP attorney, Frank Reeves, met in Chief

Justice Fred M. Vinson's hotel room to argue for a stay of

execution. After discussing the case for more than an hour,

Vinson rejected the plea because the Supreme Court had

already twice refused to review the case. Barely six hours

before the executions were to begin, the attorneys reported

that the NAACP had exhausted all legal avenues without

success and "knew of no further possible action that could

be taken." 25

For the most part the seven men confined to death row

in the Virginia State Penitentiary were unaware of the last-
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minute efforts being made on their behalf. During their

nineteen months of incarceration the prisoners 1 chief

contacts with the outside world had been the clergymen who

acted their spiritual advisors. Family members saw them on

holidays but the cost and distance of the trip precluded

more than occasional visits. The clerical influence on the

men was considerable. Only DeSales Grayson, a Roman

Catholic, had professed any religion before the trials, but

under the guidance of the ministers the rest of the men were

baptized in prison. In addition to a daily prayer service

the men occupied themselves by answering the many letters

that they received, most of them from CRC members and some

from foreign countries. Joe Henry Hampton asked the

Colorado State Civil Rights Congress to write them

regularly, and Booker T. Millner encouraged the Committee to

Save the Martinsville Seven to write to their parents.

James Hairston told a Chicago woman that he appreciated her

comparison of his plight to that of the Scottsboro boys.

Grayson also heard periodically from William Patterson, who

assured him that "we will not desert you" in the "fight for

your freedom and the freedom of the other young men who are

there behind bars with you." 26

Shortly after midnight, February 2, Joe Henry Hampton,

Howard Lee Hairston, Booker T. Millner, and Frank Hairston,

Jr. , said good-bye to their families and ate their last

meals. According to the clergymen who were with them, the
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prisoners spent their last hours singing, praying, and

talking to one another. They remained, said the ministers,

"calm, composed, and in high spirits to the last minute."

At approximately 7:30 A.M., prison guards led George Hailey,

a white man convicted of raping and murdering a twelve-year-

old girl, to the electric chair. About thirty minutes

later, the guards returned for Hampton.

The execution chamber, like death row, was housed in

the basement of Building "A" of the penitentiary.

Constructed in 1905, Building "A" was the only structure to

survive the renovation of the prison in 1928. The electric

chair had been installed in 1908 when the General Assembly

ordered the penitentiary to assume responsibility for

executions from the local jurisdictions. The chair sat

alone in the middle of one of the pastel green walls in the

room, which measured about twenty-four feet sguare. As

guards attached electrodes to Hampton's head and left ankle,

twelve witnesses, eight of them from Martinsville, took

their places in a row of chairs at the opposite end of the

room. Hampton offered prayers as the guards strapped him

down; the others would do the same when their turns came.

The executioner pulled a switch that sent 2800 volts of

electricity through Hampton's body. At 8:12 the prison

doctor pronounced him dead. 27

The other men followed "in an orderly manner, according

to Superintendent Frank Smyth. While Howard Hairston was
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being executed, Millner reached through the bars of his

cell, held Frank Hairston's hand and asked God to "forgive

the men who are doing this to us." Howard died at 8:32 and

Millner died seventeen minutes later. As the captain of the

guard led Frank Hairston to the chair, the Richmond Afro-

American reported, Hairston shook hands with the officer,

who told him, "Frank, you have been a model prisoner." Once

fastened to the chair, he looked at the witnesses and told

them, "Gentlemen, I want you all to meet me in Heaven." The

first jolt of electricity failed to kill him and Smyth

ordered the executioner to pull the switch again. At 9:05

the doctor removed his stethoscope from Hairston's chest and

pronounced him dead. In less than two hours five bodies had

accumulated on stretchers that lined the walls of the

execution chamber, the largest number of men executed in one

day by the state since 1908. 2&

Although no protest took place on the prison grounds,

the vigil of prayer continued at Richmond's capitol sguare.

The CRC and the Committee to Save the Martinsville Seven,

claiming that this case made "the murder of Sacco and

Vanzetti seem a trivial act of irresponsible officials,"

called on several persons of authority to intervene. In New

York, a delegation at the United Nations sought intervention

from the Commission of Human Rights while a crowd of 2500

people assembled in Harlem to protest the executions that

occurred that morning. Many of these people later met at
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City Hall to persuade Mayor Vincent Impelliterri to force

Governor Battle "to stop this mass blood-shed." One hundred

Chicagoans called on Illinois Senator Paul Douglas, one of

Truman's staunchest supporters, to demand the president's

intervention. In Richmond, volunteers distributed handbills

and black armbands, while theatre and store owners, some of

them white, urged their customers to call the governor.

Some restauranteurs closed their doors to deliver coffee and

food to the freezing demonstrators. On Sunday, February 4,

218 people marched down Broad Street, Richmond's main

thoroughfare, to join the vigil. 29

Protestors also continued the letter and telegram

campaign to the governor and long-distance telephone calls

tied up the switchboard at the executive office for hours.

Battle refused to accept phone messages, and Western Union

briefly halted delivering telegrams to the governor. Mail

continued to pour into the governor's office, the most

strident of which informed him that "you white sons of

bitches will suffer for crucifying these innocent boys. . .

. Soon the glorious Negro race will revolt and rule in your

place and you will be strung up from the Courthouse flagpole

and your carkass [sic] thrown to the dogs. YOU MUST DIE!! I"

Battle denounced the bulk of the messages as communist

propaganda and refused to hear any more misguided pleas,

leading one man to accuse him of "legalized murder by

absenteeism. " 30
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In Washington, CRC officials planned a mass

demonstration to begin on Sunday with a "big memorial

meeting" at the Vermont Avenue Baptist Church and culminate

with a procession in which four coffins would be carried to

the White House. However, church officials cancelled the

meeting after they learned that William Patterson would be

one of the speakers. "The church belongs to the people,"

the Reverend C. T. Murray explained, "and I just cannot have

organizations that are on the subversive list using its

facilities." Instead, between one hundred and three hundred

demonstrators marched in a circle in front of the White

House. District of Columbia police chief Robert Barrett

called the picket line the longest he had seen and called a

hundred extra policemen to "be on the alert." The group

included Josephine Grayson and her five children, who tried

unsuccessfully to see President Truman and Vice president

Alben Barkley. 31

Later that evening Martin Martin permitted Aubrey

Grossman to make a plea for a stay of execution to U. S.

Supreme Court Justice Harold Burton. Martin allowed

Grossman the use of the NAACP ' s legal records but he

emphasized that he was "not associated with Grossman's

organization." At nine o'clock that night, Grossman and two

Washington attorneys who occasionally represented CRC

clients, Belford Lawson and Joseph Forer, met Justice Burton

in his chambers. As in the previous appeals the attorneys
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argued that Virginia's pattern of death penalty sentencing

for rape violated the equal protection clause, but they made

two additional arguments. First, they contended that the

defendants had been denied their Sixth Amendment right to

effective assistance of counsel because "any white lawyer .

. . who represented the petitioners vigorously" would

"become an object of hatred in the white community thereby

incurring serious consequences to his practice and his

social life." In fact, they complained, "the defense of the

petitioners by the appointed counsel was apathetic."

Second, the lawyers argued that the death sentences

constituted cruel and unusual punishment in violation of the

Eighth Amendment. This argument was probably inspired by

Burton's vigorous dissent three years earlier in Louisiana

ex rel. Francis v. Resweber , a case involving a botched

execution attempt, in which he argued that the cruel and

unusual punishment clause applied to the states. In this

case, however, Burton reverted to his traditional deference

to jury discretion and his reluctance to interfere in state

criminal proceedings. Burton therefore declined to stay the

executions because there was no evidence that the juries or

the attorneys had acted improperly. 32

Early in the morning of Monday, February 5, John Clabon

Taylor, James Luther Hairston, and Francis DeSales Grayson

ate their last meals and silently waited in their cells,

listening to the radio. Extra guards were posted outside
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the prison to counter any protests but the only observers

staring through the prison gates were twenty men who hoped

to take the place of any witnesses who failed to appear. At

half past seven the prisoners marched to the green chamber,

and at 7:41 the prison doctor pronounced Taylor dead. The

executions proceeded for the most part "with calm

efficiency," although the Afro-American reported that the

last two prisoners presented some difficulties. Hairston

had to be electrocuted twice before he died at 8:00, and

Grayson protested that he was innocent until he died fifteen

minutes after Hairston. As news of the executions reached

the lawn of the capitol , the vigil of prayer disbanded and

the demonstrators, many who had been away from their homes

for almost a week, returned home. Only one task remained,

and that would be completed as soon as the hearses backing

out of the penitentiary driveway reached their destinations.

Millner and Hampton had already been buried the previous day

in Patrick and Pittsylvania Counties, respectively. The

funeral of Frank Hairston had just ended when the bodies of

John Taylor and James Hairston arrived at the Allen Funeral

Home in Martinsville. Hairston was buried on Tuesday,

February 6, with his half-brother, Howard, but Taylor's

funeral was delayed until Thursday because of cold weather.

On Friday, services were held for Grayson, the only man with

no family ties in Martinsville, in St. Joseph's Catholic

Church in Richmond. After two years, five stays of
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execution, and sixteen judicial actions, the legal odyssey

of the Martinsville Seven had ended. 33
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CHAPTER 9

CONCLUSION

The memory of the Martinsville Seven quickly faded from

the minds of most Americans, but for a brief period in the

1950s their experience provided a rallying cry for radicals

and civil rights activists. The leaders of the Virginia

State Conference proclaimed that "the indefensible tragic

result of the Martinsville case will . . . strengthen the

determination of the NAACP to continue its fight for equal

and exact justice for all under our Constitution." William

Patterson and Aubrey Grossman recruited Josephine Grayson to

join the Civil Rights Congress's campaign against the

executions of Willie McGee and other black defendants. The

CRC cited the case eight times in its petition to the United

Nations charging the federal and state governments with

genocide. As late as 1969 many black voters opposed William

C. Battle's gubernatorial bid because of his father's

refusal to grant clemency. Most important, the

circumstances surrounding the case revealed much about the

administration of justice in the South after World War II

and the manner in which political and social concerns shaped

legal procedure. 1

283
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On the local level, the case reflected the Martinsville

community's attitudes toward race and crime. The rape of a

white woman by seven black men unquestionably stirred the

racial tensions of a community rooted in the tradition of

white supremacy. Yet racial prejudice explained only in

part the harsh penalties assessed against the defendants.

Most citizens of Martinsville, black and white, testified

that the rape of Ruby Floyd had disturbed the positive

relations that existed between the races. Local residents

believed that the assault on Mrs. Floyd threatened the

safety of the town's white citizens, particularly women, and

undermined the stability of relations with the black

community. Swift action against the offenders, conservative

white Virginians believed, would restore the previously

harmonious, if unequal, social order. 2

Contrary to the stereotypical images of racist lynch

mobs avenging the honor of Southern white womanhood,

however, local officials took care to maintain procedural

regularity. Law enforcement officials used modern

investigative techniques, defense attorneys provided at

least adequate counsel, and Judge Whittle warned the lawyers

to keep racial issues out of his courtroom. No lynch mobs

demanded immediate justice nor did large crowds even

assemble at the Henry County Courthouse during the trials.

These actions illustrated Virginia's traditional reliance on

the legal system to enforce racial values. Between 1908 and
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1951 North Carolina was the only Southern state with fewer

reported lynchings of blacks than Virginia. Only one

reported lynching occurred in Virginia after 1930 and none

after the General Assembly passed an anti-lynching statute

in 1936. During the same period, only three states—Texas,

North Carolina, and Georgia—executed more blacks for rape

than Virginia. Virginia prosecutors knew how to enforce the

existing racial order within the constraints of new

procedural guidelines, eliminating the need for mob

violence. 3

Oliver Hill cynically described the reasoning behind

this process. "We don't need to lynch the niggers," white

Virginians believed. "We can try them and then hang them."

The process actually operated more subtly, however,

emphasizing criminal control as much as racial control. The

goal of the local police, prosecutors, judges, and jurors,

evident in the swift apprehension of the suspects and the

rapid succession of the trials, was to secure a conviction

of the guilty parties as guickly as possible to restore

community stability. Each refusal by a higher court to

overturn the convictions confirmed the guilt of the seven

and vindicated the operation of the local judicial process.

Ironically, the adherence of the Martinsville legal

establishment to due process guarantees, many of them

intended to protect African-Americans from the prejudice of

local juries, fortified the power of the Martinsville juries
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to punish the defendants in accordance with community

standards. Racial attitudes figured into the sentencing

equation, but the juries also evidenced a concern for public

safety and community stability. As an editorial in the

Louisville Times explained, "Justice is done where justice

to criminals is justice to all good citizens." 4

Similarly, the NAACP's attack on the racial basis of

capital sentencing also implicated the legal values of

Virginia society. Because of the Martinsville court's

attention to due process requirements the NAACP was forced

to develop equal protection arguments that challenged the

racial disparity of death sentences for rape. This call for

the equal treatment of all defendants, however, invoked

constitutional values that ran counter to state officials'

conception of proper procedure, in which adherence to

minimal due process protections guaranteed the state wide

latitude to control crime. By invoking broad equal

protection and due process principles, the NAACP not only

challenged the racial values of the Martinsville community,

but, just as important, it scrutinized the legal principles

that sanctioned the practice of racial control.

The participation of the CRC also influenced the

outcome of the case because the fear of suspected Communist

organizations, fueled by the cold war with the Soviet Union,

exacerbated the desire for domestic security and community

stability. Most blacks and whites at the time agreed on at
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least one point—groups like the CRC aided criminal

defendants only in cases that served the party's immediate

interests. To the Richmond Times-Dispatch , the "malicious

and willful distortions" of the facts by the CRC provided "a

perfect illustration of the manner in which Communists

operate." Time magazine criticized the "well-greased

Communist apparatus" that was "making propaganda hay out of

the Martinsville Seven—with suitable adjustments in the

facts." The delegation to Richmond, according to the

Roanoke World News , represented "the rankest sort of Red

propaganda." The efforts to make martyrs of the seven,

declared the Danville Register , comprised one small part "of

the Red campaign to divide the only powerful foe facing the

Kremlin." After the executions, the Richmond Afro-American

reported that most of Martinsville's black community

believed the men would have been awarded clemency if not for

the marches on Richmond and Washington. The newspaper also

concluded that "the only victor in the whole sordid business

of the Martinsville Seven was Russian propaganda." 5

These assessments of the CRC underestimated the

organization's depth of concern for the Martinsville Seven.

Throughout the prisoners' incarceration William Patterson

kept the men abreast of efforts on their behalf. After the

executions he consoled their relatives. With the assistance

of churches in New York City the CRC secured employment and

housing for Josephine Grayson and her five children.
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Nevertheless, certain actions by the CRC reinforced the

impression that the CRC only took an interest in the case

for its propaganda value. The evident guilt of the

defendants led the CRC to fabricate stories of their

innocence, confirming to many observers the lengths to which

Communists would go to discredit the American system. It

routinely used fund-raising meetings for the seven to

introduce churches and labor unions to the party platform

and to publicize the plight of Communist defendants being

tried for subversion in federal courts. "One cannot

separate the execution of these seven Negroes from the

conviction of the eleven Communist leaders through an

indictment drawn from the Smith Act," wrote CRC celebrity

Howard Fast. Some of the money raised on behalf of the

seven was diverted to support the CRC s other causes, a

tactic that bothered even some local CRC branches. The

executive secretary of the Civil Rights Congress of

Illinois, for instance, sarcastically asked Aubrey Grossman

what he should do with money left over from a meeting

attended by Josephine Grayson, "other than contributing it

to your office." The CRC ' s concern for the defendants,

therefore, was balanced by the potential for publicity and

membership that a case like the Martinsville affair could

provide. 6

In a similar fashion, the NAACP s interest in the case

extended beyond the welfare of its clients in an effort to
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link civil rights for African-Americans to the cold war

liberal agenda. Beginning in the late 1940s many civil

rights activists argued that the most effective way to

promote worldwide democracy and counter Soviet criticism was

to guarantee racial equality at home. Walter White,

executive secretary of the NAACP, complained that "the

Martinsville Seven case has already proved to be as generous

a gift to Communist propaganda as could be devised." He

urged Governor Battle to grant executive clemency "not only

as an act of mercy, but also in the interest of national

security." The Southern equation of communism and civil

rights activism, however, rendered mercy and security

incompatible, especially after the NAACP began challenging

the core values of the criminal justice system in a manner

similar to radical attacks. Battle especially, but also

some jurists, such as Judge Doubles, clearly expressed their

desire not to appear to be influenced by subversive

organizations. "The chances for executive clemency would

have been better," concluded the Norfolk Journal and Guide
,

"if the national and international crusade had not

occurred.

"

7

In addition to the intransigence of Southern racial and

legal traditions and the interference of suspected radical

organizations, the internal policies of the NAACP weakened

the defense effort. At the conclusion of the case J. M.

Tinsley, president of the Virginia State Conference, and
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Lester Banks, the conference's executive secretary,

complained that "the attitude of the National office has

been first hot and then cold." Local branches outside of

Virginia could not engage in any publicity or fund-raising

activity because they received no direction from New York.

The Civil Rights Congress "did a mammoth job of arousing the

people," Tinsley continued, "all of which could have and

should have been done by the NAACP." Had the national

office acted more forcefully, "it would not now find itself

in the embarrassing position of having to explain and inform

its branches as to the NAACP s connection with the case."

Tucker and Banks also complained that the national office

had not provided any monetary assistance to defray the

$4,000 debt incurred in the case, which made it difficult

for the conference to pursue its transportation and school

desegregation cases. As a result, the executive committee

of the NAACP* s Legal Defense Fund voted to contribute $1,500

toward the Virginia State Conference's debt. At a February

meeting of the NAACP" s board of directors, the members

agreed that the NAACP should enter rape cases as early as

possible "without waiting to take up the matter of expenses

or anything else." Some of them also speculated that

"perhaps because it was felt that these men were guilty, the

Board lost sight of the larger problem. The issue was not

whether the men were guilty of rape but whether a Negro

should die for rape when no white man dies for it." 8



291

The revelation of capital sentencing disparity in

Virginia was one of the most significant contributions of

the Martinsville case. The Christian Century recommended

the abolition of the death penalty because the "striking

difference in the punishment inflicted on members of the two

races will certainly be used by Communist propaganda around

the globe." Even people who did not oppose the death

penalty expressed shock at the ineguality of sentences. 9

The findings also found their way into other courtrooms.

After the executions, attorneys from around the country

sought advice from the Hill, Martin, and Robinson firm on

collecting, organizing and presenting data related to

executions. Martin shared his files with Ralph Powe, an

attorney for the CRC, who utilized similar studies in the

Willie McGee case in Mississippi and the Ocie Jugger-Paul

Washington case in Louisiana. Frank Donner, counsel for the

CIO, publicized Martin and Tucker's findings in his Civil

Liberties Reporter . Attorneys continued to raise the

disparity argument in Virginia courts, albeit

unsuccessfully, throughout the 1960s. In fact, the egual

protection argument, based on empirical evidence of

sentencing patterns, became the most common attack on the

death penalty until lawyers from the NAACP Legal Defense

Fund began exploring Eighth Amendment arguments in the late

1960s. 10
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Perhaps more important, the Martinsville case

represented an attempt to link the NAACP's criminal

litigation efforts to the more conventional aspects of the

civil rights movement, such as the desegregation of schools,

transportation, and public facilities. The attorneys for

the seven decided against using arguments based on the

Eighth Amendment because, Roland Ealey explained, they

wanted to emphasize equal protection and due process, "the

bedrock of legal rights." At the same time that Martin

Martin was developing his broad attack on the application of

the death penalty, his partners, Oliver Hill and Spottswood

Robinson, were abandoning the traditional desegregation

strategy in favor of a direct attack on the "separate but

equal" doctrine. 11 Both instances represented the beginning

of a campaign to use equal protection arguments, founded

upon empirical and sociological data, to directly challenge

systemic racism and discrimination in the American legal

system.

A confluence of competing social, political, and

jurisprudential values defined the legal system that judged

the Martinsville Seven. At a time when civil rights for

African-Americans and the procedural rights of the accused

were only beginning to gain credibility in the federal

courts, Southern black defendants, especially when guilty,

occupied an untenable legal position. During a period of

domestic and international tension, NAACP attorneys had to
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distance their organization from radical groups like the CRC

while contending with a system of criminal justice that

favored security for the community over protections for the

accused. The race of the defendants exacerbated these

tensions, but only a change in the political and legal

culture of the United States would obtain the remedies

sought by civil rights leaders.
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