


AUBURN UNIVERSITY
LIBRARIES

Presented by

The Howard Lartar

Family



NOS CIRCULATING







Digitized by the Internet Archive

in 2010 with funding from

Lyrasis IVIembers and Sloan Foundation

http://www.archive.org/details/notestophillippsOOcowe



NOTES

TO

PHILLIPPS' TREATISE

ON THE

LAW OF EVIDENCE.

BY ESEK COWEN,.
LATE ONE OF THE JUDGES OF THE SUPREME COURT OF THE STATE OF NEW-YORK.

ASSISTED

BY NICHOLAS HILL, Jr.

COUNSELLOR AT LAW.

WITH ADDITIONAL

NOTES AND REFERENCES TO THE ENGLISH AND AMERICAN CASES,

TO THE PRESENT TIME,

BY J. MARSDEN VAN COTT,
COUNSELLOR AT LAW.

PART FIRST.

THIRD EDITION.

NEW YORK:
BANKS, GOULD & CO., 144 NASSAU STREET.

ALBANY:
GOULD, BANKS & GOULD, 104 STATE STREET.

1850.



Entered according to Act of Congress, in the year eighteen hundred and thirty-nine,

BY GOULD, BANKS &, CO.,

in the OfBce of the Clerk of the Southern District of New-York.

Entered according to Act of Congress, in the year eighteen hundred and forty-nine,

BY BANKS, GOULD & CO.,

in the Office of the Clerk of the Southern District of New-York.

ALEXANDER S. GOULD, PRINTER,
No. 144 Nassau Street, New-York.

AUBURN UNIVERSITY

RAIPH BROWN DRAUGHON LIBRARY

AUBURN UNIVERSITY, ALABAMA 36849



3-7

PREFACE

TO THE PRESENT EDITION

Since the publication of the last American edition of Phillipps on Evidence, with Cowen

& Hill's Notes, Mr. Phillipps, (profiting by the labors of his American editors,) has pub-

lished a new and greatly improved edition of that part of his Treatise which relates to the

general rules of evidence. The text of this work is a reprint of Mr. Phillipps' last edition.

A large portion of it has been re-wriiten, its arrangement materially altered, and several

new heads added. The alterations made by him in the arrangement of the text have re-

quired a corresponding change in the arrangement of the notes. Although a task of great

labor, that requirement has been met.

The principal duty of the American editor, shortly stated, was, to indicate the alterations

made in the law of evidence, since the last edition was published. This he has labored dili-

gently to accomplish ; and he indulges the belief, that no case, material to this purpose, has

been overlooked or omitted. A vast number of decisions upon points in the law of evidence,

have been made, by the English and American courts, within the last ten years, but only

a small number of them have involved anything really new. These had to be carefully

sifted, that the few grains of wheat might be separated from the many bushels of chaff

The work was not designed to be either an abridgment or a digest, but an elementary expo-

sition of the law of evidence, with copious practical illustrations drawn from the adjudged

cases. It has been the anxious wish of the editor, (as of the publishers,) to avoid unneces-

sarily increasing the bulk of a work already voluminous, but, at the same time, to omit

nothing that would essentially increase its usefulness and value. In the execution of this task,

it has been his aim, where the law had been altered, to indicate the alteration ; where a point

was in doubt, to bring forward any recent adjudication that would tend to clear it up ; and

where a judgment was remarkable for its learning, or expounded a rule with uncommon

force, to note the case, although the point adjudged was not new. And he has, generally

omitted to cite those cases, (and they are very numerous,) which were not admissible in one

of these aspects.

It is understood that the late Mr. Justice Cowen had intended, on his approaching retire-
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ment from the Bench, to write an elaborate Treatise on the Law of Evidence. His long and

distinguished career, and his laborious habits, as a lawyer, reporter, and judge, had placed

at his disposal the most ample materials for such a work. But his lamented death has de-

prived the profession of a treatise in which the learning of this important head of the law

would have been completely expounded and exhausted. It may be said of that learned and

laborious judge with great truth, in his relation to this subject, that other men have entered

into his labors. To his predilection for this great head of the law, (which was as decisively

evinced as that of the illustrious Lord Chief Baron Comyns for his favorite title. Pleader,)

and his indefatiguable industry, (aided by his learned associate, Mr. Hill.j in accumulating

its various learning, as displayed in the voluminous notes to Mr. Phillipps, we are, doubtless,

indebted for the practical Treatise on Evidence by Professor Greenleaf, the chief materials

of which were evidently drawn from the publications of Phillipps, Cowen & Hill.

It is confidently believed that the text of Mr. Phillipps, and the accompanying notes, pre-

sent a complete and accurate view of the present state of the law of evidence. The additions

made by the present editor, when in the body of the notes, are contained between double

asterisks. The other cases he has cited are noted in the index. Besides its adaptation to

the latest edition of the text, and bringing down the English and American decisions to the pre-

sent time, this edition of the notes contains several improvements upon the last. Reference

to the text and notes is facilitated by a table of contents, and the index is somewhat en-

larged and, it is hoped, commensurably improved.

J. M. V. C.

New York, October, 1849.



PREFACE
TO THE LAST EDITION.

The notes of Messrs. Cowen & Hill are confined to the first volume. In those which

they understand are about to be pubJished with the second volume, tliey have neither of

them had any share whatever, except that the senior editor loaned the use of his office and

books to a member of the bar employed "^y the bookseller to compiliB them.

In preparing the notes for the first volume, one object has been to Introduce such English

cases as were printed intermediate the time of publishing the London edition and the

printing of the present notes ; and occasionally some of the most useful among the earlier

cases, which were omitted in the text. Several cases cited there have also been referred

to in the notes, for the purposes of correction, or more enlarged illustration

The following American books have been consulted, besides some others:

United States - Admiralty Decisions, 2 vols. American Law Journ. 6 vols. Bald-

win's Rep. 1 vol. Bee's Admiralty Kep. 1 vol. Brockenbrough's

Rep 2 vols. Burr's Trial, 2 vols. Chase's Trial, 1 vol. Cranch's

Rep. 9 vols. Dallas' Rep. 4 vols Day's Rep. (a few cases decided

by the U. States Courts) 3d and 4th vols. Gallison's Rep. 2 vols.

Gilpin's Rep. 1 vol. Journal of Jurisprudence, 1 vol. Law Intelli-

gencer, 3 vols. Martin's Rep. 1 vol. Mason's Rep. 5 vols. Paine's

Rep. 1 vol. Peter's C. C. Rep. 1 vol. Peter's S. C. Rep. 16 vols.

Sumner's Rep. 3 vols Trial of Smith & Ogden, 1 vol. U. S. Law
Journal, 1 vol. U. S. Law Register, 2 vols. Wallace's Rep. 1 vol.

Washington's C. C. Rep. 4 vols. Wheaton's Rep. 12 vols. Howard

U S. Rep. 6 vols. Story's C. C. U. S. Rep. 3 vols. Woodbury & Mi-

not's C. C. Rep. 1 vol. M'Lean's C. C. Rep. 3 vols. Van Ness' Prize

Cases, 1 vol. Wares' Admiralty Rep 1 vol.

Alabama - - - - Alabama Rep. 1 vol. Porter's Rep. 9 vols. Stewart's Rep. 3 vols.

Stewart & Porter's Rep 5 vols. Alabama Rep by the Judges, 13 vols.

Connecticut- - -Connecticut Rep 18 vols. Day's Rep. 5 vols. Kirby's Rep. 1 vol.

Root's Rep. 2 vols.

Delaware - - - Harrington's Rep. 3 vols.

Georgia - - - - Charlton's Rep. 1 vol. Dudley's Rep. 1 vol. R. M. Charlton's Rep. 1

vol. Kelly's Rep 4 vols.

Illinois - - - - Breese's Rep. 1 vol. Scammon's Rep. 4 vols. Gilman's Rep. 4 vols.

Indiana" - - - -Blackford' Rep. 7 vols.

Kentucky- - - -Bibb's Rep. 4 vols. Dana's Rep. 9 vols. Hardin's Rep. 1 vol.

Hughes' Rep. 1 vol. Littell's Rep. 5 vols. Littell's Select Cases, 1

vol. Marshall, A. K.'s Rep. (generally cited as Marshall's Ken. Rep )

3 vols. Marshall, J. J.'s Rep. 7 vols. Monroe's Rep. 7 vols. Ken-

tucky Decisions, 2 vols. Ben. Monroe, 8 vols.

Louisiana- - - -Louisiana Rep. 19 vols.

as N. S. or new series
]

Rep. 2 vols.

Maine - - . . - Fairfield's Rep. 3 vols

Martin's Rep. 20 vols., [cited after the 12th

Robinson's Rep. 12 vols. Louisiana Annual

Marylanb

Greenleaf's Rep. 9 vols. Maine Rep. 12

vols, often cited as Shepley's Rep. Appleton's Rep. 2 vols.

Bland's Ch, Rep. 3 vols. Gill & Johnson's Rep. 12 vols. Harris &
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Massachusetts

Michigan - .

Mississippi

Missouri - -

New Hampshire

New Jersey - -

New York

North Carolina

Ohio

Pennsylvania

South Carolina

Johnson's Rep. 7 vols. Harris & M' Henry's Rep. 4 vols. Maryland
Rep., (often cited as Harris & Gill's Rep.) 2 vols. Gill's Rep. 3 vols.

- Dane's Abridgment, 9 vols. Massachusetts Rep. 1'! vols. Pickering's

Rep. 24 vols. Metcalf's Rep. 11 vols.

- Douglass' Rep. 1 vol. Harrington's Rep. 1 vol. Walker's Ch. Rep. 1 vol.

- Walker's Rep. 1 vol. Howard's Rep. 7 vols. Freeman's Chancery

Rep. 1 vol. Smedes & Marshall's Rep. 11 vols. Smedes & Mar-
shall's Chancery Rep. 1 vol.

- Missouri Rep. 4 vols.

- New Hampshire Rep. 13 vols.

-Coxe's Rep. 1 vol. Green's Rep. 3 vols. Halstead's Rep. 7 vols.

Pennington's Rep. 2 vols. Southard's Rep. 2 vols. Harrison's Rep.

4 vols. Saxton's Chancery Rep. 1 vol. Green's Chancery Rep. .S vols.

- Anthon's N. P. Rep. 1 vol. City Hall Recorder, 6 vols. Coleman's

Cases, 1 vol. Cowen's Rep. 9 vols. Edward's Ch. Rep. 3 vols.

Hall's Superior Court Rep. 2 vols. Hopkin's Ch. Rep. 1 vol. John-

son's Cases, .3 vols. Johnson's Ch. Rep. 7 vols. Johnson's Rep. 20

vols. Judicial Opinions of the Mayor's Court, 1 vol. Judicial Repo-

sitory, 1 vol. Kent's Commentaries, 4 vols. New York Cases in

Error, (Caines) 9 vols. New York Term Rep. (commonly cited as

Caines' Rep.) 3 vols. Paige's Ch. Rep. U vols. Revised Statutes, 3 vols.

Wendell's Rep. 26 vols. Wheeler's Criminal Cases, 3 vols. Hill's

Rep. 7 vols. Denio's Rep. 4 vols. Barbour's Ch. Rep 3 vols. Sand-

ford's Ch. Rep. 3 vols. Hoffman's Ch. Rep. 1 vol. Clarke's Ch. Rep.

1 vol. Barbour's Law Rep. 3 vols. Comstock's Ren. 1 vol. Sandford's

Superior Court Rep. 1 vol. Howard's Practice Rep. 3 vols.

- Cameron & Norwood's Rep. 1 vol. Devereux's Eq. Rep. 2 vols.

Devereux's Rep. 4 vols. Devereux & Battle's Eq. Cases, 2 vols.

Devereux & Battle's Rep. 4 vols. Hawk's Rep. 4 vols. Haywood's

Rep. 2 vols. Martin's Rep. 1 vol. Murphey's Rep. 3 vols. North

Carolina Law Repository, 3 vols. Taylor's Rep. 1 vol. Iredell's Rep.

8 vols. Iredell's Eq. 5 vols.

- Hammond's Rep. (or Ohio Rep.) 9 vols. Ohio Sup. Court Reports,

(Wright) 1 vol. Wilcox's Rep. 1 vol. Stanton's Rep. 3 vols. Gris-

wold's Rep. 4 vols.

- Addison's Rep. 1 vol. Ashmead's Rep. 2 vols. Binney's Rep. 6 vols.

Browne's Rep. 2 vols. Dallas' Rep. 4 vols. Miles' Rep. 2 vols.

Pennsylvania Rep. 3 vols. (Penrose & Watts.) Rawle's Rep. 5 vols.

Sergeant & Rawle's Rep. 17 vols. Watt's Rep. 10 vols. Wharton's

Rep. 6 vols. Yeates' Rep. 4 vols. Watts & Sergeant Rep. 9 vols.

Barr's Rep. 9 vols.

- Bailey's Rep. 2 vols. Bay's Rep 2 vols. Carolina Law Journal, 1

vol. Constitutional Rep. (Treadway) 2 vols. Equity Rep. (Desaus-

sure) 4 vols. Harper's Eq. Rep. 1 vol. Harper's Rep. 1 vol. Hill's

Ch. Rep. 2 vols. Hill's Rep. 3 vols. M'Cord's Ch. Rep. 2 vols.

M'Cord's Rep. 4 vols. Nott & M'Cord's Rep. 2 vols. Reports Con-

stitutional Court (Mills) 2 vols. Brevard's Rep. 3 vols. Riley's Law
& Eq. Rep. 2 vols. Rice's Law Rep. 1 vol. Rice's Eq. Rep. 1 vol.

Bailey's Eq. Rep 1 vol. Dudley's Law & Eq. Rep. 1 vol. Cheeves'

Law & Eq. Rep. 1 vol. McMullan's Law Rep. 2 vols. McMullan's

Eq. Rep. 1 vol. Spear's Law Rep. 2 vols. Spear's Eq. Rep. 1 vol.,

Richardson's Law Rep. 3 vols. Richardson's Eq. Rep. 2 vols. Strob-

hart's Law Rep. 2 vols. Strobhart's Eq. Rep. 1 vol.
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Tennessee - - . Cooke's Rep. 1 vol. Haywood's Rep. (cited as 3, 4 and 5 Hayw.)
• 3 vols. Martin & Yerger's Rep. 1 vol. Peck's Rep. 1 vol. Tennes-

see Rep. (Overton) 2 vols. Yerger's Rep. 10 vols. Meigs' Rep. 1 vol.

Humphrey's Rep. 8 vols.

Vermont - - - -Aiken's Rep 2 vols. Brayton's Rep. 1 vol. Chipman, N.'s Rep. 1

vol. Chipman, D-'s Rep. I vol. Tyler's Rep. 2 vols. Vermont Rep.

9 vols. Shaw's Rep. 2 vols. Weston's Rep. 4 vols. Slade's Rep. 1

vol. Washburn's Rep. 4 vols.

Virginia - - - -Call's Rep. 6 vols. Henning & Munford's Rep. 4 vols. Leigh's Rep.

12 vols. Mumford's Rep. 6 vols. Randolph's Rep. 6 vols. Virginia

Cases, 2 vols. Virginia Chancery Rep. 1 vol. Virginia Rep. (Gilmer)

1 vol. Washington's Rep. 2 vols. Robinson's Rep. 2 vols. Grattan's

Rep. 5 vols.

Also the following Irish Books : Ball & Realty's Rep. 2 vols. ; Batty's Rep. 1 vol. ; Beat-

ty's Rep. 1 vol. ; Conroy's Rep. 1 vol. ; Davies's Rep. 1 vol. . Fo.x & Smith's Rep 2 vols.

;

Gilb. Eq. Rep. 1 vol. (contains a few Irish cases ) ; Hayes' Rep. 1 vol. Hogan's Rep. 2 vols.

;

Hudson & Brooke's Rep. 2 vols. ; Irish Term Rep. 1 vol. ; Jones' Rep. 1 vol. ; Macualiy's

Evidence, 1 vol. ; Ridgway's Rep. 3 vols. ; Schoales &. Lefroy's Rep. 2 vols, j Smith & Bat-

ty's Rep. 1 vol. Vernon & Scriven's Rep. 1 vol.

The English Books of Evidence, Gilbert, Peake, Starkie, Roscoe, Gresley, Matthews,

Wigram, Wills, Taylor, Tamlyn, Van Heythusen, &c. have also been freely consulted ; and

such additions made from these, as were deemed to be useful.

In the present text of Phillipps' Evidence, we have probably the last edition of his book,

which we are to expect on the original plan. That plan was to comprise the doctrines of

evidence generally applicable to all actions, in the first volume,fteserving those which were

more appropriate to certain kinds of actions, for the second. In our annotations we have

not adhered to this division with much care. Whenever we have found that decisions were

useful as illustrating a general head, we have used them ; and in this way anticipated the

greater part, though by no means the whole of the matter which would, under Mr. Phil-

lipps' arrangement, have fallen in with some division of the second volume. One instance

of this will be found in the cases as to the competency of witnesses in actions on bills of

exchange, &c. After these notes were partly printed, we received a work compiled by

Messrs. Amos and Gale, from the materials of Phillipps' two volumes, and later books, in

which we perceive, that the part of our plan just mentioned has been pursued under a new
arrangement of the general heads of Phillipps' first volume. Mr. Phillipps himself partici-

pated in the arrangement and correction of the work. That also was consulted in our later

notes ; and as far as we have been able to observe, about all the matter, and most of the

English cases there added will be found in our notes.

The above remarks and enumeration of books must be taken with the qualification, that

the latest of the books mentioned were not published, and therefore could not be consulted

in respect to many, not to say most of the notes, when the latter were printed. So far as

books were published, and could be procured at the time, they were faithfully examined
;

and the points of evidence decided, carefully extracted, and arranged under their appropri-

ate heads. The arrear of books on any very valuable head, is believed to be few in num-
ber ; and those are still fewer which materially affect the existence or the application of

any important rule of evidence.

The work has been conducted under some disadvantages, which justice to the editors re-

quires should be mentioned. The judicial avocations of the senior editor were so constant^

that he originally declined engaging as any thing more than a gratuitous contributor to the

work, in a small degree, his principal motive being the aid in his nisi prius duties, to be

derived from the business of partial compilation, and an occasional examination and study

of the whole as it progressed. Several gentlemen who had undertaken as principals in the
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work, failing to prosecute, or take any share in it, he went through with the greater part

himself, without venturing to make the bookseller any promise as to the time of its com-

pletion, or proposing any charge beyond what might operate as a scanty compensation for

stationary, and the use of his office and library for gentlemen, who might, in their tur^n,

take the place of assistants. The gentleman who finally undertook and persevered in the

latter character, being also engaged in the legal profession, and the principal editor, either

as judge of the fourth circuit or of the supreme court, he need not say most laborious de-

partments of duty, the progress of the notes has been dilatory, fitful and desultory. These

things must be an apology for mistakes, (and there are doubtless several,) which might have

been avoided under more favorable circumstances. To obviate erroneous references, the

titles of cases have uniformly been mentioned, even where dicta alone are cited. The ob-

ject, in respect to matter, has been, in general, rather to furnish illustrations and distinctions

by a short sketch of the case cited, than to repeat the principle which it exemplifies. The

reader will better see from this, the degree in which the original case may be pertinent to

the question he is upon, and though the book has, in that way been made larger, it will, in itself,

come nearer to a general library of cases upon evidence. It was a form which the senior edi-

tor thought he found more useful to himself as a judge, and the junior editor in his profes-

sional business. The elemental rules of eviderjce are short, occupying but a few pages even

in this largest edition of Phillipps. Those principles have been before the English and Ame-
rican public ever since 1816, when Phii'-ops was first published in this country, undergoing

constant application in the books of common law reports on both sides of the Atlantic. To
trace, througli such books, the connection between cases and their principles, as each ques-

tion arises in the couise of practice, is a work of great labor to the lawyer, even in his office.

At nisi prius it is impossible. The expense of purchasing the books which contain the cases

is also considerable. One #bject of the editors has been to lighten these burdens, by pre-

senting in connection with the principle, the manner in which it has been made to act upon

cases in the various combination of their circumstances.

Yet, after all, this, like other abridgments, must be read, in general, as a mere book of

reference; for, in abridgment, as Lord Coke has shown in several places, the most care-

ful compiler from numerous eases, must many times omit material and turning circumstan-

ces. This, Lord Coke shows of Brooke, (vid. Palmer's case, 5 Rep. 25,) and Fitzherbert,

(vid. Mary Portingtou'scase, 10 id. 41.) And again he mentions a case in which Fitzher-

bert, Statham, and Brooke, all disagreed in stating. (Vid. Pilford's case, 10 Rep. 118.)

Each time, he admonishes the reader to be cautious in finally relying upon abridgments even

of these learned and approved authors. In the preface to his 4th vol. p. x. and xi., he

says, " This I know, that abridgments, in many professions, have greatly profited the au-

thors themselves ; but, as they are used have brought no small prejudice to others ; for the

advised and orderly reading over of the books at large in such a manner, as elsewhere I have

pointed at, I absolutely determine to be the right way to enduring and perfect knowledge
;

and to use abridgments as tables ; and to trust only to the books at large ; for I hold him

not discreet, that will sectari rivulos, when he may petere fontes. And certain it is, that

the tumultuary reading of abridgments doth cause a confused judgment, and a broken and

troubled kind of delivery of utterance." We can deny, in regard to these notes, none of

the above assertions, except the first ; and that only so far as it may be understood in a pe-

cuniary sense.

In regard to local or temporary practice, or matters resting merely in discretion, (and the

law of evidence has its share of all these,) no mere compilation can operate as a steady

guide. It ought never to be exclusively relied upon. Such is the law of putting off trials

for the absence of witnesses, and the forms of affidavits for that purpose, with the amount

of costs to be paid. Such also are the forms of proceeding, and the rules of decision upon

attachment against witnesses, and the like, which we have considered in their proper places

for the sake of general instruction.



ALPHABETICAL LIST
OF

AMERICAN AND IRISH BOOKS,
CONSULTED IN THE COURSE OP THESE NOTES.

THE COURTS TO WHICH THEY PERTAIN, AS WHETHER U. S. OR STATES, WILL BE FOUND

STATED IN THE PREFACE, MORE AT LENGTH.

Names of Books.
Addison's Rep. (Penn.)

Alabama Rep.
Admiralty Decision, (U. S.) .

Aikius' Rep. (Verm.)
American Law Journal, (U. S.)

Authon's N. P. Kep. (N. Y.)
Arkansas Rep.
Ashmead's Rep. (Penn.)

Appleton's Rep. (Me.)

Alabama Rep. (by the Judges)
Bailey's Rep. (S. C.j

Bailey's Equity Rep. (S. C.)

Baldwin's Kep. (U. S.)

Bail & Beatty's Kep. (Irish.)

Bay's Rep. (S. C ) .

Beatty's Rep. (Irish,)

Bee's Admiralty Rep. (U. S.)

Bibb's Rep. (Ky.)

Binney's Rep. (Penn )

Blackford's Rep. (Ind.)

Bland's Ch. Rep. (Md.)
Brayton's Rep.

Breese's Rep. (111.) .

Brockenbrough's Rep. (U. S)
Browne's Rep. (Penn )

Burrs' Trial

Batty's Rep. (Irish,)

Brevard's Kep. (S. C.)

Barbour's Ch. Rep. (N. Y.) .

Barbour's Law Rep. (N. Y.)
Barr's Rep. (Penn.) .

Call's Rep. (Va.)

Cameron & Norwood's Rep. (N. C.)

Carolina Law Journal (S. C.)

Charlton's Rep. (Geo.)

Chase's Trial, (U. S.)

Chipman, D.'s Rep. (Verm.) .

N.'s Rep. (Verm.)
City Hall Recorder, (N. Y.)
Coleman's Cases, (N. Y.)
Coleman & Caiue's Cases, (N. Y.)
Caine's Cases in Error, (N. Y.)

" Rep
Cowen's Rep. (N. Y )
Constitutional Rep. (S. C.) .

Rep. Mills, (S. C )

Cooke's Rep. (Tenn.)
Coxe's Rep. (N. J.) .

Cranch's Rep. (U. S.)

Conroy's Rep. (Irish,)

Connecticut Rep. (Conn.)
Clarke's Ch. Rep. (N.Y.) .

Vol. I.

No. vols.

1

1

2
2

6

1

5
2

2
13

2
1

1

2
2
1

1

4

6

7

3

1

1

2
2
2

1

3

3

3

9

6

1

1

1

1

2
1

6

1

1

2

3

9

2
2
I

1

9

1

18

1

(S.

No.
C.)

C.)

C.

Names of Books.

Cheeve's Law and Equity Rep
Charlton, R. M. Rep. (Geo.)

Comstock's Rep. (N. Y.)

Dallas' Rep. (Penn.)

Dane's Abridgment, (Mass.)

Dana's Rep. (Ky.) .

Davies' Rep. (Irish,)

Day's Rep. (Conn.)

Devereux Law Rep. (N C.)
" Equity Rep. (N. C.)
" &, Battle's Law Rep (N
" " Equity Rep. (N

Dudley's Rep. (Geo.)

Desaussure's Equitv Rep. (S. C.)

Denio's Rep. (JSI. Y".)

Dudley's Law and Equity Rep. (S. C.)

Douglass' Rep. (Mich.)

Edwards' Ch. Rep (N. Y.) .

Fairfield's Rep. (Me.)
Fox &, Rmith's Rep. (Irish,)

Freeman's Ch. Rep. (Miss.)

Gallison's Rep. (U. S.)

Gilbert's Rep. (Irish,)

Griswold's Rep. (Ohio,)

Gill & Johnson's Rep (Md
)

Gill's Rep. (Md.)
Gilpin's Kep. (U. S )

Green's Rep. (N. J.)

. " Ch. Rep. (N. J.) .

Greenleaf 's Rep. (Me)
Gilman's Rep. (111.)

Gilmer's Rep. (Va.) .

Grattan's Rep. (Va.)

Hall's Rep. (N. Y.) .

Halsted's Rep. (N. J.)

Hammond's Kep. (Ohio,)

Hardin's Kep. (Ky.)

Harper's Equity and Law Rep. (S
Harrington's Rep. (Del.)

Harris & Johnson's Rep. (Md.)
" & McHenry's Rep. (Md )

Howard's Kep. (Miss.)

Harrison's Rep. (N. J.)

Harrington's Ch. Rep. (Mich.)

Humphrey's Rep. (Tenn.) .

Hill's Rep. vS. C.) .

Hill's Rep. (JN. Y.) .

Hill's Ch. Rep. (y. C.)

Hawk's Kep. (N. €.)

Hayes' Rep. (Irish,) .

Haywood's Rep. (N. C.)
" Rep. (Tena)

•)

1

1

1

4
9
9

1

5
4
2
4
2
1

4
4
1

2
3
3
2
1

2
1

4
12
3
1

3
3

9

4
1

5
2
7
9

1

2
3
7

4
7
4
1

8
3

7

2
4
1

2
3

B—

N
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Names of BooJcs.

Henniiig & Munford's Rep. (.Va.)

Hogan's Kep. (Irish,)

Hopkins' Ch. Rep. fN.Y.) .

Hudt-on & Brooke's Rep. (Irish,)

Hughes' Rep. (Ky.) .

Harris &. Gill's Hep. CMd) .

Hoffman's Ch. Rep. (N. Y.)
Howard's U. S D. C. Rep. .

Howard's Practice Rep. (N. Y.)
Irish Term Kep. (Irish,)

Iredell's Rep. (N. C.)

Equity Rep. (N. C.)

Johnson's Cases, (N.Y.)
Ch. Kep (N. Y.)
Rep. (N. Y.)

Jones' Pep. (Irish,)

Journal of Juri.'prudence, (U. S.)

Judicial Opinions of Mayor's Court,
" Repository, (N.Y.)

Kent's Commentaries, (N. Y.)
Kirby's Rep. (Conn.)

Kellj's " (Geo.) .

Keniucky Decision, (Ky.) .

Law Intelligencer, (IJ. is.) .

Leigh's Rep. (Va.) .

Littell's Rep. (Ky.) .

" l^eleet Cases, (Ky.) .

Louisiana Rep. (La.)
" Annual Rep (La.)

Macnally's Evidence, (Irish,)

Marshalf's A. K Rep. (Ky.)
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NOTES, &c.

CHAPTER I.

OF INCOMPETENCY FROM DEFECT OF UNDERSTANDING.

NOTE 1—p. 2.

In Pennsylvania, if, when a witness be offered, it be perfectly clear from the testis

mony given in relation to him, that he is interested, the court may reject him as incom»

patent ; but if his interest be in the least degree doubtful, the court should permit

him to be sworn, instructing the jury thai if, in their opinion, he is interested, they are

to pay no regard whatever to his testimony. (Hart v. Heilner, 3 Rawle, 407.)

Where a summary proceeding is instituted by statute to be conducted on proof, the

law will hold the tribunal to the same rules of competency as prevail in the common
law courts, unless a contrary rule be declared by the statute. (The State v. Barrow,

3 Murph. 181.)

Evidence received by a judge on the trial of a cause, as preliminary to the intro-

duction of other evidence, (e. g. that one is a partner, so as to let in his admissions as

evidence against another partner,) is not to be submitted to the jury. It is the pro-

vince of the judge, and not of the jury, to pass on its sufficiency. (Harris v. Wilson,

7 Wend. 57.) See also Hartford v. Palmer, 16 John. Rep. 143 ; Livingston v.

Kiersted, 10 John. Rep. 362.

That the jury are to decide on the sufficiency of evidence, there are many cases,

among which these are a few : Wills v. Tucker, 3 Binn. 370, 372, 3 ; Hardway v.

Monson, 2 Munf. 230 ; Shanks v. Fenwick, id. 487 ; 1 Wash. Virg. Rep. 90 ; Rose-

boom V. Billington, 17 John. Rep. 182; Fisher's Ex'r. v. Duncan, 1 Hen. & Munf.

563 ; Keel v. Herb, 1 Wash. Virg. Rep. 203 ; New York Firem. Ins. Co. v. Walden,

12 John. Rep. 513 ; Lessee of Fehl v. Good, 2 Binn. 495 ; Rogers v. Briley, 1 Hay-
wood, 256.

Incompetent evidence should always be withheld from the jury. (Lee v. Tapscott,

2 Wash. Virg. Rep. 276. Brown v. May, 1 Munf. 291. Penfield v. Carpender, 13

John. Rep. 350. Miller v. Starks, id. 517.)

Competency is presumed till the contrary is shown. (And see the following
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cases: Hall v. Gittino;s, 2 Harr. & John. 112, 120 and 121, and the cases

cited by Chase, C. J. at the last page. Stoddard v. Manning, 2 Harr. & Gill, 147.

Callis V. Tolson's ex'rs., 6 Gill & John. 80, 91. Saxton v. Boyce, 1 Bail. 66. Smith

V. White, 5 Dana, 382, 3. Savage, C. J., in Jackson, ex dem. Howell, v. Delancy,

4 Cowen, 427, 430.)

But the interest once being established, it should be clearly removed ; and the wit-

ness leaving the question doubtful on the facts stated, and the judge at N. P. rejecting

him, the court in bench refused to grant a new trial. (Seymour v. Beach, 11 Conn.

Rep. 275,281,2. McManagil v. Ross, 20 Pick. 99, 103.) These cases, in short,

with many others, (see Witter v. Latham, 12 Conn. Rep. 392, 400, and the

cases there cited, especially Donelson v. Taylor, 8 Pick. 390 ; see Coleman

V. Wolcott, 4 Day, 388, conira,) hold, that it is for the court alone to try and de-

termine the question of competency, both as to the law and the fact, wherein it comes

in place of a jury ; and a new trial will not be granted where there is a fair conflict of

evidence, even though the court may find against a slight preponderance. The rule

here does not apply, that the court shall decide the law, and the jury find the facts.

All this was also fully considered and expressly determined, in Tovimsend v. The

State, 2 Blackf. 151, 102, and see High v. Stainback, 1 Stew. Rep. 24. And above

all, error does not lie for a finding, one way or the other, upon the facts. (Taylor v,

Taylor, 2 Watts, 357, 8.) After the court has determined the question, it is not pro-

per to submit it to the jury. (Witter v. Latham, supra.) Though it is said that where

the point depends on the decision of an intricate question of fact, judges occasionally,

in practice, take the preliminary opinion of the jury. (8th ed. Phil. Ev. by Amos and

Phillips, p 2, and note there.)

It is no ground for a new trial, that, on a preliminary examination as to the compe-

tency of a witness, the judge allows, in order to prove interest, improper evidence to

be given in the presence of the jury ; he, in the end, properly receiving the* witness

on the merits, and submitting his credit to the jury. (Ackley v. Kellogg, 8 Cowen,

223.)

Under what qualifications, it shall be said that the jury are, on the merits, to find the

law and fact, either in civil or criminal cases, was much and ably inquired, in Town-

send V. The State, supra. The trial was on an indictment under the excise law, for

selling spirituous liquor without license. A license was offered in evidence ; but ap-

pearing on its face to be in consideration of a sum less than the statute required, (50

cents instead of $5,) the court pronounced it void, excluded the evidence, and directed

the jury that it was not their province to determine the law. On error, it was held,

that the jury are judges of the fact, both in civil and criminal matters, on such evidence

as the court shall submit to them as competent. But they are not, in general, either

in civil or criminal cases, judges of the law. They are bound to find the law, as it is

propounded to them by the court. They may, indeed, find a general verdict, including

both law and fact ; but if, in such verdict, they find the law contrary to the instructions

of the court, they thereby violate their oath.'

The same thing was lately held by Story, J., in a capital case. (United States v.

Battisle, 2 Sumn. 240, 243.) He stated it as the opinion of his whole professional

life, that the jury are no more judges of the law in a capital or other criminal case,

upon the plea of not guilty, than they are in every civil case, tried upon the general
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issue. He said, that in each case, they had the physical, but not the moral right to

decide the law according to their own notions or pleasure. That it is the duty of the

court to instruct them as to the law ; and of the jury to follow such instruction. That

if the jury were to decide, it would render the law uncertain ; it would be almost im-

practicable to learn what they did decide ; the court would have no right to review

their decision ; that every person has a right to be tried according to the fixed law of

the land. If he thought the jury were judges of the law, he should hold it his duty to

abstain from stating the law to them. And to this it may be added, if the law give

the right to the jury, why should it run into the inconsistency of requiring the court to

determine the admissibility of evidence % But all the leading arguments and authori-

ties on the question will be found fully and ably considered by Holman, J., in Town-

send V. The State, 2 Blackf. 156, et seq. He cites Addison, J.'s charges, Suppl. Add.

Rep. 53 to 63, No. 6, and Pennsylvania v. Bell, Add. Rep. 156, and The Same v.

McFall, id. 255, which go strongly to uphold the same doctrine. The learning of the

question is perhaps exhausted in charge No. 6 of Judge Addison, p. 57, et seq., and

his arguments such as it is difficult for the legal mind to resist.

NOTE 2—p. 2,

The burthen of making out that a witness is incompetent, lies on the party who

makes the objection
;
(per Bayley, .T., in Marsden v. Stansfleld, 7 Barnw. & Cress.

815; 1 Mann. & Ryl. 669, S. C. ; and vid. Watts v. Garrett, 3 Gill & John. 355;)

yet the case of a bankrupt, called in respect to the foundation of the commission,

seems to form an exception. He, it is said, cannot be examined either to support or

defeat the commission ; for he often has an interest to do either, and is excluded

for that reason, in general practice. (Sayer v. Garnett, 7 liing. 103.)

NOTE 3—p. 3.

Utica Bank v. Hillard, 5 Cowen's Rep. 153. Cushman v, J-.oker, 2 Mass. Rep.

108. Commonwealth v. Snell, 3 id. 82. Churchill v. Suter, 4 id. 162. A witness is

never holden incompetent merely on the ground that the fact that he is called to prove,

is of such a nature that he cannot be convicted of perjury should he swear lalsely-

(The People v. Ferguson, 8 Cowen's Rep. 102.) Nor is it an objection to his com-

petency that the facts to which he swears positively, are of such a nature that they

could not be within his knowledge. (Thompson v, Stewart, 3 Conn. Rep. 171.)

Seamen are considered in law credible as well as competent witnesses, and their testi-

mony is to be weighed Dy the jury, like that of other witnesses. (Unitad States v.

Freeman, 4 Mason, 505.)

A fifth objection to competency, grounded on principles of policy, may be added to

the four mentioned in the text.
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A juror is incompetent to prove the misconduct of his fellow jurors, in order to im-

peach the verdict. (State v. Freeman, 5 Conn. Rep. 348.) So, a grand juror, to

prove that a witness, who has been examined before the petit jury, swore differently

before the grand jury. (Imlay v. Rogers, 2 Halsted, 347.) But a juror may be ad-

mitted to prove improper attempts, by a party, to influence the minds of the jury.

(Denn, ex dem. Chews, v. Driver, Coxe, 166 ;) and in New York, by statute, a grand
juror is bound to testify as to any consistency or inconsistency between what a witness

swore before the grand and petit jury ; and to disclose testimony given before the

grand jury, on a complaint against, or trial of a witness for perjury ; but is expressly

restrained as to the manner in which he or any of his fellows voted, or what were
their expressed opinions. (2 R. S. part 4, ch. 2, tit. 4, s. 31, p. 724.)

An arbitrator is a competent witness to show the time when and the circumstances

in which he made his award. (Woodbury v. Northy, 3 Greenl. Rep. 85.)

Whether slaves were witnesses at common law does not seem settled. In this

country they are generally incompetent by statute.

In the Duke of Norfolk's case, (1 St. Tr. 113,) the duke objected to the bishop of

Ross and others, as incompetent vv'itnesses against him, they being strangers ; and

cited Braxton. Cailin (who was then chief justice of England) answered :
" Bracton

indeed is an old writer of our law, and by Bracton he may be a witness ; a stranger, a

bondman may be a witness. Ask you all the judges here." The book proceeds,

" and the judges affirmed that he may." They were all present, as this was a trial

before the lord high steward. So it seems to have been declared, or at least assented

to, by men who had deliberated upon and understood the subject, and that too in the 14

Eliz, when villenage was but recently, if yet entirely done away, that a bondman
(slave) may be a witness at the common law. (Macnally's Ev. 156, S. P.) But in

Respublica v. Mulatto Bob, (4 Dall. 145, note (1), Mlvean, Ch. J. said it was a set-

tled point at common law, that a slave could not be a witness, because of the unbounded
influence of his master over him, which was at least equal to duress ; that the act of

assembly was in aid of the common law. Formerly there was a statute of New York
forbidding a slave to be a witness, except for or against another slave in criminal

cases. (2 R. L. 207, sess. 36, ch. 88, ^ 19.) But slavery is now abolished, as to all

persons born in this state, (1 R. S. 659, ^ 16 ;) and all slaves coming here, except fu-

gitives from another of the United States, and certain slaves belonging to emigrants

from other states, whose slavery is to be proved and registered in the manner pointed

out. So of the slaves of persons travelling through the state. (1 R. S. 656, 657.)

So of ihe slaves of temporary residents, (id. 658.) Thus slavery still exists here to

a qualified extent. There is now. however, no statute regulation as to the compe-

tency of slaves to testify ; at least none which the editor has found in the new statutes.

This is left as at common law. A free black man was always competent to prove

facts happening while he was a slave. (Gurnee v. Dessies, 1 John. Rep. 508.) So
a slave, manumitted by an infant, for such act is not void ; but voidable only on the

infant coming of age—a contingency which shall be allowed to go only to his credi-

bility. (Rogers' Ex'rs v. Berry, 10 id. 132.) But in Maryland a free black man is

an incompetent witness in a suit between free white christians. (Rusk v. Sowerwine,

3 Har. & John. 97.) So in South Carolina, (White v. Helmes, 1 M'Cord, 430.)

The condition of the American slave seems to be quite different from the villein or
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English slave, who might exercise many of the powers of a freeman. ( Vid. 4 Reeve's

Hist. 309, 2d ed.) They were considered as persons. The American slave is con-

sidered as a thing. (Vid. Chinn v. Repass, 1 Monroe, 25, 28.) He is on the footino-

of the Greek or Roman slave. (Per Ch. Dessaussure, in Bynum v. Bostick, 4 i)es.

267.) The condition of the Roman slave may be seen in Tayl. Elem. Civ. Law, 429,
' which is transcribed in Coop. Just. 411, where the author also notices the condition of

the Greek slave. It is said, however, by Johnson, J. in Hall v. Mullin, (5 Har. &
John. 193,) that the condition of slaves in Maryland depends neither on the civil nor

feudal law exclusively ; but may perhaps rest in part on both, subject to changes in

the state law.

A man charged as putative father of a bastard child, by a mother of the mixed blood,

cannot be convicted by her testimony, as she is excluded from testifying by a proper

construction of the North Carolina statute. (The State v. Barrow, 3 Murph. 121.)

And see Williams v. Blincoe, 5 Litt. 171 ; Tumey v. Knox, 7 Monroe, 91 , Gray v.

The State of Ohio, 4 Hamm. Ohio Rep. 353.

It may also be proper to mention here another case, which does not range itself

> under any of the heads in the text. It has been seriously questioned whether, where a

single judge constitutes the court, his testimony is receivable ; and it would seem not

to be. (Ross v. Bughler, 2 Mart. Lou. Rep. N. S. 312.)

NOTE 4—p. 4.

Livingston v. Kiersted, 10 John. Rep. 362. And if such persons are offered as

witnesses, evidence is admissible to show their incompetency, (id.) Persons totally

deprived of memory or understanding, or who are suffering under a temporary privation

of them when produced to be sworn, ought not to be be admitted. Thus a person in a

state of intoxication ought not to be permitted to testify ; and the court before which

the witness is produced, may decide from its own view, whether the witness is in such

a situation that he ought to be received to testify. (Hartford v. Palmer, 16 John.

Rep. 143.)

A witness is not incompetent merely because he has been judicially declared an

habitual drunkard, and his estate committed to trustees. (Gebhard v. Shindle, 15

Serg. & Rawle, 235.) It is enough if he be competent at the time of examination.

(Id. 238.) Though, if he be, at the time, insane, an idiot, or a lunatic, he is not com-

petent. (Ellis, J. in Phebe v. Prince, Walk. Rep. 131.)

NOTE 5—p. 4.

Or, if he can write, this is the more certain mode. (Per Best, Ch. J. in Morrison

V. Leonard, 3 Carr. & Payne, 127.) On taking the deposition of a witness whose

language the commissioners do not understand, he not understanding theirs, an inter-

preter should be sworn. (Armory v. Fellowes, 5 Mass. Rep. 219.)
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NOTE 6—p. 4.

It is no objection to the competency or the credibility of a witness, that he is subject

to fits of derangement, if he is sane at the time of giving his testimony. (Evans v.

Hettick, 7 Wheat. 453. James v. Stonebanks, Coxe's Rep. 227.)

NOTE 7—p. 5.

There is no particular age at which a witness must have arrived to render him com-

petent to testify ; if he appear, on examination by the court, to have a sufficient sense

of the wickedness of false swearing, he may be sworn, although of never so tender an

age, and the jury are to judge of his credit. (Commonwealth v. Hutchinson, 10 Mass

Rep. 225. The King v. Rose Kelly, Macnally, 154. Svvifi's Ev. 46.) In order to

test the capacity of infants to give evidence, and their understanding of the nature and

obligation of an oath, the court may examine them as to their religious knowledge or

belief. (Jackson, ex dem. Tuttle, v. Gridley, 18 John. Rep. 98. 2 Rev. Stat, of N.

Y. 408, ^ 89.) If the witness be fourteen years of age, he is not interrogated respect-

ing his capacity, but is presumed to have sufficient knowledge and discretion to be

sworn, unless some circumstances creating suspicion be shown. (Den v. Van Cleve, 2

South. Rep. 589. State v. Doherty, 2 Tenn. Rep. 80.) But if he is under that age,

it is a subject of discretion in the court to admit him or not. (Van Pelt v. Van Pelt,

2 Penning. Rep. 657.) The testimony of an infant seven years old, corroborated by

circumstances, has been held sufficient to justify a conviction for a capital offence.

(State V. Le Blanc, 1 Const. Rep. 354.) But a child only four years old cannot have

that idea of a future state which would make it a competent witness. (Rex v. Pike, 3

Carr. & Payne, 598.) The credit of a witness, which is greatly impaired by his age,

is to be judged of by the jury from his manner of testifying and other circumstances.

(Commonwealth v. Hutchinson, 10 Mass. Rep. 225. State v. Doherty, 2 Tenn.

Rep. 80.)

NOTE 8—p. 5.

In one case, where a child nine years old, though very intelligent, did not understand

the nature of an oath nor the moral penalty of false swearing, the court instructed her

on the spot, and then allowed her to be sworn. (Jenner's case, before Radcliff, mayor,

2 G. H. Rec. 147, 8,9.)

A child eight years old being called, it appeared that, to within sixteen weeks of the

trial, she had never heard of a God, or a future state of rewards and punishments
;

that she never prayed nor knew the nature of an oath ; but since, a clergyman had

twice visited and instructed her in the nature of an oath. Patteson, J. rejected her,

saying he must be satisfied that she felt the binding obligation of an oath from the gene-
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ral course of her religious education ; that the effect of an oath upon the conscience of

the child should arise from religious feelings of a permanent nature, and not merely

from instructions confined to the nature of an oath recently communicated for the pur-

pose of the trial. (Rex v. Williams, 7 Carr. & Payne, 320.)

CHAPTER II.

OF INCOMPETENCY FROM DEFECT OF RELIGIOUS PRINCIPLE,

NOTE 9—p. 9. *

A witness who declines swearing on the New Testament, though he profess Chris-

tianity, may be allowed to swear on the Old Testament, if he considers that mode

binding on his conscience. (Edmonds v. Rowe, Ry. & Mood. N. P. Rep. 77.) In

New York the legislature have made the following provisions in regard to the cere-

mony, or form, of administering an oath ; 1. The usual mode of administering an oath

shall be by the person who swears, laying his hand upon, and kissing the Gospels. (2

Rev. Stat. 407, ^ 82 ) 2. Every person who shall desire it, may be permitted to swear

in the following form :
" You do swear in the presence of the ever living God ;" and

while so swearing, such person may, or may not hold up his hand, at his discretion.

(id. § 83.) 3. Every person who shall declare that he has conscientious scruples

against taking any oath, or swearing in any form, shall be permitted to make his

solemn declaration or affirmation, in the following form :
" You do solemnly, sincerely

and truly, declare and affirm." (id. ^ 84.) 4. Whenever the court is satisfied that

the witness has any peculiar mode of swearing, connected with, or in additon to, the

laying of his hand upon the Gospels, and kissing the same, which is more solemn and

obligatory in the opinion of the witness, the court may adopt such mode of swearing

him. (id. ^ 85.) 5. Every person believing in any other than the christian religion,

shall be sworn according to the peculiar ceremonies of his religion, if there be any

such ceremonies, instead of the modes above prescribed, (id. 408, ^ 86.) The court

may interrogate the witness as to the form. (id. ^ 89.) See Vail v. Nickerson, 6

Mass. Rep. 262, and United States v. Coolidge, 2 Gall. Rep. 364.

NOTE 10—p. 10.

This subject came before the supreme court of the state of New York, in the case

of Jackson, ex dem. Tuttle, v. Gridley, (18 John. Rep. 103.) In that case it was

proved that a person offered as a witness, had, within three months before the trial,

often deliberately and publicly, declared his disbelief in the existence of a God, and a
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future state of rewards and punishments, and the rule adopted by the court was, that

all who did not believe in a God, or if they did, did not think that he would either

reward or punish them in the world to come, were incompetent witnesses, in any case,

or under any circumstances, because an oath could not be any tie or obligation upon

them. In a subsequent case, the true test of a witness' competency, on the ground of

his religious principles, is said to be, " whether he believes in the existence of a God
who will punish him if he swears falsely." (Butts v. Swartwood, 2 Cowen's Rep..

431.) Within this rule are comprehended those who believe future punishments not

to be eternal. In The People v. Matteson, tried before Walworth, circuit judge, (2

Cowen's Rep. 432, in note (a),) and in an anonymous case, before Williams, circuit

judge, (2 Cowen's Rep. 572,) it was held, that all persons who believe in the existence

of a God, and in future punishments by him, either in this world, or in that to come,

are competent witnesses. The same doctrine is held by the supreme court of Massa-

chusetts. (Hunscomb v. Hunscomb, 15 Mass. Rep. 184.) And this is the rule now
established in Ne\^ York by statute, (2 Rev. Stat. 408, § 87.) In Connecticut and

Tennessee, a person who does not believe in the obligation of an oath, and in a future

state of rewards and punishments, or any accountability after death, is inadmissible as

a witness. (Curtis v. Strong, 4 Day, 51. Swift's Ev. 48, S. C. State v. Doherty,

2 Tenn. Rep. 80. State v. Cooper, id. 96.) And within this rule a universalist is in-

competent. (Atwood V. Wetton, 7 Conn. Rep. 66.) One witness had often declared

he did not believe in the existence of a God or a future state ; another had declared

that he did not believe in the latter, had read Tom Paine's works ; and did not know
whether he (the witness) believed any thing. Story, J. rejected both as incompetent.

(Wakefield v. Ross, 5 Mason, 16, 18, 19, note.) See Christian's note to 3 Bl. Com.

369, and Swift's Ev. 49, 50.

We have noticed, ante, the character of religious belief essential to a wit-

ness, and the mode of proof. The courts in New Hampshire cited and adopt-

ed the principle of the New York cases, cited in Norton v. Ladd, 4 New
Hamp. Rep. 444. It was in proof by third persons, that the witness had several times,

and shortly before the trial, deliberately disavowed his belief in the existence of a God.

He was rejected as incompetent. It was doubted in Ohio, whether a defect in religious

belief should go to the competency or merely the credibility of the witness. The ob-

jection was raised, and it was shown by third persons, that the witness' creed, so far as

collectable from his conversations, was as follows : he said he did not believe in the

existence of a God ; but added that he saw God in trees, bushes, herbage, and every

thing he saw ; that a man would be punished for falsehood by his conscience, and in

this life only ; that a man is bound to speak true at all times, and an oath imposes no

additional obligation. The court held, that it was unnecessary to inquire whether, in

Ohio, the same rule should prevail as in England ; for, if it should, the witness was
competent. Wright, J. said, the court thought his declarations equivalent to an

avowal of belief in the existence of a God. " He sees him in all created nature."

(Easterday v. Kilborn, 1 Wright, 345, 6.) A person who does not believe in future

rewards and punishments, but that our evil deeds will all be punished in this world, and

that we shall exist immortal in a future state, exempted from punishment for deeds

done in the body, is a competent witness. (Farnandis v. Henderson, in chancery be-

fore Ch. Desaussure, Aug. 1827. South Car. Law Journal, 202.)
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" It seems that an infidel who believes in a God, and that he will reward and punish

him in this world, but does not believe in a future state, may be examined upon oaih."

(Phil. Ev. 12, note (6) to 8th ed. citing " By Willes, C. J., Omichud v. Barker,

Willes, 550.'') For the general doctrine, see Phebe v. Prince, Walker's Rep. 131.

NOTE 11—p. 13.

A witness cannot be compelled to declare his belief, (2 Revised Statutes of N. Y.

408, ^ 88,) but this may be proved by other witnesses, (id. Jackson, ex dem. Tuttle,

V. Gridley, 18 John. Rep. 98. Butts v. Swartwood, 2 Cowan's Rep. 431, Curtis v.

Strong, 4 Day, 51. Beardsley v. Foot, 2 Root's Rep. 399. Bow v. Parsons, 1 id.

480. State v. Cooper, 2 Tenn. Rep. 90.) Slight or unguarded expressions will not,

however, be sufficient to exclude a witness. (State v. Cooper, 2 Tenn. Rep. 96.)

After the incompetency of the witness from defect of religious belief, is satisfactorily

established, by proof of his declarations out of court, he will not be permitted to deny

or explain such declarations or his opinions, or to state his recantation of them, when

called to be sworn. But he may be restored to his competency, on giving satisfactory

proof of a change of opinion before the trial, so as to repel any presumption, arising

from his previous declarations of infidelity. (Jackson, ex dem. Tuttle, v. Gridley, 18

John. Rep. 98, Curtis v. Strong, 4 Day, 51.) In Wakefield v. Ross, the defendant

made out a case of defective religious belief against two witnesses, when the plamtiu s

counsel suggested that they might be personally examined ; but Story, J. said the de-

fendant's counsel were not bound to rely on the testimony of these persons for proof of

incompetency. (Wakefield v. Ross, 5 Mason, 19, note.) The above doctrines are,

in substance, adopted by the revised statutes of New York. (2 R. S. 408, ^ 88.)

But a person apparently of weak understanding, may be examined as to the extent of

his religious knowledge, (id. ^ 89.) See Swift's Ev, 49, 50, and Christian's note to

3 Bl. Com. 369.

NOTE 12—p. 13.

By 9 Geo. 4, ch, 32, ^ I, quakers and moravians are now competent in all cases, on

the same affirmation as is allowed in New York. One who was not a quaker, refusing

to be sworn, on the ground of conscientious scruples, arising from a declaration for-

merly made, that he would not take an oath, was committed for contempt, the liberty

to affirm being strictly confined to quakers, by the laws and practice of Massachusetts.

(United States v. Coolidge, 2 Gallis. 364.)

YoL. I 2
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CHAPTER III.

OF INCOMPETENCY FROM CONVICTION OP CRIME.

NOTE 13~p. 18.

It is the nature of the crime, and not the punishment, which determines whether a

convict is an admissible witness. A conviction of treason, felony, or any of the crimen

falsi, renders the witness incompetent. (People v. Whipple, 9 Cowen's Rep. 707.

Clark's Lessee v. Hall, 2 liar. & M'Hen. Rep. 378. People v. llerrick, 13 John,

liep. 82. Cushman v. Loker, 2 Mass. Rep. 108.) All persons convicted, and ad-

judged guilty of perjury, or subornation of perjury, are, by statute in New York, ab-

solutely disqualified from giving testimony, in any matter or cause whatever, until the

judgment be reversed. (2 Rev. Stat. 681, ^ 1, 4.) And no person, sentenced opon a

conviction for felony, shall be competent to testify in any cause, matter or proceeding,

civil or criminal
, unless he be pardoned by the governor, or the legislature, except in

special cases which are provided by law, but no sentence on a conviction for any of-

fence, other than a felony, shall disqualify a witness, (id. 701, ^ 23.) A felony by

the same statute, is defined to be an offence for which the oifender shall be liable to be

punished by death, or by imprisonment in the state prison, (id. 702, ^ 30.) Offenders

against the act to prevent duelling, are declared to be competent to testify against any

other person offending in the same transaction, and are compellable to testify in the

same manner as other persons, (id. 086, ^ 3.) Convicts imprisoned in the state

prison are competent to testify against any other convict, for any offence committed

whilst the accused and witness are boih confined in prison, (id. 774, ^ 8.) It is no

objection to the competency of a witness, iliat he has been convicted of an assault and

battery, with intent to commit murder, and has been sentenced to fine and imprison-

ment. (United States v. Brockins, 3 Wash. C. C. Rep. 99.) Otherwise in New
York ; for there it is a felony. (2 R. S. 666, ^ 39, in connection with id. 702, ^ 30,

cited supra.) A person convicted of forgery, or other infamous crime, in one state,

w^as held incompetent in another, within the provisions of the constitution of the United

States, and the act of congress declaring the effect of the records of one state in every

other. (State v. Candler, 3 Hawks, 393. State v. Ridgely, 2 Har. & M'Hen. 120.

Clarke's Lessee v. Hall, id. 378. Cole's Lessee v. Cole, 1 Har. & John. 378.) But

it should appear that the foreign offence would disqualify at common law, or by some

statute of the country. (Clarke's Lessee v. Hall, 2 Har. & M'Hen. 378.) The above

cases from the Maryland Reports, Har. & M'Hen. and Har. & John., hold the same

as to any foreign conviction. A different doctrine prevails in Massachusetts, even as

to a neighboring stale. (Commonwealth v. Green, 17 Mass. Rep. 514.) At common

law, a conviction of petit larceny disqualified ; but whether this was so under the pe-

culiar enactments of Ohio in 1832, quaere. (James v. Bostwick, 1 Wright, 142, 3.)
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NOTE 14—p. 19.

The conviction for an infamous crime, cannot be proved by the witness, on his voire

dire ; he not being bound to answer, nor would his answer be the best evidence of

which the case is susceptible. (People v. Herrick, 13 John. Rep. 82.) Nor is parol

testimonv of the conviction admissible in any case, but the party objecting must have

a copy of the record of conviction, ready to produce in court, (id. Hilts v. Colvin, 14

John. Rep. 182.) And it is not only necessary to show the conviction, but also the

judgment, in order to disqualify the witness. (People v, Whipple, 9 Cowen's Rep.

707. Castellano v. Peillon, 2 Mart. Lou. Rep. N. S. 466. Cushman v. Loker, 2

Mass. Rep. 108. Skinner v. Perot, 1 Ashm. Rep. 57.) But where a witness ad-

mitted on his cross-examination that he had been convicted of a felony, the court

charged the jury that if he had not been corroborated, they should reject his evidence

entirely. (Orr's case, before Golden, Mayor, 5 C. II. Rec. 181.) It was also held,

in Maryland, to be incumbent on the party objecting, to show that the witness did not

serve the full terra for which he was sentenced, such full service being adjudged to

restore his competency. (Cole's Lessee v. Cole, 1 Har. & John. 572. State v.

Ridgely, 2 Har. & M'Hen. 120.) It should be noted that these decisions have re-

ference to the English statutes cited in the text. The court, in The State

V. Ridgley, cited supra, and in Clark's Lessee v. Hail, (2 Har. & M'Hen. 378,) also

determined, that parol evidence was admissible to prove the conviction and sentence,

as well as all other circumstances necessary to render the witness incompetent. But

a witness, though convicted and attainted, is not incompetent to make an affidavit to

resist a motion. (Davis v. Carter, 2 Salk. 461,) or to found a motion, (Skinner v.

Perot, 1 Ashm. Rep. 57.) So, it seems, his oath is admissible on a charge of assault

and battery, and for surety of the peace, &c., or to hold to bail ; or he would be utter-

ly out of the protection of the law. (Skinner v. Perot, 1 Ashm. Rep, 57.)

NOTE 15—p. 21.

See Deming's case, 10 John. Rep. 232.

Competency may be restored by pardon, after the witness shall have served out the

term of his imprisonment in the state prison
;
yet no credit is due to him, unless he be

corroborated by others, or by the circumstances of the case. (LTnited States v. Tom
Jones, 2 Wheel. Cr, Cas. 451, 454, 455, 460, 461, before Thompson, J., case of

piracy.)

The effect of a pardon is to acquit the offender of all the penalties annexed to the

conviction, and to give him a new credit and capacity. (Matter of Deming, 10 John.

Rep, 232,)

A person having been convicted of forgery, and sentenced to the state prison for

life, was pardoned by the governor. The pardon contained a proviso, that nothing in

it should be construed " so as to relieve the prisoner of and from the legal disabilities
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to him, from the conviction, sentence and imprisonment, other than the said imprison-

ment." This proviso was held to be repugnant to the pardon itself, and was rejected,

and it was held that the prisoner was freed from all legal disabilities, and was a compe-

tent witness. (The People v. Pease, 3 John. Cas. 333.)

NOTE 16—p. 21.

See Holridge v. Gillespie, 2 John. Ch. Rep. 35, note. The statute, 5 Eliz. ch. 9,

has been adopted by New York. (2 R. S. 681, ^ 1, 4.)

NOTE 17—p. 23.

Where a prisoner had been pardoned on condition of leaving the state for a specified

time, and the condition was not complied with, the court, after the expiration of the

time, held the pardon to be void, and passed sentence. (State v. Fuller, 1 M'Cord,

178.) But where, in such case, it appeared that the prisoner had been insane, after

the conditional pardon was granted, the court, upon his being seized and brought up

for sentence, discharged him, upon condition of his departing within the same period

originally limited in the pardon. (The People v. James, 2 Caines' Rep. 57.) For

form of pardon, see Hoffman v. Coster, 2 Whart. 453, 468, 9.

NOTE 18—p. 25.

See Cole's Lessee v. Cole, 1 Har. & John. 572 ; State v. Ridgely, 2 Har. & Mc-

Henry, 120.

" It does not seem clear whether the restoration to competency, by suffering a sen-

tence, has proceeded on the ground of incompetency being in the nature of punish-

ment, or on the ground of a regenerating effect of punishment upon the moral feelings

of the offender : in either point of view, the principle is not justified by sound reasoning

or experience. On the general subject of incompetency of witnesses from infamy.

Bee a treatise on the incompetency of witnesses by R. Whitcomb, Esq., A. D. 1824."

(Phil. Ev. 8th ed. 25, note (1).)
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CHAPTER IV.

OP THE COMPETENCY OF ACCOMPLICES, (fcc.

NOTE 19—p. 27.

The doctrine of the text in regard to the admissibility of accomplices, has been re-

cognized in several, and, it is presumed, in most of the United States, in its fullest ex-

tent. (The People v. Whipple, 9 Covven's Rep. 707. Byrd v. The Commonwealth,
2 Vir. Cas. 490. Bean v. Bean, 12 Mass. Rep. 20. Churchill v. Suter, 4 Mass. Rep.

156. M'Niff's case, 1 C. H. Rec. 8. The State v. Wier, 1 Dev. 363. United States

V. Henry, 4 Wash. C. C. Rep. 428.) The evidence of accomplices has been at all

times admitted, although from a principle of public policy, or from judicial necessity,

or from both. They are no doubt requisite as witnesses in particular cases, but it has

been well observed, that in a regular system of administrative justice, they are liable

to great objections. " The law," says one of the most useful modern writers on

criminal jurisprudence, " confesses its weakness, by calling in the aid of those by whom
it has been broken. It offers a premium to treachery, and destroys the last virtue

which clings to the degraded transgressor. On the other hand, it tends to prevent

any extensive agreement among atrocious criminals, makes them perpetually suspi-

cious of each other, and prevents the hopelessness of mercy from rendering them des-

perate." (People V. Whipple, 9 Cowen's Rep. 707.) As in a criminal case a,par-

ticeps criminis is admitted as a witness, so in a civil case, di parliceps fi-audis may be,

either to prove or disprove the fraud. (Churchill v. Suter, 4 Mass. Rep. 156. Bean
V. Bean, 12 id. 20. Major v. Deer, 4 J. J. Marsh. 586, 7. Glenn v. A^on Kapff, 2

Gill & John. 132.)

But it has been held in Vermont, that on the trial of an indictment for adultery, a

j)articeps criminis is not a competent witness, on the ground that no person shall be

allowed to testify his own guilt or turpitude, to convict another. (State v. Annice, N.

Chip. Rep. 9.) Offenders against the act to prevent duelling are competent (in New
York) to testify against any other person offending in the same transaction ; indeed

are compellable to testify the same as any other witnesses. (2 R. S. 686, ^3.) The
thief is competent to prove an indictment for buying stolen goods of him. (M'Niff's

case, 1 C. H. Rec. 8. Hill's case, id. 57, 59.) In the latter case it is asserted that

conviction may follow, though the testimony of the accomplice stand uncorroborated.

(Per Radcliff, mayor, in his charge, id. 50.) Quaere. An accomplice, separately

indicted, is competent as a witness for or against another indicted for the same of-

fence. To constitute an accomplice, the person charged as such must have an inten-

tion of committing the crime. Mere apparent concurrence is not enough. (United

States V. Henry, 4 Wash. C. C. Ren. 428.)



14 Of the Co7nj)etency of Accom2:)lices. [Ch. 4.

NOTE 20—p. 28.

Accomplices are admitted to give evidence under an implied promise of pardon, on

condition of their making a full and fair confession of the whole truth ; that is, of all

the offences about which they might be questioned, and of all their associates in guilt.

This implied promise arises from the consideration, that the witness, who is not bound

to criminate himself, does so to discover greater offenders ; and upon performance of

the condition to the satisfaction of the court, he acquires an equitable title to a pardon.

(People v. Whipple, 9 Covven's Rep, 707.)

NOTE 21—p. 28.

An accomplice admitted to testify of one crime, may, though he behave well, be pro-

secuted for another crime, the implied promise of pardon not extending to that ; and

if it appear that he is charged with any other felony than that in relation to which the

prosecutor moves for his admission as a witness, this fact of itself will be sufficient

ground for rejecting him. (People v. Whipple, 9 Cowen's Rep. 721, note (a), also

resolved in several cases, 2 Carr. & Payne, 411.)

NOTE 22—p. 29.

For several cases sanctioning this practice, see 2 Carr. & Payne, 411, and the note

there.

A motion should be made to the court for the admission of an accomplice to testify,

by the public prosecutor, and the couit, under the circumstances of the case, will admit,

or disallow the evidence, as may most effectually answer the purposes of justice.

Thus, where one against whom a verdict had been given for murder, was offered as a

witness against an accessary before the fact, but appeared to have been the leader in

perpetrating the crime, he was rejected. (People v. Whipple, 9 Cowen's Rep. 707.)

NOTE 23—p. 29.

It seems, that what an accomplice states under oath against his associate, would not

%e aowiissible evidence against himself, on account of the implied promise of the court

to recommend him to mercy. See the remarks of Duer, circuit judge, in The People

V. Whipple, (9 Cowen's Rep. 716.) But where an accomplice received a promise

from the attorney general, that he should not be prosecuted if he would become state's

evidence, and make a full disclosure, and upon such promise he made a confession?
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but afterwards refused to testify, he was put upon his trial, and this same confession
was held admissible in evidence against him. (The Commonwealth v. Knapp, 10 Pick.

477, 489 to 49?.)

NOTE 24—p. 30.

The statute of New York provides that an accessary may be indicted, tried, con-

victed and punished, notwithstanding the principal felon may have been pardoned, or

otherwise discharged, after his conviction. (1 R. L. 496. 2 R. S. 727, ^ 49.) Under
this statute, it is held that the accessary may be proceeded against, if the principal has
been convicted, although he have not been sentenced, and that in such case the princi-

pal felon is a competent witness against the accessary. (People v. Whipple, 9 Cow.
Rep. 707, 709, 710.)

NOTE 25—p. 30.

Where several persons are jointly indicted, one is not a competent witness for ano-

ther, without being first acquitted, or convicted ; and it makes no difference whether

the defendants plead jointly or separately. (The People v. Bill, 10 John. Rep. 95,

Campbell v. The Commonwealth, 2 Virg. Cas. 314 ; et vide The State v. Alexander,

2 Rep. Const. Ct. So. Ca, 171.) Thus where two being jointly indicted for an as-

sault and battery, pleaded, and were tried separately ; and after the testimony for the

people against one had closed, he offered to prove his defence by the other, it was

held, that the witness offered was incompetent before trial and acquittal, or conviction.

(People V. Bill, 10 John. Rep. 95.) So where two were jointly indicted for larceny,

and being separately arraigned, pleaded and were tried separately, it was held that a

party in the same indictment cannot be a witness for his co-defendant, until he has

been first acquitted, or, in some cases, convicted, whether the defendants be jointly or

separately tried. (Campbell v. The Commonwealth, 2 Virg. Cas. 314.)

If any evidence is given against one of two jointly tried, the court will not strike

his name out of the indictment for the purpose of making him a witness for the other

;

and where there is no evidence against one of several defendants, z7 jeems that the

motion to strike out his name can only be legally granted by consent of the attorney

for the state, and by considering it equivalent to a motion on his part for leave to enter

a nolle prosequi as to such defendant. (State v. Alexander, 2 Rep. Const. Ct. So. Ca.

171.) Accordingly, on trial of an indictment for larceny, the attorney general not

consenting, though no evidence appeared against one of the prisoners, the court refu-

sed to swear him as a witness for the others. (State v. Carr, Coxe, 1.) But of this,

quere; for the attorney general may thus wrongfully withhold evidence from the de-

fendants ; and in another case, persons joined in a complaint, against whom there was

no evidence, were, on motion in behalf of the other defendants, admitted for them.

(State V. Shaw, 1 Root, 134.) But if circumstances are proved from which it is
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possible for the jury to presume guilt, a co-defendant in an indictment cannot be a

witness for the defence. (Pennsylvania v. Leach, Addis. 352.)

For the general doctrine, see also Rex v. Long, 6 Carr. & Payne, 179.

Where one is indicted jointly with his accomplices, it is in the discretion of the

state's attorney to try the prisoners separately, and use the accomplice or not, on trial,

as a witness ; but the prisoners have no such right of election for such a purpose, be-

cause the accomplice jointly indicted is not competent for them though they sever.

(State V. Calvin, R. M. Charl. 151, 169.) And it was said generally, that the state

may use the accomplice as a witness, but the prisoners not. (Id. 169.) Quere of

this, independent of their being joined as parties. He is competent for either party, if

not indicted. And quere, whether the accomplice, so long as he remains on the record

as a joint indictee, can be received as a witness for either party, though his asso-

ciates be tried separately. Rex v. Rowland, Ry. & Mood. N. P. Rep. 401, and

note.

The course of recent English decisions with respect to the necessity and extent of

corroboration in order to warrant conviction on the testimony of an accomplice, has

elicited the following remarks from Messrs. Amos & Phillips, the editors of the 8th ed.

of Phil. Ev. p. 30, et seq.

" Since accomplices are competent witnesses, it appears to follow as a necessary

consequence, that if their testimony is believed by a jury, a prisoner may be legally

convicted upon it, though it be unconfirmed by any other evidenc'e. It is the peculiar

province of the jury to determine on the degree of credit to be attached to any com-

petent evidence submitted to their consideration ; and it has accordingly been laid

down in many cases as a settled rule, that a conviction obtained by the unsupported

testimony of an accomplice is strictly legal. (Cases cited in text to 7th ed. p. 41,

note 2, with the addition of 1 Hale, P. C. 303
;
per Lord Denham, 7 Carr. & Payne,

152, and per Alderson, J. id. 273." See also The State v. Haney, 2 Dev. & Bat.

390; Same v. Hardins, 407.)

" But great injustice would result, if it were the practice of juries to convict upon

the unsupported evidence of accomplices, whose testimony, though admitted from ne-

cessity, ought always to be received with great jealousy and caution. For, upon their

own confession, they stand contaminated with guilt ; they admit a participation in the

very crime, which they endeavor by their evidence to fix upon the prisoner ; they are

sometimes entitled to reward upon obtaining conviction, and always expect to earn a

pardon. Accomplices are therefore of tainted character, giving their testimony under

the strongest motives to deceive ; and a jury would not in general be justified in giving

to such witnesses credit for a conscientious regard to the obligation of an oath. Some-

times they may be tempted to accuse a party who is wholly innocent, in order to

screen themselves, or a guilty associate ; and if the prisoner has been their participator

in crime, they may be disposed to color and exaggerate their statement against him,

with a view to hide their own infamy, or, by obtaining his conviction, to protect them-

selves from his vengeance, and secure the expected benefit.(l) The doctrine, there-

" (1) See Lord Hale's remarks on Tongue's case, (1 Hale's P. C. 304.) In the earlier

state trials the protection and countenance afforded by the courts to accomplices, spies and
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fore, of a legal conviction upon the unsupported evidence of an accomplice, has been
greatly modified in substance and effect ; and it has long been considered, as a general

rule of practice, that the testimony of an accomplice ought to receive confirmation,

and that, unless it be corroborated in some material part by unimpeachable evidence,

the presiding judge ought to advise the jury to acquit the prisoner. (1)

"It has been laid down that the practice of requiring some confirmation of an ac-

complice's evidence must be considered in strictness as resting only upon the discre-

tion of the presiding judge. See per Lord Ellenborough, in Rex v. Jones, 2 Camp.

133; (and see State v. Haney, and Same v. Hardins, et supra.) And this, indeed,

appears to be the only mode, in vrhich it can be made reconcilable with the doctrine

already stated, that a legal conviction may take place upon the unsupported evidence

of an accomplice. But it may be observed that the practice in question has obtained

so much sanction from legal authority, that a deviation from it on the part of a judge

in any particular case, would, at the present day, appear singular and of questionable

propriety. Although the judge does not in express language, declare that a case de-

pending on the unconfirmed evidence of an accomplice, is insufficient in law to warrant

a conviction, but merely advises the jury not to place credit on the evidence ; yet, as

it is not likely an instance should arise, in which the jury would disregard the advice

so given, and convict the prisoner, the substantial result appears to be nearly the same,

as if the practice had depended on a rule of law, instead of being the exercise of the

discrejion of the presiding judge. The only distinction appears to be, that if the judge

were to submit a case of this nature to the jury without any such recommendation, and

a conviction ensued ;—or, if a jury were to convict in opposition to the- recommenda-

tion of the judge, it could not properly be said in either case, consistently with the

authorities on the subject, that the conviction would be illegal.

" From the anomalous nature of the rule of practice requiring confirmation, more

especially from the circumstance that it is considered in law to rest merely upon the

discretion of the presiding judge, and that it appears in fact to have originated in the

exercise of such discretion, it might be expected, that some difference of opinion would

arise as to the nature and extent of the necessary confirmation. It is clearly unneces-

informers, was often carried to great lengths ; and prisoners were sometimes tauntingly

asked, whether they thought the King would bribe his witnesses. See Langhorne's case, 7

St. Tr. 446. The language of Lord Holt in the trials for the assassination plot, may proba-

bly be thought, at the present day, too favorable towards accomplices ; (see particularly

Charnock's case, 12 How. St. Tr. 1454.) The exordium of Lord Howard to his evidence

in Alijernon Sidney's case, is a curious specimen of the hypocrisy of an accomplice."
" (\) On the subject of the evidence of accomplices, see a tract by the late Chief Baron

of Ireland, published in 1836, which contains an elaborate examination into the origin and

history of this practice. According to the view of this learned writer, the practice of re-

quiring confirmation cannot be traced back more than half a century. And he observes,

that in the earlier cases which have been referred to as authorities for the practice, nothing

can be found which leads to the inference of any general regulation on the subject ; and

that the credibility of an accomplice, whether confirmed or unconfirmed, appears to have

been treated as a question for the jury. (See Tongue's case, 6 How St Tr. 226, per Sir

O. Bridgman, 1 Hale, P. C. 331.) See also Rex v. Charnock, 12 How. St. Tr. 1454. In

this case almost the only material witnesses were accomplices. In Rex v. Rudd, Cowp. 339,

Lord Mansfield says, ' the single testimony of an accomplice is seldom of sufficient weight

with the jury to convict the offender.' The practice of requiring confirmation has been

stated not to extend to misdemeanors. (See per Gibbs, Att. Gen., Rex v, Jones, 31 How.
St. Tr. 315.)"

Vol. I. 3
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sary that the accomplice should be confirmed in every circumstance which he details

in evidence ; for there would be no occasion to use him at all as a witness, if his nar-

rative could be completely proved by other evidence free froFn all suspicion. (See

report of the trials at York, on special commission, 1813, pp. 10, 17, 50, 150, 165,201,

particularly the charges of Thompson, C. B. in Rex v. Swallow, and of Le Blanc, J,

in Rex v. Mellor.) The rule on the subject which has generally been laid down is,

that if the jury are satisfied that he speaks truth in some materia! part of his testimony,

in which they see him confirmed by unimpeachable evidence, this may be a ground for

their believing that he also speaks truth in other parts, as to which there inay be no

confirmation. (Id. and Despard's case, 28 How. St. Tr. 488, and per Lord Ellenbo-

rough, 31 id. 325. Rex v. Barnard, 1 Carr. & Payne, 88 ) So far all the authorities

agree ; but the point upon which a difference of opinion and practice appears to have

prevailed is, as to the particular part or parts of the accomplice's testimony which

ought to be confirmed.

"In some cases it h,3s been considered, that the confirmation ought to be such as

2i^ec\8 {he person of the prisoner, ax\A connects him directly with the crime; but in

other cases this description of confirmation has been considered unnecessary, and it

has been held, that confirmation of the accomplice in other parts of his testimony,

'which do not affect the identity of the prisoner, may be sufficient to entitle the accom-

plice to credit, and to warrant the judge in leaving the case to the jury without a

recommendation to acquit.

" In the first case in which this question appears to have been expressly raised, two

prisoners had been convicted on the evidence of an accomplice, who was confirmed

as'to the circumstances attending the offence, but not as to the indentity of the prison-

ers ; and the judges were unanimously of opinion, that the conviction was good, upon

the general ground already mentioned ; namely, that a prisoner may legally be con-

victed upon the unconfirmed evidence of an accoinplice. (Rex v. Atwood, Leach, C.

C. 521. 7 T. R. (09.) In a case occurring shortly afterwards, a similar decision

took place, and, as it appears, on the same ground. At the trial the court observed,

that the practice of rejecting an unsupported accomplice was rather a matter of dis-

cretion with the judge, than a rule of law ; and the case having been left to the jury,

and the prisoner convicted, the judges afterwards held the conviction good. (Rex v.

Durham, Leach, C. C. 538.) It was, however, said in this case, that the witness (a

receiver) was rather an accessary after the fact than an accomplice in the fact. In

Rex V. Smith and another, reported in a note to the last case, where the only witness

affecting the prisoners was an accomplice, the court admitted the rule of law, that the

uncorroborated testimony ofan accomplice was legal evidence, but thought it too dan-

gerous to suffer a conviction to take place on such testimony, and the prisoners were

acquitted. The same general doctrine was subsequently laid down in Rex v. Jones,

2 Campb. 132, 31 How. St. Tr. 325, by Lord Ellenborough, who there referred to a

case in which the judges were of opinion, that four prisoners had been properly con-

victed u])on ihe testimony of an accomplice, whose evidence had been confirmed as

to three of the prisoners, but not as to the fourth. And in the report of the York

trials under a special commission, it is laid down by C. B. Thompson, that confirma-

tion need not be of circumstances which go to prove that the accomplice speaks truth

witii respect to all the prisoners, (when several are tried,) and with respect to the

share they have each taken in the transaction ; for, if the jury are satisfied, that he
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speaks truth in those parts in which they see unimpeachable evidence brought to con-

firm him, that is a gfround for them to believe that he spea.\-s also truly with regard to

the olher prisoners, as to whom there may be no coiifirmalion. (Rex v. Swallow, 31

How. St. Tr. 3-25.) Again, in a later case, where an accomplice was confirmed as to

one of several prisoners jointly indicted, but not as to the others, Bayley, J. told the

jury, that if they were satisfied from the confirmation, that the accomplice was a

credible witness, they might act on his testimony with respect to the prisoners, as lo

whom he had not been confirmed, and they were convicted. (Rex v. Dawbar, N. P.

C. 34, and see Rex v. Barnard, 1 Carr. & Payne, 88, per Hullock, B.) In Birkett's

case, (Russ. & Ry. Cr. Cas. 25-3,) on a case reserved, the judges were of opinion,

that an accomplice did not require confirmation as to the person charged by him, if he

were confirmed in the other particulars of his statement. And in a very recent case

at the Old Bailey, before Lord Denham, Mr. Justice Park and Mr. Baron Alderson,

when the counsel for the prosecution stated that he should not bo able to confirm an

accomplice, who was to be called as a witne.-^s, with regard to the persons of the pris-

oners, but only as to the general circumstances of the case. Lord Denman said he

considered, and he believed his learned brothers concurred with him, that it was alto-

gether for the jury, who might, if they pleased, act on the evidence of the accomplice

without confirmation ; but observed, that a person so situated, would not be likely to

receive any great degree of credit. (Rex v. Hastings, 7 Carr. & Payne, 15-2.) The

prisoner was, however, acquitted, as on hearing the case there was contradiction

rather than confirmation.

" The authorities above stated appear to show, as it has been before observed, that

the rule, which requires some confirmation of an accomplice to be given, is to be con-

sidered, not as a strict rule of law, but as a practice depending on the discretion of the

presiding judge. And these authorities also show, that judges, in the exercise of their

discretion, have generally, if not always, considered that some confirmation ought to

be given, but have not considered evidence, affecting the identity of the prisoners

charged, to be essential fur the purpose of confirmation.

" On the other hand, there are several recent decisions, in which judges, in the

exercise of their discretion, have thought confirmatory evidence of identity ought to

be given.

"Thus, in the case of Rex v. Addis, (6 Carr. & Payne, 388,) an accomplice who

was the principal witness, was corroborated as to collateral facts, none of which tended

to connect tlie prisoner with the accomplice, or with the transaction : Mr. Justice

Patteson observed, that the corroboration ought to be as to some fact or facts, the truth

or falsehood of which would go to prove or disprove the offence charged against the

prisoner. And in a subsequent case, (Rex v. Webb, 6 Carr. & Payne, 595,) where it

was proposed on the part of the prosecution, to confirm the accomplice as to the mode

in which the felony was committed, Mr. Justice Williams said, that something ought

to be proved which would tend to bring the matter home to the prisoners, and that

confirming the accomplice as to the mode in which the felony had been committed, was

not enough to entitle his evidence to credit, so as to afTect other persons; that in fact

this would be no confirmation at all, since every one would give credit to a man avow-

ing himself a principal felon, for at least knowing how the felony was committed. In

a later case, on an indictment against two persons, the same doctrine was laid down

by Mr. Baron Alderson, (Rex v. Wilkes, 7 Carr. & Payne, 272,) who pointed out the
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distinction between confirmation as to the circumstances of the felony, and confirma-

tion affecting the individuals charged ; the former only proves that the accomplice was

present at the commission of the ofTence ; the latter shows that the prisoner was con-

nected with it. In summing up, the judge observed, that confirmation merely as to

the circumstances of the felony, was really no confirmation at all ; that it was true,

the jury might legally convict on the evidence of an accomplice only, if they could

safely rely on his testimony, but that he always advised juries not to act on the evi-

dence of the accomplice, unless confirmed as to the particular person charged with

the offence. After adverting to the facts of the case, as affecting the two prisoners,

the same judge stated to the jury, that if they thought the accomplice was not suffi-

ciently confirmed as to one, they would acquit that one, and that if they thought he

was confirmed as to neither, they would acquit both. In another case, (Rex v.

Moores, 7 Carr. & Payne, 270,) where a thief and receiver were jointly indicted, the

same learned judge expressed his opinion, that confirmation as to the thief, did not

advance the case against the receiver. And in a former case of a similar description,

where there was a slight confirmation as to iha receiver, but none as to the principal

felon, Littledale, J. thought the case failed altogether, and that the accomplice ought

to be confirmed as to the principal, before the jury could be asked to believe the wit-

ness' testimony. (Rex v. Wells, Mood. & Malk. 336 ) The ground of this decision

appears to have been, that it was necessary to establish the guilt of the principal, by

confirming the accomplice as to him, before the question of the guiit of the receiver

could arise.

" From the class of cases which have been last cited, it will appear, that the recent

practice of several judges, in exercising their discretion as to the evidence that ought

to be adduced, in order to entitle an accomplice to credit, has been to require a con-

firmation upon some point affecting the person of the prisoner charged ; and that when

several prisoners are jointly tried, confirmation is to be required as toallofthera

before all can be safely convicted. Indeed, it would be difficult to assign a satisfactory

ground for requiring confirmation as to the person of a prisoner indicted alone, and

dispensing with confirmation as to prisoners jointly indicted ; the same reasons which

render confirmation necessary in the former case, appear to require it in the latter ; if

a distinction between the two cases were allowed, a prisoner's acquittal or conviction,

upon an accomplice's testimony, might depend upon the mere accident of his being

indicted alone, or jointly with others. It will be observed, that it is still laid down by

judges, even when calling for this personal confirmation, that the jury, if they think

jjroper, may legally convict upon an accomplice's testimony unsupported ; and that,

in the absence of such support, they do not withdrawn the case from the jury, but only

•advise them not to give credit to the accomplice.

** Whether the rule of practice, which, as we have seen, has been recently followed

will be adopted as a general rule, by which all judges will consider themselves bound,

may, perhaps, not be wholly free from doubt, but the weight of the latter authorities

appears to be in favor of such a rule. The distinction between confirmation, as to the

manner in which an offence was committed, and as to the parties by whom it was

committed, is of obvious importance ; and although cases may arise, in which, from

the confirmation of an accomplice, as to the cireumstances attending the commission

of a crime, the jury may be led to conclude, that the accomplice speaks truth with re-

gard to the person charged, still, as the two points are, in general, essentially different,
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great caution is to be used in drawing such a conclusion. If the witness has really-

been an accomplice, as he states himself to be, he must be acquainted with the man-

ner in which the offence was committed ; and in describing the manner, it would not,

in general, be the interest or desire of an aecomplice to swear falsely. But with res-

pect to persons concerned, there may be strong reasons to infer the existence of

motives which would induce an accomplice to fabricate or pervert some facts against

a party charged, notwithstanding the other facts related by him, may be indisputably

true, or even notwithstanding the general consistency of his story may be clearly

established,

" This subject, so important in itself, has created much difference of opinion at the

Irish bar. See an anonymous pamphlet by an Irish barrister, Dublin, 1824 ; the object

of which is to prove, that some evidence of personal indentity ought to be given in all

cases. And see the tract of C. B. Joy, which, though recently published, was written

some years ago, in answer to the former pamphlet. The Lord Chief Baron considers

that the rule of practice, requiring confirmation, may be satisfied, by corroborating

parts of the accomplice's evidence, not affecting the persons of the prisoners. In the

preface, the learned writer states, that he was induced to publish his treatise in conse-

quence of the cases of Rex v. Addis, and Rex v. Webb, cited supra. But the subse-

quent cases to the same effect, were probably not published when the-tract of the Chief

Baron appeared ; they are not referred to by him, neither does he allude to the pre-

vious case of Rex v. Wells, supra.

" It appears that the practice of requiring confirmation, when the case for the pro-

secution is supported by an accomplice, applies equally when two or more accomplices

are brought forward against the prisoner. In a case in which two accomplices spoke

distinctly to the prisoner's guilt, Mr. Justice Littledale told the jury, that, if their

statement were the only evidence against him, he could not advise them to convict ;

observing, that it was not usual to convict on the evidence of one accomplice, without

confirmation, and that, in his opinion, it made no difference whether there were more

accomplices than one. (Rex v. Noakes, 5 Carr. & Payne, 326.) But see Joy's

work, cited supra p. 100, contra, though he does not cite Rex v. JNoakes. He refers

to the speeches of the Sol. Gen. and Mr. Serg. Best, in Res v. Despard, 28 How.
St. Tr. 428. See on this subject the anon, pamph. cited supra, observations as to the

trial of the incendiaries of Wild Goose Lodge—arson by more than 100 persons

marching in 3 parties, from distant points, not connected with each other. Tlie ac-

complices were selected as witnesses from different parties. (See further, on the

general subject, Sir T. Wetherington's arg. 5. How. 176 ; Discussion on Sayer's case,

16 How. 158 ; Sir R. Atkyn's remarks, 9 How. 721, as to the evidence of an indicted

accomplice ; Murphy's case, 19 How. 705 ; Sir T. Copley's remarks in Watson's

case, 32 How. 513 ; Lord Ellenborough's charge in Watson's case, 32 How. 583
;

Lord Tenterden's charge in the Cato-street conspiracy, 33 How. 689.)

" It appears to have been held in a late case, that a confirmation by the wife of an

accomplice, would be insufficient ; it was said that the wife and the accomplice must

be considered as one, for this purpose. (Rex v. Neale, 7 Carr. & Payne, 168, per

Park, J.)

" In another recent case, in which the prisoner was indicted for manslaughter at a

fight, it was objected, thit all persons who had been present, where principals in the

second degree, and that their evidence ought to receive confirnaation, as in the case of
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accomplices; but Mr. Justice Paterson was of opinion, that they were not such ac-

complices as would require any further evidence to confirm them. (Rex v. Irlargraves,

5 Carr. & Payne, 170.)"

These remarks of the learned editors, which so pointedly concede that requiring

confirmation rests in mere discretion, should not go to the profession without calling

their attention lo some remarks which we made, and cases we cited, in support of the

proposition, that, where a case depends on the testimony of a single uncorroborated

witness, whose credibility is seriously impeaclied, a jury have no legal power to

convict. (See supra, Taylor on Ev. 657, and the cases there cited in the note.)

When parlies jointlij indicted may he iuiinesses,for or against each other.

It seems to have been assumed, in one case, that though an accomplice and his

associates be jointly indicted, yet, if the latter be separately tried, the accomplice may

be a witness for the state, though not for the prisoners; and it, was held, that the

stale's attorney, but not the prisoners, may elect to try separately with a view to use

the accomplice as a witness. ("State v. Calvin, R. M. Charlt. 151.) But hefore the

stale's attorney can in such case use the accomplice as a witness, ought not the attor-

ney to move, and have him acquitted, or at least enter a nolle prosequi against him 1

(See Rex v. Rowland, Ry. & Mood. N. P. Rep. 401, and the note.) Does not the

case come within the general rule, that so long as the witness' name stand on the re-

cord, he being thus designated as a joint party and subject, to be tried as such, he is

incompetent'? In respect to the prisoner's right to have one jointly indicted with him

sworn as a witness in his behalf, he must in all cases, whether .he be tried jointly with,

or separately from the witness, who has not even been arraigned, wait for a

conviction or acquittal of the witness. (The People v. Williams, 19 Wend. 377.

State V. Blennerhassetts, Walker's Rep. 7, 16. 17.) If there be no evidence against

him, the court may direct an acquittal, or order the defendant to be discharged. 2 R.

S. 616 ^ 19, 2d ed. Slate v. Blennerhassetts, Walker's Rep. 7, 16, 17.) But until

that be so, the rule of exclusion applies, even where the trials are ordered for dif-

ferent counties. (State v. Mills, 2 Dev. 420. Carter's case, cited id. 422.) And it

makes no difference that the defendants have pleaded separately. (Stale v. Mooney,

1 Yerg. 431 ) It is put in the te.^t that, unless acquitted, he should not cmly be con-

victed, but fined, before he is competent. The American cases usually put the case of

a conviction merely as restoring competency, without its being followed by the sen-

tence of the court. But Ruffin, J. in Slate v. Mills, (2 Dev. 422,) says the practice

in North Carolina has accorded with the English strictness.

In Amos and Phillipps' ed. of Phil. Ev. p. 70, note (3), the case of Rex v. Lafone,

(5 Esp. 160,) is examined, and several arguments urged in favor of receiving one joint

indictee as a witness for another, after he has suffered judgment by default. The
learned editors urge, what it seems difficult to deny or explain away, that there exists

no objection beyond what goes to his credit, any more than in the case of an accom-
plice. The same reasoning would seem to apply where the witness pleads guilty,

especially in all those courts which do not exclude witnesses solely on the ground of

their being parlies.
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NOTE 26—p. 31.

In Hill's case, (1 C. H. Rec. 57, 59 ) it is said a conviction may follow, though the

testimony of ihe accomplice stand uncorroborated. Quere. And see United States

V. Tom Jones, 2 Wheel. Cr. Cas. 451 to 461.—A case of piracy before Thompson, J.

NOTE 27—p. 39.

The same has been repeatedly held in this and the like cases. (Johnson v. Bonrn,

1 Wash. Virg. Rep. 187.) A factor having pledged goods wrongfully to several per-

sons, is competent for the plaintiff, his principal, in trover by him to recover the goods
;

for he stands but in the light of a joint wrong doer. (Green v, Fisher, 1 Carr. &
Payne, 190.) So in an action against one for committing waste contrary to his agree-

ment, the person who committed the waste by tlie defendant's authority is a competent

witness against him. (Malone v. Home, 1 Hudson 6l Brooke, 344.) A particeps frau-

dis is a competent witness to prove or di.'^prove the fraud ; as the grantor in a deed to

-show that it was fraudulent
;
(Jackson, ex dem. Mapes, v. rrt)3t, 6 John. Rep. 135;

Loker v. Haynes, 11 Mass. Rep. 498 ; Langer v. Felton, 1 Rawie, 141;) or the

grantee to show that the grant was without consideration, and so fraudulent as to cred-

itors. (Hill V, Payson, 3 Mass. Rep. 559. Croft v. Arthur, 3 Desauss. Eq. Rep 223.)

But see Fowler v. Norton, (2 Root, 231.) contra. In an action on the case for a false

affirmation, the person concerning whom the affirmation was made was held a compe-

tent witness for the plaintiff. (Wise v. Wilcox, 1 Day, 22. Smith v. Harris, 2

Slark. Rep. 47.)

NOTE 28—p. 40.

See Fox's Lessee v. Palmer. (2 Dal. 214,) and Currie v. Donald, (2 Wash. Virg.

Rep. 63.) So a judge who has taken a proof of a deed is a competent witness to

invalidate such proof. (Jackson, ex dem. Wyckoff, v. Humphrey, 1 John. Rep. 498.)

The doctrine in the text has often been held in this country. See Glenn v. Kapff,

(2 Gill & John. 132,) and per Robertson, C. J. and in Major v. Deer, (4 J. J. Marsh.

587.)

A subscribing witness to a will is competent to disprove the sanity of the testator at

the time of the execution of the will. (Hampton v. Garland, 2 Hay wood, 147; et vide

Poole V. Richardson, 3 Mass. Rep. 330.) As the law abhors fraud, its rules are fram-

ed so as to prevent, by detecting and punishinir it. For this reason, witnesses, whe-

ther subscribing witnesses or others, may disclose a fraud. (Per Parsons, C. J. in

Churchill v. Suler, 4 Mass. Rep. 161, 2. ) A witness to a deed is competent to prove

"it a forgery. (Major v Deer, 4 J. J. Marsh. 587,) and it is no objection to his tesli-
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mony that it goes to invalidate a title derived by deed from him. (Hadduck v. Wil-

marth, 5 N. H. Rep. 181, 187.)

It was once held in South Carolina, on the authority of Walton v. Shelly, that the

obligee in a bond, who had assigned it, in an action by the assignee against the obligor,

was not a competent witness to prove payment, (('anty v. Sumter, 2 Bay, 93.) In

this case, the witness was also a party on the record ; but ho objection appears to have

been made on that ground. In Croft v. Arthur, (3 Desauss. Eq. Rep. 223.) however,

it was held that the rule in Walton v. Shelly is confined to negotiable instruments.

Carty v. Sumter was misreported, (3 M'Cord, 71, note,) and the case of Walton v.

Shelly has been repeatedly overruled in South Carolina. (Knight v. Packard, 3

M'Cord, 71. Payne v. Trezevant, 2 Bay, 23. Haig v. Newton, 1 Rep. Const. Court,

423. Mott v. Dorrell, 1 M'Cord, 350. Thomas v. Brown, id. 557. Fleming v.

Mulligan, 2 id. 173. Brummer v, Wilkes, id. 178.)

NOTE 29—p. 40.

The decisions upon this subject in the United States are far from being uniform.

Not only have the different courts divided upon the question whether the loose maxim

adopted in Walton v. Shelly should be applied in any case, but those who have ap-

plied it have differed in measuring the extent of its application, and have sorhetimes

been inadvertently, and sometimes confessedly inconsistent with themselves. The

only way, therefore, in which the character of these decisions can be presented,

would seem to be by a consideration of them as they began and have gone forward in

each distinct court.

In the United States courts, the case of Walton v. Shelly has been followed, and

still maintains its ground. (United States v. Dunn, 6 Peters, 51. See per Chase,

J. in Wilson v. Lenox, 1 Cranch, 201.)

The following collection of the decided cases, arranged in chronological order for

each state, will exhibit the opinions of the courts of the several states, so far as they

are ascertained, and the various modifications which the doctrine has received :

New York. The payee and endorser of a promissory note, who had been discharged

under the bankrupt law of the United States, and had released all his interest, was

held to be an incompetent witness for the maker, or a subsequent endorser, to prove

that the note was given for an usurious consideration. (Winton v. Saidler, 3 John.

Cas. 185 ; and see Steinback v. Rhinelander, id. 269.) But an endorser of a prom-

issory note was held a good witness for the maker, in a suit against him by the en-

dorsee, to prove the endorsement was made after the note became due, with a view to

let in proof impeaching it. (Baker v. Arnold, 1 Caines' Rep. 258.)

A. made a promissory note, payable to C, who endorsed it for the accommodation

of A., which note A. subsequently negotiated to S. at an usurious rate of interest.

To pay this note, when it became due, A. drew two other notes payable to C. and en-

dorsed by him, which A. by the order of S. delivered to R. & H., who were ac-

quainted wHh the previous transactions. These notes were protested in the name of

R. & H. for non-payment. C. then made two other notes, payable to R. & H. or

order, for the purpose of taking up the protested notes. In an action by R. & H. against
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C. on one of the notes last made, A. was offered by the defendant as a witness to

prove the facts, and was released by'C., the defendant. Held, that he was not a com-
petent witness to invalidate the note of which he was maker, and that it was imma-

terial whether the suit was directly on the note alleged to have been usurious, or

whether it comes in question collaterally, the cases being considered by the court as

the same, because they involve in them the validity of the original notes. (Coleman

V. Wise, 2 John. Rep. 165 ; and see Cummiugs v. Fisher, Anth. N. P. Rep. 1, 7,

and note (a) at p. 9)

A party to negotiable paper may be a witness to prove facts subsequent to the due

execution of the instrument, which will destroy the title of the holder, or which will

cast on him the burden of showing himself a bona fide holder. Thus, where a note

was drawn by H. payable to M., and M., after endorsing it, delivered it to a third

person to be presented to the bank for discount, who, instead of offering it at the bank,

fraudulently put it into the hands of a broker, it was held that M. the endorser, was a

competent witness to prove these facts. (Woodhull v. Holmes, 10 John. Rep. 231.)

So where a note, before it became due, was paid to the payeee by the maker, who
took a receipt in full, and the note v/as afterwards, before it became due, endorsed by

the payee and by the endorsee to the plaintiff, who was informed of the payment be-

fore receiving the note, it was held that the plaintiff took it subject to such payment,

and that the first endorsee was a competent witness to prove the payment of the note.

(White v. Kibbing, 11 John. Rep. 128.)

The payee of a note having endorsed it to the plaintiff upon an usurious considera-

tion, he was held an incompetent witness, in an action against the maker, to prove the

usury, and it was held to make no difference that the plaintiff knows the fact of usury

or was a party to it. (Mann v. Swann, 14 John. Rep. 270,)

A note was endorsed by the defendant for the accommodation of the makers, who

were then in good credit. Before negotiating the note, they became insolvent, and

the defendant then directed them not to part with it, which they promised. They af-

terwards passed it to the plaintiffs, with full notice of all the circumstances, in satis-

faction of a debt due from them to the plaintiffs. The plaintiffs having brought an ac-

tion on the note against the endorser, held, that the plaintiffs were not honajide hold-

ers, and could not support the action ; and that, as the defence rested on matters

arising subsequent to the execution of the note, one of the makers was a competent

witness to defeat the recovery. (Skelding v. Warren, 15 John. Rep. 270. See

Hubby V. Brown, 16 id. 70.) Such subsequent fact, however, must not involve the

moral turpitude of the witness.' The meaning of the rule that a party to a negotiable

instrument cannot be a witness to invalidate it is, that one whose name appears on the

paper shall not be admitted to say that it was tainted with illegality or fraud when it

passed from his hands. Agreeably to this rule, it was held that a second endorser is

competent to prove that the third endorser had said that he had received and dis-

counted the note on usurious interest. (Powell v. Waters, 17 John. Rep. 176.) But

where an agreement was made between the maker and payee, at the time of the exe-

cution of the note, that it should be deemed void and returned if the maker did not

take certain goods of the payee for which the note was given, and the payee imme-

diately endorsed the note to the plaintiff to secure a debt, at the same time informing

him of the condition upon which the note was given ; in an action against the maker,

the endorser was held competent to prove that the plaintiff had notice of the condi-

VoL. I. 4
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tions, and that tlie maker did not take the goods of the payee, so that the note became

void ; because, the endorser was not called to prove the note void at its inception, but

to show that it became so by the subsequent determination of the defendant not to

take the goods. (M'Fadden v. Maxwell, 17 John. Rep. 188.)

The plaintiff requested the defendants and R. to lend him their names to a note for

2000 dollars, for the purpose of raising money for the accommodation of the plaintiff,

and it was agreed that R. should make the note payable to the defendants, to be en-

dorsed by them ; and the defendants accordingly endorsed a blank paper and delivered

it to the plaintiff to be filled up by R. with a note for 2000 dollars, which the plaintiff,

without the privity or consent of the defendants, (the endorsers,) procured R. to fill

np with a note for 4000 dollars; held, that D., a subsequent endorser, and R.,the

maker, were competent witnesses to prove the fraud in the filling up of the note, the

reason and policy of the rule being to guard and protect bona fide holders of negotiable

paper, which they have honestly received in the usual course of business, and not for

the benefit and protection of the party who is the very person that committed the

fraud in the inception of the note. (Myers v. Palmer, 18 John. Rep. 167.) So

where S. made a note to C, who endorsed it to the plaintiff, on which the plaintiff

jfeceived five per cent above the legal interest, and on the note becoming due, C. pro-

cured D., the defendant, to make another note payable to him, which he endorsed to

the plaintiff to take up the former note ; in a suit by the plaintiff against D., the maker

of the last note, it was held that C, the endorser of both notes, was a competent wit-

ness to prove the usury, the plaintiff being himself the usurer, and of course having

notice that the original note was infected when he received it, and the mere change

of securities not purging the original illegal consideration. (Tuthill v. Davis, 20

John. Rep. 285.)

In an action by the holder against the maker of a promissory note, the defendant

offered to prove by the payee that he, the payee, had no interest in the note, but took

it for the benefit and on behalf of the plaintiff, and immediately delivered it to the

plaintiff, advising him of all the facts relative to the making of the note, and upon

what consideration it was made ; held, that the payee was a competent witness to

prove the note void for usury, and that the case of VVinton v. Saidler, cited supra,

was not law. (Stafford v. Rice, 5 Cowen's Rep. 23.) And so where, in an action on

a promissory note by the endorsees against the endorser, the defence was that the note

was discounted by the plaintiff, computing the interest by the standard of 30 days to a

month, and 360 days to the year, it was held that the maker was a competent witness

to prove that fact. (U'.ica Bank v. Hillard, 5 Cowen's Rep. 153.)

The rule formerly held by the supreme court, that one whose name appears on

negotiable paper should not be received to testify that it was void ab initio, did

not apply to one who held the paper mala fide. (Powell v. Waters, 8 Cowen's Rep.

6G9.)

Where a member of a co-partnership, without the knowledge or assent of the other

Partners, drew a note in the name of the firm, and having procured the endorsement

of the defendant, passed it to the plaintiffs for a debt due from him to the plaintiffs, it

%yas held that the endorser was not liable to pay the note, and that the partner who

drew the note was a competent witness for the endorser to prove the defence. (Wil-

liams v. Walbridge, 3 Wend. Rep. 415.)

Massachusetts. A grantor is not a competent witness to explain a latent ambiguity
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in his own deed, even when he is not interested. (Revere v. Leonard, 1 Mass. Rep.

91.) But see Baker v. Sanderson, (3 Pick, Rep. 348,) where it was decided that

the grantor was a competent witness to establish a collateral fact, as the situation of

the premises at the time of the grant.

A party to a negotiable security shall not be permitted to testify that at the time

he gave it currency, it was void. But he may testify to any facts happening after-

wards. Thus where, in an action by the endorsee against the endorser of a promissory

note, the defendant offered the maker as a witness to prove that before the note be-

came due, he paid to the plaintiff fifty dollars on account thereof, and gave him a new

note for the balance, which was received in full satisfaction, the defendant hav-

ing released the witness from all demands on account of the note, it was held

that he was competent. (Warren v. Merry, 3 Mass. Rep. 27.)

A witness who had endorsed his name in blank on a bill of lading, was called to

prove that he acted as agent for the plaintiff, and it was objected that he should not

be permitted to falsify or invalidate his endorsement ; but the court said that the rule

was confined to negotiable instruments, and even if it extended to a bill of lading, the

witness was not called to invalidate his endorsement, but to explain it, and held him

competent. (Brown v. Babcock, 3 Mass. Rep. 29.)

Where the grantee of land was called as a witness to prove that the conveyance

was made without consideration, and so void as to creditors, and was objected to on

the ground that he was incompetent to impeach a dee*d to which he was a party, the

court said that the common law principle never went further than to exclude a witness

from testifying to invalidate a security to which he had given a credit by his signature
;

that the late cases confined the rule to parties on negotiable paper, who had by their

own acts given it a credit and currency, and held the witness to be competent. (Hill

V. Payson, 3 Mass. Rep. 559.)

In an action by the endorsee of a note against the maker, who offered the payee

and endorser as a witness to prove that the note was made on an usurious contract,

the court, on a full consideration of the cases of Walton v. Shelly, (1 Term Rep. 296,)

and of Buekland v. Tankard, (5 id. 578,) ruled that the endorser could not be admitted

as a witness to prove the note usurious, it being to destroy his own contract. (Parker v.

Lovejoy, 3 Mass. Rep. 565.) The defendant made a promissory note payable to C,
who endorsed it in blank, and which, to raise money, they delivered to B., a broker,

who also endorsed in blank, and sold it to the plaintiff for an usurious consideration
;

held, that the endorsers were incompetent to prove the usury. (Churchill v. Suter, 4

Mass. Rep. 156; and see Putnam v. Churchill, id 516.)

A bill of exchange was endorsed by the payees to A. B. as their agent for collection

only ; A. B. endorsed it without recourse to C. D. in trust for the payees ; in an

action by C. D. against the drawers, A. B. was received as a competent witness to

prove the trust, and its revocation by the payees, in order to defeat the action, these

facts being subsequent to the due execution of the note. (Barker v. Prentiss, 6 Mass.

Rep. 430.)

C. made a promissory note payable to the defendant, who endorsed it for the accom-

modation of C, to enable him to raise money on it ; C delivered the note to a broker,

who negotiated it to the plaintiff at an usurious rate of interest ; held, that C, although

released by the defendant, was not a competent witness to prove the usury, and thus

mpeach a negotiable security to which he was a party. (Widgery v. Munroe, 6
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Mass. Rep. 449.) And in an action by the endorsee of a note against one of two joint

makers, the other maker was offered as a witness to prove the note usurious, the

defendants having released him ; but the court refused to admit him to impeach the

note which he had signed. (Jones v. Coolidge, 7 Mass. Rep. 199.)

But where the payee of a note, who had endorsed it with a saving of his own liabili-

ty, was offered by the defendant, in an action by the endorsee against the maker, to

prove an alteration of the note subsequent to its execution, he was admitted. (Parker

v. Hanson, 7 Mass. Rep. 470.) And where the drawer of a bill of exchange, at the

time of drawing the bill, exhibited to the payee an absolute engagement on the part of

the drawee to accept the bill, and at the same time communicated to him certain con-

ditions and restrictions to which the engagement was subject ; in an action by the

payee against the drawee, held, that the drawer was a competent witness to prove

such communication, and that the conditions mentioned were not performed, these cir-

cumstances not affecting the validity of the bill in its inception. (Storer v. Logan, 9

Mass. Rep. 55.)

The defendant made a negotiable promissory note, payable to W., who endorsed it

to the plaintiff; in an action on the note, the defendant offered to call the endorser to

prove usury in the transfer of the note by him to the plaintiff; held, that he was in-

competent to prove the usury. (Manning v. Wheatland, 10 Mass. Rep. 502.)

Where the maker of a note, before it became due, paid the sum due thereon to the

payee, who subsequently endorsed it to the plaintiff, held, in an action by the plaintiff

as endorsee against the maker, that the endorser was a competent witness to prove

such payment. (Fitch v. Hill, 11 Mass. Rep. 286.)

Where a deed of conveyance was alleged to have been made to compound a felony,

it was held that the grantor was a competent witness to prove that fact, and that the

rule that a party to a paper is incompetent to invalidate it, applies only to negotiable

instruments. (Inhabitants of Worcester v. Eaton, 11 Mass. Rep. 368.) See also, to

the same point, Loker v. Haynes, id. 498, and Bridge v. Eggleston, 14 id. 245.

It would seem from the remarks of the court in pronouncing judgment in the case of

Butler V. Damen, that an endorser of a note could not be a witness to prove it to be

merely an accommodation note, and not given for any value. The court said, " the

principle of the case of Churchill v. Suter, is applicable here ;" a party to a negotiable

security shall not be permitted to show facts antecedent to the transfer, whereby the

holder is to be defeated of his recovery." (Butler v. Damen, 15 Mass. Rep. 223.)

If the instrument, although negotiable in form, has not in fact been negotiated, but

the contest is between the original parties to the illegal transaction, the rule of exclu-

sion does not apply. Thus in an action by the administrators of the payee of a note

against the administrators of the maker, a person who was a several promissor on the

note as surety was held to be a competent witness to prove that the note was given

for an usurious consideration. (Fox v. Whitney, 16 Mass. Rep. 118.)

In assumpsit by the endorsee of a promissory note against the endorser, the defence

was, that the note was endorsed for the accommodation of the maker, and that subse-

quent to the endorsement the maker procured the note to be discounted by the plaintiff

at a greater than the legal rate of interest, and the maker was offered by the defendant

to prove the usury ; but he was rejected by the court, on the ground that the note was,

for all substantial purposes, made at the time it was discounted and put into circulation,
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and that therefore the usury was not a fact subsequent to the execution of the note.

(Hartford Bank v. Barry, 17 Mass. Rep. 94.)

One who had signed a negotiable promissory note, as agent for the promissors, was
held to be incompetent, in an action by the endorsee against the promissors, to prove

the note usurious. Chief Justice Parker, in delivering the opinion of the court says :

"The witness, although not answerable on the note, by reason of his signature, was

the party who gave it currency and put it into circulation. He must be considered as

having declared, by his signature, that the note was good and valid at the time it was

made, for aught he knew to the contrary ; and he ought not to be allowed afterwards

to say that his declaration was false, and that the note was void, on account of facts

known to him at the time it was signed." (Packard v. Richardson, 17 Mass. Rep.

122.)

Assumpsit on a promissory note made by the defendant, payable to W. P. and by

him endorsed to the plaintiff. The defendant offered the endorser as a witness, to

prove that the consideration of the endorsement was usurious; but he was rejected,

on the authority of Manning v. Wheatland, cited supra, as incompetent. (Knights v.

Putnam, 3 Pick. Rep. 184.)

In the same case it was held, that the endorser was not a competent witness to

prove that the note was pledged to the plaintiff as endorsee, as collateral security for

a debt less than the amount of it, although he had released all claims on the note.

On a motion for a new trial the court seem to question the correctness of the princi-

ple as laid down in Manning v. Wheatland. Wilde, 3. said, " the authority of that

case had been questioned, and the objection to the doctrine, as there laid down, was

entitled to great consideration. The witness was held to be incompetent, not because

he was interested, but on the ground of legal policy, which will not permit one who
has transferred a negotiable security as valid, to invalidate it by his testimony. But

in that case, as in this, there was no illegality in the original contract, and no usury

except in the transfer, in which the plaintiff himself was the guilty party. No de-

ception was, therefore, practised on him." The case finally was decided on a different

ground ; the court holding that the facts, when proved, did not constitute a defence to

the action. See the case of Fox v. Whitney, cited supra, where the doctrine laid

down in Manning v. Wheatland, seems to be overruled.

Pennsylvania. One who has signed an instrument in writing cannot be permitted

to give testimony to invalidate it. Thus, were in an action brought by the endorsee of

a promissory note, against the drawer, the payee, who had endorsed it, was called to

prove that the note was given without any consideration, it was held that he could not

be a witness to invalidate an instrument which he had signed. (Stille v. Lynch, 2

Dall. 194 ; and see Respublica v. Ross, id. 239.)

But this rule is confined to negotiable instruments ; and where a witness was offered

to explain a receipt which he had given, M'Kean, chiefjustice, admitted him, and said,

" The general expression in Walton v. Shelly, must be limited as explained in Bent v.

Baker, (3 Term Rep. 33, 36,) and therefore, since the witness is disinterested, he

must be admitted." (Pleasants v. Pemberton, 2 Dall. 196.)

The defendant, on the 6th March, 1776, gave a promissory note to A. payable on

demand, which he afterwards endorsed to the plaintiff. On the 4th April, 1776, A.

drev/ a bill on the defendant for the amount of the note, payable at sight, to 0. who

immediately endorsed it to the plaintiff, and which the defendants afterwards accepted.
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In an action on the bill against the defendant as acceptor, he offered the testimony of

A. to prove that the consideration of the note and the bill were the same, and that the

note had been previously paid. The court declared their opinion, that this case was

within the rule as restrained in Bent v. Baker, (3 Term Rep. 33, 36,) but avoided

giving any decided judgment thereon, and declared, that in the case of frauds they

would go great lengths in the admission of evidence. (Shaw v. Wallis, 2 Yeates, 17.)

A mortgagor was offered to prove that a mortgage which was given to A. was in

fact intended for the security of B., and he was held to be competent. (Peterson v.

Willing, 3 Dall. 506.) A party to a fraud is competent to prove it ; and within thi^

principle a grantor who had acknowledged the receipt of the consideration money in a

deed was held competent to prove that the acknowledgment was a fraud upon the

grantee's principal, as intended to show that his agent had paid over the money en-

trusted to him for the purpose by the principal, when in truth it was not paid, but the

agent had taken a deed in his own name, and secured the money by mortgage on the

same land. (Langer v. Felton, 1 Rawle, 141.) And where the defendant executed a

bond payable to C, who assigned it to the plaintiff, it was held that C, the assignor,

was a competent witness for the defendant to prove fraud in the execution and assign-

ment of the bond, and that although a bond was assignable by a statute of Pennsylvania

yet it was not a negotiable security within the meaning of the rule which excludes a

party to an instrument, from giving testimony to invalidate it. (Baring v. Shippen,

2 Binn. 154.) So the master of a vessel is competent to impeach the validity of an

invoice and bill of lading, in an action by the owner against the underwriters. (Blagg

V. The Phffinix Insurance Co. 3 Wash. C. C. Rep. 5.) So a grantor in a deed was

held to be a competent witness to prove that it was obtained by misrepresentation, and

without any consideration. (M'Ferran v. Powers, 1 Serg. & Rawle, 102.) So to

prove he had no title to the land when he conveyed. (Brownrigg v. Downing, 4 Serg.

& Rawle, 494.)

D. who was a member of the firm of C. & D. made a^promissory note in the name

of the firm, payable to M. or order, who endorsed it in blank and delivered it to the

plaintiff after it became due. The process was served on C. alone. On the trial C.

offered D. as a witness to prove that the note was given, not for a partnership debt,

but for a private debt of D. Held, that the exclusion of a party to paper is confined

to such negotiable instruments as are negotiable in the usual course ofbusiness. That

the note not being negotiated until the day of payment was past, was out of the usual

course of business, and that the witness was competent. (Baird v. Cochran, 4 Serg.

& Rawle, 397.) And where the names of the payee and several others appeared on

the note as endorsers, but the action was brought by the payee, one whose name was

on the paper as a subsequent endorser, was admitted as a witness to prove that the

note was given without consideration. (Hepburn v. Cassel, 6 Serg. & Rawle, 113.)

But where the defendant drew a note payable to G. and W. who endorsed it to the

plaintiff, it was held that the endorsers vi'ere not competent witnesses to prove the note

was made without consideration, for the accommodation of the endorsers, and that this

was known to the plaintiff when he took the note. (Bank of Montgomery v. Walker,

9 Serg. & Rawle, 229.)

In an action by the endorsee of a promissory note, against the endorser, the maker,

although released, was held not to be a competent witness to prove the consideration

of the note usurious. (Griffith v. Reford, 1 Rawle, 196.)
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. Virginia. The only case which has arisen .on this subject in Virginia is that of

Taylor v. Beck, which was an action brought by the endorsee of a promissory note

against the maker and endorsers, under a statute of that state. One of the endorsers

confessed a judgment, and was offered by the other defendants to prove that the note

was given for an usurious consideration. The witness was excluded, and the defend-

ants appealed. In the court of appeals the case was twice argued with great learning

and ability ; and the court in pronouncing judgment, examined the cases bearing on

the subject at great length, and decided that a party to paper, whether negotiable or

not, was competent to invalidate it. The witness, however, was excluded on the

ground that he was a party to the suit. (Taylor v. Beck, 3 Rand. Rep. 316 ) See

also what was said in Baring v. Reeder, 1 Hen. & Munf. 154.

Maine. A party to a negotiable promissory note is not a competent witness to im-

peach it, and the rule applies, not only to actions directly on the note, but to all others

where its validity comes collaterally in question. Thus, in a writ of entry, brought

upon a mortgage deed, by the assignee of the mortgage, against the grantee of the

mortgagor, the tenant pleaded that the note, to secure which the mortgage was given,

was usurious, and offered the mortgagor, who was the maker of the note, to prove the

usury ; but he was held incompetent. (Deering v. Sawtel, 4 Greenl. Rep. 191.)

The rule extends to the maker of an accommodation note, and is applied where the

note has been delivered up to the debtor, on his giving a recognizance to the creditor

for the amount. And its application is not restricted to the case of an innocent endor-

see, but is admitted where the usurer is himself a party. Thus, where in a writ of

entry the tenant pleaded that llie demandant levied upon the premises an execution,

issued upon a recognizance entered into by the tenant, in which usury was included

and taken, and offered as a witness, the maker of an accommodation note, made for

the tenant's benefit, which the tenant endorsed to the demandant, and which after-

wards formed a part of the consideration of the recognizance, to prove that the note so

made and endorsed was usurious. This testimony, so far as it went to show the note

to have been detained with usury, was excluded, and the witness held to be incompe-

tent. (Chandler v. Morton, 5 Greenl. Rep. 374.)

Vermont. In Vermont the rule of exclusion is not adopted. Thus, in a suit be-

tween the assignee of a mortgage and the grantee of the mortgagor, the defendant of-

fered the mortgagor to prove that the notes made by him, and which the mortgage was

given to secure, were usurious, after having released him from all liability on his

covenants contained in the deed ; and he was held to be a competent witness. (Nich-

ols V. Holgate, 2 Aik. Rep. 138.)

New-Hampshire. In an action by the endorsee of a promissory note, against the

maker, the only question was, whether the endorser was a competent witness to prove

the note usurious, and the court said, that the rule that a party who has put his name

to a negotiable instrument cannot be a witness to show it was originally void, even in

a suit between the original parties to the instrument, was too well settled to be ques-

tioned. (Houghton v. Page, 1 N. H. Rep. 60 ; and see Hadduck v. Wilmarth, 5 N,

H. Rep. 187, per Richardson, Ch. J. ; and Carleton v. Whitcher, 5 N. H. Rep. 196,

200.)

But an endorser may be a witness to prove payment before the endorsement. Thus

in an action by the endorsee against the maker of a note, the endorser was held to be

a competent witness to prove that the maker paid the note to him before he endorsed
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it to the plaintiff, and that the plaintiff was apprized of that fact when he took the note.

(Bryant v. Ritterbush, 2 N. H. Rep. 212.)

Connecticut. In an action of trespass quare clausu7n fregit, the plaintiff offered in

evidence a lease of the premises in question, from M., dated in 1796. The defendant

claimed under a deed and lease from M., dated in 1797, and offered M. as a witness,

to prove that the lease to the plaintiff was void. He was rejected, and the court said,

that the rule laid down in Walton v. Shelly, that no man should be admitted to swear

against his own deed, was sound law, and ought to be adhered to. (Allen v. Holkins,

1 Day, 17.) See Swift's Ev. 96, at seq.

The plaintiff brought an action of trover against the defendants, for one undivided

half of a vessel, and claimed under a bill of sale from K. The defendants claimed

also under a bill of sale from K., made subsequent to the plaintiff's bill of sale, and

offered K., as a witness to prove, that after the execution of the bill of sale to the

plaintiff, and before the execution of that to the defendants, the plaintiff made K., his

factor or agent to sell and dispose of the vessel, and left the same in K.'s possession for

that purpose ; and that in pursuance of this arrangement, K. sold to the defendant.

K. was adjudged to be a competent witness, on the ground that a party to an instru-

ment may be a witness to prove fact.s subsequent to its execution, which tend to defeat

it. (Webb v. Danforth, 1 Day, 301.)

A party to a negotiable instrument, who is divested of his interest, is a competent

witness to prove it void in its creation. This was an action on a bill of exchange,

drawn by E. and A. T., payable to the plaintiff or order, and accepted by the defen-

dants. The defence was usury, and on the trial the defiandants offered E. and A. T.

as witnesses to prove the usury, they having been divested of their interest. The

question being reserved for the opinion of the judges, it was held, that the witnesses

were competent. The remarks of the judges in Allen v. Holkins, and Webb v. Dan-

forth, cited supra, adopting the rule in the case of Walton v. Shelly, as law, were

said to be obiter dicta, and after a full examination of the authorities, the decision of

the court in Jordaine v. Lashbrooke, was declared to be sound law. (Townsend v.

Bush, 1 Conn. Rep. 260.)

Louisiana. In an action by the endorsee against the second endorser of a prom-

issory note, the first endorser is a competent witness to prove an alteration in the note

subsequent to his endorsement. In giving judgment in this case, the court intimate

the opinion that the law is settled that a party to paper is incompetent to prove any

facts to invalidate it at the time it passed from his hands. (Shamburgh v. Comma-

gere, 10 Mart. Lou. Rep. 18.) The defendant, maker, called the payee and endorser

to prove that he took the note as the mere agent of the endorsee and the plaintiff, in

order to let in proof of want of consideration. Held admissible ; and said that the

rule is of modern date, and not settled, which would preclude a party to negotiable pa-

per from impeaching it by his evidence. Admitting the rule to exist, however, the

court denied its application to the case in question. (Cox v. Williams, 5 Mart, Lou.

Eep. N. S. 139.)

South Carolina. In this state the parties or witnesses to negotiable or other paper,

being free of interest, are receivable to impeach it in any way and on any ground, the

doctrine of Walton v. Shelly, or any of its kindred cases, never having been recognized

or acted upon since Canty v. Sumter, (2 Bay, 93 ; Willbourn v. Parham, 1 Harp. 375,

379 ; Knight v, Packard, 3 M'Cord, 71 ; Kecherly v. Cheer, 4 id. 397, 401 ; and vid.
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Nichols V. Artman, 1 Harp. 285 ; Croft v. Arthur, 3 Desauss. Eq. Rep: 223 ; Payne

V. Trezevant, 2 Bay, 23 ; Plalg v. Newton, 1 Rep. Const. Ct. 423 ; Mott v. Dorrell,

1 M'Cord, 350 ; Thomas v. Brown, id. 557 ; Fleming v. Mulligan, 2 id. 173 ; and

Brummer v. Wilkes, id. 178.) Canty v. Sumter is misreported. 3 M'Cord, 71 note.)

Maryland.' In an action on a promissory note, drawn by the defendant, payable to

W. or order, and by him endorsed to the plaintiff, the defendant offered W.,the payee

and endorser, (W. and the defendant having executed mutual releases,) to prove that

the defendant drew the note in question, and delivered it to W. to raise money upon

it, for the benefit of the defendant ; that the plaintiff discounted the note at the rate of

three per centum per month; and that W.,as the agent of the defendant, had paid the

amount of the note to the plaintiff; held, that VV. was a competent witness to prove

both the payment and the usury. (Ringgold v. Tyson, 3 Har. & John. 172.)

So, where a promissory note w"as drawn by B., payable to H., and by him endorsed

to C, who endorsed it to E. ; held, in an action on it by E. against H., that B. was a

competent witness to prove that the note was given on an usurious consideration.

(Hunt V. Edwards, 4 Har. & John. 283.)

North Carolina. The plaintiff claimed the property in question by gift and delivery

from his father. The defendant alleged that the father afiervi'ards conveyed the prop-

erty to him by bill of sale. The plaintiff introduced the wife of the father to prove

the gift. Taylor, judge. " She cannot be admitted ; the father himself could not be

a witness, because he shall not be suffered to defeat his own deed ; and if he could

not, neither can the wife, for she is not competent to prove a fajt which he could not

be admitted to prove. (Anonymous, 2 Hayw. Rep. 127.)

M'Kay, judge. " No doubt can be entertained that decisions have been made in

this state, which reject the evidence of a man who is offered as a witness to detract

from an instrument himself has given. Here, however, the instrumrnt was given by

the witness as an attorney ;
" Samuel Landrum, attorney," &c. is stated in the deed.

He is therefore admissible, and is not subject to the rule insisted on." (Executors of

Alston V. Jones's heirs, 2 Hayw. Rep. 298.)

In an action of ejectment, the lessors of the plaintiff claiming title under a deed from

C, the defendant offered C. to prove circumstances showing the deed to be invalid ;

held, that he was competent, and that the rule excluding a witness from impeaching

his own instrument, did not apply, at least to an instrument not negotiable. (Doe, ex

dem. Gwyn & Waugh, v. Stokes & Welburn, 2 Hawks, 235.)

Kentucky. In an action on a note drawn by the defendant, payable to K. which

was endorsed, without recourse by K. to R., by him to A., and by A. to the plamtiff,

it was held that K, was a competent witness for the defendant to prove the note void

for usury. (Gorham v. Carrol, 3 Little, 221. Vid. Ford v. Hale, 1 Monroe, 23.)

The following cases, in further illustration of the extent of the rule, that one shall
'

not be received to impeach an act to which he was a party, may be consulted. In

some cases the rule has been very extensively applied, being extended to deeds, and

even oral sales. (Pierce v, Hindsall, 1 Tyler, 153. Plummer v. Lane, 4 Harr. &
M'Hen. 72.) But it has been generally denied as to these. (Jackson, ex dem. Hop-

kins, v. Leek, 19 Wend. 339, Nichols v. Hotchkiss, 2 Day, 121. Caston's ex'rs v.

Ballard, 1 Hill, 406. Hunter v. Stevenson, id. 415. Hudson v. Hulbert, 15 Pick,

423, 6. Simmons v. Parsons, 1 Bail. 62. Calloway v. Willie's lessee, 2 Yerg. I.

Wilmot's lessee v. Talbot, 3 Harr. & M'Hen. 2. Worthington v. Bicknell, 2 Harr,

Vol. I. 5
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& John. 58. Ilall v. Gittings, 2 id, 380, 386, and note at the last page. Stump v.

Eoberts, Cooke, 350. Guy v. Hall, 3 Murph. 150. Taylor v. Luther, 2 Sumn. 228,

235. Seymour's adm'r, v. Beach, 4 Verm. Rep. 500, 2, 3. Wise v. Tripp, 1 Shepl.

9, 12.) Though it is often allowed as to negotiable paper, subject to certain restric-

tions and qualifications; (Drake v. Henly, Walker's Rep. 541; Lonsdale v. Brown,

3 Wash. C. C. Rep. 404; Adams v. Carver, 6 Greenl. 390; Lane v. Padelford, 2

Shepl. 94. Story, J. in Taylor v. Luther, 2 Sumn. 235 ; Buck v. Appleton, 2 Shepl.

284; Wendell v. George, R. M. Charl. 51 ; Freeman's Bank v. Rollins, 1 Shepl.

202 ; Van Schaack v. Stafford, 12 Pick. 563 ; Spring v. Lovett, 11 Pick. 417 ; Wood,

J. in Stone v. Vance, 6 Ham. 248 ; Harley v. Emerick, Miles, 36 ; Bank of Penn-

sylvania V. M'Calmont, 4 Rawle, 307, 311 ; Gest v. Espy, 2 Watts, 265 ; O'Brien v.

Davis, 6 id. 498 ; Emerick v. Harley, 2 Wharton, 50 ; United States v. Leffler, 11

Pet. 86
;
per M'Lean, J. in Scott v. Lloyd, 12 Pet. 149 ;) and by many of ihe Amer-

ican courts without restriction, even to avoid negotiable and other paper, unless the

witness be interested
;

(Robertson v. Mills, 2 Harr. & Gill, 98, in connection with

other Maryland cases ; per all the judges, in Billingsly v. Knight, 2 Tayl. 103, often

cited as 3 N. Car. Law Repos. though several cases are cited from the North Caro-

lina reports which go strongly the other way.) This stood with a quere in Connecti-

cut
;
(Cowles V. Wilcox, 4 Day, 108 ;) but it is now no longer so. The party even

10 negotiable paper is received to impeach it, in Georgia, (Slack v. Moss, Dudley,

161,) though this was formerly doubted. (Wendell v. George, R. M. Charlt. 51.)

So he is received in Alabama, (Todd v. Stafford, 1 Stew, 199, 200,) and various other

states, (Johnson v. Blackman, 11 Conn. Rep. 342, 348. Harmon v. Arthur, 1 Bail.

-83. Per Johnson, J. in Char v. Keckeley, 1 Bail. 481. Stump v. Napier, 2 Yerg.

35.) Gibson, C. J. (in O'Brien v, Davis, 6 Watts, 498, 499, 500,) anticipates the

abolition of all restriction in Pennsylvania, except the interest of the witness, as in

England and most of the American states. See the case of Keefe v. Archdeken, 1

Vern. & Scriv. Irish Rep. 195, 196, and note, which recognized Walton v. Shelly as

law, though we suppose the courts in that country have since, like the English courts,

repudiated it.

NOTE 30—p. 41.

Persons, other than the parties in the cause, guilty of offences against the provisions

of the act to prohibit betting and gaming, are competent witnesses, and may be com-

pelled to testify ; but their testimony cannot be used in any prosecution against them.

(1 Rev, Stat, of N. Y. 663, ^ 18.) And in civil and criminal suits, persons may be

witnesses against their accomplices, because their testimony tends to suppress fraud

and injustice ; and for the same reason, witnesses, whether subscribing witnesses or

others, may disclose a fraud. (Churchill v. Suter, 4 Mass. Rep. 156. Bean v. Bean,

12 id. 20.) On trial of an indictment for usury, the borrower is a competent witness

for the commonwealth, if he is not entitled to a moiety of the penalty as informer,

notwithstanding he has never paid the money borrowed ;) Commonwealth v. Frost, 5

Mass, Rep. 53 ;) and in all cases an alleged parliceps fraudis may be a witness to

prove or disprove the fraad. (Major v. Deer, 4 J, J, Marsh, 586, 7. Glenn v, Kapff,
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3 Gill & John. 132. Moore v. Tracy, 7 Wend, 229.) The last case was that of a

co-conspirator to obtain goods.

A witness standing in the same situation with the party, is not, on that account, dis-

qualified. For additional cases on this head see Lentz v. Stroh, 6 Serg. & Rawle, 34,

41; Bailor v. Smilhers' heirs, I Litt. 110; West v. Bolton, 4 Verm, Rep. 558

;

Moulton V. Moulton, 1 Shepl. 110 ; Smith v, Hubhs, 1 Fairf. 71 ; Moscati v. Lawson,

•7 Carr. & Payne, 33 ; Lethbridge v. Phillips, 2 Stark. Rep. 544.)

So of an alleged several wrong doer, whose claim depends on the same question as

the one in issue: (Maus' lessee v. Montgomery, 15 Serg. & Rawle, 221, 223.)

The case of Cooper v. Miller, (1 Browne, app. 68,) that one is not competent for

the defendant in replevin, because he went with him and gave countenance to the dis-

tress, is contrary to almost, if not quite, the whole current of authority. It was said

in one case, that the tortious vendor of the wrong doer defendant, was not competent

for the plaintiff, because a verdict against the defendant would be a bar to an action

against the witness. (Pierce v. Hindsail, 1 Tyl. 153, 155.) The case itself, as

we51 as the reason given, seems to stand almost alone against a host of authority.

The son being sued in trespass for driving away the plaintiff's cow, tlie father, who

direet«d his son, the defendant, to drive her away, was held competent for the defend-

ant, (West V. Bolton, 4 Verm. Rep. 558.) In case against one for conspiring with

B. to defrg,ud the plaintiff, B. is a competent witness for the plaintiff. (Brown v.

Marsh, 8 Verm. Rep. 310, 12, 13.)

The appearance of an attorney generally for three wrong doers, one not being sum-

moned, will still not make them parties, if the plaintiff proceed against those only who

were summoned ; and so the third is competent for the others. (Lentz v. Stroh, 6

Serg. & Rawle, 34,41.)

In trover, A. was called and held competent for the plaintiff to show that he (A.)

bought the goods of the plaintiff fraudulently, without the means or intent to pay for

them, and sold them to the defendant, (Triebner v. Soddy, 7 Carr. & Payne, 718.)

In separate inforntiations o^ quo warranto against separate members of a corporation,

on the trial of one, the other parties are competent for the defendant. (Rex v. Gray,

2 Sehv. N. P. 1148, 6th ed.) In an action for infringing a patent, the purchaser from

the plaintiff of a license to use the patent, is yet a competent witness for him. (De-

rosne v. Fairlie, 1 Mood. & Rob. 457. And seeTreadwell v. Bladen, 4 Wash. C. C.

Rep. 703, 4.) In an action on the case for waste, by the reversioner against a stranger,

the tenant, though jointly concerned in committing the waste, was held to be a com-

petent witness for the plaintiff. (Speers v. Broomle, 2 Huds. & Brooke, 432.) But

the case in fact seems to have been no more than that of Duddington v. Hudson, cited

and stated in the text. In Lethbridge v. Phillips, 2 Stark. Rep. 544, the action

was for injuring a picture, and the man who borrowed it of the plaintiff, and without

his leave sent it to the defendant, was received for the plaintiff to prove his case.

In an action against the owner of a ship, for goods supplied, the master is competent

for the plaintiff to prove the ownership. Le Blanc, J. said he was liable in respect to

his contract ; but the owners were liable from their character (Rowcroft v. Basset,

Peak. Add. Cas. 199.) He is equally a witness for the defendant. (Descadillas v.

Harris, 8 Greenl. 298.) In one case, the owner was received as a witness for the plain-

tiff, in an action to charge another with work done on the schooner at the defendant's

special request. (Nicholson v. May, 1 Wright, 660.) In an action for use and
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occupation of land, the defendant's tenant of the same land, who had paid all the rent

to the defendant, was held to be a competent witness for the plaintiff. (Grant v. Beallj

4 Har. & M'Hen. 419.) In assumpsit against the owner of a ship, for money advan-

ced to the master in a foreign port, for which he drew his bill on the owner, he was
held a competent witness for the plaintiff. (Descadillas v. Harris, 8 Greenl. 298 )

And said, he was indifferently liable to the plaintiff or the owner, for the principal

only; not, as in Scott v. McLellan, 2 Greenl. 199, liable to the party calling him for

principal, &c. and costs, and to the other party for principal only.

CHAPTER V.

OF INCOMPETENCY PROM INTEREST.

NOTE 31—p. 41.

This common law rule, excluding witnesses as incompetent, on the gfound of in-

terest, is not applicable to prize causes in the admiralty, where even the captors, at

any other interested person, may be received to testify. The objection goes merely

to their credibility. (The Anne, 3 WJieat. 445 ; id. 438, and the cases there cited in

the tnargin.) But the rules of competency on the instance side of the admiralty, are

in genera], the same as at common law. (Boston, &c., 1 Sumn. R. 3-28, 343.) See

the qualification as to salvors, arising from necessity, (id. 328, 344. Henry Ewbank,
&c., id. 401, 432.)

NOTE 32—p. 4L

The cases in this country are uniform, that a mere interest In the question does not

jn general disqualify the witness. They need not all be cited. The followmt^ are

some of them ; but the doctrine will be found also to run through almost all the cases

which are cited in other notes on the subject of interest. Van Nuys v. Terhune, 3

John. Gas. S3. Phelps v. VVinchel, 1 Day, 270. Pettingal v. Brown, 1 Cain. Rep.
171. Baker v. Arnold, id. 376. The People v. Howell, 4 John. Rep. 302. Stewart
V. Kip, 5 John. Rep. 256. Fairchild v. Beach, 1 Day, 266. Bulkley v. Storer, 2

Day, 531. Wakely v. Hart, 6 Binn. 316. Farrell v. Perry, 1 Hayw. 2. Porter v.

M'Ciure, id. 360. State Treasurer v. Nail, Tayl. 5. Dean, ex dem. Beatty v. —
,

id. 9. Baring v. Reeder, 1 Hen. & Munf. 165, 168. Miles v. O'Hara, 1 Serg. &
Rawle, 32, 36.

That a mere bias of feeling or interest in the question, was no objection ; but to dis-

qualify a witness, he must have a direct and certain interest in the event, or the ver-

dict must be evidence for or against him, see numerous cases in the notes now ched
;

also Miller v. Field, 3 A. K. Marsh. 706. Day v. Green, Hardin, 117, State v.
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Woodward, 4 Halst. 21. Gaston's ex'rs v. Ballard, 1 Hill, 406. Hayes v. Grier, 4

Binn. 83. Bowman v. Willis, 3 Bing. N. C. 669. Benedict v. Hecox, 18 Wend. 490.

Anderson v. Passman, 7 Gar. & Payne, 193. Fitch v. Boardman, 12 Gonn. Rep.

345. Phebe v. Prince, Walker's Rep. 131.

We shall state various other cases. On a plea of nonjoinder of a plaintiff, the per-

son named as not joined, is competent for the defendant to prove the plea. (Davis v.

Evans, 6 Garr. & Payne, 619.) In a suit against an agent, to recover back money

paid him, on the ground that nothing was due to the principal, the latter is competent

for the defendant. (Leidel v. Peckworth, 10 Serg. & Rawle, 442.) One co-heir and

tenant in common, is a witne.ss for or against another, in ejectment. (Nass v. Van
Swearingen, 7 Serg. & Rawle, 192.) A grantor without warranty is competent to

support the title. (Dornick v. Reichenback, 10 Serg. & Rawle, 84. Gonnelly's heirs

V. Ghiles, 2 A. K. Marsh, 442, 3. Krause v. Reigel,2 Whart, 385. Swisher's lessee

v. William's heirs, 1 Wright, 754. O'Neall, J. in. Gates, Adra'r v. Wacter's heirs, 2

Hill, 444, and case of Sims v. De Garffenreid, there stated.) And this, though he

conveyed with a parol understanding that the property was still to continue his, the

suit being conducted at the expense of the grantee. (Dornick v. Reichenback, 10

Serg. & Rawle, 84 ) In case, for obstructing a way claimed by the plaintiff, over the

defendant's land, the grantor of the land to the defendant, with general warranty, at

a time when the way ran across it, the deed making no mention of the way, was held

a competent witness for the defendant. (Greenwak v. Horner, 6 Serg. & Rawle. 71.)

Though an interest in the fund in question in the cause will disqualify the witness,

yet it must not be remote, but immediate. Thus, the surviving husband of a wife, ad-

ministratrix, is a competent witness for her surety in an action on her administration

bond. (Willis' ex'r v. Britton, 1 Har. & John. 478.) In trespass qu. claus. freg., a

witness was held competent for the plaintiff, though he answered that he expected a

lease of the locus in quo, from the plaintiff. (Baker v. Pierce, 4 Har. & M'Hen. 502,

And see Day v. Green, Hardin, 117. Seaver v. Bradley, 6 Greenl. 60.) In one case,

the surety was denied to be competent for his executor, plaintiff. The surety had

acted as agent, making large collections for the estate ; but released his commissions,

and all reward; yet denied to be competent. (Beau's ex'r v. Jenkins' a'dm'r, 1 Harr.

& John. 135.) Quere ; for the witness came to support no right of his own ; nor

could the recovery benefit him, or a failure injure him, with any degree of certainty.

And this case was accordingly disregarded, and appears to be overruled by Ferguson

V. Gappeau, 6 Harr. & John, 395, 402. In this last case, it was held that he would

not be liable on his bond for the costs of the suit. (Id. 402.) The liability for these,

even of the principal himself, is at least uncertain and contingent; for he may gene-

rally reimburse himself out of the estate. (Id.) It was said, that a witness for the

state was not incompetent, merely because he was entitled to a premium on the con-

viction of the prisoner. But he was rejected on other grounds. (State v. Bennet, 1

Root, 249.)

A vednor with warranty against his own acts, and those of his co-heirs, and those

claiming under them, is a competent witness for his grantee, the plaintiff or defendant

in ejectment, against one who claims not under those to whom the warranty extends.

(Gonnelly's heirs v. Ghiles, 2 A. K, Marsh. 243, 4. Porter's heirs v. Robinson, 3 id.

253, 256, 7. Burns v. Lyon, 4 Watts, 363, 6. Beach v. Sutton, 5 Verm. Rep. 200,

214. Beidleman v. Foulk, 5 Watts, 308.) A minor son is a witness for his father,
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in an action for the wages of the son. (Keen v. Sprague, 3 Greenl. 77, 80.) That a

promise by the plaintiff, to pay his witness a debt out of the fund recovered, does not

disqualify the witness, with the reason and authorities, see Seaver v. Bradley, 6

Greenl. 66, 63, 4, per Mellen, C. J. In assumpsit, for wheat sold and delivered under a

contract to deliver a certain parcel, a witness who was, after the contract, received

bv the plaintiff to participate in it, and deliver a part for and in the name of the plain-

tiff, and on his credit, at the original contract price, and whom the plaintiff had paid,

was held clearly competent for the plaintiff. (Barstow v. Gray, 3 Greenl. 409.) In

an action against a sheriff, for not levying on goods of a firm which he had attached

for a debt against one of the firm, the defence was, that attachments and claims for

partnership debts against the firm, had exhausted all their property. Held, that a

creditor of the firm was a competent witness for the defence. (Commercial Bank v.

Will* ins, 9 Greenl. 28, 39.) A master is a competent witness for his indented ser-

vant, or black boy, holden to service under the abolition law, on trial for a capital

offence. (State v. Aaron, 1 South. 231.) In assumpsit, a third person, or, if he be'

dead, his executor and legatee, is a competent witness for the defendant, to prove

that such third person paid the debt, at the request of the defendant. (Henarie

V. Maxwell, 5 Halst. 297.) In trover for slaves, the plaintiffs claimed under a divi-

sion, by consent between joint tenants. A person who claimed and held other

slaves under the same division, was offered as a witness for the plaintiff, to prove

the fact of division ; but was rejected as incompetent. (Starkey's administrators v.

McClure, Mart. N. C. Rep. 73.) But this case (A. D. 1797,) would, doubtless,

not be followed at the present day ; for the interest was in question only. In an

action against the vendor on a warranty of soundness, or a defence to an action

bjr him for the price of the article, grounded on a breach of such warranty, the ven-

dor who sold to him with a like warranty of soundness, is a competent witness for

him, to prove soundness. The case was one of the warranty of a horse. The court

said, the record could not be evidence as in case of the warranty of title ; for the

horse might have been well when the witness sold him. (Duncan v. Bell, 2 Nott

& McCord, 153, 156. Johnson v. Harth, 2 Bail. 185, per Harper J. and the cases

there cited by him.) A. assigned to B. all his interest in certain property deposited in

the hands of C, for which the latter was bound to account to A. and B. jointly. In

an action by B. against C, on C.'s promise to account to B. alone, made subsequent

to the assignment, A. was held to be a competent witness for B. (Lang v. Fiske, 2

Fairf. 385, 390.) In trespass, quare claus. fregit, by one claiming under the witness'

prior unregistered deed with warranty, against another claiming under his subsequent

deed of quit claim, registered prior to the other, the witness was held competent for

the plaintiff to prove that the subsequent grantee took with notice of the first deed.

(Adams v. Cuddy, 13 Pick. 400, 3, 4.) A grantor, without warranty, is competent to

support his vendee's title, though the latter have not paid the purchase money.

(Krause v. Reigel, 2 Whart. 585, 7.) In an action for a nuisance to the land by an

assignee of a mortgagee in possession, his assignor is competent for him, inasmuch as

the record would not be evidence in respect to the title, especially when the pleadings

do not put that in issue. (Hull v. Fuller, 7 Verm. Rep. 100, 106.) A wife, though

she join her husband in the execution and acknowledgment of a deed, containing a

covenant of warranty, is not bound by the covenant. The object was merely to bar

her dower, and she may, therefore, on her husband's d^ath, be received as a witness
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to sustain the title. (Chambers v. Spencer, 5 Watts, 404.) In an action by a quasi

corporarion, e. g. a road commissioner, in his own name, on a contract made with his

predecessor, the latter is a competent witness for the plaintiff; the witness, though re-

motely interested, yet being competent within the various cases, passim, in these notes,

respecting the competency of municipal corporators. (Cox v. Way, 3 Blackf. 143.)

An action was brought on the promise of the defendant, to pay, at maturity, a note

which the plaintiff made for the accommodation of one Shaw, to secure a debt due by

him to one Hart. And Hart was held to be a competent witness for the plaintiff, to

prove the defendant's promise, though the plaintiff had not yet paid his note to the

witness, and the latter had endorsed it ; and anticipated that the avails of a recovery

by the plaintiff in the pending suit, would be appropriated to discharge his liability as

endorser. The objection was, that the witness would be, in equity, entitled to the

benefit of the recovery, within Phillips v. Thompson, 2 John. Ch. Rep. 418, which

held that the holder was entitled to the benefit of collateral securities given by the

maker to the endorser. But the court held that the doctrine applied only as between

assignor and assignee, it which case the latter is held to be a purchaser, not only of the

principal debt, but of all collateral securities. And the witness here was not an as-

signee ; but a mere payee of the plaintiff's note ; and a purchaser of nothing but the

maker's responsibility. The witness, therefore, had no legal nor equitable interest.

(Robertson v. Stewart, 5 Watts, 442, 5, 6 ) A creditor is a competent witness in

favor of his debtor, though a recovery will increase his substance, and means of pay-

ing, the witness. (Gibson, C. J. in Robertson v. Stewart, 5 Watts, 445, 446.) See

Paul v. Brown, 6 Esp. Rep. 34, and Noel v. Davis, Barn. & Adol. 96, S. P. ;

but note the distinction between these eases, and the one just put. There, the

creditor came to increase a fund on which his debt was a lien ; and, therefore,

quere. (Seaver v. Bradley, 6 Greenleaf, 60, 63, 64 ) Any interest, so remote, or

of such a nature, that it cannot be released, will not disqualify a witness. (Hender-

son, C. .1. in State v. Kimbrough, 2 Dev. 439.) In case for building a dam on land

held as tenant in dower, by A.'s widow, and diverting a water course, to the damage

of the plaintiff, the husband of A.'s heir is competent as a witness for the defendant*

(Adams v. Butts, 9 Conn. Rep. 79 ; and see Leach v. Thomas, 7 Carr. & Payne,.

327.) The reversioner is a competent witness for the particular tenant. (Id.) But

quere, if so in ejectment. A witness merely requesting another to become security

for the plaintiff's costs, who does so accordingly, without engaging to indemnify the

surety, does not disqualify the witness to testify for the plaintiff, though the

witness may deem himself bound in honor to indemnify. (Mulkevan's ex-

ecutors V. Gillespie, 12 Wend. Rep. 349,) In assumpsit, by a vendee, to re-

cover back money paid to his vendor of land, founded on the defendant's breach of

the contract to convey, one who had c&venanted to convey the same land to the de-

fendant, was yet held to be a competent witness for him. (Reed v. McGrew, 1 W^right^

105, 5 Ham. 375, S. C. but not S. P.) In an action by a jailor for jail fees, the sheriff

is, prima facie, a competent witness for the plaintiff. It will not be intended that the-

sheriff is interested, as a sharer in the fees, merely because he has deputed the plain-

tiff to keep the jail. (Saxon v. Boyce, 1. Bail. 66.) The plaintiff took a note of T.,.

on which C. was surety. T. assigned property to the plaintiff in payment, which one

W. seized on his fi. fa. against T., alleging tlie assignment to be fraudulent ;
the plain-

tiff, therefore, sued the sheriff. Held, that C. was a competent witness for the plain-
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tiff; for the note was paid by the assignment, whether fraudulent or not. (Terry v.

Belcher, 1 Bail. 568, 571.) In an action on a bond against an administrator, one who

had endorsed for the accommodation of the intestate, was offered as a witness for the

defendant. He was held competent, though he admitted the estate was insolvent, and

that a recovery on the bond would exhaust the assets. (Ogier v. Holmes, 1 Bail. 473,

5, 6.) In ejectment by a devisee, a residuary legatee of the estate is competent for

the plaintiff, though a suit in favor of the estate be pending against the defendant, for

use and occupation of the locus in quo. (Summer v. Murphy, 2 Hill, 488.) In an

action for the infringement of T.'s patent of a machine, the defendant reUed on a

patent to P. for the same machine, who assigned it to the defendant. P., the assignor,

was held to be a competent witness for the defendant. (Treadwell v Bladen, 4 Wash.

C. C. Rep. 703, 4 ; and see Derosne v. Fairlee, 1 Mood. & Rob. 457.) In an action

by A.'s administrator against B.'s administrator, for money had and received from C.'s

administrator, to the use of the plaintiff's intestate, the administrator of C. is a com-

petent witness for the plaintiff. (Wiggin's adm'rs v. Pryor's adm'r, 3 Porter, 430.)

In trover, for negroes, by a trustee, claiming them under a bequest to the plaintiff, in

trust for an infant for life, remainder to his heirs, the uncles of the infant, now next of

kin, are competent witnesses for the plaintiff. (High v. Stainback, 2 Stew. Rep. 24!)

In assumpsit, the defence was, that the plaintiff had received a note made by A. in

satisfaction. Held, that A. was a competent witness for the plaintiff, to prove the note a

forgery. (Hickman v. Nance, 1 Stew. Rep. 354, 373, 4.) In detinue for a slave, the

defendant offered W. as his witness, who had sold the slave with warranty, to M.,

from whom it had passed with warranty, through several sales to the plamtiff. Held,

that W. was competent. (Martin v. Kelly, 1 Stew. Rep. 198.) The father is a

competent witness for his son. (Smith v. Wiggins, 3 Stew. Rep. 221.) Where the

defendant contracted with A., B., C, &c., severally ; in an action by one for a breach

of the contract, another was held a competent witness for the plaintiff. (Wadhams v.

The Litchfield, &c., T. P. Co. 10 Conn. Rep. 416, 420, 1.) In ejectment, a witness

is not incompetent for the plaintiff, merely, because he claims other land depending on

the same location and boundary, which the plaintiff is seeking to establish. (Wood-

ard V. Speller, 1 Dana, 179, 181.) So if he claim as heir of B., and be offered to

defeat the plaintiff, who also claims as heir of B. (Doe, ex dem. Bath, v. Clarke, 3

Bing. N. C. 429.) In Kentucky, a replevin bond with surety, duly acknowledged,

had the force of a judgment. In an action against a constable for not returning an

execution on such a bond, the surety is a competent witness for the defendant. (Wil-

liams V. Hall, 2 Dana, 97.) In an'action against an administrator, his surety is ad-

missible as a witness for him, there being, in the cause, no suggestion of a devastavit.

(Bennington v. Parkin's adm'r, 1 Harringt. 128. Spencer's adm'r v. Brooks, 1

Wright, 178.) In an action by the vendor for the rescission of a sale of land,

on which, upon rescission, a judicial mortgage [judgment] of the witness would

attach and become a lien ; he was, notwithstanding, held competent for the plaintiff.

(Russell V. Sprigg, 10 Lou. Rep. (Curry) 421, 4, 5.) In an action by a holder against

the surety, a maker of a note, the principal, a co-maker, not sued, was received as a

competent witness for the defendant, the court saying his interest was balanced.

(Freeman's Bank v. Rollins, 1 Shepl. 202, 205. Quere.) In a like case, he was re-

leased. (Ilarman v. Arthur, 1 Bail. 83.) In case for flowing the plaintiff's land, by

the defendant's dam, the owners of mills below, though benefitted by the ddm, were
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held competent witnesses for the defendant. (Inhabitants of China v. Southwick, 3

Fairf. 341 ) One Tenny, by a foreign attachment, recovered judgment against M.,

and a debtor to M. by note, not negotiable. Afterward, the debtor gave Tenny his, the

debtor's, note for the judgment debt. Then one A. claiming to be a bona fide assignee

of the first note, sued the debtor upon it in M.'s name. Held, that Tenny was a com-

petent witness for the debtor, now defendant. (Matthews v. Houghton, 2 Fairf 377,

380.) In trover, for goods sold to and obtained by M., on a fraudulent pretence that

he would pay cash, others from whom_ he had obtained goods in the same way, were

held competent witnesses for the plaintiffs. (Rowley v. Bigelow, 12 Pick. 307, 311.)

In assumpsit, by a mortgagor of land, for use and occupation, the mortgagee is a com-

petent witness for the defendant, to prove that the mortgage has been foreclosed by

his entry, and that he demised to the defendant. (Plympton v. Moore, 13 Pick. 191.)

In assumpsit on an account, the defence was, that A. sold a horse to the plaintiff, a

part of the price to be in part satisfaction of the account, the defendant agreeing to

pay the residue to A., which he had done ; A. was held a competent witness for the

defendant. (Burt v. Nichols, 16 Pick. 560.) In an action on a covenant of war-

ranty, one who had conveyed the land in question to others with warranty, was held

a competent witness for the plaintiff, to prove that he entered as the agent of his

grantees, and evicted the plaintiff. (Burrage v. Smith, 16 Pick. 56, 60.) A witness

is competent for a plaintiff in ejectment, though he, being in possession of lands

depending on the title in qiiestion, admits that he prefers the plaintiff should suc-

ceed, hoping to purchase from him on better terms than from the defendant. (Jack-

son, ex dem. Hopkins, v. Leek, 12 Wend. 105, 108.) An attorney sues an assignee

for costs upon his retainer ; the assignor is a competent witness for the plaintiff.

(Watson v. Smith, 13 Wend. 51, 2.) On a bill filed to avoid a judgment binding the

plaintiffs land, held, that persons claiming under him, as purchasers of parts of the

same land, were competent witnesses for him ; because the decree would not con-

clude them. (.Johnston v. Hubbell, 1 Wright, 69.) Quere ; for a perpetual injunc-

tion would protect them. In case, for a false representation against the vendor of land,

one who had purchased part of the same land from the plaintiff, at the original price of

his purchase, is competent for him, to prove the fraud. (Wilkinson v. Root, 1 Wright,

686.) In replevin, by A., for goods distrained by the defendant, as those of B. his

tenant, and issue on a plea of property in A., the tenant B. is competent for A. to

prove the plea. (McConahy v. Kepler, 3 Pennsylv. Rep. 467.) On a bill filed by a

surety, to be relieved of his suretyship, the principal was held to be a competent wit-

ness for the complainant. (Gass v. Stinson, 2 Sumn, 453, 458. Quere. See Jordan

V. Trumbo, 6 Gill & John. 103, contra. However, Freeman's Bank v. Rollins, supra,

supports Gass v. Stinson, on the ground that the witness' interest is balanced. Quere.

It was held, that, in ejectment, the defendant's landlord might be a witness

for him. (McGee v. Eastis, 5 Stew. & Port. 426, 433.) Quere. By a
successful defence, his tenant retains his possession, which is his landlord's

and by an eviction, the landlord loses his rent. See also per Ruflin, C. J.

in Rogers v. Mabe, 4 Dev. 197, who says, " nor can a landlord testily for

his tenant." And see Lodge v. Patterson, 3 Watts, 74, 6. In assumpsit, to re-

cover money advanced to the defendant, on his contract to convey land to the plain-

tiff, on the ground that the defendant had previously conveyed to A. who had paid the

purchase money, and was in possession ; A. was held to be a competent witness for

Vol. I. 6
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the plaintiff. (Devere v. Lloyd, 3 Watts, 94.) Prejudice in the witness' mind is no

ground of exclusion, though he be called to impeach a witness, and request to be

excused because he is prejudiced against the witness. (Cook v. Miller, 6 Watts, 507.)

In assumpsit for money advanced on an auction purchase of two lots as disincumber-

ed, on the ground that one was subject to common in favour of the inhabitants of a

parish ; the right not being directly in question, Lord Kenyon received one of the

inhabitants as a witness for the plaintiff, though he confessed on his voir dire

that he claimed a right of common. (Gibson v. Spurrier, Peak, Add. Cas. 49. See

Adams v. Butts, 9 Conn. Rep. 79.) In trespass quare clausum fregit against a

mortgagor, the mortgagee was held competent for the defendant on a plea of liberum

ienementum. (Simpson v. Pickering, 5 Tyrw. 143.) This was, of course, on the

ground that the verdict could not affect the witness. In ejectment against the heir,

his mother, though entitled to dower, was held admissible for him. (Doe, dem. Night-

ingale V. Maisey, 1 Barn. & Adolph. 439. See Ward v. Wilkinson, 4 Barn. &
Cress. 410.)

In an action for toll of a public road, persons who have refused to pay are compe-

tent for the defendant, from necessity. (L^ncum v. Lovell, 9 Bing. 465.)

It should be noted as to exclusion on account of liability over, that the liability must

be legal, not merely honorary or moral ; for where one agreed to indemnify the de-

fendant against the publication of a libel. Lord Tenderden yet inclined to receive hira

as competent for the defendant. (Humphreys v. Miller, 4 Carr. & Payne, 7.) His

lordship hesitated ; but can there be a doubt that the inclination of his mind accorded

with settled principles T An illegal contract is void at law, and binds only in honor ;

and we have seen at several stages of these notes, that such an obligation is regarded

as of no influence in working the exclusion of witnesses. It has been so considered by

several late cases in the supreme court ofNew York, arising out of transfers of prop-

erty to defraud creditors. And see our remarks, passim, on the admissibility of execu-

tion debtors on questions of property between their vendees, sheriffs, &c.

An ofncer who takes a statute bond to the plaintiff for the defendant's appearance in

a suit, is a competent witness for the plaintiff in an action on the bond, though he may

be personally liable to the plaintiff, for neglect in his proceedings as an officer.

(Smalley v. Vanorden, 2 South. 811. Day v. Hall, 7 Halst. 303. Graecen v. Allen,

2 Green, 74.)

In detinue by a mortgage of slaves, against the vendee of the mortgagor, the latter

was held to be a competent witness for the plaintiff. (Miller v. Dillon, 2 Monroe, 73.)

NOTE 33—p. 44.

* * The rule of incompetency, on the ground of interest, has been swept away in the

state of New-York. (N. Y. Session Laws of 184S, p. 560, sec. 351, 352.)

§ 351. "No person offered as a witness, shall be excluded, by reason of his interest

in the event of the action.

§ 252. The last section shall not apply to a party to the action, nor to any person for

whose immediate benefit it is prosecuted or defended, nor to any assignor of a thing io

action, assigned for the purpose of making hinti a witness."
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The codifiers of the Practice, in the courts of the State of New-York, by whom

the foregoing sections were proposed, say, in their report to the Legislature :
" The

abrogation of the rule, which excludes a witness, who has an interest in the event of

the action, has been frequently proposed and discussed in this State. We think the

time has come for effecting it. The rule appears to us to rest upon a principle

altoo-ether unsound ; that is, that the situation of the witnesses will tempt him to per-

jury. The reason strikes at the foundation of human testimony. The only just in-

quiry is this, whether the chances of obtaining the truth are greater from the admis-

sion or exclusion of the witness. Who that has any respect for the society in which

he lives, can doubt, that, upon this principle, the witness should be admitted ! The

contrary rule implies, that, in the majority of instances, men are so corrupted by their

interest, that they will perjure themselves for it, and that besides being corrupt, they

will be so adroit, as to deceive courts and juries. This is contrary to all experience.

In the great majority of instances the witnesses are honest, however much interested,

and in most cases of dishonesty the falsehood of the testimony is detected, and de-

ceives none. Absolutely to exclude an interested witness, is therefore, as unsound in

theory, as it is inconsistent in practice. It is inconsistent, because the law admits

witnesses, far more likely to be biased in favor of the party, than he who has merely

a pecuniary interest. A father may testify for his son ; a child living with his father

and dependent upon his bounty, may appear as his witness, nay, as his only witness,

without question. Is the immediate gain of a dollar, by the result of a cause, so po-

tent to outweigh integrity, while affection, consanguinity, dependence, are put down

as dust in the balance \ There is not another rule in the law of evidence so prolific

of disputes, uncertainties, and delays, as that, we are considering. Not a circuit is

held, but question after question is raised upon it; nor a term where exceptions grow-

ing out of it are not debated. Some of the foregoing reasons, apply also to the ex-

clusion of a person sentenced for felony. It is wiser, we cannot doubt, to place the

witness on the stand, and let the jury judge of his testimony."

We have thus given this radical change in one of the most important rules of evi-

dence, all the benefit which it can derive from the reasoning of the practice commis-

sioners. It would not be a difficult task to expose the unsoundness of that reasoning.

It is plausible but fallacious. It is in the ad captandum style of very many of the

arguments urged in favor of the great legal and constitutional changes which have re-

cently taken place in New York. Time will give proof of the untempered mortar

with which the great temple of justice has been daubed over, by bold but unpractised

hands. The wise master builders of our ancient law, may safely leave their fame to

the severe and just test of experience.

But this change in the rule which disqualified an interested person, as a witness

stops far short of the reasoning and principle on vi'hich it proceeds. It leaves the par-

ties, in all cases, incompetent. It does not permit even the nominal party on the rec-

ord, who has no beneficial interest, to testify. If interest forms no valid objection to

competency, but should go only to credibility, on what principle is the exclusion of the

party to the record to be justified ^ There is no conceivable distinction except that of

interest, between a party and a stranger to the record. Yet the commissioners have

been careful to preserve the rule as to parties, (even as to parties without a beneficial

interest,) in its unmitigated rigor.**
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NOTE 34—p. 45.

That is to say, has an interest which nr>ay inchne him to testify favourably to the

party who calls him. (See Cotohet v. Dixon, 4 M'Cord, 311.)

A person interested in the event of the cause is competent, when his interest is ad-

verse to the party calling him. Thus, in an action of ejectment, the defendant claimed

the premises under a deed from J. S. The plaintiff then called J. S. to invalidate the

deed ; and it was held, that although interested, his interest was against the party who

called him ; that a person interested in a cause, is an objectionable witness, only when,

he comes to prove a fact consistent with his interest ; but if he be called to give evi-

dence contrary to that interest, be is the best possible witness, and no objection can

be made to him. (Jackson, ex dem. Youngs, v. Vredenburgh, 1 John. Rep. 159.

And see Work v. Maclay's lessee, 2 Serg. & Rawle, 415. Salmon v. Ranee, 3 id.

311. Scott V. Shepherd, 3 Verm. Rep. 104, 109.) So where the plaintiff brought

an action of trespass against the defendant for taking away a number of sheep, claim-

ing them as his own. D., who had sold them to the plaintiff, was held to be a compe-

tent witness for the defendant ; for being interested to support the title of the plaintiff,

his vendee, his interest v/as hostile to the defendant who called him. (Hurd v. West,

7 Cowen's Rep. 7.'"'2.) So tlie endorser of a promissory note is admissible for the

maker, in an action brought by the endorsee, to prove that before the endorsement to

the plaintiff, the witness and the defendant submitted all matters of difference between

thein, including the note, to arbitrators, who had awarded thereon. (Webster v. Lee,

5 Mass. Rep. 331 ) So the endorser of a bill is competent for the drawer, to prove

that the plaintiff, the endorsee, had no interest in the bill. (Barker v. Prentiss, 6

Mass. Rep. 430.) So in an action against one of two joint debtors, the debtor not

sued is a competent witness for the defendant, after being released by him ; for his

interest is manifestly hostile to the party calling him; since a recovery and satisfac-

tion against his co-debtor would be a bar to a future action against the witness, and
the release will protect him against a claim by his co-debtor for contribution. (Leroy
V. Johnson, 2 Pet. Rep. 186.) So a widow is competent to prove the promise of her

husband in an action against his executors ; for her interest is against the plaintiff.

(Beveridge v. Minter, 1 Carr. & Payne, 364.) So a member of a society, for whose
benefit a suit is brought, may testify for the defendant that he, as a party in interest,

received the money in question. (Field v. Field, 9 Wendell, 394.) So a second en-

dorser of a promissory note is, in point of interest, an admissible witness for the first

endorser, in an action against him. by the second endorsee, for his interest is adverse

to the party calling him. (Powell v. Waters, 8 Cowen's Rep. G69.) The principal

is competent for the creditor against the surety; having either a balanced interest,

or one against the creditor. (Bigelow v. Benedict, 6 Conn. Rep. 116.) So a dis-

tributee called to testify against the administrator. (Levesque v. Anderson, 6 Mart.
Lou. Rep. 293.) In North Carolina, on an issue to try whether a husband gave an
instrument intended as a deed or a mortgage, the widow is competent to prove that he
intended to give a mortgage

; for either would cut off her dower • and her interest

would be to swear in favor of the deed, for the personal estate must go to pay the

mortgage
;
and her interest therein thus be diminished. (Price v. Joiner, 3 Hawks,
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418.) The endorser is competent for the malcer in a suit by the endorsee against the

maker. (Smith v. M'Dovv, 1 Rep. Const. Court, 277. Crayton v. Collins, 2 M'Cord,

457. Nichols v. Artman, 1 Harp. 285, 287.) On a feigned issue between A. & B.,

judgment creditors of C. awarded to try whether certain moneys raised by sale of

land and paid into court, should be paid over to A the elder, or B. the junior judgment

creditor, it was held, that the constable who had levied on goods of C. and paid the

money to A. in satisfaction of his judgment, was a competent witness for B. to show

that fact ; for his interest was rather against B. than for him, he, the constable, being

liable for the money to A. should it turn out that he had not paid it over. (Johnson v.

Ramsay, 16 Serg. & Rawle, 115, 116, 117.) In a Pennsylvania ejectment by the

vendee on an agreement to convey to him, against one claiming by deed of date

subsequent to the agreement, both instruments being executed by the same vendor, the

surety for the performance of the agreement was held to be a competent witness for

the defendant to show that the first vendee had relinquished the agreement ; for his

interest was against the party calling him, and in favor of the plaintiff. (Hawthorn v.

Bronson, 16 Serg. & Rawle, 269, 280.) It is said in Lampton v. Lampton's ex'rs, 6

Monroe, 618, that a defendant in an execution is competent to prove that property

seized under it does not belong to himself; but to another. A witness, in an action

on contract, is admissible for the defendant, to prove that the contract was made with

him, (the witness,) not with the defendant. (Carman v. Foster, 1 Ashm. Rep. 133.)

Where one of several joint debtors was sued, on the trial the plaintiff offered another

of the joint debtors as a witness. The defendant objected to his competency, and prov-

ed that the witness was one of a stage company to which the defendant belonged, and

that in a settlement with the company the witness had charged, and was credited, for

money paid the plaintiff, on account of the plaintiff's demand. The court said, if the

witness had any interest, it was in favor of the defendant. If he had received the mon-

ey from the company to pay ihe plaintiff's demand, and the plaintiff recovered it of

the defendant, the witness would be obliged to refund. (Gay v. Cray, 9 Cowen's

Rep. 44.)

Though the civil code of Louisiana declared that all witnesses interested directly or

indirectly should be excluded ; yet held that the statute could not have intended wit-

nesses who were interested to swear against the party calling them ; or in other words,

witnesses called to swear against iheir own interests. (Rochelle v. Musson, 3 Mart.

Lou. Rep. 73, 86.) Thus in an action as heirs for property which the defendant claim-

ed as purchaser adversely to the plaintiffs, a witness who had purchased other proper-

ty as belonged to the deceased, was held competent for the defendants, as she was in-

terested to show that the title was in the deceased, and so far to defeat the defend-

ant's claim. (White v. Holsten, 4 Mart. Lou. Rep. 471, 472, 3.) So the plaintiff can-

not object that his own agent is called by the defendant, on the ground that the agent is

answerable to the plaintiff for an excess of his authority. (Peytavin v. Hopkins, 6 Mart.

Lou. Rep. 256, 258, 9.) So in an action against an executor or administrator, the

plaintiffmay call any one interested to prevent a recovery against the estate. (M'Mick-

en V. Fair, 4 Mart. Lou. Rep. N. S. 172.)

In an action against the personal representatives of a deceased partner, on a con-

tract made by the firm, a surviving partner is a competent witness for the defendants

to prove the partnership ; for the personal rapresentatives of a deceased partner are,

at law, discharged from all liability for the debt of ihe firm, and the survivor alone can
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be sued; therefore, the interest of the witness is adverse to the defendant ; as by es-

tablishing the partnership, and thus defeating the plaintiff's action, he makes himself

personally responsible. (Grant v. Shurter, 1 Wend. Rep. 148.) And so when nine

persons signed a bond, to be delivered on certain terms and conditions and five of

them subsequently delivered the bond without the knowledge or consent of the remain-

ing four, on terms and conditions different from those originally stipulated ; and an ac-

tion was brought on the bond against the four who did not participate in the delivery,

without joining the five obligors who did deliver the bond ; it was held, that one of the

five not sued was a competent witness for the defendants, to prove the circumstances of

the delivery ; for by establishing the facts he was called to prove, he would increase

his own liability, and was therefore interested against the party calling him. (Lovett

V. Adams, 3 Wend. Rep, 380.) And in an action against an officer, for a voluntary

escape of a defendant in execution, the latter is a competent witness for the officer ; for

his interest if any, is against the party calling him. (Waters v. Burnet, 14 John. R.

362.) In this case the court said, if the escape was voluntary, the officer could not

recover against the prisoner, who was therefore interested to procure a verdict in favor

of the plaintiff, by which he would be discharged from all liability to the plaintiff, on

the original indebtedness. So in an action brought by a creditor upon his debtor's

bond, given for the jail liberties, the sheriff is a competent witness for the defendant to

prove he was discharged from imprisonment by consent of the creditor. If the creditor

should bring an action against the sheriff for the escape of the prisoner, he could not

make use of the verdict in this cause to prove the consent of the creditor, but would be

obliged to make out that fact by other testimony ; but a recovery by the plaintiff in

this cause would protect the sheriff against any future action for the escape ; there-

fore his inteiest was against the defendant. (Bridge v. M'Lane, 2 Mass. Rep. 520.)

And so as to husband and wife, though where one is a party, the other cannot be

received to testify against him or her, yet where the one is competent by reason that

his or her interest is against the party calling the witness, the other is equally so.

(Per Walworth, Ch. in City Bank v. Bangs, 3 Paige, 37, 8.) Thus where the hus-

band had endorsed his wife's note, given to her'aw/n sola, and guarantied the payment

she was yet held receivable for the maker to prove payment to her dum sola. (Fitch

V. Hill, 11 JMass. Rep. 286.)

In foreign attachment, the debtor is a competent witness for the garnishee. His in-

terest is against the garnishee ; for if the latter be compelled to pay, tbis discharges

the debtor. But he is not competent against the garnishee. (Enos v. Tuttle, 3 Conn.

Rep. 247.)

NOTE 35—-p. 46.

It is a general rule in all common law courts, that a party on the record cannot be

received to testify, either in his own favor, if objected to by the opposite party, or

against himself, if he object. (Haswell v. Bussing, 10 John. Rep, 128. Sharp v.

Thatcher, 2 Dall. 77. Supervisors of Chenango v. Birdsall, 4 Wend. 453. Nasonv.
Thatcher, 7 Mass. Rep. 3U8. Fox v. Whitney, 16 id. 118. Adams v. Leland, 7
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Pick. 62. Sears v. Dillingham, 12 Mass. Rep. 358. Hunter v. Hunter, Charlton's

Rep. 303. Lampton v. Lamptou's executors, 6 Monroe, 616, 617. Robinson v.

Neal. 5 Monrore, 212, 214, 215. Thomas v, Ferqueran, 2 J, J. Marshall, 28. Wor-

rall V. Jones, 7 Bing. 395. Butler's ex'r. v. Brown, 4 M'Cord, 24. Kimball v.

Lamson, 2 Verm. Rep. 143. Commonwealth v. Marsh, 10 Pick. 57, 8.)

Whether, in the common law courts, he shall ever be received to testify upon the

merits, even after all interest is removed, or where he is willing to testify in favor of

the opposite side, on being called for the latter purpose, depends mainly on the ques-

tion whether the rule of exclusion go upon the mere abstract objection that he is a

party, or that he must have some interest connected with that relation.

On this question different courts have had their different views. (Lampton v. Lamp-

ton's ex'rs, 6 Monroe, 617, per Mills, J.) They all seem to concur that though the party

be an administrator, executor, trustee, guardian, prochein amy, or otherwise stand in

outer droit, he is not competent to testify in favor of the interest he represent?, be-

cause, on failure, he is liable for costs; and the most complete and certain remedy over

to reimburse himself, has not yet in any case been considered as countervailing his in-

terest. (Sears v. Dillingham, 12 Mass. Rep. 358. Fox v. Whitney, 16 id. 118. Du-

rant v. Starr, 11 id. 527. Butler's ex'r v. Brown, 4 M'Cord, 24. 2 Day, 404.

Beard's ex'r v. Cowman's ex'r, 2 Har. & M'Henry, 152. Van Sant v. Boileau, 1

Bin. 444. Heckert v. Haine, 6 Binn, 16.) And see next note. No ; Not even if

he resign his trust during the pendency of the action ; for he is still liable for costs.

(Adams v. Leland, 7 Pick. Rep. 62.) And though the patry be misnamed ; or, (in ac-

tions arising ex contractu, against several,) one of the defendants be returned non est

inventus, &ii\\, in the first case his real name may be shown, and in the latter he shall

be deemed a party, and in both excluded. (Robinson v. Neal, 5 Monroe, 214, 215.

Van Norden v. Striker, 9 Wend. 286.) So a lessor of the plaintiff in ejectment,

•whether he have any interest in the land, or not. (Prandt, ex dem. Van Cortlandt v.

Klein, 17 John. R. 335. Robinson v. Neal, 5 Monroe, 212, 214.) So the assignee

of the chose in action on which the suit is brought. (Frear v. Evertson, 20 John.

Rep. 142. The People, ex rel. M'Call, v. Irving, 1 Wend. 20, 1. Mauran v. Lamb,

7 Cowen'sRep. 174, 178.)

In New-York, the rule excludes the party as a witness on either side, without re-

gard to the question whether he be interested or not. It is enough that he be a party,

in all cases except where defendants, in actions for torts, are without cause brought

into court. (Supervisors of Chenango v. Birdsall, 4 Wend. 453, 457. Schermer-

horn V. Schermerhorn, 1 Wend. 119, cited and explained by Marcy, J., 4 Wend. 457.

Mauran v. Lamb, 7 Cowen's Rep. 174, 177. Hopkins v. Banks, 7 Cowen'sRep. 650.

Frear v. Evertson, 20 John. Rep. 142. The People, ex rel. M'Call, v. Irving, 1

Wend. 20, 1.) So in Massachusetts. (Fox v. Whitney, 16 Mass. Rep. 118, 121.)

This doctrine is also strongly insisted on in De Wolf v. Johnson, (12 Wheat. 367, 384,

5,) even as to a court of chancery. Quere. This case is stated infra.

In England the doctrine of the jurists has certainly fluctuated as to the reason of

the rule. Starkie, in his treatise on evidence, considers the reason a mixed one, part-

ly founded on interest, and partly on policy, as where the party is called in his ov^n

favor, being interested, and tempted to commit perjury ; and on policy, as where the

party refuses to be sworn, being called by the other side. (3 Stark. Ev. 1061.) And
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it will be seen by the cases cited in the text of Phillips, that they can hardly be sus-

tained without the aid of this double principle. Indeed, in a still later case, a plaintiff,

on record, though a mere trustee, and plainly destitute of all interest, was excluded by

Lord Tenterden, C. J., at nisi prius. (Whitmore v. Wilks, 1 Mood. & Ma!k. 214,

220, 221.) But a still more recent case seems much to have shaken that principle
;

and to have approximated to the doctrines of the court of chancery, and of some Ame-

rican courts of law. It underwent much consideration by the common pleas ; and

seems to put the question of policy entirely out of the case, provided the party con-

sent to be examined ; and to rest the wliole inquiry upon interest alone. The action

was against Jones and his sureties, W. B. and J. J., on a bond, conditioned that Jones

should pay rent pursuant to a certain agreement. Jones and J. J. suffered judgment

by default, but W. B. insisted by plea that the tenancy under the agreement had ceas-

ed at a certain time, up to which all the rent had been paid. On the trial, the plaintiff

offered Jones, one of the defendants, as a witness, to negative the plea of W. B., his

co-defendant ; and, though objected to by W. B., he was received. On motion for a

new trial, the court, after taking time to consider the question, refused the motion.

Tindall, C. J., said that Jones was not interested in favor of the plaintiff; for being

the principal debtor, he could not call for contribution from the other defendants ; but

must himself be ultimately liable, both for damages and costs. He did not object to

being examined. No case had been cited, nor can any be found, in which a witness

has been refused, upon the objection, in the abstract, that he was a party to the suit.

On the contrary, many have been brought forward, in which parties to ihe suit, who
have suffered judgment by default, have been admitted as .witnesses against their own
interest ; and the only inquiry seems to have been, in a majority of the cases, whether

they were interested in the event or not. He insists that the party can be excluded

on the ground of interest only ; and adds, " That a party to the record should not be

compelled against his consent to become a witness in a court of law, is a rule founded

in good sense and sound policy. It forms the point in the decision in the case of The
King v. Woodburn, 10 East, 395 ; and the decision of that case leads to the necessary

inference, that if the party consents to be examined, he is then an admissible witness."

(Worrall v. Jones, 7 Bin^. 395.)

In Massachusetts and New-York, the objection to a party being sworn is rested on

policy, and he cannot be sworn even by his own consent, if his co-defendants object.

(Per Wilde, J., in Commonwealth v. Marsh, 10 Pick. 58. Supervisors of Chenango

V. Birdsall, 4 Wend. 453, 456, 7. Schermerhorn v. Schermerhorn, 1 Wend. 119.)

But quere. See Miller v. Siarks, 13 John. Rep. 517, and Hopkins v. Banks, 7 Cow-
en's Rep. 750, 753. This ground of policy in the exclusion of parties was also dis-

regarded in Bate v. Russell, (1 Mood. & Malk. 332,) and Affalo v. Fourdrinier, (id.

334, note ; 6 Bing. 306, S. C.,) where a bankrupt co-defendant was, in the first case,

on being acquitted by the jury, and released by his co-defendants, and in the last, on

his releasing his surplus, and a nolle prosequi being entered as to him, received as a

witness for his co-defendants.

In New-York, the plaintiff is compellable to testify against himself, where the chose

in action on which the suit is brought, has been illegally assigned for prosecution to an

attorney, counsellor or solicitor, in order to prove such fact. (2 R. S. 288, 9.)
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The cases which follow will exhibit farther the views of the American courts oa

this question.

One joint appellee cannot be received as a witness for his co-appellees, either upon

his releasing to them his interest in the subject in controversy, or upon his or their de-

positing with the clerk a sufficient sura of money to cover the costs. (Cogbill v. Cog-

bill, 2 Hen. & Munf. 467.) The reason assigned by one judge was that he was still

liable to his adversary for costs, (id. 479, 4S2.) But a majority of the court seemed

to think that had this difficulty been obviated, still he would not have been competent,

(id. 482 to 484.) And where a bill for the foreclosure of a mortgage was filed against

the mortgagor, his assignee of the equity of redemption, and a purchaser in possession

from the assignee, it appeared that the mortgagor was insolvent, and no relief could

be had against him ; held, that though he was not necessarily made a party, yet being

a party to the record, he could not be examined as a witness. (De Wolf v. Johnson,

10 Wheat. 367.) Yet, in chancery, a party totally disinterested is constantly received

as a oompetent witness. (Sharp v. Morrow, 6 Monroe, 304, 5.) But see Thomas v.

Ferqueran, 2 J. J. Marsh. 28.) One partner is not a witness for another on a bill by a

third partner for an account. (Sharp v. Morrow, 6 Monroe, 304, 305. Waggoner v.

Gray's adm'rs, 2 Hen. & Munf. 603.) But after he is dismissed as a party, he may
be a witness, (id.) Till dismissed, he is interested as a party ; for the decree will

afi'ect his rights, (id.)

W. Y. and K. brought an action against C. to recover damages for breach of a con-

tract to deliver goods of a certain description and quality. After the commencement

of the suit, but before the trial, K. executed to W. and F. an assignment of all his in-

terest in the claim against the defendant, for which the suit was brought, and of what-

soever sum might be recovered in the action, with a power to them to use his name in

prosecuting the action. W. and F. also released him from all claims on him for the

costs which had or might accrue, and for any claims for contribution to any sum which

the defendant might recover, and also executed to him a covenant to indemnify him

against all costs, charges and damages, which might accrue in prosecuting the suit.

On the trial, VV". and F. paid to the clerk all costs which had accrued, and made a de-

posit sufficient to cover all costs which could accrue during the progress of the cause,

and offisred to deposit with the clerk such further sum as the counsel of the defendant

might require, and to give satisfactory security, for the payment of all the costs of the

suit. The action was marked in the clerk's docket, to be for the use of W. and F.,

who then ofi'ered to introduce H. as a witness. By the Court, Washington, J. The
general rule of law certainly is, that a party to a suit cannot be a competent witness.

But it is equally so, that the interest which that party has in the event of the suit,

both as to costs and the subject in dispute, lies at the foundation of the rule, and when

that interest is removed, the objection ceases to exist. In this case, the assignment

has terminated the interest of H. in the subject for which the suit is brought. As to

the costs, they are paid by the assignees, now the only real plaintiffs on record. (Wil-

lings V. Consequa, 1 Pet. C. C. Rep. 301.) Upon this question, whether interest is

the foundation of precluding the party, see the remarks of Mills, J., in Lampton v.

Lampton's ex'rs, 6 Monroe, 617, 618. He concludes that it is.

In South Carolina, where a third person brings a suit on an administration bond in

the name of the ordinary, endorsing his name on the record, and acknowledging him-

VoL. I. 7
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self liable for costs, the ordinary is a competent witness to prove the bond. (Price

V. Greory, 4 M'Cord, 201.) Said, as the reason, that the plaintiff is a public officer,

and his name made use of only to enable the real plaintiff to sustain the action. He
is not liable for costs, nor is the record evidence to affect him in his individual rights,

(id. 262.)

In Pennsylvania, two plaintiffs brought assumpsit as endorsees of a promissory note ;

and one of them assigned all his interest in the note to the other, who paid into court

all the costs of suit, and the assignor was then allowed as a competent witness for

the plaintiff to whom he had assigned. (Hart v. Heilner, 3 Rawle, 407.) But this

decision is put by the court on the ground that in Pennsylvania there is no court of

chancery ; and that courts of law have followed the rules of chancery. (Drum v.

Simpson's lessee, 6 Binn. 481. And see Steele v. Phoenix Ins. Co. 3 Binn. 306.

M'Clenachan v. Scott, 2 Dall. 172, note. M'Ewen v. Gibbs, 4 Dall. 137.)

In Connecticut all parties are witnesses on a matter of accounting in a court of

probate. (Fairman v. Bacon, 8 Conn. Rep. 418.) And in Massachusetts, referees

may examine witnesses who would be incompetent in court, on the ground of interest.

3(Fuller v. Wheelock, 10 Pick. 135.) In New York parties are examinable by ref-

erees in the action of account. (2 R. S. 385, ^ 50.)

In South Carolina, semb. a nominal plaintiff is a witness in a cause. (Canty v.

Sumter, 2 Bay, 93.) But in Knight v. Packard, 3 M"Cord, 71, this is denied, and it

is there said that Canty v. Sumter must have been misreported upon this point.

Parties and persons interested are competent to prove the loss of a written instru-

ment, or that it is in the power of the other party, and notice to him to produce it oti

the trial, or other circumstances necessary to authorize the introduction of secondary

evidence of its contents ; and to prove the death of a subscribing witness, or other facts,

in order to the admission of proof of his hand writing. Such preliminary testimony is

addressed to the court, upon a collateral point, and it is not a subject on which the jury

are to pass. This is the law in New York. (Jackson, ex dem. Livingston, v. Frier,

3 6 John. Rep. 193. Chamberlain v. Gorham, 20 id. 144. Butler v. Warren, 11 id.

57, overruled. Schermerhorn v. Schermerhorn, 1 Wend, Rep. 119. Jackson, ex

dem. Van Schaick, v. Davis, 5 Cowen's Rep. 123. Betts v. Jackson, ex dem. Brown,

6 Wend. 173.) So in New Hampshire, (M'Neil v. M'Clintock, 5 N. H. Rep. 345.)'

So in Massachusetts. (Davis v. Spooner, 3 Pick. Rep. 284. Chase v. Lincoln, 3 Mass.

Rep. 236. Taunton Bank v. Richardson, 5 Pick. Rep. 406. Adams v. Leland, 7 id.

62.) So in Pennsylvania. (Douglass' Lessee v. Sanderson, 2 Dall. 116. Meeker v,

Jackson, 3 Yeates, 442. Jordan v. Cooper, 3 Serg. & Rawle, 575. Kidd v. Riddle,

2 Yeates, 444. 1 Yeates, 15. Levans' Lessee v. Hart, cited 1 Yeates, 16. Lenox

V. Dehkas, 2 Yeates, 37.) So in North Carolina. (Blanton v. Miller, 1 Hayw. 4

Seekright, ex dem. Wright v. Bogan, id. 178, note. Park v. Cocheran, id. 410.

id. 54, note (a.) Garland v. Goodloe, 2 Hayw. 351.) But see Cotton v. Beasley,

1 N. Car. Law Repos. 239.) So in Virginia. (Ben v. Peete, 2 Rand. 539. Givens

V. Mans, 6 Munf. 201.) In Pennsylvania, it has been held, that the party may be

sworn as to a witness' inability to attend, in order to let in his deposition taken de bene

esse. (Morris v. Flora, cited 2 Dall. 117. 1 Yeates, 16.) Otherwise in North Caro-

lina. (Willis V. Brown, Mart. Rep. 52. Anon. v. Brown, 1 Hayw. 227.) In South

Carolina and Connecticut, the testimony of the party has been denied to prove the loss
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of a material paper and the proper search. (Sims v. Sims, 2 Rep. Const. Court, 225,

Coleman v. Wolcoit, 4 Day, 388.) In New York, where one party is received to

prove the loss of a paper, the opposite party may be sworn to disprove the loss, and

account for the paper. (2 R. S. 406, ^ 74.)

A party to the record cannot be a witness, even when he is a mere nominal party

having no interest, without the consent of the real party in interest. Thus, where an

action was brought by the assignee of a chose in action, in the name of the assignor,

the defendant oifered to call the nominal plaintiff as a witness to prove his set off.

Held, that he was inadmissible. His being a party to the record, was sufficient to

exclude him, without the consent of the real party in interest. (Frear v. Evertson,

20 John. Rep. 142.) And see The People, ex rel. M'Call, v. Irving, 1 Wend. 20, S,

P. and ante, note 35.

An executor cannot be a witness in an action against him ; for the record would be

evidence to charge him personally in an action for a devastavit, (Lampton v. Lamp =

ton's ex'rs, 6 Monroe, 616, 619.) But he was received to testify on probate ; for in

that he has no interest. (M'Daniel's Will. 2 J. J. Marsh. 332.)

An executor plaintiff, on an issue of devisavit vel non was not allowed to testify,

though he took nothing under the will. (Vinyard v. Brown, 4 M'Cord, 24.)

But though in general, neither a party in interest, nor a party merely nominal, can

either be received as a witness in his own favor nor in favor of others on the same side,

nor compelled to testify against himself, or against others on the same side, many excep-

tions have been made by the courts of law ; and still more by courts of equity, sometimes

where the party proposed as a witness is interested, at others where he is either free

from interest, in the same sense with any other witness, or where his interest is

removed at the trial. We shall consider most of the additional cases respecting

his restoration to competency, which in some states has become as common an expe-

dient, as a similar restoration of other witnesses. The general doctrine that a party

nominal or real is incompetent, with some of its qualifications has already been con-

sidered ; to which may be added several cases not before cited. (Higdon's heirs v.

liigdon's devisees, 6 J. J. Marsh. 53. Duncan J. in Gebhardt v. Shindle, 15 Serg.

& Rawle, 239. Bullare, J. in Gravier's curator v. Cullion, 11 Lou. Rep. (Curry) 27f5.

Bill V. Scott, Kirby, 62. Hawkins v. Hawkins, 2 North Car. Law Repos. 627.

Williams v. Beard, 3 Dana, 158. Levy v. Burley, 2 Sumn. 355, 61. Scott v. Lloyd,

12 Pet. 145, 149. Bradley v. Root, 5 Paige, 638, 9. Norto'n v. Wodds, 5 Paige, 249,

Jones V. Bullock, 2 Dev. Eq. Rep. 638, 9. Davis v. Morgan, 1 Tyrwh. 457. 1 Compt.

& Jerv. 87.)

The doctrine extends to a prochein amy. (Sproule v. Botts, 5 J. J. Marsh.

162, 3.)

The courts in Pennsylvania are very liberal in allowing the restoration of the com-
petency of a party to the record. But his interest must be fully extinguished. An
executor plaintiff in trover, on his own possession, was excluded, though he offered to

pay all past costs, and to deposit what the court should think sufficient to cover the

residue; for the costs may be recovered back. In this case they were not paid and
relinquished absolutely. Beside, he did not release his right to commissions. (Geb-
hardt V. Shindle, 15 Serg. & Rawle, 235, 9, and 240.) So generally of an executor
plaintiff, though he sue in mere right of the intestate. (Cochran v. Cochian, 1
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Yeales, 134. Anderson v. Neff, 11 Serg. & Rawle, 208.) An executor or adminis-

trator defendant cannot be rendered competent, as if he were plaintiff, by paying costs,

releasing, &c. ; for the verdict is evidence to charge him in various ways, e. g. for a

devastavit, and this especially if he has admitted assets by his plea. (Conrad v.

Keyser, 7 Serg. «fe Rawle, 370, 1, See also per Duncan, J. in Wood v. Ludwig, 5

Serg. & Rawle, 447.) A forliori without a release, &c. (Dehuff v. Turbett, 3

Yeates, 157. Sinks v. English, 3 Blackf. 138.) A garnishee in a foreign attach-

ment, being liable for costs, if he contest the plaintiff's claim, is not a competent

witness against the plaintiff, even though he pay the debt due from him into court.

(Wood v. Ludwig, 5 Serg. & Rawle, 446, 7.) A party defendant sued with others as

a partner, is not competent for the plaintiff, to prove the partnership, though willing to

be sworn ; for his testimony discharges himself for so much as he throws upon the

other defendants. (Miller v. McClenachan, 1 Yeates, 144.) One of several defend-

ants in chancery, conveyed all his miexesX, pendente lite, taking an indemnity from his

grantee against the costs in the cause, and was then offered as a witness for the de-

fendants ; but was held incompetent. (Shelby v. Smith's heirs, 2 A. K. Marth. 504,

507.) Where a judgment confessed was opened, at the instance of junior judgment

creditors, and a trial awarded, the defendant was held admissible for either party,

(Summer v. Summer, 1 Watts, 303.) In debt by a vendor against both his vendee and

the assignee of the latter, brought in on notice as a terre-tenant, in order to fix hini

with the original purchase money as being an equitable lien on the land, the defendant,

the vendee, was held incompetent for the plaintiff, because, though a defendant, and in

that sense a witness against himself, yet he might throw the whole upon his assignee,

who, it appeared, had no remedy over. (Long v. Long, T Watts, 265, 270.) In a

case in Pennsylvania, it was held that one defendant was inadmissible for the other, the

plaintiff objecting, even though his interest in amount were against the party calling

him, and in favor of the plaintiff. The action was ejectment. (Lies v. Stub, 6 Watts,

48, 51.) The court say no such interest could countervail the immediate one which

he had to testify in his own favor. (Id. 51.) In such case, though he disclaim and

abandon the possession, and all costs be paid to the time of disclaimer, he is still liable

to a suit for mesne profits, in which the record will be evidence against him. There-

fore he is not competent for his co-defendant. (Stub v. Leis, 7 Watts, 43.) In Con-

(Hecticut, it has recently been held, after much consideration, by the supreme court of

errors, that a nominal plaintiff being willing to testify, was admissible for the defend-

ant, although the real plaintiff, the assignee, objected. (Johnson v. Blackman, 11

Conn. Rep. 342, 6.) So of a real plaintiff, not named as such, e. g. a lessor in eject-

ment, may, if he will, be received, and testify for the defendant, the other lessors

objecting. (Stanberry's lessee v. Nelson, 1 Wright, 766. Ohio.) But he cannot be

compelled. (Id.) And such is the general rule in regard to a real or nominal party

plaintiff or defendant, not being interested to testify in favor of the opposite party.

And if he be willing, the right to object does not lie with any nominal or real party on

the same side. (Per White, J. in Whatley v. Johnson, 1 Stew. Rep. 488, 9. Prewett

V. Marsh, 1 Stew. & Port. 17, 18, 19. Owings v. Henderson, 5 Gill & John. 134,

146. Albers v. Wilkinson, 6 Gill & John. 358. Hain v. Martin, 5 Watts, 179, 80.

Gravier's curator v. Cullion, 11 Lou. Rep. (Curry) 269, 276.)

The rule is about the same in chancery. (Douglass v. Holbert, 7 J, J. Marsh. 2.
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O'Neal], J. in Capehart v. adm'rs of Huey, 1 Hill's Ch. Rep. 408.) Even there, a

party cannot be compelled to be a witness against himself independent of his answer.

A decree against him cannot be founded, in whole or in part, on his testimony before

an examiner. (Palmer v. Van Doren, 2 Edw. Ch. Rep. 192.) One of several com-
plainants, though disinterested, cannot be a witness for the compkinants. The only

way to make him competent, is, if the nature of the proceeding will admit of it, to

obtain an order to strike out his name as a complainant, and make him a defendant.

Neither a sole nor joint complainant can be examined as a witness against the defend-

ant. (Eckford v. De Kay, 6 Paige, 565.)

The general rule we have spoken of, which receives a party in a court of law,

must of course be understood as not extending to those courts which absolutely ex-

clude parties as witnesses on the merits, irrespective of their interest. That there

are several such courts, we have already seen. Other cases may be added. (Page

V. Page, 15 Pick. 368, 373. Norton v. Woods, 5 Paige, 249. Gilmore v. Bowden,

3 Fairf. 412, 13. Kennedy v. Niles, 2 Shepl. 54. Jackson, ex dem. Titus, v. Myers,

II Wend. 533, 537, per Savage, C. J. And see per Shaw, Ch. J. in Columbian

Manuf. Co. v. Dutch, 13 Pick. 127. Benjamin v. Coventry, 19 Wend. 353. The
rule, however, seems to be undergoing a course of relaxation in Massachusetts.

Beardslee v. Neal, 16 Pick. 501.) In Jackson, ex dem. Titus, v. Myers, supra, the

landlord of a defendant in ejectment was said to be a real party within the rule which

would preclude the right of the plaintiff to call him. Therefore his declarations were

received against the defendant. In Page v. Page, supra, an executor plaintiff, though

indemnified by his cestui que trust against costs, and though released by the defendant

was still held incompetent for the latter.

The sturdy rejection of a party, though entirely disinterested, by the courts in New-
York, has operated to extend the jurisdiction of chancery there. In a cause by three

persons as nominal plaintiffs, though only one was interested, tried before Cowen, J.

at the Washington circuit, the defendant offered B., one of the plaintiffs, who was
willing to be sworn, as a witness, against the real plaintiff. The latter objectino- to

this, and the witness being rejected, the chancellor sustained a bill, filed with the

view to be relieved against the rule ; and. in his court, gave the defendant the benefit

of the more liberal rule which prevails there. (Norton v. Woods, 5 Paio-e 249
251.)

If a party be, in truth, interested, all the books agree that he cannot, if objected to,

be received in favor of his interest, even under the more liberal rules of a court of

equity. As if he be offered in a cause wherein he has been properly made a party,

and therefore may be subject to costs, even though he be not interested in the subject

matter. (Ormsby's adm'rs v. Bakewell, 7 Ham. Rep. pt. 1, p. 112. Dwio-ht v.

Brown, 9 Conn. Rep. 83.)

In Tennessee, the rule sanctioned by many cases in Pennsylvania, that a nominal
plaintiff, who assigned before suit brought, is competent to prove the demand, is denied,

though there is a statute in that stale expressly exempting the assignor from all liabi •

lity for costs in such a case. (Anderson v. Bradie, 7 Yerg. 297.)

A party may, of course, be made a competent witness by statute, either in his own
favor, or against hi^iself ; as to prove usury, &fi. (Watkins v. Watkins, 2 Stew.
Rep. 485. Laws of N. Y. sess. of 1837, p. 487, ch. 430, ^ 2.)
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Tn assumpsit, in the name of the assignor of a chose in action, for the benefit of the

assignee, the nominal plaintiff being offered as a witness by the defendant, the supreme

judicial court of Maine held him incompetent, and said, " the common law rule is,

that a party to the record cannot be a witness, unless in actions of tort. In no other

case can a party to the record give evidence to go to the jury, on the merits of a

cause ;" (Hackett v. Martin, 8 Greeni. 77, 9.)

A party or interested witness is competent to give evidence, preliminary to the

introduction of secondary evidence. (Shrowders v. Harper, 1 Harringt, 444.

Schuylkill, &c. Navigation Co. v. Diffeback, 1 Yeates, 367. Woods' lessee v.

Pindall, 1 Wright, 507. Drake's adm'rs v. Vaughan, 6 J. J. Marsh. 145.) An
administrator was received to show that the book of his intestate was a book of

original entries, it appearing that no other evidence of that fact could be obtained.

(Ash V. Patton, 3 Serg. & Rawle, 300, 303.) The plaintiff, in an action to recover a

lottery prize, was received to show the loss of the ticket
; (Snyder v. Wolfley, 8 Serg.

&L Rawle, 328 ;) but not till he had proved possession of the ticket in himself by other

evidence, which, it was said, might, however, be inferred from his purchasing it

(Id. 330, 1.) A stockholder was held competent for his bank, to show that he -vvas

the depositary of the corporate muniments. (Union Bank, &c. v. Ridgely, 1 Har. &
Gill, 324, 408.) In an action against a bank, on its notes, held that the plaintiff might

himself testify to their loss by fire ; but not to their contents. (Burridge v. Geauga
Bank, 1 Wright, 688.) A clerk who has kept the books of the plaintiff's testator,

though interested in favor of the plaintiff, was yet received to state the circumstances,

in order to let in the books themselves as secondary evidence. (Van Home's ex'r v.

Brady, 1 Wright, 452.)

But this exception to the general rule, which precluded a parly, does not prevail in

Vermont, where the court refused to receive the plaintiff as a witness to prove the loss

of a bond ; (Penfield v. Cook, 1 Aik. 79 ;) nor in South Carolina, where he was re-

jected as incompetent to prove the loss of a note. (Davis v. Benbow, 2 Bail. 427.)

The court said that chancery, which possesses the power to decree an indemnity, is

the best jurisdiction to be resorted to in such cases. The evil of the former practice

in a court of law has been felt in New York, as to negotiable paper ; and power ac-

cordingly given to the courts of law to require indemnity, before permitting the party

to recover, on his own oath of loss. (2 R. S. 327, 8, ^ 95, 6, 2d ed.)

It was said in Drake's adm'rs v. Vaughan, 6 J. J. Marsh. 145, that the party's testi

mony of loss of a paper should be confined to such as are in his possession, or under

his control. But of this, quere.

There are two cases in Pennsylvania, in one of which the party in ejectment, and
in another, an interested witness, were received to testify to the jury as to what were
called collateral facts, viz. to identify a certificate of marriage, (Davis v. Houston, 3
Yeates, 289,) and to identify the blocks cut from marked trees. (Coxe's lessee v.

Ewing, 4 Yeates, 429.) But the testimony of a party was denied to prove that he
found a paper produced, in a certain place, though said, it would have been otherwise,

if the court had required information of the place, as a warrant or preliminary to re-

ceiving the paper in evidence. (Lodge v. Phipher, 11 Serg. & Rawle, 333, 385.)
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And to the latter point, see Union Bank &c. v. Ridgley, 1 Harr. & Gill. 324, 408,

Edwards v. Nichols, 3 Day, 16, and Seekright v. Began, 1 Hayw. 178, note. See

also Porter v. The Hundred of Regland, Peak. Add. Gas. 203.

A person is not disqualified as a witness merely because he happens to be a party to

the cause in his corporate capacity, as if he be mayor, president, alderman, director,

trustee or one of the company, or commonalty of the corporation suing or sued. But

he is still competent, even though interested as a corporator, if the corporation be pub-

lic or municipal, and equally so as to a private corporation, if he had no interest, but

stand as a mere trustee. In short, he comes within the reason of the rules illustrated

by many cases in these notes, passim, in respect to receiving corporators, independent

of the question whether they be parties to the record or not. (Randel v. The Ghesa-

peake and Delaware Canal Gompany, 1 Harringt. 233, 395. JMiddletown Savings

Bank v. Bates, 11 Gonn. Rep. 519, 592. Van Wormer v. The Mayor, Alderman

and Commonalty of the City of Albany, 15 Wend. 262, 3. Methodist Church

V. Wood, 1 Wright, 12. And see Selectment of Bennington v. M'Gennes, 1 N.

Chipm. 45.)

The rule has been considered, ante, that one of two joint wrong doers, against

whom nothing is proved, may be acquitted and sworn for his co-defendants. There is

no dispute of the rule
;
(Rigdon's heirs v. Rigdon's devisees, 6 J. J. Marsh, 53 ;) and

some books hold that the courts are bound, in a proper case, to direct an acquittal,

even where the defendants have joined in a plea, unless it be one of justification ;

(Bates v. Conkling, 10 Wend. 389, 392, and the cases there cited ; though others say

it is matter of discretion. (Weston, G. J. in Gilmore v. Bowden, 3 Fairf. 412, 414,

and the cases there cited. Sawyer v. Merrill, 10 Pick. 18 )

But we have seen, ante, that there was some difficulty as to the time when the

acquittal should be directed ; whether at the close of the plaintiff's proof, or not

till the other evidence for the defence be closed. The English judges have recently

adopted the former stage. (Child v. Chamberlain, 6 Garr. & Payne, 213.) In a trial

of replevin under distinct cognizances as to several defendants, the plaintiff having

consented that one defendant should be acquitted, this was considered equivalent to

an actual acquittal of the person under whom the cognizance was made, and he was

received as a witness for the defendant. (King v. Baker, 2 Adolp. & Ellis, 333.) In

tort against three, the jury found two guilty and acquitted one. On a motion for a

new trial by the two, on the ground of a newly acquired witness in A. by reason of his

acquittal, the court allowed that he would be competent on the new trial, though the

plaintiff moved for a new trial against him. (Ranny v. Church, 2 Root, 420.) Though

one of several defendants sued for a wrong, be acquitted in a justice's court, yet if the

opposite party appeal, the former is not therefore a competent witness in the trial of

the appeal. (Bates v. Conkling, 10 Wend. 389.)

Whether a witness competent as to part of the matter in dispute, should be rejected

for the whole, the cases are conflicting. And see also per Hosmer, Ch. J. in Beers

V. Broome, 4 Conn. Rep. 256.) The plaintiff called a witness, and, by him, proved a

fact for which he was competent. The defendant then proposed to prove a distinct

fact in his own favor, to show which the witness would have been, if originally intro-
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duced by the defendant, incompetent, by reason of interest. The plaintiff objecting,

the court held him incompetent. (Shields' lessee v. Miller, 4 Harr. & John. 1, 6, 9.)

Quere. A witness was offered for the defendants, without excepting any of them, and

acknowledging that he was not competent for all, being interested in favor of some^

was rejected. Held proper. (Norton v. Sanders, 1 Dana, 18.)

NOTE 36—p. 47.

On a complaint by a woman against a man, pursuant to the statute, charging him

with bemg the father of a bastard child, of which she had been delivered, the com-

plainant is a competent witness, although interested ; but as a prerequisite to her ad-

mission, her credit must be fortified by her having charged the defendant in the time

of her travail, which is a time of distress and danger, when it may be supposed she

would speak the truth ; and it is not sufficient that she charge him about the time of

her travail : she must also have continued constant in her accusation, or at least it must

not appear that she has been inconstant ; and she must have been examined on oath

before a justice, on the several circumstances of her complaint, necessary for the dis-

covery of the truth. But, in such cases, the complainant is not a competent witness

to prove that these prerequisites have been complied with ; for her testimony cannot be

received to facts equally within the knowledge of other persons, who are disinterested.

(Drowne v. Slimson, 2 Mass. Rep. 441. Commonwealth v. Cole, 5 id. 517.)

In Connecticut, a female may (by statute) maintain an action for seducing and get-

ting her with child, and is admissible as a witness to support it. (Vide 6 Conn. Rep.

44.) And on this statute, it being stated by one of the defendant's witnesses that she

had admitted that the defendant was not the father of her child, she was received as a

witness to contradict him. (Judson v. Blanchard, 4 Conn. Rep. 55. It is essential

that she should be sworn in this action, though otherwise of a suit in behalf of the

town. (Chaplin v. Hartshorne, 6 Conn. Rep. 41.)

An inhabitant of the place is a witness against the surety of the collector, ex neces-

sitate, though liable to be reassessed if the surety should fail. (Middleton v. Frost, 4

Carr. & Payne, 16.)

In an action against an inkeeper for money lost in his house, it was doubted whether

the plaintiff was competent to prove the contents of the bag delivered to be kept for

him. (Sneider v. Geiss, 1 Yeates, 34.) Though the court strongly inclined to receive

the evidence on the authority of 12 A^in. 24, pi. 34 ; and in Herman v. Drinkwater, (1

Greenl. Rep. 27,) the owner of goods was received to prove the delivery of his trunk

and its violation, in a similar action by him against the master of a vessel.

Tiie case above cited from 12 Vin. 24, pi. 34, is thus stated :
" On a trial at Bod-

myn Coram Montague B. against a common carrier, a question arose about the things

in a bo.K ; and he declared that this was one of those cases where the party himself might
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be a wiiness, propter necessitaiem rei. For every one did not show what he put into

his box.

By a statute in South Carolina, the defendant's testimony is received to prove the

defence of usury, unless the plaintiff v/ill deny on oath the facts to which the defendant

proposes to depose. (Layten v. Haygood, 2 Bay, 177.) So by a statute in Massa-

chusetts, the usury may be proved^by the defendant's oath against the original credi-

tor. (Binney v. Merchant, 6 Mass. Rep. 190.)

* * Provision has been made, by statute, in New York, for examining parties to

the record, as witnesses, in a variety of cases. A party may be called by his adver-

sary to prove usury; (Laws of N. Y., sess. of 1837, p. 487, sec. 2.) By another

statute, (Laws of N. Y., sess. of 1847, p. 630, sec. 1,) "Any party in any civil suit

or proceeding, either in law or equity, had before any court or officer, may require any

adverse party whether complainant, plaintiff, petitioner or defendant, or any one of

said adverse party, and every person who is beneficially interested in said suit or pro-

ceeding, though not nominally a party, to give testimony under oath in such suit or

proceeding ; and such adverse party may be examined orally, or under a commission,

in the same manner as persons not parties to such suit or proceeding, and who are

competent witnesses therein." But a still more sweeping change has recently been

made by the legislature, upon the recommendation of the codifiers of the Pleadings

and Practice, (Laws of N. Y., sess. of 1848, p. 559, 560, sec. 343 to 350, both in-

clusive.) Suits for a discovery, " in aid of the prosecution or defence of another

action," are abolished. A party may call and examine his adversary "as any other

witness, to testify, either at the trial, or conditionally, or upon commission ;" and the

adverse party may be examined, prior to the trial, on a five days' notice, before a

county judge, or judge of the court where the cause is pending. " A party examined

by an adverse party, as in this chapter provided, may be examined on his own behalf,

in respect to any matter pertinent to the issue. But if he testify to any new matters,

not responsive to the enquiries put to him by the adverse party, such adverse parly

may offer himself as a witness on his own behalf, in respect to the new matter, and

shall be so received." (Id. sec. 349.) "A person for whose immediate benefit the

action is prosecuted or defended, though not a party to the action, may be examined

as a witness in the same manner, and subject to the same rules of examination, as if

he were named as a party." (Id. sec. 350.)

The codifiers who drafted the foregoing provisions, in their report to the legislature,

say, that " One of the great benefits to be expected from the examination of the par-

ties, is the relief it will afford to the rest of the community, in exempting them to a

considerable degree, from attendance as witnesses, to prove facts which the parties

respectively know, and ought never to dispute, and would not dispute if they were put

to their oaths." » * # " The tendency of our age, is to look for the

truth wherever it may be found. Let us not fear, that judges and juries will be delu-

ded into a belief of an improbable or untrue story, though the parties themselves be

the persons who utter it."

The author of a late English treatise on Evidence, (Mr. .T. Pitt Tajlor,) expresses

the opinion, that Mr. Bentham's proposition, that " in the character of objections to

competency, no objections ought to be allowed," (1 Rat. of Jud. Ev. 3,) will be enacted

by the British Parliament, and adds : "We hope that in the next edition of our work,

we may be enabled at least, to strike out the sections which relate to the incompetency

Vol. I. 8
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0^ parlies. Every argument that can be urged in favor of admitting the evidence of

interested witnesses in general, applies also to that of parties. And if, on the one hand

it is admitted that parties have usually a stronger inducement to mislead a jury than

any witnesses they can call ; so it may be well urged on the other, that they, for the

most part, are the best acquainted with the real circumstances of the case at issue.

Besides, the motive to deceive being at least as apparent as it is strong, the court and

jury will naturally sift with proportionate suspicion the testimony of such persons, and

thus, being on their guard, will refrain from giving implicit credit to statements, which,

eoming from a less suspicious quarter, would demand unhesitating belief. At our Po-

lice Courts, in Courts Martial, in the New County Courts, (9 & 10 Vict. c. 95, ^ 83,)

and in most of the summary proceedings before magistrates, parties tell their own
tales, and no inconvenience is felt from the prevalence of this practice. So also in

criminal prosecutions, which, though nominally instituted in the name of the Crown,

and having for their declared object the satisfaction of public justice, are in fact carried

on at the instance of the injured party, the prosecutor has ever been admitted as a

competent witness ; and there is no pretence for asserting that the fountains of justice

have been defiled by the contaminating influence of such testimony." (Taylor on Ev.

870.) * *

NOTE 37—p. 48.

So the trustees of a charitable society are competent witnesses in support of a will

under which they take as legatees or devisees in trust for the benefit of the institution,

(Nason 'v. Thatcher, 7 Mass. Rep. 398. Cornwell v. Isham, 4 Day, 35.) In Eng-

land there seems to be no general rule adopted when the members of corporations shall

be admitted or refused as witnesses in actions for or against corporations ; but every

case seems to stand upon its own circumstances ; that is, whether the interest be so

valuable that it may be presumed to occasion partiality. (Swift's Ev. 57.) But in

Connecticut this general rule has been adopted ; that in all cases where the corpora-

tions which are of a public nature, and comprehend the divisions of the state, such as

counties, towns, societies and school districts, are parties on record, or interested in the

suit, the members of the corporations are competent witnesses ; for they are not con-

sidered as having a personal, but a corporate interest, which ought to go to the credit,

and not to the competency, and there are many instances where, if they were exclu-

ded no testimony could be obtained, (id. Smith v. Barber, 1 Root, 207.) But with

regard to corporations of a private nature, instituted for special purposes, as banks and

turnpike companies, their interest is so direct, and there being no necessity that they

should be witnesses, they have not been allowed to testify. (Swift's Ev. 57.) And
see Skelton v. Tomlinson, 2 Root, 132. It will be seen probably to be the result of

the cases there cited, that members of public corporations are receivable, while those

of corporations whose main object is private shall be excluded.

It has accordingly been holden in New Jersey that the inhabitants of a town
are good witnesses, in a cause in which the town is interested and virtually a

party. (Schenck v. Corshen, 1 Coxe's Rep. 189. Overseers of Orange v. Overseers
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of Springfield, 1 South. Rep. 186.) And see Schenck v. Stevenson, 1 Penning. Rep.
387.

In Pennsylvania a distinctioa was made in one case betvi^een a taxable inhabitant of

a public corporation, and one actually rated ; the former being held competent, the lat-

ter not. (Uomnionwealth v. Baird, 4 Serg. & Kawle, 141.) An inhabitant of the

place is a witness against the surety of the collector, ex necessitate, though liable to be
'

reassessed if the surety should fail. (Middleton v. Frost, 4 Carr. &; Payne. 16.)

Upon an issue whether a certain messuage is situated within a chapelry, a person

who occupies rateable property within the chapelry, is a competent witness to prove that

it is. Though his testimony might increase the number of contributors, yet it might

also increase his burden by increasing the number of claimants for seats and sepulture.

But it was held to be a case also within the statute 54 Geo. 3, c. 170, ^ 9. (Mar.sdon

V. Stansfield, 7 Barnw. & Cresw. 815. 1 Mann. & Ryl. 669, S. C.) On a justification

in trespass, that the locus in quo is a free wharf for the inhabitants of O., one of those

inhabitants is not competent for the defendant, unless the justification be waived,

(Prewitt v. Tilly, 1 Carr. & Payne, 140.)

In New York it was held that the interest arising from being a rateable inhabitant,

is too remote to prevent his being a witness for the town, as in actions on bastardy bonds,

(Falls v. Belknap, 1 John. Rep. 486,) or for penalties in qui tam actions. Corwein v.

Hames, 11 John. Rep. 76. Bloodgood v. Overseers of Jamaica, 12 id. 285.) And

see particularly. The City Council v. King, 4 M'Cord, 487.) It will be seen by these

notes that we stand, by common law, very nearly on the footing of England upon the

statute 54 Geo, 3, c. 170, § 9, cited in the text, and which is given at length in a note

to Marsdon v. Stansfield, supra, 1 Mann. & Ryl. 670.

An inhabitant of a state, where the state is a party, is a competent witness for the

state, notwithstanding any interest he may have, as such inhabitant, in the event of the

suit. (The State of Connecticut v. Bradish, 14 Mass. Rep. 296, and see Gould v.

James, 6 Cowen's^ Rep. 369, S. P.)

By a decided balance of the cases it will be perceived that a corporator of a state,

county, town, village, or other corporation formed for municipal purposes, is a com-

petent witness in behalf of his corporation, in respect to corporate claims, or liabilities

of all kinds, if he have no personal interest beyond that of a corporator. The rule is well

expressed, with its principle, in Willcock on Municipal Cor(.orations, p. 146, § 350 ; and

see per Walworth, C. in the matter of Kip, 1 Paige, 601, 613. The doctrine has been

applied, by the following cases, to the corporator of a town : Canning v. Pinkam, I

N. Hamp. Rep. 353, Smith v. Barber, 1 Root, 207, 8, Eustis v. Parker, 1 N. Hamp.

Rep. 273, which refers to and considers numerous English and American cases ; to/

an inhabitant of an incorporated village, (Trustees of Watertown v. Cowen. 4 Paige,

510, 513 ;) again, to a corporator of a town, (Orange v. Springfield, 1 South. 186.

Schenck v. Corshen County Collector, 1 Coxe, 189, Fuller v. Hampton, 5 Conp. Rep,

416, Pond q. t. v. Sage, 1 D. Chipm. 250. Mayor and Aldermen of Jonesboro' v,

M'Kee, 2 Yerg. 167, Doe, ex dem. Jackson, v. Commissioners of Hillsborough, 1 Dev.

& Batt. 177;) to members of charitable corporations, (Methodist Church v. Wood, 1

Wright, 12 ;) of a civil district charged with the support of the poor, (State v, David-

son, 1 Bail, 35 ;) to inhabitants of a county, (Board of Justices of Burlington v. Fen-

nimore, late county collector, 1 Coxe, 190 ;) to the inhabitants of a city, (Mayor,

&c. V. Wright, 2 Porter, 230, Maysville v. Shultz, 3 Dana, 10. Van Wormer v,
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The Mayor, &c. of Albany, 15 Wend, 262;) and to corporators of parishes and

school districts, (Congregational Society, &c. v. Perry, 6 N. Hamp. Rep. 164.)

The contrary doctrine was formerly held in Vermont. (Chester v. Rockingham,

Brayt. 239.)

In consequence of the doctrine being left questionable hy the cases at common law^

as in Pennsylvania, (Commonwealth v. Keighier, Whart, Dig. 330, pi. 710, 2d ed.

Commonwealth v. Baird, 4 Serg. & Rawle, 141,) it is sometimes declared by statute.

(Thornbury v. Directors of the Poor, &c. 12 Serg. & Rawle, 110. M'Farland v.

Commissioners of Moyamensing, 12 Serg. & Rawle, 297. Van Wormer v. The

Mayor, &c. of Albany, 15 Wend, 262, 263. 1 R. S. 379, 2d ed. § 4. Doe, ex dem.

Higgs V. Cockell, 6 Carr. & Payne, 525.)

In an action by a road commissioner, in his own name, on a bond for work given

to his predecessor, the latter was held a competent witness for the plaintiff. (Cox v.

Way, 3 Blackf. 143, 145.)

The o-eneral result of the cases is well expressed by the sup. court of Ohio, in

Methodist Episcopal Church of Cincinnati v. Wood, (5 Ham. 583, 4.) " In cases

where corporations of a public nature, comprehending the divisions of the state, or

institutions for charitable or pious purposes, such as counties, towns, school districts,

religious or charitable societies, are parties to the record, or interested, the members

of the corporation, having no individual interest, are competent witnesses." And

see per Hitchcock, J. in Mayor, &c. v. Wright, 2 Porter, 235. Those adjudged

cases which present any dilhculty in reaching this result, are well considered

by Johnson, J. in State v. Davidson, (1 Bail. 35, 38 to 38.) See also Lancum v.

Lovell, 6 Bing. 465, though the English cases are by no means to be considered as

going the length of the above doctrine. Rated inhabitants or members of municipal

corporations, are still excluded there independently of certain statutes. (Tothill v.

Hooper, 1 Mood. & Rob. 392. Oxenden v. Palmer, 2 Barn. & Adolph. 236. Rex

V. Bishop Auckland, 1 Adolph. & Ellis, 744. Davis v. Morgan, 1 Tyrwh. 457.) They

are, as heretofore, admissible if not actually rated ; but merely liable to be so. (Per

Bayley, J. in Marsdon v. Stansfield, 7 Barn. & Cress. 815. Doe ex dem. Hobbs, v.

Cockell, 4 Adolph. & Ellis, 478.)

If the corporation be for private purposes, as a bank, turnpike company, &c. (Rob-

ertson, C. J. in Maysville v. Shultz, 3 Dana, 13, 14, Methodist Church v. Wood, 1

Wright, 12,) or the corporator be offered to establish some private right, beneficial

to himself, he is incompetent in behalf of his corporation. (See the cases in the same

notes above cited, passim. Per cur. in Eustis v. Pinkam, 1 N. Hamp. Rep. 275. Wil-

liams, J. in Mayor, &c. v. Jonesboro',2 Yerg. 167, 169.) This doctrine was applied

to the corporator of a turnpike company, though he had sold his stock ; for he had

guaranteed that it should bring thenar price to the vendee. (Grayble v. York, &c.

Co. 10 Serg. &L Rawle, 269.) It was held generally applicable to the stockholder of

a bank, iliough held that he might be sworn to prove himself the past or present de-

pository of the corporate muniments. (Union Bank, &c. v. Ridgeley, 1 Harr. &
Gill, 324, 40& ) So the rule is applicable to the incorporated society of Shakers ; for

whom the deacons are trustees. Yet to disqualify a member, the act in respect to

which he is called to testify must have been performed by them as trustees. And in

a case where they are sued as sureties for one member of the society for her private

debt, another may be a witness for them. (Richardson v. Freeman, 6 Greenl. 57,
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58, 9.) A mere trustee of a savings bank, not being either a stockholder or depositor

was held a competent witness for the institution. (Middletown Savino-s Bank v.

Bates, 11 Conn. Rep. 519.) But the trustee and corporator of a private incorporation

for embanking meadows, was held incompetent for the plaintiffs in an action to re-

cover an assessment. (Crozer v. Leland, 4 Whart. 12.)

The result of the cases, as to the competency of private corporators, is well sum-

med up by the supreme court of Ohio in Methodist Church of Cincinnati v. Wood,
supra. " Where corporations of a private nature instituted for special purposes and

private emolument, such as banks, insurance, turnpike and canal companies, bring

suit, the interest of the corporators is direct, and they are incompetent to testify

in support of their claim." Of course, it is the same where the corporation is a

defendant.

NOTE 38—p. 49.

The cases of Warn v. Bourne & Wright v. Paulin, cited in the text, do certainly

bear out the position that the testimony on both sides must be closed, before the defen-

dant can be acquitted and received to testify, and with these will be seen to agree a

still later English case, infra, though it will also be perceived, infra, that the rule is

not without its exceptions. And in Bonser v. Curtiss, (Sitt. after Mitch. T. 1820,

cited in a note to Wlnne v. Anderson, 3 Carr. & Payne, 596,) Abbott, C. J. observed

that it is a matter of discretion with the judge, whether the jury shall, in the middle of

the cause, acquit a particular defendant, against whom there is no case made out, to

make him a witness for the others. And again in Carpenter v. Jones, (1 Mood. &
Malk. 198, note, Sitt. after T.T. 1828,) the same learned judge (now Lord Tenterden,)

again distinctly asserted this doctrine of discretion ; and acted upon if, by directing

an acquittal, and receiving the defendant as a witness, at the close of the defendant's

opening speech. In Massachusetts it is a matter of discretion, in trespass against

several, to permit one to be tried before the other, in order that if acquitted, he may

be a witness. But if they be tried together, and one acquitted and the other convicted,

a new trial will not be granted in order to let in the testimony of the one acquitted.

(Sawyer v. Merrill, 10 Pick. 16.) In England, it was lately held, where there was a

joint action of trespass against six defendants, and the plaintiff proved a Joint trespass

committed by all, and then went on to prove another act of trespass by three of them,

expecting to connect the other three with this also, but failed in so doing, that the

other three were entitled to be acquitted before the defence was opened, as the plain-

tiff must be taken to have elected to waive the joint trespass, and to have gone on as

against those three for the second act of trespass only. The trespass proved against

the six was that they all assisted in taking the goods ; and that the other three only

were concerned in the sale, which was the other trespass ; but in the ordinary case,

where several are sought to be fixed with a single act of trespass, and there is a

failure to fix this single trespass against all, the whole evidence on both sides, for the

defence as vi'ell as for the plaintiff, must be gone through with, before an acquittal will

be ordered, with a view to let in those defendants who are not touched by the evidence.

(Wynne v. Anderson, 3 Carr. & Payne, 596.) The distinction is a very nice one.
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And see Dougherty v. Dorsey, 4 Bibb, 207 ; and see Wakely v. Hart, 6 Binn. 316,

and ante, note 38.

In an action for a malicious prosecution against M. W. & C, the plaintiff proved

that the defendant M. procured and put into the hands of a constable a warrant against

him for larceny, upon which the plaintiff was arrested, and taken before a magistrate
;

and on the examination of M. and W., he was bound over to the Mayor's court, to

answer to the charge of larceny. M. was rocognized to prosecute, and W. to testify.

He also proved that the grand jury returned the indictment against him ignoramus.

The plaintiff having rested his case on this proof, the defendant's counsel moved that

the jury should be directed immediately to find a verdict in favor ofW. and C, against

whom there vv'as no evidence, in order that they might be examined as witnesses for

the other defendant. The court directed the jury to find these two defendants not

guilty, which being done, they were sworn as witnesses. (Wilmarth v. Mountford et

al, 4 Wash C. C. Rep. 79.) And in Lanning's Lessee v. Case et al., it was ruled,

that if there be no evidence whatever, to prove possession in one of the defendants in

ejectment, the jury may find a verdict in his favor at the bar, so as to authorize the

other defendants to examine him as a witness. (4 Wash. C. C. Rep. 169.) So in an

action against two defendants for an assault and battery, both defendants joined in

pleading the general issue, and no evidence having been given against one, it was

moved that he should be discharged and admitted as a witness for the other defendant.

The plaintiff objected that this could not be done, because they had joined in their plea

of not guilty. Held, that this made no difference, and that he ought to be discharged.

(Van Deusen v. Van Slyck, 15 John. Rep. 223. Vid, also Scherraerhorn v. Scher-

merhorn, 1 Wood. Rep, 119.)

Wheie the least evidence is given against one of several wrong doers, who are suedDO O 7

jointly, he cannot be discharged on the trial for the purpose of being improved as a

witness. The want of evidence against a party, in order to enable him to become a

witness, must be so glaring and obvious, as to afford strong grounds of belief, that he

was arbitrarily made a defendant to prevent his testimony. Thus, where, in an action

of trespass against a captain of a vessel and two others, for an assault and battery on

the plaintiff, who was a seaman on board the vessel, it was proved that the two other

defendants, who were the mates of the vessel, by the orders of the captain, tied the

plaintiff, whom the captain had just beaten, it was held, that the evidence against the

two det'endants was such that they could not be discharged for the purpose of being

witnesses for the captain. (Brown v. Howard, 14 John. Rep. 119.)

NOTE 39~p. 49.

See Kimball v. Lawson, 2 Vermont Rep. 138, S. P.
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NOTE 40—p. 49.

Kimball v. Lawson, 2 Verm. Rep. 144, recognizes Brown v. Brown, cited in the

text. But qiiere. If that case be put on the ground of interest, was it not equalized

by a remedy over !

NOTE 41—p. 49.

The case of Maut v. Mainwaring, is placed much on the ground of non-consent by

the co-defendant. As to this objection, it is entirely overruled by Worrall v. Jones,

(7 Bing. 395,) which is in every particular the very reverse of Maut v. Mainwaring.

And see several cases cited in the text, where the admission of the party Seems to

stand on the ground of interest alone.

NOTE 42—p. 51.

One of two defendants sued jointly for the same trespass, if he suffer a default, can-

not be a witness for his co-defendant. The reason is, that although one defendant

suffer a default, and the oiher plead and go to trial, the damages are to be assessed

against both defendants by the same jury that try the issue. (Bohun v. Taylor, 6

Cowen's Rep. 313. Marsh v. Smith, before Best, C. J., 1 Carr. & Payne, 577, S.P.

and same reasons given.) Ward v. Haydon, before Lord Kenyon, and Chapman v.

Graves, before Le Blanc, J. cited in p. 75, notes (4) and (5) of the text, seem to be

overruled, and for the soundest reasons. In Marsh v. Smith, Best, C. J. said, "If

this man's evidence is to be admitted to give a complexion to the case, it may go to

reduce the damages against him ; and therefore I am of opinion he is clearly inter-

ested, and ought not to be received," The cases contra seem to have been very has-

tily decided. See also per Tilghman, C. J., 6 Einn. 319, and Bostwick v. Levyis, 1

Day, 33.

* * In the present (the 9th) edition of the text, the author has embodied the greater

part of this note. * *

NOTE 43—p. 53.

Wheire, in an action on a promissory note, it appeared that J. and K. two of the de-

fendants, had been discharged under the insolvent act, and a release from the other

defendants was produced, releasing J. and K. from all claims that might arise out of

the prosecution of this suit, the defendants moved that the jury be directed, to acquit J.

so that the other defendants might have the benefit of his testimony ; it was held, thai
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in cases arising on contract this could not be done, and that there was no rule of evi-

dence which permitted a party to the record in such cases to testify. Woodworth, J.

who delivered the opinion of the court, said the objection rested on his being a party

to the record, and argued that the rule excluding a party did not depend wholly on in-

terest, but that motives of policy were called in for the purpose of resisting the testi-

mony in such cases, and thereby prevent the consequences supposed to result from its

admission. (Schermerhorn v. Schermerhorn, 1 AVend. 119.) But in Affalo v. Four-

drinier, (6 Bing. 306,) and Bale v. Russell, (1 Mood. & Malk. 332,) the decisions

were directly opposed to the above New York case, though the latter case was sanc-

tioned in Supervisors of Chenango v. Biidsall, (4 Wend. 453.) The amount of the

two English cases last cited is, that where the defence is matter of personal discharge

for the co-defendant, and is fully made out, and he stripped of his interest, he may be

received the same as in tort. In one of these cases, the witness was first acquitted

by verdict, and in the other a nolle prosequi was first entered as to him. Kimball v.

Lamson, (2 Verm. Rep. 138, 143,) sanctions the principle of these cases ; and see

Hartness v. Thompson, (5 John. Rep. 160.) In the case just cited from 2 Verm.

Rep , it was held that one defendant in assumpsit, having suffered a default, could not

be called as a witness for the other. So in a suit against two on contract, though one

be misnamed (George for Gabriel F.) and returned non est inventus, he is not admissi-

ble for the other. (Van Norden v. Striker, 9 Wend. 286.) Whether, in an action

ex contractu against several defendants, some of whom plead matter negativing the

action with respect to all, and the other pleads his bankruptcy only, on which the jury-

find a verdict for him, he is a competent witness, after that verdict returned, to prove

the plea of the other defendants—quere. (Bate v. Russell, 1 Mood. & Malk. 332.)

And see the case of The People v. Bill ; also per Wilde, J., in Commonwealth v.

Marsh, 10 t^ick. 57, 58, and Campbell v. The Commonwealth, 2 Virg. Cas. 314.)

The first case seems rather to question Rex v. Fletcher, and lo sanction Rex v.

Lafone, cited in the text ; the second to recognize Rex v. Fletcher, and to deny Rex

V. Lafone. The last, without questioning Rex v. Fletcher, recognizes Rex v.

Lafone.

Rex V. Lafone has been disregarded in practice in Massachusetts. (Per Wilde, J.,

10 Pick. 58.)

The defendant was indicted jointly with another person for an assault and battery.

The defendants pleaded separately, not guilty. One defendant elected to be tried

separately, and his trial came on first. The prosecutor and the two defendants were

the only persons present at the time of the fray. After the testimony for the prose-

cution had been produced, the defendant now on trial offered to prove his defence by

the other person named in the indictment. Per Curiam. It appears to be a technical

rule of evidence, and one well settled, that a party in the same suit or indictment can-

not be a witness for his co-defendant until he has been first acquitted, or at least con-

victed. Whether the defendants be tried jointly or separately, does not vary the rule.

It is his being a party to the record which renders him incompetent ; and the practice

is, when nothing appears against one of the defendants, for the court to direct his im-

mediate acquittal, so that the other defendant may use him as a witness. (People v.

Bill, 10 John. Rep. 95. Campbell v. The Commonwealth, 2 Virg. Cas. 314, S. P.

on the authority of People v. Bill, among other cases. See State v. Carr, 1 Coxe, 1,

contra.) But, to warrant his acquittal, no evidence whatever should appear against
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him. (Bowerhan's case, 4 C. H. Rec. 136, before Golden, Mayor. Pennsylvania v.

Leach, Addis. 352.)

Where two were jointly indicted for uttering a forged note, and the trial of one was
postponed, held that he conld not for that cause be called as a witness for the other.

(Commonwealth v. Marsh, 10 Pick. 57.)

Where, by mistake, the name of one of two criminals intended to be indicted by the

grand jury, was omitted in the body of the indictment, but his name was- in the en-

dorsement of the title beneath, which was written " a true bill," and the jury were

sworn to try both ; held, that the one whose name was so omitted was not of course

competent for the other ; but no evidence coming out against him, he is eompetent.

(Van Orden's case, 1 C. H. Rec. 62.)

NOTE 44—p. 58.

Where process was issued against three joint trespassers, two of whom were taken,

and the other returned not found, held, that the defendant not arrested was a compe-

tent witness for the other two ; Stockham v. Jones, (10 John. Rep. 21;) for he, in

truth was not to be deemed a party, as he would, had the action been upon a joint

contract, (id. Rose v. Oliver, 2 John. Rep. 365. Van Norden v. Striker, 9 Wend.

286.) In Stockham v. Jones, the cases cited in the text were commented upon and

overruled. And in Wakeley v. Hart, (6 Binn. 316.) it was held that where all the

joint wrong doers are arrested, but the plaintiff goes to issue with some, and takes no

steps to compel the others to plead, the latter are admissible, the same as if thev had

never been named as parties. But if the suit be on contract, though the witness be

misnamed, (as George, instead of Gabriel F.,) he shall be excluded as a party. (Van

Norden v. Striker, 9 Wend. 286.) So the lessor of the plaintiff Elijah, by mistake in-

serted Elisha, was excluded as a party. (Robinson v. Neal, 5 Monroe, 214, 215.) In

these two cases of misnomer, the witness said he supposed he was the person intended,

which was held sufficient to exclude him. Two defendants in trespass, though they

sever in their defence, cannot demand separate trials, so as to be witnesses for each

other. (Dougherty v. Dorsey, 4 Bibb, 207.)

NOTE 45—p. 59.

See note 36, ante, for summary of New York statutory provisions, enabling party

to examine his adversary as a witness, and under some circumstances, to testify in

his own behalf.

Vol. I. 9
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NOTE 46—p. 60.

See ante, note 35.

At the hearing of an appeal from an order for the removal of a pauper from the

town of P. to the town of N., the appellants called one of the overseers of the poor of

P. as a witness ; to which it was objected, that he was a party, and not compellable to

testify ; and it was so held by the supreme court ; and on certiorari, his testimony was

struck out of the case, he having been compelled to testify by the court of sessions who

heard the appeal. (Plattekil! v. New Paltz, 15 John. Rep. 309 )

A party can in no case be compelled to testify against himself. (Worrall v. Jones,

7 Bing. 395.) But not being interested in favor of the plaintiff, the defendant (being

willing to testify) was received as a witness against his co-defendants, even an ac-

tion arising ex-contractu. (id.) And where one party calls on the other as a witness

who is sworn without objection, this cannot afterwards be made an objection. (Miller

V. Starlvs, 13 John, Rep. 517. Plopkins v. Banks, 7 Cowen's Rep. 650,653.)

Neither the party on record nor the party in interest can be compelled to testify ; as

where in an action on a check, it was admitted that the plaintiff had no interest in the

check, but sued for the benefit of Mrs. R., with her consent; the defendant set up

usury as a defence, and offered to call R. to prove the usury ; but held, that she could

not be compelled to give evidence, unless by her assent. (Mauran v. Lamb, 7 Cow-

en's Rep. 174.) Nor can a lessor of the plaintiff in ejectment be compelled to testify

for the defendant, though no interest is shown in the witness. (Robinson v. Neal, 5

Monroe, 212, 214, 215.) On the trial of an action of ejectment, the defendant called

one of the lessors as a witness, and offered to prove by him on his voi7-e dire, that he

had no interest in the land, and disclaimed all connection in the suit. But he was re-

jected by the court. If his name had been used without his consent, it might be struck

out on application for that purpose. (Jackson ex dem. Goodrich v. Ogden, 4 John.

Rep. 140.)

NOTE 47—p. 60.

Where the plaintiff was sworn as a witness, at the trial of a cause, at the particular

request of the defendant, it was held he could not afterwards object to his testimony.

(Miller v. Starks, 13 John. Rep. 517.) And see Hopkins v. Banks, 7 Cowen's Rep.

650. 653.

The case of Nordan v. Williamson, cited in the text, was noticed by the supreme

court of New York, in deciding the case of Schermerhorn v. Schermerhern, (1 Wend.

125,) in which they held that one defendant, though without interest, could not be.

called for his co-defendants, unless the plaintiffs would consent. They merely speak of

it as a new case, but not in terms of disapprobation. That case was certainly decided

on the ground that the party may, if he will, call his antagonist, the opposite party
;

and if the latter does not object, he may be sworn. The Supervisors of Chenango v.

Birdsall, (4 Wend. 453,457,) is in the teeth of Nordan v. Williamson, in point of prin-

ciple, unless a co-party with the witness objecting can vary the case. It cannot, if the
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question rest on the interest of the witness. Norden v. Williamson, followed as it is

by the late case of Worrall v. Jones, 7 Bing, 395, cited ante, note 35, presents such

high evidence of the law, as may hereafter shake the New York cases to their foun-

dation. See also Bate v. Russell, 1 Mood. & Malk. 332, and Affalo v. Fourdrinier, id.

note, and 6 Bing. 306.

NOTE 48—p. 61.

Per Bayley J. in Res. v.Williams post, note, 49, and see Baker v. The Common-

wealth, 2 Virg. Cas. 353. A person from whom goods have been stolen is a competent

witness, in a prosecution against the offender, as to all pertinent facts within his know-

ledge ; notwithstanding, he will be entitled, on conviction, to a restoration of the goods,

if they can be found, or to a satisfaction out of the future earnings of the convict, in

case the goods be not restored ; and also to a recomp-ence out of the county treasury,

for his labor and expenses in the prosecution. And where a party, from whom
goods were stolen, was by law entitled to recover treble the value, he was always

received as a competent witness against the offender. (Commonwealth v. Moulton,

9 Mass. Rep. 30.) The party injured was admitted as a witness in a state prosecu-

tion, in Connecticut, on the ground that no judgment for treble value can in such form

be rendered from him. (Salisbury v. The State of Connecticut, 6 Conn. Rep. 101.)

And the innkeeper, from whose inn the goods of another was stolen, was a fortiori,

held adm,issible. (id.)

NOTE 49—p. 63.

Upon an indictment for taking excessive usury, the borrower is a competent witness

for the prosecution, if he be not entitled to a part of the penalty as informer, notwith-

standinding he have never repaid the money borrowed. (Commonwealth v. Frost, 5

Mass. Rep. 53. And see Pettingall v. Brown, 1 Caines' Rep. 168.) On the trial of

an indictment for a forcible entry and detainer, the prosecutor's wife was received in

Pennsylvania, as competent for the state to prove the force. (Respublica v. Shriver,

1 Dall. 68.) Quere ; for in England upon the trial of a like indictment, the tenant,

whose land is alleged to have been entered upon or holden, is not competent for the

prosecution ; for the land is to be restored to him on conviction. (Rex. v. Beavan,

Ry. & Mood. N. P. Rep. 24-3. The King v. Williams, 9 Barnw. & Cress 549.)

See the Stat. 21 Jac. 1, c. 15, and S. H. 6, c. 9, corresponding to many American
statutes. Baily, J. who delivered the opinion of the court, in the last case, went

much into questions of a like character. He seems to concede that it would be other-

wise of an indictment for a forcible entry or detainer at common law. He says that

rewards given by the legislature for prosecuting, are founded on public policy, to stir

up great vigilance. To allow these to disqualify, would defeat the very end of them,

the apprehension of offenders. As to private rewards, nothing that private indi-

viJuals can offer shall disqualify a public witness. The clause of restitution in the
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21 H. S, c. 11, is, that the subject of a robbery shall be restored oa conviction by-

reason oi evidence given hy the party robbed, dfc. thus implying that he is to be sworn

notwithstanding. He considers several cases where informers, entitled to a reward

,

have been admitted, as exceptions arising out of the secret nature of the transaction,

or an implication from the statute that they should, notwithstanding, be sworn.

An informer, under the act to punish vice and immorality, who is entitled to a share

of the penalty, was held incompetent on a summary proceeding, though he had ex-

ecuted an assignment of all his rights to the penalty to a third person. Such right is

not assignable. (Commonwealth v. Hargesheimer, 1 Ashmead's Rep. 415.)

NOTE 50—p. 64.

The old English doctrine has been adopted by some of the American courts
;
(State

V. Brunson, 1 Root, 307. Same v. Blodget, id. 534. Swift's Ed. 70 ; but see Day's

note (1,) 2 N. R. 96. State v. A. W., 1 Tyl. 260. The State v. Hamilton, 2 Hayw.

288 ;) rioubted by others, (Coe's case, 1 C. H. Rec. 141 ;) but a majority have gone

the other way. (Fubber v. Hilliard, 2 N. H. Rep. 481, Pennsylvania v. Farrel,

Addis, 246. Commonwealth v. Snell, 3 Mass. Rep. 83. Same v. Waite, 5 id. 261.

State V. Foster, 3 M'Cord, 442. Respublicav. Keating, 1 Dall. UOi Same v. Ross,

2 id. 239. Same v. Wright, 1 Yeates, 401. Same v. Ross, 2 id. 1.) An apparent

first endorser was received to prove his name a forgery. (Territory v. Barran, 1

Mart. Lou. Rep. 208.) So the alleged drawer of a check, (People v. Howell, 4 John.

Rep. 296,) and the maker of a note. (People v. Dean, 6 Cowen's Rep. 27.) And

see U. States v. Johns, 4 Dall. 412. But the instrument must be produced to the

party, before he shall be allowed to swear as to its genuineness, (Commonwealth v.

Hutchinson, 1 Mass. Rep. 7, Same v. Snell, 3 id. 82,) unless it has been secreted to

protect the offender, (Commonwealth v. Snell. supra.)

NOTE 51—p. 64.

That persons entitled to a reward on conviction, are competent witnesses for the

prosecution, (see Mac Nally's Ev. 61, 63, and the cases there cited. United States v.

Wilson, 1 Baldwin's Rep. 90, S. P.) An attorney who, by arrangement with the

trustees of a corporation, was to have 10 per cent, on all fines collected in their be-

half, v»-as held incompetent as a witness for the com.monwealth, in a prosecution for

a fine belonging to the corporation. (Commonwealth v. Moore, 5 J. J. Marsh.

655, 6.)

NOTE 52—p. 65.

The party injured is a competent witness for the stale, in a criminal prosecution.
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The cases are generally uniform to this effect, on the ground which prevails in

civil causes, that the record cannot be used as evidence either for or against the wit-

ness. State V. Hasset, 1 Tayl. 55. Commonwealth v. Oliver, 3 Bibb, 474.) But

they are conflicting as to his competency in those cases where he may, by special

provision, derive actual benefit from a conviction.

The rule that he is competent, w-as applied to a suit qui tam for usury. (Banner v.

Gregg, 1 Harringt. 513 ;) and to a prosecution for playing with false dice. (The

King V. Chapman, stated by McKean, C. J. in Respublica v. Keating, 1 Dall. 111.)

The general rule was held not to be altered even by a statute making the prosecutor

liable for costs. (Commonwealth v. Shriver,Whart. Dig. 331, pi. 734,2ded. Quere.

Vid. Commonwealth v. Gore, 3 Dana, 475.) Where a statute made him liable only

in the event of the prosecution appearing to be frivolous or malicious, he was received

as but contingently liable. (The State v. Blennerhassett, Walker's Rep. 7, and 15,

16.) The prosecutor in forcible entry under the statute, is not competent for the

state, for he is entitled to restitution. State v. Fellows, 2 Hayw. 340. Ante, note

49, p. 67, S. P.) The rule, that the injured party is competent, &c., was applied

to the person who owned, and from whom a bank bill was stolen, though a conviction

would entitle him to a restitution of the property. State v. Casados, 1 Nott &
McCord, 91, 99.) But this was denied of the party swindled, against the alleged

swindler ; for a statute gave the former double value, on conviction. (State v.

Vaughan, 1 Bay, 282, 3.) So of an informer, who is entitled to a share of the pen-

alty. (City Council v. Haywood, 2 Nott & McCord, 308. Van Evour v. The

State, id. 309, note (a). But see State v. Bennett, 1 Root. 249.)

On trial of an indictment for purjury committed by A. on trial of an action against

B. and others, B. is not rendered incompetent as a witness for the prosecution, merely

on the ground that he has not paid the debt and costs, and has filed a bill in equity.

But semble, that if B. expect A. will be a witness against him in a similar action, com-

ing on for trial soon after the indictment, that is such an immediate interest in B. as

will disqualify him from being a witness. (Rex v. Hulme, 7 Car. & Payne, 8)

NOTE 53—p. 70.

It is now settled that a kept mistress, who has passed as the party's wife, is compe-

tent for him ; though it may be otherwise if he habitually allow her to pass as his wife.

Several of the judges recognized the opinion of Lord Kenyon, C. J. cited in the text,

as sound law ; though Best, C. J. thought the wife should be so de jure, in order to be

excluded. (Batthews v. Galindo, 4 Bing. 610. 3 Carr. & Payne, 238, S. C. at N. P.

1 Moor. & Payne, 505, S. C.) And see Randall's case, 5 C. H. Rec. 141, before

Colden, mayor, and Jay, recorder. In a case where the woman was sued, a witness

who lived with her as her husband was received as competent in her behalf. (Meu-

nier v. Couet, 2 Mart. Lou. Rep. 56.)
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NOTE 54—p. 70.

Where a party shall lose his witness where the latter voluntarily acquires an interest

after the former had a right to his testimony, will be more full considered in a future

note. Where he has attested a paper, his hand-writing may sometimes be proved.

(Ford, J. in Henarie v. Maxwell, 5 Halst. 298.) But in general the only way in

W'hich the difficulty can be obviated, is still to admit him as competent. (Common-

wealth v. Gore, 3 Dana, 474. Den, ex dem. Rem, v. Jackson, 2 Dev. 187, 189, 90.)

This was refused where the witness had married a wife who was interested. Van

Home's ex'rs v. Brady, 1 Wright, 452.)

The commonwealth in a case where it is not bound to prosecute without security,

acquires no interest in the witness' testimony till the indictment be found. Therefore,

where a witness agreed before that, to indemnify the prosecutor, he was held incom-

petent for the commonwealth. (Commonwealth v. Gore, 3 Dana, 474.)

Several courts also, require, in addition to the fact, that snbsequent interest has

been acquired, that a want of bona fides in its acquisition should also appear. If

honestly incurred in the usual course of business, and without any intent to deprive the

party of his testimony, either in the witness or oppssile party, he may in this way,

render himself incompetent. (Eastman v. Winship, 14 Pick. 44, 6, 7. See Man-

chester Manufact. Iron Co. v. Sweeting, 10 Wend. 162, 4, S. P., per Savage, C. J.)

If the party introducing the witness have assented to his taking an interest, he is

incompetent. In Hovill v. Stevenson, (5 Bing. 493,) the plaintiff having assigned

an interest in the charter party on which he sued, to the subscribing witness, and the

latter refusing to release, evidence of his hand writing was precluded, and the action

in consequence failed. -

NOTE 55—p. 71.

Where the husband is a party, the wife cannot be a witness either for or against

him. (Fitch v. Hill, 11 Mass. Rep. 286. Commonwealh v. Shriver, Quarter Ses-

sions, Philad. 1820, M. S. City Bank v. Bangs, 3 Paige, 36.)

She shall not be examined against her husband, on his trial for murder, even by con-

sent of the parties. (Randall's case, before Van Ness, J., 5 Cit. H. Recorder, 141, 153

,

154.) Nor can she be examined for the plaintiff, though the defendant married her

after the plaintiff had subpoenaed her in the cause. (Pedley v. Wellesley, 3 Carr. &
Payne, 558.)

In one case the court refused to hear the husband as a witness, against one indicted

for larceny jointly with his wife, though she was not taken, and the district attorney

entered a nolle prosequi as to her ; for perhaps her husband might disclose enough to

require that a bench warrant should issue against her. (The People v. Colbern, 1

Wheel. Cr. Cas. 479.)
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NOTE 56—p. 72.

See Fitch v. Hill, 11 Mass. Rep. 280.

On the traverse of an indictment for subornation of perjury, where two witnesses on

the part of the prosecution swore that the testimony given by them on a former trial

was false, their wives' testimony was held not admissible to impeach that of their

husbands, either directly or collaterally. (New York Gen. Sessions, before RadclifF,

mayor. Francis & Jones' cases, 1 Cit. H. Rec. 121.) Quere. Indeed, it would

seem now to be the settled doctrine, both on authority and principle, that husband and

wife may be received to contradict or criminate each other in a collateral matter, i. e.

in all cases except where one is called to contradict or criminate the other as a party

to some cause.

NOTE 57—p. 73.

The case of Rex v. Cliviger was still farther questioned in The King v. The Inhab-

itants of Bathwick, (2 Barnw. & Adolph. 639,) where the doctrine in the text seems

to be fully confirmed. In that case, on a question of settlement, the husband, C, swore

to his marriage with the pauper, but did not say, nor was asked whether he had not

been before married to M. She was called and allowed to prove her previous marriage

with C, for this is not contradicting her husband, though the court intimate she might

do so. As to criminating her husband, within the case of Res v. Cliviger, 2 T. R.

263 ; the court doubt that case much ; say it was shaken by Rex. v. The Inhabitants

of All Saints, 6 M. & S. 194 ; and strongly insist that the wife may be received to

prove facts which might go to show the criminality of the husband, provided her testi-

mony now would not be evidence to affect him in a prosecution against him.

NOTE 58—p. 74.
'

We have seen, ante, note 55, how far the competency of the wife depends on thaJ

of the husband et sic e converso, to which the reader is referred, and to which the in-

stances in the text, p. 87, 8, may be added. See also Baring v. Reeder, 1 Hen. &
Munf. 154. The wife has been held competent against her husband's executors, to

prove his promise. (Beveridge v. Minter, 1 Carr. & Payne, 364.)

NOTE 59—p. 74.

On similar principles, upon the trial of an indictment for fornication and bastardy

with a married woman, she was held competent to prove the criminal connexioB^
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(Commonwealth v. Wentz, 1 A?hm. Rep. 269, and the cases cited infra from Browne

and Binney.) But not to prove the non-access of her husband. CommonweaUh v.

Miller, cited 1 Browne, App. Hi. Commonwealth v. Strieker, 1 Browne, App. xlvii.

Commonwealth v. Connelly, 1 Browne, 284. Commonwealth v. Shepherd, 6 Bin.

283. The King v. M'Lean, cited 6 Bin. 290. But if the court permit her to be

asked a question from the answer to which non-access may be inferred, as " how long

it was since she last saw her husband," and afterwards direct the jury that they are

not to consider any thing which fell from her as evidence of non-access, and there is

strong evidence of non-access from other witnesses, the verdict will not be disturbed.

(Commonwealth v. Shepherd, 6 Bin. 283.)

NOTE 60—p. 74.

Fitch V. Hill, 11 Mass. Rep. 286 ; City Bank v. Bangs, 3 Paige R. 36.

NOTE 61—p. 74.

During the trial of five defendants, on an indictment for an assault and battery, the

counsel for the defendants moved that the wife of one of them might be examined as a

witness for the other four ; but the court ruled unanimously that she could not be. ex-

amined. To have had the benefit of her testimony, they should have moved to be

tried separately from the husband, which the court would have granted, had this been

assigned as a reason for the motion. (Commonwealth v. Easland et al., 1 Mass. R.

15.) But quere of this ; for where they severed, it was holden that one was not com-

petent for the other. (The People v. Bill, 10 .Tohn. Rep. 95.) It follows that the

wife would not be competent. For where Colbern and Elizabeth, the latter being the

wife of Weir, were jointly indicted, and Colbern alone was taken and put upon his

trial, the husband was held incompetent for the people, because the wife was so within

the case of The People v. Bill. (The People v. Colbern, 1 Wheel. Cr. Cas. 479.)

On this decision being made, the district attorney entered a nolle prosequi in her

favor, and offered her husband again ; but the court still rejected him as incompetent,

because his testimony might still affect his wife, the nolle prosequi not being final.

He might disclose enough to require that the court should issue a bench warrant

against her. To warrant the testimony of the husband, she must first have been tried

and acquitted by the jury. (Id. 481.) But see State v. Anthony, 1 M'Cord, 285,)

that the wife may be a witness for one indicted jointly with her husband for murder,

but tried separately from him.

It was held in one case, that in an action by the wife's trustee to recover money in

trust for her separate use, the husband was a witness for her trustee. (Richardson v.

Learned, 10 Pick. 261.) But quere. She was the real party. Suppose a suit by

her husband's trustea ; could the wife be a witness for him 1
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NOTE 62—p. 75.

But the wife was received, in an action against her husband's executors, to prove

his promise. (Beveridge v Menter, 1 Carr. & Payne, 364.) In ihis case, the gene-

ral rule stated in the text was pressed, by Scarleit, upon Ahhott, C. J. ; but he disre-

garded it, and put the admissibility of ihe wife on a question of interest. This decision,

and that in Doker v, Hasler, ciied by the text, were nearly cotemporaneous, both

being in 1824, the latter by Best, C. J. In boih, the rule laid down in the text was

adverted to ; both are N. P. decisions, and would seem, therefore, to leave the rule

unsettled.

NOTE 63—p. 76.

In like manner, on the trial of the husband for a murder. Van Ness, J., at the oyer

and terminer in the city of New York, refused to allow the wife to testify against

him, even by consent of parties. (Randall's case, 5 Cit. H. Rec. 141, 153, 4.)

NOTE 64—p. 76.

The learned author seems to have erred in laying down the rule as general, that the

declarations of the husband shall not be received to affect the wife. It is believed that

where ihey are joint parties, as they must be if both are alive, either as plaintiffs or

defendants, even in respect to matters which, independent of the coverture, would con-

cern the wife alone, the husband's declarations siiould be received against both. Ac-

cordingly, it has been adjudged that, in an action for a wrong done to the wife, (e. g.

slander,) brought as it must be in their joint names, his admissions (e. g. that the

slander did not originate with the defendant) are admissible against both. (Evans v.

Smith, 5 Monroe, 363, 4.) Otherwise where she is a sole party claiming under a

right paramount to the husband's after his death, though his admission may have been

made during coverture. Thus, an admission of the deceased husband in respect to

his widow's claim of land in her own right, are not admissible against her ; for her

claim is not through, but independent of him. (Smith v. Scudder, 11 Serg. & Rawle,

325.)

Where the wife is indicted for a crime, living the husband or after his decease, the

propriety of the exception is still more striking. Thus, on trial of an indictment against

a married woman for larceny, where evidence that her husband had deposited a sum
of money for the use of the person whose property she was alleged to have stolen, to

be paid over to him in case he should not appear at the trial to testify against her,

which sum was afterwards paid over to him, he not having appeared according to his

recognizance—was received as evidence against her ; and the jury were t%ld they

might infer her privity with and consent to the husband's acts ; and she was convicted ;

Vol. I. 10



74 Of the Inconvpeiency of the [Ch. 5.

a new trial was granted, the court saying that acts done by the defendant's husband,

without her knowledge, were improperly admitted. (Commonwealth v. Robbins, 3

Pick. 63.)

NOTE 65—p. 76.

See The City Bank v. Bangs, 3 Paige, 36.

On the trial of an indictment against husband and wife for receiving stolen goods,

the declarations of the wife respecting the goods, which were found in the husband's

house, were offered in evidence ; and though the declarations tended to criminate the

husband, held that they must, notwithstanding, be received in order to show the guilt

of the wife ; and the jury must take care that they did not operate to the prejudice of

the husband. (Commonwealth v. Briggs, 5 Pick. 429.)

Declarations of a wife, made in the absence of the husband, are not evidence against

him, though she be a party to the suit, which is brought to recover land in which she

is jointly interested in her own right. (Moody v. Fulmer, Whart. Dig. 2d ed. 308, pi.

439. Turner and wife v. Coe, 5 Conn. Rep. 93.)

NOTE 66—p. 76.

Hawkins v. Hatton et ux., 2 Nott & M'Cord, 374, S. P.

The wife's admission du.nng coverture, of a debt due from her before marriage, is

not admissible as evidence against the husband. Ross v. Winners, 1 Halst. Rep.

366.1

NOTE 67—p. 77.

Such letters are admissible, whether written to the husband or others, to show the

state of the wife's feelings, although they may also state a fact which would not strictly

be evidence. (Willis v. Bernard, 8 Bing. 376.)

So in an action against the husband for necessaries furnished the wife, upon an alle-

gation that she had left his house on account of his cruel treatment, her letters, written

in affectionate terms, are admissible to rebut such allegation. But it must be proved

at what time they were written, or they are not so admissible. Their dates are not

sufficient proof of the time, when they are offered in favor of the husband, on account

of the danger of collusion ; though it is generally otherwise. (Houliston v. Smyth, 2

Carr. & Payne, 22.)

The case of Davis v. Dinwoodie. (4 T. R. 678,) can hardly be supported upon a

question^f interest ; but in another view, it may be easily sustained. The wife was

the real party, like a lessor in ejectment, (ante, note 35,) or the assignee of a chose in
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action. (Id.) These, it will be seen by the cases there cited, of Robinson v. Neal,

and Mauran v. Lamb, are to be deemed the real parties. So in this case of Davis v.

Dinwoodie, the wife being' the real party, though the suit was in tlie name of her

trustee, the husband could not be sworn ; not because of his interest, for that appears

to be balanced ; but as husband, his wife being a party. The action could not pro-

perly be said to have been between third persons.

In this view, the case of Richardson v. Learned, (10 Pick. 261, 267, cited also ante,

note 61,) is quite questionable, as I had occasion to mention in the note referred to.

Independent of the strong interest which the husband has in the recovery of his

wife's trustee, according to Davis v. Dinwoodie, she was the cestui que trust of the

plaintiff, who was suing for her money—yet the husband was held competent to testify

for her.

NOTE 68—p. 77.

Per Curiam, in Fenner v. Lewis, 10 John. Rep. 44, 5, S. P,

NOTE 69—p. 78.

The declarations of the wife, who managed her husband's business as tavern keeper,

he being incapable of managing his affairs through insanity, were received in an action

on a bill for boarding the defendant's intestate, to show payment ; on the authority of

Str. 527. (Hughes' adm'rs v. Stokes' adm'rs, 1 Hayw. 372.) So it would be of her

admissions in her course of agency in any particular transaction. (Curtis v. Ingham,

2 Verm. Rep. 289.)

In an action of debt, the question was put to the jury on contradictiory testimony of

agency in the plaintiff's wife, whether a considerable payment to her should be credit-

ed to the defendant. And the court remarked to the jury that •' There are many

occasions on which a wife, as agent for the husband, appears as the principal. The
cares of matrimony, the duties of management are divided; the husband assumes some

parts, and submits other parts to the care of the wife. Where he either acts or sub-

mits, he is bound. A husband is often from home. Nothing is more common than to

pay the wife, in his absence, a debt due to the husband. That is for the convenience

of both parties, and seems to be considered an implied agency. If the defendant made

this payment in the usual way, it seems proper to consider it as a payment to the hus-

band on a presumed agency, with which, in their common coneerns, every wife is pre-

sumed vested." (Spencer v. Tisue, Addis. Rep. 316, 319.) See the text and notes,

post, on the admissions of an agent generally.

NOTE 70—p. 78.

In the case of Perry, tried on an indictment for a forcible marriage, the wife was
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received as a witness for her husband to prove that the elopement and marriage were

voluntary. (Bristol assizes, 1794. Macnally's Ev. 181.; 2 Hawk. P. C. c. 46, ^ 76.

Curwood's ed. S. C.) This case was tried before Gibbs, C. J. when he was recorder

of Bristol. (Per Abbott, C. J. in Rex v. Serjeant, 1 Ry. & Mo. N. P. Rep. 354.)

NOTE 71—p. 79.

See ante, note 70.

On an indictment for a conspiracy in inveigling a young girl from her mother's

house, and procuring the marriage ceremony to be recited between her and one of the

defendants while she was intoxicated, the girl was held to be a competent witness to

prove the facts. (Respublica v. Hevice, 2 Yeates, 114.) The court said they were

not competent to determine whether there was a real marriage ; therefore, receiving

the evidence, they left it to the jury, with instructions that if they found a marriage,

they should disregard the testimony. (S. C. 3 Wheel. Cr. Cas. 505, 506.) Quere,

NOTE 72—p. 79.

Soule's Case, 5 Greenl. R. 407, S. P.

NOTE 73—p. 80.

The declarations (deposition) of a wife in extremis, are admissible against ths

husband, charged with her murder. (Pennsylvania v. Stoops, Addis. 381.) Macnally

says, that in the researches which he had made, he had not discovered any trial for

high treason in which the wife was examined as a witness against her husband,

(Macnally's Ev. 181.)

It is well stated that, in general, neither husband or wife are admissible as witnesses

for or against each other. (Corse v. Patterson, 6 Harr. & John. 153. Tacket v.

May, 3 Dana, 80, per Rjbertson, Ch. J. Rigdon's heirs v. Rigdon's devisees, 6 J. J.

Marsh. 54. Sadler v. Houston, 4 Porter, 208.) Some cases go so far as to maintain

the rule though they have been divorced a vinculo. (State v. Phelps, 2 Taylor, 374 ;

but see state v. J. N. 15. 1 id. 3R, contra.) In cases of book account, where the party

is a witness quere, whether his wife may be received also ? (Stanton v. Wilson 3 Day,

37.) Bat she is competent in a prosecution against her husband, for a personal out-

rage to herself. State v. Boyd, 2 Hill, 288. Per Bronson, J. in The People, ex rel.

Ordronaux, v. Chegaray, 18 Wend. 642.)

In an action by a woman as a feme sole, her husband is an incompetent witness to

prove a marriage. (Bently v, Cooke, 3 Doug. 422.) But though each supposed
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they were married, if in fact the marfiage was void, as where the wife had a former

husband livincr, she was held competent as a witness against him; even to prove con-

versations of her supposed husband daring cohabitation. (Wells v. Fletcher, 5 Carr.

& Payne, 12. 1 Mood & Rob. 99, S. C. nom. Wells v. Fisher.) The marriage of

slaves in North Carolina is void ; therefore the husband or wife, (slaves,) may be

witnesses against each other, even in a capital case. (The State v. Samuel, 2 Dev,

•& Bat. 177.)

The cases cited ante, in note 57, and the text, will be found to qualify the proposi-

tion that husband or wife are not receivable to make statements contradictory of each

other, or such as affect each other. And even the wife is receivable to show the crim-

inality of the husband, except in cases where her evidence would influence a suit

or prosecution against him. (See also per Park, J. and Best, C. J. in Plenman v.

Dickenson, 2 Moore & Payne, 289, 291 ; 5 Bing. 183, S. C. Corse v. Patterson, 6 Harr.

& John. 153. Wilmot's lessee v. Talbot, 3 Harr. & M'Henry. 2. Redman v. The
State, 1 Blackf. 429, 430, 1. The People, ex rel. Ordronaux, v. Chegaray, 18 Vv'end.

637. Capehart v. Adm'rs of Huey, 1 Hill's Ch. Rep. 409. Bell v. Coil, 2 id. 110.)

The notion of such testimonybeing inadmissible from policy seems to be pretty much

given up in England, though, several American cases have gone on that ground.

(See also Poultney v. Fairhaven, Brayt. 185.) These cases are quite uniform that

the wife shall not be received to disclose conversations of the husband, even though

he be dead when she is examined. (Per Williams, J. in Edgell v. Bennett, 7 Verm.

Rep. 537.) But the rule is confined to conversations, and does not extent to dis-

tinct facts. (Williams v. Baldwin, 7 Verm. Rep. 503, 506. Wells v. Tucker, 3

Binn. 366.) It seems, however, that, to be admissible, the fact must be of such a

nature, that it cannot be supposed the wife learned it in consequence of confidence

reposed. In assumpsit for board of the defendant's child, his wife was refused as a

witness against him to prove his promise to pay while she was his wife, though now
divorced by act of parliament. It was said that her knowledge might have been ac-

quired in consequence of confidence reposed in her by her husband. (Monroe v.

Twisleton, Peak. Add. Cas. 219, 221 ; and see note (a) at the last page for several

English cases.) The reasoning of Lord Alvanley in the principal case is very strong.

The rule does not extend to those who have cohabited as husband and wife without

being married, especially after they havo separated. (Wells v. Fletcher, 5 Carr. &
Payne, 22.)

It was said by Lord Mansfield, in Goodwright v. Moss, (Cowp. 594,) that it is a rule

founded in decency, morality and policy, that a husband or wife &ha!l not be per-

mitted to say, after marriage, that they have had no connection, and therefore

that the offspring is spurious ; more especially the mother, who is the offending party,

and that the point had been solemnly decided at the delegates. (See Cope v. Cope, 1

Mood. & Rob. 274.) In Bull. N. P. 113, a case is referred to as showing that the wife

might be examined after her husband's death, to prove the child a bastard, which is

inconsistent with the principle adopted by Lord Mansfield. Lord Hardwicke, (Rep.

Temp. Hardw. 83,) puts the incompetency of the wife to give evidence of non-access

upon the ground of interest, a ground which would only apply in particular instances,

as in orders of filiation. It does not appear clearly how the circumstances of the wife

being an offending party can affect the question.

That the wife's competency in point of interest follows her husband's, see Corse
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V. Patterson, 6 Harr. & Johnson, 153; Stanton v. Wilson, 3 Day, 37; Beach

V. Swift, 2 Connecticut Rep. 269; Wilmot's lessee v. Talbot, 3 Harris &
M'Henry, 2 ; Williams v. Baldwin, 7 Verm. Rep. 503, 506, 7 ; Jackson v. Heath,

i Bailey, 355, 6 ; Pyle v. Maulding, 7 J. J. Marshall, 202, 3 ; Chambers v. Spen-

cer, 5 Watts, 404; Van Deusen v. Frink, 15 Pick. 449; Thomas v. Catheral, 5 Gill

& John. 23 ; Cornish v, Pugh, 8 Dowl. & Ryl. 65 ; Rex v. Smith, Mood Cr. Cas. 289 ;

Capehart v. Adm'rs of Huey, I Hill's Ch. Rep. 409 ; Bell v. Coil, 2 id. 110. Bdl

this rule ceases to apply after his death It is, therefore, no objection then, that he

was interested during his life time in the fact, now sought to be proved by his widow.

(Rdgell V. Bennet, 7 Verm. Rep. 534. Caldwell v. Stewart, 2 Bail. 574. Chambers

V. Spencer, 5 Watts, 404.)

The wife may testify against the interest of the husband in a cause between third

persons, if he, being present, do not himself object. (Jackson v. Heath, 1 Bail. 355.

Pedley v. Wellesley, 3 Carr. & Payne, 558. She cannot be a witness for the defend-

ant in a suit against her husband's surety, without a proper release form the surety to

the husband. (Thomas v. Catheral, 5 Gill & John. |23.) The husband being the

beneficial, though not the nominal plaintiff, his wife is. not an admissible witness for

him. (Pyle v. Maulding, 7 Marsh. 203.) Nor is the husband a witness for the wife's

trustee in an action (trover) by him for her use. (Hopkins v. Smith, 7 J. J. Marsh.

263.)

* * And see State v. Phelps, (2, Tyler's R. 374 ,) RatclifF v. Wales, (1 Hill. R. 63 ;)

and Barnes v. Camack, (1 Barbours Supr. C. R. 392.) In the case last cited, Barculo, J.

lays down the rule that " the testimony of the wife can never be received against her

husband, except in proceedings instituted against him on her behalf. This rule holds

not only during the coverture, but also continues to apply after a dissolution of the

marriage contract, as regards transactions which took place previous to such dissolu-

tion. * The only safe and correct practice is, to adhere to the rule, that whatever

passes between husband and wife in confidence shall forever remain sacred." In this

case, (the wife, who had been divorced, a vinculo, for the adultery of her husband,) had

been examined as a witness against the husband as to transactions which occurred

during the marriage, and her testimony was suppressed. * *

NOTE 74—p. 86.

Per Spehcer, J. in Marquand v. Webb, 16 John, R. 93. And see Gage v. Stewart,

4 John, R. 293.

In respect to the interest of witnesses, the leading rule has been but recently estab-

lished. (Bent v. Baker, 3 T. R. 27, A. D. 1789.) Its object was to rescue the law

from the dominion of the old, and somewhat arbitrary authorities ; and bring it back

to the principle of a certain interest in the event of cause, to testify for the party call-

ing the witness. Since that time, the courts, both English and American, have been

engaged in reducing decisions, both old and new, to the line thus established. In

performing this office, they have done much ; but they have often encountered unfore-

seen difficulties ; and occasionally been inconsistent. Perhaps no branch of judicial

duty has proved more perplexing. The disproportion between the apparent simplicity
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of the rule, and that of the doctrine which has arisen from its practical application, may

be collected in a general way, from the remarks of Senator Tracy, in Gregory v.

Dodge, 14 Wend. 607, These should, however, is their result, be taken with con-

siderable qualification. When the learned senator throws out a doubt whether we are

advanced " one inch beyond the original proposition," laid down in Bent v. Baker, he

by no means appreciates the certainty which subsequent cases have already introduced

into those branches of judicial business, where the proposition has come to be most

frequently considered ; nor the promise given by other cases, however conflicting, that

the dominion of a certainty is in the steady progress of enlargement. This progress

has been attended, in most respects, with the same discouragements which mankind

have witnessed in every branch of the law, in every art, in every science. It is of the

nature of each, to be progressive ; to present its professors with perplexing points.

These must be studied and understood and brought in as parts of the general system.

Becoming discouraged in such a degree as to turn back and start on a new route,

would be but to estrange us from those things with which the profession have become

familiar, without clearing any single obscurity that would otherwise have attended

them on their way. If the greatest minds have, in some measure, failed, after many

years of labor, let us not too readily give in to the belief, that mankind can do better

by starting on first principles ; or complain that nothing has been done. If the profes-

sion can now, with ordinary application, advise with tolerable certainty in 990 cases

out of 1000, let us rather try to secure the same degree of certainty in the ten remain-

ing cases, than introduce the same degree of doubt, for many years, into the 990, or a

great part of them. While the principles of human veracity and credence are every

where the same, the general rules of competency are widely different, under different

systems of law. The civil law excludes witnesses for many causes, which the common
law regards as merely affecting their credibility, while some speculative writers have

advocated their indiscriminate admission. (See Best, C. J. in Hovill v. Stephenson,

5 Bing. 493.) Mankind have so long adhered to a degree of exclusion, as to evince

an opinion that the cause of truth and justice would, in the aggregate, suffer more from

the falsehood of such as are directly interested, than it would gain by that occasional

elucidation now lost by their incompetency. This is, perhaps, the highest evidence

we can have, that human rights are not reasonably safe, unless, in some instances,

they shall be placed beyond the reach of temptations to testify falsely. These instances

must be pointed out by the general rules of law, as declared and applied by the courts.

The common law has adopted the medium ground ; and its decisions have already

introduced such a^egree of certainty, that, with forecast and diligence, aided by pro-

fessional advice, the citizen can rarely fail in exhibiting the facts of his case to a court

and jury. And see ante, note 33, for a further discussion of the principle on v>'hich

interest should disqualify a witness.

We saw ante, that the case which respect the competency of a witness believing

himself interested, without being so in law, are conflicting. That he is incompe-

tent, see the following cases ; Sentney v. Overton, 4 Bibb, 445. Elliott v. Porter, 5
Dana, 304, 5. Ewing J. in Commonwealth v. Gore, 3 Dana, 476. Phebe v. Prince,

Walker's Rep. 131. Per Robertson Ch. J. in Commonwealth v. Moore, 5 J. J,

Marsh. 656. That he is not incompetent, see the following; Dellone v. Rehmer, 4

Watts, 9, 10. Commercial Bank of Albany v. Hughes, 17 Wend. 94, 101, 2. Stall

V, The Catskill Bank, 17 Wend. 466. If he conceive himself disinterested when hs
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is in fact interested, he is not competent. Per cur. in Dellone v. Rehmer, 4 Watts,

10, note to Phebe v. Prince, Walker's Rep. 134.

A mere honorary obligation should not disqualify him. To this the cases are almost

without exception, as we saw ante, and as may be seen by other cases ; Tilford v.

Haves, 2 Terg. 89. Dellone v. Rehmer, supra. M'Causland v. Neal, 3 Stewart &
Port. 131, 133. Mulheran's ex'rs v. Gillespie, 12 Wend. 349, 351. Commercial Bank

of Albany v. Hughes, 17 Wend. 94, 101, 2. Commonwealth v. Gore, 3 Dana, 474, 6,

Stall V. The Catskill Bank, 18 Wend. 466. Phebe v. Prince, Walker's Rep. 131,

and id. 134, note.

NOTE 75—p. 87.

Where a corporation is a party, or immediately interested in the event of a suit, no

member of it can be a witness to support the interests of the corporation. (Doe, ex

deni. Mayor & Burgesses of Stafford, v. Tooth, 3 Younge & .lervis, 19. Respublica

V. Richards, 1 Yeates, 480.) Held contra, in a suit by The City Council of Charles-

ton V. King, for the penalty due to the corporation ; and this on common law principles.

/City Council v. King, 4 M'Cord, 487.) And vid. Falls v. Belknap, 1 John. Rep. 486 ;

iSloodgood V. The Overseers of the Poor of Jamaica, 12 id. 285, S. P. ; and see also

Corwein v. Hames, 11 John. Rep. 76. In New York, a member of a corporation ag-

gregate, not named on the record, is admissible to testify against the corporation. (3

R. S. 407, ^ 81.) A stockholder in a bank was held incompetent as a witness for the

bank. (Bank of Kentucky v. M'Williams, 2 J. J. Marsh, 256,260, 1 ) A surety for

a corporation was held competent to testify for the corporation, in respect to another

debt, for which they were sued. (Miller v. Mariner's Church, 7 Greenl. 51.) And

the member of an eleemosynary corporation, having no pecuniary interest, seems to be

competent for the corporation in a suit directly against it. (id.) In Louisiana, mem-

bers of certain corporations are by statute admitted for the corporation. (Police Jury

V. M'Donough 7 Mart. Lou. Rep. 8, 19, N. S. ; and 3 Mart. Dig. 482.) But a stock-

holder is not so admissible. (Lynch v. Postlethwaite, 7 Mart. Louisiana Rep. 1st

series, 69, 211.)

As to what are called quasi corporations, or the civil divisions of the country, where

the question to be decided involves an increase or diminution of the corporate means

or funds, so as to add to or lighten the burthen of taxation upon the individual, the

English courts have holden that his mere liability to be rated constitutes an interest

too remote and contingent to operate as the ground of exclusion, though it is said to be

otherwise if he be actually rated. (Rex v. Prosser, 4 T. R. 17, 19, 20. Rex v. South

Lynn, 5 id. 664, 667, Rex v. Little Lumley, 6 id. 157.) Several cases in New York

profess to go on the same ground ; and they no doubt go as far. (Falls v. Belknap,

1 Johns. Rep. 486, 491. Corwein v. Hames, 11 id, 76.) And in Bloodgood v. Jamai-

ca, (12 id. 285,) the objection was disregarded, though the witness was actually rated

for the general support of the poor, but not for l\ie particular pauper in question.

These cases go very far towards, if not quite up to the cases in Connecticut, slated

quere which receive the inhabitant without regard to the question whether he

be rateable or actually rated. The City Council v. King, (4 M'Cord, 487,) went
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on the cases of Johnson, supra, and seems to go the whole length with the Connecticut

authorities.

NOTE 76—p. 87.

One having given bond to indemnify the plaintiff against the costs of the suit, is not

competent for him. (Butler v. Warren, 11 John. Rep. 57.) And an executor plain-

tiff, in a feigned issue to try the validity of a will, is not a competent witness in its

jsupport, being liable for costs. (Vansant v. Boilean, 1 Binn. 444.)

NOTE 77—p. 87.

See Marquand v. Webb, 16 John. Rep. 89 ; Baring v. Reeder, 1 Hen. & Munf.

154,164; Field v. Field, 9 Wendall, 394, 398; Smyth v. M'Dow, 1 Rep. Const.

Court, 277.

D. lent a horse to V., to be re-delivered whenever D. thought proper. V. sold the

horse to M. ; and in an action by P. against M., the wife of V". was declared to be a

competent witness for \). ; V. being at all events liable to the losing party, his interest

was balanced, and his wife was competent to testify whenever he himself would have

been. (Marshall v. Davis, 1 Wend. Rep. 109.) The principal is competent for the

creditor against the surety, having either a balanced interest or one against the credi-

tor. (Bigelow v. Benedict, 6 Conn. Rep. 116.) So, on offering a will for probate, the

surety in a bond given by an administrator, pendente lite, is competent to support the

will ; for he is liable equally to the executors, if the will be established, or to the ad-

ministrators, if not. (Martin v. Hough, 2 Hawkes, 368. And on an issue to try whe-

ther the husband had deeded or only mortgaged the land, the widow was received for

the complainants who set up that it was mortgaged, because, whether deeded or mort-

gaged, her right to dovi'er (say the court) was gone. (Price v. Joiner, 3 Hawkes, 418.)

Note.—This case went on the law of dower in North Carolina, which would seem to

differ from that in some of the other states. A debtor, who had made a general assign-

ment of his property, was received as competent in a suit between creditors, in which

one sought preference of another on the ground of usury. (Moffat v. Cochran, 1

M'Cord's Ch. Rep. 434.) An agent of A., to draw bills on A., who promised to ac-

cept, was held to possess a balanced interest between the payee and A., in an action

on a bill drawn by the agent on A. ; and it was held that he might show A.'s construc-

tive acceptance ; for if he acted without authority, he would be liable to A., if the sum

be recovered of A. ; and if not, he would be liable to the payee. (Lowber v. Shaw, 5

Mason, 241.) A debtor assigned property to his creditor with warranty, which was

afterwards attached by another creditor ; the witness was held competent between

them, his interest being balanced. And such seems to be usual case of a debtor

assigning his effects to a favoured creditor, and which are afterwards attached b)

another creditor on the ground of fraud. Here is the implied covenant of the right

Vol. I. U
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to assign or sell. If the assignment stands, it pays his debt, but leaves him in debt

to the attaching party. If it be avoided, he is still indebted. It only changes the

creditor. Nor is his liability to costs greater or other than in the usual case of

transfer of property by failing debtors. There is no direct liability on his part

for costs • and a covenant of title or right to sell in the assignment cannot make

him liable beyond the amount of his debt ; for which be would be liable without

the covenant, if the property intended to secure it to be taken away by a superior or

letral title. (Prince v. Shepard, 9 Pick. 176, 183.) It should appear affirmatively,

where the interest mav be balanced, that it is not. Thus, on an issue whether a cer-

tain messuage was situated within a chapelry, a person who occupied rateable property

would, at common law, be incompetent to prove that it was, as he might thus lesson his

share of chapel rates. But at the same time, as his interest might have been balanced

by increasing the number of claimants for seats and sepulture, and thus add to his bur-

den and balance his interest, Bayley, J. said that it should appear negatively, that he

would not be thus burdened. (Marsdon v. Stansfield, 7 Barnw. & Cress. 815.) In an

action for work done for the defendant on A.'s house, he having retained the defendant

to rebuild, A. is a competent witness for the plaintiff to prove that he did the work, A.

having paid neither ; for it is immeterial to him whether he pay the plaintiff or de-

fendant. (Goodman v. Love, 1 Carr. & Payne, 76.) Where the witness contracted

to sell«lands to the defendant, and to sell the same lands to the plaintiff, he was held

competent ; for, per curiam, if the plaintiff succeed, the defendant will sue the witness

on his contract to convey to him. If the defendant succeed, the plaintiff will sue him

on his contract to convey to him. Thus, being equally bound to both, he stands indif-

ferent between them. (Nessley v. Swearingen, Addis. 144.) Where A. had executed

a usurious mortgage with covenants of warranty, and subsequently sold and conveyed

the mortgaged premises by deed with warranty to a third person, taking back a mort-

gage to secure the purchase money, and assigned this mortgage to another ; in an ac-

tion of ejectment by the assignees of the second mortgage, against a purchaser under

a statute foreclosure of the usurious mortgage, A was held a competent witness to

prove the usury ; for the verdict would not be evidence for or against him. If the title

of the plaintiff failed, the witness would be liable on the covenant in his deed with war-

ranty, which was given at the same time with the mortgage to him, and of which the

lessors of the plaintiff were the assignees. If the defendant should be evicted, the wit-

ness would be responsible on the covenants of warranty in his mortgage. (Jackson,

ex dem. Skinner, v. Packard, 6 Wend. 415.) The servant of a party who had been

baro-aining for the purchase of a chattel, came to the owner and said that his master

desired to look at it, and would keep it if approved of. The chattel was in consequence

delivered to the servant, but it was neither purchased nor returned. In trover by the

owner against the servant, held that the master was competent for him to prove au-

thority for the message ; for, if the verdict had gone against the defendant, the master

would be liable to him on the ground of deceit in the message, while, if it discharged

the servant, it made the master liable. (Grylls v. Davies, 2 Barnw. & Adolph. 514.)

The first endorser of a negotiable promissory note is competent without a release, in a

suit by the holder against a second or subsequent endorser, to prove that the defend-

ant endorsed a note merely for the accommodation of the maker, and that the maker

negotiated it fraudulently. (Hall v. Hale, 8 Conn. Rep. 336.) Where both parties,

in a real action claiined the land under the same title, the grantor, from whom the title
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was originally derived, was admitted to testify, both parties being equally interested in

the covenants in the deed. (Roberts v. Whiting, 16 Mass. Rep. 186.) On a bill filed

by sureties to avoid their contract, on the ground of indulgence gi-anted to the princi-

pal, he was held competent for them. (Reid v. Watts, 4 J. J. Marsh. 440, 1.) The

mortgagor of a vessel is a competent witness for the mortgagee who is sued as owner

for repairs, to show that the transfer, apparently absolute, was in fact conditional ; for

though the defendant be charged as mortgagee in possession, the witness would be lia-

ble to him for no more than the debt. He should have paid it without suit, and cannot

therefore call on the witness to account for costs ; and if he succeed, the witness is lia-

ble for the plaintiff for the same sum. (Ring v. Franklin, 2 Hall's Rep. C. P. N. Y. 1.)

P., having sold goods to H., subsequently sold the same goods to F. ; in an action

brought by H. against F. for the goods, P. was held an admissible witness for H., be-

ing equally liable on his implied warranty of title to both parties. (Frost v. Hill, 3

Wend. Rep. 386. Miller v. Little, 1 Yeates, 26.) So in a sale of lands. (Inhabitants

of Worcester v. Eaton, 11 Mass. Rep. 368.) But it is otherwise where the question

is one of boundaries, not of title, and the witness is called by the second grantee,

for him, to prove that the first deed does not, on a true location, interfere with the second.

(Jackson, ex dem. Caldwell v. Hallenback, 2 John. Rep. 394.) On a bill of foreclo-

sure by a mortgagee against a levying creditor on the same land, the original debtor is

a competent witness for the plaintiff; for it is equal to him, whether the land pay the

plaintiff's or defendant's debt. (Carter v. Champion, 8 Conn. Rep. 549, 560.) A. sold

a vessel to B., who in consideration, agreed to pay A.'s debt to C. In assumpsit by C.

against B., held that A. was a competent witness for the plaintiff; for if the plaintiff

succeeded the witness' debt to him would be extinguished for so much ; if not, the wit-

ness would recover the same sum from, or have it allowed by the defendant. (Brown

V. Atwood, 7 Greenl. 336, 7.) Trover for a negro. The negro in question had been

purchased by the plaintiff from the defendant's son, who had executed a bill of sale of

him to the plaintiff. The defendant introduced the son to prove that the negro was

the property of the defendant, and that he had been sold without any authority. Held,

that the witness had an equal interest each way, and was therefore competent. (Stump

V. Roberts, 1 Cooke, 350.) A-, having a promissory note made by B., delivered it to

C. to collect. C. sold the note to D. for a valuable consideration, which he applied to

his own use, and D. received the money due on the note from the maker. In an ac-

tion by A. against D. to recover the amount of the note, as for so much money had
and received, C. is a competent witness for D., the defendant, for he is in every event

liable to the losing party. (Cushman v. Loker, 2 Mass. Rep. lOG.) But it was said

that an agent, authorized to receive money for the plaintiff, and who had given a re-

ceipt for the money, was not competent, in an action for the money against the debtor,

to prove that no money was in truth received ; for the plaintiff would, on failure, have
an immediate cause of action against the witness, which a recovery in this suit would
bar. But the witness would not be liable to the defendant, without his showing not
only that he had paid the money, but that the witness had broken his trust. (Fuller
V. Wheelock, 10 Pick. 135.) A., as agent for the defendants, purchased property,
which was received by them, and gave his note to the vendor, for the defendants, for

the consideration money. He was afterwards allowed the amount of the note, in set-
tlement with the defendants. In an action by the vendor against the defendants to

recover the amount of this note, A. was held to be a competent witness for the plain-
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tiff; for, if the plaintiff recovered, the defendants having allowed A. the amount in set-

tlement, he would be liable to refund to them ; and if the plaintiff failed, he would be

accountable to him for the value of the property ; and so stood indifferent between the

parlies, being liable at all events to the losing party. (Emerson v. The Providence

Hat Manuf. Co. 12 Mass. Rep. 237.) An agent who had received several sums of

money, on account of trespasses alleged to have been committed on the lands of his

principal, and which he had promised to refund in case his principal did not recover in

an action against one of the alleged trespassers, was held a competent witness in that

action. His interest was balanced between the parties. If the plaintiff prevailed, he

would be absolved from his agreement to refund the money, and be liable to pay it over

to his principal. If the defendant prevailed, he would be obliged to refund, according

to his agreement. (Renaudet v. Crocken, 1 Gaines' Rep. 167.) An agent or broker

who was authorized to purchase goods on certain specified terms, is a competent wit-

ness for the principal, in an action brought by the vendor against the principal, in re-

lation to the purchase of the goods ; for, if he exceeded his authority, he is liable at

all events to the losmg party ; and if he did not, he is liable to neither. (Bailey v.

Ogden, 3 John. Rep. 399, 420.) D. and M. being indebted to C, he attached money

in the hands of B., belonging to M. In an action brought by C. against B. to recover

the money so attached and held by him, it was held that D. was a competent witness

for the plaintiff; for though the recovery of the plaintiff w^ould go far in discharge of

the debt due from the witness, yet he would be liable over to M. for the same amount,

so that his interest was balanced between the parties. (M'Leod v. Johnston, 4 John.

Rep. 126.) A master of a vessel, who had loaned money for necessary expenditures

for the voyage, was held to be a competent witness for the lender, in an action by him

for the money lent, against the owner, though the master had drawn a bill on his own-

er in favor of the lender, which bill was not accepted ; for his (the master's) interest

was held equal between the parties. (Milward v. Hallett, 2 Cain. Rep. 77.) Action

of replevin. The defendant being deputy sheriff, and having an execution against A.,

levied upon the goods in question as the property of A. and B. Tlie defendant offer-

ed B. as a witness to prove the property of the goods in himself and A., and he was
held competent. It was indifferent to him which party succeeded, being in every event

entitled to his moiety of the goods. (Page v. Weeks, 13 iVIass. Rep. 199.) A., being

indebted both to the plaintiff and B., consigned property to the former, the proceeds

to be applied in the payment of his debt due the plaintiff. The defendant attached the

property at the suit of B., and the plaintiff brought this action to recover the value of

the property. Held, that A. was a competent witness for the plaintiff, because, if the

plaintiff should prevail, the property would be applied towards his demand. If the de-

fendant prevailed, it would go to pay the demand of the attaching creditor. A., there-

fore, stood indifferent between the parties. (Rice v. Austin, 17 Mass. Rep. 197.)

In trover by a sheriff who had levied on the goods of a tenant without notice of rent

in arrear, against the landlord, who distrained the goods after the levy, the tenant is

competent for the plaintiff. He is entirely disinterested, for it is indifferent to him
whether the goods go to pay the execution or the rent. (Alexander v. Mahon, 11

John. Rep. 185.) Where a master of a vessel, who had alien on the vessel and cargo

for advances which he had procured to be made for the use of the vessel, brought an

action of trover against the defendant, who had, by the owner's direction, converted a

part of the cargo, it was held that A., who made the advances, and to v\'hom the mas-
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ter had given his note for the money advanced, was a competent writness for the mas-

ter ; for whether the plaintiff recovered or not, could not affect the rights of the wit-

ness, or the liability of the plaintiff to him. (Ingersoll v. Van Bokkelin, 7 Cowen's

Rep. 670.) The assignee of a chose in action, assigned as a pledge to secure a debt

due from the assignor to the assignee, with an agreement that if the pledge should not

produce sufficient to satisfy the debt, the assignor was to pay the deficiency, is a com-

petent witness for the assignor in an action in his name to recover the debt assigned.

(Locke V. The North American Ins. Co., 13 Mass. Rep. 61.) In an action against

the surety, the maker of a promissory note, it was held that the declarations of the co-

maker and principal were not admissible against the defendant, because he was a com-

petent witness for either party. But quere of the reason, for the principal would be

liable for costs to his surety. His interest, therefore, was in favor of the defendant.

(Baker v. Briggs, 8 Pick. 122.) The drawer of a bill of exchange was held not a

competent witness for the endorsee against the acceptor, because, should the endorsee

fail, the witness would be liable to him not only for the amount of the bill, but for

charges, interest and costs ; whereas, if he succeeded, the witness would be bound to

account with the acceptor for the amount of the bill only. (Scott v. M'Lellan, 2

Greenl. 199, 204.)

That the witness has a remedy over against another, to indemnify him for what he

is to lose by the failure of the party calling him, has often been held to make him com-

petent, by equalizing his interest. Thus, where the witness, the defendant's agent, had

accepted a bill for the money claimed by the plaintiff, yet the witness was held compe-

tent for the plaintiff, though, by sustaining the action, he would pay his own debt as

acceptor ; for should the plaintiff fail, and the witness be obliged to pay the bill, he

would have his remedy over against the defendant, his principal, for whom he as agent

had thus paid the debt, (Martineau v. Woodland, 2 Carr. & Payne, 65.) So in an

action by the second endorsee of a bill of exchange against the drawer, the first endor-

see was received as a witness for the plaintiff. (Hewitt v. Thompson, 2 Carr. & Payne,

372, in connection with what was said by Thesinger, arguendo, in Cropley v. Corner

4 Carr. & Payne, 21, and Bayl. on Bills, Boston ed. 1826, p. 374.) So in trover for

goods against A., the witness, (the vendor,) who sold them to the plaintiff on the terms

of taking them back if not paid for, was held competent for the plaintiff; for his reme-

dy for the price and ihe return of the goods in specie were held equal to the witness.

(Banks v. Kain, 2 Carr. & Payne, 597.) The attorney who sues for a non-resident

plaintiff, and in various other like cases, is personally liable for costs, and so interested

and incompetent as a witness for the plaintiff, (see Brandigee v. Hale, 13 John. Rep.

125,) yet if he be indemnified and consider that he has ample security, he is compe-

tent for the plaintiff. (Chaffee v. Thomas, 7 Cowen's Rep. 358.) So if the witness

declare he is liable for the plaintiff's costs, but has funds in his hands to pay them.

(Collins V. M'Crummen, 3 Mart. Lou. Rep. N.S. 166, 169, 9.) See also Hall v. Hale,

supra; Brown v, Atvvood, supra; Ridley v. Taylor, 13 East, 175 ; Buckland v. Tank-
ard, 5 T. R. 579 ; Bayl. on Bills Bost. ed. 1826, p. 374.

But this mode of balancing interest is denied in other cases. In Kentucky it is de-

nied, though the money to indemnify the witness be deposited with a receiver appoint-

ed by the court
; for he may fail or be faithless. Wallace's ex'rs v. Twyman, 3 J. J.

Marsh. 457, 460, 1.) So in England, in actions against sheriffs, for the acts of their

deputies for levying on goods under executions. That the creditors in whose behalf
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the levies are made have indemnified the deputies, will not make them competent

witnesses for the sheriffs. (Whitehouse v. Atkinson, 3 Carr. & Payne, 344.) See

also Owen v. Mann, 2 Day, 399. But quere, of tiiese last cases.

Competency is presumed till the contrary is shown. See notes 1 and 2, p. 1 and

3. (Hall V. Gittings, 2 Harr. & John. 112, 120 and 121, and the cases cited by Chase,

C. J. at the last page. Stoddard v. Manning, 2 Harr. & Gill, 146. Callis v. Tol-

son's ex'rs, 6 Gill & John, 80, 91. Saxton v. Boyce, 1 Bail. 66. Smith v. White,

5 Dana, 382, 3. Savage, C. J. in Jackson, ex dem. Howell, v. Delancy, 4 Cow-

en, 427, 430.)

But the interest once being established, it should be clearly removed ; and the wit-

ness leavinc^ the question doubtful on the facts stated, and the judge at N. P. rejecting

him the court in bench refused to grant a new trial. (Seymour v. Beach, 11 Conn.

Rep. 275, 281, 2. McManagil v. Ross, 20 Pick. 99, 103.) These cases, in short,

with many others, (see Witter v. Latham, 12 Conn. Rep. 392, 400, and the cases

there cited, especially Donelson v, Taylor, 8 Pick. 390, see Coleman v. Wolcott, 4

Day, 388, contra,) hold, that it is for the court alone to try and determine the question

of competency, both as to the law and the fact, wherein it comes in place of a jury
;

and a new trial will not be granted where there is a fair conflict of evidence, even

thoutrh the court may find against a slight preponderance. The rule here does not

apply, that the court shall decide the law, and the jury find the facts. All this

was also fully considered and expressly determined, in Townsend v. The State, 2

Blackf. l.'^l, 162, and see High v. Stainback, 1 Stew. Rep. 24. And, above all,

error does not lie for a finding, one way or the other, upon the facts. (Taylor v.

Taylor, 2 Watts, 357, 8.) After the court has determined the question, it is not

proper to submit it to the jury. (Witter v. Latham, supra.) Though it is said that

where the point depends on the decision of an intricate question of fact, judges occa-

sionally, in practice, take the preliminary opinion of the jury. (8th ed. Phil. Ev. by

Amos and Phillips, p. 2 and note there.)

It is no ground for a new trial, that, on a preliminary examination as to the com-

petency of a witness, the judge allows, in order to prove interest, improper evidence

to be given in the presence of the jury ; he, in the end, properly receiving the witness

on the merits, and submitting his credit to the jury. (Ackley v. Kellogg, 8 Cowen,

223.)

Under what circumstances it shall be said, that the jury are, on the merits, to find

the law and fact, either in civil or criminal cases, was much and ably inquired, in

Townsend v. The State, supra. The trial was on an indictment under the excise law,

for selling spirituous liquors without license. A license was offered in evidence ; but

appearing on its face to be in consideration of a sum less than the statute required,

(50 cents instead of $5,) the court pronounced it void, excluded the evidence, and di-

rected the jury that it was not their province to determine the law. On error, it was

held that the jury are judges of the fact, both in civil and criminal matters, on such

evidence as the court shall submit to them as competent. But they are not, in gene-

ral, either in civil or criminal cases, judges of the law. They are bound to find the

law as it is propounded to them by the court. They may, indeed, find a general

verdict, including both law and fact ; but if, in such verdict, they find the law contrary

to the instructions of the court, they thereby violate their oath.

•
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The same thing was lately held by Story, J. in a capital case. (United States

V. Battiste, 2 Sumn. 240, 243.) He stated it as the opinion of his whole profes-

sional life, that the jury are no more judges of the law in a capital or other cri-

minal case, upon the plea of not guilty, than they are in every civil case, tried upon

the general issue. He said, that in each case they had the physical, but not the moral

right to decide the law according to their own notions or pleasure. That it is the

duty of the court to instruct ihem as to the law ; and of the jury to follow such in-

struction. That if the jury were to decide, it would render the law uncertain ; it

would be almost impracticable to learn what they did decide ; the court would have

no right to review their decision ; that every person has a right to be tried according

to the fixed law of the land. If he thought the jury were judges of the law, he

should hold it his duty to abstain from stating the law to them. And to this it may be

added, if the law give the right to the jury, why should it run into the inconsistency

of requiring the court to determine the admissibility of evidence 1 But all the leading

arguments and authorities on the question will be found fully and ably considered by

Holman, J. in Townsend v. The State, 2 Blackf. 156, et. seq. He cites Addison, J.'s

charges, Suppl. Add. Rep. 53 to 63, No. 6, and Pennsylvania v. Bell, Add. Rep. 156,

and The Same v. McFall, id. 255, which go strongly to uphold the same doctrine.

The learning of the question is perhaps exhausted in charge No. 6 of Judge Addison,

p. 57, et. seq., and his arguments such as it is difficult for the legal mind to resist.

The admission of slaves and free blacks as witnesses, is generally a matter of state

regulation, as we saw ante, note 3, p. 3. See also the following cases : Rusk v.

Sowerwine, 3 Harr. & John. 97. Sprig v. Negro Mary, id. 491. Cox v. Dove,

Mart. N. C. Rep. 43. State v. George, id. 40. Winn. v. Jones, 6 Leigh, 74,

NOTE 78—p. 88.

The defendant's bail cannot be a witness for him, the judgment against the de-

fendant being conclusive evidence of the amount in an action against the bail.

(Niles V. Brocket, 15 Mass. Rep. 378. Owens v. CoIHnson, 3 Gill & John. 25, 33.

Grey v. Young, 1 Harper, 38, 40.) Nor the bail to the sheriff, who has not justified,

though he beUeves other bail had justified, he having done nothing to get himself

discharged. (Hawkins v. Inw^ood, 4 Carr. & Payne, 148.) And the bail being in-

competent, his wife is so. (Leggett v. Boyd, 3 Wend. Rep. 376.)

This rule, excluding bail, of course applies to a surety in a replevin bond
;
(Wal-

lace's ex'rs V. Twyman, 3 J. J. Marsh. 461 ; and see Collett v. Wyley's heirs, 2 Bibb,

467 ;) and it has also been extended to a surety in an injunction bond, who is not a

witness for the complainant
;
(WickUffe v. Mosely, 4 J. J. Marsh. 172 ; and to secu-

rities in an administration bond, in a suit by a distributee. (Owens v. Collinson, 3

Gill & John. 25.) So a surety in a sequestration bond (answering nearly to our re-

plevin bond) is not competent witness for the plaintiff. (Lane v. Depeyster, 7

Mart. Lou. Rep. 373.)

In Vermont, it was held that an objection before auditors against the bail being a

witness, Avhich was a fact appearing on the records of the court, though it was not
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verified in any way to the auditors, Avas well made ; and on the coming in of the re-

port, it should have been rejected by the court for that reason. The witness, on his

voir dire, had forgotten it. (M'Connell v. Pike, 3 Verm. Rep. 505.)

NOTE 79—p. 88.

See Leggett v. Boyd, 3 Wendell, 376.

This rule is not so broad as to exclude the wife in all cases where the husband

would be incompetent. Thus, where father and son were jointly indicted, but tried

separately, for murder, on the trial of the father, before the son's trial, the wife of the

latter was held a competent witness for the father. (State v. Anthony, 1 M'Cord,

285.)

" Where the husband is disquaUfied by reason of interest, the wife is also incompe-

tent. (1 Ld. Raym. 744. 2 Str. 1095. Snyder's lessee v. Snyder, 6 Binn. 483."

Per Marcy, J. delivering the opinion of the court in Leggett v. Boyd, 3 Wend. 378.)

And see Pipher v. Lodge, 16 Serg. «&, Rawle, 214 ; Daniel v. Proctor, 1 Dev. 428, 430,

per Henderson, J. who explams the principle of this rule ; and Forretier v. Guerri-

neau's creditors, 1 M'Cord, 304.

And the contrary follows, that where the husband or wife is competent, the other is

also competent, (Porter v. M'Clure, 1 Hayw. Rep. 360 ;) as where the interest of

the one is against the party offering the witness, the other may be received. (Per

Walworth, Ch. in The City Bank v. Bangs, 3 Paige, 37, 8.) Thus, where the hus-

band had gtiarantied the payment of a note belonging to the wife before marriage,

and Avhich he endorsed to the plaintiff, she was received for the maker to prove that

it was paid to her before marriage, his hability bemg contingent. (Fitch v. Hill, 11

Mass. Rep. 286.) So, where the husband's interest is balanced, the wife is compe-

tent. (Baring v. Reeder, 1 Hen. & Munf 154. Marshall v. Davis, 1 Wend. 109.)

So, if the husband release his interest, tliis makes the wife competent. (Brayfield

V. Brayfield, 3 Har. & John. 208. And see Miller v. Frazier, 3 Watts, 456, 8, 9.)

The doctrine in the cases above cited, and in various others, has been applied to

sureties in a replevin bond. (Bailey v. Bailey, 1 Bing. 92 ; 7 Moore, 439, S. C.

Sanderson's ex'rs v. Marks, 1 Harr. & Gill, 255. Morton v. Beall's adm'r, 2 id. 136.

Hall V. BaiHes, 15 Pick. 51.) The endorsement of a writ, in several states, makes

the endorser a surety for costs, and so incompetent
;
(Roberts v. Adams, 9 GreenL

9 ; Beckley v. Freeman, 15 Pick. 468 ; Clark v. Kensell, 1 Wright, 480 ;) and held,

that in Ohio the attorney's clerk might bind his principal by endorsement, if he have

special authority. (Id.) The receiptor of goods attached is not a competent witness

for the defendant in the attachment suit, where he has allowed them to pass into the

hands of the latter ; but his competency was restored by the deposit of a sum of

money in his hands equal to the greatest amount for which he stood liable on the

receipt. (Allen v. Hawks, 13 Pick. 79. Beckley v. Freeman, id. 468.) The bail

for one who appeals from a justice's court, is not competent for the appellant in the ap-

pellate court. (Craven v. Updike, 3 Blackf 272. And see Lavender v. Pritchard,

2 Hayw. 337, and M'Cullock v. Tyson, 2 Hawks, 336.) The surety in an attach-
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ment bond to secure the defendant his damages and costs, is not a competent witness

for the complamant. (Miller v. Henshaw, 4 Dana, 325, 333. And see Garmon v.

Barringer, 2 Dev. & Bat. 502.) So m an attachment bond conditioned to return

the property attached and pay the judgment. (Stowe v. Sewall, 3 Stew. & Port.

67, 74.)

NOTE 80—p.

The defendant may avail himself of the testimony of his bail, by substituting and

justifying new bail instanter at the circuit. This is a matter of right which cannot be

denied by the court. (Leggett v. Boyd, 3 Wend. Rep. 376.) And the right extends

to the case of a surety for the party on appeal from an inferior court. (Tompkins v.

Curtis, 3 Cowen's Rep. 251. M'Cullock v. Tyson, 2 Hawks, 336.) And of security

to procure an adjournment or postponement of the trial in a justice's court in the state

of New York. Irwin v. Cargell, 8 Johns. Rep. 407.)

The undertaking of a surety for costs upon the record may be stricken out, and a

new and sufficient surety, in the discretion of the court, substituted, to make the first

surety, a witness for the plaintiff. (Stimmel v. Underwood, 3 Gill & John. 282. But-

ler V. De Hart, 1 Mart. Lou. Rep. N. S. 184, 5, 6.)

In South Carolina, it was held that the circuit judge had no power to allow a sub-

stitution of pew hail on the trial, so as to restore the competency of the first bail. The

plaintiff might have released, or the bail might have surrendered the principal ; and

this would make him competent. (Grey v. Young, 1 Harper, 38, 40.) Or bail may

be substituted at bar on motion. (Anon. Sty. 385.) It was held, we have seen, in

Leggett V. Boyd, (3 Wend. 376,) that the bail may be discharged at the circuit. This

supposes a full power in the circuit judge to receive new bail and order an exonereteur

to be entered on the original bail pieces without any surrender, though a doubt of this

is expressed in 13 John. Rep. 126 ; otherwise the decision in that case would be nuga-

tory. Indeed, this power of a circuit judge has recently been recognized in England.

On depositing a sum of money sufficient to cover all the plaintiff 's claims. Lord

Tenterden made an order for striking the witness' name from the bail piece ; and it

was said that Lord C. J. Best had done the same thing before. (Bailey v. Hole, 3 Carr.

& Payne, 560 ) It seems by the report of the same case in another book, that the

sum deposited was equal to the sum sworn to and costs. (Bailie v. Hole, 1 Mood. &
Malk. 289.) Auditors do not possess the power to discharge bail ; and it is no objec-

tion that they refuse to give time to move the court. (Newton v. Higgins, 2 Verm.

Rep. 366.)

In an action of assumpsit, the plaintiff's attorney was called as a witness and objected

to by the defendant, for the reason that the plaintiff being a non-resident, and no secu-

rity for costs having been filed in pursuance of the 14th rule of January term, 1699, he

was therefore liable for costs. A bond was then drawn and executed by three persons,

conditioned to pay costs to the defendant in case the plaintiff should fail in the action ;

the bond was tendered to the defendant's counsel, who admitted the sufficiency of the

security, but refused to receive it. Held, that the defendant having admitted the suf-

VoL. 1 12 - .
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iiciency of the sureties, the competency of the attorney was restored. (Brandigee v.

Hale, 13 John. Rep. 125.)

The witness is now by statute rendered competent in New-York in such a case by

filing security, and the sureties justifying, if excepted to, and giving notice to the de-

fendant. (2 R. S. 621, k) 8.)

So if the attorney be indemnified, and fully secured for the costs, he is competent

for his client. (Chaffee v. Thomas, 7 Cowen's Rep. 358.)

A surety in a replevin bond on a Kentucky replevin upon a fi. fa. is not competent

for his principal on a bill filed by him to avoid the original judgment, even though the

principal has paid in the whole money recovered by the judgment to a receiver ap-

pointed by the court, in order that it might abide the decree. To make him compe-

tent, he must be absolutely released, which is not the effect of the payment. (Wal-

lace's ex rs V. Twyman, 3 J. J. Marsh, 461. And see Collett v. Wyley's heirs, 3

Bibb, 467.)

The competency of special bail may be restored on motion to add and justify other

bail. (Whatley v. Fearnley, 2 Chit. Rep. 103.) And it was restored at nisi priusby

an order to strike his name from the bail piece on depositing with the marshal of the

lord chief baron ^£200, he being bail for ;GlOO. (Pearcey v. Fleming, 5 Carr. &
Payne, 503, cor. Lord Lyndhurst, C. B.) The surety for a plaintiff on his appeal fronci

an award of arbitrators, was discharged by the court, and he received as a witness for

the plaintiff. (Salmon v Ranee, 3 Serg. & Rawle, 311, 314.) The plaintiff, to re-

store the endorser of the writ, (thereby becoming security for the defendant's costs,)

was allowed to deposit so much as in the opionion of the court, would pay the defend-

ant's costs, should he prevail ; and thus render the endorser competent for the plaintiff.

(Roberts v. Adams, 9 Greenl. 9.) So to deposit money with his sureties, equal to the

penalty in a replevin. (Hall v. Baylies, 15 Pick. 51, 3.) So the defendant t© deposit

money with the receiptor of goods attached, equal to their value. (Allen v. Hawks,

13 Pick. 79. Beckley v. Freeman, 15 Pick. 468.) The surety in a replevin bond

may be rendered competent for the plaintiff by the substitution of other security.

(Bailey v. Bailey, 1 Bing. 92, 7 Moore, 439, S. C.) and a witness for the plaintiff who
is liable to the defendant in a bond for the costs of the action may be rendered compe-

tent by his depositing the penalty of the bond with the proper officer of the court.

(1 Mood. & Rob. 329.) Appeal bonds may be cancelled, and others substituted, to let

in the sureties as witnesses. (M'Cullock v. Tyson, 2 Hawks, 336. Lavender v,

Pritchard, 2 Hayw. 337. So an attachment bond. (Garmon v. Barriager, 2 Dev.

& Bat. 502.)

NOTE 81—p. 89.

The following are most of the American, and some of the late English cases, which

present the various means of extinguishing or neutraUzing interest, beside release

and payment

:

Cortes V. Billings, 1 John. Cas. 270. Hooper v. Royster, 1 Munf. 119. In an

action by an endorsee against one endorser of a foreign bill of exchange, the person
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who endorsed to the defendant is not made competent for the plaintiff by striking his

name off the 1st and 3d set, the 2d being alleged to have been lost ; for though the

witness' name be thus stricken from two sets, the second might have come to a bona

fide holder, who could not be affected by the plaintiff's act. (Steinmets v. Currie, ]

Dall. 269.) One of three joint plaintiffs having assigned all liis interest to the other

two, who deposited costs with the clerk, covering his liabihty m tins respect, he was
received as competent for them. (WilKngs v. Consequa, 1 Pet. C. C. Rep. 301.) A
guarantor of a debt is competent to prove the debt against the principal, on a sur-

render of the guaranty with permission to destroy it. (Merchants Bank v. Spicer, 6

Wend. 44:3.) A witness incompetent by reason of an implied warranty is made
competent by a discharge from his debts under the insolvent act. (Murray v. Judah,

6 Cowen's Rep. 484.) Where it did not appear how long the defendant in an

ejectment had been in possession of the land in dispute, a lessee of the plaintiff under

an old lease, who had probably been out of possession twenty years or more, and

against whom no suit had been brought, was held, in the absence of further evidence

showing habihty for mesne profits, not to be incompetent as a witness for the plaintiff,

on the ground of interest. (Unger v. Wiggins, 1 Rawle, 331.) A legatee who has

assigned his interest to another is competent to prove the will, though the considera-

tion of the assignment be a bond for a given sum, payable at a future day. (M'll-

roy V. M'llroy, 1 Rawle, 433.) In trespass, q. c. f.
;
pleas, the general issue and

several justifications, including one that the premises are a free wharf for the inhabi-

tants of O., one of these inhabitants is incompetent for the defendant ; but may be

restored on the defendant's waiving that branch of the defence. (Prewitt v. Tilly,

1 Carr. & Payne, 140.) The assignee of a chose in action (e. g. a promissory note)

is competent for the plaintiff, if before trial he parts with his interest to a third per-

son, although the action was commenced by his direction ; notwithstanding his lia-

bility as assignee for costs to the defendant. (Soulden v. Van Rensselaer, 9 Wend.

293.) If a deed be attested through mistake or fraud by an incompetent -witness,

chancery will supply the defect, and estabhsh it against the grantor, on the same

principle that it supplies the defective execution of a power. (Smith v. Chapman, 4

Connecticut Reports, 344. Carter v. Champion, 8 Connecticut Reports, 549.)

After suit brought on a promise made to A. and B., administrators of D., in

consideration of a devastavit, (the release of two judgments due to D.'s estate,)

A. died, and his son, after having assigned all his interest in the suit, and

ofi'ered to pay all costs, was offered as a witness for the plaintiff
j
yet he was

held incompetent ; for his father's estate was hable, to make good a share of the

devastavit. (Kimball v. Kimball, 3 Rawle, 469.) One for whose benefit a suit is

commenced is not rendered an admissible witness for the plaintiff, by an assignment

of his interest, on the trial, to a third person, and a release by the latter. (Jarvis v.

Baker's adm'r, 3 Verm. Rep. 445.) Q,uere : The assignment was said to be defect-

ive. See Soulden v. Van Rensselaer, supra. A witness for the lessor of the plain-

tiff said he once had an assignment from the lessor, but had given it up, and never

had possession
;
yet held interested ; for that would not pass away liis interest with-

out a re-assignment. (Doe, ex dem. Scales, v. Bragg, Ry. & Mood. N. P. Cas. 87.)

Where the witness had once been Hable to the party, for his misconduct in the

transaction about which he was called to testify, but that Hability was barred by the

statute of limitations, it was held th^t there was not a subsisting interest sufficient to
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disqualify the witesss. (Ludlow v. Uiiion Insurance Co., 2 Berg. & Rawle, 119 ,')

and see United States v. Smith, 4 Day, 121. An attorney who pahned a witness

upon the court as disinterested, he being in truth interested by having retained the

attorney, and agreed to pay him, was held discharged, the same as if a release had

been given ; and the attorney in a suit for liis fees was nonsuited. (Williams v.

Goodwin, 11 Moore, 342.) A A^dtness who, by informing in a summary proceeding

ui^der the statute for suppressing vice and immorality, is entitled to a share of the

penalty, cannot be restored to competency by assigning to another ; for his interest

is not assignable. (Commonwealth v. Hargesheimer, 1 Ashmead's Rep. 413.)

Though a claim for a trespass de bonis asportatis has been held assignable for a like

purpose. (North v. Turner, 9 Serg. & Rawle, 244.) So a policy of insurance,

(Steele v. Phoenix Ins. Co., 3 Bimi. Rep. 308.) and a book debt, before suit brought.

(Wistar v. Walker, 2 Browne's Rep. 166.) In a writ of entry against a stranger,

by a mortgagee, for land, the mortgagor of the land was received as competent for

the demandant, on the latter releasmg so much of the debt as should not be satisfied

by the land mortgaged, and covenanting to resort to the land as the sole fund for

payment. (Howard v. Chadbourne, 5 Greenl. 15.) A devisee feme covert who
attested the will, was received to prove it, on assigning with her husband all their

interest to another, and taking his release to the husband of all actions. (Kerns v.

Soxman, 16 Serg. & Rawle, 315.) A witness swore he was liable for the costs ;

but had funds in his hands to meet the demand. Held competent. (Collins v.

M'Crummen, 3 Mart. Lou. Rep. N. S. 166, 168, 9.) If a party interested only on

account of costs, deposit, or offer to deposit with the clerk, such sum as shall be di-

rected by the court, to cover the costs, in case he shall be decreed to pay any, he is

still clearly interested. (Meeker's assignees v. Williamson, 8 Mart. Lou. Rep. 1st

series, 365, 370.)

An English judge refused to put off a trial, to enable a bankrupt to obtain a cer-

tificate from the Lord Chancellor, in order to make the bankrupt a witness, though

all the requisite steps had been taken to enable him to do it, and he was wilUng to

release his surplus. (Tennant v. Strachan, 4 Carr. & Payne, 31. 1 Mood. &
Malk. 377, S. C.)

NOTE 82—p. 9L

Simons v. Smith, Ry. & Mood. N. P. Cas. 9, S. P. Bagley v. Osborne,,2 Wend.

527, contra, as to the right of releasing.

In an action for the repairs of a vessel, against one part owner, who neglects to plead

the non-joinder of the other part owners in abatement, another part owner is not an

admissible witness for the plaintiff to prove the ownership of the defendant ; for al-

though he would be liable as an owner to the plaintiff, in case he failed, or if the plain-

tiff succeeded, would be liable to the defendant for contribution, and so far stood

indifferent between the parties, yet he had an interest, by charging the defendant, (a

verdict against whom would be evidence of his joint ownership,) to increase the num-

ber of part owners, and thereby diminish the amount of contribution or loss which he

would otherwise be obliged to sustain. And wherever the fact to be proved by a
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witness is favorable to the party who calls him, and the witness will derive a certain

advantage from establishing the fact in the way proposed, he cannot be heard, whether

the benefit be great or small. (Marquand v. Webb, 16 John. Rep. 89.) See also

State V. Penman, (2 Desauss. Eq. Rep. 1, 4, 5.) In assumpsit for goods sold and

delivered to A., a partner with the defendant, on his promissory notes, which were

dishonored and he a bankrupt, was offered as a witness for tlie plaintiff. Held, that

he was incompetent without a release ; for if he could procure a verdict against the

defendants, he would be liable for only a portion of the debt as contributor ; whereas,

if he stood alone, he would be liable fur the whole. (Ripley v. Thompson, 12 Moore,

55.) These cases would seem to be contrary to Blackett v. Weir, 5 Barnw. & Cresw.

385, and Hudson v. Robinson, 4 Maul. & Selw. 476, per Holroyd & Littledale, Js.

cited in ihe text. Would not a recovery by or against the defendant solely,

discharge the witness from all claim by the plaintiff! In this view, should the wit-

ness be sued by the plaintiff, he might, be the verdict either way, plead the record in

bar. If such would be the result, his interest would seem to be in favor of the defen-

dant ; for a recovery by him would relieve the witness both from a suit by the plaintiff

and from all contribution to the defendant. (Robertson v. Smith, 18 John. Rep. 456.

Gibbs V. Bryant, 1 Pick. US. Penny v. Martin, 4 John. Ch. Rep. 566.) The above

cases from Johnson & Moore seem inconsistent also with Lockhart v. Graham, 1 Stra.

35, and York v. Blott, 5 M. & S. 71, cited in the text ; where a similar interest in a

joint obligor or promisor was held to be balanced.

In assumpsit for services as a school mistress, the defendants called as a witness

their co-contractor not sued ; but he was held incompetent ; for he was liable to contri-

bute. (Hall V. Rex, 6 Bing. 181. 3 Mo. & Payne, 273, S. C )

Libel for seaman's wages against the owner. The captain, (who was made a party

to the libel, but no process had issued against him,) was offered by the respondent to

prove the facts set up in his defence. The judge said that in these cases he had con-

stantly refused to omit the captain. He is liable for the wages, at the will of the ma-

riner, who has several remedies, though he can have but one satisfaction. (Malone v.

The Mary, 1 Adm. Dec. 139. Jones v. The Phoenix, id. 201. See also, Atkins v.

Burrows, id. 244.)

The master of a vessel, who had discharged his mate in a foreign port, is not a

competent witness to prove the improper conduct of the mate, in an action by the mate

against the owners for his wages, without a release from the owners. Andquere,

whether a release from .the owners of a vessel, to their captain, to make him compe-

tent, must not be sealed and delivered by all the owners. (Galloway v. Morris, 3

Yeates, 445.)

One who is liable to contribution, is not a competent witness for the party to whom

he is liable to contribute. Thus, where H. and L. had recovered a judgment against

K. and B. ; K., on being committed in execution, gave bond for the jail liberties?

and subsequently escaped. The sheriff, who had paid the amount of the judgment to

H. and L., brought an action on the limit bond against K. and his surety ; it was held,

that B. was not a competent witness for the defendant, because if the plaintiff reco-

vered, B. would be liable to contribute to K. for his proportion of the debt. (Ransom

V. Keyes, 9 Cowen, 128.)
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NOTE 83—p. 93.

See Brown v. Vance's ex'rs, 4 Monroe's Rep. 418.

Where an action was commenced against the principal obligor and the surety joint-

ly, but abated as to the principal by the sheriff's return of no inhabitant, the principal

%vas held incompetent to testify for the surety, for the reason assigned in the text.

'(Riddle v. Moss, 7 Cranch, 206.) And see Combs v. Wilcox, 4 Day, 108, and Hun-

ter V. Gatewood, 5 Monroe, 268, S. P., on a case precisely similar. The surety is in

no case competent for the principal, to defeat or impair the written security. Where

a bill was filed by the principal to avoid a judgment for usury, upon which a fi. fa. had

been issued and levied on the defendant's goods, and which were replevied by him, on

which a replevin bond had been given by him, with the witness as surety, and the

whole money due on the judgment had been paid into court to abide the decree, yet

the surety was held incompetent as a witness for his principal, in the chancery suit.

Such a payment, though to a receiver appointed by the court, does not discharge the

bond, or release the surety. The remedy of the surety over against his principal does

not create a balance, whether the principal be solvent or not. (Wallace's ex'rs v.

Tvvyman, 3 J. J. Marsh, 457," 460, 461 ;) and see Coilett v. Wyley's heirs, 2 Bibb,

467. But, in Leavenworth v. Pope, (6 Pick. Rep. 419,) it was held, that in a suit be-

tween two sureties for contribution, the principal debtor was not liable to the costs of

that action, and was, therefore, competent. In assumpsit against one, and plea in

abatement, the non-joinder of T. and 162 others. Lord Tenterden, C. J., after some

hesitation, refused to receive T. as a competent witness in proof of the plea. (Hare

V. Munn, 1 Mood. & Malk. 241, 2, note.)

The proposed witness assigned a bond with guaranty of payment to H. and his as-

signs, and H. had assigned to the plaintiff; and the witness was held incompetent for

the plaintiff to prove that the bond was not paid while in his, the witness' possession ;

for he would be liable to the plaintiff as H.'s assignee, should he fail to fix the defend-

ant ; and it was quite questionable in this case whether he would be liable to the de-

fendant to refund the money he had received ; for the defendant was set up as aparti-

ceps in the fraudulent negotiation of the bond as fairly due ; and at any rate the wit-

ness would be liable for that part only which he had received. (Stoney v. M'Neil, 1

Harper, 156.) Several parishioners in a vestry signing a resolution in the vestry

book approving an action brought by A. respecting the parish rights, and stating that

they thereby guaranty the expenses of it to A., are personally liable, and cannot be

witnesses for A. (Hendebourck v. Langton, 3 Carr. & Payne, 566.) See Hall v.

Rex, 6 Bing. 181, per Gaselee, J., and 3 Mo. & Payne, 273, S. C.

See Commonwealth v. Hargesheimer, Ashm. Rep. 413, 416.

In an action against a sheriff, for an escape on mesne process, the debtor is not a

competent witness for him, because he is answerable to the sheriff for the costs of the

suit, in addition to the damages for which he may be equally liable to both parties.

(Griffin v. Brown, 2 Pick. Rep. 304.) Otherwise, if the escape were voluntary,

(Waters v. Burnet, 14 John. Rep. 362.) Emery and Elkins being joint sureties for

P. Smart, the latter transferred to Elkins alone as an indemnity to him, a note against

R. Smart. Held, that Emery, the co-surety of Elkins, was not competent for the

plaintiff in a suit on the note ; for one surety is entitled to share in all indemnities of
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the co-surety. (Low v. Smart, 5 N. H. Rep. 353, 4.) A surety who has released

his principal by a novation, (i. e. by assuming for good consideration) the debt, is an

incompetent witness for the principal in an action against him for the original debt, to

prove the novation ; for if the principal debtor be condemned to pay, be would have a

right to call on the surety, who is bound by his novation, not only for the debt, but the

costs incurred by his failure to discharge the obligation. (Lesassier v. Hertzel, 8

Mart. Lou Rep. 265.

NOTE 84—p. 93.

It is a general rule of evidence, that if the effect of a witness' testimony will be to cre-

ate or increase a fund in which he may be entitled to participate, he is incompetent

;

and if the effect of his testimony will be to prevent the diminution of a fund created for

his benefit, he must, on the same principle, be equally incompetent. (Per Hosmer,

Ch. J. in Stebbins v. Sackett, 5 Conn. Rep. 262 ; and in Clark v. Hoskins, 6 id. 262.

Per Spencer, J., in Stewart v. Kip, 5 John. Rep. 258. Innis v. Miller, 2 DalL 50.

White V. Derby, 1 Mass. Rep. 237, 239. Boynton v. Turner, 13 Mass. Rep. 391.

Austin V. Bradley, 2 Day. 466. Temple's esee'r v. Ellett's ex'x, 2 Munf. 452. Vul-

tee V. Rayner, 2 Hall's Rep. N. Y. C. P. 376, per Oakley, J. Mathews v. Smith, 2

Younge & Jervis, 428. Emerson v. Proprietors of Land in Minot, 1 Mass. Rep. 466.

Doe, ex dem. Mayor and Burgesses of Stafford, v. Tooth, 3 Younge & Jervis, 19.

Lampton v. Lampton's ex'rs, 6 Monroe, 620. Hudson v. Revett, 5 Bing. 308.

2 Moor. & Payne, 663, S. C. Owens v. Collinson, 3 Gill & John. 25. Donalds v.

Plumb, 8 Conn. Rep. 447.) See also numerous other cases in this note hereafter

stated.

It is not necessary that the interest of the witness in the fund should appear to be

necessarily and inevitably affected. If such may be the result, he cannot be allowed

to testify. (Stebbins v. Sackett, 5 Conn. Rep. 262, and Clark v. Hoskins, 6 Conn.

Rep. 108, per Hosmer, Ch. J.)

Thus where a debtor assigned various claims, to satisfy demands against him, (inter

alia the note in question which he endorsed to the plaintiff,) he was held imcompe-

tent as a witness for the plaintiff, though released as an endorser. (Stebbins v.

Sackett, 5 Conn. Rep. 258.) And see Forretier v. Guerrineau's creditors, (1 M'-

Cord, 304.)

A. mortgaged lands to B. and C. to secure distinct debts due to them respectively,

C. afterwards made his will, attested by three subscribing witnesses, of whom B. was.

one, and thereby bequeathed to A. the debt due from him, the land mortgaged being

apparently sufficient to pay both debts
;
yet held that B. was not competent to prove

the will, if the case were left to common law principles ; but the statute had removed

his interest. Though the fund were now sufficient, it might depreciate. (Clark v.

Hoskins, 6 Conn. Rep. 106, 108.) But see Hewes v. Lauve, 6 Mart. Lou. Rep. 1st

series, 502, and Thompson v. Chauveau, 6 id. N. S. contra. A daughter who has

received her share of her ancestors' succession is still an incompetent witness in a

suit on a debt of the ancestor, against the other heirs of the succession. She may
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still be responsible to them on a final partition, if her share exceed the disposable

portion. (Dangerfield's ex'x v. Thruston's heirs, 8 Mart. Lou. Rep. 232, 240, 1.)

The husband of a legatee, offered in behalf of an executor, was rejected, though he

had received his wife's legacy, and had no interest in the residuum, he expressing his

doubts on his voire dire, whether the estate would pay the debts ; for the legacy might

still abate in favor of creditors. (Sti-ong's ex'rs v. Finch, 1 Alab. Rep. 256.) Note.

The executor was also a party ; but this was not made a point. In an action on a

senior mortgage, a junior mortgagee is not competent for the defendant. (Enters v.

Peres, 2 Rawle, 279.) Otherwise, if the action be on the bond, (id.) An insolvent

is not competent for his assignees in an action against a creditor of the insolvent, for

money which the creditor received of the insolvent, but which is alleged to belong to

the assignees, and so should be distributed as a part of the general fund. (Rudge v.

Ferguson, 1 Carr. & Payne, 253.) In an action by executors for the use of a house

belonging to the estate of the testator, the plaintiffs offered a son and heir of the tes-

tator as a witness, but he was rejected, as interested to increase the fund. (White v.

Derby, 1 Mass. 239.) Where the suit was against an administrator to recover land,

a creditor of the intestate was holden to be a competent witness for the defendant

;

for the suit could not in any way affect the estate, the administrator having no such

interest in the land as could be affected by a litigation in that form. (Barns v. Hatch,

3 N. H. Rep. 304.) So a legatee is a witness for the executor in an action against

him for a suit of mourning, furnished by him to the widow ; for this is not a funeral

expense which can be taken out of the estate so as to affect the legatee. (Johnson

V. Baker, 2 Carr. & Payne, 207.) Parke, J. once admitted a creditor of the intes-

tate to testify for the administrator, saying he could never understand the principle on

which the contrary dictum in Craig v. Cundell, (1 Carab. 381,) proceeded ; that if the

intestate were alive the creditor would be a witness for him ; and that in Carter v.

Pierce, (1 T. R. 164,) it was considered that a creditor of the administrator was a

competent witness for him. (Davies v. Davies, 1 Mood. & Malk. 345.) The reas-

oning of Parke, J. certainly interferes with many cases which reject a witness because

he is called to speak in favor of increasing or preventing the diminution of a fund on

which the payment of his claim depends ; and in Owens v. Collinson, (3 Gil! & John.

25, 32,) the authority, (a dictum in 3 T. R. 163,) on which Parke, J. proceeded, is,

after a very full examination, denied to be law. Semb. that creditors of a lunatic

holdintr a judgment against him, would not be competent as witnesses to impeach an-

other and senior judgment against him. (Hart v. Deamer, 6 Wend. 497.) A son of

the intestate is incompetent to testify generally for the administrator ; for he is enti-

tled to a distributive share, and so interested to increase the fund ; but he was held

competent on a plea of plene adminisiravit to prove payment of certain debts made by

the defendant in a course of administration ; for though that plea should be sustained,

there would still be judgment of assets in futuro. (Vultee v. Rayner, 2 Hall's Rep.

N. Y. S. C. 376.) An insolvent whose future effects are liable, and who states that

his present effects will not pay 20s. on the pound, is not competent for his assignees,

in an action for work and labor done by him before his insolvency ; for the more that

is paid by the effects assigned, the less he will be liable to pay from his future effects.

(Wilkins v. Ford, 2 Carr. & Payne, 344.) So it is plain that his release of the sur-

plus will not restore his competency. (Delafield v. Freeman, 6 Bing. 291.) The

creditor, who has not received 20s. on the pound, is not a competent witness for an
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insolvent, who has assigned all his effects in trust for his creditors, and now sues for

one of those debts, the witness stating that it is doubtful whether the estate will pro-

duce 20s. on the pound. (Crerer v. Sodo, 3 Carr. & Payne, 10.)

In Delafield v. Freeman, (6 Bing. 291, 3 Mo. & Payne, 704, S. C.) the insolvent

whose future effects were liable was held incompetent for his assignees, without en-

quiry as to the prospect of his estate paying 20s. in the pound, and though he had re-

leased the surplus. (4 Carr. & Payne, 67, S. C. at N. P. Rudge v. Ferguson, 1 Carr.

& Payne. 253, cited supra, S. P.) See Doe, ex dem. Teynham v. Tyler, 6 Eing. 390,

per Tindal, Ch. J. Waldron v. Howell, 3 Russ. 376, S. P. So a ceding debtor is

not a witness for his syndics. (Clay's syndics v. Kirkland, 4 Mart. Lou. Rep. 405.)

On a bill inter se by partners, for an account, one is not a competent witness for an-

other ; for by diminishing the account of one, he might increase his own share in the

fund. (Sharp v. Morrow, 6 Monroe, 305.) Otherwise after a decree rendered against

him, and he no longer a party in the cause ; for then, not being a party, nothing done

will bind or affect him. (id.) A co-heir or co-next of kin is not a competent witness for

another, in a suit brought by the heir for an account of a trust fund, created by the

ancestor, for the benefit of all the heirs or next of kin. (West v, Randall, 2 Mason,

181.) This was a suit in equity, brought for an account of a trust fund. The bill

charged, among other things, that W. West, (the father of the plaintiff,) in his life-

time, conveyed his whole estate to the defendant and others, in trust to settle the same,

for the payment of all debts due from him, and for the benefit of the heirs at law, and

also charged that the trustees on being called on by the said W. West, in his lifetime,

and on his death bed, promised to settle and conclude the trust, and reconvey the

property, but had never done so ; and further charged, that the trustees had received

more monies than all their charges and disbursements, and all the debts paid by them

for the ancestor. These facts being denied, the plaintiff attempted to prove them by

S. West, another son and heir of the ancestor, (W. West ;) but his testimony was re-

jected by Story, J., in the circuit court of the United States, on the ground that he

was directly interested in the facts he was called to establish, that he was a co-heit

with the plaintiff, and claimed the same rights in the fund ; and he likened it to the

case of a co-devisee, on the trial of an ejectment brought by another devisee against

the heir at law, offered as a witness to establish the will ; who in such case, had been

held to be incompetent. But quere : On a bill to redeem mortgaged premises, brought

by the assignee of the equity of redemption, the defence was, that the assignment

was fraudulent, and the defendant offered to prove the fraud by the heirs at law of

the assignor. But by Story, justice, the}' are directly interested in the matter in

issue. Tf the assignment be set aside as void, their title to the equity of redemption

as heirs, is completely established ; so that in effect, they are now to testify directly

to their own interest and title. Under such circumstances, I think their testimony

inadmissible. (Randall v. Phillips, 3 Mason, 378.) A residuary legatee is not a

competent witness in favor of the executor of the testator, in an action against the

executor, to recover a debt alleged to be due from the testator ; for, by preventing

a recovery, he would protect a fund in which he is directly interested. (Campbell v.

Tousey, 7 Cowen's Rep. 64.) Yet in covenant against an executor, the child of the

testator was received to testify for the defendant, because it appeared there vv-as a

will
;
and the court presumed, till the contrary appeared, that all his interest in the

Vol. I. 13
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suit was cut off by the will ; dissentiente, Henderson, J. (M'Kinna v. Hayer, 2

Hawkes, 422.) Quere.

On a suit against two joint debtors, one died pendente lite ; and on the trial, his son

was offered as a witness for the other. He was held incompetent, as the survivor

might claim over against his father's estate. The death was not suggested on there-

cord though it appeared in proof on the trial ; and the court held this sufficient to ex-

clude him. (Shepard v. Ward, 8 Wend. 542.) After suit brought on a promise made

to A. and B., administrators of D., in consideration of a devastavit, (the release of two

judgments, due to D.'s estate,) A. died, and his son, after having assigned all his in-

terest in the suit, and offered to pay all costs, was offered as a witness for the plain-

tiff; yet he was held interested, for the father's estate was liable to make good a share

of the devastavit. (Kimball v. Kimball, 3 Rawle, 469.) But a paid legatee was held

competent for the executor, though liable to refund for want of sufficient assets to pay

debts, it not appearing that there was in truth a deficiency. (Clarke v. Gannon, Ry.

Mood, N. P. Rep. 31.) And where a testator devised the residue of his estate to a so-

ciety, incorporated for pious and charitable purposes, the members of the society, be-

ing mere trustees to convey the testator's bounty to the objects of the institution, were

held to be competent witnesses to prove the sanity of the testator when he made the

will, the society not being a party lo the suit. (Nason v. Thatcher, 7 Mass. Rep. 398.)

It is said a residuary legatee shall not be a witness for the estate, even though it ap-

pear the estate has been so much expended that there will be no residuum. (Per Mills,

J., in Lampton v. Lampton's ex'rs, 6 Monroe, 620.) An executor is not a competent

witness against legatees or creditors, (id. 620, 621.)

A distributee having released all his interest in the subject matter, and being indem-

nified against contribution for costs, is competent to testify for the administrator, al-

though he be also an heir, it now appearing that any real estate has descended, the

value of which may be indirectly benefitted by the recovery. (Boynton v. Turner,

13 Mass. Rep. 391.)

A person who has been discharged as a bankrupt in Great Britain, and against whose
property in the state of N. York an attachment has issued, under the absent and abscond-

ing debtor act of that state, cannot be a witness for his trustees appointed under the

act, in an action brought to recover a debt due him, although he has released his inter-

est in the surplus of his estate to his trustees in Great Britain, and to his trustees here.

The court said, his discharge under the bankrupt law of England did not exenorate

him from his debts contracted here. The object of the suit is to create a fund for the

payment of the debts. If the plaintiff recovers, it will increase the fund for the pay-

ment of the debts for which he is still personally liable in our courts, and if the

defendant prevails in his set off and recovers a balance, it will lessen that fund and in-

crease his personal responsibility. (Graves v. Delaplaine, 14 John. Rep. 146. Coit

V. Hawkins' ex'r, 3 Desauss. Eq. R. 175, S. P.) But see M'Ewen v. Gibbs, 4 Ball.

137, A suit was brought to recover from the defendants, R. and M. the amount of a

note, made by B. and A., for goods sold to B. and A., by the plaintiffs, on the ground

that the defendants were dormant partners of B. and A., who were insolvent. A witness,

being sworn, testified that he was a creditor of B. and A., and considered himself inter-

ested to fix this debt upon the defendants. He was then objected to by the defend-

ants. The court considered the witness incompetent, because if the plaintiff should

not recover against the defendants, and be obliged to seek payment from the estate of
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B. and A., he would receive his dividend on his entire claim ; whereas, should the re-

covery be had of the defendants, on the ground of a partnership, the defendants could

only receive a dividend on one half, they being, as partners, bound to pay the residue.

(Corps V. Robinson, 3 Wash. C. C. Rep, 388.) In an action by the assignees of a

bankrupt, a witness who had proved a debt under the commission, was adjudged in-

competent for the assignees ; for he had a direct interest to increase the fund out of

which his debt against the bankrupt was to be paid. (Phoenix v. The Assignees of In-

graham, 5 John. Rep. 412.) In ejectment for land conveyed expressly in trust for the

support of an infant child, the mother is not a competent witness for the child, for by

establishing the conveyance she would be relieved, as far as the fund extended, from

the obligation to support the child, which would otherwise be binding on her. (Jack-

son, ex dem, Saunders, v. Caldwell, 1 Cowen's Rep. 622.) A commission merchant

being called to prove that he sold the plaintiff's goods to the defendants, stated that

the plaintiff was indebted to him for advances on the goods, and ivas insolvent ; that

he was uncertain whether he had sufficient security for his debt ; but if the proceeds

of the goods should come into his hands, he should apply them to his debt ; and that

as agent for the plaintiff, he had commenced this suit. Held, that he was not ad-

missible for the plaintiff, on the ground that the plaintiff's recovery would produce a

fund for the payment of his debt. (Marland v. Jefferson, 2 Pick. Rep. 240.) In

an action by one commissioner in partition to recover his fees and disbursements,

another of the commissioners is not a competent witness for him. The commissioner

was called to prove not only the services of his fellow commissioner, but also the mon-
ey paid out by the plaintiff in making the partition. The money thus paid, was a

charge for which the other commissioners were bound to contribute a portion. It fol-

lows that they were interested in this part of the demand, for if the plaintiff succeeded

in recovering the disbursements, they thereby became exonerated. (Smyth v. Broad-

street, 5 Cowen's Rep. 213 ) A widow of a deceased partner is not a competent

witness for the co-partner, in an action brought by him as surviving partner for the

recovery of a debt due the firm. Being entitled to a distributive share of her husband's

estate, she is interested to aid a recovery by the plaintiff, as a share of the amount
recovered would go to increase the estate, and in case of the plaintiff's failure in the

cause, the estate would be liable to contribute to the payment of the costs. (Allen v.

Blanchard, 9 Cowen's Rep. 631.)

And see Hillhouse v. Smith, 5 Day, 432. The cases are quite uniform as to the

principle ; but not entirely so, in its application. Thus a bankrupt cannot testify for

his asignees, unless he release his allowance. (Schneider v. Parr, Peake's Add. Cas.

66. Dixon v. Purse, id. 187. Coit v. Owen, 3 Desauss, Eq. Rep. 175.) A distri-

butee of a testator or intestate is incompetent for the executor or administrator, in a

suit against him as such. (Allington v. Bearcroft, Peak. Add. Cas. 212. Dunning-
ton's ex'r v. Dunnington's adm's, 3 Harr. & John. 279. Scott v. Young, 4 Paio-e,

542, 4. . Caperton v. Dallison, and Terry v. Belcher, infra. Brown's ex'rs v.

Durbin's adm'r, 5 J. J. Marsh. 170, 174.) Yet in an action against an executor, one
entitled to an annuity under the will, which was of course a charge, and depended for

its very existence on the fund, was holden competent for the defendant by the K B.
in Noel v. Davis, 5 Barn. & Adolph. 96. The court said it was not distinguishable

from PauU v. Brown, 6 Esp. N. P. Cas. 34. That was trover by an administrator
;

and a creditor of the estate was offered for the plaintiff. Macdonald, B. received him
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saying it was not distinguishable from an action by a party in his owrf right, wherein

it never was heard that his Creditor was an objectionable witness. And see Russell v.

Sprigg, 10 Lou. Rep. (Curry) 424, 5, per Martin, J. But is there not a plain dif-

ference T Before the debtor's death, the liability is personal ;—after his death, tJie

fund, the estate alone, is liable, on which the debts of the deceased are cast as a lien.

The cases above cited from Peake's Add. Cas. seem most clearly to be correct in

principle, and will be found sustainable by an almost unbroken line of English and

American authority. See also Paull v. Mackey, 3 Watt. 110, 124 Willis v. Dun, 1

Wright. 133, 4. Cleverly v. M'Cullough, 2 Hill, 445. One who sold his stock in a

turnpike company with a guaranty that it should bring the par price, was held incom-

petent as a witness for the company. (Grayble v. York, &c. Co., 19 Serg. & Ravvle,

269.) In assumpsit as sail maker against a prize agent, for the plaintiff's share in the

proceeds of a captured vessel ; the captain was held competent for the defendant to

reduce the amount of the plaintiff's recovery to the share of a common sailor ; inas-

much as the captain's share was fixed by act of congress. (Murray v. Wilson, 1

Binn. 531, 533.) The witness had retained and agread to pay the plaintiff's attorney,

and had a promise of the plaintiff that the avails of the suit should be applied to dis-

charge his debt against the plaintiff. He was excluded for the last reason. (Benedict

V. Brownson, Kirb. 70.) Quere, whether the first, viz. liability to the attorney, was

not the true ground, (Bell v. Smith, 7 Dowl. & Ryland, 846 ; 5 Barn. & Cress, 188,

S. C.,) and whether the reason given was more than an interest in the question. In

trover by an executer, for a conversion subsequent to his testator's death, legatee was

held a competent witness for the plaintiff, on the ground that the recovery was not

necessary to render the estate adequate to the payment of his legacy. (Carlisle v.

Burley, 3 Greenl. 250. See Richardson v. Freeman, 6 Greenl. 57.) Though the

witness offered for the plaintiff have a promise from him that the money recovered

shall be paid to the witness for a debt due him by the plaintiff, yet the witness is com-

petent for the plaintiff. (Seaver v. Bradley, 6 Greenl. 60.) There must be an

assignment of the fund to be recovered, to the witness, or something equivalent, as an

order on the attorney to pay the witness, &c. m order to disqualify him. (Seaver v.

Bradley, 6 Greenl. 63, 4 per Mellen, C. J. and the cases there cited.) In trover or

trespass by the bailee against a stranger, the bailor is not competent for the plaintiff;

because the bailee recovers the value beyond his own intere'^t for the use of the bailor,

thus creating a fund for his benefit, unless indeed the property tortiously taken by the

defendant has been returned to the plaintiff. (Chestney v. St. Ciair, 1 N. Hamp.

Rep. 189, 190.) A paid legatee, who was released by the executor, was held incom-

petent for him at the suit of a creditor, the will providing that the legacy should abate,

if the assets proved insufficient. (Hedges' ex'rs v. Boyle, 2 Halst. 68.) It was said

the creditor still had a lien on the subject of the legacy in the legatee's hands. It was

a specific legacy. It was also added that the record would be evidence against the

legatee. (Id 70, 1.) In the same case, for the reason that debts would be^a lien on

the land, devisees of a contingent remainder in land were excluded as witnesses to

defeat the recovery against the executor. In debt againt the administratrix of one of

two joint obligors, the widow and distributee of the other was held to be a competent

witness for the defendant. The co irt said, if interested at all, it was in favor of the

plaintiff. (Braxton's adm'x v. Hilyard, 2 Munf 49, 52.) In debt on an administra-

tion bond, a distributee is incompetent for the plaintiff. He is himself the real plain-
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tiff. (Ordinary, &c. v. Bracej', 2 Bay, 542.) In assumpsit against the defendant as

executor de son tort, a distributee was held inadmissible as a witness for the plaintiif.

(Anderson v. Primrose, Dudley, 216.) A creditor of A., the latter having assigned

for the benefit of his creditors generally, is not a competent witness to impeach a claim

which is adverse to the assignment. (Bates v. Coe, 10 Conn. Rep. 280.) Where in

an action on an adpiinistration bond by the state founded on the alleged fact, that there

is no next of kin within such a degree of consanguinity to the intestate as to be

entitled to the residuum, B. who claimed to be such next of kin, v/as held an incom-

petent witness for the defendant to prove that fact. (State v. Greenwell, 4 Gill &
John. 407.) The husband of a distributee was held incompetent as a witness for the

estate of the intestate, (Caperton v. Callison, 1 J. J. Marsh. 39fi, 7 ;) and this, though

his wife lived and dealt separately, and each was under bonds not to interfere with the

property of the other. (Terry v. Belcher, 1 Bail. 568.) The creditor of an insolvent

was held incompetent to testify in favor of his assignees in a snit by them to recover a

debt. (Cleverly v. M'Cullough, 2 Hill, 445.) So of one who was held oat as a partner

of the insolvant, [bankrupt,] for a recovery would diminish his liability to creditors, by

increasing the fund of the bankrupt partner. (Holland v. Reeves, 7 Carr. & Payne,

736. See also Bank of Alabama v. M'Dade, 4 Porter, 252.) In trovei*, for property

claimed by the defendant as executor, a legatee was held incompetent for him. Semb.

from the opinion of the court, he was a residuary legatee. (Dimond v. M'Dowell, 7

Watts, 510, 512.)

The main difference between the cases lies in what shall be deemed proof of such a

direct and certain interest as to disqualify the witness. Some cases hold him at once

disqualified ; and do not stop to enquire into the state of the fund in the first instance,

as whether it would be solvent or sufficient actually to benefit the witness by its

increase, or injure him by diminution. (M'Kinney's executors v. M'Kinney's admin-

istrators, 2 Stewart's Rep. 17. Hillhouse v. Smith, 5 Day, 432, 438, per Mitchel,

Ch. J. M'Kinney, J , in Finks v. English, 3 Blackf. 139.) Others demand

an inquiry into the state of the fund in the first instance, with proof that the

increase or diminution will, in fact, • be material to the witness. (Barclay's

assignees v. Carson, 2 Playw. 243. Leary's executors v. Littlejohn, 1 Murph. 406.

Boyer v. Kendall, 14 Serg. & Rawle, 178. Youst v. Martin, 3 Serg. & Rawle,

427. Edgell v. Bennett, 7 Verm. Rep. 534, 6.) And others require, that if the fund

can be in truth no probable benefit to the witness, this should be proved by the party

producing him. (Morris' adm'r v. Bills, 1 Wright, 343, and see Williams v. Baldwin,

7 Verm. Rep. 503.)

A creditor of the estate was held competent for the administrator plaintiff, because

it did not appear affirmatively that he would be bene'itted by the recovery, it not be-

ing shown that the estate was otherwise insolvent. (Boyer v. Kendall, 14 Serg. &
Rawle, 178. Youst v. Martin, 3 id. 427, S. P.) The competency of the creditor is

laid down by these cases almost as unqualifiedly as in Noel v. Davis, supra. So of a

specific legatee. (Leary's ex'rs v. Littlejohn, 1 Murph. 406. Torrence v. Graham,

1 Dev. & Bat. 284,6.)
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NOTE 85— p. 97.

Brant, ex dem. Van CortlanJt, v. Dyckman, 1 John. Cas. 275. Jackson, ex dem.

Vandenburgh, 12 John. Rep. 246.

So in a hypothecary action to prove and obtain a judgment for a dAt secured by -a

mortgage, though the proceeding be not directly against the premises, yet one claim-

ing an interest in them is not good for the defendant. By the civil code the judg-

ment would be evidence against the witness,, (Reeves v. Burton, 6 Mart. Lou. Rep.

N. S. 283.)

NOTE 86—p. 97.

This dictum is questioned in New-York by Ten Eyck v. Bill, (5 Wend. 55,) though

it is not perceived that the case directly conflicts with it. That was a case where a

plaintiff indebted to the witness promised him an order on the fund, if recovered, as se-

curity for the debt. Yet he was held competent. Here no additional right depended

on the recovery ; all still rested in the mere personal engagement for the debt, and at

law, certainly could create no lien on the fund. But in the case put by Gilbert, cited

in the text, the right depended essentially on the recovery ; upon the happening of

which, too, a court of chancery would compel a specific execution, enjoining the party

against a sale, and thus indirectly creating a lien.

Where the witness said the sum recovered would go to discharge a claim for which

the plaintiff" was liable in behalf of the witness, he was held incompetent for the plain-

tiff". (Wood V. Braynard, 9 Pick. 322.)

An attesting witness to a charter party, was held incompetent to prove it, the plain-

tiff" having agreed with him that he should have a share in the bargain, in an action on

the charter party, and the court refused to receive evidence of his hand. (Hovill v.

Stephenson, 3 Mo. & Payne, 146.) A witness holding an order from the plaintiff" on

his agent, the amount of which was to be paid out of the avails of the action, was held

incompetent as a witness for the plaintiff", though the order was not accepted by the

agent. (Payton v. Hallet, 1 Cain. Rep. 364.) And see the distinction between this

case and Ten Eyck v. Bill, 5 Wend. 57, 8.

NOTE 87—p. 97.

In ejectment for entailed property by the tenant in tail, the remainderman in fee was
held incompetent for the tenant in tail, though he was 90 years old, and the lessor of

the plaintiff" had sons and daughters. (Doe, dem. Teynham, v. Tyler, 6 Bing. 390.)

On a bill filed to rectify a deed given by B. to D. of land, over which B. had, subse-

quent to the deed to D., granted a water passage to W., the effect of which rectifica-

tion would be to exclude the land over which the water passage ran from the deed to
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D., and thus protect W.'s water passage against an ejectment by D., W. is not com-
petent to testify in favor of the complainant. (Rogers v. Dibble, 3 Paige, 238.) In

quare impedit, the father of the defendant, in support of the claim of the latter to pre-

sent, was called as a witness, when, it appearing that he was tenant by the curtesy, his

late wife having been seised of an estate of inheritance, his testimony was rejected,

although it was insisted that he could have no interest in the event of the suit, his right

to present (if any) having lapsed, more than six months having expired since the va-

cancy happened ; for if the bishop neglect or omit to present within the six months,

the party originally entitled has still a right to present. (Gully v. the Bishop of Exe-

ter, 2 Moor. & Payne, 266.)

In ejectment, the defendant offered a witness to prove that he, the witness, was in

possession of the premises in question at the commencement of the suit, and then still

continued to be the real tenant in possession, and not the defendant. Held, that if the

witness was in possession, he had an immediate interest to protect that possession, by

preventing a recovery, and was therefore not competent. (Brant, ex dem. Van Cort-

landt, V. Dyckman, 1 John. Cas. 275. Jackson, ex dem. Van Der Bergh v. Trusdell,

12 John. R. 246.) So, if the witness be offered by the defendant, to prove a lease

fraudulent under which the plaintiff's lessor claims, and he is in possession of only a

part of the premises, he is incompetent. (Jackson, ex dem. Church, v. Hills, 8 Cow-

en's Rep. 290 )

In ejectment brought by a mortgagee against a tenant claiming under the mortga-

gor by a quit-claim deed, the mortgagor is not admissible for the plaintiff. Having

conveyed by a quit-claim only, he cannot be made responsible to his grantee in any

event; but if the plaintiff should fail to recover the premises, he will be liable to him

on the mortgage bond for the whole amount for which the premises were mortgaged
;

should the plaintiff recover, he would be relieved wholly or partially from payment.

(Jackson, ex dem. Rounds, v. M'Chesney, 7 Cowen's Rep. 360.)

One who has put the defendant in ejectment in possession, under a contract to sell

and convey, is not a competent witness for the defendant ; as where a mortgagor had

contracted to sell and convey the mortgaged premises to the defendant, who had taken

possession under the contract ; in ejectment by the mortgagee, it was held that the

mortgagor was not competent to testify for the defendant. The defendant holding

under him, whether bound to protect the defendant or not, the witness had an interest

in the possession, which could not be supported by his own testimony. (Jackson, ex

dem. Roosevelt, v. Stackhouse, 1 Cowen's Rep. 122.)

A grantor of lands, with covenants of warranty, is not a competent witness to sup-

port the title of his vendee. Thus, in a suit in equity, the following facts appeared :

A., the defendant, executed a bond and warrant of attorney, in his own name and in

the name of B., for a debt due from them, in pursuance of which a judgment was en-

tered against them. B., owning lands, conveyed them to D. with covenants of war-

ranty, and D. sold them to the plaintiff. An execution having been issued on the judg-

ment, these lands were seized and sold by the sheriff under the execution, and A. be-

came the purchaser. Having brought an action of ejectment against the present plain-

tiff, this bill was filed against A. to stay proceedings in the action of ejectment. Ai
the hearing, the plaintiff offered the testimony of B., to show that A. had no authority

to execute the bond and warrant on which the judgment was entered ; but his testimony

was rejected by the chancellor, and this decision was subsequently recognized and ap-
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proved of in the court of errors, on the ground that B., having warranted the title to

the lands, was interested to defeat the judgment, in order to sustain the title of his

grantee to tlie lands which he had warranted to him. (Swift v. Dean, 6 John. Rep.

523.) So though the deed contain words of implied warranty only. (Shields' lessee

V. Buchanan, 2 Yeates, 219.)

A. mortgaged land to B. and C. to secure distinct debts due to them respectively.

C. afterwards made his will, and bequeathed his debt to A., the mortgagor. B. wit-

nessed this will ; and though the land was sufficient to pay both debts, yet held that

B. was incompetent at common law as a witness to prove the will ; but his competen-

cy was restored by statute. (Clark v. Hoskins, 6 Conn. Rep. 106.)

Semb. that in an action against a sheriff for removing goods without paying rent ar-

rear, the tenant is not competent for the plaintiff; for he comes to swear his rent out

of the sheriff's pocket. (Thurgood v. Richardson, 4 Carr. & Payne, 481.)

A vendor of goods is not a competent witness for the vendee, in an action by ano-

ther person against the vendee for the goods, for every rnan is considered as warrant-

ing the title of personal property which he sells, though there be no express warranty.

(Heermance v. Vernoy, 6 John. Rep. 5 ; and see Chapman v. Andrews, 3 Wendell's

Rep. 240.)

In replevin by the vendee of the debtor against the deputy who levied on the goods,

it was held that the debtor was not competent for the deputy, where the debtor had

sold and been paid for the goods by his vendee, or received or negotiated a note to

a bona fide holder ; for he would thus be swearing the goods a second time into his

own pocket ; otherwise, had he not received pay or negotiated the note ; for the reco-

very against his vendee in the replevin would disable him from recovering in assumpsit

against his vendee, though the claim of the ofBcer was on the ground that the sale to

the vendee was fraudulent in respect to creditors. (Bailey v. Foster, 9 Pick. 138.)

Quere.

A. gave a deed with warranty to B., and afterwards, by another warrantee deed,

conveyed land adjoining to C. In an action in which the question was whether the

boundaries of the land granted to B. did not extend so as to include the land granted

to C, A. is not a competent witness for C. to prove the boundaries, for he is interested

to support C.'s title. The court remark, in giving judgment in this case, that the wit-

ness was undoubtedly admitted at the trial, on the principle that he stood indifferent

between the parties, and was liable to the losing party. But he was not in that situ-

ation. The question was whether the prior deed comprehended the premises in ques-

tion or not. That the deed under which the defendant claimed included the premises

was not questioned. If, then, the witness could so locate the first deed as not to in-

clude the premises, he would avoid a responsibility on his warranty to the last grantee,

and the first grantee could never have any remedy against him, because he would have

failed, not for want of title in the witness, the grantor, but as to the boundaries of the

land granted. (Jackson, ex dem. Caldwell, v. Hallenback, 2 John. Rep. 394.)
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NOTE 88.—p. 102.

In an action against the defendant for so pulling down one of her own houses that

the plaintiff's house was injured, held that the defendant's architect, retained to

perform the work, was incompetent for her to prove that the injury was not occa-

sioned hy his own work. (Flanagan v. Drake, 2 Fox & Smith, 200.) So the

coachman, in an action against another for an injury done by a cart to the coach

while the coachman is driving, is not a competent witness for the plaintiff. (Kerrison

V. Coatsworth, 1 Carr. & Payne, 511.) So a pilot is not competent for the captain

of a steamboat, sued for running down a barge, the pilot steering at the time of the

accident, though the captain was on board. (Hawkins v. Finlayson, 3 Carr. «&,

Payne, 305.) The guard of a coach is not competent for the proprietors, sued for

mismanaging it so that the plaintiff was struck by the luggage. (Whitamore v.

Waterhouse, 4 Carr. & Payne, 383.) So the bailee of goods, levied upon by exe-

cution against him, is not competent for the bailor in an action against the sheriff.

(Pleasants v. Rose, 2 Mart. Lou. Rep. 114.)

Where a vessel was seized for a violation of the non-importation act of March 1st,

1809, chap. 91, and there were strong circumstances to induce a presumption that

the master was privy to the illegal importation of the goods which were found con-

cealed on board the vessel, it was held that he was not a competent witness for the

owners of the vessel, to prove liis ignorance of the goods being on board. He had a

direct interest to prevent a forfeiture, occasioned by his own illegal conduct ; for the

decree of condemnation would be good evidence in a suit brought against him by the

owners. (The Hope, 2 Gallison, 48.)

But the mate is a witness for the master, in an action or re-convention by the

owner against the latter for negligence ; for the mate is not the servant of the mas-

ter in such sense as shall exclude him from testifying. He is rather, like the master,

a servant to the owner. (Jordan v. White, 4 Mart. Louisiana Rep. N. S. 335.)

A distinction was taken in Flanagan v. Drake, (2 Fox & Smith, 200, 205, 6,

by Bushe, C. J.) by which these cases are reconciled to those mentioned ante,

viz: Where the defendant's servants commit a trespass by his command, they

are competent witnesses for him, they then being joint trespassers with him ;

otherwise where, being retained by him generally to do his lawful work, they negli-

gently or injudiciously commit an injury not authorized by him. In the last case

they are liable over to him, and therefore are not competent ; for they are called to

disprove the very neghgence against which they undertook.

NOTE 89—p. 103.

So in trespass or trover against a sheriff for levying on goods, the deputy who

made the levy is not a competent witness for the defendant, for the deputy is account-

able to the sheriff. (Harris v. Paynes 5 Litt. 105, 107, 108. Whitehouse v. Atkin-

son, 3 Carr. & Payne, 344.) He is not admissible, though he be indemnified by the

Vol. I. 14
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creditor. (Whitehouse v. Atkinson, 3 Carr. & Payne, 344.) But quere of this

last case.

NOTE 90—p. 104.

A grantor whose deed is set up by the defendant in ejectment, is not competent

for the plaintiff to prove it fraudulent, when, by avoiding the''deed, the recovery of

the plaintiff will enure to the common benefit of the plaintiff and witness ; as where,

by defeating the deed, the grantor would be tenant in common Avith the plaintiff of

one-half of the premises claimed ; for the verdict would be conclusive in an action

for mesne profits, to a share of which the witness would be entitled. (Jackson, ex

dem. Hungerford, v. Eaton, 20 John. Rep. 478.) A. sold a negro to B. and took his

note with C, as security for part of the purchase money. Judgment was obtained

on the note, but it was not satisfied ; the court held, that in an action by B. against

A. for a fraud in the sale of the negro, C. was an incompetent witness; for the

judgment which he was sworn to obtain would come in as a set-off, on motion against

the former plaintiff in favor of him and his principal. (M'Call v. Smith, 2 M'Cord,

375.)'**"Q,uere. Was not the surety's interest balanced? If he was compelled to

pay, he would have a remedy over for the debt and all costs. It was said in this

case that it is not necessary, to render a witness incompetent, that he should have a

direct and immediate interest in the event of the suit. If he is to derive any advan-

tage from it, it is enough. Atlhough it be consequential only, he caimot be sworn.

On an issue to try the right of property between the garnishee in a foreign attach-

ment and the attaching creditors, any of the latter are not competent witnesses,

though they assign or release their claims ; for the record will be evidence for or

against them in an action for a wrongful attachment. (Forretier v. Guerrineau's

creditors, 1 M'Cord, 304.) In assumpsit by the holder of a promissory note, payable

to F. or bearer, against the maker. The plaintifl' called F., the payee of the note,

as a witness to prove the execution of the note. Being objected to by the defend-

ant, he stated that he transferred the note to one Cummings, in payment for a pair

of horses, but at the risk of Cummings as to the solvency of the maker, and that he

had no interest in the suit. Held, that the witness was responsible upon an impUed
warranty that the note was not forged. He therefore had a direct mterest in estab-

lishing the fact he was called to prove ; for, by obtaining a verdict for the plaintiff

on the plea of non-assumpsit, he protected himself against his own warranty. (Her-

rick V. Whitney, 15 John. R. 240. See Shaver v. Ehle, 16 John. Rep. 201 ; and
Murray v. Judah, 6 Cowen's Rep. 484.) But after the execution of the note has
been proved by other testimony, he is competent. (Williams v. Matthews 3 Cow.
Rep. 252. Baskins v. Wilson, 6 Cowen's Rep. 471.) So, if he have been dis-

charged from his debts under an insolvent law, he is thereby discharged from liability

on his impHed warranty, and is competent. (Murray v. Judah, 6 Cowen's Rep. 484.)

Where in an action of trespass, the defence set up was that the locus in quo was a
free and common fishery for all the inhabitants of Staten Island, and had been used

by them as such during sixty years past ; it was decided that another inhabitant of

Staten Island was not a competent witness to prove the right of common. (Jacob-
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son V. Fountain, .2 John. Rep. 170. Gould v. James, 6 Cowen's Rep. 369, S. P.)

In trespass, q. c. f. and a justification, that the close is a free fishery for the inhabi-

tants of O., one of the inhabitants is not a competent witness for the defendant.

(Prewitt V. Tilly, 1 Carr. & Payne, 140.) In an action for customary toll for keep-

ing up a capstern and rope in a cove, so that boats could land safely in bad weather

held, that a fisherman frequenting the cove was not a competent witness for the

defendant. (Falmouth v. George, 5 Bing. 286. 2 Mo. & Payne, 457, S. C.) So

copyhold tenants are incompetent to prove a right, witliin the manor, for copyholders

to take timber for repairs. (Le Fleming v. Simpson, 2 Mann. & Ryl. 169.)

NOTE 91—p. 108.

Major V. Deer, 4 J. J. Marsh. 586, S. P. In trover for a negro, where the witness

swore that he, as constable, sold and bid off the negro at the instance of one Bell, and

then, under Bell's direction, gave a bill of sale of the negro to the defendant, the con-

stable was held a competent witness for the defendant. (Reid v. Powell, 2 Murph. 53.)

This was probably because the circumstances did not raise any implied warranty on

the part of the constable ; but only on the part of Bell, who was his principal. A ven-

dor is competent for the vendee in a. suit against the latter by his vendee, upon a war-

ranty of soundness. (Lightner v. Martin, 2 M'Cord, 214.) A judgment debtor whose

goods have been sold on execution, is competent for the levying officer or purchaser

who is sued by another who claims the goods ; for he does not stand in the relation of

a warrantor to the purchaser. (Lathrop v. Muzzy, 5 Greenl. Rep. 451.) Though,

where the debtor had sold the goods before the levy and got pay, he would not be com-

petent for the levying officer ; for he would thus be swearing the goods a second time

into his pocket. (Bailey v. Foster, 9 Pick. 138.) Yet in such a case he was recei-

ved to testify for one claiming under his vendee, though he (the debtor) had conveyed

with warranty ; for the second vendee did not dispute, but affirmed the title of the first

vendee, and the sole question respected fraud upon creditors. But the vendee also

released the debtor. (Bagland v. Wickwire, 4 J. J. Marsh. 530, 1, 2.)

The payee of a negotiable note, the maker having become insolvent, transferred it

to the plaintiff, with whom the understanding was that the payee could and would

swear to a new promise by the maker. Yet, in an action by the plaintiff against the

maker, held that this understanding would not destroy the competency of the payee

(he being released by the plaintiff) as a witness of the plaintiff, though the witness'

credit was open to observation. (Moore v. Viele, 4 Wend. 420.)

NOTE 92—p. 109.

But quere of the case of Nix v. Cutting, cited in the text, if there was an implied

warranty to the defendant ; which the counsel asserted, and it was not denied.

In an action for a breach of warranty of title to personal property, the person claim-

ing the goods against the vendor warranting, is a competent witness for the vendee.

(Armstrong v. Percy, 5 Wend. 535.) So in an action for work and labor, it would



108 Of the Nature of the Interest which Disqualifies. [Ch. 5.

seem that the person who actually did the work is competent for the defendant to show

that the work was done by the witness, and not the plaintiff; so that the witness, not

the plaintiff, is entitled to pay for the work. (Martin v. Jackson, 1 Carr. & Payne,

18.) And in ejectment, the grantee of one under whom the plaintiff claimed was al-

lowed as a witness for the defendant, to show title out of the plaintiff. (Kline v.

Beebe, 6 Conn. Rep. 494.)

In Pettengal v. Brown, (1 Cain. Rep. 168,) the borrower who was received to tes-

tify had paid the debt ; but in Commonwealth v. Frost, (5 Mass. Rep. 53,) he was

received as competent without. See per Chase, J. in Wilson v. Lenox, (1 Cranch,

201.)

NOTE 93—p. 110.

See Hobby v. Brown, (16 John. R. 70,) where the same rule is laid down. The

rule admitting parties to negotiable paper as competent witnesses, for or against other

parties, between whom a suit is pending in respect to the same paper, is, in England,

very comprehensive. We have seen, ante, note 29, p. 24, that they are not excluded

because they are called to impeach the paper as void in its origin, or discharged or

avoided by matter ex post facto. And by the adoption of another doctrine, noticed at

the close of the previous note, 77, p. 87, that a remedy over shall equalize and balance

the interest of a witness, the broad general rule is received as laid down by Bayley,

in his treatise on bills, (4 London ed. 422 ; Boston ed. 1826, 374 ;) that the endorser

is competent for the plaintiff or defendant, in an action either against drawer or ac-

ceptor ; for the plaintiff, because, though the witness is a warrantor, yet he has his

remedy over against the drawer or acceptor ; for the defendant, of course, because

his interest, if any thing, is opposed to him. (Shuttleworth v. Stephens, 1 Campb.

408. Venning v. Shuttleworth, Bayl. on Bills, 4 Lond. ed. 422. Boston ed. 1826,

374. Charrington v. Milner, Peake, N. P. C. 6. Jordan v. Lashbrooke, 7 T. R. 601.

Richardson v. Allen, 2 Stark. Rep. 334. Stephens v. Lynch, 2 Campb. 332 ; 12

East, 58, S. C.)

The same doctrine of course extends to a promissory note, where the endorser may

also be a witness for or against the maker. (Post, 2 Phil. Ev. 20, 21.)

A joint maker not sued is competent for the holder against the co-maker, as he is

either liable to the plaintiff for the whole demand, or has a remedy over for contribu-

tion against his co-maker ; and so is even competent for the latter. (York v. Blott,

5 Maul. & Selw. 71.) The drawer is of course competent for the acceptor. (Pool

V. Bonsfield, 1 Campb. 56.)

Within the principle cited above from Bayley, the drawer is also a competent wit-

ness for either plaintiff or defendant. (Dickinson v. Prentice, 4 Esp. Rep. 52. Rich

V. Topping, Peak, N. P. C. 224. Brand v. Ackerman, 5 Esp. Rep. 1 19. Hubner v.

Richardson, Mann. Dig. Witness, pi. 98. Humphrey v. Moxon, Peak. N. P. C. 52.

Barber v. Gingell, 3 Esp. Rep. 62.)

But I forbear to enlarge on this subject, the rather as it is more particularly consid-

ered in the 2 vol. I have said so much, because I have thought it better in this place

to set down most of the American and some of the later English cases here, so that
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the more narrow grounds on which many of the American courts have proceeded

may appear.

The extent of exclusion, because the parties shall not speak against paper to which

they have given the sanction of their names, will appear, ante, note 29, p. 40, and for

a farther application of the rule of balanced interest to these parties, see the cases

cited in the previous note. 77, especially Lowber v. Shavi', Hall v. Hale, Cushman v.

Loker, Emerson v. The Providence Hat Manufactory, Martineau v. Woodland, Hewitt

V. Thompson, Cropley v. Corner, Baker v. Briggs, and Scott v. IM'Lellan, cited spar-

sim in that note.

Most of the American cases shut out the endorser, unless he be released, as a wit-

ness for the holder against the drawer, acceptor or maker
;
(Baskins v. Wilson, 6

Cowan's Rep. 471. Barnes v. Ball, 1 Mass. Rep. 73. Murray v. Carrett, 3 Call,

373. Steinmits v. Currie, 1 Dall. 269 ;) Even to take the case out of the statute of

limitations, (Baskins v. Wilson, supra,) or against a prior endorser, (Talbot v. Clark,

8 Pick. 51.) A prior endorser is not competent against the drawer, in favor of the

witness' endorsee, unless the witness endorsed without recourse to himself. (Cowles

V. Harts, 3 Conn. Rep. 516.) So the drawer is not competent for the endorser

against the acceptor ; for the drawer is subject to charges, interest, and costs, which

the acceptor would not be bound to answer to him. (Scott v. M'Lellan, 2 Greenl.

199,204.)

New York and Connecticut, hov?ever, seem to be approaching the English rules

cited supra from Bayley. (Barretto v. Snowden, 5 Wend. 181. Hall v. Hale, 8

Conn. Rep. 336.)

The maker or acceptor is in general competent between drawer and holder, or en-

dorser and holder, for either party. (Barnwell v. Mitchell, 3 Conn. Rep. 101. Hub-

by v. Brown, 10 John. Rep. 70. Skelding v. Warren, 15 John. Rep. 270. Williams

V. Walbridge, 3 Wend. 415, 416. Abat v. Doliole, 3 Mart. Lou. Rep. 657. Mar-

burgh V. Canfield, 4 Mart. Lou. Rep. N. S. 539, 540.) Pierce v. Butler, 14 Mass.

Rep. 303, 312, contra. The maker or acceptor is especially competent, if judgment

be already obtained against him at the suit of the holder. (Columbia Bank v. M'-

Gruder, 6 Har. & John. 172, 178.)

The assignor of a note or bill payable to bearer, though not endorsed, is not admis-

sible for the holder, by reason of the implied warranty that the note is genuine ; and

this, though the note be taken by the holder expressly at his own risque. (Herrick

V. Whitney, 15 John. Rep. 240. Shaver v. Ehle, 16 id. 201. Murray v. Judah, 6

Cowen's Rep. 484.) Otherwise, after the execution of the note is fully proved by

others. (Williams v. Matthews, 3 Cowen's Rep. 252,) and Rice v. Stearns, (3 Mass.

Rep. 226,) held an endorser to indorsee at his own risk, competent against the maker.

(Barker v. Prentiss, 6 Mass. Rep. 430, S. P.) So if it do not appear that he is

charged as endorser. If he be not called to proved the genuineness of the note. (Bar-

retto V. Snowden, supra.)

The following cases depend on some peculiar relation held by the witness.

A master of a vessel who had drawn a bill on his owners for money advanced by
the plaintiff, for the necessary expenditures of the vessel, is a competent witness for

the payee, in an action brought by the payee against the owner for the money ad-

vanced, for he is alike liable to both parties. (Milward v. Hallet, 2 Cain. Rep. 77.)

If a note be made and endorsed for the accommodation of the maker, he is not com-
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petent for the endorser, for, in that case, the endorser being regarded as a surety, in

the event of a recovery by the plaintiff, the maker would not only be liable to the en-

dorser for the amount of the note, but also for the costs of the present suit. (Hubby

V. Brovs'n, 16 John. R. 70, per Spencer, J. Pierce v. Butler, 14 Mass. R. 303.) In

answer to an action upon a bill drawn by the defendant, and by him endorsed to the

plaintiff, the acceptor, who accepted to discharge a debt he owed the drawer, cannot

be called to prove it was endorsed upon a consideration which failed, through the de-

fault of the plaintiff; for though he may be indifferent as to the principal sum, he is

liable to the defendant for the costs. (Edmonds v. Lowe, 2 Mann. & Ryl. 427.) In

an action by the endorsee against the acceptor, the drawer is competent for the de-

fendant, the bill not being accepted plainly for the drawer's accommodation, though

on a doubtful state of accounts between him and the acceptor. (Bagnall v. Andrews,

7 Bing. 217.) On a bill filed by the maker to avoid the usurious interest alleged to

have been included in a note made by him to G., and endorsed by G. to A., to enable

G. to raise money by loan, G. was held incompetent as a witness for the maker ; for

these facts appearing on his deposition, his interest was not balanced. He was liable

to the maker on recovery against him for the face of the note and costs ; but to H.

the endorsee, for the same, deducting the usurious interest. (Mosely v. Armstrong, •

.3 Monroe, 287, 8.) The drawer of a bill was held competent as a witness for the

endorsee against the acceptor, though the latter had taken the benefit of the insolvent

act, and had set down the witness as a creditor ; for the judgment against the accep-

tor would be no bar to an action against the drawer. (Cropley v. Corner, 4 Carr. &
Payne, 21.)

Any party to the paper, even if he be a party to the suit, or any other, be his inter-

est what it may, is received in many of the American courts to prove the loss of the

instrument, in order to let in parol proof of its contents. (Chamberlain v. Gorham,

20 John. R. 144.) But this is a general rule in respect to the loss of any papers, as

will be hereafter noticed. • (Jackson ex dem. Livingston v. Frier, 16 John. R. 193.

Seekright, ex dem. Wright v. Began. 1 Hayw. 176, 178.) The cases to this point

were fully considered in note 35, p. 46, ante.

Bv the foregoing cases, it appears that the courts are not consistent in their deci-

sions, as to the competency of a party to a bill or note. As a general rule he is, in Eng-

land, a competent witness, for he is equally liable, let the suit terminate as it will,and for

nothing beyond the face of the paper ; not for costs, unless the party for whom he is

called, became a party for his accommodation, or he has otherwise made himself lia-

ble by some special undertaking. The American cases mostly come short of that,

especially as to the competency of a drawer or endorser, for a subsequent holder. We
are inclined to believe, however, that there is a tendency to the adoption of the Eng-

lish rule. True, the holder, by a recovery and satisfaction, discharges the drawer or

endorser ; but the same thing may be said as between a plaintiff in tort and the joint

•wrong doer of the defendant. Yet he is competent for the plaintiff, because non con-

stat, that the plaintiff will proceed to obtain satisfaction. He is held competent in

England, even though the mere recovery will be a bar in his favor. (Abbott, C. J.

in Blacket v. Weir, 5 Barn. & Cress. 385. Hall v. Curzon, 9 id. 646. Ashursf, J.

in Walton v. Shelly, 1 T. R. 301, 2. Wilde, J. in Eastman v. Winship, 14 Pick.

47.) In case of the drawer or endorser, too, beside the verdict in favor of which he

's called to testify being no bar, he usually has a remedy over. 1 Saund. on PL &
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Ev-. 315, 16, who speaks of the remedy over as one reason. This was commented

upon and repudiated as unsound by Saffold, (J. J. in Kennon v. M'Rea, 2 Porter, 393,

4. He added at p. 399, that the endorser, on the holder recovering, would probably

(and of this there seems to be no doubt, Geoghegan v. Reid, infra,) be entitled to all

the benefits of the judgment by right of cession or subrogation. The witness was

therefore held to be incompetent. The question was much and ably discussed in Reid

V. Geoghegan, 1 Miles, 204, 5, 6, (district court of Philadelphia,) where the English

rule was adopted. Bui the judgment was reversed on error, by the supreme court,

who also went much on the ground that the witness was aiding to obtain a judgment

to which he was entitled by right of subrogation or substitution. (Geoghegan v. Reid

2 Whart. 152, 4.) The rule as laid down by Chief Justice Saffold in Kennon v.

M'Rea, supra, is, that " an endorser of a note or bill is incompetent, in respect to his

interest, as a witness in favor of a subsequent endorsee, to charge any party to the

instrument whose liability is anterior to his own." It is not to be denied that he con-

cludes according to the general current of American cases directly upon the point.

They certainly either decide or assume that neither a drawer of a bill, nor a prior

endorser of a bill or note, is competent for the holder, in an action against any other

party, without a release or other discharge. (Carroll v. Meeks, 3 Porter 226. Geo-

ghegan V. Reid, 2 Whart. 152. Juniata Bank v. Brown, 5 Serg. & Rawle, 226.

232. Cropper v. Nelson, 3 Wash. C. C. Rep. 125. Cowles v. Harts, 3 Conn. Rep.

516. Brown v. Vance's exr's, 2 Monroe, 137. Duncan v. Pindell, 4 Bibb, 330.

Per Mellen, C. J. in Pingree v. Warren, 6 Greenl. 457, 459. Murray v. Marsh, 2

Hayw. 290. Billingsly v. Knight, 2 Tayl. 103.) And this was held to be especially

so where the whness had transferred the note in payment of a precedent debt to the

plaintiff; for, on failure of the suit, the debt would revive. (M'Ginn v. Holmes, 2

Watts, 121. And see Watson's ex'rs v. McLaren, 19 Wend. 562, per Cowen, J.)

What we mean, therefore, in speaking of a contrary tendency is, that a multitude of

other cases contain principles which, applied to the drawer or endorser, would brino-

hi.m within the English rule. Some of these we have just noticed, especially the prin-

ciple which receives one joint wrongdoer to testify against another, though the recov-

ery may discharge the witness. This principle was expressly adopted in Massachu-
setts, in Eastman v. Winship, stated infra ; and applied to a party whose name was
upon a promissory note ; the court thus going the whole length of the English rule.

(Vid. 14 Pick. 47.) And see Winship v. The U. S. Bank, 5 Pet. 529, where a like

question was argued, but the court were divided. No case pretends that the verdict

in the pending cause can be used as evidence for or against the witness ; and, with

deference, we do not see the force of the argument against competency in Pennsylva-

nia and Alabama, arising from the right of subrogation. The right certainly exists,

and we have no doubt that it should universally be enforced by rule, as in Pennsylva-

nia. (Burns v. The Huntington Bank, 1 Pennsylv. Rep. 395. Per Sergeant, J. in

Geoghegan v. Reid, 2 Whart. 154.) This, however, would not be dona till the

drawer or endorser should have paid the holder the principal, interest and costs. It

is m.erely facilitating the witness' remedy over, and thus rendering the balance of in-

terest more complete. Nothing is directly and certainly gained or saved by the wit-

ness' testimony. All is contingent. If the force of a remedy over be denied as crea-

ting a balance, we answer that it has been recognized by many cases, (ante,) and

some very recent ones. (Lake v. Auborn, 17 Wendell, 18, citing and explaining
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Gregory v. Dodge, 14 Wend. 593, but doubted in Allen v. Hawks, 13 Pick. ^9, 85.)

Saffold, J. admits, in Kennon v. M'Rea, supra, that it is recognized in England. The

admissibility of the witness may be maintained independent of this principle ; but if

this be considered available, facilitated as it is, in operation, by a prompt subrogation,,

the argument seems to be complete. (See per Cowen, J. in Commercial Bank of Al-

bany V. Hughes, 17 Wend. 97; Descadillas v. Harris, 8 Greenl. 298.)

Taking the cases for law which proceed upon the least comprehensive ground of

competency, still a party to the paper is recognized as a very common recourse for

testimony. The objection does not apply to an endorser subsequent to the plaintiff.

(Per Saffold, Ch. J. in Kennon v. M'Rea, 2 Porter, 393. Lonsdale v. Brown, 3

Wash. C. C. Rep. 404, 5. And see Wendell v. George, R. M. Charlt. 51.) And so

of a prior endorser, who endorses "without recourse ;" (Cowles v. Harts, 3 Conn.

Rep. 516 ; Billingsly v. Knight, 2 Taylor, 103 ; Per Saffold, J. in Kennon v. M'Rea,

supra ; How v. Thompson, 2 Fairf. 152 ;) or at his own risk
;
(Watson's ex'rs v. Mc-

Laren, 19 Wend. 558, 561 ;) or has been released or otherwise discharged by the

holder. (Duncan v. Pindell, 4 Bibb, 330. Juniata Bank, &c. v. Brown, 5 Serg. &
Rawle, 226.) And without being discharged, he was held competent to repel a claim

of set-off, which the defendant had interposed as valid against the witness while he

was holder. Here he was received on the ground of a balanced interest. (Zeigler

V, Gray, 12 Serg. & Rawle, 42, 3, 4.)

In an action by the holder against the acceptor or maker, the drawer or any endor-

ser is a competent witness for the defendant. (Spring v. Lovett, 11 Pick. 417. Stone

V. Vance, 6 Ham. 246. Adams v. Carver, 6 Greenl. 390, 394.) But not if the maker

signed for the endorser's accommodation, especially if he be called to show a payment

made by him to the holder, even though he may not have been charged by demand

and notice, for he is liable without. (Letson v. Dunham, 2 Green's Rep. 307, 310.)

The courts ia Pennsylvania, however, exclude the drawer and endorser in such case,

though they admit that the exclusion is contrary to the English and American cases

generally. (Elias v. Teill, 1 Miles, 272.) He was rejected in this case on the posi-

tive authority in that stale of Sterling v. Marietta, &c. Trading Co. 11 Serg. &
Rawle, 179, and Rhodes v. Lent, 3 Watts, 365.

But all the cases must be taken with the qualification that the party who calls the

witness did not become a party for the witness' accommodation. If he did, the wit-

ness being liable over to him, not only for the principal but for costs, is incompetent

without a release, of the costs at least. The case stands on the footing of a surety

calling his principal. (Cowles v. Wilcox, 4 Day, 108. Haig v. Newton, 1 Rep.

Const. Court, 423, 432, in connection with Chur v. Keckeley, 1 Bail, 479, 481.) These

were cases of holder against endorser, the maker being offered as a witness for the

latter. The witness would clearly have been competent, independent of the fact that

the defendant endorsed as his surely; (see also Letson v. Dunham, supra, and Wat-

son v. Minchin, infra;) and he is generally, in such case, equally a witness for the

plaintiff, even to show that a blank left by mistake was filled up by the witness ac-

cording to the intent of the parties. (Boyd v. Brotherson, 10 Wend. 93.)

In an action by an endorsee against W., on two notes, one made by W. and en-

dorsed by J., and the other made by J. and endorsed by W., J. was held to be a com-

petent witness for the plaintiff, though W. had released him. (Eastman v. Winship,

14 Pick. 44, 47, 8.) In one case, it was held that, in an action by the holder against
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the surety alone, a co-maker with his principal, that the latter was a competent

witness for the defendant, on the ground that his interest was balanced. (Freeman's

Bank V. Rollins. 1 Shepl. 202,205.) In a like case he was released. (Harnian v.

Arthur, 1 Bail. 83.) In a like case, Gaselee, J. directed the defendant to release

the witness from all claim for costs. (Ferryman v. Steggall, 5 Carr. & Payne,

197.)

In suits by endorsees against endorsers of notes, the maker is of course a competent

witness for either party ;
(Venning v. Shuttleworth, Bayley on Bills, 536, 5th ed.

;

Levy V. Essex, Chit, on Bills, 413, 7th ed. ;) and in Watson v. Minchin, Jones' Exch.

Rep. (Irish) 583, he was held competent in an action by the endorsee against the en-

dorser, to prove that the note was given for the defendant's accommodation ; and that

so he was not entitled to notice of its dishonor. A partner who had signed a note

in the partnership name, his copartner being sued alone, was held competent for the

defendant, to prove that the note was given on a consideration for his own exclusive

benefit, with notice to the plaintiff of that fact. (Roberts v. Mills, 2 Harr. & Gill, 98.)

In assumpsit by the holder of a bill against the drawer, an endorser is a competent

witness for the defendant. (Wendell v. George, R. M. Charlt. 51.) In assumpsit by

the holder against the maker, on a note payable to A. or bearer, and by him endorsed

to B., but declared on as delivered directly from the payee to the plaintiff, the court

said that if B. had delivered back the note to A. and he had then delivered it to the

plaintiff, B. would have been a competent witness for the plaintiff. (Caroll v. Meeks,

3 Porter, 226,230.)

NOTE 94—p. 111.

One who borrows money as the assumed agent of another, drawing a bill upon his

pretended principal for the amount, which is protested for non-acceptance, is not a com-

petent witness for the lender, in an action by him against such principal for the money

lent. (Shiras v. Morris, 8 Cowen's Rep. 60.) The witness by charging the defend-

ant would exonerate himself. And so where an ofKcer had, as he alleged, taken prop-

erty on an execution of less amount than the debt, and relinquished it to the debtor, the

maker of a promissory note ; in an action against the endorser of the same note, the

officer was held inadmissible as a witness to prove the relinquishment, as this would go

to discharge him, by subjecting the endorser. (Sheldon v. Ackley, 4 Day. 458.) So

where the plaintiff sued the defendant, on an alleged agreement to pay for A.'s board,

while A. was a laborer with the defendant, A. was held not competent as a witness

for the plaintiff. (Emerton v. Andrews, 4 Mass. Rep. 653 ) But this case was

strongly contested by the court, in Marquand v. Webb, (16 John. Rep. 95.)

NOTE 95—p. 113.

In general the attorney on record of a party is a competent witness for him. (Reid

V. Colcock, 1 Nott & M'Cord, 592.) But in New York, if an attorney or solicitor com-

VoL. I. 15
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mences an action for a plaintiff not residing within the jurisdiction of the court, for or

in the name of the trustees of a debtor, of a discharged insolvent, of a person committed

in execution for the crime, or of an infant whose next friend has not given security, he

is liable for costs to the amount of one hundred dollars. (2 Rev. Stat. 620, 621. ^ 1, 7.)

In such and the like cases, the plaintiff's attorney is not a competent witness for the

plaintiff, on an account of his liability for costs. (Wynn v. Williams, 1 Alab. Rep. 136.

Brandigee v. Hale, 13 John. Rep. 125.) And this always where the nominal plaintiff

resides without the state, though the real plaintiff (the assignee for instance) reside

within it. (Jones v. Savage, 6 Wend. 658.) In order to relieve hira from his liability,

and render him- competent, security for the coets must be filed ; the sureties having

justified, if excepted to, and notice must be given to the defendant, or his attorney. (2

Rev. Stat. 621, ^ 8.)

By a statute of Massachusetts, the attorney who endorses a writ, is responsible to

the defendant for costs ; and where the attorney endorses a writ thus, " A. B. by C.

D. his attorney," he was held responsible, and, therefore, not a competent witness for

the plaintiff. (Chadwick v. Upton, 3 Pick. Rep. 442.)

The ground landlady was allowed by her tenant's assignees, this tenant having un-

derlet to the defendant and become insolvent to sue the defendant for use and occupa-

tion in the name of her tenant. She died, and her executor directed the attorney to

go on. The executor was held not a competent witness for the plaintiff; for by his

direction he had made himself liable for the defendant's costs, if the suit should fail.

(Parker v. Vincent, 3 Carr. & Payne, 38.)

Where G. being insolvent, assigned to S. a chose in action to pay certain debts

and an action thereon was brought in G.'s name, S. was held not to be an admissible

witness for G. ; for, being the party in interest, he was liable to the defendant for costs.

(Hopkins v. Banks, 7 Cowen's Rep. 650. Parker v. Vencent, stated supra from 3

Carr. & Payne, 38, S. P.)

On a bill filed by a surety to avoid a judgment as to himself, obtained against him

and his principal, on the ground of the creditor's delay against the principal, the latter

is not a competent witness for the complainant ; for though in respect to the principal

sum, the witness' interest is balanced, yet to the surety he is also liable for costs. (Can-

non V. Jones, 4 Hawks, 368.) So in an action on a bond against the surety, the princi-

pal is not competent for the defendant, for the same reason. (Riddle v. Moss, 7

Cranch, 206.)

So in replevin by R. and avowry of taking in N.'s house for rent due from him,

and plea riens in arrear, he is not competent for the plaintiff, being liable to him

for costs, beside the value of the goods ; and liable to the defendant for the rent

only. (Rush v. Flickwire, 17 Serg. & Rawle, 32. Kessler v. M'Conachy, 1 Rawle,

435.)

An attorney whose fee is by agreement contingent, depending on the event of the

suit, is incompetent. (Wynn v. Williams, 1 Alab. Rep. 136.)

In a suit upon an administration bond against a surety, the administrator is not com-

petent for the defendant, being accountable to his principal for costs. (Owens v. Col-

linson, 3 Gill & John. 25, 35.)

Endorsee against drawer. The plaintiff's case was that he received the bill from

the acceptor in discharge of a debt. The defendant stated that it was accepted irs

part discharge of a debt due from the acceptor to the drawer, endorsed and delivered to
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the acceptor, that he might get it discoiinted,'that the acceptor delivered it to the

plaintiff on condition that if he got it discounted, he might retain it for the debt due to

him ; but he never got it discounted. Held, that though the acceptor was uninterest-

ed as to the amount of the bill, yet he stood liable to indemnify the defendant for the

costs of the action, and therefore could not be received to prove the defence. (Ed-

monds V. Lowe, 8 Barnw. & Cress. 497. 2 Mann. & Ryl. 427, S. C.)

In an action for goods sold, the plaintiff's case in evidence was, that he had sold

and delivered the goods to the defendant, who called a witness to prove that the

witness had himself bought the goods of the plaintiff, and sold them to the defendant,

who had paid the witness ; but held, that as the witness, upon the case made, must

have obtained payment fradulently, and so would be liable to the defendant for the

costs, in addition to the money he had recovered, provided the defendant now failed,

this destroyed the balance of his interest, and rendered him imcompetent ; and so it

is said in the case, it would have been, if he had fraudulently obtained the money as

an assumed agent, or in any- other fraudulent way. (Larbalestier v. Clark, 1 Barnw.

& Adolph. 809.)

We have seen bv the cases in the previous notes, that a joint debtor not sued, has

often been received to testify as a witness for or against the defendant. He is of

course a witness for the plaintiff unless he be called to prove the joint liability. (Ante,

note 34. Purviance v. Dryden, 3 Serg. & Rawie, 402, 5, 6. Rediield, J. in Pike

V. Blake, 8 Verm. Rep. 401. Miller v, M'Clenachan, 1 Yeates, 144. Miller v.

Hale, Dudley, 119. Whatley v. Johnson, 1 Stew. Rep. 498, Do^bler v.

Snavely, 5 Watts, 225. Nelson, J. in Gregory v. Dodge, 14 Wend. 602.

And, on being released, or otherwise discharged of his interest, he is equally a witness

for the defendant. (Ante, note 34. Richardson, C. J. in Jewett v. Davis, 6 N.
Hamp. Rep. 520.) And some cases hold that he is competent without a release, as

being interested against the defendant. (Ante, note 34. A majority of the cases,

however, hold that he is not so without a release. (Ante, note 83. Gardiner v.

Levaud, 2 Yeates, 185. Owings v. Low, 7 Harr. & John. 124. Kile v. Graham, 1

M'Cord, 552. Ross v. AVells, 1 Stew. Rep. 139, 141. Pike v. Blake, 8 Verm. Rep.

400. Leeds v. Leeds, 12 Conn. Rep. 176. At ante, note 83, is a case that on a plea

of nonjoinder of a defendant, the person alleged to be nonjoined is not competent to

prove the plea. There are several cases which hold the same thing. Spaulding v.

Smith, 1 Fairf. 363. Jewett v. Davis, 6 iV. H. Rep. 518, S. P.) But Storrs v. Wet-

more, (Kirb. 203,) semhle, contra, And the rule is otherwise on a plea of nonjoinder

of a plaintiff. There the person alleged to be nonjoined is competent to prove the

plea. (Davis v. Evans, 6 Carr. & Payne, 619.)

A joint debtor is held not to be sued if he be not served with process, though he be

named in it, and it issued against him. (Purviance v. Dryden, 3 Serg. & Rawle,

402, 5. Henderson v. Lewis, 9 id. 379, 382, 3. Gibbs v. Bryant, 1 Pick. 118. Le
Roy V. Johnson, 2 Pet. 186.) In some states, e. g. New- York, he would be deemed

in court for the purpose of a judgment and proceeding against the joint property of

the defendants. Of course the cases now cited would then have no application.

A joint obligor not sued, though released by the defendant, his co-obligor, was held

still incompetent to prove the set-off of a debt due to the witness. It w^as said the

verdict would bar an action against him ; and the release cut off all claim for contribu-

tion ; but he was still interested in the demand to be defalked, and should have himsel^
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released to his co-obligor all claim on that account. (Henderson v. Lewis, 9 Serg. &
Ravvle, 379, 383.) A partner not sued, who made a note signing the name of his firm

was held competent for his co-partner sued alone, to prove that the witness made the

note for his own private benefit, with notice of that fact to the plaintifi". (Robertson

V. Mills. 2 Harr. & Gill. 97.) Quere. In a suit against A., on a note made by B.,

and signed by his own name only, the suit being on the ground that in truth the note

was on the partnership account of A. and B., the latter is incompetent as a witness for

the plaintiff; for he comes to throw one half his debt upon another. And though the

plaintiff release hirn from all demands, except demands against him jointly with A ,

this leaves him precisely where be was before. (Miller v. Hale, Dudley, 119.) In

an action by the payee, against the surety alone, the principal and co-signer was recei-

ved as competent for the defendant, on being released by him. (Harmon v. Arthur,

1 Bail. 83.) And so in one case without a release. (Freeman's Bank v. Rollins, 1

Shepl. 202, 205.) Quere. See ante, note 93. See also several cases in point, note

83, in connection with the text, all contra the last case. So Jordan v. Trumbo, 6 Gill

& John. 103. But see Gass v. Steinson, 2 Sumn. 453, 458, ace. also Steele v. Boyd,

6 Leigh, 547. 558, 9. But in the latter case no action had yet been brought. The

principal was received as a witness for the surety on a summary application to dis-

charge the latter. See also Barnes v. Dick, infra. In a case where only one of three

joint makers of a note was sued, the others were held competent for the defendant

because the plaintiff who objected did not show that they were principals in the note,

or other\«ise interested in the event against the plaintiff. (Long v. Ray, 1 Dana,

430.) But quere. In debt against the administratrix of one of two joint obligors, the

widow and distributee of the other was held to be a competent witness for the defen-

dant, the court saying that if she were interested either way, it was in favor of the

plaintiffs. (Braxton's adm'x v. Hilyard, 2 Munf. 49, 52.) See, as to the joint-debt-

or-principal, not sued, being a witness for a surety who is sued, several references in

the previous notes. Where a judgment is against principal and surety, and the for-

mer replevies the debt, semhie, that the surety is a competent witness for the princi-

pal, in a chancery suit by him for relief against the replevin bond. (Griffith v. Mil-

ler's adm'rs, 6 J. J. Marsh. 330.) On a separate issue whether C. was legally bound

as surety for A. and B. ; held that A. was a competent witness for C (Barnes v.

Dick, 9 Yerg. 430.) Quere.

NOTE 96—p. 118.

* * The following cases in further illustration of the rule, that an interest in the

event of the suit, or in the verdict as evidence in another suit, renders the witness

incompetent, were intended to be incorporated into note 74, ante. * *

The following are some of the cases which have been decided in pursuance of the

principles laid down in the text, p. 86, that in order to drsquahfy a witness, he must

have- some certain benefit or advantage depending upon the event of the suit, or the

verdict to he rendered must he available by him, either as a defence to some action

which may he brought against him, or in support of some claim to be made by him,
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or must be such as can be given in evidence against him in some action. Where
the circumstances of the case do not bring the witness within some one of tliese prin-

ciples, he is not incompetent on the ground of interest, as will abundantly appear

from a perusal of the cases which follow.

In an action to recover the possession of lands, it was proved that the lands m
question were conveyed to the wife of the tenant by E. B., widow of B. B., with a

covenant of authority to sell, under a power contained in the will of B. B., to be

exercised on complying with certain conditions. After the death of the wife of the

tenant, the plaintiff caused the premises to be levied on and sold by virtue of an

execution in his favor against the tenant, on the ground that the tenant was entitled

to a hfe estate in the premises, as tenant by the curtesy, and the plaintiff became

the purchaser. On the trial, it became a question whether the conditions mentioned

in the will had been complied with by E. B., and it was held that she was a compe-

tent witness for the plaintiti', to prove that she had complied with the conditions, as

she could not be affected by the verdict in any action which might be brought

against her on her covenants. (Roberts v. Wliiting, 16 Mass. Rep. 186.) It is no

objection to one, as a witness for the defendant in a suit for land purchased by the

j)laintiff of another, that the witness had released a mortgage which he held against

the premises, on receiving payment thereof from the plaintiff. (Thompson v. Chau-

veau, 6 Mart. Lou. Rep. N. S. 458.) A grantor, with covenants of warranty, is a

good witness for his grantee, who has never been in possession of the premises under

the deed, in an action by the grantee to recover the possession of the lands conveyed

;

for a failure in the suit could not subject the grantor to any hability to the grantee.

He would not be liable on his covenant of warranty, even if it appeared that he had

no title when he conveyed, liis hability attaching only in case of an eviction of the

grantee after obtaining possession. But if the grantee had gone into possession under

the deed, and an action had been brought against him by a third person for the

premises, the grantor could not have been admitted to support the title of liis grantee.

(Jackson, ex dem. Montresor, v. Rice, 3 Wend. Rep. 180.) So where the grantor

covenanted that he had good right to sell the land, and to warrant the same against

all persons claiming under him, in an action brought by the grantee against one who
does not claim under the grantor, he is an admissible witness for the grantee, not

having covenanted to warrant the land against those not claiming under him.

(Twambly v. Henley, 4 Mass. R. 441. Gratz's lessee v. Ewalt, 2 Binn. 95. Cain's

lessee v. Kinderson, id. 108. Henry's lessee v. Morgan, id. 500.) So with warranty

against himself and one other. (Sweitzer's lessee v. Meese, 6 Binn. 500.) So
wherever the grantor is not bound by his covenants, or is released by the party in

whose favor he is interested. (Bridge v. Eggleston, 14 Mass. R. 245.) So where
the grantor, who was a mere trustee, released and conveyed the legal estate to the

cestui que trusty he was held competent to estabhsh the title, although his deed con-

tained words of impHed warranty. (Sliield's lessee v. Buchanan, 2 Yeates, 219.)

The father was received to prove a gift by him to his son, and to support it against

the claim of his (the father's) creditors. (Smith v. Littlejohn, 2 M'Cord, 362.) A
widow, who had executed a deed with her husband, is a competent witness to prove

that the deed had been antedated ; for, if antedated, an acknowledgment made by
her at any time would bar her right to dower ; and if not acknowledged, her signing

was no bar, so that neither way was she interested. (Jackson, ex dem. Griswold. v.
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Bard, 4 John. Rep. 230.) A widow is a competent witness for tlie plaintiff in an

action of ejectment, to recover the possession of land claimed by the plaintiff under

her husband, though she be entitled to dower in the premises. The verdict could

not be given in evidence, in a suit brought by her for the recovery of her dower.

(Id. Jackson, ex dem. Van Dusen, v. Van Dusen, 5 John. Rep. 144. Den, ex dem.

Beatty, v. , Tayl. 9. Per Brackenridge, J. in Sweitzer's lessee v. Meese,

6 Binn. 505.) A judgment debtor, whose goods had been seized and sold on execu-

tion, was held competent in trespass against a third person who claimed and took away
the goods, to testify for the plaintiff, he not standing in the relation of a vendor, and

the record being no evidence for or against him. (Lothrop v. Muzzy, 5 Greenl.

4-50.) The grantor in a quit-claim deed is a competent witness for the grantee, in

support of the grantee's title. (Jackson, ex dem. Weidman, v. Hubble, 1 Cowen's
Reports, 613. Jackson, ex dem. Howell, v. Delancey, 4 Cowen's Reports, 427.

Cain's lessee v. Henderson, 2 Binn. 108. Baillot's lessee v. Bowman, 2 Binn. 162,

n. a. Johnston's lessee v. Eekart, 3 Yeates, 427. Dorsey v. Jackman, 1 Serg. &
Rawle, 48.) And in trespass, q. c. f a grantor with Avarranty is competent for his

grantee, the plaintiff, to prove the trespass, though the defendant justify un-

der a plea of right to the freehold. (Van Nuys v. Terhune, 3 Johnson's

Cases, 82.) A father built a grist-mill and made a parol gift of it to his

sons, who took possession and occupied under the gift. They brought an ac-

tion against the owners of a mill below for flowing the water back so as to injure

their mill. Held, that the father was a competent witness in such action for the sons,

on the ground that he was not entitled to any part of the damages recovered in this

action. Held, also, that the miller who attended the mill, receiving half the tolls for

hiscompensation, was a competent witness for the sons, for the same reason. (Stiles v.

Hooker, 7 Cowen's Rep. 266.) To the latter point see Summer v. Tileston, (7 Pick.

Rep. 198.) In assumpsit for work and labor, a witness is competent for the defend-

ant to prove that he, the witness was the person employed by the defendant to do the

work, and not the plaintiff; and this though the witness' (a bankrupt) assignees have

received the money of the defendant; for the record will not be evidence in an action

to recover the money of the assignees. (Wilson v. Gallatly, 2 Carr. & Payne, 467.)

D. having purchased land of R. for which he had not paid, sold part of the land to W,,

from whom he took two mortgages of equal date for parts of the consideration, intend-

ing that one of the mortgages should be assigned to R. to secure the original

consideration of the land, and that it should have priority, pursuant to an arrangement

between R. and D. when the former conveyed. The mortgages were registered con-

currently ; but the one intended for R. was first assigned to him, and afterwards the

other was assigned to S. in good faith for full value. Held, that in a suit by R.

against S. to enforce the priority of the mortgage assigned to R., D. was a competent

witness for him. (Stafford v. Van Rensselaer, 9 Cowen's Rep, 316.) The alleged

assignee of the plaintiff, of a pre-emption warrant in Kentucky, is a competent witness

for the plaintiff to prove that the witness never was entitled to the land in controversy,

and had never made an assignment of the survey purporting to have been made by

him. (Wilson v. Speed, 3 Cranch, 283.) One of two lessees, after the expiration of

the term, is a competent witness for the landlord, to prove that the witness had no

beneficial interest in the lease, but joined in its execution merely as a suret)^ for the

payment of the rent by the co-lessee, who took possession under the lease and occu-
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pied during the term, and that the witness had never occupied the premises. (Jones

V. Clark, 20 John. Rep. 51.) Held in assumpsit lor use and occupation by the land-

lord against the real tenant, who held over under an agreement to continue at the same

rent for which the witness was surety. A tenant who has fully executed the trust, and

re-conveyed the estate to the cestui que trust, is a competent witness to prove the loss

of the trust deed, in an action brought by the cestui que trust, against a third person.

(Bayard's lessee v. Ryerson, (C. C. U. S. N. J. April, 1820, M. S.)—N. B.—In New

York and some other states, this question cannot arise ; for a party may prove the loss

of his own paper ; a fortiori a third person, though interested. An executor who has

accepted the trust and acted under the will, but derives no beneficial interest under it,

is a competent witness to establish it. (Comstock v. Hadlyne Ecclesiastical Society,

8 Conn. Rep. 254 ) Where the plaintiff entrusted the defendant with a sum ofmoney

which he promised to account for and pay over to ihe plaintiff's daughter, but which

he neglected to do, it was held that the husband of the daughter was competent to

testify for the plaintiff, in an action to recover the money. (Jackson v. Ma^o, 11

Mass. Rep. 147.) Where A. and B. signed a joint note to C. for goods sold to A.,

who brought an action against C. for an alleged deficiency in the goods, B. was held

competent to prove that he signed the note as surety only, and not as partner ; for, the

note not being in question, he had no interest in the event of the suit, (Hopkins v.

Smith, 11 John. Rep. 161.) A joint maker of a promissory note, who signed as surety

merely, is a competent witness for the other joint maker, in an action against him by

the payee ; for being a surety, he cannot be compelled to contribute, if the plaintiff

should recover ; and the verdict could not be used in evidence in an action against him.

(Fox v. Whitney, 16 Mass. Rep. 118.) Where a note or bill is specially endorsed, to

be at the risk of the endorsee, the endorser, not being responsible on his endorsement,

is an admissible witness for the endorsee; as where he endorsed it thus ;
" J. H.,

agent ;" (Mott y. Hicks, 1 Cowen's Rep. 513 ;) or thus :
" For value received, I

order the contents of this note to be paid to M. R., at his own risk ;" (Rice v. Stearns,

3 Mass. Rep. 226 ;) or thus :
" Pay J. B. or order, without recourse to us." (Barker v.

Prentiss, 6 Mass. Rep. 430. Where a note was made to J. H. or order, who endors-

ed it thus, " J. H., agent," though nothing appeared to show that he was in fact agent,

it was held that he was not liable as endorser ; that it was a special endorsement, and

equivalent to declaring that the note should be at the risk of the endorsee ; and there-

fore he was a competent witness for his endorsee, in an action by him against the ma-

ker. And one W. H. having agreed with M. (the endorsee) that if he would endorse

the note to R., he (W. H.) on receiving certain glass of the makers, would deliver the

same to M. to hold as an indemnity for his endorsement, and M. having endorsed the

note accordingly ; in a suit by M. against W. H. upon the guaranty, it was held that

J. H. not being liable as endorser, was a competent witness for M. ; but if he had been

liable as endorser, he would not have been competent in either case ; for, in the first

case, if his endorsee should fail in his suit against the makers, he would be liable on

his endorsement ; and in the latter, he would not be indifferent between M. and W. H.

on the ground that W. H. was a surety, and entitled to stand in the place of M., on

paying the debt, and he would thus be liable to one of them, at all events ; for W. H.

would only be liable upon the condition of receiving the glass, as a fund for the pay-

ment of the note, which would bar a recovery by him against J. H. He, the witness,

therefore, could not be liable to W. H., in any event ; but his liability to M. in case M.
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should fail, in his recovery against W. H., would be direct and certain.) Mott v. Hicks,

1 Cowen's Rep. 513.) In an action against the owners of a vessel for unskilful stow-

age of a cargo by the mariners, the master and mariners are competent witnesses for

the owners. The master was released by the owners. But the mariners were not.

(Arnold v. Anderson, 2 Yeates, 93.) l~he tr aster of a vessel, by whom stores had

been purchased, and against whom an action was depending for the price, was held

to be a competent witness to prove the sale and delivery, in an action against the

owner of the vessel. (M'Indoe v. Lunt, 1 Browne, 85.) In an action on a

policy of insurance, the master of the ship owning part of the cargo, which was insured

by other underwriters, who refused to pay until the determination of this suit, was

sworn on his voire dire, and declaring himself disinterested, was admitted as a witness.

(Wallace v. Child, 1 Dall. 7.) Where the defendant had claimed and received a sum

of money from the owner of a vessel, as having been shipped in the vessel of which

the plaintiflF was master, which sum the plaintiflFsubsequently reimbursed the owner,

and brought his action against the defendant, on the ground that the money had

never been shipped in the vessel, nor received by the plaintiff; it was held, that the

owner was a competent witness for the plaintiff ; for although the owner of a vessel

is liable in the first instance for the default of the master, yet having paid the mo-

ney claimed by the defendant, he was no longer liable to him ; and the master, having

voluntarily reimbursed the money to the owner, had no claim upon him. He must be

considered as having acted as the agent of the master, who, by the payment of the

money, had recognized his acts, and discharged him from all responsibility and from

all interest, either as a party or witness. (Cortes v. Billings, 1 John. Cas. 270.) Ac-

tion against the defendant as an underwriter on a valued policy of insurance, effected

on goods shipped on board a vessel which w'as captured on her passage. To prove

the loss and the other facts, the plaintiff offered the deposition of one of the joint own-

ers of the vessel, which was objected to by the defendant on two grounds : first, that

this being a valued policy, it was to be presumed that the freight was included in the

insurance, and therefore the witness was interested ; second, that he was interested to

fix the loss on the underwriters, in order to get rid of the obligation imposed on him by

the bill of lading, to deliver the goods at the port. By the Court. There is nothing

in the first objection, because, whether the freight was covered by the policy or not,

the witness has no interest in the recovery of the plaintiff or his failure, since, if he has

insured the freight, his right to recover cannot be affected. As to the second, should

the plaintiff sue the owners on the bill of lading, the verdict would not be evidence in

favor of the owners. (Ruan v. Gardner, 1 Wash. C. C. Rep. 145 ) So the captain is

competent for the same purpose. (Hicks v. Fitzsimmons, 1 Wash.C. C. R. 279.) Where
an agent effected a policy of insurance for the plaintiff in his own name, on goods ship-

ped on board a vessel which was captured on her passage, and being examined on the

voire dire, said he had no interest in the event of the cause, he was received to testify.

(Ruan V. Gardner, I Wash. C. C. Rep. 145 ) Where a broker lent money and took a

check for his principal, including his commissions in the check, he was held a compe-

tent witness for the principal in an action on the check. The recovery or failure of the

plaintiff would not affect the claim of the broker on him for the commissions. (Mau-

ran v. Lamb, 7 Cowen's Rep. 174.) The authorized agent of the plaintiffs contract-

ed with the defendant, but without disclosing the names of his principals, for a quanti-

ty of goods for the plaintiffs, who brought this action against the defendants for the
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non-delivery of the goods. Held, that the agent had no interest, the plaintiffs (his

principals) having affirmed the contract ; and he was therefore admitted to testify for

the plaintiffs. (Sevvall v. Fitch, 8 Cowen's Rep. 215 ) A consignee of goods, refus-

ing to receive them on his own account, and afterwards selling them as agent for the

consignors, is a competent witness for the consignors, in an action by them against the

purchasers for the price of the goods sold, although he have endorsed the bill of lading

blank ; especially if the plaintiffs, in their declaration, sliould admit him to be agent in

the sale of the goods ; for, in that case, they could not afterwards have recourse to him

as the purchaser. (Brown v. Babcock, 3 Mass. Rep. 29.) Goods were consigned to

W., an auctioneer, to sell. He sold the goods to the defendant, and committed them

to the care of the plaintiff, to be delivered to the defendant on his performing cejtain

conditions. The defendant, by arlifice and without performing the conditions, obtain-

ed the possession. Held, that the auctioneer might be a witness for the plaintiff in an

action for the goods. It was admitted by the court that the auctioneer was liable to

the owner of the goods; but they said that the plaintiff and defendant were equally lia-

ble to the auctioneer ; the former for having parted with the goods contrary to his in-

structions, and the latter because the auctioneer had still the right of property, the

property not having been changed by the fraudulent possession of the defendants ; and

the auctioneer was wholly unconcerned in any suit between the present parties. (Har-

ris v. Smith, 3 Serg. & Rawle, 20.) In N. York, an attorney who appears for a party

in a justice's court, is a competent witness to prove his authority, if by parol ; and to

prove its execution, if in writing, (Caniffv. Myers, 15 John. R. 246. Gaul v. Groat, 1

Cowen's R. 113. Tullock v. Cunningham, id. 256.) An attorney who endorsed

an original writ, according to the practice in Massachusetts, though liable for costs,

is a competent witness for the original plaintiff, in the trial of the action on a writ

of review ; for the liability of the endorser of the original writ cannot be affected

by any judgment on a writ of review which he did not endorse. (Ely v. For-

ward, 7 Mass. Rep. 25.) So, where there are cross actions, the endorser of the

writ in one action may be a witness for the party fur whom he endorsed when

defendant in the cross suit. (id.) S. and T. being connected as partners in a

contract, T. sold out his interest in the contract to S. and subsequently acted as

the agent of S., receiving an allowance of two dollars a day for his services. It

was held, in an action in which S. was plaintiff, growing out of this contract, that T.

was a competent witness for S., having parted with all his interest in the contract.

(Smith v. Allen, IS John. Rep. 245. Clarkson v. Carter, 3 Cowe.n's Rep. 84.) A
partner is a competent witness for his copartner, in an action to recover a penalty for

the violation of a penal statute ; thus, the society of Shakers, although they are part-

ners in interest as to their concerns as a religious community, yet that copartnership

'cannot estend to such a case, and therefore any member would be admissible to tes-

tify for another in a penal action. (Wells v. Lane, 8 John. Rep. 462.) So a stock-

holder in a bank, who has assigned his stock, is a competent witness for the bank, al-

though a provision in the charter, requiring a transfer to be recorded in the books of

the bank, and all debts due from the vendor to the bank to be paid, before such trans-

fer shall be valid, has not been complied with. This provision being intended solely <or

the benefit of the bank, the sale is valid as between the vendor and vendee. (Utica

Bank V, Smalley, 2 Cowen's Rep, 770. Utica Ins. Co. v. Caldwell, 3 Wend. Rep. 296,

S. P.) In an action of assumpsit, grounded not on a promise to the plaintiff's partner=

Vol. I. 16
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ner to the partnership, nor to any implied promise resuUinor from the copartnership,

hut upon the express promise of the defendant to the plaintifi", the partner is a compe-

tent witness. Thus, where A. and B. were jointly interes-ed in an adventure on board

a ship, whicli adventure uas consigned to the niaster for sales and returns, B. not being

known to the master as a partner at the lime of tiie shipment ; and after the ship's de-

parture, A. and B. had agreed to sever their interest in the adventure, and A. had giv-

en a written direction to the master to account with B. for a moiety, and upon the

ship's return, B. showed the written direction to the master and demanded payment of

him, wlio promised B. to pay iiim a moiety of the proceeds, if it belonged to him ; in

an action ofassumpsit by B. against the master for the moiety, founded on tliis expresa

promise, it was held that A. was a competent witness for B. to prove the partnership,

and their agreement to sever their interest, and also the master's confession of the

amount of the profits of the adventure. (Austin v. Walsh, 2 Mi&s. Rep. 401.) Where

a part owner of goods, which were attached as the property of a third person, sold his

share to the other part owner while they were under attachment, who brought an ac-

tion against the attaching officer for the goods, it was held that the former was a com-

petent witness for the plaintiff to prove his title in the property. (Smhh v. Dennie, 6

Pick. Rep. 262.) A dormant partner who, before the commencement of the suit, has

sold to his copartner all his interest in the subject matter of the suit, is a competent

witness for the copartner. Thus, where A. sold to C. a quantity of flour, of which

sale a memorandum was made, and the purchaser afterwards refused to pay for the

flour and take it away, on which A. sold it to another at a less price, and brought his

action for the difference ; B., who, at the time of the sale, was jointly interested with

the plaintiff in the flour, but sold his interest in it to the plaintiff before the commence-

ment of the suit, was held admissible for the plaintiff. (Clarkson v. Carter, 3 Cowen's

Rep. 84.) Where an attorney had collected a debt, in a suit against him by his client

for the money, the debtor was admitted to prove payment to the attorney. (Gifford

V. Coffin, 5 Pick. R. 447.) So, in an action by a surety against the co-surety for con-

tribution, it was held that the principal debtor had no concern in the controversies of

the sureties between themselves, and was therefore competent to prove a settlement

between them as to the debt of the principal. (Leavenworth v. Pope, 6 Pick. R. 419.)

In an action by the assignees of B., a discharged bankrupt, to recover a debt due B.,

it appeared that A., who was ofl'ered by the assignees as a whness. had proved a debt

due him under the commission against B. ; that A. had subsequently been dis-

charged under a commission of bankruptcy, and that his estate would not pay more

than 25 per cent, on the amount of his debts. Held, that his interest depending on

there remaining a surplus of his estate after the payment of his debts, was too remote

and contingent to affect his compency. (Phcenix v. The assignees of Ingraham, 5

John Rep. 412.) But it would have been otherwise, if his estate had not been as-

signed and he discharged ; for in that case he would have had a direct interest to in-

crease the fund for the payment of B.'s de!)ts. (id.) A creditor of a bankrupt is

a competent witness to prove his debt in an action between third j)ersons, in the event

of which he is not interested ; as where, in a real action, the tenant claimed under a

sale by the assignee of a bankrupt, the creditor, on whose debt the commission of

bankruptcy was awarded, was held to be a competent witness to prove his debt, in or-

ner to support the commission. (Farrington v. Farrington, 4 Mass. Rep. 237.) A
creditor in a domestic attachment, wherein the creditors have sold and conveyed
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lands to another creditor under the attachment, and subscribed a receipt for the con-

sideration money, may be a witness in ejectment by the other crediiors to show that a

former sale of the same lands by the debtor was fraudulent. (Erb v. Underwood, 3

Yeates, 172.) Held, though the witness declared, that his receiving of the money

due to him depended on the success of the ejectment suit. Quaere. In ejectment,

one who held an unsatisfied judgment against the plaintiff's intestate, and had taicera

out ^ scire facias, which hid been served on the tenants of the land in dispute, was

held to be a competent witness for the plaintiff, it appearing that the personal property

was much more than sufficient to pay the debt, and there being no proof how the es-

tate had been administered. But if it had clearly appeared that the payment of his

debt depended on the plaintiff's recovery, as that there was no other property except

the land in dispute for the payment of his debt, it seems he would have been incompe-

tent. (Youst V. Martin, 3 Serg. & Rawle, 4-23.) In an action qui tarn, brought to

recover the excess of interest above the legal rate, the borrower, having returned the

loan, and the agreement having been cancelled, is admissible for the plaintiff to prove

the usury. (Pettingall v. Brown, 1 Cain. Rep. IfiS ; and see Commonwealth v. Frost,

6 Mass. Rep. 53.) In Pennsylvania, it has been held iha', a witness, who is liable to an

action by the party for whom he is called, in case he should not recover, but who is pro-

tected from such action by the statute of limitations, is competent. (Ludlow v. Union

Ins. Co., 2 Serg. & Rawle, 119) It was objected in this case, that (he statute of limi-

tations was not an extinguishment of the cause of action against the witness, and he

consequently remained liable and interested. But, per Tilghmaii, C J. " True, it is

not an extinguishment, but it puts it in witness' power to defeat it, and that is sufficient

to take off his interest. If a witness is interested, and the party who produces him of-

fers a release, which the witness refuses to accept, his interest is no longer an objection,

because it is owing to himself that he remains interested. On the same principle, he

ought not to be rendered incompetent by liability to an action wiiich he has the means

of defeating ; there is no reason to suppose that his testimony will be influenced Uy the

fear of such an action." F. S. conveyed all his real estate to the plaiiitiffs, and after-

wards made his will, in which he bequeathed a legacy to M. S., payable out of his real

estate by the plaintiff. This action was brought by the grantees, to obtain possession

of the lands which were in the possession of the defendant, who, on the trial, offered

M. S. to prove the conveyance to the plaintiff fraudulent and to have been unfairly ob-

tained. Held, that she was competent, as on examination of the will, it appeared evi-

dently to have been predicated on the suppoiilion that the deeds were valid, and that the

legacy to the witness could amount to no more than a recommendation, which was

not binding on the plaintiff. (Shaltz's lessee v. Hahn,4 Veates, 299.) Note.—The

objection was that the witness was interested in setting aside the deed, so as to let in

her legacy upon the land.

See also the following cases : Porter v. M'Clure, 1 Hayw. 360 ; .Tacobson v. Foun-

tain, 2 John. Kep. 170 ; and Bridge v. M'Lane, 2 Mass. Rep. 520.

That to disqualify the witness, the verdict must be directly evidence against hirai,

and not indirectly through another ; see Clark v. Lucas, 1 Carr. & Payne, 156, and

per Best, C. J. in Radburn v. Morris, 1 Mo. & Payne, 653, 4.

On this general principle it is that a grantor or veiidor who has conveyed or sold

with express or implied warranty, is not competent for his grantee or vendor to sup-

port the title. (Jackson, ex dera, Caldwell, v. Ilellenbeok, 2 John. Rep. 394. Swift
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V. Dean, 6 id> 523. Moon v. Campbell, 1 Munf. 600. Abby v. Goodrich, 3 Day,

433. Heermance v. Vernoy, 8 John. Rep. 5.)

A witness who is competent to answer any question, ought not to be rejected gen-

erally. (Per Ashurst & Buller, Js., in Bent v. Baker, 3 T. R. 35, 6.) Thus a

witness who is interested to diminish certain items of the plaintiff's demand, but

which are admitted by the defendant, is a competent witness for the defendant, to

disprove other items of the plaintiff's account. (Smith v. Carrington, 4 Cranch, 62.)

Tn New York, however, an interest in any one item of the claim in controversy

disqualifies the witness totally. Thus, in an action of trespass for taking several

articles of personal property, it was held that a witness who was interested in one of

the articles for which the action was brought, could not be admitted to testify as to

any other in which he was not interested ; for having an interest in the event, how-

ever small, he was wholly incompetent. (Gage v. Stewart, 4 John. Rep. 293.

But see Williams v^ Matthews, 3 Cowen's Rep. 252, and Barretto v. Snowden, 5

Wend. 181.)

In M'Veaugh v. Goods, (1 Dall. 62, which vfas an information filed against certain

goods, one Scull was called as a witness for the informant. On being examined on

/»'5 voire «?ire, he stated that he assisted in making a seizure of the goods; and, in

case they were condemned, but not otherwise, he expected some compensation from

M'Veaugh's generosity, though he had received no certain promise of that kind. By

THE CoL'RT. " It nearly concerns the administration of jusUce that witnesses should be

free from evRry kind of bias. It is true that Scull has no positive promise of reward
;

but, we think the expectation which he acknowledges, in case the goods shall be con-

demned, must create such an influence in his mind as renders it improper for him to

give testimony on this occasion." So in Innis v. Miller, (2 Dall. 50,) which was an

action of replevin, the witness, on his «ozVe dire said, that he was a creditor of the

defendant; that he expected, if the defendant recovered, to be paid at least a part of

his debt; and that he did not know that the defendant had any other property than

.

what was involved in the replevin to satisfy him ; but, on the contrarys he believed

that his payment depended on the defendant's recovery. And he was rejected by the

court for the same reasons as stated in M'Veaugh v. Goods.

In a subsequent case, however, in the same state, it was held, that the attorney of

the party, who expected a larger fee in case of a recovery, was competent for his

client. (Miles v. O'Hara, 1 Serg. & Rawle, 32.) And see Griswold v. Sedgwick,

(1 Wend. Rep. 126.) And in Boulden v. Hebel, (17 Serg. & Rawle, 312,) it was

held that the attorney was competent, though he had contracted with the party calling

him for a certain sum in case of recovery, it not appearing that the contract was un-

der seal, or capable of being enforced. In an action against the defendant in an exe-

cution, by a third person, who being a creditor of the plaintiff' in the execution, caused

it to be returned satisfied by an arrangement arounJ, in consideration of the assumpsit

of the defendant to pay him the amount, the sheriff is a competent witness for the

plaintiff. (Caldwells v. Harlan, 3 Monroe, 349, 350.) It was said he could not be

affected by the record, or any thing done in this suit.

In an aciion against a sheriff for not assigning a bail bond taken on mesne process,

to an execution creditor, the debtor being the principal in the bond, is a competent

witness for the defendant. (Newall v. Hoadley, 8 Conn. Rep. 381.)

And see Broussard V. Duhamel, 3 Mart. Lou. Rep. N. S. 11; and Flanagan v.
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Drake, 2 Pox & Smith, 200, 205, 6. In the supreme court of the state of New-

York this rule has been adopted to the full extent laid down in the text. In the case

of Van Nuys v. Terhune, (3 John. Ca3. 82,) the court held the following language :

" The rule by which a witness is excluded on the ground of interest seems to have

fluctuated at different periods ; but on a careful examination of all the authorities, an-

cient and modern, the general rule will be found to be, that if a witness will not gain

or lose by the event of the cause, or if the verdict cannot be given in evidence for or

against him in another suit, the objection goes to his credit only, and not to his com-

petency. Generally, therefore, an interest in the question alone will not disqualify

the witness, but the objection goes to his credit only." And in Stewart v. Kip, (5 John.

Rep. 250 :) " The general rule has been repeatedly recognised by this court, that

an interest in the question is not an objection to the competency of a witness,

but goes to his credit ; and the test to decide whether he may testify, is whether

the verdict can be given in evidence in another suit to be brought against the wit-

ness." And see Lewis v. Manly, 2 Yeates, 200, and Fernesler v. Carlin, 3 Sertr. &
Rawle, 130.

Where an action was brought against the master of a vessel, for negligently run-

ning foul of and injuring the plaintifT's vessel, the owner was admitted as a competent

witness for the defendant. (Case v. Reeve, 14 John. Rep. 79.) And in an action or

reconvention by one owner against the master for negligence, any of the other own-

ers are competent witnesses for the one who claims damages. (Jordan v. White, 4

Mart. Lou. Rep. N. S. 335, 337, 8.) And in an action for the infringement of the

plaintiff's patent for a machine, the question was whether the patent was valid ; a wit-

ness who had used the same machine, and so was liable to an action for an infringe-

ment of the same patent was offered on the part of the defendant, and was held to be

competent. Story, J. says, " It is perfectly clear, that a person having an interest

only in the question, and not in the event of the suit, is a competent witness ; and, in

general, the liability of a witness to a like action, or his standing in the same predica-

ment with the party sued, if the verdict cannot be given in evidence for or against

him, is an interest in the question, and does not exclude him." (Evans v. Eaton, 7

Wheat. 356.) And see the report of the trial of this cause in 1 Peters' C. C. Rep.

223. So where the defendant offered a witness to prove the nature and character of

the machine for which the plaintiff claimed a patent, with a view of showing that the

machine had been in use before the plaintiff's alleged discovery, and consequently to

invalidate the plaintiff's patent, and it appeared that an action in favor of the plaintiff

against the witness for using the same machine was then pending, it was held that he

had an interest only in the question, and therefore was competent. (Evans v. Het-

tick, 7 Wheat. 453.) And where a vessel was libelled for seamen's wages, and the

defence was that certain property shipped on board the vessel had been embezzled,

for which the respondents claimed a right in the master to retain the wages of the

crew by way way of indemnity for the embezzlement, some of the crew were intro-

duced as witnesses for the libellants, and were held to be competent. (Spurr v. Pear-

son, 1 Mason, 104.) So where the defence was that the wages of the complainant

were withheld as a penalty for not rendering himself on board at the hour set down
in the articles, another seaman, who also had a controversy with the owners for the

same offence, was held to be a competent witness for the complainant. (Thompson
V. The Philadelphia, 1 Adm. Decis. 210, 211.)
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In a suit in the admiralty for wages, the master was held a competent witness for

the owners, though the mariners had their election to proceed against him or the

owners. (Lady Ann, Wardell, 1 Edw. Adm. Rep. 235.) And in replevin against

one of two brokers, partners, who took the goods, the partner not sued was held

competent for the defendant. (Duncan v. Meikleham, 3 Carr. & Payne, 172.) And
in case for a libel against a member of a society whose members had mutually agreed

to contribute to all law expenses, though the Ubel was published in the course of the

business of the society, Lord Tenterden strongly inclined to receive another member

as a witness for the defendant. (Humphreys v. Miller, 4 Carr. & Payne, 7.) So

where process was issued against three joint trespassers and two only served, the

other trespasser never having appeared or pleaded, he was held to be an admissible

witness for the defendants ; and the court say that " the incompetency of a witness

on the ground of interest must be confined to a legal, fixed interest in the event of

the suit." (Stockham v. Jones, 10 John. Rep. 21.) So if, after service of process,

the plaintiff proceeds to issue and trial against some without ruling the others to

plead, the latter may be witnesses for the former. (Wakely v. Hart, 6 Binn. 316.)

But quere in those states where the rule is to exclude parties, unless indeed there be

no evidence against those who do not plead.

In trespass, the father of the defendant, (an infant,) by whose order the trespass

was committed, is a competent witness for the defendant; for the son can have no

suit over against him as a co-trespasser, nor for obeying his illegal order. (Alder-

man V. Tirrel, 8 John. Rep. 418. Hasbrouck v. Lown, id. 377, S. P.) And the

rule is general that one co-trespasser, or indeed any joint Avrongdoer not sued, is a

good witness for another. (Curtis v. Graham, 12 Mart. Lou. Rep. 289. Harang v.

Dauphin, 4 id. 27. Duncan v. Meikleman, 3 Carr. tfc Payne. 172. Humphreys v.

Miller, 4 id. 7. Flanagan v. Drake, 2 Fox & Smith, 200, 205, 6. State v. M'Do-
nald, 1 Coxe, 332, 3.) And so where the plaintiff has brought separate actions

against several joint trespassers or wrongdoers, one is competent for the other.

(Johnson v. Bourn, 1 Wash. Virg. Rep. 187. Wilson v. Clark, 1 South. Rep. 385.

Holler V. Ffirth, 2 Penningt. Rep. 723. Reid v. Powell, 2 Murph. 53. Curtis v.

Graham, 12 Mart. Lou. Rep. 239, 290.) See the case of Cuthbert v. Gostling, in

connection with what was said in Flanagan v. Drake, 2 Fox & Smith, 205, 6, by
Bushe, C. J.

In one case it was held, that only one partner being served with process, though

both were sued, the plaintiff might use the one not served as a witness, though he

was not compellable to swear. (Norman v. Norman, 2 Yeates, 154.) But quere of

this, unless it be to prove matter other than the joint liability. (Purviance v. Dryden,

3 Serg. & Rawle, 42.) Yet, in England, in assumpsit against one of two partners,

the plaintitr may call the other. (Fawcett v. Wrathall, 2 Carr. & Payne, 305.

Hall V. Curzon, 9 Barnw. & Cresw. 646.) And one of several contractors is of

course competent against another, on a separate agreement with the plaintiff to pay

him in several proportions, they being individually and not jointly liable. (Taylor

V. Cohen, 12 Mo. 219.)

In an action by a mariner against the owner of a vessel for wages, another seaman
who served on board the same vessel is a competent witness for the plaintiff, though

he may have a common interest with the plaintiff as to the point in controversy.

The objection goes only to liis credit. (Hoyt v. Wildfire, 3 John. Rep. 518 ; and
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see Powell et al. v. Ship Betsey, 2 Browne's Rep. 335.) So where, in an action of

ejectment, the question as to the validity of a will, under which the defendant claimed

as devisee, a co-devisee, not in actual possession, was held to be a competent witness

for the defendant. (Jackson, ex dem. Hogarth, v. Neilson, 6 Cowen's Rep. 248.)

See also, Owings v. Speed, 5 Wheat. 420.

Although a commoner cannot be a witness to support the right of his fellow com-

moner, nor an inhabitant of a particular place to prove a prescriptive right, common
to all the inhabitants of that place, yet one may be a witness to support a right by
prescription, in respect to another's estate, though the witness claim to prescribe for

a like right, in respect to his own estate, upon the same facts he is called to establish.

Thus, the inhabitants of Lloyd's Neck claimed individually by prescription an exclu-

sive right of fishing for oysters opposite their respective farms, in an arm of the sea
;

in an action by one of them for a violation of this right, another, who was interested

as a remainderman, in a farm adjoining the locus in quo^ at Lloyd's Neck, was offered

as a witness for the plaintiff, and held to be competent. (Gould v. James, 6 Cow.
Rep. 369 ; and see Lufkin v. Haskeh, 3 Pick. Rep. 356, and Jacobson v. Fountain,

2 John. Rep. 170.) So in trespass, on the general issue, and a justification by
pleatling common of estovers, a commoner was received for the defendant, to prove a
title to the exclusive possession in liim. (Pearce v. Lodge, 12 Mo. 50.) The rule

excluding the inhabitants of a particular place or town from being witnesses to

establish a right common to all the inhabitants of that place, does not apply to the

case of a public right in all the inhabitants of a state, any citizen of which is a com-

petent witness to estabUsh such right. Thus, in an action of trespass, the plaintiff

claimed by prescription an exclusive right in all the inhabitants of Lloyd's Neck to

fish for oysters opposite their respective farms, in an arm of the sea. The defendant

an inhabitant of the town of Huntington, lying opposite Lloyd's Neck, claimed that

the locus in quo was a free fishery for any of the inhabitants of the state. On the

trial, the defendant offered to introduce other inhabitants of the town of H. to estab-

lish a public right of fishery in the locus in quo, in all the citizens of the state, and
they were held to be competent witnesses for that purpose. The reason for this

distinction is stated to be, that in the case of a prescriptive right in all the inhabitants

of a town or particular place, the right is claimed by them, not in their individual

capacity, but as inhabitants of that particular place or town ; and the right if it

exists at all, depends on residence exclusively. But where a public right in the

inhabitants of a whole state is set up, there is no right of common, no right of fishery

in the inhabitants of one town or place, more than in tliose of any other in the state.

The right set up by the defendant is claimed by him in his individual capacity, and
does not depend at all on residence. The witnesses in this case were no more inte-

rested than any other citizens of the state, or of the United States. And see State

of Connecticut v. Bradish, (14 Mass. R. 296.) The rule is the same, although the

witnesses offered had fished in the same place, and were liable to an action for so

doing, if the plaintiff should succeed in establishing his right ; and the rule is general,

that in trespass quare clausum fregit against one, other trespassers on the locus in

quo, or in other places, the title to which depends on the same question, may be wit-

nesses for the defendant ; for the verdict will not be evidence for or against them,
and their interest, if they have any, is in the question alone, and not in the event of
the suit. (Gould v. James, 6 Cowen's Rep. 369.) The latter question arose in the
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case of Marsh v. Berry, 7 Cowen's Rep. 344.) The plaintiff there brought an

action oi trespass quare clausumfregit against two trespassers, who acted under B.

At the trial, B. was offered as a witness bv the defendant, and it was held that he

was admissible, although liable to an action for the same trespass ; for the verdict

and judgment against the defendants, without satisfaction, would not be a defence in

an action against him. And see Fowler v. Collins, (2 Root, 231,) and Phelps v.
•

Winchel, (1 Day, 269.)

A person who is connected wiih the plaintiff in the same transaction out of which

the action arose, and who has actually commenced an action against the same defend-

ant for the same injury, is, notwithstanding, a competent witness for the plaintiff. (Bliss

V. Thompson, 4 Mass. Rep. 488.) In this case, A. B. and C. held land as tenants in

common, the title to which failed. C. was deputed by A. and B. to settle with the

grantor, who had warranted the title, and received from him the value of the land, on

agreeing to procure from the other grantees a release of the covenants in the deed.

This release he obtained from A. and B., but paid to them but a small portion of the

money he had received from the grantor, representing to them that the grantor was

insolvent, and that he had not been able to obtain from him a larger sum. A. and B.

having discovered the fraud, brought separate actions against C, and the court held

that they were competent witnesses for each other. " No objection," say the court,

on an account of interest, can exclude a witness, unless he be interested in the event of

the suit. In this action the witness had no such interest, and the verdict cannot be

given in evidence for or against him, in any action in which he may be a party ; and

though his demand may arise out of the same transaction, this case cannot be stronger

than that of an action against one underwriter on a policy of insurance, in which an-

other underwriter on the same policy way be a witness for the defendant." See also

Fairchild v. Beach, (1 Day, 266.) So in an action against a certificated conveyancer

for negligence in managing the purchase of an annuity for the plaintiff, a joint pur-

chaser is a competent witness for the plaintiff. (Rolhery v. Howard, 2 Stark. Rep. 68.)

And in a case of Cornogg v. Cornogg's ex'rs, (1 Yeates, 84,) the plaintiff claimed a

specific legacy, devised to him by his father's will. The defence was, that the plaintiff

and the other children and devisees had submitted the distribution of the testator's es-

tate to arbitrators, who had made their award, by which the plaintiff ought to be con-

cluded. The plaintiff contended that the arbitrators had made a prior award, different

from that set up by the defendants, and that, understanding that the arbitrators were

about to re-consider the same and make a new award, the plaintiff, and one Francis,

who had married a daughter of the testator, had revoked the authority of the arbitra-

tors, and directed them not to proceed further. Francis being offered by the plaintiff

as a witness to prove these facts, he was objected to by the defendants, but held com-

petent by the court ; for although he was interested in the question to be tried, yet,

having no interest in the exent of the suit, the objection went to his credit, and not to

his competency.

In an action of ejectment to recover possession of an undivided third part of certain

lands, plaintiff offered to introduce a witness who claimed another undivided third

part of the same premises, but was not in possession ; held, that he was an admissible

witness for the plaintiff. Gibson, C. J., who delivered the opinion of the court, said

that, " Although the case of the witness be, in every point and particular, the case of

the party by whom he is called to testify ; although he expect a benefit from the event

;
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and, in short, allhough he be subject to as strong a bias as can influence the under-

standing and actions of men ; yet, if he be not implicated in the legal consequences of

the judgment, he is competent. The plaintiff having elected to sue alone, what would

the witness gain by his recovery ^ Not possession of his own freehold ; but for tbat he

would be driven to his separate action, in which the verdict in this cause would not be

competent evidence." (Bennett v. Heathington, 16 Serg. & Rawle. 193.) And a ten-

ant by the curtesy is competent for the plaintiff who, as heir at law, brings ejectment.

(Jackson, ex dem. Bradt, v. Brooks, 8 Wend. 426.) So a tenant in dower. (Doe,

ex dem. Nightingale, v. Malsey, 1 Barnw. & Adolph. 439.) But see Gully v. Bishop

of Exeter, (2 Moor. & Payne, 266.) In an action for the recovery of lands, the defend-

ant introduced two witnesses to prove the lines and corners by which he claimed, and

it was objected by the plaintiff that the witnesses claimed land by the same lines and

corners, and were therefore interested to establish them as true ; but the court of ap-

peals of Virginia held that they were not by that circumstance disqualified ; for the

judgment in this cause could not be evidence for them in any other suit in which they

might be parties. They had an interest in the question alone. (Richardson v. Ca-

rey, 2 Rand. Rep. 87. King v. Tarleton, 3 Har, & M'Hen. 473, and Green v. Wat-

son, 1 Bibb's Rep. 105, S. P.)

On the trial of a complaint for flowing the complainant's land by means of a mill-

dam, it appeared that the respondent owned one half of the dam in question, and that'

O., a witness for him, owned the other half. They held m severalty, each owning the

dam on his own side of the stream to the centre. This witness was objected to by the

complainant on the ground of interest. Held, that he was not interested in the event,

and therefore competent. (Clement v. Durgin, 5 Greenl. Rep. 9.)'

In an action of slander, the defendant introduced a witness against whom the plain-

tiff had an action pending for speaking the same words, and he was held competent,

(Fowler v. Collins, 2 Root, 231.) See contra, the previous cases of Bacon v. Minor,

1 Root, 25S ; Merriman v. Way, id. 283 ; Pride v. Peters, id. 331 ; Talmadge v. Nor-

thorp, id. 455 ; the principle of which is overruled by Fowler & Collins and the subse-

quent cases in the supreme court of errors of Connecticut. Thus where, in an action

for a fraud, the plaintiff offered a witness who had similar claim against the defendants

for the same fraud, (Fairchild v. Beach, 1 Day, 266,) and where a witness offered by

the defendant had been connected with the defendant in the same fraudulent acts com-

plained of by the plaintiff, (Phelps v. Winchel 1 Day, 269,) the witness in both cases

were held competent. The court, referring to the previous cases in the superior

court, where the contrary doctrine had been held, said that the error which had crept

into practice was that of mistaking, in certain cases, bias for interest. In this case, the

witness offered was neither to gain nor lose by the event of the suit. The verdict

which his testimony might have affected, could never have been given in evidence for

or against him.

Where a witness was called by the defendant to prove the soundness of a slave sold

by the defendant to the plaintiff, it appeared that the plaintiff had sold the slave to

the husband of the witness, and he had sold her to another person, and it was conten-

ded by the plaintiff that the witness was interested to establish the soundness of the

slave, as her husband might be sued for a fraud in selling the same slave ; but, by the

court, the verdict in this cause, to which the husband of the witness is no party, can-

not possibly ever be given in evidence for or against him in any cause to which he

YoL. I. 17
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shall be a party, and therefore she is clearly a competent witness. (Parler v, M'CIur®,

1 Hayw. Rep. 360 ; contra, Madox v. Hoskins, id. 4, overruled.)

In an action for fraudulently procuring the plaintiff to bet on a horse race, another

who bet on the same side is a competent witness for the plaintiff. (Crisvvell v. Gas-

ter, 5 Mart. Lou, Rep. N. S. 129.)

In an action by the warrantee against the warrantor of title to personal property,

the vendee of the warrantee is a co.mpetent witness for him, especially where he has

settled and paid the witness all damages for the breach of the like warranty to him.

(Armstrong v. Percy, 5 Wend. 535.)

An owner of goods, who permits his agent to sell them as the agent's own goods,

is a competent witness for the agent in an action in his own name for the price,

the agent having paid the owner for the goods. (Outwater v. Dodge, 6 Wend.

397.)

It was held in Fitch v. Hill, (11 Mass. Rep. 286,) that the vvife might be a witness

for the plaintiff, although her husband had guarantied the recovery of the demand sued

for. But quere. .,

In chancery, where a bill was filed against several persons, but no relief was prayed

against some of them, those against whom no relief was sought were held competent

witnesses for the others. (M'Donald v. Neilson, 2 Cowen's Rep. 139.) So if it ap-

pear that some, made defendants in the bill, have no interest in the controversy.

(Warren v. Sproule, 2 Marsh. Kent'y Rep. 529.)

There must be a legal and fixed interest, a certain benefit, in order to disqualify a

witness. (Stockholin v. Jonea, 10 John. Rep. 21. Marquand v. Webb, 16 John. Rep.

89.) A remote or contingent interest affects his credit only. (Stewart v. Kip, 5

John. Rep. 256. Falls v. Belknap, 1 John. Rep. 491. Per Kent, J. in Baker v.

Arnold, 1 Cain. Rep. 276. Peterson v. Willing, 3 Dall. 508. Phelps v. Hall, 2 Tyl.

399. Carman v. Foster, 1 Ashm. Rep. 133. M'Call v. Smith, 2 M'Cord's Rep.

376, per Johnson, J. Pralt v. Flowers, 2 Marl. Lou. Rep. N. S. 333, 4. Ten Eyck

V. Bill, 5 Wendell, 55.)

To disqualify a witness because the verdict will be evidence against him, it must be

directly so ; and not against another, a record against whom would be evidence over

against the witness. Thus in an action against a sheriff for a false return oi nulla bo-

na, the servant of the deputy, who had charge of certain goods levied on, but who let

them go, was held competent for the sheriff, though he would not be in an action by

the sheriff over against the deputy ; and though the record in the action now pending

would be evidence against the deputy, and thus over against the servant. (Clark v.

Lucas, 1 Carr. & Payne. 156.) So, if the witness be interested as vendor, the verdict

must be evidence against him as immediate vendor ; not first against A., who may re-

cover over against the witness as a remote vendor. (Per Best, C. J. in Radburn v.

Morris, 1 Mo. & Payne, 653, 4.) In an action against a sheriff for a false return of

nulla hona, the party against whom the execution issued is a competent witness for the

plaintiff, to show that the witness has property sufficient ; for a recovery against the

sheriff will not necessarily bar a further proceeding against the party. (Taylor v. The

Commonwealtli, 3 Bibb, 356.) The liability of rateable inhabitants has often been

held to raise too remote and contingent an interest to preclude their being witnesses

' for the town, e. g. in actions on bastardy bonds, (Falls v. Belknap, 1 John. Rep. 491,)

and in qui tarn actions for penalties. (Corwein v. Hames, 11 John. R. 76. Blood-
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good V. Overseers of Jamaica, 12 id. 285.) This wass formerly held otherwise in Eng-

land as to rated, though not as to rateable inhabitants, or those liable to be rated. But

the former are now competent by stat. 54, Geo. 3, c. 170, s. 9, set forth 1 Mann. &
Ryl. 670, note, and cited post, 128. (Marsden v. Stansfleld, 1 Mann. & Ryl. 669 ; 7

Barnw. & Cresw. 815, S. C.)

Where the plaintiff, being indebted to the witness, promised him an order on the

fund in question when recovered, this was held not to render him incompetent ; other-

wise, it seems, where an order is given. (Ten Eyck v. Bill, 5 Wend. 55.)

Where, in an action against a sheriff for the default of his deputy, the question was

•whether the execution had been delivered to the deputy in due season, the plaintiff of-

fered the attorney who issued the execution as a witness to prove the delivery. To his

admission the defendant objected that the attorney must answer to the plaintifffor his

negligence, if the execution was not delivered in due season. But, held, that his inter-

est was too contingent and remote to affect his competency. (Phillips v. Bridge, 11

Mass. Rep. 242.) And in an action against the sheriff for the escape of the defendant

in an execution, the latter is competent for the sheriff. (Waters v. Burnet, 14 John.

Rep. 362.) On the defence of lunacy to an action on a bond, the lunatic's creditors are

competent for him, unless indeed where both the plaintiff and creditors have judgments

for their respective claims, or the like, and the event may thus let in specific liens of

creditors. (Hart v. Deamer, 6 Wend. 497.) And a creditor of a decedent's estate

was received as a witness in behalf of the estate, to protect it against a recovery which

would diminish the fund, he stating that he believed the estate amply sufficient to pay

all debts. (Thompson v. Chauveau, 6 Mart. Lou. Rep. N. S. 458 ; and see Hewes v.

Lauve, 6 Mart. Lou. R. 1st series, 592.) In an action on a mortgage bond, a subse-

quent mortgagee is competent for the defendant ; for that the judgment will be levied

on the land, depends on the contingency of a defect in the personal property ; other-

wise, had the suit been directly on the mortgage. (Enters v. Peres, 2 Rawle, 279.)

In an action against the principal, the surety is a competent witness for the former. (Ba-

ker V. Briggs, 8 Pick. 122.) The interest of witnesses to a will which devises for the

benefit of a church and school, to be formed by persons residing in a particular place,

the devise to take effect after the death of another, they residing in that place when

the will is executed, is contingent ; for the institutions may not be formed, or, if form-

ed, the witnesses may not be members, or in any way benefitted, and they may neither

survive nor reside in the place, so that the devise can take effect as to them. (Havves

V. Humphrey, 9 Pick. 350.)

- Tn replevin for a negro, held no objection to a witness for the plaintiff, that he had

formerly been the plaintiff's guardian, and once had the negro in possession. (Watts

V. Garrett, 3 Gill & Jahn. 355.)

The liability of an assignee of a chose in action to pay the defendant's costs is too

remote to disqualify him as a witness for the plaintiff, if his interest be otherwise re-

moved, e. g. by assignment over to a third person, although he may have commenced

the action himself; for his liability is contingent. (Soulden v. Van Rensselaer, 9 Wea-

dell, 293.) •

The plaintiff declared that the defendant, knowingly and fraudulently, induced the

plaintiff to enter into a copartnership with J. B., representing him to be solvent, when

ia fact he was utterly insolvent and owed the defendant a large amount, and that the

defendant, after the copartnership was formed, procured J. E. fraudulently to make
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notes under the partnership name, for debts from him to the defendant before the part-

nership, whereby the plaintiff was ruined in his circumstances ; and offered J. B. to

prove these facts. Held, admissible on the ground that he would have no right to

share in the damages which might be recovered by the plaintiff in this suit; nor would

the judgment in this suit be a bar to an action by the plaintiff against the witness for

^he frauds complained of; and although the amount recovered in this suit might pos-

sibly go to mitigate the damages in an action against the witness, yet such an

interest was too contingent and uncertain to exclude him. (Bean v. Bean, 12 Mass.

Rep. 20.)

But the uncertainty whether the judgment loill he used against the witness will

not make him competent. His competency does not depend on the certainty of

using the evidence against him hereafter: but on the certainty, that it may be used,

if wanting. (Per Mills, J. in Lampton v. Lampton, ex'rs, 6 Monroe, 619; and

vid. Wallace's ex'rs v. Twyman, 3 J. J. Marsh, 461 ; and Collett v. Wiley's heirs,

2 Bibb, 467.)

In an action against a sheriff for the escape of a prisoner in execution from

the jail liberties, the deputy sheriff and jailer who had taken the bond for the

liberties, was held to be competent for the defendant. (Stewart v. Kip. 5 John.

Rep. 256)

So, where a bill was filed against several persons, but no relief was prayed except

against one, the defendants against whom no relief is sought, are competent witnesses

for the other defendant. (M'Donald v. Neilson, 2 Cowen's Rep. 139.) Whether a

decree could pass against- the defendants who were admitted as witnesses is extremely

doubtful; but admitting that ii might, it would still be a contingent liability, and there-

fore not such an interest as will disqualify a witness. See also Beebs v. The Bank of

New-York, (1 John. Rep. 529.)

K. and another, as the agents of W. and F. gave a note to C. for merchandize, in

which K. was interested ; C. brought an action on the note against W. and F., alleging

it to have been made by them, by the procurement of their agents. W, and F. also

had an action depending against C. for damages on the same goods for which the note

was given, and it was agreed that whatever damages W. and F. might recover should

be set off against the note. Jt was held that the interest of K. in the suits between W,
and F. and C. was too remote to exclude him from being a witness ; and that the ob-

jection went to his credit, and not to his competency. (Willings v. Consequa, 1 Pet.

C C. Rep. 301.) In this case it was contended by C. who objected to the competency

of the witness, that being interested in the goods purchased, he was a dormant partner

of W. and F., and that if W. and F should not succeed in recovering against C. dama-

ges sufficient to discharge the note, and if W. and F. should be unable to pay it, the

witness would be liable to be sued by C. as such dormant partner, and be compelled to

pay all that should remain due on the note ; and that he was, therefore, interested to

increase the damages in this suit. But it was held, that a recovery against a part of

the persons jointly liable to pay, would be a bar to any future action to be brought

against all the joint debtors, and if an action should be brought againSt K. alone, he

might plead the non-joinder of the others in abatement, and so defeat the action. He
was therefore not interested in that point of view. It should be observed, that he had

been released by the plaintiffs, W. and F., and so was not liable to them for coi»-

tribution.
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Where a witness was a partner of the attorney of the plaintiff, interested in the costs,

nd pTobably expecting higher fee as counsel, in case of success ; it v/as held that his

interest was too uncertain and contingent to affect his competency. (Griswold v.

Sedgwick, 1 Wend. Rep. 126 ; Miles v. O'llara, 1 Serg. & Rawle, 32, S. P.) In this

latter case the attorney was sworn ; and in an older case it was held that the counsel

of the party was competent, although his judgment fee depended on his success.

(Newman v. Bradley, 1 Dall. 240.) The reason of this decision is not stated, and it

is difficult to perceive why the witness was not incompetent, if, as the case states, his

judgment fee depended on the event of the cause. In Massachusetts and New-York

it has been freq-ienily held, that the attorney was not competent, when he was liable,

as he is in cerlain cases in those states for costs. (See Chadvvick v. Upton, 3

Pick. Rep, 442. Brandigee v. Hale, 13 John. Rep. 125. Chaffee v. Thomas, 7

Cowen's Rep. 358.) Agents are admitted from necessity, but that necessity cannot

exist in regard to the counsel of the party.

The defendants and R, conveyed lands to the plaintiff, and also certain privileges of

using water on otber lands belonging to the grantors. Subsequently R. sold his share

of the land remaining to them to the defendants, who, by erecting dams, obstructed

the water, and injured the plaintiff, for which he brought his action. R. was held a

competent witness for the defendants, having no interest in the land, and not having

participated in the defendant's act. (Revere v. Leonard, 1 Mass. Rep. 91.)

Where a devise of lands to A. provided that if he aliened the lands to any other than

certain persons named in the will, he should pay one-fourth of the value of the lands

devised, to the testator's residuary legatee, in an action between A. and one claiming

a title paramount to the devise, it was held that the residuary legatee was a competent

witness for the plaintiff. (Lessee of Galbrailh v. Scott, 2 Dall. 95.)

In an action by a wife's trustee to recover moneys belonging to her, and vested for

her separate use, her husband was held a competent witness for her, for his interest

was contingent. (Richardson v. Learned, 10 Pick. 261.) But quaere whether this

case can be supported; and especially on the principle not adverted to there, that the

husband shall not be a witness for the wife. She was the ce^^JM jtie Zrwsf, the real

party, and yet her husband was received to testify for her.

Although the verdict may noi affect, in another suit, the person offered as a witness,

yet wherever the verdict may create a new responsibilty, which the law would re-

cognize and render available, in favor of or against the witness, or increase or de-

crease an existing one, he onght to be rejected. (Per Gibson, J. in Conrad v. Keyser,

5 Serg. & Rawle, 371, and see Eillhouse v. Smith, 5 Day, 432.) The plaintiff pro-

mised the witness, his vendee, that if any one succeeded in obtaining his land on the

Wallace contract, which the plaintiff was contesting in the suit, he would make a de-

duction from the agreed price. The witness was held incompetent for the defendant.

(Robinson v. Eldridge, 10 Serg. & Rawle, 140, 143.) In an action against one who

became surety to stay execution, the principal is not a competent witness for the de-

fendant. (Milliken v. Brown, 10 Serg. & Rawle, 188.) The defendants' intestate

had promised to pay back to the plaintiff the amount of a bond against R., if the plain-

tiff failed in any attempt to set it off against R. In a suit brought on the ground that

it was disallowed as a set off, held that W. who was a surety in the bond, was not a

competent witness for the defendants; for their success would prove that the bond

had been paid by a set off; and their failure would, as a consequence, subject the
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witness as a surety at their suit. (Reigart v. Hides, 14 Serg. & Rawle, 134.) One

who has given his bond and judgment as collateral security for an endorser, is not

competent for him. (Sterling v. Marietta, &c. Trading Co., 11 Serg. & Rawb, 179 )

In assumpsit bv tbe county treasurer, for taxes paid to his agent, by B. the person as-

sessed, he was held incompetent for the plaintiff. (Hayes v. Grier, 4 Binn. 80.) In

assumpsit for use and occupation, C, the plaintiff's witness, swore that the plaintiff

had demised to him, the lease not being yet ended. Held he was incompetent to prove

that he had let the defendant into possession ; for the plaintiff's recovery woald dis-

charge him of so much as should be recovered. (Hodgson v. Marshall, 7 Carr. &
Payne, 16.)

In an action by a lessee for market toll, whether one who has refused to pay toll,

be a witness for the defendant, quere ; for the verdict may be evidence against him.

(Laucum v. Lovell, 6 Carr. & Payne, 437.)

That a vendor of goods is not competent to support the title of his vendee, on ac-

count of his implied warranty, we saw ante, note 87. There are various other cases

to the same effect, as also in regard to an express warrantor nf goods or land. (Mock-

bee's adm'r v. Gardner, 2 Harr. & Gill, 176. Giese v. Thomas, 7 Har. & John.

458. Hale v. Smith, 6 Greenl. 416. 420. Harwood v. Murphy, 4 Halst. 215. Per

Nott, J. in Duncan v. Bell, 2 Nott & McCord, 153, 156. Lowrey v. Summers. 7

Halst. 240. Brewster v. Curtis, 3 Fairf. 51. Baxter v. Grahim. 5 Watts, 418.

Saunders v. Addis, 1 Bail. 49, 50. Richardson v. Dorr, 5 7erm. Rep. 9. Swisher's

lessee v. Williams' heirs, 1 Wright, 754 ) But it should be loted that the doctrine

of implied warranty of title does not extend to sales by sheriffs, executors, administra-

tors and other trustees, who are therefore competent. (Stone v. Pointer, 5 Munf.

287. Brent v. Green, 6 Leigh, 29. Mockbee's adm'r v, Gardner, 2 Harr. & Gill,

176. Petermans v. Laws, 6 Leigh, 523, 529.) Though they may make themselves

liable by an express warranty. (Richardson v. Dorr, 5 Verm. Rep. 9, 17.)

In assumpsit, a witness offered by the defendant was held incompetent to prove

that he the witness had paid the debt for the defendant, by drawing an order on the

plaintiff in favor of the defendant, which was accepted by the plaintiff as payment.

(Huntington v. Champlin, Kirb. 166.) Quere ; for the record would not be evidence,

for or against the witness. All his rights would still depend on other proof as be-

fore.

Indemnitors of an officer levying on goods under their respective executions are not

competent for him in an action for the levy. And it was held that a direction by them

to levy on specific goods, raised a contract of indemnity ;
and neither was, therefore,

competent, though his debt were afterwards satisSed out of other estate. (Bulkley

V. Richards, Kirb. 203.) But an indemnitor against neglect to serve an execution

was held competent ; for his contract is void for the illegal consideration. (Hodson

V. Wilkins, 8 Greenl. 113.)

In a suit to recover of B. on the ground of a lien by the plaintiff on money in the

defendant's hands for a debt of A. due to the plaintiff, A. was held incompetent as a

witness for the plaintiff. (Alsop v. Magill, 4 Day, 42.)

In ejectment [disseisin] by one tenant in common, held that another was incompe-

tent for for the plaintiff. (Barret v. French, 1 Conn. Rep. 354.) Reasons given by

Swift, Ch. J., p. 364, which compare with ante, note 96, p. 116, a case contra with the

reasons by Gibson, Ch. J. there given, and Nass v. Van Swearlngen, 7 Serg. &
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Rawle, 192.) Swift, C. J. says—" One tenant in common recovers for the benefit

of the whole." So a tenant in common with the defendant cannot he a witness for

him. (Den, ex dem. Rogers v. Mabe, 4 Dev. 180, 196.) At p. 197, the same rea-

son is rriven as by Swift, C. J., supra. So it was held that the defendant's setting up

an outstanding title in A. and B. neither of these were competent as witnesses in sup-

port of if. (Lodge V. Patterson, 3 Watts, 74.) A tenant in common with the de-

fendant is admissible, e. g. a co- devisee.

In a scire facias against the defendant as the debtor of A. to compel the defendant

to pay to the plaintiff his judgment against A., the defendant contended that he owed

'.he debt in question to one P.. in his own right. The plaintiff insisted that it was

due to P. in trust for A., and the wife of tbe latter was held incompetent as a witness

for the defendant ; because, though her husband A.'s interest was balanced as to the

principal sura, yet he was moreover liable to the plaintiff for costs. (Beach v. Swift,

2 Conn. Rep. 269, 275.) On a bill filed by the principal, for relief against a judg-

ment on a bond, the surety in the bond is not a competent witness for him. (Shelby

V. Smith's heirs, 2 A. K. Marsh. 508.) In an action by a town treasurer on collec-

tor's bond given to his predecessor for moneys received by the collector, the defend-

ants produced the receipt of the plaintiff's predecessor for the money. Held, that

the predecessor was not a competent witness for the plaintiff. It was likened to an

endorser offered as a witness for the endorsee, against the maker. (Pingree v. War-

ren, 6 Greenl. 457.) In a suit commenced by attachment of the defendant's land, the

defendant's grantee pending the suit is not competent for him. (Schillinger v, Mc
Cann, 6 Greenl. 364.) The party injured is not a competent witness for the state, in

a prosecution for a forcible entry and detainer under a statute ; for, on a conviction,

he is entitled to restitution. (State v. Fellows, 2 Ilayw. 340.) In assumpsit by a

levying ofiicer against a receiptor of property, who left it with the person against

whom the attachment issued, the latter was held incompetent as a witness for the de-

fendant, because he was bound to indemnify him, not only against damages, but all

costs. (Davis v. Miller, 1 Verm. Rep. 9, 13 ) One who has contracted to pay a

part of the costs of the suit, if the plaintiff should fail, is incompetent as a witness for

the plaintiff. (Lowrey v. Summers, 7 Halst. 240. Bell v. Smith, 7 Dowl. & Ryl,

846 ; 5 Barn. & Cress. 188, S. C. Benedict v. Brownson, Kirb. 70.) One owing

taxes turned out a cow to the collector, as his own. Held, that he should be holden

to warrant the title, and was therefore incompetent as a witness for the collector, in

an action of replevin against him, by one claiming to be the true owner. (Brewer v.

Curtis, 3 Fairf, 51, 53.) In an action by the assignee of a bail bond, the sheriff (the

assignor) was held incompetent for the plaintiff, the court saying that he was a war-

rantor by implication, that the bond was regularly taken, and executed properly.

(Baxter v. Graham, 5 W^atts, 418, 19.) In assumpsit for work and labor, the defence

was, that 100 dollars had been paid by the defendant on the demand in question ; to

which the plaintiff answered, that the one hundred dollars had been paid by the de-

tendant, not on the demand in question, but was paid to the plaintiff to reimburse him
that sum paid by him as a second endorser of a note of 300 dollars. This note, he

averred, was made by the now defendant, and endorsed first by one W., and then by

the plainiiff, both endorsements being for the defendant's accommodation ; that the

note being protested, the now plaintiff paid 100, and W. the other 200 dollars. W.
being offered by the plaintiff to prove that the 100 dollars in question was intended
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and applied by the defendant to satisfy the same sum so paid by the plaintiff", as en-j

dorser, and having disclosed his situation in respect to it, on his voire dire, was

held incompetent, because such an application of the payment, sealed by the ver-

dict and judgment, would discharge himself as first endorser for so much. (Rhodes

V. Lent, 3 Watts, 364. In an action against a town for special damage arising from

the non-repair of a bridge, the surveyor of highways in the district where the bridge

is situate, is an incompetent witness for the defendant. (Yuran v. Inhabitants of Ran-

dolph, 6 Verm. Rep. 369, 373.) Whether, on trial, for a capital off'ence, one entitled

to an estate expectant on the prisoner's death, be a competent witness against him]

Quere. (State v. Kimbrough, 2 Dev. 431, 8, 9.)
\

A direct interest merely in the costs, renders the witness incompetent. (Lowry VJ

Summers and Bell v. Smith, supra. Beach v. Swift, 2 Conn. Rep. 269, 275, also

stated supra. Barnwell v. Mitchell, 3 Conn. Rep. 101, 5, 6. Bill v. Porter, 9 id. 23,

29. Seymour v. Plarvey, 11 id. 275.) In case for a false return to the plaintiff's fi.

fa. the sheriff defended, on the ground that he had properly applied the proceeds

of goods, partly on a prior fi. fa. of A. and B., and partly in paying the debtor's land-

lord his rent. Although B. assigned, and was released as between him A. and thd

sheriff, he was still held incompetent, because he was a real party, liable over to the

plaintiff for costs. (Quere of this, since Miller v, Adsit, 19 Wend. 672.) And as to

the landlord, it was doubted whether he was not competent, although a different opin-

ion was entertained at N. P. in England, 3 Camp. 593. (Benjamin v. Smith, 12

Wend. 404, 406, 7.)

In an action against the principal alone, the surety is not competent for the defend-

ant. This was said in Cochran v. Dawson, 1 Miles, 278, 9. But quere. In trespass

against the sheriff for levying, the surety in a bond to indemnify him, is not a compe-

tent witness for the defendant. (Terry v. Belcher, 1 Bail. 568, 571.) In trover, one

claiming the property as delivered to him and the defendant under a contract by the

plaintiff to deliver it absolutely in payment to them, but the plaintiff claiming that the

delivery was on a condition not fulfilled, and taking this as the ground of his action,

such joint claimant is not a competent witness for the defendant. (Caldwell v. Cole,

1 Shepl. 120.) In assumpsit for goods sold, a witness ior the plaintiff said he receiv-

ed the goods from the plaintiff, on account, and in pursuance of directions by the de-

fendant ; but it appearing that the goods never came to the hands or use of the de-

fendant, the witness was rejected as incompetent. (Winslow v. Kelley, 3 Fairf 513.)

In trespass and plea of a right of way for all the inhabitants of M., one of the inhabi-

tants is not a competent witness to prove the plea. (Odiorne v. Wade, 8 Pick. 518.)

In trespass against a deputy sheriff, for attaching and selling horses, &c. at the suit of,

and by direction from, seveial creditors under their several and respective process,

one of them, though his suit be discontinued, is still incompetent ; for though it may
be doubtful whether he be an indemnitor, yet by losing the property he loses a fund

which will pay the expenses of the sale. (Boyden v. Moore, II Pick. 362, 366.)

But he was, beside, an indemnitor by joining in the request. (Buckley v. Richards,

supra.) It seems, that in a suit against the administrator, the heir is not a competent

witness for the defendant, in a case where the exhaustion of the personal assets is

necessary, before the plaintiff can resort to the real estate. (Scott v. Young, 4 Paige,

542.) In assumpsit by a bank for alleged overdrawing by the defendant, through the

carelessness of the cashier, the surety of the cashier was rejected as an incompetent
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witness for the plaintiff, as a recovery would diminish pro tanto his liability as surety.

(State Bank v. Littlejohn, 2 Dev. 381.) The defendant in ejectment having taken a

conveyance of the locus in quo under an agreement to pay the debts of A. and B.,

their creditor is not a competent witness for the defendant. (Paull v. Mackey, 3

Watts, 110, 124.) In case for a nuisance on the defendant's land by damming and

flowing water back upon the plaintiff, it was held that one who, pending the suit, pur-

chased the land and succeeded to the defendant's right of possession, was not a com-

petent witness for him ; and so of one who is special bail for the defendant in a subse-

quent action for continuing the nuisance ; for the record would be evidence against

the first in respect to his privity of estate, and against the principal of the bail in re-

spect to the identity of parties and subject matter. (Miller v. Frazier, 3 Watts, 456,

8, 9.) In assumpsit by a legatee to charge the estate of one out of two execu-

tors, because assets had come to the hands of the former, the other executor

is not a competent witness for the plaintiff. (Doebler v. Suavely, 5 Watts,

225, 8, 9.) In trespass de bonis, &c. a witness offered by the plaintiff had pur-

chased the goods from the defendant with condition not to pay, if the defend-

ant failed to establish his title in the action ; and w-as therefore rejected as in-

competent. (Jones v. M'Neil, 2 Bail. 466, 471, 473, 473.) In assumpsit for

money received under pretence of being the plaintiff's assignee of a debt, (he debt-

or was held incompetent as a witness for the plaintiff. (Penniman v. Patchin, 5 Verm.

Rep. 346, 354.) In an action by the vendee on a warranty that a vessel was sea-

worthy, the plaintiff offered the master to prove her not so, in consequence of which

she was lost while under his care. Held incompetent. (Newbold v. Wilkins, 1 liar-

ringt. 43.) In ejectment, one who occupies a part of the premises in question, though

not a party, is not a competent witness for the defendant ; for one result of a recovery

would be a liability of the witness for mesne profits. (Boyer v. Smith, 5 Watts, 55.

See Doe v. Preece, 1 Tyrwh. 410.) The defendant holding as lessee under the wit-

ness, the latter is of course not a competent witness for the defendant. (Tindal, C. J.

in Doe, ex dem. Bath, v. Clarke 3 Bing. N. C. 429.)

We saw ante, note 90^, that in ejectment by a grantee with general warranty, who

had never heen in possession, his grantor was said to be competent for him ; because,

though he might fail, it would not be a breach of the warranty, which can only be bro-

ken by ouster from a possession actually taken. The contrary was held in Randolph

V. Meek, Mart. & Yerg. 58, 61. The court rely on Hamilton v. Cutts, 4 Mass. Rep.

349, and Duval v. Craig, 2 Wheat. 46, 61, 2.

In the case of Briggs v. Crick, (5 Esp. Rep. 99.) it was held that the former pro-

prietor of a horse, who had sold with warranty of soundness, was, in an action against

his vendee on a like warranty, competent to prove the soundness without a release, as

9. witness for his vendee. (Baldwin v. Dixon, 1 Mood. & Rob. 59, S. P. Duncan v.

Bell, 1 Nott & McCord, 153, 156, S. P. Lightner v. Martin, 2 McCord, 214, S. P.

Per Harper, J. in Johnson v. Harth, 2 Bail. 185, S. P.) But Alderson, J. held con-

tra in Biss v. Mountain, 1 Mood. & Rob. 302 ; and see ante, note 87. The cases

cited in these notes are those of a warranty of title. The reason given in Biss v.

Mountain was, that the effect of a verdict for the defendant would be to relieve the

witness from an action at his suit ; a result obvious enough if unsoundness in the

hands of the witness be in issue. If it confessedly occurred after he had parted with

YoL. 1. 18
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the horse, the verdict could in no event affect the witness. See per Harper, J,, tri

supra.

When a suit is commenced by attaching property v.-hich the debtor has sold after

the levy, though with waranty, the vendee is not a competent witness for the defend-

ant in the cause, even though he may have sold to another with warranty. The re-

sult of the suit may deprive his vendee of the specific property, and he vs'ould be lia-

ble on his warranty ; and the court in Maine will not allow that his interest shall

stand balanced by his remedy over against his own warrantor. (Kendall v. Field,

2 Shepi. 30.)

It is not necessary in order to render a witness incompetent, that the record in the

pending cause should be evidence for or against him in a subsequent suit. It is

enough that a decision of the cause in favor of the party calling him will prevent the

witness' liability to a subsequent suit. See the several cases cited by Chancellor

Walworth, fi Paige, 81. Accordingly, where iwo of three copartners in a mercantile

nrm sold and assigned all the partnership properly and effects to W., their copartner,

and D. W., as his surety, joined with him in a bond to B., one of the retiring part-

ners, to pay the debts of the firm, and indemnify him against any liability on account

of such debts; and a bill in chancery was afterwards filed by W., as such assignee,

against S., to recover a demand claimed to be due from him to the firm, and also to

bar a claim against the firm on the part of S., which he by his answer alleged to be

due and claimed to have allowed to him against the copartnership ; held that D. W.
was not a competent witness for the complainant, to establish his claim against S.,

and to disprove the claim set up by the latter against the firm ; as a decision in favor

of the comj)lainant establishing or increasing the amount of the company claim against

S., or diminishing the amount of the claim sought to be offset by the defendant, would

discharge or diminish the liability of the witness on the indemnity bond pro lanto.

(Woods V. Skinner, 6 Paige, 76.) Quere. Would not the witness be competent as

having a remedy over against his principal for whatever he might have lost by a

decree against his surety, within the principle of Benedict v, Hecox, 18 Wend. 4901

We have adverted to this principle several times in the course of these notes.

NOTE 97—p. 119.

Lafon's ex'x v. Gravier, 1 Mart. Lou. Rep. N. S. 243. 246. Thus a vendor with-

out warranty may be received to support the title of his vendee. (Major v. Deer,

4 J. J. Marsh. 586.) So a witness who stands by and allows another to sell goods

belonging to the witness in the other's name, is competent to prove the sale, in

assumpsit by the vendor for goods sold, the witness having agreed to look to the

vendor for the price, and having received the money. (Outw^ater v. Dodge, 6

Wend. 397.)

A. and B. having become sureties for C, he executed to them certain promissory

notes as an indemnity. A. and B. afterwards commenced suits on these notes, and

attached C.'s property : whereupon W., a creditor of C, agreed with A. and B. that

if they would discharge their attachments, he, W., would not sue C. within one year.

A. and B. accordingly discharged the attachments. W. having commenced an

action against C, within the year, in an action by A. and B. for a violation of the
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agreement, held that C. was a competent witness for them. (Boardman v. Wood,

3 Verm. Rep. 570.) A father and mother were admitted as competent witnesses for

their daughter, to prove that the father liad given her a negro slave ; and tliis against

the claim of the father's creditor, who had taken the negro in execution as the father's

property. (Smith v. Littlejohn, 2 M'Cord, 362.) A witness is not incompetent

because he is in the service of the party calling him, or of the other party. (Lafon's

ex'x V. Gravier, 1 Mart. Lou. Rep. N. S. 243. Finlay v. Kirkland, 9 Mart. Lou.

Rep. 463.) A father-in-law may be a witness for liis son-in-law. (Bernard v. Vig-

iiaud, 10 id. 4S2.)

On a bill of foreclosure, the plaintiff's grantor, v/ho had conveyed the premises to

. a third person, with covenants of seisin and warranty, was held to be a competent

witness to prove the plaintiff's title; as a decree in chancery taking away an equity

of redemption, can be no evidence in a court of law, and between other parties, of a

breach of the covenant. (Beers v. Broome, 4 Conn. Rep. 247.) In an action for

contribution between the sureties of a collector of taxes, for money paid by one of

them without suit, the town treasurer is a competent witness to prove the collector's

delinquency. (Nason v. Read, 7 Greenl. 22.)

NOTE 98—p. 134.

Comstock V. Hadlyne Ecclesiastical Society, 9 Conn. Rep. 254. Scott v. Ship-

herd, 3 Verm. Rep. 104. Butler v. De Hart, 1 Mart. Lou. Rep. N. S. 184. Jordan

V. White, 4 id. 335. Martial v. Catteral, 5 id. 276. Webb v. Alexander, 7 Wend.

231. Robertson v. Nott, 2 Mart. Lou. Rep. N. S. 122. Pratt v. Flowers, id, 333,

4. Duplaniier v. Randolph, 3 Mart. Lou. Rep. 1st series, 194. Menendez v. Syn-

dics of Larionda, id. 256. And see Villere v. Armstrong, 4 Mart. Lou. Rep. N.

5. 2L
One who has sold goods as the agent of another upon a del credere commission, is

not a competent witness for the principal, in an action in. the name of the principal,

against the purchaser, for the price, notwithstanding the principal may have released

the agent or factor. (New York Slate Co. v. Osgood, 11 Mass. Rep. 69.) But

quere. The general rule of law is, that a sale by a factor or agent creates a con-

tract between the owner and the purchaser, and this rule equally holds in the case

of a factor who acts under a del credere commission, subject to the right of the owner

to look solely to the factor, if he choose. (Scriinshire v. Alderton, Strange, 1182;

et vid. Drinkwater v. Goodwin, Cowp. 251, 2 ; Livermore on Agency, 281, 2, 3
;

Leverick v. Meigs, 1 Cowen's "Rep. 645, per Woodworth, J. pp. 663, 4 ; and Grove

V. Dubois, 1 Term Rep. 115.) The ownei", electing to be himself the party, by
suing the vendee in his own name, affirms the act of the agent, and makes it his

own, so that the factor is not interested as a party, and can have no interest, except

his liability to the owner for the price, according to the rules governing commissions

del credere ; and no reason is perceived why the principal may not as effectually

release this liability as any other. See Paley's Principal and Agent, 249, 250.

An agent to sell goods is competent for his principal in an action for the price,

(Shepherd v. Palmer, 6 ConiL Rep. 95. Depau v. Hyams, 2 M'Cord, 146.) And
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this, though he is to receive a commission, if the commission do not depend on the

collection of the money. (Murley v. Langrick, 1 Carr. & Payne, 216. Caune v,

Sagory, 4 Mart. Lou. Rep. 81.) Or though he have a lien on the property.

(Whiting V. Bradley, 2 N. H. Rep. 79.)

In an action by a bank for an over-payment of a check by iheir teller, he is com-

petent for the plaintiffs. (O'Brien v. Lou. State Bank, 5 Mart. Lou. Rep. N. S. 305.)

So of a cashier. (U. S. Bank v. Johnson, id. 310.)

The allegation was that the plaintiff had lent money to his debtor by directing one

who owed the plaintiff to pay to the debtor. The debtor claimed that the money paid

was due to him. Yet because the payor of the money acted as agent, he was held

competent as a witness for the plaintiff, though on his failure, the witness might be

liable for the costs of an action brought against him by the defendant for the same

money ; and thus the balance of his interest be in favor of the party calling him. (Mar-

tial V. Cotterel, 5 Mart. Lou. Rep. 274.) So in trover for goods, the captain of the

plaintiff's boat, from whose custody the goods were taken, was hulden competent as a

witness for the plaintiff. (Lane v. De Peyster, 7 Mart, Lou. Rep. N. S. 372.) One

v/ho, as agent for another, has settled an account and given a note in the other's namej

is competent against him to prove that fact, as also his agency, in a suit en the note,

(Covington v. Bussey, 4 M'Cord, 412.)

The general rule is, that an agent may be a witness to prove his agency as well as

his acts, (id.) Thus an agent is a witness to prove that the drawee of a bill drawn

by the agent, agreed to, and thus constructively did accept the bill ; in assumpsit by

the payee against the drawee, the agent's principal. (Lowber v. Shaw, 5 Mason,

241.) So in a bill for contribution between several debtors who had paid a judgment

confessed for them by an attorney, who, as to some of them, had no authority, held

that the attorney was a competent witness for the defendants to show his want of au-

thority. (Cox's Adm'rs v. Hill, 3 Ohio Rep. 411, 424.) The plaintiffs sued the de-

fendant for not accounting for goods sold by the latter for the former on commission.

The defendant's agent who had accepted a bill for the money in question was notwith-

standing held competent for the plaintiffs ; for if he paid the bill, he would recover of

the defendant ; if he made the defendant pay, then he paid nothing. (Martineau v.

"Woodland, 2 Carr. & Payne, 65.) A factor, though he has, as a security for advan-

ces, a general lien on the goods and proceeds of the goods of his principal, is yet a

good witness for him in an action for goods sold by the witness. (Baldwin v. Milder-

berger, 2 Hall's Rep. N. Y. S. P. 176.) Otherwise, if he have a specific lien on the

very money in question, (id. and via. Payton v. Hallet, 1 Cain. Rep. 364.) The at-

torney on record being no otherwise interested, is in general a competent witness for

his client. (Reid v. Colcock, 1 Nott & M'Cord, 592.) But he is excluded by statute

in Louisiana. (English v. Latham, 3 Mart. Lou. Rep. N. S. 83, Caulker v. Banks,

id. 532, 543, and the marg. note to Gould v. Bridges, id. 692.)

T. being the owner of several French government bills, endorsed them in blank,

and delivered them to B., to take to France for collection. B. delivered them to P.

in France, to negotiate and receive the amount, and to place the proceeds, when col-

lected, to the credit of T. and B., who were jointly interested in a cargo furnished by

P., and of which B. had the charge. P. received the amount of the bills, but refused

to place it to the credit of T. and B., who settled and paid the full amount of P's

claim, and T. then brought hisaction against P. to recover the amount of the bills
;
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Jield, that B. was a competent witness for T., having no interest in the bills. (Taber

•V. Perrott, 9 Cranch, 39 )

The plaintiff's agent had given a receipt in full, in which the plaintiff offered him to

prove there was a mistake. It was proved that the witness was the assignee of the

plaintiff's effects, including the demand in question, for the benefit of his, the plaintiff's,

creditors; yet held competent, as a trustee without interest. (Main v. Newson, Anth.

N. P. Cas. 11, 12, before Van Ness, J.)

NOTE 99—p. 125.

An agent giving his receipt as on payment of the money of his principal, was said

not to be competent to prove it not paid, in an action by his principal against the debt-

or for the money receipted ; for he is liable to the plaintiff if he fail ; a recovery

against the debtor would bar such liability ; and if the plaintiff should recover, the agent

would not be liable to the debtor without his showing not only the payment, but a

breach of trust. (Fuller v. Wheelock, 10 Pick. 135.) A trustee, though without

any interest, is not receiveable for the treasurer who is authorized, by act of parlia-

ment, to sue in his own name for the benefit of the trustee ; for the latter is the real,

though not the nominal party. (Whitmore v. Wilks, 1 Mood. & Malk. 214, 220 to

221.) On a bill filed by A.'s former ward against B., as an intruder, to compel him to

account to the ward for rents, &c. of her estate, received by B. during the ward's

minority; held that A., her former guardian, was not a coinpetent witness to prove

an agreement between him and B., that the latter was not to possess the estate, and

account to the ward, on her coming of age ; for it was A.'s duty to have collected the

rents of B., and accounted for them. (Owens v. Collinson, 3 Gill & John. 25.)

NOTE 100—p. 127.

There are certainly respectable authorities in this country that a witness believing

himself interested, is to be rejected as incompetent, though in truth he is not interest-

ed in a legal or technical sense, so as to exclude him from testifying. (Richardson's

ex'r v. Hunt, 2 Munf. 148. Skillinger v. Bolt, 1 Uonn. Rep. 147. Plumb, v. Whit-

ing, 5 Mass. Rep. 518. Trustees of Lansingburgh v. Willard, 8 John. Rep. 428.

M'Veaugh v. Goods, 1 Dall, 62, cited and approved, 2 Dall. 50. Freeman v.

Luckett, 2 J. J. Marsh, 390.) But the decided weight of authority seems now
to be the other way, and in accordance with the doctrine of the text. (Fernsler

V. Carlin, 3 Serg. & Rawle, 130.) Rogers v. Burton, Peck. 108. Long v. Bailie,

4 Serg. & Rawle, 222. State v. Clark, 2 Tyl. 373. Stimmel v. Underwood, 3 Gill

& John. Rep. 282. Havis v. Barclay, 1 Harp. Rep. 63, and the cases cited in the

two next notes.)

But a witness who is really interested shall not be received because he believes he

IS not so. (Doe, ex dera. Scales v. Bragg, Uy. & Mood. N. P. Cas. 388.)
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NOTE 101—p. 128.

The authorities in this country are quite uniform that an honorary obligation shall

not constitute a disqualifying interest in the witness. (Wells v. Lane, 8 John. Rep.

462. Gilpin v. Vincent, 9 John. Rep. 219. Moore v. Hitchcock, 4 Wend. 292. Un-

ion Bank v. Knapp, 3 Pick. Rep. 96. Smith v. Downs, 6 Conn. Rep. 365. Stim-

mel V. Underwood, 3 Gill & John. 283. Carman v. Foster, Ashm. 133.)

The reason given in the text, however, that the same principle of honor which binds

the party to his obligation, would lead him to speak the truth, seems to confound the

principle of /ionor with that of ?nora/ obligation mexe\y . Seethe note to Solarte v.

Melville, (1 Mann. & Ryl. 202) The true reason, therefore, would seem to be the

one last assigned.

NOTE 102—p. 129.

That the witness is not incompetent where his interest is equal between the par-

ties, see note 77, p. SI, and note 93, p. 108, ante. (Harwood v. Murphy, 9 Halst.

215. Wright V. Nichols, 1 Bibb, 298. Reed v. McGrew, 1 W^right, 105. Potter

V. Burd, 4 'Watts, 15, 20. Benechct v. Hecox, 18 Wend. 490, 503. Fancourt v.

Bull, 1 Bing. N. C. 681. Woods v. Skinner, 6 Paige's R. 76.) Other cases of

balanced interest are the following. In ejectment between two claimants by deed

with general warranty from A., his widow was held competent for either.

(Erindle v. Mcllvaine, 10 Serg. & Rawle, 282.) In trover by the assignees

of the witness, in trust to pay his debts, and return the surplus, against his

creditor who claims to hold the goods in virtue of a lien for his debt, the witness

is competent for either party. (Jacoby v. Laussatt, 6 Serg. & Rawle, 300.) How
far the doctrine that a complete remedy ever shall work a balance will be carried,

is doubtful. It is of modern origin ; and has been denied by the older cases. (See

per Mills, J. in Shelby v. Smith's heirs, 2 A. K. Marsh. 507. But see several

cases, infra, in this note. ) Thus the witness received payment for land from the

defendant in ejectment, by a note endorsed by A., under an agreement, that if the

defendant failed in his defence, the witness should refund, and look to A. for the

money ; though the latter was perfectly able to pay, yet the witness was held in-

competent for the defendant. (Owen v. Mann, 2 Day, 399.) The reasoning of

the court, (p. 403 to 405,) is certainly very strong, on authority, against the whole

doctrine. Though the witness' interest be balanced as to the principal sum in

question, yet if he be liable to the party offering him, tor costs, and not to

the other, this destroys the balance, and renders him incompetent. (Beach v. Swift,

2 Conn. Rep. 269, 275. Bill v. Porter, 9 id. 23, 29. Barnwell v. Mitchell, 3 id.

101, 5, 6. Seymour v. Harvey, 11 id. 275.) In assumpsit against a ship owner,

for money advanced to the meister, for which he had drawn his bill on the defends

ant, the master was held competent for the latter, as being indifferently liable
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to either party. (Descadillas v. Harris, 8 Greenl. 298.) In assumpsit by A.
against C, for goods delivered to B. on C.'s order, B. is a competent wit-

ness for the plaintiff. (Cochran v. Dawson, 1 Miles, 276, 278.) The de-

fendant, as bailiff of C, distrained and sold his tenant Brooks' goods and
paid the avails to C. Then the plaintiff sued the bailiff for the money, because Brooks

Jiad prior to the distress, mortgaged the same goods to the plaintiff Held, that

Brooks wiS a competent witness for the plaintiff, as being indifferently liable to him for

his mortgage debt, or to the landlord for the rent, according to the event of the contest.

(OTanell v. Nance, 2 Hill, 484.) In one case the action being against one of two

makers of a note, the surety, the other maker, his principal, was held to be a compe-

tent witness for the defendant, the court saying his interest was balanced. (Free-

man's Bank v. Rollins, 1 Shepl. 202, 205.) But quere, for he would be liable to the

surety for costs. In Ferryman v. Steggall, 5 Carr. & Payne, 197, the method
directed by Caselee, J. was for the surety to release tiie principal from the costs

only. One who sells goods with warranty to both parties; he is a competent witness

for either. (Jones v. Park, 1 Stew. Rep. 419.) And so of a mortgage of the goods

forfeited to one party, and a sale to the other ; for if the vendee recover, the witness

will be liable to the mortgagee for the value. (Butler v. Tufts, 1 Shepl. 302.) Al-

though, in an action against one of two alleged joint debtors, the one not sued is in-

competent for the plaintiff, as a witness to charge the defendant, yet where the latter

has agreed with the witness to pay the whole debt, this creates a balance, in respect

to the witness' remedy over. (Nelson, J. in Gregory v. Dodge, 14 Wend. 602, et seq.

as explained by him in Lake v. Auborn, 17 Wend. 19 ) Preponderance of difficulty is

not received to determine the balance either in England, or in this country. (Id. p,

605. 4 Paige, 557, S. C.) In this last, the case, as considered, vi'as, that two per-

sons only filed a bill to account, the defendant insisting that A. was the complainant's

partner, and introducing a set-off against all three. Held, that A.'s interest stood

equal between the parties; and so he was a competent witness for the defendants.

In replevin, the plaintiff claimed by sale from W., who swore that he bad boutrht the

goods of the defendant, but had not paid for them W. was received as a witness

for the plaintiff, and Weston, J. who delivered the opinion of the court, said he was
competent for either party, being liable to the plaintiff on his warranty, or to the

defendant for the price, accordingly as the plaintiff or defendant should fail in the

suit. (Eldridge v. Wadleigh, 3 Fairf 371.) We have seen that one who sells

with Avarranty to each party, is indifferent between them ; and it was held that the

equipoise is not destroyed by the circumstance that the witness has specially indem-

nified one of the parties, by giving security. He is still a competent witness for that

party. (Jones v. Park, 1 Stew. Rep. 419.) In a suit against sureties, the principal

was offered as a witness for them ; and Gaselee, J. directed him to be released from
the costs only; and then held him to be competent. (Ferryman v. Steo-o-all 5
Carr. & Payne, 197.) In detinue for slaves, by the mortgagee again.st the vendee
of the mortgagor, the latter was held a competent witness lor the plaintiff. (Miller
v. Dillon, 2 Monroe, 73.) We adverted above to the question, whether a remedy
over, though clear, and against one perfectly solvent for what the witness is to lose

by a determination against the party calling him, would create such an equality of
interest as to save or restore his competency. On this, we have already seen, the
cases arc coifflicting. Walworth, Ch. expressed a doubt of this ia Brown v. Lynch,
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1 Paige, 147, 157. See Gregory v. Dodge, 14 Wend. 593, as explained by Nelson,

C. J. in 17 Wend. 19. Lake v. Auborn, 17 Wend. 18. And see Shelby v. Smith's

heirs, 2 A. K. Marsh. 504, 507. Whitehouse v. Atkinson, 3 Carr. & Payne, 344.

The question is very fully examined in Owen v. Mann, supra. And see Saffold, J.

in Kennon v. McRea, 2 Porter, 393, 4 ; also Kendall v. Field, 2 Shepl. 30, 32

;

Schillinger v. McCann, 6 Greenl. 364, and Allen v. Hawks, 13 Pick. 79, 85. There

seems to be little or no diflerence in the cases that funds in hand, of the witness, or a

deposit of a sum of money with him equal to his liability, will restore his competency.

And in a late case in the court of errors, N. Y., it Avas held that where one of seve-

ral sureties pays the whole, and sues the principal, the other surety is a competent

witness for the plaintiff ; for, if he fail, and the witness be made liable for part, he

still has a remedy over against the principal. (Benedict v. Hecox, IS Wend. 490,

503, reasoning of Paige, senator, on which the case turned.)

. It will have been observed by the learned reader, that the principle of this last

case, if carried out to its full extent, will subvert those cases which hold that a surety,

not sued, is incompetent as a witness for his principal. (See Leeds v. Leeds, 12

Conn. Rep. 176.)

The same principle will also subvert the rule excluding special bail and other ju-

dicial sureties ; for, in all, there is a remedy over. So of many other cases, as par-

ties to bills and notes, joint debtors not sued, &c., &c.

The principle will also very much enlarge the means of restoring competency by

counter security. &c.

NOTE 103—p. 13L

Numerous cases, respecting the competency of accommodation and other parties

to promissory notes and bills, were cited in no^e 28, page 24, and in note 93, page 1 10,

ante. .
-

NOTE 104—p. 134.

An inhabitant of the place is a witness against the surety of the collector, ex necessi-

tate, though liable to be re-assessed if the party should fail. (Middleton v. Frost,

4 Carr. & Payne, 16.) And see ante, note 36.

NOTE 105—p. 137.

Commonwealth v. Frost, 5 Mass. Rep. 57, 8. Commonwealth v. Hargesheimer, 1

Ashmead's Rep. 415.
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NOTE 108—p. 141.

Upon an issue whether a certain messuage is situated within a chapelry, a person

who occupies rateable property within the chapelry, is a competent witness to prove

that it is. Though his testimony might increase the number of contributors, yet it

might also increase his burden by increasing the number of claimants for seats and

sepulture. But it was held to be a case also witiiin the statute 54 Geo. 3, c. 170, ^ 9.

(Marsden v. Stansfield, 7 Barnw. & Cresw. 815. 1 Ivlann. & Ryl. 669, S. C.) On
a justification in trespass, that the locus in quo is a free wharf for the inhabitants of

O., one of those inhabitants is not competent for the defendant, unless the justification

be waived. (Prewilt v. Tilly, 1 Carr. & Payne, 140.)

In New York it is held that the interest arising from being a rateable inhabitant,

is too remote to prevent his being a witness for the town, as in actions on bastardy

bonds, (Falls v. Belknap, 1 John. Rep. 486,) or for penalties in qui tem actions. (Cor-

wein v. Hames, 11 John. Rep. 76. Bloodgood v. Overseers of Jamaica, 12 id. 285.)

See former notes as to the testimony and confessions of corporators and rateable or

rated inhabitants. And see particularly, The City Council v. King, 4 M'Cord, 487.

It will be seen by these notes that we stand, by common law, very nearly on the footing

of England upon the statute 54 Geo. 3, c. 170, ^ 9, cited in the text, and which is

given at length in a note to Marsden v. Stansfield, supra, 1 Mann. & Ryl. 670.

An inhabitant of a state, where the state is a party, is a competent witness for the

state, notwithstanding any interest he may have, as such inhabitant, in the event of

the suit. (The State of Connecticut v. Bradish, 14 Mass. Rep. 296, and see Gould

V. James, 6 Cowen's Rep. 369, S. P.)

NOTE 107—p. 146.

Baily and Bogert v. Ogden, 3 John. Rep. 399. An agent or attorney is a good wit-

ness, ex necessitate. (Mackay v. Rhinelander, 1 John. Cas. 488. Jones v. Hake>

2 John. Cas. 60. Abbott v. Sebor, 3 John. Cas. 39. Stewart v. Kip, 5 John. Rep.

256. Cortes v. Billings, 1 John. Cas. 270. Burlingham v. Deyer, 2 John. Rep. 189.

Fisher v. Wiliard, 13 Mass. Rep. 379. Cox's adm'rs v. Hill, 3 Ham. Ohio Rep. 423,

4. Trouard v. Beauregard, 1 Mart. Lou. Rep. 60. Ruan v. Gardner, 2 Condy's

Marsh. 706, b. See the remarks of Underwood, J. in Bank of Kentucky v. M'VVil-

liams, 2 J. J. Marsh. 260, et seq. ; Also Hicks v. Fitzsimmons, 2 Condy's Marsh. 706,

and Wallace v. Child, 1 Ball. 7.)

Thus, in an action to recover the difference upon a stock contract, it was held, that

the broker who made the contract was a good witness to prove that he had received

a parol authority from the plaintiff to make the contract; (Livingston v. Swanwick,

2 Dallas, 300 ; and also to prove every part of the transaction. And the court fur-

ther said, if the broker or agent were not permitted to give evidence of the instruc-

tions he received, (which were oral in this case, and were usually so in similar cases,)

it would be impracticable to ascertain the facts, that are essential to enable the court

to decide upon the merits of the controversy, (id.) An agent or attorney is a com-

YoL. I. 19
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petent witness for his principal, although the witness, by his testimony, may discharge

himself from a supposed liability.

Thus, in an action against an officer for not seizing goods on an execution, which

had been attached on mesne process, the attorney who commenced the suit is a com-

petent witness for the plaintiff to prove the delivery of the execution to the officer, be-

ing considered by the court an agent for the plaintiff, and his supposed liability going

only to his credit. (Phillips v. Bridge, 11 Mass. Rep. 242.)

But in Pennsylvania, an agent to sell lands is not a cempetent witness to prove his

authority. The power of an agent to sell lands is required by statute to be in writing

and proved by disinterested witnesses. (Meredith's lessee v. Macoss, 1 Yeates, 200.

Nicholson's lessee v. Mifflin, 2 id. 33, S. C. 2 Dall. 246. Girard's lessee v. Krebbs,

cited 2 Yeates, 38. Plumsted's lessee v. Rudebagh, 1 id. 502.) Nor is the agent

competent to prove that a written power had been given, and was mislaid. (2 Dallas,

246.) But one who purchased lands as the agent of another, was held competent to

prove his authority, and to establish the purchase. (Miller v. Hayman, 1 Yeates, 23.

Steward's lessee v. Richardson, 2 id. 89.)

An assumed agent may be received either to prove or negative the fact of his being

such agent. (Cox's admr. v. Hill, 3 Ham. Ohio Rep. 423, 4.) Farther as to proofs

by agents, and the manner in which their authority is to be established, see Renau-

det v. Crocken, 1 Cain. Rep. 167 ; Stewart v. Richards, 1 Day, 406, note 1 ; and

Proprietors of Kennebeck Purchase v. Call, 1 Mass. Rep. 483.

The cases upon the competency of agents, servants, and trustees are very closely

connected in principle ; but we shall here endeavor to place them each under their ap-

propriate head.

We would first merely remark a distinction which some of the cases render striking
;

that where an action is brought against the principal, the master or the cestui que trust,

for the misconduct of the agent, servant or trustee, neither is a competent witness for

the defendant without a release. But where the action is brought by the principal^

master or cestui que trust, although the action be grounded on the conduct of the a^ent,

servant or trustee, and his misconduct be set up as a defence, yet he is competent for

his principal to prove that the transaction was within the scope of his authority, and to

repel the charge of misconduct in respect to it. However, by the modern cases this

is but a general rule ; and there have been exceptions made, especially in the case of

actions brought for an injury to specific property while in the care and under the use

of a servant ; and some few of the books, both English and American, give counte-

nance to the like exceptions in regard to agents. Such is the tendency of Mr. Stark-

ie's remarks, (3 Stark. Ev. 1728, 9, 30, 2d Am. ed.,) which are cited at length, and

with approbation, by Baylies, J. in Denison v. Hibbard, 5 Verm. Rep. 598, though

the case itself drew in question the competency of the plaintiff's servant. The same

remarks are repeated in 1 Stark. Ev. Ill, 113, 6ih Am. ed. The 8th ed. of Phil. p.

101, gives as the result of the English cases, that where the witness is so connected

with the question, that a verdict for the plaintiff would entirely relieve him from liabi-

lity over, in a subsequent action, to the plaintiff, he is incompetent. The cases cited

are Rotheroe v. Elton, Peak. N. P. Cas. 84, and Morish v. Foote, 2 Moore, 508 ; 8

Taunt. 454, S, C. ; Wake v. Lock, 5 Carr. & Payne, 454, also cited infra, and Sher-

maii V. Barnes, 1 Mood. & Rob. N. P. C. 69. But in Johnson v. Harth, (2 Bail. 183,

4, 5,) which directly drew in question the conduct of the \ laintiff^s agent, or rather
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perhaps his sub-agent, he was held competent for his principal. And Harper, J. takes

the distinction between an action by, and one against the principal ; for in the latter

case his misconduct is made the very ground of the proceeding, and is directly in is-

sue. And the general rule seems to be well sustained by the English and American

cases on which he proceeds. The same distinction is asserted by Kennedy, J. in

M'Dowell V. Simpson, 3 Watts, 129, 134, 5. Yet it does not seem to prevail, at least

in England, as we saw above, and shall see infra, especially with regard to servants

and the American cases are conflicting even in respect to the agent. The distinc-

tion between agents and servants is perhaps very difficult to maintain on principle.

But we shall see, as we have before seen, in the previous notes, that the exception

cannot be extended to agents and trustees, especially the former, without overturning

a line of eases most formidable in number, and strong in the learning and character by

which they were adjudged.

With these remarks we shall proceed to the cases, without further regard to their

arrangement than that which we have suggested. A.nA first,

. Of agents as witnesses. In an action involving the validity of a deed, the attorney

who prepared it is competent to prove it valid, even though there be another action

pending against him in which he must fail if the deed be invalid. (Hudson v.

Revett, 5 Bing. 368.) A broker who effected a policy is competent as to all matters

connected with the policy, though he have an interest arising from a lien on the policy.

(Hunter v. Leathley, 10 Barn. & Cress. 858.) This was said iohe ex necessitate. In

an action by the sheriff against a vendee, for the price of goods sold at auction by his

deputy, the latter is a competent witness for the sheriff. Brent v. Green, 6 Leigh, 16,

28, 9, and Carrington v. Anderson, 5 Munf. 32, contra, is not law. (6 Leigh, 29.) In

assumpsit, for use and occupation, it was held that the plaintiff's agent might prove

his own parol authority to make a parol lease from him to the defendant. (Mc-

Gunnagle v. Thornton, 10 Sergt. & Rawle, 251. This is contrary to some of the

Pennsylvanian cases on the same subject, ante, note 107, p. 145, and seems to be so

regarded by Duncan, J. 10 Serg. & Rawle, 252. It contradicts Anderson v. Hayes
2 Yeates, 95. In an action for goods sold, the plaintiffs' servant for carrying them

was held competent for the plaintiffs, to prove that the defendant artfully obtained

them from him without ready payment, though his instructions were not to let them

go without cash down. Tilghman, Ch. J. puts his competency on the ground that,

from the whole of his testimony, it appeared he had not violated orders. (Wil-

marth v. Mountford, 8 Serg. & Rawle, 124, 6.) In covenant by an executor for rent,

the defendant was allowed to prove by A. that he (A.) received payment by order of

the plaintiff's intestate. (Buchanan v. Montgomery, 2 Yeates, 72.) Note. The de-

fendant released the witness ; but quere, whether this was necessary. In assumpsit

for the proceeds of goods shipped on board the defendant's schooner, as the goods of

P., the ship's agent was held competent for the plaintiffs, to prove their interest in the

goods. (Andre v. Care, 3 Yeates, 101.) The plaintiff in detinue derived his title

from a sale to him, made by an agent, who was held competent for him to prove his

authority by letter, and testify to its loss and contents. (Kirkpatrick v. Cisna, 3

Bibb, 244.) Connelly's heirs v. Chiles, S. P. in ejectment as to an agent who con-

veyed the land to the plaintiff. In assumpsit, the defendant offered a witness to prove

that he was the plaintiff's agent and as such received property in satisfaction of his

claim. Held competent. (Alexander v. Emerson, 2 Litt. 25.) The attorney on
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record for the plaintiff is competent for the defendant, to prove payment, though he

claim the money as assignee. (McLaine v. Bachelor, 8 Greenl. 324, 5.) But

some books hold him inadmissible, as being the real party. In assumpsit against the

owner of a ship for money advanced to the master, for which "he drew on the owner,

the master is competent for the latter. (Descadillas v. Harris, 8 Greenl. 298.) In

assumpsit by a bank on a note, the cashier is competent for the plaintiff, to prove its

loss and contents. So to prove an over payment. (Stafford Bank v. Cornell, 1 N.

H. Rep. 192.) And this though he had given a bond with sureties, for the correct

discharge of his duties. (U. States Bank v. Stearns, 15 Wend. 314.) So of an ac-

tion for money obtained from him, through his alleged misconduct. (Franklin Bank

V. Freeman, 16 Pick. 535, 538, 9.) He is a competent witness for the plaintiff in an

action against the bank for the amount of a deposit. (Johnson v. The Farmers' Bank,

&c. 1 Harringt. Rep. 117.) The counsel for the plaintiff is competent for him,

though he intend to charge a commission for receiving and remitting the avails of the

recovery. (Slocum v. Newby, 1 Mnrph. 423.) The agent of the proprietor of land

conveyed to A. and then to B. ; on an issue whether the former conveyance was on

good and valuable consideration, he was held competent as a witness to sustain the

first deed. (Alston's es'rs v. .Tones' devisees, 1 Murph. 45.) In an action for money

received by the defendant for the plaintiff's use, the defence was payment to A. as

the plaintiff's agent, who was held competent for the defendant to prove a parol

authority. (Blackledge v. Scales, 1 Murph. 179.) In a like action, the plaintiff's

case was, that his agent gambled his money into the defendant's hands, at the game

o^faro. Held that the agent was not a competent witness for the plaintiff without

his release. (Allen v. Lacy, Dudley, 81.) But in another case, where the plaintiff's

agent had been negligent, e. g. a notary in giving notice to charge the plaintiff's en-

dorser, yet he was received for the plaintiff, to prove a waiver of notice by a promise

from the endorser, though it was admitted that, had the action been against the prin-

cipal for the neglect of his agent, the latter would have been incompetent for the for-

mer, because the record would be evidence. (Johnson v. Harth, 2 Bail. 183,4, 5.

See our notice of this case, supra.) An agent from whom his principal's goods were

obtained by a fraudulent representation of the credit of a third person, was held com-

petent as a witness for his principal, in an action for the fraud. (Raymond v. How-
land, 12 Wend. 176.) In an action of account by one joint owner against another for

the proceeds of limber owned by them and sold by their joint agent, he was held to be

a competent witness for the plaintiff, to prove that, by direction of ihe defendant, he

had applied the whole proceeds to the payment of a debt due to him by the defendant

individually. (Spencer v. Barnum, 4 Verm. Rep. 298.) In this case, too, the agent

knew that the timber was joint property, and so was doubtless accountable to the

plaintiff. The court, per Baylies, J. likened it to the case of a trespasser testifying

against his joint trespasser. In trover, the defendant offered the agent of the true

owner of the goods, to prove that he, as agent, had sold them to the defendant ; and

that the proceeds were, by agreement of the principal, to be applied in paying a debt

due from him to the witness. The court treated him as a vendor in his own right, sub-

ject by law to the imputation of an implied warranty in favor of his vendee, and so in-

competent. (Saunders v. Addis, 1 Bail. 49.) In debt, for the use of a town, on the

collector's official bond for not paying over moneys to the clerk of the commissioners

of the poor, the clerk was held a competent witness for the plaintiff, to negative the fact
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that he had received the moneys. (State v. Davidson, 1 Bail. 35.) In assumpsit on

a note, and issue on a plea of payment, the question was how certain moneys recei-

ved by the plaintiff's attorney, had been applied, whether to extinguish the plaintiff's

demand, or another debt in favor of C, against the defendant, of which the attorney

also had the control. He, the attorney, was held competent for the plaintiff to prove

that the defendant agreed, at the time of payment, that the moneys should be applied

on the claim in favor of C. (Marshall v. Nagel, 1 Bail. 308, in connection with S. C.

id. 2SG.) In assumpsit, for not accepting and paying for stock, the plaintiff offered the

defendant's agent as a witness to prove the sale, who swore that he purchased the

stock, without disclosing the name of his principal. Held incompetent without a re-

lease ; for he was liable to be treated as the principal vendor, and to be sued as such,

and was, therefore, called to throw off his prima facie liability upon another. And

McBrain v. Fortune, 3 Camp. 317, and Ripley v. Thompson, 12 Moor. 55, were very

properly treated, as in point. (Hickling v. Fitch, 1 Miles, 208, 9.) In these notes

are several cases, that, where one of two joint debtors are sued, he who is not sued,

shall not be received for the plaintiff, against the other ; for he comes to throw a share

of the debt off himself, and fasten it on the defendant. And see several cases to the

same effect, cited infra. In scire facias on a judgment, the defence was pay-

ment to, and a discharge by th3 plaintiff's attorney, in fact ; but the answer was,

that the discharge was obtained by a fraud committed on the attorney, and he was

held a competent witness for the plaintiff to prove it. (Irwin v. Allen, 1 Pennsylv.

Rep. 444, 7.) So of an attorney on record, in the suit, who, by mistake, received the

principal suin, omitting the costs, and gave a general discharge, his client, though

learning from him but part of the circumstances, having directed him to proceed with

the suit, at his, the client's, expense. (Steward v. Riggs, 1 Fairf. 407.) In eject-

ment, the defence was, thai the defendants held by a valid lease, from one having no

actual or express authority at the time, to give it ; but a general power, to be made

out by previous acts of the plaintiffs, and their subsequent recognition. Held, that

the agent was a competent witness for the defendant to prove these facts. (McDow-

ell v. Simpson, 3 Watts, 129. Myers v. Anderson's heirs, 1 Wright, 513, 14,) for,

said, he is liable indifferently, to either party, according to circumstances. The at-

torney on record is competent, as a witness for the plaintiff, though the latter be in-

debted to him, and he expect to obtain some of the money in payment. (Geisse v.

Dobson, 3 Whart. Rep. 34.) Otherwise, if a portion of the recovery be assigned to

liim. (Morris' adm'r v. Bills, 1 Wright, 343, 4 ;) or he is to have a portion of the

money, when collected. (Commonwealth v. Moore, 5 J. J. Marsh. 655, 6.) An
agent, selling goods with warranty of soundness, and a personal guaranty of the

truth of the warranty, was made Uable to the vendee by an award. In an action

by the same vendee against the principal, founded on the same warranty, the agent

was held competent for the defendant, as a witness, inasmuch as liis fate was fixed

by the award, and could not be changed by the event. (Jackson v. Wright, 3

Whart. Rep. 601, 606, 7.) Otherwise, had it not been for the award. (Richardson

v. Dorr, 5 Verm. Rep. 9, 17.) In assumpsit for goods sold, the plaintiff called a

witness who purchased them, the bill being made out to him in his own name ; and

'

he drawing for the price. Held not competent. (Hewitt v. Lovering, 3 Fairf 201,

203, and the books there cited.) The plaintiff's agent, as such, retains the attorney

to prosecute his cause. This does not render the agent incompetent, as a witness
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for the plaintiff. He is not personally responsible to the attorney. (Morris v.

Wadsworth, 17 Wend. 103, 117.) So, though he take an active part in obtaining

security, &c., if he be not personally" responsible ; and though he has long acted as

the party's agent in respect to the land in question, and received delivery of pos-

session, and made an entry in his name. (Smith v. White, 5 Dana, 376, 382.) In

assumpsit against a school district, for rent of a school room, the prudential committee

of the district is a competent witness for the plaintiff, to prove that he hired it for the

defendant, and that a school was kept in it. (Allen v. School Dist. No. 2, 15 Pick.

35, 39.) In assumpsit for goods sold, the plaintiff's attorney, who sold the goods for

him, and caused the suit to be brought, was held competent for him, to prove Ms

demand. (Zino v. Verdelle, 9 Lou. Rep. (Curry) 51.) It was held that an agent

v>dio had sold land, was a competent witness for defendants in ejectment, who did not

derive title from his sale ; though said that on the trial of an action by his principal,

against one claiming under his, the agent's, sale, he would not be a competent wit-

ness for the latter. (Swearingen v. Fields, 1 Dana, 387, 8.) On a bill by a judg-

ment and execution creditor to compel the sheriff 's vendee to complete his purchase

of land, sold to him under the execution, the sheriff is a competent witness for the

plaintiff. (French v. Sturdevant, 8 Greenl. 246, 9. See Mockbee's adm'r v. Gard-

ner, cited infra, from 6 Har. & Gill, 176.)

Secondly, of the competency of trustees. An executor was received, as competent

to prove transactions between himself, as such, and the guardian of the children of

his testator, in an action between the guardian and a third person. (Fenwick v.

Forrest, 6 Harr. & John. 415.) As to the competency of a. trustee in chancery,

though a party in the cause, see Hawkins v. Hawkins, 2 N. Car. Law Repos. 627.

The doctrine of implied warranty of title does not extend to executors, and other

trustees, selling goods, lands, &c., therefore they are competent to support the title

• of their vendees. (Mockbee's adm'r v. Gardner, 2 Harr. & Gill, 176, and see French

V. Sturdevant, supra, cited from 8 Greenl. 246.) But they may make themselves

incompetent by an express warranty, as where a collector, selling land, added an

express personal covenant for the title. (Richardson v. Dorr, 5 Verm. Rep. 9, 17.)

The trustee and agent of an incorporated village, is competent as a witness for the

village, in a suit with regard to its property. (Trustees of Watertown v. Cowen, 4

Paige, 510, 513.) So, a trustee of a savings bank. (M-iddletown Savings Bank v.

Bates, 11 Conn. Rep. 519,522. And see Randel v. Chesapeake and Delaware'

Canal Company, 1 Harringt. 233, 295.)

Most of the English cases, as to the competency of trustees, are very well summed

up in the late treatise of WiUis on Trustees, p. 227, 8, 9, republished in the Law
Lib. No. for Dec. 1835.

With respect to a trustee who is not a party in the cause, and having no interest

in the subject matter of dispute, except as a trustee, the cases are entirely uniform

that he is admissible. (Jones v. Sasser, 1 Dev. & Batt. 452. Potter v. Burd, 4

Watts, 15, 17. Newman v. Milbourne, 1 Hill's Ch. Rep. 13.) E. g. a general

guardian for the plaintiff. (Den, ex dem. Newton, v. Ayres, 1 Green, 153.) A cap-

tain of a company, in a prosecution for a fine, to a part of which he was entitled for

the use of the company. (Burt v. Dimmock, 11 Pick. 355, 6. State v. Wilson, 7

N. Hamp. Rep. 543, 8.) So the executor of a distributee is not incompetent to tes-

tify in a cause wherein his testator would have been incompetent, because he was a-
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distributee. (Howard's adm'r v. Burgen, 4 Dana, 137.) A father has no such

interest in his child's personal property, as to preclude his being a witness for him in

a suit involving its title ; though he is guardian by nature. That gives him no con-

trol over the child's property ; and his competency is not therefore open even to the

objection that he is a trustee. (Fonda v. Van Home, 15 Wend. 631, 3.) So a

general guardian, though he be entitled to the care of the property, expect to sup-

port the child, and be paid by the property in question, and though he have retamed

counsel, and taken an active part in conducting the cause. (Den, ex dem. Newton,

V. Ayres, 1 Green. 153, 156.)

Thirdly, of the competency of servants. The mere relation of servant does not

disqualify, any more than that of agent or trustee. But servants are not competent,

either for the plaintiff or defendant, when answerable to them in respect to the mat-

ter in issue.

That the servant of the plaintiff driving his carriage, &c., for an injury to which,

while in the care of the servant, the plaintiff sues, is not competent for him, see in

addition to the cases ante, note 80, p. 105, the following cases: Wake v. Lock, 5

Carr. & Payne, 454 ; Heming v. English, 6 id. 542 ; Harding v. Cobley, id. 664
;

Allen V. Lacey, Dudley, 81 ; also cases cited supra, at the introduction of this head.

In assumpsit, for money committed to the defendant, as a common carrier, it ap-

peared that his servant received the money to deliver to H. for the plaintiff's use, to

be transmitted to him, which the defendant contended was done ; but the plaintiff

offered H. to prove that he never received it. Held, that he was inadmissible ; for

a recovery and satisfaction would exonerate him. (Denmson v. Hibbard, 5 Verm.

Rep. 496, 8.) See our notice of this case, supra. But some cases are to the con-

trary. In an- action on a pohcy of insurance on a steamboat, which was defended

on the ground of the master's negligence, he was held a competent witness for the

plaintiff. (Powell v. Cincinnati Ins. Co. 7 Ham. Rep. pt. 1, p. 266, 282, 3.) In an

action by the vendee of a vessel, against the vendor, on a warranty that it was sea-

worthy, the master in whose care the vessel was alleged to have been lost for unsea-

worthiness, was held competent as a witness for the plamtiff. (Newbold v. Wilkins,

1 Harringt. 43.)

As to the defendant. In case, for digging near, and injuring the plaintiff 's wall,

the defendant's workman who dug, is not competent for him, without a release.

(Mitchell V. Hunt, 6 Carr. & Payne, 351.) So, a carrier's servant, who carried a

parcel, is not competent for him, in case for neghgence in carrying it. (Harrington

V. Caswell, 6 Carr. & Payne, 352.) In case against the owner of a ship, for losmg

the shipper's (plaintiff's) goods, the master is not a competent witness for the de-

fendant. (Gardner v. Smallwood, 2 Hayw. 349.) In case against a town for special

damage arising from the non-repair of a bridge, the surveyor of highways of the

district where the bridge is situated, is not a competent witness for the defendant.

(Yuran v. Inhabitants of Randolph, 6 Verm. Rep. 369, 373.)

But a distinction must be taken, that where the man sued for the injury was him-

self present, and engaged in the immediate direction of his servant, (e. g. the owner
and master sued for his helmsman's negligently sailing his canal boat, so as to come
in collision with the plaintiff's boat, he, the master, immediately superintending,)

there the sei-vant is a competent witness for the defendant. The negligence of the

servant^ for which he is answerable overj.is.not in question. The act is that of the
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master. (Noble v. Paddock, 19 Wend. 456.) Beside, it may be added, that they

stand in the nature of" voluntary joint wrong doers, one ofwhom is always a witness

for or against the other.

NOTE 108—p. 146.

But a collector of taxes who was to receive a commission on the amount of cash

paid into the treasury, was held incompetent for the state, in an action involving a

claim for taxes, which it was his business to collect, this not being a case to which

the exception arising from necessity and the usage of trade applies. (Treasurer of

the State v. Nail, Tuyl. 5.) ,

NOTE 109—p. 146.

Cortes v. Bilhngs, 1 John. Cas. 270 ; and see 1 Hen. & Munf. 540.

NOTE 110—p. 147.

See ante, note 80, where the cases to the point in the text, are all quoted and

considered.

NOTE 111—p. 152.

The rule, as laid down in Barlow v. Vowell, and Bent v. Baker, that where a

person makes hmiself a party in interest, after a plaintiff or defendant has an interest

in his testimony, he shall not by so doing deprive the party of the benefit of his

testimony, has been recognized as sound law in the states of New York, Maine,

Kentucky, and in the circuit court of the United States sitting for the district of Ten-

nessee, in 1812, and with some modification in Connecticut and Pennsylvania. Thus,

in an action of ejectment, the lessors of the plaintiff claimed as heirs of N. W., who
died seised of the premises in question. The defendant offered in evidence a will of

N. W., by which the whole of the testator's estate was devised to E. W. The
plaintiff then offered a witness to prove, that at the time of executing the will the

testator was non compos^ or that the will had been obtained by unfair practices, to

which the defendant objected that the witness had acquired an interest in the premi-

ses, under the devisee ; but he was held to be competent. Kent, J., said, " that the

interest, in order to exclude the witness, must not have arisen after the fact to which

he is called to testify happened, and by his own act, without the interference or con-
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sent of the party by whom he is called ; because, in that case, it would be in the

power of the witness, and even of the adverse party, to deprive the person wanting

his testimony of the benefit of it." (Jackson, ex dem. WoodhuU, v. Rumsey, 3

John. Cas. 234.)

So, where a witness offered by the plaintiff, had an action then pending against

the defendants, and in which the parties had filed an agreement that that action

should abide the event of the present suit. The defendant objected to the compe-

tency of the witness on the ground of his interest, arising out of this agreement.

The objection was overruled by the judge, and a verdict being taken for the plaintiff,

subject to the opinion of the court, it was decided that the witness was competent,

his interest having arisen subsequently to the happening of the facts which he was

called to prove, and more particularly as his interest was created by the act of the

party objecting to his competency. (Burgess v. Lane, et al. 3 Greenleaf 's Reports,

165.)

So in an action of detinue, to recover a slave, which the defendant had purchased

at a sheriff's .sale, it appeared that a witness introduced by the plaintiff's, had, after

the event which he was called to prove, and at the request of the defendant, hecome

his surety to the sheriff for the price of the slave. It was contended by the defendant,

that if the plaintiffs should succeed in this action, and establLsh their right of prop-

erty to the slave, he (the defendant) and the witness would be discharged from their

obligations for the purchase money at the sheriff's sale, and consequently the witness

was directly interested in the success of the plaintiff. But the court said, that any

objection to the competency of the witness, on account of that obligation, came with

a very ill grace from the defendant, and should not exclude the evidence ; for the right

of property asserted by the plaintiffs, not only originated before the execution of the

obligation, but the obligation was executed by the witness through the procurement of

the defendant, and without any participation of the plaintiffs; and if, after the event

wRich he is called to prove, the witness becomes interested by his own act and with-

out the interference of the party by whom he is called, such subsequent interest will

not render him incompetent. And the reason is still stronger where the interest of

the witness (as in this case) is occasioned by the procurement of the party objecting

to his competency. (Baylor v. Smithei's heirs, 1 Litt. 105, lOT.)

So on the trial of an ejectment the plaintiffs produced one Donelson to prove their

beginning corner. Donelson objected to being sworn, upon the ground that he was

interested. It appeared that he was the locator and surveyor of the land claimed by

the plaintiffs ; and that long after the location and survey, he purchaeed of the de-

fendant a part of the land in controversy, but before the commencement of the suit.

The question was, whether under these circumstances the witness siiould be compel-

led to give testimony : and, by the court, "I am perfectly satisfied that the witness

should be compelled to testify. There can be no doubt that the rule" (that where

the interest of the witness arises by his own act, after the event which he is called to

prove, it will not disqualify him,) "is supported by the principles of justice, and a train

of well settled adjudications has put the matter to rest. 'J"he witness is coerced, be-

cause, as there was once a period when I he plaintiffs had a right to the benefit of his

testimony, the witness shall not be permitted by his own act, or the act of the party

against whom he is called, to deprive him of that right. The rule is, however, differ-

ent, where the interest is occasioned by the act of the law, or the party u Lo requires

Vol. L 20
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the benefit of the testimony. But where it arises, as before remarked, by the act of

the witness, it is a wrong in the witness, of which, from a well known rule of law,

he shall not take advantage. (Tatum's ex'rs v. Lofton & Anderson, 1 Cooke, 115,

decided in the circnit court of the United States, for the 7th circuit, in 1812, in Ten-

nessee.)

The same doctrine was held by the superior court of Connecticut, in 1796. On the

trial of a cause, it appeared that a witness called by the defendant was the surety of

the plaintiffs (they being non-residents) for the prosecution of the suit. The witness

objected to being sworn ; claiming it as a matter of right that he was not compellable

to testify against his own interest. But it was decided by the court that parties have

an interest in the testimony of witnesses, and that a witness by his own voluntary act

should not deprive them of it. (Simons v. Payne, 2 Root, 406 ) And in a subsequent

case, where a witness, similarly situated, refused to be sworn for the same reason, the

Judge overruled the objection, and ordered him to testify. On a motion for a new tri-

al, the supreme court of errors decided that the party having acquired an interest in

his testimony prior to his becoming surety for the adverse party, his interest thus cre-

ated, constituted no reason for withholding his testimony. But the court intimate

that the rule in Bent v. Baker is laid down too broadly and that (according to the case

of Forester v. Pigcu, cited in the text,) a person must not be prevented from transac-

ting business for his own advancement in life ; nor, if this be done bona fide, be com-

pelled to testify against himself. " Yet," they continue, "this principle has no bear-

ing on the present case. The interest of this witness has not acquired in the common

course of business for his own profit, but by agreement with the defendant, without

any expectation of personal benefit. It would be dangerous in the extreme to permit

the right of a party to his testimony to be destroyed by his voluntary act, performed

at the request of the adverse party." (Phelps v. Riley, 3 Conn. Rep. 266.)

The principle of the last case, appears to prevail in Pennsylvania. In an action by

the endorsee of a promissory note against the maker, the defendant called the endor-

ser as a witness. On his examination on the voir dire, it appeared that five or six

weeks before the trial the plaintiff had executed to him a release of all right of action,

founded upon his endorsement. On the morning of the trial, just before the service

on him of the subpoena, the release was destroyed by his consent before the plaintiff's

counsel, and the witness said, " he expected it was because he was called forward as

a witness, that the release was destroyed." He also stated that he considered himself

interested in the cause, and bound to pay the money, if the defendant could not be

compelled to pay it, and added that he was unwilling to be examined. The witness

being excluded by the court of common pleas, the defendant excepted to their decis-

ion and brought a writ of error. The supreme court reversed the judgment, and

remarked, that " on this point there is little difficulty ; the witness and the plaintiff uni-

ted in a contrivance to deprive the defendant of his evidence. This, the law will not

endure. If a man, who is privy to a fact, should afterwards become interested, in the

usual course of business, his evidence is not to be admitted. It would be unreasona-

ble to expect that he should sacrifice his own interest, for the sake of preserving him-

self free from interest, for the benefit of another. In such case, therefore, the witness

being interested at the time of trial, is incompetent. But the case is very different

•when a man knowing himself to be relied on by his neighbor, takes pains to become

interested for the purpose of injuring him, especially if this be done in concert with
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the adverse party. Such conduct is very improper ; it is in truth fraudulent in the

eye of the law ; and notwithstanding an interest thus acquired, the witness is con-

sidered as competent." (Long v. Bailie, 4 Serg. & Rawie, 222.)

One not a party, becoming interested in the testimony of the sheriff to establish a

fact, may call him afterwards to prove it, though the sheriff, in doing so, contradict a

return he made in the interim in a case between others and him against whom he is

called. The court say he could not disqualify himself as a witness by an act over

which the party had no control. (Caldwelis v. Harlan, 3 Monroe. 349, 352.)

A witness can in no case disqualify himself in poinc of interest by his own voluntary

act, though he may be disqualified by operation of law. Thus, if he come in and

make himself a party in the cause, still he shall be sworn for another who had an in-

terest in his testimony. (M'DanieFs will, 2 J. J. Marsh. 332, 333.)

Thus stand the American cases, one of which would seem to have yielded too read-

ily to the qualification put forward in Forester v. Pigou. In that very case, the party

objecting participated in the act by which, as he insisted, the witness became disqual-

ified for the defendant's purpose. But beside its being almost a solecism to say that

a witness may, by his own honest act, deprive a party of his testimony which would

establish a fraud, (the defence alleged in that case,) can the rule rest on the narrow

ground assumed in that case, that, to avoid the effect of the acquired interest, the wit-

ness must hold some special relation to the parties which binds him to be a witness in

a degree stronger than a like obligation which rests upon every citizen ? He is not

though he should be holden still admissible, at all restricted in the exercise of his

rights. If he has interested himself in a fair transaction, he cannot complain that he

is called to speak to it. If the claim or defence be unfounded or illegal, he still has

the physical right to interest himself in it at the peril of being called on to tell the

truth; and the party objecting has no greater reason to complain of an interest thus

created against him, than the party offering the witness, that he should be deprived of

the very testimony on which his most important rights may depend. The witness is

of course received on the ground that his interest was acquired by his own act, discon-

nected with the party offering him.

i\OTE 112—p. 153.

The presumption is in favor of competency, till the contrary be shown. (Cotchet

V. Dixon, 4 M'Cord, 311. Per Lanman, 1. in Chance v. Hine, S Conn. Rep. 232.)

And the nature of the interest must be stated in the objection, so that ihe party may,

if in his power, remove it, (Bernard v. Vignaud, 10 Mart. Lou. Rep. 633, 637, 8.)

And the ground of objection not being stated in the record, though the witness was

the vendor of the parly, the court, on appeal, would not notice it. (id.)
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NOTE 113—p. 154.

Fisher v, Willard, 13 Mass. Rep. 379, 381. Bank of North America v. WickofF.

2 Yeates, 39. Evans v. Eaton, 1 Pet. C. C. Rep. 32-2. Objecti(rns to ihe compe-

tency of a witness, whose deposition is taken under the 30ih section of the U. States

judiciary act, should be made at the time of taking the deposition, if the party attend

and cross-examine, and the facts constituting the incompetency be known to him at

the time of the examination, in order that the objections may be removed by release or

otherwise ; and if not then made, the party will be presumed to have intended to

waive them. But if the facts were then unknown to him, the objection may be made

at the time of reading the deposition. (United Slates v. One case of hair pencils, 1

I'aine's Rep. 400.) But in Massachusetts the objection need not be taken till the trial

in any case. (Talbot v. Clark, 8 Pick. 51 ) Ordinarily, at whatever stage of the

cause the witness is discovered to be interested, in law or equity, his testimony must

be rejected ;
(Swift v. Dean, 6 John. Rep. 5-23 ; Fisher v. Willard, 13 Mass. Rep.

379 ;) and the admissibility of evidence, if not objected to, at the trial, cannot be ques-

tioned on a motion for a new trial. (Jackson, c.x dem. Dox, v. Jackson, 5 Cow-en's

Rep. 173.) Otherwise, if the incompetency of the witness was not known at the

trial. (Niles v. Brackett, 15 Mass. Rep. 378.)

It is a good test of competency, where the witness is exarnined as to interest, in

any stage of the cause, to suppose him examined on his voir dire, and see how the

matter would then stand. This examination on the voir dire is a mode often omitted,

yet well to adhere to. Thus, in trover against a servant, the defence was, that he got

the article of the plaintiff for his master, to be returned if not approved, or otherwise,

purchased and paid for. On the master being introduced for the defence, to prove the

authority, and that he had kept it, the objection was iriade by the plaintiff", that he was

interested, as the verdict might subject him to claim over by his servant. He was

admitted, and proved the authority, and keeping of the article by himself, though it

was never purchased. Parke, J. suggests that the whole was to be taken as if the

witness had deposed on his voir dire ; in which view his interest would appear to bo

balanced, i. e. if the servant was subjected, he m'ght be liable over on the ground of

a supposed fraud in iho message, or if the defence succeeded, then he would be liable

to the plaintiff. (Grylls v. Davics, 2 Barnw. & Adolph. 129.)

The oi)jection on account of interest in chancery, should be made as soon as the in-

terest is discovered. If known while before the examiner, it should be made there;

if not appearing there by pleadings, testimony or otherwise, it may be made whenever

it shall appear, or be first known. (EJogers v. Dibble, 3 Paige, 238.) If not made the

first opportunity, it is waived ; for the party should have a chance to release or otiier-

wise avoid the objection, (id.) The objection may be m.ade at the commencement of

the e\aminalion, and afterwards established by other evidence, (id.) A cross-exam-

ination does not waive the objection, where it is made as soon as the interest is disco-

vered, though such cross-examination be had after the examiner overrules the objection,

or reserves the question, or the party calling the witness insists on proceeding against

the decision of the examiner, (id.) A motion may still be made to suppress the

deposition, or the testimony may be objected to at the hearing, (id.) And see

. Harrison v. Courtauld, Russ. &. Mylne, 428 ; and Swift v. Dean, cited supra.
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Where the interest of the witness is releaseable, and the party knowing of his in-

terest, raises no objection till the proofs are closed, it is then too late to object. (Town

V. Needham, 3 Paige, 553.)

In Vernnont, it was held that an objection before auditors against the bail being a

witness, which was a fact appearing upon the record oflhe court, though it was not

verified any way to the auditois, was well made ; and on the coming in oflhe report,

this should have been rejected by the court for that reason. The witness on his voir

dire had forgotten it. (M'Connell v. Pike, 3 Verm. Rep. 505.)

NOTE 114—p. 154.

A witness is said to be e.xamined on a voir dire when he is sworn and e.Kamined,

whether he be not a party interested in the cause, as well as the person for whom he

is a witness. Termes de la ley, 581.

NOTE 1!5—p. 154.

a

Smallwood v. Mitchell, 2 Ilayw. 145. Davis v. Whiteside's adm'r, 4 J. J. Marsh.

116, 17. Cotchel v. Dixon, 4 M'Cord, 311. Stebbins v. Sackett, 5 Conn. Rep. 258.

Rogers v. Dibble, 3 Paige, S38. Chance v. Hine, 6 Conn. Rep. 231. Jones v.

Tevis, 4 Liu. 25, 28.

It may be proper to observe here, that what a witness who is called shall have been

heard to say, shall no: be received to show his interest ; for it is mere hearsay.

Commonwealth v. Waite, 5 Mass. Rep. 261. Pierce v. Chase, 8 Mass Kep. 487.

Vining's lessee v. Wooten, 1 Cooke, 127. Jones v, Pevis, 4 Litt. 25, 28. Pollock's

lessee v. Gillespie, 2 Yeates, 129. Cotchet v. Dixon, 4 M'Cord, 311. Stimmel v.

Underwood, 3 Gill & John. 282. Freeman v. Luckett, 2 J. J. Marsh. 390. Davis

V. Whiteside's adm'r 4 J. J. Marsh. 116. Contra, Dennis v. Jones, 1 Coxe's Rep.

46 ; and see Patten v. Halsted, id. 277.) But what the party who offers the

witness said, may be received. (Pierce v. Chase, 8 Mass. Rep. 487 ; and see 5 id.

261.) But where the defendant, having objected to the competency of the plaintiff^'s

attorney called as a witness, in order to show his interest, offered to prove by a per-

son that he called on tlie piaintilTand told him that he was authorized by the defendant

to ascertain on what terms he, the plaintiff, would settle the suit ; and that the plaintiff

referred him to the attorney, saying that he owned a part oflhe demand against the

defendant, which was a promissory note ; held, that this statement of the plaintiff,

leing made during a negotiation for a settlement, was not admissible in evidence, even

to show the interest of the witness. (Williams v. Thorp, 8 Cowen's Rep. 201.)

Quere. See ante, as to confessions made during a negotiation to compromise.
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NOTE 116.—p 154.

Most of the American cases have strictly followed the old English rule laid down in

the text, that where you resort lo the voir dire you are concluded ; and if you fail to

show incompetency in this mood, you cannot do it by other evidence of any kind in

the course of the same trial. (Mifflin v. Bingham, 1 Dall. 272, 75, per M'Kean, C. J.

Welden v. Buck, Anth. N. P. Rep. 9, 10. Stebbins v. Sackelt, 5 Conn. Rep. 258,

2<31, per Hosmcr, C. J. Butler v. Butler, 3 Day, 214, 18. Chance v. Hine, G Conn,

Rep. 231, 2, per Lanman, J.) So if you inquire of the witness as to his interest, on

his general oath, this is equivalent to an inquiry upon the voir dire, and equally pre-

vents a resort to any other mode. (Butler v. Butler, 3 Day, 214, 218. But this was

denied in Mifflin v. Bingham, supra, where it is said, though you cross-examine the

witness thus to show his interest and fail, you may yet show it otherwise. And it was

said in Stebbin's v. Sackett, supra, that if you inquire on the voir dire of one set of

facts, and fail on these to establish incompetency, you may still go to other evidence in

order to show incompetency from another state of facts. See this case infra, stated

more at large.

The cases are still more strongly and directly to the point, that after you have at-

tempted to show incompetency by evidence derived from any other source than the

witness, you shall not afterwards put him on his voir dire. (Bride v. Wellington, 1

Mass. Rep. 219, 21, 2. Mifflin v. Bingham, 1 Dall. 272, 75, per M'Kean, C. J. Steb-

bins V. Sackett, 5 Conn. Rep. 258, 261.) INor can you cross-examine him to the point

of interest when he comes to be sworn in chief, in consequence of your failure in your

first attempt to prove him incompetent by testimony other than his own. Chance v.

Hine, 6 Conn. Rep. 231.) And it was held he could not be cross-examined under such

tjircumstances, even to impeach his credibility, (id.)

But where yoa have failed in your attempt by other testimony lo show one set of

facts upon which you rely for incompetency, you may still show his interest on another

set of facts, even on his voir dire. Thus, where it appeared by the plaintiffs' general

evidence that the witness was interested to testify in favor of the plaintiffs, the witness

having endorsed the note in question after the defendant, the plaintiffs released the

witness. The defendant then insisted, that the witness was interested as having made

a general assignment of the note in question to the plaintiffs, with all his other property

to pay his creditors, so that this note, if recovered, would go to increase the fund for

payment ; and if the suit should fail the fund would he diminished—an interest not

touched by the release. And to prove the assignment, the defendant offered to have

the witness sworn on his voir dire. Held admissible. (Stebbins v. Sackett, 5 Conn.

Rep. 258,261.)

It was held in Bridge v. Wellington, (1 Mass. Rep. 219, 222,) that where a party

offers a witness against you, and you object upon the party's own evidence that the

witness is interested, and your objection is overruled, this is not such an attempt to

prove the interest by evidence aliunde as comes within the rule precluding a resort to

the voir dire.

The defendant objected to the competency of a witness offered by the plaintiff, on

the ground that it appeared from the testimony already given in the case, that the

witness was interested. The judge permitted the witness to be sworn, reserving the
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question of his compelenny. Held, tliat the question should liave been decided when

the objection was made ; but having reserved the question, the judge could not, in

deciding afterwards on the competency of the witness, take into consideration his

testimony, given while the question remained undetermined ; but that the decision

must be made on the other facts of the case, without regarding such testimony.

(Mott V. Hicks, 1 Cowen's Rep. 513.)

Evans v. Eaton, 1 Peters' C. C. Rep. 322. A question arose in this canse whether,

when a witness is sworn on his voir dire, any other evidence could be given to prave

his interest, except such as might arise from his own testimony. The court decided

it could not ; but said, if it should a[)pear in any subsequent stage of the examination,

by other evidence, that he was not a competent witness, the court would set him aside.

A witness on lier voir dire, states that she was the wife of the parly ; semble, she may

restore her competency by stating that she had been divorced, a vinculo^ though it was

objected that the record should have been produced. (Wells v. Fletcher, 5 Carr. &
Payne, 12.) Though the witness on his voir dire, being offered for the defendant,

answered that he was not liable to pay the costs of defence, the plaintiff 's counsel was

allowed to show him a letter of his own, to the defendant's wife, and then repeat the

question. (Homan v. Thompson, 6 Carr. & Payne, 614.) The court said, that after an

examination on 'he voir dire, other evidence to show interest could not be produced.

But yet, if it come out in the course of the witness's examination in chief, that he is

interested, he may be rejected. (Davis v. Barr, 9 Serg. & Rawie, 138.) Said, yoa

may offer direct proof of interest after failing to show it by the voir dire. (Hamblett

V. Hamblett, 6 N. Hamp. Rep. 351.) In an action by the endorsee against the

endorser of a note, the maker, on his voir dire, expressed his doubts whether he was

interested, stating his interest to depend on the question whether a demand he had

against the defendant, was barred by the statutes of limitations, in case he should be

sued by the defendant, on a recovery against him, in the pending cause. Held a

competent witness for the defendant, this not being either a declaration that he was

interested, or that he believed himself to be so. (Bank of Columbia v. Magruder, 6

Harr. & John. 172. Galbraith v. Galbraith, 6 Watts, 112, 122, S. P. It was said,

the judge may, in his discretion, allow a resort to the voir dire, after other modes of

impeaching the witness have failed of effect, though it is doubtful whether he is bound

to allow it. (Butler v. Tufts, 1 Shepl. 302.) On the voir dire, a witness may be

required to verify his signature to an instrument, which may then be read in proof of

his interest. (Hamblett v. Hamblett, 6 N. Hamp. Rep. 333, 351.

NOTE 117—p. 155.

He may be examined respecting contracts, records or documents. (Miller v. Mari=

ner's Church, 7 Greenl. 51, 52. Hays v. Richardson, 1 Gill & John. 366.) And
see Seewell v. Stubbs, 1 Carr. & Payne, 73, and the note to this case.
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NOTE 118—p. 155.

Stebbins v. Sackett, 5 Conn. Rep. 258, 261, 2.

NOTE 119—p. 155.

When a witness is called and objected to on the ground of interest, if he answers
on his voir dire generally that he is interested, he should be rejected. If the party,

calling him wish to show the nature of his interest, as that it is ideal, or such as will

not exclude him, he should follow up the examination by particular questions. (Wil-
liams V. Matthews, 3 Cowen's Rep. 252.)

NOTE 120—p. 155.

But the interest being shown on the voir dire, if the witness hold a release, he inay

say so ; and thus remove his interest, though the release be not present. CCarlisle v.

Eady, 1 Carr. & Payne, 232.) A witness on his voir dire, showing iiis interest under a

deed, may show it discharged on the same oath, (speaking orally.) (Fannino' v.

Myers, Anth. N. P. Cas. 47, 48, 49.)

NOTE 121—p. 156.

In an action by the assignees, the bankrupt was called for them, and stated that

he had obtained his certificate, but did not produce it. His release was in court.

Held, that both miast be produced, or their absence accounted for; that it was not

like the case of an objection raised by secondary evidence on the voir dire, which

may be removed by it. (Goodhay v. Henry, 1 Mood. & Malk. 319, 320. Wand-
less V. Cawthorne, id. 321, note, S. P. Anonymous, id. S. P. And see Jackson, ex

dem. Montressor, v. Rice, 3 Wend. ISO.) And so in all cases where the incompe-

tency of the witness appears not on the voir dire, but aliunde, as if it be shown from

the face of a paper produced in the cause, the witness cannot himself be examined

to remove it. (Evans v. Gray, 1 Mart. Lou. Rep. N. S. 709. Mott v. Hicks, 1

Cow. Rep. 513.) But a witness examined in chief, stating facts which create an

interest, and following this with facts which do it away, is competent. (McMicken

V. Fair, 6 Mart. Lou. Rep. (N. S.) 515.)

We stated ante, some cases as to the manner, other than by the voir dire, of pro-

ving the discharge of a witness' interest when it appears that he is incompetent.

The amount of those cases seems to be, that if his interest appear otherwise than by

his own examination, he himself is incompetent to testify to the facts by which it

was removed. And so is the case of Fay v. Green, 1 Aik. Verm. R. 71. Other-

wise, if the objection arise out of his own examination, though in chief.
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In Bean's ex'r v. Jenkins' ex'r, 1 Marr. & John. 135, (iVlarylancl,) both the decla-

rations of the party offering the witness, and the out door declarations of the witness

himself, were received to prove his incompetency. That the former were correctly,

and the latter innproperly received, by many booivs, and even on the later Maryland

cases, see per Skinner, chancellor, in Nichols v. Holgate, 2 Aik. 138, 140. Doe, ex

dem. Ingram v. Watkins, 1 Dev. & Batt. 412, 5. Two persons being offered as wit-

nesses for the plaintiff were objected to, and a witness for the defendant stated he

heard the plaintiff say he was not to pay the costs of this suit if he lost it, as he had

somebody betvv-een him and danger, which the witness understood to mean the two

witnesses offered. This was held insufficient to establish their incompetency by reason

of liability for costs. (High v. Stainbaok, 1 Stew. Rep. 24.)

Semb. Though the judge should receive the declarations of the witness as to inter-

est in presence of the jury, it would not be cause for a new trial, if he receive the

witness as competent, and submit his credit to the jury, (Ackley v. Keliogg, 8

Cowen, 223.)
,

NOTE 122—p. 156.

See Ragland v. Wicaware, 4 J. J. Marsh. 530, 1, 2. West v. Kerb)', id. 57. The
release comes loo late, if it be after the deposition taken

;
(tvpyl v. Burling, 1 Cain.

• Rep. 14; Per Tilghman, C. J. in Steele v. Piicenis Ins. Co. 3 Binn. 311; Wynn v.

Williams, 1 Alab. Rep. 136; unless it be retaken, after the interest is thus removed.

It may then be received. (Hiddix's heirs v. Hiddix's adm'rs, 5 Litt. 201.) So of a

release after the witness' examination in court. (Doty v. Wilson, 14 John. Rep. 378.

Wynn v. Williams, 1 Alab. Rep. 136.) But he may be released and then re-examin-

^ ed, on his interest appearing at any time, even on his examination in chief. (Ten

Eyck V. Bill, 5 Wend. 55. City Council v. Haywood, 2 Nott & M'Cord, 308,

Wynn v. Williams, 1 Alab. Rep. 136. Stevenson v. Jacox, before Van Ness, J.,

-Saratoga Circ, May, 1818, Cowen's Treat. 603. Tallman v. Dutcher, 7 Wend. 180.)

On the objeclion being made, however, the judge should not allow the witness lo pro-

ceed conditionally, his testimony lo be allowed on a release afterwards being executed
;

but should stop the witness, though the objection be merely that the release is defec-

tive in form, provided the party insist that the witness should stop. Otherwise the

witness may proceed while the party is amending tiie release. (Doty v. Wilson, 14

John. Rep. 378.)

A continuance or postponement of the trial will not be granted in order to enable a

party (who happens to be absent from the trial, for instance,) to release a witness, nor

a nonsuit taken off, nor a new trial be granted with that view. (Talbott v. Clark, 8

,Pick. 51. Bank of Illinois v. Hicks, 4 J. J. Marsh. 129. Newton v. Higgins, post.

note 270. And see Tenant v. Strachan, 1 Mood. & Malk. 377, 4 Carr. & Payne, 31,

S. C.) So where a witness had declined at the trial to release his interest, the court

refused to grant a new trial, on the ground that he had misapprehended the effect of

the release, and was then ready to execute one. (Kellen v. Bennett, 12 Moore, 393.)

A release delivered to the wife is valid, though her husband be absent. (Bioren's

Vol. I. 21
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lessee v. Keep, 1 Yeates, 576.) So a witness may render liimself competent by de"

positing a release in the clerk's office, for the use of tlie absent party. (Perry v.

Fleming, 2 N. Car. Law. Repos. 458. And see 1 Yeates, 30 )

A witness whose competency is restored by release, may be examined generally

,

and at large, as if the interest had never existed. He is not to be confined to any par-

ticular point, to which it was stated that he was material. (Carroll v. M'Whorter,-2-

Bay, 463.)

As to the cases in which a release properly introduced may be made available, the

following may be added to those in the text.

The assignor of a covenant, being released, was received as competent for the as-

signee in an action in his name against the covenantor. (Ford v. Hale, 1 Monroe,

23.) A common informer, entitled to one half the penalty, may release to the defen-

dant and so be a witness against him. C-^ity Council v. Haywood, 2 Nott & M'Cord,

308. Kespublica v. Ray, 3 Yeates, 05. Torre v. Sumners. 2 Noti & M'Cord, £07.)

But not if he be liable for costs. (Rapp v. Le Blanc, 1 Dal!. 63.) In a suit against

one of two joint makers of a note, the other was held competent for the defendant, on

being released by him. (Ames v. Withinglon, 3 JN. H. Rep. 215 ) And in a pro-

ceeding by foreign aitachment, the principal (the plaintifif's debtor) was held compe-

tent for thi) plainlifT on being released from all the debt due to the plaintiff, except

•what might be found in the hands of the trustee. (Wallace v. Blanchard, 3 N. H.

Rep. 395.) In an action by an endorsee against an endorser, t!ie maker who had se-

cured the note to the former by judgment and mortgage, was held romperent for tlie

defendant, on being released by him. And so is the first endorser of a bill of exchange

a competent witness for a subsequent endorser, in an action against him by the Iiolder,

on being released by the subsequent endorser. (Griffith v. Keford, 1 Rawle, 196.)

Several persons agreed to bear equally the expense (over and above what they got-'

by subscription) of getting np a remonstrance to Parliament. One of them being -sued-

for articles purchased for the common benefit released another ; and offered him as a.

witness. Held admissible ; for the defendant couid recover against any other no more

than his rateable share ; so that no one could claim over against the witness; and in

taking the accounts of tlie company, in respect to the particular claim, members must

look to the defendant, and not to the witness. (Duke v. Pownall, 1 Mood. & Malk.

430 ) See, in connection with this case, the note of the reporters, id. 432. A bank-

rupt is not a witness for his creditor, though released by him, ii' the result of the wit-,

ness' testimony would give the creditor a right to prove under the commission. The

creditor should also release the assignees. (Perryman v. Steggal, 8 Bing. 369.) .In

ejectment, the plaintiff attempted to impeach the deed under which the defendant

claimed, as fraudulent. The grantor of the defendant, after being released from his

covenants in the deed, was held a competent witness for, the defendant to support the

deed. (Jackstm, ex dern. Mapes v. Frost & Haff, 6 John. Rep. 135. Bridge v.

Eggleston, 14 Mass. Rep. 245.) So a vendor of a chattel with warranty is receiv-

able, on being released by the vendee, to support the title of the latter. (Vannorght

V. Foreman, 1 Mart. Lou. Rep. N. S. 352, 353, 4.) So, if the tenant derive title un-

der a grantor, with full covenants, though not as his immediate grantee, a release of

the covenants by the tenant will render the grantor competent for him. (Jackson ex

dem. Bond v. Root, 18 John. Rep. 60.) A bankrupt's creditor is competent for the

assignees, on releasing the estate, in consideration that one of the assignees undertakes
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to pay him his debt. (Sinclair v. Stevenson, 1 Carr. & Payne, 582.) The endorsee of

a bill qf exchange sued two defendants (partners) on an acceptance by one of them in the

name of the firm. Previously to the action, the partner who accepted the bill became

bankrupt, and pleaded his certificate in bar, on which the plaintiff entered a nolle prose-

.qni as to him, and proceeded to trial against the other. Held that the bankrupt, having

released his interest in the surplus of his effects, was a competent witness for the defen-

dant, to prove the circumstances under which the witness accepted the bill. This deci-

sion went on the statute 49 Geo. 3, c. 1-21, s. 8, which requires the solvent partner to

prove his claim for contribution, as a debt under the commission ; so that the certi-

ficate bars all claim for contribution. It would have been otherwise before the statute.

(Aflaio V. Fourdrinier, 3 Mo. & Payne, 743,747, 8. P^or a similar statute provision

in the New York insolvent laws, vid. 2 R. S. 22, 3, ^ 32, 3. On the above English stat-

ute, upon a release similar to that in Aflaio v. Fourdrinier, the drawer of a bill accep-

ted for his accommodation, was received to testify against the endorsee, in favor of

the acceptor. (Ashton v. Longes, 1 Mood & Malk. 127.) In an action between the

owners of adjoining lands, where the question was to the boundaries, the heir of the

grantor, under whom the defendant claimed, on being released by him from all claim

which he might have against the heir, on account of the covenants contained in the

deed of the ancestor, was admitted to prove the boundaries. (Bowman v. Whitte-

more, 1 Mass. Rep. 212.) A creditor of the plaintiff, to whom he had assigned all his

• effects, in trust for creditors, was received to testify for the plaintiff, who sued for part

of those effects, on releasing all his interest in the fund. (Main v, Newson, Anth. N.

P. Cas. II, 12.) The principal not sued is, on being released by the surety, a com-

petent witness for the latter. (Bank of Limestone v. Penick, 5 Monroe, 25, 27.) And

see Hunter v. Gatewood, id. 269, that without such release he would not be compe-

tent. One of two joint and several makers sued on a promissory note, cannot, bj' re-

leasing his co-maker, not a party, make him a competent witness, for the defendant
;

for a verdict for the defendant would not bar an action against the witness, who would

otherwise be liable to a suit on the note. (Pendleton v. Speed, 2 J. J. Marsh. 508.)

So of a surety, jointly bound with his principal in a bond. (Wallace's ex'rs v. 'I'wy-

man, 3 J. J. Marsh. 460, 461.) An endorser of a promissory note, who has a release

from the endorsee, is a competent witness for him, in an action against the maker-

(Barnes v. Ball, 1 Mass. Rep. 73.) And this, though the note was endorsed with the

understanding that the endorser should be a witness, and would swear to a new pro-

mise, on the part of the maker. (Moore v, Viele, 4 Wend. 420.) So if the action be

against an endorser. (Talbot v. Clark, 8 Pick. 51.) On an issue to try the right of

property between the garnishee in a foreign attach nent and the attaching creditors,

any of the latter are not competent witnesses, though they assign or release their

claims; for the record will still be evidence for or against them, in any action grow-

ing out of the proceeding. (Forreiier v. Guerrineau's creditors, 1 M'Cord, 304.) In

assumpsit for work, by a member against the deacons of a shaker society, certain

members were received as witnesses for the defendants, on exchanging releases, cut-

tmg off all claim and liability, by reason of the suit. (Waite v. Merril, 4 Greenl. 102,

109, :0, 116. Anderson v. Brock, 3 Greenl. 243, S. P.) Where S., as the agent

of M., effects an insurance on his account, but without any authority from him ; in an

action by S. against the insurer, for a return of premium, on account of the voyage

having never been undertaken ; M. having been released by S. from all claim for the
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premium, is a competent witness for hirn. (Steinback v. Rhinelander, 3 John. Cas.

269.) Quere, would not M. be competent without a release ? In trespass for taking

and impounding the beasts of the plaintiff, the defendant proved that he acted as the

agent and servant of G., on whose land the beasts were found, and after executing a

release to G., offered him as a witness to prove the beasts were taken damage feasant.

Held, that he was admissible. (Hasbrouok v. Lovs?n, 8 John. Rep. 377.) A sheriff

was sued for the misconduct of his deputy in the execution of the duties of his office.

Being released by the sheriff, he was offered by him as a witness, and held admissible.

(Turner V. Austin, 16 Mass. Rep. 181.) Where A. sold goods to B., and sold the

same goods to C, on the same terras as he purchased, and A., after the sale to C,
having converted the goods, C. brought trover against A., it was held, that B. being

released by (>,, was a competent witness for him, to prove the sale to himself, and the

purchase by the plaintiff from him ; and that there was no principle of public policy

which would prevent a witness who had no interest, or who was rendered disinteres-

ted by a release, from proving a contract made by himself. (Smith v. Rutherford, 2

Serg, & Ravvie, 358.)

If the release be offered and read without objection, for want of its being proved,

this is a waiver, and ihe objection cannot be raised, on motion for a new trial. (Doe,

ex dem. Tatem, v. Payne, 4 Hawks, 64.)

This head, involves the various questions of the person who has the power to

release, whether in his own right or as an agent, trustee, &c. ; the person who

is to take the release, the form of the release, the manner of execution, the time

when it should be given, its consideration, and its effect, when every thing legally

within the power of the party and the witness has been done in order to attain their

purpose.

The person having such a legal claim or interest in himself as to bar the admission

of the witness, whether it be the party or the witness himself, may release it bonafide,

even though he be an infant; (Walker v. Ferrin, 4 Verm. Rep. 523, 527; and see

Rogers' ex'rs v. Berry, 10 John. Rep. 132;) though the release from an infant would

be void, if it were a part of a system of collusion to present the appearance without

the reality of a release, however binding it might be on an adult as between the par-

ties. (Walker v Ferrin, ut supra.) A prochein amy or guardian ad litem, has no

power to release the right of the infant. (Id.) Nor has an attorney to prosecute or

defend the cause, without a special power for that purpose, authority to release the

rights of his client. (Walker v. Ferrin, 4 Verm. Rep. 533, 8. Murray v. House,

11 John. Rep. 464.) The attorney should have a special power for the purpose duly-

sealed, if the party intends to be absent at the trial ; and then his release, and even

his stipulation to give one. if the witness be examined in virtue of such stipulation,

will be valid ; for the court said they would compel him, on motion, to give a release.

(Heming v. English, 6 Carr. & Payne, 542, 1 Cr. Mee. & Rose. 568, and 5 Tyrwh.

185, S. C.) Where a town is a party, it may release its treasurer or other officer by

a vote. (Ford v. Clow, 8 Greenl. 334.) And this must be done by the town; for

the selectmen, as such, have no power to release- (Yuran v. The Inhabitants of

Randolph, 6 Verm. Rep 369, 373, 4.) Yet doubtless this would be otherwise where

town officers are themselves parties as such. Nothing is perceived in such case to

prevent their releasing any more than an executor or other trustee, who may clearly
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do so. (Seymour's adm'r v. Beach, 4 Verm. Rep. 493, 501.) A covenant of war-

ranty running with the land, may and should be released, not by the covenantee, if he

have parted with the title; bat by the present owner of the land claiming under the

covenantee, though all the deeds through which he claims be with warranty. (Leigh-

ton V. Perkins, 2 N. Hamp. Rep. 427. Pile v. Benham, 3 Hayw. 176. Abby v.

Goodrich, 3 Day, 433, explained in Clark v. Johnson, 5 Day, 373. A husband, a de-

fendant in ejectment, claiming to be seized jure uxoris, may release a covenant for

quiet enjoyment in a deed gi^en to his wife, and so make the covenantor a competent

witness for him. (Ford v. VValsworth, 19 Wend. 334. See Capehart v. Adm'rs of

Huey, 1 HilFs Ch. Rep. 409.)

The form of the release should be adapted to the interest. The words all demands

are of the broadest import, and will discharge future rights and common possibilities.

They were held sufficient to cut off the right of a releasing partner to a surplus of ihe

partnership effects. (Wilson v. Hirst, 4 Barn. & Adolph. 7f>0.) A release by the

attorney of the plaintiff to a witness who was liable to him for costs, of " all fees,

costs and charges," was held sufficient. (Doe, ex dem. Dully v. Allbutt, 6 Carr. &
Payne, 131.) A release to an executor, of all claim on the estate, renders the re-

leasor having an interest in the estate competent for the executor, though it omit the

name of the latter. (Oliver v. Vernon, 4 Mason, "275.) Whether a private corpora-

tor, in order to restore his competency as a witness for his corporation, must release

his whole interest as a corporator, or only that' which he has in the subject matter of

the suit, quere. (Richardson v. Freeman, 6 Greenl. 57. See two cases decided in

Maine, ante, note 122, p. 161.) A release of a warrantor of a horse being by mis-

take dated before the sale, and so void on its face, the court received parol proof of

the time of the delivery of the release, and thus gave it effect. The sale and war-

ranty, though ostensibly by the witness alone, was, in legal effect, from him and his

partner
;
yet a release to the witness alone was held to extinguish his interest. The

words were " from all and every claim and demand growing out of or arising from

the sale." (Churchill v. Bailey,! Shepl. 64, 70.) In assumpsit by the holder against

the maker of a note, a release to the endorser of Ids interest in the particular action

pending, will not render him competent for the plaintiff, because it leaves him open to

a subsequent action on the note, (Kennon v. M'Rae, 2 Porter, 389, 400. See Com-

mercial Bank v. Hughes, 17 Wend. 94, 97.)

The release need not be actually delivered from the releasor to the releasee. If it

be intended to operate, or present the appearance of an operation to the court, it shall

have that effect, though the releasee give his note intending still to be liable ; and, on

being rejected for the fraudulent attempt to impose upon the court, the releasor de-

stroyed the release, without its ever coming to the hands of the releasee. But a release

given by an infant under such circumstances, though sanctioned by his guardian ad

litem, was holden to be a mere nullity. (Walker v. Ferrin, 4 Verm. Rep. 523, 6, 7.)

A release to a witness examined on commission in New- York, purported to be certi-

fied by notaries ; and the commissioners returned the release with the commission

certifying that the release was handed to them and accepted by the witness from

them, who then swore that he had no interest. Held, that the release was suffi-

ciently proved and properly executed, (Allen v. Lacy, Dudley, 81.) A release

good in form is available, though not actually delivered, but only entered on the
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minutes of the court. (M'Causland v. Neal, 3 Stew. & Port. 131.) But it is void,

if ii be neither signed nor sealed. (Kennon v. McRae, 2 Porter, 389.)

As to the time when a release is to be given, the cases all agree that, on detect-

ing the interest at any time before the witness has left the stand, lie may then be re-

leased, and e.xamined over again. (Ante, note, 12-2.) The wife accepted a release

to her husband, and then made her deposition ; but her husband did not accept it till

afterwards. Yet her deposition was received. (Van Dusen v. Frink, 15 Pick.

4J9.)

With regard to the consideration, whether of a release or other instrument intended

fo remove interest, there need be none actually passing between the parties, especially

if the releasor be an adult ; for, per curian, " Where a party has so divested himself

of interest that he cannot resume his title by compulsion of law, he is com])etent."

(Dellone v. Rehmer, 4 Watts, 9, 10.)

The effect of the release when duly executed by the proper party, depends on the

nature of the interest and the various relations which the witness holds to the parties

in the cause. It may, we think, at this day, be safely affirmed, though with some ex-

ceptions, that any interest ivhich disqualifies the witness may be released or discharg-

ed in some way. If it be wiihout the reach of a release, &c. it is such an interest as

the law would pronounce so remote as not to exclude the witness. Henderson, C. J.

very sensibly remarked, in State v. Kimbrough, 2 Dev. 431, 8,9—" Tlie argument

is entirely incomprehensible to us, how an interest so remote and contingent, so

much ofa bare possibility, so much of a nolhinrr, if I may so express it, that it

cannot, by reason thereof, be released or assigned, should disqualify a wiiiiess."

In that case a witness v/as received for the state in a capital case, on releasing

Ills estate expectant on the death of the accused. So a bankrupt may release his

allowance even before he has obtained his certificate. (Schneider v. Parr, Peak. Add.

Cas. f>6.) ... ::•':.'
A legal interest can be released, though mere prejudice or feeling, &e. cannot.

The latter must, therefore, be endured, and go to the credibility of the wiiness.

I5ut if he will not release his interest, he will not be trusted as competent ; and this

is the true ground of his incompetency. The law goes as far as it efiectually can to-

wards removing an improper influence upon the witness' mind. It does not stand

upon the degree of interest, therefore, but whatever its amount, it demands that it

should be removed. (Best, C. J. in Hovill v. Stevenson, 4 Bing. 493.)

The general doctrine that a witness may be restored to competency by a proper re-

lease, tiiough enteVed into expressly for that purpose, is impliedly asserted in all the

cases on the subject, and expressly by some. (Lilly's lessee v. Kitzmiller, 1 Yeates,

23. Dawson v. Morris, 4 Yeates, 341.) And when a case of difficulty or nicety

arises, it is examined on the same principles as if the release were pleaded or given

in evidence by ihe releasee, in an action to enforce the right intended to be cut off.

(See Bank of Pennsylvania v. M'Calmont, 4 Ravvle, 307,310, 11.) On it-s being

found operative in itself, its relaliv? effect in the restoration of competency arises in

various ways ; sometimes it works a total obliteration of all interest, sometimes the

creation ofa balance, sometimes an inclination of the witness against the party call-

ing him, and sometimes as the reduction of an interest otherwise effectual, to such

remoteness, contingency or uncertainty, as no longer to be regarded by the law. We

•; i • . ». .•



Ch. 5.] OfRestoring the Competency of an Interested Witness. 167

shall continue the examples furnished by the cases, without much attention tn the par-

ticular grounil on which the release works its intended effect. In most instances that

is quite obvious.

The release by the vendee, of his vendor or warrantor, of lands or poods, wheiher

the warranty be express or implied, in order to render the vendor competent in an ac-

tion l)y or against the vendee concerning the title, is a familiar instance. (Clarli v.

Johnson, 5 Day, 373, 381. Caston's ex'rs. v. Ballard, 1 Hill, 40B. Van lioesen v.

Benhani, 15 Wend 164.) So a release of the assignor of a mortgage in an action by

his assignee. (Lithgow v. Evans, 8 Greenl. 330.) In an action by a bailee against

a stranger, liis bailor may !:e released, and made competent for the plaintiff. (Said in

Chesley v. St. Clair, 1 N, Hamp. Rep. 190.)

'J'he surety being sued alone, his principal may be released by him, and so made
competent. (Reed v. Boardman, 20 Pick. 411.) In an action by the endorsee against

one who endorsed for the maker's accommodation, the laiter was thus rendered com-

petent for the defendant. (Van Schaack v. Stafford, 12 Pick. 565.) So in assumpsit

against the surety, one of two joint makers of a r.ote, the other being principyl, was

held competent for his surely, on a like release. (Harmon v. Arthur, 1 Baih 83 )

And in such and the like cases, a release of the cosls alone restores the competency

of the principal, by creating an equal interest between plaintiff and defendant. (Periy-

man v. Sif^ggal, 5 Carr. & Payne, 197 ) And see Bank of Limestone v. Pennick, 2

Monroe, 100, 101. A constable's sureties being sued, he was held to be a com{:eient

witness for them, on their giving him a proper release. (V\^i!iard v. Wickham, 7

Walts, 292 )

Anotiier instance is of a witness releasing his interest in a fund which his testimony

may affect beneficially to himseit ; as if he be called in behalf of a decedent's estate

to a share of which he is entitled as a distributee or legatee, (Van Home's ex'r v.

Brady, I Wright, 452. Boon v. Nelson's heirs, 2 Dana, 391, 2. Cox v. Norton, 1

Pennsylv. Rep. 412, 414.) Sometim.es this may be done on his releasing his inter-

est, not generally in the fund ; but merely in the subject matter of the suit. ( i'or-

rence v. Graham, 1 Dev. & Batt. 284, 6.) So a witness supposed to have a lieii on

the subject of recovery, was received for the plaintiff, on releasing it. (Raymond v,

Howland, 12 Wend. 176, 9.)

Tn an action against a sheriff for his deputy's neglect, the latter may be made com-

petent for the sheriff, by a release. (Jevvelt v. Adams, 8 Greenl. 30.)

In an action by a bankrupt's assignee the bankrupt was denied to be conipetent

for the plaintiff, till three releases were executed, one by himself to his assij^nee,

secondly by all his creditors to the bankrupt, third by the assignee, who was not a

creditor to the bankru[it. A year at^ter the commission issued having elapsed, it was

presumed that all the creditors had come in and proved their debts. And therefore a

release from all who had proved was held sufficient. (Carter v. Abbott, 1 Barn. &
Cress. 444.

The son conveyed his land to his father; then McKee obtained judgment rgainst

the son alone ; and then Gilchrist obtained a judgment and execution against the

son and his father; and caused the land to be sold. M'Kee alleging that the son's

sale was fraudulent, claimed the avails of the execution sale on his senior judgment.

On the trial of an issue upon the question of iraud between these two judgment

creditors, the father, on being- released from all liability to the junior judgment
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creditor, was held a competent witness for him. (McKee v. Gilchrist, 3 Watts,

230, 4.)

It may, perhaps, be now taken as settled, both in the English, and a majority of the

American courts, that the exclusion of a party whether nominal or real, or both, from

being a witness in liis jwn cause, rests mainly on the ground of his interersl ; and that

policy, though it operates in some instances, exerts an influence comparatively small.

There are several other decisions verifying this remark, some of which we shall

proceed to give here, and others will present themselves in various parts of these

notes. The case of Stevens v. Bransford, 6 Leigii, 246, was the case of a sheriff

who had taken a bond on seizing property, pursuant to the Virginia statute, to pay all

persons having claim to the property, their damages. In an action in the sheriff's

name, on the bond, the sheriff was willing to be sworn as a witness for the defendant,

who offered him ; and the question whether he was competent, was debated by the

judges upon his interest in defeating the plaintiff, to whom he might be liable, if he

had a real claim, and the sureties should prove insufScient. Four judges sat ; and

they were equally divided. But none of them raised a serious doubt whether his

merely being a party, should exclude him.

It is remarked in the 8th ed.'of this work, by Amos & Phil. p. 47, note (1,) that

the privileges of parties to suits, in not being compelled to appear as witnesses, has

often been confounded with their interest. The privilege is considered under a dis-

tinct head, at p. 157, 8, where the general rule is laid down and illustrated that "a

parly on trial before a jury, is never compelled to give evidence for the opposite party

against himself; and this rule is applied to nominal and real parties ; though is is said

that he may, by his own consent, give such evidence against himself, or a party join-

ed with him, the privilege being personal to himself.

It is added, p. 158, note (3.) that it does not appear to have been considered whe-

ther persons whose admissions are evidence against parties to a suit, on the ground of

their being the real, though not nominal, parties to a suit, are privileged from giving

evidence. It need scarcely be observed that such privilege has often been recognized

on this side of the Atlantic. (Ante, note 35.)

In England, it has been recently said, that, where one defendant out of several

justifies a trespass in right of A., but submits to a verdict, A, not having employed the

attorney, is a competent witness for the other defendants on distinct issues ; and that

one who is, without his consent, made lessor of the plaintiff, may, after a verdict for

the defendant on his demise be called as a witness in support of other counts. (Lord

Denman, U. J. in King v. Baker, 2 Adolph. & Ellis, 333.) In that case, several

defendants in replevin, made several cognizances under distinct persons. The

plaintiff consenting to the acquittal of one defendant, the person under whom he

made cognizance, was received as a witness for the other defendant, Upton v.

Curtis, cited in text is corrected by the case now cited. These are instances of

parties real, though not nominal. So, by the decision of an American court, a merely

nominal party may be received on being divested of all interest. An administra-

tor, one of the plaintiffs, was held competent for them, on releasing to the distributees

all his claim for commissions, and paying to the protbonotary all the costs of the suit

past and to come, and agreeing that, in no event should they be refunded, it not appear-

ing that he was in danger of being charged for a devastavit. (Patton's adm'rs v. Ash,

7Serg. & Rawle, 116, 103, 4. See ante, note 36, p.' 56.) All this is necessary,
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however, or he cannot be received. (Gebhart v. Shindle, 15 Serg. & Rawle, 235.

Beard v. Covv^raan's ex'r, 3 Har. & McHen. 152.) Nor would like steps render him

competent, if he had been an administrator defendant. (Conrad v. Keyser, 5 Serg.

& Rawle, 370.) One defendant in ejectment having quit the possession, and assigned

all his interest to the other defendant, and being released from all liability to the per-

son of whom he purchased, was held admissible as a witness for the plaintiff', he, the

witness, not objecting. (Patterson's lessee v. Hagerman, 2 Yeates, 163. Diermond's

lessee v. Robinson, 2 Yeates, 324, S. P.)

In Pennsylvania, a party plaintiff may be rendered competent in one of two ways.

In the first place, by a simple assignment before suit brought, which is holden to throw

the whole interest, and an exclusive liability for costs on the assignee, who afterwards

sues in the assignor's name, and so to make him competent for his assignee. (Wistar

V. Vv'alker, 2 Brown, 166, 169, to 171 ; a leading case, and the principle of this prac-

tice fully shown. Steele v. The Phcenix Ins. Co. 3 Binn. 312. Canby v. Ridgway,

1 Binn. 496. Fetterman v. Plummer's adm'r 9 Serg. & Rawle, 20, 1, 2. Davis v.

Barr, 9 Serg. & Rawle, 137. Clement v. Bixler, infra. Martin v. Stille, 3 Whart.

Rep. 337.) And though the assignment be simple and absolute, the assignee need not

release the assignor. (Martin v. Stille, 3 Whart. Rep. 337, 342.) There is an excep-

tion, however, where the assignment was made in order to pay a precedent debt of

the assignor, unless it was expressly agreed to take it in payment ; for a failure to re-

cover would revive the absolute liability of the witness for the debt. (M'Ginn v.

Plolmes, 2 Walts, 121.) Another method, though both he be the real and nominal

plaintiff, is an assignment of all his interest in the cause, before or at the time of trial
;

and the payment of all the costs so fai accrued on the part of the defendant ; with the

deposit of a sum of money, deemed sufficient by the court to cover the future costs of

the defendant, and a stipulation that the deposit shall go towards defraying such fu-

ture costs absolutely and without recall. (Ash v. Patton, 3 Serg. & Rawle, 300.

Patton's adm'rs v. Ash, 7 Serg. & Rawle, 116, 123, 4. Conrad v. Keyser, 5 Serg.

& Rawle, 370. North v. Turner, 9 Serg. & Rawle, 244. Browne v. Weir, 5 Serg.

& Rawle, 401, 403. Washington, J. in Willings v. Consequa, 1 Pet. C. C. Rep.

308. Willing v. Peters, 12 Serg. & Rawle, 177. Fetterman v. Plummer's adm'r, 9

Serg, & Rawle, 20, 22. Richter v. Selin, 8 Serg. & Rawle, 425, 437. Clements v.

Bixler, infra. Hoak v. Hoak, infra. Campbell v. Galbreath, 5 Watts, 423, Mc-
Lughan v. Bovard, 4 Watts, 308, 312.) Some cases say the stipulation not to claim

a return, need not be express ; but is implied in the payment and deposit for such a

purpose. Conrad v, Keyser, 5 Serg. & Rawle, 370. North v. Turner, 9 Serg. & Rawle,

244, 249. And see Clement v. Bixler, infra. Merely giving security for costs will

not do. (Clement v. Bixler, 3 Watts, 248.) Nor a deposit for past, and a promise

by the plaintiff to pay future costs, if any more should accrue. (Hoak v, Hoak, 5

Watts, 80.) A fortiori, a mere stipulation to pay both past and future costs, (Camp-
bell v, Galbreath, 5 Watts, 423.) or a mere assignment, without more, (Harris v.

Ohio Ins. Co. 1 Wright, 544.)

But the right is not reciprocal. The defendant has no power to restore his own
competency, (Conrad v. Keyser, 5 Serg. & Rawle, 370, and see Shelby v. Smith's

heirs, 2 A. K. Marsh, 504, 507,") which has led some of the Pennsylvania judges to

think the rule a hard one. (Hoak v. Hoak, 5 Watts, 81, 2, per Kennedy, J, Cox v.

Norton, 1 Pennsylv. Rep, 412; 414, per Huston, J.)

Vol. I. 22
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Nor can a plaintiff, even under the liberal doctrine of Pennsylvania, at all times

make himself competent by the usual assignment, payment and deposit. His interest

may not be assignable in its nature, as if it arise from a personal tort. See cases infra.

And it is said in one case of a trustee, that a mere formal assignment for such a pur-

pose, either before or after suit brought, does not divest his interest ; that he can

still claim the trust fund on its being recovered, and it was so held, where the adminis-

trator had assigned the debt to the distributee before suit, and brought an action for

the assignee's use. (Sypher v. Long, 4 Watts, 253.) Quere ; for an administrator

may assign a particular debt ; though he cannot assign his trust, as such. The ma-

chinery being adequate, it is not perceived that the objection is so great as in case of

a party having the beneficial interest. (See Patton's adm'rs v. Ash, and Beard v.

Comnan's ex'r, supra.) The rule is universal, that a mere trustee, not being a

parly, nor personally interested, is a competent witness in favor "of the trust fund.

An assignment legally effective, though the witness may expect a re-transfer of

the right, restores competency in other cases, (Dellone v. Rehmer. infra,) and

why not in this '\ But in Sypher v. Long, the counsel was retained by the ad-

ministrator. That would sustain the decision ; for he was liable for costs. (See 4

Watts, 254 )

Another case for discharging interest is, where the witness to be rendered compe-

tent occupies the position of a real, but not a nominal plaintiff, or (it is presumed,) de-

fendant. That the rule applies to a real though not a nominal defendant, see Benjamin

V. Smith, 12 Wend. 404. In such a case the books all seem to agree that his compe-

tency may be restored ; but, as most books say, not by a simple release, assignment, or

other discharge of his interest ; for he is, if a plaintiff, moreover liable for costs to the

opposite party. This has been often held in respect to real plaintiffs who are consi-

dered such by reason of their being cestuis que trust or assignees of the whole or any

part of the money in dispute
;
(Gallagher v. Milligafti, 3 Pennsjlv. Rep. 177 ; Mackin-

ley v. M'Gregor, 3 Whart. Rep. 369, 374, 5, 399, 400; Ontario Bank v. Worihington,

12 Wend. 593 ; Lake v. Auborn, 17 id. 18 ;) and in Benjamin v. Smith, 12 Wend.

404, a real defendant ; though quere of this, since the case of Miller v. Adsit, 18 Wen-

dell, 672. There mast be an actual payment for past, and an absolute deposit for fu-

ture costs as in other cases. (Campbell v. Galbreath, 5 Watts, 423.) But this is

denied in New-York, and a bond of indemnity to the assigning party held sufficient.

(Lake v. Auborn, 17 Wend. 18, 19.) It was held in one case, that an assignment by

cestui que trust must, in order to restore Us competency, be not only legally effective

in form, but on actual consideration
;
(Hoak V. Ploak, 5 Watts, 80, 83 ;) but this case

seems to stand alone, and is contrary to the practice, because an assigament or release

expressing without seal, or importing a consideration by seal, removes the legal and

equitable interest as between the parties, whether there be an actual consideration or

not. In Martin v. Stille, the assignment was expressed to be for the nominal consid-

eration ol $1, and was in truth a mere gift
;
yet held good. (3 Whart. Rep. 342, 3.)

The whole is reduced at least to a mere honorary interest, or a belief of inteiest, which

never disqualifies. And that very point was held in Dellone v. Rehmer, (4 Watts, 9,

10,) where counsel sought to question the consideration of the assignment. In that case

a distributee assigning under hand and seal, to her mother, who gave her a bond, at

one year, to pay her nett distributive share, after deducting the claim in question in a

suit against the administrator, was held competent for the latter. And per curiam :
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" Where a party has so divested himself of interest that he cannot resume his title by

compulsion of law, he is competent, though he believe himself interested." They

likened it to an expectation of benefit, a matter of mere honorary obligation or belief of

interest. (Taylor's adm'r v. Colvin, 1 Wright, 449, S. P.) In trespas quare clausum

fregit and issue on the title, the cestuis que trust of the plaintiff were received as wit-

nesses to support the title, on a simple release, without paying or making a deposit for

the costs of the defendant, (Martin v. M'Cord, 5 Watts' Rep. 493.) which seems incom-

patible with several other cases, supra, especially in Pennsylvania. The cases in New-

York are not uniform on this point. In Soulden v. Van Renseliaer, 9 Wend. 293, it

was held that the cestui que trust parting with his interest, was liable to the costs of

defence, but only on the contingency that the real party should become insolvent. The

case was, therefore, one of contingent and remote liability, which never goes to com-

petency. (Nelson, J. p. 295, 6.) That reason, though it seems to be very sound, has

certainly been disregarded in later cases. (Ontario Bank v.Worthington, 12 Wend. 593,

7.) It is doubtful, however, whether in this case, the cestui que trust had parted with his

interest ; he seems still to have had a claim upon a deposit, if the suit succeeded. (See

id. p. 595, 6, 7.) In Ward v. Lee, (13 Wend. 41, 43,) which was assumpsit by one

for a sum of money due to two, on the party off the record releasing, though a partner

with the plaintiff, he was received as competent for the plaintiff, without any thing

more. The point of liability for costs to the defendant does not appear to have

been raised or thought of. (Curcier v. Pennock, 14 Sergeant and Rawle,

51, 54.) Pickett v. Cloud, 1 Bail. 362, contra; for he is accountable for the debts

of the firm, and so is inttirested to increase the fund, beside being liable to the defend-

ant for the costs
;

(id. 364, 5 ;) but this, in Curcier v. Pennock, supra, is called too

remote and indirect to form an objection. (Per Tilghman, C. J.) In like manner,

where a bill was filed by one distributee against an administrator to compel a distribu-

tion to the complainant and several others, including P. and his wife ; on P. assigning

all his and his wife's interest to the complainant, he was held a competent witness

for the complainant. (Blackerby v. Holton, 5 Dana, 520, 3.) The case of a real,

though not a nominal defendant, illustrative of our present head, we before instanced

in Benjamin v. Smith, 12 Wend. 404, 407. The action was case for a false return

to the plaintiff's fi. fa. against the sheriff, who defended, under the indemnity of A.

and B., having applied the proceeds of the levy and sale in question upon their fi. fa.

as being prior to the plaintiff's. Although B. assigned and was discharged of all

his interest, as between him and A. and the sheriff, still he was held incompetent by

reason of his liability for costs to the plaintiff. But we may doubt, as said before,

whether, since Miller v. Adsit, 18 Wend. 67, such liability be any longer an ob-

jection.

The practice of assigning the interest of the plaintiff, &c. with a view to render

him competent, was pointedly censured and denied to be law, by M'Lean, J. in Scott

V. Lloyd, 12 Pet. 145, 149 ; and see per Huston, J, in Cox v. Norton, 1 Pennsylv.

Rep. 414; though the cases recognizes the right to restore the interest of any other

person by assignment, release, &c. Where a suit was brought on a bond of principal

and sureties, the former, having confessed judgment and been discharged from execu-
tion under the United States insolvent law, was held competent as a witness for the

other defendants on being released by them. (United States v. Leffler, 11 Pet. 86.)

So where the maker and his surety, the endorser, were sued jointly, the former,
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having confessed judgment and being released by the endorser, was held competent

as a witness for him. (Tilford v. Hayes, 2 Yerg. 89.) Quere, unless in such a case,

there would be a separate taxation of costs. The interest of a legatee, &c. e. g.

where he is offered to sustain a will, may be removed as well by an assignment of his

interest to a third person as by its release to the executors, &c. (Gates' adm'r v.

Wacjter's heirs, 2 Hill, 442.) A cestui que trust stood by in silence and saw his

trustee convey, was holden to be concluded, and to have parted with his interest for

the purpose of restoring competency. (Taylor v. Taylor, 2 Watts, 357.)

A claim for a trespass de bonis, &c. was held assignable for such a purpose ; but it

was doubted of one for a slander, assault, &c. or other personal wrong. (Vid. The
People, ex re). Stanton v. , 19 Wend. 73.) It was held that though the as-

signee be absent, his assent will be presumed if the assignment be beneficial to him.

(North v. Turner, 9 Serg. & Rawle, 244.) The plaintiff, an assignor, is still incom-

petent, if he have guarantied the payment to his assignee, though the latter may have

assigned to another without guaranty ; for the guaranty was said to run with the bond

into whose hands soever it might pass. (Reed v. Garvin, 12 Serg. & Rawle, 100,

103, 4.) Quere.

A plaintiff in a pending action, who had obtained his certificate as a bankrupt,

was held competent for his assignees, though their names were not formally substi-

tuted; (Browne v. The Ins. Co. of Pennsylvania, 4 Yeates, 119; M'Clenachan v.

Scott, stated in a note to Field v. Biddle, 2 Dall. 172 ; M'Ewen v. Gibbs, 4 id. 137,

S. P. ;) but the last case states that the assignees first entered into security for costs,

and the nominal plaintiff (the bankrupt) released his interest*at the bar.

We now proceed to some miscellaneous means of restoring interested persons who
are not parties, to competency.

Several observations made under the next preceding head in respect to restoring

competency by release, will in substance apply to this, especially to the means of

restoring by an assignment or transfer of interest. (The assignment being between

proper parties and drawn up in due form, need not always be actually delivered to

the assignee. A stockholder of a bank, who executed a transfer of his stock to his

daughter, then at a distance, and delivered it to the cashier without her knowledge,

but for her use, was held competent for the bank. (Smith v. The Bank of Wash-
ington, 5 Serg. & Rawde, 318. And see North v. Turner, supra.) As we also

saw by several cases supra, no actual consideration for the payment is necessary.

A widow distributee having accepted a specific legacy in full of all her claim upon

the estate, including dowser, was held a competent witness for the estate. (Gebhart

V. Shindle, 15 Serg. & Rawle, 235.) See Seagar's ex'rs v. The State, 6 Har. &
John. 162, for a restoration of competency by a singular concurrence of circumstan-

ces. A vendor with warranty was held competent for liis vendee, on being discharged

imder the Maryland insolvent act. (duimby v. Wroth, 3 Harr. & John. 249.) A
married woman, a distributee of an intestate, was held not to be rendered competent

for the administrator, by her husband's written receipt in full of her interest. (Dun-

nington's ex'r v. Dunnington's adm'x, 3 Harr. & John. 279.) An endorser of a writ

(which in several states binds him as security for costs to the defendant) may be re-

stored by the plaintiff depositing a sum wliich the court shall deem sufficient to cover

the defendant's costs, if he succeed. (Roberts v. Adams, 9 Greenl. 9.) The endor-

ser of a note having obtained his certificate as a bankrupt, w^as held competent for
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the endorsee, in an action by him against the maker. (Murray v. Marsh, 2 Hayw.

290.) A stockliolder was held competent for a solvent bank, on assigning his interest

to the bank in payment of his debt. (Bank v. Green, 3 Watts, 374.) In a suit for

contribution, founded on advances by one part owner of a vessel against another

Avho held his share as trustee, the cestui que trust of the defendant was sw^orn as

competent for him, on his (the v»^itness') releasing his interest. (Clark v. Longworth,

1 Wright, 189.) One interested as having engaged to pay the amount to be recov-

ered, was holden restored to competency, on the principal depositing with him a check

for a sum of money equal to his liability ; and on his executing a sealed receipt to the

principal for the sum, expressed to be in full for all claim as suretj'". And Savage,

Ch. J. said the witness thinking it sufficient and discharging the defendant, and it be-

ing apparently so in fact, all interest was removed. " If the plaintiffs recovered, the wit-

ness would pay the amount out of the money, and return the balance. If the defendant

succeeded, he was bound to return the whole." And he was accordingly held a com-

petent witness for the defendant, (Manchester Iron Manuf Co. v. Sweeting, 10

Wend. 162, 5.) A stockholder was held competent for his company, on simply assign-

ing his stock, though indebted to the company, whose by-laws forbade a debtor so

to assign without notice and consent, &c. ; for all his interest is gone, subject to the

lien created by the by-law on the stock. (Gilbert v. Manchester Iron Manuf Co. 11

Wend. 627. Utica Ins. Co. v. Cadwell, 3 Wend. 296.) And this though he declare

his intention to repossess iiimself of the stock, and that he assigned it for the purpose of

being a witness, there being no express understanding with the assignee that it should

be restored. (Stall v. The Catskill Bank, 18 Wend. 466.) A receiptor of goods

attached in the cause, may be rendered competent, like bad, by depositing a sum of

money sufficient to indemnify him, though it was doubted whether a bond of indemnity

would be sufficient. (Allen v. Hawks, 13 Pick. 79, 85. Beckley v. Freeman, 15 id,

468.) And in the last case the same thing was also held as to one who had become

liable as security for costs, by endorsing the writ. In assumpsit against a surviving

partner, the defence was, that the plaintiff with A. and the deceased partner had

covenanted to discharge all the firm debts. The plaintiff, on releasing A., offered him

as a witness to prove that the covenant was delivered to the deceased to be delivered

to the defendant on a condition which had never been complied with. Held admissible,

for he was interested to prove an absolute delivery, as that would work payment and

take away all liability from the witness. Quere, therefore, whether any release was

necessary. (Whitaker v. Salisbury, 15 Pick. 531, 543.) In replevin by executors

for slaves, the testator's widow was offered as a witness for the plaintiffs. She had

renounced all right under the will ; and by an agreement with the plaintiffs was

entitled to certain substituted provisions for her maintenance, which appeared not to

depend on or have any connection with the property in question, but were personally

binding on the plaintiffs. And she was lield competent. (Callis v. Tolson's ex'rs, 6

Gill & John. 80, 90, 91.) In a like action, the widow, not having renounced, she, on

the trial, released to the plaintiff all interest in the negroes, he releasing to her all

claim for costs, and depositing in court money equal to those which had accrued.

Held sufficient to restore her competency. (Cole v. Hebb, 7 Gill & John. 20.) la

an action in the sheriff's name on a jail bond for an escape from custody under a ca. sa.

in favor of A. & B. the latter was on being released by A. and the attorney, offered as

a witness by the sheriff, and stated that he had just now agreed by parol with A. that
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he should have the whole debt in question ; should pay B. one-fourth of its amount,

and, as the witness understood, A. was to defray all the expenses of the suit. Quere,

whether this was an assignment so as to divest B.'s interest. But held, that it was

not explicitly shown that B. was discharged from the costs which had accrued in the

cause. (Seymour v. Harvey, 11 Conn. Rep. 275 ) A legatee and devisee having

been paid in full, executed a release to the executor ; and it not appearing that the

sum in controversy would be necessary to prevent a resort to the refunding bond, was

held a competent witness for the estate. (Higgins v. Morrison's ex'r, ^ Dana, 100,

106.) In trover by a bailee, the bailor may be a witness for him, where he had settled

with the bailee, who has agreed to allow him a certain sum for the goods lost. (Maine

State Co. v. Longley, 2 Shepl. 444.) One transfers a note, with guaranty ; on the

transferee delivering up and cancelling the guaranty, with intent to make the guarantor

a witness, he becomes competent for the transferee. It is equivalent to a release.

(Watson's ex'rs v. McLaren, 19 Wend. 557, 561.)

A new head of restoring competency in England has been raisfed by the late stat. 3

and 4 W. 4, c. 42, ^ 26, 7. It provides that where a witness would be held incompe-

tent, by reason that the verdict or judgment would be evidence for or against him, he

shall nevertheless be examined, his name being first endorsed on the record, the effect

of which as evidence is thus to be deemed taken away.

As we are not aware of any similar statute in the United States, the decisions giving

application to the above statute can be but remotely useful ; and we shall do no more

than cite them, with the remark that the earlier of these decisions withheld the statnte

from several cases to which it has been since extended. The only cases which we
have been able to find are these ; Brailhwait v. Coleman, 8ih ed. Phil. Ev. 109,

Burgess v. Cuthill, 1 Alood & Rob. 315 ; 6 Carr. & Payne, 282 S. C. Mitchell v.

Hunt, id. 351. Hodson v. Marshall, 7 id. 16. Faith v. M'lntyre, id. 44. Pickles v.

Hollings, 1 Mood. & Rob. 468. Creevey v. Bowman, id. 495. Stewart v. Barnes,

id. 472.

NOTE 123—p. 156.

In an action by executors, a paid legatee was held a competent witness to increase

the estate, nothing appearing that the estate was insufficient to pay its debts. (Clark

V. Gannon, Ry. & Mood. N. P. Rep. 31.)

NOTE 124—p. 156.

See ante, note 81.
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. • NOTE 125—p. 156.

The interest of the witness, in order to disqualify him, must exist at the time of the

examination. (Henrji's Lessee v. Morgan, 2 Binn. 497. Ludlow v. Union Ins. Co.,

2 Serg. & Rawle, 119.)

NOTE 126—p. 156.

So a release by a devisee. (Cook v. Grant, 16 Serg. & Rawle, 198.)

NOTE 127-p. 157.

A present right, though to take effect in futuro, may be presently released. (Co.

Lift. 265, a.) Thus where the wife's administrator sued for money due to her in her

life time, her husband was received to testify for the plaintiff, on his releasing his con-

tingent interest in his wife's estate, to her administrator. A release in these words,

" All his right, &c. to any su ii or sums of money which might be recovered in the

said cause," was held sufficient. (Woods v. Williams, 9 John. Rep. 123.)

But cases may arise where a release would be unavailable. Thus one claimino'

common of fishery as an inhabitant of S., cannot, by a release to the other inhabitants,

and to the plaintiff, be rendered a competent witness for another inhabitant to main-,

tain the common right. (Jackson v. Fountain, 2 John, Rep. 170.) See Abby v.

Goodrich, 3 Day, 433.

In assumpsit against R. and others, one B. was offered as a witness for the plaintiff;

but objected to because he was liable to the plaintiff jointly with R. for one item of

the plaintiffs 's claim. The plaintiff thereupon released B. from all claims of the

p'aintiff against B. alone, or in conjunction with R. ; but excepted his claim against

B. and the other defendants. The release was holden sufficient ; for it turned the

witness' interest in favor of the defendants. (Bulkley v. Dayton, 14 John. 3S7 )

But a release by a tenant in possession to his landlord, of all his (the tenant's) inter-

est, still leaves him interested to support his possession ; and he cannot therefore tes-

tify for his landlord. (Vincent v. Huff's lessee, 4 Serg. & Rawle, 298.)

• On an information for a seizure of goods under the revenue laws, the informer being

entitled to a moiety, and also liable for costs, is of course not made competent by a

release of his right. (Rapp v. Le Blanc, 1 Dall. 63.)

A release, to be effectual, must be directly from the person to whom the witness or

party is liable. Thus, where the action was on a limit bond, and brought against one

of two joint debtors and his surety in the bond, for his (one of the co-debtor's) escape

from execution issued on a judgment against Jiim and his co-debtor. Held, that the

other co-debtor, offered by the defendants as a witness, could not be released by the

surety, but that the release must be from the principal, (the co-debtor sued.) (Ran-
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som V. Ke}res, 9 Cowen's Rep. 128.) So a distributee, to make himself competent

for the surviving partner of the intestate, must release directly to the%dministrator,

not to the surviving partner. (Allen v. Blanchard, 9 Cowen's Rep. 631.)

One release to two joint acceptors of a bill, releasing both jointly, is sufficient.

(Rex V. Bayley, 1 Carr. & Payne, 435.)

In trover for a barge, the plaintiff claimed it under purchase from Buckman, and

proved the purchase and payment. The defendants claimed that Buckman had before

sold to Wilson, of whom they purchased ; and offered Buckman as a witness. On ob-

jection, it was doubted whether any release were necessary ; But if it were, a release

being produced from Wilson to Buckman, was held sufficient. The court said no re-

lease from the defendants would avail anything; for they had no remedy against

Buckman; but only against Wilson. (Radburn v. Morris, 1 Mo. & Payne, 648.)

To make a distributee a competent witness for the administrator, a release of all

demands from the begining of the world tip to the time of giving the release, is insuf-

ficient, for this will not touch the fruit of the present action, which is not the subject

of a demand till recovered. (Matthews v. Smith, 2 Younge & Jervis, 426.)

A member of a corporation having a common fund, is not a witness to sustain

its interest, though he release all interest in the subject of the suit ; for he may,

notwithstanding the release, avail himself of the sum when paid in as a part of the

fund. (Doe, ex dem. Mayor and Burgesses of Stafford v. Tooth, 3 Younge and Jer-

vis, 19.)

It behoves the plaintiff releasing a witness, that he do not affect or discharge his

cause of action. That may sometimes be, in which case the defendant may avail him-

self of it, to reduce damages, or by plea puis darein continuance. One of these con-

sequences was insisted upon against a landlord, who had sued the sheriff for removing

goods of the tenant without payment of rent. The landlord released the tenant in or-

der to make him a competent witness, when the sheriff insisted that the claim against

him was thereby discharged ; that he might plead the release ; or, at least, the plain-

tiff could recover no more than nominal damages. The conclusion was not denied ;

but it was held that a release to the tenant did not touch the cause of action against

the sheriff, which was now independent of the claim against the tenant. (Thurgood

V. Richardson, 4 Carr. & Payne, 481.)

NOTE 128—p. 157.

The "widow of a grantor of land with warranty, was released generally by the

defendant, (the grantee.) and especially from all claims by reason of her being a

grantor in the deed from her husband. The objection being still persisted in, on the

ground that her interest consisted in a claim to a residuary share in her husband's

personal estate, the defendant proved that her husband died insolvent. Held, that

she Avas competent. (Jackson, ex dem. Howell, v. Delancey, 4 Cow. 427.)

"Where, in an action by an administrator, the heir released to him all his interest

in the action, and there was no evidence that the intestate left any real estate, which

might be relieved from the claims of creditors, by a recovery in the action, the heir
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was held to be a competent witness for the administrator. (Boynton v. Turner, 13

Mass. Rep. 391.)

A bankrupt or insolvent debtor, who has been discharged from his debts, and has

released his claim to the surplus of his estate, is a competent witness for his assignees.

(Jaques v. Marquand, 6 Cow. Rep. 497.)

In an action by a surviving partner for a debt due the firm, a release from the

widow of the deceased partner will not render her a competent witness for the plain-

tiff for he (the survivor) is liable to the personal representatives of the deceased

partner for a share of the sum recovered, and not to the widow, whose claim for her

distributive share of her husband's estate is against the personal representatives,

and not against the plaintiff. (Allen v; Blanchard, 9 Cow. Rep. 631.) Another

reason is, that if the plaintiff fails in the action, the estate is liable to contribution to

the costs, the payment of which would diminish the widow's share. This interest is

not reached by her release.

NOTE 129—p. 158.

Where a witness was objected to by the defendant, as having given a written

guaranty of the debt to the plaintiff, the counsel of the latter delivered up the guar-

anty to the witness with authority to destroy it. Held, that the relation of counsel

and the possession of the guaranty, warranted the presumption that he had authority,

from his client so to deliver. (Merchants Bank v. Spicer, 6 Wend. 443.)

The select men of a tovvui cannot, without a vote of the town for that pui-jDose, re-

lease a witness, so as to make him competent. Neither can that be done by an

agent appointed to defend the suit, by virtue of his general powers as agent. (An-

gel V. Pownal, 3 Verm. Rep. 461.)

NOTE 130—p. 158.

So a release by one of several partners. (Bulkley v. Dayton, 14 Jolin. Rep. 387.)

Or from one of two coach proprietors, sued for neghgence, to the person employed as

guard to the coach. (Whitamore v. Waterhouse, 4 Carr. & Payne, 383.) A re-

lease by one of two ship owners suing for an injury done to their ship, which the

defendant imputes to the neglect of their master, will render the latter a competent

witness for the plaintiffs ; for their action against the master would be joint for the

negligence, which one of the tv/o might release. (Hockles^ v. Mitchell, 4 Esp.

Rep. 86.)

Vol. I. 23
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NOTE 131~p. 158,

Willings V. Consequa, 1 Pet. C. C. Rep. 301. One release to two joint acceptors

of a billj releasing both jointly, is sufficient. (Rex v. Bayley, 1 Carr. & Payne, 435.)

NOTE 132—p. 158.

In an action of assumpsit against A. & B., as partners, on a partnership contract,

A., who was not found or served with process, was offered as a witness in favor of

B. and held admissible, after having been released by B., on the ground that the

suit having abated as to him, by the return on the process of " no inhabitant," he

was no longer a party to the suit ; and as to his interest, that was hostile to the

party calling him ; since a recovery and satisfaction against B. would bar a future

action against A., and B.'s release would protect A. from any claim for contribution.

(Leroy, Bayard & Co. v. Johnson, 2 Pet. Rep. 186.)

A release from one to the other of two persons, being partners, or jointly liable to

the payment of a sum of money, in a case where contribution might be enforced by

one against the other, renders the released party a competent witness for the re-

leasor, ill a suit against him alone, by the crecUtor ; although v/ithout such release

the witness would be directly interested in the event of the suit. (Bagley v. Os-

borne, 2 Wend. Rep. 527.) The same doctrine was held by Washington, J. in the

case of Willings v. Consequa, (1 Pet. C. C. Rep. 306.) The decision in these cases

rests upon the principle, that when a plaintiff brings his action at law against a part

of several parties jointly liable, and fails to recover, the judgment will be a bar to

any future action brought by him against any, or all of the joint debtors ; and if he

recovers against a part of the joint debtors, he thereby discharges the others from all

liability, both at law, according to the doctrine laid down in Robertson v. Smith, 18

John. Rep. 456, and Gibbs v. Bryant, 1 Pick. Rep. 118, and in equity, as held by

Kent, Chancellor, in Penny v. Martin, 4 John. Ch. Rep. 566, contrary to the English

case, cited in the text, by which it was held, that although the remedy at law was

gone, yet the plaintiff might, by bill in equity, enforce his claim against the parties

not sued, in case the defendant, against whom judgment was recovered, should die

or become insolvent. See also, Sheehy v. Mandeville, 6 Cranch, 253, where it was

held that a recovery against one of two joint makers of a note does not discharge the

other. See Pendleton v. Speed, and Wallace's ex'rs v. Twyman, stated ante, note

122 ; also Duke v. Pov/nall, stated ante, in the same note ; also Waite v. Merrill,

and Anderson v. Brock, stated in the same note.

In assumpsit against one of several makers of a promissory note, the others Avere

held competent for him, on being released from all contribution. (Carleton v.

Whitcher, 3 N. H. Rep. 196.)

In Louisiana an action was brought by partners in their own names for a demand

which their former partner had sold to them in ihis way; on retiring from the firm

he assio-ned to them all claims " which are or may be owing to the firm." He was
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held a competent witness for the firm ; this assignment not amounting to a warranty

of the claim. (Merriam v. Worsham, 4 Mart. Lou. Rep. N. S. 19S.) And see

ante, note 82.

The difficulties attending the discharge of interest in an ordinary joint debtor not

sued, so as to malce him competent for the defendant, were considered ante, note 82.

and note 91, and where he is a partner, note 13-2. It will be seen by these notes,

that his competency for either party has been thought materially to depend on the ef-

fect of the verdict in the immediate suit, and the liability of the witness, in the event

of the insolvency or death of the defendant. (Gardiner v. Levaud, 2 Yeates, 185, S.

P.) The text holds that his competency for the defendant cannot be restored,

by any arrangement between the witness and the defendant, (James v. Bostwick, I

Wright, 142, 3, 4, S. P.) while several American cases hold that it can. The latter

position has lately been adopted as law in England, and the former cassi to the con-

trary disregarded. General releases were interchanged between the defendants and

their copartner, which were held to restore his competency, as cutting off his liability

to contribute, his right to any surplus in the partnership fund, &c. The case is also

remarkable as disposing of the question how his interest would be affected by the ver-

dict. At the bar it was objected that if m favor of his copartners, the defendants, it

would be a bar as to him. (And see several American cases cited at note 13-2, note

82 ; Gardiner v. Levaud, 2 Yeates, 185 ; Bill v. Porter, 9 Conn. Rep. 28, 9 ; Scott

V. Culmesnil, 7 J. J. Marsh. 418.) This the court conceded ; but said that it would

be ejually so if in favor of the plaintiffs—and the defendants having released him fiom

contribution, it was, in respect to the verdict, a case of balanced interest. (Wilson

V. Hirst, 4 Barn. & Adolph. 760.) The release, as there, must be by all the defen-

dants. One cannot release for himself and copartners, inter se ; (Bill v. Porter, 9

Conn. Rep. 23; 29, 30;) and there must be mutual releases ; one from the defendant

alone will not do. Wilson v. Hirst, supra. Black v. Marvin, 2 Pennsylv. Rep. 138.

M'Coy V. Lightner, 2 Watts, 347, 35 L)

" It is true," says Williams, J. in Bill v. Porter, 9 Conn. Rep. 28, " that the judg-

ment is not against him, [the witness] nor does execution issue against iiim ; but by

virtue of that judgment, the partnership effects may be taken in execution, in the same

manner as if all the partners had been made defendants." Quere, unless he be named

in the process, and pursued as a joint debtor. (Carter v. Connell, 1 Whart. Rep.

392, 398.2 id. 512, 561,2, S. C.) In Black v. Marvin, supra, the court said " the

joint funds will be decreased by an execution against either." ( u'Coy v. Lightner,

supra, S. P.) Bagley v. Osborne, 2 Wend. 527, should also have been mentioned as

a case of mutual releases ; and in Willings v. Consequa, 1 Pet. C. C. Rep. 301, the

witness not only took a release, but assigned his interest in the subject matter of the

suit to \\\z copartners. But the witness was in that case a party.

Yet there are several cases in which a release from partners defendant, to another

partner not sued, has been alone iiolden sufficient. Tliat was so in Le Roy, Bayard

& Co. V. Johnson, 2 Peters, 1S6. See id. p. 194, per Washington, J. for the reason ;

which is, that the witness being released from contribution to the defendant, his co-

partner was interested to procure a recovery against and satisfaction from iiim, and so

discharge himself; not noticing that a verdict for the defendant would work the s.ime

effect, nor that a recovery would diminish the fund. Other cases are to the same ef-

fect. (Wilson V. Smith, 5 Yerg, 379, 388, 408. Willings v. Consequa, supra.)
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The reasoning in Bagley v. Osborne, ut supra, goes to the same point ; and a late MS.
case decided by the supreme court of New York, expressly adopts the release of

the defendant alone as sufficient. The question was a good deal discussed in Carter

V. Gonnell, 1 Whart. Rep. 392, 398, and 2 id. 542, 561, 2, S. C. wherein the process

was against all the partners, but returned non est inventus as to the witness, who was

released by his alleged copartners. It appears by 2 Whart. Rep. 562, that a statute

of Pennsylvania leaves a partner still liable, though not served with process in the

cause. In New York, the joint property would be liable to execution in such a case,

as if all had been brought into court. In 1 Whart. Rep, 398, it is said "judgment in

favor of the plaintiff would authorize a payment of this debt by the defendants out of

the partnership funds, or it could be enforced by execution, which would not be the

case if the plaintiff failed." If the witness be not named in the suit, and if, as is hold-

en by several cases, it comes to be clearly established that a verdict either way in a

suit against the others, individualizes the debt, and forever discharges the witness, the

question upon his competency on a release to, though not from him, may receive a

different determination, even by those courts which hold mutual releases to be neces-

sary. In assumpsit for work done to a vessel against one part owner, another part

owner is competent for the defendant on being released by him. (Jones v. Pritchard,

2 M. & Wei. 199.

Another position in which a partner may sometimes be placed is, where he, being a

dormant partner, the suit is brought by the known and active partner alone for a joint

debt. The dormant partner has, in such a case, sometimes been received, on releas-

ing his interest to the plaintiff, as competent for him. (Ward v. Lee, 13 Wend. 41,

43. Curcier v. Pennock, 14 Serg. & Ravvle, 51, 54. Ante, note 96, p. 118.)

This, however, is denied in other cases, and apparently on very strong ground ; be-

cause the fund for payment of their joint debts will not only be increased by the re-

covery ; but the witness is liable to the defendant for costs. (Pickett v. Cloud, 1

Bail. 362, 4, 5.)

In a very peculiar case the interest of a partner off the record was much examined,

and found to be balanced ; and he was therefore received as competent. (Gregory v.

Dodge, 4 Paige, 557 ; 14 Wend. 593, 602, 604, &c. S. C. on appeal.)

NOTE 133—p. 159.

Where the defence to an action of trespass was, that the locus had been' used by all

the inhabitants of Staten Island as a free and common fishery, it was held that an in-

habitant of Staten Island was not competent to prove the right of common, and that a

release of his right, offered by the witness, did not remove the objection, since it could

pass no right to the plaintiff, nor extinguish any interest which the witness had. The

right belonged to the witness, not in his individual capacity, but as an inhabitant of

Staten Island. And although the witness might bind himself by covenant not to exer-

cise the right, he could not assign or release it, as it was local and personal. (Jacob-

son V. Fountain, 2 John. Rep. 170.)

A stockholder in a bank, who, on being called as a witness and objected to as being

a stockholder, assigned his stock, was held to be a competent witness for the bank.
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though the bank charter contained a provision that no transfer of stock shauld be valid

until it was rejjistered in a book to be kept by the bank for that purpose, and all debts

due from the assignor to the bank Tvere paid; and though the transfer had not been

registered, nor any evidence given that the assignor had paid, or was not indebted to

the bank, the transfer was held valid as between the assignor and assignee, the above

mentioned provision being intended solely for the protection of the bank. (Bank of

L'tica V. Smalley, 2 Cowen's Rep. 770.)

NOTE 134—p. 160.

See ante, note 128.

NOTE 135—p. 161.

See ante, note 133.

NOTE 136—p. 161.

See ante, note 80.

NOTE 137—p. 101.

Per Thompson, J. in Jacobson v. Fountain, 2 John. Rep. 176. S. P. Per Wash-
ington, J. in Willings v. Consequa, 1 Pet. C. C. Rep. 308. S. P.

Accordingly the wife of a legatee was received to prove the will, on the release of

the husband being executed, though not received by the personal representatives.

(Brayfield v. Brayfield, 3 Har. & .Tohn. Rep. 208.) And see per Tilghman, C. J,

in Ludlow v. Union Ins. Co. 2 Serg. & Rawle, 119, 132. See also Bent v. Baker,

4 T. R. 27.

NOTE 138—p. 161.

See Norris' Peake, 234.

It is proper to remark, on concluding this head of restoring competency by the

acts of the parties and witnesses, that the court are entitled to be satisfied that all

the steps taken are in good faith, being honestly intended to divest the -witness of all
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interest, and not collusive, or merely colorable. This maybe fully gathered from
what Tilghman, C. J., and Yeates, J,, said in Steele v. Phoenix Ins. Co., 3 Binn. 313,

316, 317.

CHAPTER VI.

OF THE RULE AS TO COMMUNICATIONS IN PROFESSIONAL CON-
FIDENCE, &C.

NOTE 139—p. 162.

In Louisiana, a statute enacts that attorneys shall not give evidence in a cause

where they are employed. This is intended to preclude them only when they are

offered for their clients. They may therefore be called on and compelled to testify

against their clients, in respect to matters not confidential. (Cox v. Williams, 5

Mart. Lou. Rep. 139. Reeves v. Burton, 6 id. 283.)

The curious reader, who would look at the ancient foundations of this rule, may
consult Cary, 88, 89, 126, 143, and Toth. 177, where he will find principles by which

we are still governed, though less broad than those upon which some of our courts

proceed. The cases in Cary are stated at large in the Am. ed. of Starkie's Ev. of

1828, pt. 4, p. 395, note (1.)

An attorney's clerk is privileged to the same extent as the attorney. (Mills v.

Oddy, 6 Carr. & Payne, 728. Bowman v. Norton, 5 Carr. & Payne, 177. Post,

note 145.)

As to the subject matter of the privilege, an attorney refusing to produce his cli-

ent's papers on notice, is not admissible as a witness to prove their contents. (Bo-

thomley v. Usborne, Peak. Add. Cas. 99, 101. Mills v. Oddy, 6 Carr. & Payne,

728, and note (a) to that case, citing per Lord Lyndhurst, C. B. in Bate v. Kinsey,

1 Crompt. Mees. & Rose. 38. Marston v. Downes, 6 Carr. & Payne, 381. See

also Walker v. Wildman, 6 Madd. 47, and Cook v. Hearn, 1 Mood. & Rob. 201.)

A bankrupt went to an attorney's clerk to consult him as to the state of his affiiirs.

In an action by the assignees, they called the clerk to prove the conversation. The

offering counsel, conceding that the clerk was privileged, and that the conversation

was in its own nature so, insisted that the privilege followed the right of suit, which

having passed to the assignees, they might waive it. Beside, he added, that the

assignees represented the bankrvipt's person, and might waive the privilege for him.

But the offer was disallowed. Tindal, C. J. put the case of the commission being

set aside
,
and asked—"Are the man's secrets, told to his solicitor, to be let out?"

(Bowman v. Norton, 5 Carr. Sc Payne, 177.)

But the attorney, &c., to protect the communication, must be consulted strictly in

his professional character. (See Rex v. Brewer, 6 Carr. & Payne, 363, and Hill v.
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Elliott, 5 id. 436. Farquano v. Knight, 2 Mees. & Welsb. 100.) In Annesly v,

Ld. Angelsea, 17 How. St. Tr. 1221, the attorney of the prosecutor of an indictment

was allowed to state what his cUent had observed to him, penchng the proceedings

on the indictment, viz : that he would give a large sum of money to have the priso-

ner hanged. In the note post, 152, may be seen various instances in which the

communications, though made to an attorney, &c., were holden unprotected because

not made with a view to professional advice. The books furnish additional illustra-

tions of the kind. Thus, though we have just seen that a bankrupt's communica-

tions shall not be disclosed, if he go to consult the attorney on the state of his affairs,

yet in another case, although the communication was made to his acting attorney

retained in his affairs, and though it related to them, it was holden not to be

privileged. The attorney suggested to his client that a meeting of his creditors

should be called ; and the cUent asking him if he could safely attend without

being arrested, was advised to remain behind in the attorney's office till it could

be ascertained whether his creditors would give him a safe conduct. This was
oflered in evidence as an act of bankruptcy, and the attorney was allowed to

disclose it. Abbott, Ch. J., said the privilege must be confined to questions

asked with a view to legal advice which it was a part of the duty of the attor-

ney to give as attorney ; but a question asked with a viaw to obtain information

as a matter of fact, being addressed to an attorney where it might have been ad-

dressed to any other person, and being addressed to him where his character and

office of attorney is not called in action, has never been held to be within the protec-

tion. (Bramwell v. Lucas, 4 Dowl. & Ryl. 367, 372 ; 2 Barn. & Cress. 745, S. C.)

So he may be asked by whom he was employed in the cause. (Brown v. Pay-

son, 6 New Hamp. Rep. 443 ;) and in what capacity his chents employed him

whether as executors
;
(Gurney, B. in Beckwith v. Benner, 6 Carr. & Payne, 681 ;)

when the instrument in question was put into his hands, for collection or.suit, (Wal-

worth, C. in Driggs v. Rockwell, 11 Wend. 504, 7, 8 ;) though he cannot be com-
pelled to state its situation or appearance at that time. (Brown v. Payson, 6 N.
Hamp. Rep. 443. Wheailey v. Williams, 1 Mees. & Welsb. 533.) He was com-
pelled to slate the fact of giving a check to his client for money collected for him ; and
what he then said as to being in funds. (Johnson v. Farmers' Bank, I Harrinct.

117, 18, lU ) So of the execution of a deed by his client in his presence. (Sandford

V. Remington, 2 Ves. jun. 189;) and he compellable to disclose any other private

communication or transaction independent of his character as attorney. (Hodi^es v.

Mullikin, 1 Bland, 509. Bogert v. Bogert, 2 Edw. Ch. Rep. 399, 403. Rogers v.

Dare, 1 Wright, 136, 7.) On this principle, he is bound to disclose a statement made
by request of his client, to the adverse party. (Ripon v. Davis, 2 Nev. & Mann,

310.) And Gainsford v. Grammar, 2 Camp. 9 contra, was questioned, and semble

overruled as there reported. (Id. Griffith v. Davis, 5 Barn. & Adolph. 502, S. P.)

Whether the communications to an attorney, &c. in order to be privileged, must
relate to a suit depending or at least prospective, as will be seen post, note 146 ; the

authorities are confiding. (And see Brown v. Payson, 6 N. Hamp. Rep. 445, and
the cases there cited, by Parker, J.) That either is necessary was denied in Beltz-

hoover v. Blackstock, 3 Watts, 20, 2, 27, 8. And this seems to be now the settled

doctrine of Westminster Hall, besides being sustained by a decided preponderance of

American authority. (See Taylor v. Blacklow, 3 Bing. N. C. 235, and the cnsea



184 Of the Rule as io Comniunicatioyis [Ch. 6i
,

there cited by the counsel and the court. (Doe, dem. Peter, v. Watkins, id. 421.

Walker v. Wildman, 6 Madd. 47.)

The question arose in Foster v. Hall. 12 Pick, 89, where it was much considered.

Mr. R., an attorney, was consulted by and gave advice to a grantor concerning a

proposed deed. He knew nothing but what the grantor communicated in a conver-

sation and consultation held in relation to the making of the conveyance, which was

now assailed as fraudulent. Mr. R. had been recently licensed as attorney, and felt

that he was entitled to a fee for the directions he gave ; but had never received one.

The counsel for the grantor objected to his being examined, though his advice had

not been given in respect to any pending suit ; nor with express reference to a pros-

pective one. The objection was allowed; and on motion for a new trial it was de-

nied. The question was debated and decided on the assumption, that the advice

had no connection with a present or prospective suit. Shaw, C. J. delivered the

opinion of the court. He examined the Engish cases very fully, (A. D. 1831,) cited

the 6th ed. of Phillips, p. 134, (A. D. 1824,) repeated in the seventh edition at p. 143,

4, which he approved, and concluded as follows—'• On the whole, we are of opinion,

that, although this rule of privilege, having the tendency to prevent the full disclo-

sure of the truth, ought to be construed strictly
;
yet still, whether we consider the.

l^rinciple of public policy upon which the rule is founded, or the weight of authority

by which its extent and Hmits are fixed, the rule is not strictly confined to communi-

tions made for the purpose of enabUng an attorney to conduct a cause in court, but

does extend so as to include communications made by one to his legal adviser, whilst

engaged and employed in that character, and when the object is to get his legal ad-

vice and opinion as to legal rights and obligations, although the purpose be to correct

a defective title, by obtaining a release, to avoid Utigation by compromise, to ascer-

tain what facts are necessary to constitute a legal compliance with an obligation,

and thus avoid a forfeiture or claim for damages, or for other legal and proper pur-

poses, not connected with a suit in court." In this case, the well known hmits of the

rule in most other respects are noticed by the learned Ch. J. on English authority,

12 Pick. 93 to 99, not differing materially from those already pointed out in the text

or notes. See also a learned examination of the same head of evidence upon the

EngUsh and many of the American cases, by Parker J. in Brown v. Payson, 6 N.

Hamp. Rep. 444 to 449.

To Foster v. Hall, may now be added the still later cases of Bolton v. The Cor-
.

poration of Liverpool, 1 Mylne & Keen, 88, and Greenough v. Gaskell, id. 98, (A.

D. 1833,) Moore v. Terrell, (same year,) 4 Barn. & Adolph. 870. The reporter's

note to Greenough v. Gaskell is thus :
" And generally, it seems, that a solicitor can

not be compelled, at the instance of a third person, to disclose matters which have
come to his knowledge in the conduct of professional business for a client, even

though such business had no reference to legal proceedings, either existing, or in

contemplation." In Moore v. Terrell, Parke, J. said, " In Greenough v. Gaskell, the

lord chancellor consulted with Tindal, C. J., Lord Lyndhurst, and myseh"; and we
all thought the client's privileges extended much beyond communications in respect

of a suit. The language of the lord chancellor is also given in a note to Moore v.

Terrell. An attorney for A. lending money to B. peruses the abstract of B.'s title.

He is not admissible as a witness concerning them. (Doe, dem. Peter v. Watkins,

3 Bing. N. C. 421.) So of any thing communicated by a client m respect to the
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?ale or parchaise of an estate. (Mynn v. JolifFe, 1 Mood. & Rob. 327.) And see

Ex parte Aitken, 4 Barn. & Aid. 47, and Ex parte Yeatman, 4 Dowl. Pr. Cas. 309,

per Littledale J. See also Hare on Discovery, ch. 3.) In Doe, ex dem. Shellard v.

Harris, 5 Car. & Payne, 592, Mr. Justice, J. Parke extended it to knowledge acquired

on an application to an attorney to draw a deed in fraud of creditors, and he refused

to make an exception, because the advice might relate to an unlawful transaction,

repeating what he said in Moore v. Terrell, as to the decision of the lord chancellor.

He concluded by saying, " I am of opinion that the privilege applies to all cases

where the client applies to the attorney in a proiessional capacity ; and an applica-

tion to draw a deed is, I think, of that description." He said, in the course of the

trial, that he considered the cases to the contrary, as overruled. He said, " there is

a great deal of difficulty in the witness' disclosing whether the conference between

him and Ms client, was for a lawful or unlawful purpose, without our being told what

it was. It might be that the party asked if a particular thing could legally be done."

See also Bowman v. Norton, and Mills v. Oddy, supra, which are also substantially

that the retainer need not relate to a suit.

The consequence is that where no suit is pending, an attorney may be employed

for both parties as in conveyances, and, therefore, cannot disclose the secrets of either,

without his consent. (Doe, dem. Peter v. Watldns, 3 Bing. N. C. 421. See also

Taylor v. Blacklow, id. 235. Doe, ex dem. Stroder v. Seaton, 2 Adolph. & Ellis,

,171.)

The privilege is that of the party, who may waive it. If the attorney in the

cause submit to be examined, his assent, it seems, shall be taken for that of the client.

(Bishop of Winchester v. Fourner, 2 Ves. sen. 446. Maddox v. Maddox, 1 id. 61,

.2.) But as we saw in Bowman v. Norton, supra, the assignees of a bankrupt have

no power, as such, to waive his privilege.

An attorney making a communication between two parties is compellable by either

to disclose them. (Cheeve v. Powell, 1 Mood. & Rob. 228. Braughe v. Cradock,

id. 182.) A party assignor may waive his privilege, and let in the testimony of his

attorney against his (the party's) assignee, as to what the assignor said previous to

the assignment. (Benjamin v. Coventry, 19 Wend. 353.)

Whether, under the New York statute, the privilege of concealing knowledge ac-

quired professionally, as a physician or surgeon, be that of the patient, and waivable

by him? Q,uere. (Johnson v. Johnson, 14 Wend. 637.) Savage, Ch. J. at p. 641.

said it was undoubtedly that of the part}', not the witness. (4 Paige. 460, 468, S.

C. and see S. C. but not S. P. in 1 Edw. Ch. Rep. 439.)

All the cases seem to agree that the privilege continues after the particular suit

is terminated, and extends to causes with which the client has no concern. (See

Parker v. Yates, 12 Moore, 520.) It extends to the professional advisers of a stran-

ger to the suit. Though if the judge improperly receive the evidence, it has been

held that the party to the cause cannot avail himself of the objection. Yet counsel

may argue as to the admissibility at the trial. (Rex v. Wopdley, 1 Mood. & Rob.

391.) Q,uere ; for the privilege is not allowed out of regard to the interests of the

parties. (But see Doe, dem. Peter v. Watkins, 3 Bing. N. C. 421.)

In respect to the production of papers, the privilege of the attorney seems to be

co-extensive with that of the client ; but not m_ore so. (Post, note 147, p. 191.) But
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he is not bound to prodvice a case made for his client, a stranger, and submitted to

counsel. (Rex v. Woodley, 1 Mood. & Rob. 390.)

The court will direct at the trial, as to the attorney's privileges. (Nixon v. Mayoh,
1 Mood. & Rob. 76.)

As to incompetency or privilege, on the ground of pohcy, from disclosing knowledge

acquired in the course of state, judicial, or other official duty, see notes to chapter on.

the examination of witnesses. A senator was held admissible to disclose facts which

transpired in secret session, after he had applied to have the injunction of secrecy

removed, and that was refused. (Law v. Scott, 5 Harr. & John. 438.) The court

refused a subpoena duces tecum to compel a state governor to produce a paper filed

with him, containing charges alleged to be Ubellous. (Gray v. Pentland, 2 Serg. &
Rawle, 23, commented on and approved in Youter v. Sanno, 6 Watts, 166.) The
comity attorney is inadmissible as a witness to disclose the proceedings before the

grand jury. (McLellan v. Richardson, 1 Shepl. 82, 86.) The court say the object

of the grand juror's oath of secrecy, is to prevent escapes, and promote freedom of

deliberation, by preventing timid jurors being over-awed. In another case, a grand

juror was received to prove who was the prosecutor. Huston, J. argues that the

oath, " The commonwealth's covinsel, your fellows and your own, you shall keep

secret," restrains merely from all voluntary disclosure, because that may affect the

prosecution, or jurors, or witnesses, injuriously ; but not disclosures on oath to pro-

mote justice. (Huidekoper v. Cotton, 3 Watts, 56, 7, 8.) He cites Wheat. Selw.

815, as in point. And so it is. See that page of the 2d Am. ed. The case is Sykes

V. Dunbar.

Communications, though made to official persons, are not privileged, where they

are not made in the discharge of any public duty ; as a letter written by a private in-

dividual to the secretary of the postmaster general, complaining of the conduct of the

guard of the mail. (Blake v. Pelfield, 1 Mood. & Rob. 198.)

When the purposes of public justice require that certain evidence should be given,

which the court, from a regard to decency, would be disposed to suppress, (whether

upon indictment for crimes, or on questions of private right or private wrongs,) the

evidence, however inconvenient, must be disclosed. It has, therefore, been considered

that Mr. Justice Burnet was wrong in refusing to try an action of defamation in

which a woman charged a man with proclaiming to the world that she had a secret

defect in her person, and the defendant, by plea, justified that it was true she had such

defect. (Per Lord Mansfield, in Da Costar v. Jones, Cowp. 733.) But the courts

have frequently refused to try wagers, on the ground of their leading to the admission

of indecent evidence, or as unnecessarily injuring the feelings of third parties. (Id.

Dirchburn v. Goldsmith, 4 Camp. 152.)

Semlle. An arbitrator is privileged from disclosure out of protection to his

situation. (Note to Johnson v. Durant, 4 Carr. & Payne, 327, cited Ellis v. Sal-

tan.)

A petit juror may, of course, be examined to any material fact, though it come to

his knowledge in the course of duty as a juror. (Dunbar v. Parks, 2 Tyl. 217.) And

in crim. con. the executor of the defendant's uncle was compelled to answer what

amount of property the defendant had acquired by his death, this being material to

the question of damages. Abbott, C. J. said, " I do say that an executor is bound
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to answer all questions ; but I do not see why you should not answer this." (Peter

V. Hancock, 1 Carr. & Payne, 375.)

NOTE 140—p. 103.

Per Roane, J. in Clay v. Williams, 2 Munf. 122, 3. Yordon v. Hess, 13 John. Rep.

493. An attorney, who knows nothing in respect to a former trial, except what was

imparted to him in professional confidence, will not be allowed to disclose such knowl-

edge on a subsequent trial of that or any other cause, though he offer to do so. (Fran-

cis & Jones' case, before RadclifF, mayor, 1 C. H. Rec. 121.) But under the stat-

ute of New York, to prevent attornies, &c. from buying choses in action for the pur-

pose of prosecution, the plaintiff and his attorney and counsel, and every other person

who maybe interested in the recovery, and compellable to testify as to the fact whether

the demand, on which the suit is brought, has been bought and sold contrary to law.

(2 N. Y. R. S. 288, § 76.)

NOTE 141—p. 1G3.

But whether, where the attorney is retained by two persons, he can be absolved by

one, so as to disclose information to the prejudice of the other ] Quaere. (Devoy's

lessee v. Burke, 2 Fox & Smith, 191.) This privilege is personal to the client, and

if he consent, it does not lie with a third person to object. (Merle v. Moore, 2 Carr.

& Payne, 275, S. C. cited in the text from Ry. & Mood.) The subject of waiver

was much discussed in the case before the house of lords concerning the abuses

in Greenwich Hospital, and in three instances, the clients, after objection by their

former counsel, were allowed to waive their privilege. (Howell's State Trials, vol.

21, pp. 341, 358, 408, and see note to Merle v. More, Ry. & Mood. 391 The con-

sent of one who acted as counsel with the attorney on a former cause, where the

attorney obtained his knowledge, without the client's consent, will not warrant the

attorney's disclosing such knowledge as a witness. (Francis and Jones' case, 1 C.

H. Rec. 121.)

NOTE 142—p. 163.

All the reasons which apply to the attorney, apply to an interpreter between the

client and attorney, of whom he is merely the organ. (Andrews v. Solomon, 1 Pet.

C. C. Rep. 356. Et vide Parker v. Carter, 4 Munf. R. 273 ; and Jackson, ex dem.

Haverly v. French, 3 Wend. R. 337.)
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NOTE 143—p. 1G3.

But an attorney was compelled to testify as to the person who retained him in the

cause, in order to let in the confession of the real party as evidence. (Levy v. Pope,

1 Mood. & Malk. 410.) But see Chirac v. Reinicker, 11 Wheat 280, stated post,

note 152, contra. And .see post, notes 147, 150 and 152.

NOTE 144—p. 164.

Annesly v. The Earl of Anglesey, Macnally, 241. Thus, where the party consulted

the attorney confidentially as a friend, but not in the character of an attorney or

counsel for him, it was held not to come within the rule. (Hoffman v. Smith, 1 Cain-

Rep. 157, 159.) So where the fact communicated had no relation to the action.

(Riggs V. Denniston, 3 John. Cas. 198.) So where the confidential communication

to the attorney, in respect to a cause of the client, was repeated by him to the same

attorney, but after the relation of attorney and client had ceased. (Yordan v. Hess,

13 John. Rep. 492, 494.) Otherwise if it appear to have been drawn out by artifice,

with the view of being made evidence, (id.)

D. delivered a note to Ijis attorney, endorsed by N. & H., against whom the attor-

ney obtained separate judgments. N. paid the judgment against him, and requested

the attorney to collect that against H., for his (N.'s) benefit. It afterwards becoming

material, on a proceeding against N. to have the note in evidence, it was held that the

attorney must produce it on a subpoena duces tecum, notwithstanding N.'s objection ;

for the witness did not receive the note as N.'s but as D.'s attorney. (Neafie's case,

4 C. H. Rec. 168, before Colden, Mayor.)

NOTE 145—p. 166.

The head or confidential clerk in a mercantile establishment is not privileged from

being examined as a w-itness in respect to the aff"airs of his principal. (Corps v.

Robinson, 2 Wash. C C. Rep. 388.) Nor an attorney's clerk in respect to the private

and personal affairs of the latter, though his articles bind him to keep his master's

secrets. (Webb v. Smith, 1 Carr. & Payne, 337.) So a confidential agent or factor

must give evidence of matters confidentially communicated to him ; (Holmes v.

Comeggs, 1 Dallas, 439 ;) and a banker of one of the parties is bound to disclose

what ^uch party's balance was on a given day. (Lloyd v. Heshfield, 2 Carr. &
Payne, 325.)

The privilege does not extend to the clerk or student of the attorney or counsel, and

he is bound to testify to facts of which he acquired a knowledge while in the office of

the attorney, though such as the attornoy himself could not disclose. (Andrews v.

Soloman, 1 Pet. C. C. Rep. 356.) But in Power v. Kent, (1 Cowen's Rep. 172.) it

was decided that the clerk represents the attorney, during his absence, as to all the
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ordinary proceedings of the office, and has power to bind the attorney by waiving the

usual formalities of practice, as entering a rule to anaend. Tt would seem to follow

that the clerk should be under the same restrictions in regard to the business of tho

attorney as the attorney himself; and in Jackson ex dem. Haverly, v. French, (3

Wend. 337,) the opinion was intirr.ated by the court that the rule was applicable to the

clerk as well as to the attorney. In a late English case, it was ruled at nisi prius, by

Best, J. that the privilege of.not disclosing confidential communications extends to the

clerk of the attorney employed in a cause, on the ground that attornies are under the

necessity of employing clerks, before w-hom such communications must be made.

(Taylor v. Forster, 2 Carr. & Payne, 195 ; and see Foots v. Hayne, infra.) And in

a still later case, it was held that the clerk of an attorney, who had been employed by

a mortgagee to make an abstract of the mortgage deeds, was not a competent witness

to prove the contents of the deeds, (the mortgagee liaving refused to produce them,)

Mr. Justice Bayley saying that the clerk stood precisely in the same situation as his

master. (The King v. The Inh. of Upper Boddington, 8 Dowl. & Ry. 726.) Other-

wise if the deeds form no part of the client's title. (Doe, dem. Courtail, v. Thomas,

9 Barn. & Cress. 288.)

The privilege does not extend to other professional men. (Dixon v. Parmelee, 2

Verm. Rep. 185.) A physician is bound to testify to facts which were communicated

in confidence to him in his professional capacity. (Sherman v. Sherman, 1 Root, 486.)

So confessions made to a protestant divine will be received in evidence. Smith's case,

2 N. Y. C. H. Rec. 77. Gilman's case, Carr. Suppl. 61, also cited in Broad v. Pitt,

3 Carr. & Payne, 518, S. P.) So penitential confessions, made in confidence to

members of the same church of which the prisoner is a member, are not privileged.

(Commonwealth v. Drake, 15 Mass. Rep. 161.) But it was held by Clinton, mayor,

in the N. Y. court of general sessions, that confessions made to a Roman Catholic

clergyman in confidence, and whose duty it is to receive auricular confessions acord-

ing to the canons of that church, will not be received in evidence. Smith's case,

cited supra, and note to that case, 3 N. Y. C. H. Rec. 80. Butler v. Moore, Mac-

nally, 253, contra.

Whether, where a clerk or servant is bound by articles to keep his master's secrets

and is called on to disclose a communication prejudicial to his master, or a matter

expressly confided to him as a secret, he will be holden to testify? Quere. The
inclination of Littledale, J. seemed to be that he would not, in Webb v. Smith (1 Carr.

& Payne, 337.) In Foot v. Hayne, (id. 545.) Scarlett complained that his clerk was

compelled to attend on a subpoena duces tecum to produce his retainer book, in order

to fix the time of his retainer ; and Abbott, C. J. seems to have expressed himself very

decidedly that the counsel's clerk should not be received to prove such a communi-

cation between the counsel and his client. And vid. Eicke v. Nokes, 1 Mood. &
Malk. 303.

And now, by statute in New-York, no minister of the gospel, or priest of any deno-

mination, is allowed to disclose any communication made to him, in his professional

character, in the course of discipline enjoined by the rules or practice of his denomi-

nation. (2 R. S. 406, § 72.) And no practitioner of physic or surgery, duly licensed

shall be allowed .to disclose any information which he may have acquired in attending

any patient in a professional character, if the information was necessary to enable hiin

to prescribe for his patient as a physician, or do any act as a surgeon, (id ^ 73.)
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* * A physician consulted by the defendant in an action on the case for seduction,

as to the means of producing an abortion is not privileged from testifying, by the New
York statute forbidding a disclosure of information received by a physician to enable

him to prescribe for a patient, (Hewitt v. Prime, 21 Wend. R. 79.)**

Communications made to a confidential friend in confidence are not privileged; and

such friend is bound to disclose them when called upon as a witness, although made

under an injunction and promise of secrecy. (Mills v. Griswold, 1 Root, 383. Calk-

ins V. Lee, 2 Root, 363.) This was once made a grave question. (Bulstrod v. Letch-

mere, 2 Freem. 5.) So a person in no way connected with the attorney, who is pre-

sent at a communication made to the attorney by the client, is bound to testify to such

communication. (Jackson es dem. Haverly, v. French, 3 Wend. Rep. 337. Gains-

ford V. Grammar, 2 Campb. 10, S. P.)

But the same reasons which apply to an attorney apply equally to an interpreter

between the client and attorney, of whom he is merely the organ. (Andrews v.

Soloman, 1 Pet. C. C. Rep. 356. Parker v. Carter, 4 Munf. 273. Jackson ex dem.

Haverly, v. French, 2 Wend. Rep. 337.) . .

In New-Hampshire, the privilege is not confined to communications with profes-

sional men, but extends to any person employed to manage a cause as counsel. (Bean

V. Quimby, 5 N. H. Rep. 94.) The court put this on the construction of a local

statute, authorizing a man to manage his cause by agent, whether he be licensed or

not. (id. 97.)

NOTE 146—p. 169.

Kent J., in Riggs v. Denniston, 3 John. Cas. 198, 203, says that, to be privileged,

the communications must be made as instructions for conducting the cause ; not as

mere gratuitous and irrelevant remarks. And communications, though they do not
respect a suit, if they are made with a view to professional assistance by the cli-

ent to the attorney, counsel or solicitor, are protected. (Walker v. Wildman, 6
Madd. 47.)

A licensed counsel or attorney, employed as such to draw a deed, must be consider-

ed as acting in the line of his profession, and bound to conceal the facts disclosed by
the person who employs him. (Parker v. Carter, 4 Munf. Rep. 273.)

Whether the evidence of a person employed by both parties as an attorney or scrive-

ner, to write a bond for a fraudulent purpose, is admissible to prove the fraud 1 Quere.
(Clay v. Williams, 2 Munf. Rep. 105.)

Communications made to an attorney employed to foreclose a mortgage by adver-
tisement and sale under the statute of New-York concerning mortgages, such commu-
nications having relation to the business of the foreclosure, and considered as confi-
dential communicarions between attorney and client, and are entitled to the protection
of that relation. (Wilson v. Troup, 7 John. Ch. Rep. 25. S. C. affirmed in the court of
errors, 2 Cowen's Rep. 195.)

It was held, in a late case in England, that an attorney who had been employed by
a mortgagee to make an abstract of the mortgage deeds, could not be at liberty to pro-
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duce them, or the abstract, or give evidence of their contents. (The King v. The In-

habitants of Upper Boddington, 8 Dovi'l. & Ry. 726.) Otherwise, if they do

not relate to his client's title. (Doe, dem. Coutrail, v. Thomas, 9 Barn. & Cress.

288.)

Upon the question whether the business in respect to which the communication is

made must, to make it privileged, be strictly professional and relating to a law suit, or

may respect any matter where the aid of the legal profession is usually called in, see

in addition to this note, the next note, 147, and the subsequent note, 153. It will

be seen by the cases there collected, compared with those in this note, that the Ame-

rican courts are far from being agreed—a circumstance the less surprising when we

see even a more striking disagreement in the English courts.

See post, in note 152, Rex v. Haydn, 2 Fox & Smith, 379, that the communications

need not respect a suit in order to make them privileged. Abbot, Ch. J. was obsti-

nate in denying them this privilege, unless they expressly related to a suit depending

or prospective. (Williams v. Mundie, Ry. & Mood. N. P. Cas. 34, 5. 1 Carr. &
Payne, 158, S. C. Wardsworth v. Hamshaw, 2 Bro. & Bing. 5, note.) And this

seems to have been the opinion of Lord Kenyon in Colden v. Kendrick, 4 T. R. 431,

and Duffin v. Smith, Peak. N. P. Cas. 108 ; and see 2 Verm. Rep. 188, While the

contrary, laid down in the text, is certainly supported by much authority. The case

of Cromack v. Heathcote, there cited, is also supported in 4 Mo. 357. The opi-

nion of Abbott, C. J. was, however, followed by Best, Ch. J. in Broad v. Pitt, (3

Carr. & Payne, 423, 1 Mood. & Malk. 233, S. C.,) and supported by an argument of

considerable strength ; and Lord Tenterden (late Abbott, C. J.) seems to have re-

peated his former decisions; (note (a) in 1 Mood. & Malk. 234 ; and with this Lord

Hardwicke's opinion agrees, in Vaillant v. Dodemead, (2 Atk. 524.)

Indeed, the doctrine on the point seems quite unsettled upon the English cases. In

New-York, the farthest our courts have gone is, to protect communications made in

the course of a summary foreclosure. (Wilson v. Troup, supra.) Virginia goes even

to the draft of a common deed. (Parker v. Carter, supra.) Vermont seems to con-

fine herself to a suit pending or in contemplation. (Dixon v. Parmlee, post, note, 152.)

While Ireland extends the rule to a consultation upon the legal effect of a newspaper

article. (Rex v. Haydn, post, note 152.)

NOTE 147—p. 172.

Where it appeared that a paper had been delivered to a counsel by his client, with

instructions not to make use of it in court, it was held that he was not bound to pro-

duce it in evidence in another cause, in which he was also counsel. (Lynd v. Judd,

3 Day, 499.) Much less is he bound to produce it in the action depending, or to

testify to its contents. (Dale v. Livingston, 4 Wend. 558.) An attorney or counsel-

lor is not obliged to produce a paper entrusted to him by his client, in order that the

grand jury may inspect it on a charge of forgery against the client. (Anon. 8 Mass.

Rep. 370.) State v. Squires, 1 Tyl. Rep. 147.)

An attorney retained to obtain an insolvent's discharge, and coming to the posses-
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sion of a receipt under the retainer, was held within the rule stated in the text. (Par-
'

ker V. Yates, 12 Moore, 521.)

An attorney having been entrusted with cerlain papers by his client, which, after

the termination of the suit, were left with the attorney by his client for the benefit of

a parly to another cause for whom he was also attorney, it was held that he was not

bound to produce them in evidence. (Jackson, ex dem. King, v. Burtis, 14 John.

Rep. 391.) But an attorney or counsel may be compelled to testify whether a deed

or other instrument was delivered to him by his client, or is in his possession or not,

and whether it is in court, so as to enable the adverse party, on his refusing to produce

it after notice for that purpose, to give parol evidence of its contents. (Eicke v. Nokes,

1 Mood. & Malk. 304. Bevan v. Waters, id. 235. Brandt v. Klien, 17 John. Rep.

335. Jackson, ex dem. Neilson, v. M'Yey, 18 John. Rep. 330. Rhoades' lessee v.

Selin, 4 Wash. C. C. Rep. 715, 718.)

See ante, notes 143, 145, and post, notes 150, and 152.

An attorney receiving a paper of his client, D., and obtaining judgment upon it,

and who then proceeds to execution by the direction of N., is yet the attorney of D.

in respect to the paper, and bound to produce it against N. (Neafie's case, 4 C. H.

Rec. 168, before Golden, mayor, stated more at large, ante, note, 144.)

NOTE 148—p. 175.

Brandt, ex dem. Van Cortlandt, v. Klein, 17 John Rep. 335, 338, 9. Johnson v.

Daverne, 19 id. 134, 136. As where, after his being retained, he acquires a knovi'l-

edge of his client's hand-writing, independent of any professional communication in

the matter wherein he is retained
;
(Johnson v. Daverne, 19 John. Rep. 134, 136 ;)

even though this be by seeing his client put his name to a bail bond in the very

cause. (Hurd v. Moring, 1 Carr. & Payne, 545.) See post, note 152, same cases

stated.

NOTE 149—p. 175.

Devoy's lessee v. Burke, 2 Fox & Smith, 191, 199, S. P. This case holds that ha

is bound to testify, having witnessed the deed, although he obtained his knowledge as

attorney.

NOTE 150—p. 175.

So an attorney is compellable to testify that a deed delivered to him as attorney is

in existence and in his possession, in order to let in secondary evidence of its contents

under a notice to produce it. (Brandt, ex dem. Van Cortlandt, v, Klein, 17 John,

Rep. 335.) And see post, note 152, and ante, note 143, 147.
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NOTE 151—p. 176.

Spencer, J. held that terms of compromise, oifored by an attorney to his client's

creditors, were not to be considered eoniidential, as he had already published them.

(M'Tavish v. Denning, Anthon's N. P. Cas. 113. Post, note 152, S. C.) And see

Yordan v. Hess, 13 John. Rep. 492.

NOTE 152—p. 177.

The secrets of his client, which an attorney or counsellor is bound to keep, are the

communications and instructions of his client relative to the management or defence

of his cause, and not any extraneous or imperlinent communications. (Dixnn v. Par-

melee, 2 Verm, Rep. 185.) Thus, that the client had concealed himself to avoid be-

ing served with process, was held not to be a privileged communication. (Riggs v.

Denniston, 3 John. Cas. 198.)

An attorney may be called to testify to a collateral fact within his own knowledge,

or to a fact which he might know without its being entrusted to him by his client.'

(Vid. Reeves v. Burton, 6 Mart. Lou. Rep. N. S. 283, 4.) As that a bond was lodg-

ed with his client by way of indemnity, or that he ex'pressed himself satisfied with a

certain security. (Heister v. Davis, 3 Yeates, 4 .) So where, without any commu-

nication from his client on ihat subject, he acquires a knowledge of his client's hand-

writing, he may be called to testify to its identity, (Johnson v. Daverne, 19 John.

Rep. 134,) though it be by seeing him sign a bail bond in the cause, (llurd v. Mo-

ring, 1 (Jarr. & Payne, 545.) See ante, note 148. So he may be examined as to a

particular paper being received from Ills client, (Eicke v. Nokes, 1 Mood. & Malk.

303.) and whether a note, put into his hands for collection, was endorsed or not.

(Baker v. Arnold, 1 Caines' Rep. 258.) So an attorney or counsellor is competent

to prove that an administrator, for whom he acts as attorney or counsel, directed an

exhibit to be filed in the court of chancery, in which he acknowledged a debt as due

by tlie intestate, which was adjudged to take the case out of the statute of limitations.

(Forbes v. Perrie's adm'r, 1 H*ar. & John. 109.) So that he has a paper in court re-

lating to the cause, in order that a notice to produce it immediately may be sufficient.

(Rhoades' lessee v. Selin, 4 Wash. (J. C. Rep. 7i5, 718. Ante, note 143, 147.)

It is held that if, after the relation of attorney and client has ceased, the latter vol-

untarily repeat what he had communicated while the relation existed, the attorney is

not privileged from disclosing it. (Yordan v. Hess, 13 John. Rep. 492.)

In Massachusetts, it has been ruled by Putnam, J. that the attorney for the Com-

monwealth could not be called upon to testify to what passed in the grand jury's room.

(The Commonwealth v. Tilden, Feb. 1828, Norfolk county.)

The counsel of F. gave as such counsel a notice to D. of a deed. In an action by

D. against P., this notice being material to P."s defence, held that the counsel was

bound to swear to it as a witness, though the act was in the lino of his profession,

Vol. I.
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The court seemed to consider this act not privileged in its own character, and they

confine the privilege to communications made intermediate the retainer and the

termination of the suit, citing 4 T. R. 431 ; to facts delivered from the information of

the client, citing 7 East, 357 ; and as to directions in the course of a suit, though

given by the attorney, if privileged in any case, yet being such as any common per-

son of ordinary prudence would give, they hold that they would not come within

the rule, citing 9 Com. Law Rep. 233, and Bull. N. P. 284, (Dixon v. Parmelee, 2

Verm. Rep. 185, 188, 9.) They remark that where an attorney is retained generally,

and a conversation is had on a subject which afterwards gives rise to a suit, the attor-

ney is bound to disclose it, there being no suit in contemplation when the conversa-

tion was had ; citing for this, Annesley v. The Earl of Anglesey, Macnally, 241. (Vid.

2 Verm. Rea. 189.) So counsel was held to answer as to a proposition of compro-

mise made by him in behalf of his debtor to his creditors, as not being confidential in its

nature, but published to the creditors. (M'Tavish v. Denning, Cor. Spencer, J.

Anth. N. P. Rep, 113.) Yet, if confidential, the communication would have been priv-

ilefred, whether made in respect to a suit commenced or to be commenced, (id.) On

trial of an indictment for a libel against the lord lieutenant of Ireland, R. W. swore

that the traverser asked him professionally whether it was safe to publish a certain

paper. The communication did not in any manner relate to any cause pending or in

contemplation. On R. W. being asked as to the contents of the paper, held that the

communication was privileged ; as the traverser was seeking advice rather how to

avoid than to commit a crime. The communication, to be privileged, need not neces-

sarily concern a cause. Should one confide to counsel a treasonable design, and wish

to know how he might execute it so as to escape punishment, semble, as concealment

would be a misprision, the communication would not be privileged ; but if a man med-

itates an act which, exceeding certain limits, would become criminal, and confined

within certain bounds, would be perfectly justifiable, the person asking advice must be

considered as seeking how he may avoid, and not how he may commit a crime ; and

such communication is privileged. (Rex v. Haydn, 2 Fox & Smith, 379.) But see

cases contra, ante, of the text, in note, that the communication must relate to a suit,

commenced or in contemplation. (See also ante, note 146.) Counsel may be ex-

amined as to the mere fact of being retained, but not as to the capacity in which the

client retained him. Thus, in an action of trespass for mesne profits, the plaintiffs had

recovered possession of the premises in an ejectment, in which C. had obtained leave

to be made defendant as landlord of the premises. At the trial of the present suit, the

plaintiff introduced H. & D. and asked them whether they were retained by the pre-

sent defendant to conduct the ejectinent suit for his benefit, as landlord of the premises.

Held, that the counsel might answer as to the mere fact of retainer, but not whether

the retainer was for the benefit of the defendant, as landlord of the premises, as the

answer would involve a disclosure of the nature and extent of the title and claim set

up by the defendant to the premises, for the purpose of conducting the defence of the

suit. (Chirac v. Reinicker, 11 Wheat. 2S0.) But see ante, note 143, contra. And
an attorney or his clerk cannot be compelled to testify on the trial in respect to the

time when he was retained. (Foote v, Hayne, 1 Carr. & Payne, 545.) But he may
as to the person who retained him. (Ante, note 143.) See ante, note 150, also ante,

note HT). •
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NOTE 153—p. 178.

On trial of an indictment for counterfeiting, and having possession of counterfeit

bank notes, &c. a question, on cross-examination, was put to a witness for the. prose-

cution, whether one Johnson, at whose house the prisoner was apprehended, had told

the witness that, if he would come to his house on a certain daj', (being the day on

which the prisoner was arrested,) he would have the prisoner there. Washington, J.

would not allow the question to be answered. He took the ground that such a disclo-

sure could be of no importance to the defence, and migbt be highly prejudicial to the

public in the administration of justice, by deterring persons from making similar dis-

closures of crimes which they knew had been committed. (United States v. Moses,

4 Wash. C. C. Rep. 726.) And see ante, note 139.

NOTE 154—p. 181.

A former secretary of state is not bound to disclose confidential communications

made to him in the line of his office
; (Marbury v. Madison. 1 Cranch, 144 ;) nor

semb. the president of the United States, to disclose communications made to him

officially. (1 Burr's Tr. by Robertson, 186, 7.) And see ante, note 139.

NOTE 155—p. 183.

See cases on the two concluding pages of note 139.

NOTE 156.—p. 183.

Grand jurors are bound to testify whether the testimony of a witness before the

grand jury was different from his testimony in court; and to disclose the testimony

given before the grand jury by one who is afterwards prosecuted for perjury in such

oath, both upon the complaint and trial; but he will not be allowed to testify in what

manner any grand juror voted, or what opinions he e.^pressed. (3 N. Y. R. S. 724,

§ 31.) The attorney of the commonwealth shall not be required to disclose what pas-

sed in the grand jury room. Commonwealth v. Tilden, 1823, before Putnam, J., cited

in a note to the Am. ed. of 3 Staik. Ev. 400.) So of a clerk to a grand jury. (Vin.

Abr. Ev. 38. See 1 Stark. Ev. 106, and 2 id. 400.)
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CHAPTER VII.

GENERAL RULES RELATING TO THE EXCLUSION OF HEARSAY .

EVIDENCE.

NOTE 157—p. 184.

See Commonwealth v. Hart, 1 Ashm. Rep. 77, 8, 9 ; Dean and Chapter of Ely y.

Caldeeott, 7 Bing. 433 ; Wilson v. Harding, 2 Blackf. Rep. 241. The posiiion of

our author, that hearsay o^ a fact is inadmissihle as evidence of that fact, is still ad-

hered to with very great strictness. The general rule has been repeatedly advanced

and vindicated by the American Courts, and the various aspects in which it is main-

tained very clearly presented by our reports, as well as by several English cases

decided since our author wrote.

The leading American case on the subject was before the supreme court of the

United States, February, 5, 1813, upon a writ of error. The suit in the court below

was by a black woman and her child against one who claimed them as slaves. The
issue was upon the freedom of the plaintiffs. On the trial, they offered a witness to

a fact respecting their ancestors, which the witness heard his mother say she had fre-

quently heard from her father. This was overruled. The plaintiffs also ofl'ered an-

other witness to prove what he had heard the ancestor of the plaintiffs say respecting

her (the ancestor's) place of birth and residence. This was also overruled. The
plaintiff's then read a witness' deposition to what he had heard respecting the manner
of the importation of the ancestor of the plaintiff's ; and the court instructed the jury,

that if they should believe from the evidence that the existence of the report was not

stated by the deponent from his own knowledge, but from what had been communi-
cated to him respecting the existence of such a report many years after the ancestor's

importation, without its appearing by whom and in what manner the same was com-
municated to him, then the evidence was incompetent to prove either the existence of

the report, or the truth of it. Exceptions were taken on all these points ; and the ver-

dict being against the plaintiff's, on error brought, Marshall, Ch. J. said in several

exceptions depended on one general principle ; that hearsay evidence is incoinpetent

to establish any specific fact which is, in its nature, susceptible of being proved by

witnesses who speak from their own knowledge. It is a rule of evidence that " hear-

say" is, in its own nature, inadmissible. That this species of testimony supposes some
better testimony, which might be adduced in the particular case, is not the sole ground

of its exclusion. Its intrinsic weekness, its incompetency to satisfy the mind of the

existence of the fact, and the frauds which might be practiced under its cover, com-
bine to support the rule that hearsay evidence is totally inadmissible : the general rule

supports the case; and the case is not within any exception heretofore recognized.

This Courtis not inclined to extend the exceptions further than they have already been
carried. (Mima Queen and child v. Hepburn, 7 Cranch,290.) Duvall, J. dissented ;

but in negro John Davis v. Wood, (1 Wheat. 6, 8,) Marshall, Ch. J. said the court

had revised its decision, in the case of Mima Queen and child v. Hepburn, and con-
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firmed it. In the first case, the court approved of the reasoning of Lord Kenyon, Ch.

J. and Grose, J. in Rex v. The Inhabitants of Erisweli, (3 T. R. 707.) against the ex

parte deposition of a pauper (though the pauper had become insane after the deposi-

tion had been taken officially before magistrates) being received as hearsai/ evidence

in respect to a hiring, in order to constitute a settlement. (Vid. 3 T. R. 708, 9. id.

723) This reasoning, they said, had been afterwards adopted. We suppose they

alluded to Rex v. The Inhabitants of Nuneham Courtney, (1 East, 373,) Rex v. The

Inhabitants of Ferry Frystone, (3 East, 54,) and Rex v The Inhabitants of Aberg-

willy, (id. 63 ;) all which go clearly to exclude hearsay or ex parte depositions in re-

spect to facts constituting a pauper's settlement, though he be absent or dead.

The decisions in Maryland formerly stood in conflict with Mima Queen v. Hep-

burn. In one case, the plaintiff, in a suit for freedom, was allowed to prove by the

witness that she (the witness) had heard her mother-in-law say, " Just so they served

Ann Joice's family," (of which the plaintiff was a member.) " By all accounts, they

are in confinement now, and they ought to have been free long ago." (Mahoney v.

Ashton, 4 Har. & M'Hen. 295.) At p. 309, Johnson, arg. mentions six cases decided

in the same state, in which the like hearsay evidence had been admitted to prove free-

dom. And in ejectment, the lessor to the plaintiff was allowed to prove by hearsay

from deceased members of the family, that some of the ancestors of the lessor of the

plaintiff emigrated from England, and that another had been kidnapped in England

and sold in Maryland. (Pancoasi's lessee v. Addison, 1 liar. & John. 350.) It was

also held, that hearsay and reputation in the lessor's family, that one, under whom the

lessor claimed as heir, died possessed of land, and that this land was held by the fami-

ly in which he lived, was admissible, (id.) These cases, however, are all shaken,

and those in respect to freedom directly overruled by a subsequent case in that state,

which adopts the principle of Mima Queen v. Hepburn. The plaintiff was descend-

ed from" a black woman named Violet, who was his grand-mother. He offered a wit-

ness to show that he had lived in Violet's neighborhood, where it was reputed that she

was entitled to her freedom. This was held admissible. (Walkup v. Pratt, 5 Har.

& John. 51, 56.)

In Virginia, too, the authorities at one time looked much like receiving this kind of

evidence. By two early cases, hearsay and reputation derived from deceased persons

seemed to have been admissible, in order to show the freedom of a person, though it

related not merely to his pedigree, but also to the particular quality or character of his

ancestor; as that he was an Indian, and had the appearance of an [ndian, and was so

called ; and was said to have been imported at such a time. (Jenkins v. Tom et al.,

1 Wash. Rep. 123. Pegram v. Isabell, 2 Hen. & Munf. 193.) In a later case, one

of the judges expressly adopted Mima Queen v. Hepburn, with the general reasoning

of that case. (Gregory v. Baugh, 4 Rand. 611, 615.) The court decided, that a

belief in the neighborhood, some 50 or 60 years before, that the female ancestor of the

plaintiff was entitled to her freedom, was not receivable, (id.) On the case coming
agam before the court, they were equally divided on the question decided in Mima
Queen v. Hepburn. (Gregory v. Baugh, 2 Leigh, 665.)

On a proposition to prove by hearsay, that the body of a particular man was found,

and was buried at a particular lime and place, this was held inadmissible. Suther-

land, J. said that particular and insulated facts cannot be proved by hearsay or general

reputation. The evidence of such facts is not supposed to exist only in general repu-
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tion and heresay, as it is. in cases of pedigree, prescription and custom. (Jackson, ex

dem. The People, v. Etz, 5 Cowen's Rep. 319, 320.)

In one case, the declaration of a father as to the age of his son, was received to sup-

port the defence of infancy, the father, according to the lex loci, (which was the civil

law,) not being a competent witness for his son. But this was where the declaration

was in nature of the proof of pedigree, and therefore admissible in itself as secondary

evidence. (David v. Siltig, 1 Mart. Louisiana Rep. N. S. 147, 149 ; S. C. post.)

It is, in general, however, no argument for receiving the hearsay of a person, that he

is dead, or otherwise disqualified, under the notion that it is the best evidence the na-

ture of the case admits. And where a justice received evidence of what a deceased

witness present at an exchange of horses, said as to the terms of the bargain, the

judgment was reversed for the error. (Gray v. Goodrich, 7 John. Rep. 95.) Indeed

this was held as to the judicial ex parte examination of a pauper on oath, who

afterwards died. (Rex v. Ferry Fryston, 2 East, 54. Rex v Abergwilly, id. 63.)

So the letters of an agent to his principal, giving an account of his agency, are not

admissible for the principal even after the agent's death. (Morton's adm'rv. Smith,

4 Monroe, 314 ) See also Kent v. Walton, 10 Wend. 256, S. P. ; and Westbrook v.

Harbeson, 2 M'Cord's Ch. Rep. 112, 117, S. P. ; nor can the declarations of the de-

ceased, that he was agent, be received. (Floyd v. Woods, 4 Yerg. 165.) A fortiori

where the witness is alive, though he has become insane, (Rex v. Eriswell, 7 T. R.

707,) or where he is absent, and cannot with any diligence be procured, (Rex. v.

Nuneham, 1 East, 373,) or where he keeps out of the way to avoid a subpoena, (Wood-
ward V. Paine, 15 John. Rep. 493.) In trespass, for seizing and selling the plaintiffs

horses at auction, the defendant set up, to mitigate damages, that they were in truth

purchased by one H., with money which the plaintiff" himself furnished H. for that

purpose. This he offered to show by H.'s declarations. And it appeared that H.,

who had bid off the horses, lived in the plaintiff's family at the time, and was very

poor ; and had first kept out of the way to avoid being subpcenaed ; and that finally be-

ing subpoenaed, he had absented himself from the trial. (His declarations were,

however, rejected
; and on motion for a new trial, held well. (Woodward v. Payne,

15 John. Rep. 493.)

Under what qualifications the above doctrine, that death creates no exception, is to

be received, we shall see when we hereafter come to notice the memoranda of deceas-

ed persons, made in the course of their office or business, &c. These are many times

admissible on the ground of death.

So, though a witness be excused from answering, on account of his privilege, as to

a fact (nis having promised marriage for instance) which might affect his rights, what

he was heard to say on that question is not, therefore, admissible for proof of the fact.

(Nettles v. Harrison, 2 M'Cord, 230.)

Nor is it a reason for receiving the declaration of a third person, that he is

a slave, and therefore an incompetent witness. (Fox v. Lambson, 3 Halst. 275.)

Nor is it a reason for receiving such declaration against the party, that the witness

is interested to testify in favor of the party ; as if he claim under the same will, or is

bail or security for costs. (Walkup v. Pratt, 5 Har. & John. 57.) Accordingly, on

trial of freedom, the defendant claimed the plaintiff as a slave, under a residuary clause

in one Ruth's will
; and the plaintiff offered as evidence in his favor the declarations
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of Ruth's widow, who had an interest in part of her deceased husband's estate ; but

held inadmissible, (id. 61, 57, 8.)

Upon the sanne principle, in an action against two surviving obligors, on a bond ex-

ecuted by three persons to the plaintiff, the confession of a judgment by the executor

of the deceased obligor on the same bond, was rejected as incompetent evidence

against the survivors. (Wilmer v. Harris, 5 Har. & John. 1, 9 )

Nor is the abstract reason that the admission is against the interest of the party

making it, an argument for receiving it against another. Thus, the admission of the

endorser of a note, that the endorsement is in his hand-writing is no evidence to

charge the maker. (Robertson v. Crockett, 1 Yerg. 203. See Watson v. Williams,

1 Harp. Rep. 447.) The admission of creditors and others, that they had been paid

money, in favor of the person paying as surety or on request, and to charge the prin-

cipal in an action for money paid, has been received ; but with how much propriety,

is brought under examination.

So', though we shall see hereafter, that hearsay may be received as to boundaries,

yet it cannot be extended to questions in respect to other characteristics of the proper-

ty or jurisdiction. Thus on a question as to the boundaries of a town, Chambre, J.

rejected hearsay evidence from aged persons since deceased, that there had formerly

been houses where none now stood, observing that this was evidence of a particular

fact, and not of general reputation. (Ireland v. Powell, Salop Sp. Ass. 1820. Nor-

ris' Am. ed. Peak. Ev., from 5ih Loml. ed. 27.) See Stratford v. Sanford, 9 Conn.

Rep. 275, 284, 5.

So, though we have seen that the declarations of an agent are receiveable when

part of the res gueslce, yet we also noticed that when made subsequent to the act of

agency, and in the past tense, they must be taken as mere hearsay. In pursuance of

this principle, the chancellor suppressed that part of the answer to an interrogatoryy

which stated the declarations of agents that they had made the agreement in question,

between the parlies in the cause. (Phillips v. Thompson, 1 John. Ch. Rep. 131, 137,

8, and see Morton's adm'r v. Smith, stated supra.) An agent to collect an account,

acknowledged that he had collected it ; and this was received by the court below as

evidence against the plaintiff, his principal ; but held error, (Davis v. Whitesides, 1

Dana's Rep. 177.)

The rule that hearsay is no evidence, is obviously not violated by introducing let-

ters, conversations, &c. of third persons as merely collateral, introductory or inciden-

tal to, or in illustration of the testimony which the witness gives. (1 Chit. Cr. Law
368, 9, and authorities there cited.) It was accordingly held, that where a witness

prefaced the facts he swore to with an account of letters from third persons, which in-

duced him to take the steps he related, though the story of the letters was objected

to, that its admission was not improper. The question was on the solvency or insol-

vency of a distant debtor. To show his solvency, the witness was called, and stated

that he was a creditor ; that letters exited his suspicion that the party was not in-

solvent, as he pretended. He, therefore, proceeded against him and collected his debt.

Otherwise, if the story of letters had been received as evidence of the fact. (Lewis

v. Manly, 2 Yeates, 200 ) So of any other merely introductory inconsequential mat-

ter, as that another by certain conversation, not stating any fact which would be evi-

dence, drew the witness' attention to the subject. (Morris v. Lessee of Harmer's
heirs, 7 Pet. Rep. 554.) To prove a larceny of cotton, the witness stated that a negro
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tellintr him the cotton was in the prisoners' house, he searched and found it there.

This not being objected to, was held well. And Henderson, J. inclined that it would

have been well with an objection, in order to show the witness motive for searching.

But quere, unless called out by cross-examination as to the motive. (State v. Barden.

1 Dev. 518 )

On trial of an indictment for keeping a disorderly (a bawdy) house, particular in-

stances beintr offered in proof by the prosecution, the court overruled the evidence,

and said that the proper proof was general reputation, which was received, and the

defendant convicted. (Rothbone'scase, N. Y. Gen. Sess. Feb. 1816, before Radcliff,

mayor, 1 Ch. Rec. 26, 7, 8.) But quere. This kind of testimony was, it seems, ha-

bitually received, in like cases, by the mayor's court of Philadelphia. But on the ques-

tion comin"" before the supreme court, they repudiated the practice as anomalous, and

unwarrantable on any principle of law. (Commonwealth v. Stewart, 1 Serg. & Rawie,

342, 345 )

The declarations of third persons as to the loss, &c. of papers which they had

possessed, cannot be received in order to let in secondary evidence of the contents.

(Jackson, ex dem. Watson v. Cris, 11 John Rep. 437. Governor v. Barclay, 4

Hawks, 20. Rex v. Denio, 1 Mann. & Ryl. 294. These cases are all stated infra,

passim.)

If the hearsay evidence be received without objection by the other side at the

time, it is of course too late afterwards to raise any objection upon the abstract

ground of incompetency. (State v. Barden, 1 Dev. 518.)

That the declarations of a witness as to his interest, or other question as to his

competency in a cause, not under oath, are objectionable, we saw ante, note 115, p.

157, with the cases. The same point has been recently held in Indiana. (Sims v,

Givan, 2 Blackf. Rep. 461.)

Other instances and aspects in which hearsay testimony has been presented, but

quite uniformly rejected, will appear by the following short notes of the cases.

Where the question, on the trial of an action of trespass de bonis asportatis brought

by A. against B., was whether a previous sale of the goods from C. to A. was bona

fide and for valuable consideration ; A. claiming that the consideration was a debt

due by note to her from a manufacturing company, which note C. had received of

her, promising to account with her for it, offered D. to testify that he had seen on the

note book of the company, kept by C.as their agent and from time to time exhibited

to them an entry of such note, particularly describhig it ; held, that the testimony of

D. and the books themselves were inadmissible, both being in the nature of hearsay,

beside being secondary evidence. (Treat v. Barber, 7 Conn. Rep. 274.) Where

land had been devised by A. to his widow for hfe, remainder to B., evidence of de-

clarations by the widow that the will was made by her under undue influence and

unposition practiced on the testator, was ruled to be inadmissible, against the re-

mainderman, in an action brought by him to*recover the estate. (Gallagher's lessee

V. Rogers, 1 Yeates, 390.) The declaration of the widow of an obligee in a bond,

who had possessed herself of the bond against the consent of the executors, and who

was not interested in the bond, were ruled to be inadmissible to prove that the bond

was discharged. (Boltz v. Bullman, 1 Y^eates, 584.) In an action against A. for

having falsely represented B. as a man of property and integrity, thereby inducing

the plauitiff to trade -with him, a letter from B. to the plaintifi', acknowledging the
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receipt of merchandize fi-om him, is inadmissible as evidence against the defendant.

(Longenecker v. Hyde, 6 Bin. 1.) Declarations of a witness cannot be given in evi-

dence, except in answer to other declarations of the witness, inconsistent with what
he had before sworn to. (Wright v. Deklyne, 1 Pet. C. C. Rep. 203.) Where a

German party conspired against an EngHsh party in a cliurch, to prevent the use of

the Enghsli language there; on trial of the conspiracy, held, that what a Vv^itness

who had been examined for the commonwealth had been heard to say as to the

views and intentions of the prosecutors was not evidence, it not appearing that he

was connected with the prosecutors, and the evidence not being offered to discredit

him. (The Commonwealth v. Eberle and others, 3 Serg. & Rawle, 9, 16, 19.)

Whether it is evidence on any ground except to discredit him, as he might himself be

examined in resjject to their vieAvs and intentions—quere. (Id. 9, 17.) In eject-

ment, the plaintiff was permitted, in the covirt below, in order to impeach a survey,

to prove what a chain bearer said showing his misconduct and want of fairness in

carrying the chain ; but this was held clearly inadmissible on error, and the judg-

ment was reversed for that cause, (Claiborne v. Parish, 2 Wash. Rep. 146.) Note.

This was probably what he said after the service was completed. If at the time, we
shall see in a future note that the declaration would have been receivable as a part

of the res gestcE. On appeal from an order of two justices, respecting the settlement

of a negro, the sessions admitted the declaration of R., in behalf of the respondents,

that the negro was formerly Ms slave, and was manumitted by him, and decided

against the appellants ; but the order of the sessions was reversed by the supreme

court, though they said it might have been different had R.'s declarations been made
while he was in possession of the negro. (Overseers of Germantown v. Overseers

of Livingston, 2 Caines' Rep. 106.) See post, where we speak of declarations con-

stituting part of the rts gestaa. In ejectment, where the defendant derived his title

from A., who derived from B., it was held that he could not give in evidence the

declarations of A. and B. as to the loss of the deed from B. to A. (Jackson, ex

dem. Watson, v. Cris, 11 John. Rep. 437.) An ejectment was brought by M. to

contest a will ; and, in the course of the trial, her counsel admitted that he had a

letter written by the testator to T. This letter was alleged to be material by the

defendant's counsel, who said that its materiahty wovild appear by the letter from

T. in reply ; that this letter in reply disclosed the contents of the testator's letter,

and showed that it was important on the point of mental capacity. On a subsequent

trial between other parties as to the validity of the same will, the admissions of the

counsel and the letter of reply were offered as evidence to prove the contents of the

testator's letter. Held inadmissible ; for both the admissions, and the letter of reply,

were mere hearsay. (M'Cully v. Barr, 17 Serg. & Rawle. 445, 451.) Hearsay

evidence is inadmissible to prove a sale ; e. g. the sale of a slave. ( Walkup v. Pratt,

5 Harr. & John, 51, 52, 55, 6.) So of what two settlers said as to one having sold

his right to another. (Lanning's lessee v. Case, 4 Wash. C. C. Rep. 169, marginal

note ; but the point is not mentioned in the report of the case.) So, on a question

of settlement, the declaration of a pauper that he was warned to leave the town.

(Braintree v. Hingham, 1 Pick. 245.) The plaintiff in ejectment deduced a title

by descent from V. The defendants then proved a deed of V. in 1800, by
which she conveyed the premises in question to her mother. The plaintiff then

proved the mother's certificate, executed in 1S24, that the deed was never de-

Vol. I. 26
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livered to her. Held mere declaration of a third person, and not admissible.

(Jackson, ex dem. Ten Eyck, v. Richards, 6 Cowen's Reports, 617.) In slander

for accusing a baker of using adulterated flour, per quod A. B., &c., discontinued

taking his bread, witnesses cannot be asked what reason A. B., &c., assigned for

not taking the plaintiff's bread. They should be sworn. (Tilk v. Parsons, 2

Carr. & Payne 201.) So in slander, per quod the plaintiff lost her marriage

with B. the declarations of the latter, that he did not refuse to marry by reason of

the words were held inadmissible in evidence for the defendant. (Moody v. Baker,

5 Cowen's Rep. 351, 357.) In an action on a note given for the price of a negro

sold as a slave the defence was, that he was not a slave. Held, that proof of his

claiming to be free, and being liberated from confinement by the police of Ncav

York as a free negro, were not evidence against the plaintiff. (Smith v. Hoff, 1

Cowen's Rep. 127.) Whether his declaring that he was a slave would be evidence

af^ainst the defendant—quere. (id.) To prove the loss of a constable's bond, in order

to let in oral evidence, the plaintiff offered the declarations of B., administrator of W.

,

deceased, to whose hands the bond was traced, that on search among his papers, it

could not be found. Held inadmissible. (Governor v. Barkley, 4 Hawks, 20.) So

showing an instrument in A.'s hands, who, when asked for it, said it was with others,

whose successors had searched for it, but could not find it, is mere hearsay, and no

proof of loss. The parties who possessed it should have been subposnaed. (Rex v.

Benio, 1 Mann. & Ryl. 294 ) The plaintiff claimed that the defendant had guarantied

a bank bill, passed by the latter to the former, on which point the proof was balanced.

Tlie defendant then offered to show, that just before the bill was passed to the plain-

tiff, he, in offering it to another, refused to guaranty. Held inadmissible. (Anderson

V. Hawkins, 1 Dev. 445; R., being indebted to J. and also to W., delivered to the

former certain staves, which he was to sell and make both debts, pursuant to an agree-

ment between all three. The sale took place. Held, that any subsequent agreement

between J. and R. could not afi^ect Y/.'s rights. Nor could any declarations on the

subject, made by J. and R. (Jennings v. Webster, 7 Cowen's Rep. 256.) Third

persons are not bound by the recitals in an act of sale. (Delahoussaye, 7 Mart. Lou.

Rep. N. S. 199.) The declarations of the vendor and vendee, to support a sale al-

leged to be fraudulent in respect to creditors, made after such sale, are inadmissible.

(Palfrey's Svndic v. Francois, 8 Mart. Lou. Rep. N. S. 260, 262.) The part of a

witness' testimony relating to what he heard others say, must be rejected. (Perillat

V. Fuesch, 8 Mart. Lou. Piep. N. S. 671.) A statute declared that the proceedings

of a company, entered in their books, should be evidence, and read in all courts, &c. ;

yet quere, whether they shall be so against a stranger. (Clarke v. The Imperial Gas
light and Coke Co., 4 Barn. & Adolph. 315.) Statements of facts, made by a board

of properly, are not evidence. (Holtzapple's lessee v. Phillibaum, 4 Wash. C. C.

Rep. 356, 7.) The letters of an agent to his principal cannot be read in evidence

against a third person. (United States v. Barker's adm'x, 4 Wash. C. C. Rep. 464,

5, G.) Where the official certificate of a fact is receivable, yet if it certify on hear-

say, (e. g. a draft of land said to have been surveyed,) this is not admissible. (Du-

bois' lessee v. Newman, 4 Washington's C. C. Rep. 74, 75.) The defendant made a

promissory note payable to the plaintiff in the plaintiff's absence; and would have
proved what a third person standing by at the time said as to the consideration ; held

inadmissible, being mere hearsay. (Healy v. Jacobs, 2 Carr. & Payne, 616.) What



Ch. 7.] Exclusion of Hearsay Evidence. 203

^vitnesses swore on trial of an indictment cannot be shown by a third person, in an ac-

tion against the prosecutor for malicious prosecution, they being alive and capable of

being produced. They should themselves be sworn ; and a short-hand writer's oath,

aided by his notes, was rejected in such a case. (Wilians v. Taylor, 3 Moore &
Payne, 350. Richards v. Fouike, 3 Hamm. Rep. 52, S. P.) In an action by one

surety against another for contribution, the declarations of the person to whom they

became surety are inadmissible to show which of them paid the debt, or indeed for any

other purpose. (Thomas v. Thomas, 2 J. J. Marsh. 60, 64. But see Sherman y.

Crosby, 11 John. R. 70.) In assumpsit against the defendant for use and occupation

of negroes and land, it appeared that S., deceased, had conveyed them to the plaintiff;

that after this (S. still continuing in possession) he died, leaving L. his widow his sole

devisee and sole executrix, who continued the possession till her death. She made

the defendant her executor, who acted, and he also took oat letters of administration

de bonis non to S. and entered and took possession of the same land and negroes,

avowedly taking them as administrator de bonis non. Held, that the widow's declara-

tions were not evidence against the defendant ; for though he might take and hold

under her, being her executor, yet the whole was subject to S.'s debts in the defen-

dant's hands. (Siockett v. Watkins' adm'rs, 2 Gill & John. Rep. 326, 313, 4.)

That a grantor proposed to the witness to convey to him in fraud of creditors, that the

witness declined to receive a conveyance, but said the defendant would do it, to whom
the grantor did in truth afterwards convey, but not in the witness' presence, was de-

nied as evidence against the defendant. (Beach v. Catlin, 4 Day, 284.) Quere.

See note, post, as to admissions of vendors to affect vendees. On justifying a slander

charging that the plaintiff had sworn falsely as to the residence of A., his declarations

as to his residence in the absence of the plaintiff, are not admissible against him.

(Cherry V, Slade, 2 Hawks, 400.) Deeds made by others to one of the parties, and

introduced in evidence to operate on another of the parties to the suit, but who is not

a party to the deed, though they are evidence that such a deed was executed, are, if

evidence at all, very weak as to the facts they recite. (Mitchell v, Maupin, 3 Mon-

roe, 185, and see M'Connell v. Bowdry's heirs, 4 Monroe, 394.) Where it became

material for the defendant to show that C. & C, as partners, had a claim against the

plaintiff, the books of C. & C, charging the debt in favor of themselves as partners,

were held inadmissible as evidence to show their connection. (Juniata Bank v.

Brown, 5 Serg. & Rawle, 226.) Public reputation that the Ethosian was an infidel

club was rejected as inadmissible to prove the fact. (Stow v. Converse, 4 Conn.

Rep. 17, 40 to 43.) On a bill filed to correct a mistake in a deed, the declarations of

a deceased magistrate, who superintended its execution, are inadmissible. (West-

brook V. Harbeson,2 M'Cord's Ch. Rep. 112, 117.) In assumpsit for work, the de-

fence was that the plaintiff had not done the Vv'ork according to contract. He answer-

ed that the defendant had not furnished materials according to contract. To rebut

this, the defendant offered letters from third persons to him, and his answers. Held

inadmissible. (Chain v. Kelso, 7 Mart. Lou. Rep. N. S. 263.) In an action on a

policy to recover a loss by the barratry of the master, the defence was, that this mas-

ter was the owner, of whom barratry could not be predicated; and his declarations

that he was owner were offered to prove it. Held inadmissible, being mere hearsay.

(Barry V. Louisiana Ins. Co., 12 Mart. Lou. Rep. 193, in connection with S. C. 1

1

Mart. Lou. Rep. 630.) The plaintiffs, in an action against underwriters on a policy
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upon a vessel, and in reply to the deposition of a surveyor, to discredit h\vci on the

point of seaworthiness, offered his own certificate in evidence. The court told the

jury they were not to rejrard the survey as proving any facts contained in in it. (Wat-

son & Hudson V. The Ins. Co. of North America, 2 Wash. C. C. Rep. 480. U. States

V. Mitchell, id. 478, S. P. conceded, viz. that a survey is not, per se, evidence. Cort v.

The Delaware Ins. Co., 2 Wash. C. C. Rep. 375, S. P.) Again ; in an action on a policy

of insurance, the defence was unseaworthiness To prove seaworthiness, the plaintiff of-

fered a report of survey. Held admissible to show that a survey was made ; but not to

prove the facts stated in it. (Watson v. The Ins. Co. of North America, 2 Wash. C. C.

Rep. 152.) In assumpsit for work and labor, the defence was, that the plaintiff being

an infant, his mother and only surviving parent sent him to work for the defendant, for

his (the plaintiff's) victuals and clothes. The mother's declarations to this fact were

held inadmissible. (Berry v. Waring, 2 Har. & Gill, 103.) In an action for not de-

liverino- the kind of flour contracted for, a witness was interrogated on its value, un-

der a commission; and answered, " that he was called on in the spring of 1817 to

state the difference usually allowed on the sale of flour, between fine, superfine, &c.

that he then stated the difference was as follows," &c. Held no more than hear-

say, and not admissible. It might be true, and yet the witness have no knowledge

of the facts. (WllHamson v. Dillon, 1 Harr. & Gill, 444.) Though the prisoner,

on trial of an indictment for larcency, may prove that another stole the property,

this cannot be shown by the other's declaration. (Commonwealth v. Chabbock, 1

Mass. Rep. 144.) But it is suggested, that another confessing the crime, and sur-

rendering himself to justice, would be admissible. (3 M'Cord, 232, note.) Quere,

upon what principle ? It becoming material for the lessor of the plaintiff in eject-

ment to show that his ancestor had paid for the locus in quo, he offered for that pur-

pose a memorandum of the payment in his ancestor's hand-writing, which had been

found among the title deeds of the estate. Spencer, J. overruled the evidence, say-

ing it was ex parte ; and being so found, could not make it evidence. (Jackson, ex

dem. Kip v. Murray, Anth. N. P. Cas. 105 ; and vid. Jackson, ex dem. Beekman v.

Witter, 2 John. Rep. ISO.) Letters written by a person in no way connected with

the title, are not evidence to prove that a person, under whom a party in ejectment

claims, was in possession at a particular time. (Morris' lessee v. Vanderen, 1 Dall.

66.) The statement of facts by the judges, on granting a new trial, is not evidence

in the cause. (Dra3'ton v. Wells, 1 Nott & M'Cord, 409.) In ejectment, against a

tenant who claimed under a corporation, an entry, by direction of the trustees,

in the corporate book, was held to be inadmissible as evidence in favor of the defend-

ant ; nor were their oral declarations allowed in proof (Jackson, ex dem. Donally

V. Walsh, 3 John. Rep. 226.) In ejectment, the plaintiff' claimed under one Cook-

son, who and whose executor were dead. To show that Cookson had acquired the

right of one M., who took title by a land warrant, a list of Cookson's lands, endorsed

as such by the executor, which mentioned the warrant to M. and a deed poll from

him to Cookson was offered in evidence. The original deed referred to could not be

found. The evidence Avas holden madmissible, as mere hearsay without oath.

(Galloway's lessee v. Ogle, 2 Binn. 468, 472, per Yeates, J.) The declarations of a

warrantor in a deed of land, made after the deed given, are not evidence to support

the title of his warrantee. (Jackson, ex dem. Youngs v. Vredenbergh, 1 John.

Rep. 159.) A constable seized Ward's horses in execution. The plaintiff. M..
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brought trover against him, the constable ; and proved, that in a conversatian be-

tween him and Ward, they agreed that sometime before, Ward had sold the oxen

to the plaintiff, who recovered ; but, on error, held wrong. The court say enough

appeared to satisfy them that the conversation proved was after the judgment and

execution. (Taylor v. Marshall, 14 John. Rep. 204.) In de homine replegiando.

the plaintiffs claimed their freedom, on the ground that the defendant had made an

attempt illegally to export them from New York, a statute of which state makes

them free in. such a case ; and offered evidence that Avhen the writ de ho?nine, &c.

was served, the officers, in whose custody the plaintiffs then were, and Vv^ho were

acting in behalf of the defendant, were just proceeding from the shore ; and con-

fessed that the defendant was then about to proceed to New Orleaiffe with, the plain-

tiffs as her slaves. But Thompson J. overruled the evidence. (Aza v. Etlinger,

Anth. N. P. Rep. 73.) The reporter adds a quere, whether these declarations were

not admissible as a part of the 7-es gesfcE, within the cases in 1 Campb. Rep. 339, and

note ; and 10 John. Rep. 478. See ed. of 1820, of Anth. N. P. Rep. 74, note (a.)

Where the defendant, being sued for a debt, set up for defence, that, by a new con-

tract with him, the plaintiff accepted a third person as his debtor in place of the de-

fendant ; an endorsement of the amount of the debt made, without the privity of

the plaintiff, on a no+e held by the defendant against such third person, is not admis-

sible to prove such new contract, not being a part of the res geslcs, but res inler alios

acta. (Jacobs v. Putnam. 4 Pick. 108.) A note was made by a failing debtor, on

which the payee made an immediate attachment of the debtor's property. Part of

the alleged consideration of the note was an acceptance made by the payee of an

order dra^vn on him by the debtor in favor of another creditor. A subsequent at-

taching creditor being admitted, under the statute, to defend, the plaintiff offered evi-

dence of his own declarations made on the day when the note was given, that he

had agreed to pay the debt secured by the order, to show the acceptance was made

before the attachment. Held inadmissible, as this declaration was of a past inde-

pendent fact, and not a part of the res gestce. (Carter v. Gregory, 8 Pick. 165, 168,

9.) In a case where it became material to inquire whether one party had not se-

duced a man from the service of the other, a letter from the man, denying that he

had been persuaded av/ay, was rejected as inadmissible evidence for the man to

whom the seduction was imputed. It is put on the ground of not being the best

evidence. Yet, plainly, it could not be admitted if the writer had been dead. The
true ground seems to be. that it was not a^part of the res geslcs. (Munns v. Du-

pont, 3 Wash. C. C. Rep. 41, note.) Trover for silks. Jacoby purchased coffee of

the defendant at Philadelphia on a credit, and gave his notes. He sent the coffee

by ssa to Marseilles, under his letter of instructions to the supercargo who was ako

consignee, and Vv^ent out with the vessel, to invest the proceeds in silk, which v»'as

done ; and Jacoby assigned the silks to the plaintiffs in trust for his creditors. The
supercargo sent the silks to Philadelphia, consigned to the defendant, for the use of

Jacoby. The defendant insisted that these were, by agreement of Jacoby when he

purchased the cofiee, to remain with him as security for his notes ; and he refused to

deliver them to the plaintiffs. The supercargo, a witness, swore to the agreement

;

but Jacoby, a witness, denied it. Then the defendant oti'ered his letter of instruc-

tions, delivered to the supercargo at the time the ship sailed with the coffee, remind-

ing him of the agreement. Held inadmissible. The court said Jacobv's letter was
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properly received, being instructions to the consignee touching his own goods. The

defendant's letter was offered to show that he had a special property in the goods of

another person. It is not a letter of instructions, but a paragraph thrown into a let-

ter of instructions to answer his own purpose. (Jacoby et al. v. Laussat, 6 Serg.

& RaAvle, 300, 307.)

NOTE 158—p. is:

The declaratianof a bankrupt as to the state of his affairs, and letters received from

his correspondents refusing to loan him money, are receivable in evidence, in an ac-

tion between third persons, to show the state of his affairs at the time. (Vacher v.

Cocks, 1 Mood. & Malk. 353.) Where A. & B., who were partners in trade, became

embarrassed about the 17th March, and on the 27th applied for a discharge under the

insolvent law ; and where, as between the permanent trustee of the insolvents and the

defendant, the inquiry was, whether a certain transfer of property, made by the insol-

vents on the 19th to the defendant, then a creditor, was made with a view or under an

expectation of being or becoming insolvent debtors ; U ivas held that, for the purpose

of enabling the jury to find when the intent to seek relief under the insolvent laws ori-

ginated, declarations of one of the insolvent partners, made a few days before the 20th,

that if certain creditors came on them, they must stop payment, or petition ; that bills,

of sale of household furniture, executed by them on the 21st, and declarations of one

of the insolvents, made at the same time, that the grantee therein (who was not the de-

fendant) had advanced money to the partners, and they wished to secure him in

consequence of the situation they were placed in ; and entries in the day-book of the

insolvents, dated the I9th, 20th, 21st, and 23d, showing a delivery of goods and notes

to various persons, and among others to the defendants ; were all competent evidence

for that object, as surrounding circumstances of the transaction and a part of the res

gestcB. (Kolb V. Whitley, 3 Gill & John. 188, 195 to 199,)

NOTE 159—p. \i

We shall see hereafter, that, not only the admission by the payee or holder of nego-

tiable paper, made at the time of its concoction, is evidence against the succeeding

holder, but that, with a single qualification, i. e. where it passes from the previous

holder in the fair course of trade before due, an admission by the latter, at any time

while he is in possession of the paper, shall be received against the former. Such an

admission is treated as a part of the res geslcE, affecting the party who utters it and all

claiming under him. But as to this rule in the state of New- York, quere.
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NOTE 160—p. 189.

To be a part ofthe res gestcB, the declarations must have been made at the time of

the act done which they are supposed to characterize, and well calculated to unfold the

nature and quality ofthe facts they were intended to explain, and so to harmonise with

them as obviously to constitute one transaction. (Per Hosmer, C. J. in Enos v. Tut-

tle. 3 Conn. Rep. 250.) Suppose, for instance, that goods consigned by A. to B.

are injured by the defendant whilst they are in the hands of the carrier, in an action

for the wrong; brought either by A. or B., according to the circumstances, it would be

competent to either of them, being plaintiff, to establish his right of property in the

goods, by proof of such an agreement between them as either left the right of property

and action in himself, or vested it in him by the delivery to the carrier. This would

be, it is true, nothing more than an agreement between A. and B., to which the de-

fendant was not privy ; bat it would be evidence against him, not as concluding any

right of his without his assent, but as affecting the nature ofthe transaction itself, and

showing to whom the injury was done, (1 Stark. Ev. 53.) See per Sutherland, J.

in Murray v. Bethune, 1 Wend. Rep. 196. In the example put, it may be material

to see the letters which had passed between A. and B., the direction ofA. to his clerks

or to the carrier, from which to infer the terms of the agreement and the identity and

destination of the goods. In a late case the plaintiff sued out a foreign attachment

against B., summoning the defendant as garnishee. The summons was served in

Nov. 1828. On the 21st of the previous July, the garnishee had 30 bbls. of B.'s gin

in his hands, which, by letter of that date, he was directed by B. to hold, with the pro-

ceeds of that sold, if any, subject to the order of G. ; and, by letter ofthe August fol-

lowing, the garnishee had acknowledged that he held the gin and proceeds on account

ofG. These letters were at first excluded as not being evidence of the garnishee,

under the notion that they were naked declarations ; but on appeal, the supreme court

Tield them clearly admissible, as evidence of the agreement, by which the gin was

transferred to G. (Cox v. Gordon, 2 Dev. 522.) See per O'Neall, J. in Jones v.

M'Neil, 2 Bail. Rep. 471. On the other hand, the holder of a check went into the

bank, and when he came out, said he had demanded its payment. This declaration

was held inadmissible to prove a demand, as being no part of the res gestce. The de-

mand was the fact to be proved. (Brown v. Lusk, 4 Yerg. 210.)

It is difficult, however, as remarked by Shaw, C. J. in Allen v. Duncan, 11 Pick.

309, 310,) to lay down any precise general rule as to the cases in which declarations

are admissible as part of the res gesicB. (And see Pool v. Bridges, 4 Pick. 378.) AVe

have adopted the rule of Hosmer, Ch. J. as the best. It is perhaps sufficiently com-

prehensive. But after we have the rule, it will be found, like all other legal

generalities, to present the main difficulties in its application. As in other instan-

ces, so in this, w'e shall find ourselves in the way of useful instruction, only by

looking at the principle, and then proceeding to examine its experimental operation in

the hands ofthe learned judges ; which we shall endeavor to do in several ofthe en-

suing notes.



208 General Hides relating- to the [Ch. 7.

NOTE 161—p. 192.

In an action for breach of warranty of the soundness of a slave, his declarations that

he had a pain in his side, by whicli the disease was detected, were holden admissible

against the defendant. (Grey v. Young, 4 M'Cord, 38.) This evidence was put on

the ground of its bein^;- mere inducement, and as admissible from necessity : but it also

plainly stands on the doctrine of the res gestcB, within several cases mentioned in the

text. See, too, the note of the learned reporter, (id. 41, 2.) But see Tumey v. Knox,

7 Monroe, 88, contra ; for the negro would not be a cornpetent witness. Yet held that

they may be received in connection with and as the foundation of the opinion of a phy-

sician, the communication being made to him. (id.) In case for giving the plaintiff

(a female) a dose to intoxicate and inflame her passions, her declarations the next

niornino- after the dose was administered, made to her mother, were held admissible.

(Goodwin v. Harrison, 1 Root, 80.) But this was treated as an exception from, the

general rule, founded in the necessity of the case. Conduct and declarations the morn-

iuT after the homicide were denied as evidence to establish mental disease, in Stale v.

Scott, (1 Hawks, 24.)

NOTE 162—p. 193.

4 Bl. Conn. 213 ; Rass. on Cr. 808 ; and see Goodwin v. Harrison, ante, note 161

2 Ev. Poth. 290.

NOTE 163—p. 195.

See an instance which we put ante, of directions by a consignor of goods. Such

declarations are, as we shall notice, more at large in a subsequent note, evidence in

favor of the party who makes them. Where, in a suit on a policy of in.surance

upon a ship, it becomes material to inquire what instructions the plaintiff gave to the

master, he may give his own written instructions in evidence, to limit the poAver of

the master. (Story v. Strettel, 1 Dall. 10.) Otherwise if his letters or instructions

are not a part of the re5 ^e5/cE ,• (Fowle v. Stevenson, 1 John. Cas. 110; ChampUn
V. Tilley, 3 Day, 303, 306 ;) and his declarations, without being a part of the res gesfcB

are not ev-idence for him, even to show his insanity. (State v. Scott, Ruffin, 24 ; 1

Hawks, 24, S. C. ante, note 161.)

In a mercantile dispute, the plaintiffs were allowed to prove a letter of instructions

which they had written to the master of the vessel in respect to which the contro-

versy arose. It does not appear on what ground the letter was received. The
plaintiff's counsel put it on the ground, that it was written before the controversy

arose. Most likely it related to the powers of the master derived from the plaintiffs,

in respect to the matter in Htigation •, and so a part of the res geslcc. (M'Clenachan
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et al. V. M'Carty, 2 Dall. 51.) See also ship Portland v. Lewis, stated post, note

166, S. P.

NOTE 164—p. 195.

A husband, in defending an action against him for the board, &c., of his wife, may
show her declaration, confessing adultery, made immediately before he turned her

off; and also letters from men found about that time in her desk. (Walton v. Green,

1 Carr. & Payne, 621.) He may also show her letters, to rebut the allegation of

cruel treatment ; but if they are not post-marked, the time must be fixed by proof)

and the dates are not proof; for, on a reconciliation, they might combine to defeat

the plaintiff. (Houliston v. Smith, 2 Carr. & Payne, 22.) In an action against the

defendant and his wife, for the act of the latter in dissuading the plaintiff's wife to

live with him, declarations made by the defendant's wife in the presence of the

plaintiff's having a tendency to such dissuasion, are admissible against the defend-

ants. (Park V. Hopkins, et ux., 2 Bail. Rep. 408.)

NOTE 165—p. 199.

The common object, or in other words, the conspiracy to riot, being otherwise ap-

parent.

It is on the same ground that the declaration of one co-conspirator is evidence

against another. It makes no difference that the person who utters the declaration

is not a party to the suit which draws the conspiracy in question. (Claylor v. An-
thony, 6 Rand. 285.) On an information in nature of a quo warranto, to avoid the

election of usurping vestrymen in a religious corporation, w^hose election was objected

to as being procured by preconcerted tumult and violence, various conversations in

respect to the election among the corporators, at their meeting, and at meetings of

certain members of the congregation, and at meetings of certain voluntary societies,

were received in evidence m behalf of the commonwealth. And held, that it was
properly put to the jury whether what they had heard was relevant, and ought to

have any influence as being connected with the election. (Commonwealth v.

Woelser et al., 3 Serg. & Rawle, 29, 31.) In case of a fraudulent combination to

extort money by C, T., H. and others, which probably continued on foot down to

the time of the trial, held that the declarations of one, being part of the res gest<z,

were admissible to affect the others. (Apthorpe v. Comstock, 2 Paige, 482, 488.)

The plaititiff, C, holding a bill of sale of personal property, subject to the levy of an

execution, the debtors in the execution, who had given the bill of sale to the plaintiff,

conspired with M. to procure a sheriff's sale, in the plaintiff's absence, so as to pre-

vent his redeeming the property ; and it was sold at auction to M. In trover by C.

against certain persons who claimed title through M.. the declarations of one of the

debtors and M., made about the time of the auction, were held admissible against

the defendants, as a part of the res gestcc. (Crary v. Sprague, 12 Wend. 41.^

YoL. I.
'

27
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See Babb v. Clemson, and Willies v. Farley, 3 Carr. & Payne, 395, where a vendor so

possession after sale may, by his declarations, affect his vendee, on the ground of the

res gestcs.

The declarations of joint wrong doers, when received to affect others, are' not al-

ways confined to the narrow ground of the res gesicE. In most instances, the com-

mon object being first proved, and the wrong done, admissions by one made long

after the injury is com.plete, may be received to affect the others.

NOTE 166—p. 205.

Before following out the variety of illustration into which we are carried, both by

American and English authority, on the subject of hearsay evidence as a part of the

res geslcc, the student will do well to consult the rule of Hosmer, Ch. J., ante, note 160,

p, 207. Our note of hearsay not admissible, characterizes that class of hearsay

which is without the rule. To show more at large how the rule has been applied in

the admission of testimony, is the object of the present note.

On a question whether a deputy sheriff acted negligently or unfaithfully in not mak-

ing an arrest of one S., evidence was received that he enquired at S.'s place of resi-

dence, called at his shop, inquired of a man and boy, who told him S. was at his house,

where he went and inquired for him of a woman whom he learned was S.'s wife, men-

tioning to her his business. She told him that her husband was then at work at the

shop. The evidence of these answers were objected to as hearsay, and excluded
;

but a new trial was granted. The court said it was a material point whether the

officer made due search and inquiry. It was his duty to inquire at all proper places ;

and search wherever it was probable S. would be found. To show this, it was neces-

sary he should state the inquiries and the answers made, and that he had made search

accordingly. Such answers are a part of the transq^ction. They are facts, and do

not stand on the footing of hearsay evidence. (Phelps v. Foot, 1 Conn. Rep. 387,

and vid. Ponsony v. Debaillon et al., 6 Mart. Lou. Rep. 238, 244, 5.) Trover for

wool, yarn and booking. The defendant, as deputy sheriff, seized it under an execu-

tion ao-ainst S. as his property. The plaintiff had delivered wool to S. to be manufac-

tured ; and, before the seizure, on inquiring of S. at his factory as to his progress, S.

showed the plaintiff the wool, yarn and becking, which he said were the plaintiff's,

who then examined them. S. afterwards absconded, and the goods were seized. These

declarations of S. were offered in evidence ; and held admissible. Per cur. As a

mere declaration, this is not evidence ; for though S. is out of the country, his sayings

should be rejected as hearsay. It is a difficult case of the res geslcE. The property

was in possession of S., and difBcuIt to be distinguished from other property of the

same kind also in his possession. If the saying had been without the parties being

engaged in any act, it would have been mere hearsay. But here was an act. It was

like labelling the goods with the owner's name. Showing the property to the plaintiff

as his wool, on his going and inquiring, in different stages of process, was an act or

transaction ; and is like an actual separation from the common mass. (Pool v.

Bridge's, 4 Pick. 378.) Note. This was moreover a plain case against the defend- -
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ant, as claiming under S. within the Ivat v. Finch, (1 Taunt. 141,) and numerous

other cases, both in the English and American courts. (See note 6, and the text.)

Although, on the trial of an indictment for manslaughter, malice prepense cannot be

shown on the part of the prosecution, yet declarations made by the prisoner, at the

commencement of, and during the fatal affray, as well as immediately before and after

it, must be received as constituting a part of the res gesta ; and this, although they

may incidently tend to show malice. (The State v. Powell, 2 Halst. 244.) In this

case, the parties being shown together quarrelling immediately before the fatal blow,

a witness was allowed to state that, in the course of the quarrel, the prisoner threat-

ened that he would kill the deceased before he went to sleep. Indeed malice may be

quite material ; for should plain murder be made out, the court might, in its

discretion, discharge the jury ; and order a higher indictment to be perferred. In

an action for a libel, what a third person told the defendant as to its truth before

the defendant published the libel, was oiiered in proof to mitigate damages ; and

seems to have been held receivable. ((>oleman v. Southwick, 9 John. Rep. 45.)

See Kennedy v. Gregory, 1 Binn. 85, and Morrison v. Duane, id. 90, note, S. P. In

a settlement cause, on a question whether C, the grandfather, had made a gift oi Bess,

a slave, to his grand-daughter, it was proved by the defendants, that he requested her

to be brought up so as to be useful to his grand-daughter when married, to whom he

intended to give Bess, and that F. who married the grand- daughter came and took

Bess, saying she had been given to his wife by her grand-father. Held admissible, as

part of the res gestcR. The court said the change of possession was established.

The declarations of the parties went to show the intent with vv'hich that change was

made. This is not within the notion of hearsay evidence. (Miiford v. Beliingham,

16 Mass. Rep. 108.) On scire facias, to enforce a recognizance against a house on

which, with other real estate, it had been charged by K., the cognizor, the defendant,

claiming under K., sought to raise an inference of payment from the lact of the cestui

que trust of the plaintiff having released some of the land charged ; and especially a

tract sold by K. to Fisher. In reply to this, the plaintiff offered K.'s letter in evidence,

requesting such release, on the ground that there was other property out of

which satisfaction could be obtained. This was objected to as res inter alios acta,

but held admissible, as completely repelling the inference of payment, so far as it was

derivable, from the circumstandfe of the release. (Reigart v. Ellmaker, 10 Serg. &
Rawle, 27.) Ejectment for land, brought by the heirs of S., on the ground that his

administrator had fraudulently sold them for his own benefit, under a decree of the

orphan's court. They were bid in by one Selin, under whom the defendants claimed.

They offered to prove that Selin said, at, and just before the sale, that he would not

give more than 8 dollars per acre. Held, that the declaration should be confined to

the time of the sale. But the cov.rt received, as evidence for the defendants, his offer

after the sale, to take others in as partners in the purchase, at the price he had given.

This they held tended to rebut the inference of fraud sought to be made from an un-

der price. (Selin v. Snyder, 11 Serg. & Ravi'le, 319, 323.) An act of cancellation

by the testator in respect to his will, though slight in itself, may be shown by his dec-

laration at the time to be a revocation. Such declarations are a part of the res gesta.

(Said in Dan v. Brown, 4 Coweu's Rep. 483, 490, per Woodworth, J.) The plaintiff

sought, by process of foreign attachment, to charge the defendant as the debtor of T.

;
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and proved that the defendant gave his note to B., since deceased. Then, to show-

that these notes were assigned by B. to T., the plaintiff was allowed to use a receipS

found among the papers of B., by which T. acknowledged the assignment. (Beach

V. Swift, 2 Conn. Rep. 269.) In an action against a surety on a bond for money, he

insisted that he was discharged by the plaintiff's laches. The plaintiff, to show that

the surety was indemnified, offered to prove that his principal had delivered a note to

a witness, telling him il was for his surety, and that it was to secure him ; and that

the note was delivered to the surety, who collected it. The declarations of the prin-

cipal were holden admissible in evidence as part of the res gcsta. (Deardorf v. Hil-

debrand, 2 Rawle, 226 ) The prosecutor, on his return from search, declared himself

satisfied of the prisoner's innocence, having found his watch in his waistcoat pocket ;

and directed the driver to turn about. The prisoner being accused and on trial, and

the prosecutor absent, his declarations were received for the prisoner as part of the

res gest(2. (Kelley's case, 3 C. H. Rec. 153, before Golden, mayor. And see 3

M'Cord, 232, note.) In an action for breach of a marriage promise, the defendant may

show by a third person, in order to mitigate damages, that his father declared to him

his dislike of the match, on account of the plaintiff's bad character. It appeared that

the father was an incompetent witness, having employed the defendant's attorney. (Ir-

ving v. Greenwood, 1 Garr. & Payne, 350.) In a writ of entry against a grantee of

S., which grantee had notice of a prior deed from S., under which the demandant

claimed, it was alleged that S. had fraudulently obtained and suppressed the first deed ;

and to show this, it was in proof that he obtained access to the desk of the first gran-

tee, under pretence of searching for other papers. Held, that his declarations, while

at the desk, going to identify the deed as one of the papers which he took away, and

to show its contents, were admissible in evidence as part of the res gp.slce. against the

tenant. (Davis v. Spooner, 3 Pick. 284.) On a question whether the plaintiff, who

exchanged his horse for a horse of A., who purchased of B., an insolvent, to defraud

the creditors of the latter, had knowledge of the fraud at the time of the exchange,

proof of B.'s declarations, made before he failed and before the sale to A., that B.

and A. were anxious to procure the plaintifi^'s horse, was held admissible for the

plaintiff; and that this might be proved, either by B. himself, or any other person

who heard it. (Rice v. Bancroft, 11 Pick. 469.) Gase for obstructing a stream run-

ning through the defendant's land to an ancient miH of the plaintiff. The plaintiff

claimed the mill, and exclusive use of the stream, under W., the defendant claimed a

few acres on the stream above, from A., who claimed under the same W. After W.

had sold the land to A., and while A. was in possession, VV. claimed that all the water

of the stream belonged to the mill, and forbid A. to divert any part. This was offer-

ed as evidence against the defendant, and held admissible. (Strickler v. Todd, 10

Serg. & Rawle, 63, 73, 4.) Several returns of nulla bona, on fi. fas. against one

Elliot, were received as evidence of his insolvency, in an action between third persons.

(Bay v. Freazer, 1 Bay, 66, 69.)

The cases cited so far, and indeed all those we shall bring forward in this note, tend

to present the various connections in which these declarations are admissible. While

still pursuing the same view, it is proper to observe, that in their very nature they

must be evidence, though emanating from the party himself who seeks to use them in

his own favor. See also to the general proposition, Ponsonby, v. Debaillon, 6 Mart.

Lou. Rep. 238. A constable being indicted for a forcible entry, he having a search
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warrant, and searching the house, his counsel were allowed to ask a witness what he

said at the time. (Rex v. Smith, 5 Carr. & Payne, 201.) In trover for a 50 dollar

bank note, the plaintiff alleged he had lost the note
;
proved he had it in his possession

;

and that it was afterwards in possession of the defendant. The plaintiff gave no evi-

dence of the loss except his own declarations ; and that the defendant had been seen

hunting for it. Verdict for the plaintiff. On motion for a new trial, the following ques-

tion alone was put to the court : Was it proper to receive the declarations of the plain-

tiff, connected with other circumstances, to prove the loss ? The court thought it was; as

if the party was seen with his friends and servants diligently searching the road.

They said, here tlie circumstances do not appear ; and they considered the question as

embracing possible circumstances. They said, in all cases where a person's acts are

evidence for him, his declarations in relation to such acts, must necessarily be admit-

ted ; as in the case of a claim, demand or tender. In the first two cases it is the dec-

laration which constitutes the act ; and in the latter they form part of it. (Shenck v.

Hutcheson. 2 N. Car. Law Repos. 432.) In an action by the claimants against the

defendant for certain prize property deposited in his hands as the public agent of the

United States abroad, held, that his letters written as such agent in respect to the

property, it appearing to have been lawfully deposited with him, were a part of the

res gestm, and as such evidence for him. He was to remain in possession till congress

should instruct him how to act. He was a public agent ;
" and his cotemporaneous

correspondence on the subject in that character, with the American government, was

certainly proper evidence to show the original nature and complexion of the facts in

controversy." Patterson, J. (Bingham v. Cabbot, .3 Dall. 19,39.) On trial for a

riot, in destroying a threshing machine, the defendant's witness was allowed to state

that he and the defendan t were compelled to join the mob ; but they had before agreed

to run away the first chance, which tliey both did within 10 minutes. (Rex v. Crutch-

ley, 5 Carr. & Payne, 133, and see note (a) to that case.) On a trial for murder,

the declaration of the prisoner, made antecedent to the fact, tending to explain and re-

concile his conduct, was received in evidence. Particulars are not given by the case,

(Maryland v. Ridgley, 2 Har. & M'Henry, 120.) The defendant gratuitously receiv-

ed of the plaintiff, in George Town, District of Columbia, in a letter to S., at

Athens, (Bradford county, Pennsylvania,) $230, in bank bills, to be delivered to

S. ; but the bills were not delivered. In defence to an action for the loss, a va-

lise which the defendant had borrowed for his journey, then whole, was prov-

ed to have been cut while in his possession. On his way to Athens, he stopped

at an Inn in Philadelphia ; and one or two days after he left there, he wrote to his

host that he had lost a sum of money ; wrote the same thing to S. A., who asked the

host about it. The day of receiving the letter, or the next, the defendant came to his

host's house, stated that he had been robbed of a sum of money ; and that thought it

had been stolen at the host's house, till he reached New York ; that he should not

feel so unpleasantly if it was his own, but it had been sent by another man. He
appeared much concerned at the loss, and was anxions to take all means to trace the

money. He was not positive he had lost the money at his host's house ; but seemed

to be of that opinion. He said he had not opened his baggage from the time he left

that house till he arrived in New York. The letter gave an opinion that the money
was stolen at the host's house, by servants, on Thursday evening or Friday morning ;

and stated that before the defendant reached there, the valise was not long enough out
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of his possession for any one to have stolen the money ; and it seemed impossible it

should have been done on board the boat, from its place there, (stating where and

near whom it was.) The letter requested a look out, and information. The defend-

ant made immediate and diligent inquiry on board the boat in which he sailed for

New York ; and a statement of the loss, and his conjecture as to the manner of it, the

time vThen he discovered it, &c. All these acts and declarations, with the letter, were

offered in evidence for the defendant, together with what he told S. on his return to

Athens, &c. The whole were excluded as inadmissible, and a verdict found for the

plaintiff. On error, the supreme court held that the evidence was admissible. The

court say the action was for negligence. The declaration did not impute embezzle-

ment to the defendant. Being a voluntary bailee, he was liable for gross negligence

only, dolo proximus. He was bound to that care only which the most inattentive take

of their own concerns. He might, therefore, show how he conducted himself on his

journey, what care he took of this and his own property. " Evidence is constantly

accommodating itself to the state of society and the concerns of the world ; and there-

fore must accommodate itself to the altered mode of traveling by stage coaches and

steam-boats, instead of on horse-back or in private carriages. Travellers are con-

stantly more exposed to secret stealth in a crowded stage or in a steam-boat crowded

with passengers, where the traveller cannot keep his eye on his own baggage. Inns

in our large cities are generally filled with strangers, and with the utmost circumspec-

lion he is certainly more exposed to these risks. To preclude a gratuitous bailee from

showing how he conducted himself, and what care he took of his own property, would

be shutting out all defence. The evidence offered was of a time directly after the re-

ceipt of the letter. If he had been silent and remained with his arms folded, this

would have been evidence against him. The evidence offered is of acts and circum-

stances immediately preceding and succeeding the theft ; concurrent acts and decla-

rations ; not those which are unknown or not commenced until after a lapse of time

and suspicion afloat. As all were before any claim made by S.,they were evidence of

the whole res gestcs, the entire conduct, immediate declaration, and hot pursuit of the

defendant." (Tompkins v. Saltmarsh, 14 Serg. & Rawle, 275.) On a question whe-

ther a vendor of horses had sold in fraud of his creditors, directions given by the vendee

(the plaintiff) to the vendor soon afier the sale, and take the horses to an innkeeper to

be taken care of at the expense of the plaintiff, who promised the innkeeper to pay,

were held admissible for the plaintiff as part of the 7-es gestcB. (Boyden v. Moore, 11

Pick. Rep. 362.) In trover for negroes, the plaintiff proved that he had married the

defendant's daughter ; and that sometime after the marriage, the defendant had sent

the negroes to the plaintiff, who had possessed them tvv'o or three years, the neighbors

considering them as his. The defendant proved that when the negroes were sent, he

called on his son and family to witness that he had sent them as a loan. The judge charg-

ed that his declarations should have no weight ; and the verdict was for the plaintiff.

But the court granted a new trial on this ground ; holding that the defendant's decla-

ration made a part of the transaction. (Banks ads. Hatton, 1 Nott & M"Cord, 221.)

On a petition of freedom by the slaves of one who fled from the massacre of St. Do-

mingo, bringing the petitioners along with her ; on the ground that she was an impor-

ter of slaves, coming to reside in the state, where she had continued 16 years ; held

that her uniform declarations of an intention to return to St. Domingo as soon as cirr

cumstances would admit, were receivable in evidence against the petitioners ; being,
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with the fact that she had never been naturalized, a part of the res gesta, and both to-

gether conclusive that she was to be regarded merely as a sojourner ; not a resident.

(Baptiste et al. v. Volubrun, 5 Har. & John. 86.) In assumpsit against the bank on

their certain notes alleged to" have been destroyed by fire, with a steam-boat where it

was alleged they had been placed for transportation, a witness was allowed to testsfy

that in the evening of the 4th September, he was at the plaintiff's store, who showed

him a large packet addressed to the cashier of the Plaitsburgh bank : and said it con-

tained $800, which he was about to send in the steam-boat which was afterwards

burnt, in the course of the same night. (Ross v. The Bank of Burlington, 1 Aik. 43.)

In a statute proceeding to recover for labor done on the respondent's ship, he insisted

that the libellant had been paid by a note of W. & C, former owners. The libellant

insisted that the note was not paid, but discounted and renewed ; and the money went

to W. & C. He proved that W. & C.'s clerk requested him to renew the note, which

he did, giving his own clerk a check for the money payable to W. & C, but ordering

him not to deliver the check till he saw the note had been discounted at the bank.

This was objected to as hearsay, and as a declaration by the libellant in his own favor ;

but held admissible. The clerk's sayings were a part of his acts as agent for W. &
C. ; and as to the libellant's directions to his own clerk ; these were a part of the same

transaction, and so admissible. (Ship Portland v. Lewis, 2 Serg. & Rawle, 197, 203.)

The person in possession claiming title, and forbidding a claimant's entry in order to

a survey, was recognized as evidence in his own favor of an adverse holding. (Per

Jones, chancellor, in La Frombois v. Jackson, ex dem. Smith, 8 Cowen's Rep. 589.)

To prove that the defendant had paid the plaintiff's intestate a debt, he showed that the

intestate was seen coming in a direction from his, the defendant's store, by the witness,

who lived within 30 or 40 yards of the store ; that the intestate paid the witness money,

and the witness immediately paid the same money to the defendant, who said, " you

got that money from Darby," (the intestate.) Held admissible as one circumstance

to show the payment ; viz. to infer from his knowledge of the bills that he had just

paid them to the intestate. The court say his declarations were admissible to show

that he knew the bank bills and tliat they had been in Darby's possession. Certain

facts can only be proved by the declarations of a party ; e. g. to prove a man knows

the multipHcation table, his rejieatmg it is the only evidence. (Darby's adm'r and

adm'x v. Rice, 2 Nott & M'Cord, 596, 597.) In ejectment, the plaintiff claimed that

the defendant's mortgage was taken from his father to defraud creditors, and (inter

alia) that the defendant, when he took the mortgage, had not given the mortgagor

certain credits. To repel this allegation, the defendant offered his account book

wherein the credits w^ere contained in an account purporting to be stated and signed!

by the parties, mortgagor and mortgagee. The court held the book admissible.

(Cook V. Swan, 5 Conn. Rep. 14L) In an action on a bond given on suing out an
attachment against an absconding debtor, for damages, grounded partly on malice,

the inquiries by the defendants after the plaintifi', and the answers of third persons

as to the plaintiff's absence and its cause, are admissible for the defendants without

producing those persons. (Ponsony v. Debaillon et al., 6 Mart. Lou. Rep. N. S.

238, 246, 7.) A prisoner's declarations at the time he passes counterfeit money, are

admissible in his favor as a part of the res gestae ; otherwise if made afcerwards.

(Robetailles' cases, 5 C. H. Rec. 171, 173.) A creditor's entry in his book of credit,

is evidence of an appropriation of payment. (Cole v. Trull, 9 Pick. 225. 227.) In-
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deed such an eutry is the res gestae itseU'. (See vol. 2, 131, and 9 Cowen's Rep.

773 et. seq. note.) That his endorsement or a credit gi%^en, is sometimes evidence

to take his debt out of the statute of Hmitations, or rebut the presumption of pay-

ment arising from lapse of time, see the subsequent notes to chapter 7 of the text.

But see Whitney v. Bigelow, 4 Pick. 110, that such an endorsement is, in no case,

per se evidence for the party avIio made it. On trial of an indictment for covinter-

feitino- notes, found in the room where the prisoner was, his denial at the time that

he had been there before, was received for liim, to repel any unfavorable presump-

tion which might otherwise have arisen from his silence ; also his statement, on his

way that he was going there to get bail for his brother-in-law. (United States v.

Craio" 4 Wash. C. C. Rep. 729, 730, 732.) But the force of such declarations de-

pends upon their truth as appearing from other parts of the case, (id.) That one

has within 20 years from the commencement of the user, ploughed up a way claimed

throuo-h his land by another, on the ground of user for more than 20 years, declar-

ino" that the other had no right, is admissible in evidence against the other, though

he was not present, in order to rebut the allegation of acquiescence. (Barker v.

Clark 4 N. H. Rep. 380.) Semb. that one partner giving notice to a witness that

the partnership had ceased, might be admissible evidence for the defendant. It was

offered where it might be material to ascertain whether the defendant, though he

had dissolved the partnership, might not still have been suffering his name to go out

to the Avorld as belonging to the old firm. (Doleman v. Orchard, 2 Carr. & Payne,

104.) It was denied, however, that his merely stating the fact of the dissolution in

conversation, without the view of giving notice, would be admissible, (id.) In case

for a false representation of the solvency of A. B., whereby the plaintiffs trusted

him with goods, their declarations at the time of" delivering the goods, more than

lour months after the representation, that they trusted him in consequence of the

representation, were held admissible in evidence in their own favor. (Fellowes v.

Williamson, 1 Mood. & Malk. 306.) The prosecutor advertised tvro lost watches,

offering a reward ; and the prisoner came with them, upon which he was prosecuted

as the thief. Under the circumstances, it was held that what the prisoner said, on

bringing the Avatches, should be received in his favor as a part of the res gestse.

(Atwood's case, 4 C. H. Rec. 91. But see State v. Slack, 1 Bail. Rep. 330, 332.)

On trial of an indictment for a hbel by the defendant for the act of adding ass' ears

to the prosecutor's portrait, the defendant was allowed to prove his ov/n declaration

at the very time of the act, that it was his intention to transform the picture into a

midas, this being considered as part of the res gestae ; and being a circumstance to

show a Avant of maUce. (Mezzara's case, before Radchff, mayor, 2 C. H. Ree.

113.) On trial of an indictment against W. & B. for conspiring to defraird C. by

misrepresenting the value of certain estates of B., W. offered in evidence certain

letters between himself and B., to prove that he had been deceived himself by B.,

and was thus led into his share in the misrepresentation ; and these were received

as part of the res gestae. (Rex v. Whitehead, 1 Carr. & Payne, 316.) " The de-

clarations and conduct of a party to explain his acts, are often extremely material

in cases of mutiny on board ships, as it frequently happens that when the mutineers

have deposed their captain, they find that none of them are able to navigate the

ship, and they then force one of the officers to assume the command of her; and he

is, in many cases^ brought to trial because he appeared to be acting with and direct-
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mg the mutineers." (Note {a) to Rex v. Crutchley, 5 Carr. & Payne, 133.) In

assumpsit, by A. against D., for money paid to G. by A., as the guarantor of the

price of goods purchased by D. of G., D. contended that A. and his partner, W.,

paid the money jointly, so that A. could not sue alone. And G., who proved the

purchase of the goods, and that A., for himself, or for A. & W., guarantied the pay-

ment for D., and that A. paid the money to G., was also allowed to state that A., at

the time of payment, declared that he alone was the guarantor, and that W., his

partner, had nothing to do with it. (Allen v. Duncan, 11 Pick. 308, 309, 310.) What
A. said as to a joint engagement when he guarantied the payment, was obviously

admissible. (Per Shaw, C. J. id. 310.)

When, and how far the return and cotemporaneous conduct of an officer shall be

evidence in his own favor, we shall see in the subsequent notes in this chapter.

In one case, (trover) the defendant, who claimed the goods under N., ofi'ered to

show that while N. was in possession, she claimed them as her own. This was
overruled, and on error held well, the declaration being in favor of her interest.

(Waring v. Warren, 1 John. Rep. 340.) The argument does not appear to have

been well considered, if, as we shall now proceed to show, the declaration was a part

of the res gestae.

It is not necessary, in order to warrant such evidence, that the act done (res gestce)

with which the declaration is connected, should be a single effort or a positive tran-

saction in the common sense of the temi. It may be continuous for a series of years,

and of a passive or negative character. Thus possession of real estate for a long

time, may be qualified and explained by the declaration of the possessor, the appar-

ent owner in fee being thus cut down to the mere squatter^ or the apparent squatter

elevated to the owner in fee, as is done every day m our courts. (Doe, ex dera.

Human v. Pettett, 5 Barnw. &, Aid. 223.) In the same way, the apparent general

owner of personal property, may be turned into a bailee or trespasser, and e converso.

(And see the subsequent notes.) Long forbearance may, in like manner, be shown
to signify absolute title, or temporary tenancy in another ; and an apparent legal

resident or citizen reduced to the temporary sojourner. And it makes no difference

whether the declarant be aliv^e, and a competent attainable witness, or be dead.

The declaration is identical with the act, and may be proved in the same manner as

might the hand and seal of the declarant, either by himself, or any person who saw
him sign and seal.

In case of declarations brought forward to qualify, either temporary or continuous

acts of possession, we are first to be satisfied, prima facie, at least, that there is a pos-

session. This may appear by actual occupancy, enclosures, partial occupanoy under

a deed or contract, which carries out a constructive possession commensurate with

its terms of local description, acts of ownership, &c., &c. all which will be more fully,

considered under our future titles of ejectment and trespass in the second volume. In

a recent case at the English nisi prius, an act, which would be deemed a very slight

indication of possession and consequent ownership, especially in the'unsettled parts of

this country, was held to let in proof of declarations. The lessor of the plaintiff, to

show seisin of a wood lot in his ancestor, proposed to prove that one Brown cut tim-

ber there by the ancestor's permission. Having proved, simply, that Brown was seen
in the wood cutting timber, he then proposed to ask what Brown had said as to who
was the owner of the wood. Maule, for the defendant, objected, Mr. Justice J.

Vol. I. 28
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Parke :
" He exercised an act of ownership, and he is, therefore, prima facie owner.

And what he says as to any one else being the owner, is a declaretibn to cut down his

own title." Maule. " He was a mere workman." Parke, J. " I do not know that

he was only a workman, except from what he may have said."' Richards. " Your

lordship will only hear what he said at the time." Parke J. " Yes, what he said at

anytime." The latter must have been on the ground, that the act of cutting wood

being prima facie evidence of a continuing ownership and possession, both before and

after the act, would thus constructively extend each way, and connect itself as a

possession with ^ny declaration made before or after. (See the case of Doe, ex

dem. Stansbury, v. Arkwright, 5 Carr. & Payne, 575.) See Thompson v. Stewart,

infra.

The case of Doe v. Arkwright goes to the utmost latitude of constructive posses-

sion, as the foundation for letting in proof of the occupant's declarations. And in al-

lowing the tenant to connect himself in this way with the party as owner, by setting

up a contract, it goes farther than some of the American courts have been willing to

go. In a late case, the defendants, as heirs of Price, claimed to extend their ances-

tor's adverse possession over the lines of his grant into lands granted to one Greenup

previous to 1804, which lands Greenup conveyed to the lessor of the plaintiff in 1815.

To make out the defence, it was proved, among other things, that in February or

March, 1804, Price demised the land contained in his grant to one Haydon, who en-

tered, claiming under one Price. And a witness was allowed to state, that about the

time Haydon entered, he told the witness that he was to clear 10 acres of land for

rent, according to the contract with Price ; and some time afterwards, Haydon show-

ed the witness, demarked by blazes on the trees, the 10 acres which he stated he was

to clear, which ran across the division line between the parties, as pointed out by their

grants, and comprehended land lying within Greenup's boundaries. Haydon cleared

a turnip patch within the 10 acres in the season of 1804, and got fire wood there. A
part of the turnip patch extended across the line ; and in the winter following, the

patch was enlarged by a farther clearing, making in the whole two acres cleared with-

in the plaintiff's boundaries, which had been fenced and cultivated by Price and his

heirs ever since. The demarkation of trees extended still farther within the plaintiff's

boundaries.

The testim.ony as to Haydon's declarations having been objected to. but admitted,

BOW came on exception taken, before the court of appeals on a writ of errors. Un-

derwood, J. delivering the opinion, remarked, that " to legitimate the statements made

by Haydon to the witness, and to rid them of the character of mere hearsay, they

must be considered as part of the res gestes ; and if they cannot be so considered,

they ought to have been rejected. Conversations or declarations, made by the actor

or party concerned, at the time an act is done, and which explain the quo animo and

design of the performance, may, whenever the nature of the act is called in question,

be given in evidence as part of the res gestae. Without tolerating this explanation of

the acts of men, by receiving their accompanying declarations, we should be often

misled as to their true nature and character, and consequently liable to fall into errors

in respect to them. The rule requiring res gestaj declarations to be received as evi-

dence, is a necessary and very useful one ; but, in the present case, we think it will

not sanction the reception of the testim.ony objected to. Haydon, as an occupant or

tenant of the land, might, during his actual occupancy, make declarations which ought
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to be receired whenever offered in evidence, to show the nature and character of his

tenanc}^ whether as claimant in his own right, or right of another, whether as tenant

of the freehold, or for years, whether adversely to a particular claim, or not, &c. In

cases like these, the occupancy or tenancy is the act ; the declaratious to explain its

nature and extent, made by the tenant while in possession, are the res gestae. Hay-

don's declarations, while occupying the land, were very proper to show that he held

under Price, and that his possession was as tenant to Price ; but Haydon's statements

were not confined to this. They have been unwarrantably extended. His mere dec-

laration to the witness was received as evidence of what the contract was between

him and Price. By showing the blazes on the trees to the witness, and by declaring

that they included the 10 acres, he, Haydon, was to clear, his statement without oath

established a contract between him and Price in relation to these identical 10 acres;

and thereby Price, by his tenant, Haydon, is made the adverse possessor by construc-

tion, of another's land, to the extent of the blazed demarkation. The contract be-

tween Haydon and Price is one thing, the occupancy of the land by Haydon is anoth-

er ; and the declarations of Haydon in relation ta the nature of his possession, as res

gestae, still another. It was as improper to admit proof of the first under the idea of

res gestae, by receiving as evidence what Haydon has been heard to say, as it would

have been to have received the hearsay of Haydon to prove that Greenup, in 1804,

had actually conveyed the land in controversy to Price.

The judge then goes on to show that however plain a tenant's possession may be,

it does not follow that he can, by his declarations, connect himself with another in a

distinct and independent contract, as in this case, the contract for clearing the land ;

and that the effect must be merely to qualify the possession in respect to himself.

He would not allow that Price could come in and a«iopt the adverse possession for

himself which Haydon had assumed for him, as it seems to have been intimated

Stansbury might have done, in the above English case. (West v. Price's heirs, 2 J.

J. Marsh. 380, 383, et seq ) And see per Ruffin, J. in Den, ex dem. Pickett, v. Pick-

ett, 3 Dev. 6, 7.

Under the general doctrine above recognized by Underwood, J. it has been held,

that the declarations made by the warrantor in a deed, while in possession, going to

show in what character and with what intent he entered and continued his possession,

are admissible in favor of the title derived from him. (Jackson, ex dem. Youngs, v.

Vredenburgh, 1 John. Rep. 153.) And on a question of settlement, one party having

given in evidence long adverse possession of land by the father of the paupers, to

make out that he had a settlement as a freeholder, held, that the other party might

show the father's declarations that he held merely under a contract for a deed, and

had no title. (West Cambridge v. Lexington, 2 Pick. 536.)

In this class of cases, it has been made a question, whether, after a prima facie

right had been established by proof of an apparent adverse possession for a sufficient

length of time to confer title, evidence of the possessor's declarations going to cut

down such title, were not inadmissible as coming within the statute of frauds. Thus,

in trespass q. c. f., it appeared that the parties owned adjoining lots, and the defendant

gave evidence of a possession for thirty years, according to a crooked fence between

them. The plaintiff straightened the fence, but the defendant tore the straight fence

down. The plaintiff offered to prove acts and declarations of the defendant since the

expiration of the 30 years, showing that the old fence was built for mutual accommo-
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dation, without any view to title, and that the occupation was not adverse. Per

Curiam. " It is urged that a complete possessory title was obtained up to the line

of the old fence ; and that all evidence of acts or declarations, which took place after-

ward, are irrelevant and inadmissible to prove the character of the previous posses-

sion. If the premises are well founded, the argument is sound, and the conclusion

logical. But the very question was as to the nature and character of that antecedent

possession ; and the acts and declarations of the parties owning the estates, made

after thirty years, which had a tendency to show their naotives and views during the

thirty vears, were proper to show the nature of the occupancy, and rebut the inference

which would otherwise follow from the act of possession. Surely, if a written agree-

ment had been produced, showing that the defendant was allowed to maintain a crook-

ed fence until the plaintiff should choose to have one back upon the true divisional

line, it would defeat all claim to the land in dispute on account of the 30 years posses-

sion. Confessions of the party in possession, claiming under that title, his acts and

declarations having a tendency to show such arrangement and understanding, are

equally competent evidence." (Church v. Burghardt, 8 Pick. 327, 8.) See Doe, ex

dem. Human v. Pettett, 5 Barnw. & Aid. 223. In a precisely similar case, in the

state of Mew York, where the possession exceed twenty-five years, and appeared to

have been adverse, the mere declaration of the defendant that the line should have

been a straight one, without any express admission showing that his possession had

not been adverse, was held not admissible, or rather, not sufficient, to entitle the plain-

tiffs to the straight fence which they had built between the two extremities where the

defendant said the fence should have run. (Stuyvesant v. Tompkins & Dunham, 9

John. Rep. 61.) Quere.

But to proceed with our direct illustrations. The plaintiff in ejectment claimed

under H., on the ground that he (H.) acquired a right by improvement, under the

Pennsylvania law; and offered to show that H., when he entered, said he was settling

on the land in dispute as vacant land, and to take it up by improvement. Held ad-

missible. (Bennett v. Hethington, 16 Serg. & Rawle, 193, 195.) On a traverse of

an indictment for a forcible entry and detainer, the defence was that the prosecutor

had removed away from the locus in quo, leaving it vacant. He was allowed to give

in evidence his declarations of an intention to return and hold possession, made after

he had left. A person may be in fact possessed of land, without being in fact upon the

land. This must depend on intention, which can only be shown by the party's de-

claration. (Thompson v. Stewart, 5 Litt. 5, 6.) In trespass, the plaintiff claimed

solely on the ground that he had possessed the locus in quo adversely for 15 years,

(the Connecticut limitation.) The defendant showed title from Williams, who had

the paper title, and was permitted to prove that, during the fifteen years, one Cotton

being in personal occupation of the land, and actually taking off the crops, said he

held under Williams, and was to give him a part of the produce. This was on the

ground that the declarations were a part of the res gesta;. (Williams v. Ensign, 4

Conn. Rup. 456.) On a trial for a forcible entry and detainer, the question being

upon the relator's entry, and the extent and nature of his possession, he having pro-

ved that he was in possession, was allowed to show his own declarations as to its ex-

tent, and the person under whom he held. (Smith v. Morrow, 7 Monroe, 234, 236.)

It was a strong case which allowed the tenant's declarations in his own favor, after

he had signed a written acknowledgment that he held under the lessor of the plaintiff.
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Yet these were allowed as to the manner in which he was operated upon to siffn aa

that he was assured that he might long continue in possession, &c. This was allow-

ed, he being in possession, in favor of the defendant, who claimed under him. (Tur-

pin V. Brannon, 3 M'Cord, 261.) Of the right to use such declarations in favor of one

claiminj under the party, and even the party himself, there is indeed no doubt where

they are admissible as relating to the nature of the possession. This was directly

held in Martin v. Simpson, (4 M'Cord, 262.) There one Nance, who conveyed to

the defendant, had, while in possession, cut logs and asserted a claim to a certain

line ; and such assertions of right were received in favor of his own grantee. Yet,

if such declarations be admissible to impeach a distinct previous act, as taking a lease

or giving a written acknowledgment by the tenant, their force can rise but little above

nihility. Indeed, the effect of a long series of adverse acts and claims, for 25 years

and more, under the statute of limitations, may be swept away by a sinn-le intermediate

conflicting acknowledgment, as we often see at the circuit. (Doe, ex dem. Human,
V. Pettett, 5 Barn. & Aid. 223 )

The general doctrine that the declarations of a tenant in possession of land are ad-

missible as a part of the res gestae, for the purposes explained by Underwood, J. su-

pra, has seldom been denied. A few cases have, apparently through inadvertence,

gone the other way ; but they have generally been afterwards given up by the very

courts in which they were decided. In one case, the defendant in ejectment, claiming

that certain tenants in possession held under him, offered to show their acknowledg-

ments to that effect, which was denied as hearsay, without apparently adverting to the

question whether these acknowledgments might not be considered a part of the res

gestse. (Calvert v. Fitzgerald, Litt. Sel. Cas. 388, 9.) That they might was after-

wards conceded by the same court in another case, where the usual distinction be-

tween being in and out of possession is taken. (May v. Jones, 4 Litt. Rep.' 21, 23, 4.)

In a subsequent case still, the court denied that the declarations of a possessor were a

part of the res gestae, but only what he said at the time of his entry. (Brubaker v.

Foage, 1 Monroe, 125, 6.) But we have seen, by West v. Price, ut supra, that they

have given up that distinction.

It is well settled, however that the tenant's declarations can in no case be received

to shake a clear documental title derived to himself from the owner, (Reading v. Wes-

ton, 7 Conn. Rep. 143, 147;) or, if by parol, to show title in another which could only

arise documentally. Either would be a plain violation of the statute of frauds. (Jack-

son, ex dem. Burr, v. Shearman, 6 John. Rep. 19,20, 21.) And see Kimball v. Mor-

rell, 4 Greenl. 368. But a distinction should always be made between a possessory

and documental title. A deceased widow's admission that she claimed for life only,

was received to debut an adverse possession, indicating that she had claimed in fee.

(Doe, ex dem. Human v. Pettett, 5 Barn. & Aid. 223.)

Indeed, it is hardly necessary to observe, that hearsay making a part of the res

gestae, as well as all other declarations in order to their being competent, must not on-

ly relate to such facts as are susceptible of oral proof, but must also, like other evidence,

be relevant to the matter in hand, must bear upon the point of inquiry, and come un-

der subordination to other general rules which govern in the admission of testimony.

All questions of evidence must be considered in reference to the particular circumstan-

ces under which it is offered. (Per Abbott; C. J. in Doe, ex dem. Pluman v. Pettett,

supra.)
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In like manner, and under similar qualifications, the declarations of persons accom-

panying their acts of forbearance to take possession, may be given in evidence. The

plaintiff claimed a right to the exclusive felling and converting of trees in a certain belt

of wood surrounded by tenants, he founding the right on long usa'ge, and sought from

this to have a grant or reservation presumed by the jury ; and he was allowed to give

in evidence the declarations that such was his right, made by the surrounding tenants.

It was objected that this was hearsay, but answered that it was a part of the res gestae
;

for it was accompanied with forbearance by the various tenants who made the declar-

ations and their landlords, to exercise the right themselves, and leaving the whole to

the plaintiff. (Stanley v. White, 14 East, 332, 335, 339, per Bayley, J. ; 340, by the

court, and 341, per Ld. EUenborough, C. J. ; and see post, in the text.) In a

writ of entry, the demandant claimed the premises as part of a mill privilege granted

to Ham ; and to show that it was within the grant, proved grants from Ham to several

persons, of land which they took possession of as the mill privilege, and built a mill.

The defendant claimed that the premises in question did not come within the grant to

Ham, and was allowed to prove that when the mill, built by the grantees of Ham, was

to be rebuilt, some of the grantees refused to join in re-building, saying it stood on Al-

len's land, under whom the defendant now claimed. The court say their declarations

were admissible as a part of the res gestae. The mere act of abandoning was equivo-

cal as to the motive. The declarations removed the doubt, and were admissible to

qualify the act, and in that sense made a part of it. (Downs v. Lyman, 3 N. Hamp.

Rep. 486.)

The same rule prevails, in its utmost extent, as to personal property. Thus, on ap-

peal between two towns, contesting the settlement of a negro, it seems, that the dec-

larations of a person, made in respect to his title to the negro, while in possession of

the negro as a slave, are receivable in evidence. (Overseers of Germantown v. Over-

seers of Livingston, 2 Cain. Rep. 106, 7.) On the same principle, a will and inventory

of a negro are evidence that the testator claimed the negro as his slave, and that he

was inventoried as such. (Walkup v. Pratt, 5 Har. & John. 51, 57.) See also Pool

v. Bridges, supra.)

A majority of the cases are peculiarly clear and strong, that declarations of a debtor

who continues in possession of property after a sale or transfer in any way by him to

another, showing fraud in the transfer, are evidence against the vendee or transferee,

in a contest between him and the creditors. In one case it was denied that such dec-

larations (e. g. an offer by the debtor to sell) could be used in this way, unless shown

to have been with the consent or permission of the vendee. (Talcott y. Wilcox, 9

Conn. Rep. 134, 139.) But in that case the possession of the vendor, at the time of

the declaration, was put in doubt by the evidence ; and the court consider the jury as

having found against it. (id. p. 140.) And in trover for stock on a farm and house-

hold furniture, the plaintiff claimed under a bill of sale from Pusey, whose creditors

had sold the property through the defendant as sheriff, and now set up that the sale

was fraudulent. The vendor professedly ceased to control the property on selling it

to the plaintiff, who hired Peter, a former servant of Pusey, to take charge of it, which

he did till the time of the sheriff's sale ; the property still, however, continuing on Pu-

sey's premises. Various testimony being given on the question of fraud, including

some acts of ownership which Pusey had exercised, the defendant insisted on asking

a witness as to conversations between Pusey and Peter in the absence of the plaintiff,
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but while Peter so apparently had charge of the property for the plaintiff, in order to

determine from those conversations whether he was hired by the plaintiff, or whether

her hiring was not colorable, he in truth being still in the employ of Pusey. Peter had

left the county. This was objected to and overruled, but on error was held admissi-

ble. The court say it was important for the plaintiff in the first instance to prove her

possession by the servant Peter. It then became undoubted and very important evi-

dence for the defendant, to show how the matter really was ; to prove that while Peter

was employed, he and Pusey both declared that he was the hireling of Pusey. This

•was not merely hearsay evidence. It was the best evidence the nature of the thing

was capable of—the declaration of the master and the servant at the time they were

employed about the property. It was not to charge the plaintiff, nor to destroy a con-

tract by a conversation between others ; but the declaration of persons in possession,

showing in what character they were in possession. It was the res gesta itself. It

was very proof of actual possession in Pusey. It destroyed the colorable possession

of the plaintiff by means of Peter, and showed the reality of the possession to be Pu-

sey''s. Peter had before been in the employment of Pusey in the same way. He con-

tinued to act under his orders, at the very time the witness spoke of. It was much

stronger evidence to show the unaltered course of possession in Pusey, that the evi-

dence of a hiring of the plaintiff was to show the contrary. The declaration of a ten-

ant in possession is constantly received as to whom he held under ; not as evidence of

title, but as evidence of possession, and the character of the possession. (Babb v. Clem-

son, 10 Serg. & Rawle, 419, 426, 427, compared with S. C. in 12 id. 328,330.)

The same doctrine is held in England. In trover, it was proved that on the

13th July, 1827, the plaintiff sued out a fi. fa. against J. Willies ; and the de-

fendant, as sheriff, sold the goods under the fi. fa. to the plaintiff, on the 16th July. On
the 9th of the next September, the defendant seized the same goods under another fi.

fa. against J. Willies, at the suit of Homfray. J. Willies continued in possession till

the second fi. fa. came ; and the defence was, that the first execution was fraudulent.

To show this, the defendant's counsel proposed to ask the sheriff's officer what Willies

said when Plomfray's execution came against the goods. " Curwood, for the plaintiff,

objected that what J. Willies said as to the property of the goods was not evidence, as

he might be called." Vaughan Baron ;
" What J. Willies said as to whose the goods

were, he being then in possession of the goods, is evidence." Ti.is evidence was

received ; and the officer also proved that the plaintiff had said to him, that he had

sued out the first execution to protect the goods from Homfray. Nonsuit. (Willies

V. Farley, 3 Carr. & Payne, 395.) Such testimony has been held admissible on more

grounds than one. The possession is theie considered as adequate evidence of a con-

spiracy between the vendor and vendee to defraud the creditors, and the admission of

the debtor let in as that of a co-conspirator. True, there is little need of the latter

ground, because, when the conspiracy is made out far enough to let in the declaration,

the case may stop as a safe one for the creditors. In Louisiana, the declarations of

the debtor are always received to show fraud as far as he was concerned, though it is

admitted that, unless he be in possession, his vendee cannot be further affected.

(Guidry v. Grivot, 2 Mart. Rep. N. S. 13, 15. Martin v. Reeves, 3 id. 22. And see

Highlander v. Fluke, 5 Mart. Rep. 1st aeries, 442, 449.)

So as to residence. On a question of settlement, it became inaterial to ascertain

whether the pauper was domiciled in the town of Canton. He resided there with H.



224 General Rules relatuig to the [Ch. %,

about 7 years, being off on excursions and journeys about oae- third of ihe tioie. He

being dead, his declarations of an intention to remove, on going out upon excursions

and journeys, were received in evidence as part of the res gestae. (Gorham v. Can-

ton, 5 Greenl. 266.) See also Baptiste v. Volubrun, supra, S. P. The party's own

declarations to show him a sojourner were received after 16 years residence. And, on

a question whether one was a citizen of England or the United States, the court

allowed his declaration, that in going to England, bis object was to claim compensa-

tion as a loyalist. ("Doe, ex dem. Stansbury, v. Arkwright, .5 Carr. & Payne. 575 )

The court went very far when they held that an ancient deed and will of the pauper's

deceased errand-father, describing himself as of O., was receivable as being in the

nature of an act, to show that his settlement was there. (Ward v. Oxford, 8 Pick.

476.) But in an action of slander, for accusing the plaintiff of perjury in respect to

A.'s place of residence, A.'s declarations as to his residence are not admissible against

a party not present ; though, on a mere abstract question as to residence, it depends

so much on intent, that declarations explanatory of his bodily presence are admissible

as part of the res gesta;. (Cherry v. Slade, 2 Hawks, 400.)

The state of feeling, of sentiment, or sanity may, nay must, in general, be indicated

by the declarations of the individual in respect to whom these things are predicated.

That this is so in a question of competency for defect of a witness' religious belief,

we saw ante note 11, p. 9. And where it was sworn by a witness that a testator

made confidential communications to him, the testator's declarations, by which he

showed suspicion of the witness' honesty, were admitted in reply. These, says

Tilghman, C. J., were acts ; not merely hearsay. They showed a want of confidence,

and the improbability that family concerns of a delicate nature would have been com-

mitted to the witness. (Lightner v. Wike, 4 Serg. & Rawle, 203, 206, 207.) The

defence was, that the master of a ship was insane, on trial of an indictment for con-

fining him at sea. A journal kept by the master was received in evidence for the

prosecution, to show, by the manner of its being kept, that he was not insane. But

held not evidence for any other purpose. (U. States v. Sharp et al., 1 Peters' C. C.

Rep. 118.) See Darby's adm'r and adm'x v. Rice, supra. But such acts or declara-

tions, even to show insanity, in a criminal defence, must be strictly fart of the res

gestaj. In a case of homicide, by slabbing, the counsel offered in evidence the priso-

ner's declarations, in connection with his conduct, the morning after the homicide,

from which to infer his insanity ; but held not admissible. (State v. Scott, 1 Hawks,

24.) See ante, note 161, p. 207. Where a prisoner, on trial for murder, produced

evidence of declarations by the deceased, that he would destroy himself, with a view

to raise the presumption that the deceased came to his death by suicide, it was held

competent for the slate to give evidence of the reasons assigned by the deceased for

his declarations. (State v. Crane, 2 Bail. Rep. 66.)

It IS also proper to notice again here that the declarations of an agent against his

prmcipal, in order to be available, must be a part of the res gestae, a matter fully

illustrated in the subsequent notes to this chapter. I'he principle has been followed
out by a recent decision, that the admission of an attorney, who afterwards appears in

the cause as tiie attorney on record, cannot be received, without further proof that he
was attorney when he made the admission. (Wagslaff v. Wilson, 4 Barnw. &
Adolph. 339 ) But not only what the actual attorney on record for the party admits
at any time, in court or out, while the cause is going on, is evidence against his client
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if the admission be made in the regular transaction of business in respect to the

cause ; but the admission of the attorney's clerk, if entrusted with the man-

ac^ement of the cause, shall have the same effect. Accordingly Denman, C. J.,

allowed proof that the managing clerk of the defendant's attorney had offered the

plaintiff's attorney to pay down jC30 with the costs, and secure the residue by a

warrant of attorney. (Standage v. Creighton, 5 Carr. & Payne, 406.) The admis-

sion of a servant must, to make it receivable against the master, be strictly within the

line of his master's business. Thus statements made by the shopman of a pawn-

broker, who is left in the shop to answer in his master's absence, can only be received

acrainst the master when they relate to transactions which are strictly within the

business of a pawn-broker; and are not receivable, if they relate to an advance of

money not within the pawn-broker's act. (Grath v. Howard, 5 Carr. & Payne,

346.) The sale of a libel by a printer's common clerk, is evidence to charge

the printer, and through him, his sureties to keep the peace. (Respubiica v. Davis,

3 Yeates, 128.)

The declarations of one of several wrong doers, made long after the injury has been

committed, in pursuit of the common object, are received to affect the others on a

different ground. It seems to rest on a principle of policy and necessity. And

60 where the party has been previuusly indemnified by another, against the com-

mission of a particular wrong. In such case he shall be taken as fully accre-

diting and authorizing his indemnitor to act as his regular agent or attorney in

managing the matter, all his admissions in respect to which may, therefore, come in

against the guarantee. Indeed two are joint wrong doers. But the courts do not

agree as to the ground of receiving such declarations, as we shall see hereafter, in re-

spect to indemnities by deputy sheriffs, a majority rather inclining to confine the ad-

missions, like those of an agent, to the res gestag. In one shape or (he other, howev-

er, the notion has been long prevalent. It was strongly acted upon in the time of

Lord Mansfield. The king's bench then held that a sheriff who levied and paid over

the money to one party, where the goods were claimed by another, should be pre-

sumed to be indemnified by the party to whom he had paid ; and the declarations of

the party receiving, were therefore held admissible against the sheriff, in an action

against him by the other party. (Aldridge v. Ireland, 3 Dougl. 397.)

Various other hearsay matters will suggest themselves, in the course of these vol-

umes, as coming within the doctrines of the res gestae. We have reserved a large

number of cases for our projected note to the case of Ivat v. Finch, (in the text,)

where they are brought together with a view to see how privies, or persons coming

in under the declarant, shall be affected by the language of their predecessors.

Among others, the case of Dolman v. Orchard, (2 Carr. & Payne, 104 ; supra, S.

C.;) which inclines to allow oral notice of the dissolution of a partnership given to a

single individual, as evidence in favor of the partner giving the notice, suggests all

that class of cases where newspaper advertisements and other notices of disssolution,

are admissible, not to prove the fact of dissolution ; but to put the public on their

guard, and avoid the claims of individuals, on the ground that although there was a se-

cret dissolution, yet it was unknown to them, the old firm being still held out as a sub-

sisting one, and they therefore having a right to take it as continuing, and to insist

that it shall still be bound by the credit which they gave. (See post, vol. 2, 127, 8,

and the notes.) See per Savage, C. J., as to proof of a partnership by public reputa-

Vol. I. 29
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tion. (M'Pherson v. Rathbone, 11 Wendell, 98.) Bat quere, as to the accuracy of

that dictum in its broadest extent.

Tlie same thing will occur as to the foundation upon which we allow proof of

the usages of trade or business, which are agreed to enter into, and make a part of

contracts between men. (See the title usage in the index.) These are proved by-

general hearsay, in other words, the general opinion and understanding of persons

concerned in the trade to which the contract relates, though the witnesses may not

know of any particular instance in fact upon which the opinion is founded. (Camden

V. Cowley, 1 Bl. Rep. 417.)

It is obvious that the every day practice of fixing the price or value of various

articles must depend in a great measure on the opinion of the witnesses as derived

from generally reputed prices in the place with reference to which they speak.

Parties generally contract in reference to such reputed usages. They are gov-

erned, in a great measure, by hearsay, when they contract or deal in any way with,

or do any act in relation to articles of value ; and hence hearsay may truly be said

to form a part of the res gestae. We should not be left to infer, however, that

the price of an article in market is proveable by the hearsay of a single fact of pur-

chase.

Accordingly, in an action for the nan-delivery of flour, the plaintiff offering to

prove by a witness, certain purchases of flour in market at certain prices, by the w'xi-

Tiess'' i>?iilr\ei\ as his partner informed him, this was held inadmissible. (Williamson

V. Dillon, 1 Har. & Gill, 444, 451, 466, 7.) But, in a New-York case, to prove the

price of wheat at a certain day and place, proof was received that the witness inquired

of large dealers in wheat at the place, and derived his knowledge from their books,

knowing nothing of the price himself. (Lush v. Druse, 4 Wendell, 313.) Such

credits were a part of the transactions of such dealers, and as well calculated to ex-

hibit true prices as instances of sales made or seen by the witness himself.

See post, as to cohabitation, declarations, &c. in proof of marriage being a part of

the res gestse.

The receiving of the opinions of witnesses in any art or science depends, in some

measure, upon the same principles. These will be considered when we come to treat

of their examination. (Post of the (ext, and the notes.) They speak not only from

their own experience, but also from what they have read and heard ; and the acts of

the party whom these opinions are called in to affect, in a degree, take their character

from, and are influenced by results thus formed and thus delivered by the experts who
are examined.

Nor is it refining too much, to say that the moral charcter of parties and witnesses,

where they form a proper subject of inquiry, are proveable upon the same principles.

These characters depend upon the general estimates of their neighborhood. What
society have said in making them up is but another name for what they have done.

Their individual sayings have contributed to the good or bad character, the thing

formed, the act done, the res gesta. (See post of the text, on the examination of

witnesses with the notes, and vol. 2, title Slander, &c.) Indeed the moral merit and

demerit of some actions, are formed exclusively by public opinion. (Locke's Essay

on the Human Understanding.)
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NOTE 167—p. 206.

The law requires the sanction of an oath to all parol testimony. It never gives

credit to the bare assertion of any one, however high his rank or pure his morals.

(Per Curiam, in Gray v. Goodrich, 7 John. Rep. 96. See also, Davis v. Whitesides,

4 J. J. Marsh. 116.) All translations from foreign languages, to be evidence, must

be on oath, otherwise they are not receivable, though made by a consul. (Vander-

voort V. Smith, 2 Cain. Rep. 155.)

NOTE 16S—p. 206.

On certiorari, it appeared that after the jury had retired to deliberate, they re-

turned into court, and were permitted to re-examine a witness in the absence of the

parties. Per Curiam, " This is error. No man can be condemned in our law

without hearing the witnessess against him, or having an opportunity to hear them,

and to cross-examine them." Judgment reversed. (Perine v. Van Note, 1 South.

146.)

Where arbitrators, after the parties had closed their proofs, and left the arbitrators

to deliberate, re-examined a witness without the parties being present, and without

their knowledge or consent, upon a material point of testimony upon which they dif-

fered, the plaintiff (a party) prayed an injunction against a suit on the arbitration

bond against Mm. Chancellor Kent denied it, saying there was no misconduct ; no

new testimony appeared to have been given, nor that the witness deposed difierently

from what he did on his first examination. It was a mere explanation of his testi-

mony. (Herrick v. Blair, 1 John. Ch. Rep. 101.) Yet, if it clearly appear that

any of tlie party's witnesses were not examined, and in his presence, it will be ground

for setting the award aside. (Bedington v. Southall, 4 Price, 232.)

NOTE 169—p. 210.

2 Wash. C. C. Rep. 135. Vassee v. MiiHin, 4 Wash. C. C. Rep. 519. In no-

ticing hearsay as evidence, we have, so far, forborne to classify the authorities as

they relate either to oral or written declarations ; treating letters, memoranda, entries,

recitals, &c., as standing: on the same looting with what a witness hears in conversa-

tion. That they do so, in general, will be seen by the instances which we have

given in note 157, ante, where the kind of declaration offered is noted in each case,

as well as in the instances which will be hereafter presented in the text and notes.

If there be cases in which the mere writing of a declaration renders it competent, it

will be found in memoranda of deceased witnesses and in book accounts, both of

wliich will hereafter be noticed at large.

The present note will be more profitably employed, by calling the attention of the
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student to the degree of proof by which hearsay is estabUshed, Avhere the law recog-

nizes its admissibility. If in writing, the document must of course be adduced, or its

absence accounted for ; and then, as in other cases, inferior evidence may be given,

(Adams v. Kelly, Ry. & Mood. N. P. Cas. 157, and several other cases cited, ante.)

If there be no writing in the case, but only an objection that the person who pro-

nounced the words should be produced, and the hearer excluded, it is quite obvious

that this goes not to the competency as founded upon grade. It relates merely to

the strength or effect of the testimony, which, though, for that reason, open to obser-

vation before the jury, can never be excluded as secondary. Our author in the

text, considers this a matter so well settled as to answer for an illustration. Taking

the written declaration of a third person, which make a part of the res gestts, after

remarking that the declaration may be proved by the writing itself, he says, " It

cannot be more necessary to call the party who wrote, than, in the case of a verbal

ao-reement, to call the partij who spoke the words.'''' That this is so in respect to the

declarations of an agent, (see infra., as to admissions made by agents.) The agent

who spoke need not be produced to prove his declarations, though a competent wit-

ness for either party. Any one who heard him, is a good primary witness. So in

all the numerous cases of the declarations of third persons, admissible as making a

part of the res gesta:, which we shall have occasion to consider in the subsequent

notes, the objection was never made that the speaker must be sworn, as being able

to give evidence higher in degree than that of a hearer.

. We should not, for a moment, have thought it necessary to make the above re-

marks, had it not been for the case of Coleman v. Southwick, decided in the late su-

preme court of New York, in 1812. (9 John. Rep. 45.) The suit was for a libel.

To mitigate damages, the defendant offered one North, to prove what one S. told

the defendant in respect to the plaintiff, before the libel appeared. It was not denied

by the court that S.'s information went much to extenuate the offence ; but the sole

objection was, that the hearer's testimony was inferior in degree to that of the speaker;

and three of the judges, (Kent, Thompson and Van Ness,) whose opinion was de-

Hvered by Kent, C. J., contra Spencer and Yates, Js.. held that it was. The then

learned chief justice tells us that this was the estabhshed doctrine. He certainly

makes a series of remarks a priori^ which would have been sound argument to the

jury upon the credibility of the testimony ; but favors us with neither adjudication

nor dictum, for an application of the rule wliich excludes such testimony because

degraded on the scale of competency. His animated exhortation for adhering to the

established rules of evidence, would seem most direct in its apphcation to the familiar

rule advanced by Spencer, J. in behalf of the dissenting judges, on the plainest au-

thority : that words making a part of the transaction may be proved by any one.

The judges all agreed that the representation was part of the res gesta. The doc-

trine put forward by the claief justice would disqualify a by-stander from speaking to

any act done by a third person, as well as a participation in that act, so long as the

actor himself continued a competent witness. The direct contrary to the decision of

the majority in this cause, has recently been held in Rice v. Bancroft, (11 Pick. 469,

471 ; Ponsonby v. Debaillon, 6 Mart. Lou. Rep. N. S. 238, 246, 7, S. P.) The last

case is all fours with Coleman v. Southwick. The defendant was sued for miliqjously

taldng out an attachment on his oath of belief, that the plaintiff had absconded.

To show his motives, he offered to prove what he was told as to the plaintiff's ab-
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scbnding, by a woman. On objection that the woman should be produced as the

best Witness, the court were at once impressed with judge Spencer's view of the

question in Coleman v. Southwick. They remark :
" Whether she told the truth

or not, that which she stated was a circumstance, with others, to go to the jury, to

show under what impressions the plaintiff acted ; and of her declarations, those who

heard her, ivere as good witnesses as she could ^e." (Id. ]47.)

NOTE 170—p. 21:2.

Per Best, C. J. ia Doe, ex dem. Fuller, v. Randall, 2 Moore & Payne, 25, and see

2 Ev. Poth. 290, who recognizes the same principle. All the cases which we shall

have occasion hereafter to cite, in respect to hearsay of pedigree, recognize the ge-

neral proposition that it is admissible. See also per Marshall, C. J., 7 Cranch, 296
;

Strickland's lessee v. Poole, 1 Dall. 14 ; negro John Davis v. Wood, 1 Wheat. 6. The
vexed questions are, in what form, and under what qualifications ] for which, mainly,

consult the ensuing pages of the text and notes.

Ex parte affidavits made abroad, out of the United States, may be received to prove

pedigree, as well as the identity of persons married, but not to establish an independ-

ent fact. (Fogler's lessee v. Simpson, 1787, cited 2 Dall. Rep. 117. Douglass' lessee

V. Sanderson, 1 Yeates, 15. Winder v. Little, id. 152. Lessee of Lilly v. Kintz-

miller, id. 28.) Though otherwise, it seems, of an affidavit made in another state.

(Douglass' lessee v. Sanderson, 2 Dall. 116, 118.) Yet it has again and again been

held, that depositions of deceased witnesses, taken between other parties, and with

whom the now parties are in no way privy, may come in as hearsay of pedigree, in

whatever court taken. (Boudereau v. Montgomery, 4 Wash. C. C. Rep. 186. Ban-

ert's lessee v. Day, 3 Wash. C. C. Rep. 243.)

These are merely ex parte as to the persons immediately concerned, though they

are not in every sense extra-judicial. The cases cited from the Pennsylvania reports

relate to those which were entirely extra-judicial, as well as, probably, joos/ litem mo-

tam. Those decisions were doubted in a subsequent case, (Keller v. Nutz, 5 Serg.

& Rawie, 251,) and it was held that where the deponents reside in the state, within

the jurisdiction of the court, such depositions would, clearly, not be admissible,

(id.) If that objection were out of the way, the capital one in the Berkeley pee-

rage case would still be left, that they are not ante litem motam, but probably

concocted for the very purpose of turning the cause ; a most dangerous sort of

evidence.

In ejectment, the plaintiff had proved his pedigree under a commission to France
;

and the substance of the depositions, on the point of pedigree, had been copied into

a bill of exceptions in the same cause ; but the originals were lost. Judgment being

for the plaintiff, in an action for mesne profits, against the landlord of the defendant,

the former having retained counsel to defend the ejectment, though not a formal de-

fendant on the record, the bill of exceptions was received in evidence. (Chirac v.

Reinecker, 2 Pet. S. C. Rep. 613, 620, 621.)

A conversation of the deceased ancestor, in which he and another, now living,
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reckoned up their descents ; and the ancestor observed, if that be so, we are second,

cousins ; is inadmissible as a declaration of the ancestor, that they were related with-

in that deo-ree. But proof that he afterwards explicitly admitted that connection,

though the credit of the admission may be weakened by the former conversation, is

admissible. (Charlotte Hall School v. Greenwell, 4 Gill & John. 407.)

The proof of hearsay to make out pedigree is not confined to questions in respect

to descent or other claim to real estate ; but extends to all questions of relationship

for other purposes ; as to show the degree of relationship with a view to claim as

the distributee of an intestate. (Charlotte Hall School v. Greenwell, 4 Gill & John

407.)

NOTE 171—p. 212.

The cases all agree in receiving hearsay derived from members of the deceased's-

family as to pedigree, provided the declarants be dead.

NOTE 172—p. 212.

A leaf torn from an old family bible, belonging to the father, was admitted to prove

that those persons were his sons under who n the lessor of the plaintiff claimed. (Dou-

glass' lessee v. Sanderson, 1 Yeates. 15. 2 Dall. 116, S. C.) See post, note 173,

as to proving age. Many of the American Judges have mentioned family bibles and

inscriptions on monuments as familiar and well settled media of proof in cases of pe-

digree. Indeed, every variety of hearsay mentioned may be considered as receivable

upon American authority. (Per Thompson, J. in Jackson ex dem. Ross v. Cooley

8 John. R. 131. Per Duncan, J. in Keller v. Nutz, 5 Serg. & Rawle, 251.)

NOTE 173—p. 213.

While the cases uniformly allow hearsay of facts, under certain restrictions, as

bearing directly or indirectly upon questions of pedigree, (Woodward v. Spiller, 1 Da-

na's Rep. 179, 180,) attempts have sometimes been made to exclude all hearsay of the

same kind of facts when introduced for other purposes. We noticed one instance,

post, note ISl, Whittock v. Waters, wherein the judge denies the usual evidence of

death in pedigree questions, to be evidence of the same thing on any other question.

As we may see, several cases in that note, however, allowing proof of death by hear-

say abstracted from any thing like pedigree, so the courts, as we see by the text,

have allowed proofs of the time of the birth and the age of individuals to be proved
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in the same way, for whatever purpose it may be introduced. Accordingly, a major-

ity of the cases which we have collected in this note, related to the defence of infancy

against contracts, of course having nothing to do with pedigree, yet no one thought of

objecting for that reason. (See particularly Curtis v. Patton, David v. Siltig, and

Leggett V. Boyd, infra.) Hearsay of age coming from the plaintift"'s father and

mother was once refused ; but the case mentions no reason. (Alberton's lessee v.

Robeson, 1 Dall. 9.) In another case a passport, signed by the father as consul, stat-

ing his son's age, was received, it having been made before the controversy arose,

though it did not appear that the father was absent. But in Louisiana, where this

case was decided, lineal ascendants or descendants are not witnesses for each other.

(David v. Sittig, 1 Mart, Lou. Rep. N. S. 147, 149.) In general, the notion of pri-

mary and secondary evidence is closely adhered to in the admission of these declara-

tions as to age. (Per Colcock, J. in Taylor v. Hawkins, 1 M'Cord, 165.) They can-

not be received where the father, mother or other declarant is present in court, or

within reach of process, (id.) Thus the mother's entry in the family bible was pro-

perly rejected, she being in court. (Per Marcy, J. in Leggett v. Boyd, 3 Wend. 376,

379.) In Woodward v. Spiller, (cited supra,) the father was dead. The deceased

father's original entry in the bible should be produced, or its absence accounted for.

In the latter case only can a copy be received, though it be a transcript by direction

of the father from one family bible into another. (Curtis v. Patton, 6 Serg. & Rawle^

135.) But this is only where you seek to prove ihe contents of the memorandum it-

self; for the entry in a family bible is but a memorandum, and not superior in degree

to any other proof admissible in itself. It is not, therefore, superior to the recol-

lection of a witness, which may be adduced, although it appear that the age be enter-

ed in the family bible. (Berry v. Waring, 2 Har. & Gill, 103, Taylor v. Hawkins,

1 M'Cord, 164.)

A parish register was denied as evidence of age, Ld. Tenterden, C. J. saying it was

only evidence of baptism. (Rex v. Clapham, 4 Carr. & Payne, 29.) Where, on try-

ing the charge of rape, it was material to show that on the 5th of February, 1832, a

female child was under 10 years of age, its father proved that on his return after an

absence from home for a few days, on the 9th of February, 1822, he found that the

child had been born, and was told by her grandmother that she had been born the day

before. The register of baptisms showed that the child had been baptized on the 9th

of February, 1822. The mother was dead ; but the court held the testimony insuffi-

cient, as the grandmother was alive and might be called. The whole depended on

what she told the father. (Rex v. Wedge, 5 Carr. & Payne, 208)

NOTE 174—p. 213,

Here we are again met with the distinction adverted to in the last note, between

pedigree, where you may show the declaration of parents to prove or disprove their

marriage, and on other points where it was inadmissible. Accordingly, in a settlement

case where a legal residence was claimed for the wife on the simple ground that she

had married a freeholder of the town, the declarations of the freeholder as to- his
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previous marriage witli another woman living at the second marriage, and his recep-

tion of that woman on presenting herself as his wife, were refused in evidence.

("Westfield v. Warren, 3 Halst. 249.) The cases cited in the text are those of set-

tlement in right of parentage, and therefore present questions of pedigree. It is so

likewise with most of the cases cited infra. The distinction is ably and satisfactorily

supported by Ewing. C. J., p. 250 to 253, though it is certain that the rule is in the

other cases laid down without that distinction ; and the direct action of ». ur courts

upon it has been we believe, pretty much confined to this case of Westfie.d v. War-

ren. In that case it is to be observed, that the acknowledgment was cf a former

marriao-e in the abstract, the supposed husband and wife having been long separated.

It was different from their declarations while they are living together. In the latter

case their condition whether in marriage or concubinage, would seem to be deduei-

ble from their declarations as a part of the r s gestse, within the rules as to posses-

sion forbearance, domicile, &c., (ante, note 166.) After all, this may be the true

sense ot" the cases which sanction cohabitation, reputation, reception in the family,

hearsay of the parties, &c. (1 Stark. Ev. 58, 9.) Such matters have often been

received entirely independent of pedigree, and even in favor of the parties them-

selves, claiming as husband and wife. (Hammick et ux v. Bronson, 5 Day, 290,

293.) So. on a claim of a widow for her dower. (Whitehead v. Clinch, 2 Hayw.

3, 4. Jackson, ex dem. Van Buskirk v. Claw, 18 John. Rep. 346. And see Jen-

kins V. Bisbee, 1 Edw. Ch. Rep. 377, 8.) Another court acted upon a principle

more firmly fixed, when in a settlement cause involving pedigree, they rejected such

hearsay, because the parent was alive and adducible as a witness, his corporal oath

being evidence of a higher grade. (Raynham v. Canton, 3 Pick. 293, 296.) As

the courts had heretofore apparently shaped this matter, the rule was, that except

in prosecutions for bigamy, or incest, and indictments or actions for adultery, the

acknowledgment of the parties, the father or mother was admissible to prove or

disprove a marriage, even against third persons not claiming under them. (Fenton

v. Reed, 4 John. Rep. 52, 54. Allen v. Hall, infra.) A ibrtiori, where the claim

is under the declarant. (Johnson's legatee and ex'x v. Johnson's ex'r, 1 Desauss.

Eq. Rep. 595. Allen v. Hall, 2 Nott & M'Cord, 114, 115, 117, 118.) And gen-

eral reputation was allowed even though the father was alive. (Doe, dem. Flem-

ing, 12 Moore, 500 ; 4 Bing. 266, S. C.) Common reputation alone was held suf-

ficient, (id.) But it was denied in another case, that mere rumor of a previous

marriage to a wife living at the time of the second marriage, in order to invalidate

, the latter, would be sufficient. (Williams v. WilHams, 1 J. J. Marsh. 105.) The
declaration in an imputed father's will, casting doubt on the legitimacy of the

claimant, though admissible, may be overcome by cohabitation and reputation

in the neighborhood a long time ago, the parties being dead, and no adverse

heir appearing. (Johnson's legatee and ex'x v. Johnson's ex'r, 1 Desauss. Eq.
Rep. 595.)

NOTE 175—p 214,

See ante, note 173, p. 230.
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NOTE 176—p. 215.

The American cases are uniform in denying declarations to prove the mere place of

birth. They have accordingly been denied, on trying a petition of freedom as to the

place of birth and residence of a black woman
;
(MimaGlueen v. HeiAurn, 7 Cranch,

291 ;) in ejectment, where the plaintiff asked one of his witnesses, if it was not reputed

in 1784 or 1785, that Tanner, the patentee under whom the plaintiff claimed, was a

native of North Carolina; (Shearer v. Clay, 1 Litt. 260, 266; 3 Marsh. 549, 550,

S. C. & S. P. ;) and on hearmg a settlement case before the general quarter ses-

sions, where the appellees offered a witness to prove the pauper's place uf birth by

what he had heard his deceased parents say concerning it. (Independence v. Pomp-

ton, 4 Halst. 209.) Although pedigree may be proved by hearsay, the place of

birth cannot. (Jackson, ex dem. People v. Etz, 5 Cowen's Rep. 320, per Suther-

land, J.) The declaration of a pauper is not evidence as to the place of his birth

;

nor is a man's declaration that he was born in Germany, on trial of a question of

citizenship. (Braintree v. Hingham, 1 Pick. 245, 247.) On a question where T.

was born, in a suit respecting the settlement of his descendants, evidence as to the

declaration of persons who brought him to their house while he was an infant, that

he was brought from M., was held inadmissible. (Wilmington v. Burlington, 4

Pick. 174.)

But in a case respecting a settlement derived from the deceased grandfather, it

being material to show that he was settled in Oxford, a deed with liis last will exe-

cuted by him, describing him as of Oxford, were held admissible. And the court

distinguished this from a mere case of oral declaration of a pauper as to his resi-

dence ; the evidence coming from a more solemn and a most disinterested act, and

being in the nature of a fact rather than a declaration. (Ward v. Oxford, 8 Pick.

476, 7, 8.)

NOTE 177—p. 215.

The defendant admitted, in his answer to a bill in chancery, that he had always

insisted that H., (m whose right the plaintifi" claimed property, the title to which de-

pended on his estabhshing H.'s illegitimacy,) though born in wedlock, was not his

child. Held insufficient to establish her illegitimacy. (Bowles v. Bingham, 2 Munf.

442.) It was said, on a question of bastardy, that the condition of a child born

during marriage cannot be affected by the declaration of one or both of the spouses.

(Tate V. Penne, 7 Mart. Lou. Rep. xN. S. 548, 555, citing 2 Toullier, lib. 1, ch. 2,

no. 859. Cross v. Cross, 3 Paige, 139, 141. Cope v. Cope, 5 Carr. & Payne, 604.)

The great case of the Sieur Bouillerot de Vivantes, (2 Ev. Poth. 450 to 469,) de-

cided by the French Chancellor D'Aguesseau, presents a splendid discussion upon

the maxim Pater est is quern nuptix demonstrant, as opposed to the uniform acts and

declarations of the father, mother and adulterer, all conspiring to bastardize the ap-

YoL. 1. 30
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pellant. See post, of the text, and notes, as to the force of this maxim in the com-

mon law.

NOTE 178—p. 217.

It ejectment a sworn copy of the records of the town of Stonington, in Connecticut,

which conlained the date of the marriage of the parents of the lessors of the plaintiff,

and the time of their birth, was held properly receivable in evidence to prove their

pedif^ree. (Jackson, ex dem., Miner v. Bonehara, 15 John. Rep. 226.) The register

of births and deaths kept by a religious society is evidence of death ; but, at common

law it must be proved. A copy under the seal of the corporation is not evidence.

(Stoever v. Whitman's lessee, 6 Bin. 416.) But when the original is of a public na-

ture e. g. the records of the Reformed Dutch Church in the city of New York, a

sworn copy is admissible. (Jackson, ex dem. Bogert, v. King, 5 Cowen's Rep. 237.)

A register book of baptism was refused as evidence of legitimacy, because the entry

was made more than a year after it took place, by a minister, from the information of

the parish clerk, the person making the entry not being minister where the baptism

took place ; for he was recording a fact not within his own knowledge ; and though

the clerk made a memorandum at the time, this was no part of his duty, as clerk ; but

a mere private entry. (Doe, dem. Warren v. Bray, 8 Barn. & Cress. 813.) The

copy of a register of a dissenting chapel was denied as evidence ; the register being

a mere private memorandum, and not a public document in official custody. But the

original would be admissible. (Newham v. Raithby, 1 Phill. Rep. 3] 5.) Where such

an unofficial register or memorandum is signed by a deceased parent, it is admissible

as a declaration of the parent. (Said in Doe, dem. Warren v. Bray, 8 Barn. & Cress,

813.) A parish register of marriages, births and deaths, kept pursuant to the

N. Car. act of 1715, is evidence to prove pedigree, and that the several persons

whose pedigree is thus proved, are within the savings of the statute of limitations.

(Den, ex dem. Jacocks v. Gilliam, 3 Murph. 47) A parish register stated the day

of baptism and the day of birth ; and was produced to show the defendant was of

age. But Lord Tenterden would not allow that part respecting the birth to be read ;

saying the register was only evidence of baptism. (Rex v. Claphami 4 Carr. &
Payne, 29.)

NOTE 179—p. 217.

Per M'Kean, C. J., in his charge to the jury, in Morris' lessee v. Vanderen, 1 Dail.

67. The extent to which recitals in deeds have been applied as proof of pedigree in

the United States will appear by the following cases. It will be observed that they

are used as good presumptive evidence, though the land conveyed by them is itself

the subject of controversy.

In ejectment, the lessor of the plaintiff claimed under the heirs of Charles Sparkes

;

and gave in evidence a deed of the premises, purporting to be from divers persons
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said to he children of Sparks, and containing a covenant that his youngest son

should convey, when of full age. This was held admissible as evidence of their

pedigree. (Paxton's lessee v. Price, 1 Yeates, 500.) The same description of evi-

dence, under similar circumstances, was recognized as correct, for a like purpose,

in Jackson, ex dem. Ross and others, v. Colley, 8 John. Rep. 128. In ejectment,

the plaintiff claimed under a provincial governor, (Crosby of New York,) through one

of his two devisees, A deed executed by W. as the attorney of persons, styling

themselves, in the power of attorney, (which was dated 30 years before the trial,)

heirs of the governor, which deed recited the seisin of the governor, the death of his

devisee, and the descent of the estate from him, the devisee, to Elizabeth, and the heir-

ship from her to those who gave the power was received in evidence for the plaintiff,

as part of the proof of pedigree ; and, connected with other slight proof, was holden

sufficient. (Jackson, ex dem. Schuyler v. Russell, 4 Wendell's Rep. 543.) In a

writ of entry sur disseisin, the tenant (defendant) claimed under one Daniel Mouiitjoy,

the son of Daniel Mountjoy, and Rebecca Stokes, the latter of whom he alleged was

the daughter of Benjamin Stokes, whose seisin was proved. To show the pedigree

of the younger Daniel, the tenant first proved a marriage in Sept. 1739, between one

Daniel Mountjoy and Rebecca Stokes ; and then a deed, dated Sept. 1765, from one

Daniel Mountjoy, expressed to be " of all his right and title in and to the real estate

of his grand-father, Benjamin Stokes, or his njother, Rebecca Stokes.'' Possession

had gone according to the deed, which, at the time of the trial, was 60 years old.

This statement in the deed was holden prima facie evidence of Daniel Mountjoy, the

grantor's descent from Benjamin Stokes. (Stokes v. Dawes, 4 Mason's Rep. 268.)

NOTE 180—p. 219.

Concerning the quality of being ante litem motam, which the English court still con-

sider essential to the character of hearsay evidence, (see per Lord Tenterden in Doe,

ex dem. Futter v. Randall, 2 Moere & Payne, 25,) the American cases are not uni-

form, though perhaps there is little difficulty in seeing to what they must finally come.

After the rule admitting these declarations had been put with great caution in an ear-

ly case in Pennsylvania, which says that hearsay, a great ivhile ago and hefore any

dispute stirred, was received. (Strickland's lessee v. Poole, 1 Dall. 14, A. D. 1765;)

a cause came to a hearing in the same state before Washington J. sitting as chancel-

lor, (U. S. C. C, A. D. 1821,) which brought the rule into direct discussion, as it

was presented by the Berkeley peerage case, stated in the text. Depositions taken

in another cause, in relation to the title now in question, depending on pedigree, were

offered by the plaintiffs as hearsay to prove the pedigree, which v/as necessary to

making out their case. This was objected to on ihe ground that the declarations

were made p(?5i Zii'ew moiawi, and the cases in the text were cited against their ad-

mission. Washington J. did not consider himself bound by those cases ; and he ad-

mhted the evidence, after a very full examination of ancient and modern authorities.

He strongly inclined to think that the rule of post litem ?notam had never been recog-

nized in tiie United States, though he had not had time to examine the American ca-

ses. He mentioned, however, Jackson, ex dem. Ross, v. Cooley, (8 John. R. 128,)
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and cited 1 Yeales, 17, 152, and Swift's Law of Evidence, 122. These were in addi-

tion to the books and cases cited by the plaintiff's counsel, which were 4 Dall. 123,

Barv. Gratz, (4 Wheat. 220,) 2 Hen. & Munf. 167, 1 Wheat. 6, 7 Cranch, 290, 1

Wash. 123, 2 id. 146, 148. He=-said he would receive the depositions, the death of

the deponents being first proved. (Bourdeveau v. Montgomery, 4 Wash. C. C. Rep.

186 ) It is doubtless true that, at this time, the point had not been distinctly passed

upon and denied or recognized by any American court, whose reported decision had

appeared. The attention of a very learned court, however, had been incidentally

drawn to the point in Chapman v. Chapman, (2 Conn. Rep. 347, A. D. 1817 ;) and it

is perhaps to be regretted that the prejudication of early study, the influence of which

Judge Washington acknowledges, should not have been contrasted with the strong

illustrations of Swift, C. J. in the latter cause, at p. 349. " When" (says the learned

judge) " declarations are made for the express purpose of being given in evidence as

to pedigree, they will not be received. If a person were to take a bible, and having the

idea that it was afterwards to be produced in evidence, w-ere to write down at once the

births and deaths of his children, such an entry would not be evidence. The declara-

tions of a deceased member of the family are not to be admitted, unless it appears that

they have been made under such circumstances that the relation may be supposed to

be without an interest and without a bias. If they were made on a subject in dispute,

after the commencement of a suit, or after a controversy preparatory to one, they

ought not to be received in evidence, on account of the probability that they were par-

tially drawn from the deceased, to make his hearsay admissible, or perhaps intended

by him to serve one of the contending parties."

We shall have occasion to notice hereafter, the ground on which, in Bondereau v.

Montgomery, supra, the depositions were not considered receivable as such ; a ground

which drove the judge to the question upon the rule oi post litem motam. It will be

seen, in our former notice of that cause, that a doubt remains whether they should not

have been received in the former point of view, which would have left it unnecessary

to consider the rule.

The rule has since been incidentally recognized by the supreme court of the United

States, with an examination of the question when the declaration may fairly be brought

within its scope. In ejectment, the plaintiffs claimed as heirs of Mrs. E., deceased ;

the defendants under a deed from her. The plaintiffs offered to prove their pedigree

by a letter written by an aged member of their family, after the validity of the deed

from Mrs. E. had been drawn in question ; but it did not appear that the pedigree of

the plaintiffs was then at all in controversy. The supreme court say, it is argued that

that the rule which admits hearsay to prove pedigree, is qualified by the exception

that declarations made -post litem motam shall not be received. But the controversy

respected the validity of Mrs. E.'s deed, made while she was a feme covert. The

lis mota, if it existed, was not who were heirs. The court therefore thought the ex-

ception did not apply ; but the cause finally went off on another ground. (Elliott v.

Peirsol's lessee, 1 Peters' S. C. Rep. 328.)

In David v. Sittig, (I Mart. Lou. Rep. N. S. 147, 149,) the passport of the father,

used to prove the age of the son, was very cautiously put as having been made ante

litem motam.

The general doctrine of the lis mola appears to be recognized in Virginia ; but the

courts hold that it shall not be taken as operating on the mind of the declarant after
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a suit involving the controversy has been discontinued, and the question slept for a

great length of time. Thus, a wonaan named S. brought a suit for her freedom in

1772 ; and dying soon after, that proceeding was abated : some 25 or 30 years after,

one W., an old person, informed her son that S. was free ; and her family also, in

consequence of their Indian descent from their mother. In a suit brought some years

after the declarations made, by S.'s grandson to recover his freedom, VV.'s son testi-

fied to those declarations of his mother, as to the plaintiff's ancestor S. Held liiat

this hearsay evidence was not objectionable on the ground that the declarations of W.
were made ^95^ litem motam. (Gregory v. Baugh, 2 Leigh. 665.)

NOTE 181—p. 229.

Hearsay of death seems to be receivable, under the same restrictions as that re»

epecting other matters connected with questions ot^ pedigree. In those courts where

you may go out of the family, to general reputation, to the particular hearsay from

domestics and other acquaintances, where you tal<;e hearsay indifferently from the

hving and dead, &c., on other questions of pedigree, you may do so as to death.

On the other hand, where, as in the English rule, you are tied up to the deceased

members of the family for hearsay, it is presumed that proof of death is to be simi-

larly restricted.

The repute of the deceased's family, that he died at a certain time, was received

in Doe, ex dem. Banning, v. Griffin, and Doe, ex dem. George, v. Jesson, cited in the

text. The same thing was allowed in Pancoast's lessee v. Addison, (1 Harr. &
John. 350, 356, 7,) and in Ewing's heirs v. Savary, (3 Bibb, 235;) though, in the

latter case, it was added as an excuse that the deceased resided abroad in a foreign

jurisdiction. In another case, the court say that the declarations of relatives, neigh-

bors, and perhaps of intimate acquaintances, have been received, but not so of a

mere stranger ; and they refused the declaration of one in Missouri, as to the death

of a resident in the same state, it not appearing that the speaker was even an ac-

quaintance of the deceased. (Dudley v. Grayson, 6 Monroe, 259, 262, 3.) And in

a previous case, it was held that neither loose neighborhood hearsay or report, nor

even common report, wiU be received, where it appears that the deceased has rela-

tives in the state, or in an adjoining state. (Nicholas v. Lansdale, Litt. Sel.

Gas. 21.)

But a witness has been received to testify that, in 1811, being at the city where

the deceased resided in his life time, the witness was then and there told of his

death, without saying by whom she was told. (Scott's lessee v. Ratcliffe, 5 Pet. 81,

85, 86.) The register of burials in Christ Church (Philadelphia) was received to

show the fact of death, and the tifie
;
(Lewis v. Marshall, 5 Pet. 470 ;) and an

entry in the deceased father's bible, to show the death of his son, and the time when
he died. (Id.) Both the two last cases came on error from the state of Kentucky.

The certificate of an officer, having charge of the state prison, was rejected as evi-

dence of the time when a prisoner died, though semb. if it were his legal duty to

registei- the death, a sworn copy, or the original, would be evidence. (Gill v. Philips,

6 Mart. Lou. Rep. N. S. 298, 300, 301.)
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The proof was, that the witness heard that her relative was with the New York

troops in 1776 ; but she never heard any thing more of him till fourteen years after,

when she was told he had been killed ; and the general opinion of her family was,

that he was dead. The court said, hearsay of his being killed in the army was ad-

missible, for the purpose of showing his death, and the place where he was killed.

(Jackson ex dem. Miner, v. Boneham, 15 John. Rep. 226.) The fact that a soldier,

or any other individual, was missing at a particular time, accompanied with a report

and general belief of his death, must be, in many cases, not only the best, but the

only evidence which can be supposed to exist of his death. It is, perhaps, reasonable

that it should be held prima facie sufficient. (Jackson, ex dem. People, v. Etz, 5

Cowen's Rep. 319, per Sutherland, J. " But a report that the body of a particular

individual was found, and buried at a particular time and place, carries, on the face

of it an admission that, if it is well founded, it is not the best evidence which exists

in the case ; for the body must have been found and buried by human agents, who

are presumed to be competent and capable of testifying to the facts, especially if

they did not occur at a very remote period." Hearsay and reputation were there-

fore held inadmissible to prove such facts. (Jackson, ex dem. People, v. Etz, 5 Cow.

Rep. 319, per Sutherland, J.)

Proof that a witness went from his residence more than twenty years ago (as the

witness testifying understood) to New Orleans, or somewhere to the southward, and

the witness testifying had since heard he was dead, was received without objection,

to let in secondary evidence of the dead or absent witness' attestation, by showing

his hand-writing. (Jackson, ex dem. Woodruff, v. Cody, 9 Cow. Rep. 140.)

In replevin, the plaintiH' claimed that Ms intestate (A.) had title to a certain negro,

imder a bequest to A. in the will of T. To show that A. survived the testator, the

plaintiff proved by a witness that the testator and A. died, and were buried on the

same day at their father's ; that the witness was well acquainted with their respect-

ive famiUes, was at their funeral, and there heard from their father and one of their

sisters, both father and sister being now dead, that the testator died a few hours

before A. Another sister, who also gave him the same information, was still ahve,

and resided in Baltimore, (within reach of process.) This hearsay evidence as to

the time of the death was objected to, but admitted so far as it respected the infor-

mation from the deceased father and sister. On appeal, held well. The court said

it did not appear that the hving sister saw the deaths ; nor if she did, would the

court even intimate that the hearsay was not still admissible. (Raborg's adm'x v.

Hammond's adni'r, 2 Har. & Gill, 42, 52.)

In a late English case, it became necessary to show the determination of a life

estate, by proving the death of a cestui que vie. The register of a dissenting chapel

was repudiated as incompetent, though after considerable hesitation, a tomb-stone

inscription was received tor that purpose. But hearsay in the deceased's family was

denied. Park, J. saying, " this is not a question of pedigree, where hearsay in the

family is admissible." (Whittuck v. Waters, 4 Carr. & Payne, 375.) Quere. If

the proof did not rest on the same principle as it would in a case of pedigree, how
can the proof by the inscription be sustained, which is equally hearsay ? The deci-

sion was at nisi prius, and seems not to have been fully considered. (See Newham
V. Raithby, 1 Phill. 315.)

As to hearsay of marriage, see ante, notes 170 and 174.
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NOTE 182—p. 231.

General reputation in the deceased ancestor's family, that he died withoiTt a will,

seised of lands which were held by the family in which he resided at the time of

his death was received (we presume hastily among a variety of proper evidence) in

favor of the party claiming under him. (Pancoast's lessee v. Addison, 1 Har. &
John. 356.)

NOTE 183—p. 237.

Pancoast's Lessee v. Addison, 1 Har. & John. 357, S. P.

NOTE 184—p. 238.

f
General hearsay, or, in other words, public reputation, is sometimes adduced as-

ancillary evidence in laying the foundation for presuming a public corporate grant.

Thus, the defendant justified in trespass de bonis, &c., as collector, the taking of

goods for parish taxes ; and the Massachusetts provincial records having been burnt

by two several fires, and no charter of incorporation being found among those sub-

sisting, the defendant was allowed to prove the incorporation of the parish by general

reputation. (Dillingham v. Snow, 5 Mass. Rep. 547.)

Another and very common sort of hearsay is general reputation, to prove that a man
holds a public office or employment. This is usually introduced in connection with

evidence of such acts as the office or employment imputed presupposes his right or

duty to perform. The extent to which this doctrine has been applied will be partial-

ly seen by consulting our subsequent notes, with the text to which they refer. We
there spoke of it, with reference to the degrees of evidence, as primary or secondary.

We shall here add some further instances, which, while they will tend to enlarge the'

illustration under that head, are intended more particularly to test the application and'

force of hearsay evidence. In Porter v. Luther, (3 John. Rep. 431,) the court held

that public reputation was admissible to prove the defendant a deputy sheriff, which

was part of his plea of justification ; and they say, " It is a general rule to admit proof^^

by reputation, that a person acts as a general public officer or deputy." In pursuance

of this rule, it was received, in connection with the defendant's acts, to show that he

was overseer of a certain road, district No. 30; (Dean v. Gridley, 10 Wend. 254 ;)

to show that persons claiming to be trustees or collectors of school districts were in.

truth such
; (Ring v. Grout, 7 Wend. 341 ; M'Coy v. Curtice, 9 id. 17 ; and see Doe,

ex dem. Davy, v. Haddon, 3 Dough. 310; that a captain, acting as president of a

militia court martial, was really president
;
(indeed his acting as such was alone hold-

en sufficient evidence ;) The State v. Gregory, 2 Murph. 69 ;) to show that a man i&

a constable; (Adams v. Jackson 2 Aik. 145 ; Johnson v. Stedman, S Hamm. Rep.



240 Of the Admissihility of Hearsay [Ch. 7,

94,96,7; Barret v. Reed, 2 id. 411;) the commissioner of a county; (Keyser v.

M'Kissan, 2 Rawle, 139 ;) a justice of the peace ;
(Snow v. Peacock, 2 Carr. &

Payne, 215 ; Wilcox v. Smith, 5 Wend. 231 ;) or a collector ; (Eldred v. Sexton, 5

Hamm. Rep. 215, 216.) And in Adams v. Jackson, (2 Aik. 145, 146, 7,) Skinner,

C. J. said, where third persons are concerned, that the officer is either reputed to be

such or acts as such, is sufficient proof.

The distinction taken, anie, that the acts of an officer de facto, but not de jure, shall

be good as to others, but void for himself, is reiterated in Keyser v. M'Kissan, supra.

This and the like proof was denied to an officer who sued as such for a share of

prize monev. It was said he must produce his commission, as tliat was the gist of

the action. (Allen v. M'Neel, 1 Rep. Const. Ct. 459.) Quere. Sawyer v. Steele,

3 Wash. C. C. Rep. 464, staled ante, contra. A man doing the single act in question

as an officer, e. g. ihe sale of land for taxes, and giving a deed as sheriff, will not

prove his commission. (Rockhold v. Barnes 3 Rand, 473.) And yet it has been

holden otherwise as to the act of taking a deposition. And where the person acts in

the character of an officer having authority to take it, it will be received though he

do not give hiiiself the title
; (Bryden v, Taylor, 2 Har, & John, 396;) and his sig-

nature proves itself—as where an officer is bound to take a bond, (Wood v. Fitz, 10

Mart. Lou. Rep. 196.) To warrant receiving a certificate from the deputy secretary,

his commission, or any other acts or reputation, need not be proved, (Ciourdinc ads,

Barino's heirs, 1 Harp. Rep. 221.) So of the certificate of a commissioner appointed

to take testimony in another slate, (Clement v, Durgin, 5 GreenI, 9,) But see

Hagaman v. Stafl'ord, 2 Blackf, Rep, 351.

But note ; these latter cases of official depositions and the like should be distin-

guished from the acts of other officers having no connection with the court. There

are many such cases in the law ; not only of depositions, but also of acknowledg-

ments and certificates which are made proof per se ; in all which cases the person

officiating is regarded as a quasi officer of the court; and his act is recognized of

course like the return of a sl\eriff, or a rule certified by the clerk of the court which

is to act upon it. Courts take what is called judicial notice, that the person assuming

to act has the proper authority. The commissions and acts of oiher officers, not act-

ing in the course of the cause pending, nor officially empowered to furnish proofs, are

matters in pais ; and must be estabhshed according to the general rules of evidence.

NOTE 185—p, 238,

Hearsay is admissible in the case of a custom, (Per Marshall, Ch, J, in Mima
Queen v. Hepburn, 7 Cranch, 296.)
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NOTE 186—p. 239.

Under this head of hearsay evidence in respect to territorial boundary, the atten-

tion of the student is directed, first, to the nature of the right in question as public or

private; and if it be private, then to its nature as corporeal, or incorporeal.

Hearsay, on questions of public right, was in part considered, and its admissibility

is so well established upon authority, that judges, the naost fastidious in regard to this

kind of evidence, do not pretend to dispute its competency, however widely they may

differ upon its force and effect. (See per Lord Ellenborough, C. J., in Weeks v.

Sparke, 1 Maul. & Selw. 686, 7.) It may, therefore, be taken as settled, that where

the boundary concerns the extent of a public municipal jurisdiction, as whether lands

lie, or rights are exercisable within its true limits, either public reputation, or the

particular declarations of deceased persons, made ante litem motam, are receivable.

(See Nichols v. Parker, 14 East, 331, note.) This is well exemplified in a case tried

before Mr. Justice Chambre, at Shrewsbury. The question on the record was,

whether a turnpike was erected within or out of the limits of the town of Wem ; that

learned judge permitted the plaintiff, who contended that it was within the town, to

give evidence of general reputation, that the town extended to a piece of land called

the town end piece ; and that old people, since deceased, said that such was the boun-

dary of the town. (Ireland v. Powell, Salop Sp. Ass. 1820, Am. ed. of Peak. Ev. 5th

ed., as edited by Norris, p. 27.) And, on trying the validity of a distress for a poor's

rate, by magistrates, on land claimed as part of the parish of B. ; to determine whether

it lay there, descriptions of it in ancient leases granted by the ancestor of the plain-

tiff's landlord ; and old rates made by the parish officers of B. on the occupiers of the

land and deceased overseer's accounts crossing out the tax of the occupier, were all

received as evidenee of reputation upon this question of public boundary. (Plaxton

V. Dare, 10 Barnw. & Cressw. 17.) But see Cooke v. Banks, 2 Carr. & Payne 478.

Orders of justices describing Nottingham Castle as being in the hundred of B.,

and evidence that it had long been reputed to be in that hundred, was received to

show that it belonged to that hundred ; and an extract from Domesday Book was

received to repel the presumption. (Duke of New Castle v. Brostowe, 4 Barnw. &
Adolph. 273.)

Private rights are entirely another affair. How far hearsay may be brought to bear

upon those which are of an incorporeal nature, we shall leave mainly to the discussions

in the text. These rights are a branch of learning more peculiarly belonging to

England, where they so extensively prevail and depend so much on ancient usage as

often to call for hearsay, which is almost the only remnant of evidence left. It may
be set down, therefore, that on this subject the limits of hearsay evidence have been

as far enlarged as considerations of safety would warrant. In going beyond them, v/e

should violate the best dictates of experience.

But in setting the litigated boundaries of corporeal property, no courts have,'probab]y,

been more extensively engaged, or upon questions of greater difficulty, thon the

American. In conducting the inquiry, therefore, how far can hearsay be brought to

bear on the boundaries of private property, while the English decisions are doubtless,

as usual, very high evidence of the common law
;
yet American courts ought not has-

tily to be condemned, though they may appear to have gone beyond them. It will,

Vol. I. 31
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we think, be found that England has furnished the principle upon which the American

cases may be sustained to a certain extent ; though we have in some respects gone

far beyond them. In one of their cases at nisi prius, A. D. 1805, the question was

whether Street Hill Waste was parcel of Iveythrone farm, and the soil and freehold of

one Rooke, or not, the evidence offered of the declarations of old persons deceased as

to the ancient boundary of the waste belonging to Iveythrone farm, and that it extend-

ed to the enclosures on the north side of the hill, was rejected by Graham, B. because

the question was not as to the boundary of a parish or manor: but between one per-

son's private property and another. (Clothier v. Chapman, 14 East, 331, note.) The
verdict being in favor of the party offering the evidence, says the report, the case

could not be stirred again. But in another case, A. D. 1813, the defendant prescribed

for a right of digging coal in the plaintiff's freehold tenement called Whichwell Slacks,

within a tract called the new land, as contradistinguished from another called the

old land ; and to show that Whichwell Slacks, where he dug, was comprehended within

the new land, " the chief evidence was that it lay within the known boundary line, and

was surrounded by other farms that were within the new land, and was always so

called by persons who knew the boundaries of the old and new land." The defendant

having a verdict, on motion for a new trial, the plaintiff's counsel assailed this hearsay

among other evidence. But Lord Ellenborough, interrupting them, said, " As to the

reputation that the estate was always termed new land, the evidence was admissible

in the same way as concerning the boundaries of a manor ; to show what was the

boundary of the new land, within the ambit of which this particular estate." [Wich-
well Slacks] "was included." And there the discussion as to this part of the case

ended. But as to this and the hearsay which had been received, touching the usage

to dig, his lordship, when he came to deliver his final opinion, said " that to which the

evidence of reputation was applied, was that to which it always is applied in such

cases, namely, as to the limits of the new land, and the general right of the lord over

it." (Barnes v. Mawson, 1 Maule & Selw. 77, 78, 81,84.) The amount of this

decision is, that were a tract of land is known by a certain name or designation, the

extent to which that name has been applied may be shown by general reputation, and

the rights of parties who deal in that tract, may thus be controlled by that kind of

evidence; and so of th-j relation which tract A. bears to tract B., as whether one lies

within or adjoining the other. Having reputed names, they are known by them to the

parties and the neighbourhood, as a ship is known by its name to the mercantile com-

munity.

It will readily be seen by the professional reader that not only certain lots of land,

tracts of land, or patents, may thus become the subject of hearsay evidence ; but their

lines, and objects in their ambit, may be, and very commonly are dependent entirely

on hearsay. A patent or farm is granted to run along the Hudson river. Hearsay or

reputation comes in to tell us what stream bears that name, and to distinguish it from

its tributaries, the Sacondaga or the Scaroon. The Kayaderosseras patent was grant-

ed running on one line to the north west-rnosthead of a creek, entitled Kayaderosseras.

Public reputation was called in to fix the real head of that creek, and distinguish it

from the head of the Coesa creek, which had been assumed as the true object of the

line in a survey for the defendants. (Brandt, ex dem. Walton, v. Ogden, 1 John. Rep.

156, 157, per Spencer, J.) Another object in the same patent was, the third falls of

Albany river, (Hudson,) and reputation for 40 years was called in to determine
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whether the third falls were Baker's or Fort Miller Falls, on the Hudson. (3 Cain.

Rep. 6, S. C.) In this view of the question, Hender:ion, J. speaks in Den, ex dem.

Tate, V. Southard, (1 Hawks, 45,47;) " Boundaries," says the judge, "frequently

exist to common reputation ; and it is for that reason, that hearsay is evidence upon

the question of boundary. It would therefore have been sufficient for the defendant

to have shown that it was the common reputation and understanding of the neigh-

borhood, that his land was bounded by the lines of surrounding tracts." Evidence was

also received in that cause that two different persons now (at the trial) dead, had, the

one shown a branch to the witness as one line, and another, a certain place in the

road as another line of the land in dispute. And per Peters, J. in Higley v.

Bidwell, (9 Conn. Rep. 451 ;)
" We are informed by the late Ch. J. Swift, that

in this state (Connecticut) the declarations of old people respecting the ancient

bounds or monuments between the lands of individual proprietors, who were

acquainted with them, have constantly been admitted in evidence ;" citing Swift's

Digest, 766, and Swift's Evidence, 123. Accordingly, the declarations of a

deceased tenant of the owner in fee were received in evidence as to the boun-

dary of the land temporarily holden by him, even to affect the rights of his land-

lord. It is deducible, however, from the case, that such declarations must be

made ante litem motam, or they are inadmissible. In a previous case, the

court put it that the old people whose declarations were offered, must appear to

be dead ; for then, as to ancient bounds, this was the best evidence the nature of the

case would admit of. Nor would the declarations of a man interested in the question

at the time be receivable. Accordingly, they rejected declarations which came from

a man who once owned and who had sold tbe land with warranty, according to the

boundaries now in dispute, though it did not appear that, at the time he made the

declarations, there was any lis mota. (Porter v. Warner, 2 Root, 22.) The rule

appears to be the same in Massachusetts, subject to the qualification that the declara-

tion must be made at the time of the declarant being on the spot, and actually

showing the boundary. (Van Dusen v. Turner, 12 Pick. 532.) In ejectment, tried

in 1806, a plat and survey, made in 1737, by order of A. & F., under whom the de-

fendant claimed, and according to which the land had since been held, was re-

jected as evidence for the defendant. (Lee v. Tapscott, 2 Wash. Rep. 276.) But

that objection being out of the way, the supreme court ofNew-York suggested, that a

very ancient map of the premises in question, made by commissioners, might be evi-

dence to fix the boundary or location. (Jackson, ex dem. Beekman v. Witter, 2 John.

Rep. 180.)

It is obvious, as we have seen, that, to a certain extent, hearsay must be adopted as

evidence in the designation of boundaries. They are, many times, the mere crea-

tures of general reputation. (2 Roll. Abr. 186, pi. 5. 17 Vin. 86, pi. 5.) Where this

is the case, all courts must receive evidence of general hearsay. When we come to

farticularfacts, as that a certain tree is the corner of lot A., and propose to prove

this in ejectment for the lot itself, by the declaration of a deceased witness, we are

hardly sustained in doing so by any English case directly analogous. Barnes v. Maw-
son is a case of general reputation. It was also an inquiry into boundary as incident

to a prescription, which some of the English cases agree is the subject of hearsay evi-

dence in all its extent. The better opinion is perhaps the other way, as will be seen

fay the text. If so, Barnes v. Mawson will stand as fair authority for receiving gene-
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ral repute in a proper case, upon all boundary questions of real property, corporeal 07

incorporeal. But it stops there. And the only English adjudication upc?n particu-

lar hearsay, (Clothier v. Chapman, supra,) will still stand against us unreversed an'd

unqualified. ,

AmoncT the American adjudications, which appear cautiously to have avoided over-

stepping this most restricted view of the English doctrine, we may set down those of

New-York, Vermont, Maine, and perhaps some others ; but we think it will be found

that, in a majority of the states, hearsay, both general and particular, is received.

The state of Kentucky began by adhering to the narrowest limits. In ejectment,

(A. D.) 1800,) the court below received evidence of what a deceased surveyor had

told a witness in 1775, as to the lines appearing on the land in dispute , said to have

been run by him in 1774, for the defendant. On error, the court said that hearsay

evidence is legal to prove that land is parcel or not parcel of a certain tract ; but it

appeared to them that such evidence had always been confined to cases where the

rio-ht to land commenced by parol, and depended upon it, (such rights being numerous,

in England ;) and that the point to be ascertained in every such case was, whether

the land in contest had been commonly reputed to appertain to a tract of land in that

predicament. All the rights to lands in this state (Kentucky) ami their boundaries,

at first commenced and still continue to depend on written evidence ; and it seemed to

the court, that hearsay evidence could not legally be admitted to prove such rights or

boundaries, unless, perhaps, in cases where the name of a water course, or of some

other object which commenced by parol was to be established. They said, whatever

the surveyor who made the lines could have related concerning them, must have been

particular facts, which could only be proved by hearsay, and that the court below er-

red. (Cherry v. Boyd, Litt. Sel. Cas. 7, 9.) But it would seem, by what fell from

the court in the subsequent case of Smith v. Nowells, which we have stated infra, and

which was decided in 1822, that the earlier case is not conddered as maintaining an

unshaken ascendancy. Nor are we aware that Virginia has gone farther than what

is indicated by the following case : The complainant filed his bill, to be relieved in

part against the purchase money of a corner lot in Richmond, which he alleged fell

about two feet short of the described width. To show this, he relied on a recent

survey of the city surveyor, who, assuming certain other .stations to he correct, made

it out that the lot in question encroached on one of the streets upon which it cornered.

The court said, " if the original survey of the town was erroneous, either because it

was made without regard to horizontal distances, or form any other cause or accident,

and the property has been sold, and held accordingly to such survey, it is now too late

to correct such error. Ancient reputation and possession, in respect to the boundaries

of streets, are entitled to infinitely more respect in deciding upon the boundaries of the

lots, than any experimental survey that can now be made. If not, the whole city, and

all other towns, would be thrown into the utmost confusion." (Ralston, &c. v. MilleE

&c. 3 Rand. 44, 49.) Nor are we aware that the courts in New-Hampshire have

laid down the rule more broadly. The superior court of that state, on one occasion,

cited the rule from a former edition of our author :
" In questions upon a boundary,

&c. declarations as to the common opinion of the place, made by deceased persons,

who, from their situation, had the means of knowledge, and no interest to misrepre-

sent, have been generally considered as admissible." (See Amer. ed. of 1823, p.

189 ) The offer in this case was, however, to show specific declarations as to a par-
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ticular fact ; and the court did not deny that this might be done ; but rejected the evi-

tJence as coming from persons in pari jure. (SheplierJ v. Thompson, 4 N. H. Rep.

213,215.)

On the whole, the doctrine, and reason of the doctrine, as it is now underst')od in

the American courts, is, perhaps, well expressed by M'Lean, J. in Boardman v. Reed's

lessees, (6 Pet. Rep. 341.) He remarks, " That boundaries may be proved by hear-

say testimony, is a rule well settled ; and the necessity or propriety of which is not

now questioned. Some difference of opinion may exist as to the application of this

rule, but there can be none as to its legal force. Land marks are frequently formed

of perishable materials, which pass away with the generation in which they were

made. By the improvement of the country, and from other causes, they are often

destroyed. It is therefore important, in many cases, that hearsay or reputation should

be received to establish ancient boundaries." (See also 7 Cranch, 296, per Marshall,

C. J.)

The qualifications under which particular declarations are received, we do not say

uniformly, but by a decided weight of authority, will appear to be about the same as

are attached to the rule admitting hearsay in cases of pedigree and its kindred sub-

jects, as those qualifications are presented in the preceding pages of our author and

the notes we have made. " Such testimony," adds M'Lean, J. in the above case of

Boardman v. Reed's lessees, " must be pertinent and material to the issue between

the parties. If it have no relation to the subject, or if it refer to a fact which is im-

material to the point of inquiry, it ought not to be admitted." This is the same case

which we examined in connection with Boudereau v. Montgomery, in order to see

whether the hearsay offered might not have come in as the testimony of a de-

ceased witness on a former trial. In this respect it holds another point of analogy

with hearsay as to pedigree. Not being admissible as having before come oat be-

tween the identical parties now litigating, but as hearsay in another view, it is ob-

noxious to the objection of being uttered post litem motam ; which, as we saw, (ante,

note 180,) would be a fatal obstacle to the admission of a declaration concerning pe-

digree. We have also seen (Higley v. Bidwell, Porter v. Warren, and Lee v. Tap-

scott, supra,) additional countenance given to this objection.

A majority of American decisions are, it is true, opposed to the objection that

these declarations concerning boundary shall be excluded, by reason of being made

post litem mntem. It existed, but appears to have been overlooked by counsel, in

Howell's lessee v. Tilden, (I Har. & M'Hen. 84 ;) and in a subsequent case, hearsay

declarations of D. and his wife, made while they were in possession, and after a dis-

pute had arisen between them and the adverse claimants, were received in favor of

one claiming under D. and wife, according to the very boundaries to which their pre-

vious declarations related. These declarations were expressly objected to as being

made after the controversy had arisen. (Redding's lessee v. M'Cubbin, 1 Har. &
M'Hen. 368 ) But they might perhaps have been received as part of the res gestae, .

D. being in possession, according to the rule, ante, note 166, et seq. ; though Shep-

herd V. Thompson, infra, is contra. In other cases, it was held, that what one de-

ceased person swore under a commission to take evidence respecting the boundaries,

which commission was irregularly executed, and so the oath not receivable as a depo-

sition, should yet come in as hearsay.
.
(Bladen's lessee v. Cockey 1 Har. & M'Hen.

230. Long's lessee v. Pellett, id. 531. Weem's lessee v. Disney, 4 Har. & M'Hen.
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156.) In another case, the court received mere ex parte depositions, showing the

declarations of the proprietors and the reputation of the neighborhood as to a certain

fence being the division line between the parties litigant. (Sturgeon's lessee v. Waugh,

2 Yeates, 476.) So a voluntary affidavit, both parties being present, though objected

to, was received to show that a survey made by S. excluded the locus in quo. (Mont-

gomery's lessee v. Dickey, 2 Yeates, 212.) The court said it was better than ordina-

ry hearsay or reputation. And see Lilly's lessee v. Kintzmiller. id. 28.

While it must be confessed that these Maryland and Pennsylvania cases have pro-

ceeded in utter disregard of the rule repudiating declarations as made post litem mo-

lam, yet they were mostly, if not all, made before this rule was well established, even

in England. Other and more recent cases come back to that rule. In Spear v. Coate,

(3 M'Cord, 227,) the court received declarations touching boundary, made ante, but

rejected those made, post litem motam, by the same witness. Other cases have come

back to all the scrupulosity of Porter v. Warren, supra, that the declarations of persons

in pari jure shall be rejected ; for, say the court, the declarant being possessed at the

time, whether he is in as occupant or owner, he is interested to extend his boundaries.

(Shepherd v. Thompson, 4 N. H. Rep. 213, 215.) In Hall v. Gittings, (2 Har. &
John. 112, 121,) it is cautiously put that the declarant was not interested when he

made ihe declaration. In another case, in order to prove a corner tree of the tract

claimed by the plaintiff, he offered to prove the declarations of W., now dead, of what

he heard his father, the patentee of the tract under whom the plaintiff claimed, say

as to the corner while he was owner of the land ; and while no dispute existed, or

was expected as to the title. This was held inadmissible. The court say they did

not mean to alter the rule that, on questions of boundaries, permits evidence of com-

mon rumour and report, or what deceased persons who are disinterested have said.

Nor would they say that no act done by the owner of land should be admitted. But

they went on the ground that these were the declarations of one in his own favor.

(Smith V. Walker, 1 N. Car. Law Repos. 514,) Note. It should be remarked, that

the very question decided by this case was long a vexed one in England as to customs,

public boundaries, &c. insomuch, that, on its coming directly before the court of ex-

chequer in 1822, the learned barons felt themselves at an entire loss as to authori-

ty ; and went on seriatim to argue the point a priori at considerable length. On pe-

rusing the case, we are sure the learned reader must feel convinced that though the

declarant be so far interested at the time that he could not be a witness, yet, there be-

ing no lis moia, his declaration is admissible. (Moseley v. Davies, 11 Price, 162.)

In all the cases where these declarations have been received, it was first made to

appear that the declarant was dead ; and several cases have expressly decided that

this is an essential condition. (Blythe v. Sutherland, 3 M'Cord, 258.) That he is

beyond the reach of process of the court is not enough. (Gervin v. Meredith, 2 N.

Car. Law Repos. 635. Buchanan v. Moore, 10 Serg. & Ravide, 275, 281.) The

latter case puts it more cautiously, that persons who are living, and may be produced,

must be sworn, and their declarations cannot be heard. See also Long's lessee v.

Pellett, 1 Har. & M'Hen. 531.

It is obvious, however, that in this and all other cases, where hearsay testimony is

admissible, a distinction must be made, as to proving the death of declarants, between

particular declarations coming from individuals, and general reputation. In the form-

er case, death must be proved. In the latter it is never required. The difference is
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acted upon every day at the circuit, in questions of general reputation upon other sub-

jects; and the following case exemplifies its application to boundary : In ejectraent,

the plaintiff and defendant claimed under interfering grants from the same source, the

plaintiff's being the eldest. The defendant then read in evidence a patent of land to

one B., elder than that under which the plaintiff claimed ; and, to show that it covered

part of the ground in controversy, asked a witness whether certain lines were, before

the commencement of this suit, generally reputed in the neighborhood to be the lines

of B.'s survey. This was objected to, but admitted. On motion for a new trial, the

court held it was rightly admitted. " What any one, even a person who had been

present at the making of the survey, had been heard to say, would no doubt be inad-

missible, unless the death of such person was first proved ; but there is a difference

between hearsay of a particular fact and general reputation. From the nature of the

thing, an old boundary cannot in general be proved by direct and postive proof; and

reputation is, therefore, from necessity, admissible." (Smith v. Nowells, 2 Litt. Rep.

159.)

After the practice of receiving particular declarations had gained a foothold at the

circuit, it was obvious that the more important class of this kind of posthumous testimo-

ny would be sought at the hands of deceased surveyors. To show the latitude with

which it has in fact been received, we shall copy the evidence of one Adams, as it was

o!Fered before Gaillard, .T. Pendleton circuit. So. Car. spring of 1825, and which was

held admissible. The question was one of location, or boundaries between the parties,

and arose in an action of trespass to trij titles, which is equivalent to a real action at

common law. The witness said, " I was well acquainted with the lines of Watt's tract,

a short time after they were run, and derived my information from Burnet Crafton, the

original surveyor who ran them. He showed them to me four or five weeks after he

made the survey. He showed me a poplar station on the north side of the Oslondy

river on Riley's line, which he said was a station for both tracts, viz. Watt's and Ri-

ley's. He then showed me a stake which he said was the north western corner of

Watt's tract, and about two feet from it a hickory bush or small tree, now a stump,

which he said was the corner of Riley's land. I have lived within a mile of this land

ever since, and am well acquainted with it. The said Crafton further told me, that

the line commencing at the fallen red oak and running west, was made by him, and in-

tended at first as a boundary ; but when he came to the good flat land, Watt directed

him to annul and discontinue it, which he did. He then went to Riley's corner, and

placed a stake as a corner for Watt's tract, near the hickory stump aforesaid, and

then ran a line so as to intersect the Widow Criswell's line below." This testimony

was rejected at the circuit, because the surveyor's death had not been proved ; but

on motion for a new trial, the court held it to be obviously admissible as secondary ev-

idence ; and the omission to provide proof of the death appearing to have been inad-

vertent, they granted a new trial, with a view that the formality might be supplied.

(Blythe v. Sutherland, 3 M'Cord, 258.)

The foundation of this proof as to surveyors' declarations, and the qualifications

and aspects under which it is to be received, had been examined in several cases be-

fore the decision in Blythe v. Sutherland. In ejectment, it became material for the

plaintiff to show a survey by A., pursuant to instructions, for C, under whom the plain-

tiff claimed
; and the plaintiff offered to show that A., who was dead, and whose pa-

pers had been burnt, had declared that he had been instructed in writing to make the
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survey, and the place where. This was held inadmissible, as not being hearsay ia

respect to boundary, but in respect to the contents of a paper. (Bonnet's lessee v.

Devebauge, 3 Bin. 175.) In another case, the plaintiffs claimed to a certain extent,

and accordino- to W.'s survey. W. was dead, and to prove the extent of the survey,

they offered in proof what he had said. This was received, and held well. Tilgh-

man Ch. J. said " When boundary is in question, what has been said by a deceased

person, is received as evidence. It forms an exception to the general rule. It was

impossible for the plaintiffs to show the extent of their possession without showing the

lines run by W. Those lines were the plaintiffs' boundaries ; at least, such was their

claim. It appears to me, therefore, that what was said by W. comes within the ex-

ception which admits the words of a deceased person to be given in evidence in a mat-

ter of boundary. (Caufman v. the Presb. Congreg. of Cedar Spring, 6 Bin. 59.)

Again ; in ejectment, the lessor of the plaintiff claimed a tract called D., in Arundel

county, (Maryland,) according to certain lines ; and was allowed to show that the sur-

veyor, appointed for that county, had run the lines, and made certain declarations as

to the boundaries and termination of the lines, in connection with declarations from

other persons who were dead, (Weem's lessee v, Disney, 4 Har. & M'Hen, 156.)

In another case, the plaintiff claimed the locus in quo under a survey, &c. in 1785,

and the defendant under a survey in 1763. On the trial, the defendant offered to prove

that, in 1786, 1)., deceased, had shown a boundary line between the locus in quo, and

3iis, D.'s, tract ; and had also shown a witness a walnut tree, as the common corner of

three surveys, one for D. and another for S. and F. This testimony was admitted
;

and on error, held well. Tilghman, C. J. said it is not denied that, in general, the

declaration of a deceased person as to boundary is evidence ; but it is said this decla-

ration went to prove a survey. This objection is too refined. The substance of the

evidence was, that D. showed the boundary ; but this could not well be expressed

without saying of what land it was the boundary. Undoubtedly, a boundary being

shown, some implication would arise that a survey had been made ; but this is una-

voidable. It is no objection, however, to D.'s declarations. Those declarations are

only in proof of a boundary ; and if the jury thought the boundary established, the in-

ference of a survey would be drawn directly from the fact of a boundary. The prov-

ing of a boundary is one thing, and the consequence of a boundary being proved ano-

ther. (Hamilton v. Menor, 2 Serg. & Rawle, 70.) In trespass to try titles, the plain-

tiff claimed a gum tree as the true corner ; and was allowed to prove that G., deceased,

had said he was a chain carrier at the time of the original survey, and that the gum

tree was the corner then made. (Speer v. Coate, 3 M'Cord, 227.) In ejectment, the

defendant contended that the land in dispute lay within Granville's line, under which

Granville he claimed ; and to show this line, he was allowed to give in evidence va-

rious acts of the legislature pointing out Granville's line as the boundaries of counties,

from 1753 to 1759 ; and that, in 1772, the same line had been run out and marked by

commissioners as Granville's line ; and had ever since (down to 1825) been the repu-

ted line. And though it did not appear how this line was ascertained by the survey,

and it was run merely to ascertain county lines, yet this evidence was held admissible^

And Henderson, J. said the rule, that common reputation was evidence in questions

of boundary, was here much better applied than when we permit a witness to swear

that a person since dead told him that a certain tree, in a remote wood, was a line or
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a corner tree of some other person's land. (Doe, dem. Taylor v. Roe, 4 Hawks, 116,

132.) And see Harris v. Powell's heirs, infra.)

And so with regard to others, " It cannot be doubted at this day that the declara-

tions of deceased persons, who shall appear to have been in a situation to possess the

information, shall, on a question of boundary, be received in evidence." (Per Colcock

.T. in Speer v. Coate, 3 M'Cord, 229.) And there are several cases exemplifying

this proposition. In ejectment, the defendant produced a witness who deposed, that

18 years ago Charles Ridgely, deceased, told him that an agreement in respect to

boundaries between two tracts of land owned by T. and J. respectively had been be-

fore entered into by them, giving particulars. It not appearing that Ridgely was in-

terested, held his declaration was admissible. (Hall v. Gittings, 2 Har. &. John.

Rep. 113, 121.) In ejectment, the plaintiff's patent called for a white oak as the be-

ginning. He proved a marked white oak ; and that this was his place of beginning,

he was allowed to prove the hearsay of a deceased person, who said he heard a former

proprietor, now also dead, say that the white oak was the beginning tree ; and also the

hearsay of another, who said he ran out (surveyed) the land for the said proprietor

when he purchased it, and began at the said white oak, in the year 1766. (Harris v.

Powell's heirs, decided in 1805, 2 Hayw. 349.)

One matter of observation arising upon the last case is, that the court received what

our author calls hearsay in the second degree. On similar evidence being receiv-

ed and acted upon at a trial in Tennessee, the supreme court of errors and ap-

peals in that state had occasion to pass directly upon its admissibility. In eject-

ment, (A. D. 1812.) it became necessary for the defendant to show where Julius

Sanders and others crossed Elk river, in 1781 ; it being the place of beginning called

for both in the entry and grant of the defendant. The defendant introduced Joseph

Greer^ to prove what Alexander Greer told him had been said by Sanders on that

subject; both Sanders and Alexander Greer being dead. The court allowed this,

though it appeared that another witness, still alive, was present, and heard what

Sanders said ; and per cur. " We admit that every remove which is made from

Julius Sanders renders the testimony Aveaker ; but it is still competent. The object

is to prove where Sanders crossed the Elk river. No doubt exists but what this may
be done from evidence of what persons now dead have been heard to say. The

same rule applies to all cases of pedigree, prescription, or ancient land marks. If

Alexander Greer were Hving and present, it would be competent for him to prove

what Sanders had said; and he being dead, Joseph Greer may be permitted to

prove what Alexander Greer told him had been said by Sanders. It is equally

competent, though weaker testimony. The reason why, in cases of pedigree, pre-

scription, and ancient boundary, the party may prove what persons, then dead, have

been heard to say when living, is, that in such cases the party claiming the benefit

of the evidence shall not be deprived of it by the death of the witness, if he can in

anywise show what knowledge the witness had on the subject. What he has been

heard to say, is pretty strong evidence of what he Icneiv.^^ The court admitted that

perhaps the statement of the witness who heard Sanders would be more satisfactory/ ;

but it might be contended, Avith the same propriety that evidence direct of Avhat

Sanders has said, would not be admissible testimony, because other persons were

along with him when he crossed Elk river, who are now living and capable of being

produced. (Beard's lessee v. Talbot, 1 Cooke's Rep. 142.)

Vol. I. 32
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But no oral evidence, much less hearsay, can be received to change the objects

mentioned in a deed, entry or survey, or, in other words, to substitute one object for

another. When corners in a deed are lost, they may be proved by reputation ; but

not to contradict the deed ; as where the deed sets up a sugar and ash tree as the

south-east and two beeches for the north-east corner, reputation is not admissible to

substitute a hickory, oak and beech tree for the first, nor two hickories for the other.

(M'Coy's lessee v. Galloway, 3 Hamm.. Rep. 282, 3.)

The admissibility and influence of hearsay and reputation, in respect to boundaries,

was much considered by Judge Washington, on a question which arose as to the

extent of a tract of land called the manor of Springetsbury, in the state of Pennsyl-

vania. William Penn, the patentee of the whole state (province) from Charles the

First, (in 166S,) and his descendants, the proprietors, established and kept on foot a

land office, and issued regulations v/hereby settlers might, by locations and surveys,

to be made according to the rules of the office, acquire equitable rights to convey-

ances of the lands so designated by them ; the proprietors reserving a right to appro-

priate to themselves one-tenth of the state, by the like surveys. These regulations

continued, and were recognized by the government as valid, from the time of the

original grant down to 1776. Under them, in 1722, a survey was made by the go-

vernment, and recognized by the proprietors, of about 70,000 a,cres, reserved lands,

under a warrant to surveyors, pointing out the precise metes and bounds of the tract.

This tract was surveyed for the use of Springet Penn, one of the proprietors. But

it did not appear whether the survey was made in fact on the land, by marks, desig-

nation or admeasurement ; or whether it might not have been a mere paper survey,

drawn out into a map from calculations made under the warrant. Afterwards, from

this time to 1768, various contracts or licences of sale, and warrants of survey, &c.,

were granted by the proprietors of this manor to settlers as tvilhin the manor ; and

others claimed to have located upon territorial lands without the manor ; but the

latter, as the proprietors claimed, had located, in truth, A\athin the manor. There

had been a re-survey by the proprietors in 1768, in consequence of the one in 1722

ha-ving been destroyed. This last comprehended all the settlers whose rights were

in question in the suit. That of 1722 comprehended only a part. A bill in equity

was filed by all those settlers against J. and W. Penn, the now legal proprietors, to

compel a specific execution of the several contracts made by those under whom they

claimed; and it became quite material, in respect to the different interests of the

complainants, to ascertain the true bounds of the manor.

It appeared most abundantly from the acts of the proprietors intermediate 1722

and 1768, such as licences to take up, and grants of specified tracts of land, and a

warrant for laying out a town ; warrants to agree for land, and warrants to adjust

differences among settlers, &c., that they all along supposed the manor to compre-

hend the lands covered by the last survey. A letter was received in evidence re-

specting the boundary, directed to one of the proprietors. The actual settlements

and improvements made by licenced settlers within the manor, and the surveys and

settlements made around and adjoining the different lines of the manor, were also in

evidence. All these were intermediate the survey of 1722 and 1768 ; and they all

had reference to, or accorded with the boundaries in the last survey. These things

together showed the putative boundaries of the manor to agree "vrith the last survey

as early as 1736, and from that time to 1814 ; and this although, as Judge Wash-
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ington expresses it, the two surveys varied extravagantly. He could find in the

proof no intermediate survey to account for this. And he supposes that the loca-

tions being made in such utter disregard of the first survey, might have arisen from

the Unes of that survey not being actually measured, but guessed at, or some of the

courses only being run. On the subject of such surveys, followed by reputed and

practical boundaries which conflicted with them, and the evidence receivable on tliis

head he proceeds :
" No gentleman of the profession, who is at all conversant with

land trials can be ignorant that the courses and distances laid down in a survey,

especially if it be ancient, are never in practice considered as conclusive ; but, on the

contrary, they are liable to be materially changed by oral proof, or other evidence

tending to prove that the documentary lines are not those actually run. How often

have we known reputed boundaries, proved hy the testimony of aged witnesses, and

even by hearsay evidence, established in opposition to the most precise calls of an

ancient patent ? Such evidence has been constantly received; and distances have

been lengthened or shortened without the slightest regard to the calls of the patent.

The reason is obvious ; it is not the lines reported, but the lines actually run by the

surveyor, wliich vests in the patentee the area included witliin these lines. The sur-

vey returned, or the patent, is the evidence of the former ; natural marks or repu-

tation is, in almost all cases, the evidence of the latter. The mistakes committed by

surveyors and chain carriers, more particularly in an unsettled country and wilder-

ness, have been so common, and are so generally acknowledged, as to have given

rise to a principle of law, as well settled as any which enters into the land titles of

this country ; which is, that when the mistake is shown by satisfactory proof, courts

of law, as well as courts of equity, have looked beyond the patent to correct it. It

will readily be admitted, that such evidence should be cautiously received, if it should

have a preponderating influence in determining the question of boundary. Subse-

quent locators look, in the first instance, to the survey as made and returned, for a

demarcation of the tract; with which they must not interfere. But if a mistake is

apparent upon the face of the survey, taken in connection with the natural and arti-

ficial marks on the ground, if the reputation of the neighborhood has assigned to the

tract of land so surveyed, boundaries different from those deUneated on the survey

returned, a subsequent location is so far affected by notice of the real boundaries of

the tract on which it would adjoin, that a claimant under it cannot, even in a court

of equity, set up his posterior equitable title against the legal or equitable title of the

first locator. In short, he cannot assert that he was a purchaser without notice, in

the face of strong evidence to the contrary." (Conn and others v. Penn, 1 Pet. C.

C. Rep. 496.)

NOTE 187—p. 279,

For the general position, that declarations in arliculo mortis are admissible, see

Pennsylvania v. Stoops, Addis. 381.

The deceased was robbed, and stabbed in several places, one of which was his bow-
els. He became so weak that he was brought into the city on a litter, where a sur-
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geon dressed his wounds, and he died in a few days after. The surgeon deposed that

one of the wounds received by the deceased was such as generally proved mortal.

The expressed opinion of the deceased as to his expectation of death was not in evi-

dence, nor the opinion of his surgeon as given to him
;
yet, from the palpable danger

of the case, the court inferred his apprehensions of death, and received his dying dec-

larations giving an account of the robbery. (State v. Monaquas, Charlt. Rep. 16.)

But in another case, although the wound was quite dangerous and plainly so, a large

portion of the entrails being out, which were badly cut and wounded, the surgeon

believing from the first that the deceased could not live, the court hesitated to receive

the declarations of the deceased, till a witness had deposed to his expression of an opin-

ion that he should not live. (King V. The Commonwealth, 2 Virg. Cas. 78, 80, 81.)

And in another case, where the decased was wounded and died the next day, nothing

appearing as to his opinion of his own danger before the declarations were made, ihey

were held inadmissible. The court said, " Declarations of a dying man have some^

times been received ; but then they must be the declarations of a dying man, of one so

near his end that no hope of life remains ; for then the solemnity of the occasion is a

good security for his speaking the truth, as much so as if he were under the obligation

of an oath. But if, at the time of making the declaration^ he has reasonable prospects

and hope of life, such declarations ought not to be received ; for there is room to ap-

prehend, he may be actuated bv motive of revenge and an irritated mind, to declare

what possibly may not be true." (The State v. Moody, 2 Hayw. 31.) In another

case, the deposition of the deceased was taken immediately after he had received a

dangerous wound ; but he did not plainly mention, even to his most intimate friends,

that he thought there was no chance for his recovery, till three days after. The courl

deeming it doubtful, on the testimony, whether, within the three days, he felt morally

certain that he must die, refused to hear any of his declarations except those made af-

ter that lime. (The People v. Anderson, N. Y. O. & T., Edwards, C. Judge, presid-

ing, A. D. 1824. 2 Wheel. Cr. Cas. 390j 398.) It is put by Evans, that the despair

of the deceased may be inferred from his declarations contemporary or previous to the

statement proposed as evidence to the jury, or from his situation being such as neces-

sarily to induce that impression. (2 Ev. Poth. 293, 4 ; and see Trant's case, Mac-

nally's Ev. 385.)

Before the judge decides, he hears all the deceased said respecting the danger in

which he considered himself; and he should be satisfied that the declaration was

made under an impression of almost immediate dissolution. It is not enough that the

deceased thinks he shall ultimately never recover. Thus, the deceased being opera-

ted upon by a quack surgeon with a rectum bougie, (May 10th,) by which he received

an injury, took to his bed and died in about a week, (May 17th.) On the evening of

the lOih, he had declared to L., a regular surgeon, that he had had such an injury ia

the bowels that he should never recover. The surgeon endeavored to encourage him,

really thinking him not in danger of dying ; but he persisted in saying he felt satisfied he

should never recover. Hullock, B. rejected the proposed declaration as evidence

against the quack, who was indicted and on his trial for manslaughter. (Rex v. Van
Butchell, 3 Carr. & Payne, 629 ; and see Rex v. Callaghan, Macnally's Ev. 385.)

On the trial of an indictment for the murder of Jane White, by administering corrosive

sublimate, her surgeon testified thus :
" I had told the deceased she would not recov-

er, and she was perfectly aware of her danger. I told her I understood she had taken
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something. She said she had, and that damned man had poisoned her. I asked her

what man ; and she said Crockett. She said she hoped I would do what I could for

her, for the sake of her family. I told her there was no chance of her recovery."

Bosanquet, J. :
" This shows a degree of hope in her mind. To render a declaration

of this kind admissible, she must have had the impression on her mind of an almost

immediate dissolution." (Hex v. Crockett, 4 Carr. & Payne, 544.) The surgeon

was clear that the deceased was mortally wounded, on first seeing him ; and the de-

ceased told the surgeon he thought so, and expressed a consciousness that he should

not recover to several witnesses, and was constantly at prayer in the intervals of being

easier from pain. His declarations, after this proof given, were received against the

prisoner, though, to the witness who heard them, the deceased made use of expres-

sions indicating an expectation of surviving ; as that if his brother (the prisoner)

would go off, where he would never more be heard of, he, the deceased, would forgive

him ; and the witness thought the deceased then expected to live. The declarations

received against the prisoner were made a few hours after the surgeon had dressed

the wound and given the deceased his opinion that he would die, and after the de-

ceased had e.vpressed the same opinion to another witness. (Gibson v. Common-

wealth, 2 Virg. Cas. Ill, 116, 117.) Immediately and on the evening after being

wounded, which was 11 days before his death, the deceased declared to his nurse that

he was robbed and killed, and could not get the better of it, and persevered in these

and the like declarations to her till his death, though a surgeon was called to him the

evening after the wound, who gave him hopes of life till just before his death : but he

told him there was danger. He did not express a consciousness that he must die, to

the surgeon. Held, that his declarations as to the facts attending the homicide, made

11 days before his death, after his declartions to the nurse, and his declarations as to

the homicide made subsequently, were admissible in evidence, though they were

made before the surgeon told him his state was hopeless. (Rex v. Mosely, Ry. &
Mood. Cr. Cas. 97 ) On the trial of an indictment against Poll, a domestic of S.

Skinner, for poisoning him, it was in evidence that he died on Thursday ; and his de-

chirations from the Sunday previous, up to his death, were offered in evidence for the

state. During that interval, he was evidently sick from the effect of poison ; and

stated his belief that he should die, though he was occasionally better. He said he

was poisoned ; and, as he believed, by Poll, who gave him something in his food and

drink. His declarations were held admissible, being made at times when he des-

paired of a recovery. (State v. Poll & Lavinia, 1 Hawks, 442, 518, 519.) But the

court do not mean to be understood as sanctioning the declaration of helief as to the

person poisoning, as proper evidence.

It will be perceived that most of the doctrine stated in the text is thus re-asserted

in a definite form, by these cases. We see that competency is a question of fact for

the court, as in other cases. They are to find upon it as the jury do upon the main

case, taking into view all the circumstances calculated to prove and disprove that des-

pair of life which shall be equivalent to a sworn obligation. In determining this, it

will be seen that much confidence has usually been, as indeed from the nature of the

question it must be, placed in the declarations and conduct of the deceased. The
surgeon and third persons may look upon the case as desperate, while the mind of

the deceased is still buoyant with hope. Levity and thoughtless profanity, as in Res
V. Crockett, is contrasted with seriousness and prayer, as in Gibson v. The Com-
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monwealth. The apprehension must be of almost immediate death, as held in Rex

V. VanRutchell, not a mere despair of ultimate recovery, after lingering for along time.

One eminent writer calls it the apprehension of " impending death." (2 Ev. Poth.

993.)
" Have I not hideous death within my view,

" Retaining but a quantity of life
;

"Which bleeds away, even as a form of wax

" Resolveth from his figure 'gainst the fire T

" What in the world should make me now deceive,

" Since I must lose the use of all deceit ?

"Why should I then be false ; since it is true

" That I must die here, and live hence by truth V
(King John, Act V., Scene IV.)

The above lines from Shakspeave have been more than once quoted, (see 3 M'Cord,

231,) as presenting the true standard of a witness allowed to testify through his dying

declarations. The supposed speaker (Count Melun) is represented as in truth mortal-

ly vi^ounded, and shortly after dying. In the mean time he is not only certain of ulti-

mate death—this is not enough ; every valetudinarian, every person in health is con-

scious of that ;—but he is strongly persuaded that death is rapidly approaching. It is

so near that all motives to falsehood are superseded by the strongest inducements to

strict veracity ; and hence he urges an implicit belief of the disclosures he had made,

although they pointed to a most diabolical conspiracy. (See also Swift's Ev. 124.)

Upon this question of fact, no rule can be adopted which will reach every variety of

detail. The court try the competency of the deceased as the jury do his credibility
;

and the decision in either case, on a conflict of testimony, must be final.

In one case, the deceased, though she had not expressly intimated a word of appre-

hension to her aunt, who attended her, or any other person, yet detailed shocking cir-

cumstances concerning a rape which had been committed upon her ; and soon after

died of the injury. It appearing that she had, previous to this detail, confessed, been

absolved, and received extreme unction from a priest, this was considered sufficient

evidence that she had given herself up to die soon ; and the declarations were receiv-

ed. (Rex V. Minton, Macnally's Ev. 386.)

These declarations, made antecedent to the stroke which caused the death, are of

course not admissible. (Maryland v. Ridgley, 2 Harr. & M'Hen. 120.)

Various other questions of competency may doubtless arise, after the court shall

have determined favorably upon the witness' condition. If the statement come from

the deceased as mere matter of opinion or belief, (State v. Poll, supra, 2 Ev. Poth.

293, 4 Stark. Ev. 461, post, of the text, and the note,) it would be inadmissible.

So if the deceased be disqualified by conviction of an infamous crime, his declarations

cannot be heard. Indeed, he is to be treated, not only in respect to competency, but

(as we shall see) credibility, the same as a witness proposed to be sworn upon the

stand. But it has been held not an unqualified ground for excluding the declarations,

that they are answers to leading questions. Where the deceased lay, the greater

part of the interval between the wound and his death, unable to speak at all, and when

able, only to utter a word or two, he was asked. Did P. V. (the prisoner) strike you

first ] to which he answered yes, sir ; Did P. V. stab you "? to which he answered
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yes, sir ; these declarations were held admissible. (Vass v. The Commonwealth 3

Leigh, 786.) He was immediately asked a fourth question, which he was unable to

answer; but it not appearing that the other answers were intended to be qualified by

him, in which purpose he was interrupted, they were received, though it would have

been otherwise had this appeared, (id.)

NOTE 188—p. 282.

The American cases have undergone the same fluctuations as the English with
regard to the particular .question which dying declarations may he brought forward

to elucidate. So long as the principle of admission was thought to rest merely upon
the substitution of the fear of death, of spiritual punishment, and the absence of

motive to falsehood, for the obligation of an oath, no reason could be given why the

testimony should be tied up to the homicide on trial. It came in, as secondary evi-

dence generally does, upon the broad ground that the primary is lost by an accident

which should never deprive the party of what is left. Accordingly, it was put with

a quere, whether such declarations may not be received to support a deed
;
(Jack-

son, ex dem. Youngs v. Vredenburgh, 1 John. Rep. 159 ;) and they were actually

received from the daughter, to support an action for her seduction, at the suit of her

father. (M'Farland v. Shaw, 2 N. Car. Law Repos. 102, 105.)

So long as the testimony was left to stand on the broad abstract notion that it was
secondary, the atialogy was too imposing to be resisted in any case. It never was,

however, complete. The strongest resemblance was to depositions and the viva

voce testimony of deceased witnesses on a former trial. But here the secondary

evidence was carefully restricted, in such a way as to secure to the party against

whom it was presented the important right of cross-examination, and the prevention

of all abuses in the mode of obtaining it. On the whole, it is plain that the rule as

to dying declarations is one of policy and necessity, arising in the particular case.

It shall not be allowed to the offender to commit a homicide, and by the same act

put to silence the only witness at whose mouth he may be condemned.

Upon the latter view, it has now long been settled, by a series of cases, that de-

clarations in extremis are restricted to the trial for the identical homicide which occa-

sioned the death of the person who makes the declarations. They are not admissi-

ble in a civil action
;
(Wilson v. Boerem, 15 John. R. 286, Anth. N. P. 174, S. C.

;

Jackson, ex dem. Coe v. KnifFen, 2 John. R. 35, per Livingston, J. ; Gray v. Good-

rich, 7 id. 95, 96, per Curiam ; and see Anth. N. P. 176, note (a) ;) and, as ex-

pressed in another case, they can be received " only where the death of the deceased

is the subject of the charge, and the circumstances of the death the subject of the

declarations." (Rex v. Mead, 2 Barn. & Cres. 605 ; S. C. cited in the text.) They
are not receivable on trial of an indictment for administering to a woman in order to

procure an abortion, though this might have been the cause of her death ; for her

death was not the subject of the charge
;
(Rex v. Hutchinson, note to the last case

;

S. C. cited in the text ;) nor on trial for a robbery, though the party robbed died of
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the violence exerted against liim in its commission. (Rex v. Loyd, 4 Carr. & Payne,

233, and note (a) to that case, citing two cases also referred to in the text.

NOTE 189—p. 283.

To the principle that, in order to render these declarations in articulo mortis admis-

sible, they should come from a witness who would be competent if on the stand, may

also be cited the case of Rex v. Pike, (3 Carr. & Payne, 598.) In this case the dec-

larations were made by a child only four years old to her mother, and held inadmissible

because so young a person could not have had that idea of a future state which would

render her competent. On the other hand, upon the principle that the wife may testify

in respect to violence by her husband, committed against her person, if homicide be

imputed as the result of such violence, her dying declarations are receivable. (Penn-

sylvania V. Stoops, Addis. 381. Woodcock's case, Leach, 3rd ed. 503, S. P.)

NOTE 190—p. 289.

After the testimony shall have been received as competent, its credibility is yet fully

open to the observations of the counsel and the court, and the consideration of the jury.

An Irishman and his wife were seen riding in a waggon, he striking her with a stick.

On stopping after a few miles, the wife was taken ill, and died within a few hours,

having declared that her husband had, by flogging her, caused her death. She ex-

pressed a confidence that she must shortly die, and an anxiety that the husband should

be pursued and punished. The declarations of the deceased were received against

the husband on the trial, for the murder of his wife, and the jury convicted him. On
his case being presented to the governor, (Throop,) and on his excellency conferring

with his judicial council, the prisoner's sentence was, on a question of law, commuted

for punishment in the state prison, as for manslaughter in the first degree. But the

council also expressed themselves dissatisfied with the declarations, as probably indi'

cative of a quarrel, hard feeling, and perhaps malice on the part of the deceased, and

would, most likely, liave recommended an absolute pardon, had it not been for other

strong evidence in the cause, which was nearly able to sustain the conviction of itself.

(The People v. Mason, Saratoga oyer and terminer, Nov. 1831, Cowen, C. Judge,

presiding.)

In making up their minds on the credibility of these declarations, the jury have been

allowed to travel over the same ground which the court had occupied in seeing whe-

ther it was competent. (Trant's case, Macnally's Ev. 385.) Sir W. D. Evans, (2

Ev. Poth. 294, supposes that in John's case, (1 East's P. C, c. 2, ^ 24,) the judges

meant to deny this right, when they declare that it ought not to be left to the jury to

say whether the deceased thought she was dying or not. Perhaps that was said,

though the expression is certainly quite general, with a view to the question of com-

petency merely. It was very strong to say that the jury might not finally conclude

and the deceased labored under no apprehension of death, when they came to measure
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her credibility ; and we should think, with the learned commentator, (2 Ev. Poth. 295,)

that it is without the support of analogy. Though the court should receive a witness

as competent in his religious principles, yet be might, it is presumed, be so far impeach-

ed as to destroy all credibility, and warrant the jury finally in saying that he was

destitute of religious principle. So should the expectation of death appear, on the

whole, to have been affected for the purpose of revenging a quarrel in the pursuit of

the offender, might not the jury make great deductions from credibility, though compe-

tency had before been prima facie made out ] Other considerations are also due to

this question of the declarant's credibility. " Strongly as his situation is calculated to

induce the sense of obligation, it mnst also be recollected that it has often a tendency

to obliterate the distinctness of his memory and perceptions ; and, therefore, whenever

the accounts received from him are introduced, the degree of his observation and re-

collection is a circumstance which it is of the highest importance to ascertain. Some-

times the declaration is of a matter of judgment, of inference and conclusion, which,

however sincere, may be fatally erroneous ; the circumstances of confusion and surprise,

connected with the object of the declaration, are to be considered with the most minute

and scrupulous attention ; the accordance and consistency of the fact related, with

the other facts established by evidence ; is to be examined with peculiar circumspec-

tion, and the awful consequences of mistake must add their weight to ail the other

motives for declining to allow an implicit credit to the narrative, on the sole considera-

tion of its being free from the suspicion of wilful misrepresentation." (2 Ev. Poth.

293.)

Mr. Starkie, after quoting these remarks of Sir Wm. D. Evans, with approbation,

adds, " that this seems to be the only instance in which evidence is admissible against

a prisoner who has not had the power to crose-examine, an anomaly, which in itself

calls for great caution and circumspection in the use and application of such evidence.

Finally, it has never been received except in cases of murder, where if the dying

person were certain as to the author of the violence
;
yet, in the case of a quarrel

and conflict, he might be under a strong temptation to give a partial account of the

transaction, although all motives of personal hostility had ceased. In other cases,

it is far from improbable that he would attribute the fact to some person whom he

suspected to be his enemy, when, if his grounds for supposing so could have been

investigated, they might have turned out to be very unsatisfactory." (4 Stark.

Ev. 461.)

NOTE 191—p. 291.

See infra, as to confessions by prisoners.

NOTE 192—p. 291.

See ante, note 187. t

Vol. I. 33
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NOTE 193—p. 294.

The general principle that flie entry of a deceased person, whereby he charges him-

self, with ihe extension of that principle by the courts, was considered by Baylies, J.,

in Chase v. Smith, 5 Verm. Rep. 558, 9.

We propose here to notice a few cases on the subject of receiving as evidence the

entries of third persons whereby they discharge demands due to them from others.

Where such third persons are dead, the English authorities cited by our author are

pointed and uniform that the entry shall be received ; and have been, and doubtless

will be followed with equal uniformity by the American courts. Thus in an action for

money paid by the plaintiff as surety for the defendant on their joint note, it appeared

that both parties had been sued on the note, and a judgment obtained in favor of the

payee, by Mr. Taylor, as attorney. He having died a few days before the trial of the

present action, his certificate was received, showing what part of the judgment was

paid by the principal, and what by the surety. (Thompson v. Stevens, 2 Nott &
M'Cord, 493.)

The turning point in the admission of the entry in these and the like cases is, that

the person who made the entry is dead. Being dead, the entry in discharge proves

rot only the simple fact of payment, so as to extinguish the debt, but may be received

to every incidental matter stated in the declaration. Thus the entry in the books of

the mid-wife stated in the text, proved not only the payment, but the time of the birth.

The entry of Mr. Taylor, in Thompson v. Stevens, supra, proved not only the pay-

ment, but by whom it was made, and on what account, distinguished between the

principal and the surety. And see Mr. Heald's brief in note {Jb) to the case of Barker

V. Ray, 2 Russ. Rep. 31.

Far different is this matter, where the declarant is alive. Thus in an action by

one surety against another, for contribution of money paid by the plaintiff on a bond

to WesL and others, after the plaintiff had proved the payment, the defendant insisted,

that before the plaintiff had paid, the principal had discharged the debt, so that the

plaintiff had paid in his own wrong. To show the previous payment, the defendant

proved that the principal had paid money to the obligees, and then offered to prove

the admission of West, one of the obligees, that such payment had been made on ac-

count of the bond. It was objected that West should be called, and the objection sus-

tained. Parke, J., remarked, that what West said at the time of the payment might

be received as a part of the res gestae ; but any declaration made after payment, upon

what account he received the money, is no evidence against the plaintiff. His un-

sworn declaration cannot bind any interest of the plaintiff. (Dunn v. Slee, Holt's N. P.

Rep. 399 ) And a mere oral declaration of this character, coming from the creditor,

even after his decease, would be inadmissible. In alike action for contribution, the

defendant offered to prove, by the creditor's acknowledgment, she being dead, that

the defendant had paid $300 of the money, as surety. This was offered in order to

reduce the amount of contribution. The fact of payment, or by whom, or on what

account made, was not offered to be proved in any other way. The evidence was

rejected as hearsay. The court said, such admissions ought not to be received at all,

except against the party making them, or those claiming under him. (Thomas v.

Thomas, 2 J. J. Marsh, 60, 61, 5.) In a similar action, a receipt for the moneys.
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signed by the attorney on record, of the oreditor who had sued and obtained judgment

against tbe sureties, was denied as evidence between the latter, though ofFered merely

to show the payment of the money, the attorney being still alive. (Warner v. Price,

3 Wendell, 397, 8, 400.) The receipt was obviously no better evidence than if made

by the party instead, of his attorney ; it would be prima facie evidence against the

former; but as between the sureties, or between them and their principal, was no

more than a written statement, without oath. As was said on another occasion, when

a letter of the alleged receiver of goods on commission was produced against the de-

fendant, (who was sued for having fraudulently recommended the receiver as credit-

worthy,) acknowledging the delivery of the goods, " collusions might be formed be-

tween plaintiffs and their witnesses, who might easily be induced to make declarations

in letters, which they would be afraid to verify on oath in open court. (Per Tilgh-

man, C. J., in Longenecker v. Hyde, 6 Binn. 1, 2.) In assumpsit, for goods sold to

the defendant's wife, who was entitled to a separate maintenance, payable by the de-

fendant to trustees, the material question was whether the maintenance had been reg-

ularly paid. To show this, the receipts of the trustees were ofFered in evidence by

the defendant. Held inadmissible ; and per curiam, " A man's receipt is not evidence

to prove a payment against a third person. Those who gave the receipts should have

been called." (Cutbush v. Gilbert, 4 Serg. & Rawle, 551, 55G.) In trover, for goods

distrained, the plaintiff insisted that he was tenant of John Brown, and not of the de-

fendant, Hugh Brown ; and showed that the payment of rent had always been to

John. To show that John had received the money as the defendant's agent, the latter

oifered John's account of the payments rendered by him to tiie defendant. Held, that

John being alive, should be called ; and the account was rejected. (Spargo v. Brown

9 Barnvv. & Cressw. 935.)

In another action, it appeared that Beaman had, with three others, signed a note to

the Bank of Rutland. He insisted that he was their surety; and to prove that he

paid the money, produced and offered in evidence the receipt of the cashier, endorsed

on the note, stating that he (Beaman) had paid the money. The judge refused to re-

ceive this, as evidence either of payment or of the person who paid, there being no

proof that the cashier was dead ; indeed it was admitted that he was livmg, and but a

little way off. And afterwards, on motion for a new trial, the judge refused it.

(Beaman v. Cushman et al., Washington Circuit, June, 1833, before Covven, Circuit

Judge, who refused the motion for a new trial, at his next term, August, 1833.)

The general rule, therefore, is, that certificates, receipts, or other admissions of

payments, made by persons other than the party to the suit in which they are offered,

cannot be received ; but such payments must be proved by a witness. (Cluggage's

lessee v. Swan, 4 Binn. 150, 154.) Accordingly the certificate of a living surveyor,

that he had received his fees of survey, being offered to affect a party in a suit with

which the surveyor had no concern, was held inadmissible, (id.) And the admission

of the plaintiff 's agent to collect the money, that he had made the collection, is no

evidence against his principal. (Davis v. Whitesides, 1 Dana's Rep. 177.)

It cannot be denied, however, that the rule has been avowedly departed from in one

or two cases. Thus, where one Sherman authorized Crosby to settle a suit brought

against the former by Bennet, and pay the money to be found due on the settlement ;

in a suit between the two former, wherein Crosby claimed the money as paid by him

on the settlement, a receipt for the money as paid on the judgment in the cause signed

"
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by Bennet, was admitted as evidence of the settlement and payment, to charge Sher-

man. (Sherman V. Crosby, 11 John. R. 70.) The court say the receipt was prima

facie evidence of the demand and payment ; and it lay with Sherman to impeach it.

Of this case it should be remarked that there was no pretence that Bennet was not

alive, and within the jurisdiction of the court. He stood as creditor, and Crosby paid

the money to him at the request of Sherman. The amount of the decision is, that in

all actions for money paid, the receipt of the payee, though he be alive, shall be ad-

missible to chartre the defendant with the fact of payment. Bennet was not an agent,

nor a joint party with Sherman, either on the record or as having a common interest ;

the receipt might or might not have been a part of the res gestae, but the latter did not

appear, for no act was shown to which the written declaration would attach. To put

it on the latter ground, would, therefore, be a plain instance of the pelitio principii-

In a word, there seems to be no instance, if we except the next case infra, within

which Sherman v. Crosby can be brought. It would operate to reverse the entire

rule laid down by Tiighman, C. J. in Cluggage's lessee v. Swan, supra. Receipts

and certificates of private persons would become substitutes for their sworn testimony.

In actions for money paid, this new kind of written evidence would be the universal,

because the ready medium of proof; which may, according to Tiighman, C. J. supra,

be collusively introduced ; and, we may add, amended, like a notary's certificate to-

charge an endorser, or a justice's exemplification of his proceedings, till it shall be full

and plain to the purpose. It would be a convenient mode of proof for fraudulent pur-

chasers of property, under pretence of having paid large debts for the insolvent, or

paying him a large consideration. Both the time and the amount of payments are

generally of great consequence in such cases ; and the strictest rules of evidence can

with difficulty guard against imposition. We make these remarks, not only because

the case of Sherman v. Crosby is imposing in itself, decided as it was by a tribunal

of acknowledged ability ; but because we think it does not stand alone. In another

case, the plaintiff sued for passage money to Europe, paid for the defendant's testator,

and the captain's oral admission made about the time the testator sailed, was received

as proof of the payment. The captain was dead, and the court below put it on this

ground. On error, the court of appeals repudiated that principle, and said, whether

the captain was dead or alive, the testimony was admissible, being made by one able

to bind himself by a receipt or acquittance, and made too about the time of the testator's

sailing. If it were to stand on the ground of the captain's death, perhaps the court

would require that it should have been in writing. (Holladay, ex'r, v. Littlepage, 3

Munf. 316.) This is doubtless a safer case than Sherman v. Crosby. The captain

being dead, it wants only the form of a written entry to bring it within the English

rule. But whether dead or living, the oath of the hearer could fix the time when the

declaration was made ; and prevent imposition in that particukr. This case, how-
ever, fails as to any support from the declaration being a part of the res gestae.- Proof

aliunde, that money was paid, and that the declaration was contemporaneous with the

payment, would alone give it that character, so as to bring it within the suggestion of

1 arke, J. m Dunn v. Slee, supra. It seems also to fail in support from any adjudged

case founded on the declarant's death ; for we believe not one has yet gone the length

of saymg that the oral declaration of a person, however much it may militate against

his interest, shall be received merely upon the ground that he is dead. (But see the

next note.) Not only must the declaration be written, but we believe its introduction
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has generally been accompanied with circumstances calculated, affirmatively, to repel

suspicion that it may have been simulated. In the latest English case which we have

seen, (Spiers v. Morris,) stated post, note 193, the executor's account appears to have

been brought from what is called the proper custody, (probably the clerk's office of the

ecclesiastical court,) and from the account so found, the entry was read. Such pre-

cautions are a safeguard against both collusion and forgery.

In Prather v. Johnson, (3 Har. & John. 487,) there \sa, gratis dictum of the court,

in an opinion delivered after an ex parte hearing of the cause, in these words :
" If A.,

as surety for B., pays a debt due to C, on the proof of the payment, A. could recover

ofB. He could recover on C.'s saying A. had paid, and of course, if C. ivrote that

A. had paid, surely it is evidence, whether the writing was in a book or a letter." (p.

490.) We shall only say that this dictum is fully sustained by the above cases of

Sherman v. Crosby and Holladay v. Littlepage, which do go the length of saying that

what a third person speaks or writes, if it be prima facie evidence of a fact against his

own interest, may, provided it be relevant to the rights of another, be brought in as

hearsay evidence to bind those rights, although the declarant be alive, a perfectly

competent witness, within reachof process, and 3.ble to attend the court ! See farther,

several cases of the like import examined, post, in these notes.

In taking the accounts of guardians or trustees, receipts for disbursements are ad-

missible on proving the receiptors' hand-writing, without producing the persons who

gave the receipts. Held in favor of guardians who sued for monies they had received

and applied, on the sales of land for their ward, the title to which had failed, and the

consideration for which they were obliged to refund. The receipts were from credi-

tors for money paid them in behalf of a spendthrift, for whom the plaintiffs were ap-

pointed guardians ; and they were required by the referee to produce those receiptors

as witnesses who were alive and within the commonwealth. Semble, by the opinion,

that even this would hardly be required. (Sherman v. Akins, 4 Pick. 283, 4, and 293.)

This seems to be an exception in favor of trustees, in accounting before a master, au-

ditor, &c. In an action by an agent for an administratrix, to recover for his services

rendered in settling the estate of her intestate, receipts by the distributees, acknow-

ledged according to a statute of the state of Maryland, for the dividends, were held

receivable without farther proof of them, as evidence of service done. (Carroll v.

Tyler, 2 Harr. & Gill, 54.)

NOTE 193, a—p. 297.

This case of Goss v. Watlington, does not decide whether the receipts, or entries, or

marks of the principal were evidence against the surety, on the ground that the whole

or any, were a part of the res gestaj, though this is plainly hinted; but the court seem
to balance between that principle and the one which receives the entries of a third

person against his interest, he being dead at the trial. In the former case, death would
be immaterial, in the latter, essential. The same doubt was left by Whitmash v.

George, 3 Mann. & Ryl. 42 ; 8 Barn. & Cress. S. C. by the title of Whitmash v.

Gilford.) That was the case of a bond for the fidelity of a clerk to the plaintiffs in

paying over moneys, and all his duties. It was his duty to keep their books, which he

did, and therein entered moneys received by him as their clerk ; and died. Lord Ten-
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terden, C. J. and the court, admit they were entries within the scope of his duty.

Yet they lay much stress on his death, which could not be necessary if these entries

were well identified as a part of his acts, and the res gesta;, and were received on that

ground. The same matter as in Goss v. Wartlington, came again to be considered

in Middleton v. Melton, (10 Barn. & Cress. 317;) a case of a collector's private

book bv which he collected and ticked off the sums paid. Several receipts too,

given by the collector to private persons, for taxes paid by them were produced, and

the whole duly proved, the private books being seen with his family at the time of

his death. All the entries and receipts were shown to have been in the usual line of

business of the deceased, in his office of collector. The whole were received against

his Eurety ; and all the judges put the evidence on the ground of the entries being

made by a deceased person against his interest. And see Plaxton v. Dare, 10 Barn.

& Cress. 17.

Several of the American cases take up the idea thrown out by Dallas C. J. in Goss

V. Watlington, that the declarations of the principal may bind in the same sense that

those of an agent would, both being within the scope of their business. And is there

any thing more plain ! The words or declarations then are the acts or parts of acts ;

and it is for the acts of the principal that the surety is bound. In such a view, the

principal need not be dead. You prove his entries or declarations the same as you

do his other acts by a third person; and no matter that he can be produced as a

witness. In Respublica v. Davis, (3 Yeates, 128, 130,) the defendant was surety for

the cood behavior of Cobbett, the editor. It was shown that a libel (a volume of

" Porcupine,") was paid for to Corbett's common clerk, and this was admitted as the

act of Corbett. This case shows the principle. Here was the act of Corbett by his

agent. On this distinction the entries of a teller of a bank in a book kept in the bank

by which he daily stated his account, as teller, were received against him, to show his

default in a suit against his surety. But his admissions, made in writing, after he was

dismissed from his office, were denied, by several of the judges. The former were

likened bv Cheves, J. who delivered the opinion of the court, to the declarations of ati

agent within the scope of his authority, which are a part of the res gesta; ; the latter

to an agent's admission after he had ceased to act for his principal. (State Bank v.

Johnson, 1 Rep. Const. Ct. 404, 409.) The court, of course, did not stop to inquire

whether the teller was dead or alive. On the same principle, a jailer's receipt for a

prisoner, was held receivable against his surety. (Bernard v. The Commonwealth,

4 Litt. 148, 151,) So a statement of an account with the bank by a cashier, explain-

ing its receipts ahd defaults, made before his office terminated , for, per Cur. the sure-

ties "were bound, not for themselves, but for him: and his acts and sayings of

course bound them ; and they must stand or fall by them.'' Pendleton v. Bank of

Kentucky, 1 Monroe, 171, 181) So the return of a sheriflf that a fi. fa. is satisfied, is

a declaration concludino- his sureties in an action on their bond. (Governor v. Twit-

ty, 1 Dev. 153.) And so on the same principle the inventory of an administrator is evi-

dence in an action against his sureties. (Chairman of Wash. Co. Court v. Harramond,

4 liawks, 339.) Several of these declarations are obviously parts of the transactions

for which the sureties are bound ; and that is the true point of inquiry. They are like

a part payment by the principal on a promissory note, which has been held to take it out

of the statute of limitations, or to repel the presumptive bar of 20 years delay, in re-

spect to the surety, who is jointly bound to pay. (Hunt v. Bridgham, 2 Pick. 581.) •
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The surety is bound that he shall do the very act which he is performing, to wit, pay-

ment, as the sureties were that the cashier should do his duty by passmg accounts at

the bank. Whereas the mere acknowledgment of the principal with whom a surety

is bound in a promissory note, has been held not to affect the latter ; for such acknow-

ledgment cannot be placed within the scope of the suretyship. The case of joint

debtors, where both are principals, stands on a different footing ; for they bind each

other in respect to their joint interest, as quasi partners. (Baker v. Briggs, 8 Pick.

122, 128.) The same distinc4iou was suggested in Boston Hat Manufactory v. Mes-

singer, (2 Pick. 223, 240, per Parker, C. J.) And see Longenecker v. Hyde, 6 Binn.

1. After the lapse of 6 years, the admission of the principal cannot he received against

the surety, even to take the case out of the statute of limitations. (Meade v. M'Dow-

ell, 5 Binn. 195.) And where the plaintiff took one Burnett in as a partner in the

business of tanning, and the defendants covenanted with the plaintiff that Burnett

should faithfully discharge his duty, as such partner, for two years from the 11th of

January, 1833, in an action on the covenant, assigning breaches in 1823, admissions

made by Burnett in 1825, that certain books offered by the plaintiff in evidence were

the books of the firm, were held inadmissible against his sureties. True, says Holman,

J., delivering the opinion, " That while the principal is acting, his declarations may be

so interwoven with his acts as to stand in direct connection with them, and form a part

of the res gestae ; but when he ceases to act, his subsequent declarations have no di-

rect connection with his preceding acts, so as to bind his sureties." (Hotchkiss v.

Lyon, 2 Blackf. Rep. 222.) So to implicate the surety of a sheriff, his acknowledg-

ment that he had collected money, was denied as evidence ; though, per Holman, J.,

" If this had been while he was officially acting in ralation to the receipt of the money,

the statement would have formed a part of the res gestae. But declarations at any sub-

sequent period are inadmissible. It is his acts, and not his admissions or declarations

for which the sureties are bound." (Shelby v. Governor, 2 Blackf. Rep. 289.) And
see Beall v. Beck, 3 Har. & MTIen. 242 ; and also the examination we have bestow-

ed on a somewhat similar question, ante, note 193. In Evans v. Beattie, 5 Esp. 27,

in a suit against a guarantor of the sale of goods, the admissions of the principal that

he had received the goods, were rejected by Lord Ellenborough, C. J., who said that

the stipulation was to pay for goods received, not for goods acknowledged to have

been received. The same thing was held by him in Bacon v. Chesney, (1 Stark.

Rep. 192,) where his lordship remarked that the principal was not the general agent

of the surety, so that he could bind him by subsequent acknowledgments respecting

the goods furnished. And in another nisi priuscase. Cor. Holroyd, J., he refused the

admission of the principal against his surety in an indemnity bond, going to show the

amount of damage. (Cutler v. Newlin, Mann. Dig. Evidence, H. (c.) pi. 253, p. 171,

Am. ed. 1823 ; 3 Stark. Ev. 1387, S. C.)

So far, joining the English and American principles of action on this question, they

seem to result in a comprehensive, and at the same time a rational and safe rule of

evidence. The American cases admit, as will be seen, considerable latitude in defin-

ing what declarations shall be considered as a part of the res gestaj.

There are, however, a iew American cases which have departed altogether from

both of the above grounds; thus giving to the principal all the power of a joint con-

tractor, or partner, and making him more than an agent. In one case, (Meade v.

M'Dowell, 5 Binn. 195,) before cited to another point, the defendant had written to
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the plaintiff, offering to stand jointly bound with Wilson, for any contracts he might

make. This was Aug. 15, 1798. April 23d, 1799, VV, sent a letter to the defend-

ant, giving a statement of what he had purchased under the guaranty ; and the plain-

tiff relied on this as evidence to prove the contract, and fix the amount. It was re-

ceived, though objected to ; and Tilghman, C. J., lays down a very broad proposi-

tion :
" Meade having confided to Wilson the making of the contract, confided to him

likewise the power of furnishing evidence of the contract. The contract having been

made by parol, without witnesses, it was impossible to prove it in any other manner

than by subsequent declarations of the party." (p. 197.) Had the remark been con-

fined to the time of sale, and the contemporaneous act of acknowledging the sale by a

bill, receipt, or other memorandum, it would be clearly within the principle of the res

gestae ; but the actual contract had been made some time since. The principle had

ceased to deal on the credit of the defendant ; and, on the whole, the decision seems

founded on such a comprehensive construction of the contract of guaranty as to render

it more perilous than it has been generally esteemed. For if the vendee of goods,

under a continuing guaranty, has power at any time to furnish evidence of bis pur-

chases by his declarations, why not any other principal, to furnish the same kind of

evidence, in regard to his acts ; whether at the time, or after they are done ! Surely

the Ch. J. did not mean to make the competency depend on what he incidentally men-

lions, the probable want of legitimate proof; for this would be a still broader opening

to hearsay. Yet other and very learned tribunals have certainly gone the full length

of Meade v. M'Dowell ; and even the wife's admission against her surety, in favor of

the husband, were, in one case, received, and deliberately sanctioned. He agreed

with her and the defendant, that she should live separate, and that he would deliver

her certain articles, in consideration whereof the defendant, her trustee, engaged, as

her surety, to pay ; and in an action against the surety, her admissions that she had

received the articles, were held evidence for the husband, the plaintiff. (Fenner v.

Lewis, 10 John. Rep. 38.) In this case, the court use terms quite as broad, indeed

broader than those of Tilghman, C. J., supra. They treat the wife, as the mutu-

al agent to receive the property ; and infer that therefore her confessions would be

admissible. (Quere ; see post, as to admission by parties and agents.) " No princi-

ple," they say, "would seem to be more clear than that the person to whom per-

formance of the act is agreed to be made, is competent to acknowledge such perform-

ance. If she is competent to receive, she is competent to give a receipt for them,

and if her receipt would have been good evidence of the delivery, her parol admission

must be equally so." Several cases of admissions by general agents are there cited.

No doubt admissions of the person entitled to receive, are evidence against him. How
far they are so in regard to third persons, we examined ante, note 193. Butthia case

would seem to be clearly defensible, on the principle that the admission was made by

the party really in interest against the nominal party, as will be mentioned in regard to

the same case, post. For the cases supporting this last view, see our notes as to ad-

missions by parties and others.

In South Carolina, too, the distinction advanced by some of the judges in State v.

Johnson, supra, has been reconsidered, and the acknowledgments, of the principal

made at any time, indefinitely let in upon the surety. This was done in an action

against the sureties of the sheriffs. (Treasurers v. Bates, 2 Bail. Rep. 362, 380, et

seq.) The State v. .Johnson, seems to be the only authority cited, and that contains
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no reference to any of the numerous point blank cases the other way. In Treasurers

V. Bates, the court say the surety is a privy in law with the principal, and what binds

the latter binds the former. In a word, they are put exactly on the ground of joint

principals. In Simonton's assignees v. Boucher and others, (2 Wash. C. C. Rep.

473,) acknowledgments were also received by the principal against his sureties. The

nature of the acknowledgments, or the ground on which they were received, is not

mentioned. It is a meagre case. These cases, which go to receive acknowledgments

are also sustained by a general dictum, which fell from the court, on the trial of Res-

publica V. Davis, (3 Yeates, 128.)

Such are the conflicting authorities upon hearsay of the principal, as evidence

against the surety ; the first cautiously excluding every thing, while the surety is alive,

which does not make a part of the res gestae ; or if he be dead, receiving other decla-

rations as being in writmg, and against his interest, and therefore coming in like

those of any third person disconnected with the surely ; the second; either placing

him on the footing of a general agent, or the authoritative ground of a privy inlaw.

Among these cases, there seems to l)e no doubt that those which deny to naked ac-

knowledgments of the principal any influence whatever upon the surety, come nearest

to the fundamental character of that relation ; which is an obligation on the part of the

surety to answer for some act of the principal, in case of his failure. (Theobald's

Law of Pr. and Sur., 1, 2 ) The obligation being precisely commensurate with that

of the principal, to place the surety within the reach of these admissions or declara-

tions, would at least be multiplying the means of evading that strictness in the mode of

inquiry, which the surety has a right to demand.

NOTE 194—p. 301.

This case of Ivat v. Finch suggests another class of hearsay, admissible upon the

sole ground that it emanates from the ovv-ner of property at the time, and would there-

fore be evidence against him, were he the immediate parly to the suit. His estate or

interest in the same property, afterwards coming to another, by descent, devise, right

of representation, sale, or assignment, in a word, by any kind of transfer, whether it

be the act of law or the act of the parties, whelher the subject of the transfer be real

or personal estate, corporeal or incorporeal, choses in possession or choses in action,

the successor is said to claim under the former owner ; and whatever he may have

said atfecling his own rights, before departing with his interest, is evidence equally

admissible against his successor claiming from him, either immediately or remotely.

And in this instance, it makes no difference whether the declarant be alive or dead ;

for though he be a competent witness, and present in court, his admissions are receiv-

able. This doctrine proceeds upon the idea that the present claimant stands in the

place of the person from whom his title is derived ; has taken it cum o/iere ; and as

the predecessor might have taken a qualified right, or sold, charged, rcJStricted or mo=

dified an absolute right, and as he might furnish all the necessarj evidence to show

its state in his own hands, the law will not allow third persons to be deprived of that evi-

dence by any act of transferring the right to another. Declarations made by the pre-

VoL. I. 34
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decessor are a part of the res gestae, whether accompanied with acts of possession or

forbearance, so much so, indeed, that, as we saw ante, note 166, p. 210, et seq. they

might for many purposes be evidence in his own favor to fortify his claim ; but, above

all, to weaken or contract it. The extent of this doctrine will, however, be better un-

derstood by a leading English case decided in the king's bench in 1812, The action

was debt, by the executors of Earl Dartmouth against the defendant, as owner of a

farm in Batley parish, for not setting out the tenth of the hay grown on the farm as

the lithe belonging to the plaintiffs ; and the question of course was, 1. Whether the

farm was charged with the tithe ; and 2. Whether it was due to the plaintiffs' testator.

The defendant purchased the farm of one Leathley ; and while he was in possession,

and before he sold to the defendant, the vicar of Batley had claimed that the tithe

of this farm was due to him, and filed a bill in equity against Leathley to enforce the

claim. Leathley answered, denying that the tithe belonged te the vicar, and insistin.s[

that it was due to the plaintilTs' testator. Here the chancery cause stopped, and

then Leathley sold to the defendant. On the trial of the nov/ action against the de-

fendant, the plaintiffs offered in evidence the confessions of Leathley in his answer.

They were objected to as res inter alios acta, but received by Thompson, B. at the

circuit, where the verdict being for the plaintiffs, a motion was made by the defendant

for a new trial, mainly on the objection to the answer. The motion was denied. Lord

Ellenborough said, " It appears to me that this was not res inter alios acta, but inter

eosdem acta, and was not only evidence, but strong evidence against the defendant,

who stood in the same place by derivation of title and by legal obligation as Leathley ;

and Leathley, upon his oath, in a suit against him by the vicar, has declared that the

tithe is due to the rector, and not to the vicar ; and now that same person, in effect, is

deraigning the title of the rector in favor of the vicar. The reading of his answer,

therefore, operates as a contradiction to him." (Lady Dartmouth v. Roberts, 16

East, .544.) The other judges expressly concurred in the same view. See a similar

view of the question, a few years before, by the S. C. of N. Y. in Jackson, ex dem.

Grisvi'old v. Bard, stated infra. In a late case, Conkling, J., on deciding that such an

answer made by S., the tenant in fee, admitting a resulting trust in the land, was re-

ceivable to charge such trust upon the same land in the hands of the defendant, who

derived title from S., remarked :
" I understand it to be a settled rule, that the decla-

rations of a tenant in possession adverse to his title, and relative to facts which may
be proved by parol, are evidence, not only against himself, but also against those

claiming by subsequent conveyance under him." (In Bradstreet v. Huntington, U. S.

C. C. North. Dist. N. Y., May term, 1834, Pamphlet, p. 21.) That an answer, made
by the grantor before the date of the deed, shall be evidence as an admission against

the grantee, though the answer was made at the suit of one totally disconnected with

the plaintiff in the suit wherein the answer is offered, was also held in Rees v. Law-
less, (4Litt. 218, 219.)

"Vv'e propose to consider and exemplify this doctrine, first in its application to real,

and secondly, lo personal property.

First, in its application to real estate.

1. The declavations of the ancestor are evidence against the heir. This was al-

lowed on a question of boundary. The ancestor's admissions, while in possession,

that the land was limitad to a certain line, were received against the heir in ejectment

by hira. (Jackson, ex detn. M'Donald, v. M'Call, 10 John. Rep. 377.) So on a bill
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filed against the heir to enforce the specific performance of a contract, alleged to have

been made by his ancestor, for a sale of the land, his admissions are receivable that

he made the contract. (Bassler v, Niesly, 2 Serg. & Rawle, 352, 351.) And the

admissions of the ancestor of the defendant's landlord were held evidence against the

defendant ; his landlord claiming as heir of that ancestor, and having as such, demised

to the defendant. (Morris' lessee v. Vanderen, 1 Dall. 61.) The declarations of the

ancestor were received against the heir, to show the contents of a deed, given by the

ancestor, conveying away the premises, the loss of the deed being first shown. (Al-

len's lessee v. Parish, 3 Kamm. Rep. 107, 111.) And, on a question whether the

plaintiff was bound by prescription to maintain a partition fence between himself and

the defendants, evidence was received in behalf of the latter without objection, that

66 years before, the ancestor, under whom the plaintiff claimed, then being owner of

the land, said that himself and his ancestors had always maintained the fence. (Bin-

ney v. The Proprietors, &c. of Hull, 3 Pick. 503, 4, 5.) On trial of a petition of free-

dom by negro, who claims emancipation, in right of and as under a free ancestor, the

declarations of the ancestor, as that the petitioner was a slave, are evidence against

him. (Walknp v. Pratt, 5 Har. & John. 51, 58.)

2. As between devisor and devisee. The latter claiming under the former, it would

seem to follow, that all those circumstances resting in parol, and usually examined on

viva voce testimony, calculated to invalidate the will, m.ight equally be shown by the

declarations of the devisor at any time. Among these are mental alienation, fraud,

duress, undue influence, &c. Yet it is not to be disguised, that there is a considerable

weight of authority limiting such evidence to a time anterior to or at the execution of

the will. If after, it is considered by several courts as contravening the statute reg-

ulating the solemnities required in the revocation of wills. A strong case for receiving

such evidence came before the supreme court of New York in 1806. In ejectment,

the lessors of the plaintiff claimed as heirs of K., and the defendant claimed under his

will. The plaintiff gave evidence tending strongly to show threats and duress in ob-

taining the will by the defendant, K.'s second wife, and offered to follow this up with

the testator's declarations, some of them made in extremis, that threats and duress

had been exerted upon him, by means of which the will was obtained. Held by three

judges against two, that the evidence was inadmissible. (Jackson, ex dem. Coe et a!.

V. Kniffen, 2 John. Rep. 31.) Thompson, J., delivered the leading opinion ; and

which doubtless contains the only argument upon which the decision can be rested.

" It could not," says the learned Judge, "if placed in the strongest possible terms, amount

to a revocation, without a direct violation of the statute, which declares that no will

(of land) shall be revoked or altered, except by writing, executed with all the requi-

sites of a will, or by cancelling the same. If these declarations were not to operate,

as a revocation, I am at a loss to see in what manner they could affect the will. To say

that they were proper, in order to show that the instrument in question was not duly

executed by reason of its having been signed under duress, is assuming the very point

which was to be proved." Kent, C. J., and Livingston, J., concurred ; the latter ad-
dressing hhnself mainly to the point, that the declarations being in arliculo mortis,
could add notliing to the argument for their admissibility. Spencer and T cm pkins
Js., dissented

; and their reasoning is very strong, both upon principle and authority.
It is clear, as they uisist, that the will was ambulatory till death ; and the defendant
had no vested right to be overreached by the proposed declaration. She claimed
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under the testator ; and Vvithin almost all the cases, was bound to abide his declara-

tions. Waiving the inquiry whether the declaration was admissible, as being made
in extremis^ the rule that I am hable to be affected by the declaration of one who
conveys to me, made before my right vests, is at this day sustained by a force of au-

thority not to be resisted. The argument advanced that the declaration was in the

nature of testimony to estabUsh a revocation, and so would violate the statute of

frauds, would preclude all evidence of duress or undue influence, which is certainly

a very common head of objection against wills. The objection that such evidence

contravenes the statute of frauds, would apply equally to a deed of lands. Yet can

it be doubted that a grantor, declaring before the title to the land passes by his deed,

that he shall convey, but it is to save his life, threatened by the grantee, would be

evidence to affect the latter ? You cannot, by parol, contradict a bond or mortgage,

ye : your declaration that your bond or mortgage was given on a usurious considera-

tion, would be a most fatal one for your subsequent assignee. If the fact of duress

or undue influence be proveable, then eveiy kind of proof adapted to its estabUsh-

ment is competent, and goes for what it is worth. Such an objection was not even

thought of in Nelson v. Oldfield, 2 Vern. 76. And see Reel's es'r v. Reel, and

Howell V. Barden, infra. Declarations strikingly similar were once received and

acted upon in Pennsylvania, in aid of other proof to establish the mental imbecility

of the testator, and to show that tliis was wrought upon by his wife and father-in-

law. " The declaration of the testator," says Duncan, J., " that his wife and father

plagued liim to go to Lebanon ; that they wanted him to give her all, or he would

have no rest ; that he did not want to go to Lebanon ; this would be evidence of a

weak mind, operated upon by excessive and undue importunity. It forms no objec-

tion to it, that these murmurs of a weak mind were made in the absence of the de-

visee. We should be surprised to hear that they were made in the presence of that

devisee, an importunate and teazing wife." (Rambler v. Tryon, 7 Serg. & Rawle,

90, 93, 4.) The declarations of a testator are also receivable to support or repel the

presvimption that a will executed by him, but not found at his death, had been de-

stroyed by him animo revncandi. (Betts v. Jackson, ex dem. Brown, 6 Wend. 173,

on error, per Walworth, C.) Such declarations, however, are not incompatible with

Jackson v. Kniffin, svipra. In Rambler v. Tryon, they were evidently admissible, as

a part of the res gestse, to shov/ the state of the testator's mind ; and in Betts v.

Jackson, as develoJDing an intent from the actual or apparent destruction of the will.

And such declarations have been received upon this distinction in other cases. Thus,

where the testratrix had devised the greater share of her property away from her

relations and friends, to the Hadlyme Presbyterian Society, in order to show impor-

tunity and undue influence, her declarations, made about the time of executing the

vail, (whether before or after did not appear,) were given in evidence ; viz. that the

Hadlyme Society, or the presbyterians, were about her as thick as bees, to get her

property ; and held that these declarations, might be received between them and the

heirs, as evidence to show her state of mind, as sane or insane, but not of the facts

stated. (Comstock v. Hadlyme, 8 Conn. Rep. 254, A. D. 1830.) In another case,

to show that the testator was fraudulently prevented from revoking his will, his de-

clarations to that effect were oftered in two classes : 1 . Those made before and at

the time of making the will, and immediately afterwards ; 2. Others made after-

wards, at several times during the seven last years of his life. Story, J. Those
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" made before and at the execution" are admissible ; and so those " made after, if so

near the execution as to be considered a part of the res gestee, or necessarily con-

nected -with it. But I shall not admit any other subsequent declarations, because

they are of the nature of hearsay, and have never been held admissible in atiy case

within my recollection." (Smith v. Fenner, 1 Gallison, 170, 1. 2, A. D. 1812.) In

another case, Washington and Pennington Js., repudiated evidence to sustain the

capacity of the testator, that his declarations had often expressed an intention to dis-

pose of his property according to the will. This was offered to infer that a smaller

grade of memory would be required at the time, if the disposition was consistent

v/ith a previous and long settled purpose. Washington, J., said, if the testimony

were received at all, the other party might show opposing declarations ; and " thus

a door would be opened to an inquiry in no respect pertinent to the main subject of

investigation, but mischievously calculated to perplex and mislead the jury." He
admitted that such evidence had been given in cases read by counsel ; but it was

without objection. (Den, ex dem. Stevens v. Van Cleve, 4 Wash. C. C. Rep. 262,

265, 6, A. D. 1S22.) The difficulty seems to lie in acting upon the distinction be-

tween declarations going to develop the operations of the mind, and those containing

merely the assertion of a distinct fact. The former are admissible ; the latter not.

The doctrine was much considered in a recent case, where the will, executed by a

man of competent understanding, was sought to be impeached by his declarations

made before and after its execution, that he intended differently, but was importuned

by his wife ; and that the will was made through much importunity and fear of vio-

lence from her. These declarations being received in evidence, came up on error

brought. None of the above cases were cited, except Nelson v. Oldfield ; but the

judgment below v/as reversed, on the ground that it was against the spirit of the

statute of revocations. (Moritz v. Brough, 16 Serg. & Rawle, 403, A. D. 1827.)

This subject has also recently been somewhat examined by the C. P. in England,

(A. D. 1829.) In a writ of entry, the demandants claimed as heirs, and the de-

fendant, as devisee of H. S. The demandants gave evidence to show that the will,

at the time, was executed in presence of only two witnesses, three being necessary

;

and that another was fraudulently added after the devisor's death. This was an-

swered by proving the high character of the attorney who drew and witnessed the

will. The demandants then offered to show the devisor's written declarations, that

the defendant should not have his property ; and had got him to sign a will v/hich

was not worth a I'arthing. Held inadmissible, as contravening the spirit of the

statute of wills. (Provis v. Reed, 5 Bing. 435.) It is proper to say of Comstock

V. Hadlyme, supra, which was decided by the supreme court of Connecticut, with

all the other cases above cited before them, that some general expressions fell from

the court to restrict this kind of evidence Avithin narrower limits than the case itself

reqviired, and probably than that learned court would itself deem necessary, on a
question directly before' them. As to declarations of a testator cotemporaneous
with his will, to create a trust in the devisee, see 1 Watts' Rep. 163.

Such has been the course of decision against this sort of evinence. In 1821. fifteen

years after Jackson, ex dem. Coe, v. Kniffen, and nine years after Smith v. Fenner,
the question involved in these cases was presented to the supreme court of North
Carohna, who expressly adopted the opinions of Spencer and Tompldns, Js. in the

first case, thus repudiating the decisions of both the supreme court of New York,
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and Judge Story. Both these cases were before them, appear to have been some

time in the hands of counsel, and were followed by the judge at nisi prius. At the

bar great research and high forensic talent were exliibited in the discussion, both

upon principle and authority, the main ground for the evidence being the admitted

one of which we are treating, that declarations made by the owner follow from liim

to all who claim under him, along with descents, devises or sales. The evidence

proposed was of repeated declarations made after the execution of the will, and con-

sisted in stating its contents to be materially and utterly different from what they

were. They were offered in connection with conflicting testimony upon the point of

testamentary capacity. The evidence was resisted as in New York, among other

arguments, on the ground that it would violate the spirit of the North Carolina sta-

tute of revocations, which also required certain specified solemnities. On both sides,

the English authorities then extant were fully cited and applied. On the whole the

arguments were learned and useful, and must have saved the judges great labor

upon this vexed controversy. The conclusion of the court is strongly expressed

:

" To reject the declarations of the only person having a vested interest, and who

was interested to declare the truth, whose fiat gave existence to the will, and whose

fiat could destroy, and in doing the one or the other, could interfere with the rights

of no one, involves almost an absurdity ; and (with due deference to the opinions of

those who have decided the contrary, we say) not upon the ground of their being

part of the res gestte, for whether they accompany an a,ct or not, whether made

long before or long after making the will, is entirely immaterial as to their compe-

tency. Those circumstances only go to their weight or credit, with the tribunal

which is to try the fact." After a further examination of the question, they add,

'• for these reasons, and those given by Judge Spencer, who, together v/ith Judge

Tompkins, dissented from the opinion of the court, and because of the doubt which

rested for some time on Judge Livingston's mind, we think we are bound to disregard

the opinion of a majority of the court in 2 John. 31, and also the case in 1 Gall. 170."

(Reel's ex'rs v. Reel, 1 Hawks, 247, 268, 9.) Again, in 1832, on trial of an issue

of devisavit vel non. Judge Martin, at nisi prius, rejected the testator's declarations,

made after the execution of the will, and tending to show that it was obtained by

fraud and undue influence of the principal legatee. On moving for a new trial, the

question was treated as open and unconcluded by Reel v. Reel, because there the tes-

tator died before the N. C. statute of revocations passed, which was not till 1819.

The statute being before the former decision, though after the will, was a distinction

not adverted to. Provis v. Reed, (which we stated above,) was now cited by

counsel, in addition to Jackson v. Knifien, and Smith v. Fenner, as an authority for

excluding the proof The court declared that they had " deliberately considered the

question anew ;" and concluded that the object of the statute is an act of revocation,

going " wholly to change the mind of the testator, and not to the original want of

the animus dis-ponendiP The proof offered was relevant to the latter point. The
objection that it may mislead the mind of the jury, is applicable to aU evidence sub-

mitted to them, especially if it be competent for one purpose and not for another.

There is no instance in which the legitimate and illegitimate purposes of introducing

evidence are more distinct or more obvious to a common understanding, than the one

before us. The one is to determine whether a will was made, and fairly made : the

other, whether the operation of such an instrument, not destroyed, has been recalled.
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The court inquire as to the application and force of Provis v. Reed, and insist that

the statute, in leaving great latitude of evidence upon the point of original testamen-

tary capacity, adopts the only practicable legislation which the nature of the subject

admits ; and they demonstrate the general safety there is in receiving such evidence,

by presenting the ordinary tests of its strength or fallacy. We refer particularly to

the perspicuous and masterly opinion of RufRn, J. with whom Henderson, C. J. con-

curred in more general terms. Both adhered to the opinion in Reel v. Reel. Daniel,

J. dissented, mainly on the three authorities of Jackson v. Kniffen, Smith v. Fenner,

and Provis v. Reed. (Howell v. Barden, 3 Dev. 442, 444 to 451.) A direct act of

revocation, and avowedly such, of course cannot be by parol. (Allen v. Huff, 1

Yerg. 404.) "

3. The declarations of the grantor, bargainor, vendor, &c., of real estate, such

declarations being made at any time before the act of granting, bargaining, vending,

&c., are admissible against the immediate grantee, bargainee, vendee, &c., and all

who claim more remotely under the same title. This has been holden of the grant-

or's declarations tending to show that the deed was a fraud upon creditors
;
(Bridge

v. Eggleston, 14 Mass. Rep. 245 ;) such as that he expected to be ruined, thought

it best to pay as few of his debts as possible, and intimating an intention to submit to

imprisonment, (p. 246, 249.) So the admission of the debtor's grantee in possession,

that he himself purchased \n\h a view to defraud creditors, was received against

his grantee, the admissions being made before the date of the last deed. (Norton v.

Pettibone, 7 Conn. Rep. 319.) And per Daggett. J. :
" That such declarations so

made, are admissible, I had supposed to have been too long and too well settled to

be doubted. It has been so ruled more than twenty times within the last forty years.

Declarations of a person while in possession of the premises, against his title, are

always admissible, not only against him, but against those who claim under him."

(p. 323.) And see per Gould, J., 2 Conn. Rep. 472, 3; per BuUer, J. in Davis v.

Pierce, 2 T. R. 55
;
per Richardson, C. J. in Downs v. Lyman, 3 N. H. Rep. 487

;

per Rogers, J. in Reed v. Dickey, 1 Watts' Rep. 154 ; and per Savage, C. J. in

Jackson, ex dem. Titus,, v. Myers, 11 Wend. 536. In ejectment, the defendant

claimed the locus in quo under S., who claimed under a deed of the same premises

from D., which the lessor of the plaintiff insisted was antedated in order to overreach

his mortgage of the same premises against D. On the trial, the plaintiff was al-

lowed to prove S.'s admissions made before he sold, and while he was in possession,

that his deed had been antedated ; and other expressions tending to show that.

This was allowed, though it was objected that they were the unsworn declara-

tions of a third person. The court said, on motion for a new trial :
" These de-

clarations would have been good against S., and are also competent evidence

against all who claim under him. This principle has been repeatedly recognized

both in our own and the EngUsh courts." (Jackson, ex dem. Griswold, v. Bard, 4

John. Rep. 230.) So a confession by the grantor that his warrant and survey did

not cover the land in question, made before he conveyed, was received against the

grantee. (Weidtnan v. Kolir, 4 Serg. & Rawle, 174 ) So, where in an action for

obstructing water by a dam, the defendant, who obtained his title from Carr, who built

the dam, set up an adverse possession for 15 years, (the Conn. St. of limitations,) as

his defence, the plaintiff was allowed to show the declaration of Carr, before he con-

veyed, that his holding was not adverse. (Betts v. Davenport, 3 Conn. Rep. 286.)
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So the plaintiff in ejectment was allowed to prove that the defendant's grantor, before

he conveyed, showed a certain maple tree as his place of beginning. (Townsend v.

Johnson, 2 Peiiningt. Rep. 706.) At nisi prius, in ejectnrjent, the defendant claimed

by a deed from Hughey. A serious question was made upon the evidence, whether

this deed had ever been delivered to the defendant ; and, among other evidence, the

plaintiff offered to prove that Hughey acknowledged, before he conveyed to the

defendant, that he had not paid the purchase money ; and had no title. Judge Hall

rejected the evidence, because it would affect a third person. But the reporter thought

this a hasty decision. He says, "An admission made relative to the land in question,

by one who afterwards sells to another, is certainly as much evidence against the

purchaser as it was against the vendor before the sale. Otherwise the person who

was entitled to the evidence (which might be decisive evidence too) might be wholly

deprived of it by the alienation of the owner." He puts several instances by way of

illustration. He says, " Nothing is more common in our practice, than to give

evidence (with respect to the extent of boundaries) of what the former owner said, if it

operates against him." (Clark v. Arnold, 2 Hayw. 287, 8.) Accordingly, where, in

ejectment, in the lessors of the plaintiff claimed under Van Schaick, and a person

under whom the defendant claimed, through a number ofsuccessive purchasers bv deed

in fee, had acknowledged, while in possession, and before he had conveyed, that he

held by lease from Van Schaick, the court said that the defendant, was as much

affected by the acts and acknowledgments of his predecessors, as if they were his

own ; and the acknowledgment was received as avaiiable against him in that view.

(Jackson, ex dem. Van Schaick, v. Davis, 5 Cowen's Rep. 123, 129. And see

Simmonds v. Parsons, 1 Bail. Rep. 62.) So where the person under whom the

defendant claimed had acknowledged that he went into possession under the lessors

of the plaintiff; (Jackson, ex dem. Van Duzen, v. Scissam, 3 John Rep. 499 ;) or

admitted the plaintiff's title; and requested leave to remain. (Andrews' lessee v.

Fleming, 2 Dall. 93.) In chancery a bill was filed by a cestui que trust to set aside a

sale of his lands by his trustee to one Godman, who took a deed, as was alleged, for

his, the trustee's benefit. He afterwards conveyed to the trustee. Held that God-

man's declarations that he purchased for the trustee's benefit, made before the deed

was executed from Godman to the trustee, were admissible against the latter. The

court say, by Buchanan, J. the declarations would have been good against him (God-

man) "as admissions respecting his title, and are competent evidence against those

claiming under him, who stand in his place, and hold the land subject to any imperfec-

tion of title which attended it in his hands." (Dorsey v. Dorsey, 3 Harr. & John.

Rep. 410, 426.) In a late case, the declaration of one holding the legal estate by a

deed in fee, that he was in truth a mere trustee for another, who had paid the pur-

chase money, the declaration being made before such holder of the legal estate had

conveyed to a third, was offered in evidence against his grantee, the legal owner

being in full life and capable of being examined as a witness, and within the reach of

process. The question was very fully discussed whether he must not be produced,

and sworn ; but held not ; that his declarations were admissible, on the general prin-

ciple that the admissions of the grantor are equally admissible against the grantee as

they would be against himself. (Gibblehouse v. Strong, 3 Rawle, 437. And see

M'Pheake v. Hutchinson, 5 Serg. & Rawle, 295.) See also Sims v. Meachum, 1

Bail. Rep, 101, and Patton v. Goldsborough, 9 Serg. & Rawle, 47, 53, 54, 55. So
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recitals in a deed to A., are evidence against a subsequent purchaser from A.'s

grantor. (Carver v. Jackson, ex dem. Astor, 4 Pet. 1. Crane v. Morris' lessee, 6 id.

598.) The declarations of a landlord, while in possession, are evidence against his

tenant who comes in after the declarations made. (Jackson, ex dem. Titus, v. Myers,

11 Wend. 533, 536.) And so if before, it appearing that the landlord had placed him

under a bond of indemnity against the claim of a third person. (Marley v. Rogers, 5

Yerg. 217, 220.)

It is sometimes a matter of nicety to determine whether the declarant and the party

shall be said to hold the relation of predecessorand successor, so as to make the ad-

missions of the former evidence against the latter. This difficulty has arisen mainly

under the registry acts. In a writ of entry for White farm, both parties claiming under

a deed from S., the deed by which the demandant claimed being the oldest, but not

recorded. The tenant, (defendant,) however, purchased with actual notice of the first

deed. This being shown, and that tlie grantor had fraudulently obtained and sup-

pressed the first deed, held that his declarations were admissible to prove its existence

and contents, as coming from one under whom the tenant claimed. (Davis v.

Spooner, 3 Pick. 284.) In ejectment, the plaintiff claimed the locus in quo under G.,

by deed, in which G. acknowledged payment of the consideration in the usual form.

Before this, G. had given V, a mortgage of the same premises ; but it was not regis-

tered when G. conveyed, nor had his grantee any notice. It being material to show

that G.'s grantee paid the full consideration, held that the acknowledgment in the

deed was evidence of this in favor of G.'s grantee, and all claiming under him, and

that too, as against V., the holder of the unregistered mortgage. (Jackson, ex dem.

Rounds, V. M'Chestney, 7 Cowen's Rep. 3R0.) Minor and Wright each had a sepa-

rate mortgage from the same mortgagor on the same premises, Minor's being recorded

a few minutes before Wright's. Minor then admitted in writing that this was a mis-

take, and that neither mortgage had preference. Then the plaintiff acquired Minor's

interest. Held that Minor's admission was evidence against the plaintiff. (Beers v.

Hawley, 2 Conn. R. 467.)

To warrant an exclusion of these declarations as evidence against the successor,

the transfer must appear to have been complete before they were made ; and ac-

cordingly, though the declarations were made after the dale and signing of the deed

yet, being before the grantee's acceptance of it, they were received to affect him

with fraud against creditors. (Denton v. Perry, 5 Verm. Rep. 382.)

In Louisiana the vendor's^ admissions are received, even after the sale is fully con-

summated, to affect him with the fraud, though it is held they shall not be extended to

show fraud in the vendee. The courts proceed on the ground that an intention to de-

fraud must be fixed on both, in order to make out such a case as shall nullify the trans-

fer, and that the vendor's declarations are pertinent to the scienter or intention in him-

self, though not in the purchaser ; or, as Porter, J. expresses it, " the acts and declar-

ations of the first are surely as good and as high evidence as any other that can be

given, to prove fraud in him. They are of course not sufficient to show that the ven-

dee acted from the same motive. (CTuidry v. Grivot, 2 Mart. Lou. Rep. N. S. 13,

15, A. D. 1823.) The same learned court which made this decision had several

years before, rejected an offer to prove such declarations of the debtor, even to show

that he was in debt and insolvent. And they would not allow tMs, though the ven-

dor had remained in possession of the property, up to the time of the declarations 3

Vol. 1. 35
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thus being more strict, as we shall see by Willies v. Farley, and other cases cited

infra, than even the English or other American courts, (Highlander v. Fluke, 5

Mart. Lou. R. 1st series, 442, 449, A. D. 1S12.) The court thus apparently stand-

ing in conflict with itself, on a similar question afterwards coming before them, in

1824, the year after the decision in Guidry v. Grivot, and the case of Highlander v.

Fluke being cited, Martin, J. delivering the opinion of the court, remarked, that what

was said in the latter case must be taken with the qualification that the debtor's ad-

missions of insolvency were not to be taken as showing fraud in his vendee ; not as

denying that they were receivable to prove fraud in the vendor who made them.

The case of 1S24 was a suit by the vendee of land, against a purchaser under a

sherifi^'s sale upon a fi. fa. against the vendor. The defendant set up the common

defence of fraud against creditors, in the first sale ; and the acts and declarations of

the vendors, after sale, were received against the plaintiff. The court said, " There

cannot be fraud in the vendee, unless there be fraud in the vendor. The defendants

have, therefore, to establish the fraud of the latter. For this purpose they gave

evidence of the vendor's continued possession and contract of the premises, his hiring

and selling part of the property conveyed ; liis acting and holding himself out as the

real owner of the premises. Fraud is seldom estabhshed by direct evidence. The
proof of it, in most casef?, results from numerous grave and concordant presumptions.

For this purpose, the conduct of one of the parties and his declarations are part

rerum gestarum ; all proper evidence to estabhsh fraud in him. They are not, how-

ever, evidence of fraud in the vendee. The existence of creditors to be defrauded

may, and in many cases must be established by the admission of the vendor, or by

judgments obtained against him, which are prima facie, though not conclusive evi-

dence against the vendee." (Martin v. Reeves, 3 Mart. Lou. Rep. N. S. 22.) These

cases in Louisiana should be considered in connection with Willies v. Farley and

others, cited infra. The Louisiana cases are given here, because they mainly relate

to fraudulent sales of real estate. But two of them (Highlander v. Fluke and

Martin v. Reeves) present the very case in which such declarations are receivable

by the other courts as evidence directly against both vendor and vendee. That is

to say, they are plain cases of possession by the vendor after sale, and up to the

time when his declarations were made. These declarations are thus adducible as a

part of the res gesta?, as Martin, J. himself remarks in the decision of 1824. How
it may have been with Guidry v. Grivot, in respect to the vendor's possession, the

case does not state. If there was none, it certainly goes farther agamst the vendee

than any other adjudication. If fraud in the vendor were essential, as Porter, J.

observes, to avoid the conveyance, the vendee stands protected until that fact is

proved ; as completely so as if nothing were made out. He cannot be touched, ex-

cept by the declarations of a third person, who cares nothing for his rights. That
person may come into court, and, without oath, admit a fact which takes away the

vendee's farm. But, with deference, is it not a confounding of distinctions, to call

such a declaration proof even of intention in the vendor ? A concurrence of inten-

tion on his part would be equally necessary to make out the sale. Would it there-

fore be competent tor him to declare that he had sold ? If such ex post facto declar-

ations be admissible, two concurrinff admissions of vendor and vendee would be suf-

ficient to overreach the rights of creditors or any third persons. In Watson v,

Williams, (1 Harp. Rep. 447,) the defendant offered a letter from one Smith, ad-
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mitting a sale ; but the judge said Smith might as well have been brought into open
court, to sign certificates, as the exigencies of the defence might require. (1 Harp.

450 ; and see Robertson v. Crocket, 1 Yerg. 203.) To hold the contrary would
seem to be the substituting a naked declaration for the fact which it declares to have

exi sted. It may as well be false in stating a previous intention, as in stating any

other particular fact. It is not made before the sale, so as to affect the vendee un-

der the notion of priidty ; nor at the sale, nor during possession, so as to make a part

of the res gestae ; nor do we perceive how it can be taken from the category of mere

naked hearsay.

Another distinction has recently been held in favor of creditors ; that the recital

in a post-nuptial settlement, setting forth the consideration of the deed, though evi-

dence against others claiming under the settler, is not so against a creditor of the

settler contesting the fairness and vahdity of the deed. (Blow v. Maynard, 2 Leigh

29.) See also Dwight v. Brown, 9 Conn. Rep. 83.

That the declarations of the grantor remaining in possession at the time, even

though after sale, are evidence against his vendee, especially to establish fraud in

favor 'jf creditors, we shall see infra, in connection with the same rule as applied to

personal property. Before such declarations can be received, however, it must ap-

pear distinctly that the declarant is an occupier at the time. (Den, ex dem. Pickett

V. Pickett, 3 Dev. 6.)

Very few cases conflict with the general doctrine which we have been consider-

ing. In one it was held that the admission of usury by a mortgagee, though made
before assignment, should not affect the assignee ; but the point passed very has-

tily, and has evidently been since given up by the court who decided it, as will be

seen by several decisions supra. (Appleton v. Boyd, 7 Massachusetts Reports,

131.) And see Brindle v. M'llvane, 10 Sergeant & Rawle, 282, 284, and Scott v.

Coleman, 5 Littel's Reports, 349, that the admissions of the assignor before assign-

ment shall bind the assignee ; and post, in these notes, that an admission, even after

assignment, will affect the assignee, if made before notice to the debtor, and, by
some strong authorites, even after notice. Clarke v. Waite, (12 Massachusetts

Reports, 439,) which semb. denies admissions even before the deed, to affect the

grantee, was reconsidered and qualified in 14 Mass. Rep. 251. In ejectment, the

plaintiff claimed that a mortgage given to the defendant by his father was a fraud

on creditors, because the father was not indebted to his son. Held that the declara-

tions of the father, though before the mortgage given, that he was a debtor, were

inadmissible evidence for the mortgagee, though such declarations, at the time of a

settlement and striking a balance between them, would be admissible as a part of the

res gestae. The plaintiff" claimed by an attachment against the father and a sale of the

premises in question, both being subsequent to the mortgage. (Cook v. Swan, 5 Conn.

Rep. 140.) Here, both claiming under the father and the plaintiff by a junior title, the

case, in order to be consistent with other authorities, should have received any of the

father's declarations made before the attachment levied. In another case, the credi-

tors of an insolvent offered to impeach his deed to the defendant, on the ground that

just before the execution of the deed, the insolvent had proposed to another to make
a fraudulent conveyance of the same premises to liim, who directed the insolvent to

apply to the defendant. This was rejected as being res inter alios acta. (Beach v.

Catlin, 4 Day, 284.) The learned reader will perceive, that according to acknow-
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ledo-ed authority, even in the courts of the same state where this case was decided,

the declaration was res inter eosdem acta. In ejectment, the plaintiffs and deiiend-

ants hoth claimed under Anna French, a feme covert ; the former as heirs, the latter

under a deed executed by her and her husband. The plaintiffs offered to prove, by

repeated declarations of hers, both before and after the execiition of the deed, but

wliich were made in the absence of her husband, that she was coerced to execute by

the threats and mal-treatment of her husband. The court say, " it has been uni-

formly decided that the declarations of the grantor, made when the grantee is not

present, prior or subsequent to the execution of the deed, cannot be admitted in evi-

dence to invalidate the deed." (Barrett v. French, 1 Conn. Rep. 3.54, 365.) This

was in 1815. A judge of the same court, fourteen years after, we have seen supra,

in Norton v. Pettibone, on Barret v. French, and some other of the above cases

being cited to him, spoke of the opposite rule as too well settled to admit of question.

It -wdll be seen, before we get through with real and personal property, that he was

more than borne out in saying the contrary had been ruled twenty times witliin the

last forty years.

The following case is treated as an exception to the rule. In an action of debt, to

recover the statute penalty for maintenance in buying land of D. and his wife, while

they were out of possession, it Avas held that their admissions, that they were so out

of possession, though made before sale to the defendant, they being alive and capable

of being produced, were inadmissible. The court admitted the rule, that the con-

fessions of a man are evidence in many cases against those who claim tinder him,

but thought tills case did not come within the rule. (Nichols v. Hotchkiss, 2 Day,

121.) But quere. For their admission of claimer or disclaimer before the sale,

might form a material ingredient in the question of possession. The admission seems,

therefore, to have been a jjart of the res gestae.

All the cases agree that declarations, made by the person under whom the party

claims, after the declarant has departed with Ins right, are vitterly inadmissible to

affect any one claiming vmder him. (Gray v. Harrison, 2 Hayw. 292. Weidman

V. Kohr, 4 Serg. & Rawle, 174. Patton v. Goldsborough, 9 Serg. & Rawle, 47, 53,

4, 5. Jackson, ex dem. Watson, v. Cris, 11 John. Rep. 437. Chess v. Chess, 1

Pennsylv. Rep. 32.) Thus declarations by the grantor, that he had not made the

deed, were rejected. (Bartlett v. Delprat, 4 Mass. Rep. 702.) So the admission of

a mortgagor that the money is unpaid, made after he has assigned the equity of re-

demption, cannot be received against the assignee
;
(Copp v. Upham, 3 N. H. Rep.

159 ;) nor the admissions of the grantor that he had not taken the incipient steps

necessary to liis title, the admissions being after he had conveyed to the grantee
;

(Packer's lessee v. Gonsalus, 1 Serg. & Rawle, 526, 536, 539 ;) nor to show in what

character the grantor held the land; (Brindle v. M'llvaine, 9 Serg. & Rawle, 74,

77 ;) nor to show fraud in the deed as to creditors
;
(Alexander v. Gould, 1 Mass.

Rep. 165 ; Clarke v. Waite, 12 id. 439 ; Phoenix v. Ingraham's assignees, 5 John.

Rep. 412, 415, 426 ;) even though they be sworn admissions in answer to a bill in

chancery
;
(Doyle v. Sleeper, 1 Dana's Rep. 531.) The propriety of the testimony

depends upon two matters ; first, that the declarations v/ere made while the decla-

rant has an interest ; and secondly, that the party to be affected claims under him.

(Per Rogers, J. in Reed v. Dickey, 1 Watts' Rep. 152, 154.) Even if it be doubt-

ful whether the declaration was before or after the deed, they cannot be received.
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(Stockett V. Watkins' adm'rs, 2 Gill & Jolm. 326, 343, 4.) An exception is, as in

case of a will supra, where the subsequent declarations are resorted to purely as in-

dicative of the sanity or insanity of the grantor, the grant being impeached on the

ground of insanity. Here, the declarations being relevant, though after the deed,

may be received. (Chess v. Chess, 1 Penn. Rep. 32.)

Secondly/. The same rule -n^hich we have considered in its application to real

estate extends to personal property, whether in possession or in action. The admis-

sions or declarations of the assignor, vendor or holder of personal property, made

before the sale, assignment or other departure wath his interest, are evidence against

his vendee, assignee, or other persons claiming under him, immediately or remotely,

either by act and operation of law, or by the acts of the parties. And his declara-

tions, with regard to his rights and liabilities, are, in like manner, evidence against

any one coming, after such declarations made, into his place, or representing him in

respect to such rights and liabilities.

1. By act and operation of law. The defendant claimed the goods by his mar-

riage with N. In trover for goods, the plaintiff was allowed to prove that, before

the marriage, N. admitted the goods belonged to him, the plaintiff. This was re-

ceived against the defendant, on the express ground that he claimed the goods under

N. (Waring v. Warren, 1 John. Rep.^340.) The admission was assimilated by

Spencer, J. to one made by the vendor of real estate, which might be used against

the vendee in ejectment. So where the defendant attached goods, which had before

been attached by the plaintiff to satisfy a note given him by the debtor, the defend-

ant insisted that the note was given to defraud him and other creditors. Held,

that the debtor's admissions that the note was on a fair consideration, should be

received against the defendant. And in this case, on the construction of the sta-

tute which allowed the defence, such admissions were received, though made after

the defendant had commenced his suit by a levy. (Strong v. Wheeler, 5 Pick.

410.) So the acknowledgments of a bankrupt, made before he becomes such, are

evidence against his assignees. (Marks v. Barker, 1 Wash. C. C. Rep. 185, note

(a).) Rut in trover, by the sheriff, for goods of Churchill, against the defendant

who had distrained the same goods, the latter offering Churchill's admissions to prove

the demise upon which the defendant distrained, the sheriff objected ; and the court

allowed the objection, because Churchill was a competent witness. (Alexander v.

Mahon, 11 John. Rep. 185.) The case is defective, in not stating whether the

admission was made before or after the lev}'-, though the reasoning of the court cer-

tainly leaves it to be implied, that whether prior or subsequent would make no

difference. Kennedy, J., in speaking of this case. (Gibblehouse v. Strong, 3 Rawle,

451,) thinks the admission mxist have been made after the levy by which the sheriff's

rights attached ; and a majority of the court agree in repudiating the competency of

Churchill as any objection to the testimony. (Id. 438, 451.) According to this last

view of the case, in trover for goods, founded on an assignment of them to the

plaintiffs by one Judson in trust to pay the plaintiff's debt and others, the defendant

having attached them on the ground that Judson did not owe the plaintiff as he

pretended, and that the assignment was therefore fraudulent, to piove the debt entries

in Judson's shop book, made before the assignment, were received against the defend-

ant, he claiming under Judson by his attachment. And per Swift, Ch. J., (with whom
the other judges concurred,) " The shop book of Judson would have been proper evi-
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dence between the plaintiff and Judson to prove the state of their accounts ; and, of

course, was proper evidence in this action to show the indebtedness of Judson to the

plaintiff." (De Forest v. Bacon, 2 Conn. Rep. 633, 638.) It is observable that this

case of personal property is put on the same ground as Lady Dartmouth v. Roberts,

the case of vendor and vendee of real estate, mentioned at the beginning of this note.

Both assume as the premises, that the declaration would be evidence against the de-

clarant himself. It is then made to follow, that it is therefore so against the party

claimint^ in his right. In Lord Ellenborough's phiAse, the admission is res inter

eosdem acta. In neither case is it put on the ground that the declarant is dead or an

incompetent witness. The rights and liabilities of an executor are subject to be af-

fected by the declarations of his testators. (Cox v. Baird, 5 Greenl. 105.) And so are

those of the executor of an executor, by the declarations (e. g. the inventory) of the

first executor as to goods which he held, both as executor and guardian. (Green v.

Johnson, 3 Gill & John. 389.) Otherwise as to assets which he held as executor

merely ; for the last executor is in law the immediate representative of the first testa-

tor, and so cannot be said to claim under, or represent the second, in respect to the

rights or obligations of the first. (Knapp v. Hanford, 6 Conn. Rep. 170, 174, 5.)

And note. The law that the executor of an executor shall administer on the estate

of the first testator is now abolished inNew-york ; and letters of administration, cum

testamento annexo, are substituted. (2 R. S. 71, 72, ^ 17.) In assumpsit, for use and

occupation by an executor, his testator's admission that the defendant was to pay no

rent, and the reason, were received against the executor. (Cox v. Baird, 5 Greenl.

105.) And the acknowledgment of a debt, made by the debtor even after his arrest,

if before his escape, is evidence against the marshal in an action for the escape. (Per

Bailey, J. in Rogers v. Jones, 7 Barn. & Cress. 86.) So the admissions of an ab-

sconding debtor, made before suit brought, are evidence in favor of the garnishee, and

against the plaintiff, in a proceeding by foreign attachment. This is on the ground

that the plaintiff stands in the absconding debtor's right. (De Witt v. Baldwin, 1 Root,

138 ;) and, per Hosmer, Ch. J. in Enos v. Tuttle, 3 Conn. Rep. 250, the plaintiff, '' to

nse an expressive phrase, stands in his own shoes.'''' But the reverse of this is not

true. The declarations of the absconding debtor are not evidence for the plaintiff, for

the very reason that they are evidence against him. (Enos v. Tuttle, 3 Conn. Rep.

247, 250.) By the civil law, in case of an insolvent, neither his acts, writings, books,

Bor declarations, whether before or after his assignment, are evidence to prove a debt

due from him, either in a litigation between creditors, or between them and the assig-

nees. The reason is, because the law presumes fraud in every bankrupt, and that his

acts, writings, entries or declarations going to prove a debt, are done or made with

intention to give a fraudulent preference. (Menendez v. Larionda's Syndics, 3 Lou.

Rep. 707. The Planter's Bank v. Lanusse, 12 Mart. Lou. Rep. 157. Canfield v,

Maher, 4 Mart. Lou. Rep. N. S. 174.)

2. The same rule holds where the transfer is by the act of the parties. The more

usual and familiar instance is that of sale. In this case, such declarations of the ven-

dor, made before sale, as would be evidence against himself, are also admissible against

his vendee. And this, without regard to the question whether the vendor be a com-

petent witness, alive, capable of attending court, and within reach of a subpoena, or

not. The case is exactly in pari ratione with that of land, or other real estate. This

we have, in part, seen by Waring v. Warren, supra, decided by the supreme court of
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New- York. Let us pursue the argument from that case a little farther. The defen-

dant there claimed the goods as those of Mrs. Nocus, with whom he had intermarried.

She was his quasi vendor ; and the court below received her admissions, made before

the marriage, that the goods belonged to the plaintiff, but rejected her admissions made
after the marriage had been solemnized. Mr. Everston, arguing in support of that

distinction, says, " Mrs. Nocus had married Waring," (the defendant,) " who thus de-

rived title to the goods from her, and which he held adversely to Warren," (the plain-

tiff,) " from whom Mrs. Nocus derived her right. It is precisely the same as if the

action was against Mrs. Nocus." He then argues against the admission of her sub-

sequent declarations, and adds, "The declarations of a party holding adversely, are

never received to support the title under which he claims ; though they may be re-

ceived when against it." Spencer J. :
" In actions of ejectment, that rule is con-

stantly adopted." And when the whole court came to speak, they adopted the same
distinction. (I John. Rep. 342, 3.) We cite so far, to show the analogy between the

doctrine, as applied either to real or personal property. In the elaborate case of Gib-

blehouse v. Strong, (3 Rawie, 437,) none of the judges thought of making a distinction,

but although it was a question of ejectment, they drew their arguments mainly from

cases of the like declarations, as they affected the rights to personal property. There

David Johnson, before he sold the land, had acknowledged that though he had taken

a deed in his own name, E. J. had paid the purchase money, thus charging the land

with a resulting trust, in favor of E. J. David Johnson then conveyed ; and though

he was alive, and attainable as a witness, yet his declaration was admitted. The only

objection made was David Johnson being alive. The general rule, that the party

must abide the declarations of the person under whom he claims, was admitted ; but

it was insisted that if the person making the declarations were alive, this was an ex-

ception. Rogers, J., says, "I have examined all the cases, and I cannot perceive a

trace of any such exception. In most cases, it is true, the party was dead ; and this is

usually the case in fact ; for it is the declarations of an ancestor, that are most com-

monly offered in evidence. It has in no case, however, been made a subject of inquiry

whether the person was dead or alive, a competent witness, or otherwise ; and this

surely would have been the case, had any such qualification of the general rule existed.

The reason of the rule is at war whh the exception. The point falls within the well

established principle, that although a man's declarations are not evidence for him, they

are strong evidence against hi n. Suppose this declaration had been in writing, can

David Johnson, by a subsequent conveyance, prevent the party in whose favor the de-

clarations were made, from giving it in evidrnce against the party who claims under

him 1 And where is the difference between written or parol testimony, except in the

certainty ; and particularly incases t.f personal property^ which may pass by parol, and

to which the principle also applies V (id 438, 9.) Kennedy, J., said, the testimony

" is not of that character which, in a technical and legal sense, comes under the deno-

mination of hearsay. It comes under what is considered the declarations or admissions

of the party to the suit, or his privies ; that is, those under whom he claims ; in re-

spect to which the general rule of law is just as well settled that they shall be received

in evidence, as that hearsay shall not. The rule admitting the confessions or decla-

rations of the party, extends not only to the admission of them against himself, but

against all who claim or derive their title from him, in other words, between whom
and himself there is a pnmiy." And he considers the privity between vgador and
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vendee, assignor and assignee, &c. a^ within liie definitions of Cuke. (Co. Litt. 271

.

4 Rep. 123, 4.) The learned judge then proceeds to a commentary on Ivat v. Finch,

stated in the text, and upon which we are now annotating. There " the declarations

of Mrs. Watson, a former owner of the* propertj^ which consisted of three mares,

made by her while in possession of the mares, were held to be admissible evidance to

show that she had transferred and parted with her right to them. It is true that she

was dead, and, therefore, could not be produced as a witness ;
but, from the opinion

of the court, it is evident that that circumstance formed even no part of the ground

upon which her declarations were decided to be competent evidence. For the court

say, 'the admission supposed to have been made by Mrs. Watson, was against her

own interest, and had the action been between Mrs. Watson and the plaintiff, then her

acknowledgment that the property belonged to him might clearly have been given in

e\\Aex\ce,2ir\A. therefore it ought to have been received in that instance; because the

right of the lord of the manor depends upon her title.' The defendant, in this case,

claimed under her, as being the owner of the property, at the time of her death ; but

her declarations were held to be admissible evidence, to show that she had parted

with her right to it before." (3 Rawle, 446, 7.) We have just now (supra,) com-

pared the language of Lord Ellenborough and Swift, C. J. ; let us now connect them

with the views of the judges in the above cases of Ivat, v. Finch, Waring v. Warren,

and Gibblehouse v. Strong ; and we shall find ourselves justified in the remark we

have made, that the admissibility of these declarations, whether in respect to real or

personal property, stand in pari ratione. We may repeat, in respect to all of them,

they are not inter alios, but inter eosdem.

We now, therefore, shall proceed more directly to show with what degree of uni-

formity this rule has been acted upon, in respect to choses in possession. The defen-

dant purchased of the mortgagee of a slave. In detinue for the slave, the declaration

of the defendant's vendor, that the mortgage was paid in full, made before the sale,

(though nothing said of the vendor's death,) was held admissible against the vendee.

(Wallhol V. Johnson, 2 Call, 275, A. D. 1800.) In another case, the defendant claimed

a horse, by sale from Baley. In trover, the plainlifT claimed that Bailey had merely

hired the horse of him, and therefore could not make title to the defendant. Bailey

swore for the defendant, that he had got the horse of the plaintiif on exchange. And

the plaintiff was then allowed to show that before Bailey sold to the defendant, he had

admitted the hiring ; and this not only to contradict Bailey, but more especially as the

declaration of a vendor in possession, made before the sale, against the title. (John-

son V. Patterson, 2 Hawks, 183, 185, A. D. 1822.) In trover for a heifer purchased

by the plaintiff, of B., the court denied declarations of B. to affect the plaintiff, which

were made after the sale ; but those made before were received without objection.

(Woodruff V. Whittlesey, Kirby, 60.) In trover for slaves, the plaintiff claimed them

by bill of sale from D. of the 10th of April, 1812 ; but D. continued in possession foi

a long time after, and finally manumitted the slaves by a deed executed in 1821. The
defendant interfered, to assert their freedom, and for this the action was brought. The
plaintiff was allowed to prove that intermediate the date of the biil of sale and the

deed of manumission, V)., the vendor of the plaintiff, had often admitted the plaintiff's

right, under the bill of sale ; and this, though D. was alive. (Coale v. Harrington, 7

Harr. & John. 147.) See Sprigg v. Negro Presley, 3 Harr. & John. 493. The
plaintiff claiming slaves by purchase, from the son-in-law, as given by his father-in-
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law to him, the declarations of the latter, before parting with the slaves to the son-in-

law, that he did not intend them as a gift, were received in evidence against the plaintiff.

(Stewart v. Cheatam, 3 Serg. 60.) In detinue, for slaves, the plaintiffs claimed them

as a gift by the defendant to his daughter, at her marriage, in whose right they

claimed ; and the defendant was allowed to prove his own declaration, before his daugh-

ter's marriage, that he would never give any slaves to his after married daughters du-

ring his life. (Smith v. Montgomery's adni'rs, 5 Monroe, 502.) In a like action the

defendant purchased the slave of the father. In trover, by the daughter, she was al-

lowed to prove, that before the sale to the defendant, her father had, by a vi'riting, de-

clared that the slave was a present to the daughter, from her grand-father ; beside

having often admitted this by parol. The whole was objected to by the defendant, as

res inter alios acta ; but the court decided that it was admissible. They remark as to

the parol acknowledgments, that they were proper ; and the defendant claiming under

the father, was bound by his acts and ack-nowledgments before the sale. (Forsyth v.

Kreakbaum, 7 Monroe, 97, 100, A. D. 1828. And see Martin v. Curtis, 3 Mart. Lou.

Rep. N. S. 105.)

The rule as laid down in the case of Forsyth v. Kreakbaum, was very thoroughly

discussed by the supreme court of North Carolina, in 1819. The action was trover,

to recover the value of a negro, both parties claiming under one Hall, the plaintiff, by

a bill of sale, dated December, 15th, 1817, and the defendant by a like bill, dated the

5th of the same month. The plaintiff, to obtain priority over the bill of the 5ih, then

offered in evidence Hall's declarations made before that day, that he had in truth al-

ready sold the slave to the plaintiff; and that ihe sale was to be consummated between

them by a bill of sale on the 15th. Hall was in full life, and his attendance might

have been obtained by a subpoena. On this ground, he being a competent witness,

the testimony was objected to, and rejected at nisi prius. The verdict being for the

defendant, the plaintiff moved for a new trial on this as the sole ground of his applica-

tion. Henderson, J., delivered the opinion of the court. " The declarations or con-

fessions of the person making them, are evidence against such person, and all claiming

under him by a subsequent title ; and for the plainest reasons. Truth is the object of

all trials ; and a person interested to declare the contrary, is not supposed to make a.

statement less favorable to himself than the truth will warrant ; at least there is no

danger of overleaping the bounds of truth, as against the party making the declara-

tions. It is, therefore, evidence against nim ; and his subsequent purchaser stands in

his situation ; for he cannot better his title by transferring it to another, or thereby af-

fect the rights of those who have an interest in his confessions. But it is said that

the person whose declarations are offered is entirely disinterested, and within the pro-

cess of the court, and therefore should himself be sworn. There would be some weight

in this objection, if they were offered as the declarations of a disinterested individual,

in those cases where such declarations are admissible, to wit, in cases of pedigree and

boundary ; for then the declarations would be inadmissible, if the higher evidence, the

oath of the party, could be had. In all cases except those of pedigree and boundary,

the declarations of disinterested individuals are inadmissible ; for they are nothing but

hearsay. In this case, they are offered as coming from a privy in estate, and there-

fore, inlaw, from the party himself; for the privy completely represents him, so that

the question whether the person be now disinterested lo declare the truth, and is ame-

nable to the process of the court, does not affect the point now under consideration.

Vol. I. 36 *
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It is asked, why not swear him ? The answer is, the party likes his declarations better.

He may, from some motive, vary his statement; and the party offering this evidence

is alone to judge. It is true, if he be now disinterested, either party may, if he chose,

call him as a witness. The evidence was improperly rejected ; and the rule for a new?

trial must be made absolute." (Guy v. Hall, 3 Murph. 150, 1, 2.) We have had oc-

casion before, to notice how distinguished jurists have fallen, not only into the same

channels of thought, but almost of expression, on this subject. In Lady Dartmouth v.

Roberts, Lord Ellenborough considered the vendor and vendee of land so completely-

identical, as to say of the latter, when he denied the right which the former had ac-

knowledged, now that same person is, in effect, deraigning the title, &c. ; and in Guy

V. Hall, per Henderson, J., the declarations are offered as coming from a privy in es-

tate, and therefore, in laiu, from the party himself. The English courts have been,

for years, removing the difficulties which lie in the way of an unreserved application of

this doctrine. In Hart v. Horn, (3 Campb. 92 ) Heath, J., was of opinion that the

declarations of a person under whom the defendant made cognizance in replevin were

not evidence against him, and in favor of the plaintiff; and that case was said, argu-

endo by counsel, (7 Moore, 307.) to have been afterwards acted upon at nisi prius, in

Trinder v. Wilson. But in trover for a deed, which the defendant had received of

W. R., and held for his benefit, it was decided that W. R.'s declarations might be re-

ceived against the defendant. (Harrison v. Vallance, 7 Moore, 304 ; 1 Bing, 45, S.

C.) On Hart v. Horn being cited as contra. Park, J., said that case was a mere nisi

prius decision, and had never been considered as an authority, (id. 310 ) In Jack-

son, ex dem. Titus, v. Myers, (11 Wendell, 237,) Savage, C. J., refused to recognize

the objection that the vendor may be called, as a reason why his declarations are not

receivable to impeach his sale. "A party," says the C. J., " is not compelled to

call a party in interest, merely because he may do so."

The cases which have arisen upon this question in the Slate of New York, Hurd

V. West and others, will be considered infra, in connection with those in the same state,

relative to the admissibility of the declarations of the holders of bills and notes against

their endorsees.

Where a case of doubt is made by the evidence, whether the party has established

a gift, &c. to himself from the alleged donor, a party claiming adversely by a plain ar-

ticle of sale from the same donor may give evidence of the donors declarations calcu-

lated to negative the gift, though they be made subsequent to the time alleged, and

claimed by the donee as the true date of the gii'"t. It would be otherwise, if the gift

were clearly made out to have been at the time ; but so long as that remains open, the

declarations of the alleged donor shall be let in to oppose the gift. (Sims v. Saunders,

1 Harp. Rep. 374, A. D. 1824. M'Kane's ex'rs v. Bonner, 1 Bail. Rep. 113, 116.)

To affect a vendee, clearly shown to be such, the vendor's declarations must appear,

affirmatively, to have been made before the sale. (Bullard v. Billings, 2 Yerm. Rep.

309. 312)

But it will have been seen as part of the rule, that it must appear, before such decla-

rations of a vendor can be let in, that the party against whom they are offered does in

truth claim under him. And where the plaintiff claimed a negro, Jim, by possession,

the defendant would have made out a sale to himself by a letter form one Smith, ad-

mitting that he, Smith, had s<dd Jim to the defendant. But this was denied, inas-

much as the plaintiff had not deduced his title from Smith. The letter was written
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after the suit was brought ; and the court said Smith might as well have been brought

into open court, to sign certificates as the exigences of the defence might require suc-

cessive expedients. (Watson v. Williams, 1 Harp. Rep. 447, 449,450.)

It will also have been seen as implied in all the cases to which we have adverted,

that the same rule which receives these declarations of the vendor, donor, assignor,

&c. when made before the declarant has departed with his right, shuts them out, as

we noticed in respect to real estate, where they appear to have been made afterwards.

To this the cases are numerous, and almost every one of them, while standing to prove

that branch of the rule which operates exclusively, may be adduced as establishing

the first or inclusive clause. Otherwise the cases would stop by saying unqualifiedly,

the vendor's declarations are inadmissible. They do not say so; but almost everyone

of them give as the reason, that such declarations being made after the declarant has

parted with his interest, cannot operate ex post facto in the divestment of a right

which he himself has created, or at least a right over which he held no control and

could not touch at the time. (Phoenix v. The Assignees of Ingraham, 5 John. Rep.

412. Per Spencer, J., p. 426. Perry v. Smith, 4 Yerg. 323, 325. Elbank's ex'rs v.

Burt, 2 Hayvv. 330. Robinson's adm'rs v. Devone, id. 154. Arnold v Bell, 1 Hayw.

396, and 397, 8, note. Babb v, Clemson, 12 Serg. & Rawle, 328, 9. Dismukes v,

Musgrove, 8 Mart. Lou. Rep. N. S. 375. M'Kane's ex'rs v. Bonner, 1 Bail. Rep.

113, 115. Per Savage, C. J. in Sprague v. Kneeland, 12 Wend. 164. Woodruff" v.

Whittlesey, Kirby, 60. See also Wolf v. Carothers, 3 Serg. & Rawle, 240, 245, and

Whiting V. Johnson, 11 id. 328, 9.)

But to bring himself within the last clause of the rule, the vendee, donee, assignee,

&c, must see that the sale, gift, or assignment is consummated, and plainly so by a de-

livery of possession. Mere words or writings will not do ; and it has been repeat-

edly held, as we have before noticed, ante, note 166, and as will be seen in the sub-

sequent notes in the chapter, that a vendor or former owner remaining in possession

after a bargain and sale, or other transfer, absolute in its terms, will, where cre-

ditors are concerned, either be deemed such evidence of a conspiracy to affect their

rights, that the judge will let in the vendor's declarations as a co-conspirator, with the

person pretending to claim under him, and this too, where he is in colorably as a ser-

vant ; or at least it will be deemed such a connection with the property, as to warrant

the receipt of the declarations as a part of the res gestas. (Babb v. Clemson, 10 Serg.

& Rawle, 419, 426, 7 ; 12 id. 328, 9, 330, S. C. Willies v. Farley, 3 Carr. &
Payne, 395, Per Carr. and Green, J.'s in Clayton v. Anthony, 6 Rand. 285. Wil-

bur V. Stickland, 1 Rawle, 458. Martin v. Reeves, 3 Mart. Lou. Rep. N. S. 22, 24.

But see Talcott v. Wilcox, 9 Conn. Rep. 134 139.) But in these cases it should ap-

pear affirmatively that the possession continues in the vendor at the time of the decla-

rations before they can be received. (Doe, ex dem. Pickett v. Pickett, 3 Dev. 6.)

We considered the cases in Louisiana, to the last point, when speaking of the decla-

rations of the vendor of real property. See supra. To these we shall not again

recur particularly. Suffice it to say, they will be seen in the main practically to

agree with Willies v. Farley, and the corresponding cases just cited. We also

noticed the difficulty of going on any principle other than those recognized in these

last citations.

In one case, it was held that the declarations of the vendor, though made after sale

and delivery, were admissible against the vendee, if they accorded with his own
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declarations previously made. But this seems to have been the acknowledgment of

facts, which the vendee admitted he had full notice of from the vendor, at the time of

the purchase, and a mere repetition of such facts by the vendor. They appear to

have been undisputed by the parties, except as to their legal construction. (Hunter

V. Jones, 6 Rand. 541.)

2. As to choses in action. The admissions or declarations of the assignor of a

chose in action, made while he is the holder, are evidence against his assignee and all

claiming under him. With what qualifications these admissions are to be taken, when

made after assignment by a previous holder, will be very fully considered in the sub-

sequent notes. Vv'hen made before assignment, the rule is universal ; and the only

qualification lies in bills of exchange or promissory notes, which pass from the hands

of the declarant before due, to a bona fide holder in the course of trade.

Accordingly, on a feigned issue to try whether a judgment assigned to the plaintiff

was a valid lien on the debtor's land, the admissions of the assignor before he had

assigned, going to show that the judgment was paid, were received for the debtor,

(Kellogg V. Krauser, 14 Serg. & Rawle, 137, 141. Scott v. Coleman, 5 Litt. Rep.

349.) But we forbear to cite cases to a point so clearly settled in respect to all

choses in action, that the only doubt entertained and difference among the cases are,

whether such admissions shall not be received against the assignee even after the

assignment is made, and notice to the debtor. Upon this strongest possible case

against the assignor's admission, two such tribunals as the S. C. of New-York and

Connneclicut are directly at issue. The former holds that admissions after notice are

i!ot, the latter that they are still admissible. (Frear v. Evertson, 20 John. Rep. 142.

Bulkley v. Landon, 3 Conn. Rep. 76.) And see also Thomas' ex'x v. Denning, (3

ITar. & John. 242,) which is directly the reverse of Frear v. Evertson.

The same rule applies, wiih all its rigor, to admissions made by the holders of bills

of exchange and promissiory notes, which are overdue or dishonored in their hands,

or where the plaintiff is not an innocent holder in the fair course of trade. For, in

Shaw V. Broom, (4 Dowl. & Ryl. 730,) the court seem to concede that, in such a

case, the bill stands upon the footing of any other chose in action ; and that the

declarations of the endorser, though made even after endorsement, are evidence against

the endorsee. (Ry. & Mood. 213, note to Smith v. De Wruits.) Be that as it may,

the almost unbroken drift of the case is, that all admissions made before are admis-

sible. The declarant must, however, be the holder of the bill at the very time of the

declaration made. (Pocock v. Billing, 2 Bing. 260.) When this case of Pocock v.

Billing was on trial, which was before Ch. J. Best, he likened it to that of declara-

tions made by the owner of the estate during his possession. (Pocock v. Billing, Ry.

& Mood. N. P. Rep. 127.) Thus, in Peckham v. Potter, (1 Carr. & Payne, 233,)

which was an action by endorsee against acceptor, it appearing that the plaintiff had

notice of the fraud between the drawer and the defendant, the endorser's declarations,

acknowledging the fraud, were received by Lord Gilford, Ch. J. Again, in Coster

V. Symons, (1 Carr. & Payne, 148,) the action vifas against the acceptor on a bill

endorsed by Shaw to Akers, and by Akers to the plaintiff. The defence was, that

the bill had been accepted without consideration, and had, besides, been satisfied by a

substituted arrangement while Akers held it, to show which, Akers' letter to Shaw
was offered. Gazelee, for the plaintiff, objected. " Akers is in existence, and may
be called. I admit we are bound by any act rf Akers, but not by what he says."
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Abbott, Ch. J. " I think, in a case at the last sittings, I admitted evidence of a sioiilar

description ; and I believe the question is now befere the court on a motion for a new

trial. 1 will take a note of the objection." The letter was then read, when Abbott,

Ch. J. said in conclusion, " I think I ought to receive this evidence, ft is a declara-

tion of the part?/ under whom the plainliff claims title, showing that he had no title at

all.''"' Verdict for defendant. This case, it will be perceived, and the principle upon

which it goes, harmonizes with the whole doctrine, that the declaration of the owner

shall be received against one in privity vi^itli, and coming after him, as ws have seen

it applied to real and personal property in all its variety, in all the relations of privity,

whether of blood, of legal representation, estate or contract ; and it has again and

again been recognized in respect to bills and notes. In Haddan v. Mills, (4 Carr. &
Payne, 486.) it appeared that one Kigby had endorsed the bill to Mills when overdue,

and it was proposed to show Rigby's declarations against his endorsee, made while

the former was in possession, going to establish the want of consideration. Storks,

sergeant, objected. Tindal, Ch. J. "You deprive title under this party, and what

he says is evidence against you." And the testimony was received. (Crayton

V. Collins, 2 M'Cord, 457, S. P.) These are cases, too in which the declarant

was alive, and capable of being produced ; and, in Coster v. Symonds, lie was

in the end actually produced, and failed to explain away his admissions. lu

Barough v. White, (6 Dowl. & Ryl. 37'J,) the action was on a promissory note,

payable to Arnett, and endorsed by him to the plaintiff. It was payable on de-

mand. Arnett's declarations, while holder, being offered by the defendant at nisi

prius, were excluded, because the note had not lain long enough in his hands to

be dishonored On motion for a new trial, per Bailey, J. " Had the plaintiff

been identified with Arnett," (who was alive,) " by showing that he had taken

the note without consideration, or after it was due, (when it might be deemed

or treated as a dishonored note,) the case would stand upon a very different

footing." (p. 381, 2,) He then goes on to show that it was not to be deemed

overdue'. Holroyd, J. was of the same opinion, " there being nothing to identify

Arnett with the plaintiff." Littledale also agreed that such identity would have

authorized the proof, (p. 383.) The court denied a new trial, on the ground that

the note could not be deemed to have been overdue when Arnett parted with it. The
same point was presented and ruled the same way in Beaucharap v. Parrv, (1 Barnw.

& Adolph. 89,) though per Lord Tenterden, Ch. J. " If the endorsement had been

made to the plaintiff after the note had become due, the case would have been differ-

ent." And Bailey, J. said, to make the declaration of the payee evidence, the endor-

see must be identified in interest with the payee, as by taking the note without con-

sideration, or after it was due. Accordingly, in Snelgrove v. Martin, (2 M'Cord,

241,) which was an action by the endorsee against the maker of a note, the defend-

ant proved the declarations of the payee, (though he w^as alive,) while holder, that

the note was on a gaming consideration. On motion for a new^ trial, the court de-

nied the motion, saying, by Richardson, J. " At common law, the acts, declarations

and confessions of a party to a suit have been always received as the highest evi-

dence against such party ; and, in like manner, the declarations, acts, &c. relating to

the matter in dispute, made by a person while he is interested, are good evidence

against a party claiming subsequently under such person. Were this not the rule,

a debtor could not be safe in taldng the recept of his creditor. For instance, the
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obligee of a bond might give loose receipts or acknowledge the bond paid in full

;

but if he afterwards assigned, the assignee would hold, independent of the receipts.

I take the general rule of the common law to be, that wherever the act or declara-

tion of a party then interested would be evidence against himself, such will be evi-

dence against his subsequent assignee, or party claiming under him." The learned

judge prefaced these remarks, by saying that, as a gaming consideration made the

note void in the hands even of an innocent endorsee, the question was governed by

the general rules of evidence, and not by any doctrine peculiar to notes, &c. It

was on this latter principle that the letters of the payee were received against the

endorsee in Kent v. Lovven, (1 Campb. 177,) going to show that the note stood upon

an usurious consideration ; for, in that case also, it would be void ; and hence both

of the last cases seem to proceed in disregard of the inquiry, whether the notes

passed in the fair course of trade or not. In Coster v. Mersey, (7 Moore, 90,) Park,

J. says of Kent v. Lowen, that it was more than a nisi prius authority ; for he had

moved for a new trial, which was denied, because it appeared that the letters were

Gotemporaneous with the note. Indeed, Coster v. Mersey itself appears to sanction

the case of Kent v. Lowen. Again, in Collenridge v. Farquharson, (1 Stark. Rep.

259,) the bill having fallen due while the endorser P. held it, an entry in his book

was offered in evidence by the defendant against the plaintiff", a subsequent endorsee

of P. It was not denied that any entry or declaration made by P., accompanying

an act, while in possession of the note, would be receivable ; but the entry was re-

jected, on the sole ground that the time when it was made was not si town. Lord

Ellenborough said the entry might have been made for the very purpose of being

used in evidence. In Kimball v. Huntington, (10 Wend. 675, 681,) the admissions

of an assignor, made before he had given a release to the debtor, were received to

defeat that release on the usual ground. Nelson, J. said they were binding on the

assignor, (the releasor ;) and hence he inferred that, being before the release, they

equally bound the releasee, who claimed under the former.

There are certainly several decisions which have been made without any regard

to these distinctions. The admissions of the holder have been rejected, Avhen offered

against the subsequent endorsee or bearer, without its being looked to, that they

were made before or after the endorsement or delivery ; in some cases, because

the declarant could not be heard to impeach his own paper, within Walton
and Shelly, (Butler v. Damon, 15 Mass. Rep. 223, 225 ;) in other cases, because he

was a competent witness, and his declarations those of a mere third person, naked

hearsay. (Ross v. Knight, 4 N. H. Rep. 236. Bristol v. Dann, 12 Wend. 142.

Whitaker v. Brown, 8 Wend. 490. Hedger v. Horton, 3 Carr. & Payne, 179, Cor.

C4aselee, J. Per Parker, Ch. J. in Barker v. Briggs, 8 Pick. 127.) And this was
held in Duckham v. WalKs, (5 Esp. 251,) though the declarations were made while

the bill lay dishonored in the hands of the holder, and before the endorsement.

Lord Ellenborough said he must be produced. His declarations were those of a
third person, and not the best evidence. If this be so, the supreme court of New
York were certainly right in deciding as they did in Kent v. Walton, (7 Wend. 256,)

in a similar case, that the declaration would not be admissible, even though the de-

clarant be dead at the time of the trial.

The only doubt lies in the principle. Is the purchaser in privity with the rights
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of the seller ? Does the vendee take subject to the vendor's defect of title ? Does
the donee take subject to the donor's acts ? While the vendor is in possession, are

his declarations the same as his acts? (See ante, note 166.) Does the endorsee

stand in privity with the endorser, or is his claim paramount as an innocent holder ?

If the latter, his endorser's previous declarations do not affect him, for he claims a

right, not under, but superior to his endorser, directly from the law merchant. Mr.

Justice Gaselee was much staggered for want of adverting to this latter distinction

in Hedger v. Horton, supra. He at first inclined to receive the endorser's declara-

tions, without regard to the innocence of the plaintiii'. The marginal abstract of

Barough v. White being produced, he did not think even that case in the way

;

but he finally withheld the testimony upon the ground taken by Lord Ellenbo-

rough in Duckham v. Wallis, that the declarant was aHve, and a competent wit-

ness; and even goes so far as to suggest that tliis rule was universal m regard

to real as well as well as personal estate. (3 Carr. & Payne, 179.) But we be-

lieve the great principle which lets in these declarations, wherever a strict privity

has been made out, has never been broken in upon by the Enghsh courts, except at

nisi pnus. The supreme court of tlie state of New York has pursued a divided

course ; sometimes letting in these declarations on the ground of privity, and some-
times rejecting them as mere naked, independent hearsay. In Waring v. Warren
(1 John. Rep. 340, also stated supra, A. D. 1806.) they received the declarations

on the ground of privity. In Alexander v. Mahon, A. D. 1814, (11 John. Rep.

185,) they rejected them as naked hearsay. In a subsequent case, (A. D. 1827 )

trespass for taking the plaintifi^'s sheep, wdiich he had bought of Dayton, the court

below received evidence of Dayton's admissions wdiile in possession and before the

sale, that the sheep were the property of the defendant. Indeed they were not ob-

jected to. But on error, the supreme court said they were inadmissible, and could

not be taken into the account as proof, citing Alexander v. Mahon ; and takino- the

ground that Dayton was a competent witness. (Hurd v. West, 7 Cowen's Rep.

752, 759.) In a subsequent case, A. D. 1828, they resume the ground of privity.

The case was this : Austin brought trespass against Sawyer tor taking away the

plaintifi''s growing crop of wheat. In October, 1825, Austin had given a quit-claim

deed of his land, where the wheat was growmg, to one Wilcox, without any written

reservation ; so that the wheat passed by the deed to Wilcox. Some time after-

wards, but before the wheat was ripe, Wilcox stated to the defendant that the wheat
had been reserved to Austin, and belonged to him. Tliis was at a time when Wil-
cox contracted by parol to convey the same land to the defendant. Wilcox shortly

after conveyed, telling the defendant, then again, that the wheat Vv-as reserved and
belonged to the plaintiff. But the defendant cut and carried it away. The supreme
court held that any oral reservation of the wheat by the plaintiff, when he conveyed
it to Wilcox, was unavailable as contradicting the deed, which carried the wheat on
the face of it ; but that the declarations of Wilcox that the wheat was reserved and
belonged to the plaintiff, might be viewed by the jury in the light of an admission that

he had sold the wheat to the plaintiff intermediate his conveyance to Wilcox and that

of the latter to the defendant. The verdict, which was for the plaintiff, was in this

way sustained. (Austin v. Sawyer, 9 Cowen's Rep. 39.) In a subsequent case, A. D.
1832, Sutherland, J. re-asserts and strongly advocates the doctrine of Hurd v. West,
supra. (Whitaker v. Brown, 8 Wend. 490, 491, 2.) And on the authority of this lasJ
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case, Savage, C. J., in Bristol v. Dann, (12 Wend. 143,) la3's down the rule as settled,

" that a party who can call a witness shall not be permitted to prove his declarations."

(and see per Parker, C. J., 8 Pick. 127 ;) nor does he even concede fully, that one

claiming real estate under another can be affected by his declarations, though he ad-

mits that this is said to he an exception, (id. 143.) And indeed there can be no doubt,

that if we take the principle of Alexander v. Mahon, Hurd v. West, and Whitaker v.

Brown, that because a man is a competent witness, his declaration is to be excluded,

the conclusion, and more than the conclusion of the chief justice, must flow from it.

Declarations admissible from privity must all go—the vendor's to af}"ect his vendee in

respect to land as wrH as every thing else ; for the former is competent ; the agent's

declarations, made within the scope of his authority ; for they are no more a part of

the res gestaj thin those of the vendor in possession ; and the agent is always a com-

petent witness. Co -conspirators are equally competent, and all those who participate

in riots or other offences, having a common object, &c. The same learned court had

but a few days before decided that, on a question of fraud in the sale of property, the

declarations of all the actors engaged in the common object are evidence against the

immediate parties. (Crary v. Spague, 12 Wend. 41.) That case is not law within

the rule ; for no one will pretend that they are not competent witnesses. In that very

case, too, the declarations of M'Gregory, and others under whom the defendants claim-

ed, were received in evidence against the latter, although M'Gregory was alive and

was afterwards actually introduced as a witness by the defendants themselves. Full

effect was allowed to these declarations in the opinion of the court. Yet that opinion

cannot be law in this respect, if the rule be that the declarations of a man shall be shut

out because he is a competent witness. It cannot be denied that such a rule must dis-

place several of the best settled and most comprehensive principles of evidence, over-

turn large and ancient superstructures, if it do not subvert the most important rights.

Taken in its fullest extent, the declarations of all that class of floating population who

intrude into our wild lands as naked possessors, quit-claim to others and emigrate to-

wards the rocky mountains, are no longer evidence for the lawful claimant, to destroy

the apparently adverse character of their possession. They too are competent wit-

nesses. Indeed the consequences of the rule suggested in Bristol v. Dann appeared

to be so general, that only a few days after, when a like question arose in Sprague v.

Kneeland, (12 Wend. 161, 164.) the chief justice lays down the rule more cautiously,

and as it is recognized by the strong current of authority. At the conclusion of that

case, his words are: " That the declarations of the former owner of personal property

cannot be given in evidence to affect the title of the succeeding owner, where such

declarations are made after he Jiad parted with his interest in the cliattel, has been de-

cided in several cases."

That we have not enlarged the dimensions of the rule of Hurd v. V\'est beyond its

necessary import, is evident from the course of Gibblehouse v. Strong, (3 Rawle, 437.)

An effort was there made to shut out an acknowledgment of the legal owner in fee

that he held subject to a resulting trust ; an acknowledgment made while he was in

possession, and before he had conveyed. This was attempted mainly on the rule of

Hurd V. West. All the judges saw at once that it comprehended land as well as

chattels ; and that the only alternative was an exclusion of the evidence, or a dissent

from the rule. A point blank authority, emanating from such a high source, when ad-

ded to the countenance which the same rule had derived from Encrlish iudcres, was
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calculated to stagger any tribunal upon a question which remained at all unooncluded

by a long and unbroken line of adjudication. Nor were the supreme court of Penn-

sylvania unanimous. A majority, Rogers and Kennedy, Js., against Huston, J., ex-

pressed their dissent from the New- York case.

The distinction that although the party, ^vho acquires a bill or note by endorsement,-

delivery or otherwise, after it is due or dishonored, or with notice or W'ithout con-

sideration, or in any other manner which deprives him of the character of a bona fide

holder, is so far identified with the previous owner, that his declarations, while owner,

may be received against such party
;
yet, that where the latter is a bona fide holder in

the course of trade, he cannot be touched by such declarations, not only harmonizes

with various other legal consequences growing out of that character, but the cases all

speak directly and uniformly upon this branch of hearsay evidence. The principle is,

that the bona fide holder is not a mere privy in title or estate with the preceding own-

er, except with regard to certain grounds of defence which we have noticed. Among

them are usury or gaming, or the like vice, which nullifies the bill or note absolutely

in the hands of the holder, whether bona fide or 7nala fide. Even this now is qualified

by statute in several countries. And, independent of statute, the declarations do not

seem admissible, unless made at the time of creating the paper, so as to constitute a

part of the vicious act itself. (Beauchamp v. Parry, 1 Barnw. & Adolph. 89.) But

in other cases, the bona fide holder, by his purchase of the bill or note, stands, in a

great measure, independent of the former holder who endorsed or delivered the paper

to him. The law disconnects him with the previous title, and takes hira into its ovm

charge, as deriving a right from itself. And hence, among other privileges, while it

cuts him clear of all the previous hostile acts of his predecessor, it forbids that his.de^

clarations shall be used in derogation of those rights which he professed to confer. To

the latter point, we shall merely cite the cases, among which there is nothing like dis-

cordance. (Barough v. White, 6 Dowl. & Ryl. 379 ; 4 Barn. & Cress. 325, S. C.

Smith V. De Wruitz, Ry. & Mood. N. P. Rep. 212. Beauchamp v. Parry, 1 Barn.

& Adolph. 89.) Above all, the declarations should appear to have been made previ-

ous to the transfer. (Shaw v. Broom, 4 Dcwl. & Ryl. 730. Collenridge y. Farqu-

harson, 1 Stark. Rep. 259. Anon., K. B. Tr. T. 1824, 2 Stark. Ev. 42. Lightner

V. Martin, 2 M'Cord, 214. Turpin's adm'rs v. Marksberry, 3 J. J. Marsh. 622, 627.

Crayton v. Collins, 2 M'Cord, 457.) An admission by an endorser that the endorse-

ment on the paper is in his handwriting, is, of course, no evidence against the maker,

(Robertson v. Crockett, 1 Yerg. 203.)

It will have been obvious, upon the principles we have been considering, and we

also add, is plain upon authority, that in no case are the declarations of the grantor,

vendor, &c. as declarations, evidence for those claiming under him. (Den, ex dem,

Sasser v. Herring, 3 Dev. 340, 342. Waring v. Warren, 1 John. Rep. 340, 343,

Enos V. Tuttle, 3 Conn. Rep. 247, 250.) Our previous note, 166, will show the dis-

tinction between naked declarations, and those making a part of the res gestae, when

offered as evidence for the party. These latter declarations, like those against inter-

est, do, in the same manner as a covenant real, if we may be allowed the expression,

run with the land, or other property, into the hands of all persons coming in as privies

to the former owner. One instance arose in an action of dower, where the widow

was allowed to show her husband's declarations, while in possession, to prove the ex-

tent of his claim. (Forrest v. Trammel!, 1 Bail. Rep. 77.)

Vol. I. 37
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NOTE 195—p. 305.

In a writ of right, the demandant claimed under Thatcher, to whom Parker devised

the land, and appointed Thatcher his executor; and to show Thatcher's seisin by

the receipt of rent, entries in his account as executor, of the receipt of rent for this

very land, he being dead, were offered in evidence, and received, the court saying the

entries went to charge him as executor ; though they did not deny that he might have

had a slight interest the other way in creating evidence of his own seisin. (Spiers v.

Morris, 9 Bing. 687.) An ancient statement concerning the payment of tithes by a

modus, signed by the rector of the parish for the time being, is evidence against a

succeeding rector, as an admission by his predecessor against his interest, although

found among the title deeds of a land owner in the parish, and not in the bishop's re-

gistry. (Madison v. Nuttall, 6 Bing. 226 ; 3 Moore & Payne, 554, S. C.) Whether,

after the death of husband and wife, the declarations of the wife are admissible,

being against her interest, as evidence to show that the husband was not tenant in fee

of lands of which he had seisin ; and that upon a certain event, they were to go over

to another branch of the family ? Quere. (Barker v. Ray, 2 Russ. C3.) It is to be

noted that these were oral declarations of a deceased witness, offered as being against

her interest, not being a part of the res gest«, nor relating to pedigree, custom, or

boundary, and not offered against any one claiming under her. The lord chancellor .

seems to concede that, the declarant being dead, such a declaration would be receiva-

ble. The testimony was offered to supply the contents of a lost or spoliated will. It is

quite doubtful whether any court has ever gone so far as to receive such evidence,

being by parol, unless it be the supreme court of New York, in Fetherly v. Waggoner,

(11 Wend. 599, 602, 3 ;) though, if in writing, we shall hereafter see that it would be

admissible, even perhaps if not opposed to the interest of the declarant. Farther see

as to the entries of decedents against iheir interest, per Hosmer, C. J. in Dwight v.

Brown, 9 Conn. Rep. 91 to 93. The question between devisee and heir, in ejectment,

on the description of property in a will, was, which of four houses in St. Anne's Lane
" was late in the possession of John Young," at the date of the will ; and Abbott, Ch.

J. allowed the assessment to, and the entry of payment of the land tax, by the collec-

tor, from John Young to determine this. For, said he, the collector thus charges him-

self with having received the sum mentioned from John Young. And he also received

the books of the Westminster Insurance Company, stating that £l. 4. was paid as

a premium to insure a hfluse in the occupation of Young, and showing which of the

four it was. This was on the same principle, the company charging themselves with

the premium. (Doe, ex dem. Smith, v. Cartwright, 1 Carr. & Payne, 218 ; Ry. &
Mood, N. P. Rep. 62, S. C.) Nor is it any objection to entries received on this

ground, that the same book which charges the receiver discharges him on the oppo-
site side. (Rowe v. Brenton, 3 Mann. & Ryl. 268.) Nor is it an objection that the

account, if it appear to be in his hand, is not signed by him, or that the person, on
whose account the money was received, does not appear in the book, if it appear else-

where that it is on his account, (id.) See ako Plaxton v. Dare, 10 Barn. & Cres.

1 /, and ante, note 193, a. The written receipt for money due on a judgment, signed by
the deceased attorney on record, was received between third persons, (Thompson'v.
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Stevens, 2 Nott & M'Cord, 493 ;) and to prove a parly's diligence in collecting bonds,

receipts for them, signed by a deceased counsellor at law, wQxe held admissible. (Al-

ston V. Taylor, 1 Hayvv. 381, 395.) We shall see, post, note 200, that this rule,

confining the receipt of entries to the ground of their being against interest, is'

except in South Carolina and some few other states, swallowed up in the broader

ground, letting in any entry made in the usual course of the deceased's business.

But a mere charge for services in the book of the deceased, though a long time may
have since elapsed, cannot be used as evidence of payment. It seems, that the evi-

dence of payment must be an actual entry ; and cannot, for the purposes of this kind

of evidence, be inferred from the lapse of time. (Star v. Bradford, 2 Pensylv. Rep.

384, 396, 7.)

NOTE 196—p. 305.

See ante, note 194.

NOTE 197—p. 310.

See ante, note 166.

NOTE 19S—p. 316.

See ante, note 193. In Den, ex dera. Blair, v. Miller, (3 Dev. 261,) to prove the

date of a lessee's possession, his promissory note for rent, dated thirty years before

the suit brought, being proved by the subscribing witness, was read in evidence to

the jury, without accompanying it with proof of the tenant's death. It passed,

however, without any objection being raised, and on motion for a new trial, the court

put the answer mainly on that ground. They mention the clear proof of its genu-

ineness and its ancient date, as a circumstance to show that it could not have been

given coUusively ; though clearly, they say it would have been otherwise, had the

proof of its execution depended on an acknowledgment of the lessee, of recent

date.

NOTE 199—p. 316.

So, where the receipt, entry, &c., is given in evidence as part of the res gestae, by
the principal, to charge the surety, it must be proved to be genuine, ui the usual

mode of proving papers. (Bernard v. Commonwealth, 4 Litt. 148, 151. See Ha-
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gaman v. Stafford, 2 Blackf. Rep. 351 ; Den, ex dem. Blair v. Miller, the latter

stated in the note 198, ante ; Snavely v. M'Pherson. 5 Har. & John. 150. 151, 154.)

NOTE 200—p. 317.

We have seen, by various cases in note 157, ante, arid in other places, and rriay

see tarther, by cases which we shall here cite, that all memoranda, entries, ex parte

affidavits, certificates, receipts, accounts stated, or other papers framed by private

persons, are of themselves mere naked hearsay. They are, therefore, never allowed

to possess any intrinsic force, as proof against third persons; (Steel v. Duncan, 2

Yeates, 113; Den, ex dem. Bickham, v. Pissant, 1 Coxe, 220; Newson's adm'r v.

Douglass, 7 Harr. & John. 417, 423 ; Treat v. Barber, 7 Conn. Rep. 274, 278
;

Philadelphia Bank v. Officer, 12 Serg. & Rawle, 49 ; Ridgway v. Farmers Bank of

Bucks Co., 12 Serg. & Rawle, 256 ; Chase v. Smith, 5 Verm. Rep. 556 ;) though

we have also often had occasion to see that these, or any other declarations, may be

made evidence by the intervention of some extrinsic circumstance. We come now

to consider how far the written declarations of tliird persons, who are merely indiffe-

rent and totally disconnected with the party, may be received to affect him upon the

mere circumstance that the writer is dead at the time when the declaration is offered.

Heretofore we have seen that the receipt of such papers turned much upon the

notion that the entry was at the time against the interest of the party making it.

And the last case stated in the text, takes the distinct ground that the entry would

not charge the servant ; and therefore it was not within Lord Torrington's case.

With how much propriety that ground can be retained by the English courts, as

being consistent with Lord Torrington's case, will be seen by the remarks of our

author, as well as by Evans v. Lake, and some other kindred cases stated in the

text. One of them, Hagedon v. Reid, surely maintains no such principle ; and

this is not the only English case allowing the entry of a deceased person as evidence,

merely because it was done in the usual course of his business. In Doe, ex denl.

Platteshall, v. Turford, (3 Barnw. & Adolph. 890,) the endorsement of a memoran-

dum of service upon the tenant, on the duphcate of a notice to quit, appeared to be

in the hand-VvTiting of a deceased attorney. And, it being proved that such en-

dorsement was in conformity to the usual practice of his office ; that he prepared it

himself, and took it with him on going out with two similar notices prepared at the

same time, and returned, having endorsed the two other corresponding duplicates in

the same way ; and that the other two notices were served on the same occasion
;

although such services were usually performed by his clerks, the memorandum on

the duplicate of the notice in question was allowed, with the other circumstances, as

sufiMent proof that it had been also served. See also per Parker, C. J., in Welch
v. Barret, 15 Mass. Rep. 384 ; and the remarks of the Lord Chancellor in Barker v.

Ray, 2 Russ. 63.

But however, Lord Torrington's case may have been considered by the English

courts, it has generally been treated by our own according to its more obvious princi-

ple
;
not only as letting in all books of account kept by a deceased clerk, but all other

eatries or memoranda made in the course of business or duty, by any one who would
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at the time liave been a competent witness to the fact which he registers. (Welsh v.

Barrett, 15 Mass Rep. 380. Nicholls v. Webb, 8 Wheat, 226. Per Duncan, J. in

Farmers' Bank of Lancaster v. Whitehall, 16 Serg. & Rawle, 90.) Accordingly, it

has been held in a series of cases that, in the common action by a merchant for goods

sold, the entries of his deceased clerk in the shop books are admissible for the plainlifi\

(Lewis' ex'r v. Norton, 1 Wash. Rep. 76. Hunter v. Smith, 6 Mart. Lou. Rep. N. S.

351, 2. Herring V. Levy, 4 Mart. Lou. Rep. N. S. 383. Clarke v. Magruder, 2 Har.

& John. 77. King v. Maddux's es'rs, 7 id. 407. Per Parker, C. J. in Welsh v. Bar-

rett, 15 Mass. Rep. 386. And see per Baylies, J. in Chase v. Smith, 5 Verm. Rep.

559.) So of a like entry by the deceased clerk of an administratrix, to prove the pay-

ment of money by her; (Brown v. Brown's adm'x, 2 Wash. Rep. 151 ;) or of a de-

ceased bank clerk, to show that a depositor has overdrawn. (Union Bank v. Knappj

3 Pick. 96. Ration's adm'rs v. Craig's adm'rs, 7 Serg. & Rawle, 126 ) And a sur-

viving clerk may be sworn to explain the meaning of an entry of a deceased fellow

clerk. (Hood v. Reeve, 3 Carr. & Payne, 532.) On the same general ground, the

memoramdum of a re-survevj made by a deceased surveyor and endorsed on the

original survey, is receivable. (Suavely v. M'Pherson, 5 Har. & John, 150, 151, 154^

Ringgold v. Galloway, 3 id. 451, 455, 6, 7, contra ) But, to be admissible, it must

be particular, definite, and certain. Where it was made up of opinions and loose

statements, it was rejected. (Stoddert v. Manning, 2 Har. & Gill. 147. 156. 7.)

The field notes of Lord Halifax's surveyor (he being dead) were received. (Richard-

eon v. Carey. 2 Rand. 87.) The entry of a deceased commissioner to take ac*

knowledgments of deeds, charging for certain acknowledgments, were received in evi-

dence, on a question upon the genuineness of certain deeds. (Nourse v. M'Cay, 2

Rawle, 70.)

It should be observed that, in the two last cited Maryland cases, the notes of de-

ceased surveyors, in proper form, are distinctly recognized as within the general prin-

ciple. Thus this highly useful and important class of entries come in by a double title
;

that of boundary, noticed ante, note 186, added to the one we are now upon, which

is evidently the most comprehensive of the two.

The entries of surveyors, engineers and commercial agents, are obviously destined

to very great varietj' and importance, as a branch of documental testimony.

The most common application of this principle has been made to the entries of nota-

ries and others, intended as memoranda of what they have done in demanding pay-

ment, and giving notice of non-payment upon promissory notes, in order to fix endor-

sers. In these cases, as we shall see at large in our second volume, time and other

circumstances being objects of minute attention, often demanding a variety of conduct,

nicely, skilfully and promptly adapted to particular exigencies, prudence always dic-

tates a full and careful entry of every step; and such is the usual course. A great

majority of this kind of paper, with which the United States is almost literally flooded,

is payable at incorporated banks. There its notarial management is generally con-

fided to particular persons, who keep regular registers of what they have done upon

each note. Sometimes they act personally, and sometimes through their clerks ; and

hence the death of either leaves a good many instances of this kind of secondary proof.

Sometimes the notary acts himself, and the entry is made by a clerk or amanuensis^

retained for the occasion. But in whatever form, it is now settled that these entries

are admissible in evidence on the death of the person who is alone able personally to
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speak. The leading case on this question is that of Welch v. Barrett, (15 Mass. Rep.

380, A. D. 1819,) in which the court ground themselves expressly upon Lord Tor-

rington's case and advance the general rule with which we began this note, as the

true ground of that case. Welsh v. Barrett was followed by the supreme court of the

United States, in Nicholls v. Webb, (8 W^heat. 326, A. D. 1823,) by the supreme

court of New York, in Halliday v. Martinet, (20 John. Rep. 168, A. D. 1822,) by the

supreme court of Tennessee, in Bell v. Perkins, (Peck's Rep. 261,) and M'Neill v.

Elara, (id. 268,) both A. D. 1823, and it has since been treated as the settled law.

(Per Duncan, J. in Farmer's Bank of Lancaster v. Whitehall, 16 Serg. & Rawle, 89,

90. Wilbur v. Seldon, 6 Cowen's Rep. 162. Butler v. Wright, 2 Wend. Rep. 369,

370, 375. Hart v. Wilson, id. 513. Nichols v. Goldsmith, 7 Wend, 160.) Finally,

several states have passed statutes regulating this notarial evidence. How many we

know not. As to New York, see 2 R. S. 283, § 46 ; id. 284, ^ 47; sess. 56, p. 395,

6, act of 1833, § 8. Our information as to the statutes of other states is derived

incidentally through their reports, from which we find there is something in Kentucky.

(7 Monroe, 555, 557,) something in Tennesse, (Peck, 261,) and as to South Carolina,

see infra.

The principle is of course, not confined to oflicial acts by notaries ; but extends to

any other, acting the line of the same business. If the notarial business and entry

be done by a runner or messenger of the bank, it is the same thing, (Welsh v. Bar-

rett, 15 Mass. Rep. 380,) or by a cashier. (Nichols v. Goldsmith, 7 Wend. 160.)

So if the duty be done by the deceased notary, and the entry made by another, as by

his daughter, under his direction. (M'Neill v. Elam, Peck's Rep. 268.) But in such

case, though the person doing the service be dead, the clerk or amanuensis must be

produced, if alive. It is not enough that he be out of the jurisdiction of the court.

(Wilbur v. Selden, 6 Cowen's Rep. 162.)

The forms of these entries are as various as the modes which may strike the fancy

of the person who does the business. Bqt if significant and certain to a common
intent, they are receivable. They have been considered under different modifi-

cations in several cases. (Nicholls v. Webb, 8 Wheat. 326. Halliday v. Martinet,

20 John. Rep. 168. Bell v. Perkins, 1 Peck's Rep. 261. M'Neill v. Elam, id 268.

Butler V. Wright, 2 Wend. 369. Hart v. Wilson, id. 513. Nichols v. Goldsmith, 7

id. 160.) In Bell v. Perkins, the entry was quite general :
" duly notified in wri-

ting, 9th July, 1819, the last day of grace being Sunday, the 18th ;" and so it will be

seen of Nicholls v. Webb and several other cases.

The courts in South Carolina seem not to have gone so far as to receive such en-

tries in evidence. Thus, a deceased jailer's original entry in his prison book off"ered

to prove the time during which a prisoner was in custody, was denied. (Walker v.

M'Mahen, 1 Const. Rep. 129.) So the usual entry of a deceased notary to prove de-

mand and notice upon a promissory note. (Williamson v. Patterson, 2 M'Cord, 132.)

Though this has been remedied by statute, (id. note (a.) And see Dobson v. Laval,

4 M'Cord, 57, and Bank of S. Car. v. Green, 2 Bail. 230, in which cases this statute is

referred to, and the extent of a notary's territorial jurisdiction, and the form of his certi-

ficate under the statute, considered. Some of our courts seem to have been embar-
rassed with the restricted notion of entry against interest, which is still often imputed
by the English courts as the principle of Lord Torrington's ease. We think it will

be seen by the remarks of our author, and the examination bestowed upon the ques-
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tion in NichoUs v. Webb, not only that no such principle is to be found in Lord

Torrington's case, but that the English courts themselves, especially at nisi prius,

have several times acted upon the more liberal construction of that case. Indeed,

in receivin Of one kind of this evidence, the learned court of South Carolina have been

more liberal than the courts of our other states. The former receive evidence of

mercantile accounts between vendor and vendee, not only by proving the entries of

a deceased clerk, but those of one absent from the state. (Elms v. Cheevis, 2 M'Cord,

359.)

In general, the cases agree that the entry, or other memorandum of the deceased,

must appear to have been made at or about the time, as a memorandum of the trans-

action, and not be a mere subsequent declaration of what had been done, in the passed

tense. (Farmer's Bank of Lancaster v. Whitehill, 16 Serg. & Rawle, 89.) Accor-

dingly, the letters of a deceased agent or friend, stating what he had done as such, are

not receivable. The court say, " such evidence is not like entries in the usual and

accustomed mode of business and dealing like Price v. Lord Torrington, (1 Salk. 285.)

or in the ordinary course of official duty, as in the case of Nichols v. Webb, 8 Wheat-

on ; nor within the principles or analogies of any of the intermediate cases, where the

books or copies from books regularly kept by deceased persons in the usual course of

business, have been admitted upon proof of the death, hand writing and usual course

of dealing and transactions by them. It is no part of the res gestae, but a mere ex

parte statement, not on oath, res inter alios acta. (Morton's adm'r v. Smith, 4 Monroe,

313, 314.) So on a question of the defendant's diligence, the letters of his deceased

agent, who resided abroad, were denied as evidence against the plaintiff. (Farming-

ham Manufacturing Co. v. Barnard, 2 Pick. 532.) The court take about the same

range of remark as we have given from Morton's adm'r v. Smith. On the same princi-

ple, and accompanied by the same distinctions, the ex parte affidavit of a notary 's deceased

clerk was rejected as evidence, to prove a notice of non-payment. (Farmer's Bank

of Lancaster v. Whitehill, 16 Serg. & Rawle, 89.) In an action on a policy, the pro-

test of the deceased captain was held inadmissible to prove the loss. (Patterson v.

Maryland Ins. Co., 3 Har. & John. 71, 74, 77. Chase, J. dissenting.) Yet an ex-

treme case was allowed to furnish an exception. And letters from an agent, who af-

terwards died, to prove a demand made of a debtor on a distant barbarous coast, were

received, the court putting their admissibility on the ground of a necessity arising

from the peculiar and extraordinary circumstances. (Greenwood v. Curtis, 6 Mass.

Rep. 358.) And a still more extraordinary piece of testimony has been recently acted

upon in England. A merchant had made a voluntary assignment to his confidential

clerk. On his death, a letter or written declaration was found with his v/ill, showing

the assignment to have been obtained by undue influence on the part of the clerk.

This was received, in connection with other circumstances, as evidence sufficient to

set the assignment aside. (Collins v. Hare, 3 Dow & Clark, 139, 145, 149, on appeal

from the Irish chancery to the house of lords.) In Doe, ex dem. Davy, v. Haddon,

(3 Doug. 310,) the oral declaration of a judicial officer, (since dead,) tending to shov/

that he had been guilty of corruption in making an adjudication, was received as evi-

dence to impeach his act. But whether the usage of the sessions to receive the de-

clarations of a deceased husband as to his place of settlement, could be sustained, was
doubted

; though Willes J. thought that it might. (Rex v. St, Sepulchre, 4 Doug.

336, 338.)
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The rule does not extend to mere oral declarations of the deceased. (Per Parker,

Ch. J. in Farmingham Manufacturing Co. v. Barnard, 2 Pick. 534.) But see what

was said by the lord chancellor in Barker v. Ray, 2 Russ. 63.)

In no case, where, owing to some extrinsic circumstance, such as the death of the

person making the entry, memorandum or other paper, or his being alive, and able to

swear that it accords vvih the truth, it may be received in connection with that cir-

cumstance, is this any ground for the exckision of oral evidence, as inferior in degree.

Thus though the deceased father may have registered his child's age in his family

bible, this does not preclude testimony on the same point from any one having the re-

quisite knowledge ; nor is it necessary to account for the absence of the memorandum.

(Berry v. Waring, 2 Har. & Gill. 103. Taylor v. Hawk, 1 M'Cord, 164, ante, note

173.) And a memorandum of a prisoner's confession, made by a district attorney,

need not be produced. He may give oral evidence of the admission. (Patton v.

Freeman, Coxe's Rep. 113) The use of memoranda made by a witness, and from

which he testifies in court, and the extent to which it becomes evidence, we have al-

ready partially seen, and shall have occasion to consider more at large, when

we come to the title of the examination of witnesses. But the serious question,

when the degree of this kind of testimony is looked to is, whether it be not

itself inferior and secondary, so long as the ordinary oral proof appears to remain

within the power of the party ; not whether the latter shall give way to the for-

mer. And accordingly the original entries of the deceased clerk of auctioneers,

were denied as evidences of sales by him, made for the plaintiffs to the defend-

ants. The point was contended, and seems to have been holden, on the ground that

the auctioneers vi-ere alive, and competent witnesses, and their evidence, therefore, the

best. Chase, Ch. J., and Nicholson J. dissented, holding the testimony admissible.

They thought it was not inferior in degree to that of the auctioneers. (Walsh v. Gil-

mor, 3 Har. & John. 383.) The learned judges, who dissented, will find themselves

fully sustained, by a late case in the king's bench, which we stated for another purpose,

ante, note 193, a, p. 262; (Middleton v. Melton, 10 Barnw. & Cresw. 317.) That

court held, unanimously, that difference in degree is not predicable between testimony

coming from a personal observer of the matter, and an entry of the same matter by a

deceased observer. It will be seen that there, the proof was of entries, showing

money paid to, and ticked off by a deceased collector of taxes made by him, and ac-

companied with various receipts for the money, in order to charge his sureties ;

both the ticked and receipted payments, of course, being proveable by those who made

them. The objection was distinctly raised, that their testimony would be higher

in degree, and as distinctly overruled. Here, too, secondary evidence was given of

the book itself, containing the entries which the defendant had refused to produce,

on notice
; yet held equal in degree with the testimony of an eye witness. In looking

over the cases relating to this kind of testimony, it will be perceived that the courts

must, in a great variety of cases, have acted in total disregard of this distinction
;

uniformly allowing the party to make his election between an entry and a living witness

of the fact.

But if you seek to prove the contents of the paper, it must be produced, or its ab-

sence acounted for. (Curtis v. Patton, 6 Serg. & Rawle, 135,) and note 173. Mid-

dleton V. Melton, supra.) And in all cases the hand-writing of the person making the
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entry must be proved in the usual way. (Snavely v. M'Pherson, 5 Har. & John. 150,

ante note 199.)

Before the entry, &c. is entitled to be used, the person who made it must be first

shown to have died. (Kenedy v. Fairman, 1 Hayw. 458. Whitefield v. Walk, 2

Hayw. 24. Wilbur v. Selden, 6 Cowen's Rep. 162.) It is not enough that he be

beyond the jurisdiction of the court, or beyond the reach of process. (Kenedy v.

Fairman, 1 Hayw. 458. Whitefield v. Walk, 2 Hayw. 24. Wilbur v. Selden, 6

Cowen's Rep. 162. Cummings v. J'isher, Anth. N. P. Rep. 1.) A fortiori, if he be

within reach of process ;
(Tunno v. Rogers, 1 Bay, 380. Philadelphia Bank v. Offi-

cer, 12 Serg. & Rawle, 49 ; Smith v. Lane, 12 Serg. & Rawle, 80, 87 ;) and present

in court. (Weem's lessee v. Disney, 4 Har. & M'Hen. 156. Per Marcy, J., in

Leggett V. Boyd, 3 Wendell, 376, 379.) But insanity has been holden an excuse

equivalent to that of death. (Union Bank v. Knapp, 3 Pick. 96.) See ante,

note 173. And several cases have holden that pernlanent absence from the

state is the same thing. (Elms v. Cheevis, 2 M'Cord, 350. Tunno v. Rogers, 1

Bay, 480.)

NOTE 201—p. 318.

This is also the law of Alabama, Indiana, Kentucky, Louisiana, Mississippi, Mis-

souri and Virginia. (3 and 4 Griffith's Law Reg. U. S. pp. 362, 585, 467, 670, 696

and 1139.) As to Virginia, shop books were formerly evidence for the party, but

the law is altered. (GrifF. Law Reg. U. S. 362.) Farther, that they are not evi-

dence in XoMi^/ana, see Civ. Code, 2244; Cavalier v. ColUns, 3 Mart. Rep. 188;

Syndics of Johnson v. Breedlove, 2 Mart. Rep. N. S. 508; and Herring v. Levy,

4 Mart. Rep. N. S. 383. Farther, as to Kentucky^ see 1 Monroe, 80. Whether
books are not evidence in Indiana to the same extent as in New Jersey and New
ForA:, for which see infra ? (iuere. (Harrison v. Lagow, 1 Blackf. Rep. 307. And
see this case at length stated infra.)

In several of the states, the party's books containing his original entries may be

adduced as evidence, and supported by his own oath. This is so in Connecticut, a

state which we refer to as resting her practice on the same principle, which is com-

mon to several others. Although Connecticut has a statute alluding to the party's

oath, and giving an action denominated debt on book^ which is, in some respects, pe-

culiar to this state, (3 GrifF. Law^ Reg. U. S. 77,78, Swift's Ev. 81,) yet the statute,

in its terms, rather presupposes than enacts that the parties are to be sworn ; refer-

ring, evidently, to a former practice in the courts, of receiving such testimony ; and

still leaving the limits within which it is to be received, to remain as matter of judi-

cial regulation ; and the statute has always been treated as bearing that construc-

tion. (2 Swift's System, 166, 7.) " Perhaps it is safe to affirm that no action of

book debt can be sustained, unless it be for articles, the sale and delivery of which

may be proved by the testimony of the parties." (Per Daggett, J., in Terrill v.

Beecher, 9 Conn. Rep. 349.) Original entries, as evidence, are restricted in this

state to charges in book account, of personal property sold and delivered, of services

Vol. I. 38- .
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performed and materials found, and the use of any personal chattel hired and re-

turned. (2 Swift's Syst. 167. Swift's Ev. 83.)

Althouo-h the rules as to competency are not so strict, in respect to this proof, as

in most other states, yet the following prerequisites are laid down as the law of Con-

necticut in order to secure full credit. " The book ought to be kept in a fair and

regular manner, and the articles truly entered at the time of the deUvery or the per-

formance of the service, so as to be consistent with, and support the oath of the

party ; for the book is to be considered as the essential part ofthe evidence, and the oath

of the party as supplementary to it. The entries should be without rasure, alteration or

interlineation. Merchants and traders should produce their day books and ledgers,

and so of mechanics whose business requires that mode of keeping accounts. The

entries should also appear to be fairly made from day to day, in the usual course of

their business. Where people make single entries only, the account should be fair,

and properly dated. Where the books are not regularly kept ; where there appear

to be rasures, alterations, interlineations, and additions ; and where the accounts are

made out after the dispute has arisen, there is a strong presumption against their

truth and the party must have other proof to corroborate his testimony, to entitle

him to recover. When a demand is made for the original books and entries, and it

is refused, if the party, refusing cannot assign a good reason for it, every thing is to

be presumed against him, that the nature of the transaction will warrant ; and the

fact ought to be taken to be as contended by the other party, unless the contrary

can be proved by disinterested testim.ony. (Swift's Ev. 81, 2.)

Speaking of the origin and reason of this practice, a learned judge has remarked,

that it is " founded on a kind of moral necessity. The whole civilized and commercial

world has, in substance, the saine thing. The principles of it, I believe, were intro-

duced into this country from Holland, by the first settlers of New-England. Its

origin doubtless was in commercial transactions; but its use became necessary in

the common intercourse of life between man and man. That in this common and

necessary intercourse, there should always be witnesses either of the delivery or

payment of an article, could not be expected. Hence a mutual confidence and an

interchange of recollection became necessary, to furnish testimony founded on means

of knowledge common to both." (Per Brainard, J. in Beach v. Mills, 5 Conn. Rep.

4&6, 7.)

The same general practice prevails in Illinois. (3 Griffi. Law. Reg. U. S. 423.)

We give from the same writer, a summary of the practice of the state of Maine,

which will be seen by the authorities from Massachusetts and New-Hampshire, to be

cited when we come to treat of the subject in a more general way, to coincide with

the practice of those states. " In actions of assumpsit, for articles delivered, or for

work and labor performed, the admission of proof by the book of the plaintiff" himself,

appearing to be in his own hand-writing, and supported by his suppletory oath, is prac-

ticed in this state. It is essential to this kind of evidence, that the charges appear to

be in the hand-writing of the party, and in such a state that they may be presumed to

have been his daily minutes of business and transactions in which regard is had to

the degree of education of the party, the nature of his employment, and the manner of

his charges against other persons. When this appearance has been wanting, and the

presumption cannot be made, the evidence has usually been rejected as incompetent.

The book of the plaintiff, though supported by his oath, is wholly incompetent to prove
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the payment of money to third persons, by order, or charges of rent ; for better proof

of such demands may be obtained. The books of deceased persons, the charges ap-

pearing in their hand-writing, are admitted in evidence, although they cannot be veri-

fied by oath." (4 Grilf. Law Reg. U. S. 1005, 1006.) As to Massachusetts, see also

GrifF. Law Reg. U. S. 518. The law of Pennsyloania is the same as Maine, (id.

264.) The cases will be given under our general heads. And see Kelly v. Holdship,

1 Browne, 36. As to New-Hampshire, see GrifF. Law Reg. U. S. 47, 8, and 3

N. H. Rep. 156.

By statute, in Massachusetts, the plaintiff's account must be copied verbatim, and

filed by the time his writ is served ; and if the defendant would set-ofF an account, he

must copy and file it so early as to give the plaintiff a reasonable time for inspection.

(3 Dane's Abr. 318, 319.) The practice of allowing the party's oath to small money

charges, is also peculiar to this state. Cash charges, not exceeding $6 66, may be

thus supported. (Shillaber v. Bingham, 3 Dane's Abr. 321. Per Putnam, J. in Union

Bank V. Knapp, 3 Pick. 109.) This is equivalent to 40 shillings, and evidently arose

from the analogous practice of allowing the party to support his charges to that amount

in chancery, on accounting before a master.

In Rhode Island, there is no statute on the subject ; but by a long and continued

practice it has now become a kind of common law, that account books are evidence.

The party offering the books must be first put upon his voire dire, and swear that the

books produced are his regular account books, that the entries therein are the original

entries, and were made at or about the time purported by the dates. All articles sold

and delivered in the regular course of trade, and all kinds of service, and work and

labor done, are considered proper charges in book account. (3 GrifF. Law Reg. U.

S. 116.) Mr. Angell, an eminent lawyer of that state, confirms this account, by say-

ing that the law, with its history, is the same there as in Massachusetts, whose decis-

ions are generally followed by the courts of Rhode Island. Money charges, however,

are not admissible. (3 U. S. Law Intelligencer, 2-37.)

In South Carolina, the account book containing the original entries is received in

evidence when accompanied with the suppletory evidence of the oath of the party,

clerk or other person making the entries that they are true. (4 GrifF. Law Reg. U.

S. 864, and note (I).) There is a statute recognizing, but not expressly author-

izing this kind of evidence. (Boyd v. Ladson, 4 M'Cord, 76, 7. Slade v. Teasdale,

2 Bay, 172. Lamb v. Hart, 2 Bay, 362.) The books of merchants, tradesmen, and

shop-keepers are conceded evidence. (Foster v. Sinkler, 1 Bay, 40. Herlock's

admr's v. Riser, 1 M'Cord, 481.) But a struggle was made to exclude mechanics'

books. They were, however, held also admissible, with the books of some iov/ others,

whose accounts .appeared to come within the same reason. (Slade v. Teasdale, 2

Bay. 172. Lamb v. Hart, 2 Bay, 362. Gordon v. Arnold, 1 M'Cord, 517. M'Bride

V. Walts, 1 M'Cord, I.) But the courts appear to be unwilling to extend the practice.

(Foster v, Sinkler, 1 Bay, 40. Lynch's adm'r ads. Petrie, 1 Nott & M'Cord, 130.)

And a case which allowed the books of a ferryman to prove charges of ferriage,

(Frazier v. Drayton, 2 Nott & M'Cord, 471,) was afterwards questioned, (per Nott, J.

in Boyd v. Ladson, 4 M'Cord, 77, 8,) because ferrymen are not in the habit of giving

credit. Upon the general principle, as adopted here, a carpenter's books have been

received
; (Slade v. Teasdale, 2 Bay, 172 ;) and a bricklayer's were said to be ad-

missible ; (Lynch's adm'r ads. Petrie, 1 Nott & M'Cord, 130, commented upon by
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Nott, J., 4 M'Cord, 77 ;) especially if it include materials furnished
; (id. id. ;) on the

same ground a printer's; (Thomas v. Dyott, 1 Nott & M'Cord, 186; Richards v,

Jloward, 2 Nott & M'Cord, 474 ;) a tailor's
; (Deas v. Darby, 1 Nott & M'Cord, 436 ;

a seine maker's ;
(Semb. Story v. Perrin, 2 Rep. Const. Ct. 220;) a miller's; (Gor-

don V.Arnold, 1 M'Cord, 517;) a physician's; (M'Bride v. Watts, 1 M'Cord, 1 ;

Lane V. M'Kenzie, 2 Bail. 449; Spencer v. Sanders, 1 Bay, 119 ;) a miller's who

saws and sells lumber; (Darby v. Farrow, 1 M'Cord, 517 ; Boyd v. Ladson,4 M^Cord,

77.) See a review of several of these cases, by Nott, J., in Boyd v. Ladson, 4

M'Cord, 77, 8. But a scrivener's books, charging for services and commissions, can-

not be received ; nor a planter's ; (Note to Slade v. Teasdale, 2 Bay, 173, citing Wat-

son V. Bigelow, for the first, and Geter v. Martin, MSS. for the second ;) nor a

schoolmaster's ;
(Pelzer v. Cranston, 2 M'Cord, 328 ;) nor a billiard table keeper's

charging for games (Boyd v. Ladson, 4 M'Cord, 76.) Besides, they are immoral.

(Per Nott, J., ibid, 78 ) He compares such charges with those of show-men, rope-

dancers and gamblers of every description, and denies that they are evidence because

the su'oject is immoral.

Books of original entries of the party are not evidence in this state without his oath.

(Everingham v. Langton, 2 M'Cord, 157.)

It has been strongly intimated that original entries in a book are equivalent to a

memorandum in writing ; and will take the case of services performed for, or goods

delivered to a third person, out of the statute of frauds. (M'Bride v. Watts, 1

M'Cord, 384.)

We come now to the states wherein the admission of this evidence rests upon

statute.

In Delaware, the oath or affirmation of the party, together with his book regularly

and fairly kept, is allowed in all cases, to charge the opposite party for goods, wares

and merchandise, sold and delivered, and in respect to other matters properly charge-

able in account. The oath or affirmation must first prove that the book contains

the original entries, made at the time they bear date, and that it is the book of ori-

ginal entries of the party producing it, kept either by himself or his clerk. This is

all by statute. (4 Griff. Law Reg. U. S. 1068.)

In Maryland, a book account is proveable by the creditor's oath, only where it is

£10 currency or less. A statute provides a^ummary mode in which accounts, both

of non-resident and resident merchants, tradesmen and manufacturers, may be proved

by the deposition of such witnesses as would be competent to prove them at common
law; to which the creditor's oath must be added, that he has received no payment
or security, «fec. (4 Griff. Law Reg. U. S. 942.) The statutes give the form of the

probate oath
; and must be strictly followed. (S moot's adm'r v. Bunbury's ex'r, 1

Harr. & John. 136, 7, and note (a). Dyson v. West's ex'r, 1 Harr. & John. 567.)

The mere filing an account in bar, is no proof of its truth in favor of the party filing

it. (Berger v. Collins, 7 Harr. & John. 213.) The courts do not recognize book
accounts as evidence on any other ground than the statute ; and refused to receive

them under the quaUfications allowed by the cases in the state of New York.
(Owings V. Henderson, 5 Gill & John. 134, 142, 3.)

In North Carolina, books of account, (by the act of 1756, ch. 4, s. ,) are to be
received as evidence for goods sold or services performed, for all charges within two
years, on the oath of the plaintiff that the account is just, and that he cannot other-
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wise prove the delivery, &c. ; and so for executors or administrators, on oath of their

belief, &c., and that they cannot otherwise prove the account. A copy of the book,

on the like oath, may be received, unless the defendant, at joining issue, requires the

original book to be produced. The Uke rule takes place between executors and ad-

ministrators, where both the original parties are deceased, the executors or adminis-

trators, being plaintiffs, making oath as above. But no such oath is allowed, to

prove any article or articles, the amount of which exceeds £30. The defendant

may contest the account by any lawful evidence in his power. No book account is

admitted at all (upon any evidence) for goods sold or services done, &c., but within

five years before suit brought, except in cases of persons out of the government, or

where the account is settled and signed. (3 GrifF. Law Reg. U. S. 224.) Within

the equity of tliis statute, a set-off" may be sworn to. (Thomequex v. Bell, Mart.

N. C. Rep. 44.)

As to Tennessee, the account given by Mr. Griffith, of the statute, shows it to be a

literal transcript from that of North Carolina, supra. The additions mentioned are

provisions for summary proof of accounts coming from another state ; and defend-

ants are allowed to prove their accounts offered in set-off, in the same form as if they

were plaintiffs. (4 Griff. Law Reg. U. S. 795, 6.) This statute is partially noticed

in Easly v. Eakin, (Cooke's Rep. 388.)

In Ohio, on all book accounts, if not of more than eighteen months' standing, the

party himself may be examined under oath ; and of liis testimony the jury are to

judge. The courts hold that the eighteen months are to be calculated from the date

of the last charge ; and that all kinds of books of account are admissible with the

party's oath. (3 Grif. Law Reg. U. S. 403. James v. Richmond, 5 Hamm. Rep.

237, 8.) But the courts will inquire, and see that the accounts are continuously and

fairly kept, and not with a view to evade the limitation. An account so kept is

esteemed an entire thing, like the evidence of any other chose in action. (James v.

Richmond, 5 Hamm. Rep. 237, 8.)

In Vermont, a statute gives the action of book account, directing that if the defend-

ant plead any plea wliich shows, if true, that he ought not to account, the issue shall

be tried by a jury. If found for the plaintiff, the court is to appoint auditors. Ori-

ginal books of entries, and the oaths of the parties, each being a competent witness,

are admissible evidence before the auditors; and perhaps on any question arising on

the acceptance of their rej^ort before the court. (3 Grif Law Reg. U. S. 22.)

Both may be sworn and examined relative to their respective accounts, and cross

examined wth respect to each other's accounts. This examination is general, and

goes to all the circumstances in support of and defence against the accounts; (Ste-

vens V. Richards, 2 Aik. 81 ; Fay v. Green, 2 Aik. 386 ;) though it is not a matter

of course, that a party may testify respecting a mistake, after the books are closed

and balanced. (Whiting v. Corwin, 5 Verm. Rep. 451.) But the defendant may
testify to a warranty of the goods delivered to him, (Stevens v. Richards, 2 Aik. 81 ;)

or that he paid for the goods, or received them for a pre-existing debt
;
(Fay v.

Green, 2 Aik. 386 ;) and the parties may either of them testify as to the non-joinder

of the proper plaintiffs, where that inquiry is admissible before the auditors. (Hilli-

ker V. Loop, 5 Verm. Rep. 116.) And so to a settlement, or to payments and items

in the party's account from which a settlement may be inferred. (Wales v. Corlew,

.4 Verm. Rep. 12.)
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We come now to several states wherein books are receivable for the party who
keeps them, without his oath, upon certain prehminary proof, derived from other

sources, being first presented.

In Georgia^ merchant's books, containing the original entries, with proof of delivery

of the articles by the clerk, or, if he be dead, of his hand-writing, are evidence. If

there was no clerk, then, on proof of that fact, inspection of the books, and the repu-

tation of the merchant for keeping correct accounts,- they are evidence of goods sold,

but not of cash charges. (3 Grif Law Reg. U. S. 445.)

The following account of New Jersey is given by Mr. Griffith, himself an

eminent lawyer at the time, residing in that state. Books of account are

admitted as e\adence of debt for goods and articles sold, work and labor

performed by a man, his servants, &c., as also for materials found and provided

in the ordinary course of men's business and employments. The book must

contain the original entries ; and be first proved to be such book of the party

producing it. A ledger or book, in which the original entries are posted up,

is not evidence, nor admissible, otherwise than as used to facilitate, on trial, a

reference to the original entries. If, however, the book of the party is kept ledger-

wise, containing the original entries, and this is proved to be the manner in which
°

he keeps his accounts, it is admissible. But books so kept are always received with

suspicion ; and if, on the face of the account, it appears to contain fabricated entries,

or such as are not original, or are evidently altered, it would be rejected. As to items

in a book account for cash lent, money paid for another, &c. whether such charges in a

man's account can be considered as proved by an entry in his book, or, in other words,

come within the legal acceptation of a book account, has not been determined by the

courts. As to entrie=j of special contracts, orders paid, &c. and in all cases where,

from the nature of the transaction, there must exist higher evidence of the charges,

than a man's own entry of them, such entries would be rejected as not the proper sub-

jects of a book account. But, in reality, there is no settled law on this head ; and

books regualarly proved seem to be admitted with little restriction, subject, however,

to be examined and weighed as to their truth and credit by the jury, with the ad-

vice of the court in point of law ; and open to be disproved in whole or in part by

all legal testimony on the part of the defendant. The oath of neither party is

admitted. (4 Griff. Law Reg. U. S. 1299, 1300.) And see Cole v. Anderson, 3

Halst. 68.

Whether a charge for money lent be receivable, the judges differed in Wilson v.

Wilson, (1 Halst. 94.) They thought it might, and appear so to have held in Craven
V. Shaird, (2 Halst. 345.) But the latter case was much questioned in Carman v.

Dunham's adm'rs, (6 Halst. 189,) where, the charge standing alone against the party,

It was rejected. An entry of cash paid for the defendant to a third person is not ad-

missible. (Jones v. Brick, 3 Halst. 369.) The judges also disagree as to receiving ori-

ginal entries kept ledgerwise. By Kirkpatrick, Ch. J. in Willson v. Wilson, 1 Halst.

94, they have been received
;
per Rossel, J. in Leveringe v. Dayton, 4 Wash. C. C.

Rep. 698, they have been disallowed ; and he and Washington, J. disallowed them in

that cause. The books are sufficiently identified, by proving that they are in the

party s hand-writing
; and that in one of thern (the waste book) the witness now sees

a charge which was true, and which the witness had settled, though he never saw the
books before the time of the trial. (Shute v. Ogden, 2 Penningt. Rep. 921.) But it
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is not enough that the witness sees two or three charges in the books, now produced,

of arlicles which the witness had of the party. Here is nothing to show that it was a

book of original entries made as the transactions occurred. It might have been a copy-

made just before the trial. (Cole v. Anderson, 3 Halsl. 68.) Nor is it enough to

warrant the reception of the books^by a justice, that they were proved before him on

a former trial. (Linberger v. Latourette, 2 South. 809.)

In New York, as in New Jersey, this kind of evidence is not restricted to any particu-

lar class of citizens. See the remarks of Savage, C. J. in Rathbun v. Emigh, 6 Wend.

407, 409.) The party is not admissible as a witness. To make the books competent,

it must appear, 1. That there was a regular dealing between the parties; not merely

a single charge ; 2. That the book-keeper had no clerk ; 3. That some of the ar-

ticles charged were delivered ; 4. That the books produced are the books of account

of the party ; and 5. That he keeps fair and honest books, to be shown by those who
have dealt and settled with him. When all this is shown, the books are competent

evidence ; and the judge may submit them to the jury. (Vosburgh v. Thayer. 12

John. Rep. 461. And see Linnell v. Sutherland, 11 Wend. 568.) It seems to be no

objection, that part of the entries are made by the party, and part by his clerk. (M'-

Allister v. Reab, 4 Wend. 483.) And proof that a mechanic had delivered two of

the articles charged in his book, was held to satisfy the third requisition in Vosburgh v.

Thayer. (Linnell v. Sutherland, 11 Wend. 568.) See also per Sutherland, J. in The
People V. Genung, 11 Wend. 21. In this stale, too, though the courts adhere in other

cases strictly to the rule that a witness must remember ordinary facts, independently

of his memorandum made cotemporaneously, yet account books for goods sold and

delivered being proved by a clerk, are memoranda which become in a degree evidence

of themselves. Though the clerk can remember only from seeing the charges, yet

the original entries made by him may be produced, and then they become evidence.

(Semb. per Savage, Ch. J. in Lawrence v. Barker, 5 Wend. 306.)

The following is the whole of the only reported case in Indiana, which we find in

the books of that state upon this subject. But we have none of its reports before u»

later than Nov. 1831 : "In assumpsit for goods sold and delivered, the plaintiffs, La-

gow and others, to prove their demand, offered in evidence certain books of ac-

count, proved to be those of the Steam Mill Company. Held, that the books not be-

ing proved to be the plaintiff's, were inadmissible," (Harrison v. Lagow, 1 Blackf,

Rep. 307, Nov. 1824.)

We have thus, as far as our materials would admit, gone through with the several

states which receive the party's entries in proof, and noted the local peculiarities of

each as they arise, either upon statute or a difference in the application of the general

principle upon which the party's books are receivable. We have seen that among

these, Georgia, New Jersey, New York, and perhaps Indiana, though they receive

the entries, reject the party's oath ; while Connecticut, Illinois, Maine, New Hamp-

shire, Massachusetts, Pennsylvania, Rhode Island, South Carolina, Delaware, Mary-

land, North Carolina, Tennessee, Ohio, and Vermont, admit both. In respect to the

last fourteen states, there are certain rules in common growing out of this mixed proof,

which we next propose to notice
;

premising that where, as in Maryland, or Vermont

the statute may have fixed the forms of probate, or prescribed the extent to

which parties may testify, or given any other direction, our remarks will be so far in-

applicable.
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With regard to the suppletory oath, the following particulars are to be consid-

ered :

1. Wherever a man's suppletory oath, were he plaintiff, would be receivable, it is

equally so when the account is offered as a set-off. (Thonaequex v. Bell, Mart. N. C.

Rep. 44.)

2. The objection that witnesses are interested, does not lie in respect to matters

whereof the party's suppletory oath is allowed. For as he, having the greatest inter-

est, is received, all others may be. (2 Swift's Syst. ed. of 1796, p. 171.) And so

though the merchant be called to prove his account in another cause wherein he is in-

terested, this cannot be objected
; (Black v. Shooler, 2 M'Cord, 298 ; as if he become

insolvent, and be called to prove them for his assignees, (id.) But it does not follow

that because the party may be a witness, his wife may, though so far as interest goes,

they would stand m pari ratione. But the wife is excluded, for the reason that her

admission may interrupt the harmony of the matrimonial connection. (Carr v. Cor-

nell, 4 Verm. Rep. 116.)

3. The oath must, it seems, in all cases, be administered in court ; and cannot be

received in the form of a deposition. (Frye v. Barber, 2 Pick. 65.) The party must

be sworn, and produce his books in court ; and his testimony cannot, like that of an-

other witness, be taken on commission. (Nicholson v. Withers, 2 M'Cord, 428.) His

entries cannot be proved, unless his book be present ; and a distant residence from

the district affords no excuse for their non-production. (Furman v. Peay, 2 Bail.

394.)

4. The form of the oath, which is the voire dire, shows that the party is not a gen-

eral witness. (Shaw v. Levy, 17 Serg. & Rawle, 99, 100. And see Dodge v. Morse,

3 N. U. Rep. 232.) But being allowed to testify concerning the principal subject, he

may do so in respect to all collateral circumstances necessarily connected with it; as

the price, quantity, quality, time, delivery, performance of services, and generally in

support of confutation of all articles properly charged, freely and fully. (Swift's Ev.

83. Bryan v. Jackson, 4 Conn. Rep. 292. Per Ellsworth, J. in Phenix v. Prindle,

Kirby, 209. Per Daggett, J. in Weed v. Bishop, 7 Conn. Rep. 131, and in Terrill

V. Beecher, 9 Conn. Rep. 349. Shaw v. Levy, 17 Serg. & Rawle, 99, 100.) He may
accordingly prove the admissions of his adversary, or facts whence to infer an admis-

sion. (Johson v Gunn, 2 Root, 130. Bryan v. Jackson, 4 Conn. Rep. 292.) He
" is permitted to state, in the first instance, only that the book produced is his book of

original entries, that the charges are in his hand writing, that they were made at the

times they purport to have been made, and at or near the time of the delivery of the

articles, or the performance of the services. He may, however, be cross-examined

by the other party, in which case his answers become evidence, and he is entitled to

give a full explanation of any matter in relation to which an inquiry is made on the

cross-examination. But a cross-examination does not authorize him to testify to in-

dependent facts, not necessary to the explanation of the facts respecting which he

may have been questioned upon the cross-examination. It does not make him a wit-

ness in chief in the cause." (Eastman v. Moulton, 3 N. H. Rep. 156.) If the parties

settle, but in terms except all articles omitted in the credit, as to these the account is

still open, and the party's oath may be received. (Austin v. Meigs, 3 Verm. Rep. 58.)-

And this though a note be given for the supposed balance, (id.) But the parties are-

not unlimited witnesses. The plaintiff cannot testify to any special agreement of thei
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defendant
;
(Johnson v. Gunn, 2 Root, 130;) and it is said not even to a promise to

pay interest on the debt as it stands charged upon the book
; (Per Ellsworth, J. in

Phenix v. Prindle, Kirbv, 209 ;) nor to a charge of a double credit
; (Semb. Whiting

V. Corwin, 5 Verm. Rep. 451 ;) nor, perhaps, as to a mistalien omission of a charge

on settlement, though he might as to the fact of delivery. (5 Verm. Rep. 457.) By
Punderson v. Shaw, (ECirby, 150,) he shall not be a witness in such a case. Whether

he can testify to a special agreement in any case, quere. (See Kirby, 209, 2 Aik. 83,

3S9. 4 Conn. Rep. 292.) But where any matter is pleaded in bar, or where, in any

other way, a matter entirely collateral arises, the party cannot testify as to that. (2

Swift's Syst. 171, ed. of 1796.) Thus he cannot testify to a release or a tender. (Per

Daggett, J. in Weed v. Bishop, 7 Conn. Rep. 132, and in Terrill v. Beecher, 9 Conn.

Rep. 3-19.) And in replevin, where a party's entries were in question,/ it was held

that he might be interrogated on cross-examination as to the book being his, and the

time of the entry ; but that he could not be even cross-examined as to other matters,

aside from and entirely disconnected with the books, which arose and were drawn in

question by that action. (Shaw v. Levy, 17 Serg. & Rawle, 99, 100.) Nor is the

party's oath receivable to take the case out of the statute of limitations. (Weed v. Bi-

shop, 7 Conn. Rep. 128.)

The party claiming the account on his oath must answer all pertinent questions,

even if the answer go to criminate him, or the account will be disallowed. (Mattocks

v. Owen, 5 Verm. Rep. 42.)

5. The party's general credit may be impeached, the same as that of any other v?it-

ness ; e. g. it may be shown that he is unworthy of belief on his oath. (Kitchen v.

Tyson, 3 Murph. 314.) So of his particular credit ; if he swears corruptly false as to

one item, the whole testimony shall be rejected. Otherwise if he merely mistake, or is

not corrupt. In this, as in other C2i&es,falsics in uno,falsus in omnibus. (Sanders v.

Leigh, 2 Har. & M'Hen. 380.)

6. The entry must be made by the very party who takes the oath. (Eastman v.

Moulton, 3 N. H. Rep. 156.) If by a clerk, the party cannot be received till the death

of the clerk be shown, or that he is, at least, beyond the power of the court. (Ster-

ritt's exr'sv. Bull, 1 Binn. 234.) Nor indeed, then, can the party's oath be received ;

but there must be other proof of the hand-writing; and this was held where the entries

were made by the party's daughter, who had died. (Karpser v. Smith, 1 Browne,

app. 43.) This is plain ; because the party then has the usual common law proof at

command, which is better than his own oath. And so where there are two parties

partners, and the entries are made by one, he must be sworn, and he only, unless

he be dead or absent from the state ; and then, when this is clearly shown, the other

may be received. (Foster v. Sinkler, 1 Bay, 40. Walker v. Parkham, 3 M'Cord,

295.) So if the sole party be clearly shown to be out of the jurisdiction of the court,

his hand-writing may be proved. (Spence v. Sanders, 1 Bay, 119.) But farther

the courts will not go ; and though the party-enterer reside out of the state, if he be

within it while the court is in session, his oath shall not be dispensed with. (Walk-

er V. Parkham, 3 M'Cord, 295.) Even his absence from the state was afterwards

denied as an excuse, and proof of his hand-waiting and book was refused. It is al-

ways in his power to attend, and it is his own fault if he do not. It is otherwise with

a clerk, as in Elms v. Cheves, (2 M'Cord, 349 :) and the three cases of Foster v.

Sinkler, Spence v. Sanders, and Walker v. Parkham, were all on executing writs

Vol. I. 39
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of inquiry. Such secondary proof is never allowed where the party appears and re-

gularly contests the cause. (Douglass v. Hart, 4 M'Cord, 257.)

But the books of deceased persons are considered as sworn to ; and come with the

same force as books supported by the oath of hving parties. (Swift's Ev. 83. Per

Hosmer, C. J. in Dwight v. Brown, 9 Conn. R. 93. Prince, adm'r, v. Smith, 4

Mass. Rep. 455, 458, semb.) And the course, where the party has died, is to prove

his hand-writing, which then shall be received as prima facie evidence of the servi-

ces performed, (where it is a case of service.) and the materials deUvered, and the

retainer of the plaintiff to perform the services, just as it would be evidence both of

the sale and delivery of goods. (M'Bride v. Watts, 1 M'Cord, 384.) The perso-

nal representative may be sworn to identify the book and prove the deceased's

hand-writing. (Dodge v. Morse, 3 N. H. Rep. 232.) And where he proved that

the entries were in the hand of a third person, who had not, as he thought, after di-

llo-ent inquiry, been heard of for seven years, and that he knew ofno other who could

prove his hand, the account was allowed to go to the jury. (Stevelie v. Greenlee, 1

Dev. 317.)

Where the books were burnt, it was held that the party might give secondary

evidence of their contents ; but not by a copy from the party's account, verified

only by his own oath. He should prove the original by evidence other than himself,

as he would any other paper. (Prince v. Smith, 4 Mass. Rep. 455. Holmes v,

Marden, 12 Pick. Rep. 169.)

We come now to the consideration of this evidence in its connection with the prin-

ciple of " moral necessity," as it has been recognized in at least seventeen, and

perhaps eighteen states of the confederacy, if not, as remarked by Brainard, J. in

Beach v. Mills, supra, through " the whole civilized and commercial world." For

the extent to which it prevails on the continent of Enrope, the learned reader may

consult the references by Mr. Angell, in 3 U. S. Law Intelligencer, 187, and in Mr.

Wheaton's note, in the 2d vol. of his reports, p. 117, 118.

In the eye of the English law, the party's books are less than secondary evidence

for him. They are no evidence, being hearsay, of his own fabrication. And it will

be seen by all the American decisions, that their departure from that rule gives no

higher character to this sort of evidence than a secondary one. It is received upon

the presumption, that unless this can be received, there will be a total failure of proof.

And whenever that persumption is repelled by its appearing, in any way, that the

ordinary common law proof does in truth exist, in relation to all or any of the items

charged, the book proof is rejected as inadmissible. The reason for the exception

then ceases ; and the party can no more be entitled to introduce his entries, than he

would be a copy of documental evidence, because he had neglected to obtain the

original. He must, in such a case, first restore the presumption, by proving that what
• appears to be plainly in his power, is in fact placed beyond it. We are then to look,

and see to what class of dealing the law has prima facie ascribed a destitution of the

usual means of proof; and we shall find a general concurrence among the several

statutes, adjudications and dicta, in pointing to the daily sale and barter of merchan-
dise and otber commodities, and the performance of services and letting of articles to

hire
;
circumstances so frequent in succession, and generally so trivial in their individual

amount, that the procuring of formal proofs would not compensate for the time bestowed.
In relation to these things, all mankind, wuh few exceptions, have fallen into the line
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of daily and brief memoranda, called accounts ; and the strong presumption always is,

that entries in that form have been made, and that no other proofs exist. Su^h a

presumption from the general and usual course of business, is, a common act of

the law. But whether that law will hazard facilities to fraud, by letting in book proof

as the consequence of this particular presumption, is a question for its own wisdom to

determine.

1. The more usual and important test by which to indicate the competency of this

proof, is the subject matter of the book account. This is briefly said to be property

sold and delivered, services performed and materials found and provided, and the use

of property hired and returned. It is not considered an objection to entries of any

charges proper in account, that the price was specially agreed on. (2 Swift's Syst,

128. Newton v. Higgins, 2 Verm. Rep. 366, 369.)

Property sold and delivered. This is of course confined to personal property.

(Swift's Ev. 83 ;, and though the rule intended generally was of small values, and many

items, it cannot be practically governed by a distinction of a number and magnitude
;

and two articles only, one 78 bushels of salt, and the other 132 gallons of rum, were

allowed as proper subjects of this proof. (Shillaber v. Bingham, 3 Dane's Abr. 321.)

So a single items of 2088 lbs. of wool. (Leach v. Shephard, 5 Verm. Rep. 363.) It

may be of articles supplied to the defendant's wife or children, where he has turned

them away and neglects to provide for them
;
(Swift's Ev. 84 ;) or articles for which

the defendant agrees to pay in a particular mode, e. g. in goods or produce, or part in

goods and part in a note at the bank. (Swift's Ev. 84.) So of lottery tickets, sold

and delivered. (Mills v. Brownell, 3 Verm. Rep. 463.) Entries were allowed in

proof of necessaries advanced by a guardian to his ward. (Mills v. St. John, 2 Root,

188.) And a shop keeper's charges for spirituous liquors in small quantities were

allowed in evidence, though he showed no licence. (Herlock's adm'rs v. Riser, 1

M'Cord, 481.) But to warrant a charge, the goods must be delivered in all cases ;

(Per Henderson, J. in Howell v. Barden, 3 Dev. 449 ;) and, accordingly, the right to

charge was denied, where the articles were not deliverable till paid for in a particular

way, (Read v. Barlow, 1 Aik. 145, 148 ; 1 Verm. Rep. 97, S. C, by the title of

Barlow v. Read.) Entries were made after the goods were ordered absolutely, yet

being before they were actually delivered, the book was disallowed in evidence.

(Rhoads v. Gaul, 4 Rawie, 404.)

The right to charge must exist at the moment of delivering the article ; not arise

afterwards, in consequence ofsome special circumstance or contract. Money delivered

to be applied by the defendant, but which is misapplied, cannot be charged. (Bradley

V. Goodyear, 1 Day, 104. Slasson v. Davis, 1 Aik. 73, 74.) So money advanced

in consideration of an agreement to deliver goods. (Peck v. Jones, Kirby, 289.) And
where an infant agreed to work for the plaintiff, who furnished him with clothes, &c.,

but the infant left him in violation of the agreement, held that the plaintiff could not

therefore, charge, and give his charges in evidence, to maintain book debt for the

advances. (Terrill v. Beecher, 9 Conn. Rep. 344.)

Services performed. (Swift's Ev, 83. Newton v. Higgins, 2 Verm. Rep. 366.)

This head includes an attorney's bill, which may be proved by his original entries ;

(Charlton v. Lawry, Mart. N. C. Rep. 26 ;) work done by the plaintiffs slaves for the

defendant
; (Mitchell v. Clark, Mart. N. C. Rep. 44 ;) a postmaster's charges for

postage, and a justice's charges for official services; (Sargent v. Pettibone, 1 Aik,



308 Admissibility of Declarations and Entries [Ch. 7.

355 ;) work by the month, at a fixed price, payable at a future day
;
(Fry v. Slyfield,

3 Verm. Rep. 246 ;) services id making betterments on the defendant's land, being"

done at his request ;
(Minor v. Erving's ex'rs. Kirby, 158 ;) repairs done by one joint

owner of a ship for another ;
(Bowers v. Dunn, 2 Root, 59 ;) and services as a coun-

sellor at law. (Bell v. M'Lean, 3 Verm. Rep. 185 ) But work and labor must, in

o-eneral, be executed before it is charged. (Per Henderson, C. J. in Howell v.

Barden, 3 Dev. 449.)

Entries are proof of the use of any thing hired and returned ; e. g. oxen, horses,

&c. ;
(Swift's P^v. 83 ; Easly v. Eakin, Cooke's Rep. 38 ;) interest on bosk debt,

where the promise is implied or express
;
(Phenix v. Prindle, Kirby, 207 ;) and freight

where the amount is left to be implied, or is agreed on. (Boardman v. Keeler, 2

Verm. Rep. 65.)

Every one sees, in the above list of items, that direct, frequent and simple kind of

dealing, which is, of course, committed to the book account, and which may be presu-

med to rest in the exclusive knowledge of the parties.

On the otlier hand, the authorities exhibit several instances not coming within thai

reason, and which they, therefore, put to common law proof. Entries in the following

cases have been held inadmissible, as not presenting the usual subjects of book

charge. The claim by one town against another, for keeping a pauper, on the mere

ground that he is chargeable to the defendant town, there being no actual privity of

contract
;
(Swift's Ev. 83 ;) and a special unexecuted contract, as an agreement to

receive goods, and a refusal. (Swift's Ev. 84.) The charge should not be of a

tort, nor any consequences of it
;
(Swift's Syst. 168; Swing v. Sparks, 2 Halst,

59 ;) but only of such things whereof the prices can be ascertained in market.

(Swing V. Sparks, 2 Halst. 59 ;) nor of a bond, note, receipt, nor special agreement.

(Per Ford, J. in Wilson v. Wilson, 1 Halst. 94.) In an action for clocks sold, the

defendant's entry that he received them on commission, was rejected ; the court

saying that an agency could not be so established. (Baisch v. HofF, 1 Yeates, 198.)

Nor can a special contract be contradicted by a book entry. (Pritchard v. M'Owen,

1 Nott & M'Cord, 131, note (a).) Nor can it be shown, by the defendant's entry,

how much time the plaintiff 's slave lost while engaged at work for the defendant.

(M'Kewn ads. Barksdale, 2 Nott & M'Cord, 17.) Nor where the plaintiff goes on

Ms original entries, v.ill the defendant be allowed to give in evidence his own counter

entries of the same work. (Summers v. M'Kim, 12 Serg. & Rawle, 405.) Under

no circumstances can a charge that goods were delivered on bailment, e. g. on com-

mission, be supportod by the party's book. (Kerr v. Love, 1 Wash. Rep. 172.)

Nor is a special agreement to pay interest chargeable
;
(Phenix v. Prindle, Kirby,

207, 209
;
quere, vid. 2 Aik. 83, 389 ;) nor a mistake in a former settlement

;
(Pun-

derson v. Shaw, Kirby, 150 ; Rogers v. Moor, 2 Root, 58. But see Whiting v.

Corwin, 5 Verm. Rep. 451, 457.) Work and labor must, in general, be executed

before it can be charged. Tlie party cannot make valid entries of a special contract

to employ him, and in this form claim damages for non-performance
;
(per Hender-

son, C. J. in Howell v. Barden, 3 Dev. 449 ;) nor of a special collateral promise by

A. to pay for goods delivered to B.
;
(Poultney v. Ross, 1 Dall. 238 ;) nor of a

charge against an attorney for attending as a witness in behah" of his cUent ; for'the

latter is primarily liable ; the attorney only m consequence of an express personal

engagement; (Sargent v. Pettibone, 1 Aik. 355;) nor of a demand due from an
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indemmtor
;
(Stocking v. Sage, 1 Conn. Rep. 75 ;) nor an}- collateral undertaking

;

as that " if A. employ you, I will see you paid ;" (Skinner v. Conant, 2 Verm. Rep.

75 ;) nor any mere claim for damages for any tortious act or neglect, or for any

breach of contract; (per Hutchinson, J. in Fry v. Slyfield, 3 Verm. Rep. 249;) nor

of money lent; (Case v. Potter, 8 John. Rep. 211 ; Vosburgh v. Thayer, 12 John.

Rep. 462 ; Ducoign v. Schreppel, 1 Yeates, 347 ;) nor money had and received on

notes delivered, to be collected and applied ; but which were collected and not ap-

phed
;
(Farrand v. Gage, 3 Verm. Rep. 326 ;) nor of a balance struck, as of $10

for a trespass ;
(per Ford, J. in Wilson V. Wilson, 1 Halst. 94 ;) nor a settlement or

balance struck on book account; (Prest v. Mercereau, 4 Halst. 268 ; and see Wor-

man v. Boyer, 14 Serg. & Rawle, 212 ;
per Ford, J. in Wilson v. Wilson, 1 Halst.

94;) nor of money paid to or for the person sought to be charged; (Ducoign v.

Schreppel, 1 Yeates, 347 ; Prince v. Smith, 4 Mass. Rep. 455 ;
per Tilghman, C.

J. in Juniata Bank v. Brown, 5 Serg. & Rawle, 231 ; Sargent v. Pettibone. 1 Aik.

355 ; Sawyer v. Proctor, 2 Verm. Rep. 580 ; Jones v. Brick, 3 Halst. 369 ;) yet

particular necessity has been received to create an exception, as where the disburse-

ments related to a distant commercial transaction, and were charged by the remote

agents and consignees against the owners of a vessel; (Seagrove v. Redman, 2

Yeates, 254; 4 Dall. 153, S. C. ;) nor of rent; (Prince v. Smith, 4 Mass. Rep.

455 ;) nor use and occupation of a wharf, or any other real estate. (Wilmer v.

Israel, 1 Browne, 257. Beach v. Mills, 5 Conn. Rep. 493. Swing v. Sparks, 2

Halst. 59. Case v. Berry, 3 Verm. Rep. 332.)

2. As we noticed on introducing these instances, even though the case be prima

facie a proper one for proof by entries, if it appear, either on the face of the charge,

or in any other way, (e. g. by the party's oath in states where that is receivable)

that there is in fact living or attainable proof of the item, independent of the entries,

the latter are then inadmissible ; for it being apparent that the ordinary common
law proof exists, which is superior in degree, that must be produced. It can then

only be dispensed with, and the entries received, where it is shown to be in truth

beyond the reach of the party. The common case in New York, is where the party

has a clerk
;
(Vosburgh v. Thayer, 12 John. Rep. 462 ;) though one case seems to

hold that the entire entries may be received, though part were made by the clerk,

and the rest by the party. (M'Allister v. Reab, 4 Wendell, 483.) But quere as to

such entries as appear to be made by the clerk ; for other cases have, with a lauda-

ble jealousy of such self-fabricated evidence, adhered closely to the rule that where
the entry is made by the clerk, nothing shall excuse his absence except his death,

(Kennedy v. Fairman, 1 Hayw. 458. Whitfield v. Walk, 2 Hayw. 24.) In the

first of these cases the clerk was absent in the West Indies, and in the other at South
Carolina

;
yet held no excuse in either case. Some cases, however, allow the ex-

cuse that the clerk is permanently beyond the power of the court. (Sterritt's ex'rs

V. Bull, 1 Binn. 234.) Upon the same principle, a schoolmaster's original entries

are no proof; for he has usually many witnesses by whom to prove his services;

and he must avail himself of them. (Pelzer v. Cranston, 2 M'Cord, 328.) The
analogy of these cases has been carried by authority into a variety of transactions

;

and the courts very judiciously appear determined to act on the same principle in

regard to all matters forming the subject of evidential account books. True, in one
case, a lime burner and vender's book was received to prove large sales of lime de-
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livered out by servants and agents, where the party was generally present, either at

the kiln when the loads were placed in waggons, or else saw the delivery ; and this

though he was absent on a verj^ few occasions; (Cm-ren v. Crawford, 4 Serg. &
Rawle, 3;) and in another case entries made by the party from the memoranda of a

servant were received; (Ingraham v. Bockius, 9 Serg. & Rawle, 285 ;) yet the sub-

sequent cases of Smith v. Lane, (12 Serg. & Rawle, 80, 82,) and Kesler v. M'Con-

achy, (1 Rawle, 441.) both stated infra, manifest a strong tendency to greater strict-

ness, and a conformity with the other cases in the state of Pennsylvania and else-

where. But see Kaughley v. Brewer, 16 Serg. & Rawle, 133, 4, stated also infra.

In a former case in that state, charges for work done by a servant were disallowed

as evidence, the court saying such evidence was allowed from necessity, and where

the work has been done by a third person, the necessity does not exist. He can prove

it. ''Cessanle ratione, cessat ipsa /ea\" (Wi'ight v. Sharp, 1 Browne, 344.) So

charges for work done by servants; for they are competent Avitnesses. (Wright v.

Sharp, 1 Browne, 344.) If the goods were delivered to a third person on account of

the vendee, the books are not evidence; (Kerr v. Love, 1 Wash. Rep. 172;) not

even though they were the vendee's servants. (Eastman v. Moulton, 3 N. H. Rep.

156.) So, though the books of a printer be receivable, they are no farther so than to

prove the retainer to do the work ; for the files may be produced to show the quantum,

and the price may be proved by others
;
(Richards v. Howard, 2 Nott & M'Cord,

474 ;) nor are a tailor's books receivable to prove goods delivered to the defendant's ward

by the order of the defendant. Here they are mere proof of the delivery. Books

are, in general, not allowed to prove a direction or instruction to deliver to a person

other than the defendant. (Deas v. Darby, 1 Nott & M'Cord, 436.) The charge on

its face purporting to be of goods delivered to another on the defendant's order, it was

rejected as incompetent. (Tenbroke v. Johnson, 1 Coxe's Rep. 288. Townley v.

Wooley, 1 Coxe's Rep. 377.) And where goods were delivered on written orders,

an account was excluded as evidence, for that reason among others. The orders

should be produced, or otherwise proved on accounting for their absence. (Smith v.

Lane, 12 Serg. & Rawle, 80.) Where the goods are delivered out by another or by

others, the account kept by them, or by one on their information, cannot be received ;

for ihe party has other proof by those who delivered the goods, and they must be pro-

duced or their absence accounted for. (Smith v. Lane, 12 Serg. & Rawle, 80.)

Where the charge was for medicine and attendance on an aged menial servant of the

defendant, the plaintiff's book was received as usual ; but it was held that the defen-

dant's agreement to pay must be proved by evidence aliunde. (Coffin v. Cross, 3

Dane's Abr. 322.)

Yet charges for goods sold and delivered to, and services performed for one on ac-

count of another, have been sustained by the claimant's original entries in Connecticut,

without showing the death or absence of the witnesses. But the question was not pre-

sented in the above points of view ; and some reliance seems to have been placed on

the statute of that slate as controlling the case. (Bryan v. Jackson, 4 Conn. Rep.

288, 292. Swift's Ev. 84.)

3. To be admissible at all, the entries should be made at or near the time of the

transaction. The law fixes no precise instant. They are not to be registers of a past

transaction
;
but memoranda of transactions as they occur. (Per Duncan, J. in Cur-

ren v. Crawford, 4 Serg. & Rawle, 5. Cogswell v. DoUiver, 2 Mass. Rep. 217.



Ch. 7.] Made in the Course of Office or Business. 311

Eastman v. Moulton, 3 N. H. H. Rep. 156. Ewing v. Sparks, 2 Halst. 59, Kes-

s]er V. M'Conachy, 1 Rawle, 441.) And where some were made at the time, and

others some months after, without distinguishing which, or assigning a good reason,

the whole were rejected as incompetent. (Vance v. Feariss, 1 Yeates, 321 ; 2 Dall.

217, S. C. by the title of Vance v. Fairis.) The party saw his lime in general either

loaded at the kiln or delivered to the vendees, but not always, and trusted to his wag-

goners for some of his charges
;
yet his book of charges for the lime was allowed to

go to the jury. (Curren v. Crawford, 4 Serg. & Rawle, 3.) A butcher's servant

carrying out meat, uniformly marked in pencil the quantity delivered, which his

master copied into his book on his return. The book was held receivable. (Ingra-

ham V. Boekius 9 Serg. & Rawle, 265. And see Curren v. Crawford, supra. But

see Smith v. Lane, 12 Serg. & Rawle, 80, and Kessler v. M'Conachy, infra.)

So where one of two butchers (partners) customarily marked the scores of meat with

chalk on a cart, and the other, betore the cart went out again, copied the scores into

the book, it was held receivable, on the oath of both partners. (Smith v. Sandford,

12 Pick. 139.)

It is no objection to the book though the entries be first made on a slate and then

transcribed by the party, if done in the ordinary course of his making such entries ;

(Faxon v. Hollis, 13 Mass. Rep. 427 ; Kessler v. M'Conachy, 1 Rawle, 441 ;) though

properly they should be transcribed daily ; and where it was left in doubt whether a

day or two after, they were rejected; (Ogden v. Miller's exr's, 1 Browne, 147 ;) and

they will of course be rejected if it do not appear that the party made the entries on

the slate, but it is left to be inferred that they were made by a servant, who could at-

test to them himself. (Drummond v. Hyams, 1 Harp. 268. And see Kessler v.

M'Conachy, infra, and Ingraham v. Boekius, supra.) And where the journeyman

made the entries, some of them on a slate, whence they were copied by the master,

some in a day or two, some in a week, some perhaps not short of two weeks, without

distinguishing which was longer or shorter, the book was held altogether inadmissible.

And much stress was laid on there being better evidence, the journeyman himself;

they should at least have been both made and transcribed at or about the time the

work was done ; and the party should distinguish the entries so made from those made
more loosely, or the whole must be rejected. (Kessler v. M'Conachy, 1 Rawle, 441.)

A book is receivable as evidence though the work be charged while in progress, and

before it be completed ; as where a tailor made his charges on the work being cut

out and delivered to his journeymen, who worked in the same house with him. Such
mode of keeping books as is usual and known to all tradesmen cannot safely be declared

bad by the court. In some trades the work is in hands for several days, and goes

through more than one hand ; and the entry may be made during the period of its

manufacture, or at a stated time when it has progressed a certain length. The court

VFould not say a shop keeper could charge goods not yet measured or weighed off;

nor a tradesman work not yet begun ; but they hesitated to say that a blacksmith who
has prepared and weighed iron work, and then charges before he puts it on the wood,
which might take him a w^eek, or a chairmaker who makes and paints the chairs and
charges them before sent to be gilt, shall not read his book. (Kaughley v. Brewer,
16 Serg. & Rawle, 133, 4.)

4. The entry must be in the book of the party, kept by him for the purpose of his

daily accounts, generally, with all those persons who may have dealings with him ;

and must be made in conformity to the prevalent manner of his keeping the book ; and
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in a reo-ular course with other charges. If they stand insulated on the front leafof the hook,

and not falling into a regular order with the other charges, they will be rejected.

(Lynch v. Hugo, 1 Bay, 33.) So if on a separate sheet, especially when it appears

that the party in fact keeps an account book. (Prince v. Smith, 4 Ma?s. Rep. 455.)

So of a mutilated piece of paper, which appears to have been torn out of a book, in

which the name of neither party appears, which contains no charges against the defen-

dant, and which is unintelligible without explanation by the plaintiff. (Hough v*.

Doyle, 4 Rawle, 291.) Where six charges, amounting to $650, were on one of the

last leaves of the book, separated from all the entries by intervening blank leaves, and

dated during the same period with 13 other charges made in the body of the book, ap-

parently regular, the 6 charges were held properly to be no part of the book, and in-

admissible, the same as entries on a separate leaf. (Per Kirkpatrick, C. J. in Wil-

son V. Wilson, 1 Halst. 94 ; Rozell, J. contra.) Charges on several disconnected

pieces of paper were rejected. (Thompson v. M'Kelvey, 13 Serg. & Rawle, 126.)

After the defendant's demand accrued against the plaintiff, the latter caused a series

of charges to be continuously written down in his regular book against the defendant,

ranging through 1816, '17, '18, '19 and '20, without a single intervening charge. The

book was held clearly inadmissible as evidence of such charges. (Swing v. Sparks, 2

Halst. 59.) But in Vermont, an entry of a service as counsellor at law on a separate

slip of paper, filed according to the party's usual practice was received. (Bell v,

M'Lean,3 Verm. Rep. 185.)

5. To make the book admissible for any purpose, it must contain the original en-

tries of the party made by himself; and must be an account of his daily transactions.

(Per Duncan, J. in Curran v. Crawford, 4 Serg. & Rawle, 5. Sterrett v. Bull, 1

Binn. 237. Prince v. Smith, 4 Mass. Rep. 455. Eastman v. Moulton, 3 N. H. Rep.

156. Sviong V. Sparks, 2 Halst. 59.) And one reason why they must not appear

to be made by another is, because he is then prima facie a witness, and must be pro-

duced. (Eastman v. Moulton, 3 N. Hamp. Rep. 156.) But regard is had to the

party's degree of education, and semb. if he cannot write so as to make entries, they

may be made by another. (Prince v. Smith, 4 Mass. Rep. 455. Eastman v. Moul-

ton, 3 N. Hamp. R. 156.) If it clearly appear that the entries are not original,

either upon inspection or from extrinsic testunony, they are to be withheld as in-

competent evidence. (Cogswell v. Dolliver, 2 Mass. Rep. 222. Curren v. Craw-

ford, 4 Serg. & Rawle, 3. Prince v^ Smith, 4 Mass. Rep. 455. Swing v. Sparks, 2

Halst. 59.)

6. Being original entries, the question then arises upon the form in wliich they are

to be kept. Among the European continental nations, Avhich have adopted the civil

law as the basis of their own, this proof by book account also prevails. If we may
be allowed to judge of its form from the French code, and the more ajtproved French
writers on jurisprudence, who confine it to merchants of good standing, we shall

have reason to believe that the avenues to abuse are partially closed by the cautious

manner in which accounts must be arranged and checked, in order to give them the

character of competent proof (Code de Com. Liv. 1, tit. 2. Des Livres de Com-
merce, art. 12. Poth. des Obi. nos. 719, 720.) Yet the book itself is not such evi-

dence as will warrant a sentence in favor of the party producing it. (1 Dom. p.

444, b. 3, tit. 6, § 3, art. 9.) It is but semi-proof, which may be rendered perfect by
the suppletory oath of the party. (Poth. ut supra.) But in many of the United
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States, where this kind of evidence is left to be framed by citizens of every occupa-

tion and every variety of language and character, and that too in their own way,

any considerable degree of safety derived from the forms of book keeping is the last

thing to be expected. Yet books are rarely rejected for a defect ofform, even in those

states where they are not brought down to semi-proofs, and where, m the hands of

inexperienced tribunals, it is almost of course that, being received, they should reach

the effect of prima facie evidence. Frail as such proofs must be, however, perhaps

the law can hardly be censured for thinking they would be but little fortified by the

suppletory oath of an interested and excited party. So long as such books are ad-

missible, whatever guards the law may throw around them by way of testing their

credibility, must be httle more than naked theory, banded against the devices of in-

terested trickery. Nothing perhaps short of the bann of incompetency would afford

an adequate security against partial simulation, and occasionally, in a long run of

heedless security on the side of the debtor, the most ruinous and oppressive interpo-

lations, as the satirist has it, in

" Those unpaid bills, which time has taught to grow,
" Faster than poplars on the banks of Po."

But, to proceed with the judicial treatment of this evidence. Being the original

or first entries of the party in his own hand, these books are the least suspicious

when kept in the form of daily entries in a smgle journal or day-book, of the debts

and credits of the different persons with whom the party deals, in the order of dates,

without blanks, chasms or marginal references. In France, if any of these requisites

are wanting, the book is not competent evidence. (Code de Com. tit. 2. De Livres

de Commerce, art 8, 10.) This is the most perfect form, and one which has never

been questioned in the American courts, where book accounts are received in any
way. But generally they do not require anything like these formahties, in order to

render books competent. We have seen, ante, in our quotation from Judge Swift's

Treatise of Evidence, p. 81, 2, what is necessary to insure credibility, according to

the judicial experience of Connecticut, which, if not greater, has probably been re-

corded with more care than that ofany other state. And, considering the suspicious

nature of this evidence, in itself, there can be no doubt that the party should be put

to common laW proof, should the entries come short of the character which Swift has

demanded. At least, the entries should be, in all such cases, strongly and clearly

confirmed by common law evidence, even where the oath of the party is required.

Still, however, they are competent ; that is to say, they stand something above zero,

though they may come short of the standard of credibility. One striking instance is

in receiving entries kept ledger-wise; that is to say, where the account of each man
dealing with the party is kept by itself, in a separate department of the book ; thus

affording every facility for undetected interpolation, either anle ov post litem molam.

Yet such books are receivable. (Swift's Ev. 81, 2. Rodman v. Hoop's ex'rs. 1

Dall. 85. Faxon v. HoUis, 13 Mass. Rep. 427. Per Kirkpatrick C. J. in Wilson v.

Wilson, 1 Halst. 94. Cogswell v. Dolliver, 2 Mass. Rep. 217. Griff Law Reg. U.
S. ut supra, of New-Jersey, ante.) This was denied ofNew-Jersey, in Leveringe v.

Dayton, (C. C. U. S. N. J. Sittings, Cor. Washington, J. and Rossel, Dist. Judge,

4 Wash. C. C. Rep. 698 ;) but the weight of authority seems to be the other way,
even in New-Jersey ; and decisively so when connected with the decisions of the

neighbouring states. Books thus kept were received, though the entries in question

Vol. 1. 40
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were intermixed with various charges, notes, receipts and memorandums relating

to the party's dealings with others, in whatever blank spaces he happened to find,

without any regard to the order of dates or pages. (CogsweU v. Dolliver, 2 Mass.

Rep. 217.)

But whether, in a day-book or ledger form, the entries must appear to have been

made daily, or they cannot be admitted. (Eastman v. Moulton, 3 N. H. Rep. 156.

Smith V. Lane, 12 Serg. & Rawle, 80.) If it appear, at any stage or in any way,

that charges arising at different dates were in fact made at the same time, the book

is not evidence. (Eastman v. Moulton, 3 N. H. Rep. 156.)

It must also be apparent that the entries were intended as book charges, inaccomit

with the identical party against whom they are offered in evidence. (Rhoades v.

Gaul, 4 Rawle, 404. Rogers v. Old, 5 Serg. & Rawle, 404. Smith v. Lane, 12 id.

80.) If they are kept merely as a memorandum between the party and another,

they are inadmissible. (Smith v. Lane, 12 Serg. & Rawle, 80.) Arbitrary marks

fixed to the entries, not intended to charge the vendee, but merely to inform the por-

ter and prevent a delivery of similar articles twice, cannot be used to aid in the evi-

dence of delivery, especially if not always made by the same person making the

residue of the entry, nor by the party nor his clerk. (Rhoades v. Gaul, 4 Rawle, 404.)

So a book kept by a forgeman, to settle by with his customers, though it name the

vendees, and sometimes the price, is not evidence against the latter. (Rogers v. Old,

5 Serg. & Rawle, 404.)

It is not an insurniountable objection to the competency of the book, that there be

erasures and corrections. Its character is not thus destroyed as a book of original en-

tries. The alteration is open to explanation ; and the objection goes to the credit

only. (Sergeant v. Pettibone, 1 Aik. 355.) But it is a serious objection against its

credit ; and if gross, suspicious, or unexplained, it will destroy the competency of the

book. (Swift's Ev. 81, 2. Eastman v. Moulton, 3 N. H. Rep. 156.) And so of any

other fraudulent appearances. (Eastman v. Moulton, 3 N. H. Rep. 156.)

Not only the day-book, but if it be posted, the ledger must be produced, that it may be

seen what credits there are. This was held where post-marks appeared on the day

book. (Prince v. Sweet, 2 Mass. Rep. 569. Eastman v. Moulton, 3 N. H. Rep. 156.)

And it is the same, in whatever way the fact of posting may be made to appear.

(Eastman v. MouUon, 3 N. H. Rep. 156.)

The book being competent as a whole, almost any series of figures, abbreviations

and words, which can be explained into a signification, will do for particular charges.

The following is a specimen of charges for lime, allowed in Curren v. Crawford, (4

Serg. & Rawle, 3:)

"
II
15 B. Marpol.

60 Themerty Coren."

And regard, as we have seen, is always to be had to the party's degree of education,

the nature of his employment, and the manner of his charges against others. (Prince

V. Smith, 4 Mass. Rep. 455.) But the charges must be specific ; that is to say, they

must denote the particular work or service charged, as it arises daily, and the quanti-

ty, number, weight, or other distinct designation of the materials or articles sold or fur-

nished, and attach the price or value to each item. (Hughes v. Hampton, 2 Const.

Rep. 745. Lance v. M'Kenzie, 2 Bail. Rep. 449., Lynch's adm'r ads. Petrie, 1 Nott

6 M'Cord, 130, cited 4 M'Cord, 77. Hagaman's case, 1 South. 370.) Accordingly,
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a bricklayer's charge of " 190 days work," was rejected ; it should be placed in the

book daily, being entered at the time as it occurs
;
(Lynch's adm'r ads. Petrie, 1 Nott

& M'Cord, 130, and see 4 M'Cord, 77, S. C. cited ;) and a physician's charges " for

medicine and attendance;" and another thus; " 13 dollars for naedicine and attend-

ance on one of the general's daughters in curing the hooping cough ;" (the charges

were against Gen. Wade Hampton ;) were also rejected as too indefinite ; (Hughes v.

Hampton, 2 Const. Rep. 745 ;) and a like general charge was rejected in Lance v.

M'Kenzie, 2 Bail. 449.) But this is a matter which must reside very much in the dis-

cretion of the judge, to be exercised according to tlie nature of the subject, and its sus-

ceptibility of being precisely charged. Where, within this rule, to be applied on the

examination of witnesses and otherwise, the charge is sufficiently specific, it will be

received ; and such was the course in judging of a physician's bill and admitting it, in

Schmidt v. Quin, (1 Rep. Const. Ct. 418 ;) and rejecting it in Lane v. M'Kenzie, supra.

The rules of the medical society in South Carolina fix specific rates, as far as practica-

ble, to the services of the medical profession ; and physicians generally adhere to them

in their charges. (Per Johnson. J., 2 Bail. 450.) And see the evidence detailed in

the case. A receipt in the account book, purporting to be signed by the vendee, is not

receivable in proof as an original entry. (Sterritt's ex'rs v. Bull, 1 Binn. 234.) If

the prices be not carried out, the books are imperfect ; and, if admissible at all, prove

nothing as to the price, and the jury cannot guess at that ; so the charge goes virtually

for nothing. (Hagaman's case, 1 South, 370.)

7. We have already seen that, so far from being primary evidence, superior in de-

gree to the mere oral testimony of disinterested witnesses, books are treated by the

cases, according to their true character, as evidence secondary to common law proof.

It was in one case hastily holden, that the party's book must be produced like any

other written evidence, as standing higher upon the scale, or that its absence must be

accounted for, before proof by witnesses should be received. (Kelly v. Holdship, 1

Browne, 36.) But this, beside being contrary to various other cases which we have

cited, supra, is contrary to Wright v. Sharp, in the same book, (p. 344.) The book is

no doubt essential where the suppletory oath is resorted to ; otherwise, where wit-

nesses are called ; a distinction which, in the haste of a trial, was overlooked in Kelly

V. Holdship. Where the party is sworn, the book must be produced, for there it is

the principal evidence
;
(Nicholson v. Withers, 2 M'Cord, 428 ;) and if it be lost, the

party loses his oath, as we saw supra, by Prince v. Smith, (4 Mass. Rep. 455.) In

such a case, the contents of the book may be proved ; but this must be by common law

evidence, though the party made the entry himself, (id.) If proved by another who

made the entries, the book must be in court, or its absence accounted for ; and so

where the entries of a third person, deceased, are the subject of proof. In such case

the contents of the paper itself being in question, they must be proved like those of any

other paper, by itself, if it can be had. Nor will the excuse that the party resides at

a great and inconvenient distance, be received. (Smith v. Peay, 2 Bail. 394.) The
rule as to showing the contents of documents by themselves only, has been applied to

account books by several cases. Keller v. Ord, 1 Dall. 310. Herring v. Levy, 4

Mart. Lou. Rep. N. S. 383. Smith v. Peay, 2 Bail. 394. Nicholson v. Withers,

2 M'Cord, 428.) But extracts from the books of foreign merchants, verified by the

oaths of their clerks, were received, the court saying it would be unreasonable to re-

quire the books themselves. (Bell v. Keely, 2 Yeates, 255.) And see Lewis' ex'r
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V. Bacon's legatee, 3 Hen. & Munf. 89.) Quere. See Elms v. Cheves, 2 M'Cord,

349, -also stated supra.

It is perfectly well settled, by a series of adjudged cases, that a party may, in his

discretion, waive liis books altogether, and rely upon his conamon law proof, by witness-

es or otherwise. (Levenworth V. Phelps, Kirby, 71. Per Washington, J. in Gambio-

so's ex'rs v. Maffett's assignees, 2 Wash. C. C. Rep. 101. Nicholson v. Withers, 2

M'Cord, 428. Read v. Barlow, 1 Aik. 145, 147, 148, per Skinner, Ch. J. Palmer v.

Green, 6 Conn. Rep. 14, 17. Bernham's adm'r v. Adams, 5 Verm. Rep. 313, Whi-

ting V. Corwin, 5 Verm. Rep. 451.) The party may take his account and proof from

his adversary's book. But the non-production of his own book would many times, and

especially if called for by his adversary, be a heavy circumstance against him.

(Swift's Ev. 82. Palmer v. Green, 6 Conn. Rep. 14, 17.) A very ordinary ex-

pedient of the common law is, to prove the entries of a deceased clerk as mention-

ed ante, note 200.

8. Books are evidence, both of the item charged and the price or value carried out,

subject to inquiry on other evidence. (Ducoign v. Sehreppel, 1 Yeates, 347.)

Properly attested, they are prima facie evidence of ihe delivery of articles of merchan-

dise ; (Foster v. Sinkler, 1 Bay, 45, per Pendleton, J.;) indeed, both of sale and

delivery; and in case of services, they are evidence of retainer to do the service, the

doing of it, and the delivery of materials in the course of the service. (M'Bride v.

Watts, 1 M'Cord, 384.) Nor need entries of charges for spirituous liquors sold in small

quantities be followed with proof of a licence to sell, (Herlock's adm'rs v. Riser, 1

M'Cord, 481.) The book is to be taken together, with its charges and credits,

especially where both are of the same date. (Harrington v. Hall, 2 Aik. 175.)

9. Semb. The party's books would be admissible on a collateral point in a cause,

as if in an action to recover money from the defendant, it should be material to deter-

mine the state of his accounts with another. (Mifflin v. Bingham, 1 Dall. 272, 276.)

But it was afterwards held that, the third person being himself a witness and his oath

better evidence than his books, he should be produced. The case would not then

come within the necessity on which this kind of proof is founded. (Juniata Bank of

Pennsylvania v. Brown, 5 Serg. & Rawle, 226.)

10. We noticed, supra, the tests of credibility arising from the face of the account,

and from various other collateral circumstances, while speaking of the law of Con-

necticut. Their good sense will commend them to all persons engaged in the judicial

investigation of accounts, which are always, though the books be received, open to

objections as to their credit, from unfair appearances or other evidence. (See per

Sewall, J. in Prince v. Smith, 4 Mass, Rep. 455.)

NOTE 202—p, 320.

So every member of a club is presumed to be acquainted with its rules ; and where
they provided that each subscriber should pay 10 guineas annually, as the " house
bill," to be paid to the master of the club, it was held that he inight recover that sum
of a subscriber without any proof that the latter knew the rules, other than that, by
their own provisions, they were to be contained in a book to be keep by the master,
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and were to be accessible to each member, though they were neither posted up nor
sent to the members. (Raggett v. Musgrave, 2 Carr. & Payne, 556.) If there be a

provision in the rules, that the annual due shall be paid on a certain day, and if no

notice be given by the subscribers of an intention to discontinue, they are still to be

considered members, ihey will continue liable, unless they show affirmatively that such

notice was given. (Raggett v. Bishop, 2 Carr. & Payne, 343.) These two cases

related to the rules of the cocoa-tree club. To see all the facts material to the points

of evidence in either, the cases should be perused in connection.

In these cases, it vi-ill be perceived that the parties, having acted on the books with

a presumed knowledge of the contents, were well held to assume and promise accord-

ing to the terms ofthe club-rules. And there are various other relations wherein books,

• common to the inspection of several parties, though kept by one side only, become

evidence against the other in the same way as their own books, or, at least, like the

case in the text, as accounts delivered and assented to. And they may sometimes

become evidence ofthe affairs ofthe parties, even as against strangers.

Thus, it was held in Furness v. Cope, (5 Bing. 114,) that a Banker's ledger was
receivable in evidence to show that his customer had no funds in his hands. It was a

book to which all the clerk'fe of the house referred, to see whether they should pay

checks. It was objected that the clerks who made the several entries should have

been called, especially as the book was offered by the bankrupt's assignees against the

defendant, who was a mere stranger. The answer given by the court was, that great

mischief would ensue from requiring all the clerks to be called ; and without the book,

it would be impossible to prove this negative, though the book might not be admissible

to prove an affirmative, the receipt of money. (2 Moore & Payne, 197, S. C.) In

the report of this case by the last book. Park, J. compares the ledger to the book of a

public prison, used to prove the time of a prisoner's discharge or commitment. In an

action by a bank upon the cashier's surety bond, the books kept by clerks under his

control, and shown to be in their hand-writing, are admissible as evidence to lay the

foundation for proving that he connived at false entries made in them, and to show

fraud, malconduct, &c. (Union Bank of Maryland v. Ridgely, 1 Harr. & Gill, 324,

430, 431.) In an action for money had and received, by a bank against a depositor

who had overdrawn, the books ofthe bank are competent evidence to show receipts

and payments of money ; and if the clerk who made the entries be dead, or insane, the

book in which the entries are made is admissible, on proving his hand- writing. The

blank books are the more proper as evidence, because the bank furnishes copies to its

depositors ; and the officers are agents for both parties, and bound to submit the books

to the depositor, for inspection at all proper times. (Union Bank v. Knapp, 3 Pick.

96, 108. '^I'he officers are clearly agents ofthe bank, and their entries of deposits in a

dealer's bank book, made at the time ofthe deposits, are very strong evidence, if not

conclusive, on the bank. But if the book be sent to be written up afterwards, the

entry is not so strong as evidence ; and may be more freely examined. In the former

case, it is said to be an original entry, and conclusive on the bank. (Per Spencer, J.

in Manhattan Co. v. Lydig, 4 John. Rep. 389.) But the officer, though the agent of

the bank, is not the agent of the depositor for this purpose, who may, therefore, show
a mistake, though the bank have a by-law requiring that the payment should be exami-

ned at the time. This cannot bind strangers. (Mechanics' & Farmers' Bank in the

city of Albany v. Smith, 19 John. Rep. 115.) And these cases are not incompatible
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with the Union Bank v. Knapp. The officers may well be considered the depositor's

ao-ents for the purpose of submitting their books to his inspection, but not such in the

act of entering the deposit in his book. Because a man is agent for one purpose, it

does not follow that he is so for another. Nor is an entry, though made by the party

himself, in general conclusive upon him. Thus, though he charge articles on his

books as sold to only one of two partners, he may yet show that they came to

the nse of the two as a firm, and recover of both. (Richardson v. Humphreys,

1 Alabama Reports, 383.) Again ; on a question whether the undertaking of a

third person to pay was original, or collateral, and therefore within the statute of

frauds, it appeared that the plaintiff charged the goods in account to B., adding

" guarantee of E.," (the defendant,) who had promised to be responsible for goods

to be furnished to B. by the plaintiff. The court held this not conclusive that

credit was given to B. ; but that it should go to the jury in connection with

other circumstances. (Elder v. Warfield, 7 Harris & Johnson Reports, 391.)

And so, it is presumed, in general of a credit given on book even at the time of the

payment. In the Manhattan Co. v. Lydig, supra, Spencer, C. J., agrees that this is

generally so, though he puts a simultaneous entry of a deposit in a customer's bank

book, as an exception. The history and use of this bank book is given in the case.

The entries seem to be equivalent to a written receipt of tbe sum and a promise to

pay, upon the faith of which the customer draws his checks, &c. or bills of exchange.

The dictum is, however, in any view, a very strong one, when we reflect that even a

promissory note may be impeached for mistake between the original parties, and de-

stroyed or reduced, as the failure of consideration shall appear to be total or partial.

The case does not appear to stand exactly on any of the grounds upon which errone-

ous admissions have been holden to conclude, though placed among that class of ad-

missions, post, upon the strength of a dictum emanating from such a distinguished

judge. See also M'Dowall v. Lemaitre, (2 M'Cord, 320,) as to the force of a party's

entry, when it conflicts with his receipt in full.

Again, " although the book of an individual is not evidence in his favor against

others, yet, from the very nature of the case, the books of a partnership must be evi-

dence between the partners themselves. Their situation is one of confidence. They

agree to unite; and, as to others, to become one person; and the books of the firm

are to speak their language and record their joint transactions ; and there is an under-

standing that these books are to be appealed to, to tell their true situation. To admit

them as evidence, then, is only effectuating their agreement, and using their own cri-

terion and test, to ascertain the truth. Such books, therefore, kept subject to the in-

spection of each, must be admitted as correct till the contrary is shown." Per Judge

Mills, delivering the opinion of the court in Simms v. Kirtley, 1 Monroe, 80.) These

principles have often been acted upon, both in chancery, on taking an account between

partners before referees or masters, where it is holden that the mere entries are prima

facie evidence without vouchers or other proof, (Fletcher v. Pollard, 2 Hen. & Munf.

544, 549, 550 ; Jordan v. White, 4 Mart. Lou. Rep. N. S. 335, 339 ; Heartt v. Corn-

ing, 3 Paige, 566 ;) and before auditors in an action of account. (Brickhouse v.

Hunter, 4 Hen. & Munf. 363.) And in trover for a boat purchased by the plaintiff

of a retiring partner, in 1827, against the defendant, the acting partner of the firm, his

own entry in the common book, dated in 1826, during the continuance of the partner-

ship, charging himself with the boat, was allowed as evidence in his favor to prove a
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sale. (Reno v. Crane, 2 Blackf. Rep. 217.) The ordinary presumption is, that all

the partners have access to these books, and know the entries which they contain.

But this is a presumption from the ordinary course of business, and may be rebutted

by circumstances leading to the contrary presumption, such as a distance of residence

or a peculiar course of business precluding access. (United States Bank v. Binney,

5 Mason, 176, 188.)

In one case, the plaintiff having proved that R. & S. were partners, which was the

only question, by an out door clerk of S., who had not made any entries in his book,

the defendant was allowed to prove the books of S., in order to contradict and im-

peach the credit of the witness. (Moyes v. Brumaux, 3 Yeates, 30.)

NOTE 203—p. 336.

These entries in books by the party against himself belong to the class of admis-

sions, (Pringle v. M'Clenachan, 1 Dall. 486,) which we shall consider, post, when we
speak of entries in books, &c. made by the party against himself, and how far his

whole entries shall be taken together. See also several cases, post, as to what shall

be considered the party's books by reason of his being concerned in them as a mem-
ber of the club or partnership which keeps them, or having access to them, &c. ; and

as to the effect of entries in these and the like books, which are made there for or

against him. The instance of entries by a bankrupt being evidejice, put by our au-

thor in the text, will occur to the reader as an exception to the rule that a party's de-

clarations shall not be received as evidence in favor of one claiming under him. The
bankrupt not being a witness, his former entry, made at the time against himself, but

which, by a change of circumstances, turns out now to be favorable by sustaining a

suit which may be beneficial to him, is, notwithstanding, received. The reader will

see a similar turn recently given to entries and balances struck, by a father in favor of

his son, to prove that the former was indebted to the latter. These entries were

against the interest of the father at the time. Now a bill is filed by his creditors,

accusing both father and son of combining to create fictitious debts from the former to

the latter, in order to withdraw funds due to creditors. The books kept in common
between them, ante litem motam, were received in their favor, to show that the debts

were bona fide. (Dwight v. Brown, 9 Conn. Rep. 83, 90, 91, et seq.)

Having now gone through with those matters which seemed to connect themselves

with our author's distribution of hearsay evidence, we shall conclude this head by a

brief notice of some particulars, appearing to form exceptions additional to those

which he has mentioned.

1. It has recently been held that common reputation is the best evidence of the state

of a man's property, when the question arises collaterally. On an indictment for pass-

ing counterfeit bills, with a guilty knowledge of their character, the scienter finally be-

coming the only question, the prisoner's counsel proposed to repel that fact, which is

so often entirely inferential from circumstances, by showing the competent state of the

prisoner's fortune, as an argument for the improbability that a man, so situated, would

resort to the practices imputed by the indictment. The prisoner had recently remov-
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ed from North Carolina to Georgia ; and the counsel proposed to inquire of the sheriff

" whether it was not generally understood and believed, by the neighbors and acquain-

tance of the prisoner, that he was a monied man, and that he carried considerable

money with him on his removal to Georgia." This being overruled, on objection, and

the prisoner being convicted, error was brought, and the judgment reversed for that

reason alone. Henderson, J., who delivered the opinion of the court, said the facts

offered to be shown, " tended to throw light upon the subject the jury were then try-

ing, viz. the defendant's knowledge that the notes were bad. And this seemed to be

admitted from the manner in which the case is stated. The objection seems to be

to the mode of proof, to wit, common reputation. I think it the best and almost the

only proof by which such facts can be established. They exist in reputation ; for al-

though proof may be had that a person had much property in his possession, yet,

when the question arises collaterally, recourse must be had to common reputation as

to his being the owner, and not to the title deeds, and especially whether he is a mon-

ied man. Such a character consists of so many distinct facts, as how much had he

—

was it his—would not his necessities compel him to use it, and not keep it—could he

soon re-place it—what were his habits, that of keeping and dealing in money or reali-

zing it—that I think it almost impossible otherwise to prove it. Besides, it is of such

a character, that it is almost impossible for it to become reputation, unless the fact be

so. There is, therefore, very little danger of imposition in receiving it, and the pris-

oner certainly had a right to the benefit of it before the jury. For, upon a question of

scienter, there is more probability that a vagabond, found in possession of one thou-

sand dollars in bad money, knew it to be bad, than if such a sum is found in the pos-

session of a monied'man. In the first case, we cannot well account for the vagabond's

having so large a sum, otherwise than by its being bad, or of liis knowledge of it,

unless he shows how he got it ; whereas, in the other case, the reverse may happen.

And if it weighed ever so little, the prisoner was entitled to its weight before the jury."

(State v. Cochran, 2 Dev. 63.)

2. It has been suggested by a learned writer, that where a person comes forward

and confesses the crime of which another is accused, and surrenders himselfto justice,

such confession would be admissible evidence in favor of the accused. (3 M'Cord's

Rep. 232, note.) But quere. The confession merely of a third person, that he was

the gtiilty man, has been held no evidence for the accused, any more than other hear-

say. (Commonwealth v. Chabbock, IMass. Rep. 144.) And if an actual surrender

should make the declaration admissible, it would at once throw open the door for

fraudulent testimony, even in exculpation of the most atrocious criminals. The
self accuser is yet to be tried ; and he may act under the full consciousness of

having such clear proofs of his own innocence, an alibi, or some other evidence,

that he would be risking but little by doing the whole as an act of solemn trickery

in behalf of his friend. The surrender would not estop him. Even should the peo-

ple prosecute, convict and execute him as the sole malefactor, the verdict would hot

conclude them, nor by any evidence whatever against the first accusation. It would

be res inter alios acta. J

4. In Graham v. the Pennsylvania Insurance Company, (2 Wash. C. C. Rep. 113, A
124,) which was an action on a marine policy of insurance iipon a cargo, the invoice

was offered in evidence by the plaintiff, but objected to. Washington, J., said that

"' according to the general rules of law in other cases, it would, by itself, be inadmis-
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sible. But ia commercial cases, it is uniformly admitted, if it carries with it the proof

of its fairness. It is not known to have ever before been questioned. It is prima

facie evidence of value, and no more."

5. At common law, the certificate of an officer having the legal custody of papers,

that he had searched, and failed to find any paper pertaining to his files, is mere

hearsay, and no evidence of its loss or absence. (Bowlin v. Pollock, 7 Monroe, 26,

43, 4.) But by the usage in Pennsylvania, the certificate of a prothonotary, that a

Avrit, declaration or statement cannot be found in liis office, is admissible to prove the

loss. (Ruggles V. Alexander, 1 Rawle, 232.) So of an officer of the land office, that

a warrant or return of survey camiot be found ; or of a recorder of a county, that a

deed is not recorded. (Per Huston, J., id. 236.) And in Nevv'-York, "wherever

any officer, to whom the legal custody of any document or paper shall belong, shall

certify, under his official seal, that he has made diligent examination in his office for

such paper, and that it cannot be found, such certificate shall be presumptive evidence

of the facts so certified, in all causes, matters and proceedings, in the same manner

and vA\h the like effect, as if such officer had personally testified to the same in the

court, or before the officer before whom such cause, matter or proceeding may be

pending." (2 R. S. 552, § 12.)

6, General reputation has been, in two instances, received, and expressly recogni-

zed by the supreme court of New-York, as auxiHary evidence that the defendants

were partners, in order to charge them all jointly in a suit upon a contract made by

one. (Whitney v. Sterling, 14 John. Rep. 215. M'Pherson v. Rathbone, 11 Wend.

96.) No objection to the evidence was taken in the first case ; and in the last, it

is quite questionable whether any exception was taken wliich would reach the

point. It does not appear to have been made on argument ; and there was enough

ia the case without it; lor written articles were proved. In the first case the

court doubted whether reputation alone would implicate the defendants. In the

last, the learned chief justice said " It was undoubtedly competent to have proved

the partnership of all these defendants by general reputation." Upon such au-

thority this must be taken as the settled law of New-York. That it constitutes

one of the most striking exceptions to the rule denying hearsay as evidence, is,

however, equally obvious. No authority is cited in either case going to maintain

the exception. And we believe that British authority has gone no farther than

to look into the act of the party, and declare that if his conduct be such as to

lead the public to a behef of his being a partner, he, thus drawing credit to the

firm, when he comes to be sued by a creditor whom he may have led to become

such, shall not be heard to gainsay his own virtual admissions. The question

turns upon his assent, which must be shown, not by general repute, but by Avit-

nesses who know the fact, or by circumstantial evidence. Tliis is the farthest

that the British law has gone. (Roscoe's Ev. 212.) Nor are we aware that any

American authority beside New-York has ever recognized mere hearsay as adequate

proof of a partnership ; though Tilghman, C. J., said, in one case, it was corrobora-

tive evidence. (Allen v. Rostain, 11 Serg. & Rawle, 373.) The point, however,

did not here arise upon the bill of exceptions ; and we believe that to this day noth-

ing to sustain this evidence can be found which will amount to an express adjudica-

tion, going even thus far. We are aware of Bernard v. Torrance, (5 Gill & John.

3S3, 405,) but understand that the evidence was received merely upon the point of

Vol. I. 41
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notice to the plaintiff; not as proving or disproving the fact of partnership. Yet the

evidence is constantly received at the circuits in New-York ; and where would it not

be under such imposing dicta 7 Looking to this matter a priori, we find a contract

of the nicest frame, which, when carefully analized, has puzzled the closest inquiries,

both of the common and civil law, in fixing its character, referred for proof of its de-

tails and its legal effect, to the loosest of all testimony :
" surmises, jealousies, conjec-

tures " excited and confirmed by interested creditors. There is scarcely a question

upon which common reputation is more liable to be misled by appearances, or abu-

sed by sinister misrepresentation.

7. Another exception to the rule that hearsay is not evidence, has been adopted

upon summary inquiries into the validity of elections to the legislature, on complaint

that votes were obtained by bribery. The declarations of voters may be received as

evidence of the bribery. This is however, only to annul votes, but not ta sustain a

charo-e of bribery against the candidate with the view to disqualify, or affect him,

otherwise than by vacating his election. (See the cases of Milbonie Port, 1 Doug.

Election Cases, 67 ; of Ivelchester, 3 id. 76 ; Petersfield, id. 6 ; Worchester, id. 129 ;

and Shaftsbury, id. 150.) ^
. ,, , .

In this last case, money to the amount of several thousand pounds had been given

among the voters, in stims of twenty guineas a man. The persons who were en-

trusted with the disbursement of this money, and who were chiefly the magistrates

of the town, fell upon a very singvilar and absurd contrivance, in hopes of being able

to conceal the channel through which it was conveyed to the electors. A person

concealed under a ludicrous and fantastical disguise, and called by the name of Punch,

was placed in a small apartment, and through a key-hole in the door, deUvered out

to the voters parcels containing twenty guineas ; upon wliich they were conducted to

another apartment in the same house, where they found a person cahed Punch's secre-

tary, and signed notes for the value; but which were made payable to an imaginary

character, to whom they had given the name of Glenbucket. Two of the witnesses,

called by the counsel for the petitioner, swore that they had seen Punch through the

hole in the door, and that they knew him to be one Matthews, an alderman of Shaf-

tesbury ; and, as the counsel for the petitioner had endeavored to prove, an agent for

the sitting members.

On the part of the petitioner, witnesses were called to prove declarations of voters,

who, at the pole, had taken the bribery oath, that they had received Punch's money.

Tins was objected to by the counsel on the other side ; but the evidence was admit-

ted. See 3 M'Cord, 233 ; note of the learned reporter there, to whom the editor is

indebted for the above remarks and references.

NOTE 204—p. 337.

All the cases agree that the decease of the witness will let in testimony of what

he swore on a former trial. (Glass v. Beach, 5 Verm. Rep. 172. Swift's Ev. 125.

Jackson, ex dem. Potter, v. Bailey, 2 John. Rep. 17. Miles v. O'Hara, 4 Bimi. 108,

111. White V. Kibling, 11 John. Rep. 128. Beals v. Guernsey, 8 id. 446. Jack-

son, ex dem. Gillespy, v. Woolsey. 11 id. 446. Wilbur v. Selden, 6 Cowen's Rep.
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162. Craiy v. Sprague, 12 Wendell, 41. See also the cases in the following notes
on the subject of receiving hearsay of a witness' testimony on a former trial.)

NOTE 205—p. 337.

The former testimeny of the deceased witness, is admissible in another trial of the
same cause, either upon repleader, appeal or new trial. (Swift's Ev. 125.) Nor
is it necessary that the former testimony should have been given on the trial of a
cause in the exact technical shape of an action. It is enough that the point was in-

vestigated in a judicial proceeding of any kind, wherein the party to be affected by
such testimony had the right of cross-examination. Accordingly, this doctrine was
held of a witness sworn and testifying before commissioners appointed by a statute

to settle the title to lands, (Jackson, ex dem. Potter, v. Bailey, 2 John. Rep. 17 ;)

before the trustees of an absconding debtor, (Ccx v. Pierce's trustees, 7 John. Rep.
298 ;) before commissioners legally appointed to examine into the affairs of an estate

represented insolvent, (said in Fitch v. Hyde, Kirby, 258, 9 ;) before arbitrators,

(Forney v. Hallagher, 11 Serg. & Rawle, 203; Arwin's lessee v. Bisling, 1 Yeates,

400 ;) though this was denied as to a former deposition before referees, (Staret's

lessee v. Chambers, 2 Yeates, 232, note,) on what ground it is not perceived. The
doctrine was lately applied to a proceeding and testimony of a deceased witness, on
a caveat against the proof of a will, in the register's court, (Ottinger v. Ottino-er 17

Serg. & Rawle, 142 ;) and the Superior Court of Connecticut held the same of a

deposition taken on the hearing of a petition before the legislature. (Ray v. Bush
1 Root, 81, 2.)

What a witness swore as to a credit, on a summary application before a judge to

mitigate bail, was refused on the trial, as not within the rule ; though the testimony

having been given without contradiction by the party, it was held competent within

the maxim qui tacel cojisentire videtur. (Jackson v. Winchester, 4 Dall. 205 5 2

Yeates, 529, S. C.)

The doctrine has also been denied all application to a criminal cause, whether it

relate to felony or a mere misdemeanor. (2 Ev. Poth. 229. State v. Atkins, 1

Tenn. Rep. by Overton, 229. Finn v. The Commonwealth, 5 Rand. 701, 708.)

Neither Mr. Evans nor the judges in the first case cite any authority ; but the judges

remark that such evidence would violate the clause in inagna charta, demanding that

the accused should be confronted with the witnesses. In the second case, Peake's

Ev. 60, is cited, who refers to Fenwick's case. That was a proceeding in parliament

by bill of attainder, against Sir John Fenwick, for liigh treason. Lady Fenwick
had spirited away a material witness who had sworn against Cook, on liis trial for

the same treason. It is true that Peake relies on that case as proving that such evi-

dence is inadmissible in a criminal jjroceeding ; but he is followed by no other writer

;

and the case itself carried the rule even farther against criminals, than was ever

done against a party in a civil cause. That case may be seen to this point in 5

Harg. St. Trials, 62, et sequente. The recorder had said the deposition taken before

the examining justice, was evidence against the prisoner, he having spirited the

witness away. This was treated as something extraordinary ; and said to be with-
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out book ; and no lawyer would advance it, who was out of his A. B. C. Upon

this, Mr. Sloan said he thought Lord Hale was beyond his A. B. C, especially in

the pleas of the crown ; and he read from his book, that an ex parte deposition, taken

under the statutes of Phil. &. Mar., might be used against the prisoner, when the

witness was dead or withdrawn
;
(and see post, et seq., of the text.) The ge-

neral rules of evidence are the same both in civil and crimmal cases. In the lat-

ter, the law even allows greater latitude than in the former, by receiving declarations

in extremis. As to the constitutional difficulty, tlie criminal is confronted by the

witnesses in both the former and present trial ; and we think Macnally tacitly admits

(1 Macnally, 390,) that the rule under consideration applies as well to a criminal as

ci civil cause. On trial of an indictment for robbing the mail, (a capital offence,)

before Washington, J. the objection was not thought of. (United States v. Wood,
3 Wash. C. C. Rep. 440.) See also Rex v. Barber, 1 Root, 76, where what a wit-

ness swore before the grand jury, was received against the prisoner without objec-

tion. In Crary v. Sprague, (12 Wend. 45,) Nelson, J., expresses the opinion that

such testimony is receivable in a criminal case.

It was very properly held that such evidence could not be received of what a wit-

ness swore on examination before the board of property, (or, in the New York
phrase, the commissioners of the land office.) The reason given is, that the board

could not enforce the attendance of witnesses, punish for contempt, nor even admin-

ister an oath. They, are, therefore, no court, in any sense of the word. (Mont-

gomery's Lessee v. Snodgrass, 2 Yeates, 230. De Haas' Lessee v. Galbreath, id.

315. Sherman's Lessee v. Dill, 4 id. 295. See also, Parker's Lessee v. Gonsalus.

1 Serg. & Rawle, 526, 537, 8, and Foster v. Shaw, 7 Serg. &, Rawle, 156, 159,

160. 1.)

'

, .

NOTE 206—p. 337.

The cases all agree that the parties must be the same. (See, for the general

doctrine, Arderry v. Commonwealth, 3 J. J. Marsh. 183 ; Jackson, ex dem. Potter,

V. Bailey, 2 John. Rep. 17; Powell v. Waters. 17 John. Rep. 176; Lightner v.

Wike, 4 Serg. & Rawle, 205; and Bowie v. O'Neale, 5 Harr. & John. 226, 231;

and indeed almost every case wliich occurs on tliis branch of evidence. See also

post, of depositions.

Where the testimony is ofiered as being between the original parties, they must be

identically the same with those on the first trial. Though they be the same, with the

addition of one defendant on the second trial, the testimony is inadmissible. (Board-

man V. Reed's lessees, 6 Pet. Rep. 328.) The same thing was said where plaintiffs

were added in the second suit, though the testimony was received as hearsay in re-

spect to pedigree. (Boudereau V. Montgomery, 4 Wash. C.C. Rep. 186,7,8.) The
doctrine of these cases is very strict ; for, in both, the testimony offered was to prove

what a witness swore against parlies, all of whom were before the court on the former

Decision, with every chance of cross-examination. The objection lay on the single

ground, as was agreed, that the parties offering the testim.ony were the only persons

who had multiplied. The point of inquiry, in both the former and present suits, was
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exactly the same ; ami the additional parties, who alone could oppose on substantial

grounds, were willing to waive the objection to their wimt of opportunity fur cross-ex-

amination in the former suits. Quilibet potest renunciare legi pro se introducto. Had
the objection emanated from a new parly, it would have been another matter. These

learned courts have tied up the receipt of this kind of testimony to a greater strictnesa

than appears to be required, even in respect to verdicts or judgments. (Lawrence v.

Hunt, 10 Wend. 80.) Where the addition or subtraction of parties changes the point

or subject matter in controversy, as is often the case, the objection comes under a dis-

tinct category. An ejectment for land was brought by G.'s heirs ogainst S., and de-

positions were taken by S., when the suit came to an end by his death. His children

then brought a new action for the same and other land, against G.'s heirs and the

children of one J., as joint defendants. S.'s depositions were rejected as evidence in

the second action, 1. Because neither J. nor his children were parties to the first suit
;

2. The lands in controversy were not identical ; and 3. All the land now in question

was never claimed by G. or his heirs, but only a part, the residue being claimed by J,

and his children. (Walker v. Walker, 16 Serg. & Rawle, 377.)

It is not necessary that the now parties should be literally or nominally the same.

If the former cause were one in which they had notice and might come in and cross-

examine, the identity is complete. In assumpsit by Ritchie & Co. against Lyne for

goods, money, &c., the defendant offered depositions taken in a former cause between

himself, plaintiff, and one Crawford, the factor of the now plaintiffs, involving the same

question in respect to the same subject, as the present suit. The first cause had aba-

led by Crawford's death. The depositions were received ; for the two were in fact

cross-suits between the same parties in interest. The factor had diie notice of taking

the depositions, and might have cross-examined ; and he represented his principals.

(Ritchie v. Lyne, 1 Call, 489.) Again : a caveat was entered against the proof of a

will in the register's court, by O., a legatee. A deposition was thereupon taken in that

court, to be read on an issue of devisavit vel non. The will was admitted to probate
;

and now another legatee appealed. On hearing the appeal, the deposition taken on the

caveat was received as evidence against the appellant, and held well—that all the leg-

atees were virtually parties to the proceeding on the caveat, and would have been

concluded if there had been no appeal. By appealing, too, the appellant had acknowl-

edged himself to be a party. (Otlinger v. Ottinger, 17 Serg. & Rawle, 142 ) The

former trial was in Wilbur <fy Doremus against Selden, Richards 4" Ogden. The now

trial was in Wilbur, survivor of Doremus, against Selden, impleaded with Richards,

survivors of Ogden. Held substantially the same parties. (Wilbur v. Selden, 6 Cow-

en's Rep. 162, 164.)

This sort of testimony is admissible not only against the party in the former cause,

but against those who are privy to him, in estate, in blood, or in law ; and especially

where they claim under him by title derived since the former examination. (Said or

admitted in Jackson, ex dem. Bates, v. Lawson, and Jackson, ex dern. Barton v. Cris-

sey, infra.

A. devises a farm to his wife, to hold during her widowhood, remainder to his chil-

dren. B., claiming under a deed of the land from A., brings ejectment against the

widow and another, in which he recovers, on proof of the existence and contents of the

deed from A., which was lost or otherwise could not be produced. B. goes into pos-

session under his recovery. After the death of the widow, C. , claiming as the gran-



326 Of Testimony on a Former Trial. [Ch. 7.

tee of some of A.'s devisees in remainder, brings ejectment against B. ; and, on the

trial, B. offers evidence of what had been sworn to on the trial of the former suit bv a

witness since deceased, whf)se testimony went to establish the existence of the deed

from A. to B. Held, that the evidence was admissible ; the widow and the remain-

dermen from whom C. derived his title and who all claimed under the will of A., be-

ing privies in estate. (Jackson, ex dem. Bates, v. Lawson, 15 John. Rep. 539 ; and

see per Washington, J. in Boudereau v. Montgomery, 4 Wash. C. C, Rep. 188, S. P.)

But this was denied as to the reversioner, of a deposition taken in a suit where the

tenant for life was a party. (Rowe v. Smith, 1 Call, 487.) Depositions taken in a

suit against one of two administrators, may be read in a subsequent suit against both,

for they are privies in law ; one represents both. (Per Washington, J. in Boudereau

V. Montgomery, 4 Wash. C. C. Rep. 186, 188.)

But where two persons now claimed separate parcels of land, both of which were

once owned by a person from whom the two separately derived title, what a deceased

witness once swore in a separate ejectment against one, is not therefore evidence

against the other ; for there is no privity of estate between them in respect to such

evidence. (Jackson, ex dem. Barton v. Crissey. 3 Wend. 251.) And the testimony

of a deceased witness, given on the trial of an action brought by one person claiming a

separate interest, in order to contest a will, is not receivable, though to the same point

in an action brought by another against a different defendant, also to invalidate the

same will. (M'CulIy v. Barr, 17 Serg. & Rawle, 445, 451.) See Walker v. Walker,

supra, and Pegram v. Isabel, 2 Hen. & Munf. 193.

The defendant in ejectment having some years before obtained a verdict for the

premises in question, the present lessor of the plaintiff, though neither party nor privy

to the former action, went into evidence of what passed at the former trial, to show

that the verdict was an improper one. After this, the now defendant was allowed to

sfiow what deceased witness swore on that trial, with a view to establish the cor-

rectness of that verdict. (Doe ex dem. Lloyd, v. Passingham, 2 Carr. & Payne, 440.)

Butqure. It does not follow that, because one party has given irrelevant testimony,

the other may reply to it. ^

NOTE 207—p. 337.

The point in issue to be the same. Admitted, (Jackson ex dem. Bates v. Lawson,

lb John. Rep. 539 ;) recognized, (Wilbur v. Seldon, 6 Cowen's Rep. 162, 164.) See

also Walker v. Walker, stated ante, note 206. Almost every case upon this branch

of evidence agrees that the point of the two issues must be the same.

It is proper to observe also that, so for as identity of parties and point or subject

matter are concerned, the evidence derivable from former verdicts, judgments, &c.
and of depositions in a form.er cause, are considered as resting on the same principle

with the former testimony of a deceased witness. And the cases on one head are, as

will be seen by the reports, often adverted to by jurists as reflecting light on the

others. See those titles post, and see especially Bull. N. P. 242.
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NOTE 208—p. 337.

The supreme court of New- Vork have recently decided that the defendant's own

witness on a former trial having died, the plaintiff, on a second trial of the same cause,

could not use his former testimony, because the witness was interested to testify in his

favor. The defendant was allowed on the last trial to object the incompetency of the

witness, the same as if he had been now primarily introduced by the plaintiff; and the

reason given for the decision is, that he would not, on such primary offer and objec-

tion, be now receivable. (Crary v. Sprague, 12 Wend. 41.)

This is the only case, we believe, which treats this kind of testimony as primary in

any point of view. It is introduced in the same cause, or comes in from another be-

tween the same parties on the same point, as secondary evidence, upon the ground

that the witness is dead or (as we shall see) becomes insarfe, or has been kept out of

the way by the party against whom his former testimony operated ; or, as many cases

have it, simply where the witness is absent beyond the jurisdiction of the court, (Per

Tilghman, C. J., 4 Serg. & Rawle, 319.) The primary testimony being competent

at the time, it follows in all other cases that, upon its loss, the secondary is receivable

if the loss be not^altributable to the wi'ful fault of the party who proposes to give the

evidence. Several cases have held, that if the party do not object at the time of the

original examination of the witness, by which this kind of secondary evidence is cre-

ated, he cannot do it afterwards, when it comes to be offered. Answers in a chancery

cause to leading interrogatories, were read in a suit at law between privies, (the wit-

nesses being dead,) though the objection was raised at law. The court say, the ob-

jection to the interrogatories not having been made in the former cause, shall not be

received now. (Williams v. Williams. 4 Maul. & Selw. 497.) In another case, the

plaintiff examined an interested witness de bene esse, whom the defendant cross-exam-

ined without objection. On the trial (the witness being absent) the court refused to

hear the objection, and received the deposition. (Ogle v. Peleskie, Holt's N. P. Cas.

483.) Yet, had the witnesses been alive and primarily offered, the objections would

have been good in both the above cases. The party not objected to, and a fortiori

introducing the witness himself, is the same as if the objection never had existence.

In the latter case, he creates the secondary evidence by his own hand, in despite of

his adversary, deprives him of all means of restoring competency to and availing him-

self of the evidence in a primary shape ; and then objects that he shall not use the

remnant thus left to him. The same principle would apply, had the party sent his

witness away, on finding him unfovorable.

In a word, the decision of Crary v. Sprague seems to be a departure from the

analogy of many principles and adjudged cases, which it is presumed, however, the

court do not mean to shake.

NOTE 209—p. 337.

The circumstance usually mentioned in the cases as depriving the party of his wit-

ness in person, and letting in the testimony which he gave on the former trial, is hi&
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death. Up to 18-26, the New-York cases had allowed no other excuse
; (Jackson, ex

dem. Potter, v. Bailey, 2 John. Rep 17; Beals v. Guernsey, 8 John. Rep. 446;

AVliite V. Kibling, 11 John. Rep. 128 ; Jackson, ex dem. Gillespy, v. Woolsey, id. 446 ;

in Powell v. Waters, (17 John. Rep. 176, 179,) Spencer, Ch. J. incidentally men-

tions death as an essential prerequisite ; and finally, in Wilbur v. Selden, (6 Cowen's

Eep. 162, A. D. 1826,) the court, on solemn argument, and upon full consideration

of the authorities, virtually re-assert^^d the dictum in Powell v. Waters, and refused

the excuse of absence beyond the jurisdiction of the court. In a still later case,

(Crary v. Sprague, 12 Wend. 41, 45,) they manifest a strong inclination to adhere to

their former strictness, although they admit " it is obvious there can scarcely be a

shade of difference between death and absence, either in principle or hardship.*' The

same prerequisite is essential in Indiana. (Hobson v. Doe, ex dem. Harper, 2 Blackf.

Rep. 308.)

As far as the courts in Massachusetts have spoken to the question, they have mani-

fested an inclination to the same strictness, (per Parker, Ch. J. in Le Baron v. Crom-

bie, 14 Mass. Rep. 234, 236,) though it will be seen by the text of our author that the

learned Ch. J. errs in that case in supposing that the English courts do not admit the

loss of the witness from any other cause as an excuse, fid. 236.) He is more

accurate in saying (id.) that a supervening interest in the witness will not, in England,

be received as an excuse. (Chess v. Chess, 17 Serg. & Rawle, 409, S. P.) though

even this is repudiated by the court of chancery, (see post, of the text ;) and

in Ch. J.'s own state and his own court it was repudiated in a former case. (Gold v.

Eddy, 1 Mass. Rep. 1, 4.) The point directly decided in Le Baron v. Crombie was,

that incompetency arising from conviction of an infamou?> crime should not avail.

The courts also in Virginia seem inclined to deny the excuse of absence beyond the

jurisdiction of the country. (Finn v. The Commonwealth, 5 Rand. 701, 708.) ..^
'

Other courts allow a much greater latitude of excuse, letting in not only the death

of the witness, in which all the cases agree, but any other ground by which the party

is permanently deprived of the primary testimony of the former witness. We have

seen by the text, that if the witness have been regularly subpoenaed, and there is slight

reason for believing that he is kept away by the adverse party, this is one excuse.

(Rex v. Barber, 1 Root, 76, and per Cheves, J. in Drayton v. Wells, 1 Nott &
M'Cord, 411, S. P.) An eminent jurist, in England, thinks that residing beyond the

jurisdiction of the court, is another. (2 Ev. Poth. 229 ; said also in Drayton v. Wells,

1 Nott & M'Cord, 409, 411,) and this was directly adjudged in Pennsylvania, where

the witness had gone several years before to the state of Ohio. (Carpenter v. Groff,

5 Serg. & Rawle, 162, 165. Magill v. KaufTman, 4 id. 317, 19, 20. cited 5 id. 165.)

Magill V. KaufTman was the ordinary case of a witness examined viva voce, and

Carpenter v. Groff, of a deposition taken in another cause. The learned court, how-
ever, place each en the same footing as secondary evidence, and receivable upon the

same foundation as secondary evidence in any other case. Insanity is another excuse.

A person insane is to be considered in the same state, for this purpose, as if he were
dead. (Per Lord Kenyon, Ch. J. in Rex v. Eriswell, 3 T. R. 707, 721. Per
Cheves, J. in Drayton v. Wells, 1 Nott & M'Cord, 409, 411.) If the witness has

become interested by being a party to the present suit, such disability to testify has

the same effect as if he were dead, and his deposition on the former trial may be used ;

(Gold V. Eddy, 1 Mass. Rep. 1, 4 ;) though the mere circumstance of his becoming
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interested for the party, as by giving a bond of security in the cause, but still being

within reach of process, would not have that effect. (Chess v. Chess, 17 Sercr. &
Rawie, 403 412.) The court consider this as the settled doctrine in Encrland as to

the courts of law ; and it is so. (Post, of the text.) A strong additional reason

is, that the witness, if produced, might, if objected to, be rendered competent by an

indemnity, and ordinarily in a variety of other ways. Beside, it was the party's own
fault in this case, and all the authorities agree that one cannot wilfully and purposely

create the ground for secondary evidence. (Irwin v. Reed, 4 Yeates, 512, S. P.)

Yet, in another case, the supreme court of Pennsylvania had allowed the hand-writintr

of a witness to be proved, because he had become interested, after his attestation.

(Hamilton v. Marsden, 6 Binn. 45.) The strict principle of analojy would seem
to warrant the secondary evidence proposed in Chess v. Chess, though the court

thought otherwise. (17 Serg. & Rawle, 413.)

The courts of Louisiana have been quite latitudinary in the ground of excuse. In

allowing the temporary sickness of a witness, they have not gone beyond the reason

of receiving a deposition de bene esse ; and are easily vindicated upon principle. The
witness had been examined in open court, and notes of his testimony carefully taken.

As the court remark, "to have examined him again, laboring under disease, would

have afforded no better evidence, perhaps not so clear, as that which had been obtain-

ed from him on the former trial." (Miller v. Russell, 7 Mart. Rep. N. S. 266, 268,

citing 2 Stark. Ev. 261.) But when they come to receive the former viva voce

testimony of a deputy sheriff who had been subpcenaed, because absent on official duty,

we search in vain for any principle or analogy in the learned writer whom they cite,

(2 Stark. Ev. 262.) to justify svicli extreme liberality, (Noble v. Martin, 7 Mart.

Rep. N. S. 282.) Such testimony has been often repudiated, where the absent wit-

ness was alive and well, and within reach of process, or rather where the contrary

did not appear
;
(Baylor v. Smithers, 1 Monroe, 6, 7 ; Mendum v. the Common-

wealth, 6 Rand. 704 ; Richardson v. Stewart's lessee, 2 Serg. & RaAvle, 84 ; Pov/ell

v. Waters, 17 John. Rep. 176, 179 ; Arderry v. Commonwealth, 3 J. J. Marsh, 183,

185 ;) and especially if the witness be present, and capable of being sworn, (State

v. M'Leod, 1 Hawks, 344,) even though he may now have forgotten the facts which

he formerly sAvore to. (Drayton v. Wells, 1 Nott & M'Cord, 409.)

In review^ing the above authorities, it is obvious that those which have come near-

est to the liberal principle on which secondary evidence is generally received, are less

anomalous, and therefore more scientific than the narrower decisions. We were

struck, on reading the two cases of Magill v. Kaufiman, and Wilbur v. Selden, (su-

pra,) with the different influence which the same analogy exerts upon the minds of

two learned men. In both they were called to look at the settled doctrine that a

subscribing witness being permanently absent from the state, lets in the proof of iiis

hand-writing ; and thence to infer that similar absence should furnish similar

grounds for the secondary evidence in question. Tilghman, Ch. J. yields at once to

the force of such an analogy, one which the N. Y. court admit in 1834, (12 Wend.
45,) is scarcely a shade difference from the case of death. Savage, Ch. J., though he
concedes the same analogy as to the ground of excuse, denies it in regard to the de-

gree or strength of the secondary testim.ony which follows. He considers an un-

sworn attestation proved by opinion of hand-writing, and wliich might have been

surreptitiously affixed by the witness after the instrument was executed, as safer

Vol. I. 42
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than proof of testimony given in public, the only error in respect to which -would be

a possible misrecollection ; and this too much more easy of correction than details of

conversation and hearsay, which are every day received without hesitation. Is it

too much to suppose that a simulated attestation might be, and is much oftener palm-

ed off upon a jury, than a deceptive liistory of what a witness had sworn before a

crowded court room ? We admit that this jealousy of Ch. J. Savage is not singu-

lar. It began with Livingston, J. in Jackson, ex dem. Potter v. Bailey, (2 John.

Rep. 21.) With him neither memory nor notes can give the former testimony as it

should be ; nothing short of a written deposition. It comes out again in Powell v.

Waters, where death alone is to warrant such testimony
;
(and see Per Cheves J,,

1 Nott & M'Cord, 411.) Then, after taking its turn in Wilbur and Selden, we are

finally told by Nelson, J. (12 Wend. 45, citing Livingston, J.) that this testimony is

to be confined to an impracticable strictness, from its great danger of abuse. All

analogy and principle are to be cut down, through fear that a sworn relation in pre-

sence of the parties, their counsel and the court who take notes, the jury and an as-

sembled multitude who hear, should be perverted beyond the possibility of correction.

We have only to say, that if this be so, the faculties of hearing, attention and recol-

lection, in respect to all other conversation, should be stricken out from among the

instruments ofjudicial investigation.

NOTE 210—p. 338.

As to the person by whom the former viva voce testimony may l)e proved, the

American cases agree with the English, that this may be done by any one who heard

the testimony, the judge, counsel, jury or a by-stander, provided he v/ill, on his oath,

undertake to repeat it in such detail as the practice of the courts may require. (Miles

V. O'Hara, 4 Binn. 108. Pegram v. Isabell, 2 Hen. & Munf. 1 93. United States v.

Wood, 3 Wash. C. C. Rep. 440. Lightner v. Wike, 4 Serg. & Rawle, 203. Fos-

ter V. Shaw, 7 Serg. & Rawle, 156. Caton v. Lenox, 5 Rand. 36. Cornell v.

Green, 10 Serg. & Rawle, 16. Wolf v. Wyeth, 11 Serg. & Rawle 149. Ottin-

ger V. Ottinger, 17 Serg. «fc Rawle, 143. Chess v. Chess, 17 Serg. & Rawle,

409.) And see three case infra, cited from 8 John. Rep. 446, 2 id. 17, and 11

id. 128.

The copy of a judge's notes, or the notes themselves, are not, per se, evidence.

To make them of any use, he must resort to them merely as a memorandum to refresh

his memory, the same as any other witness. Held, in a case where Judge Yeales'

notes were offered
; (Miles v. O'Hara, 4 Binn. 108 ;) and per Tilghman, C. J. :

" It

is no part of his official duty to take notes of the evidence. It is not usual to take

down every thing that a witness says. In general the judge takes what he thinks

to be material ; he condenses it, and puts it in his own language. In doing this he

may happen to omit things that are very material. If Judge V:eates had appeared

as a witness, with his notes in his hands, he could have derived no privilege from his

official station ; but, if required, must have sworn that he took those notes at the

trial ; and that they contained, to the best of his knowledge and telief, the true sub-



Gh. 7.] Of Testimony on a Former Trial. 331

. stance of what was sworn," &c. (id. 110.) And per Yeates, J., "If a by-stander

on the trial, who heard the testimony given ten years before, would undertake to state

upon oaih the testimony that the witness had given, he clearly might be received for

this purpose ; but it must have been under the sanction of an oath or affirmation.

His certificate could not be received ; and the certificate of a judge or juror stands on

no different foundation. There are grades of credibility, but none of competency.

The notes of a judge are no part of the record ; but are his mere private memoranda,

to assist his recollection. It is sufficient for the judge's purpose, if he commits to

paper every material fact stated by the witness which can throw light on the cause."

(id. Ill, 112.)

And though the judge may have died, his notes are not therefore evidence for any

purpose, whether in chief, or to support or discredit a witness. But per Duncan, J..

"I do not give any opinion how far a case of necessity might justify, in a civil action,

the admission of a deceased judge's notes ; as a long acquiescence in a former ver-

dict, the death of the jury, a sedulous inquiry without effect, to procure living testi-

mony." (Foster v. Shaw, 7 Serg. & Rawle, 156, 163, 3.) Nor can the judge's

statement of the facts, on granting a new trial, be read to show the testimony of the

witness on the first. (Drayton v. Wells, 1 Nott & M'Cord, 409.)

How far the memory must be connected with the notes, see post, notes, several

Pennsylvania cases in those notes.

Though the deceased witness refreshed his memory from a day-book, as to time,

that book need not be produced on the second trial. You want the witness' former

testimony ; not the ground of it, nor the manner in which his memory may have been

refreshed or aided, (Cox v. Norton, 1 Pennsylvania Rep. 412, 414, 415.)

It would, at this day, be disrespectful towards very able judges, to repeat the sar-

castic commentary of our author upon what some have considered Lord Kenyon's

impracticable requisition of the witness' very words. Any judge who ever held a cir-

cuit, nay, the humblest smatterer in mental philosophy, must agree with Mr. Phillipps

that, if taken strictly, it amounts to a total interdict of what, in the present frame of

our judicial system, is by no means an unimportant or unusual branch of secondary

evidence.

In some of our courts, however, the interdict has gone forth. At the N. Y. city

circuit, Mr. Sedgwick, counsel in the former cause, was sworn to prove the viva voce

testimony of one Scott, who was sworn in that cause, but was now absent in the state

of Pennsylvania. Mr. S. could not state with precision what Scott swore to, and

could not recollect the phraseology of the witness. Plis testimony was therefore ob-

jected to ; but the judge allowed him to state his recollection of the substance of what

Scott swore to ; and he produced his notes of Scott's testimony, but did not pretend

that they contained Scott's exact words or phraseology. The supreme court held, in

the first place, that Scott's being alive was a decisive objection to the evidence. They

then observe, " There is yet another difficulty. Mr. Sedgwick could not state the

words, hut only the substance of his testimony.'''' The chief justice then cites the

rule of Lord Kenyon with approbation, that the ivi-rds, and not the effect, is to be

given ; and then relies on Ch. J. Tilghman, in Lightner v. Wike, as showing satisfac-

torily the reason of the rule, and the objection to receiving the notes of counsel ; and

he finally concludes that the testimony of Mr. Sedgwick was inadmissible, because he

could not give the words. (Wilbur v. Selden, 6 Cowen's Rep. 162, 165.) This was
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in 1826. In 1834, we are told by the same court that eminent judges have cast a

doubt over the soundness of the rule which receives such testimony at all. Lord

Kenyon is mentioned, vv'ith apparent approbation, too, as confining the operation of

the rule to an almost impracticable strictness, (12 Wend. 45.) indeed, it should have

been said entirely impracticable, if he is to be understood according to the commenta-

ry of Wilbur v. Selden. The rule does in truth, seem to be pretty much gone in New

York. (See further to that point, ante, note 209.) Hardly any one can present a

more perfect history oi viva voce testimony than was offered by Mr. Sedgwick. Such

testimonv had formerly been given by Mr. Fisk, counsel, from his notes, in Jackson,

ex dem. Gillespy, v. Woolsey, (8 John Rep. 446;) by a commissioner, of what a

witness swore before ihe board for settling the Onondaga titles ; (Jackson, ex dem.

Potter, V. Bailey, 2 John Rep. 17;) and by a by-stander, in White v. Kibling, (11

John Kep. 128.) These passed, however, without objection as to details. When

Lord Kenyon's rule in its stricter sense comes into action, the most experienced ste-

nographer cannot satify it. On a second trinl of the prisoner, for robbing the mail,

Mr. Bache, who was engaged in reporting, and who published the former trial, was

called to prove what Hare, now dead, swore on that trial. The court said the evi-

dence was admissible, provided the witness could repeat the testimony which Hare

gave, and not merely what he conceived to be the substance and effect of it, of which

the jury alone were to judge. He may refresh his memory from notes which he took

of the evidence at ths trial, or from a newspaper printed by himself containing the

evidence of Hare, as taken down by the witness. But he must be sure of the accura-

cy of the statement, from his own recollection ; and not merely from a confidence in

the accuracy of the statement to which he refers. The witness acknowledged he

could not say that he recollected the words of Hare ; though he felt the most

entire confidence that he had taken them down as the witness uttered them ; and^

that they were truly copied into the paper published under his own inspection. The

court refused to suffer him to be examined. (U. States v. Wood, 3 Wash. C. C.

Eep. 440.)

Lord Kenyon's rnle has been understood very differently by his most learned com-

mentators. Mr. Starkie, understanding the very luords to be required, adds, " But

quere, whether so great exactness is necessary ; even an indictment for perjury sets

out the substance only.'"' (2 Stark. Ev. 280, note (n).) Our author, it will be seen,

thinks the words of the rule susceptible of such a construction as shall let in the sub-

stance, and requiring certain of the exact words only, as in stating a conversation,

where they are requisite to a safe understanding of its substance. In Pegram v. Isa-

bell, (2 Hen. & Munf. 193,) the substance of a deceased witness' testimony was

proved, and received without objection ; and in a subsequent Virginia case, this is

shown not to be a departure from Lord Kenyon's meaning. The last case was as

follows : A new trial being granted, and one of the witnesses on the first trial (Gib-

son) having since died, the plaintiffs offered on the now trial to show, by one of the

jurors on the first trial, what Gibson swore. It was objected that the juror must give

the very words of Gibson ; not the subsLance of what he swore to. The objection

was overruled
; and the court allowed him to state the substance, which he did. On

appeal, the leading opinion on this point was concurred in by all the judges present, (3

out of 5.) That was delivered by Judge Carr, who reviews the cases. He did not

think the diclum of Lord Kenyon meant that the venj words must be given. This
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was a restriction wliich, in ninety-nine cases out of a hundred, would prevent the ap-

plication of the rule he had just recognized, that the testimony of the former witness

might be given. He said, a man who has listened attentively to a witness, especially

a juryman, (as here,) may, if called upon within 12 months, (as in our case,) give

substantially a correct detail of what the deceased witness staled. But if you call

upon him to repeat the words, and to swear that they are the very loords, no man who
had the least respect for his reputation would venture to do it, unless he had written

down the words at the moment of their delivery. In Pike v. Cranch, 1 Lord Raym.

730, it is said the mailer deposed at the former trial may be proved. It is not con-

fined to the ivords. In Buckworth's case, Sir T. Raym. 170, and Coker v. Farewell,

2 P. Wms. 563, the rule was admitted without qualification. In Mayor of Doncaster

V. Day, 3 Taunt. 261, Mansfield, Ch. J. said, what the former witness swore may " be

given in evidence, either from the judge's notes, or from notes that have been taken

by any other person, who will swear to their accuracy ; or the former evidence may
be proved by any other person who will swear, from his memory, to its having been

given." This case seemed to him (Judge Carr) to lay down the rule as broadly as

any of the former. " A judge's notes will furnish proof of the evidence. These

notes, we know, never pretend to contain the very words of the witness. The judge

notes the substance only of the facts which he deems material. The same doctrine is

also distinctly laid down as settled, in White v. Kibling, 11 John. Rep. 131, and

Miles v. O'Hara, 4 Bsnn. 111. I think, on the whole, that it is the doctrine both of

reason and authority, that where a witness who has been examined in a cause dies,

his evidence may be proved in any subsequent trial of the cause, if the person proving

it will swear that he gives the matter subsiojiiiallij." (Caton v. Lenox, &c., 5 Rand.

36 to 39.) The courts in Maryland and North Carolina also take a distinction be-

tween the substance and ihe effect of the former testimony ; the substance may be

given, not the effect : the exact words are not necessary. (Bowie v. O'Neale, 5 Har.

& John. 226. Bellenger v. Barnes, 3 Dev. 460.) The now witness, say the court,

in the first case, must not give his own inference from the former testimony ; as the

jury alone are competent to draw conclusions of fact from testimony. The distinc-

tion seems to reconcile Lord Kenyon's rule with the common and practicable course

in proving all other matters of hearsay. It deserves illustration. A witness says

that A., on the former trial, proved the defendant's hand-writing. That would be

speaking to the effect of A.'s testimony. That A. said he had often seen the defend-

ant write, by which he had become acquainted with his hand- writing, and he verily

believed that the name subscribed to the note produced was the defendant's hand,

would be the substance. This would give the words themselves with a degree of ex-

actness, which might, therefore, in one sense, be called the very words. Put the

witness to repeat all the very words of A. with the strictest degree of verbal exact-

ness, and he would blunder even in such a short history. The medium exactness is

about the same as required in proving oral slander, perjury, oral contracts, admissions,

declarations, &c. Even in New York it is expressly holden, that in swearing to an

ordinary conversation, the witness may give his impressions as to the substance.

(Snell v. Moses, 1 John. Rep. 99, 103.)

In Pennsylvania, the narrow construction of Lord Kenyon's rule, if it ever pre-

vailed, maintained but a short ascendency. The judges of that state, like those of

New York and Mr. Justice Washington, admit that the law of England requires the.
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very words in the strictest sense ; and did not undertake, like our author and the Vir-

ginia courts, to give it a practical application. They seem wisely to have seen that,

under a system where new trials in land causes are a matter of course, and where

also the right to bring error, or appeal, the liberality of courts in granting new trials,

and the facility with which juries are discharged for obstinate disagreement, result in

such very frequent re- investigation of causes as we witness in the American courts,

and consequently where immense tracts of evidence must lie in the viva voce testi-

mony of deceased or absent witnesses on former trials of the same causes, truth will

be continually obscured, if we allow the suppression of such testimony. The result

has been an avowed departure from what they conceived to be the English rule, in a

series of cases, not only establishing a practical mode of communicating such testi-

mony, hut which have enlarged the means for the preservation of other evidence, by

a judicious combinatiou of memoranda and memory.

We have already seen in Miles v. O'Hara, (supra,) that notes of the former testi-

mony are not per se evidence, by whomsoever made. The following cases will show

how far they must be connected with the memory. To prove testimony of a witness,

counsel on the former trial was called, but did not remember the testimony, even after

he had read his notes. His notes were offered. These were held mere private mem-

oranda from which he might refresh his memory, from which, when refreshed, he

must swear, and not from his notes. Tilghman, C. J. said, " In general, the taker of

notes condenses the words of the witness into what he conceives to be the substance.

But the partiality of counsel inclines them to view every thing in a light favorable to their

cause. During the trial, their ideas pass through a medium that diverts them from the

right Une." (Lightner v. VVike, 4 Serg. & Rawle, 203, 205, 206.) In another case, Mr.

Douglass, of counsel, stated in writing what he could testify of the deceased witness'

evidence, on a former trial between the same parties ; and said " this was all he could

recollect of what the witness said on his examination in chief." Held inadmissible,

Tilghman, C. J. said, " Evidence of what the former witness swore could not be ad-

mitted, unless you have the whole of it. To give what he swore on his examination

in chief, and omit his cross-examination, would be to deprive the opposite party of the

benefit of his cross-examination. He recognized the rule in Cornell v. Green, (by the

title of Armstrong &c. v. Green,) that the witness may be admitted, if he can under-

take to give the substance of what the deceased witness swore : but said he must give

the whole of it ; not the whole of a long examination, in which the deceased person

may have spoken to a variety of facts ; but he must be able to give the whole of what

was said on the particular subject he was called to prove." (Wolf v, Wyeth, 11

Serg. & Rawle, 149, 150, 151.) In another case, M. was called to prove what a de-

ceased witness swore. He said he could not say the exact words, hut could give the

amount and substance ; remembered that there was a cross-examination, but not what

questions were put ; but if reminded by questions now, he thought he could recollect

some of them. Held inad missible. The court say they do not require the very

words, as is done in England, but allow the substance to be given ; but in this, there

must be no equivocation or ambiguity. (Watson v, Gilday, 11 Serg. & Rawle, 337,

338, 342.)

The following cases illustrate still farther the degree of connection required between

notes and memory, while they settle that the substance of the former testimony need

only be given ; and, indeed, in some cases where that is not recollected, that the ef-
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feet alone will be received. Fisher, of counsel for the plaintiff, was offered to prove

what a deceased witness swore on the former trial. He said, from having been

consulted before the suit was instituted, and directing what was to be done, and from

what the deceased witness swore was done, from having frequently recurred to his

notes, and from conversation with him before the trial, he had a perfect recollection of

what he swore. He was in the habit of taking down the very words of a witness, not

the substance ; and believed his notes contained every word. Without his notes, he

would not undertake to state every word ; but could state the material part without re-

curring to his notes. He was permitted to testify. On error, upon this point, the

court said, by Gibson, J., they could not see any reason for the rule stated in Phillipps
;

that the witness must undertake to repeat his very words. The rule, applied in that

degree of strictness, would be useless in practice ; for there is no man, be his powers

of recollection what they may, who could, in one case picked out of 10,000, be qualifi-

ed to give such evidence ; and if he should undertake positively to swear to the very

words, the jury ought, on that account alone, to disbelieve him. The reason assign-

ed, that the jury, and not the witness, is to judge of the effect, is more plausible than

sound. The truth is, that evidence of what a deceased witness said, being inferior in

its nature to a personal examination, is admissible, on the ground that better evidence

does not remain, the jury being left to form their own judgment of the accuracy of the

narration. I cannot see why the same necessity, which opens the way for secondary

evidence of the very words of a deceased witness, should not open the way also for

the substance of his testimony when his very words cannot be recollected, or discover

the policy of a rule which should shut out the little light that is left, when it is all that

is left, merely because it may not be sufficient to remove every thing like obscurity.

(Cornell v. Green, 10 Serg. & Rawle, 16, 17.) " Where written notes of a deceased

witness are proved, it is sufficient to prove, by the person who made them, that they

contain the true substance of what was said. (Miles v. O'Hara, 4 Bin. 108.) " It

seems singular, that instead of trusting to Mr. Fisher's recollection, the plaintiff did

not offer his (Mr. F.'s) notes in evidence, against which, when properly authenticated,

there could be no sort of objection." (Gibson, J. in Cornell v. Green, 10 Serg. &
Rawle, 17.) In another case, per Gibson, J. : "By the English law, a person, who
is called to prove what a deceased witness swore, must undertake to repeat his very

words , and not merely to swear to their effect. To do this, would require powers of

memory which seldom fall to the lot of any one ; and the rule, under this restriction,

although it might often produce perjury, would be of no practical utility ; for no juror

of common discretion would believe a witness who should undertake to repeat the very

words of another, in relating the manner in which any transaction took place, whether

simple or complicated. But this absurdity has been exploded by this court ; and, in

this state, it is unnecessary to profess to use the language of a deceased witness,

but only to undertake to state the substance of all he swore in relation to the particu-

lar transaction." (Smith v. Lane, 12 Serg. & Rawle, 34, 35.) In another case,

Mr. Forward, of counsel for the defendants, was introduced for them, to prove what
H. and C, both deceased, swore on the former trial of the cause. He said, " I was
counsel for the defendants on the last trial. I took full notes of the trial. I took

down the testimony of the witnesses in question. 1 believe the greater part is in the

words of the vfitnesses. The whole of it may not be in the very words. I don't re-

collect the testimony independent of the notes. I do not recollect any question put on
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the cross-examination, nor whether there was a cross-examination. I believe I put

down what was stated by the witnesses in reply. I may have omitted to note what I

supposed to be immaterial to the issue trying." On objection, his notes were received

in connection with his testimony. On error, held well. The court denied that the

former testimony need be given word for word. Swearing to his belief, that the notes

contain the true substance, is sufficient. There was no proof here of any cross-ex-

amination ; much less, that it produced any thing worth rememberiRg. To require

the identical words, would destroy the rule which admits this kind of evidence. It

was impossible, after a lapse of time, for an inditTerent person to remember the words,

or an advocate or judge to note down every thing, whether pertinent or not. With-

out notes, one may state substance, but not words. The only chance of approaching

the words is by the notes of the judge or counsel. Even in proving slanderous words,

a case of great strictness, all the words are not required. The witness, without pre-

tending to give all, may give what he does remember. In proving a lost deed, or

other writing by parol, no one ever heard of a witness being called on to repeat ver-

batim. True, counsel may sometimes take notes chiefly to assist their own argu-

ments. They m.ay set down part and trust to memory for part. But if the notes on

one side are not trusted, let those on the other be produced and sworn to, if they can

be sworn to, or the notes of the judge, or let recourse be had to the memory of jurors,

or other persons present, if it shall be insisted that memory is safer than writing.

(Chess V. Chess et al., 17 Serg. & Rawle, 409.) On the trial of Ballenger v. Barnes,

(3 Dev. 460,) which was a case much like the last, the course here recommended

was pursued. The counsel testified for the plaintiff, to the substance, from notes
;

and the defendant afterwards, when it came his turn to go on with his proof, added

evidence of other facts, to which the former witness swore. He then moved to shut

out the whole as incompetent, because not truly given at first. But this v\'as not al-

lowed ; and the result of the examination on both sides went to the jury. On motion

for a new trial, the practice was decidedly approved. Henderson, J. said, " No man

can give the words where the testimony exceeds a single sentence." (p. 465.) On an-

other occasion, a witness testified to what a former deceased witness stated, and re-

marked that his memory had been refreshed by hearing the notes of the former testi-

mony read. It was held proper, then, to enquire of him whether he had not heard

the counsel say on oath, that the notes were taken, not on the former trial, but pre-

paratory to it, and consisted of what the counsel expected to prove. (Withers v.

Atkinson, 1 Watts, 236.)

NOTE 211—p. 339.

Beals V. Guernsey, 8 Jolm. Rep. 446, S. P. The record of the former recovery

was produced to lay the foundation for the testimony of a deceased witness. (Jack-

eon, ex dem. Bates, v. Lawson, 15 John. Rep. 539.) If no objection be made for

the want of the roll, nisi prius record, or other preHminary evidence that the former

cause was tried, it will be,presumed that such v\^as the fact; and the objection cannot

be afterwards made. (Beals v. Guernsey, 8 John. Rep. 451. White v. Kibling,

11 John. Rep. 128.)
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As to proof of the witness' death, that he^was, when he testified, a very old man,

and that the now witness believes, though he does not positively know, him to be

dead, was holden sufficient. (Pegram v. Isabell. 2 Hen. & Munf. 193.)

NOTE 212—p. 339,

One word as to the manner of proving confessions.

A witness, (one Lenox,) called to prove a conversation with a party, said he could

not recollect the expressions used, but would give his impressions as to the substance

of the conversation. Tliis mode of giving the conversation was objected to. but held

admissible. (Snell v. Moses, 1 John. Rep. 99, 103.)

But though the witness be uncontradicted and unimpeached, jf the declarations

happened a considerable time before he testifies to them, the precise words being

important, and he, though confident, not positive, a new trial will not be granted

because the verdict is against his testimony. (Harding v. Brooks, 5 Pick. Rep,

244.)

NOTE 213—p. 339.

The learned author has not thought it necessary to observe, that the admission or

declaration of a party shall not be received as evidence in his favor. As a general

rule, this is most plain. Yet even this rule is by no means universal ; for, as will

hereafter be seen, declarations which make a part of the res gestae, entries in book

accounts, declarations by officers in their returns, and admissions given in evidence

by the opposite party, are many times evidence in favor of the person who makes

them. Declarations, too. which, when made, are against the party, may sometimes

be given in evidence by himself on that ground ; as where he endorses a payment

upon a bond or note, wliich he may sometimes use to repel the statute of Hmitations,

or the presumption of payment arising from lapse of time. All these and other like

cases, will be found to present themselves in the course of this and subsequent notes.

So many admissions or declarations have been proposed, as evidence for the party

making them, upon the above or some other grounds ; so many American cases have

arisen and been reported, pointing out principles upon which they are to be received

or rejected; and, withal, the distinctions are sometimes so subtle between those

which are admissible and inadmissible—that a glance at the latter will be found

quite useful towards an understanding of the former. I propose, therefore, to intro-

duce the subject here, by noticing some of those which are not admissible, to be fol-

lowed by some few which are admissible, leaving the latter, however, mainly to sub-

sequent and more appropriate heads of tliis work.

First, then, as to the general rule. An admission or declaration is not admissible

in favor of the party making it. (La Farge v. Kneeland, 7 Cowen's Rep. 459.

^'oL. I. 43
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Robbing v. Harvey, 5 Conn. Rep. 335.) And even an endorsement of part pay-

ment on a promissory note, is not of itself, and as a matter of course, admissible to

take it out of the statute of limitations. (Whitney v. Bigelow, 4 Pick. 110. Rose-

boom V. Billington, 17 John. Rep. 182.) When it may be received Avill be seen

infra in this note. So of a credit on an account book, the credit being small in pro-

portion to the account, dated after six years have run, and apparently made with a

view to elude the statute. (Taylor's Ex'rs v. M'Donald, 2 Rep. Const. Ct. 178.

2 M'Cord, 418, 419, 420, S. C. cited.)

It Avas said in Roseboom v. Billington, supra, that the endorsement would

have been admissible, had it been shoAAii to have been made at a time when

it was against the interest of the party Avho made it. But this principle

of receiving admissions is by no means universal, nor is it a sufficient rea-

son that the admission is made before any controversy has arisen. Thus,

in an action for goods sold, the defendant had been charged as trustee in

respect to the debt in question as dvie to a third person, and had admitted

this to be so, and had judgment against him. The debt was in truth due to

the plaintiff, though the question Avas a dovibtful one upon the facts. Held, that the

defendant's admissions in the former suit were not evidence for him. (Wise v. Hil-

ton, 4 Greenl. 425.) So an entry in the party's books, though at the time against

him, is not afterAvards evidence for liim. Thus, in assumpsit on a note payable to

the plaintiff's testator, against five persons as makers, one question AA^as Avhether two

were not principals and the other three sureties. To show this, the book of the tAvo

crediting the note as their own to the testator at its date was offered by the defen-

dants. Though the entry was against the interest of the tAvo at the time, yet held

that it could not be used in their favor, or in favor of their co-defendants. (Schermer-

horn V. Schermerhorn and others, 1 Wend, Rep. 119.) So in an action on a note

dated 14th April, ] 828, commenced by attaching the goods of the maker, Gregory,

on the same 14th day. Peck, a subsequent attaching creditor, Avas allowed to defend

on the alleged ground that the plaintiff's note was a fraud on creditors. A part of

the consideration of the plaintiff 's note was two orders drawn by Gregory on and

accepted by the plaintiff, in favor of tAvo other creditors of Gregory, on the same day.

To show that the orders Avere accepted anterior to the commencement of the suit,

the plaintiff offered in eAidence his own declaration to B., a witness, made on the

same day, but before the attachment, that he had agreed to pay the debts secured

by the orders. Held inadmissible. The court by Parker, C. J. said, " The declara-

tions of a party in his own faA'or, by the general rule, are inadmissible. A man
cannot testify in his own cause ; much less can his declarations not under oath be

admitted. There are cases of declarations or entries, operating in favor of the party

making them, which are admissible ; but in all instances they relate to or accompany

some act, and therefore are a part of the res gestfe. The declarations excluded

in this case Avere not of that character, but mere naked assertions of a fact, which

do not come Avithin any of the exceptions to the general rule. It is said that the

declaration so made is a fact. That is true ; but the fact is also a declaration only,

made by a party to support his own interest. Now it is true that, at the time of

making the declaration, it probably had no reference to any controversy. Yet,

if it be admitted that such declarations are good evidence, we shall soon find

cases of declarations and assertions of a fact as having happened, Avith a vicAV to
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support what may be afterwards done, when it is too late to have its effect, and
when it may become necessary to antedate, if we may use the expression, the

fact in controversy. I cannot see that anything beyond this is meant by Starkie,

(Ev. pt. 1, p. 48, 9,) and he cites no authority for some of liis positions. (Car-

ter V. Gregory, 8 Pick. 165, 168, 9.) In Massachvisetts, the return and acts of a

ministerial officer are denied as evidence in his favor^ Thus, in trespass by the

plaintiff, a deputy sheriff, he proved that he had attached certain property of S.

on the 17th December, 1825, which was afterwards removed by the defendant.

The defendant, another deputy, offered in evidence a writ, and his own return

upon it, showing that he had attached the same property the day before, and

also that on the day before he was seen at work within view of the property,

arid told a witness he had attached it. Held, that neither the return nor decla-

rations were admissible, not being a part of the res gestae. (Merrill v. Sawyer,

8 Pick. 397, 8.) But see Cornell v. Cook, 7 Cowen's Rep. 310, 313, also sta-

ted infra, contra, with several similar cases also noticed infra, of the return and

records of officers.

Letters written by a party are not evidence for him. (Fowle v. Stevenson, 1

John. Cas. 110. ChampHn v. Tilley, 3 Day, 303, 306.) Thus, in ejectment by
the proprietor of Pennsylvania, the defendant showed a deed to himself The
plaintiff offered a letter from William Penn, the proprietor, to show that the

grant was on a condition not performed. Overruled, on the ground that a man
cannot create evidence for himself (Proprietary's lessee v. Ralston, 1 Dall. 18.)

If a party's declarations or admissions, which when taken in one way are evi-

dence against himself, shall not be received for him ; if his letters in his own fa-

vor are to be excluded, it follows of course that other oral or written declarations,

either indifferent at the time or favorable to his own interest, are inadmissible.

Accordingly, in an action against A. & B. as partners, on a contract executed

in the partnershij? name, A. suffered a default, and B. pleaded the general issue.

Held, that letters written by A in the partnership name could not be read in evidence

by B. to show that he was not a partner with A. (Champlin's ex'r v. Tilley, 3 Day,

303, 306.)

It is said, the declarations of a party are never evidence for him, unless they ac-

company acts and be pars res gesttz, and are offered as such ; not even to prove insa-

nity. (State V. Scott, 1 Hawks, 24.) So in trespass against an overseer for killing

the plaintiff's slave, the defendant offered evidence of an apology which he rendered

to the surgeon for not calling in his aid sooner, after beating the slave. Held inad-

missible. (Perrie v. Williams, 5 Mart. Lou. Rep. N. S. 694.) The registry of a

vessel procured by a party is no evidence for him, though it may be against liim.

(Ligon V. Orleans Nav. Co., 7 Lou. Rep. N. S. 682, 3.) A prisoner has no right to

demand that his statements, on examination before the magistrate, be read for him.

(The People v. Jordine, N. Y. Gen. Sess. Oct. Term, 1818, Jud. Repos. 107.) Nor
what he said in conversation when charged with the offence. (People v. Scott, N.
Y. Gen. Sess. Sept. Term, 1818, Jud. Repos. 50,) unless it be a part of the resges-

tfe, or to discredit a witness, (id.) or be introduced by the prosecution, (id.) A sur-

vey, though ancient, made by direction of the owner of the land, for his own conve-

nience, is not admissible evidence for him or those claiming under him. (Jones v.

Huggins, 1 Dev. 223.) On a question whether the plaintiff, to whom cotton was
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consigned as a factor of the defendant, hstd sold it in a foreign market ; held, that

the plaintiff's letters, averring and enclosmg an accovmt of sales ofthe cotton, among"

other articles, though offered merely with the view of fixing the defendant with no-

tice and subsequent acquiescence in the correctness of the accounts, and so to infer

the sales, were inadmissible. (Anthoine v. Colt, 2 Hall's Rep. C. P. N. Y. 40.) In

an action against alleged partners, the declarations of the defendants, made subse-

quent to the commencemient of the alleged partnership business, are not admissible

for them to limit its nattre and extent ; as to show it an agency the one ibr the

other ; though an agreement between them, at or before its ccimraencement, would

be. (Mitchell v. Roulstone, 2 Hall's Rep. C. P. N. Y. 351) A written communi-

cation, made by the: defendant to the plaintiff, in respect to the claim of the latter,

was held inadmissible in evidence for the defendant. (Bifbeck v. Burrows, 2 Hall's

Rep. C. P. N. Y. 51.) In an action for fraudulently passing the bills of a bro^

ken bank, the plaintiff was denied liberty to prove that he showed the bills to the

witness and stated that he had them from the defendant—even to show how the

witness' attention was drawn to the bills, and thus strengthen the inference that he had

correctly identified them with bills wliich he had before seen in the hands of the de-

fendant. (Watson V. Os'oornej 8 Conn. Rep. 363.) An inventory made and returned

by an administrator, after an action commenced by him for the recovery of the prop-

erty inventoried, is not evidence for him. (Allender v. Ristorf, 2 Gil! & John. 88.) Thfe

admissions of a debtor against the garnishee in a foreign attachment are not receiva-

ble ; for they go to throw the claim from the debtor on to another. (Enos v. Tattle^

3 Conn. Rep. 247.) In an action against a sheriff for not returning an execution with-

in 30 days, his return, endorsed that he omitted to do so by reason of sickness, is not

admissible to prove the fact ; for it is no part of his office to make such a return. (Bruce

V. Dyall, 5 Monroe, 125, G.) Therefore, it is no more than a written declaration by a

private person, (id.)

It is the same though the declarant be dead; atid his declarations be offered for his

estate. Thus, in trover for bonds of the intestate, the defendant (the intestate's son)

insisted the intestate gave them to hint. The intestate's declarations tending to neg-

ative this, made in the defendant's absence, were held inadmissible, (Romig v. Romig,

2 Rawle, 241. Scull et al., adrar's of Irwin, v, Wallace's ex'rs, on error, 15 Serg. &
Ravvle, 231, 233.)

A corporation is in this respect on a footing with natural persons. Thus the North

Carolina State Bank, being a mere private corporation, its books of accounts of bank

dealing are not, in a suit between the bank and a third person, evidence for the for-

mer. (The State Bank of N. C. v. M'Neil, 1 Hawks, 36.)

So the statements of a party's agent are not admissible for him^ unless a part of the

res gestae. Thus the letters of an agent giving his principal an account of what had

taken place in respect to the matters of his agency are inadmissible for his principal^

even after the agent's death. (Norton's adra'r r. Sndith, 4 Monroe, 314.)

Admitting a party's declaration in his own favor, if objected to, is fatal on error,

though the court below direct the jury to disregard it. (Tuttle v. Hunt, 2 Cowen's Rep.

436. Penfield v. Carpenter, 13 John. Rep. 350. Fisher v, Bailey, 1 Ashmead's Rep. 209.)

Secondly. It remains to consider some eSiceptions to the rule that a party's declarations

or admissions shall not be received as evidence for him. These exceptions arise in gene-

ral, when they are connected with some circumstance giving the evidence a force beyorid
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what it can have as a mere naked assertion. Accorclingl}^, a constable's return is evidence

fur him in an action for taking the goods away under pretence of a previous levy. (Cor-

nell V. Cook, 7 Cowen's Rep. 310, 313.) Contra, Merrill v. Sawyer, supra. But why
should this not be so ? Endorsing a return is part of his office. It is an act, nut only part

of the res gesl<B, but the res gestm itself. On what other principle is it that the record

of a justice, drawn up for the very purpose long after the conviction, will protect him

against an action '? (Fawcett v. Fowles, 7 Barn. & Cress. 394. Rogers v. Jones, 3 id.

409. Mather V. Hood, 8 John. Rep. 44. Bridgett v. Coyney, Esq. 1 Man. & Ryl. 211^

per Ld. Tenterden, C. J. towards the close of his opinion.) But to make a return evi-

dence for the officer, it must be strictly within his official duty; for where he endorsed that

he had omitted to return within the required time by reason of sickness, this was holden

out of his duty, and therefore not admissible for him. (Bruce v. Dyall, 5 Monroe, 125, 6.)

A certificate of a justice (authorized as evidence generally by a statute in New-
York) of a judgment, execution or other proceeding in a cause before him, is evi-

dence for himself. It may be made out after the expiration of his office. (Maynard

V. Thompson, 8 Wend. 393.) Semb. In an action by an officer for property levied on

by him, his own endorsement on the execution of the property levied on, is evidence to

identify the property. (Spoor v. Holland, 8 Wend. 445.)

An endorsement of part payment upon a promissory note, every thing about it ap-

pearing fair, is admissible as evidence to the jury, to take it out of the statute of limi-

tations, and will control unless the defendant impeach it in some way. (Gibson v.

Peebles, 2 M'Cord, 418. As where the note was large (e. g, $400) and the endorse-

ment bearing date two years after the date of the note, was of $350, leaving a balance

of only $50. (id.) Or where it is proved that the endorsement was in truth made when

it was against the interest of the party who made it. (Roseboom v. Biilington, 17

John. Rep. 182.) In such case it will be received to rebut the presumption of pay-

ment arising from the lapse of time, (id.)

So where the party's declarations are a part of the res gesl<z^ they are evidence for

him. (Smith v. Morrow, ? Monroe, 234, 236.) ThuSj though the declarations of a

testator of the plaintiffs in general are not evidence for his executors ; yet, where he

had been administrator of the defendant's intestate, never havino' brouf^ht in his ac-

counti, and this omission was urged against him as showing that he knew he had no

claim, held, that his declarations that the intestate's estate was indebted to him, micfht be

received to rebut the inference sought to be raised. (Scull et al., adm'rs of Irwin, v. Wal-

lace's ex'rs, on error, 15 Serg. & Rawle, 231. 233.) And it was put that a prisoner's

conversation may be evidence for him where it is a part of the res gesta (People v.

Scott, N. Y. Gen. Ses., Sept. Term, 1818, Jud. Repos. 50.) So on a trial for forcible

entry and detainer, the question being upon the relator's entry, and the extent and na-

ture of his possession ; he having proved that he was in possession, was allowed to show

his own declarations as to its extent, and the person under whom he held. (Smith v.

Morrow, 7 Monroe, 234, 236.) And see several other cases to this point, cited in a

subsequent note, devoted more particularly to the subject of declarations constituting

parts of the res geslcz.

The question whether, and Low far the introduction of the defendant's confession or

declaration in evidence by the plaintiff, et sic e converso, shall make it evidence for the

party who made it, has arisen principally upon the confessions of prisoners on trial for

crimes. By these cases and others, the following general doctrine seems to be well es'



842 Of the Admissihility of Admissions [Ch. 7.

tablished : A party's declarations are evidence in his favor when introduced by his op-

ponent ; though their truth may be contradicted by contrary declarations of the for-

mer, or by other evidence, and the whole sball go together to the jury, who are not

bound to credit the exculpatory confession. (Rex v. Jones, 2 Carr. & Payne, 629.

Rex V. Higgins, 3 id. 603. Rex v. Clewes, .4 id. 221. Rex v. Steptoe, id. 397.

Smith V. Blandy, Ry. & Mood. N. P. Rep. 257, Cray v. Hall, cited Ry. & Mood. N.

P. Rep. 258. Remmie v. Hall, Mann. Dig. 464, cited and explained in Smith v. Blan-

dy. People V. Scott, N. Y. Gen. Ses , Sept. Term, 1818, Jud. Repos. 50.) Note.

The above cases of Rex v. Jones and Rex v. Higgins, are stated more at large, post,

in the note respecting confessions by prisoners.

A party's declarations are of course inquirable into in order to test the credit of a

witness ; as if the witness has stated them in a certain way, then the party mav con-

tradict him by showing what in truth he did say at the time, in order to correct or dis-

credit the witness. (Conceded in People v. Scott, N. Y. Gen. Ses., Sept. Term,

1818, Jud. Repos. 50.)

NOTE 214—p. 340.

Gray's ex'rs v. Kernahan, 2 Nott & M'Cord, 60. Davis v. Verdrier, 1 M'C'ord,

320. Grimes v. Smith, 1 Marsh. Kenl'y Rep. 205, 6. Post, notes as to confessions.

The rule that a confession shall be taken together is correctly laid down in the text,

with its qualification, that though it shall be received together, yet every part is not

always entitled to equal weight. (See next note, 215.) The confession intended by

the rule comprehends any one entire connected conversation or declaration, oral or

written, or both ; but not several distinct declarations or conversations at different

times, though on the same subject, (Galbraith v. Green, 13 Serg. & Rawle, 85,) and

in prosecuting the same negotiation. It is the time, not the subject or nature of the

conversations, that determines their identity. Thus, in a suit by the plaintiff against

a town for supporting W. as a pauper, the defendants, to show that W. was not a pau-

per, proved that their agents applied to the plaintiff and negotiated with him to deliver

them a note, which the plaintiff admitted to belong to W. To rebut this, the plain-

tiff offered to show that, in pursuance of the previous negotiation and a short time after-

wards, he delivered the note to the agents, declaring it was not Vf .'s. This was

permitted at nisi prius ; but on motion for a new trial, held inadmissible. (Stewart v.

The Inh. of Sherman, 5 Conn. Rep. 244.) It has repeatedly been held that what a

party says at one time cannot be used by him to explain what he said at another. (Per

Gulden, senator, in Murray v. Coster, 4 Cowen's Rep. 630. Blight v. Ashley, 1 Pet.

C. C. Rep. 15. Patton v. Goldsborough, 9 Serg. & Rawle, 55, per Tilghman, C. J.

Martin v. Root, 17 Mass. Rep. 227.) Thus in dower, where the defence is that pre-

vious to the marriage, the lands had been given by the deceased husband to his son,

held that the declarations of the deceased that he had not so granted the land, were

not admissible to rebut evidence of his declarations that he had, unless they were a

part of the same conversation given in evidence. (Galbraith v. Green, 13 Serg. &
Rawle, 85, 92 ) Again. On trial of an action of trespass q. c. f., it becoming mate-

rial to ascertain whether the lot in question had been drawn as a proprietors' lot, the
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plaintiff, who claimed it as a drawn lot, read from their records. The defend.mt offer-

ed to read from the same records, the proceedings of an adjourned meeting of the same

proprietors to explain away the first. Held inadmissible, as not being of a transaction

at the same time with that first recorded ; and therefore not coming wiihin the princi-

ple that an admission or paper shall be taken together. (Pike v. Dyke, 2 Greenl. 213,

216, 17.) But in an action for a fraud in the sale of a deceased negro, the defendant,

to show the plaintiff considered the negro sound, proved that he wrote a letter and

sent it by the negro to C. K., offering him the negro for a sound price. The plaintiff

offered- to show that the negro had a wife at C. K.'s and wished to go to him ; and

that the plaintiff told a witness, at the time of writing the letter, that he would fix a

price which C. K. would not give, wishing to deceive the negro and prevent him from

absconding, through fear of being returned to the defendant. Held admissible. (Du-

vall v, Medtart, 4 Har. & John. 14.) In ejectment, the plaintiff clainned under Smith,

against his executors, and gave in evidence his admissions identifying the lot granted

to the plaintiff's ancestor. The defendants, to do away those admissions, offered in

evidence Smith's subsequent admissions (statements on paper) in explanation. Held

inadmissible. Per Tilghman, C, J. :
" When a confession is given in evidence, the

whole is to be taken together ; but a confession made at one time cannot be rebutted

by a declaration at another time, because, if that were permitted, a man might destroy

his confessions by subsequent declarations to the contrary." (Palton v. Goldsborough,

9 Serg. & Rawle, 47, 55.) So, in ejectment, the defendant claimed that a warrant

forlhe land which was taken in his wife's name (the daughter of H.) was for her use,

and proved H.'s acknowledgments that this was so. The plaintiffs offered other

conversations of H., asserting that the warrant was for his own use. Held inadmis-

sible. (M'Peake v. Hutchinson, 5 Serg. & Rawle, 295, 297.) But where a person

was examined as to his books (they being absent) before commissioners of bankruptcy,

as to his dealings wiih the bankrupt, and by his consent, the accountant to the com-

mission making extracts from them, held that these extracts could not be used as

evidence against him, without also reading his examination." (Yates v. Carnsew,

3 Carr. & Payne, 99.) In an action by a woman for a breach of marriage promise,

the defendant, to mitigate damages, asked the plaintiff's physician if he, in attend-

ing her, had not prescribed for a disease other than pregnancy, who answered he

had ; and the only knowledge he had of it was from her information ; and here the

defendant insisted on stopping. But the plaintiff's counsel were allowed to show

that in the same conversations she declared the disease to be the venereal which

was communicated to her by the defendant himself. (Withers v. Richardson, 5

Monroe, 94, 5.)

The rule that confessions or declarations shall be taken together is confined to them

as such, and not where they are themselves the very grievance complained of Thus,

in an action for a libel or slander, the defendant's declaration of its truth at the time is

not evidence ; for so no action would lie for a libel or slander, without in the first place

showing the falsity ; whereas it lies with the defendant, if he would justify, to show
the truth. (Rice v. Withers, 9 Wend. 138.)

Where, taking the confession together, the branch making against the party is com-
pletely avoided, qualified or explained away by another branch, and there is nothing

beside, either intrinsic^ or extrinsic the latter branch to render it questionable, the first

is neutralized
; and the whole is considered by the cases as not weighing a feather
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against the party. Thus, in assumpsit for goods sold, the defendant's confession that

he had bought the goods, but paid for them, is not sufficient to entitle the plaintiff to

recover. (Smith v. Jones, 15 John. Rep. 229.) So where the defendant admitted he

had received goods, but accounted for them, held the whole should be taken together.

(Benedict, adm'r, v. Nichols, 1 Root, 434.) So, " I have received a dollar ;
but it was

my due," (Carver v. Tracy, 3 John. Rep. 427;) " You did services for me ; but I did

not employ you, and am under age," (Wailing v. Toll, 9 id. 141 ;) so " I want to sell

the horses, for I have offered them to F., who refused them ;" the latter being material

to do away the effect of a simple offer to sell, (Fenner v. Lewis, 10 id. 38 ;) so " T

killed your dog; but it was because he assaulted me in the night in the highv.'ay,''

(Credit v. Brown, id, 365 ;) so, on a question of non-joinder of plaintiffs, "1 and H.

gave our note ; but he signed as surety, and we were not jointly interested in the sub-

ject of the suit," (Hopkins v. Smith, 11 id. 161.) The defendants pointed out twenty-

five small hogsheads, less than the usual size, and delivered a bill of these to the plain-

tiffs as a performance of a contract before made, to deliver hogsheads of the common

size • but which previous contract was void by the statute of frauds. The plaintiffs

accepted those of the small size, which made a valid contract; and then would have

used the whole transaction as evidence to show a previous contract to deliver those of

the common size. But, per cur. *' It is not competent, in our opinion, for the plaintiffs

to accept this acknowledgment of the defendants, by a specification of twenty-five

hogsheads ready for the plaintitis, as the performance of the bargain acknowledged

on their part ; and then to use this evidence as the means of proving another and

different contract. Where you rely upon a confession, you must take it all together

;

and the rule is peculiarly necessary to be observed, where the confession is in a form

of evidence essential to the establishment of the contract to be proved, as in this

case. (Whitwell v. Wyer, 11 Mass. Rep. 6, 10.) The defendant admitted his

contract Avith the plaintiff's intestate, but said it was in writing (a specialty.) The

action being assumpsit, it was correctly put to the jury, that if they believed the

latter part of the confession, they must find for the defendant, for assumpsit would

not lie. (Holley's Adm'r v. Christopher, 3 Monroe, 16.) In assumpsit for the

freight of certain tobacco shipped by the defendants in the plaintiff's vessel, which

tobacco the defendants purchased of S. C, to show the quantity, the plaintiffs

proved that T., one of the defendants, said they had forty hogsheads of S. C, v/hich

Avere shipped in the plaintiffs' vessel. The defendants offered to show that T. said,

at the same time, that the tobacco w^as damaged in the transportation. This being

overruled, the judgment was for that reason reversed on appeal. (Turner v. Jen-

kins, 1 Harr. &, C^ill, 161.) In assumpsit, where the plaintiff rehes on the defendant's

acknowdedgment to take his case out of the statute of limitations, as if the defendant

use words implying that the debt is due, but say he don't consider himself indebted

because the plaintiff was negligent in not collecting certain securities, and ought not

to look to him, the Avhole must be taken together, and the plaintiff cannot disprove

any part, as that the debt is due because there was no neglect, &c. (Oliver v.

Gray, 1 Har. & Gill, 204, 219, 220.) See also post, notes.

The rule applies to written as well as oral admissions ; a very common illustration

of Avhich is found in the accounts of the party. These being used as evidence

against him, are also evidence for him. (Jones v. Jones, 4, Hen. & Mmif. 447.)

Thus, where on a bill filed by one partner against the administrators of another for
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discovery and account, a balance was allowed against the intestate on credits taken

from his books, without allowing the debits on the same books, for this reason and
others, the decree was reversed ; and the reversal sustained in the Court of Appeals

who say both sides, credit and debit, should have been taken together. (Wao-o-oner

v. Gray's Adm'rs, 2 Hen. & Munf 603.) Again. In assumpsit, the plaintiff had

before suit, delivered a large account, but on the trial proved only one item, £230.

The defendant selected one item of credit in the same account exceeding the £230,

relying on it as an admission. The jury, under the direction of the court, that by
relying on the credit side the defendant must be holden to admit all the debit side,

foimd for the plaintiff; and on motion for a new trial, the court held that a defendant

being called on to render an account in order to sustain a plaintiff's demand, which

the latter is obliged to rely on in order to charge the former, is entitled to be dis-

charged by it. They said, if a defendant is called on to state whether a particular

sum of money be due, and he state it was to be paid on a condition not performed,

you must take the acknowledgment altogether. An account is composed of items,

and they are placed on the debit and credit side. If the defendant produce the ac-

count, you can no more take the items on the credit side to charge him, and reject

the debits, than, in the case supposed, you can take the acknowledgment of what

was agreed to be paid, and reject what he states with respect to the condition. New
trial denied. (Morris v. Hurst, 1 Wash. C. C. Rep. 433.) Again. In assumpsit,

the defendants produced an account, in the hand-writing of one of the plaintiffs,

crediting the defendants with $663 37, Dec. 1817. This was introduced to show a

claim of so much in their favor. But the same account contained a charge against

them, under date of Feb. 1817, of a balance of $4405 20, in the plaintiff's favor.

Held, that the whole must be taken together ; and so was evidence in favor of the

plaintiffs. But it was said the defendants might, notAvithstanding, impeach the ac-

count, so far as it was in favor of the plaintiffs. But they did not do it. (Walden

V. Sherburne, 15 John. Rep. 409, 413, 424. Turner v. Child, 1 Dev. 134, S. P. per

Taylor, Ch. J.) Again. In an action on an open account current, originating in

New York, for cash lent, stock sold, and the balance of an interest account upon the

items, the defendant relied on this account to show his credits, and the jury found

for the plaintiffs with the interest, though an offer by the plaintiffs to prove that in-

terest was allowable in New York on such an account, had been overruled by the

court, on the defendant's objection. The defendant appealed ; but the judgment

was affirmed, on the ground that, as the defendant reUed on a document produced by

the plaintiffs, it must be taken altogether ; and that would warrant the allowance of

interest. (Wakeman v. Marquand et al., 5 Mart. Lou. Rep. N. S. 265, 272.) " The
books of merchants cannot be given m evidence in their favor ; they are good evi-

dence against them ; but if used as evidence, the whole must be taken together."

(Civil Code of Lousiana, 2244.) The rule was applied very liberally to a sheriff's

return, that he had levied of the defendant's goods and chattels $52 03 ; but paid

for rent due from the defendant to M. N., and costs demanded by her attorney,

$23 37^ ; and that $6 40 had been recovered of him by D. & H., on account of

selling the goods. In a suit by the plaintiff in the execution, against the sheriff 's

administrators for the money, he relied on the return ; and it was held that the

sheriff was protected by the matter in avoidance ; and the balance only should be

Vol. I. 44 '
.
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recovered, (Griffith v. Ketchum's Adm'rs, 12 John. 379.) So in ejectment, a wri-

tino- introduced by the lessor of tlie plaintiff, signed by the defendant, admitting the

title of the lessor, but stating that the defendant had been in possession seven years

under color of title, (the North CaroUna limitation,) being introduced by the plaintiff,

was held evidence for the defendant of title by an adverse possession ; but the coiart

said it would have been otherwise if the admission had been made before the limita-

tion had completed running ; for then it would have destroyed the character of the

adverse possession ; but here it asserted a title. (Doe, ex dem. The Trustees of the

University of North Carolina, v. Roe, 2 Hawks, 370.) An admission of the plaintiff's

account by the defendant, at the same time producing and claiming one of equal

amount against the plaintiff, must be taken together ; and is, therefore, per se, no ad-

mission of the plaintiff's claim, even to take it out of the statute of limitations.

, (Jacobs V. Farrall, 2 Hawks, 570.) A writing admitting the survivorship ol'the wife

and that she is still aHve, but asserting that she has released her dower, being used

to prove the former, held, that it must also be taken to disprove her right of dower.

(Shaller v. Brand, 6 Binn. 435, 438.) The defendant offered to prove an extract

from the plaintiff's letter, the original being lost. The court would not permit this,

saying the whole letter must be given in evidence, though the witness would swear

that the extract contained every thing pertinent. (Dennis v. Barber, 6 Serg. &,

Rawle, 420, 425, 6.) The plaintiffs sued on bills of exchange drawn on them by the

defendant, and paid for his account. The defendant interposed a defence of pay-

ment ; and to show this, relied on the books of the plaintiffs, (produced under a no-

tice,) crediting him with various sums received ; but there were also in the same

books countervailing charges, debits of money paid, which, however, the plaintiffs

could not claim under their declaration, as this went upon ihe bills specially, and con-

tained no count for money paid. The defendant, therefore, claimed the credits in his

favor : and contended that the debits could not be allowed to affect him. Washington,

J. said :
" The principle of law is, that if the defendant is not prepared to prove cred-

its, but relies for their proof on the plaintiff's account, the plaintiff can call on him to

admit, /mVrtfl facie, the debits ; but it is competent to the defendant to show, by evi-

dence, that the debits were not properly made. In this action the plaintiffs cannot

recover on the debits, but only on the bills." But he allowed that the credits might

be considered as payment applied to the debits, within the rule that payments may be

applied by the creditor, if not directed by the debtor at the time ; and so far the cred-

its be rendered unavailable to the defendant. (Bell et al. v. Davidson, 3 Wash. C.

C. Rep. 328.)

The cases are by no means uniform upon the extent to which one's book becomes

evidence for him when introduced by the opposite party, some of them taking the

whole of the countervailing debits, or statements in other parts of the books, and

others narrowing the evidence down to the single charge. In one case, the defend-

ant claimed the benefit of a credit of ten cords of wood at $2 50, given in the plain-

tiff 's testator's day book ; and held, that he could not have this benefit without all

the charges in the hand writing of the testator against the defendant contained in the

same day book, also going to the jury as evidence to prove the charges, though at

other times than the date of the credit. (King v. Madux's ex'r 7 Har. & John. 467.)

In another case, in an action of assumpsit, commenced in May, 1812, for work and

labor, the defendant produced his day book on notice, by which the labor was credi-
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ted to the plaintiff, on different pages, before suit brought. The defendant then insis-

ted on reading an entry on a different page of the same book, made in November of

the same year, 1812. But this was disallowed, on the ground that the entry was after

suit brought ; though the court admitted that ordinarily any entry might be read by a

defendant under these circumstances necessarily connected with those used by the

plaintiff, which his book contained at the time when the suit was brought. (Withers

V. Gillespy, 7 Serg. & Rawle, 10.) Otherwise, it seems, if the plaintiff merely in-

spects the books, without using them in evidence, (id.) In another case, where the

plaintiff read an entry from the defendant's day book, the latter then insisted on read-

ing other entries from thesame book, in other parts, and not connected with the one read.

Held inadmissible, though Abbott, Ch. J. said he was entitled to have the whole of

the particular entry read. Catt v. Howard, 3 Stark, Rep. 3.) And see Pike v. Dyke,

supra, cited from 2 Greenl. 213, 216, 217.)

We have seen in Withers v. Gillespy, supra, that charges made after suit brought

shall not be received. It has also been held, that where one party is bound in duty to

furnish an account, the credits may be used against him without regard to the debits.

Thus where a partner called on to account, did so, but made a countervailing charge

in the account, of $250, as stock brought into the partnership by him, held that this

was properly rejected, there being no proof beside the account. (Smiih v. Harrathy,

5 i\'Iart. Lou. Rep. N. S. 319.) So where the administrator of an executor being

ordered by chancery to account with legatees, produced the account books of his in-

testate, and insisted that the whole should be taken together, debits as well as credits
;

and the commissioner took the account on this principle, reporting a balance in his

favor, which was confirmed on appeal. This was disallowed on farther appeal, and

the court said the rule that where a party relies on an account furnished by his

adversary, he is bound to take the whole together, does not apply to an account fur-

nished by an executor or other trustee. They are bound to furnish the cestui que

trust, with the means of charging them ; and must discharge themselves by vouchers,

or means independent of the account itself. (Robertson v. Archer, adm'r, 5 Rand.

319.)

NOTE 214, a—p. 340.

It was offered by the plaintiff to prove that, after he commenced his suit, the defen-

dant admitted he was tenant of A. This was objected to on the general principle that

evidence of any thing that happens after the suit is not admissible. But per M'Kean,

Ch. J. •' I recollect but one case in the books upon this point ; and that is, that an ac-

knowledgment of a debt after suit, takes it out of the statute of limitations. Let the

witness proceed." The reply of the plaintiff 's counsel was, that the acknowledg-

ment proposed was of a fact existing preuio2i5 to the suit. (Morris' Lessee v. yan-

deren, 1 Ball. 64, 65. And see Gosling v. Birnie, 1 Mood. & Malk. 531.) The de-

fendant on being arrested, expressed his surprise that the plaintiff's debt had not been

paid before by P. and promised to meet the plaintiff and settle the claim if he would

give him time. Held sufficient to take the case out of the statute of limitations.
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(Slul)y V. Champlin, 4 John. Rep. 461.) In assumpsit on an account stated, the plain-

tiif acknowledo-ed, after suit brought, that he had reviewed his accounts with the de-

fendant, to whom a balance was found due, for which he gave a note. Held admissi-

ble evidence ; and that the note was admissible. This was not evidence of a set-off;

but proof of an admission, and acts showing that nothing was ever due to the plaintiff.

(Marshall v. Sheridan, 10 Serg. & Rawie, 268.)

NOTE 215—p. 341.

We intimated, in the introduction to the last note, (214,) ihateverypart of the confession

is not always entitled to equal weight. This will be found fully illustrated in the cases

which we now proceed to state, and still more strikingly wiien we come to speak of

confessions in criminal cases, post, notes. The jury are not always bound to give

implicit faith to the whole or any part of the confession ; (Smith v. Hunt, 1 M'Cord,

449, and the cases there cited ;) and said it may be weighed by the character, inter-

est and appearance of the party confessing, (id.) And where the party, to substan-

tiate a credit in his favor, produces an account made out by the opposite party, though

he renders it evidence in the first instance to prove the debits against himself in the

same account, yet this is not conclusive, and he will still be at liberty to disprove the

debits, (Walden v. Sherbune, 15 John. Rep. 409; Turner v. Child, 1 Dev. 134, S.

P. ;) or impeach them by showing them erroneous on their face. (Jones v. Jones, 4

Hen. & Munf. 447.) And where, in an action for the price of one half of a steam-

boat sold, the defendant admitted he purchased, but said he had paid for it, the plain-

tiff was allowed to disprove the latter branch of the confession by circumstances ; and

the jury thinking it was overcome, the court refused to disturb the verdict. And per

cur. " Confessions must be taken together ; but when extra-judicial, as in this case,

the weight of evidence, by which they may be rebutted, depends on all the circumstan-

ces of the case, as disclosed by testimony." (Quick v. Johnson, 6 Mart. Lou. Rep. N.

S. 532, 3.) And see Thommon v. Kalbach, (12 Serg. & Rawle, 238, 240, stated also

post, note 216.) So, where the evidence in assumpsit for money lent, was that the

defendant said, " I borrowed the money, but I paid it ;" it was put to the jury that

the confession must be received altogether ; but they were not bound to credit the as-

sertion of payment ; and they found for the plaintiff, owing to some slight evidence

which tended to repel the assertion of payment. (Newman v. Bradley, 1 Dall. 240.)

In an action for wages, as mate of a vessel against the master, the latter said he was

captain, but never engaged the plaintiff, who was employed by the owner. Shippen,

president, told the jury they must take the whole together, unless the part in his favor

was inconsistent or improbable. The defendant had a right to choose his mate, though

employed by the owner ; and the mate had a threefold remedy ; one against the mas-

ter, the same as a common sailor had ; and gave the opinion of the court, that if the

plaintiff served with the defendant's permission he was liable. Verdict for plaintiff.

(Farrel v M'Clea, id. 382.) In assumpsit, the plaintiff proved that he presented his

account to the defendant, who said, " It is just, but I paid it by a man in Petersburgh ;

and had I time, I could prove it." Per cur. " The rule is, that a confession shall be
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taken altogether ; but if there are circumstances mentioned in the confession, which

when examined into, disprove the matter alleged in discharge, or where that matter

can be disproved, the jury are to reject it, and go upon the other part of the confession

only ; as where he savsthe account is just, but I paid it before such persons ; and

they know nothing of the payment ; or at such time and place, and it be proved that

at that time he was not at the place, but at another far distant ; or if he says the ac-

count is just, but I will prove it paid if I have time ; and he is allowed that time, and

called upon to make that proof, and does not ; in such and the like cases, the matter

in discharge will be rejected." Verdict for plaintiff. (Barnes, ex'r of Kay v. Kelley,

2 Haywood, 45.) In stating an account, the creditor charged {inter alia) $150 for a

waggon, which was the only item proved, and made the balance due to him $84, after

giving several credits. He, at the time of stating the account, admitted that the

waggon had been paid for, which, if he had not been allowed his other charges, would

have made a balance the other way. The jury considered the v;ritten statement and

confession altogether, and discredited the latter, allowing the balance as struck. Held

well. The court said the jury must judge what credit is due to any part of a state-

ment, written or oral. (Turner v. Child, 1 Uev. 133, 134.) The defendant confess-

ed he had committed a homicide by shooting at the vital parts of a negro, declaring at

the time he intended to hit his legs ; but other proof showed him within 10 feet of

the negro when he shot, so that he might have hit his legs if he had chosen. In

trespass by the owner of the negro, held, that the jury might reject the latter part of

the confession and act on the first. (Arthur v. Vv'ells, 2 Rep. Const. Court S. C.

314.)

On a reference to take an account, the defendant claimed to have allowed to him

credits for large disbursements contained in an account produced against him by his

adversary. But the account did not say to whom nor for what the payments were

made, nor did it give particulars of time ; several items were discredited, and one had

been allowed in another and distinct account. Chancellor Kent, on hearing excep-

tions to the master's report, said, " There is no doubt of the general rule, that when

one party exhibits a paper in proof to charge his opponent, his opponent is entitled to

use it in his discharge. But it does not follow that each part is entitled to the same

credit. The charge may he so clear and specific as to be conclusive, while the dis-

charge is so loose and defective as to deserve no credit. We have seen that those

discharges are inaccurate in some instances, that they have no precision or certainty

as to place or oircuaistance, that we have evidence of the allowance of part on other

proof, and of the positive injustice of other parts ; and we are justified and bound,

npon all sound principles, to reject the whole." (Method. P^p. Church et al. v.

Jaques et al., 3 John. Ch. Rep. 115 to 117.)

Though, where a confession or declaration is given in evidence, a court and jury

may, on sufficient ground, believe part and disbelieve another part, yet such parts,

must be distinct and relate to different matters or facts ; as, " I acknowledge that /

borrowed ike money, but I repaid it.'''' Whereas, a negro saying " I was manumitted,"

is a different case. This cannot be used to show that he was once a slave, and re-

jected when invoked to show that he had become free. (Fox v. Lambson, 3 Halst.

255, 6, 7.)
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NOTE 216—p. 341.

The following cases should be compared with what is laid down in the text : that

where a confession refers to a written paper, such confession is not complete, and

cannot be received without proof of the paper. In the first, it was held that the de-

claration of the party referring to books, adopted and made them evidence against him,

as a part of the confession. The action was on notes against A. and others, to fix

them as partners, and the plaintiff proved A.'s declaration denying that he was a

partner, in respect to the notes in question ; but saying he had at one time been

interested, and received a dividend in 1815, when his interest ceased ; that the divi-

dend was entered in the books on that day. The plaintiff then offered the books.

Held admissible, and that A. had made them a part of his confession. The court

said that the part of the declaration denying himself to be a partner might be dis-

believed by the jury on testimony aliunde. Beside, the book might show a connec-

tion of such a nature that, if the plaintiffs had no notice of the dissolution, A.

might still be liable. (Thommon v. Kalbach, 12 Serg. & Rawle, 238 lo 240.)

In the following case the principle in the text was held to mean that the confession

must, in the first instance and on its face, show the reference to be to a writing ; if

not, the party cannot himself explain the reference to mean a writing, and then call

for its production. The plaintiff, claiming premises under M., showed the defendant's

confession that he held under M. by lease, and rested. The defendant proved that

the lease was in writing, and then insisted that the plaintiff should produce it, in order

to show that it had expired. Held, that this lay with the defendant ; and this not be-

ing done, it should be intended from the omission that it had expired. (Jackson, ex

dem. Witherell v. Jones, 9 Cowen's Rep. 182.)

A confession was in one case thus allowed to be connected with a writing by a very

loose and remote implication, to explain the equivocal word gift as used in a confes-

sion. Thus, in detinue for negroes, the plaintiff proved that the defendant said he had

given them to the plaintiff's wife, who was the defendant's daughter. The court al-

lowed the defendant to show that he had made his will (whereby he had given them

to his daughter) on the very day when the declaration was made, in order to explain

what was meant by giving the negroes. (Morisey v. Bunting, 1 Devereux, 3.)

In one case at nisi prius, it was held that where a party referred to a writ in his

confession, by which he partially did away its effect against him, he was yet put to

strict proof of the writ. This was in Grey v. Smith and another, sheriff, (1 Carapb.

Rep. 387.) The plaintiff, to charge the defendants with taking goods, gave in evi-

dence a warrant executed by one of the defendants, the sheriff, to his bailiff, as an

admission that the bailiff acted as his agent. The same warrant recited the writ, and
the defendants claimed that the whole admission must be taken together, and the writ

therefore as proved. But Ld. Ellenborough denied this, and said the defendants

must prove the writ as a part of their justification ; and this although it was con-

tended that the writ itself should be produced by the plaintiff. But the contrary has

been holden, and that, even in false imprisonment, proof of the defendant's admission

that the plaintiff was arrested and handcuffed by his order, but he had a warrant for

this, must be taken together
; and thus would justify him. (Rogers v. Wilson, 1
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Alab. Rep. 407; 409.) And see Shaller v. Brand, 6 Binn. 435, 438 ; Dennis v. Bar-

ber, id. ; Griffith v. Ketchum's adm'rs, id. ; and Doe, ex dem. The Trustees of the

University of N. Car., v. Roe, id.

NOTE 217—p. 346.

The proof of an admission by letter, is, by proving the letter itself the same as any

other instrument in writing. Thus, the defendants in answer to an action against

them for transporting whiskey, produced a letter to them from one of the plaintiffs,

admitting that they had converted a part of the whiskey while on the road to their

own use. The body of the letter was written by one of the defendants himself,

but he proved that the subscription was in the plaintiff's hand writing. The court

below rejected the letter, because there was no subscribing witness ; and it was not

shown that the plaintiff had heard the letter read or its contents explained. But this

was holden erroneous. The court above said a letter must be proved like any paper

contract. The proof of signature was enough in the first instance. If there was

fraud or mistake, it lies with the signer then to correct it. (Holmes et al. v. Ketlin-

ger, 4 Yeates, 532.)

On the trial, the defendant, to show an admission of the plaintiff, offered to prove

the extract of a letter from the plaintiff. The original letter was shown to be lost

;

and the witness would swear that it was the only part of the letter relating to the

matter in controversy. The plaintiff was a merchant, and the matter in dispute was

a mercantile transaction. The court said the plaintiff being a merchant should be

presumed to keep a letter book ; and due notice should have been given to him to pro-

duce it. That would have been the next best evidence. The notice for that purpose

being short, oral evidence could not be given ; and an extract of a letter cannot be

received. The whole must be regularly proved, or no part is evidence. (Dennis v.

Barber, 6 Serg. & Rawle, 420, 425, 6.)

An account book containing entries by A. & B., may go to the jury as evidence

of their being partners. (Champlin ex'r v. Tilley, 3 Day, 303, 307.)

See ante, note 67.

NOTE 218—p. 346.

The rule as established by all the cases, with one exception, is, not that an admis-

sion made during, or in consequence of, a treaty of compromise is inadmissible against

the party ; hut that an offer to do something by way of compromise, as to pay sums

of money, allow certain prices, deliver certain property, or make certain deductions

and the like, shall be excluded. These cannot be called admissions, which can only

be predicated of existing facts ; but are unaccepted propositions to do. They lie in

feasance, and rather negative the present existence of what they offer. They might
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be used, perhaps, as implied admissions, were not this effect taken away by the cir-

cumstance that they are plainly brought forward with the view to a compromise,

and then, in favor of peace and against litigation, they are privileged. Even this

privilege seems to be construed strictly ; for if the proposition is not made expressly

without prejudice, or, at least, if it do not plainly carry on its face the character of a

peace offering, the privilege is gone.

Thus a statement and unqualified admission of an account, on being called on for

a settlement, is admissible. (Hyde v. Stone, 7 Wend. 354.) And again, after an

action of assumpsit upon a charter party was commenced, the defendants offered a

specific sum to the plaintiffs, and a friend of the plaintiffs went to the defendants and

advised them to increase their offer, which the defendants refused, saying, " We shall

lose enough by the charter party as it is." The witness added that nothing was

said about this communication being without prejudice ; but an objection was made

that, as the transaction appeared to have been a negotiation for a compromise, it must

be understood to be without prejudice. Lord Tenterden received the evidence as

prima facie proof of liability, because it icas not said to be loithout prejudice ; and an

offer of compromise may very well be made without any restriction as to confidence.

(Wallace v. Small, 1 Mood. & Malk. 446.) Similar evidence was admitted in Watts

V. Lawson, (1 Mood. & Malk. 447, note.) which was case for a newspaper libel. The

attorneys met for the purpose of adjusting a recantmg article, and agreed on one to

be inserted in the defendant's newspaper, which was not done. This was allowed aa

evidence for the plaintiff in aggravation of damages.

In general, however, both in England and America, the nature of the negotia-

tion has been looked to ; and that the ofier was intended to be without prejudice,

has been inferred from its being plainly an offer with a view to compromise. As

observed by a learned judge, (Mills J.) " Offers of sums, prices or payments made

during an attempt to compromise, are not admissible, if not accepted." Other-

wise, as to the existence of a fact ; e. g. in slander, the plaintiff's admission of the

fact that the defendant had not originated, but only repeated the slander. (Evans

V. Smith, 5 Monroe, 363, 4.) And it was lately made a question in England, whe-

ther an agreement by the defendant in respect to a pending suit, to pay the claim

of the plaintiffs, with part of the costs, and actually paying the claim, but omitting to

pay the costs, was in nature of a compromise, and therefore inadmissible as evidence

against the defendant. Bayley, J. thought it should have been left to the jury to

say whether what passed was an offer to purchase peace, or the admission of a ge-

neral liability. Holroyd, J. said the agreement was with a view to compromise, and

he considered it inadmissible for that reason. But a nonsuit was ordered on other

grounds ; the other judges omitting to express themselves as to the effect of the ne-

gotiation for a compromise. (Lofts v. Hudson, 2 Mann. & Ryl. 481, 483, 4.) The
most, ifnot all of the American cases have, like a large majority of the English, gone

on the intrinsic character of the transaction, without requiring an express declara-

tion that the communications should be without prejudice. This will be seen, among

other distinctions, by the cases which we now come to state.

In trespass, the defendant offered in support of a motion for a new trial, a paper

containing an offer by the plaintiff, before suit brought, to accept a certain sum as his

damages, which was not acceded to by the defendant. The court said this would

not be evidence, even at the trial. (Herr v. Slough, 2 Browne's Rep. Ill, 112, and
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note (b.) In a penal action, the plaintiff offered to show that the defendant had

sought to have a compromise proposed. Tliis was rejected, as not being competent

to prove guilt. (Slocum v. Perkins, 3 Serg. & Rawle, 295.) A surety, being dis-

charged by the conduct of the creditor, offered to take a loan of money of the credi-

tor, and secure him on his estate, and also for the sum yet due from his principal,

from which he was discharged in equity. But the proposition was not accepted by
the creditor. On bill filed, the proposition being urged against him, the court denied

it any weight, saying it was a rejected proposal for compromise, wliich is never re-

ceived as evidence. (Baird v. Rice, 1 Call, 18, 26.) The defendant wrote a letter

to the plaintiff, offering to give up certain property ; but the proposition was not ac-

cepted. On a bill filed in respect to that property, the court held that the letter

tending to a compromise, it was inadmissible as establishing any claim to the pro-

perty. (Williams v. Price, 5 Munf 507, 510, 538.) A proposition to give the plain-

tiff 25 dollars to settle his demand, was held inadmissible, even to take a case out of

the statute of limitations ; the court say, because it was a mere peace offering. (Lau-

rence V. Hopkins, 13 John. Rep. 288.) It was held that after 20 years adverse pos-

session, this giving a title, the defendant's offer to purchase of the plaintiff was inad-

missible as affecting his title ; but this would rather seem to go on the statute of

frauds. (Smith v. Morrow, 5 Litt. Rep. 217, 220.) The defendant offered a Avrit-

ten statement of the contract, which the plaintiff admitted, for the purpose of having

it go to arbitrators then about to be chosen by the parties ; but refused to sign, lest it

should be evidence against him. The arbitration having fallen through, held not

admissible agamst the plaintiff. (Wilson's adm'r v. Hines, 1 Alab. Rep. 255. Post,

note 220, S. C.)

The supreme court ofthe state ofNew-York has gone farthest in excluding admis-

sions made during a negotiation for compromise. Thus, at the trial, the plaintiff of-

fered his attorney as a witness. To exclude him as incompetent on the ground of

iuterest. the defendant proved that he sent to the plaintiff to learn on what terms he

would settle the suit. The plaintiff said he could not propose terms without

seeing his attorney, who was interested, as owning part of the demand. Held

inadmissible, as being drawn out by an offer to compromise. (Williams v.

Thorp, 8 Cowen, 201.) This exclusion of an mdependent fact disconnected with,

and not necessarily making any part of a proposition to compromise, is contrary

to the whole current of English and American authorities. It seems not sus-

tainable upon Turner v. Railton, (2 Esp. Rep. 474.) or Walridge v. Kennison,

(1 id. 143,) cited and mainly relied upon by the learned judge who delivered the

opinion of the court ; though the dictum of Lord Kenyon in the latter cause is cer-

tainly broad enough for the purpose. This dictum might have been a better ground

of reliance, however, were it not fearfully shaken by the very decision which fol-

lowed in the same cause ; and utterly overthrown by the subsequent decision of the

same learned judge in Turner v. Railton. These two English cases go with the

others cited by our author ; and the same thing had been before held by several

learned judges in New-York, and by the court of errors itself in that state. Thus,

in an action for a breach of marriage promise, the defendant sent a witness to com-

promise with the plaintiff; and in the course of authorizing the negotiation, admitted

the promise of marriage to the witness, his agent. Held, that the plaintiff might

show this ; and per Thompson, Ch. J. " The communication made between the parties

Vol. I. 45
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at the time of an attempted compromise, are alone privileged. The witness was not

an authorized agent for both parties ; and there has been an admission of a fact inde-

pendent of the compromise." (Mount v. Bogert, Anth. N. P. Rep. 190. 3 C. H.

Rec. 193, S. C.) It was remarked in the court of errors by a Senator, " 1 am not

prepared to admit that what a party may state as a fact, though the statement may be

made in the course of negotiation for a compromise, or may be connected with an offer

to purchase peace, will not be as binding as if the fact had been disclosed in any other

wav. If a man says to me, ' I do not admit that I owe you any thing ; but rather than

be sued, I will give you a hundred dollars,' it vvould be most unjust to suffer me to avail

myself of this offer, to recover against him. But if one tells me, ' I justly owe you a

hundred dollars, and will give you fifty if you will give up your debt,' I apprehend

there is no rule of law so absurd and unjust as to prevent my availing myself of my
debtor's confession, because he connected with it an offer of compromise." (Murray

V. Coster, 4 Cowen's Rep. 635, per Golden, senator.) In this case, it was held that

an answer in chancery admitting the debt, but insisting on the statute of limitations,

did not come within the rule which excludes offers of compromise ; and that, accom-

panying a plea of the statute or standing alone, it is unavailable as destroying its own

professed object. (20 John. Rep. 576. S. C. 4 Cowen, supra.) The case as presented

in the 20 Johnson, certainly goes farther, and seems to decide most plainly that an

admission of a fact, though made in the course of a negotiation for a compromise, is

receivable. The bill was to recover the plaintiff '.s share of the proceeds of goods sold

by the defendants, being in nature of an action for money had and received, wherein

the defendants may have a right to, and in this case did attempt to set up the stutate

•of limitations. But it appeared by their answer that they had, in order to avoid liti-

gation, offered to pay the plaintiffs their share without interest ; but reserved the right

to plead the statute, if the offer was refused, and insisted they were discharged by

lapse of time. Held, "that this was such an acknoivledgment and admission of the

debt as defeated the operation of the statute." (20 John. Rep. 576.) Such is the

marginal note ; and that such is a correct abstract will be seen by consulting the opin-

ion of Spencer, Ch. J. at pp. 5S6 to 590.) Here, then, is an ad7nission made avow-

edly and expressly with a view to compromise, to prevent litigation, and as a peace ad-

mission, though not a peace offer or proposition ; and it was held receivable, and not

privileged because it was an admission of a fact. We shall now see, by a brief ab-

stract of the other American cases, and comparing them with the English, as present-

ed in the text, that the distinction established in Murray and Coster is sustained by all,

with the single exception of Williams and Thorp, supra.

In an action on an agreement for the defendants with the plaintiffs, to make a draw

bridge, the plaintiffs offered to show that one of the defendants admitted to one of the

directors of the plaintiffs, that the draw was not made pursuant to the contract ; and

in the same conversation it appeared the defendant had asked for terms of compromise.

The admission being therefore rejected, on motion for a new trial, Hosmer, Ch. J.

said, "The law on this subject has been often misconceived; and it is time that it

should be firmly established. It is never the intendment of the law to shut out the

truth ; but to repel any inference which may arise from a proposition made, not with

design to admit the existence of a fact, but merely to buy one's peace. If an admis-

sion, however, is made because it is afact, the evidence to prove it is competent, what-

ever motive may have prompted to the declaration. In illustration of this remark, it
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may be observed, that if A. ofFerto B. £10, in satisfaction of his claim of £100, merely

to prevent a suit, or purchase tranquillity, this implies no admission that any sum is

due ; and therefore, testimony to prove the fact must be rejected, because it evinces

nothing concerning the merits of the controversy. But if A. admit a particular item

in an account, or any other fact meaning to make the admission as being true, this is

good evidence, although the object of the conversation was to compromise an existing

controversy. The question to be considered is, what was the view and intention of the

party in making the admission ; whether it was to concede a fact hypothetically, in or-

der to effect a settlement, or declare a fact really to exist. There is no point of honor,

guarded by the court, nor exclusion of evidence, lest it should deter from a free conver-

sation. But testimony of admissions or declarations, taking facts for granted, not

because they are true, but because good policy constrains the temporary yielding

of them to effectuate a greater good, is not admissible ; truth being the object of

evidence." (Hartford Bridge Company v. Granger and others, 4 Conn. Rep. 142.)

So in a suit to charge the defendant with the maintenance of a bastard child, it was

offered to show that on the mother charging him with being the father, he told her

that if she would not sue him, but keep the matter secret, he would give her some

money, &c. held admissible, within the case in 4 Conn. Rep. 142. (Fuller v. The

Town of Hampton, 5 Conn. Rep. 416. Yid. p, 426.) So in an action on a promise

by the defendants (attorneys) to indemnify the plaintiff against arresting L., who

had recovered against him for false imprisonment in making the arrest, which suit

was defended by the defendants as attorneys, the plaintiff offered to show that, while

he and the defendants were together trying to effect a compromise, one of the

defendants told him that he had charged him nothing for defending the suit brought

by L. This was offered as a ground of inference that the defendant was a joint

promissor to indemnify. The evidence was held admissible, as tending to the ad-

mission of a fact, or item, independent of an offer of compromise. (Marsh v. Gold,

2 Pick. 285, 290.) So in an action for money had and received, it was offered to

show that the defendant gave B., who applied to him in behalf of one of his creditors,

between whom and the defendant a compromise was pending, a memorandum of

the money due to the plaintiff; but it was to be confidential, and not to be shown

to the creditors. It was objected that here was a compromise pending. The
court disallowed the objection. They said the rule is, that an offer to pay a sum
of money to compromise a pending controversy is inadmissible; but this is confined

to the mere offer of compromise. Any independent facts admitted during the treaty

of compromise may be given in evidence as confessions. (Gerrish, administrator v.

Sweetser, 4 Pick. 374, 377.) Again, " Ellenj opposed the introduction of testimony

to prove admissions made while a compromise was in contemplation. Livingston

contra. ' Proposals made while a compromise is on the carpel, do not bind ; but

conversations in which a fact is disclosed, may be admitted to prove it.' Of this

opinion was the court." (Delogny v. Rentoul, 2 Mart. Lou. Rep. 175.) Again,
the plaintiffs claimed that the defendant had bound himself by his agent, Davis,

to convey to the plaintiffs' ancestor the legal title of certain land ; and the defendant
proposed terms of compromise not complied with ; but in the same proposition ad-

mitted that Davis was his agent. Though this was the only evidence of the agency,
yet the court received it, saying it was the admission of a fact no way connected
with a mere offer of compromise, nor necessary to a compromise. (Church y.j
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Steele's heirs, 1 Marsh. Ky. Rep. 328.) So in crim. con., the defendant, with a view

to compromise, admitted to the plaintiff that he had been guilty of the imputed inti-

macy with his wife, and offered to take and bring up one of his children. Held, that

intimacy was an independent fact, and might be given in evidence against him ; that

the offer, had it stood alone, would not be so ; but following as it did the first admis-

sion, and appearing to be grounded on it as a consequence, the whole was receivable

as a connected admission of the fact. It was like an express admission that $20 are

due, and an offer to pay that sum, (Sanborn v. Neilson, 3 N. H. Rep. 501. 508. 9.)

NOTE 219—p. 348.

See Lofts v. Hudson, stated ante, note 218, and reported 2 Mann. & Ryl. 481.

NOTE 220—p. 348

An abstract of facts furnished to be used before an arbitrator, is not within the rule

excluding offers made with a view to compromise. (Doe, ex dem. Lloyd, v. Evans.

3 Carr. & Payne, 219.) And per Vaughan, B. " I think that if an admission is

made when a cause is before an arbitrator, it is not more privileged than a similar ad-

mission would be if there were a cause in court. An arbitration room is any thing

but a forum of confession ; and the whole difference between that and a court of

justice is, that it is a tribunal chosen by the parties themselves ; but still a matter

comes as adversely before an arbitrator, as before any other tribunal." Otherwise

where the offer is made to admit facts with the view to an arbitration, which falls

through, the offer being accompanied with a refusal to sign a written statement of

the facts, for fear it might be used as evidence. (Wilson's Adm'r v. Hines, 1 Alab,

Rep. 255, stated ante, note 218.)

NOTE 221—p. 350.

See Robetaille's cases, stated in a subsequent note. So where a witness answers

questions upon a legal investigation before the House of Commons, tendmg to crimi-

nate himself, and to which he might have demurred, his answers may be used against

him as admissions upon liis own trial, for the crime which they tend to prove. (Rex
V. Merceron, Cor. Abbott, J., 2 Stark. Rep. 366.) In Rex v. Gilham, Ry. & Mo,
Cr. Cas. 203, on Rex v. Merceron being cited, Lord Tenterden said, " I think there

must be some mistake in that case ; the evidence must have been given without

oath, and before a committee of inquiry, where the witness would not be bound to

answer." So on a trial, (4 Stark. Ev. 39,) the examination of one as a witness on

oath, is evidence against liim in another cause.* (Benedict, Adm'r, &c. v. Nichols, 1
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Root, 434.) So what he confessed in a criminal prosecution against him. (Eno v.

Brown, id. 528.) So penitential confessions voluntarily made to members of the

same church, in a course of discipline. (Commonwealth v. Drake, 15 Mass. Rep.

161.) So a confession in respect to an indictment, is evidence against him in a civil

cause. (Eno v. Brown, 1 Root, 528.) So what the plaintiff' confessed, on a hearing

before commissioners to examine the claims against an estate represented insolvent.

(Fitch V. Hyde, Kirby, 258, 9.) So what the party admitted before the justice,

may be proved on the trial upon appeal. (Reed v. Rocap, 4 Halst. 346, 352.) So

what he admitted before arbitrators, may be received against him on trial. (Doe,

ex dem. Lloyd, v. Evans, 3 Carr. & Payne, 219, stated post.) So B.'s deposition,

on examination upon oath before a magistrate, against A., to prove a forgery, was

held admissible against B.,'on trial of a charge of the same forgery upon him. (Rex

V. Haworth, 4 Carr. & Payne, 254.) So examinations of parties before commis-

sioners of bankrupt, are evidence in actions against them by the assignees, unless

such examinations were obtained by imposition, or under duress. (Robson v. Alex-

ander, 1 Moor. & Payne, 448 ;) and vide Tucker v. Barrow, 1 Mann. & Ryl.

518.)

In certain cases in New York, the statute compels witnesses to give evidence tend-

ing to criminate themselves ; but it disallows what they say, as after evidence against

them. Among these cases, are the testimony of attorneys, solicitors and counsel, as

to the illegal purchase by them of a chose in action, for the purpose of prosecution.

(2 R. S. 289.) So of persons other than the parties prosecuted under the gaming

statutes. (1 R. S. 663, § 18.)

NOTE 222—p. 350.

The mere admission of a debt shall not charge the defendant with the whole of

the plaintiff's demand; but he must prove the amount, (duarle's Adm'rs v. Little-

page, 2 Hen. & Munf 401.) Such an admission will not authorize a jury to find

any particular sum. (Douglass v. Davie, 2 M'Cord, 218.) Not even nominal dama-

ges, on a count upon an account stated. (Bernasconi v. Anderson, 1 Mood. & Malk.

183.) And where the defendant, on being arrested, said the debt due the plaintifi'

was just, and he would pay it ; and the jury, on proving this, found for the plaintiff

the amount sworn to in the plaintiff's affidavit to hold the defendant to bail, which

affidavit was attached to the writ ; the court set the verdict aside, saying the confes-

sion was not sufficiently definite to warrant the finding. (Harrison v. M'Kinney, 2

Bay, 412.) But the confession of a debt is always considered the best of evidence,

so far as it goes. ( Hendrickson, Adm'r, v. Miller, 1 Rep. Const. Ct. 296.) And a

letter to a creditor, " that four bales of cotton will pay the amount," was held to

admit a debt to the value of such bales. (Douglass v. Davie, 2 M'Cord, 218.)

Again, in assumpsit for goods sold, a witness for the plaintiff stated, that he called

upon the defendant to execute a bond to the plaintiff for £126. The defendant

replied that he expected to receive money for land which he had sold, in about six

weeks, when he would go down to the plaintiff and settle the account with liim, and

pay it off. The witness beheved that he showed the defendant the account, (but of
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this he was not certain,) and that the defendant did not then examine the account,

(which was composed of a large number of items,) but made no exceptions to it.

On demurrer to tliis evidence, the Superior Court gave judgment for the defendant

;

but on appeal, this judgment was reversed ; the Court of Appeals holding the

evidence sufficient to sustain the action. (Dunbar v. Beale, 5 Munf. 24.)

NOTE 223—p. 354.

The cases cited by our author to illustrate the doctrine of implied or virtual admis-

sions, are, 1. That a bankrupt contesting part of the items of a long account before the

commissioners, which contested items are ticked off and a balance struck, may be used

as an admission against him of the balance, (2 Maul. & Sel. 265 ;) that if a candidate

use hustings erected by the returning officer, a promise on the candidate's part will be

inferred, to contribute to the expense of erecting them, (1 Campb. 218 ;) that a landlord

by receiving rent waives the forfeiture of his lease, (3 Taunt. 77 ;) that the defendant's

catalogue of sales as " the property of D.,"' (the plaintiff's assignor) " a bankrupt," ad-

mitted his bankruptcy, (1 Esp. Rep. 340, 1, cited 16 East, 193,) and that a landlord

standing by without objection, and seeing his tenant make alterations beyond his right,

is evidence that the landlord means to be bound by his tenant's acts. (1 Esp. Rep. 364.)

The object of this note shall be to inquire what amounts to an admission. The

doctrine under this head most familiar with the legal profession is, that " What is

asserted in the presence of a party to a suit, and not contradicted by him, is received

as evidence against him, on the ground that his silence is an implied admission of the

truth of what was said." (Per Buchanan, J. in Batturs v. Sellers, 5 Har. & John.

119.) Thus a cash account shown to the defendant, and not objected to by him, was

held sufficient evidence of his admission to go to the jury. (Coe v. Ilutton, 1 Serg. &
Rawle, 398.) Again, on motion for a new trial, the court say, by Cheves, J. "In this

case, it was averred by the plaintiff repeatedly, in the hearing of the defendant, and in

conversations addressed particularly to him, that he had received money belonging to

the intestate, to the amount of 2000 dollars ; and he did not contradict it. If there had

been no other evidence in the cause, if the question had been fairly submitted to the

jury, (and on that head there is no complaint,) I should have been at a loss to say on

what ground the verdict should have been set aside. If it had been for two thousand

dollars, I cannot say it ought to have been set aside. I readily admit such testimony

may be equivocal, and should sometimes be received on the trial with cautious and re-

luctant credence ; but at other times it will be acknowledged to be perfectly satisfacto-

ry. The discrimination can seldom be made but at the trial." (Hendrickson, adm'r,

V. Miller, 1 Rep. Const. Court, 296.) The defendants bid off a bale of broadcloth;

and the auctioneers made out and delivered a bill of parcels to them. Held that stand-

ing by in silence and seeing their names placed in the bill as purchasers, was an assent

that the auctioneers had authority to place it there, which made out a good note in

writing, within the statute of frauds. (Batturs v. Sellers, 5 Har. & John. 117, 119.)

Again, that a purchaser paid £50 to the seller, saying, " this is the amount of T. tract ;

it is mine now," is evidence of payment in full ; that not being contradicted. (Vincent
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V. HufF's lessee, 8 Serg. & Rawle, 381, 389.) And so if spoken to another in so loud

a voice as to make it quite certain that the receiver heard what was said, (id.) So a

man being called bv and answering to a certain name, or pleading to an indictment by

a certain name, is evidence against him that the name pronounced is his true name.

(State V. Rawls, 2 Nott & M'Cord, 381.) The plaintiff was present on application by

the defendant to a judge at chambers, to be discharged on common bail. A witness

was sworn, who died ; and what he said was proposed to be proved on the trial of the

same cause, the plaintiff not denying at the hearing what the witness swore. The

court received it as they would any other statement in the party's presence, not deni-

ed ; saying the maxim, qui tacet consentire videtur, applied. (Jackson v. Winchester,

2 Yeates, 529.) Quere. See Rex v. Appleby, and Melen v. AndrewS; infra, contra, and

see also Hovey v. Hovey, and Martin v. Root, infra. A physician's bill for attending

a sick seaman was presented to the master of the ship, who made no objection to it.

This was held evidence against the master in an action to recover on the bill. (M'-

Bride's ex'x v. Watts, 1 M'Cord, 384.) So where one asserted the terms of a contract

between him and A., to the latter, who did not contradict them; held proof of the

terms as asserted; (Wells v. Drayton, 1 Rep. Const. Court, 111 ;) and the jury de-

parting from this proof in the absence of any thing to contradict it, a new trial was

granted, (id.)

The following cases will show the qualifications under which conversations of this

kind are to be received.

In ejectment, the plaintiff offered to show that the defendant was along as chain

bearer for a jury of view between other parties, who held a conversation in his pres-

ence relative to the locality of the tract now claimed by him. Held inadmissible.

The court say there is no evidence that he stood so near as of necessity to hear the

conversation. He was employed in a business which required all his attention. The

reason why this species of evidence is given, is because the party, by his silence, is

supposed to acquiesce. Qui tacet consentire videtur. That presupposes a proposi-

tion made to him which he is bound either to deny or admit. Such evidence ought

never to be received unless it be of direct declarations which naturally call for con-

tradiction ; Some assertion made to a man with respect to his right, which by his si-

lence he acquiesces in. (Moore v. Smith, 14 Serg. & Rawle, 388, 393.) So on the

question whether the defendant had notice of the plaintiff's claim to the land in dis-

pute, the defendant proved that he denied notice to the plaintiff; who did not say he

had any, but talked of quieting the dispute. The court said this should not be re-

ceived as evidence that the defendant had not notice ; as the plainliff being desirous

to quiet the dispute, would in all probability avoid contradiction and irritating lan-

guage. (Rochester v. Anderson, Litt. Sel. Cas. 143, 145.) The prisoner did not

contradict a statement made by the solicitor for the prosecution, before the examining

magistrate, and it was sought to be given in evidence on that ground as an admission

of the prisoner. But the witness called to prove the statement saying he believed it

was taken down in writing, it was not received. (Rex v. Hollingshead, 4 Carr. &
Payne, 242.) On this case, the learned reporters suggest that the testimony would

not be admissible in any form, merely because not contradicted by the prisoner, no in-

ference arising from his silence under the circumstances ; and they rely on Rex v.

Appleby, 3 Stark. N. P. Cas. 33, and Melen v. Andrews, 1 Mood. & Malk, 336.

The first was where A. & B. being charged with a joint felony before a magistrate,
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A., on his examination before the magistrate, confessed in B.'s presence and hearing-

that the felony was joint by them, which B. did not contradict
; yet, held not admissi-

ble against B. ; and in the latter, a deposition taken before a magistrate on a charo-e

against A., where A. cross-examined the witness, but did not contradict what he said,

was denied in evidence against A. See also Hovey v. Hovey, and Martin v. Root,

infra. In trover for a negro boy, the plaintiff offered to show that the defendant be-

ing applied to, to exchange the boy, said that the boy belonged to the plaintiff, and ad-

vised him to apply to the plaintiff, which he did ; and the plaintiff replied that he

would not make the exchange, " that it would not suit him to exchange the hoy for a

man.''' The court rejected this response as inadmissible; for it could not add to the

admission of the defendant, and so was not material ; and beside, it would be allowing

the plaintiff to manufacture testimony for himself. (Talbot v. Talbot's Rep's, 2 J. J.

Marsh. 4, 5.)

In an action for an assault, what was said by the magistrate to the plaintiff, at a

previous investigation of the circumstances before him, is not admissible for the de-

fendant, unless the plaintiff replied ; and per Best, Ch. J. on the question as to what

the magistrate said being proposed: "A man may say, 'This is impertinent in

you. I will not answer your question.' You are driving at the opinion of tlie

magistrate, whereas it is for the jury to form their opinion." (Child v. Grace, 2 Carr.

& Payne, 193.)

If it be doubtful whether the party heard or understood the proposition to which his

silent assent is claimed, the jury may determine this. Thus, where on a trial for an

assault and battery on F., a female, it appeared that she had in the same room with

the defendant, stated her case sufficiently loud for any one there to hear it, and ap-

pealed to a third person for its correctness, who said it was correct ; and the defend-

ant being considerably intoxicated, said nothing to the statement ; held it was right to

receive this in evidence against the defendant, putting it to the jury whether he heard

and assented to what F. stated. (State v. Perkins, 3 Hawks, 377.)

Another fruitful ground of implied admission is, the receiving an account current of

dealings between the parties, and suffering it to lie without objection. The doctrine

of this and the like cases may be gathered from the authorities which follow.

Per Ld. Hutchins : "Amongst merchants, it is looked upon as the allowance of an

account current, if the merchant that receives it does not object against it in a second

or third post." (Sherman v. Sherman, 2 Vern. 276.) Again, "There is no absolute

necessity that an account should be signed by the parties w-ho have mutual dealings,

to make it a stated account. Even where there are transactions, suppose between a

merchant in England and a merchant beyond sea, and an account is transmitted here

from a person who is abroad, it is not the signing which will make it a stated account

;

but the person to whom it is sent keeping it by him for any length of time, without

making any objection, shall bind him, and prevent his entering into an open account

afterwards." (Per Ld. Hardwicke, in Willis v. Jernegan, 2 Atk. 252.) Again, "If

one merchant send an account current to another in a different country, on which a

balance is made due to himself, the other keeps it by him about two years without ob-

jection, the rule of this court and of merchants is, that it is considered as a stated ac-

count." (Per Ld. Hardwicke, in Tickel v. Short, 2 Yes. sen. 239.) " It has been

often held that if a party receives a stated account from abroad and keeps it by him

for any length of time, (one case says two years,) without objection, he shall be bound



Ch. 7.] By Parties io the Suit. 361

by it." (Per Kent, Ch. in Murray v. Toland, 3 John. Ch. Rep. 575.) " When one
merchant sends an account current to another residing in a different country, between
whonri there are mutual dealings, and he keeps it two years without making any ob-
jections, it shall be deemed a stated account ; and his silence and acquiescence shall

bind him, at least so far as to cast the onus prohandi on him." (Freeland v. Heron
7 Cranch's Rep. 147, 151, per cur. by Duvall, J.) Tn an action in behalf of the con-
signor against the consignee, evidence was given that an invoice accompanied the

goods and remained many years without any objection being made by the latter; and
Washington, J. held this to be evidence that all the articles had been received by the

consignee
;
there being no proof to the contrary. (Field's assignees v. Moulson, 2

Wash. C. C. Rep. 155.) In assumpsit, the question was whether the defendants

were dormant partners of B. & A. To prove this, the plaintiffs offered the accounts
of B. & A., rendered by them to the defendants, of joint purchases of goods. These
accounts having been retained by the defendants without objection, the court held

them admissible. (Corps v. Robinson et al., 2 Wash. C. C. Rep. 388.)

But this doctrine seems not in practice to have been received with regard to state-

ments in writing, other than accounts, nor in any other than mercantile dealings. Ac-
cordingly, in assumpsit for money had and received, the plaintiff called for a letter

written by him to the defendant, and offered it in evidence. He said certain things

were stated in it which the defendant might deny by answering it ; and submitted that

it was evidence, the same as what might be said in his presence and not contradicted.

But per Ld. Tenterden, C. J., "I am slow to admit that. What is said to a man be-

fore his face, he is in some degree called on to contradict, if he does not acquiesce ia

it ; but the not answering a letter is quite different ; and it is too much to say that a

man by not answering a letter at all events, admits the truth of the statements that the

letter contains. I am of opinion that this letter cannot be read. You may have that

single line read in which the plaintiff makes a demand of a certain amount ; but not

any other part which states any supposed fact or facts." (Fairlie v. Denton, 3 Carr.

& Payne, 103. Anthoine v. Coit, 2 Hall's Rep. N. Y. S. C. 40, stated ante, note

213, S. P.) Again, the plaintiffs gave in evidence against the defendant their written

statement before the N. Y. Chamber of Commerce, in order to show that the defend-

ant's answer contained an implied admission of their charge. This was on a submis-

sion of their dispute to the chamber, whose practice was that the party's answer should

not be required until after he had seen the claim of his adversary. But held inadmis-

sible, because no direct proof was given that he had seen the charge. (La Farge et

al. V. Kneeland, 7 Cowen's Rep. 456, 459.) Nor, semble, would it then be admissible

except to explain the answer, (id.)

It is scarcely necessary to observe, that where the party himself furnishes an ac-

count making against him, it is very satisfactory evidence as an admission. Such ac-

count is an express admission, if signed ; and where it was not signed, yet being

proved to be in the defendant's hand writing, it was allowed to go to the jury against

him. (Jessup v. Cook. 1 Coxe, 434.) So any paper written by a party is evidence

against him, though it be signed by a third person. Best, C. J. said he would receive

it as what the party writing it had said. The effect was another thing. (Alexander

V. Brown, 1 Carr. & Payne, 288.)

The admission of the party is often implied from the state of the pleadings in the

Vol. 1. 46
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cause, as we shall see more at large in the next note, 225, and when we conae to treat

of the rule that the substance of the issue must be proved, which are the more proper

places for considering the effect of the pleadings in working a confession or denial.

In one case this was carried so far, that going to trial without a rejoinder was con-

strued into an absolute admission of the facts set out in the replication ; and a verdict

for the defendant was set aside on this ground, though the attention of neither judge

nor jury was called to the omission upon the trial. (Porter's adm'rs v. Kennt, 1 M'-

Cord, 205.)

But a demurrer or plea to a bill in equity does not so admit the facts charged in it,

as to be evidence against the defendant in a future action, even between the same par-

ties, for the party may still answer ; and the plea merely declines to answer. (Tomp-

kins V. Ashby, 1 Mood. & Malk. 32, 3.)

The admission of the party is often implied from his acts, or those of his attorney

or counsel in the cause, before, or in preparing for the trial, or from his or their con-

duct and management upon the trial.

Thus, in an action for money paid in defending a suit at the defendant's request,

averring a judgment recovered against the plaintiff of £42, a ca. sa., imprisonment

and payment thereon, the plaintiff failed to prove any of the facts beyond the recovery

of the judgment. But the defendant having taken out a summons to be permitted to

pay the above sum in discharge of the suit, this was held an admission which dispens-

ed with further proof. (Williamson v. Henley, 6 Bing. 229.) The defendant offered

the plaintiffs, claiming as assignees of a bankrupt, a debt against the defendant, to ad-

rait on the trial every fact except the merits, saying all he wished to try was whether

he was liable on his undertaking, to which the plaintiffs acceded, and according to a

farther stipulation between the parties, forbore as a consideration to hold the defendant

to bail. Held, that he could not, on trial, dispute the formal facts necessary to show

the plaintiffs to be regular assignees. (Davies v. Burton, 4 Carr. & Payne, 166.)

An admission by the defendant's attorney, that the person of whom the plaintiffs

claimed to be assignees, had been duly declared bankrupt, precludes any call for the

proceedings under the commission, with a view to show that such person had not com-

mitted an act of bankruptcy. (Perring v. Tucker, 3 Moor. & Payne, 557.) A bill of

particulars, delivered under a judge's order, is an admission, and the defendant was

allowed to use it as such, and adopt a credit therein as proof of part payment. (Ry-

mer v. Cook, 1 Mood. & Malk. 86, 7, note.) But see Britingham v. Stevens, 1

Hall's Rep. N. Y. S. C. 379, contra. In an action against the acceptor of a bill of

exchange, where the defendant's attorney had given notice to the plaintiff to produce

all papers relating to the bill in question, (describing it,) " which said bill was accepted

by the said defendant," held that such notice was prima facie evidence of the defend-

ant's acceptance. (Holt v. Squire, Ry. & Mood. N. P. Rep. 282.)

But one party cannot use, as evidence, his own deposition in another action, though

it was taken at the request of the other party in this action ; for it cannot be inferred

from his procuring the deposition, that he admits the statement it contained, though it

was intended to be used, and was filed by the other party in the former suit. (Hovey

V. Hovey, 9 Mass. Rep. 216 ) Nor would it be evidence as an admission against

him, though he had used it in the other suit. (Martin v. Root, 17 Mass. Rep. 222,

224, 227.) See also Rex v. Appleby and Melen v. Andrews, supra, and post, of text.
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On a former trial of this cause, the defendant gave in evidence a letter from the

agent of the lessor of the plaintiff which contained facts, the legal effect of which were

against the defendant. On a new trial, the plaintiff offered this letter as evidence, but

the defendant objected. The court held, that an offer of the letter on the former trial

was an admission of the facts contained in it, and received it on this ground. (M'-

Clay's lessee v. Work, 10 Serg. & Rawle, 194.) So, where a hook of field notes had

at three several trials of the same cause in the same court, been given in evidence by

the plaintiff as the book of G., without objection by the defendant that it was not G's

book ; but other grounds were taken against its admission. On its being offered by

the plaintiff upon a fourth trial, the defendant objected that it should first be proved to

be G.'s book. Held unnecessary, as the case came within the rule of practice, that

what is not denied is admitted, and to specit'y some objections to evidence, waives all

other objections not mentioned, (linger v. Wiggins, 1 Rawle, 231, 235.) So, where

the plaintiff claimed under and gave proof of title in C, the defendant insisted that the

proof was not sufficient for that purpose ; but then himself gave in evidence an act

of attainder against C, by which he contended C. was divested of his title. Held,

this was an admission that C. had a valid title, and the force of the attainder being

afterwards done away, the plaintiff's title was complete. (Jackson, ex dem. Swart-

wout, v. Cole, 4 Cowen's Rep. 587.) Again ; in ejectment, the defendant at the trial

claimed title by a mortgage of the locus in quo, executed by one G., under whom the

plaintiff also claimed. Held, that by the claim under the mortgage, the defendant

admitted title at the date of the mortgage. (Jackson, ex dem. Hills, v. Tuttle, 9

Cowen's Rep. 233.) So, in ejectment, the plaintiff, in deducing his own title, produ-

ced a deed reciting a judgment, in virtue of which the defendant had a good defence,

and it was held an admission of that judgment, so that the defendant need not produce

the record. (Garner's lessee v. Johnston, Peck, 24, 26.)

But calling on the trial for the defendant's account, for the purpose of proving it

incorrect, and reading it to the jury with that view, is no admission of its correctness.

(Gracy v. Bailee, 16 Serg. & Rawle, 126.)

After the trial, the case prepared as the ground of motion for a new trial, or the bill

of exceptions for a writ of error, are not evidence, it would seem, even on an after

trial of the same cause in which they are prepared, much less of another cause, (El-

ting v. Scott, 2 John. Rep. 157, 162 ; Harrison's devisees v. Baker, 5 Litt. 250, 252,

4 ; Bailor v. Smithers, 1 Monroe, 6, 7 ;) though held, the latter may be used to dis-

credit a witness on the second trial of the same cause. (Bailor v. Smithers, 1 Mon-

roe, 6, 7.)

It remains to state some other acts and declarations which have been considered

as confessions, or equivalent to confessions, and some to which this character has

been denied.

Ih a cause by Smith, plaintiff, against Middleton and others, Middleton caused a

plot or survey of the land in question to be made and returned favorable to the land

claim of one Reeves. The latter brought an action of trespass quare clausum fregit

against Middleton, and was allowed to give the plot in evidence as an admission of

Middleton. (Reeves v. Middleton, 2 Har. & M'Hen. 414.) So, in an action against

a sheriflf for taking insufficient sureties in a replevin bond, held, that his having assign-

ed it to the plaintiff, dispensed with proof of its execution. (Edwatds v. Etherington,

Ry. & Mood. N. P. Rep. 268.) A petition of the corporate stockholders for a statute
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appointing commissioners, is evidence of their assent to the statute. (Com. of the

Farm. & Mech. Bank of Shelbyville v. Jarvis, 1 Monroe, 4.) And, semble, the bond

of a guardian given to his ward, on his coming of age, is evidence as a confession of

what is due on the former bond given by the guardian, with sureties. (Hamlin's

adm'r v. Atkinson, 6 Rand. 574.) Answers to lost interrogatories, in a bill or other-

wise, may be read against the party as admissions, i. e. as something said or written

by him, though by the loss, some part of the answer may be unintelligible. (Rowe v.

Brenton, 3 Mann. & Ryl. 271.) A man living on tract A. takes a deed of another

tract, described as bounding on A. ; this is evidence against him, in the nature of a

confession, that tract A. did not cover any part of the last tract. (Hathaway t.

Spooner, 9 Pick. 23.) Assumpsit for money lent, &c. was brought more than 6 years

after the loan, but the defendant had given his note for the money to the plaintiffs,

and within 6 years endorsed upon this note a promise to pay it. The note was void,

as having arisen out of an illegal discount, but the loan was valid ; and this endorse-

ment on the note was holden a sufficient acknoviledgment of the loan to take the case

out of the statute of limitations. (Utica Ins. Co. v. Kip, 3 Wend. Rep. 369, 373.)

In an action against a man as toll gatherer of a turnpike road, for improperly demand-

ing toll, his shutting the gate and making the demand, is an admission of his office,

and sufficient proof of it. (Trowbridge v. Baker^ 1 Cowen's Rep. 251.) A man's

confession that he is a British subject, is evidence against him to go to a jury that he

is a British born subject. (Rex v. Helsham, 4 Carr. & Payne, 438.) In an action

for striking the defendant's carriage against the plaintiff's cart, it was held that what

any one (the ladies for instance) in the defendant's carriage answered, on inquiry as to

the address of the owner, was admissible against him but not a statement by them that

any damage done would be paid for. (Beamon v. EUice, 4 Carr. & Payne, 585.)

But a naked declaration that one intends to do an act, without any other proof of hia

having acted, is not admissible to show the act done. (Bullock v. Beach, 3 Verm.

Rep. 73.) Nor is a party's admission that he is now in possession of certain premises,

evidence of his possession at any antecedent day. (Tindal v. Whitrow, 1 Carr. &
Payne, 22.) An agreement by the defendant to compromise a suit, by paying £100

aiid two thirds of the plaintiff's costs ; and paying the £100, but omitting to pay the

costs, held not to amount to an admission of the original cause of action. (Lofts v.

Hudson, 2 Mann. & Ryl. 481.) And what is set up as a mere excuse in a prison-

er's examination, can never avail to support a substantive averment in the indict-

ment. (Heath's cases, 2 C. H. Rec. 54, before Radcliff, mayor.) An admission

that the defendant was the editor of a paper on the day when a certain libel was

published, v/as held not to be evidence of the same fact, continuing even to a few days

after. (Macleod v. Wakely, 3 Carr. & Payne, 311.) But, quasre. This case is

not in accordance with the rule, that the proof of a fact or relation, which is in its

nature of a continuing or enduring character, shall be prima facie evidence of the ex-

istence of the same fact at a future day, and until a change shall be shown by the other

side. This rule will be considered and illustrated when we come to the doctrines

of presumptive and circumstantial evidence. But to continue. If a prisoner, in

speaking of the testimony of a witness who had testified against him on a former

trial, say, " what C. (the witness) swore was true, but he did not say all or enough,"

this is not admissible as a confession of the prisoner, nor does it lay any foundation

for proving what C. did swear to. (Finn v. The Commonwealth, 5 Rand. 701.) On
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an issue of devlsavit vel non, the defendants offered proof that one of the devisees

had, by various discourse, intimated that he had procured the will to be made and that

it was read to him, and that he had given a reason why his brothers and sisters got
BO small a portion. Held, too loose an offer in not showing what was said. Testi-

mony could not be given in the form offered. It would not amount to an admission

of any thing material or relevant. (Miller v. Miller, 3 Serg. & Hawle, 267.) A de-
vise that all the testator's just debts shall be paid, will not take a particular debt out
of the statute of limitations. (Peck v. Bottsford, 7 Conn. Rep. 172.) The wife's

petition to the court of probates, with the authorization of her husband, to be received

as beneficiary heir to her son, may be received to do away the effect of her plea of
coverture to an action against her as such heir for a debt of her son, by proving- her
acceptance of the heirship with her husband's consent. (Flower v. O'Conner 8 Lou
Rep. N. S. 55,5.)

The confession of a party as to the legal effect of his contract, e. g. that his ao-ency
under a certain arrangement continued to such a time, cannot affect him • and a f
tiori, it cannot affect others bound for him in respect to the agency. (Boston Hat
Manufactory v. Messinger, 2 Pick, 223.) So as to his legal rights in any respect
(Polk's lessee v. Robertson, 1 Tenn. Rep. 463. Craig v. Baker Hardin 281 Le-
force V. Robinson, Litt. Sel. Cas. 22, 3. Moore v. Hitchcock, 4 Wend. 292 )

Whether a man's deed delivered and remaining as an escrow, can be used ao-ainst

him as a confession of the facts recited in it ? Glueere. (Lansing v. Gaine et al 2
John. Rep. 300.)

""
' ''

Where a cause was sought to be supported by conversations and admissions so
vague and unsatisfactory that a jury would have been authorized to found a verdict
upon them, held, that the court were right in nonsuiting the plaintiff. (Ward v
Vanduzer, 2 Hall's Rep. N. Y. S. C. 162.)

But Avhere the declaration is equivocal in its object, the jury may sometimes de-
termine to what it refers. Thus, w*here a promissory note was signed by the defen-
dant and one A., and A. gave, in renewal of it, a note in winch the name ofthe de-
fendant was forged, and a suit was brought upon the forged note, and the plaintiff

gave in evidence declarations and admissions of the defendant, tending to show an
adoption of this note, and to take it out of the statute of limitations, in one of which
declarations he spoke of the suit having been commenced; held, that the service of
the writ did not raise a presumption that the declaration related to the new note ra-
ther than the old one, without evidence that the defendant had knowledge of the
new one or of the contents of the writ, and that the burden was on the plaintiff to

prove such knowledge
; and that it was proper for the jury to determine, upon the

whole evidence, to which of the notes the declarations and admissions related.
(Phillips V. Ford, 9 Pick. 39.) So whether a confession imports a joint or several
debt. Accordingly, in an action for money as paid for another by one alone letters
from that other are admissible in evidence for the single claimant, although they in-
dicate that the money was paid by him and another jointly ; and it is for the jury to
say whether they do not show a debt due to the claimant alone. (Ash v. Patton 3
Serg. & Rawle, 300.)

*

'
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NOTE 224—p. 357.

See ante, note 202.

NOTE 225— p. 360.

This head of admissions ought not to be dismissed without a more direct and en-

laro-ed attention to their effect, as depending upon the manner, or the various cir-

cumstances under wliich they are made.

It will be observed, by looking at different heads of our author in this his first vo-

lume and the notes to those heads, that an admission is made first, with a view to

evidence, secondly, with a view to induce others to act upon the representation, or '

thirdly, it is an unconnected or casual representation.

First, the rule hardly admits of an exception, that a party cannot contradict, by

evidence at the trial, what the pleadings themselves admit in the very cause on trial

;

nor can the jury find any fact contrary to those admissions. This rule, with cases in

wliich the pleadings are, and are not so framed as to work an admission, are consi-

dered, post, of the text, which see, in connection with the notes.

Another very common instance is a stipulation by the attorney on record, to admit

certain facts upon the trial of the cause. The mode and effect of such admissions

are considered by our author, post, 388. It will be seen there that such an admission

is conclusive. (Alton v. Gilmanton, 2 N. H. Rep. 520, S. P. ;) and where the de-

fendant offered to the plaintiffs (at a private meeting) to admit on the trial all the for-

mal proofs to entitle the plaintiffs to sue as assignees, in consideration that he should

not be holden to bail, which was acceded to ; held, that he was bound by such ac-

cepted offer, and could not, on the trial, retract it. (Davies v. Burton, 4 Carr. &
Payne, 166.) The party of course comes unprepared with other evidence of the

facts admitted ; and to allow their existence to be controverted would be to entrap

him. And it is the same with an oral admission of counsel on the trial of the cause.

Thus, where the action was on a policy upon a ship, warranting that the assurers

should take all risk of seizure on account of any illicit or prohibited trade, except

seizure in port for that cause ; on the trial, the counsel for the assurers admitted a

seizure at sea, (out ofport,) and the verdict was for the plaintiff. Afterwards, a mo-

tion for a new trial was made on the alleged discovery of new evidence that the

vessel was seized in port ; and it was argued that the admission at the trial ought not

to conclude. One answer given by the court was, " It is expressly admitted in the

case that she was seized at sea. This admission ought to conclude the party on this

point." (Vandervoort v. Smith, 2 Cain. Rep. 155.) Note. The marginal note to

this case is not qualified as it should be. It is thus :
" admissions in a case are con-

clusive against the party making tliem ;" whereas it should be " admissions made at

the trial of a cause shall be taken as conclusive in that cause." The effect of such

admissions in a case, is considered in notes 223, 239, and 246. In trespass de bonis,

&c. the plaintiff's counsel disavowed claiming any damages by way of punishment
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or smart money ; and the court held that this concluded him. (Hoyt v. Gelston, 13

John. Rep. 141.)

Indeed, instances in the reports are almost innumerable, where the mere silence of

counsel on the trial, as omitting an objection to a defect in testimony, shall conclude

his cHent, even in respect to the existence of records, documents or other testimony

of the most important character. This is on the familiar ground that the silent con-

cession has been acted on by the opposite party, or he has omitted evidence wich he

would otherwise have produced. Vid. among other cases, Beals v. Guernsey, 8 John.

Rep. 451, and White v. Kibhng, 11 John. Rep. 128.

Secondly. The larger class of cases arise under the rule we have already partially

noticed, that a party is usually concluded by admissions or conduct upon which

others have been induced to act ; and where, if he were permitted to prove that such

admissions or conduct were false, such permission would operate as an injury to

the persons who were misled by them. Such admissions and conduct, although

they cannot operate as a technical estoppel, which can be by deed or record

only, are yet said to operate by way of estoppel; an estoppel in pais. (Per

Nelson, J., in Welland Canal Co. v. Hathaway, 8 Wend. 483.) They are said

in this case so to operate, where they are designed to influence the conduct of

another, and to have that effect, and when a denial will injure the latter. In

another case the rule is put broader, that the party shall be estopped, where

his intent was to influence the other, or derive a credit or advantage to him-

self (Tufts V. Hayes, 5 N. H. Rep. 453.) But where he has not acted with this

view, and there is no breach of faith in receding, he shall not be concluded, (id.

id.) The cases will we imagine, be found to satisfy these rules, in their broadest

construction.

Accordingly, where a man has co-habited with a woman, and treated her in the face

of the world as his wife, he cannot deny this, and claim to be her servant in respect

to her lands, which are taken in execution against him
;
(Divoll v. Leadbetter, 4 Pick.

Rep. 220 ;) and he cannot object to a creditor who supplied her with goods during

the cohabitation, that she was not his wife. (Per Mills, J. in Jennings v. Whitaker,

4 Monroe, 52.) And it is said in one case, this shall be so, whether the creditor

know that she is his wife in fact or not. (Watson v. Threlkeld, 2 Esp. Rep. 637.)

But this is now held otherwise, where the creditor has a clear knowledge that there

is.no marriage, (Robinson v. Nahon, 1 Camp. 245,) or where the credit is given after

she is turned away, even where she had been treated as a wife for 17 years. (Mun-

ro V. Chemant, 4 Campb. 215.) Nor is the fact even of present cohabitation con-

clusive, where the reputed wife is introduced as a witness for her husband, or he for

her, for here is no faith to be violated.

Again, the levy and sale of land by a sheriflf was left in doubt as to its extent by

the terras of the deed ; and L., the purchaser, declared that a certain island and

other land was not included ; these were afterwards purchased by S. Held, that

if S. purchased in consequence of L.'s declarations, he and those taking from him by

deed subsequent, would be concluded ; otherwise, if the purchase of S. was not

made upon the strength of those declarations. In such case, L.'s declarations would

be evidence, but not conclusive. (Swartz v. Moore, 5 Serg. & Rawle, 257, 259, 261,

2, 265, 6.

On the same principle, where a tenant takes a lease of his landlord, and enters and
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enjoys, he cannot dispute the title of his landlord, either in an ejectment against the

tenant after the expiration of his term
;

(post, vol. 2, 270, 271, and the cases there

cited, with the notes,) or in an action for the rent of the demised premises, (id 61,

62, and the cases there cited with the notes. Repean v. Badden, 5 Barnw. & Aid.

626.) So, though the tenant take the lease while he is in possession. (M'Connell

V. Bowdry's heirs, 4 Monroe, 392, 400 ) So, if he enter, or continue his possession

under a contract to purchase ; (Jackson, ex dem. Norris, v. Smith, 7 Cowen's Rep.

717. Jackson, ex dem. Low, v. Reynolds, 1 Cain. Rep. 444. Connelly's heirs v.

Chiles, 2 Marsh. Kent'y Rep. 242. Logan v. Steele's heirs, 7 Monroe, 104.) Other-

wise he would have the advantage of obtaining or keeping a possession which would

enable him the better to contest the very title under which he takes. He must, there-

fore, in general, give up his possession, and then, if he have a paramount title, or can

obtain one, he may bring it forward. (Jackson, ex dem. Shaw, v. Spear, 7 Wend.

401.) This obligation extends both to him and his successors. It was held, accor-

dingly, that an acknowledgment by a person under whom the defendant in ejectment

claims to hold the land, that he went into possession under the lessors of the plaintiff,

should be conclusive against him as to the tenancy. (Jackson, ex dem. Vandeuzen,

v. Scissam, 3 John. Rep. 499.) So, though the agreement to purchase be conditional.

Thus, in ejectment, it appeared that on the lessor of the plaintiff telling the defendant

that he claimed the land, the defendant being then in possession, admitted that he

entered without title, and agreed to purchase of the lessor of the plaintiff, if the Onon-

daga commissioners should award it to him. This they did. The defendant now

offered to show that a dissent had been entered to their award ; but did not pre-

tend any title in himself. The court said he was concluded by his. admissions, which

recognized the lessor as his landlord. (Jackson, ex dem. Low, v. Reynolds, 1 Cain.

Rep. 444.)

But the great strictness of this last decision, has not been unifornnly maintained by

the courts. For in another case, where the defendant having been in possession for

a number of years, agreed, on a claim being interposed by the heirs of Sir Peter War-

ren, to take a lease of them ; held, that he was not concluded. He was allowed to

show a title out of the heirs who were the lessors of the plaintiff, and thus protect

himself in his possession. The court said, " it does not appear that the defendant was

put into possession by the lessors, nor that he ever paid rent ; and the agreement for

the lease appears never to have been carried into effect." (Jackson, ex dem. South-

ampton et al. V. Cooley, 2 John. Cas. 223. Jackson v. Cuerden, id. 353, & Jack-

son, ex dem. Shaw, v. Spear, 7 Wend. 401, 304, S. P.)

It has been held in numerous cases, that in the action for use and occupation, the

possession of the defendant by the plaintiff 's permission being made out, the former

will not in general be allowed to dispute his landlord's title. (Post, vol. 2, 61, 2, and

the notes.) And several analogous cases have arisen upon dealings in respect to per-

sonal property. Thus, it seems that a receiptor of property to the sheriff who has

taken it in execution, is estopped to question the sheriff's title, though he have suffered

it to remain with another by whom it is eloigned ; otherwise, if he be ousted by title

paramount, or by force. (Philips v. Hall, 8 Wend. 610.) And the statement of

value by the receiptor in the receipt thus given is conclusive. (Drown v. Smith, 3

N. H. Rep. 299.) Again, the plaintiff in possession of land, was hired by the defend-

ant to depasture his cattle on the land. In assumpsit for the price, the defendant was
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holden concluded, and could not with a view to invalidate the contract, show the land

to be his own, and not the plaintiff's. (Eastman v. Tuttle, 1 Cowen's Rep. 248.)

Again, one takes goods of another to return on a certain event. In trover after the

event, the bailor will not be put to show a legal title. (M'Neil v. Philip, 1 M'Cord,

392.) Indeed the defendant is estopped to set up title in a third, as he would be

in an action for use and occupation. (Manning v. Norwood, 2 Rep. Const. Ct. S. C.

374.)
. .

.
•

Nearly of kin to the same principle, will be found that which declares, that where

the party interested has made statements in respect to the title of property in his

hands, or that certain property exists in his hands, or is under his control, or admits

both its existence in his hands and the title in another, he shall be holden responsible

for the truth of such statements or admissions, though the supposed property had no

existence, or the title should be altogether different from what he represented it

:

and he shall be subjected to an action as if his representations or admissions had been

litarally true. Thus, a wharfinger, having acknowledged certain timber on his

wharf, to be the plaintiff's knowing of an adverse claim of A., in trover for the tim-

ber, was held estopped to question the plaintiff's claim by setting up A.'s title.

(Gosjling V. Birnie, 7 Bing. 339.) And see Hawes v. Watson, 2 Barnw. & Cressw.

540, S. P.

The defendant gave L. a bill of parcels of 300 bis. of beef, with a receipt in full as pay-

ment, and a certificate that he had received 300 bis. of beef on storage for L., who as-

signed the beef for the benefit of his creditor. In trover by the assignees against the

defendant, he would have shown that in truth there was no specific beef which

could pass by the sale, and that the beef mentioned as on storage did not exist ; but

the court held, that this would not avail liim. He was concluded by his acts and

admissions. (Chapman v. Searle, 3 Pick. Rep. 38.) The court distinguished this

case from Austin v. Craven, (4 Taunt. 644,) saying that was the case of a mere

executory contract of sale ; and they Uken it to Stonard v. Duncan, (2 Campb. 344,)

where the plaintiff advanced £7500 to K. for malt, and on his order, the defendants

wrote an acknowledgment that they held the malt for the plaintiff. They were held

to be concluded by this acknowledgment, and could not say the malt was not the

plaintiff' 's. The court also cited Harding v. Carter, (Park, on Ins. 7th ed. 4.) where

the defendants' clerk wrote the plaintiff that the defendants had effected two pohcies

of insurance for him. In trover for the pohcies, it was held the defendants could not

gainsay their representation ; but were concluded, although in truth no policy was

effected. (Vide 3 Pick. 44.) Again. A constable coming to levy on one Benedict's

property, Stephens pointed out lumber, one-fifth of which he said belonged to Bene-

dict, whereupon the constable levied on and sold it. Held, that Stephens, who

originally claimed four-fifths, was concluded, and could not set up a right to the

whole ; and that Baird, the purchaser of the one-fifth at the constable's sate, might

recover for the one-fifth of Stephens, who had converted the whole, although in

truth Stephens had title to the whole. (Stephens v. Baird, 9 Cowen's Rep. 274.

WalUs V. Truesdell, 6 Pick. Rep. 455, S. P.) So, though on his execution com-

mandmg him that if he cannot find property, he shall take the body, a constable is

bound to search, yet, if the defendant in the execution declare that he has no pro-

perty, this shall bind him, whether true or false ; and the constable, having acted

upon it and taken him, shall be protected. Per Sutherland, J. in Hollister v. Joha-

VoL. I. 47
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.

son. 4 Wend. 642.) But where no injury arises from such a representation, it will

not condude. Thus, on levying an attachment, (mesne process.) the defendant

told the officer that the goods belonged to a third person ; on trial, he succeeded in

the attachment suit, and then the officer sold the goods without authority. Held^

that the defendant in the attachment suit was not preckided from recovering against

the officer for the tortious sale. (WalUs v. Truesdell, 6 Pick. Rep. 455.) So where

the sheriff, having a fi. fa. against Dukes, one Utford, who owned a negro, told the

sheriff he belonged to Dukes, whereupon the sheriff levied upon the negro and sold

him but before the sale, Ufford explained to the sheriff that Dukes had no other

title than to sell the negro, and pay himself a debt due to him from Ufford ; held,

that the latter was not concluded. (Ufford v. Lucas, 2 Hawks, 214.) And semb.

should an execution debtor, in truth owning but one cow exempt from execution, tell

the creditor or officer that he owns another, the debtor's cow may be taken, though

the declaration be not true. Otherwise where the declaration is loose and casual,

and made to third persons. (Tufts v. Hayes, 5 New Hamp. Rep. 452.) One who

owned a slave stood by, and allowed him to work for another, who believed he had

right, and to whom the former knew the slave had been bequeathed by A. as his

slave, the owner not giving notice of his claim, was held to be concluded against an

action by the owner for the slave's services. (Demyer v. Souzer. 6 Wend. 436, 7.)

Again. In trover for goods, which the defendant procured of the plaintiff by a

fraudulent purchase, it appeared that the plaintiff sold the goods, claiming them as

the next of kin to a decedent ; but no administration having been taken out, he then

had no title ; and the defendant, after sale, took letters of administration himself, and

caused the sale to be proved and registered ; so that he thus had the legal title,

wliich he set up against the plaintifi'; but held, that he was estopped to deny the

legal title of the plaintiff; for liis purchase of the goods and registry of sale admitted

the plaintiff's legal right, and charged himself with the necessary assent as admin-

istrator, which should operate by relation to vest the legal title in the plaintiff from

the beginning. (Cross' Adm'rs v. Terlington, 2 Murph. 6.) So where A. endorsed

on a writ in his favor, that the suit was brought for the use of B., this was held con-

clusive ; and that a payment to B., in any way he chose, bound the plaintiff. (Clark

V. Shields, 3 Hawks, 461.)

Where the assignee of a chose in action purchases it, after a promise to him by

the debtor to pay, or his acknowledgment to him, or in his hearing, of the debt, made

before or at the time of the assignment, or where the debtor stands by, and silently

sees the debt assigned, he shall be estopped to set up any defence as against the

assignee. Thus, the debtor shall not be permitted to show that it was before paid.

(Buchanan v. Taylor, Addis. Rep. 155. Ludwick v. Croll, 2 Yeates, 464. Carnes

V. Field, 2 id. 541. Weaver v. M'Corcle, 14 Serg. & Rawle, 304. M'MuUen v.

Wenner^ 16 id. 18. Morrison's Adm'r v. Beckwith, 4 Monroe, 73.) Such an

acknowledgment, made after the assignment is taken, shall not conclude. (Ludwick
v. Croll, 2 Yeates, 464.) But where the admission precedes the assignment, it shall

shut out a def&ace, even on the ground of illegality of consideration. Thus, the de-

fendant having given a bond and warrant of attorney, to secure a gaming debt, the

bond was offered for sale to S., whose attorney applied to the defendant, who said

the debt was good, and would be paid when due ; S. thereupon, paid and took an

assignment. After this, the defendant moved to set aside the judgment; but was
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held concluded by his representation, on which S. had acted. (Davison v. Franklin,

1 Barnw. & Adolph. 142.)

It was held in one case, that the maker of a note not negotiable, promising after

assignment to pay the assignee, is concluded, and cannot set off any claim against

the payee ; for the assignee might have sued in his own name, when the set-oft"

could not have been received, and suing in the name of the payee gives no greater

right to the maker j the difference is merely in form. (Wiggin v. Damrell, 4 N. H.

Rep. 69.) Q,uere. In Gould v. Chase, (16 John. Rep. 226,) a subsequent promise

of this kind was holden not conclusive, but only prima facie evidence against the

set-off, which might still be received on a satisfactory explanation how the promise

came to be made, notwithstanding the apparent existence of the set-off"; such a sub-

sequent promise would clearly not shut out any other plain defence, for the promise

itself would be nudum pactum. See Clay v. Johnson, 6 Monroe, 660, 1.

The voluntary conduct and declaration of a bankrupt, by wliich persons have

been led to act in his affairs as a bankrupt, have of"ten been held to conclude

him . on the question whether he was in truth a bankrupt or not ; as where he

had voluntarily acquiesced in, and acted under a commission for a year and a

half, he himself in the meantime petitioning in the name of a creditor for new

assignees. He then brought trover against the assignees to unravel the whole

affair, and insisted that he was not a bankrupt. The Lord Chancellor enjoined

him, against proceeding in the action, as he was a party who had drawn in the

assignees to act, and had not merely submitted and surrendered himself under

protest, to. avoid the heavy penalties of the bankrupt law. (Flower v. Her-

bert, 2 Vesey, 326.) So where an alleged bankrupt had solicited the credi-

tors to vote for the defendants as his assignees, and then brought an action against

them for money had and received, to disaffirm the proceedings under the commission,

it was held by Sir J. Mansfield, C. J., that as the defendants were enabled, by being

so chosen assignees, to obtain the money in question, the plaintiff was concluded, whe-

ther he was in truth a bankrupt or not ; and he nonsuited him. (Like v. Howe, 6 Esp.

Rep. 20.) So were a man was declared a bankrupt, and his goods put up for sale,

and he brought trover against the assignees, insisting that he was not a bankrupt. In

defence, it was proved that the plaintiff had himself introduced the auctioneer to the

defendants, by whom the goods were sold, and recommended him for the purpose.

Heath, J. " How is this a tort or wrongful conversation ] Why has he acquiesced in

itV Plaintiff ''s Counsel. " It was an acquiesence he could not help. He was then

declared a bankrupt, and bound to submit." Heath, J. "He might submit to the

commission, but he need not take any part in any thing done under it, nor show his

acquiescence in it. The action cannot be sustained; the plaintiff must be called."

Plaintiff nonsuited. (Clarke v. Clarke, 6 Esp. Rep. 61.) See further, Haviland v.

Cook, .*> T. R. 655 ; Goldie v. Gunston, 4 Campb. 381 ; Mercer v. Wise, 3 Esp. Rep.

219, and 11 Ves. 409.

But the mere surrender of a bankrupt shall not conclude him ; for this is compul-

sory. Per Ld. EUenborough, in Goldie v. Gunston, 4 Camp. 481, So in trover, by

an alleged bankrupt, to try the validity of the commission, it appeared that he had as-

sisted the assignees to recover goods which they had sold ; had given them directions

as to sales ; had given notice to the lessor of his farm, that he had become bankrupt

;

and was willing to give it up, which was done ; held that the bankrupt was not estopped
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to question the commission, as his interference in respect to the goods was equivocal,

and might be referred to his care of them ; and the assignees were neither parties nor

privies in respect to the surrender of the lease. (Heane v. Rogers, 9 Barnw. &-

Cresvv. 577.)

Where an admission is made by a party, which, if true, entitles another, and indu-

ces him, to bring an action against the party, he shall be bonnd, whether he spoke true

or false ; and the fact with all its legal consequences, shall be taken exactly as the par-

ty stated it to be. A strong case under this rule was in detinue against the defendant,

an executor of W., deceased, for deeds and writings. The plaintiff's attorneys,

Watson & B., applied to W., in his life time, for the papers, he having formerly had

the custody of them, as executor of one H. The defendant wrote to the plaintiff's

atiorneys, concerning a proposed interview on the subject, " I have no objection to

submit the deeds to Mr. Watson's perusal, nor to his taking extracts," &c. Anoth-

er letter prescribed conditions, and said the deeds would not be forth coming unless the

conditions were fully complied with. It was objected, that the defendant was not

guilty of a tort, he having had the deeds for a short time, in order to produce them at

a proposed interview. Best, Ch. J., " If the defendant said that he had the deeds,

and thereby induced the plaintiffs to bring their action against him, I shall hold that

they may recover against him, although the assertion was a fraud on his part. It

appears by his letter that he did say so; and therefore, I am of opinion that the

verdict must be for the plaintiffs." His lordship then left it to the jury, to give

such damages as would compel the defendant to deliver up the deeds; they ac-

cordingly found their verdict for £150. (Hall et ex. v. White, 3 Carr. & Payne,

242.)

So where the defendant in ejectment, in a conversation before suit brought, and

with a view to being made a defendant, and trying the title, declared that he was in

possession ; and the action was thereupon brought against him, held that he was con-

cluded, though in truth he was not in possession. (Den, ex dem. Mordecai's heirs,

v. Oliver, 3 Hawks, 479.) So in separate ejectments against landlord and tenant for

adjacent lands in possession, either of the tenant or both, the landlord by denying his

possession, obtained a verdict ; but the virdict passed against the tenant for the whole ;

and execution was executed ; when the landlord would have obtained restitution of

part, on the ground that in truth he was in possession ; but held that he should not

be heard, on account of his denial in the former action, which had gone upon that

ground, in his favor. (Crockett v. Lashbrook, 5 Monroe, 530, 544.) Though as the

trial did not go to the title, it should not conclude him in an action of trespass; but

should be taken in respect to that, like any other confession against him. (id. 544, 5.)

Again, the defendant in ejectment, a tenant, on the bailiff coming to distrain, denied

that any sufficient distress was upon the premises, whereupon the bailiff immediately

served him with a declaration in ejectment, at the suit of the landlord, upon the

clause of re-entry for non-payment of rent, and insufficient goods for a distress. On

the trial, the defendant was allowed to show that there was in truth sufficient goods

for a distress at the time when the bailiff came, and the verdict was for the defend-

ant ; but a new trial was granted, though the tenant was a mere holder at sufferance,

his lease having expired ; and his immediate lessor would thus be ousted without

any fault of his. (The Trustees of the First Incorporated Presbyterian Congre-

gation in Salem, v. Williams, 9 Wend. 147, 8 Wend. 483, S. C. cited and stated
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at large by Nelson. J.) Again, The claimants and their agents being uninformed

as to the commencement of the defendant's tenancy, the agent applied to the latter

for information ; and he informed him it began at Lady-day. Thereupon the agent

sold the premises ; and gave the regular notice to quit at Lady-day. This not

being heeded., the agent brought ejectment, when the tenant set up a holding from

a different day. But Lord Kenyon would not allow him to show that he was even

mistaken in his admission, for he was concluded. No matter whether the misrepre-

sentation was mistaken or designed ; for it had equally the mischief of leadjng the

landlord into an error. He had acted by bringing his suit to recover the term, on

information furnished by the defendant himself. (Doe, ex dem. Eyre, v. Lambly, 2

Esp. Rep. 635.)

So where the party holds himself out as being owner of a vessel, he shall be liable

as such, though he be, in truth, the mere mortgagee. Thus, where the mortgagee of

a vessel took out a register in his own name as unconditional owner, and the vessel

went to sea with this register as a part of her papers ; held by four judges against

three, that the mortgagee thus made himself conclusively liable for supplies, dis-

bursements and repairs, procured by the master. The court put it on the ground,

that though in other cases, and as between other parties, the register would be at

most prima facie evidence of ownership, yet in respect to creditors who might have

acted on the register, in furnishing supplies, &c. the register should conclude ; and

they likened it to the usual case of a man being bound by the character or relatioa

which he puts himself before the world as holding ; and that if he intended to save

himself from such a consequence, he should have endorsed his claim as mortgagee

on the register. (Starr v. Knox, 2 Connecticut Reports, 215.) See Champlin

V. Butler, 18 Johnson's Reports, 169. So the defendants being owners of a

vessel in unequal shares, the minor owner chartered Iris share of the vessel to the

major owner, for a voyage, with which the former would have nothing to do. But
the ship's papers stood in both names, and the master on representing both as

owners, procured on their credit funds to prosecute a claim for the vessel (which

was captured) in a foreign court of admiralty. Held, that suffering the ship to go

forth with such papers, bound and concluded both owners in an action for the funds

supplied on their credit. (Williams v. Kelley & Sanger, 2 Conn. Rep. 218, note (a.)

A man is often concluded by allowing his name to go forth and be used as a part-

ner in a mercantile firm, whether this be true or not.

So one using the goods of the deceased, shall not be allowed to say he is not an

execiitor ; and so it would seem, an infant who obtains credit or advantage by repre-

senting himself to be of full age, shall not be allowed to set up his infancy. (Per

Mills, J., in Jennings v. Whitaker, 4 Monroe, 51 to 53.)

So the act of a man's general agent shall bind, if within the scope of his apparent

Agency, though contrary to the secret instructions of the principal. (1 Liv. on Ag]
120, et seq. and the cases there cited.)

A man has often been concluded by his acts and declarations in respect to his

name. Thus, a man put in special bail by a wrong name, upon which the plain-

tiff was proceeding against him by that name ; when he pleaded a misnomer. The
plaintifi' replied the act of putting in bail as an estoppel ; and on demurrer, the court

said, putting in bail was the defendant's act ; and he was concluded. (Meredith v.

.Hodges, 5 B. & P. 453.) Here was a technical estoppel ; but a man may by his
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admission equally work an estoppel in pais. Thus, in trespass for distraining the

plaintiff's goods, on process from an inferior court issued against him by the name of

John, he proved his name to be William, though he once had a sign up with the

name of John. On being asked, whether his name was John, with a view to have

the process right, he said it was, and they might distrain upon him and be d—d. Lord

Ellenborough said, here the party was known as Avell by one name as the other.

" But, besides that, I think the plaintiff is barred, by having said that his name was

John, jvhen interrogated before the process was issued. He shall not be allowed to

avail himself of the mistake which he himself occasioned. (Price v. Harwood, 3

Campb. 108.) Again, the plaintifl[''s endorsees declared against the acceptor, on a

bill drawn by " Ellis, Needham, jun. & Co.," payable to " our order ;" and set it

forth as being drawn by several persons, under a firm of that name ; whereas, in

truth, it was drawn by one person only, who traded under that name. And the

court held the drawer concluded by his acceptance, as an admission that there were

several persons, the bill having that appearance, and holding that language. (Bass

V. Clive, 4 Maul. & Selw. 13.) So a man may be convicted by a false name by

which he calls himself; and shall be estopped, though by his conduct he has made

it merely doubtful whether it be his true name. He may be sued by the name of

his initials, where he is in the habit of using only initials for his christian name. (Ci-

ty Council V. King, 4 M'Cord, 487. Petrie v. Woodworth, 3 Cain. Rep. 219.) And

if he holds out a false name, by which a sheriff arrests him, though by a writ in

truth against another, he cannot subject the sheriff for false imprisonment. (Per

Lord Ellenborough, C. J., 1 Barnw. & Aid. 650.) So a defendant who allows his

name to continue painted on a cart, and over the house of business where the cart

belongs, is concluded ; and in an action against him for another's negligent driving

and injuring the plaintiff, cannot set up that he had before parted with all his inter-

est. (Stables v. Eley, 1 Carr. & Payne, 614.)

A man may conclude himself in the same way, as to his calling, profession, or of-

fice. Thus, where the plaintiff sued as surgeon, but it appeared on the trial, that he

was called "doctor," and signed himself M. D., to his prescriptions in the course of

the services sued for ; held that he was concluded by this, and could not deny that

he was a physician; and therefore, by the law of England, not entitled to sue

for fees. But the defendant having paid money into court, was held estopped

to deny that he was a surgeon, and so he might recover. (Lipscombe v Holmes,

2 Campb. 441.) So a person acting in a certain office, (e. g. as deputy she-

riff) is estopped to deny that he is such officer. (Hughes v. James, 3 J. J.

Marsh, 700.)

The following miscellaneous cases may serve still farther to illustrate the principle

we are upon : A man stands by, and suffers his name to be put down at an auction

as the purchaser, by direction of the bidder ; he is estopped to deny that he is the

bidder. (Jenkins v. Hogg, 2 Const. Rep. S. C. 821.) So a surveyor running land

and bovinding it on one of his own land lines, is concluded against saying the land

surveyed was lus, as to one who had built a mill on the tract surveyed. (Tarrant's

lessee v. Terry, 1 Bay, 239.) A bill of lading signed by the captain, stated that

freight was paid at Bengal, and was endorsed by the London consignees to another

for value. Held, that the owners were concluded as to the assignee, thovigh the

statement as to freight was a mistake. (Howard v. Tucker, 1 Barnw. &. Adolph.
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712.) The owner of an ancient mill, permitted the defendants to lower the bank
of the river on their land, and to' make a weir above the mill, whereby less water
than before flowed to it. Held, that both the owner and his heirs were concluded

and could not sue the defendants for that act, nor revoke the license. (Liggins v.

Inge, 7 Bing. 682.) A sheriff's endorsement of the time when he received a fi. fa.

is conclusive against him, as between him and the creditor, as to the time. (Wil-

liams v. Lowndes, 1 Hall's Rep. N. Y. S. C. 579.) The recital of a fact in a deed

is generally an estoppel as between the parties, and especially if the one who claims

the benefit of the recital has acted upon the fact recited, as by paying money, &c.

(Peddicord v. Hill, 4 Monroe's Rep. 370, 373. Hill v. The Proprietors of the Man-
chester and Salford Water Works, 2 Barnw. & Adolph. 544.) The plaintiffs had
sold goods to the defendants who sent them a check for the balance, with an account

stated. One of the plaintiff's objected, that the balance was too small, but received

the check ; and having said nothing to the defendants for several months sued them
for an alleged deficiency. Held, that the plaintifis were concluded as to the

amount of the balance, by receiving the money as payment of it. (Daven-
port et al. V. Wheeler et al., 7 Cowen's Rep. 231.) The inventory of an exe-

cutor returned to the ordinary, is conclusive against him as to the amount of as-

sets. (Wright V. Wright. 2 M'Cord, Ch. Rep. 196, curia, per Nott, J.) If the

supposed maker of a forged note pay the money to an innocent holder, semb. the

former cannot recover the money back. Semb. He is concluded by his admission

both parties being innocent. (The Salem Bank v. The Gloucester Bank, 17 Mass.

Rep. 1, 27.)

We have already seen it repeated several times incidentally in the course of the

cases, that the estoppel or disability to contradict an act or assertion, prevails only in

favor of the person who has acted upon or been drawn in by the false act or represen-

tation ; not as to others who could not have been imposed upon. (And see per Mills

J. in Jennings v. Whitaker, 4 Monroe, 51 lo 53. Tufts v. Hayes, 5 N. H. Rep,

452.) This may be farther illustrated by a few cases. Thus, where a party o-ave

his receipt to an alleged corporation by its supposed corporate name, it was held not

to be such an admission as should estop him from denying the corporate character

and putting the company to strict proof of their charter. (The Welland Canal Com-
pany V. Hathaway, 8 Wend. 480.) Otherwise, where he accepts an office under the

supposed corporation, and obtains money in that capacity. (All Saints Church v.

Lovett, 1 Hall's Rep. N. Y. S. C. 191.)

The consideration of a few other instances will show that acts or confessions not

influencing the conduct of others, or coming within some of the principles which we
have been exemplifying, although very deliberately made, are yet not conclusive.

Being untrue, this fact may, if there be counter evidence to that effect, be shown;
and such is the rule in regard to all such confessions as we are to bring forward un-

der the third head of this note. My agent declares that the goods delivered are ac-

cording to contract, having, according to the custom of the foreign port, examined
only a sample. This shall not conclude me against showing his mistake. (Gilpins

V. Consequa, 1 Pet. C. C. Rep. 85, 88 ; 3 Wash. C. C. Rep. 184, S. C.) An offer,

or even tender, of the money will not conclude as an admission of the tenderee's

right, it it be not accepted by the tenderee, nor paid into court by the tenderer, upon

an action being brought. (Jackson, ex dem. Ballou v. Campbell, 5 Wend. 572,577,)
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An acknowledgment by subscribing an account current, is yet liable to be corrected or

rebutted by competent proof; as that the money advanced for which the balance was

struck at $1500, was in truth only about $300. (Nichols v. Alsop, 6 Conn. Rep.

477.) A plea to an indictment, e. g. for a breach of law relating to retailers, oi nolo

contendere, though equivalent to a plea of guilty, with a protestation of the defendant's

innocence, will not conclude him in a civil action, from disputing the facts charged in

the indictment, e. g. in sci. fa. on a recognizance, for breach of the same law. (Com-

monwealth V. Horton, 9 Pick. 206.) A certificate signed by A. that he had purchased

a vessel of B., was held not to conclude A., in an action drawing the sale in question ;

but held that A. might show an agreement at the time that a bill of sale was to be

executed in order to complete the purchase. (Higgins v. Chessman, 9 Pick. 7.) In

debt for money lent, it was stated that the plaintiff had attempted to obtain the ben-

efit of the insolvent act ; and sworn to his schedule of all debts due to him, in which

the present one was not inserted, though as the plaintiff now claimed, it must have

been then due. Lord Tenterden intimated, at first, that the omission was conclusive

ao-ainst the plaintiff. On further debate, he said that at all events it was strong evi-

dence for the jury ; and some farther evidence being given of the plaintiff's admis-

sion that he in truth owed the defendant, a nonsuit was ordered. (Nicholls v. Downs,

4 Carr. & Payne, 330.) Though the decision of an arbitrator be conclusive, as im-

plying an exercise of judgment, it is not so with any fact which he may state or refer

to, thouf^h appealed to by the parties to state the fact, and they agree to abide by his

statement. (Williams v. Wood, 1 Dev. 32.) I deliver part of certain goods to one

who wroncrfully claims title to the whole, this shall not estop me to deny that he has

title to the residue. (Stone v. Swift, 4 Pick. 389.) As to admissions by entries of

deposits in bank books ;
*' If the dealer's book accompany the deposits, and the credit

be then given, when the deposit is made, it becomes an original entry, and would be

conclusive on the bank ; if, however, the book is sent to be written up afterwards, it

is not an original entry, and may be examined into." Per Spencer, J. (Manhattan

Co. V. Lydig, 4 John. Rep. 389.) An entry by a telle?- or clerk of a bank, of the

amount of a deposit in the bank book of a dealer with the bank, being the act only of

the agent of the bank, and not of both parties, is not conclusive. If, therefore, the

dealer can afterwards prove that there was a mistake in the entry, he may recover, in

an action for money had and received, the sum not credited, even though the bank

have a by-law that all payments made and received must be examined at the time

;

for corporate by-laws shall not affect strangers. (Mech. & Farm. Bank v. Smith,

19 John. Rep. 115.) See farther the last head of this note, as to the character of

other confessions in point of conclusiveness.

On the question whether the party can relieve himself by showing a mistake in a

confession upon which another has acted, the following case has been decided. The

plaintiff claimed under Minor, who held a mortgage dated at the same time, with a

mortgage to one Wright, both from the same mortgagor of the same land ; but Mi-

nor's was registered 5 minutes before Wright's. Minor signed a paper agreeing that

the registry was a mistake, and that neither mortgage had any preference. Then the

plaintiff acquired Minor's rights under the mortgage. Then the defendant having

first inquired of, and been told by the plaintiff, that there was no preference between

the mortgages, and that Minor had stipulated that this was so, took a conveyance of

all Wright's interest in his mortgage. Yet, held, that the plaintiff might show that
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Minor's mortgage, in truth, had a priority of record, and so oust the defendant of his

claim under Wright ; it appearing that the plaintiff was mistaken in his admission.

(Beers v. Broome, 4 Conn. Rep. 247 ; 2 Conn. Rep. 467, S. C, by the title of Beers

V. Hawley.) Quere, whether a mistake could be shown in such a case, and see How-
ard V. Tucker, 1 Barnw. & Adolph. 712 ; Doe, ex dem. Eyre v. Lambley, 2 Esp.

Rep. 635; Cranes v. Field, 2 Yeates, 541.

With regard to oral admissions in general, and as to the third class of admissions in.

particular, viz. unconnected and casual representations, they have occasionally met

with great disfavor, as a dangerous kind of evidence, receivable with great caution,

(Myers v. Baker, Hardin, 549,) with suspicion, and the jury were admonished to see

that it was the intention of the party to admit a fact from being satisfied of its truth,

(Polk's lessee v. Robertson, 1 Tenn. Rep. 463,) as dangerous when adduced to estab-

lish a resulting trust, unless confirmed by circumstances. (Per Sutherland, J. in Malin

V. Malin, 1 Wend. 625, 648, 9, and 653, 4.) Again, the judge speaking of an import-

ant fact, says, " It was attempted to be proven by the most dangerous species of all

evidence: parol proof of the admissions of the party." (Perry v. Gebreau, 5 Mart.

Lou. Rep. N. S. 18, 19.) The admission should be received with becoming caution ; and

where the judge, while charging the jury, refused to allow a witness to correct the lan-

guage in which he had testified of a confession ; and which language left its import doubt-

ful, this was held aright exercise ofa discretion which the court possessed in such a mat-

ter. (Law v. Merrils, 6 AVend. 268.) Even when proved against a party, they are the

weakest of all evidence deemed admissible in law. (Per Underwood, J. in Gilmore v.

Morgan, 2 J. J. Marsh. 65.) Again, admissions, though receivable on questions of

boundary, are yet to be taken with some allowance, and are never conclusive.

Loose statements should weigh nothing, especially where much time has elapsed

from the making of them. (Per Peck, J. in Payton's lessee v. Dixon, Peck, 148,

150.) The confessions of a party is a species of evidence, which of all others,

should be weighed with the greatest caution, as proof of a mistake in a bond by one

of the obligors, (on bill filed to rectify) coming from strangers only, and made since

the bond, when there is a subscribing witness to the bond, whose evidence might,

for any thing appearing, be produced, they (the strangers) proving too, that the

other party understood the contents, especially if there be a discrepancy in their

statements as to the confessions. Such evidence cannot overcome the express de-

nial of the answer. (Stone v. Ramsay, 4 Monroe, 236, 240, 1.) In trover, for a

negro, a witness, whose credit was impeached on his cross-examination, swore to the

defendant's confession, that W. sent off the negro to Texas ; the truth of which testi-

mony was essential to make out the case. On a verdict for the plaintiff, a new trial

was granted ; the court saying the species of confession sworn to, is, in itself, the

weakest and most unsatisfactory of all testimony, on account of the facility with which

it may be fabricated, and the difliculty of disproving it if false. (Allen v. Young, 6

Monroe, 136.) And see Snelling v. Utterback, 1 Bibb, 611, and Morris v. Morris, 2

Bibb, 311, and Per Underwood, J. in Bernard v. Flournoy, 4 J. J. Marsh, 101.

On the other hand, it is said, that though " evidence of confessions is to be recei-

ved with great caution, yet when made and satisfactorily proved, they are the best

species of evidence, better than the direct testimony of one who should testify that

he saw the accused set a lighted torch to the building. In the latter case, doubts

may arise as to the identity of the person, or the intention with which he did the

Vol. T. 48
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act, or of the veracity of the witness ; but in the case of a voluntary confession by

one of sufficient intelligence to know the nature and consequences of his crime, no

such doubt can exist." (Per Putnam, J. in Commonwealth v. Knapp, 9 Pick. 508,

adopting the language of Parker, Ch. J. on Clarke's trial for arson.)

An admission by a party of what the law is, has no effect, and is never noticed.

(Polk's lessee v. Robertson, 1 Tenn. Rep. 463.) So of the legal effect of his con-

tract, e. g. that his agency under a certain arrangement continued to such a time. A
fortiori it cannot affect others bound for him, in respect to the agency. (Boston

Plat Manufactory v. Messinger, 2 Pick. 223.) Accordingly, where the complainant

applied to the defendant, who admitted the title of the former, which depended on the

question whether he had made a good entry within the laws of Kentucky, and on a

bill filed, the defendant admitted his former concession, and that he would have aban-

doned his claim for one dollar, but insisted on a mistake ; and in truth it turned out

that there was a mistake, the defendant having a good title ; the court said a better

estate could not be defeated, released or extinguished by a mistake of opinion, or con-

fession of law, or expressions of intention not to prosecute the right. (Craig v.

Baker, Hard. Rep. 281, 283, 4, 289.) So where a man voluntarily and without con-

sideration agreed in writing to convey land to another, and often admitted that the

land belonged to the other. On his filing a bill to compel performance, these ad-

missions were held for nothing, for the right depended on a question of law, as to

which, confessions are not evidence, but only of fact. (Leforce v. Robinson, Litt.

Sel. Cas. 22, 3.) So admissions of a party under a misapprehension of his legal

rights do not affect him ; as where one admitted payment of a debt for him by

another ; whereas, that other had merely agreed to pay the debt. So where a me-

chanic, who made brick for another, admitted he had no lien on them. (Moore v.

Hitchcock, 4 Wend. Rep. 292, 298, 9.)

Having said so much in general as to the nature and effect of these admissions, I

shall proceed to the more practical task of stating several of the cases calculated to

illustrate their particular nature and effect, when applied to their legitimate subjects,

facts and not laiv.

The declarations of an intestate that a contract was made without fraud, are not

conclusive against his administrator, in an action on the contract. (Duncan v. M'

Cullough, 4 Serg. & Rawle, 483 ) Letters written by a party are evidence against

him. (Fowle V. Stevenson, 1 John. Cas. 110.) Letters addressed by a debtor to

two others, one of them acknowledging the favor they had done him by raising the

money in question for him, may go to the jury, to say whether they prove a joint con-

tract to pay the money to both or one, and which ; but are not conclusive of a con-

tract with the two jointly. (Ash et al. adm'rs, v. Patton, 3 Serg. & Rawle, 300.)

An acknowledgment by a ship-master by signing a bill of lading, that the articles

shipped are in good order, is not conclusive, though it is strong prima facie evidence

that they were so at the time. But he may show the contrary in an action against

him by the consignees, for not delivering them in good order. Otherwise, it seems

•where the goods are open to inspection, and there is no fraud or imposition. Held,

in respect to a case of velvets consigned to the plaintiffs from Liverpool, such cases

not being usually opened and inspected by the master. (Barrett v. Rogers, 7 Mass.

Rep. 297.) An admission by the maker of a promissory note, that he signed it, is

not conclusive against him. To repel such confession, he may go into proof of his
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hand writing. (Hall et al. v. Huse, 10 Mass. Rep. 39, The Salem Bank v. The
Gloucester Bank, 17 id. 1.) Evidence of admissions can be received in respect to

boundaries, as well as in other cases, but they should be clear and unequivocal, to

have any effect. (Polk's lessee v. Robertson, 1 Tenn. Rep. 456, 7, and 463.) Oral

admissions were received to show a tenancy. (Andrew's lessee v. Fleming, 2 Dall.

93, and vid. Jackson, ex dem. Burr, v. Shearman, 6 John. Rep. 19.) In an action

of dower, the defendant admitted that he held the land in question under one who

claimed to hold as devisee, under the will of the man who conveyed the land to the

complainant's husband. Held a recognition of the title under which the demandant's,

husband claimed. (Embree v. Ellis, 6 John. Rep. 119.) Original locations of

patents made by the proprietors, should have great weight in settling the boundaries.

Indeed, where the description in the patent is not precise and certain, such a loca-

tion should be holden conclusive. (Jackson, ex dem. Van Slyck v. Vedder, 2 Cain.

Rep. 210.) A man repeatedly confessing that a girl's mother was free, but detaining

the girl as a slave, was held sufficient to establish her freedom, and entitle her to

damages against his estate on his death. (Pepoon, guardian of Phebe, v. Clarke, 1

Rep. Const. Court, 137.) Where the execution of a will requiring two witnesses is

directly sworn to by only one, the declarations of the testator that he had made a will,

given in evidence in order to supply the defect of a second witness, must point

directly to the paper spoken of by the first witness, or the will cannot be allowed.

(Reynolds v. Reynolds, 16 Serg. & Rawle, 82.) The acknowledgment of the ma-

ker of a lost note suffices to prove its execution. (Latapie v. Gravier, 8 Mart. Lou.

Rep. 316.) Though one have a deed conveying negro slaves, yet his admission, made

subsequent to the deed, that he did not own them, may be received ; and accompanied

with a long adverse possession of the negroes (in this case 11 years) by the grantor,

will prove the title of the latter; for slaves are a chattel, and may pass without a deed

or writing. (Bigger's adm'r v. Alderson, 1 Hen. & Munf. 54, 60.) Oral admissions

are competent only where the fact admitted is the subject of parol evidence. Thus,

a contract with, or receipt to a corporation, naming it, cannot be received to prove

the existence of the corporation ; for this can be done ordinarily by record only.

(Welland Canal Co. v. Hathaway, 8 Wend. 480, 484.)

Admissions by a father that he had given slaves to his daughter were received as

sufficient evidence of a perfect gift, and the word given as implying actual delivery,

so as to make the gift complete. (Hatton v. Banks, 1 Nott & M'Cord, 223, note (b.)

Davis V. Davis' ex'rs, id. 225.) So that he had given a lottery ticket. (Grangiac

V. Arden, 10 John. Rep. 293,

NOTE 226—p. 365.

But not for him. His answer to a cross bill shall not be read as evidence for him

though it may against him, even in the very cause in which it is called for. (Phillips

V. Thompson, 1 John. Ch. R. 131, 141.)
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NOTE 227—p. 367.

As to recitals in proof of pedigree, see the text, page 213, and notes. Whether
what is stated hy a party in a paper delivered by him as an escrow, shall he received

as an admission ? Gluere. (Lansing v. Gaine, 2 John. Rep. 300, 306, per Kent,

C. J.)

It is proper, perhaps, to notice here an important distinction which prevails be-

tween the English and American authorities, as to the force and effect of the recitaS

of one deed in another. In England where the party to one deed thus recites ano-

ther, such recital is, according to our atithor, merely secondary evidence of the recited

deed, as where the latter is lost, or the subscribing witness cannot be produced, or

where it cannot be established by the usual primary evidence. In such case, the

recital comes in Hke the oral admission of the party, or other secondary evidence.

This will be seen by the authorities cited in the text ; and it is not once suggested

that it may be received as proof of a primary character. Whereas, in the United

States, the courts require no higher proof than the recital itself, though the recited

deed and the subscribing witness be both in court. This has been expressly held,

not only by the Supreme Court of the United States, but by several of the state

courts, not only as against the party reciting, but against all claiming under him, as

privies in blood, privies in estate, or privies in law. (Carver v. Jackson, ex dem,

Astor, 4 Pet. Rep. 1, 82, 3. Crane v. Morris' Lessee, 6 id. 598, 611. Den, ex

dem. West, v. Pine, 4 Wash. C. C. Rep. 691. Jaclcson, ex dem. Teed, v. Halsted,

5 Cowen's Rep. 216. Penrose v. Griffith, 4 Binn. 231. Per Mills, J., in Mitchell

V. Manpin, 3 Monroe, 186, 7. Bibb v. Pickett, Litt. Sel. Cas. 309, 312, 313. Ken-
tucky Bank v. Vance's Adm'rs, 4 Litt. Rep. 172, 3.) And such recital contained in

a bond, is evidence equally high even against the obligee, and all claiming under

him. (Jackson, ex dem. Loop, v. Plarrington, 9 Cowen's Rep. 86.) But in such

case, the bond must be traced to the possession of the obligee. (Jackson, ex dem.

Bradt, v. Brooks, 8 Wend. 426, 433.) And this class of recitals are received as pri-

mary proof of other instruments, even of records ; a ca. sa. for instance. (Ransom
V. Keyes, 9 Cowen, 128.)

It is by no means clear, that the above is not the English doctrine, though the

learned author does not appear to treat the reciting deed as anything more than

secondary evidence. It was certainly received as primary evidence in Burleigh v.

Stibbs, 5 T. R. 465, cited in the text ; and Edwards v. Etherington, Ry. & Mood.
N. P. Rep. 268, seems in substance to hold the same. See infra, S. C.

It ia hardly necessary to observe that a sheriff's bill of sale, reciting a fi. fa., and
the seizure of the article in question under it, is evidence against him of a taking.

(Woodward v. Larking, 3 Esp. Rep. 286.) But a prison bounds' bond, reciting a
ca. sa., when tlie arrest was on mesne process, shall not bind the obligor so as to

prevent his showing the truth, and avoiding the bond ; for the act of taking it is

illegal. (Miller v. Bagwell, 3 M'Cord, 429, 433.) Nor shall the recital of age m
an indenture of apprenticeship.
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NOTE 22S—p. 369.

Stackpole v. ArnolJ, 11 Mass. Rep. 27, 32. Peddicord v. Hill, 4 Monroe, 373.

The general doctrine of the text that a mere receipt is inconclusiv^e, has been fol-

lowed by the American courts without exception, though it will hereafter be seen

that they have differed in its appHcation to the clause of receipt and acquittance in

deeds. It is usually considered as a mere admission not acted upon. Like all ad-

missions, it is of course liable to be set aside, vacated or disregarded for fraud, duress,

or improper practices, as has been often done in favor of sailors by the courts of ad-

miralty. Thus, in answer to a libel for seamen's wages in the admiralty, a receipt

in fall of all debts, dues and demands was produced. The judge said such receipts

were frequently taken, where quarrels had arisen at sea, to repel prosecutions ; and

seamen were denied their wages often until they signed such receipts. This is ille-

gal ; and no such terms ought to be insisted on. Receipts are only prima facie evi-

dence, and may be examined into. (Thorne v. White, 1 Adm. Dec. 128. Jackson

V. White, id. 179, S. P.) Again, where there is fraud, duress, misconception or mis-

take in either party, or any improper practices appear in obtaining a receipt, the

whole subject of the receipt is opened and enquirable into. (Jackson v. White, 1

Adm. Dec. 179.) But where, after having had full time to deliberate and take

counsel, sailors received their wages, deducting those for certain days of absence

from the ship, and then gave a receipt in full, held, that it bound them. The judge

said, " Where seamen have been hurried into unjust compliances, by fi-aud, decep-

tion, threats, or improper conduct, palpably imposing upon, deceiving, overawing or

misleading them, I have disregarded receipts for full payment. But discharges given

with due deliberation, and full explanation of circumstances, should not be set aside

on light grounds." (Whiteman et al. v. The Neptune, 1 Adm. Dec. 180.) Yet,

seamen receiving only half their wages, under advice that they were entitled to no

more, the court of admiralty being of opinion they were entitled to full wages, dis-

regarded the receipt. The judge said that a receipt, Uke a settled account, is only

prima facie evidence of what it purports to be ; and if shown to be obtained by fraud

or under a mistake of facts, or in ignorance of legal rights, it may be corrected in a

court of law or equity. (Thompson v. Faussat, 1 Peter's C. C. Rep. 182.) He
added a remark equally applicable to all the business transactions of life, that if the

legal rights of a party are doubtful, honestly contested, and opportunity given to

satisfy himself in relation to them, a receipt given by him for less than he is legally

entitled to, Avill not be set aside. (Id.)

Receipts are not only impeachable for fraud, but any mistake may be shoAvn, and

so may any erroneous or false statement in them, though designed by the parties.

In a word, they may always be contradicted, varied or explained by oral testimony,

as will abundantly appear by the cases.

With regard to the common receipt in full of all demands, though it shnll

not be taken as conclusive, yet the natural presumption is in its favor, and shall

prevail until it is displaced by direct proof or strong circumstances. (Per Story,

J., in Harden v. Gordon, 2 Mason, 561.) It will be seen by the cases, that it

is the same with a receipt in full of any particular demand. Thus, in assump-
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sit for goods, the defendant showed a receipt in full for them, and insisted it

should be conclusive ; but tlie plaintiff was allowed to do it away, by showing

that the payment for the goods was in unavailable securities, represented by

the defendant to be good, and that he said he would stand accountable for the

deficiency. Held well, by the Court of Appeals. (Trisler v. Williamson, 4 Har.

& M'Hen. 219.) Again, the plaintiff took a note of $1177, from the defendant,

with an endorser, and gave a receipt as for so much money in full of his judgment.

There was no express agreement that the note should be a satisfaction. The note

when due was protested for non-payment ; and the plaintiff sued out execution. On

motion to set it aside, held, that the receipt was only evidence of payment, and might

be explained by parol or other evidence. The note was neither paid nor received as

satisfaction. To constitute a good plea of accord and satisfaction, both should be

averred. The note proved unproductive, and the execution was right. To make the

note a satisfaction, it should have been received as such, and the party agreee to run

all risks. (Maze v. Miller, 1 Wash. C. C. Rep. 328.) So a receipted account was

allowed to be contradicted, and proof received that no money was in truth paid. (Bur-

nap v. Partridge, 3 Verm. Rep. 144.) And a receipt given on a settlement is not

conclusive, nor does it preclude evidence to show a mistake in the settlement.

(Wright v. Wright, 2 M'Cord's Ch. Rep. 192, 205.) So, a receipt in full of all demands

was allowed to be contradicted, and shown by parol to have been intended for an un-

liquidated claim, leaviiig a balance struck still due. (Ensign v. Webster, 1 John.

Cas. 145.) So, that it was agreed by the parties at the time not to be effectual till a

certain condition should be performed ; and that it was not performed. (House v.

Low, 2 John. Rep. 378.) So, in assumpsit for medicine and services as a physician,

the defendant gave in evidence the plaintiff's receipt of $53 96, " it being in full of

all demands" against the defendant's intestate. The plaintiff was allowed to prove

that the defendant had given him a note instead of the money, and that this was what

the receipt meant ; and on producing and cancelling the note on the trial, he had a

verdict. (Putnam v. Lewis, 8 John. Rep. 389.) So, where the plaintiff gave a re-

ceipt in full for goods sold, yet he was allowed to show that the defendant had made

the payment by an order payable on the return of his vessel, which had not returned

and was much out of time ; and held, that this would ivalidate the receipt, unless the

defendant proved that the plaintiff was to take the risk of the return. (Tucker v.

Maxwell, 11 Mass. Rep. 143.) So a bill of goods, with a receipt in full at the bot-

tom, was met by showing that the plaintiff had received for the goods a note of a third

person from the defendant instead of the money, under circumstances which did not

operate as payment, the note having proved unavailable. (Johnson v. Weed, 9 John.

Rep. 310.)

A receipt in full, on payment of part to a public agent, of a debt due to a creditor of

the government, though there be no fraud, is not conclusive. (Slaughter v. Hamm,

2 Ham. Ohio. Rep. 271, 275.)

But though a receipt in full even of a settled account be not conclusive, yet to avoid

it, it is not enough merely to show that the items in the account are charged below the

standard price. Mistake of fact, or the legal rights of the party, or fraud should ap-

pear. (Lawrence v. The Sehuylkih, Nav. Co., 4 Wash. C. C. Rep. 562.)

Other receipts of a more specific character stand on the same ground with receipts

in full. In an action for rent, the defendant gave in evidence receipts by the plaintiff
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endorsed on the lease for so much cash, " 163 dollars on account of the within lease,

and in full for the second and third quarters' rent." The plaintiff was allowed to prove

that the sum of $115 68, part of the $163, was in truth the note of C, payable at the

bank, called money by the receipt, but not paid C. having become insolvent. (Tobey

V. Barber, 5 John. Rep. 68.) Again, the plaintiff, surety for J. on a bond, paid the

debt, and took J.'s note fur the money including usury, and gave J. a receipt for so

much money as his share paid on the bond. J. avoided the note for the usury, but

held that he was liable for the original money paid ; and the receipt was explainable,

and did not conclude the plaintiff in an action against J. (Johnson v. Johnson, 11

Mass. Rep. 359.) So a receipt by the solicitor of a mortgage, of $3930 90, from a

third person, a junior encumbrancer, under a negotiation concerning a redemption or

assignment of the mortgage was explained (for it is entirely open as to the purpose

for which the money was received) to mean a payment in satisfaction, or with a view

to buy the mortgage and take an assignment, or as a mere deposit. The court of

errors in this case fully recognized the doctrine that a simple receipt may be explained

or contradicted by parol, citing the former cases on this question. (Monell v. Law-

rence, 12 John. Rep. 521.) So a receipt for so much money, by a sheriff on an exe-

cution, may be explained by showing that certain agreements and arrangements made

between the parties were the basis of the receipt, and considered as equivalent to

money, and the endorsemement made in order to effectuate the arrangement. (Cald-

wells V. Harlan, 3 Monroe, 349, 350, 1. And see Davis v. Hall, 4 Monroe, 27
;

Peddicord v. Hill, 4 Monroe, 373 ; and Williams v. Cummins, 6 Monroe, 157.)

D. & v., two trustess of K., sold lands, and V. received the purchase money for

the use of K., both trustees giving a receipt for it. In assumpsit for money had and

received by K.'s administrators against D., held that D. might show the fact though

this contradicted the receipt, and so defeat the claim against him. (Kip v. Denniston,

4 John. Rep. 23.) Quere, unless the administrators were fully undeceived before

suit brought.

In an action for goods sold, the plaintiff gave in evidence the defendant's receipt of

" 50 barrels of provisions, for account of" the plaintiff. The defendant was allowed

to prove that the provisions were in truth left to sell, and be applied on a debt due

from the plaintiff to the defendant as executor of B. (M'Kinstry v. Pearsall, 3 John.

Rep. 319.) It should be noted that this receipt was in truth a written contract, and

so it is treated by the court. They say it was equivocal " for account," might mean

for a debt, or on commission, or it might import a sale ; and they rather bring it with-

in the class of written contracts which, being doubtful on their face, may therefore be

explained by parol.

A distinction should, of course, be made between a mere receipt acknowledging

money paid, and a receipt containing an agreement, condition or stipulation between

the parlies. The latter is in the nature of a contract, and its stipulations or condi-

tions cannot be varied by parol. Thus, where the parties to a charter party settled,

and the owner gave a paper acknowledging to have received a certain sum from the

charterer in full for the use of the ship supposed to be lost ; and declaring the condi-

tions on which more was to be paid. Held, that oral evidence was inadmissible

in an action against the latter, to show a smaller sum paid than had really become

due before the ship was lost, and so to vary the conditions. (Smith v. Brown,

3 Hawks, 580.) So a bill of lading though it include a receipt, is not within the
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rule that a receipt may be explained or contradicted by parol, as to the course

which the vessel is to take ; and whether the part acknowledging the receipt

of the goods be within the rule. Quere. (May v. Babcock, 4 Ham. Ohio Rep.

334.) And any contract acknowledging a consideration stands on the same foot-

incr. The acknowledgment cannot be questioned, for the purpose of defeating the

contract, unless there be mistake or fraud. (Allen v. Luckett, 3 J. J. Marsh.

164, 166, 7.)

This doctrine is farther illustrated in the instance of deeds, infra, where it will

be seen that though the clause of receipt and acquittance may be inquired into,

when the consideration is directly in question, yet this shall not in general be done

for the purpose of changing the legal effect of the instrument in the creation or

modification of the estate. This distinction was incidentally noticed in M'Kinstry v.

Pearsall, supra.

Jt has been often held that the usual clause in a deed of land or other property, ac-

knowledging the receipt and declaring an acquittance of the consideration money, even

though it be followed by a receipt of the same money endorsed on the deed, is not only

inconclusive in an action of covenant, assumpsit, &c. for the purchase money, or any

part of it, but some of the cases say it is evidence of the lowest kind, that this is a

mere formal part of the deed, and such receipts on the back of the deed are given

every day, vt'hen perhaps nine times out of ten there is not a shilling paid. They are

however prima facie evidence of payment, and conclude unless contradicted. (Oneale

V. Lodge, 3 Har. & M'Hen, 433. Hamilton v. M'Guire's executors, 3 Serg. &
Rawle, 355. Jordon v. Cooper, 3 Serg. & Kawle, 564, 570. Weigley's adm's v.

Weir, 7 Serg. & Rawle, 309. Wilkinson v. Scott, 17 Mass. Rep. 259. Shephard

V. Little, 14 John. Rep. 210. Bowen v. Bell, 20 John. Rep. 338. Pritchard v.

Brown, 4 N. H. Rep. 397. Morse v. Shattuck, 4 N. H. Rep. 229. Hutchinson's

adm'r and heirs v. Sinclair, 7 Monroe, 291, 293. Gully v. Grubbs, 1 J. J. Marsh.

388, 9, 390.) So the amount may be questioned in an action on the covenant of

seisin ; and the true consideration shown by parol. (Morse v. Shattuck, 4 N. H.

Rep. 229. Gully v. Grubbs, 1 J. J. Marsh. 388, 9.) But directly the contrary is

holden in North Carolina, viz. that such an acknowledgment is conclusive, and

operates by way of release, whether in a deed of real or personal property. (Brocket

Foscue, 1 Ruffin, 54. 1 Hawks, 64, S. C. Spiers v. Clay's adm'rs, 4 Hawks, 22.

Graves v. Carter, 2 Hawks, 576.) Bat a mistake as to the amount is a valid con-

sideration for a promise to make up the residue, in an action on which the whole cir-

cumstances may be inquired into. (Smith v. Amis' ex'r, 3 Hawks, 469.) So in

Maryland, the above clause of receipt and acquittance in a deed is conclusive between

the original parties. (Dixon v. Swiggett, 1 Har. & John. 253, overruling Oneale v.

Lodge, supra.) So in Maine. (Steele v. Adams, 1 Greenl. Rep. 1. Emery v.

Chase, 5 Greenl. Rep. 232.)

And even where this receipt may be questioned in an action for the purchase

money, or on the covenants in the deed, it cannot, nor can any other fact stated

or recited in the deed, be inquired into for the purpose of defeating the conveyance,

either in vesting or extinguishing a right, or in any way altering the effect of the

deed in other particalars beside the mere receipt
;
(Morse v. Shattuck, 4 N. H.

Rep. 229. Gully v. Grubbs, 1 J. J. Marsh. 388, 9,390;) though the inquiry is

admissible for the purpose of creating a resulting trust. (Pritchard v. Brown, 4
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N. H. Rep. 397.) To this last, the authorities are numerous, but need not bo

cited. It more properly comes under the head of a well known exception in the

statute of frauds.

But where the deed acknowledged a pecuniary payment of 1100 dollars, in the usual

form, in full, and the plaintiff (one of the grantors) brought hia action for the whole

consideration money, on the ground that he and his wife had conveyed the land to the

defendant, with the parol understanding and trust that he should convey to the wife,

which he had refused to do, held that the action would not lie; though nothing had in

truth been paid. The ground of decision is not stated. It probably proceeded on the

form of the action. (Griswold v. Messenger, 6 Pick. 517.) Here was clearly a re-

sulting use, upon which ejectment would lie, under the statute of uses, and before that

statute chancery would have relieved.

Though a promissory note express to be for value received, or contain any other

acknowledgment of consideration, yet parol evidence is admissible between and ori-

ginal parties, to prove that in fact there was no consideration. (Mills v. Wyman, 3

Pick. -207. Hill v. Buckminster, 5 Pick. 391. Amherst Academy v. Cowls, 6 Pick.

427.) So of the acknowledgment of the receipt of the premium in a policy of in-

surance. (Millick V. Peterson, 2 Wash. C. C. Rep. 31.) This premium may be

shown to have been a note given, which was unpaid, (id.)

The usual acknowledgment by the grantor in a deed conveying the equity of re-

demption in land, the mortgage not being registered, that the purchase money is paid,

is at law, prima facie evidence of actual payment, not only against the grantor but

also as against the mortgagee, and in favor of the grantee without notice of the

mortgage, and all claiming under him. But it would be otherwise in equity, on a bill

filed by the mortgagee to set aside the conveyance of the equity of redemption as fraud-

ulent. The vendee or person claiming under him, must then set up actual payment

by the vendee before notice of the mortgage, and prove it, independent of the ac-

knowledgment in the deed. (Jackson, ex dem. Rounds, v. M'Chesney, 7 Cowen's

Rep. 360.)

One conveys land as attorney for another, and the deed contains the usual ac-

knowledgment that the consideration money is paid. In an action for the money by

the principal, against the attorney, the deed is prima facie evidence that the money

was received by the latter, for the use of the former. (Thallhimer v. Brinckerhoof,

6 Cowen's Rep. 90, 102.

NOTE 229—p. 370.

A bill of parcels or sale note, delivered by the vendor staling the goods as bought of

the vendor and another, is not conclusive evidence against the vendor that the goods

were joint property ; but the real circumstances may be explained by parol. (Harris

V. Johnson, 3 Cranch, 311.)

YoL. I. 49
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NOTE 230—p. 373.

This position, that a naked trustee, that is, a nominal party, because he is on the

record as plaintiff, may confess away the rights of his cestui que trust, or the person

for whose benefit he sues, must, at this day, be taken with considerable quahfication,

in some of the American courts. The case of Bauerman v. Radenius, (7 T. R. 659,

664,) cited by the learned author, was, for aught that appears, an admission made by
the nominal plaintitfs, before the defendant had the least intimation that the claim

was for the benefit of others. In Craib et ux. v. D'Aeth, (id. 666, note (J)) to Bau-

erman V. Radenius,) the same court which decided the latter case, went the same

length. They received the sworn admission of the nominal plaintiff, an assignor of

the bond in suit, made after he had assigned it, in favor of the defendant: The issue

was upon the question whether there was an assignment or not, and whether the de-

fendant had not notice of such assignment, and whether he had not obtained the

release in fraud of the assignee who brought the suit. The affidavit of the nominal

plaintiff sustained the issue for the defendant ; and he had a verdict. It does not ap-

pear from the case that an assignment, for value, and notice thereof to the defendant,

before the affidavit was made, were proved at the trial, anterior to its production, nor

indeed at any stage of the trial. The language of the court is broad in both cases

;

that the confessions ofa plaintiff on the record are to be received. Yet the pleadings in

the last case seem to admit, that even the release of the plaintiff would have been

void, if the assignment had been honafide^ and the defendant took it with notice. Its

validity was put on this question at the trial ; and to this the affidavit related. In a

previous case, (Payne v. Rogers, Dougl. 407,) the landlord sued in the name of

his tenant, for an encroachment on his common ; an action which carried notice

to the defendant on its face, that the plaintiff was nominal. The defendant ob-

tained a release from the nominal plaintifl"; and the court made a rule, on the

motion of the landlord, that it should be delivered up to be cancelled. So in a

subsequent case in the C. P., Legh v. Legh, (1 B. & P. 447,) the defendant

having, after notice, obtained a release from the assignor, (nominal plaintiff,) the

court set it aside. Indeed, the difficulty with the English courts seems to have been

as to the mode of interfering ; whether summarily, on motion, or whether the whole

might be pleaded or put in issue on the trial, or whether the party must not be turned

round to the court of chancery. (Vid Bauerman v. Radenius, passim, and the other

cases above cited, and Salk. 260.) Yet the whole stood on the record in Craib v.

D'Aeth, as mentioned supra, without objection. Vid. also the Reporter's note (a)

to Legh V. Legh, 1 B. & P. 448 ; and see Wake v. Tinkler, 16 East, 36, where the

K. B. refused to receive a plea of set off of a bond given by the plaintiff to a tliird

person, who assigned it to the defendant before suit brought.

But in New-York all the above questions have long been settled in favor of the

assignee or cestui que trust. He is regarded as the real party ; and, if after notice

of the assignment or trust, given to the person liable on the chose in action assigned,

he take a release from the nominal creditor, or pay him, or procure a set off against

him, or work out an apparent defence in any other way, through his instrumentafity,

the whole will be deemed void ; and will be so declared, either on summary applica-

tion, or upon pleading, or notice and evidence on the trial, according to the manner
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in which the fraudulent act is sought to be enforced. (Johnson v. Bloodgood, 1 John,

Cas. 51. Warden v. Eden, 2 id. 121, 158. 1 John. Rep. 531, note, Col. Cas. 137.

Littlefield v. Story, 3 John. Rep. 425. Van Vechten v. Graves, 4 id. 403. Ander-

son V. Van Alen, 12 id. 343. Briggs v. Dorr, 19 id. 95. Andrews v. Beecker, 1

John. Cas. 411. Raymond v. Squire, 11 John. Rep. 47, 48. Bates v. New-York

Ins. Co., 3 John. Cas. 238. Eels v. Finch, 5 John! Rep. 193. Meghan v. Mills, 9

id. 64. Tuttle v. Beebee, 8 id. 152. Raymond v. Johson, 11 id. 488. Clowes v,

Hawley, 12 id. 484. Martin v. Hawkes, 15 id. 405. Dawson v. Coles, 16 id. 51.

Chamberlin v. Day, 3 Cowen's Rep. 353. Taylor v. Bates, 5 id. 376. Wheeler v.

Wheeler, 9 id. 34. Mauran v. Lamb, 7 id. 174. Hopkins v. Banks, id. 650.) And

an attorney having a lien on the chose in action, e. g. on a judgment for his costs,

shall be deemed an assignee. (Martin v. Hawks, 15 John Rep. 405. Bradt v.

Koon, 4 Cowen's Rep. 416.) So one who takes it merely in pledge as collateral

security. (Wheeler v. Wheeler, 9 Cowen's Rep. 34. Frear v. Everston, 20 John.

Rep. 142. Legh v. Legh, 1 B. & P. 447, S. P. in principle.) The doctrine of the

above cases stands now fully recognized by the revised statutes in respect to set off.

(1 R. S. 234, 5, 355.) Upon these principles, which regard the cestui que trust or

assignee as the real party, it has been lately decided that he cannot be called on by

the party opposed to him to testify against liis own interest. (Mauran v. Lamb, 7

Cowen's Rep. '^74, ante, note 35.) And this upon the ground that he is a party,

and entitled to the same protection as if technically on the record. (Ante, note 35.)

The nominal plaintiff is also protected on the principle of being technically there.

(Frear v. Everston, 20 John. Rep. 142, ante, note 35.)

This last case, basing itself on the above estabUshed doctrines in respect to the

rights of assignees, decides, (and so far qualifies the broad doctrine of the text,)

that the confessions of the nominal plaintiff on record, made after he had assigned

the subject of the action, and notice given by his assignee to the defendant, were not

admissible. The action was general indebitatus assumpsit. On trial upon the ge-

neral issue and notice of set off, the plaintiff proved his demand. The defendant

then offered to prove his set off, by the plaintiff 's confession, made after the action

was commenced. This the plaintiff objected to ; and to lay a foundation for exclud-

ing it, proved that before the plaintiff made the confession, he had assigned the de-

mand sued for to Thompson, as collateral security for a debt which the plaintiff

owed him ; and that also before the confession made, Thompson had given no-

tice of this to the defendant. The judge at the circuit, therefore, overruled the

testimony offered, as inadmissible ; and liis decision was sustained on motion for

a new trial. The text of Phillipps was cited at bar, and the case relied on by

liim ; so that the qualification of his doctrine may be considered as finally settled

in New-York.

In Lewis v. Long, on appeal, (3 Munf Virginia Rep. at p. 14,) Coalter, Judge,

expressed a very decided opinion, that to receive the written or oral declarations of

the assignor after assignment^ against the assignee, would be opening a door to

fraudulent combinations between the assignor and his former debtor, wliich would

be of dangerous tendency. The court below had rejected this evidence ; and he

was of opinion their decision should be sanctioned by the court of appeals. The
other judges did not find it necessary to pronounce an opinion on this question.

In that case, the matter in the county court stood much like the above case, of
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Frear V. Everston; but no notice of the assignment to the debtor was proved tc?

have been given previous to the nominal plaintiff's admission. On appeal, the dis-

trict court reversed the decision of the count}' court and remanded the cause with

orders to the county court to receive the evidence. On carrying the cause to the

court of appeals, it went off on a question ofjurisdiction.

In Thomas' ex'x v. Denning, (3 Harr. & John. 242,) the court of appeals reversed

a judgment in the Kent county court, in a cause in which they refused to admit the

liquidation of a demand between the assignor of a bond, and the obligor, made after

the assignment, as evidence for the executrix of the obligor, in an action against her

by the assignee in the assignor's name. Such is the marginal note ; but the case it-

self goes farther. The very paper on which the liquidation between the assignor

and obligor tooli place, mentioned the assignment. So that the obligor had full and

seasonable notice ; and though the case states that no evidence was given of the as-

signment, yet it is plain that the written liquidation mentioning the fact, was per se

evidence of an assignment. The marginal note is, therefore, more than warranted.

The case is directly the reverse of Frear v. Evertson, cited supra from 20 John. 142 ;

and adopts the doctrine of Bauerman v. Radenius, without qualification. This infer-

ence is the more strong, as that was the only case cited by counsel.

In Plant v. M'Ewen, (4 Conn. Rep. 544,) C. J. Hosmer seems to concede the full

doctrine of the text without qualification, as to a nominal party on th^ record. And

in the previous case of Bulkley v. Landon, 3 Conn. Rep. 76,) the court vyere unani-

mous in declaring the broad rule laid down in the text, citing the rule from Phillipps,

and the cases which he relies upon ; and they expressly repudiate the general doc-

trines of New York in favor of assignees. (See the vol. last cited, p. 82, 83, and

84.) The courts in Pennsylvania go to the opposite extreme : accordingly, in debt

on a single bill, by the plaintiff, who had assigned it to M., the action was in the plain-

tifl's name and title, as trustee of M. The defendant offered to prove the plaintiff's

receipt in full, given after the assignment. Held inadmissible, though it did not ap-

I pear expressly, that the defendant had notice of the assignment when the receipt was

given. Note. In Pennsylvania, the assignor, though a party on the record, is not

even Uable for costs, and may be a witness. The court said it was ground to suspect

fraud upon the assignee, that the money appeared to have have been paid without

taking up the bill. (Morton v. Morton, 13 Serg. & Rawle, 107.) In any view, thi.5

will be found a case which goes farther in the protection of assignees than any we

have before noticed. But where the plaintiff gave a lease as lessor, and then sued

for rent, assuming to be trustee of K., and to bring the suit for his benefit ; held, that

the plaintiff's admissions were, notwithstanding, evidence against K. It did not ap-

pear that the lease was made by the authority, or with the knowledge or consent of

K. (Johnson v. Kerr, 1 Serg. & Rawle, 25.) So the declaration of the defendant,

to identify the land sold on execution against him while in possession, was received

as evidence in favor of the purchaser, thought the defendant had before assigned

the same land to trustees for the benefit of his creditors generally, they not having

acted on the trust, nor accepted it. (Buchanan v. Moore, 10 Serg. & Rawle, 275,

279, 280.)

In most of the American courts, where the above question of evidence has not been

directly decided, yet the general doctrine upon which it rests, that a chose in action

is assignable, and, that the assignee shall be protected against any dealing between
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the debtor and assignor, after notice to the former, or any set off acquired after such

notice, though not before, will be found to prevail in its fullest extent, being in some

of the states partially sanctioned by statute, as well as the authority of their courts.

(Welch V. Mandeville, 1 Wheat. Rep. 233. Mandeville v. Welch, 5 id. 277. Cor-

ser V. Craig, 1 Wash. C. C. Rep. 424. Bholen v. Cleveland, 5 Mason. 174. Green

V. Darling, 5 Mason, 201. Wistar v. Walker, 2 Browne, 166. M'Cullum v. Coxe,

1 Ball. 139. Field v. Biddle, 2 Dail. 172, note. Steele v. The Phoenix Ins. Co., 3

Binn. 306. Canby v. Ridgway, 1 Binn. 496. Wheeler v. Hughes, 1 Dall. 23. In-

gles V. Ingles' ex'rs, 2 Dal!. 49. Rundle v. Ettwein, 2 Yeates, 23. Solomon v.

Kimmel, 5 Binn. 232. Bury v. Hartman, 4 Serg. & Rawle, 177. Brindle v. M'll-

vaine, 9 Serg. & Rawle, 74. Buchanan v. Taylor, Addis. 155. Aldricks v. Hig-

gins, 16 Serg. & Rawle, 212. Boulden v. Hebel, 17 Serg. & Rawle, 312. Metzgar

V. Metzgar, 1 Rawle, 227. Stevens v. Stevens, Ashm. 190. Perkins v. Parker, 1

Mass. Rep. 117. Andrews v. Herring, 5 Mass. Rep. 210- Boylston v. Boylston, 8

Mass. Rep. 465. Dawes v. Boylston, 9 Mass. Rep. 337. Crocker v. Whimey, 10

Mass. Rep. 316. Jones v. Witter, 13 Mass. Rep. 304. Sergent v. Essex Railway

Corporation, 9 Pick. 202. Farr v. Hemmingway, 2 Const. Rep. 753. Wadsworlh

V. Grisvvold, 1 Harp. Law Rep. 17. Stoney v. M'Neil, 1 Harp. Law Rep. 156.

Smith V. Lyons, 1 Harp. Law Rep. 334, W^are v. Key, 2 M'Cord, 373. Strong v.

Strong, 2 Aik. 373. Lampson v. Fletcher, 1 Verm. 168. Tichout v. Cilly, 3 Verm.

Rep. 415. Clark v. Rogers, 2 Greenl. Rep. 143. Robbins v. Bacon, 3 id. 346.

Swett V. Green, 4 id. 385. Dunning v. Sayward, 1 id. 366. Moody v. Towle, 5 id.

415. Sumner v. Steward, 2 N. H. Rep. 39. Carlin v. Dumartrait, 8 Mart. Lou.

Rep. N. S. 212. Triplet v. Bradley, 6 Monroe, 355. Schooling v. M'Gee, 1 id.

232, 3. Robbins v. Holley, id. 191, 195. Talbot v. Cook, 7 id. 438, 9. Clark v.

Boyd, 6 id. 294. Rawlins v. Timberlake, id. 234. Sharp v. Eccles, 5 id. 72. Har-

rison V. Burgess, id. 420. Armstrong v. Flora, 3 id. 46. M'Cormack v. Smith, 3

id. 432. Numlin v. Westlake, 2 Ham. Rep. 24, 5. Clark v. Boyd, id. 60. M'Cut-

chen V. Keith, id. 262. Sheftall's adra'r v. Clay's adm'r, Charlt. Rep. 229. Barrow'

V. Bispham, 6 Halst. Rep. 110, 116.)

A debtor who promises the assignee to pay him, may be sued in the name of the

latter as plaintiflf at the common law. (Tierman v. Jackson, 5 Pet. Rep. 580.

Currier v. Hodgdon, 3 N. H. Rep. 82. Fairlie v. Denton, 8 Barnw. & Cress. 395.

Wiggin V. Damrell, 4 N. Hamp. Rep. 69.) But such promise, if made after the

assignment, will not conclude against a good previous defence ; for it is nudum

pactum. (Ludwick v. Croll, 2 Yeates, 464. Clay v. Johnson, 6 Monroe, 661.)

Otherwise, if the assignee be induced to take the chose in action by the acknowl-

edgment or promise of the debtor. (Ludwick v. Croll, 2 Yeates, 464. Carnes v.

Field, 2 Yeates, 541. Weaver v. M'Corkle, 14 Serg. & Rawle, 304. Morrison's

adra'r v. Beckwith, 4 Monroe, 73. Davison v. Franklin, 1 Barnw. & Adolph. 142 ;)

or merely stand by and see it assigned and conceal the defence. (Buchanan v. Tay-

lor, Addis. 155.)

In equity, in one case, it was held that the assignee of a bond, without notice

of an original equitable defence against it, could not be met with that defence

;

that, being an innocent purchaser, he did not take subject to an equity existing

at the time of the purchase, nor indeed when the bond was executed. (M'Far-

lane v. Griffith, 4 Wash. C. C. Rep. 585, 587.) This case was, however, confess-
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edly contrary to all the authorities in Pennsylvania, both at law and in equity ; and

is conceived to be quite anomalous. (Barron v. Bispham, 6 Halst. Rep. 110, 116.

Metzgar v. Metzgar, 1 Rawle, 227,) vpith many of the eases supra. According to

Tichout V. Cilly, (3 Verm. Rep. 415,) an assignor in whose name an action is prose-

cuted, is accountable for any abuse of the process, the same as if he were the real

party.

The admission of a trustee before he came to the trust, e. g. the assignee of a

bankrupt, (Fenwick v. Thornton, 1 Mood. & Malk. 51,) or of a now executor,

made before he became such, is not admissible against him. (Plant v. M'Ewen, 4

Conn. Rep. 544.) See 3 Rand. 399, 407, 8, 9. And an administrator's admission

is never receivable against the estate, to charge it de bonis intestatoris. (Ciples v.

Alexander's Adm'r, 2 Const. Rep. 767.) But where he is plaintiiT, his admission

shall be received against him. (Hill v. Buckminster, 5 Pick. 391.) And in another

case the admission of an executor defendant was received against him. (Cobb v.

Lunt, 4 Greenl. 503, 507.) In other cases, it is held that an executor's admission of

his testator's debt shall not even take it out of the statute of hmitations. (Peck v.

Botsford, 7 Conn. Rep. 172, 178, et seq. Thompson v. Peters, 12 Wheat. 565.)

And see Mooers v. White, 6 John. Ch. Rep. 372. The case of Emerson v. Thomp-

son, (16 Mass. Rep. 429, 431,) is directly contra as to the statute of limitations; and

indeed recognizes the admissions generally of an executor or administrator, as evi-

dence against him. And it was held in another case, that his admission was evidence

against him on trial of an issue to estabhsh the will. (M'Craine's Executors and

Devisees v. Clarke, 2 Murphy, 317.) See further on this point of executor's ad-

mission, post, note 175.

NOTE 231—p. 373.

This rule follows the doctrine which was partially considered and illustrated in the

last note, that the cestui que trust or assignee is the real party in the suit ; his ad-

missions and his acts are those of the party, and are of course all evidence against

him ; he has the complete control, and may confess away or release the subject

matter of the suit, or discharge or impair his claim in any way. Thus, the lessor of

the plaintiff, being the real party, may bmd himself, and those claiming under him,

by his acts. (Jackson, ex dem. Goodrich, v. Ogden, 4 John. Rep. 140.)

The defendant may call the plaintiff's attorney in court as a witness, and ask him

who retained liim, in order to show the real party, and so let in liis declarations.

(Levy V. Pope, 1 Mood. & Malk. 410.

)

In assumpsit by Kemble, on an agreement purporting to have been made with

him on behalf of himself and the other proprietors of Covent Garden Theatre, the

admissions of Willett, another co-proprietor, were held admissible in evidence against

the plaintiff. They are like the admissions of a principal agamst a broker, suing on

a policy of insurance. (Kemble v. Farren, 3 Carr. & Payne, 623.) So on a bond
taken by A., the plaintiff, in trust for B., the admission of payment by the latter, is

evidence against the plaintiff. (Calvin v. Hamilton, 4 Wash. C. C. Rep. 92.) And
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in an action against the sheriff for a false return upon a junior fi. fa., on the ground

that the senior fi. fa. of R. & H., under which he sold, was dormant and fraudulent,

though the declarations of R. & H. were held inadmissible to charge him
;
yet

Marcy, J. said, if they had indemnified the sheriff, and thus became parties in inte-

rest, their admissions would have been receivable against him. (Benjamin v. Smith,

4 Wend. Rep. 332, 335.)

But the declarations of a person named as executor and devisee in a paper, pur-

porting to be a last will, are not evidence to impeach it in a suit to which he is not a

nominal party, though the event depend on the vahdity of the paper as a last will.

(Lightner v. Wike, 4 Serg. & Rawle, 203. Bovard v. Wallace, id. 499, S. P., as

to a devisee.) On an issue of devisavit vel non^ the admissions of a devisee to whom
all the estate was devised for hfe, except some trifling legacies with remainder over

were offered in evidence, to prove the testator's insanity. The court said the parties

here are merely nominal, and the devisees are the real parties, but others are inte-

rested, and the testimony was excluded for that reason ; though the court admitted

it would have been receivable, if the devisee, making the admission, had taken the

whole interest under the will. They said the finding of the issue would be conclu-

sive on others, as to the personal estate ; though it might not as to the real. (Nus-

sear v. Arnold, 13 Serg. & Rawle, 323, 328, 329.) Vide a hke point, Phelps v.

Hartwell, (1 Mass. Rep. 71.) But quere. See Atkins v. Sanger, 1 Pick. 192

;

though the court said the latter case did not interfere with Phelps v. Hartwell. In

an action by the holder of a negotiable promissory note for $150, pledged to the

plaintiff by S. for |50 or $60, against the maker, held that the defendant could not

give S.'s declarations in evidence to defeat the action. (Butler v, Damon, 15 Mass.

Rep. 223.)

NOTE 232—p. 375.

The admissions of corporators and quasi corporators, in the United States, are

received or rejected upon much the same principle as governs in respect to admis-

sions of agents. We have seen ante, that in quasi corporations, or where the corpo-

ration has a pubHc object, the corporators are often considered competent witnesses

for or against the corporation, or in other words, the civil division of the state. Of
course, their admissions are not receivable like those of rated inhabitants in England,

which, as intimated in the text, note (3), would not be received even there, since the

statute making the corporators witnesses. The cases and authorities which follow,

are thrown together for the purpose of illustrating the principle on which the ad-

missions of private corporators are received. As to their competency to testify, see

also ante, notes 37 and 75.

In the Hartford Bank v. Hart, (3 Day, 491,) charging him as endorser to the

plaintiff of a note, the defendant offered in evidence the confessions of the president

and directors of the bank, that they knew the endorsement to be a forgery when
they received the note. The court held, that their confessions were those of

individual corporators, and like those of any other stockholders, and therefore not



392 Of the Admisslhility of Admissions [Ch. 7>

receivable; though their declarations as a board, while acting on the subject as

agents for the bank, would be receivable like the declarations of any other

agent which are a part of the res gestse. By a statute of New York, " In

suits by or against an aggregate corporation, the admission of any member
thereof not named on the record as a party to such suit, shall not be received

as evidence against such corporation, unless such admission was made concerning

some transaction in which such member was the authorized agent of such corpo-

ration." (2 R. S. 407, § 80.) But it will be perceived by the above and other

cases, that the admission of the agent is not then receivable, unless his admission is

part of the res gestce. For where, in an action of assuoipsit for the money in a bag

of dollars, against the President, Directors and Company of the City Bank of Balti-

more, the court below received evidence of the president's declaration or admission,

that a bag of dollars, which was afterwards taken into the bank by one of the directors

and converted, was the property of the plaintiff; it was held, on appeal, inadmissible ;

not being part of ihe res gestcB, but an independent disconnected admission of a past

transaction , and this though the president was a part of the defendant's name on the

record; for this was but a part of the name of the corporation. He was a mere

agent, and should have been called as a witness. (The City Bank of Baltimore v.

Bateman, 7 Har. & John. 104.) But in assumpsit for ten kegs of dollars, against a

bank, the plaintiff proved that they, being brought to the bank against the plaintiffs

will, were paid out for the debts of the bank by direction of H. & B. president and

cashier, pro tempore ; and this was held admissible though H. & B. were both

within reach of the process of the court ; because a president and cashier of a bank

may direct money in the bank to be paid out for the debts of the institution. (The

City Bank of Baltimore v. Bateman, 7 Har. & John. 104.) In ejectment for land

claimed by the defendant in behalf of a religious corporation, the declaration (an ex

parte affidavit) made by a member and one of the trustees of the corporation, was

offered in evidence by the plaintiff against the corporation. Held inadmissible. The

court say the evidence was not of an act of the agent of the corporation, or a declara-

tion while transacting the business of the corporation ; but of confessions made after-

wards. An agent is authorized to act ; and therefore his acts explained by his de-

clarations during the time of action, z.xe obligatory on the principal ; but he has no

authority to make confessions after he has acted. (Magill v. Kauffman, 4 Serg. &
Rawle, 317, 321.) A corporation will not be affected by a declaration of one of its

members as to what had passed at a meeting of the congregation. This would be

but hearsay evidence. What passed should be proved by the oath of some person

who was present, unless it was reduced to writing ; and then that would alone be

admissible. (Magill v. Kauffman, 4 Serg. and Rawle, 317, 3131.) In an action by

a bank on a single bill, the defendant offered in evidence the admissions of the offi-

cers of the bank, of what they told a witness as to the manner in which the debt was

to be discharged. Held inadmissible, it not appearing that such declarations were

authorized by the board of directors. (Stewart v. The Huntington Bank, 11 Serg.

& Rawle, 267, 269.) In an action by a bank against an endorser on a note, a re-

ceipt given by the president to the defendant, of money received to be deposited ia

the bank to the credit of the defendant, is evidence of payment though the president

simply signed his name without adding his title as president ; but not conclusive. It

IS open to explanation, as if the money was delivered to the president in his private
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character, to be deposited, and never reached the bank. (Sterling v. The Marietta

& Susquehannah Trading Company, 11 Serg. & Rawle, 179, 180, 181.) The de-

clarations of the ex-pi'esident of a bank that payments had been made to him on a note

belonging to the bank are not admissible evidence against the bank. (Sterling v.

The Marietta & Susquehannah Trading Company, 11 Serg. & Rawle, 179, 181.)

An insurance company took a respondentia bond. A correspondence between the

obligor and a director, by whose letters it was sought to impeach the bond, was held

inadmissible. (Atlantic Ins. Co. v. Conard, 4 Wash. C. C. Rep. 663, 667.) The

affidavit of the president made to postpone the trial of the cause, stated facts which

made against the corporation; but held inadmissible. (Kemp v. The Baltimore

Fire Ins. Co., 2 Gill & John. 108.) The declarations of a cashier, that the directors

had given time on a note, were held inadmissible against the bank. (Grafton Bank

V. Woodward, 5 N. H. Rep. 301.) See also Hosackv. The Coll. of Physicians, &c,

5 Wend. Rep. 547.

NOTE 233—p. 378.

The rule as laid down in the text by Lord Ellenborough, seems to have been fully

sustained by the later cases in England, notwithstanding the reasons urged by the

learned author in favor of its limitation. Thus, in false imprisonment, it was proved

that the three defendants jointly had imprisoned the plaintiff; and he was allowed to

prove what one said on the subject some weeks after, in the absence of the others
;

Garrow, B. said, that after the defendants were connected in the imprisonment, he

must, receive any thing that either of them said as to the trespass, as evidence against

all. If this were not law, one going to commit a trespass might proclaim his malice

in the market place, and yet shut out the evidence of it from the jury, by associating

other persons a shade less guilty than himself. (Wright v. Court, 2 Carr. & Payne,

232.) And where the plaintiff was arrested by one of the defendants, and in continu-

ation of the imprisonment delivered to another, who held the plaintiff in custody, the

acts and declarations of that other were held to be evidence against the former ; and

that too, though by proving a distinct act of imprisonment against the former, discon-

nected with the latter, the plaintiff precluded himself from recovering against the latter.

(Powell V. Hodgetts, 2 Carr. & Payne, 432.) In the last Garrow, B., before whom
the cause w-as tried, said, "I take it, that in all cases where one person puts a party

into the custody of another, what is said and done by that other is evidence against

the person placing the party in custody, though said or done in his absence." This

is a remark which would seem to apply by parity of reason, where one party commits

a trespass in the wrongful taking of property, and places it in the hands of another.

And where one indemnifies a sheriff against an act which turns out to be a wrong,

Marcvj J. said the admissions of the former were receivable to charge the sheriff.

(Benjamin v. Smith, 4 Wend. Rep. 335.) See note 245.

In ejectment against two, the admission by one, of a fact going to disprove an ad-

verse possession set up in the other, was refused. (Bank of Kentucky v. Williams,

2 J. J. Marsh. 256, 260.) Four persons, P., W., A., & F., were sued for putting '

wine into a cellar in the public street, the cellar flap being so negligently placed that

YOL. I. 50
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it fell and injured the plaintiff. F. suffered judgment by default ; P., who owned the

premises, died before the trial ; and as to the other three, at the time of letting down a

hogshead of wine by them into the celler, the flap fell and did the injury. An offer was

made to prove a statement by F., and it was claimed that it should be received as

evidence against all three of the defendants. It was admitted that this would be evi-

dence against F. ; but the judge denied that it was so against the others, there being

here no common intent to do wrong, proved to exist among the defendants ; it was a

mere case of negligence. (Daniels v. Potter, 4 Carr. & Payne, 375. 1 Mood. &
Malk. 501, S. C.) In an action of assault and battery against Metcalfe and several

persons, who were present when Metcalfe committed the assault, the court received

evidence of Metcalfe's confession, that they all came with intention to take a boy from

the plaintiff with force ; but nothing appeared that this was in fact so, nor did the

others take any part in the transaction. All being convicted on this evidence, the

judgment was reversed. (Metcalfe et al. v. Conner, Litt. Sel. Cas. 497.) In tres-

pass before a justice, one of two defendants, after the cause had been discontinued,

consented to appear for himself and the other ; and the de^clarations of the latter were

given in evidence against both; held inadmissible on error, for the latter was not a

party. (Stoddard v. Holmes, 1 Cowen's Rep. 245.) Quere, whether, if he had been

a party, his declarations would have been admissible against the other unless a part

of the joint resgesta; or until the trespass had been otherwise shown to have been the

common purpose of both. In either of the two latter cases, it seems the declarations

would have been evidence, whether the person making them had been a party on the

record or not.

NOTE 234—p. 378.

The American cases will be found to furnish a very valuable illustration of the text

as to the circumstances under which the acts and declarations of one who is particeps

criminis, may or may not be received to affect his co-partners in guilt.

First, as to the proof of their connection, which is always an essential preliminary

addressed to the court.

To let in the declarations of a co-conspirator against his fellow, it is enough that the

conspiracy be proved by one competent witness. The court will not decide on his

credibility. (Commonwealth v. Crowninshield, 10 Pick. 4137.) Where it appeared

that the prisoner said to the witness in presence of R., that one F. had offered him

a sum of money if he would kill W. ; and the prisoner told F. he would give him an

answer at a subsequent time ; that the prisoner offered the witnes a third part of the

money if he would commit the murder ; that R. proposed a mode of doing it ; that the

witness declined having any thing to do with it, and then the prisoner said he was

in jest ; and in a few days after, the murder was actually perpetrated by F. ; held

sufficient proof that the prisoner and R. entered into the conspiracy, to let in the de-

clarations of R. as evidence against the prisoner. (Commonwealth v. Crowninshield,

10 Pick. 497.)

Trespass by the plaintiff against the sheriff for levying on a negro under a fi. fa.

against Trigg, the plaintiff's brother-in-law, after he, being insolvent, had conveyed
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the negro with 11 others in trust, to satisfy a debt due to tlie plaintiff, and they had

been sold to the plaintiff at auction, where there were very few bidders. The pos-

session of the negroes was not changed till some time after ; and there were some

other circumstances showing fraud in the trust sale. It was, therefore, offered by the

sheriff to prove Trigg's private request to a bidder at the trust sale to forbear, for the

plaintiff was bidding for his (Trigg's) benefit. Held admissible, the circumstances

showing, to the satisfaction of the court, a community of design between the plaintiff

and Trigg to defraud Trigg's creditors ; that this being shown by circumstances of

which the court were to judge, the declaration was admissible though the plaintiff was

not present. (Per Carr and Green, Js. in Clayton v. Anthony, 6 Rand. 285.) So

where a bond was given by the father to the son with a confession of judgment ; on an

issue to try whether it was not intended as a fraud against creditors, they having pro-

ved a combination between the father and the son to defraud creditors ; held that they

might then give evidence of declarations of the father, made in the absence of the son,

that the bond was given for the sole purpose of keeping off creditors, and that it was

without consideration. (Reitenback v. Reitenback, 1 Rawle, 362.) So where a ven-

dor is left in possession of property, and exercises acts of ownership over it after sale,

this proves a combination to defraud creditors, and his declarations are evidence against

the vendee. (Wilbur v. Strickland, 1 Rawle, 458.) See Willies v. Farley, 3 Carr. &
Payne, 395, S. P. on the ground that, being in possession, the declaration is a part of

the res gestcs. See also Babb v. Clemson, 10 Serg. &. Rawle, 419, 426, 7, with S. C.

12 id. 328, 330.

On trial of an indictment against the defendant for prosecuting the slave trade, the

proof was that his captain of a vessel owned by him took on board various fitments for

the trade at Baltimore, (with the defendant's assent,) and where he resided ; and that

the defendant afterwards declared the vessel had made him a good voyage in that

trade. P^vidence was then received, that after the vessel had left Baltimore, having

cleared out on a voyage and proceeded to St. Thomas, the captain proposed to one

Coit to employ him as mate on a voyage to the coast of Africa for slaves, and thence

back to Cuba. Held admissible against the defendant, as a declaration coming from

his agent in the enterprise, and made in the course of its prosecution ; as part of the

res gestce, and as coming within the. general scope of his authority. He had an impli-

ed authority to hire a crew, and do other acts necessary for the voyage. (United

States V. Gooding, 12 Wheat. 460, 468 to 470.)

The combination being established in the above or some other way, the cases are

uniform that the confessions or declarations are received under the qualfications

mentioned in the text.

Thus, on a libel against goods as being forfeited by illegal exportation, in a trade

whh the Indians, the declarations and acts of the exporters' agent, or of any one who

acted in conjunction with the exporters in the course of their business, were held ad-

missible as evidence against the goods. The court declare the principles laid down in

the text. (American Fur Company v. The United States, 2 Pet. S. C. Rep. 358, 365.)

So the declarations of the second in a duel are evidence against the principal. (State

V. Dupont, 2 M'Cord, 334.) The defendants, 59 in number, being indicted for a con-

spiracy to prevent the use of the English language in the German Lutheran Church ;

and being proved to have been engaged in that enterprise, holding meetings, &c. to

concert measures for prosecuting their design with force ; held, that the inflammatory
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and threatening speeches of a few were proper as evidence against the whole. (The

Commonwealth v. Eberle and others, 3 Serg. & Rawle, 9, 16, 19, 20.) In an ac-

tion ao-ainst several defendants for a fraudulent conspiracy and obtaining public se-

curities from the plaintift', the plaintifi having proved the conspiracy for that purpose,

was allowed to give evidence of conversations among several of the conspirators,

to afl'ect another who was not present at the time. (Patton v. Freeman and others,

Coxe's Rep. 113.) On one of several defendants having suffered a default against

him in an action for a conspiracy and fraud upon the plaintiff, and the others having'

pleaded to issue, on executing a venire tam quam, the confessions of the former

were held admissible to aggravate the damages. (Bostwick v. Lewis, 1 Day,

33.) The court said they are evidence against him, he being on trial as to the

quantum of damages ; and that they might affect the others, was no reason for their

rejection.

It may be proper to observe here, that the admission of the principal (e. g. his

plea of guilty to an indictment) is prima facie evidence that he committed the

crime, on the trial of the accessary. In this respect, whatever his evidence against

the principal is so against the accessary. (Rex v. Bhck, 4 Carr. & Payne, 377.)

. On the other hand, on the trial of an indictment against two blacks. Poll and La-

vinia, for, poisoning their master, Samuel Skinner, with white arsenic, a conversation

between the prisoners was proved, in which they spoke of putting some deadly drug

into the water he should call for, in consequence of their having poisoned his soup,

Lavinia adding, " That is the way he said do it." She stated before the magistrate

that he meant John Skinner, who gave them something which looked like Ume, but it

was heavier. The court then received John Skinner''s declaration in evidence, that

he had just before bought arsenic. The prisoners, being convicted, appealed,

and the court of appeal granted a new trial. Taylor, C. J. said J. Skinner's de-

clarations would be admissible only against himself; and Henderson, J. said

" The rule has never been carried farther than this : that when a common design is

proven, the act of one in furtherance of that design is evidence against his associates.

It is in some measure the act of all. But the declarations of one of the parties can

be received only against himself" Hall, J. concurred. (State v. Poll & Lavinia, 1

Hawks, 442.) So on the trial of Col. Burr for a misdemeanor in setting on foot a

military expedition against Mexico, the attorney general, after giving proof tending

to show that Blannerhasset was a co-conspirator or an accomplice, then offered to

prove the declarations of the latter tending to implicate Col. Burr. The testimony

was overruled. Marshall, C. J. delivered the opinion of the court, that such a decla-

ration not forming a part of the transaction, and not made in the presence of the

accused, could not be received as evidence. It is inferrible from the report, that the

declaration related to some past transaction, and so came within the rule conceded

in Hardy's case, cited in the text. (U. States v. Burr, 2 Burr's Tr. by Robertson,

538, 9.) And see Apthorpe v. Comstock, 2 Paige, 488, per Walworth, Ch, S. P.

See also ante, note 233.

Where two persons jointly concerned were on trial, held that the separate ex-

amination of one before the magistrate was not evidence against the other.

(Hopkins and Gannon's case, before Radchff, mayor, 1 C. H. Rec. 173. Peo-

ple V. Bleecker, 2 Wheel. Cr. Cas. 256.) Of course it is not evidence for the
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other. (Brandon's case, 4 C. H. Rec. 140.) See Comnaonwealth v. Boyer, 2

Wheel. Cr. Cas. 150.

Where a witness was excused from answering a question, because the answer might

subject him to a prosecution, it was held that his declarations as to the same facts

were not for that reason admissible, especially as they affected the character of a

third person. (Nettles v. Harrison, 2 M'Cord, 230.)

NOTE 235—p. 379.

The admissions of one of tAvo joint grantors in a deed of land, the grantors being

both of them lessors of the plaintiff in ejectment, were received as evidence against

both as to the existence, contents and effect of the deed ; a foundation having been

first duly laid for oral proof of its contents. (Jackson, ex dem. Hoogland v. Vail,

7 Wend. 125.) The rule that the acknowledgment of one of several parties on the

record is evidence against the other, was applied to a suit by a creditor of the ances-

tor against his heirs and devisees. The acknowledgment and promise of two of these

who Avere also executors of the ancestor, were received against the others, to take

the debt out of the statute of Hmitations. (Johnson v. Beardslee, 15 John. Rep. 3.)

Q,uere. See infra in this note. In debt on a single bill, executed by the two defen-

dants, B. & E., to the plaintiff, the admissions of B. respecting the money being due,

were held receivable in evidence for the plaintiff agamst E. as well as B. (Lowe
V. Boteler & Eastburn, 4 Har. & M'Hen. 346.) In ejectment on several demises, a

deed given by one of the lessors to a tliird person, reciting the will of their common
ancestor, by wliich a title outstanding from all the lessors was shown, was received

in evidence against the whole of them. The reason given is, that the one lessor could

not be a witness ; and they all had a community of interest. (Brant, ex dem Van
Cortland v. Klein, 17 John. Rep. 335. Jackson, ex dem. Neilson v. M'Vey, 18 John.

Rep. 330.) But afterwards, in partition, by several persons claiming as heirs and

tenants in comm.on, against defendants, who claimed the premises in question

under a devise from the damandant's ancestor, it was held that the admission

of one of the damandants was inadmissible as against the others, to show the loss

of the will and let in oral proof of its contents. This was on the express general

ground that one tenant in common cannot admit away the rights of another ; and

the instance of lessors (tenants in common) in an ejectment, is put by v/ay of illus-

tration. The cases in 17 John. 335, and 18 id. 330, and the latter decision cer-

tainly cannot stand together. (Dan and others v. Brown and others, 4 Cowen's Rep.

483.) " To Vv'arrant receiving the admissions of one in prejudice of another, they

should have a joint interest in possession ; not a mere community of interest.

(Gray et al. v. Palmers, et al., 1 Esp. N. P. C. 135. Hackley v. Patrick, 3 John.

Rep. 536. Smith v. Ludlow, 6 id. 267, 269. Whitney v. Ferris, 10 id. 66.")

(Said by Sudam, senator, deliv^ering the opinion of the court of errors in Osgood

V. the Manhattan Comp. 3 Cowen, 623.) In a proceeding to prove a will be-

fore a court of probate, if the admission of one of the several who claim under

it be admissible in evidence, it must be one made after the interest accrued, not

one before the date of the will. But whether it be admissible ? Quere. (Bur-
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ton V. Scott, 3 Rand. 399, 407, 8, 9.) See cases, 1 Mood. & Malk. 51, and 4 Conn. R.

544, stated ante, not 230, In an action against R. & H., two makers of a promissory

note, H. suffered judgment by default.
_
On a trial with R., the written admission of

H. was received in evidence against R., though H. was insolvent ; and though H. &
R. had long since dissolved partnership. "It may be doubted whether the joint in-

terest is dissolved until the note is paid." In this case a subsequent counter declara-

tion of H., offered by R., was refused as evidence, though the plaintiff had used the

second declaration as evidence in another trial. (Martin v. Root, 17 Mass. Rep.

222, 227.) On appeal from the probate of a will, by the executors and principal

legatees, the declarations of one of them as to the circumstances attending the making

of the will, was received in evidence against the validity of the will, and of course

against the other legatees and executors. (Atkins v. Sanger, 1 Pick. 192.) Vid. in

Miller v. Miller, 3 Serg. & Rawle, 267, a similar question raised but not decided.

But see infra, Phelps v. Hartvvell. Qiiere, whether on an issue of devisavit vel non

the admission of one devisee who is a party, would be evidence against the others.

(Miller v. Miller, 3 Serg. & Rawle, 267.) In an action on a bond against the princi-

pal and his surety, conditioned that the for.mer should faithfully execute an agency,

his admission that his agency continued beyond a certain time, the question being

whether it did not then terminate, was offered in evidence by the plaintiff, at nisi pri-

us, and rejected. On a motion for a new trial, the court doubted whether the admis-

sion of a principal, not being a part of res gesta, should be received to affect his surety.

But the point went off on another ground. (Boston Hat Manufactory v. Messinger,

2 Pick, 224, 240.) Such an admission was denied in State Bank v. Johnson, (1 Rep.

Const. Court, 404.) but received in Simonton's assignees v. Boucher, (2 Wash. C. C.

Rep. 473.) In the first, the principal was not a party; in the latter, he was. But

no stress seems to have been laid upon the distinction. An acknowledgment of a

debt barred by the statute of limitations, by one of several joint debtors, defendants,

takes the case out of the statute as to all. (White v. Hale et al., 3 Pick. 291.) In

assumpit by two for transporting the defendant's whiskey, a letter from one admitting

that they had converted part of the whiskey to their own use, was received as evi-

dence against both. (Holmes et al., v. Keitlinger et al., 4 Yales, 532) In an ac-

tion against the managers of a lottery, to recover the amount of a prize, the confes-

sion of one of the defendant's that the plaintiff was the owner of the ticket, is evi-

dence against all defendants. (Snyder v. Wolfley and others, 8 Serg. & Rawle,

328.)

A joint assumpsit against two defendants not being maintainable without proof ex-

press or implied, that both have assented to the contract in its joint form, although

after establishing that one is liable, the other admits a joint liability, this will not sup-

port the action. (Mitchell v. Roulstone, 2 Hall's Rep., N. Y. S. P. 351.) So where

in assumpsit against two jointly, it was in evidence, that each admitted (in their re-

spective answer in chancery,) that they liad respectively, being joint trustees of the

plaintiff, received trust funds to the amount of the plaintiff's claim; held that the ac-

tion was not supported
; for this created no more than a several liability. (Parsons

V. De Forrest, 2 Hall's Rep. N. Y. S. P. 131.) Where two persons, A. & B., cove-

nanted as between themselves to make certain repairs at their joint expense, yet A.'s

admission that he and B. were jointly liable for work done in such repairs on the or-

der of A. alone, is inadmissible in an action at the suit of the workman to charge both
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(M'Creedy v. Frecdiy, 3 Rawle 251.) The admission of several defendants that cer-

tain books which all the defendants had notice to produce, were in the possession of a

man who was the alleged agent of them ail, was held not admissible as to another de-

fendant, so as to warrant oral proof of their contents ; no joint liability in all being yet

proved. (Birbeck v. Tucker, 2 lialFs Rep. N. Y. S. P. 121.) In assumpsit for

money paid by a plaintiff as a suret}^, against several of. his co-makers, on a promis-

sory note, the admissions of one of the co-makers, a defendant, that the plaintiff was

surety on the note for all the others,' are inadmissible to affect any one beside the per-

son making the admission. (Warner v. Price, 3 Wend. 397.) Semb. The admis-

sion of one administrator of his intestate's debt, is inadmissible against another, though

both are parties defendantson the same record. (Forsyth v. Ganson,5 Wend. 558, ,561.)

And the contrary concession in James v. Hackley, 16 John. Rep. 277, was ques-

tioned And in Hammon v. Huntley, (4 Cowen's Rep. 494,) an admission of one of

two executors, defendants, was not allowed against the other ; for it may charge the

other with a devastavit ; though it was said sufficient to take the claim out of the

statute of limiiations. But even of this last, quere : and see the cases ante, note 230,

where it is made a serious question whether the admission of a personal representa-

tive shall be received against himself, even to take the case out of the statute. On
appeal against devisees from an order of probate, confirming and allowing a will, on

the ground that the devisor was insane, the opinion of one of the devisees was not

allowed to be given in evidence against the whole, as he was not solely interested
;

but another devisee joined with him as appellee, had an interest. (Phelps v. Hartwell,

and another, 1 Mass. Rep. 71.) In an action by the holder against C, G. & R., part-

ners, on a note signed by R., with the partnership name payable to himself, and endorsed

by him to the plaintiff; the defence was that this w-as to pay R.'s private debt to the

plaintiff. The plaintiff offered R.'s admissions in evidence, of facts showing the note to

be valid. Held inadmissible on this question, viz. whether R. was, quoad hoc, a partner.

(Tuttle V. Cooper et al., 5 Pick. 414.)

The declaration of one of several defendants, that he and the others were part-

ners, is receivable for the plaintiff. (Whitney v. Sterling, 14 John. Rep. 215.)

And so are the like declarations from each of the defendants. (Taylor v. Hen-

derson, 17 Serg. & Rawle, 453, 457.) But they are evidence only against the

person who makes them, not against the others. (Corps v. Robinson, 2 Wash. C.

C. Rep. 388.) And hence, it has been said if the person making the declaration

were not defendant on the record, the declaration could not be received at all.

(Martin v. Kaffroth, 16 Serg. & Rawle, 120.) And in all these cases the testi-

mony should be received with the express qualification that it shall affect him

alone who makes the admission. (Whitney v. Ferris, 10 John. Rep. 66.) And

where one of the defendants was defaulted, and on trial of the issue against the

other a prima facie case of partnership was made out against both, yet the admissions

of the defaulted defendant were refused to implicate the other. (Robbins v. Willard,

6 Pick. 464.)

The confession of one partner, after the partnership is proved, is not received against

another on the ground of his being a joint party, but on the ground of unity of inter-

est ; and his admissions may be received though he be not served with process, or

a nolle prosequi be entered against him. (Boyce v. Watson, 3 J. J. Marsh. 498,

500.) And it lies with the judge, not the jury, to decide whether a partnership is
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shown, so as to let in the admissions of one against the other. (Harris v. Wilson; 7

Wend. 57.)

NOTE 236—p. 379.

Martin v. Root, 17 Mass. Rep. 222, 227. Cady v. Shepherd, 11 Pick. 400, 407, 8.

But the rule in many of the courts of this country is directly the contrary, by which

the power of a partner to bind his co-partners by admission, is limited in time to the

existence of the co-partnership. After dissolution his admission will not be received,

even respecting previous transactions of the firm, so as to affect any other than him-

self. Accordingly he cannot after dissolution, state an account with a former credi-

tor of the firm, so as to affect his co-debtors. (Hackley v. Patrick, 3 John. Rep.

536. Walden v. Sherburne, 15 id. 409. Shelton v. Cocke, 3 Mnnf. 191. Walker

V. Duberry, 1 Marsh. Kent'y Rep. 189.) So, of his affidavit of facts showing that

the debt claimed as a set ofi' by him and his co-partners, is not due. (Hopkins v.

Banks et al., 7 Cowen's Rep. 650.) But the admission of a debt by one of several

partners, made after dissolution, will take the debt so admitted out of the statute of

limitations, though the original debt cannot be so proved. (Shelton v. Cocke, 3 Munf.

191. Smith v. Ludlow, 6 John. Rep. 267.) Entries made after dissolution in part-

nership books, are evidence against him alone who made them. (Simonton's assignees

V. Boucher, 2 Wash. C. C. Rep. 473.) Action for attorney's fees. The defendants

had been partners, but their partnership was dissolved. After this, one of them ad-

mitted that he had employed the plaintiff's intestate, an attorney, to prosecute two

suits for the partners. Held not sufficient to implicate both defendants. (Clark v.

Gleason et al., 9 Cowen's Rep. 57.) On a bill filed against two partners for an ac-

count of trading voyages, in which the complainant was jointly interested with them,

one question respected the amount of the complainant's interest in a certain cargo of

cotton, whether it was limited to the amount of the funds in the defendant's hands be-

longing to him, and which had grown out of certain previous voyages the parties had

made ; or whether it was one half of the whole cargo. The partnership between

the defendants had been dissolved before bill filed. On a reference to a master, he

received and acted on the admission of one of the partners before him, that ihe com-

plainant's interest in the cargo was limited to the amount of his funds in the defend-

ant's hands, a fact which the other partner denied, insisting that the complainant's

interest was one half of the cargo. There having been a great loss on the cotton,

this admission very much reduced the charges against the plaintiff^. The partners

were therefore interested to make his interest as large as possible. On appeal

to the court of errors, the counsel for the complainant sought to make a distinc-

tion between a partner's admitting an account, or a balance of account after disso-

lution, and his admission of any fact; but the court held there was no difl^erence,

and that, though he may bind himself by an admission at any time, a partner after

dissolution can make no admission whatever, which shall operate against his co-part-

ner. (Baker v. Stackpole, 9 Cowen's Rep. 420, 434. See Chapin v. Coleman, 11

Pick. 331.)
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. The English rule was once followed in South Carolina ; accordingly in assumpsit

for goods sold, against two partners, a letter from one, written after dissolution, ad-

mitting the receipt of an account current, and that it was correct, was held admissi-

ble against both. (Simpson et al., ads. Jeddes, 2 Bay, 533.) This was in 1804 ;

but in 1815 this case was directly overruled by the whole court, and the New York
rule adopted. (Chardon v. Calder & Co., 2 Const. Rep. 685.) And again, in 1819,

the same doctrine was deliberately recognized on the authority of the New York

cases. (White v. The Union Ins. Co., I Nott & M'Cord, 561. And see Fisher's

ex'rs V. Tucker's ex'rs, 1 M'Cord's Ch. Rep. 171, 2.) But in Kentucky, where the

New York rule is fully established, (Walker v. Duberry, 1 Marsh. 189 ;) where one

partner after dissolution, but before notice given, and before it appeared the plaintiff

had any knowledge of the fact, certified a balance to be due from the firm to him
;

held that this was evidence against the old firm. (Gardner et a!., v. Towsey, 3 Litt.

Rep. 425.)

The admission or promise of a surviving partner will not even take the debt out of

the statute of limitations as to the estate of the deceased partner ; much less would it

prove an original debt. (Fisher's ex'rs v. Tucker's representatives, 1 M'Cord's Ch.

Rep. 169.) And the dictum to the contrary, in Higginson and others v. Air and

others, (1 Desauss. 427.) is overruled, (id.) After the partnership of the defend-

ants was dissolved, and that known to the plaintiffs, one of the defendants certified a

balance as due from the firm. Held not admissible to charge the other partners.

(Ward V. Howell et al., 5 Har. & John. Rep. 60.) But Nott, J., thought, contrary

to the two last cases, that the confession of an original debt by one partner was admis-

sible against the other, though made after dissolution. (Fisher's ex'rs v. Tucker's

ex'rs, 1 M'Cord's Ch. Rep. 190.)

NOTE 237—p. 379.

The authorities all agree that the admission of one partner during the continuance

of the partnership is evidence against all. (Per Hosmer, C. J. in Bound v. Lathrop,

4 Conn. Rep. 338.) Thus, entries made by one partner during the partnership in the

partnership book of accounts, are evidence against the other partners. (Walden v.

Sherburne, 15 John. Rep. 409.) And the acknowledgment of a debt by one partner

will bind the other, because each is bound for the whole. (Per Cur. in Corps v. Rob-

inson, 2 Wash. C. C. Rep. 390.) In an action against a surviving partner, on a

promissory note, alleged to have been signed by the deceased partner with the name

of the firm, evidence of his confession that he signed was admitted. (Adams v.

Brownson, 1 Tyl. 452.) Semble, That where a partnership between two defend-

ants in chancery is established by proof aliunde, the answer of one partner is evi-

dence against the other, the same as any other admission would be. (Williams v.

Hodgson, 2 Har. & John. 474, 477. Chapin v. Coleman, 11 Pick. 331.) See ante,

note 235.

Confessions of one partner to charge the others are not received because both are

parties to the record, but because of unity in their interest ; they are evidence there-

FOL. I. 51
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fore, though a nolle prosequi be entered against the confessing partner. (Boyc® t»

Walton, 3 J. J. Marsh. 498, 500.)

NOTE 238—p. 380.

Where the defendant gave a letter of credit, engaging to be accountable with W,

for goods to be purchased by the latter, in an action against the defendant for goods

sold to W. under the letter, held that W.'s subsequent letter admitting the purchase

•was evidence against the defendant. (Meade v. M'Dovvell, 5 Bin. 195.) In an action

by a bank against a surety in a bond for the good behavior of a teller, his entries of

sums to his credit, made while he was acting as teller, were held admissible as

evidence at^ainst his surety as a part of the res gestce. ; otherwise as to his declarations

after his dismissal from the bank. (State Bank v. Johnson, 1 Rep. Const. Ct. 404.)

But see Simonton's assignees v. Boucher, 2 Wash. C. C. Rep. 473.

The admission of one maker of a joint and several note was received against the

other, who was sued alone, (Beitz v. Fuller, 1 M'Cord, 541 ; Bound v. Lalhrop, 4

Conn. Rep. 336 ;) and this, though the one not sued had obtained his certificate as a

bankrupt, under the law of the U. States, and the defendant was his surety ; the

court saying, he must indemnify his surety. (Howard v. Cobb, 3 Day, 309.) But

the admissions of a co-obligor, not sued, in a joint and several bond, were refused

against the defendant. (Hamlin v. Fitch, Kirby, 174. Abel v. Forgue, 1 Root, 502.)

And see Baker v. Briggs, infra. On plea, in abatement of the non-joinder of A., in

an action arising ex contractu, (i. e. for work and labor) his declarations made before

action brout^ht, were received in evidence for the defendant, to show him a joint con-

tractor ;
(i. 6. a member of the company for whom the work was done ;) and Abbott,

Ch. J., laid down this important general rule :
" Whatever, in an action brought

against him as a proprietor, could be evidence to prove him one, may be received on

this issue to prove him to be one." (Ciay v. Langslow, 1 Mood. & Malk. 45.)

Storrsv. Wetmore, Kirby, 203, contra; but the party alleged to have been non-joined

was received as a witness for the defendant. The direct contrary of Clay v. Langs-

low was also resolved in Sweeting v. Turner, 10 John. Rep. 216. After a partner-

ship established, what is said by one is evidence against the other, though the former

be not a party on the record. (Fish v. Copeland, i Tenn. Rep. 383, Adams v.

Brownson, 1 Tyl. 452.)

In the following cases the admissions of a party not on the record, though having a

common interest of a certain character with the party to the suit, have been denied ;

It was held that the admission of the principal maker of a promissory note was not

admissible to affect the surety who was sued alone. (Baker v. Briggs, 8 Pick. 122,

128.) See Howard v. Cobb, supra, contra. The plaintiff, with G. and several others,

borrowed money on a note made by the plaintiff, and endorsed by G. and the others,

which the plaintiff paid; and sued G.'s administrator for G.'s aliquot share, and

offered the declarations of the other endorsers in evidence, to prove that they were all

to share alike. Held inadmissible. Putting their names on the note as joint endor-

sers did not make them partners. (Slayraaker v. Gundacker's ex'rs, 10 Serg. &
Rawle, 75, 81.)
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In an action by a creditor against the heirs and devisees of his debtor, some of

whom were also executors, who had petitioned the surrogate for a sale of the debtor's

real estate, on the ground of an alleged deficiency of personal assets ; the admission

made by the executors in their application to the surrogate, was held by the supreme

court to be evidence against all the defendants, to show the insolvency of the debtor,

with the view to avoid a voluntary conveyance made by him, and thus repel the plea

of riens per descent, or riens per devise. (Manhattan Co. v. Osgood, 15 John. Rep.

165.) But the judgment in that case was reversed by the court of errors on this

single point. (Osgood v. The Manhattan Co., 3 Cowen's Rep. 612.) Nor will an

admission by an heir, or any act of his, affect a claim against the executor. (Blake's

ex'rs v. Quash's ex'rs, 3 M'Cord, 340.) So any acknowledgment or admission made

by an executor or administrator, will not bind the real assets in the hands of an heir

or devisee, or of the people by escheat, or even affect the right of either to plead the

statute of limitations. (Mooers v. White, 6 John. Ch. Rep. 360.) The admissions

of an executor or administrator of a co-obligor, are not evidence against the surviving

obligor in an action against him by the obligee, (Wilmer v. Harris, 5 Har, & John.

1,) nor are the declarations of one of several representatives of the deceased admissi-

ble against another in a suit by him. (VValkup v. Pratt, 5 Har. & John. 51.) And
the executor of an executor cannot be affected by his testator's declarations, that he

had assets of the first testator. (Knapp v. Hanford, 6 Conn. Rep. 170, 174, 5.)

KOTE 239—p. 382.

The distinctions contained in Fairlie v. Hastings, relied on by our author, and now

so fully recognized by the English authorities, have continued to maintain their

ground in England, and formed the grand text upon which all the American courts

have proceeded, with perhaps less deviation than the English courts themselves.

These distinctions have been often laid down in the abstract ; and still oftener illus-

trated by the variety of aspects and relations in which the declarations of the agent

have presented themselves. We are, in the first place, after fixing upon him the

character of an agent, to inquire whether his acts, statpments, or declarations pro-

posed to be given in evidence, took place while he was making the agreement or

otherwise proceeding within the scope or bounds of the authority which we find he

possessed. If this be so, they are the acts, statements, or declarations of the princi-

pal himself; and though the party insisting upon them as such, may call the agent

and prove them by him, yet he may be passed by, and any third person having the

requisite knowledge of such acts, statements or declarations, is equally admissible

for that purpose. (Rawson v. Adams, 17 John. Rep. 130, 1. Sherman v. Crosby,

11 id. 70, 1. Shelmaker v, Thomas, 7 Serg. & Rawle, 109. Meredith v. Kenedy,

Litt. Sei. Cas, 516, 517, 518. H[ood v. Reeve, 3 Carr. & P. 532. Per Spencer J, in

Coleman v. Southwick, 9 .John. Rep. 54, 5. Per Marcy, J. in Benjamin v. Smith, 4

Wend. 334. Thallhimer v. Brinckerhoff, 4 Wend 396, 7. Burlington v. Calais,! Verm.

385. Perkins v. Burnet, 2 Root, 30. Mather v, Phelps, id. 150. Irving v. Mortley, 7

Bing. 543. Webb v. Alexander, 7 Wend. 281, 3, 6.) Thus, ifthe agent's declaration be by

letter, instead of calling him, you may call another and prove the signature to be in his
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hand writing, as if it were actually a letter of the principal ; for it is so in law.

(Daniel v. Hill, Norris' Peak. 40.) But semb. you must show that it was sent ; and

it is not enough to prove a copy from the agent's files, though he be dead, unless the

original be accounted for, (Davis v. Mason, 4 Pick. 156.) Nor this, though the

copy be properly directed, (id.) So copies of invoices made by him cannot be pro-

ved, though the originals remain in his custody. (Cooper v. Morrell, 4 Vieates,

341.)

We proceed, therefore, to a brief sketch of the cases, as they show, first, when the

declaration of the agent proposed to be given in evidence shall be deemed within his

authority, or, as it is often expressed, a part of the res gesta ; and secondly, when

they are beyond his authority and therefore, like any declaration of a third person,

inadmissible without the sanction of his oath.

First. For the declarations of corporators offered in evidence to affect the interest

of the institution to which they belong, we refer generally to the previous note 232,

on this subject. The cases as to the admissions of joint wrongdoers, ante, notes 233

and 234, may also be advantageously consulted, as having an important bearing on

the question when a declaration shall be deemed a part of the res gesta.

The admission of an overseer of the poor that he had received the requisite notice

to charge his town with the expenses of a pauper, such admission being made by him

while engaged in court as agent, defending the town against the claim as is his office

and duty by law, is admissible in evidence against the town at any time after. (Bur-

lington v. Calais, 1 Verm. Rep. 385.) And note, this admission was made while

irying the cause in the court below before the justice, and was received as evidence

against the town on the trial upon appeal, as it would have been if made by the party

himself. (Reed v. Rocap, 4 Halst. 346, 352. Fitch v. Hyde, Kirby, 258, 9, slated

ante, note 221.)

It has also been made a question whether the admissions of counsel upon one trial

would be evidence against the client in another ; for the counsel is equall}i authorized

to make the particular admission as was the overseer. But he has no such general

power, and hence it has been holden that his admissions cannot be received out of the

cause ; (Harrison's Devisees v. Baker, 5 Litt. 250 ;) and that a bill of exceptions is

not evidence in or out of the particular cause
;
(Baylor v Smithers, 1 Mon. 6, 7 ;) though

held, it may be in the same cause, to discredit a witness, (id.) ; but quere. Nor is a

case made for a new trial evidence in another suit, though both suits relate to the same

subject matter. And such cases ought not, perhaps, in any case to be received as

evidence, unless the admission of some fact contained in them be made the condition

of a new trial. (Elting v. Scott, 2 John. Rep. 157, 162. Harrison's Devisees v.

Baker, 5 Litt. 250, 252, 4.) Nor does a demurrer to a plea so admit the facts as to

be received in another cause between the same parties. (Tompkins v. Ashley, 1

Mood. & Malk. 32, 3.) But a bill of particulars was held an admission in the par-

ticular cause in which it was rendered. (Rymer v. Cook, 1 Mood. & Malk. 86, 7,

note.) But see Brittingham v. Stevens, 1 Hall's Rep. N. Y. S. C 379, contra. So

a notice from the attorney may be used as an admission in the particular cause. (Holt

V. Squire, cited in the text.)

When the wife shall be deemed the agent of the husband, and so her admissions

received, see ante, note 69,
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Of confessions by the under slieriff, deputy or bailiff, to charge the sheriff, see

vol. 2.

The defendant agreed to pay to the plaintiff a sum of money, in consideration

t)f the plaintiff suffering his wife to live separate, and delivering to her certain

property. In a suit for the money, the wife's declarations that she had received

the property, were held admissible against the defendant, she being his agent for

this purpose. The court said her receipt would have been evidence of the delivery,

and her parol admission ought to be equally so. (Fenner v. Lewis, 10 John. Rep.

38, 44, 45.)

But note, this case seems more difficult to support as one of a mere agency admis-

sion, than as the admission of the real party in interest, though not on the record, ac-

cording to the rule, ante, in the text, and note 231.

The defendant having written to the plaintiff that he would be accountable with W.
for any contract he would make for the purchase of goods, in an action for goods sold

to W., held that a letter from W. (subsequent to the purchase) acknowledging the

purchase of goods from the plaintiff, was evidence against the defendant. And Tilgh-

man, C. J. said, the defendant having confided to W. the power of making the con-

tract, confided to him, of consequence, the power of furnishing evidence of the con-

tract. (Meade v. M'Doweli, 5 Binn. 195.) But note; this is more like the case of

principal and surety, than principal and agent. Both parties seem to have been

liable ; the defendant as surety, on his letter of credit, and the purchaser as a prin-

cipal. (Ante, note 238.) Accordingly it is said, the letters of an agent cannot be

received in evidence to prove facts stated in them. He is a competent witness, and

should be sworn to prove these. But his letters inay be received to show what

facts he has stated in the course of his business as agent, in order to explain upon

what motives and principles the party receiving them acted ; though the facts stated

must be proved otherwise. (Blight v. Ashley, Peters' C. C. Rep. 15, 21, per Wash-

ington, J.)

In assumpsit for money had and received, the plaintiff offered in evidence what the

defendant's agent who received the money, said. Curia. " What he said and did in

that transaction is the same as said and done by the defendant." (Perkins v. Burnet, 2

Root, 30.) To repel a plea of usury to a promissory note, the plaintiff offered to show

what the defendant's son had said while acting as agent in relation to the transaction

in question. Held admissible. (Mather v. Phelps, id. 150.) So an entry of deposit

by the agent of a bank in a bank book accompanying the deposit, is a conclusive

admission against the bank ; otherwise, if made afterwards. (Manhattan Co. v.

Lydig, 4 John. Rep. 3S9.) So the entry in a bank book of a dealer, of the amount

of his deposit, made by a teller or clerk of the bank, is an entry by the bank agent.

He is not the agent of the dealer, and a mistake may be shown by the latter. (Me-

chanics and Farmers Bank in the City of Albany v. Smith, 19 John. Rep. 115.)

Accordingly, in assumpsit for the price of hides sold b)^ a butcher, against the pro-

prietors of a tan yard, their general manager of the yard, who had power to buy

hides and sell leather, gave the plaintiff three certificates of different dates ; one that

$1640 75 was due the plaintiff on settlement ; one that $2843 25, and another that

$1297 30 worth of hides had been received by him from such a day to such a day,

mentioning the time in each certificate ; and signed his name. And these certificates

were held admissible to charge the defendants. Marshall, Ch. J., said the proprie-
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tors themselves might have given such papers ; and their general manager had the

same power ; and the court held all the papers receivable in evidence against the defen-

dants including that which certified the settlement or balance struck. (Barry v. Foyles,

1 Pet. S. C. Rep. 311 ; and see Rawson v. Adams, 17 John. R. 130.) So to prove a

loss on an adventure shipped to New York, the account of sales by the factor was

received in evidence on proving his signature to the account. (Rich v. Broadfield,

] Dall. 16.) And semb. the log book of a ship is evidence for (of course it is so

ao-ainst) the owner ; but it nmst be proved to have been regularly made. Proof of

the mate's hand-writing in many parts, and that a sailor saw him writing, " Log

book of the Lydia," (the name of the ship,) during the voyage, held not enough.

(United States v. Mitchell, 2 Wash. C. C. Rep. 478.) Such strict proof would of

course not be necessary, where it is used against the owner. So the declaration of

a sheriff or auctioneer as to what property is up for sale,-e. g., whether it be the

whole farm or only a certain parcel of it, is admissible. (Wright's Lessee v. De-

klyne, 1 Pet. C. C. Rep. 199, 201, 204.) And in assumpsit for ten kegs of dollars,

against a bank, the plaintiff proved that the kegs, being brought to the bank against

the plaintiff's will, were paid out for the debts of the bank by direction of A. and B.,

president and cashier pro tempore. And this was held admissible, though H. and B.

were both within reach of a subpoena ; because a president and cashier of a bank

may direct money in the bank to be paid out for the debts of the institution. But

the subsequent admission of the president as to a bag of dollars which had been

brought into the bank and converted by a stockholder, that this was the plaintiff's

property, was held inadmissible. (The City Bank of Baltimore v. Bateman, 7 Har.

& John. 104.) So on a libel against goods, as being forfeited by illegal exportation,

in a trade with the Indians, the declarations and acts of the exporters' agent, or of

any one who acted in conjunction with the exporters in the course of their business,

were held admissible as evidence against the goods. (American Fur Company v.

The United States, 2 Pet. S. C. Rep. 358.) So in a statute proceeding, to recover

for labor done on the respondent's ship, he insisted that the Ubellant had been paid

by a note of W. & C, former owners. The Ubellant insisted that the note was not

paid, but renewed and discounted, the money going to W. and C. A witness for the

HbeUant proved that W. and C.'s clerk came to the libellant, and requested him to

renew the note, which he did. Objected that this was hearsay ; and that the clerk

should be sworn as a witness ; but the objection was overruled. The court say,

being clerk of W. and C, he was their agent ; and liis sayings and doings were

matters of fact. (Ship Portland v. Lewis, 2 Serg. & Rawle, 197, 203.) And though

the acts of a deputy surveyor in surveying state lands for A. cannot be given in

evidence for him without producing the public authority under which the deputy

acted, yet the unauthorized act of the deputy, done or attempted by the procurement

of A., may given in evidence against him. (Unger v. Wiggins, 1 Rawle, 331.) So

in an action by the owners of a vessel on a policy of insurance, the protest of the

master and mariners, is admissible evidence for the plaintiffs, and of course for the

defendants. (Miller v. South Carolina Ins. Company, 2 M'Cord, 336. Campbell

v. WiUiamson, 2 Bay, 237.) E. g., as to the cause of deviation, or the seaworthiness

of the vessel. (Id., id.) The plaintiff made an agent to receive certain monies

collected for him by the defendant. Held, that the agent's drafts on, and receipts to

the defendant for money, his letters in the course of the business to the defendant.



Ch. 7.] Bij the Agent of a Party. 407

and an account and balance struck between them in respect to the money
; and the

agent's admission of payment at the time of so setthng, were all evidence for the

defendant. The agent need not be made a witness by him. (Thallhimer v. Brinck-

erhofF, 6 Cowen's Rep. 90, 99, 100; and see Sherman v. Crosby, 11 John. R. 70.)

So a letter from the debtor's agent (authorized to do the act) directing the creditor

on which of several debts to apply certain moneys paid, were held admissible to

prove the application of the payment. (Mitchell v. Dall, 2 Har. & Gill, 159. 170.)

The party had employed Fitch as agent to sell for him a quantity of barilla, who
sold part to the defendant, who gave his note. The barilla was in truth worth

nothing ; and in an action on the note, the defence being that there was fraud, the

defendant proved the declarations of Fitch in respect to the quality of the remaining

quantity .on hand, after the sale to the defendant. The court thought that as Fitch

was agent for selling the whole, his declarations, while engaged in that agency, were

admissible against the plaintiff'. But the cause went off mainly on another point.

(Welch V. Carter, 1 Wend. Rep. 185. 190, 191.) In an action for money had and

received, it appeared that the defendants' agents had directions to receive the money

and remit it to the defendants. A letter from the agents admitting they had received

it, that letter being answered by one from the defendants, was therefore received in

evidence against the defendants, as a declaration made in the course of their busi-

ness as agents. The object of the letter was to show the money to be in the hands

of the defendants' agent. (Coates v. Bainbridge, 5 Bing. 58. 2 Moore & Payne,

142, S. C.) In assumpsit on a promise to remove certain mud, which the defend-

ant's foreman had asked leave to throw on the plaintift''s land, on cleansing a stream

for the benefit of the defendant's mill, the plaintiff ofl'ered to prove what the defend-

ant's clerk in his counting house, and who also had the internal management of the

mill, had directed the foreman as to cleaning the stream, and taking away the mud.

Held inadmissible. The act of throwing out the mud was not within the ordinary

business of the defendant as a miller ; and the clerk who managed the mill could

not, therefore, interfere. Suppose, said Best, C. J., the defendant's house had been

out of repair, the repairing would not come within the business of the clerk as

agent in the counting room. (Schumack v. Lock. 10 Moore, 39.) The acknow-

ledgment of the cashier of a bank, that a note had been paid, was received, and held,

prima facie, evidence against the bank. (State Bank v. Wilson, 1 Dev. 484.) So

where the wife of the plaintiff, who was shown to be the plaintiff's agent for the

purpose, declared that the demand in question had been sold by her to F., this was

held admissible as evidence against the plaintiff; and that any one might safely treat

with F. concerning it. (Curtis v. Ingham, 2 Verm. Rep. 287, 289 ;) note, the plain-

tiff had left ihe stale, leaving the whole control of this business with his wife. Oa
trying a claim as informer against the U S. collector, for the proceeds of goods in-

formed against, the admissions of his deputy while engaged in the seizure and se-

curing the property are admissible against the collector, as to the fact of the claimant

being the real informer ; but not after the goods are secured in the store, or the

transaction otherwise closed by him. In the first case, they are a part of the res

gest(B, in the last not. (VVestcott v. Bradford, 4 Wash. C. C. Rep. 492, 499 to

501.) An attorney general has power to make admissions favorable to the accused.

(State V. Fields, Peck, 140.) And the declarations of a surveyor authorized by the

owner of land to survey and lay out a town, made in reference to matters chiefly with-
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in the scope of his powers, and while he is acting in his agency, are evidence against

the owner and his grantees. (Barclay v. Howell'e lessee, 6 Pet. S. C. Kep. 498.

M'Cormick v. Barnum, 10 Wend. Rep. 104, S. P.) In the latter case the surveyor

was dead, but this was not relied npon. His declaration was considered within the

scope of his power, which was to make a survey and allotment for the owner, though

made just after the close of his survey. But see Meredith v. Kennedy, Litt. Sel. Cas.

516 517, 518, stated also infra, which holds that such subsequent declarations cannot be

received. The declarations of the defendant's supercargo, made while sailing, that the

deviation of the vessel from the voyage described in the charter party, was by his, the

supercargo's direction, were received in evidence against the defendant, (Higginsv.

Soloman, 2 Hall's Rep. N. Y. S. C. 482, 487, 8.) The defendant gave a written or-

der on the plaintiif in favor of S., stating that S. wished to trade with the plaintiff for

hides, to the amount of 80 or 100 dollars, and that the defendant would be responsible

for the engagements of S., and S. endorsed on the order a receipt for the hides, "to the

amount of 100 dollars," &c. held, that the receipt so endorsed was prima facie evidence

of the delivery of the hides pursuant to the order. The court say that S. was the de-

fendant's agent, having authority to receive ; and the receipt was his act as agent.

(Rawson v. Adams, 17 John. Rep. 130.)

Secondly , we are to present the cases where the declarations or statements proposed

to be proved are beyond the scope of the agent's authority ; in which case they are

not evidence to affect his principal, farther than any mere assertion, though they

regard acts which were within his authority. (Per Cheves, J., in State Bank v.

.Tohnson, 1 Rep. Const. Ct. 409. Blight v. Ashley, Pet. C. C. Rep. 15, 21. Webb

V. Alexander, 7 Wend. Rep. 281, 283, 286. Per M'Lean, J., in Barclay v. Howell's

lessee, 6 Pet. S. C. Rep. 504.) And this, though they are contained in the agent's

sworn answer to a bill in chancery. (Leeds v. The Marine Ins. Co. of Alexandria,

2 Wheat. 380.)

In assumpsit for work and labor, the plaintiff was allowed to prove by D. the decla-

ration of the defendant's agent concerning buildings erected by the plaintiff on the farm

of a third person, with whom it did not appear the defendant had any connection.

This was left to the jury with instructions, that if they believed D., they should find

for the plaintiff. Held erroneous ; for no connection was shown between the de-

fendant and the third person, (Irvine v. Buckaloe, 12 Serg. & Rawle, 35.) The

defendant, by F., his agent, purchased certain trees of the plaintiff's intestate.

Held, that a subsequent written account made by F., of the timber cut under F.'s di-

rections, for the defendant was not admissible in evidence against him. (Pasteur v.

Parker, 3 Rand. 458.) So in assumpsit for the price of pig iron, the delivery was sought

to be proved by the certificate of the defendant's clerk, dated Nov. 1815, that the quan-

tity of pig iron delivered to him by the plaintiff in October and November, 1814, was

so much. Held inadmissible, it being a past transaction, and not a receipt given at

the time, which, semble, would have been evidence. The plaintiff should have sworn

the clerk as a witness. (Glasser v. Reno, 6 Serg. & Rawle, 206, 207.) Again ; in an

action for money had and received, the claim arose from the defendant having receiv-

ed money from the treasury for certain rations furnished to the army by one Bradshaw.

The plaintiffs claimed that Bradshaw, now deceased, was their agent in furnishing the

rations; and the defendant that he was his agent in furnishing them. The defendants

oflfered in evidence a written statement of facts by Bradshaw respecting the matter in
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controversy, made to be submitted to referees in a controversy between himself and one
Duncan. Held inadmissible. The plaintiffs then offered in evidence Bradshaw's let-

ter denying that the defendant had supplied the rations ; but this was in answer to cer-
tain declarations of his to the contrary, which the defendants had given in evidence

Held admissible only in this point of view ; but not as proof of an independent fact.

(Turnbull et al. v. O'Hara, 4 Yeates, 446, 452, 3.) Quere. Action for money paid

as a premium in effecting an insurance for the defendant. W., as the defendant's

agent, requested the plaintiff to insure, and gave to the plaintiff his (W.'s) own note,

but failed. The plaintiff offered to prove the subsequent declarations of W., that the

defendant would pay the debt. Held inadmissible. The reason given is, that W
was agent only to effect the policy ; not to bind the defendant by a subsequent promise

to pay. (Millick v. Peterson, 2 Wash. C. C. Rep. 31.) In ejectment founded on an

entry and survey, the admission of the plaintiff's agents and surveyors, that they had

agreed to a survey which should not interfere with the defendants, were held inadmis-

sible against the plaintiff, not being made in the course of their acts as agents ; but after-

wards. (Meredith v. Kennedy, Litt. Sel. Cas. 516, 17, 18.) Quere. See M'Cormick v.

Barnum, 10 Wend. 104, and Barclay v. Howell's lessee, 6 Pet. 498, both cited supra.)

But in the N. Y. case the surveyor was dead, and it was a declaration as to boundaries,

and in the case from Peters, the declarations of the surveyor were while he was acting

as such. In trover against four, two of them owners, and two agents of the owners in

managing a warehouse. The two agents admitted that they had, by the owners' or-

ders converted the plaintiff's whiskey which he had at the warehouse. Held inadmissi-

ble, as the admissions were not at the time of their doing the acts complained of. (Rob-

erts, &c._v. Burks, Litt. Sel. Cas. 411.) The plaintiff appointed an agent to settle

with and receive money from the defendant for a debt. The defendant, to prove a

settlement and payment between him and the agent, offered in evidence an account

current, to which the agent had made an affidavit. Held inadmissible, it being the

admission of past acts of the agent, and the admission not within the scope of his au-

thority. (Thallhimer v. Brinckerhoff, 4 Wend. Rep. 394.) So the declarations of

one who had been an agent to make a contract, after he had made it, though he was

still agent to make like contracts for the same party, were held inadmissible to affect

his principal in respect to the terms or construction of the former contract ; for such

were not a part of the resgestcz. (Haven v. Brown, 7 Greenl, 421.) So the declarations

of an agent, that he had given license to enter and cut timber, are not admissible

against his principal; being an admission of what was past. (Hubbard v. Elmer, 7

Wend. Rep. 446, 448.) The maker gave a proposition for time on his note at the

bank to the cashier, who, as he promised, submitted the proposition to the direc-

tors ; and came and told the maker that the proposition had been accepted. It was

proposed to give this in evidence against the bank, the cashier being their general

agent, which fact was admitted. But held, that notwithstandmg, this inlbrmation

was not a part of the res gestae. He did not himself make the contract for time :

it was made by the directors. He merely carried the proposal and brought back the

answer ; and the information being but hearsay, held, the agent must be sworn.

(Grafton Bank v. ¥7oodward, 5 N. H. Rep. 301, 308, 9.) An agent ajipointed to

superintend the execution of a survey in a suit in chancery, has no authority to ad-

mit the notoriety of any object whose notoriety may be material in the cause. (Ro-

binson V, Morgan, Litt. >Sel. Gas. 56.) in detinue for the plaintitT's goods, pawned

Vol. I. ' 52
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without his authority to the defendant, a pawnbroker, the only evidence to charge

the defendant with possession, was the admission of the defendant's shopman, made

at the house of the plaintiff's attorney. And Tindal, C. J., delivering the opinion

of the court said, if the transaction had been one in the ordinary trade and bu-

siness of the defendant as a pawnbroker, in which trade the shopman was his

a<Tent or servant, a declaration that his master had received the goods might pro-

bably have been evidence ; as it might be held within the scope of the shopman's

authority to give an answer to an inquiry made by any person interested in goods

deposited with the pawnbroker. But he said tliis deposit was on an ordinary loan at

5 per cent, out of his line as pawnbroker, a case in respect to which the shopman

had no authority. The court recognize FairUe v. Hastings, cited in the text, as the

true and leading authority ; and manifest a great reluctance to open the door for

ao-ents' declarations beyond what the cases have already done. (Garth v. Howard, 8

Bing. 451.)

It is proper to remark, that the case of Fairlie and Hastings, as may be seen by

the text, was the admission of a special agent, the agent for a single purpose

to keep a paper. Had the agency been general, that is, an agency arising from

a multitude of instances, (15 East, 408,) we cannot say what the Master of the

Rolls would have thought of it. Most of the cases above cited make no dis-

tinction between the admissions of a general and special agent. But it will be

seen by several of them that the powers of a general agent to make admissions,

while the agency continues, are put on the same footing as the power of the prin-

cipal. Such are the cases of Barry v. Foyles, State Bank v. Wilson, and Curtis

V. Ingham, cited supra ; and such too are the cases of Mott v. Kip, 10 John Rep.

478, and Wheeler v. Hambright, 9 Serg. & Rawle, 390, 396, 7, also cited post, note

247 ; while in The City Bank of Baltimore v. Bateman, Westcott v. Bradford, Glas-

ser V. Reno, and Roberts v. Burtis, supra, the powers of a general agent are tied

down to admissions which are literally cotemporaneous with the act of agency, like

those of a special agent.

There is certainly an appearance of incongruity between these sets of cases. In

England the admission of a general agent concerning the business entrusted to

him, has, in several cases, been allowed to be equivalent to the acknowledgment ol

the principal. (Burt v. Palmer, 5 Esp. Rep. 145. Palethorp v. Furnish, 2 Esp,

Rep. 511, note.)

A remarkable exception to the doctrine of Fairlie and Hastings was allowed in

Greenwood v. Curtis, (6 Mass. Rep. 358.) The action was on a note payable in

slaves on demand, upon the coast of Africa. The agent who made the demand

there being dead, his letter was received to prove it. This was placed on the ground

that he acted in a country destitute of civil government, without officers quahfied to

take and certify proofs ; and no cause being then pending, it could not be expected

the agent would take with him a dedimus jwtestatem.
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NOTE 240—p. 383.

Scott V Crane, 1 Conn. Rep. 255. But the proposition tliat the agency must be
proved before the agent's admission can be received, was taken with some qualifica-

tion in the two following eases. In the first it was declared that where the proof of

agency is doubtful, it may, with the agent's act or declaration, be submitted to the

jury to adopt or reject his act or declaration, as they shall find the fact of agency or

not. The plaintiff, to charge the defendant as a party to a receipt given by M.
proved by H. that M. had in the same year with the date of the receipt and the

next year, done business as agent of the defendant, with H. ; and that two years

after the receipt, the defendant said M. was his agent, and did business for him

;

and the court charged the jury that if they beheved what was sworn by H., they

should find against the defendant. Held, that it was wrongly left to the jury ; that

it should have been put to them to find the agency or not, instead of inquiring

simply whether the testimony was true. (Irvine v. Buckaloe, 12 Serg. & Rawle,

35.) In the other case the plaintiff wrote two letters to the defendant, demanding

a debt, which were unanswered. He then wrote to K. as the defendant's agent,

who answered the letters, and paid part. Some time after the plaintiff wrote again

to K., who promised to pay the residue. Lord Tenterden said there was clear

evidence that K. was the defendant's agent at one time, and he put it to the jury

on the whole evidence whether he did not continue so. (Roberts v. Gresley, 3 Carr.

& Payne, 380.)

NOTE 241—p. 383.

The defendant, as alleged, authorized his agent C. to guaranty in the defendant's

name two promissory notes made by G. to the plaintiffs, for premiums of insurance.

Held, that letters which passed between the defendant and C, the defendant and G.,

and even between G. and C, in respect to the cause, consideration, and fact of the

authority to guaranty, were admissible to prove C.'s authority. The court say it is

the transaction itself 5 the re5 ^e5;«. (New England Marine Ins. Co. v. De Wolf^

8 Pick. 56, 62.)

Two letters of the defendant to the plaintiff respecting an arbitration pending be-

tween them, said, (one of them) " Hancock is in possession of my sentiments, and will

attend; (another,) " I have written to my friend, Mr. Hancock, on the same subject,

and refer you to him thereon." Held, that this proved Hancock's authority to speak

on the subject of the arbitration, and before the arbitrators, for the defendant ; and

his admissions there were received as evidence agamst the defendant. (Hood v.

Reeves, 3 Carr. & Payne, 532.)

In assumpsit the defendant proved that the plaintiff admitted that his wife had a

power of attorney from him to settle or dispose of the demand. Held, sufficient proof

of an agency in the wife. A.nd it was said, though the declaration had been of a writ-

ten power, it was admissible, without notice to produce it. But of this last Quere.

(Curtis V. In^'ham, 3 Verm. Rep. 287, 289.)
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A party appeared in court to defend another who had trespassed on lands for the

party's benefit. Held, that he thus made the trespasser his agent, adopted his acts,

and evidence against the trespasser was thus made evidence against him as principal.

(Thompson v. Chauveau, 7 Mart. Lou. Rep. N. S. 331, 3.)

NOTE 242—p. 3J

See ante note, 98 to p. 124, of the text, and the authorities there cited, as to the

competency of an agent to testify. A singular strictness seems to prevail in Pennsyl-

vania, as to the competency of an agent to prove his authority in certain cases. 1%

has there been repeatedly decided that an agent is incompetent to prove his own au-

thority to sell lands, even if his written power be lost ; but the power must be proved

by other witnesses, and then he may be allowed to show how he had executed his

instructions. (Nicholson's lessee v. Mifflin, 2 Dall. 246. 2 Yeates, 38, and the

cases there cited. Meredith's lessee v. Macoss, 1 Yeates, 200.) But the mere loss

of the power may be shown by the agent, though he is inadmissible to prove the

contents. (Meredith's lessee v. Macoss, 1 Yeates, 200.) And a factor may, in some

instances, at least, prove his own authority. (Said in Right's lessee v. Mifflin, 3

Yeates, 88.)

NOTE 243—p. 383. .

Neither the declarations of a man nor his acts can be given in evidence to prove

that he is the agent of another. (Scott v. Crane, 1 Conn. Rep. 255. Plumsted's

lessee v. Rudebagh, 1 Yeates, 502, 505. James' lessee v. Stookey, 1 Wash. C. C.

Rep. 330.) In an action against a constable for not delivering up goods he had

attached to satisfy the plaintiff's execution, he offered to show that he had delivered

them to H., who took the direction of the suit. The court admitted that acts or con-

cessions of an agent are binding on the principal ; but said, to let in proof of them,

the agency must be first proved, which was not done here. (Scott v. Crane, 1 Conn.

Rep. 255.) But in order to prove the authority of an agent in a particular transaction,

it is competent for the party under certain limitations, to give evidence of his conduct,

dealings and declarations in other cotemporaneous affairs of the principal, from which

a general agency might be inferred. (Cobb v. Lunt, 4 Greenl. 503.)

In assumpsit for a merchant's account, to show payment, the defendant proved that

L., was a brother in law of one of the plaintiffs, resided near him in the same city, was

often at the plaintiffs' store, and was in habits of intimacy with them ; and then offer-

ed his receipt for money on their account, which the court below received. Held

erroneous ; for the above facts did not go to prove an agency. (Worman v. Boyer,

14 Serg. & Rawle, 212.)

The teller or clerk in a bank, making an entry in the bank book of a customer, is the

affent of the bank, not of the customer. (Mech. & Farm. Bank v. Smith, 19 John.
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Rep. 115.) The acts of the cashier of a bank, done in the ordinary course of business

usually confided to such an officer, may well be deemed prima facie evidence that they

fell within the scope of his duty. (Said by Story, J. in Fleckner v. U. S. Bank 8

Wheat. 357.) In an action for striking the defendant's carriage against the plaintiff's

cart, it was held that what any one (the ladies for instance) in the defendant's carriage

answered, on inquiry as to the address of the owner, was admissible against him ; but

not a statement by them that any dam.age done would be paid for. (Beaman v.

Alice, 4 Carr. & Payne, 585.) An alteration having been made in the plaintiff's pass

book, by some person at his bankers', he inquired there why it was done, and received

an answer from a person acting in the banking house as a clerk ; and he offered this

in evidence against the bankers. Held admissible. (Price v. Marsh, 1 Carr. &
Payne, 60. And vid. Barrett v, Deere, 1 Mood. & Malk. 200. Wilmott v. Smith, 1

Mood. & Malk. 238.) In case against a corporation for injuring the plaintiff's house

by negligently pulling down their own, a letter written to the plaintiff by the defend-

ants' surveyor, who had the management of their buildings, is to be presumed to have

been written by him, in that capacity, and is therefore evidence against the corporation.

(Peyton v. The Governor of St. Thomas' Hospital, 3 Carr. & Payne, 363.) So the

possession of a merchant's note, by his clerk, the note being drawn in the usual form

of a note for discount at the bank, is prima facie evidence of the clerk's authority to

procure it to be endorsed and discounted. (Ship Portland v. Lewis, 2 Serg. &
Rawle, 197, 203.)

NOTE 244—p. 385.

James' lessee v. Gordon, 1 Wash. C. C. Rep. 333, 335, S. P.

NOTE 245—p. 380.

See per Marcy, J. in Benjamin v. Smith, 4 Wend. 334. And so the defendant

may make the plaintiff himself his agent in the same way ; for where the plaintiff

claimed a sum of money of the defendant, who denied it, but said if the plaintiff would

swear to the correctness of the claim, he would pay it, and the plaintiff made affidavit

accordingly ; held a valid promise, and that the defendant was concluded and could

not show the affidavit untrue. (Brooks v. Ball, 18 John. Rep. 337.) Delesline v.

Greenland, 1 Bay, 458, S. P.

T. in a letter to N. uses expressions supposed to amount to a challenge to fight a

duel, and by postscript refers N. to H. (the bearer of the letter) if any further arrange-

ments should be necessary. On an indictment against T., held that N. might give

testimony of the conversation between H. (the bearer) and himself against the defen-

dant. (State v. Taylor, 1 Const. Rep. S. C. 107, 8.)

The declarations of a third person, referred to and adopted by a party for one pur-

pose, are not evidence against him for another. Thus, where the defendant said he
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would pay the interest of property to Mrs. D. the plaintiff, which her father had left in

the defendant's hands for her use, provided the father so directed ; held, that this did

not authorize evidence of the father's declaration that he had placed the property in

the defendant's hands for the support of Mrs. D. (Duval and wife v, Covenhoven, 4

Wend. Rep. 5'61, 564.) And where an obligation is to pay A. to the satisfaction of

B. ; in a suit on the obligation the declarations of dissatisfaction by B. are not admis-

sible. B. is a competent witness to the point, and should be examined. (M'Cullough

v.. Montgomery, 7 Serg. & Rawle, 17.)

Deeds between other parties become evidence, when referred to in a deed between

the parties to the suit. (Blair v. Hum, 2 Uawle, 104.)

Where one agrees to abide by the decision of another upon a disputed fact, who

accordingly decides, this is Rot conclusive, but is evidence for the jury. (Craig v.

Craig, 3 Rawle, 472.)

NOTE 246— p. 366.

If the client be not present when the admission is made by his counsel or attorney,

the current of authority would seem clearly to be that such admission cannot be used

ao-ainst the client out of the particular cause. We had occasion to cite several cases

bearing directly and indirectly upon this question, under a head where we thought

they more properly ranged themselves, viz. the extent of an agent's authority to make

admissions binding upon his principal. See ante, note 239, at the introduction of the

first division of that note, for the cases now alluded to. We there also, had occasion

to notice the distinction between such admissions made under the special authority of

the attorney or counsel, and the power of the client himself, or his more general agent,

while engaged in managing the cause. See ante, notes 223, 225.

NOTE 247—p. 388.

In an action against the sheriff for a false return, admissions by his deputy were

allowed as evidence against him ; viz. a letter from him to the the plaintiff 's attor-

ney admitting that he received an execution sent to him. And the court put this on

the general ground that the deputy who acts, is the real defendant, and answerable

over to the sheriff". (Tyler v. Ulmer, 12 Mass. Rep. 163. Per Marcy, J., in Benja-

min V. Smith, 4 Wend. 334, S. P.) In Hecker v. Jarret, (3 Bin. 404.) the admis-

sions of the deputy in respect to the legality of an arrest made by him, on which it

was sought to charge the sheriff, these admissions being made after the deputy had

taken the prisoner to jail, were rejected by Brackenridge, J., at nisi prius ; and on

motion for a new trial, the cause went off' on other grounds. In Mott v. Kipp, (10

John. Rep. 478,) the Supreme Court of New York held, that the admissions of the

deputy to the plaintiff's attorney in respect to the business in progress, are admissible

to affect the sheriff if made while the process in question is in the deputy's hands
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and in a course of execution. The admissions are then to be taken as part of the

transaction, as the acts of the deputy, who is to be regarded as the sheriff's agent.

In this case, the admission was that the deputy had suffered a vokintary escape.

On the same ground, an admission by the deputy, e. g. of an escape, though the

admission be made after the return day of tlie writ, e. g. a ca. sa., if while it is in

his hands, is admissible as evidence against the sheriff. (Wheeler v. Hambright, 9

Serg. & Rawle, 390.)

NOTE 243—p. 388.

Eccleston v. Petty, (Garth. 79,) is also reported in 3 Mod. 258, by the title of

Eggleston v. Speke, where the same point was resolved as in Carthew. The same

case is mentioned, 2 Sid. 70, in a memorandum at the foot of Leigh v. Ward. The

confessions of an infant are admissible against him, the same as that of adults. Said

in an action against him for bastardy. (Mather v. Clark, 2 Aik. 209. Wilcox v.

Sheldon, cited id. 189.) But the jury should weigh it with reference to his age and

understanding, (id.) The capacity to commit a crime necessarily supposes the ca-

pacity to confess it ; and a boy only twelve years and five months old was convicted,

and executed for murder on his own confession. (State v. Guild, 5 Halst. 163, 189.)

Aaron's case, cited id. 189.) And these decisions appear to be fully sustained by the

authorities referred to in Halstead, 189, viz. Leach's Hawk. b. 1, c. 1, p. 1 ; 4 Bl.

Com. 23 ; Foster, 70. But his confession should be received more cautiously on ac-

count of his age. (5 Halst. 189, 190.)

NOTE 249—p. 389.

Where the lown agents of the defendant's attorney gave an admission to the plain-

tiff's attorney that the printed copy of a private act of parliament should be receivable

in evidence without formal proof; held, that it was not necessary to prove the hand-

writing of such agents, the admission having been made bona fide and under the sanc-

tion of the defendant's attorney. (Truslove v. Burton, 9 Moore, 64.)

As to the powers of attorneys or counsel to make admissions in the cause, which
shall bind or afl"ect their client on other occasions, whether such admissions be oral or

in writing, by case, bill of exceptions, bill of particulars, or demurrer, see the previ-

ous note, 239, at the introduction of the first subdivision of that note.

NOTE 250—p. 397.

A prisoner may be convicted on his voluntary confession, made to any person, of the

greatest crime, although totally uncorroborated by any single circumstance. Such
corroboration was holden essential by the older editions of Leach's C. L., which was
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followed by Rozell, J. in State v. Aaron, (1 South. 243.) But this doctrine stands

corrected by the later editions, (see that of 1815, vol. 1, p. 311, Wheeling's case,) and

the correction was followed by Ewing, C. J. in State v. Guild, (5 Halst, 185, 6 ; 2

Curw. Hawk. c. 46, ^ 37. S. P.) Such confession is, in most cases, the highest evi-

dence that can be given. (Per Nott, J. in The Corporation of Columbia v. Harrison,

2 Rep. Const. Ct. 215.)

Other cases have, however, manifested great distrust of confessions which are not

judicial. In one, where a horse was stolen, and two men returned with him, bringing

the prisoner who confessed to the owner that he stole the horse, neither of the bringers

being sv/orn, the court directed an acquittal, though they said it would have been

otherwise had the prisoner stated confirmatory circumstances, which had been proved.

But a naked confession unattended with circumstances is not sufficient. The prisoner

mi"-ht have been misunderstood, or his confession perverted, or he might have been

operated upon. The smallest mistake might prove fatal. A confession, from the very

nature of the thing, is a very doubtful species of evidence. (State v. Long, 1 Hayw.

455.) And courts which go against the necessity of corroborating circumstances, yet

agree that the corpus delicti must be proved by other evidence in order to render the

confession operative. Thus, in larceny, other proof must be given of the taking of the

goods, or in murder, the fact of death. (State v. Guild, 5 Halst. 185.)

Confessions by infants are competent as well as those of adults. (Rex v. Thornton,

Ry. & Mod. Cr. Cas. 27.) " He who is a rational and moral agent, and can merit the

infliction of legal sanctions, must be able to detail his motives and acts. If, therefore,

the prisoner be of an age to be punished, he was of an age to confess his guilt." (Per

Southard, J., in Aaron's case, 1 South. 246 ; cited 5 Halst. 189. 4 Bl. Com. 24.

York's case, Fost. 70.) And in one case the confessions of a boy under 11, (State

V.Aaron,! South. 231,) and in another under 13 years of age, (State v. Guild, 5

Halst. 163,) were received and acted upon in charges of murder. The latter verdict

was sustained by the confessions being connected wuh and fortified by circumstances ;

(id. ;) but in the former, a new trial was granted for want of such ingredient. ( 1 South.

231, 238, 243.) As an infant under 7 is not capable of crime, (per Kirkpatrick, C. J.,

in State v. Aaron, 1 South. 238,) it follows that his confessions are not receivable.

And in all these cases of extra-judicial confession by infants under the age of discre-

tion, it seems desirable, if not essential, that corroborating circumstances should

appear. The question of their necessity was much considered in the two cases last

cited, as well as their nature, their mode of application, and the cautions under which

they are to be received. They are said to be such as serve to strengthen the confes-

sion, to render it more probable ; such, in short, as may tend to impress a jury with a

belief of its truth. They are distinguished from facts which, independent of the con-

fession, will warrant a conviction ; for then the verdict would stand not upon the con-

fession, but upon those independent circumstances. " To corroborate is to strengthen,

to confirm by additional security, to add strength. The testimony of a witness is

said to be corroborated when it is shown to correspond with the representation of

some other witness, or to comport with some facts otherwise knoAvn and established.

In this view of the subject, the evidence in this cause affords circumstances corrobo-

rating in a singular and remarkable manner the confessions which were proved. I

shall briefly state them. The prisoner said he went to the house of the deceased,

for the purpose of borrowing a gun. It was proved a gun had been kept there,
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and that the prisoner knew it. He said she (the deceased) refused him the gun, and

accused him of having done mischief to her pig and pigeons. It was proved that

she had entertained a belief that such mischief had been done by him. He confes-

sed he had struck her with a yoke. The witness who first saw her after the disaster,

testified that he found a yoke and blood on it lying near her. The prisoner confessed

that as he was going out, after she had refused his request, he saw the yoke by the

door, picked it up and went back. Jonathan Van Kirk, who resided in the house,

testified that when he went out about noon to workj the yoke was by the side of the

door. The prisoner stated that she was on the hearth. M'Coy, the first who saw

her, fovind her lying in the corner of the fire place. He stated that she was starch-

ing a cap. A cap, says M'Coy, lay on the hearth by the side of her. To Philip

Knowles he related the story, and confessed he struck her a first, second, third and

fourth time. M'Coy testified there were four wounds, one on the top of her head,

one on the right temple, one on the right eye, and one on the under jaw. The mi-

nute detail of incidents and the steady uniformity of his relations to a number of per-

sons, are not among the least striking of the circumstances which mark these con-

fessions. One supposed discrepancy only has been pointed out. To one of the wit-

nesses he said, the deceased was sitting by the fire, blowing the fire. To another

that she was starcMng a cap and stooping down on the hearth. No diificulty, how-

ever, seems to exist in reconciling these representations by supposing that he spoke

of different points of time." (Per Ewing, C. J. in State v. Guild, 5 Halst, 187, 8.)

Again. Aaron, a colored boy under twelve years of age, a slave, confessed that he

had drowned a child by throwing him into the well. He was seen at play with the

child near the well shortly before the child Avas missed, no other person being with

them ; in searching for the cliild, the prisoner was found up in a cherry tree ; he

pretended the child had gone up the road, looked round and called for him ; went to

bed at night without his supper ; admitted next morning he saw the cliild fall into

the well
;
gave no reason why he neglected to tell of it, but quietly continued his

work. When the child was found and taken out ofthe well he came up, and seeing

the corps lying on the earth, said, " So you have found Stephen." These were re-

lied on by Mr. Justice Southard, as corroborating circumstances. (The State v.

Aaron, 1 South. 232, 247.) But a new trial was granted in this case. Kirkpatrick,

C. J. at p. 240, says, the circumstances were not brought out by the confession. The
confession itself was pregnant with no circumstances to give it authority, or in any

way to corroborate it. In this Rozell, J., concurred.

Where a confession was made long after the prisoner was arrested and imprison-

ed, detailing several circumstances which were found to be true, and which, if known

by the prisoner at the time of the alleged offence, would tend materially to corrobo-

rate his confession, it was held a very laudable caution to submit to the jury whether

the circumstances might not have been learned by the prisoner through the infor-

mation of others, and he enabled in that way to state them ; and to charge that

if the jury believed tliis to be the case, they should disregard the proofof their truth

as to any tendency it might have to fortify the confession. (The State v. Guild, 5

Halst. 188.)

The oral confession to a private person may be received, though the prisoner be

examined judicially before a magistrate, who puts his examination in writing. (Rex

V. Carty, Dublin Oyer and Terminer, 1797, 1 Macnally, 45.) Accordingly, on

Vol. 1. 53
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trial for manslaughter, the state read the written confession of the prisoner, made

before the magistrate, and then offered evidence of his conversations on other oc-

casions than the examination. This was objected to, but admitted, and held well,

" Otherwise, if a criminal had twenty times acknowledged the commission of a

fact and should afterwards refuse to confess it upon an examination before the

justice, for the very purpose of preventing any proof of his former acknowledg-

ments he would by his own acts defeat the ends of justice." (State v. Wells, Coxe,

424, 429.)

Where primary evidepce cannot be obtained, as by the production of counterfeit

money, the confession may be used as secondary evidence of its contents. A con-

fession of the prisoner was accordingly received that he had counterfeited guineas,

though the guineas were not produced, being out of the power of the prosecution.

(The State v. Phelps, 2 Root, 87.)

The following case was decided upon the point of relevancy. On trial for murder

by poison, on the high seas, an offer was made to prove that the prisoner, after his

arrival at Philadelphia, and after the alleged crime committed, proposed to the wit-

ness to take passage with him to Baltimore, to mingle arsenic with the food of the

crew so that they would vomit, when he, the prisoner, should be called on to attend

them as physician ; and he would then administer arsenic again in such quantity as

would destroy them ; and then he and witness would go off with the vessel ; adding,

that he had had experience of it. This was admitted ; the conversation in respect to

the passage being necessary to explain what is italicised, which, so connected,

became material; but otherAvise would not be. (U. States v. Tardy, 1 Peters' C.

C. Rep. 458.)

NOTE 251—p. 398.

A prisoner, being under examination before a magistrate on a charge of felony, a

statement was made in his presence by the solicitor for the prosecution, which the

witness called to prove it said, he believed had been taken down in writing ; for this

reason oral evidence Avas refused. (Rex. v. Hollingshead, 4 Carr. & Payne, 242.)

And if it appear that the examination of the prisoner was reduced to T\Titing, oral

evidence of such examination cannot be received, nor any thing which should pro-

perly have been inserted. (M'Kenna's case, 5 C. H. Rec. 174, 176, before Golden,

mayor.) The written examination must be produced. (Robetaille's cases, before

Golden, mayor, 5 C. H. Rec. 171.) And in one case the same court said, if the ma-

gistrate profess to take the examination according to the statute, oral testimony of

it shall not be received. (GoUins' case, 4 G. H. Rec. 139.) But if it appear that in

fact a confession made before a magistrate was not reduced to writing by him, it is

admissible in evidence. The case in which such testimony was received was one of

maiming, a misdemeanor ; but was said to stand on the same ground as a felony.

The Enghsh practice was admitted to be different, but the court say there is an

impropriety in admitting a confession made before a private man, and not one made
before a justice because he has omitted to perform his duty. The statute is only di-
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rectory, and the state ought not to be prejudiced by the omission. (State v. Irwin,

1 Hajrw. 112.) The English doctrine was conceded on the authority of two old

cases misreported in Leach. (Rex v. Jacobs, Leach, 285, aud Hinxman's case, id.

286, old edition.) But these cases were afterwards corrected by the learned repor-

ter in the subsequent editions, by which they appear to have all along conformed to

the doctrine as laid down in North Carolina. The doctrine ofthose cases in truth was,

that where the confession clearly appears not to have been reduced to writing, oral

evidence of it may be received, though it was before the magistrate officially. This

correction may be seen by consulting the 2d ed. of Leach, 254, 5 ; and the 3d. ed.

349 ; and see Macnally, 49, 50, to the same point. In Hall's case, Macnally, 40, it

was also held that if the confession be not taken in writing, oral evidence of it may
be given. (Ante, note 253, S. C.) And so of a confession to a magistrate when a

prisoner is not before him for the purpose of examination. (ColHn's case, before

Golden, mayor, 4 C. H. Rec. 139.) And of acts of the prisoner done before the ma-

gistrate, maj'- be proved by parol, though they took place while the examination

was going on, and were not detailed in the writing. (Robetaille's cases, before Col-

den, mayor, 5 C. H. Rec. 171.)

So if the examination be taken in writing before the committing magistrate, and

by reason of some irregularity, it is inadmissible as a written examination, parol evi-

dence of what the prisoner said at the time of the examination, may be received. In

this case the examination was before the coroner, who was allowed to state from

memory what the prisoner said on the occasion of the examination, as to so much

as was inquired for. And the prisoner was found guilty, and afterwards executed,

(Rex. V. Reed, 1 Mood. & Malk. 403.)

See R. S. of N. Y. pt. 4, ch. 2, tit. 2. § 16. Stated post.

Where the complaint of the prosecutor was reduced to writing in the police, and

the confession of the prisoner followed, stating that " the charge in the foregoing af-

fidavit is true ;" and further, that he obtained goods by false pretences from several

persons not named in the indictment ; held that such a coniession, so referring to an

affidavit, which neither was, nor could be given in evidence, should have no influ-

ence with the jury. (Steel's case, 5 Cit. H. Rec. 5.)

2 R. S. N. Y. pt. 4, ch. 2, tit. 2, § 14, stated post.

But where a prisoner, when before the committing magistrate, was sworn by mis-

take, being taken for a witness, and as soon as the mistake was discovered, the depo-

sition which was begun was destro3^ed, and the prisoner cautioned, and after this he

made a statement, this was held receivable in evidence. (Rex v. Webb, 4 Carr. &
Payne, 564.)

If it be taken in a case of misdemeanor, it is also inadmissible, being first regularly

proved ; and it was read in such a case before the now statute, (2. R. S. 708, stated

post, ) authorizing it. (Steel's case, 5 C. H. Rec. 5.) And see State v. Irwin, 1

Hayw. 112, stated ante.

The following is the statute of New York on this subject. By pt. 4, ch. 2, tit. 2,

^ 12, persons arrested under a warrant issued for any offence, are to be brought before

a magistrate ; a proper return on the warrant is to be endorsed and signed, and the

warrant delivered to the magistrate. By ^ 13, the magistrate is then to examine the

complainant and witnesses on oath in the prisoner's presence.

By ^ 14. " The magistrate shall then proceed to examine the prisoner in relation to
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the offence charged. Such examination shall not be on oaih ; and before it is com-

menced, the prisoner shall be informed of the charge made against him ; and shall be

allowed a reasonable time to send for and advise with counsel. If desired by the per-

son arrested, his counsel may be present during the examination of the complainant

and the witnesses on the part of the prosecution, and during the examination of the

prisoner."

By ^ 15, " At the commencement of the examination, the prisoner shall be informed

by the magistrate that he is at liberty to refuse to answer any question that may be

put to him."

^ 16 " The answer of the prisoner to the several interrogatories shall be reduced to

writing by the magistrate, or under his direction. They shall be read to the prisoner,

who may correct or add to them ; and when made conformable to what he declares is

the truth, shall be certified and signed by the magistrate."

Under the Stat, of Phil, and Mary, it does not appear to be necessary that the ma-

gistrate caution the prisoner, or warn him of the effects of his examination as evidence,

(Macnally, 38,) or that he is not bound to confess, or that his confession should be vol-

untary, or that it may be used in evidence against him. (People v. Maxwell, before

Riker, recorder, N. Y. Gen. Sess., 1 Wheel. Cr. Cas. 163.) But even under the

English statute of Phil. & Mar. or 7 Geo., his statement ought not to be taken till the

evidence against him is gone through ; and he should then be asked if he has any

thing to say in answer to the charge. This was strongly suggested as the proper

course by Garrow, B. who, however, received a confession made before the evidence

had been gone through ; but expressed strong doubts of its legality. (Rex v. Fagg, 4

Carr. & Payne, .530.)

On one occasion, the confession was drawn out by questions put by the magistrate,

the prisoner first having been refused professional assistance, though he had requested

to be allowed the aid of an attorney ; and though the confession was held technically

receivable, Liltledale, J. adverted to counsel having been refused, and thought the

case ought not, for that reason, to be further pressed ; and the prisoner was acquitted.

(Rex V. Ellis, R3^ & Mood. N. P. Rep. 432.)

It has often been ruled by the criminal courts of New York, that a questioning of

the prisoner by the justice forms no objection to his examination being read. (Peo-

ple v. Smith, 1 Wheel. Cr. Cas. 54, N. Y. Gen. Sess. before Riker, recorder, Oct.

term, 1822.) And this was allowed though the whole examination stood by way of

question and answer ; and one question was improper, viz. whether the prisoner

had not before been guilty of petit larceny. (People v. Smith, before Riker, recor-

der, N. Y. Gen. Sess. Oct. term, 1822, 1 Wheel. Cr. Cas. 54.) The same general

doctrine was held before Holroyd, J. at Carlisle spring assizes, 1824. (2 Stark. Ev.

52, note.)

See the statute of New York as to this, ante.

It is not necessary that the examination should be signed by the prisoner, in order

to make it evidence. (People v. Johnson, before Riker, recorder, 1 Wheel. Cr. Cas.

193.) And Lambe's case has always been considered a leading one in this country,

(id. Pennsylvania v. Stoops, Addis. 381, 383, S. P.)

Where the confession is made to the district attorney, and by him reduced to writing,

he may, notwithstanding, give parol evidence of it. The writing being a mere mem-
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orandum, need not be produced. (Palton v. Freeman et al., Coxe's Rep. 113.) See

Rex V. Hollingshead, 4 Carr. & Payne, 242.)

Where a confession has been signed by a prisoner, it is read by the officer of the

court ; but where the examination is taken down by some person, and not signed by

the prisoner, the person who took it down is called as a witness ; and he states what

the prisoner said, refreshing his memory from the paper. This was done by a ma-

gistrate in the case of Rex v. Jones, Carr. Supp. 13, and by a magistrate's clerk,

who had taken down what the prisoner said before the committing magistrate, in the

case of Rex v. Watkins, tried before Mr. Justice Bosanquet, at the Oxford spring as-

sizes, 1831. See note (a) to the case of Rex v. Swatkins, 4 Carr. & Payne, 548.

NOTE 252—p. 399.

A witness, in giving a conversation with a prisoner, though others are named and

implicated in the same conversation, must give the whole, including the names, exact-

ly as it occurred, and if the other persons are on trial, and cannot be affected by it, it

is for the judge to tell the jury so. (Rex v. Hearne, 4 Carr. & Payne, 215.) And

80 too of a prisoner's confession in an examination before a magistrate, it must be

read with the other names in it just as it is. (Rex v. Clewes, 4 Carr. & Payne,

221.) So of a letter from one of the prisoners. (Rex v. Fletcher, 4 Carr. & Payne,

850.)

This seems to be the only natural place in the text relating to the confessions of

prisoners, where the doctrine can come in, that their confessions as well as all others

shall be taken together ; and that when given in evidence by the prosecution, their

confessions like those of any other party, shall be received as evidence in favor of

themselves.

^ To the first of these heads the whole doctrine which we brought forward and illus-

trated by many cases, ante, note 214, of what shall be comprehended as parts of

one entire confession, the exclusion of declarations made at other times, and in note

215 the comparative weight due to the exculpatory branch of the confession, and how

it may be contradicted, with others matters treated in those notes, will be found

almost literally applicable ; and we shall therefore avoid repeating those matters

here.

That the confessions of a criminal shall be taken together, in the ordinary sense

of that phrase, is extremely well settled. (Per M'Kean, C. J. at the close of his

charge, in Respublica v. M'Carty, a case of treason, 2 Dall. 86.) This has been ex-

pressly extended to the examination before the magistrate. (Hicks' case, 1 C. H.

Rec. 66. People v. Weeks, N. Y. Gen. Ses. Oct. 1818, Jud. Repos. 138. People

V. Johnson, N. Y. Oyer & Term., Edwards C. Judge presiding, 2 Wheel. Cr. Cas.

377.) Though it was said, in another case, that the district attorney might read

such part of the written examination as he pleased, and the prisoner could not de-

mand to have the whole read. (People v. Jordine, N. Y. Gen. Ses., Oct. 1818, Jud.

Repos. 107, 8.) Quere, The contrary was declared to be well settled in People v.

Johnson; supra.
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But per Ch J. M'Kean, at the close of his charge in Respublica v. M'Carty, supra,

" Though the whole confession must be considered together, yet the jury may, un-

questionably, on this as on every other point of evidence, believe one part and disre-

gard the other." To what extent this may be done, will appear by the following

cases. The prisoner was indicted for secreting counterfeit money. He had con-

fessed that it was true he had counterfeit money, but he received it from a good man
on New River, but would not name the person, and that he had destroyed nine of the

dollars. Afterwards, while drunk, he said he was a counterfeiter, or was accused

of passing counterfeit money ; which, the witnesses did not agree; but they agreed

that he said he had counterfeit money, and would pass as much as he pleased. After-

wards he said he had it from one Hart of New River ; afterwards that he had it

from a good man, had never attempted to pass it, and would never pass any. He
showed thirteen dollars, and threw it into a mud hole. The court charged, that con-

fessions made at the same time were all to be taken together, and the jury was to

draw such inferences from them as the truth of the case warranted, that they were

not bound to credit the whole. On error upon a bill of exceptions, it was held that

the charge was too unqualified, that no part of the confession could be rejected, un-

less it was proved to be untrue ; that the jury could not arbitrarily reject that

part which went in discharge of the prisoner, and go upon that part only which crimi-

nated him. (Tipton v. The State, Peck's Rep. 308.) And see infra, Rex v. Jones

and Rex v. Higgins. On trial of an indictment for larceny, the theft was proved,

and on examination, the prisoner stated that he had the property in his possession,

but denied that he had stolen it. The two sitting aldermen (the mayor dissenting)

held this prima facie sufficient, and that the prisoner should be put to account for the

possession. The mayor told the jury that in his opinion, the whole case resting in

the prisoner's confession, that must be taken together, and did not make out a case.

Verdict not guilty. (People v. Weeks, N. Y. Gen. Sess., Oct. term, 181&, Jud.

Repos'y, 138.)

If a prisoner, charged with murder, say in his confession, which is read in evidence

against him, that he was present at the murder, but took no part in the commission of

it, this is evidence for him as well as against him ; but the judge will not direct an

acquittal, as the jury may believe one part of the confession and disbelieve another.

However, if it is meant to be charged that the prisoner did more than is stated in the

confession, there ought to be some evidence to show that. (Rex v. Clewes, 4 Carr,

& Payne, 221.)

On the trial of a larceny of a ram, proved to have been stolen and traced to the

prisoner's house, the carcass being found concealed in his bed, where he was him-

self; it came out also, in the evidence for the prosecution, that he there said his

brother had brought the carcass. Parke, J. told the jury they were not bound to

take the exculpatory part of the confession as true merely because it was given in

evidence ; but should say, looking at the whole case, whether they thought the prison-

er's statement consistent with the other evidence. (Rex v. Steptoe, 4 Carr. & Payne,

397.)

How far a declaration made by a prisoner shall be received in bis own favor, on

the ground that the prosecution have used it against him, may be gathered from the

following cases, in connection with which see Tipton v. The State, supra. On trial

of an indictment for child-murder, the prosecution proved by some witnesses that the
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prisoner confessed she cut the child's throat, and others said she declared it was still-

born. Her counsel insisted on an acquittal being directed, and cited a case before

Garrow, B. in which, on trial for larceny, in addition to the prisoner's possession of

the goods stolen, his statement before the magistrate was -put in, that he had bought

the goods ; upon which an acquittal was directed. Bosanquet, Serjt. said he should

hold the same thing in such a case. If a prosecutor uses the prisoner's declarations

he must take the whole together; and if there be no other evidence incompatible

with it, the declaration so adduced must be taken as true. But if, after the whole of

the statement of the prisoner is given in evidence, the prosecutor is in a situation to

contradict any part of it, he is at liberty to do so ; and then the statement of the

prisoner, and the whole of the other evidence, must be left to the jury, precisely as

in any other case where one part of the evidence is contradictory to another. And
he took that course with this case. (Rex v. Jones, 2 ('arr. & Payne, 629.) A case

precisely like the one decided by Garrow, B. came before Parke, J. The prisoner

was proved to have possessed and sold the article stolen shortly after the felony com-

mitted ; and the prosecutor proved his examination, wherein he said the article had

heen honestly bought and paid for. Parke, J. said the declaration thus became evi-

dence for the prisoner; but he put it to the jury whether they would believe it; and

they found him guilty. (Rex v. Iliggins, 3 Carr. & Payne, 603.) See also the

cases to the same point, cited ante, note 213, viz. Rex v. Steptoe, 4 Carr. & Payne

397; Smith v. Blandy, Ry. & Mood. N. P. Rep. 257; Crary v. Hall, cited in Ry.

& Mood. N. P. Rep. 258; Remmie v. Hall, Mann. Dig 464, also cited and explain-

ed in Smith v. Blandy; People v. Scott, N. Y. Gen. Sess. Sept. Term, 1818, Jud,

Repos. 50 ; and Rex v. Clewes, 4 Carr. & Payne, 221.

NOTE 253—p. 401.

It was held in one case before the general sessions in the city of New York, (Rad=

cliff, mayor, presiding,) that even a full confession of guilt before the magistrate was

insufficient to warrant a conviction, there being no other proof of the corpus delicti

i. e., that a felony had been committed ; which it was said must be shown before the

examination could be read. (Hope's case, 1 C. H. Rec. 150.) But in another and

subsequent case in the same court, Dec. 1822, before Riker, recorder, (1 Wheel. Cr.

Cas. 107, 8,) the doctrine in the text is recognized ; though it is said to be very de-

sirable that some evidence other than the mere confession should be adduced. And
in Hall's case, (Macnally, 40,) it was held that a conviction may follow on oral evi-

dence of such confession, the magistrate having omitted to commit it to writing ; and

that a conviction may follow though it be wholly uncorroborated.

NOTE 254—p. 401.

Confessions which are obtained from the accused by his being improperly operated

upon, are, as will be seen by almost all the cases we shall have occasion to cite upon
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the question of their admissibility, incompetent evidence ; and should as such be en-

tirely withheld by the court from the jury. They are to be received or rejected by

the court upon a preliminary inquiry into the circumstances under which they are ob-

tained. (Bell's case, Macnally, 43. Commonwealth v. Chabboek, 1 Mass. Rep.

144. The same v. Knapp, 10 Pick. 477, 496. Rex v. Nate, cited Chetw. Supp. to

Burn. J. 101 ; 6 Petersdorff, 82.) And on the other hand, when received, the jury

cannot reject them as incompetent, though they may disregard them as incredible,

from the circumstances under which they were obtained. (Commonwealth v. Knapp,

10 Pick. 477, 496, 7.)

We are aware that the cases have fluctuated upon the point whether these ques-

tions of competency shall go to the court or jury, some allowing that the latter is

the course, especially where there is doubt ;
(Williams' case, 1 Cit. H. Rec. 149 ;

Bowerhan's case, 4 id. 136, 138; Stage's case, 5 id. 178; Per Kirkpatrick, C. J.

in Aaron's case, 1 South. 240; Commonwealth v. Dillon, 4 Dall. 116;) others con-

fining them to the court ;
(Milligan and Welchman's case, 6 C. H. Rec. 69 ; Com-

monwealth v. Knapp, 10 Pick. 477, 496, 7 ;) insomuch that a very able tribunal, not

long since, considered the question a vexed one. (State v. Guild, 5 Halst. 184, 5.)

It will be found, however, ordinarily to have been treated like a point of competency

in any other case, and therefore, to have been passed upon by the court.

NOTE as.')—p. 401.

It will be seen by the following cases what inducement is or is not sufficient to ex-

clude an extra-judicial confession, made either to the person offering the inducement

or to another, and to what kind of prosecution the objection applies.

The captain of a vessel said to one of his sailors, suspected of having stolen a

watch, "That unfortunate watch has been found, and if you do not tell me who your

partner was, I will commit you to prison as soon as we get to Newcastle
;
you are a

damned villain, and the gallows is painted in your face ;" on which the sailor con-

fessed. Held not admissible against him. (Rex v. Parratt, 4 Carr. & Payne, 570.)

So where a man said to an accused boy, if you will confess you will probably get

clear. (State v. Guild, 5 Halst. 163, 167, 8.) So where, in the presence of the

prosecutor, one stranger told the prisoner if he would confess, being in custody, his

confession could not be used against him; and another stranger told him, that being

young, if he would confess, it would be more to his credit. (State v. Roberts, 1 Dev.

259.) So where the surgeon said to a girl, who was charged with administering

poison with intent to murder, " You are under suspicion of this, and you had better

tell all you know." (Rex v. Kingston, 4 Carr. & Payne, 387.) So where the prose-

cutor said to the prisoner, on his apprehension, " he only wanted the money, and if

the prisoner gave him that, he might go to the devil ;" in consequence of which the

prisoner said, on delivering part, that it " was all he had left ;" a majority of the

judges held such evidence not receivable. (Rex v. Jones, C. C. M. & R. 152. S.

C. cited, 1 Burn. J. 565.) So where on a stolen bank bill being found on the pris-

oner, the prosecutor observed, "Unless you give a more satisfactory account, you
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shall be taken before a magistrate ;" and the prisoner then confessed havincr stolea

the bill ; the court were of opinion that this amounted to a threat to prosecute ; and

therefore the confession was inadmissible. They said he understood that his confes-

sion would save him from being taken before a magistrate. (Rex v. Thompson, 1

Leach, 291.) While the prisoner was in custody on a charge of burglary, he said to

the officer having him in charge, " If you will give me a glass of gin, I will tell you

all about it." The officer gave him two glasses of gin, and he made a confession of

his guilt. But this was held inadmissible. Nor would the court allow a subse-

quent confession before the magistrate to be read, the manner of the first confes-

sion not appearing to him, and he, of course, having taken no pains to remove its

influence. (Rex v. Sexton, Cor. Best, J. Chetw. Supp. to Burn. .T. 103, 6 Petersd.

83, S. C.)

But mere advice to tell the truth, after a promise so to do, will not exclude the con-

fession. Thus, where, after the prisoner had offered to confess and tell the truth of a

murder, the witness advised her so to do ; and then going out of the house to confess

to the witness, a rude voice followed, (in what terras, the case does not state.) The

confession was held admissible. But the court said " the evidence of such confes-

sions is liable to a thousand abuses. They are made by persons generally under ar •

rest, in great agitation and distress, when each ray of hope is eagerly caught at, and

frequently under the delusion, though not expressed, that the merit of a disclosure

will be productive of personal safety. To disclose the confession is odious as a

breach of confidence, which it is at all times. The confession is made in want of

advisers, under circumstances of desertion by the world, in chains and degradation,

with spirits sunk, fear predominant, hope fluttering around, purpose and views mo-

mentarily changing, a thousand plans alternating, a soul tortured with anguish, and

difficulties gathering into a multitude. How easy is it for the hearer to take one

word for another, or to take a word in a sense not intended by the speaker. And for

want of an exact representation of the tone of voice, emphasis, countenance, eye,

manner and action of the one who made the confession, how almost impossible is it

to make third persons understand the exact state of his mind and meaning. For

these reasons such evidence is received with great distrust, and under apprehen-

sions for the wrong it may do. Its admissibility is made to depend on its being

free of the suspicion that it was obtained by any threats of severity, or promises of

favor, and of every influence even the minutest." (State v. Fields & Webber, Peck's

Rep. 140.)

Nor v^ill the confession which follows be excluded even where undue influence is

exerted, if it be left in doubt whether it had no kind of effect on the mind of the pris-

oner. Francis Knapp having been indicted as principal, with Joseph J. Knapp and G.

C. as accessories, and being on trial for the murder of J. W. the prisoner's confessions

were offered in evidence. The facts upon which their admissibility arose, were stated

by the Rev. H. Coleman, thus :
" I went to the prisoners' cell with his brolher, N. P.

Knapp. N. P. said, ' well Frank, Joseph has determined to make a confession, and

we want your consent.' The prisoner said, in effect, he thought it hard, or not fair that

Joseph should have the advantage of making the confession, since the thing was done

for his benefit ;
' I told Joseph, when he proposed it, that it was a silly business, and

would only get us into difficulty.' N. P., as I supposed to reconcile Frank to Joseph's

confessing, told him that if Joseph was competed, there would be no chance for him j

Vol. I. 54
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but if he (Frank) was convicted, he might have some chance for procuring a par-

don. N. P. then appealed to me, and asked me if I did not think so. I told him I

did not know. I was unwilling to hold out any improper encouragement." It was

now objected that any farther confessions would be inadmissible, on the ground that

a hope of pardon Avas held out ; and Wilde and Morton, Js., (dissenlienie, Putnam,

J.,) were at first of this opinion ; but all the judges at this stage stipposed that the

counsel for the prosecution intended to prove the prisoner's assent. The counsel

then disavowed any such object, and stated that the vilterior testimony would be,

that he refused his assent to Joseph's confessing. The court then said, that such

beincp the case, it was obvious that the suggestions made, had in fact exerted no

influence over the prisoner's mind; and being free from influence, his confessions

were, of course, equally admissible as if the attempt had never been made. The

witness, Mr. Coleman, then answered that no assent was given or refused, which

the court said, left the matter in doubt whether the subsequent confessions were

caused by the inducement held out. That it lay with the prisoner to bring his con-

fession within the exception. (Commonwealth v. Knapp, 9 Pick. 496, 500 to

510.)

The distinction whether the person who seeks to influence the confession, held any

authority, or connection with the prosecution, has not always been strictly attended

to. It has been recently noticed with more particularity than usual in England, and

the following cases give the result. The confession of a prisoner to one person is

evidence, though induced by another, if that other had no authority. Thus, where

a prisoner had made certain confessions to her attending surgeon ; some time after, a

woman present said to her she had better tell all ; on objection. Park, J., and Hul-

lock, B., said that as the surgeon held out no inducement, and the woman had no

sort of authority, holding no office of constable or any other, nor being prosecutrix, it

must be presumed the confession was free and voluntary. The case would be diffe-

rent, if the inducement had come from any one holdhig any office or authority. No
confession followed the advice of the woman immediately ; but some time after, to

another person, the prisoner, without any inducement held out, confesses. The

two judges had not the least doubt that the confession was admissible. (Rex v.

Gibbons, 1 Carr. & Payne, 97.) To this case the learned reporter adds, in a note,

Rex v. Hardwich, before Vv'ood, B., at Nottingham, 1811, cited also in the text,

where the prisoner's confession before a magistrate, made after the constable's wife

had told him he had better confess, was held admissible ; which, he adds, could only

have been on the ground that the constable's wife was a person having no avithority

or influence. " I believe," he adds, " no case has decided that a confession to a per-

son in no authority, after threat or promise bij that person, is admissible in evidence.

(Rex V. Dunn, infra, ace.) And in the subsequent case of Rex v. Tyler & Finch,

(1 Carr. & Payne, 129,) the prisoner Finch, being locked up alone in a room, was

told by a man that the other prisoner had told all, and he had better do the same to

save his neck ; and on this, Finch confessed to the constable. On objection, Hullock,

B., held, that as the promise (if any) was by a person wholly without authority, the

subsequent confession to the constable, who had held out no inducement, must be

considered as voluntary, and was therefore evidence. See Milligan and Welchman's

case, stated ante, wherein it was held that a confession to a third person, made after

the person who arrested the prisoner had obtained a confession by undue influence.
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might be received, if the person who arrested was absent. Gluere. On trial for

stealing a hymn book, one Fieldhouse testified that on the prisoner oflerino- to sell

the book to him, he told the prisoner he had better tell where he got it. Bosanquet

J., atopped the witness, and said, " You must not tell Avhat he said." Scott, for the

prosecution, said the witness was not a person in any authority. Bosanquet, J., said

any person offering an inducement v/ould exclude a confession to that person. If

made to another, it often became a nice question. (Rex v. Dunn, 4 Carr. & Payne,

543.)

The prisoner being in custody of constable A., constable B. came in, and A. left,

when the prisoner immediately confessed to B. Held, that to prevent collusion be^

tween constables in such a case, A. should be called to negative all inducements

before the confession should be received, as B. did not caution the prisoner not to

confess. But it appearing, on further examination, that the prisoner was not then

detained as an accused party, but merely as an unwilling witness, the testimony was

received without putting the prosecution to call the other constable. (Rex v. Swat-

kins, 4 Carr. & Payne, 54S.)

Whether one or more of the jury of inquest before the coroner, taking the accused

boy aside and telling him he had better confess the whole truth, shall be considered

undue influence 1 duere. (State v. Aaron, 1 South. 231, 240.)

A confession obtained by a promise from one concerned in the prosecution, that

the prisoner shall be a state's evidence, is inadmissible. (Thorn's case, 4 C H.

Rec. 81, 85, 6.) So a confession made under a notion derived from a magistrate of

being admitted a witness for the crown. (Per Lord Mansfield in Rex v. Rudd, 1

Leach, 115.) So of any disclosures made to the authority examining, or to the

state's attorney, under such circumstances that the prisoner considered himself a

witness, (The State v. Thompson, Kirby, 345,) or when he appHed to the state's

attorney to be admitted as a witness; and this on the ground of policy. (The State

V. Phelps, id. 232.) So semb. of the testimony given by an accomplice received to

testify on motion ; on account of the implied promise of pardon. (Per Duer, Circ.

Judge, People v. Whipple, 9 Cowen's Rep. 707.) But in Commonwealth v. Knapp,

(10 Pick, 477, 489 to 495,) where an accomplice was promised by the attorney

general, that if he would testify, he should not be prosecuted, and he promised to

testify and made a full disclosure, but afterwards refused to testify, his confession

was received as evidence against him. So would be the confessions of a prisoner,

while he is persuading any one to use their influence to have him examined against

his associates. (The State v. Thompson, Kirby, 345.)

To work an exclusion, the influence must have arisen from the assurance of some

temporal advantage. Urging and obtaining confessions upon religious considerations

will not have that effect. That question was mooted in the following case. The

prisoner was suspected of setting fire to an out house. Her mistress pressed her to

confess, and told her, among other tilings, if she would repent and acknowledge her

guilt, God would pardon her ; but she concealed from her that she would not forgive

her herself She confessed. The next day another person, in her mistress' sight,

though out of her hearing, told her her mistress said she had confessed, and drew

from her a second acknowledgment. Lord Eldon, C. J. (C. P.) allowed the confes-

sions in evidence, and the prisoner was convicted The jury on having the confes-

sions offered to them, said they thought the first had been made under a hope of
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favor here, and the second under the influence of having made the first. On a case

reserved, the judges held these points were not for the jury ; but if Lord Eldon

agreed witli the jury, whicli he did, the confessions were not receivable. But many

of them thought the expressions not calculated to raise a hope of favor here ; and

if not, the confessions were evidence. (Rex v. Nate, cited Chetw. Supp. to Burn.

J. 101, 6 Petersd. 82.)

This question of religious influence was afterwards directly decided. The prisoner

beino" in custody on a charge of murder, requested the attendance of a chaplain, who

had several interviews with him ; and repeatedly urged the importance of his confess-

ing himself to God ; but he was not sure but that he might, at some times have spoken

of confession generally, without saying to God. He also urged on the prisoner the

importance of making temporal reparation for the injuries he had committed, and satis-

fying the violated laws of the country. These things were all urged upon religious

considerations, and on assurances that such confessions, &c. would be of religious ben-

efit, and tend to the prisoner's acceptance with God. The prisoner appeared to be

strongly impressed. And he sent for the jailer, and after being admonished by him,

that what he said would be used as evidence against him, he confessed the murder.

He also confessed to the mayor, after the same admonition frora him ; and being

warned to say nothing but what was right. Held, by the 12 judges, except H ullock,

B. absent, that the confession was admissible. They assigned no reasons, but the

ground evidently was as stated in the marginal note, that " a confession made in con-

sequence of persuasion by a clergyman, not with any view of temporal benefit, is ad-

missible." The counsel for the Crown insisted that if the persuasion would render

the confession inadmissible, yet the impression was countervailed by the warning frona

the mayor. The same thing was contended for at the trial, where Littledale, J. pre-

sided ; and he refused to put it on that ground, saying any thing the mayor said could

not do away the effect which the chaplain had produced on the mind of the prisoner.

(Rex v. Gilham, Ry. & Mood. Cr. Gas. 186 to 205.)

By undue means of obtaining a confession, the law generally alludes to illegal influ-

ence. The abstract objection that the confession was made while the prisoner was in

jail, or otherwise, confined in a legal way, though for the very crime confessed, has

never been recognized as an objection, but expressly denied. (Rex v. Derrington, 3

Carr. & Payne, 418. People v. M'Collister, before Riker, recorder, 1 Wheel. Cr.

Cas. 392.) And it was denied, though the prisoner was a boy only 14 years of age,

who had been confined without food nearly a whole day. (Rex v. Thornton, Ry. &
Mood. Cr. Cas. 27.)

Nor will the confession be excluded, though disclosed by a palpable breach of con-

fidence on the part of an officer, the prisoner being in jail, under his charge. Thus

where a prisoner in jail on a charge of felony, gave a letter, addressed to his father, to

the turnkey, who, on the prisoner's request, and before it was delivered, promised to

put it in the post-office, but in fact sent it to the prosecutor ;
yet the letter was held

admissible in evidence against the prisoner ; ruled by Garrow, B. who said the same

thing had been rule before by Gould, J. (Rex v. Derrington, 2 Carr. & Payne, 418.)

The objection does not apply to a civil prosecution for the recovery of damages,

though the injury for which the action is brought be such that on trial of an indictment

for the injury, the confession would be excluded. Thus in a civil prosecution for a

criminal fraud to recover damages, the confessions of the defendant (objected to be-
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cause obtained by a promise of pardon from the district attorney) were offered in evi-
dence againt him. The court said the promise did not appear

; but at any rate it

would only protect the party in a public prosecution, and they received the evidence
saying it could not be withheld, even on grounds of public policy. (Patton v.

Freeman and others, Coxe's Rep. 113.)

NOTE 256—p. 402.

See ante, note 251.

NOTE 257—p. 404.

See the cases cited post, note 261, showing that improper influence once exerted

may yet be countervailed by a subsequent influence, so as to make an after confession

receivable. To the same point see post, 262.

NOTE 258—p. 405.

See Rex v. Derrington, cited ante, note 255, near the close, as to the fraudulent

obtaining and disclosing confessions.

NOTE 259—p. 408.

See ante, note 255 and post, note 261

.

"As the human mind under the pressure of calamity is easily seduced, and liable in

the alarm of danger to acknowledge indiscriminately a falsehood or a truth, as different

agitations may prevail, a confession whether made upon an official examination or in

discourse with private persons, which is obtained from the defendant either by the

flattery of hope or by the impressions of fear, however slightly the emotions may be

implanted, is not admissible evidence ; for the law will not suffer a prisoner to be made

the deluded instrument of his own conviction." (2 Curw. Hawk. 595, cited from

Leach's Hawk, and approved in State v. Aaron, 1 South. 239. And see State v.

Fields, stated ante, note 255.

The prisoner was threatened by the prosecutor, that unless he confessed the larceny

charged on him, he would be sent to the stale prison ; whereupon he confessed, and

repeated the same confession the next day in the police office, in the prosecutor's

presence, when the magistrate wrote it down. The case went to \\w jury without ob-

jection ; hut Radcliff, mayor, charged, that although -prima facie a confession made in

the police should be presumed to have been taken freely and voluntarily, yet should
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the jury believe from the circumstances, that at the time the confession was reduced to

writing the mind of the prisoner was under the influence of fear previously excited, it

would be their duty to reject such written confession equally with the other. Verdict

not guilty. (William's case, 1 C. H. Record. 149.) A boy, 13 years and 5 months

old, accused of murder, was encouraged to confess by a promise of impunity, " If you

will confess, you will probably get clear," by one among several who were interroga-

ting him. His examination was taken the next day before the magistrate, who cau-

tioned him solemnly and repeatedly to tell nothing but the truth, but knew nothing of

the previous practices with the boy. He confessed ; but the examination was reject-

ed, on the presumption that the boy's mind was not clear of the previous influence.

(State V. Guild, 5 Halst. 163, 167, 8, 178, 9.) The justice, after the high constable

had arrested the prisoner, told his wife in his presence in the afternoon, that if what

she had told him was true, it would be better for the prisoner to confess ; and the next

morning, before the committing magistrate, he did confess, though then cautioned by

him not to expect any favor ; but the court refused to receive the confession against

the prisoner. They said they would presume the influence lasted till the examination.

(People V. Robertson, before Riker, recorder, N. Y. Gen. Sess. Nov. Term, 1823.

1 Wheel. Cr. Cas. 66.) A confession made before the police clerk, after a threat

to the prisoner by one of the marshals while bringing her to the office, that if she did

not tell all she knew, she would be put into the dark room and hanged, was reject-

ed. (People V. Rankin, New-York 0. and T. before Van Ness, J. 2 Wheel. Cr.

Cas. 468, 9.)

With respect to a police confession, made after a promise by the prosecutix to the

prisoner, and before the prisoner's apprehension, the effect of which did not appear to

have been counteracted, the N. Y. general sessions say, " The confession before the

police officers, we have ever received as good evidence ; although before the prisoner

was apprehended, a promise of favor may have been made by persons not attached to

that department." (Per Curiam, including Radcliff, mayor, in Charity Jackson's case,
,

1 C. H. Rec. 28.)

NOTE 260—p. 408.

This case was cited and commented upon ante, note 255, for the purpose of showing

that a subsequent confession to one inconsequence of previous inducement held out by

another having no authority, is admissible. Both the cases cited by our author in

this paragraph appear to go upon that distinction.

NOTE261—p. 410.

State V. Guild, 5 Halst. 163, 179 to 181, staled infra. Commonwealth v. Boyer, 2

Wheel. Cr. Cas. 149, 150. The prisoner was committed for arson, and was visited in

the jail by various persons, among whom were the inspectors of the prison ; and vari-

ous means were used to persuade and terrify him into a confession. A short time

after his commitment he made a full and apparently voluntary confession to the mayor ;
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nothing, however, having been done to remove the influence of previous promises or

threats. His confessions were received ; but the jury acquitted him. They were told

that they might decide on the credit to be given to the confessions
; and that merely

c herishing the hope of mercy would not, though the confessions were made under such

influence, render them inadmissible. Though the prisoner, in this case was acquitted

of the arson, he was afterwards indicted, and convicted on the same facts of amisde-

menor. (The Commonwealth v. Dillon, 4 Dall. 116.)

The prisoner, charged with conspiring to obtain money from a bank, was arrested

on civil process at the suit of the bank, and remained with the arresting officer several

days, at the house of the president of the bank, who promised him favors if he would

confess. He did so after a considerable lapse of time from the promise made, and im-

mediately afterwards said the confession was free and voluntary; yet the court pre-

sumed the confession, and every thing which followed, were influenced by the promise ;

and said it made no difference whether the confession was made to one having a con-

cern in the administration of justice or not. (Thorn's case, before Golden, mayor, 4

C. H. Rec. 81.)

The prisoner being arrested for a burglary, was told by a stranger, in presence of

the prosecutor, that, being in custody, his confession could not be used as evidence

against him ; and another stranger told him that being young, if he would confess, it

would be more to his credit. He accordingly confessed ; and two or three days after,

there being no immediate influence exercised, he made a fuller confession. Both

held inadmissible, though corroborated by circumstances ; as the latter might have

been made under the first influence. This shall be presumed to continue till palpably

done away. (State v. Roberts, 1 Dev. 259.)

But, as intimated by the last case, the presumption of a continuing influence may
be repelled; and then a subsequent confession becomes admissible. (Rex v. Seston,

stated ante, note 255.) Thus where the prisoner, being arrested by D., was induced

to confess by a promise from D., the court would not receive a subsequent confession

made to D., or any one in D.'s presence ; but said that a confession to a third person,

D. being absent, would be receivable. (Milligan & Welchman's case, before Riker,

recorder, N- Y. Gen'l Sessions, 6 C. H. Rec. 69, 77, 8.) Quere : see ante, note 255,

and post note 262, page 432.

It will abundantly be seen by the page and note last referred to, that a previous un-

due influence may be so completely countervailed by a subsequent influence, as to ren-

der an after confession admissible. See also ante, note 259.

Again, an infant under 14 had been wrought upon by assurances of favor ;
" If you

will confess, you will probably get clear," to confess a murder, in consequence of which

his then confession and the examination before the magistrate were rufused as evidence.

But, after lying in jail 5 months, and being told by a stranger, and by a magistrate

whom he knew, that he must not expect to escape, but must expect death, he made

a full and circumstantial confession, repeating it to various persons. Held admissible

in evidence against him. And the court deny what is said in Stark. Ev. pt. 4, p. 49 :

"Where a confession has once been induced by such means, all subsequent admissions

of the same or the like facts must be rejected, for they may have resulted from the same

influence," to be law. The court adopt this rule : "Although an original confession

may have been obtained by improper means, subsequent confessions of the same, or

of like facts may be admitted, if the court believe, from the length of time intervening.
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from proper warning of the consequences of confession, or from other circumstances,

that the dehisive hopes or fears under the influence of which the original confession

was obtained, were entirely dispelled." (State y. Guild, 5 Halst. 163, 179 to 181.)

See ante, note 259.

NOTE 262—p. 411.

Before reading the piisoner's confession to a coroner, it appeared he had been

visited by B., who was a clergyman and magistrate. Yet held, that the prosecution

need not call B., though the prisoner might, before reading the confession, to prove

that some inducement was held out. On his being called by the prisoner, it appeared

that B. told the prisoner that if he Vv'as not the person who struck the fatal blow,

and -would tell all he knew, he (B.) Avould use his endeavors and influence to pre-

vent any thing hajjpening to him ; and that if he, the prisoner, did not make a

disclosure, some one else would probably do so. After this, B. wrote to the secre-

tary of state, Avho returned an answer that mercy could not be extended to the

prisoner, which B. communicated to the prisoner. After this, the prisoner sent for

the coroner, and wished to make a statement. The coroner told him if he did so, it

would be used as evidence against him. The prisoner made the confession. Held,

that it was admissible as evidence against him, for all hopes of the prisoner must

have ceased, when he made the confession. (Rex v. Clewes, 4 Carr. & Payne,

221 ;) and see Gilham's case, Carr. Supp. 61.

See ante, note 261, that undue influence may be countervailed so as to make a

subsequent confession receivable.

NOTE 263—p. 411.

Though some have thought otherwise, the latter cases are uniform to the point that

a circumstance tending to show guilt may be proved, although it was brought to light

by a declaration inadmissible, per se, as having been obtained by improper influence.

(Holt's N. P. Rep. 498, note. Charity Jackson's case, 1 C. H. Rec. 28. Tuck-

er's case, 5 id. 164. 2 Curw. Hawk. 595, cited and approved in State v. Aaron, I

South. 235. Conceded by Emmet, arg. in Milligan & Welchman's case, 6 C. JI.

Rec. 69, 78)

NOTE 264—p. 412.

Though, as we saw in the last note, the fact or circumstance discovered in conse-

quence cfa disclosure obtained by improper influence, be admissible as an independent
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fact, disconnected with the disclosure, yet there are very respectable authorities which
deny that the disclosure itself may be shown in connection with it, or be in any way
coupled with it or explained by it. (2 Curw. Hawk. 595, cited and approved in State

V. Aaron, 1 South. 235. Charity Jackson's case, 1 C. H. Rec. 28. Milligan & Welch-
nian's case, 6 C. H. Rec. 69, 77, 8, semb. State v. Roberts, 1 Dev. 259.) Yet there

is a strong current of authority running with the text, that both the disclosure and the

fact or circumstance connected with it, and going to its corroboration, shall also be

received in evidence, and they go to the jury with their joint force. This was so held

where a boy, being threatened, admitted that he stole the prosecutor's bearskin and

concealed it in the oven, where it was found. (Stage's case, 5 C. H. Rec. 177, 8 be-

fore Golden, mayor.) And similar ground was taken by the same learned judge, char-

ging the jury in Tucker's case, 5 id. 164, 166. What may be considered corrobora-

ting circumstances, see ante, note 255, cases of State v. Guild and State v. Aaron, in

connection with the foregoing cases cited in this note and those which now follow.

On trial for murder, it appeared that two men met the prisoner and he produced some
money of the deceased. They then charged him with the crime, and beat him be-

cause he denied it. They tied him and ordered him to produce the deceased's monev.

He then led them to a swamp and showed the residue ; acknowledged the murder and

the manner of it : viz. striking on the left side with a club, as the deceased rode along

the road ; said he dragged the body out of the road, and left the club lying by it ; cov-

ered the body with brush where the old road formerly ran, about 10 or 12 yards from

the present road. Some time afterwards, about 4 miles distant, he pointed out a log,

not far from the road, as containing the deceased's saddle-bags. All these circum-

stances were proved to be true, and the deceased's clothes were found with the bags.

It was objected that the prisoner's confession, being extorted, could not be received ;

that the circumstances showed his knowledge, but his confession alone showed his

commission of the crime. But the court said a confession, though extorted, which re-

lates a number of circumstances (established by other proof) with which the prisoner

could not well be acquainted but as a perpetrator of the crime, is admissible, and may
go to the jury. (State v. Moore, 1 Hayw. 482.) In The State v. Jenkins, (2 Tyl.

377,) it was said a confession is evidence though extorted, but the jury are to deter-

mine its weight ; and if extorted or obtained by promises, it should be diregarded, un-

less supported by corroborating facts. Where a fact has been ascertained, e. g. the

finding of a weapon, in consequence of a prisoner's confession improperly obtained, as

by encouragement to hope for a pardon, yet such fact may be shown ; and also that it

was ascertained in consequence of such confession, though without such ascertain-

ment, the confession would have been inadmissible. (Commonwealth v. Knapp, 9

Pick. Rep. 496, 511.)

It is hardly necessary to observe, that though the confession be obtained by influ-

ence and therefore inadmissible, yet, being accompanied with the possession of the

stolen goods, such possession must be accounted for by the prisoner jn the usual way.

(Stage's case, 5 C. H. Rec. 177, 178, before Colden mayor.)

Vol. I. ' 55
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NOTE 265—p. 413.

State V. Moore, ante, note 264, contra, that the general confession of guih, thoagra

extorted, may be received, where many circumstances are in proof which agree with

the several disclosures. But quere.

NOTE 266—p. 413.

See ante, note 264, many of the cases cited in which, imply the doctrine of

texto

NOTE 267—p. 416.

" No person shall be convicted of treason, unless on the testimony of two witnesses

to the same overt act, or on confession in open court." (Const. U. S. art. 3, ^ 3.)

The statute is to the same effect. (2 Laws U. S. 92.) " No person shall be con-

victed upon any indictment for treason, but by the testimony of two lawful witnesses

to the same overt act, or one witness to one overt act, and another witness to a differ-

ent overt act, of the same treason. But if two or more distinct treasons, of divers

iinds, be alleged in any indictment, one witness to prove one treason and another

witness to prove a different treason, shall not be deemed two witnesses to the same

treason, within the provisions of this section." (^ 15, 2 R. S. N. Y. 735.) ^ 16,

"In trials for treason, no evidence shall be given of any overt act that is not express-

ly laid in the indictment; and no conviction shall be had upon any indictment for the

said offence, unless one or more overt acts be expressly alleged therein."

NOTE 268—p. 416.

Respublica v, Roberts, (1 Dallas, ,39, 40,) and Respublica v. M'Carty, (2 Dallas^

86, S. P.)

NOTE 269—p. 416.

But per M'Kean, C. J. in Respublica v, M'Carty, (2 Dall. 88,) " Most of the au-

thorities sseem to lean against the admission of the party's confession in the presence

of two witnesses, as sufficient for conviction, unless made at the time of committing

the criminal act, or before a magistrate duly authorized."
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CHAPTER Vin.

OP THE EXCLUSION OF SECONDARY EVIDENCE, AND OF THE RULE
WHICH REQUIRES THE BEST EVIDENCE TO BE GIVEN.

NOTE 270—p. 418.

Legal writers seem entirely agreed, that the foundation of the rule is as stated in

the text. Where a party proposes to introduce secondary evidence, under circum-

stances which clearly presuppose that higher evidence is within his power, it is very

natural to presume that he does so from some secret and sinister motive ; conscious,

perhaps, that should the higher evidence be adduced, it would give a complexion to

the case by no means favorable, if not directly adverse to his interest. (2 Ev. Poth.

147, 8. 3 Starkie's Ev. 389, 390. Swift's Ev. 157. Macnally's Ev. 234. I

Chitty's Cr. Law, 566. Strother v. Barr, 5 Bing. 399, per Best, C. J.)

And ihe reason of the rule limits the extent of its application ; consequently it does

not operate where the law itself obviates the presumption of fraud, which would other-

wise arise. Hence, in general, to prove that a person is a public officer, it is suffi-

cient to show that he acted as such ; for then, in the absence of evidence to the con-

trary, it is to be presumed that he was duly and legally appointed. (3 Starkie's Ev.

392, 3.) So where a document is of a public nature, a copy is sometimes admitted
;

for the production of the original is dispensed with, on account of the inconvenience

resulting from the frequent removal of such papers, and therefore the absence of the

original affords no presumption of fraud. (3 Starkie's Ev. 393.) And in a variety of

cases where the opposite party has admitted the facts sought to be established, or by

his conduct precluded himself from denying-them, primary evidence is dispensed with.

Indeed the whole doctrine as to secondary evidence of written instruments, when

applied to the common instance of the best evidence being proved to be unattainable,

rests upon much the same principle; all presumption of fraud is there of course

repelled, and the rule, after first disarming the parties of the means of imposition,

suffers itself to be relaxed as circumstances in justice shall require, by the admission

of the next best evidence. (Per Haywood, J., Ingram v. Hall, 1 Hayw. Rep. 193,

206 ; see also 9 Petersd. Abr. 157, note ; Per Thompson, J., Milnor v. Tillotson, 7

Peters, 99, 101 ; United States v. Reyburn, 6 id. 352.)

The secondary evidence, however, must in all cases be in itself competent ; for the

rule is never so far relaxed as to allow evidence to be given intrinsically illegal, as

hearsay for instance, merely because a party happens to be so unfortunately situated,

that it is the best of which his case is susceptible. (2 Ev. Poth. 147. 3 Chilly's

Bl. 368, note. Pentland v. Somers, 2 Serg. & Rawle,23 ; and see Johnson v. Chase,

1 Tyl. Rep. 449 ; Bonnet's lessee v. Davenbaugh, 3 Binn. 175.)

And on the other hand, the rule, is not to be extended to such a rigorous extreme,

as to debar a party from justice, because he originally neglected to furnish himself

with the highest possible assurance of the disputed facts. For then two witnesses

would be better than one ; a hundred-better t^han two, and so on progressively i a
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writing would be better than a parol contract, a deed better than either, and a record

better than all. (Per Haywood, J., Ingram v. Hall, 1 Hayvv. Rep. 193, 206 ; see

also 2 Ev. Poth. 148.)

Nor does the rule operate in any case to exclude evidence, merely because it is not

all, nor the most satisfactory which might be adduced, when the evidence offered

and that which is withheld is all of the same general quality or grade
; (3 Star-

kie's Ev. 391 ; Leibman v. Pooly, 1 Starkie's Rep. 167 ; Macnally's Ev. 342 ; 9

Petersd. Abr. 155, note ; 1 Chitty's Crim. Law, 567 ;) but in such case, it in gene-

ral goes no farther than to forbid, that evidence which is in its nature merely circum-

stantial, shall be received, when direct and conclusive evidence may be had. (Com-

monwealth V. James, 1 Pick. 375. 1 Big. Dig. 322, § 11.) This is forcibly illustrated

by Governor v. Roberts, (2 Hawk's Rep. 26.) There, the secretary of state was

called as a witness, to produce certain papers belonging to the office of the comptrol-

ler ; it appeared that the comptroller was absent on a visit, and before his departure,

he had deposited the keys of the office with the secretary, requesting him to attend

to any applications at the office during the absence of the former ; the comptroller

had not been summoned to attend court, and the secretary testified that he at-

tended as the agent, or on behalf of the comptroller, with the papers. Under these

circumstances, it was held, that though the testimony of the comptroller w^ould be

more satisfactory than that of the secretary, yet both being oral, and both therefore

of the same grade, cither was competent to be submitted to the jury. " If," as is

well observed by Henderson, J. who delivered the opinion of the court in the above

case, " the rule was, that the most full and satisfactory evidence should be produced,

it would follow that where it appeared there were others present, they should be also

produced ; or where a person from his situation had a better view of the transaction,

one who had a less favorable position should not be received ; or where it appeared

that another could give a more detailed account of the affair, one who could not give

BO full a one should be excluded, although there may be no doubt as to liis knowledge

of the facts to which he deposes."

Particular instances of the application of the rule under consideration, to cases

where a writing of any kind exists, evidentiary of the facts sought to be established,

will be found in a subsequent part of this work : and the requisite proof dispens-

ing with the production of the best evidence, the doctrine of notice to produce papers

under the control of the opposite party, the kind of evidence admissible, after a foun-

dation has thus been laid for introducing that which is inferior in its character, toge-

ther with various other matters connected with this head, will there be fully treated

of, and the illustrations given.

It should be observed here, however, that wherever written evidence exists of the

facts sought to be proved by parol, whether the existence of such evidence appear

on the direct or cross-examination of the witness introduced, makes no difference.

Its disclosure, at any period of the trial, brings its importance into view as the best

evidence. Hence, though a party may conduct his examination so as to prove the

contents of a writing and keep its existence out of sight, if it turn out that it is the

highest evidence, and should have been produced by him ; whenever its existence

appears, the inferior evidence given, will be excluded altogether. (Boone v. Dykes'

legatees, 3 Monroe, 529, 531. Rex v. the Inhabitants of Padstow, 4 Barn. & Adol.

208, S. P.) SOj though the writing be not the foundation of the action, but comes
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in question collaterally, the highest evidence of its execution must be produced. (Ro-
berts V. Tennell, 3 Monroe, 247, 250.) And the original in such cases, as in others

must be shown or its non-production legally excused. (Cope v. Arberry 2 J. J.

Marsh. 296.)

The following decisions may, perhaps, be most appropriately introduced by way
of concluding this note. Upon an information for passing a counterfeit sixteen pen-

ny piece, it Avas held, that before any evidence of its w'ant of genuineness could be
received, the piece itself must be produced. (State v. Osborn, 1 Root's Rep. 152 )

So in ordinary cases of a writing charged to be a forgery. (State v. Blodo-et id.

534.) But where the information was for counterfeiting only, and the prosecutor

had never been able to get hold of the money, he was allowed to prove the defen-

dant's confession respecting his having made counterfeit pieces of the denomination

specified in the information, without producing them. (State v. Phelps, 2 Root's

Rep. 87.)

In a case before Lord Kenyon, at nisi prius, a witness was asked whether the

plaintiff's bushel measure had not been tried and found to correspond with the pub-

lic Belford bushel. But his lordship was of opinion that the question could not be

asked, inasmuch as '• the best evidence the case would admit of was a production

of both measures in court, and a comparison of them before the jury." (Chenie v.

Watson, Peake's Addit. Cas. 123.) Sed qncere.

NOTE 271—p. 418.

(Questions respecting the admissibility ofevidence, are entirely different from those

which respect its sufHciency and effect. (Columbian Ins. Co. v. Lawrence, 2 Peters'

Rep. 25, 44, per Marshall, C. J.) And in general, if the distinction of Avritten and

unwritten, or direct and circumstantial, does not exist between the evidence offered

and what is withheld, that which is offered will be admitted, though less satisfactory

than some other which the party might adduce. No rule of law requires all the evi-

dence, or the strongest evidence of the matter in dispute ; but only that is excluded,

which from the nature of the case, supposes evidence superior in quality or grade

behind, in the power of the party. (See per Daggett, J., Barnum v. Barnum, 9

Conn. Rep. 242, 248, 9, and Ainsworth v. Greenlee, 1 Hawk's Rep. 190 ; also the

remarks of Henderson, J., Governor v. Roberts, 2 Hawk's Rep. 26, and the autho-

rities cited in connection with that case, note 270 ; see likewise 1 Big. Dig. 322, §

11.) Accordingly, where a bill purported to be accepted by S. R., Market Place,

Birmingham, it w^as held that the result of inquiries made at Birmingham by the

prosecutor, who was not acquainted with the place, was evidence for the jury to

prove the non-existence of the party whose name was used, though neither the best

nor the usual evidence in such cases. " A banker from Birmingham, or an overseer,"

it seems, would have been the most satisfactory witness. (Rex v. King, 5 Carr. &
Payne, 123 ; see also Rex v. Backler, id. 118.) But even after such testimony has

been introduced, the same principle wdiich dictates the rule requiring the best evi-

dence, may frequently be advantageously applied, in assigning to it its due impor-
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tance in the scale of credibility. For, as has been justly observed by Mr. Evans,
" when weaker and less satisfactory testimony is tendered in support of a fact, the

nature of which will admit of elucidation from proofs of a more direct and explicit

character, the same caution which rejects evidence of an inferior degree, when
higher evidence might be produced, will awaken suspicion ; and it will reasonably

be supposed that a more perfect exposition of the subject, would have laid open de-

ficiencies and objections, which a more obscure and uncertain representation was in~

tended to conceal. But there is still an important distinction to be attended to : the

rules for the admission of evidence are absolute and imperative, and will not admit

of any relaxation fi'om considerations of inconvenience and expense ; whereas in

forming a judgment upon the adequacy of testimony, in particular cases, circum-

cumstauces which remove the cause of suspicion may also be admitted to obviate

•the effect." (2 Ev. Poth. 149.) And so they may be, where the rule operates in

its utmost rigor. (See ante, note 270.) But considerations of mere inconvenience

and expense, would probably have no influence in laying a foundation for secondary

evidence, and this is doubtless what the learned writer intends.

'= We have already remarked, ante, note 270, that the rule which forbids the substi-

tution of inferior for primary evidence, is never relaxed so far as to authorize the

introduction ofmere hearsay, or other evidence intrinsically incompetent. Within that

principle, letters or private papers written by a third person are excluded, because their

contents are inferior to the testimony of the individual by whom they were written.

(Vasse V. Mifflin, 4 Wash. C, C. Rep. 519. See also post, of the text, and the notes.)

In Cotton V. James, however, (Mood. & Malk. 273,) letters bearing post-marks be-

fore an act of bankruptcy, and found in the alleged bankrupt's possession after it^

containing statements material to the act of bankruptcy, were held admissible against

the bankrupt, without calling the writer, as evidence to show that he received intima-

tion of particular facts, though not to prove their truth. The testimony of a witness

taken down in writing by a magi.'^trate, cannot be used as evidence in chief of the

facts stated by him ; it may, however, be used to contradict and impeach him. (State

V. M'Leod, 1 Hawk's Rep. 344.) And where, in an action for malicious prosecution,

the plaintiff introduced the justice, before whom the complaint charged as malicious

was made, who being sworn and examined in chief, was cross-examined by the de-

fendant, and the common pleas allowed him to testify on such cross-examination, as

to what the witnesses swore to on the complaint before him, though objected to, upon
writ of error brought, the supreme court reversed the judgment upon that ground ;

holding, that to substitute the relation of ihe justice, under such circumstances, for the

testimony of the witnesses, was a violation ot the plainest rules of evidence. (Rich-

ards V. Foulke, 3 Hamm. Rep. 52.)

NOTE 272—p. 419.

^
It is m general true, that where written evidence of a fact exists, all parol evidence

is excluded
;
but the rule is not universal. (Per Thompson, J., Keene v. Meade, 3

Peters' Rep. 1,7; and see post of the text, and the notes; 4 Starkie's Ev. 1054,)



Oh. 8.] Rule as to the Exclusion of Secondary Evidence. 439

If a note, for instance, has been given as evidence of a loan, the action may be brought

for the money lent, and this proved by parol : the note must indeed be produced on

the trial ; not however, as the only competent evidence of the loan, but to be cancel-

led, so as to prevent its being put into circulation. (Keene v. Meade, supra, per

Thompson, J.) So, where the defendant has made an entry in the plaintiff 's book,

of a sum of money paid by him to the defendant ; the plaintiff need not produce such

book for the purpose of establishing the payment, but may prove it by a person who

knows the fact, (id.) And if the defendant has written a letter to the plaintiff,

acknowledging such payment, the same principle obtains, (id. per Thompson, J.)

This doctrine prevails as to all written acknowledgments and receipts ; the transac-

tion which they are designed to evince, may be proved by the parol testimony of

witnesses, without producing the receipts or accounting for the absence of them ; but

if the question be upon the receipts themselves, by whom signed, what are their con-

tents, or the like, they then become the highest evidence, and must be produced.

(Southwick v. Hayden, 7 Cowen's Rep. 331. Heckert v. Haines, 6 Binn. Rep. 16.

Wishart v. Downey, 15 Serg. & Rawie, 77. Romayne v. Duane, 3 Wash. C. C,

Rep. 246. Townsend v. Atwater, 5 Day's Rep. 298.) And whether the receipt

be of money or specific articles, makes no difference ; the delivery of the latter

may be proved by parol, as well as the payment of the former, though there

be a written acknowledgment of the fact in existence. (SoutliAvick v. Hayden,

supra.)

In Wishart v. Downey, supra, Huston, J. intimates a doubt as to the reasonable-

ness and propriety of this exception to the general rule, but he considers the ques-

tion as settled in Pennsylvania, by the previous authority of Heckert v. Haines, su-

pra. At the same time, how^ever, he says that " if notice to produce the receipts is

given, and they are not produced, and no reason is given why they are not, it

would be matter which ought to affect the defendant's case more or less, according

to circumstances." And in Virginia, the court of appeals, without deciding whether,

if a witness speaks positively as to the date and amount of monies paid, his testimony

Avould be equivalent to the receipts themselves, held, that where a witness could not

so speak, his testimony ought not to be received, unless it was previously shown that

the receipts were lost, or out of the power of the party seeking to prove payment.

(Hamlin's adm'r v. Atkinson, 6 Rand. Rep. 574.)

If it become necessary to prove the receipt itself, and it be attested, the" subscri-

bing witness must be called. (Heckert v. Haines, 6 Binn. Rep. 16, per Tilghman,

C. J.) So, to prove the contents of a lost receipt, attested, the subscribing witness

must be called. (M'Mahan v. M'Grady, 5 Serg. & Rawle, 314.)

In Louisiana, it seems, if there be a wTitten receipt, it must be produced as the

highest evidence, and parol testimony is not admissible of the fact of payment.

(Beard v. Bijeaux, 8 Martin's Lou. Rep. N. S. 459.) And in Massachusetts, where

an administrator, to support his charges in an administration account for payment of

taxes, offered witnesses to prove the fact of such payment, held, that the receipts of

the collector were better evidence, and should be produced. (Hall v. Hall, 1 Mass.

Rep. 101.) But see as to the receipts and written admissions of third persons, the

text and the notes on admissions.

A doctrine similar to that estabUshed with respect to receipts, &c. has been ap-

plied to bills of parcels 3 and to prove a purchase of goodsj the bill of parcels, deii-
'
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vered by the vendor to the vendee, need not be produced. (Blood v. Harrington, 8

Pick. 553 ; see Davis v. Reynolds, 1 Starkie's Rep. 115.) And a bill of sale of per-

sonal property, (not being necessary to pass the title) need not be produced by per-

sons claiming under the grantee, in a controversy between them and the grantor,

and those claiming under him ; but the former may prove by any other legal evidence,

a title in the person under whom they claim, unless it be alleged that such bill

contains other matter than the mere transfer of the property, of which the gran-

tor or those claiming under him could avail themselves, and notice has been

given that its production would be required. (Givens v. Reynolds, 6 Munf.

191, 200.) So in trover for goods, where a witness was called on the part

of the plaintiff, and testified that as deputy sheriff, he took and sold goods

corresponding with those claimed by the plaintiff, on an execution against S.

N., and produced a paper specifying the goods ; and further that he made a copy

from the paper, which contained an account of the articles purchased by the plain-

tiff at such sale, and a receipt which was delivered to the plaintiff; and he was

then asked by the plaintiff what were the contents of that paper ; on objection

taken, which was overruled, and writ of error brought, the supreme court held, that

it was sufficient for the plaintiff to show that he had purchased the goods at auction,

and he need not have produced the paper. (Waring v. Warren, 1 John. Rep. 340.)

But in an action of assumpsit to recover the value of articles withheld, and to re-

cover back money paid for such as were defective in a purchase, made by the plain-

tiff of the defendant, of a ship and many articles contained in her, it was held that

the plaintiff ought to have produced the bill of sale, as the highest evidence of the

property conveyed, and the covenants contained in it. (Allen v. Potter, 2 M'Cord's

Rep. 323.)

Parol evidence may be given in Massachusetts, of the fact that an executor has

posted up notices of his appointment, although there is a provision in the statute

for admitting an affidavit made by the executor within a given time : and the origi-

nal advertisements or a copy need not be produced. (Green v. Gill, 8 Mass. Rep.

111.)

An arbitrator testified that when the parties were before him, a bill was presented

specifying the accounts submitted, a copy of which he transmitted to the plaintiff, ac-

companied by the award ; but the plaintiff denied that the account was received by

him ; held, that the plaintiff was not thereby precluded from introducing parol evi-

dence as to the items of his claim, unless the defendant could show that the account

came into his possession or under his control. (Birkbeck v. Burrows, 2 Hall's Rep.

N. Y. S. C. 51.) And the sale of a note, given by a third person, may be proved

without producing the note. This, however, is only true where no inquiry is made

respecting its contents. (Lamb v. Moberly, 3 Monroe, 179.)

In an action for bribery at an election, it was held that parol evidence was admissi-

ble to prove the delivery of the precept to the returning officer, though it appeared

that he had made an endorsement upon the precept, with a view to prove the time of

his having received it, and that the endorsement was attested by two witnesses.

(Grey v. Smithyes, 4 Burr. 2273.)

But wherever the contents of any written instrument, as such, are sought to be

proved, it must be produced. Thus, where the plaintiff in an action for libel, in order

to connect the defendant with the publication, introduced a reporter to a public news-
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paper, who testified that he had given a written statement to the editor of such paper

the contents of which had been communicated by the defendant for the purpose of

publication ; and that the newspaper then produced, was exactly the same save one or

two trifling alterations not affecting the sense ; held, that what the reporter published

in consequence of what passed with the defendant, might be deemed published by the

latter, but that the paper could not be read, without producing the written account de-

livered by the witness to the editor. (Adams v. Kelly, Ry. & Mood, 149.) And if

it become necessary to prove statements made by a deaf and dumb witness, in writing,

the written statement itself must be produced, or its absence accounted for. (State

V. De Wolf, 9 Conn. Rep. 93.) But where a statement has been made orally, and

taken down in writing by a third person, as a mere memorandum, the statement may
be proved independent of the memorandum. (See Patton v. Freeman, Coxe's Rep,

113, stated post, note 273, p. 446.) Whether a certain book in a public office con-

tains deeds and surveys, must be shown by the production of the book itself, and can-

not be shown by parol. (Denn v. Pond, 1 Coxe, 379.) In assumpsit for goods sold,

copies from the invoice book of the plaintiff's agent residing abroad, and through

whom it was alleged the goods were delivered, were offered in evidence to prove the

sale and delivery ; but were rejected, (Cooper v. Morrel, 4 Yeates, 341.) The day-

book, say the court, containing the original transactions as they occurred, proved on

oath or admitted, must be produced, or parol evidence given of the delivery, (id.)

The defence being, that H. was a joint owner and creditor with the plaintiff, and sold

the goods, charging ihem to the defendant , it was offered to prove H.'s books by his

clerk, without their production ; on objection, it was held they must be produced, as

the best evidence. (Keely v. Ord, 1 Dall. 310.) Proof that the defendant was an

infant, from a family bible, into which the defendant's age had been copied by his

brother from another bible, where it was entered in the hand-writing of the father, by

direction of the father, who was dead, was held inadmissible, as not being the best

evidence, till the original was shown to have been lost or destroyed. (Curtis v. Pat-

ton, 6 Serg. & Rawle, 135.) But abstracts from the books of the plaintiffs, resident

out of the jurisdiction of the court, duly verified by the testimony of clerks, have been

received as evidence of the re-shipment of goods to the defendant. (Bell v. Keely,

2 Feates, 255.)

If it be proposed to establish the contents of a bill of sale, bill of lading, or

receipt, it must be produced. (Mather v. Goddard, 7 Conn. Rep. 304. Givens

V. Reynolds, 6 Munf. 191, 200 ; and see the cases before cited in this note, respect-

ing receipts.)

NOTE 273—p. 419.

The English rule, though not explicitly stated in the text, is, that the witness may

refresh his memory by any book or paper, if he can afterward swear to the fact from

recollection; but if he cannot so swear, any farther than as finding it in the book or

paper, it must then be produced. (See post, of the text. Maugham v. Hubbard, 2

Mann. & Ryl. 5.)

YoL. I. 56
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The American cases are not uniform. They seem agreed, however, that a mere

memorandum, or entry, is in no case evidence, per se, of the facts stated in it, but

may in all cases be used by the person making it, when called on as a witness, to re-

fresh his recollection. Thus, where an entry on a bank teller's book was offered ;

held, not evidence per se, but proper in connection with the testimony of the teller.

(Courtney v. The Commonwealth, 5 Rand. Rep. 666.) And a memorandum by a no-

tary's clerk, (e. g. of a notice of non-payment) is of no farther use, than to guide the

recollection of the clerk as a witness. (The Farmer's Bank of Lancaster v. White-

hall, 16 Serg. & Rawle, 90.) In an action on a note by (he endorsee against the en-

dorser, the plaintiff offered a memorandum of the notary's clerk to prove search for

the maker, and notice to the endorser ; the clerk having left for a foreign port some

few days before the trial ; this was held inadmissible, the memorandum being no evi-

dence. The prote* of the note, showing due diligence, was also holden to be a mere

memorandum, and therefore inadmissible, (Cummings v. Fisher, Anth. N. P. 1 ;

see also note (a) to this case.)

In New York, it is provided by statute that the certificate of a notary, under hjs

hand and seal of office, of presentment and protest of a bill or note, and of the service

of notice thereof on any or all the parties to the bill or note, specifying the mode of

giving the notice, and the reputed residence of the party and the post-office nearest

thereto, shall be presumptive evidence of the facts contained in such certificate, unless

the defendant shall annex to his plea an affidavit denying the fact of having received

notice. (Laws of N. Y. sess. 56, p. 395, ^ 8.) So also, it seems, in Kentucky.

(Bank of Kentucky v. Pursley, 3 Monroe, 238, 240.)

Where an action was brought for goods sold, and the plaintiff offered proof that

the entries in his books, charging the defendant with the goods, were made by his

clerk, who had gone to the West Indies ; held, that such evidence was not compe-

tent to estabhsh the claim. (Kennedy v. Fairman, 1 Hayw. Rep. 458 ; S. P.,

Whitfield V. Walk, 2 id. 24.) So where the age of a defendant had been written

in a bible ; held, that this memorandum was not the best evidence, and the age

might be proved by parol. ( v. , 1 M'Cord's Rep. 164. Butler v.

Young, 3 Bibb. 520. Berry v. Waring, 2 Harr. & Gill, 103 ; see post, notes.)

And a memorandum by a district attorney, of the confession of a prisoner, need not

be produced; but he may give oral evidence of such confession. (Patton v. Free-

man, Coxe's Rep. 113 ; and see ante, note 232.)

In South Carolina, the testimony of a witness who swears positively from written

memoranda, though they do not call to his memory the facts, is held not only admis-

sible, but better evidence than unaided recollection. (Pearson v. Wightman, 1 Rep.

Const. Ct. 344. Haig v. Newton, id. 423. Sharp v. Bingley, id. 373 ; see Brtiwn

V. Anderson, 1 Monroe, 198.)

The general principle, however, deducible from a majority of the cases in this

country, will be found, we apprehend, to be this, that the witness may inspect notes

or memoranda to refresh his recollection ; and then, if he can, with a safe conscience,

swear to the facts independent of the notes or memoranda, he is competent to testify

;

b\it he will not be permitted to read his notes or memoranda to the jury ; nor can

they be admitted as evidence to the court or jury in any sense. (Juniata Bank v.

Brown, 5 Serg. & Rawle, 87. Robertson v. Lynch. 18 John. Rep. 451. Feeter

v. Heath, 11 Wend. Rep. 477. Smith v. Lane, 12 Serg. & Rawle, 87.)
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NOTE 274—p. 419.

In an action for a malicious prosecution in North Carolina, the plaintiff, to establish

his case, offered the proceedings before the magistrate, had in the prosecution charged

as malicious, and verified the same by witnesses who proved the magistrate's hand-

writing. The Supreme Court held this was correct ; for though the best evidence

is required, yet the rule does not require the strongest possible assurance. " Whether
a signature is proved by the person who made it, or by one acquainted with the

hand-writing, the kind of proof is exactly the same. They are both primary, since

the knowledge of both is acquired by the same means ; although it may be that the

evidence of the writer is in degree stronger than the other." (Ainsworth v. Green-

lee, 1 Hawk's Rep. 190.) But in M'Kee v. Executors of Myers, (Addison's Rep,

31,) where the plaintiff sought to prove an order drawn by the defendant's agent,

and signed by such agent with the defendant's name ; held, that the agent must be

called, as the best evidence. Per Curiam: " This is not the case of a note or order,

subscribed by the maker or drawer ; in that case, if there be no subscribing witness,

proof of hand-writing is sufficient ; here the person who wrote the note and sub-

scribed the name is uninterested, is the best witness, and ought to be here." This

case, hoAvever, seems anomalous. The fact of the agency was inade out; and

where a person who is the acknowledged agent of another, makes a contract by

letter or other writing, proof of the agent's hand-writing, has, we believe, been very

uniformly considered sufficient evidence of the contract without calUng tlie agent,

(Daniel v. Hill, Norris' Peake, 40; Fairhe v. Hastings, 10 Vesey, jun., 126, S. P.)

NOTE 275—p. 421.

Mr. Starkie considers Williams v. The East India Company, cited in the text, as an

instance of mere failure in the measure of proof; he takes for granted that the testi-

mony of the captain and second mate was at all events admissible, and from this en-

deavors to show, that the case is not one coming strictly within the principle which

forbids the substitution of inferior for primary evidence. (3 Starkie 's Ev. 396.) It is

true, the testimony was received at the trial without objection, as it seems from the

report ; but the language of the court plainly imports that they regarded it as not only

insufficient, but utterly incompetent. Lord EUenborough, who delivered the opinion,

commences that portion of it relating to this subject, with a distinct application of the

rule requiring the best evidence ; after which it is remarked, that " the best evidence

was to have been had by calling, in the first instance, upon the persons immediately

and officially employed," &c. ; and throughout the whole, the testimony of the cap-

tain and second mate is spoken of as " inferior and secondary," while that of the con-

ductor is treated as the proper and primary evidence." Indeed, we understand his

lordship as denying, in unequivocal terms, that the plaintiff had a right to resort to the

testimony of the former, so long as the impossibility of procuring that of the latter

v/as not shown.
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No good reason is perceived, therefore, for taking this case out of the class in which

our author has placed it, as a strong illustration of the rule requiring tbe highest evi-

dence ; for, although that rule does not usually operate by way of exclusion, where

the evidence offered and that which is withheld is all parol
; (See ante, note 270 ;)

yet there are instances of its application to the more or less adequate representation

of facts. (2 Ev. Poth. 149. Swift's Ev. 157.) The testimony of the captain and

second mate, under the existing aspect of the case, was nothing more than presump-

tive or circumstantial evidence ; and where that which is positive and direct in its

character, is within the power of a party, the former is secondary
; (3 Starkie's Ev.

515 ; 2 Ev. Poth. 340;) and being so, its inadmissibility would seem to follow as an

inevitable corrollary.

In Massachusetts, where, upon an indictment for having in possession a counterfeit

bank note, it appeared that the note was passed to one P., who suffered it to remain

out of his hands for a long time, during which it was lodged with a magistrate, who

might have been produced as a witness ; held, that the testimony of P. and his wife,

who swore positively to the note from certain accidental marks upon it, was improper-

ly received, unless they had made a private artificial mark upon it ; and also, that the

testimony of the magistrate was indispensable, upon the general principle requiring

the best evidence. (Commonwealth v. Kinnison, 4 Mass. Rep. 646.) Upon an in-

dictment, however, against a miller for stealing, where it appeared that P. sent barilla

to the defendant's mill, and after it was ground, a mixture of three fourths barilla, and

one fourth of plaster of paris, was returned by the same truckman, who took the bar-

illa to the mill, it was held that the government need not produce the truckman to

prove that it was not adulterated in the transportation, although there was merely cir-

cumstantial evidence of its having been done by the miller. (Commonwealth v.

James, 1 Pick. 375.) But note, that the gist of the action was the stealing not the

adulteration of the barilla
; whereas, in Williams v. The East India Company, the

fact of notice not having been given, was the direct foundation of the prosecution.

In larceny of the wife's wearing apparel, she is not only a competent witness to

identify them, but the most proper one. And it seems not necessary to produce the

husband, to prove non-consent to the taking in such case ; for, " it is unreasonable to

suppose, in the absence of proof, that the husband should sell his wife's clothes ; and

still more unreasonable that he should give them away." (The People v.- Williams, 3

Wheel. Crim. Cases, 18.)

NOTE 275, c—p. 423.

The case of Doe, dem. Wood, v. Morris, cited in the text, simply decides, that in

order to exclude parol evidence of a contract, it must appear that the contract was
reduced to writing : there, the landlord who brought ejectment, proved payment of
rent by the defendant, and notice to quit ; but on cross-examming his witness, it

appeared that an agreement in writing, relative to the land in controversy, was pro-

duced on a former trial ; the witness, however, did not know the contents of it, and
it was not shown that the agreement related to the existing tenancy between the
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plaintiff and the defendant ; upon a motion made to set aside the verdict, Lord

EUenborough, in giving judgment, makes use of these words :
" How can we say-

that the plaintiff ought to have been nonsuited for the want of giving the best evi-

dence of the tenancy, unless it appeared there was other and better evidence of it

in an agreement in writing between the landlord and his tenant, which the landlord

kept back ? Enough ought at least to appear to show that the paper not produced

was better evidence of the terms of the tenancy, than the evidence which was

received."

Where, in support of a general count for use and occupation, the plaintiff offered

to prove the acknowledgment of the defendant, that he had hired and occupied the

premises during the period in question, agreeing to pay therefor a certain sum ; and

it appeared, that during such period, there was an outstanding written agreement

for a lease of the premises in the hands of the plaintiff, which, through failure of the

event on the happening of wliich it was to take effect, never became operative ; held,

that in the absence of evidence to show that such acknowledgment referred to the

written agreement, the evidence offered was admissible. (Buell v. Cook, 5 Conn.

Rep. 206.) But if the occupation had been founded in fact upon the agreement,

though it was defective and authorized no such occupancy, it must have been pro-

duced as the best evidence. (Id. per Hosmer, C. J.) And where the plaintiff

brought his action to recover the value of certain fixtures, and it appeared that

there was a written memorandum respecting the manner in which the value should

be ascertained, signed by the plaintiff, but not by the defendant ; held, that such

writing need not be produced by the plaintiff. (Wilson v. Bowie, 1 Carr. & Payne,

8.) So in an action for work and labor, the plaintiff having proved the value of the

work done, and closed his case, one of the defendant's witnesses swore there was a

memorandum in writing, containing an estimate at which the work was to be done
;

and produced a copy, unstamped, in the plaintiff 's hand-writing, not signed by either

party ; and held, upon the authority of Doe, dem. Wood, v. Morris, that the plain-

tiff was not precluded from recovering, as it did not appear whether the original

memorandum was in existence. ( Stevens v. Pinney, 2 Moore's Rep. 349, cited in

the text from 8 Taunton, 328.) But in another case, where the action was for work,

a witness for the plaintiff, on cross-examination, stated that the work had com-

menced under a written contract ; but that certain items which the plaintiff relied

on, were not contained in it ; and held, that the plaintiff could not recover without

producing the written agreement, though a particular item was proceeded on, after

an admission by the defendant that it was an extra. (Vincent v. Cole, 1 Mood. &
Malk. 257.) The plaintiff's counsel in this case proposed to Lord Tenterden, C. J.,

who presided, that his lordship should look into the agreement, which was in court

unstamped, to see whether it comprehended the item sought to be recovered ; but this

was refused because of the great inconvenience of such a course. And in ejectment, a

witness of the plaintiff was called to prove that the defendant succeeded one A. T., who
occupied under the plaintiff, and through whom the defendant claimed. On his

cross-examination, the witness stated he had drawn an agreement in writing between

the plaintiff and A. T., relative to the premises in question, and that he had fre-

quently heard the latter say he held under the plaintiff, but not that he held under

that agreement. The court considered, that the existence of a written lease having
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been shown by the plaintiff's own witness, he was bound to produce it, as the best

e\'idence and so decided. (Fenn, dem. Tliomas, v. Griffiths, 4 Moore & Payne,

299; see Doe v. Harvey, 8 Bing. 239, stated post.)

So wlierever there is a written lease between the parties, and the terms of it

come in question in any way, the lease itself must be produced as the highest evi-

dence. Thus, in Brewer v. Palmer, (3 Esp. Rep. 213,) Lord Eldon, in an action

for use and occupation, nonsuited the plaintiff because of the non-production of the

written lease. This, though a nisi prius case, is a leading one, and was confirmed

by the king's bench in Ramsbottom v. Turnbridge, (2 Maule & Selvv. 434.) Other

authorities are to the same import. (See Hodges v. Drakeford, 1 New Rep. 271.)

In Cotterill v. Plobby, (4 Barn. & Cress. 465,) the action was case for an injury to

the plaintiff's reversionary interest ; H. was called as a A\atness, and testified that he

was tenant to the plaintiff under a WTitten agreement ; and held, that such agree-

ment must be produced to prove the terms of holding. (See Strother v. Barr. 5

Bing. 136.) So, to prove a settlement of a pauper pursuant to 6 G. 4, c. 57, § 2, by

the bona fide renting of a tenement for a year at £10 ; if the agreement between

the landlord and the tenant was in writing, it must be produced. (Rex v. The In-

habitants of Merthyr Tidvil, 1 Barn. & Adol. 29. Rex v. The Inhabitants of Pad-

stow, 4 id. 208. See also. Rex v. The Inhabitants of Castle Morton, 3 Barn. &
Aid. 588 ; sed contra, see Rex v. The Inhabitants of Holy Trinity^ 7 Barn. & Cress.

611, 1 Mann. & Ryl. 444, S. C.) And in trespass for mesne profits, where the

plaintiff having proved a judgment in ejectment against P., offered to prove by a

son of P. that he put the defendant in possession ; it appearing, however, that he

had done this under a written agreement ; held inadmissible, and that the writing

must be produced, to show Avho was the defendant's landlord, and the terms upon

which he occupied. (Doe v. Harvey, 8 Bing. 239. See Fenn, dem. Thomas, v.

Griffiths, 4 Moore & Payne, 299, supra.)

Whether a father had a deed written of certain negroes to Ms children, and im-

mediately after dehv^ery of the negroes, executed the deed ; in trover, brought by

such children for the negroes, held, that they must produce the deed as the best

evidence. (Foster v. Cherry, 2 Nott & M'Cord, 367.)

NOTE 276—p. 4-35.

And so of an examination of a prisoner taken before a magistrate, who is required

by law to reduce the same to writing; the minutes of the magistrate must, in such

cases, be produced as the best evidence. (See ante, note 251, and the cases there

cited.) If, in point of fact however, any particular declaration of the prisoner was not

reduced to writing, parol evidence may bs given of it. The presumption is, that it

was taken down, and the onus to show it was not, is upon the party seeking to

introduce the parol evidence. (See ante, note 251.) And in Rowland v. Ashley, (I

Ry. & Mood. 231,) the same principle was applied to the examination of a party

before commissioners of bankrupt. It must appear, however, that what is sought to

be added to the written examination, was material to the inquiry before the commis-
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sioners ; and very strong proof ought to be adduced, that the party soid what the com-

missioners so omitted, (id.) It has been held, however, that parol evidence of what

a bankrupt said, on his last examination, cannot be received, though it should appear

that no part was taken down in writing. (Res v. Walters, 5 Carr. & Payne, 138.)

In Massachusetts, where it was proved that a justice of the peace, before whom a

clerk of a militia company was alleged to have been sworn, made no record of admin-

istering the oath, the testimony of witnesses present when the oath was administered,

was held competent evidence. (Bassett v. Marshall, 9 Mass. Rep. 312.) The justice

was first called, however, in this case, and testified that no record of the oath was

made, and though he could not positively affirm that he ever administered the oath, he

had some faint recollection of having done so. (id. Where an oath of office has been

administered by a justice of the peace, his certificate in that state seems to be the

" regular and legal evidence." (Colburn v. Ellis, 5 Mass. Rep. 427 ; see Willes v.

Battelle, 11 id. 477.)

In New-York, where a record of conviction was destroyed, parol evidence of it was

held nevertheless to be inadmissible, inasmuch as a transcript of the certificate, re-

quired by 1 R. L. 462, ^ 2, (K. and R.) to be sent to the court of exchequer, was

the next best evidence. (Hilts v. Colvin, 14 John. Rep. 182.)

The non-attendance of a witness, duly subpoenaed, may be proved by parol ; there

is not necessarily any record or memorandum made by any officer of the court of such

fact, nor is it the duty of the clerk to enter in his minutes the names of the witnesses

called by the crier, at the request of the party whose cause is about to be brought

on, and therefore there is no presumption of higher evidence. (Cogswell v. Meech,

12 Wend. 147.) In replevin against an officer for goods attached by him under a

writ that had never been returned, on account of the suit having been settled by the

parties; held, that as the officer's omission to make a return, was excused by the act of

the parties in suppressing the suit, he might produce the writ, and then prove by

parol that the goods were taken by virtue of it. (Frost v. Shepleigh, 7 Greenl. 236.)

And if process issues without the intervention of the court, and no record is made of

it, the fact of its having issued may be proved by parol. (Beers v. Botsford, 3 Day's

Rep. 159.) Where an officer was authorized to issue a distress against the collector,

and on return thereof unsatisfied, to issue another against the selectmen, and on like

return of the latter, to issue one against the town; held, that proof of a distress

having issued against the town, was prima facie evidence that the others had been

previously issued against the collector and the selectmen. (Beers v. Botsford supra.)

Evidence of what was proved on a former trial, for the purpose of showing the

ground of recovery, cannot be received without producing the record of such trial.

(Cooper V. Watson, 10 Wend. 202.) And in New York, where it is sought to con-

nect a suit before a justice, dismissed by reason of a plea of title, with a suit subse-

quently prosecuted for the same cause in the common pleas, the written proceedings

before the justice must be produced ; the facts cannot be established by parol. (Webb
V. Alexander, 7 Wend. 281.)

In some cases, where a record exists of the fact, it does not exclude parol evidence.

Thus parol evidence has been held admissible to prove the defendant an inn-keeper

in an action against him as such, although his license is on record. (Owings v. Wyant,

3 Harr. & M'Hen. 393.) In Massachusetts, parol evidence of marriage is received,

although officiating clergymen and magistrates are by statute required to keep a record
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of all manages solemnized before them, and to return annually, to the clerk of the

town where they reside, a certificate of the names of all persons by them joined in

marriage. (Commonwealth v. Norcross, 9 Mass. Rep. 492.) And the certificate of

a clergyman, in such case, is inferior to his oath, and cannot be received. (Ellis v.

Ellis, 11 Mass. Rep. 02 ; see post, of the text, and the notes.) And so, parol proof

of the age of persons and the time of their death, is constantly received there, though

a statute requires that births and deaths shall be recorded by the town clerks ; and

parents, householders, &c., are liable to a penalty for neglecting to give notice of

births in their families. (4 Starkie's Ev. 1044, note (1).)

NOTE 277—p. 426.

Summerset v. Adamson, 1 Bing. 73, S. P. ; see post, of the text, and a note relating

to proof of an insolvent's discharge.

The admission of a party out of court will not supply the place of a record. Thus,

in trover, an admission by the plaintiff that the property in question was taken by vir-

tue of an attachment, does not make out a justification for the defendant who justifies

utider the attachment, but he must produce the record. (Jenner v. Joliffe, 6 John.

Rep. 9.) So in an action against a person for non-attendance as a witness, the subpoena,

must be produced, and his confession that he had been served with the subpoena, does

not dispense with the necessity of its production. (Hasbrouck v. Baker, 10 John.

Rep. 249.) And in Vermont, where, in an action upon a note, the defence was that

the estate which the defendant represented, had been declared insolvent and the claim

barred, as not having been presented to the commissioners ; held, that the defendant's

confession, that the claim had been exhibited to the commissioners, could not be

received, as the commissioners' report to the judge of probate was the best evidence.

(Franklin v. Brownson, 2 Tayl. 103.) The case of the Welland Canal Company v.

Hathaway, 8 Wend. 480, furnishes a strong illustration of the doctrine on this subject.

There, the defendant had entered into a contract with the company, and given a

receipt to them, in the name by which they were known
;
yet held, that when such

company sued as a corporation, the admissions implied by these acts of the defendant,

did not relieve them from proving that they were a corporation by the highest evidence.

AndNelson, J., delivering the opinion of the court, (id .486,) says :
" It may be laid down

I think, as an undeniable proposition, that the admissions of a party are competent

evidence against himself, only in cases where parol evidence would be admissible to

establish the same facts, or, in other words, where there is not in the judgment of the

law, higher and better evidence in existence to be produced. It would be a dangerous

innovation upon the rules of evidence, to give any greater effect to confessions or

admissions of a party, unless in open court, and the tendency would be to dispense

with the production of the most solemn documentary evidence." (See The Dutchess

Cotton Manufactory v. Davis, 14 John. Rep. 238.) But where the defendant has

accepted an otKce under the supposed corporation, and obtained money in that capa-

city, he is estopped from denying its existence as such, and cannot require proof of

their charter. (All Saints Church v. Lovett, 1 Hall's Rep. N. Y. S. C. 191.)
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NOTE 278—p. 427.

See ante, note 251.

NOTE 279—p. 427.

See ante, note 251.

NOTE 280—p. 432.

S. P., Snow V. Peacock, 2 Carr. & Payne, 215, per Best, C. J. In an action by
an attorney for fees, an allegation that he is an attorney of the court of king's bench,
is evidenced by showing that he has acted as such. (Berryman v. Wise, 4 T. R.
366.) Pearce v. Whale, 5 Barn. & Cress. 38. Per Johnson, J., Brown v. Mims, 2
Rep. Const. Ct. 235, 238. 4 Starkie's Ev. 373.) See the next note.

NOTE 281—p. 433.

In Porter v. Luther, (3 John. Rep. 431,) the defendant justified the taking of pro-

perty as deputy sheriff under an execution, and, on the trial, offered to prove him-

self a general deputy of the sheriff by reputation ; the justice rejected the evidence,

requiring him to produce his appointment; and, upon certiorari brought, the supreme
court reversed the judgment on the authority of Berryman v. Wise, (4 T. R. 366.)

cited in the text.

The same principle has been applied to the case of magistrates by the supreme

court of the United States. (Turner v. Fendall, 1 Cranch, 117.) In Vernon v.

East Hartford, (3 Conn. Rep. 475,) it appeared that W. had been appointed justice

of the peace, and to prove him duly qualified to act, one P. was offered to show that

W., since his appointment, had issued a writ and received the duty on it ; and the

court of errors held the evidence admissible as primary proof, though the writ was

not produced. And where a deed was produced, purporting to have been acknow-

ledged before a person styling himself a justice of the common pleas, this was held

sufficient, prima facie that he was such till the contrary should appear. (Lessee

of Willink v. Miles, 1 Peters' C. C. Rep. 429.)

In assumpsit by the officers of a revenue cutter, to recover their proportion

of a forfeiture, incurred by a breach of the non-intercourse law, against the col-

lector ; it was held, that the officers need not produce their commissions, for proof

that they acted as such was sufficient. (Sawyer et al. v. Steele, 3 Wash. C. C.

Rep. 464.)

Vol. I. 57
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It has been held in Connecticut that a clergyman, in the administration of mar-

riage, is a public officer ; and his acts, as such, in the celebration of marriage, are ad-

mitted as prima facie proof of his qualification, without higher evidence. (Goshen v.

Stonington, 4 Conn. Rep. 209.)

Proof that an individual had executed and returned a writ directed to him as

coroner, has been held sufficient evidence of his being commissioned as such, with-

out proof of his commission. (Young v. The Commonwealth, 6 Binn. Rep. 88.)

The collector and trustees of a school district may be proved such by their acts

and reputation. (M'Coy v. Curtice, 9 Wend. 17.) And persons acting publicly as

officers of a corporation, are presumed rightfully in office. (See United States v.

Danbridge, 12 Wheat. 70 ; also All Saints Church v. Lovett, 1 Hall's Rep. N. Y.

S. C. 191.)

The foregoing will suffice, to show the extent to which the doctrine of the text

has been carried ; and it is proper to be observed here with regard to the effect of

this species of evidence, that where the rights of third persons are concerned, it is in

general enough for them to show, that the officer through whom or by whose acts

they claim, is such de facto ; his not being so de jure also, is not an objection that can

be made available to defeat or in any way affect their interests. (Doty v. Gorham,

et al., 5 Pick. Rep. 487. Nason v. Dillingham, 5 Mass. Rep. 170. Fowler v. Bee-

be et al., 9 id. 231. Gilbreth v. Brown et al., 15 id. 180. The People v. Collins, 7

John. Rep. 549. MTnstry v. Tanner, 9 id. 125. Reed v. Gillett, 12 id. 296. Wil-

cox v. Smith, 5 Wend. 231.)

As to what evidence shall be sufficient, to make out that a person is an officer de

facto, and thus preclude an inquiry into the validity of his appointment or election,

no precise rule of a general nature can be drawn from the authorities ; for each case

must necessarily depend, in some degree, upon its own peculiar circumstances. In

Wilcox V. Smith, (5 Wend. 231, 234,) Sutherland, J., delivering the opinion of the

court, says :
" The mere claim to be a public officer, and the performance of a

single or even a number of acts in that character, would not perhaps constitute

an individual an officer de facto. There must be some colour of an election or

aj)pointment, or an acquiescence on the part of the public for a length of time

which would afford a strong presumption of at least a colourable election or ap-

pointment."

But where the person assuming to be an officer is himself a party to the suit, and

the only individual to be injuriously afl'ected by any inquiry into the validity of his

official title, proof of acts, &c. is, in his favor, mere prima facie evidence of his being

such. (Fowler v. Beebe, 9 Mass. Rep. 231. Commonwealth v. Fowler, 10 id. 290.)

As against him, his having acted in a public office will estop him from denying that

he is such officer. (Hughes v. James, 3 J. J. Marsh. 700.)

So also where the officer is not a party, but his act is made the foundation

of an affirmative criminal proceeding, instead of being lased as a defence or protec-

tion, it may well be that his strict legal title to his office may be inquired into under

such circumstances. (Wilcox v. Smith, 5 Wend. 231, 235, per Sutherland, J. re-

marking upon Rex v. Verelet, cited in the text ; and he refers to 1 Hawk. P. C, c.

69, § 4.)
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CHAPTER IX.

OF PRESUMPTIVE EVIDENCE, AND OP PRESUMPTIONS.

NOTE 282—p. 436.

The rules of presumptive evidence apply to corporations as v?ell as individuals.

Persons acting publicly as officers of the corporation, are presumed rightfully in of-

fice ; the previous necessary steps are presumed, in order to make a corporate act

legally operative ; grants and proceedings beneficial to the corporation are presumed

to have been accepted by it, especially when the presumption is fortified even by

slight acts indicating an intention to accept ; a general agent of the corporation may
prove his authority by corporate acts contemplating or recognizing it ; a charter may-

be presumed from the long exercise of corporate rights ; or the acceptance of a new
charter, from the acts of the corporate officers ; or a demise from year to year to

or from the corporation. So of the extent of their possession, drawn in question

by an ejectment. So a surrender of their corporate rights, or a contract or promise

by the corporation, or a regular vote of the corporate body. These general posi-

tions are advanced and illustrated from various reported cases, English and Ameri-

can, by the supreme court of the U. S. in United States Bank v. Dandridge, (12

Wheat. 70 to 76.)

NOTE 283—p. 436.

" A necessary and invariable connection of facts is not required ; it is enough if

one fact is ordinarily and usually connected with another." (Per Parke, J. in Doe,

ex dem. Patteshall v. Turford, 3 Barnw. & Adolph. 890.) " That the fact to be in-

ferred oflen accompanies the fact proven, is not sufficient ; it should most usually ac-

company it ; and I would say, in the absence of all circumstances, that it should rai-ely

otherwise happen." (Per Henderson, J. delivering the opinion of the court in Hart

V. Newland, 3 Hawks, 122, 3.) "The circumstances should be strong in themselves,

should each of them tend to throw light upon and to prove each other ; and the result

of the whole should be to leave no doubt upon the mind that the offence has been

committed, and that the accused and no other could be the person who committed it."

(Per Washington, J., United States v. Jones, 1 Wash. C. C. Rep. 372.) In the last

case, p. 372 to 374, the learned judge examines a train of circumstances, pro and con,

upon the question of intept to destroy the prisoner's vessel and cargo to defraud the

underwriters. It is more usually put to the jury that the circumstances should over-

come reasonable doubt ; as being consistent with guilt only, and inconsistent with in-

nocence. (Atwood's case, before Golden, mayor, N. Y. Gen. Sess. June, 1819, 4 C.
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H. Rec. 91 ; and see Plunket's case, before the same, N. Y. Gen. Sess. Sept. 1818,

3 C. H. Rec. 137, 8. See the charge in The People v. Gardner, 1 Wheel. Cr. Cas.

25, and Rowley's case, 1 C. H. Rec. 47, 49.)

Jn deceit for the sale of a consumptive negro, the defence was that the plaintiff's

wife knew of the disease, whence it was sought to infer that the plaintiff had knowi-

edcre of it also. But this evidence was denied by the court, who accompanied the

denial with the remarks of Henderson, J. in Hart v. Newland, (nt supra.)

See note 285.

NOTE 284—p. 436.

Stahitur presumptioni donee prohelur in contrm'ium. (2 Ev. Poth. 329, No. 16,

^ 14. Helm's lessee v. Howard, 3 Har. & M'Henry, 77. Miller v. The Resolution,

2 Dall. 22, 3. Livingston's ex'rs v. Livingston, 4 John. Ch. Rep. 287, 293.)

So that there are some assertions which should always be holden true till the con-

trary be proved, and others that are always holden contrary to truth, until they are

proved. (1 Dom. B. 3, tit. 6, ^ 4, art. 7.) For illustration of this, see post, note

285, pi. 8.

NOTE 285—p. 437.

See note 283.

The ground of all presumptions is the necessary or usual connection between facts

and circumstances ; the knowledge of which connection results from experience and

reflection. A presumption is, therefore, " an inference as to the existence of a fact

not actually known, arising from its necessary or usual connection with others which

are known. It is upon this principle that all our knowledge of those relations and

existences, which are not perceptible to the human senses, must depend." The force

of presumptions is almost intuitively perceived by mankind ; and that principle of the

mind which prepares it to expect the future association of circumstances, because it

has been accustomed to find them associated, cannot be accounted for, except by set-

tino- it down as imposed upon us by the law of nature. It is the same principle which

leads us to reason upon cause and effect in all the regions of inductive philosophy
^

of which the doctrines of presumptive evidence rank as an important branch. The

triors are to be satisfied that one circumstance has always, or at least usually been

found in consecutive connection with another, the like conduct with the like motive

the fact to be presumed with the fact established by direct proof. (See 1 Stark,

Ev. 23 to 29, 37 to 39, and 3 id. 493, 4. 1 Dom., B. 3, tit. 6, ^ 4, art. 3. Post, of

the text.)

It was proposed to infer that a surveyor had laid off the land in question twice by

actual survey, because two paper surveys were made by him. The court of appeals

of Kentucky, by Robertson, J., assumed the fact as common, that large surveys

were often made by surveyors on the ground, and subdivided upon paper in their
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offices. And they denied the result contended for, as being a violation of the prin-

ciples of circumstantial and presumptive evidence, "' which respect the order and

laws of moral and physical nature in regard to cause and effect." (Wallace v.

Maxwell, 1 J. J. Marsh. 447, 451, 4r>2.) See also Newland v. White, stated ante

note 283.

On the other hand, among the various cases where presumptions have been al-

lowed, and Vk-hich are hereafter noticed both in the text and notes (jf these volumes,

the greater variety of illustration will be found in prosecutions for a divorce or

for damages, on the ground of criminal conversation ; cases where both the offend-

ing parties always seek concealment ; and are usually successful in placing them-

selves beyond the reach of direct testimony ; and where you are thrown, as the

only resource, upon such circumstances " as would lead the guarded discretion

of a reasonable and just man to the conclusion." (Post, vol. 2.) Accordingly,

cohabiting together for months or years, (Loveden v. Loveden, 2 Hagg. Consist.

Rep. 1, Cadogan v. Cadogan, id. 4, (n.) or the man living at a neighboring inn, and

frequently resorting to the woman's house, who lives separately from her husband,

the man's clothes being at the woman's house ; he taking his meals there ; his horse

being there, though he be absent for a few hours of the night, (Cadogan v. Cado-

gan, supra ;) sleeping in the house, though apparently in a separate room ; the

man being admitted to her bed chamber under the plea of illness, (Rutton v. Rutton,

cited in Cadogan v. Cadogan, supra;) are among the strong circumstances upon

which courts and juries prodeed. In another case, (Loveden v. Loveden, 2 Hagg.

Consist. Rep. 1 to 53,) the offender was long received on a footing of hospitality

at the husband's house ; and a fondness was observed between the former and the

wife, being indicated by their early return from hunting parties, and their solitarv

rambles, arm and arm, through the garden and plantations. Finally suspicion was

excited by their indelicate familiarities ; walking in the garden with arms around

each other's waist, and once kissing each other ; often retiring to separate rooms

•without the husband's observation ; the wife's particular attention to the offender's ac-

commodation when he came to the house ; the preparation and ornaments of his

room; her assisting to make the fire there ; addressing him particularly at dinner and

meals ; his visits being usually when the husband was absent ; and, while there, she

ordering all others to be denied to her ; and on the husband's return, they separating,

and appearing to have met for the first time ; their meeting upon signals to ride to-

gether in the park ; he laying his hand on her hip, and on being observed, withdraw-

ing it in confusion ; laying his hand familiarly on her shoulder ; her admitting him

into her dressing room, where other gentlemen were scarcely ever admitted ; and on

a friend remonstrating with her, she taking it ill, and refusing to alter her behaviour;

and their still seeking opportunities, and apparently meeting upon assignation. On
this evidence, Sir William Scott observes, " When an improper attachment is ad-

mitted to have existed between the parties ; when it is admitted that indelicate acts

have passed between the parties when they were within the reach of observation,

shall it not be concluded that those acts were carried much farther when they were

out of reach of observation'?" The case was then followed by proof of written cor-

respondence between the wife and alleged adulterer, which the judge said would be a

circumstance, though its nature might be unknown, but especially where he saw that

it avovi-ed an amatory attachment. After this, while the husband was absent, the
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paramour visits his house, and is alone with his wife three quarters of an hour. He
again comes, when she hurries to meet him, shakes him by the hand, presses him into

the green dining room, after which they are seen in one of their solitary rambles.

She was much in the habit of going about with her open carriage in the streets ; bnt

having on one occasion taken up her paramour, she rode with it closed, though on a

very warm day ; and on another day, after a meeting in the green house, he was seen

skulking away in disguise, on the return of the husband's carriage. Other instances

are then given of their occasionally being together in the rooms of the house; and

the particular care she took of her dress when her paramour was expected, the per-

fuming of the rooms, oiling the doors to preserve silence, &c. &c. More direct dis-

closures were finally made ; but it is evident the case would have been sustained

much short of that. Indeed, the opinion of the judge, ranging through 50 pages in

the original report, presents a numerous and diversified group of circumstances, and

the manner of using and adapting them to the ends of justice ; and the whole will be

found an able commentary on the general principles of circumstantial evidence. In

Cadogan v, Cadogan, (supra,) the judge remarks, that finding persons in such a situa-

tion as generally leads to a presumption of guilt, courts must presume it in all cases

attended with the like circumstances. They cannot adopt the extravagant professions

of platonism for the principles of their decisions. It is physically possible that per-

sons may be in the same bed together without criminal intercourse. Courts of jus-

tice, however, cannot proceed on such grounds.

The latter circumstance alone was held sufficient to warrant a jury in finding the

defendant guilty. (Stale v. Green, Kirb. 87.)

It may be useful to follow out the general principles with which we started this

note, by some of their subdivisions and cases, though we must stand principally in-

debted for them to other heads of these volumes,

1. The law presumes that a man intended the result which naturally followed the

means voluntarily used by him. On this principle, a libel injurious in its tendency

was declared actionable per se. (Haire v. Wilson, 9 Barnw. & Cress. 643. Rex
V. Shipley, 4 Doug. 177, per Willes, J. S. P.) And several persons having caused

a plate to be struck calculated for the alteration of bank bills from a lower to a high-

er denomination, were held to intend the usual consequence, and were convicted of a

conspiracy to defraud, though not a bill was altered. (Malone's case, before Rad-

clifl", mayor, N. Y. Gen. Sess. Jan. 1817, 2 C. H. Rec. 22 ; and see The People v.

Bradford, 1 Wheel. Cr. Cas. 219, 221.)

2. The seeking of opportunities and means to commit a criminal act ; the flight of

the accused ; concealing or showing anxiety to conceal evidence of guilt ; are circum-

stances for the prosecution. The fabrication of false or contradictory accounts is a

familiar instance ; as of the prisoner's residence or occupation, or acquaintances.

(Coe's case, before RadclifF. mayor, N. Y. Gen. Sess. Sept. 1816, 1 C. 11. Rec.

141, 3.) So making arrangements to escape, (id.) Using or signing a feigned

name, (id.) So concealing instruments of violence or counterfeit money. (See 1 .

Stark. Ev. 29 to 33, and 2 Ev. Poth. 337, No. 16, § 14.) Fraudulently passing, or

possessing with intent to pass counterfeit bills, is a crime where guilty knowledge

and intent must generally be derived from circumstances. Among these are entries

of the purchase of counterfeit bills in cabalistic language used among counterfeiters

;

coincidence between false bills found in the prisoner's pocket-book and those found in
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the recesses of his house or residence ; that the prisoner had failed to show a good
character ; the possession of large quantities of spurious notes

; (The People v,

Gardner, Sept. 1822, N. Y. Gen. Sess. before Riker, recorder, 1 Wheel. Cr. Cas.

23, 25 ;) paying away the bill without calling for change due on the purchase •

(Rhodes' case, before RadclifF, mayor, N. Y. Gen. Sess. Jan. 1816, 1 Cit. H. Rec.

1, 2 ;) passing a comparatively large bill for a small quantity of liquor not drank, and
immediately leaving the store ; a short time after returning with a similar bill, at-

tempting the same practice ; and on being charged, fleeing into the woods, and not

accounting for the possession of the bills ; (Helm's case, before Riker, Rec. N. Y.

Gen. Sess. March, 1816, 1 C. H. Rec. 46, 7.) So an attempt to conceal or destroy

a counterfeit bill, the prisoner refusing to give an account of himself or to tell his

name, a large amount of counterfeits being found in his portmanteau
; (Galbrant's

case, before RadclifF, mayor, N. Y. Gen. Sess. July, 1816, 1 C. H. Rec. 109, 10 ;)

denying that he passed the forged check, and refusing to disclose from whom he ob-

tained it ; held sufficient to convict, no satisfactory account being given. (Vosburgh's

case, before RadclifF, mayor, Aug. 1816, N. Y. Gen. Sess. 1 C. H. Rec. 130.) So
two persons being engaged in passing the bill, and contradicting each other and

giving unsatisfactory accounts on their separate examination. (Reynold's case, be-

fore RadclifF, mayor, N. Y. Gen. Sess. March, 1817, 2 C. H. Rec. 47.) Conceal-

ment or attemptto conceal false money, (called a strong circumstance in Stewart's case,

bef. RadchfF, mayor, N. Y. Gen. Sess. June, 1817, 2 C. H. Rec. 87. In this case

one bill was found in the cufF of the prisoner's coat, and, on search at his boarding

room, another was found in his pantaloons pocket. So pretending that the bill was
received from S. in the market, without farther account, averring that the note was

good, catching up the change in a hurried and confused manner without counting it ;

offering a sum of money to the officer to release him ; and, on this being declined,

attempting to escape by knocking the officer down, and giving a confused and unsat-

isfactory account of the transaction. (The People v. Quackenboss, before Riker, re-

corder, N. Y. Gen. Sess. Dec. 1822, 1 Wheel. Cr. Cas. 91, 93.)

On a charge of receiving stolen goods with knowledge; finding them secreted in

the prisoner's store, in a place convenient for concealment ; considerable stolen pro-

perty being found up stairs ; the prisoner, on being questioned, giving no satisfactory

account of them ; a great quantity of stolen goods being found in his house ; with bad

character of the accused ; were allowed as proof of knowledge (People v. Teal, bef.

Riker, recorder, N. Y. Gen. Sess. March, 1R23, 1 Wheeler's Cr. Cas. 199, 201.)

So buying the goods at a reduced price, they being of a large amount, receiving

them of a stranger ; throwing them into a trunk in a confused and crowded manner ;

the trunk being found in a room up stairs, in the prisoner's house, though he kept a

store. (People v. Cochrane, before Riker, recorder, N. Y. Gen. Sess. Nov, 1822, 1

Wheel. Cr. Cas. 81, 84.)

The falsity of pretences on which goods are obtained may also be inferred from cir-

cumstances. (Lazarus' case, bef. RadclifF, mayor, N. Y. Gen. Sess. June, 1816, 1

C. H. Rec. 89.)

On the other hand, in cases of counterfeit bills, circumstances considered favorable

to the prisoner are, his receiving the counterfeit bills as good in the regular course of

business
; (People v. Bryan, before Riker, recorder, N. Y. Gen. Sess. Sept. 1822, 1

Wheel. Cr. Cas. 21, 2 ;) passing the note to an acquaintance, and giving a true state-
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ment of the prisoner's business. So having been in the state prison before, he might

have offered money to procure his escape, though innocent, he knowing the impres-

sion to be against him. So no other spurious bill being found upon him ; and since

he was discharged from the state prison, so conducting as to be thought trust-worthy

by his employers. (The People v. Quackenboss, supra.)

In charges for knowingly receiving stolen goods, the following circumstances have

been recognized as favorable to the prisoner ; Going out to sell the goods in the day

time, stating that he had other goods of the like kind ; and offering to be present at an

auction sale of them ; leaving the original marks on most of the goods ; and after be-

ing arrested, aiding in the arrest of the thief, who refuses to answer on examination.

(People v. Cochrane, supra.) So part of the goods being found in the prisoner's store,

open to the view of those w-ho called in; the original letters on a stolen dressing box

being allowed to remain, by which the owner could identify it ; with good character

as to honesty. (People v. Teal, supra.)

Affain ; Omnia presumunlur contra spoliatorem ; as if a devisee in the first will de-

stroy a second, it is ground for presuming that the latter contained a revocation of his

devise in the first. (Admitted in Harwcod v. Goodright, Cowp. 92.) And an obli-

gor obtaining and destroying his bond affords a presumption that it was given for a

valuable consideration. (Carneal's heirs v. Day, Litt. Sel. Gas. 492, 3.) So the

mere non-production of written evidence, which is in the power of the party, generally

operates as a strong presumption against him ; (2 Ev. Poth. 336, 7, No. 16, § 14 ;)

not that, even a refusal, on notice to produce, shall be taken to establish the writing

as claimed by the party giving notice ; but every doubt as to its contents, every thing

equivocal in the secondary evidence to which the parly is driven, or imperfect, vague,

or uncertain ; as in dates, sums, and whatever is material, shall be presumed against

the party who might remove every doubt by producing the higher evidence. Some

general evidence of its material parts must be given, before the presumption attaches.

(Life & Fire Ins. Comp. v. The Mech. Fire Ins. Comp. of New York, 7 Wend. 31.)

And it may be remarked generally, that on a trial either in civil or criminal cases, the

omitting to produce evidence in elucidation, which is in the power of the party or

within his peculiar knowledge, shall be holden to turn every doubt against him. (1

Stark. Ev. 34.)

3. So in civil cases, the law looks for evidence to long delay or acquiescence in the

exercise of an adverse right ; as in the uninterrupted enjoyment of property or privi-

leges. This we shall presently see at large in the subsequent pages, as to the pre-

sumption of payment, grants, agreements, licences, &c. founded upon time.

4. The law looks favorably on ihe good character of one accused of an infamous

crime, where the proof against him leaves the case otherwise doubtful. (1 Stark. Ev.

35. People v. Mead, before Riker, recorder, N. Y. Gen. Sess. Sept. 1822, 1 Wheel.

Cr. Cas. 36, 7, 8.) This head will also be hereafter more fully considered.

5. Presumptions may also arise from artificial habits ; as the course of trade ; the

course of the post ; the customs of a particular trade, or of a particular class of people.

In this way the time of credit, the time when a letter was received, &c. &c. may be

proved, and stand so tdl rebutted. (1 Stark. Ev. 3.56, and see 2 Ev. Poth. 334, No.

16, ^ 14 ) The reliance on the course of the post is most conspicuous in suits to

charge drawers and endorsers of commercial paper, which will be considered in the

second volume, and see De Forest v. Hunt, (8 Conn. Rep. 179.) The course and
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custom of trades and classes run through every department of society, giving a con-

struction to their words and conduct, and charging them with notice and knowledtre

It was lately held that the officers of an insurance company should be presumed cog-

nizant of the marine intelligence contained in a newspaper taken at the office, espe-

cially that which related to their own port. (Green v.Merch. Ins. Co. of New Bed-
ford, 10 Pick. 402.) So that a client resident abroad has left all material papers with

his attorney, who defends his cause in England ; but not if he reside in England ; and

in no case, if the paper be not obviously material. (Vice v. Anson, 3 Carr. & Payne,

19.) So that all the partners may have access to and know the contents of partner-

ship books ; though this may be repelled by circumstances. (Jnited States Bank v.

Binney, 5 Mason, 176.) So that a bank stockholder is entitled to a certificate of own-

ership, as it is the habit of nearly all banks to give this, (Hussey v. The Man. &
Mech. Bank of Nantucket, 10 Pick. 415.)

Presumptions also arise from the state of society. In a slaveholding state, a person

bearing a black complexion was presumed to be a slave ; though otherwise of a yellow

or mulatto. (Scott v. Williams, 1 Dev. 336.) While in New York, where slavery

yet barely lingered ; and a majority of blacks were free, the same presumption was de-

nied, even from a plain African color and features. (Rogers' ex'rs v. Berry, Wash.

Circ. June, 1812, Cor. Yates, J. M. S. 10 John. Rep. 132, S. C. but not S. P.) The
wife, in the husband's absence, was presumed to have been left an agent for the hiring

out of his horses. (Church v. Landers, 10 Wend. 79, 80.) A servant by the year

having left her service a considerable time, the presumption (in England) is that her

wages were paid. (Sellen v. Norman, 4 Carr. & Payne, 80.) A fortiori when the

service is in a factory, where the custom is to pay weekly. (Note (a) to Sellen v.

Norman, supra.)

The latter case comes rather to the practice of individuals, concerning which there

are various cases. Only some few of the modern ones will be given. A man allow-

ing his friend repeatedly to forge his name upon commercial paper, by submitting to

have the paper enforced, was held incapable of defending against subsequent forgeries.

(Weed V. Carpenter, 4 Wend. 219.) The habit of the retailer to charge interest after

90 days was held to bind the customer, who shall be presumed to know the habit.

(M'Allister v. Reab, 4 Wend. 483, 490. 8 Wend. 109, S. C, on Error.) So the

practice of a porter to a bank as to the time of presenting checks. (Merchant's Bank

V. Spicer, 6 Wend. 443.) The practice of clerks in a counting house as to mailing

letters. (Toosey v. Williams, 1 Mood. & Malk. 129.) And the habit of an attor-

ney's office, as to the preparation and service of notices to quit. (Doe, ex dem. Pat-

teshall V. Turford, 3 Barnw. & Adolph. 890.)

From the custom of parents to furnish their daughters, on marriage, with outfits,

the delivery of property, e. g. a slave, by a parent to a daughter, on such an occasion,

without explanation, will be presumed to be a gift. (Smith v. Montgomery's adm's, 5

Monroe, 502, 504. Bell v. Strother, 3 M'Cord, 207, 210. Johnson v. Billiard, 1 Bay,

232. Teague v. Griffin, 2 Nott & M'Cord, 93. De Graffenried v. Mitchell, 3 M'Cord,

506. Byrd. v. Ward, 4 M"Cord, 228. So, if some time after marriage. (MCluney

V. Lockhart, 4 M'Cord, 251.)

See 1 Dom. B. 13 tit. 6,^ 4, art. 7, that persons shall be presumed to act accord-

ing to their principles and customs.

G. So things are held to be legally and properly in their existing state, until the con-

VoL. 1. 58
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trary be shown ; as if a person be in possession of property, the presumption is that

he is the rightful owner. (Post, of the text and notes. 2 Ev. Poth. 333, No. 16, §

14. 1 Dom. B. 3, tit. 6, ^ 4, art. 1. Per Savage, Ch. J. in Livingston v. The Peru

Iron Co. 9 Wend. 520, 1. Bell v. The Commonwealth, 1 J. J. Marsh. 550,3, 4.

Per Lord, Ch. of L-eland, 3 Ridgw. P. C, 291, note. Per Mills, J., in Fowke v.

Darnell, 5 Litt. Rep. 319, 20. Per Cur. in Cook v. Wilson's adm'rs, Lilt. Sel. Cas.

439. Schermerhorn v. Van Volkenburgh, 11 John. Rep. 529. Jackson, ex dem.

Glover, v. Winslovv, 9 Cowen's Rep. 13. Jackson, ex dem. Klock, v. Rightmyre,

10 John. Rep. 314. Smith v. Lorillard, 10 John. Rep. 338. Ricard v. Williams,

7 Wheat. 59. Jackson, ex dem. Williams, v. Miller, 6 Covi'en's Rep. 751. Camp-

bell V. Roberts, 3 Marsh, Rep. 623. Doe, ex dem. Riley, v. Million, 4 J. J. Marsh.

395, 6.)

7. So the law presumes that a fact continuous in its character, still continues to ex-

ist, until a change be shown ; as a partnership, (1 Stark. Ev. 36,) or, within certain

limits, that a life continues, (id. Innis v. Campbell, 1 Rawle, 373.) And see 2 Ev.

Poth. 333, No. 16, ^ 14. So that a legal or actual possession continues. (Bayard's

lessee v. Colefax, 4 Wash. C. C, Rep. 38.) That a corporation continues to exist.

(People V. Manhattan Co , 9 Wend. 351.) That an entry and ouster by a landlord

upon his tenants continues, till a restoration be shown. (Lewis v. Paine, 4 Wend. 423,

429.) And see Jackson, ex dem. Miller v. Porter, 4 Wend. 672.)

Yet a written admission that the defendant was editor on one day, was held at N.

P. no evidence that he was editor on a subsequent day. (Macleod v. Wakley, 3 Carr.

& Payne, 311 ;) and admitting insolvency at one time was denied as evidence that it

existed considerable time after. (Hume v. Long's representatives, 6 Monroe, 116,

119.) Qiiere.

8. So every thing which happens naturally and commonly is taken as true ; as that

a father loves his children. (1 Dom. B. 3, tit. 6, § 4, art. 7.) So of fraternal affection,

for where a younger brother entered on the land which descended to the elder brother

in his absence, this was holden not to be adverse because of the relation between them.

(Gilb. Ten. 28, and said in Magow's case, Latch, 68, and see the cases supra, pi. 5, of

marriage gifts to children.) Farther, of things happening naturally ; a collateral rela-

tion claiming by descent from a decedent advanced in life, must prove that he died

ivitliout issue, which shall not be presumed. (Dudley v. Grayson, 6 Monroe, 259,

263.) So sanity shall be presumed. (2 Ev. Poth. No. 16, § 14. Lee's heirs v. Lee's

ex'rs, 4 M'Cord, 183. Jackson, ex dem. Cadwell, v. King, 4 Cowen's Rep. 207.

Den, ex dem. Stevens, v. Van Cleve, 4 Wash. C. C. Rep. 262,269. Attorney Gene-

ral V. Parnther, 3 Bro. C. C 441, 443. White v. Wilson, 13 Ves. 87, 8, 9. Jackson,

ex dem. Van Dusen, v. Van Dusen, 5 John. Rep. 144, 158. Hoge's lessee v. Fisher,

1 Pet. C. C. Rep. 163. Kinlock v. Palmer, 1 Rep. Const. Ct. 225.) And on the other

hand, so amply have medical science and general observation borne testimony to the

obstinacy of a settled or habitual derangement of the intellect, that semd furandibiis

semperfurandihus, pr&sumiiur. (Den, ex dem. Stevens, v. Van Cleve, 4 Wash. C. C.

Rep. 262, 269. Jackson, ex dem. Van Duzen, v. Van Duzen, 5 John. Rep. 144, 158,

159. Jackson, ex dem. Cadwell v. King, 4 Cowen's Rep. 207, 216. Attorney Gene-

ral V. Parnther, 3 Bro. C. C. 441, 443. White v. Wilson, 13 Ves. 87, 8. Post, vol.

2. Hoge's lessee v. Fish, 1 Peters' C. C. Rep. 163. Vance v. The Commonwealth,
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2 Virg. Cas. 132. Lee's heirs v. Lee's ex'rs, 4 M'Cord, 189. Kinloch v. Palmer,

1 Rep. Const. Ct. 225.)

Upon the same principle, the law presumes that a child within the age of discretion

did not act with guilty knowledge. (Rex v. Owen, 4 Carr. & Payne. 236. People

V. Davis, 1 Wheel. Cr. Cas. 230, 1 ; and see Walker's case, 5 C. H. Rec. 137.)

Innocence as being the more natural and usual stale is always presumed, till rebut-

ted. (2 Ev. Poth. No. 16, ^ 14.) And so that a wife accompanying her husband in

the commission of crime, acts under his coercion, and consequently without a guilty

intent. (Rex v. Knight, 4 Carr. & Payne, 1 16.) So a minor is presumed to be under

the control and protection of the parent, even though such minor be out at hired ser-

vice. (Millar v. Thompson, 1 Wend. 447.)

9. So every one is presumed to take care of his own concerns. (1 Dom. B. 3, tit.

6, ^ 4, art. 7.) Hence the owner and vendor shall be presumed to know of obvious

defects in the thing sold ; e. g. the adverse possession of his land by another. (Lane

v. Shears. 1 Wend. 433.) It is also a presumption that he who pays is indebted. (1

Dom. B. 3, tit. 6, § 4, art. 7, 10. James v. Biou, 2 Sim. & Stu. 606.) Thus a person

accepting and paying a check has prima facie, funds of the drawer to that amount.

(State Bank of North Carolina v. Clark, 1 Hawks, 36.) A gift is not to be presumed.

Thus, though payment may be presumed after 20 years, yet that being repelled, the

law will not presume the debt forgiven. (Potter v. Titcomb, 7 Greenl. 302.) The

law presumes, that a prebendary de facto had performed the requisites to make him so.

(Dr. Sherard's case, cited 2 Bl. Rep. 853.)

10. Another fruitful subdivision of presumption from what is natural and usual,

sanctioned both in the civil and common law, is the rule that every one governs

himself by the rules of right reason, and consequently acquits himself of his engage-

ments and his duty. (1 Dom. B. 3, tit. 6, § 4, art. 7.) This rule extends to every

man, both in his official and private character. (Bank of the U. States v. Dandrige,

12 Wheat. 69, 70; and see Jackson, ex dem. Ballou, v. Campbell, 5 Wend. 572.

Per Collet, J. in Colvin, v. Carter, 4 Ham. 354. Fridge v. The State, 3 Gill &
John. 103. Whittlesey v. Starr, 8 Conn. Rep. 134. Truwhit v. Depree, 2 Car. &
Payne, 557.)

As to official acts :
" The legal presumption is, that the surveyor, register, governor

and secretary of state have done their duty in regard to the several acts necessary to

be done by them in granting lands ; and therefore surveys and patents should always

be received as prima facie evidence of correctness." (Per Underwood, J. in Wallace

V. Maxwell, 1 J. J. Marsh. 447,450, 1.) Anagreementof counsel made in the course

of a cause shall be presumed on proper authority from the client. (EUworthy v. Bird,

1 Tam. 33.) So that a sheriff selling horses on execution had levied on them. (Hart-

well V. Root, 19 John. Rep. 345. Marsh v. Lavvn-ence, 4 Cowen's Rep. 461.) So

that overseers of the poor have taken the proper steps for the rehef of a pauper
;

(Minklaer v. Rockfeller, 6 Cowen's Rep. 276 ;) that officers of government would

not twice survey and patent the same lands
;
("Woodson v. Buford, 7 Monroe, 418 ;)

that an assessed tax on certain land was imposed upon the possessor at the time, or

other person bound legally to pay
;
(Rex v. Inhabitants of St. Lawrence, 4 Doug.

190 ; Rex v. Inhabitants of St. James, 4 Doug. 200 ;) that a district attorney has filed

the transcript of a conviction in the court of exchequer as required by statute, (Hdts

V. Colvin, 14 John. Rep. 182 ;) that a register's sale was duly advertised, (Hickman
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V. Skinner, 3 Monroe, 211 ;) that a sheriff's sale was according to his duty, (Terry

V. Bleight, 3 Monroe, 271 ;) that he returned the execution in due time, (Maury v.

Cooper, 3 J. J. Marsh. 226 ;) that he gave due notice of sale, (Hanson v. Barnes'

lessee, 3 Gill & John. 359 ;) that he held a ca. sa. the proper length of time to charge

bail, (Wheelock v. Hall, 3 N. H. Rep. 310.) That a rector in possession had read

the 39 articles, will be presumed. (Monk v. Butler, I Roll. Rep. 83, and see 2

Anstr. 372.) So that a man acting in a public office has been rightfully appointed,

(12 Wheat. 70 ;) e. g. one acting as a surrogate. (Rex v. Verelst, 3 Camp. 432
;

and see Bishop v. Cone, 3 N. H. Rep. 513, and People v. Gilbert, Anth. N. P. Rep.

191.) So that entries made in public books were made by the proper officers, (12

Wheat. 70 ;) that officers issuing a land patent, had the requisite warrant, plat and

certificate, (Hickman v. Boffman, Hardin's Rep. 362;) that a government surveyor

did his legal duty by surveying on the ground. (Philipps' lessee v. Robertson, 2

Tenn. Rep. 421.) A record stated a tax to have been reported as assessed: tms

shall be intended to be the report of the man who was sheriff at the time it was as-

sessed, as the duty belonged to him. (Said in Bush's heirs v. Williams, 1 Cooke's

Rep. 360, 363.) It shall be intended of a parson de facto that he had subscribed

the 39 articles before the bishop, had publicly read and assented to them, and had a

license to preach. (Powel v. Milbank, 2 Bl. Rep. 851 ; 3 Wlls. 355, S. C. by the

title of Powell v. IMilburn. Anon. Clayt. 48.) So that the auditor of the exche-

quer, on his removal, had delivered up the rolls. (Lord Halifax's case. Bull. N. P.

298.) So that a constable deUvering an execution for renewal, held it long enough

to levy and collect according to law, (Wilson v. Gale, 4 Wend. 623, 626 ; that a tax

collector sold no more land than was necessary to pay the tax, (Ives v. Lynn, 7

Conn. Rep. 505 ;) that the certificate of apprisal was in the hands of the sheriff be-

ibre he set off the land under the fi. fa., (Booth v. Booth, 7 Conn. Rep. 350 ;) and

that an officer commissioned by the governor was duly nominated. (Commonwealth

v. Frazier, 4 Monroe, 513, 516.)

In one case, where a sheriff received money on a fi. fa. after the return day, hav-

ing received one instalment before, the court were asked to presume that he levied

on the debtor's property before the return day. which act alone could give him

power officially to receive money afterwards. But they would not presume that
;

saying, where a fact is necessary to confer authority, it is not to be presumed, though

every proper official step R'ill be presumed after authority is shown. (Rudd v.

Johnson, 5 Litt. Rep. 19.)

Transactions of a private or unofficial character are interpreted by the same le-

nient riiles of presumption. Odiosa et inhonesta non sunt prcesumenda, (10 Rep. 56,

a.,) Injuria no/i prcesumitur, (Co. Litt. 232, b..) Omnia prcesumuntur legitime facia,

donee probetur in cantrarium^ (Co. Litt. 232, b.,) Fraus est odiosa. et non prcesumenda,

(Cro. Car. 550.) are maxims of daily application in our courts, both of civil and cri-

minal jurisdiction, to every diversity of human action which is not itself of such a

character as to pronounce its own condemnation. A part}- having a legal right, en-

ters upon land
; the law presumes that he enters with a view to that right, and not

with a wrongful intention. (Benson v. Bolles, 8 Wend. 175, 181.) So that a deed

of a trustee having power to convey upon a certain contingency, was not given till

after the condition happened, (Morrison v. M'Millan, 4 Litt. Rep. 210 ;) and gene-

rally, that a trustee has faithfully executed his trust. (Shilknecht v, Eastburn's
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heirs, 2 Gill & John. 114.) And so against every act of immorality. (Cusack v.

White, 1 Rep. Const. Ct. 282.) Equally so against acts of negligence • for where
it was sought to charge the defendant with having placed a dangerous commodity
on board a ship, without due notice to the captain, it was held that the want of no-

tice should not be presumed ; but the contrary. ( Wilhams v. The East India Co.

3 East, 192.) And there cannot be a doubt that neghgence in most of the different

descriptions of bailees, should never be presumed. (Story on Bailm. 152, 153 190

230, 231, 270, 271, 296, and the cases and authorities cited at these respective pages.

Schmidt, v. Blood, 9 Wend. 268, 271.) So, when a vessel is in her usual business,

it will be presumed that the master is on board ; that being his duty. (Cutter v.

Moore, 3 Halst. 219; and see Co. Litt. 78, b.) A fortiori as against anyone char-

ged with actual fraud. (Kinloch v. Palmer, 1 Rep. Const. Ct. 224. Levingsworth

v. Fox, 2 Bay, 520. Marshall v. Lewis, 4 Litt. Rep. 140. Hardin v. Baird's heirs,

Litt. Sel. Cas. 346. Fisk v. Gerard, 2 M'Cord, 11.) The presumption is, that a

deed bears its true date. (Breckenridges v. Todd, 3 Monroe, 54, 5. Seymour v.

Van Slyck, 8 Wend. 403.)

And after every effort to establish fraud, if it remain doubtful upon the proof, in-

nocence is to be presumed. (3 Cas. Ch, 85, 114. Lee v. Cook, 1 Wash. 306,

308. Munroe v. Gardner, 1 Rep. Const. Ct. 308, 9.) Et in facto quod se hahet

ad bonum et malum, magis de bono quam de malo prasumendum est. (Co. Litt.

75, b.)

So the presumption is against the breach of a positive law. By an English

statute, letters not sent with and respecting packages must be mailed, and can-

not be sent by private post : it appearing that a letter was with the package in

the parcel sent, the court presumed that it had respect to the parcel, masmuch

as the contrary would be to violate the act of parliament. (Bennett v. Clough,

1 Barnw. & Aid. 461.) Upon the authority of the last case, it was lately held

that an importer shall be presumed to have caused liis goods to be entered at

the custom house, according to 46 Geo. 3, c. 87, s. 1. (Sissons v. Dixon, 8

Dowl. & Ryl. 526, 529. 5 Barnw. & Cress. 758, S. C.) So strong is this pre-

sumption, that where a woman married within 12 months after her first husband

was last heard of, his death was presumed. (Rex v. Inh. of Twyning, 2 Barnw.

& Alders. 386.) So evidence that a theatre has gone on to perform without

interruption, authorizes the presumption that it is hcensed pursuant to the statute.

(Rodwell V. Redge, 1 Carr. & Payne, 220. A candidate tor a corporate office shall

be presumed to have taken the sacrament within the time required by statute, (Rex

V. Hawkins, 10 East, 211 ;) and a corporation, in receiving a contract for debt, shall

be presumed to have acted within its powers. (New-York Firem. Ins. Co. v. Stur-

ges, 2 Cowen's Rep. 664 ; and see 12 Wheat. 69.) So if it buy land at sheriff's

sale. (Ex parte the Peru Iron Comp., 7 Cowen's Rep. 540.)

Upon the same ground, we are to presume that an unexplained interlineation, era-

sure, obliteration, or other alteration of a written instrument was made before its

execution. Such would of course be the presumption on a criminal prosecution for

forgery ; and the range of decision in civil cases, with a iev/ exceptions, follow the

same rule. In Fitzgerald, v. Ld. Fauconberge (Fuz-G. 207.) the interlineation was

in a deed of conveyance or settlement of F.'s estate, and tended to enlarge the power

of revocation over his estate, which he had received to himself; and Lord Ch. Bar.
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Reynolds (with whom the master of the rolls and lord chancellor seem to have con-

curred) said, he must look upon it as if it had been originally incorporated in the body

of the deed, " for there was no proof when these words were interlined." (Fitz-G.

214.) The lord chancellor speaks of it at page 223. Tn Trowel v. Castle, (1 Keb.

22,) it was given in charge to the jury, that, " an interlineation, without any thing

appearing against it, will be presumed to be at the time of the making of the deed, and

not after." So in Wickes v. Caulk, (5 Har. & John. 41,) on objection that the sub-

scribing witnesses names were erased ; the court declared, that " it is incumbent on a

party, who wishes to avoid a deed by its ereasure, to prove that the alteration was

made after its execution and delivery."

Exceptions to this doctrine would seem to be found in the case of bills of exchange,

promissory notes and the like commercial paper. Thus, on a question arising whe-

ther the date of an acceptance was altered (the alteration appearing on its face) before

or after the bill was endorsed the endorsement being unavailable if made before the

alteration, Abbott, Ch. J. refused to presume in favor of an alteration at the proper

time ; observing, that the plaintiff must prove the alteration to have preceded the ac-

ceptance, otherwise it would be void for want of a new stamp. (Johnson v. Duke of

Marlborough, 2 Stark. 313.) Here, it will be perceived, was a complete departure

from the usual presumption in favor of innocence; for the judge intends a forgery.

If the case went on a general inclination observed among men to evade the burthen

imposed by the stamp laws, it is obvious that the onus would be changed in respect to

various other species of paper, as well as the commercial kind. So in a subsequent

case, where the action was by the endorsee against the acceptor of a bill of exchange,

an alteration appearing to have been made in the sum, it was held, at bar, to lie with

the plaintiff to prove that it was properly made. (Henman v. Dickinson, 5 Bing. 183.

2 Mo. & Payne, 289, S. C.)

How far these decisions will be followed by the American courts is quite doubtful.

The direct contrary has been holden in Nev^^-Jersey. (Cumberland Bank v. Hall, 1

Halst. 215; and see Sayre v. Reynolds. 2 South. 737. So semi, in New-York.

(Rankin v. Blackwell, 2 John. Cas. 198, 200.) But see Jackson, ex dem. Gibbs, v.

Osborn, infra.

Another exception has been made in case of an appeal bond, though the court do

not deny the general presumption in favor of an alteration before execution. They

say the presumption may be rebutted ; and they will not put the appellee to that haz-

ard. (Sutphen v. Hardenbergh, 5 Halst, 288, 9 ; Shinn v. White. G Halst. 187, S.

P.) In the latter case, it is said, a note of the alteration by the attesting witness

would have obviated the objection ; and that this might have been subjoined by the

witnesses on the motion to dismiss the appeal.

And it is agreed by all the cases, that where the alteration appears to be suspicious

on its face, and is not duly noted, as if the paper have been cut close, or a mutilated

figure be left, or the ink differ, or the hand-writing be that of a holder interested in the

alteration, &c. the onus lies with the party v/ho claims that the alteration was genuine.

(Bishop V. Chambre, 3 Carr. & Payne, 55; 1 Mood. & Malk. 166, S. C. Nunnery

V. Cotton, 1 Hawks, 222. Jackson, ex dem. Gibbs, v. Osborne, 2 Wend. 555.

Jackson, ex dem. Collier v. Jacoby, 9 Cowen's Rep. 125, 6. M'Micken v. Beau-

champ, 2 Miller's Lou. Rep. 290.)

Upon what internal appearances suspicion may arise, we have a very full enumera-
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tion in 1 Shep. Touch. 69. See also 2 Jac. Law Diet. 224, Deed,iii; 5 id. 384 5
Rasure.

So if the suspicion arise from extraneous circumstances. (Doe, ex dem. Campbell
V. Roe, 2 Hawks, 93.) And the instrument may, in turn, be sustained by internal

evidence of fairness, or external evidence appliable to the transaction. (Glanville v.

Paine, Barnardist, Ch. Rep. 18, 19, 20 ;) and see Cumberland Bank v. Hall, 1 Halst.

215; Rankin v. Blackwell, 2 John. Cas. 198.

Nor is it to be disguised that an unpleasant appearance of contrariety exists amono-

the cases as to the general rule, where no suspicion arises independent of the alteration

itself. While various high authorities follow the ancient rule of presumption in favor

of an alteration before execution, (12 Vin. Abr. 57, Evidence, (Q. a. 2,) pi. 5; 13 id.

41, Faits, (u.) pi. II; 2 Wood's Inst. 10th ed. 286, ch. 3 ; 1 Swift's Syst. 310; 4

Cruis. Dig. 496, tit. 33, ch. 26, s. 10 ; Rankin v. Blackwell, 2 John. Cas. 198 ; Cum-
berland Bank v. Hall, 1 Halst. 215 ; Wickes v. Caulk, supra ; Stark. Ev. pt. 4, p.

476, note (h. ;) Prevost v. Gratz, 6 Wheat. 481, 502;) other cases, or at least other

dicta of very able judges, are diametrically opposed. In Jackson, ex dem. Gibbs v.

Osborn, (2 Wend. 555, 9,) although that case be sustainable on the ground of a strong

suspicion, independent of the mere erasure, yet the reasoning of the court, who speak

by Sutherland, J., is general : and would seem to change the onus in all cases. The
authorities cited by him apparently relate to one case only, viz. that of an altered

deed, the execution of which is claimed to be proved by its age and possession under

it. In such a case, age and possession are not sufficient, but the ordinary proof must

be resorted to. Mr. Phillipps, (1 vol. 405, ed. of 1823,) cited by the learned judge,

also adds that the blemish must be satisfactorily explained ; the principle of which ex-

pression would seem applicable to cases of alteration generally. The dictum of Wash-
ington, J. in the case of Prevost v. Gratz, in note (b.) to the above page of Phillipps,

reported in 1 Pet. C. C. Rep. 364, 369, is to the same effect with the doctrine of

Sutherland, J. ; and both are sustained by the nisi prius decision, and charge to the

jury of M'Kean, C J. (Morris' lessee v. Vanderen, 1 Dall. 64, 67.)

The force of Mr. Justice W"ashington's decision and dictum, in Prevost v. Gratz,

was taken away by a review and reversal of his decree, in the supreme court of the

United States
; (6 Wheat. 481, 502, S. C. ;) by which the authority of that high tri-

bunal is turned in favor of the ancient rule. Duncan, J. speaking of that case, in Hef-

felfinger v. Shutz, (16 Serg. & Rawle, 47,) calls it a presumption made in favor of in-

nocence, "even where the alteration was in favor of the person in whose hand-writing

it was." Still, however, if we superadd the late decisions of the English courts

upon commercial paper, which, although we have set them down as making an ex-

ception, are not directly so treated by the judges, the discrepancy may be quite

embarrassing. We called those cases exceptions, because they do not profess to

overrule or question the ancient cases. It is certainly a point of no httle interest,

how the rule shall finally stand, which must exercise almost a daily influence on im-

portant rights. The dictum of a learned court, proceeding mainly according to the

civil law, also sustains the above departures from what was clearly the ancient rule

of the common law. We allude to the late case of M'Micken v. Beauchamp, (2

Miller's Lou. Rep. 290.) There a contract appeared to be altered in a material

part, h7j different ink. The court disregard the difference of the ink, (wdiich we have

seen would have changed the onus under the old common law rule ;) and, on quo-
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tations from the civil law, as construed by Spanish commentators, take the broad

trround, " that writings erased or interlmed, are presumed to be false." They add

that " the rules in relation to this subject, cited from the Spanish and civil law, are

in conformity with the law of merchants, and all systems of jurisprudence Avith

which we have any acquainance." (Id. 292.)

But although it be said that fraud, &c., are not to be presumed, the student should

be careful to remember that tliis is predicable of those acts only which stand alone.

Not that fraud, like crime, may not be made out and presumed from circumstantial

testimony. (Per Lord Hardwicke, in Aston v. Aston, 1 Ves. 268. Watkins v.

Stockett's Adm'rs, 6 Harr. & John. 435. Brogden v. Walker's Ex'r, 2 id. 292.)

True, this ought not to be slight. (Caldwell v. Benedict, 8 Mart. Lou. Rep. N. S.

454.) Yet strong presumptive circumstances indicating fraud, will outweigh positive

proof against it. (The Short Staple, 1 Gallis. 104.) Indeed, so common and

obvious are these circumstances in some cases, as where property is transferred in

fraud of creditors, that the professional reader can find ample illustration in his own

recollection. The Court of Chancery constantly presumes fraud from certain confi-

dential relations, as that of trustee and cestui que trust, principal and agent, &c.,

existing between the parties in respect to the subject matter of the contract
;
(Gal-

latain v. Cunningham, 8 Cowen's Rep. 361 ;) a principle which constitutes an im-

portant distinction between the jurisdiction of chancery and the courts of common

law. (Jackson, ex dem. Cadwell, v. King, 4 Cowen's Rep. 207.)

So a conspiracy may be proved by circumstances, among which are the acts of

the parties in doing the injury which is the alleged object of the conspiracy. (Jones

V. Becker, 7 Cowen's Rep. 445.)

11. Again : Men are presumed to act according to their own interest. (Finch's

Law, 37.) A tenant in tail pays off an encumbrance on the estate. Why? In

order to exonerate it ; for he ean at any time obtain the fee simple in another form,

and therefore has no interest in keeping it on foot to protect the estate, or enlarge it,

or to reimburse himself. Otherwise of a tenant for life, who has but a temporary

interest. He cannot save Inmself without the encumbrancer's place, which chancery

will give to him, with all the encumbrancer's rights and remedies, upon the pre-

sumption that the tenant intended the apparent payment as an act of purchase.

And so of the like cases. (Per Lord Thurlow, C, in Countess of Shrewsbury v.

Earl of Shrewsbury, 1 Ves. jun. 227, 233, and the case at large ; 3 Bro. C. C. 120,

125, 6, S. C. Kirkham v. Smith, 1 Ves. sen. 258, 260. Amesbury v. Brown, 1

Ves. sen. 477, 480, 1. Jones v. Morgan, 1 Bro. C. C. 206, 218. W^ire v. Polhill,

11 Vesey, 257, 274, &c. St. Paul v. Lord Dudley, 15 Vesey, 167, 173. Redington

V. Redington, 1 Ball & Beat. 131, 141. Earl of Buckinghamshire v. Hobart, 3

Swanst. 186, 199, 200.)

This presumption. Like any other, may in various ways be repelled. (Per Lord
Eldon, C, in St. Paul v. Viscount Dudley, 15 Ves. 173. Jones v. Morgan, 1 Bro.

C. C. 206. Lady Shrewsbury v. Lord Shrewsbury, 3 Bro. C. C. 126. Redington
V. Redington, 1 Ball & Beat. 143. Windham v. Lord Egremont, Ablm. 753.

Kirkham v. Smith, 1 Ves. sen. 258, 260. Amesbury v. Brown, 1 Vesey, sen. 480.

Earl of Buckinghamshire v. Hobart, 3 Swanst. 186, 199, 200. Forbes v. Moffat, 18

Vesey, sen. 384. And see Gardner v. Astor, 3 John. Ch. Rep. 53, 55.)

The modern cases have arisen mainly upon mortgage transactions. Thus, where
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the equity of redemption was devised to the mortgagee, it was held that this union
of estates should extinguish the mortgage, if that result would be indifferent to the
devisee ; otherwise if he had an interest to keep it on ibot ; and so of other like

cases. (Forbes v. Moffat, 18 Ves. 384. Gibson v. Crehore, 5 Pick. 146. Freeman
V. Paul, 3 Greenl. 260. Starr v. Ellis, 6 John. Ch. Rep. 393. Mills v. Comstock, 5

id. 214. Lockwood v. Sturdevant, 6 Conn. Rep. 372.) Prima facie, it is an extin-

guishment ; and the one who pays must show that his interest was to have the

mortgage kept on foot. (Gardner v. Astor, 3 John. Ch. Rep. 53, 55. Burnet v.

Denniston, 5 id. 35. Starr v. EUis, 6 id. 393.) Thus, where one owning the equity

of redemption in fee, pays off a mortgage in which the mortgagor's wife joined, and

which payment, if allowed to operate as an extinguishment, would let in her dower

against the owner, discharged from the mortgage, the latter shall be taken as still

subsisting. (Gibson v. Crehore, 3 Pick. 475. Per Wilde, J., 5 Pick. 146, S. C.)

And this would be so, though the owner not only pay, but take a release from the

mortgagee. (Carll v. Butman, 7 Greenl. 102. Thompson v. Chandler, id. 377.)

So where the mortgagee took a deed with warranty from the mortgagor, the former

was still allowed the benefit of his mortgage, as against a previous attaching credi-

tor of the mortgagor. (Myers v. Brownell, D. Chip, Rep. 448.) So of the cove-

nants of title in the mortgage. (Lockwood v. Sturdevant, 6 Conn. Kep. 373, 388.)

And though he take a release of the equity of redemption on his prior mortgage,

and discharge the debt, tliis shall not let in a subsequent mortgage. (Baldwin v.

Norton, 2 Conn. Rep. 161.) But in such a case, the proof of an interest or intent

at the time to keep the mortgage on foot, should be clear and precise. (Burnet v.

Denniston, 5 John. Ch. Rep. 35.) Where the intention is declared by the deed, to

consider the mortgage paid, tliis shall conclude. (Wade v, Howard, 6 Pick. 492.)

Whether considerations of interest prevail or not, all the cases agree that the intent

may be declared at the time, or deduced from various circumstances. (James v.

Johnson, 6 John. Ch. Rep. 417.) And this doctrine will be found to have been very

fully examined in the last cited case, when ft came to be reviewed in the Court of

Errors, where it appears by the title of James v. Morey, 2 Cowen's Rep. 246. See

the remarks and quotations of the learned judges, at p. 285 to 287, 303, 304, 313,

and 318.

Upon the same principle, long acquiescence by one in the adverse enjoyment of a

right by another, leads to an inference that the former has parted with it in a legal

form ; and, in time, may lead to the presumption of the necessary instruments of

assurance, or of the requisites to make existing assurances valid against him. So of

the extinction and satisfaction of demands, and the sanctioning of secondary evidence.

(See per Robertson, J., in Fitzhugh v. Croghan, 2 J. J. Marsh. 435 to 437, and

Bigger's Adm'r v. Alderson, 1 Munf 54, 60.) But this principle will be illustrated

by our subsequent notes on presumptive evidence of grants, payment, extinc-

tion, &c.
*

Upon the same principle, it is presumed that a man has adopted or accepted an ad-

vantageous act, offer, gift, bequest, devise, or conveyance, &c. until his positive dis-

claimer or refusal is shown, (Per Bayley and Littledale, Js. in Bailey v. Culverwell,

8 Barnw. & Cresw. 448. Doe, ex dem, Marston v. Butler, 3 Wend. 149, Camp v.

Camp, 5 Conn. Rep. 291. Townsend v. Tickell, 3 Barnw. & Aid. 31, and the cases

there cited, jjarticularly Thompson v. Leach, 2 Salkeld, 618. See also Nicolson v.

Vol. I. 59
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Wordsworth, 2 Svvanst, 365,372; Adams v. Taunton, 5 Madd. Rep. 435; and 2

Prest. on Abstracts, 226, et seq.) This rule has, of late, mainly been applied to the

presumed acceptance by creditors of iheir debtor's assignment, in trust for their pay-

ment, where the assignment requires no release or other disadvantageous terms

;

(Nicoll V, Mumford, 4 John. Ch. Rep. 522, 529. lialsey v. Fairbanks, 4 Mason,

206. And see Brooks v. Marbury, 11 Wheat. 78; and M'AlIister v. Marshall, 6

Binn. 338 ;) or to the assent of the assignees or trustees. (Wilt v. Franklin, 1 Binn.

502; and see Lippincott v. Barker, 2 Binney, 174; Shepherd v. M'Evers, 4 John.

Ch. Rep. 136; Nelson v. Blight, 1 John. Cas. 205; Weston v. Barker, 12 John.

Rep. 276; and Cumberland v. Codrington, 3 John. Ch. Rep. 229, 261.) But the

doctrine of presumed assent in these particular cases is received, if at all, with great

caution in Massachusetts, where, to warrant it, the benefit must appear to be decided

and unequivocal. (Russell v. Woodward, 10 Pick. 408, and the cases there cited.)

The supreme court of that state, however, applied the principle very strongly in

another case, where they presumed the assent of a widow to a testamentary pro-

vision in lieu of dower, it appearing decidedly advantageous. (Merril v. Emery,

10 Pick. 507, 510.) In England, it has lately been held that one shall be presumed

to have adopted an advantageous act done by another as his assumed agent. (Per

Bayley and Liitledale, Js. in Bailey v. Culverwell, 8 Barnw. & Cresw. 448.)

12. Other presumptions arise from the nature and general incidents of property.

To the ownership of lands, certain rights and privileges are annexed de communi

jure ; though not so inseparably but that they may be disannexed, and vested in an-

other. Thus the lord of the manor owns the soil of common right ; and on his be-

ing proved lord of the manor, his ownership of the soil is intended ; and it lies with

the opposite side to show that uny part belongs to another. (Co. Litt. 261, a, note.

1, in Harg. & Butl. ed.) So the different land holders of a manor have, prima facie,

a right of common on the lord's waste ; and the owner of the surface of the land, to

the minerals and inferior strata \ the possessor of a several Fishery to the ground

covered with water, (Co. Litt. 122, a, note 7, Harg. & Butl. ed. Lofft, 364, tit.

Separate Fishery ; Partheriche v. Mason, 2 Chitt. Rep. 658 ;) and of various other

incidental rights, which see enumerated in 3 Ridgw. Irish, P. C. 323, et seq. ; the

lord to the soil of the highway running over the waste of his manor
;

(Lofft, 358 ; 1

Roll. Abr. 392, 1, 5; Post, vol. 2, and the cases there cited ;) and the owner of en-

closed land, to the waste intervening between that and the highway. (Pring v. Pearcy,

7 Barn. & Cress. 304.) So where a road passes between the land of A. and B.,

prima facie, each owns the soil thereof, usque adfilem via. (Lofft, 359. Per Gibbs,

Ch. J., in Grose v. West, 7 Taunt. 41. AVatrous v. Southworth, 5 Conn. Rep. 305.

Cook V. Green, 11 Price, 736. Post, vol. 2.) And see per Bayley, J., in Noye v.

Reed, 1 Mann. & Ryl. 65 ; 3 Kent's Comm. 432, 3, and cases there cited. So two

proprietors on opposite sides of a river not navigable, that is to say, above the ebb

and flow of the tide, own usquefisum aqua; and the proprietor of both side owns the

whole. (Ex parte Jennings, 6 Cowen's Rep. 518, 536, et seq. note (a) and the au-

thorities there cited ; 3 Kent's Comm. 427, et seq. 2 ed., and the authorities there

cited ; to which add 2 Dane's Abr. 692, § 13 ; Waters v. Lilly, 4 Pick. 145 ; Com-
monwealth V. Chapin, 5 Pick. 199

;
per Lord Tenterden, Ch. J., in Mason v. Hill, 3

Barnw. & Adolph, 76 ; Fleming v. Kenney, 4 J. J. Marsh. 158 ; and Scott v. Wil-

son, 3 N. H. Rep. 321, 325.)
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As before remarked, these incidental or presumptive rights are not inseparable. The
presumption may, therefore be rebutted. (1 Rol. Abr. 401. 16 Ves. 390. Co. Litt.

122, a, note of Hargr. & Butl. Lade v. Shepherd, 2 Str. 1004. Grose v. "West 7
Taunt. 39.) Thus the presumption that the right of minerals accompanies the fee

may be rebutted by showing a user by others. (Roe v. Grenfel, Ry. & Mood, N. P.

Cas. 396.)

13. Other presumptions are founded on the dictates of prudence and discretion

;

as that regular and ordinary means are adopted for a given end. Hence where the

means calculated to attain a certain end appear to have been adopted, or the end

itself appears to have been attained, a technical and particular completion in the

one case, or all the ordinary previous steps in the other need not be proved, but

will be presumed ; especially if the absence of particular proof be accounted for.

Thus proof of sealing and delivery without the signing of a deed, the usual place

on the deed for this being mutilated, would doubtless warrant the presumption that

the deed was signed. So if the deed be lost. So where the attestation says only

" sealed and delivered," in a case where you are put to proof of the subscribing wit-

ness' hand-writing; or where there is no attesting witness ; but you prove the parties'

hand to a paper sealed, with the usual attestation, " sealed and delivered," the paper

being in your hands and for your benefit ; or in the ordinary case of establishing a

contract by simply proving the signature to be in the hand-writing of the party to be

charged. In all these cases something is wanting in the direct proof; the hand-

writing in one case, the sealing in another, the delivery in another, yet the facts

which are proved lead irresistibly to the presumption that the other acts requisite

to give validity to the instrument were, in truth, done ; and the law applies the maxim,

omnia prcBsumuntur recte sollenniler esse acta, donee probeiur in conlrarium.. (See

12 Wheat. 70.) This is a maxim of extensive application in the law of presumptive

evidence ; and where direct proof is beyond the party's reach, or in cases where it

is not reasonably to be expected, comes in aid of numerous defects. (M'Queen v,

Farquhar, 11 Ves. 467, 477, 8. Burrowes v. Lock, 10 Ves. 470, 473. Pigot v.

HoUovvay, 1 Binn. 436. Rex v. Catesby, 2 Barnw. & Cressw. 814. Den, ex dem,

Gaston v. Mason, Coxe's Rep. 10. Curtis v. Hall, 1 South. Rep. 148. Newbold v.

Lamb, 2 South. Rep. 449. Churchill v. Speight's ex'rs, 2 Hayw. 338. Rex v. Inh.

of Whitchurch, 7 Barnw. & Cressw. 573.) Where the bargain and sale for a year,

and the release bear date the same day, the former will be presumed to have been

first executed, this course having been necessary to give them validity as a convey-

ance. And so of any other and like modes of conveyance. (See per Lord Keeper

North in Barker v. Keafe, 1 Freem. 251 ; and per Ld. Mansfield, in Taylor, ex dem. At-

kyns, V. Horde, 1 Burr. 106, 7.) So where a witness attested only the last sheet of

a will, all the sheets were presumed to have been in the room. (Bond v. Seawell, 3

Burr. 1773. 1 Bl. Rep. 407, S. C.) Or if all the witnesses be dead, a regular ex-

ecution is intended from proof of their hand-writing. (Hands v. James, 2 Conn.

Rep. 531. Brice V. Smith, Willes, 1. Croft v. Pawlet, 2 Str. 1109.) So a deed

shall be presumed to have been delivered on the day of its date. (Breckenridges v.

Todd, 3 Monroe, 54, 5.) Shep. Touch. 72.) And having a seal at the trial, will

be presumed to have had one when delivered, though the subscribing witness re-

member no seal. (Ball v. Taylor, 1 Carr. & Payne, 417.) A patent from the

state will be presumed to have borne the great seal, though the exemphfication be
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marked " L. S." only. (Williams v. Sheldon, 10 Wend. 654.) And afteF a few

years possession and exercise of corporate rights by an ecclesiastical corporation,

ibrmed under the New-York statute, it will be presumed tliat the proper ofRcer (e,

g. the rector) was present at the formation, though the certificate of the proceedings

omit to mention that circumstance. (All Saints Church v. Lovett, 1 Hall's Rep; N,

Y. S. C. 191.) So a judicial confirmation of a sale made under a decree, by a trus-

tee, was presumed. (Shilknecht v. Eastburn's heirs, 2 Gill & John. 114.) A con-

tract by A. to work for B. ; and another bearing the same date, and having the sanae

subscribing witness, by which B. promised to pay A. a certain sum in a certain way,

were intended the one to form the consideration of the other. (Aldridge v. Bii-ney,

7 Monroe, 344, 347.)

It has been a matter of much litigation, how far this maxim omnia prcesumuntur

rite esse acta, shall prevail in establishing the jurisdiction of a court or magistrate.

In England it is not admissible as to the fads which constitute a special and Umited

jurisdiction. (Per Holroyd, J., in Rex v. All Saints, 1 Mann. 1 Ryl. 60S, and the

cases there cited.) Though it is otherwise of courts having general jurisdiction.

(id.) In the former case, in order that the party may avail himself of the proceed-

ing, he must not only plead, but prove the facts which go to the question of juris-

diction, (id.) And see Rudd v. Johnson, 5 Litt. Rep. 19; also stated supra, pi. 9

of this note. But in Massachusetts, there appearing on the files of the probate

court a record of assignment of dower regular on its face, the supreme court intend-

ed that a regular application by the widow was made, or her assent given for that

purpose. (Tilson v. Thompson, 10 Pick. 359, 363.) And in Pennsylvania the

maxim was expressly applied to support the summary proof of a will in the county

court of Virginia ; the court saying, " To the act of the county court in holding ju-

risdiction of the subject of probate, the maxim omnia, &c. is as applicable as to the

judicial proceedings of our own state." (Ripple v. Ripple, 1 Rawle, 386, 389.) In

New-York, as to these foreign proceedings, which are unknown to the common law,

the two latest and prominent cases appear to conflict. The first was the case of a

New-Jersey attachment of a vessel by a material-man ; which was sustained on the

presumption that the law of that state warranted the proceeding. (The Stamford

Steam Boat Co. v. Gibbons, 9 Wend. 327, 331.) The other respected a specific

delivery of real estate under an execution, in satisfaction of a judgment of Vermont

;

a very common proceeding in New- England, wliich was placed by the supreme

court upon the ground of a strictly foreign proceeding unknown to the common

law, jurisdiction of which must be shown by pleading the local statute, and proving

it. (Holmes v. Broughton, 10 Wend. 75.) But by this and several other cases, it

agreed that upon a common law question, that law shall be presumed to prevail in

a neighboring state until the contrary be shown. (Walker v. Maxwell, 1 Mass. Rep.

103. Legg V. Legg, 8 Mass. Rep, 99.) This subject, however, belongs more pro-

perly to the future head which treats of the mode of proving domestic and foreign

judgments and other judicial proceedings.

15. Other presumptions are referrible to the poficy of the law. An instance un-

der this head is the presumption in favor of cross remainders when the land is devi-

sed between two persons as tenants in common in tail, and the contrary when be-

tween more than two. (2 Bl. Comm. 381.) This rule is of course confined to

dexases, and is subject to various modifications and exceptions arising from the par-
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ticular language of the will. (See Pery v. White, Cowp. 777 ; Phipard v. Mans-
field, Cowp. 797, 800 ; Doe, ex dem. Burden v. Burville, 2 East, 47, 8, note

;

Holmes v. Meynel, T. Jones, 172, T. Raym. 452, 455, S. C. ; 2 Roll. Rep. 281
;

1 Wma.' Saund. 185, a., note 6 ; Atherton v. Pye, 4 R. T. 710, 713 ; Cooper v.

Jones, 3 Barn. & Aid. 425, 429 ; Staunton v. Peck, 2 Cox's C. C. 8 ; Watson v.

Foxon, 2 East, 36, 40 ; Roe v. Clayton, 6 East, 628 ; Doe ex dem. Gorges v.Webb
1 Taunt. 234; Green v. Stephene, 17 Ves. 64 ; Comber v. Hill. 2 Str. 969 ; Daven-
port v. Oldis, 1 Atk. 579; Dyer v. Dyer, 19 Ves. 612, 1 Meriv. 214, S. C. ; and
Jones V. Randall, ] Ja,c. & Walk. 100.)

Again ; the presumption is that money borrowed by the husband, on the security

of the wife's real estate, is appropriated solely by him ; the money being under his

absolute control, in virtue of the power conferred by the marital right. (Earl of

Kinnoul v. Money, 3 Swanst. 208, note.) Hence she and her personal representa-

tive have a right, in equity, to demand of him and his representatives, that his es-

tate shall be first apphed in discharge of the encumbrance, so as to relieve her

estate. (Neimcewicz v. Gahn, 3 Paige, 614, 11 Wendell, 312, S. C. Tate v. Aus-
tin, 1 P. Wms. 264. Lord Huntingdon's case, 2 Vern. 437. Per Lord Hardvvicke

in Astley v. Earl Tankerville, 3 Bro. C. C. 545. Earl of Kinnoul v. Money 3

Swanst. 208, note (a.) And see Pococke v. Lee, 2 Vern. 604; and Clinton v. Hoo-
per, 1 Ves. jun. 173.) This, however, being but an equity, may be rebutted by
another equity, which maybe set up by parol proof. (Per Lord Hardwicke in

Earl of Kinnoul v. Money, 3 Swanst. 202, 208, note (a.) As if the money were
raised to pay off her debts due dum sola, (Lewis v. Nangle, Ambl. 150, 2 P. Wms,
664, note, S. C. ; Earl of Kinnoul v. Money, 3 Swanst. 202, note ; Bagot v. Ough-
ton, 1 P. Wms. 347 ;) or for her private use, (see per Lord Thurlow, in CHnton v.

Hooper, 1 Ves. jun. 188 ;) even though she should afterwards make a present of the
money to him. (Semb. per Lord Thurlow, in Clinton v. Hooper, 1 Ves. jun. 188.)

And so, in general where the money is raised partly for the use of each. (Lewis v.

Nangle, Ambl. 150.)

16. In some cases, the mere want of presumption on the one side, is a sufficient

presumption in favor of the other ; for wherever the nature of a subject leaves it

perfectly mdifferent whether a given fact does or does not exist, the party who founds

his claim or his defence upon the existence of it, must remove that indifference
; and

the opposite party may rely upon the single argument that notliing appears in op-

position to him ; and that de non apparentibus el non existentibus eadem est ratio. (2
Ev. Poth. 329, No. 16, § 14.)

17. Where the existence of one fact so necessarily and absolutely induces the sup-

position of another, that if the one is true the other cannot be false, as where con-

nection is inferred from pregnancy, the term presumption cannot be legitimately ap-

plied ; for the nature of presumption is, that it does not require to be substantiated

but that it may be defeated by positive contradiction, according to the maxim stabi-

iur presumptioni donee probelur in contrarium. (Vid. Lofft's Gilb. 303.) The dis-

tinction between presumption and proof is, that the one may be false, but until

shown to be so, must be regarded as true ; that the other (the facts upon which it is

founded being admitted) cannot be otherwise than true. (2 Ev. Poth. 329, No. 16.

^14.)
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NOTE 286—p. 437.

The civil law speaks of strong presumptions and conjectures ; and ag'ain of signs,

conjectures, and presumptions ; (1 Dom. B. 3, tit. 6, ^ 4, art. 2 and 3 ;) and some

writers have attempted a still more certain division as to the force and effect of pre-

sumptive proof. Thus, in Co. Litt. 6, b. and Lofft's Gilbert, 303, we find a division

•into, 1. violent, 2. merely probable, and 3. weak and inconclusive presumptions. The

latter, it is there said, are light and rash, and weigh nothing in judicial consideration.

An instance of the first is put of a man suddenly dead in a room, and another running

out in haste with a bloody sword, no other person being in the room. This is a vio

lent presumption that he is the murderer ; for the blood, the weapon, the hasty flight,

are all necessary concomitants to such a horrid fact. (LofFi's Gilb. 310, and the au-

thorities there cited.) So continual and quiet possession to prove a deed. (Co. Litt.

6, b.) Probable presumption, it is said, weighs but little. (Co. Litt. 6, b.) And the

third class not at all. (LofTt's Gilb. 303. Co. Litt. 6, b.) It is evident that all those

numerous presumptions which stand for proof till overturned, are of the first class.

Of the second class the books give us very few instances. But it would seem to em-

brace all those circumstantial proofs, the effect of which is not reducible to rules, and

must therefore go to a jury in order to be weighed upon the force of the circumstances.

And this seems to be more properly denominated circumstantial evidence, of which a

iate writer has made a head distinct from presumptive evidence. (3 Stark. Ev. 478.)

Instead, however, of moving but little in the language of Lord Coke, it is now allowed,

in many instances, to be the most satisfactory species of proof, whether in criminal or

civil cases. (Per Washington, J. in United States v. Johns, 1 Wash. C. C. Rep.

372. 3 Stark. Ev. 479.) It is in its own nature capable of producing the highest

degree of moral certainty. (3 Stark. Ev. 479, 480.) And see the next note. The

third class seems to be the mere conjecture of the civil law. As if one has threatened

another with death, who is shortly after found dead by violence. Without other proof,

a conviction cannot follow. (1 Dom. B. 3, tit. 6, ^ 4, art. 4.) So of a tutor (guardi-

an) who begins his ofRce without any estate of his own ; but in the course of his ad-

ministration becomes rich. The ward cannot infer from this that the tutor has en-

riched himself by despoiling the trust estate, if the account be otherwise true. For

the tutor may have acquired his goods in many other ways. (1 Dom. B. 3, tit. 6, ^

4, art. 12. 2 Ev. Poth. 345, No. 16, ^ 14. id. 338. Goodtitle v. Duke of Chan-

dos, 2 Burr. 1065.) Yet " the degrees of probability are very extensive ; and a con-

siderable latitude must be allowed to the judgment, applied to the circumstances of

each particular question ; which, as it cannot be previously defined, is from its very

nature, subject to be afTected by the variety of individual sentiments." (2 Ev. Poth.

339, No. 16, ^ 14. See Hart v. Newland, 3 Hawks, 122, 123.) That a man had

conspired to commit a murder afterwards perpetrated, was holden not enough

upon which to presume his participation. Otherwise where he, after so conspiring,

was present. In such case, he shall be presumed a participant, unless he show

that he was present for an innocent purpose. (Commonwealth v. Knapp, 9 Pick.

496.)
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NOTE 28T—p. 437.

This is what the civil law means by the discretion of the judge. " Thus when one

thing is signified by another, we presume the truth of that which is signified, by the

certainty of that which signifies it. And it is out of these different principles that

signs, conjectures and presumptions are formed ; concerning which there can be no

certain rules laid down ; but in every case it must depend on the prudence of the

judge, to discern whether the presumption be well or ill grounded, and what effect it

may have to serve as a proof." (1 Dom. B. 3, tit. 6, ^ 4, art. 3.)

Yet this is a discretion governed, in respect to many things, by rules, as will appear

throughout the doctrine of presumptive evidence. "And it is on the prudence of the

judge that the use and application of these rules depend, according to the quality of

the facts and the circumstances." (1 Dom. B. 3, tit. 6, § 4, art. 3.)

" What circumstances will amount to proof, can never be matter of general defini-

tion. The legal test is the sufficiency of the evidence to satisfy the understanding

and conscience of the jury. - On the one hand, absolute, metaphysical and demonstra-

tive certainty, is not essential to proof by circumstances. It is sufficient if they pro-

duce moral certainty, to the exclusion of every reasonable doubt. Even direct and

positive testimony does not afford grounds of belief of a higher and superior nature."

(3 Stark. Ev. 514, and see post.)

A juror ought not to condemn till reasonable doubt of guilt is excluded from his

mind ; that is to say, unless he be so convinced by the evidence that he would venture

to act upon that conviction in matters of the highest concern and importance to his

own interest. And in no case, as it seems, ought the force of circumstantial evidence

where it is adequate to conviction, to be inferior to that which is derived from the

testimony of a single witness, the lowest degree of direct evidence. (3 Stark. Ev.

514, and see post.

" The rule, even in a capital case is, that should the circumstances be sufficient to

convince the mind and remove every rational doubt, the jury is bound to place as

much reliance on such circumstances as on direct and positive proof; for facts and

circumstances cannot lie." (Per Livingston, J., U. S. C. C, New York, Sept. 1817,

in Jacobson's case, 2 C. H. Record. 143.) And see Judge Washington's observa-

tions to the like effect in United States v. Johns, 1 Wash. C. C. Rep. 372.

No court has a right to direct a jury to disregard presumptive proof, or to view

it under a different aspect from that in which it is actually presented. They are to

decide on its proper influence, and on the order and manner in which they weigh it ;

and any interference with this right would be an invasion of their privilege. (Crane

V. Astor, 6 Pet. 598.)

But presumptive or circumstantial proof of which the jury are the exclusive judges,

should be carefully distinguished from what the law calls prima facie evidence. The

latter is, in judgment of law, sufficient to establish the fact ; and if not rebutted, re-

mains sufficient. And, therefore, if the jury disregard it, their verdict may be set

aside. Kelly v. Jackson, ex dem. Morris, 6 Pet. 622, 631, 2.)
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NOTE 288—p. 438.

Various other rules for determining the weight and effect of this kind of testimony,

occur in the books.

Each of the circumstances essential to the conclusion should be fully established,

in the same manner and to the same extent as if the whole issue rested upon it. The

proof is more cogent where the circumstances are numerous, and derived from many

different and independent sources, than where they are few and depend on the credit

of one or two. Where they all rest on a single witness, the question is both whether

he be faith-worthy, and if so, whether the inference be correct ; thus frequently re-

ducing the evidence below the lowest degree of direct proof. The number of cir-

cumstances stated by the witness does not add to the force of his testimony, unless

they admit of contradiction if false. But the number of circumstances, coming from

different sources, repel the suspicion of fraud; and a hypothesis which consists with

and reconciles many circumstances, is more likely to be true than one which depends

on but few. The simulation or fabrication of facts intended by a party to break the

chain of circumstantial proof, are exposed to great danger of detection. (3 Starkie's

Ev. 502 to 506.)

"The force and tendency of circumstantial evidence to produce conviction and be-

lief, depend also on a consideration of the coincidence of circumstances with the fact

inferred, that is with the hypothesis ; and the adequacy of such coincidences to exclude

every other hypothesis." (Plunket's case, 3 C. H. Rec. 137. 3 Stark. Ev. 481 ;

Atwood's case, 4 C. H. Rec. 91.) The facts must not only be consistent with the

hypothesis; for this leaves it indifferent whether the hypothesis be true or false;

neither is a preponderance of probability enough to make a presumption ; but a pre-

sumption can only be applied when the circumstances are such as to render the oppo-

site hypothesis improbable. (3 Stark. Ev. 506 to 510. 2 Ev. Poth. 339, No. 16,

-^14.) If the latter be rendered exceedingly remote and improbable, and morally,

though not absolutely impossible, the hypothesis is established as morally true. (3

Stark, Ev. 483, 509.) That A. entered a room, whence a watch was found gone on

his departure no agent but A. in the interval having access, would demonstratively

-exclude the supposition of the removal by another, and be conclusive against A. (3

Stark. Ev, 483.) And see the instance of death and the bloody sword, ante, note

286. So the nature and degree of coincidence may often exclude reasonable doubt,

and generate full moral conviction and belief, though it be not of an absolute and de-

monstrative nature. The probability of the hypothesis is proportioned to the nature,

extent and number of the coincidences. (3 Stark. Ev. 483.) In the case of A. being

found in possession of stolen goods recently after the larceny of them ; and refusing

to render any account of them, although the coincidences with the hypothesis of his

being the thief be but two, viz. his possession and omission to account fur it, yet the

latter excludes the supposition of an honest intention. (3 Stark. Ev. 483, note (y).)

These connections or coincidences are of a natural or mechanical character, being

objects of sense ; or of a moral nature. An instance of the first class are proximity

in point of time and space ; and other circumstances showing means and opportunity.

So the possession of the stolen goods in case of a robbery, burglary or larceny ; or, in
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cases of homicide, stains of blood upon the person, possession of deadly weapons re-

cently used, and marks of conflict and violence. So, in burglary, the broken blade

of a penknife by which the window was opened being left in the wood, and found to

correspond with a broken knife in the prisoner's pocket. So, again of homicide, by

a pistol shot, the wadding being part of a letter belonging to the prisoner and found

upon his person. So of a correspondence between a patch on the prisoner's knee

with impressions on the soil near where the murdered body lay. So where the pris-

oner was struck on the face by the party robbed, with a key, the wards of which cor-

respond with an impression on his face, and the like. (3 Stark. Ev. 485 to 487 and

501, note.) So, in a case of larceny, of the perfect coincidence of severed threads,

between cloth found in possession of a prisoner and cloth in a loom from which it

had been cut. (3 Stark. Ev. 497, note (o).) In a recent case of arson, where a

fire was discovered and extinguished in a grocer's cellar window, beneath another

building, the crime being charged on the grocer, it was found that one of the pine

splinters used to kindle the fire, fitted exactly to a larger pine stick lying in another

room of the prisoner's cellar, and to which stick another splinter lying by his stove

fitted in the same way. (People v. Gilchrist, Montgomery Oyer and Terminer, No-

vember, 1831, before Cowen, Uirc. Judge, MS.)

Again : certain laws of moral conduct are said to operate almost as uniformly as

the mechanical laws of the material world ; thus affording us certain axioms in the

theory of evidence. (3 Stark. Ev. 487.)

One is, that a man will do that which is for his obvious advantage. Thus, if a par-

ty be pressed by circumstantial proof, having it obviously in his power to destroy its

apparent force, if unfounded, by testimony on his own side, but he omit to do so the

very omission supplies a presumption against him; (3 Stark. Ev. 487, 8 ;) or, as it

is expressed by another writer, " [mperfect proofs of which the accused, if innocent,

might clear himself, become perfect." (Beccaria, ch. 14; and see 2 Ev. Poth. No.

16,^ 14, p. 340; per Livingston, J. in Jacobson's case, U. S. C. C. Sept. 1817,2

Cit. H. Rec. 143.) This is the main foundation for calling on the possessor of pro-

perty recently stolen, to account for the manner in which he came by it. In case of

a very recent larceny, this is always supposed to be easy. So of marks of blood and

violence on the dress and person of the accused, the possession of concealed weapons

and the like : if he omit to explain the cause, he subjects himself to the wrost con-

struction. (3 Stark. Ev. 487, 8.) And yet, if it appear that the only explanatory

testimony is of a suspicious character, as that the witness whose absence is insisted

on be interested in the question against him, this takes away the force of the pre-

sumption. (Blatch V. Archer, Covvp. 65, per Ld. Mansfield.)

So if a party having conclusive evidence in his power, resort to weaker proof; as

where the lessors of the plaintiff said they had a deed in court to one of them, but gave

oral evidence of it and would not produce it ; Lord Mansfield said he would intend

that if ihey had produced the deed, it would have shown that neither of them had any

title. (Roe v. Harvey, 4 Burr. 2484, 2487.) Again, omnia presumuniur contra

spoliatorem. (Vid. ante, note 285.) So of the fabrication or corruption of evidence
;

as the forgery of letters, subornation of perjury, &c. (2 Ev. Poth. 337, and note

(a) there, No. 16, ^ 14. 3 Stark, Ev. 490, 491. 1 Macnally, 580. LoflVs Gilb. 898.)

From the moral connection between conduct and motive, jurors are often enabled to

infer motives from acts, and e converse. Although, in criminal cases, mere motive is

Vol. I. 60
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very inconclusive in establishing the corpus delicti, yet, that being established aliunde,

the motive becomes fair matter of consideration. (2 C. H. Rec. 143, per Livingston,

J.) So the total absence of apparent motive must always operate strongly as a cir-

cumstance in favor of the accused ; a fortiori where he had motives adverse to the

commission of the imputed crime. In a case of conflicting motives, as of infanticide,

where natural feeling oppose the desire to avoid detection and shame, the former are

entitled to high consideration. (3 Slarkie's Ev. 491, 2 and note Ch).) So presump-

tions of great importance may arise out of a connection between the acts of a party

and his intentions, consciousness and knowledge. He must be taken to intend the

natural and immediate consequences of his own acts. This rule is mainly applied in

detecting intention and malice. (3 Stark. Ev. 492. 4 id. 739, 740. 3 M. & S. 15,

per Ld. Ellenborough. 1 Hale's P. C. 298. East's P. C. 513, 514. 4 Starkie's

Ev. 739, 906. Kelying, 126. Holt's Rep. 484. Cro. Car. 131. W. John. 198.

1 Hale's P. C. 454. Palm. 585. Ante, note 285.)

So we connect the conduct of the criminal with the supposition of his guilt ; as his

providing poison or instruments of violence in a secret manner, the subsequent con-

cealment of them, attempts to divert the course of inquiry or prevent investigation ;

and other singular measures for security dictated by the restless anxiety of a mind con-

scious of guilt. (3 Stark. Ev. 492, 3.)

A singular combination of both the above classes of circumstances was exhibited in

How's case, convicted of murder (before Rochester, Circ. Judge, Alleghany Oyer and

Terminer, Feb. 1824, 2 Wheel. Cr, Cas. 412;) a summary of which circumstances

are given id. pages 411 and 412.

If any of the established circumstances be wholly repugnant to the hypothesis, it

cannot be true ; notwithstanding the degree and extent of coincidence in other respects

(3 Stark. Ev. 483, 505. 2 Ev. Poth. 340, No. 16, ^ 14.) Yet when a series of facts

distinctly and unequivocally proved, manifestly tends to one conclusion, and another

fact is proposed in contradiction to that conclusion, the mere inability to account for

such opposite fact is not sufficient to destroy the inference deduced from the others
;

but the positive inconsistency should be fully shown. So where the facts to found a

conclusion are fully proved, the opposite facts may not destroy the conclusion, where

such facts are left to probability or inference, unless indeed they account for the facts

in support of the conclusion ; for a conclusion from certain facts is not sufficiently

encountered by another from uncertain facts. (2 Ev. Poth, 341, 2, No. 16, § 14.)

And where facts, tending to a conclusion, agree in their leading features, a slight in-

cidental inconsistency ought not to affect the case. Thus, where A., in company with

B., had his pocket picked of tliree guineas, and B. boasted he had picked A.'s pocket

oi four, the substance is that he picked A.'s pocket ; and an accidental inaccuracy of

A. or B. as to the number would not weaken the case. (2 Ev. Poth. 342, No. 16, §

14, and note (a).) Sometimes circumstances may be so strong as to discredit positive

proof to the contrary: e. g. proof of an alibi, which is rendered very suspicious by a

powerful chain of circumstances going to establish the guilt of the accused. (2 Evans'

Poth. 342, No. 16, ^ 14.)

The force of concurring circumstances often depends upon the compound probabili-

ties, both that the concurrence is not casual, and that another hypothesis unsupported

by circumstances is not true. Thus, where the concurring circumstances clearly point
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out the offender, this proof is strengthened by the total absence of any trace or vestige

leading to another agent. (3 Stark. Ev. 494, 5.)

We have before remarked, in this note, that circumstantial proof is not of a conclu-

sive nature in respect to the hypothesis proposed, unless it also exclude every other in-

consistent hypothesis. Thus, a man is robbed in the market of a purse containino- one

penny, two six pences, three shillings, four half crowns, five crowns, six half sove-

reigns and seven sovereigns ; and a person soon after apprehended in the same market

is found in possession of the same remarkable combination of coin, and no other
;
yet

this coincidence is per se of a definite and inconclusive nature, (3 Stark. Ev. 497,

note (o,)) though there be a high probability of identity ; and other slight circumstances

might warrant conviction, (id. 501.) So of the threat followed by death, and the estate

acquired by the tutor, which are mentioned, ante, note 286. Now, although it seems

to have been supposed by Beccaria, (oh. 14,) that such imperfect proofs may, by being

multiplied, become perfect and conclusive
;
yet Mr. Starkie thinks it is generally other-

wise in criminal cases. But he admits that the force of circumstances of a conclusive

nature may be greatly confirmed by a combination with other independent circumstan-

ces, though the latter be, in themselves, of an imperfect and inconclusive nature. And
he seems also to concede that cases may be put even in criminal cases coming up to

the combination of imperfect proofs mentioned by Beccaria. (3 Stark. Ev. 497 to

501, and note (o).)

The nature of the crime ought not at all to influence the measure of the proof, after

the corpus delicti is established, that is, the commission of the crime, by some one.

Till that is done, or where any doubt exists as to the corpus delicti, the proof should be

the stronger in proportion to the enormity of the crime imputed ; for the more repug-

nant it is to the feelings of human nature, the more improbable it is that it has been

perpretrated at all. The perpertration being established, then the atrocity of the

crime, in the abstract, raises no probability either for or against the accused, although

under particular circumstances it may. (3 Stark. Ev. 480, note (s.) and see post.

Thus, if the accused appear to be of fair character, and correct general deport-

ment, the probability of great moral depravity is more slight in his case than in one of

a different character and conduct. Other circumstances are continually occurring in

our criminal courts, where the like argument is admitted. " In cases of wanton cruelty,

the presumption is always against the accuser ; for no man is cruel without some in^

terest—without some motive of fear or hate." (Beccaria, ch. 13.)

The European continental writers on penal law adopt a diflferent principle.

" Behold their inhuman maxim dictated by the most cruel imbecility : In atrocissimis,

leviores conjectural sufficiunt, et licet judici jura transgredi. Let us translate this

sentence, that mankind may see one of the many unreasonable principles to which

they are ignorantly subject. In the most atrocious crimes, the slightest conjectures

are sufficient; and the judge is allowed to exceed the limits of the law^ (Beccaria,

ch. 13.) Evans says considerable attention ought to be paid to the consequences of

the decision, and to the effect of error as it may be committed on one side or the

other ; but this caution ought not to be suffered to degenerate into excessive tunidity,

(2 Ev. Poth. 339, No. 16,°§ 14.)
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NOTE 289—p. 438.

And the probability that the inference rests upon sure grounds, is in general

weakened by the number of circumstances essential to the proof; for the greater the

number of such essential circumstances, the greater latitude for mistake or deception.

(3 Stark. Ev. 496.) And where an inference was to be drawn upon an inference,

the Supreme Court of North CaroUna said that the main fact was, therefore, inad-

missible for irrelevancy. The case was deceit for selling a consumptive negro.

The defence was, that he was a runaway; and while lurking in the plaintiff's

neighborhood previous to the sale, the plaintiff's wife had reheved him with food,

whence it was sought to infer, first, that she knew of the disease ; and secondly, that

the husband knew it, and so could not be deceived. The court denied the latter

inference, even if her knowledge were established directly, (see ante, note 283 ;)

but mainly because an inference was sought to be raised upon an inference. (Hart

V. Newland, 3 Hawks, 122, 3, 4.) The distinction is somewhat novel ; and perhaps

will hardly admit of any thing like universal appUcation.

NOTE 290—p. 438.

If the facts, A. B. C. D. be so essential to the particular inference that the failure

of any one would destroy the inference altogether, they are dependent facts. But
if, notwithstanding the failure of one or more, the rest would still afford the same
inference, they are independent. And where each of a number of independent cir-

cumstances, or combinations of circumstances, tends to the same conclusion, the

probability of the truth of the fact is greatly increased in proportion to the number
of those circumstances. (3 Stark. Ev. 495, 6. 2 Ev. Poth. 342, No. 16, § 14.)

If some facts tend to the conclusion, and others are ambiguous, the former may
be used not only to maintain the conclusion, but give a corresponding exposition to

the latter. And sometimes, if all the facts be equivocal, when taken separately,

their union may lead to a clear and distinct conclusion, especially where this conclu-

sion is unopposed by other facts. (2 Ev. Poth. 343, No. 16, § 14.)

NOTE 291—p. 443.

Or there was an apparent impossibility of procreation by the husband. (Co. Litt.

244, a. See also Jenk. Cent. 10 ; Regina v. Murrey, 1 Salk. 122.)
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NOTE 292—p. 443.

Morris V. Davies, 3 Carr. & Payne, 215, 427.

The foreign authorities under this head are farther considered, post, vol. 2 as

well as the evidence derivable from the natural period of gestation.

The American cases and authorities will be found substantially to accord with the

English, without furnishing much additional matter for illustration. (State v. Pet-

taway, 3 Hawks, 623. Commonwealth v. Shepherd, 6 Binn. 283. Tate v. Penne,

7 Mart. Lou. Rep. N. S. 548. Cross v. Cross, 3 Paige, 139. Commonwealth v.

Wentz, Ashm. 269. 1 Beck's Med. Jurispr. ch. 9. Johnson's Legatee v. John-

son's Executor, 1 Dessauss. Eq. Rep. 595. Vaughan v. Rhodes, 2 M'Cord, 227.)

NOTE 293—p. 447.

The rule laid down in the text, that proof of a larceny committed, and soon after

finding the stolen goods in possession of the prisoner, shall be received as prima facie

evidence of his guilt, is so famihar in all its various applications and qualifications,

that our author has deemed it unnecessary to cite authorities. Should the student

feel desirous to look farther, he will find at least the general rule so well established

as to be taken for granted, or used rather by way of illustration, than as requiring

any reported case to sustain it. (2 Hal. P. C. 289. Russ. on Cr. 1154. 4 Stark.

Ev. 840. Other English authorities hereinafter cited. Pennsylvania v. Myers,

Add. 320, 1. State v. Jenkins, 2 Tyl. 377, 379. State v. Bennett, 2 Const. Rep.

692. State of Connecticut v. Weston, 9 Conn. Rep. 527, 529. Other American

authorities, infra.)

But it is always desirable to be well and particularly advised, not only of the con-

dition precedent which lets in the rule, but the time and nature of the prisoner's

possession ; and how the prima facie evidence may be sustained and repelled after

it has arisen.

1. In all cases, but especially in this, the larceny itself must be proved, (Russ. on

Cr. 1153
;
per Colden, mayor, 3 C. H. Rec. 138,) by the best evidence the nature

of the case admits. (Murray's Case, before Riker, Recorder, N. Y. Gen. Sess., Oct,

181, 6 C. H. Rec. 65, 6.) This should be by the testimony of the owner himself, if

the property was taken from his immediate possession, or if from the actual possession

of another, though a mere servant or child of the owner, that other must be sworn,

so that it may appear that the immediate possession was violated, and this too with-

out the consent of the person holding it. (Id.) Where non-consent is an essential

ingredient in the offence, as it is here, direct proof alone, from the person whose non-

consent is necessary, can satisfy the rule. You are put to prove a negative ; and

the very person who can swear directly to the necessary negative must, if possible,

always be produced. (Rex v. Rogers, 2 Campb. 654. Williams v. The East Ind.

Co., 3 East, 192, 201
;
post, 219, 20, S. C.) Other and inferior proof cannot be

resorted to. till it be impossible to procure this best evidence. If one person be dead
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who can swear directly to the negative, and another be living who can yet swear to

the same thing, he must be produced. In such cases, mere presumptive, prima facie

or circumstantial evidence, is secondary in degree, and cannot be used till all the

sources of direct evidence are exhausted. (Williams v. The East India Co. supra.

And see post, note.)

Indeed, the rule is general. You shall not be permitted to grope in the twilight

of circumstantial evidence, when the broad daylight of direct and positive proof is

attainable. A strong case to this effect occurred in a court to which we are much

indebted for manifold and various illustrations in the different branches of our crimi-

nal law.

On a charge of stealing a watch from a lodger, (one Dimmick,) the watch was

positively sworn to as belonging to Dimmick ; and was then traced to the prisoner's

possession directly after they had lodged together in the same bed. The prisoner

had left it in care of one H. P. On being arrested, he told the officer that he had

o-iven the watch to the right owner ; but on their way to the police office, he offered

money to the constable, if he would permit him to escape ; and after they had

arrived, attempted to escape forcibly. Dimmick had been heard, the very morning

after the prisoner had lodged wnth him, to complain that the prisoner had stolen the

watch. The prisoner led the police officer to different parts of the city in search of

tlie watch, and finally to the house of H. P., where it was found. It appeared also,

that he had sought to bribe Dimmick not to appear against him ; and his character

turned out to be infamous, even from the very witnesses whom he produced in its

support. But Dimmick had left the place on necessary business ; and was not pro-

duced. Golden, Mayor, stopped the case, therefore, and directed an acquittal. He

said Dimmick was the only person who could positively swear that the watch was

stolen. Sometimes the owner could not be produced ; and other evidence was ne-

cessary ; but where circumstances were resorted to, in order to estabhsh the felony,

they must be such as are reconcilable only with the guilt, and are wholly inconsis-

tent with the innocence of the prisoner. He might in this case have done the acts

imputed, in order to avoid the odium of a public prosecution. (N. Y. Gen. Sess.,

Sept. 1818 ; Plunket's case, 3 C. H. Rec. 137, 8.)

" Not that it is absolutely necessary, for the purpose of proving that the goods were

stolen, to produce the owner ; for cases frequently occur where such proof cannot be

obtained." (Per Golden, Mayor, in Plunket's case, ut supra.) Thus, where the

owner died before the trial, Ms land steward's oath was received, with other circum-

stances usually attending a larceny, from wliich the jury inferred the non-consent of

the owner. (Rex v. Hazy, 2 Gar. &, Payne, 458.) But where several persons are

owners, or bailees, &c., the rule would probably not be so strict as to require the

oath of all. On trial of an indictment for obtaining goods on pretence that the priso-

ner had been sent for them by Titus & Townsend, the owners, Townsend swore

that he did not send the prisoner for them ; and he thought his partner v/as absent

at the time, but could not say certainly. The goods not having been delivered to

T. & T., this was held to cast the onus of showing consent on the prisoner. (The

People v. Tilton, before Riker, Recorder, N. Y. Gen. Sess., Jan. 1823, 2 Wheel. Gr.

Gas. 251, 2.)

And the rule has lately been relaxed in favor of the king, who had his deer stolen

from his forest ; and the Prince of Saxe Coburgh. whose fish were stolen from a pond



Ch. 9.] Of Presumptive Evidence, and of Presumptions. 479

in his park ; and one John Greenwood, a q.uaker, whose fish had also been stolen from

a pond in his yard. The respective agents of these several persons who had the man-
agement of the above respective properties were sworn, and their oaths, with the cir-

cumstances of the larcenies, held sufficient by the 12 judges. The particular ground

of this departure from the general rule is not stated ; but was probably because the

king and prince must have been presumed never to trouble themselves with giving

or withholding consent in so small a matter. Swearing them would have been an

idle form. Greenwood being a quaker, could not be affirmed, (ante,) and would not

swear; and so, on the whole, the best available evidence was received. (Rex v.

Allen, Ry. & Mood. Cr, Gas. 154, 5.) The court, doubtless, took judicial notice

of that dignity and elevation of character and employment, which disquaUfy kings

and princes to give any information concerning a matter so minute ; wloile the con-

scientious scruples of the quaker worked a disability equally permanent. It was

much like the case of an attesting witness, who resides without the jurisdiction of

the court, which lets in, as we shall see hereafter, secondary proof to establish the

document; whereas Dimmick, in Plunket's case, supra, was a resident of the state

;

whose disability, from absence, was temporary. Prisoners must still submit to

farther delay on bail, or confinement, as the case may require, where there ia

an unavoidable failure to bring forward the essential prosecviting witness from a

temporary cause, until this can be removed. (Commonwealth v. Carter, 11 Pick.

277.)

2. Due proof of non-consent, -ivith the fact that the property is missing, having

made out that a larceny has, in the abstract, been committed, the next step is to fix

it on the prisoner ; and the act of taking being generally perpetrated in secret, the

possessor is therefore sought for by those interested, or by an officer with his proper

search warrant. The goods being soon after found, either on the prisoner's person

or in his house, &c. he is, prima facie, deemed guilty. Here, however, we must

attend to several things ; and first, of the time. Hale says, if the goods be found

w-ith the person the day of the theft being committed, this is a strong presumption
;

and yet, even in such a case, C, a very subtle horse thief, being pursued, procu-

red B. to lead the horse, under pretence that he (C.) was pressed to go aside ; thus

escaping, and leaving the presumption to fall on B., who was, though tried before a

very learned any wary judge, condemned and executed. (2 Hal. P. C. 289.)

It is agreed, therefore, that where you rely on simple possession, the interval

between the time of the taldng and finding should be short. (Rex v.
,

2 Carr. & Payne, 459. Rex v. Adams, 3 Carr. & Payne, 600.) Where sixteen

months had elapsed. Bayley, J., directed an acquittal, (Rex v.
,
2 Carr. &

Payne, 459 ;) and afterwards, where 3 months had elapsed. (Rex. v. Adams, 3

Carr. & Payne, 600.)

The reason for desiring a short time is, that otherwise the goods may have chan-

ged hands often ; or the difficulty of the prisoner be rendered greater, in accounting

for the manner of obtaining them ; or their identity may be rendered more doubtful.

But all these considerations depend much on the nature of the property. (2 East's

P. C. 656. 4 Stark. Ev. 841.) Light, pocket articles, or those which are portable

in a small compass, especially if they be common or cheap, would of course ^ pur-

chased, or received with less probability of the transaction coming under the obser^

vation of others who could be witnesses, than ponderous, large, rare, curious or ex-
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pensive things. A horse being stolen on the 10th, and found on the 16th of the same

month, at 60 miles distance from the place of taking, in the prisoner's possession

;

this was holden to raise the presumption. (State v. Adams, 1 Hayw. 463.) So
where notes were mailed the 17th April, possession of them by one employed in the

post office on the 21st, was held evidence of secreting the letter, under the Stat. 7,

G. 3, c. 50. (4 Stark. Ev. 841.) And in another case 2 months were held not to

rebut the presumption. (State v. Bennet, 2 Const. Rep. 692.) But note : there

were concealment and other circumstances in this case. In State v. Adams, supra,

the prisoner gave an improbable account ; and in the case, 4 Stark. 841, the man
was employed in the very office where the money was deposited. See and note the

next paragraph, infra.

But possession of the goods is always competent evidence, be the time longer or

shorter ; however insufficient it may be, per se, after a considerable lapse of time. In

such a case some circumstances additional to the possession, are necessary to raise

the presumption, which may be the prisoner's conduct or language before or after the

larceny; or his proximity to the time and place of the taking. (2 East's P. C. 655.

Russ. on. Cr. 1154.) Among these are false or improbable representations, to ac-

count for the possession. (Armistead's case, 1 Ch. Rec. 174, bef Riker, recorder.

4 Stark. Ev. 841. Ball's case, 4 C. H. Rec. 157, 8, bef Riker, recorder.) As where

he said he had purchased the horse at E., when there was not time to have done

that and reached the place where the horse was found with him. (State v. Adams,

1 Hayw. 464.) So the prisoner's readiness or unwillingness to meet the charge,

may be considered
; (4 Stark. Ev. 841 ;) his selling the article for an inferior price.

(Pennsylvania v. Myers, Addis. 320, 1. Armistead's case, 1 C. H. Rec. 174, before

Riker, recorder.) So the prisoner first consenting to a search by a police officer
;

then questioning his authority ; first saying she was a widow ; then that she had a

husband ; first saying she bought the property at P., a distant city ; then that it was
brought to her house by A., an insolvent, to conceal it from his creditors. (Riley's

cases, N. Y. Gen. Sess. bef Radcliff, mayor, Feb. 1816, 1 C. H. Rec. 23.) So
where the prisoner secretes the property. ( State v. Bennet, 2 Const. Rep 692.

Rex V. Watson, 2 Stark. Rep. 137.)

Secondly, as to place. No doubt, as suggested in the text, a finding at the priso-

ner's house, is equally competent in evidence as a finding upon his person. In Rex
V. Watson, (2 Stark. Rep. 139,) Abbott, J. observed, that an assize had scarcely

ever occurred, where it did not happen that a part of the evidence against the priso-

ner, consisted of proof that the stolen property was found in the house after his ap-

prehension.

So it may be shown that the goods were found where the prisoner had been

seen, or near where he had been seen. In Rex v. Watson, supra, Lord EUenbo-
rough cited this case from recollection :

" a butler to a banker at Malton, had been
taken up upon suspicion of having committed a great robbery. The prisoner

had been seen near the privy, and this circumstance having excited suspicion in

the minds of the counsel who considered the case daring the assizes at York,

at their instance, search was made, and in the privy all the plate was found.

It Ava§ produced, and the prisoner was in consequence convicted. He had been
separated from the custody of the plate, since he had been confined in York
castle for some time, but no doubt was entertained as to the admassibility of the
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evidence." So on the trial of an indictment for having in possession counterfeit

bills, -wiih intent to pass them, it need not be proved that they were found on
the person ; it is enough that they appear to have been under the control of the

prisoner. (Connor's case, 5 C. H, Rec. 115, bef Golden, mayor, N. Y. Gen.
Sess. Sept. 1S20.) But it should be remembered that although a finding even
in the prisoner's house is admissible

;
yet, where there is not a more direct

possession shown, and there are no other inmates in the house capable of stealing

the goods, this finding, per se, would not raise the presumption. Other circumstances

should be shown. (4 Stark. Ev. 840, note (z).) And the reason is stronger of a

finding in the prisoner's open shop. A blacksmith secretly deposited a piece of iron

in a heap of coal which lay in the coal house of a neighboring blacksmith, (a Mr.

Lamb, Moreau, Saratoga county ;) then swore out a search warrant on which ho

found the iron, to Lamb's great astonishment ; and was proceeding to convict Lamb
before a special session. He would probably have succeeded, had not a boy of Mr.

H. Billings, who resided within a few rods of the shop accidentally seen the prose-

cutor, a few mornings before, passing with something into the shop about day-light,

and returning in an unaccountable manner. This led to a suspicion that the whole

affair was simulated ; resulted in a thorough investigation ; and the prosecutor after-

wards suffered the penalty of his fraud and perjury. liamb was a inan of excellent

character. This, to be sure, was not the case of a genuine circumstance ; but it

proves that an open shop of this character may too easily be perverted to the ruin of

an innocent man, to warrant a reliance upon the finding alone, as a full foundation for

the usual inference.

Thirdly. All this presupposes the goods to have been duly identified, which may
be by marks, or the witness' confident general knowledge of the particular goods.

(2 East's P. C. 656, 7. 2 Ev. Poth. 249, 250.) A witness may safely be rehed on

as to his acquaintance with a specific article of familiar use, (as his own clothes,)

though he can give no reason for his means of identity, or give, as he often may, a

false or absurd reason. (2 Ev. Poth. 249, 50.) But where, as it often happens, the

goods stolen cannot be thus identified, as if the charge relate to grain in a barn, sugar

in a ship or on wharves and the like, the identity must then be made out by circum-

stances. These may be the detection of the prisoner in the very act of leaving the

place, with the grain, or sugar, &c. upon him, which is found to be missing. (2

East's P. C. 657. Russ. on Cr. 1155.) The prisoner concealing the property is

corroborative, (id.) Silk being missed from a store-package lying open for sale,

the same kind of silk was traced to the possession of three persons (squalid looking

negroes) who had labored about the store the same day. and who had sold this silk

to S. as cominf^ from a venture at sea. Soma buttons stolen at the same time were

identified directly, and traced to one of the prisoners. The identity was holden to

be well made out by these circumstances. (Case of Ferguson et al., before Radcliff,

mayor, N. Y. Gen. Sess. April, 1816, 1 C. H. Rec. 65.) So where a habitual la-

borer about a store, well acquainted whh the premises, was indicted for stealing bank

bills and silk ; the proof was that the bills and the silk were purloined through a se-

cret approach from the cellar to the store ; and bills, some of them of the same de-

nomination with those taken, were afterwards found on the laborer, which the clerk

thought were the same as those taken from a desk in the store. The laborer had

sold silk of the same description as that which was missed. The circumstances were

Vol. I. 61
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left to the jury as sufficient to show the identity ; and they found the prisoner guilty,

(Williamson's case, before RadclifF, mayor, N. Y. Gen. Sess. July, 1816, 1 C. H.
Rec. 115.)

3. The presumption arising from the possession or other circumstances, may, of

course, be explained away or repelled by opposing circumstances. The better opin-

ion seems to be that the presumption arising from possession alone is completely re-

moved by the good character alone of the prisoner. This was denied by Radcliff,

mayor, in Ferguson's case, supra ; but he considered that a very strong case. In

another, where the goods were, soon after the larceny, found on the prisoner, (a fe-

male) though her own account was not entirely satisfactory, yet the court directed

her to be acquitted on proof of her good character. (People v. Turell, 1 Wheel. Cr.

Gas. 34, 5, before Riker, recorder, N. Y. Gen. Sess. Sept. term, 1822.) And in an-

other case, in the same term, (People v. Preston, id. 41,) the recorder said to the

jury, " Where stolen property is found in possession of the prisoner, and he is unable

or refuses to give a satisfactory account how he came in possession of it, and proves

no good character, it ts always taken as evidence of his guilt."

The possession of the goods may also be accompanied with circumstances (such

as unsuspicious conduct) repelling the presumption. (Sales' case, 5 Ch. Rec. 178,

9.) The prisoner may also show that he was an accessary after the fact ; and thus

rebut the inference of stealing arising from the possession. But if his statements be

(on giving an account of the property) false and inconsistent, this may be relied on to

rebut the proof that he was a mere accessary, (Ball's case, 4 C. H. Rec. 157, 8,

before Golden, mayor, N. Y. Gen. Sess. Nov. 1819. See also Pennsylvania v. My-

ers, Addis. 320, 1.)

That finding part of the goods is proof of stealing the whole, see post, and note

to that page.

In these cases the judge is not precluded from giving his opinion to the jury upon

the evidence as well as the law ; which are often so blended that it is difficult to take

a distinct and disconnected view of each separately (State v. Bennet, 2 Const. Rep.

698.)

NOTE 294—p. 449.

S. P., Lessee of Battin v. Bigelow, Peters C. C. Rep. 452 ; and see ante, note

285, p. 452. But where this presumption necessarily involves in its consequences

the commission of a crime by another person, the rule is otherwise ; for the presump-

tion against crime is stronger than that which ordinarily exists in favor of life. (Rex

V. The Inhabitants of Twyning, 2 Barn. & Aid. 386.)
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NOTE 295—p. 449,

In New Jersey, the statute attaching on the fact of seven years absence from the

state raises the presumption of death, which, however, may be rebutted by proof that

the absentee has been alive within that period. (Wambough v. Schank, 1 Penn.

Rep. 229.) So in South Carolina, seven years absence from the state is reasonable

ground for presuming death. (Woods v. Woods' adm'r, 2 Bay, 476.) In Kentucky,

to justify the presumption of death after seven years absence, the person must be

proved absent for that period out of the country of his residence. (Spurr v. Trimble,

1 Marsh. Ken. Rep. 278. Hull v. Commonwealth, Hardin's Ken. Rep. 479. Amer.

Ch. Dig. 176.) In Pennsylvania, proof that a person has not been heard of for

seven years, is sufficient to rebut the presumption of life ; and the lapse of twenty-

four years, without proof of inquiry or other circumstances, is enough to warrant the

presumption that a person, of whom nothing has been heard for that length of time,

is dead. (Innis v. Campbell et al., 1 Rawle, 373.) In Massachusetts, also, the mere

absence of a person from the state without being heard from for seven years, is suffi-

cient to raise the legal presumption of death ; but absence for a shorter period is not

so. Where letters of administration, however, have been granted, it is different ; for

then the fact of death does not rest on presumption, but on an adjudication of the pro-

bate court. (Newman v. Jenkins, 10 Pick. 515.) Ignorance in a family of the ex-

istence of one of the children, who had gone abroad at the age of 22, unmarried, and

had not been heard of for upwards of forty years, is sufficient, with other circum-

stances, to warrant the presumption of his death wilhout issue. (McComb v. Wright,

5 John. Ch. Rep. 263. See Crouch et ux. v. Eveleth, 15 Mass. Rep. 305 ; Univer-

sity of N. Carolina v. Johnston, 1 Hayw. Rep. 373.) In New York it is provided

by statute, that "if any person, upon whose life any estate or tenements shall depend,

shall remain beyond sea, or shall absent himself, in this state or elsewhere, for seven

years together, such person shall be accounted naturally dead, in any action concern-

ing such lands or tenements, in which his death shall come in question, unless suffi-

cient proof be made in such case of the life of such person." (1 R. S. 749, ^^ 0. 1

R. L. 103, ^ 1.)

NOTE 296—p. 449.

S. P., King V. Paddock, 18 John. Rep. 141 ; and Spencer, C. J., delivering the

opinion of the court, seemed to think, in this case, that the facts authorized the jury

also to presume the death of the husband, from the wreck or foundering of the vessel

in which he left.
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NOTE 297—p. 452.

See ante, note 285, pi. 6, p. 457.

The mere prior possession of property, however recent, will enable the occupant to

recover or defend against a stranger, in ejectment, trespass, trover, &c.

A plainlifF in ejectment recovered on prior possession. (Doe, ex dem. Carr, v»

Billiard, 3 Mann. & Ryl. HI. Doe, ex dem. Harding, v. Cooke, 5 Moore & Payne,

181. Day v. Alverson, 9 Wend. 223. Doe, ex dem. Hughes, v. Dyball, 3 Carr. &
Payne, 610; a brief possession by the plaintiff's tenant ; 1 Mood. & Malk. 346, S.

C. Jackson, ex dem. Weidman v. Hubble, 1 Cowen's Rep. 613. Jackson, ex dem.

Murray, v. Hazen, 2 John. Rep. 22. Jackson, ex dem. Duncan, v. Harder, 4 John.

Rep. 202. Allen, ex dem. Harrison, v. Rivington, 2 Saund. 111. Jackson, ex dem.

Murray, v. Denn, 5 Cowen's Rep. 200. Catteris v. Cowper, 4 Taunt. 547. Smith,

ex dem. Teller, v. Lorillard, 10 John. Rep. 338, 356, and cases there cited at the

last page.)

So in trespass, qiiare clausum fregit. (Myrick v. Bishop, 1 Hawks, 485, a case

of constructive possession under a deed covering the whole. Wendell v. Blanchard,

2 N. H. Rep. 456, 457, overruling Wickham v. Freeman, contra, 12 John. Rep.

183. Brandon v. Grimke, 1 Nott & M'Cord, 356. Cutts v. Spring, 15 Mass. Rep.

135.)

In trespass, as to personal property, the plaintiff was allowed to recover on posses-

sion. (Gelston v. Hoyt, 13 John. Rep. 361, 378. See Ougton v. Seppings, 1 Barnw.

& Adolph. 241, S. P. ; though form of action was for the money received for the

goods ; and Odiorne v. Colley, 2 N. Rep. 66, 7.)

So in assumpsit on the defendant's receipt of a raft for sale, which the plaintiffs

found. (Bone v. Hillen, 1 Rep. Const. Ct. 197, 199.)

So in trover on the plaintiff's possession. (Rovve v. Brenton, 8 Barnw. & Cress,

737. Pinkhara v. Gear, 3 N. H. Rep. 404. Duncan v. Spear, 11 Wend. 54.

Daniels v. Ball, id. 57, note.) But in trover, the plaintiff having shown ownership, a

short possession of the defendant, without the plaintiff's knowledge and acquies-

cence, was held no proof that the property was changed. Tompkins v. Haile, 3

Wend. 406.)

So possession is prima facie sufficient to maintain an indictment for a forcible entry

and detainer, averring a fee in the relator
; (The People v. Leonard, 11 John. Rep.

504 ;) or on an indictment for cutting timber or wood contrary to the statute
;
(Com-

monwealth V. Hoover, 1 Browne's Rep. 25, appendix ;) or on a claim of property in a

prize court. (Miller v. The Resolution, 2 Dall. 5.)

So possession of an incorporeal hereditament, e. g. an exclusive right of fishery,

was allowed as the ground of a plaintiff's recovery in trespass against a mere stran-

ger. (Russell v. Stocking, 8 Conn. Rep. 236.) So of a ferry. (Trotter v. Harris,

2 Younge & Jervis, 285.) So of the joint user of a party wall. (Cubitt v. Porter,

8 Barnw. & Cress. 257.)

A long possession and adverse use of personal property, as for two or three years,

may also be shown as auxiliary evidence of title against the former owner. (Bullard

V. Billings, 2 Verm. Rep. 309.)
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The presumption derivable from possession is, that the possessor owns absolutely

Thus possession, with permanancy of the profits, or claim of title, is evidence in re-

spect to land, of a seisin in fee ; but this may be rebutted or qualified by possession or

other opposite evidence. (Jane v. Price, 5 Taunt. 326. Per Savage, C. J. in Liv-

ingston V. The Peru Iron Co., 9 Wend. 520, 1. People, ex rel. Gault, v. Van Nos-
trand, 9 Wend. 50, 53. People v. Leonard, 11 John. Rep. 504, 510. Day v. Alver-

son, 9 Wend. 223. Kicard v. Williams, 7 Wheat. 59. Jackson, ex dem. Sparkman
V. Porter, 1 Paine's Rep. C. C. U. S. 457.)

It was agreed that the defendant might defend in ejectment on a prior possession.

(Doe, ex dem. Burrough, v. Reade, 8 East, 353, 356. Giililand's lessee v. Hana,

Addis, 251.)

It was denied that the goods can be laid as belonging to the sheriff's receiptor, in

an indictment for larceny, because the latter is a mere servant. (Commonwealth v.

Morse, 14 Mass. Rep. 217. Norton v. The People, 8 Cowen, 137. Diilenback v.

Jerome, 7 id. 294, 299.)

Nor has he such a possession as will maintain trover or trespass against even

a wrongdoer. (Diilenback v. Jerome, 7 Cowen's Rep. 294. Ludden v. Lea-

vitt, 9 Mass. Rep. 104. Warren v. Leland, 11 id. 265. Whittier v. Smith, id.

211. Waterman v. Robinson, 5 id. 303.) But see Pool v. Symonds, 1 N. H. Rep.

289, contra.

NOTE 298—p. 455.

For the general doctrine and several particular instances, wherein acts of parlia-

ment, crown grants and patents, may be presumed in favor of long continued posses-

sion or enjoyment, the reader may consult the following references in addition to those

contained in the text : 1 Eden, 296 ; 6 East, 215 ; 2 Ves. jun. .'"'83
; 1 Jac. & Walk.

63; id. 158; Rex v. Montague, 4 Barnw. & Cress. 598; Lopez v. Andrew, 3

Mann. & Ryl. 329, note (a ;) Farrar's case, cited Skin. 78, and in Vin. Abr. Evi-

dence, (Q. a. 2.) pi. 11. ; Powell v. Milhank, 1 T. R. 399, note (d.) and S. C. by the

title of Powell v. Milburn, 3 Wils. 353 ; and Schauber v. Jackson, ex dem. Bogart, 2

Wend. 13.

The exercise of corporate rights in one case for 40, (Dillingham v. Snow, 5 Mass,

Rep. 347,) and another for upwards of 30 years, (Stockbridge v. Stockbridge, 12 id.

400,) were held presumptive evidence of a statute incorporation ; and that the record

of the statute was lost or destroyed, none being found in the proper place. From a

user of 35 years, the jury may presume that a ferry had a legal origin. (Trotter v.

Harris, 2 Younge & Jerv. 285.) And see Ld. Pelham v. Pickersgill, 1 T. R. 660 ;

Rex V.' Carpenter, 2 Show. 47 ; Crisp v. Bellwood, 3 Lev. 424 ; Colton v. Smith,

Cowp. 47, and Rickards v. Bennett, 1 Barnw. & Cress. 223. Where bars had

been kept up by the owners of the land for 90 years across a public highway, an e.x-

tinguishment of the public right was presumed. (Beardslee v. French, 7 Conn. Rep.

125.) Under what circumstances a deed from the New York commissioners offer-
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feitures is, or is not to be presumed. (Jackson, ex dem. Williams, v. Miller, 6 Wend.
228.)

On a proceeding by caveat, after quiet possession of 60 years, a grant of land from

the crown was presumed. (Archer v. Sadler, 2 Hen. Munf. 370, 376.) This was
accompanied wiih a payment of quit rents, and the fact that the records of the court

where the patent should have been registered were destroyed, (id. 377, 8.) Sixty-

one years adverse possession was held conclusive against the lord proprietor of the

northern neck in Virginia, under a patent which omitted words of inheritance. But it

was denied that the maxim nullum tempus occurrit regi applied to a question between

the lord and an adverse possessor; nor does the presumption of a grant appear to

have been resorted to. (Birch v. Alexander, 1 Wash. Rep. 34.) Forty years adverse

possession, with some very slight additional circumstances, were put to the jury in

North Carolina, in 1801, as the basis on which they might presume a grant from the

crown ; and they found one. (Den, ex dem. Hanks, v. Tucker, Tayl. 157 ;) and a

similar possession of 47 years, connected with other circumstances, was held in South

Carolina, admissible to the jury as the ground on which they might presume a similar

grant. (Alliston's lessee v. Saunders, 1 Bay, 26;) and so said in Clure v. Hill, (2

Rep. Const. Court, 420, 424,) and that now twenty years are enough ; and held that

30 years were sufficient against the estate
;

(id.) and 20 years is said to be enough

against the crown, (6 East, 213.)

And now in New York, the limitation of actions for real estate by the people is to

20 years, except suits in respect to liberties of franchises, and suits in consequence of

patent or grants declared void. In the latter case the 20 years run from the judg-

ment or decree of avoidance. (2 R. S. 292, 3.) In Lopez v. Andrew, supra, an act

of parliament was presumed on slight evidence.

After the possession of land for ninety years, in the midst of a thickly settled coun-

try, building a church on part of the land, and using it for public worship, and occupy-

ing a part as a burial ground, a grant from the commonwealth, of the land, or at least

the pre-emptive right may be presumed. (Mather v. Trinity Church, 3 Serg. &
Rawle, 509.) So possession of 38 years against the University of Vermont. (Uni-

versity of Vermont v. Reynolds' ex'rs, 3 Verm. Rep. 542.)

For the general doctrine nullum tempus occurrit reipublicoe, see post, note 301, pi.

40, and the cases there collected.

On the subject of presuming grants, &c. our author very properly sets out by say-

ing (p. 161, of 7th Ed.,) that the cases are " not within the statute of limitations."

Sometimes the party is such as not to be affected by the statute ; as the crown, the

commonwealth, the state or the church, &c. ; against which, in many common law
countries, the state of limitations does not run. In numerous instances the subject

matter is not touched by the statute ; being an incorporeal hereditament, or easement.

Sometimes the peculiar relation of the parties precludes the setting up of an original

adverse possession, as where they were landlord and tenant, tenants in common, &c.
Sometimes the land itself, though capable of an adverse possession, has not been so

enjoyed
;
but is affected by other acts running through a long series of years, which

have been deemed equivalent to an adverse possession. In other instances, a title on

paper is partially made out, and the residue (a link or links in the chain) sought to be

supplied by presumption arising from possession, &c. Sometimes a deed, in the

execution of a trust, is to be presumed ; sometimes a surrender of terms ; or a con-
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veyance in pursuance of some agreement, or in tlie execution of some leo-ai duty • or

from some other circumstances. In all these cases, adverse possession, or what ia

equivalent, makes the main ingredient ; but the time may overgo, or fall short of

that required by the statute ; and various auxiliary circumstances are admissible to

support, or detract from the presumption.

Case of direct, obvious adverse possession of land, &c., which come within the

words of the statute, cannot, of course, look to this doctrine of presumption for aid.

They do not require it, when the statute lime has run. You then look to the statute

alone which bars a right, and thus indirectly makes a title by its own proper force,

subject to be explained away by bringing the case within some saving clause ; (Terrill

V. Herron, 4 J. J. Marsh. 516, 527 ;) while to presume a grant within a shorter time

than the statute allows, would be an evasion.

These observations we thought necessary, in order to obviate a remark made in

note (a), p. 129, to the American edition of this work, published in 1823. It is there

said, after noticing that the text is mainly confined to incorporeal subjects, to be

" certain that the presumption arising from length of possession, equally applies to

lands and tenements." That the remark was inaccurate, or must be taken with great

qualification, we presume will be found on careful examination. Most of the cases

there cited were considered, with a view to show this, by Gould, J., in Sumner v.

Child, 2 Conn. Rep. 631, et. seq. ;) and in the argument of that learned judge, from

p. 627 to 632 of the report, will be found a clear and able vindication of the distinc-

tions with which we commence this note. With him, too, all the judges agreed. (See

the case at large, 607 to 632.) For general remarks applicable to, and also sustaining

these distinctions, other references may be consulted : Per Story, J., in Ricard v. Wil-

liams, 7 Wheat. 109, 110. Per Cheves, J., in M'Clure v. Hill, 2 Rep. Const. Ct.,

423, 4. Per Cur. in Clark v. Faunce, 4 Pick. 246. Per Washington, J., in

Delancy's lessee v. M'Keen, 1 Wash. C. C. Rep. 359, 60. Per Hitchcock, J., in

Courcier v. Graham, 3 Hamm. Rep. 349. Per Sutherland, J., in Jackson, ex dem.

Erwin, v. Moore, 6 Cowen's Rep. 723, 4. Per Carr, J., in Boiling v. Mayor, &c. of

Petersburg, 3 Rand. 577. Per Lord Mansfield, Ch. J. and Aston, J., in Eldridge v.

Knott, Cowp. 215,216.

In a word, courts of law and equity adopt the presumption of grants, upon the same

principle which governs them in the presumed payment and extinction of debts and

other executory claims, which will be considered post, note 301. They go, it is true, in

many cases, on analogy to the statute of limitations ; but in others, upon circumstances

entirely clear of it. Wherever the case is proper for the statute, as it has been

understood and acted upon by the courts, nothing else can be substituted. Thus,

in Sumner v. Child, (supra,) the heir entered upon the land of the deceased ancestor,

in 1786 ; the land was sold to the plaintiffs on a probate proceeding for a debt of the

ancestor, in 1817. The defendant claimed under the heir, who had been in possession

from his father's death till 1814, when the defendant obtained title from the heir, and

still continued the possession. The heir having entered subject to the claim of his

father's creditors, of course, was not in by adverse possession, so as to bring him with-

in the statute ; and there being no circumstances beside length of time and possession,

from which a title could be presumed, the court held that the defence must be tested

by the statute alone ; that to bring in the doctrine of presumption would be an eva-

sion, by setting up a kind of possession, as a defence, which the statute, in its true
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construction, would not allow; and the verdict, which presumed a conveyance, was

set aside.

Again, in Uu Belloix v. Ld. Watermark, (1 Dowl. & RyL 16,) which was an ac-

tion on a promissory note, more than 30 years had elapsed, intermediate the time when

the note fell due, and the commencement of the suit ; and the presumption of pay-

ment being insisted upon as a defence, was disallowed because actions on this and the

like simple contracts were covered by the statute of limitations, which must govern

alone.

1. The class of cases to which the doctrine of presumptive grants has been applied,

for want of a statute limitation against the claimant are presented ante. These, as

we mentioned above, are the crown, the state, &c.

2. The presumption in the case of easements will be hereafter considered. These

are rights of ways, water, air, light, &c. To which it may be proper to add the late

determination, on analogy to the statute, that 40 years adverse enjoyment of a fishery,

in the land of another, authorizes the presumption of a grant. (Melvin v. Whiting,

10 Pick. 295, 297, 8.)

3. The relation between the parties may preclude the idea of adverse possession ;

as where the possession originally taken was perfectly consistent with, or in subordi-

nation to the title of the plaintiff; and yet, in some few instances, the courts have, from

very long possession, especially, if there be other circumstances, indulged the presump-

tion of an assurance. A striking instance of this is found in Doe. ex dem. Fenwick,

V. Reed, stated in the text, where the K. B. seem to have gone farther than any other

case has yet gone. Birch v. Alexander, (2 Wash. Virg. Rep. 276,) went nearly as

far ; for it allowed the defendant, who claimed under the plaintiff's deceased tenant

for life, to hold as in fee upon an adverse possession. The tenancy for life arose from

the accidental omission of the word heirs in a deed ; and the land had been possessed

and claimed as in fee, under the grant, for 61 years. (Jackson, ex dem. Webber, v.

Harsen, 7 Cowen's Rep. 323, S. P.) But both these cases profess to go on the statute

of limitations. Similar decisions have often been made as between tenants in common,

the possession of each of whom is, prima facie, consistent with the claim of the others,

(Jackson, ex dem. Krom, v. Brink, 5 Cowen's Rep. 483 ; Jackson, ex dem. Bratt v.

Tibbets, 9 id. 241, and the cases there cited.) In these cases courts will, it seems,

indifferently presume an ouster, and give effect to the statute, or a grant or release

from one tenant in common to the other. (See the cases supra ; and per Ashurst, J,,

in Doe, ex dem. Fisher, v. Prosser, Cowp. 220.)

A lease in fee, or an agreement for such a lease, may be presumed on possession and

payment of rent for 80 years. (Ham v. Schuyler, 4 John. Ch. Rep. 1.) But semb.

not on a possession and payment of the term limiting the right of entry, even though

the claim be of an easement, as the right of taking water from another's land. (Mitch-

ell V. Walker, 2 Aik. 266.) But a lease for life was presumed on 15 years possession

and strong circumstances, though the supposed lessor swore that he did not recollect

giving any lease. (Sellick v. Starr. 5 Verm. Rep. 255.)

4. In other instances, where, from the character and situation of the property, and

the want of deeds, neither an actual nor constructive adverse possession could be made
out, so as to let in the statute, circumstances considered equivalent have been receiv-

ed as the ground for presuming a grant. In this way the heirs of Sir Peter Warren
made out their title to a tract of 14,000 acres in Montgomery county. The lands were
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patented to seven persons in 1735. In 1736, Sir P. Warren granted leases for life to

different persons, of difierent lots in the patent, the whole of which was before survey-

ed and allotted. The lessees entered and enjoyed. The leases asserted his claim to

the whole tract., and he paid quit rent for the whole in 1737 and 1742, and died in

1752. In 1767, his heirs executed leases of two other lots ; andabout the commence-

ment of the American revolution, there were 100 settlers who had agreed with the heirs

for leases ; and finally two thirds of the tract were held under leases from the heirs
;

and their title was not disputed by the settlers till after the war. The defendant en-

tered abaut the year 1771 ; and against him the action was brought by the heirs. The
defence was the want of a conveyance from the patentees to Sir P. Warren. Held,

that it should be presumed, on the ground that the acts of .Sir P. Warren and the heirs

were equivalent to an adverse possession of the whole tract. (.Tackson, ex dem. Gan-

sevoort, v. Ltirm, 3 John. Cas. 109, 113 to 118, cited and considered, 6 Cowen's Rep.

723.) A similar doctrine was held in respect to the manor of Livingston. (Jackson,

ex dem. Livingston, v. Schutt, cited and stated per Kent, J., 3 John. Cas. 113.) But

in the latter case the court seern to go more distinctly on the facts making out an ad-

verse possession within the statute. They do not speak of a presumptive grant.

This decision has been followed, upon similar circumstances, in the late case of Jack-

son, ex dem. Schuyler, v. Russell, (4 Wend. 543.) There were other circumstances

in this case ; but Jackson v. Lunn, supra, was cited and approved by the Ch. Justice ;

and the two cases do not appear to difler materially. In this last case the court go on

the ground that a conveyance was to be presumed. Doe, ex dem. Clinton, v. Camp-

bell, (10 John. Rep. 479,) is a farther illustration under this head.

This presumption from partial possession, &c. may be rebutted by shov.ing a

deed from the original owner, of other parts of the land, to persons other than the

claimants, and a continued possession in the grantees. (Rust v. Boston Mill Corp.,

6 Pick. 158.)

Again : Massachusetts granted a township to her soldiers in (he Canada expedition,

1735, and a lot was drawn to S. D. as one of them, the other lots being drawn toothers

respectively. This lot was now, in 1820, demanded in a writ of entry, by persons

deducing a legal title from S. D. But as early as 1738, L. was credited in the propri-

etors' books with taxes paid on S. D.'s lot, and so for several successive years, and

down to as late as 1776. In 1778 he was chosen one of the committee to call a propri-

etors' meeting, and in 1770 presided as moderator, the proprietors being all this time a

corporation. In 1788 the corporation was dissolved, and L.'s name placed opposite to

the right of S. D. in the books. L. conveyed the right of S. D. by name to N.W.,

from whom, through various mesne conveyances, the defendant derived a paper title,

one of the intermediate owners and his heirs having also for several years paid tax-

es. Since 1738 no one had claimed the S. D. lot adverse to the L. title, till 1815.

But all this time the land was wild, and nothing of pedis posscssio was estabhshed.

The demandant's agent, in 1815, was however forbidden to enter by one of the in-

termediate claimants under the L. title. All that v/as wanting in this case was a

single Unk connecting a chain of documental title with the patentee—a deed from

him to L., under whom the defendant claimed, and with whom he was fully con-

nected. To show this there were the series of acts on the part of L., holding office

as a proprietor, paying taxes as such, his recognition as such on the books, and the

acquiescence for about forty years by the proprietors, and seventy years on the part

Vol. I. 62
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ofthe patentee and those claiming under him. The cass was put to the jury on that

question, and they presumed a conveyance. On a motion tor a new trial, the court

held the facts sufficiently warranted the presumption, although they felt constrained,

on a technical objection, to repudiate the paper, where L.'s name was put opposite

S. D.'s, that not being sufficiently identified as a corporation paper. (Farrar v.

Merrill, 1 Greenl. Rep. 17.)

In another case, by an order in council in the colony of New-York, P. Avas enti-

tled to a patent of 2000 acres ; and by a royal patent to one M'Kenzie. in 1765, a

200 acre lot in Washington county was recognized as belonging to P. But there

was no patent to him found of record. M. however entered on the lot, and was in

possession under a claim of title as early as 1776 ; and he afterwards admitted that

he was present in that year, when the king's surveyors ran out the lot, the lines

and location of which he pointed out as correct. He was in possession of the lot

claiming title in 1794, and afterwards died in possession ; and the now claimant, his

heir at law, entered as such. In 1810 an act of the legislature passed, vesting all

the state right to the lot in the heir. The defendant having given the declarations

of M. in evidence against the now claimant, his heir, in order to fix the boundary and

location, it was deemed material by the court to inquire into his possession and title.

This was upon the supposition that the title, or at least jjossession in him, was neces-

sary in order to render his declarations admissible. And they held that the jury

migiit, on the evidence, say that he was in possession from 1776; and tliis possession

continued by his heir, would extend through 34 or 35 years at least. Connecting

this with the order in council, the survey by government and the recognition in

M'Kenzie's patent, the court held that the jury might (on the authority of the rea-

soning in Jackson, ex dem. Gansevoort v. Lunn, 3 John. Cas. 118, and the casea

there cited.) presume not only a patent to P., but a grant irom him to M. (Jackson

ex dem M'DonaLdv. M'Call, 10 Johns. Rep. 377, cited and considered in 6 Cowen'a

Rep. 724, and in 2 Comi. Rep. 631, 2.)

It was not necessary for the court to struggle for such a conclusion ; for it was

enough to warrant the admission of the evidence, that the claimant came in under

M., whose declarations were sought to be given in evidence while he was in posses-

sion. This will be abundantly seen when we come to annotate upon the admissibility

of declarations in evidence by ancestor against heir and vendor against vendee. But

the conclusion is sustainable in more than one point of view. It was the legal duty

of the state to convey to P. It had contracted to do this ; and a conveyance to M.
might perhaps have been presumed on the ground which calls for the presumption

of an intermediate link in the title accompanied by possession, where the main part

of the chain is complete. Both patent and deed might perhaps have been put on

the latter ground. But, at all events, Avaiving both, the adverse possession was
enough, within the statute of Hmitations, for the purposes of the question then be-

fore the court. We make these remarks because this case was cited in a former

edition of this work, as warranting the presumption of title to land on 18 years pos-

session. (Ed. of 1823, p. 129, note (a) ; repudiated in Sumner v. Child, 2 Conn.

Rep. 631, 2.) Such a presumption would supersede the statute of limitations. It

will be seen that the presumption was founded on a much longer possession

than that act requires ; and as to the patent, on other striking 'circumstances

;
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and comes within a class of cases which are far from depending merely on posses-

sion and time.

The above cases doubtless proceeded much on the total abandonment of the appa-
rently real owners of the premises, to the absolute dominion of others, for a long

series of years. Such, too, was another recent case. The claimant (a soldier)

abandoned his wild lot ; left his family and embarked in the service of the N. W.
Company in Canada for twenty years ; and on his return to his residence with sixty

miles of the lot, forbore to assert his title for eighteen years. Though the defen-

dant failed to show any thing more than occasional acts of ownership through a

course of thirty-five years ; not any thing like an adverse possession under the

statute
;
yet, the original letters patent being found in his possession, held that the

jury might have presumed a grant. (Jackson, ex dem. Constantine v. Warlord, 7

Wend. 62.)

A partition between tenants in common was presumed, on evidence that a lot was

for 30 years called and known as the several lot of a single tenant, among a general

allotment of the whole tract, no proof being given of a claim by the other tenants in

common to the particular lot during the whole period. (Jackson, ex dem. Williams

V. Miller, 6 Wend. 228, and see Stevens v. Griffith, 3 Verm. Rep. 448.)

5. Similar ground has not unfrequently been taken in respect to lands capable of

adverse possession, and so held ; but where for some other reason the statute did not

apply. Thus the possession of a daughter for 50 years, the son and heir, (her bro-

ther,) being her neighbor, was put to the jury as a ground of presumption that the

father's title was for life, remainder to the daughter in fee ; and she recovered the

land, as upon such a title, against one who had got possession by a deed from her

deceased husband. (Doe dem. Carr v. Billyard, 3 Mann. & Ryl. 111.) In ano-

ther case, a widow had married, one year after her dower right accrued, and resided

out of the state, without interposing any claim for 28 years ; held, that though she

continued a feme covert, the jury might presume a release of her dower. (Barnard

v. Edwards, 4 N. H. Rep. 321.) Quere ; and see Delancy's lessee v. M'Keen, 1

Wash. C. C. Rep. contra, as to the effect of such a disability and residence abroad.

In another case, the tenant and his grantor had held the land adversely for twenty

years. The demandant, who lived near, took a mortgage of the land from the pos-

sessors, referring for a description to a deed in which the land was described as hav-

ing been bought of the demandant. Held, that upon such a set of circumstances,

the jury might presume a grant from the demandant. (Clark v. Faunce, 4 Pick.

245.) R. taking a deed in H.'s name ; a lease and release in possession of R., sub-

scribed with H.'s name, the house of R. having been burnt, and possession for 12

or 13 years with the plaintiff's knowledge, were allowed as circumstances upon

which to presume a deed from H. to R. (Howell v. House, 2 Rep. Const. Ct. 80,

85, 6.) And a long and exclusive possession by one tenant in common, with strong

circumstances showing an abandonment by the others, difficult to be accounted for

without supposing a conveyance, were received as sufficient ground for the presump-

tion. . (Hepburn v. Auld, 5 Cranch, 262. Kingston v. Lesley, 10 Serg. & Rawle,

383, 389, 390.) In another case, after one lease given for 81 years, a second and

third leases were given to others by the reversioner, the original lessee being out of

possession, leaving the latter lessees or their assignees in possession, who paid rent

tor a long time ; held, that a surrender or assignment of the first lease might be pre-
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sumed. (Westropp's lessee v. Moore, 2 Fox & Smith, 363.) Again, the demandant

in a -writ of right, claimed under an ancient possession ; the tenant had been in pos-

session 38 years, and relied upon that and evidence of a patent granted to a third

person, prior to either of the possessions. The judge directed the jury to find for

the tenant, on the ground of outstanding title ; but the court say the question was,

which had the better right ? and that it should have been left to the jury to presume

a conveyance to the demandant under the patent. (Nase v. Peck, 3 John. Cas. 128,

cited and approved by Stebbins, senator, in Schauber v. Jackson, ex dem. Bogart,

1 Wend. 61.) The acceptance of a new lease, leads to a presumption that the first

was surrendered ; but the act may be explained by circumstances, and the presump-

tion repelled. (Van Rensselaer's heirs v. Penniman, 6 Wend. 569, 578, 9.) For

the general doctrine, see several cases, which do not afl'ord illustrative facts. (Sulli-

vant V. Alston, 2 Hayw. 128. Bigger's adm'r v. Alderson, 1 Hen. & Munf. 54, 60.

Ricardv. Williams, 7 Wheat. 59, 109.)

In a state where black color is presumptive evidence of slavery ; as in N. Caro-

lina, or New Jersey, (Fox v. Lambson, 3 Halst. 275, and Gibbons v. iVIorse, id. 253,)

the full and actual enjoynnent of freedom for 20 years is sufficient to overcome such

presumption, and warrant the inference of an act of emancipation. (Fox v. Lambson,

3 Halst. 275.)

6. Another head of presumption was incidentally alluded to above, in considering

the case of Jackson, ex dem. M'Donald, v. M'Call, (10 John. Rep. 377.) Where a

change in the ownership of an estate, as evinced by possession and enjoyment, has

taken place at a remote period, and the title deeds both previous and subsequent are

mostly forthcoming, a chasm which occurs in the documental evidence is sometimes

filled up by presumption.

In such a case strong acts of acquiescence, abandonment or submission, have often

been made the foundation of presuming even records as well as acts in pais, in finish-

ing out the title, whether of corporeal or incorporeal property.

On this ground, the chancery enrolment of a decree for tithes, was presumed in

favor of the clergy against the inhabitants of London. (Macdougal v. Purrier, 2

Dew & Clark, 135 ) On due proof of a will, the acting as executrix, and sales as

such, with the destruction of the probate records by fire, were allowed as the ground

for presuming a regular probate. (Calvert v. Fitzgerald, Litt. Sel. Cas. 388, 9, 392.)

A patent is evidence that all the previous steps leading to it have been regular.

(Brown v. Galloway, 1 Peters' C. C. Rep. 291. James v. Betz, 2 Binn. 12. Thomp-

son v. Hauser, 2 Rep. Const. Court, 356.)

On a partition made by commissioners under the statute of 1762, a ballotting book

was necessary to be filed and kept of record ; but, in one case, could not be found in

the proper office. After long possession in severalty, other things appearing to be

regular, a ballot book was presumed, according to the possession and the requisite

map and field book, which map and book were produced from the proper files. (Jack-

son, ex dem. Klock v. Richtmyer. 13 John. Rep. 367.) So of a deed from the

commissioners. (Jackson, ex dem. GiUespy v. Woolsey, II John. Rep. 446, 456.)

Where the court were asked to infer a warrant for a town meeting which altered a

road, no loss, &c. of the warrant being shown, they refused to do so, though the tran-

saction was of thirty years standing. The court put the party to the usual proof of

the warrant, which should regularly have been filed with the town clerk. It should
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be produced, or its absence accounted for. (Brunswick v. M'Kean, 4 Greenl. Rep.
508. But semb. it may be presumed, after a long time, e. g. after 70 years, the cor-

porate act insisted on having been evinced by a corresponding possession, and no
warrant being found in the proper office. (Monumoi Great Beach v. Roo-ers 1

Mass. Rep. 159.) And where an administrator conveyed a farm subject to the widow's

dower, and possession of the two thirds, under the deed, was held over 30 years, the

presumption of regularity, in the administrator's proceedings prior to his deed, was

held to arise in favor of the reversion of that part which was holden by the tenant in

dower. In this case, most of the probate proceedings, preliminary to a sale ; viz. the

declaration that the estate was insolvent, the inventory and appraisal, account of the

administrator on the sale, and order of the court to pay 19s. Id. on the pound were

proved ; also the clerk's minute of an order of sale ; but no record could be found

directing the sale or the manner of the sale ; and that was presumed. (Hazard v.

Martin, 2 Verm. Rep. 77, 85.) A deed from executors being proved, the court will

presume the sile to have been public : that being their duty. ('I'urnspeed v. Haw-
kins, 1 M'Cord, 272.) But a decree and subsequent proceedings on sale of land, fur-

nish no evidence that an inventory was filed. (Goodwin v. Sheldon, 1 Day, 312.)

Yet, after 20 years possession under an administrator's sale, other things being pro-

ved to have been regular, the presumption will be, that he took the oath and adver-

tised the sale; (Gray v. Gardaer, 3 Mass. Rep. 399;) and this even against the

heir. (id. Knox v. Jenks, 7 Mass. Rep. 488 ) As to strangers, other things being

regular, the administrator's proceeding will, at once, be presumed to have been in pur-

suance of his authority. (Knox V. Jenks, 7 Mass. Rep. 488.) After 20 years pos-

session of most of the land in severalty, according to a partition duly proved among

the proprietors, the posting of advertisements, which were necessary to the regularity

of the proprietary meeting, may be presumed. (Society for Propagating the Gospel

V. Young, 2 N. H. Rep. 310, 313.) So after a great lapse of time, as 30 years after

a collector's sale of land for taxes, the regularity of tax-bills, valuations, warrants, &c.

may be presumed from circumstances. (Colman v. Anderson, 10 Mass. Rep. 105.)

So that the assessors and collector were duly chosen by a legal meeting. (Pejepsicut

Proprietors v. Ransom, 14 Mass. Rep. 145, 146 ; and see id. 30, and Read v. Good-

year, 17 Serg. & Rawle, 350.) So that the collector was sworn, and that the as-

sessors returned a valuation and copy of the assessment to the town clerk. (Blossom

V. Cannon, 177, per Cur. 17S.) So after 16 years, from a sale under a power in a

mortgage, the presumption may be made that the notices of sale were regularly post-

ed and published. (Bergen v. Bennett, 1 Caines' Cases in Error, 1, 18.) And

after twenty years possession of slaves, subsequent to the time of removing

from one state to another, it shall be presumed that the proper oath of the

proprietor was regularly taken, in order to prevent their manumission. But the

presumption may be repelled by circumstances. (Abraham v. Matthews, 6 Munf.

159.) And although the requisite oath, in Virginia, for conferring a capacity to

purchase land, will not be presumed merely from the long residence of a foreigner,

(the oath being a matter of record ;) yet it will, if he has been uniformly possessed

of the land in question, or held some office, such alone as a citizen is capable of

holding, which requires the requisite oath to be taken. (Semb. Blight's Lessee v.

Rochester, 7 Wheat. 546, per Marshall, C. J.) Where the ahen came to South

Carolina before the adoption of the federal constitution ; and voted in that state for
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several years, being an active partizan, there being a local statute there authorizing

naturalization summarily by oath before a magistrate ; after the lapse of more than

forty years, on the above and other circumstances, held that naturahzation might be

presumed. (Nalle's Representatives v. Fenwick, 4 Rand. 585, 6 to 8.) Every

man is presumed to be a citizen till the contrary be shown. (Ford, J., in Coxe v.

Gulick, 5 Halst. 328, 331.)

So in relation to acts of a mere private nature. The leading English case on this

head, is wliere a:n ejectment was brought by one Goodwin, wlio assumed to be the

assignee of an old lease for 1000 years. He proved a possession in himself, and

those under wliom he claimed, for 70 years ; but could prove only one of the mesne

assignments, which was dated as of a time previous to the possession shown. Of

late, he had been ousted ; and, on the trial, the judge thought he should have proved

all the mesne assignments, and nonsuited him. Bat the nonsuit was afterwards set

aside ; the court saying that it should have been recommended to the jury to pre-

sume all the assignments. (Earl, ex dem. Goodwin, v. Baxter, 2 Bl. Rep. 1228.)

So regular surrenders and admittances of copyhold lands, and a corresponding pay-

ment of rent for forty years being shown, the previous surrenders and admittances

were presumed. (Doe, ex dem. Eberall, v. Lowe, 1 H. Bl. 446.) See several

parallel cases. (Anon., 12 Vin. 233, pi. 15 ; Lill. Pr. Reg. 556, S. C. Rex v.

Barnsley, 1 Maul. & Selw. 377. Doe, ex dem. Batten, v. Murless, 6 Maul. & Sel.

110. Per Lord Eldon, in White v. Foljambe, 6 Vesey, 349, 350. Lyford v. Coward,

1 Vernon, 195, Raithby's Edition; 2 Gas. Ch. 150, S. C. Green v. Proude, 1 Mo-

dern, 117 ; 1 Ventr. 257, S. C. ; and 3 Keb. 310, by title of Green v. Froud.

Knight V. Adamson, 2 Freem. 106. Wilson v. Allen, 1 Jac. & Walk. 590. Wads-

worth's Case, Clayt. 26. Anon., 12 Vin. Abr. 57, pi. 7. Warren, ex dem. Webb,

v. Greenville, 2 Str. 1129; and per Lord Mansfield, commenting on that case, in

Goodtitle, ex dem. Bridges, v. Duke of Chandos, 2 Burr. 1072, 3. Haines Barley's

Case, 5 Mod. 210.) In ejectment, the lessor of the plaintiff deduced a chain of title

from one of the original patentees, to the devisees of W., of one 26th part of the

Kayaderosseras patent. This 26th part was partitioned and set off to the devisees

in lots properly designated, of which they v/ere seized in severalty in 1774. The

lessor of the plaintiff then produced a lease from the devisees to C, dated in 1774,

and which lease purported to be the foundation for a release from the devisees to C.

of the one 26th part. He then proved that the lease was found among the papers

of the lessor, at the time of his death in 1892, and a corresponding possession of part

of the premises for forty years ; and of two other small parts tor twenty years ; and

a release of the rents and reversion of another small part by persons claiming under

C, and also payment of rent for that part. The lessor of the plaintiff' then deduced

a regular paper title from C. to others, and so on of the premises in question to

himself (the lessor.) Held, that t"^e lease was well proved as an ancient deed

;

and that the circumstances would warrant the jury in presuming a release from W.
to C. (Jackson, ex dem. Wilkins, v. Lamb, 7 Cow. Rep. 431.)

It is to be collected from these cases, that, on possession and great lapse of time,

and all other things being regularly made out in proof, the title shall not tail for any

single item ; as the assignment of a lease, deed creating a tenant to the preecipe. a

surrender, release, or other conveyance in a chain of title, letters of administration,

livery of seisin, surrender of a copyhold, &c. The cases, however, seem to go much
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on the presumption of losses from the great lapse of time, or from ineffectual search,

&c. Indeed, legal presumptions generally apply to facts of a transitory nature, the

proper evidence of which is not usually preserved with care; but not to records or

public documents in the custody of officers charged with their preservation, unless

proved to have been lost or destroyed. (Brunswick v. M'Kean, 4 Greenl. Rep.

508.)

But a limitation has recently been put upon this kind of presumption, even in

respect to the incidental ceremonies of conveyance. Though the feoffee had been

in possession seventeen years, yet the court declined to allow the presumption of

livery of seisin ; saying they would not admit this short of twenty years. (Doe,

ex dem. Wilkins, v. The Marquess of Cleveland, 4 Mann. & Ryl. 666 ; 9 Barn.

& Cress. 864, S. C.) See Biden v. Loveday, cited 1 Vern. 196; and Rees v.

Lloyd, Wightw. 123.

Similar cases of presumption are usual in the American courts. " Presumption

is often resorted to, for the purpose of supplying defective evidence ; and, in this

country, is not oftener applied to any subject, than to supply defective title to

lands. It would be difficult to make out the titles to many of the elder tracts

of land in this state, by a regular deduction of title deeds, from the patentees

down to the present proprietors, without resorting, in some stage of them, to pre-

sumption. Records may sometimes be lost or destroyed, ancient title papers may
be defectively executed, or the proof of them from lapse of time, may be impossi-

ble. Yet, in all these cases, the possession may have been invariably in the

person claiming the land, and in those from whom he derives his title. In such

cases, possession which has been long undisturbed, and which is, in general, the

concomitant of title, induces a belief in the mind, of title, little short of that

which W'ould be produced by the adduction of the most undeniable and best au-

thenticated evidences of right. Proprietary grants, under certain circumstances,

are presumed. In general, these presumptions are bottomed upon the existence

of certain facts, which can leave but little doubt upon the mind of the- truth of

the fact which we are called upon to presume. They frequently, too, derive

their force and efficacy from that vigilance with Avhich the law guards ancient

possessions ; which, sooner than they should be disturbed, presumes that they had,

in contract, a rightful commencement." (Per Archer, J., in Beall's Lessee v.

Lynn, (Maryland,) 6 Harr. & John. 361. S. C. several times cited infra.)

On a long possession, and an attempt to connect it with title, a defective and

void deed was given in evidence, and rejected
;

yet, on a train of circumstances,

the jury were allowed to presume a good one. (Gitting's Lessee v. Hall, 1

Harr. «fc John. 14, 18. But see Beall's Lessee v. Lynn, 6 Harr. & John.

336.) So the jury may presume, on long possession, that an attorney had not

exceeded his authority to convey, i. e. that the condition precedent on which

he was to convey had been fulfilled. (M'Connell v. Bowdry's Heirs, 4 Mon-

roe, 395.) And after twenty-three years possession under a deed purporting

ing to have been made by an attorney, the power itself may be presumed. (Buhols v.

Boudousquie. 6 Mart. Lou. Rep. N. S. 153.) So tlie power of trustees, on a long

possession under their deed. (Fitzhugh v. Croghan, 2 J. J. Marsh. 429, 437.) On

claim under a conveyance by lease and release, with a long corresponding possession,

the release not being produced, the recital of this in the release is auxiliary evidence,
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even against a stranger. (Per Story, J., in Carver v. Jackson, ex dem. Astor, 4 Pet.

83, 4 ; and in Crane v. Morris' lessee, 6 Pet. 610, 611.) And see Garwood v. Den-

nis, 4 Binn. 314. A power of attorney recited in an ancient deed was presumed.

(Doe, ex dem. Clinton, v. Campbell, 10 John. Rep. 475.) And see Wickhara v. Belk-

nap, 12 id. 96. A plaintiff produced a patent to B. for the premises in question, dated

1774 , then a deed for the same land from C. to F., dated 7th November, 1785, con-

taining a recital of a deed, also for the same land, from B., the patentee, to C, and

proved a possession in C, of a part of the land, until 1785, and in F. claiming under

him, and in the lessor of the plaintiff claiming under F., and all claiming to hold pos-

session under a title to the whole tract. Held, that a conveyance from the patentee

to C. might be presumed. (Beall's lessee v. Lynn, 6 Har. & John. 336, 353, 361,

also stated for another purpose, infra.)

Where adequate time has not run, though the defendant's possession and claim be

under a supposed grant, and he give in evidence also a survey, by the surveyor gen-

eral, made for him, which is moral evidence of a grant ; yet the court will not allow

the presumption of a grant until proof be given of due search for a record of the grant
;

for the survey pointed to records in the land office, where it might be found. Some

evidence should therefore be given to show that it had perished by time or accident.

(Williams v. M'Gee, 1 Rep. Const. Court, 85, 88.) And where the party produces a

deed, there can be no presumption that it was legally acknowledged, though posses-

sion has gone with it, and though, if not produced, the deed itself might have been

presumed. (Beall's lessee v. Lynn, 6 Har. & John. 336.)

7, In all these cases, in order to found a presumption, there must not only be a pos-

session, or what is equivalent, of the person in whose favor the inference is sought to

be drawn ; but it must be exclusive and adverse in its character ; though it need not,

in all cases, be by actual enclosure. (Per Archer, J., 6 Har. & John. 361.) It

must not be consistent with the title sought to be divested. This circumstance of

consistency, takes away all force from the evidence. The jury came to this conclu-

sion in Doe, ex dem. Fenwick, v. Reed, cited in the text ; and there are numerous

authorities to the same point. (Acherly v. Roe, 5 Ves. 565. Doe, ex dem. Mil-

ner, v. Brightwen, 10 East, 583. Cowper v. Earl Cowper, 2 P. Wms. 720. Roe,

ex dem. Pellatt, v. Ferrars, 2 B. & P. 542. Good title, ex dem. Bridges, v. Duke

of Chandos, 2 Burr. 1065, 1074 to 1076. Doe, ex dem. Harrop, v. Cooke, 3 Mo.

& Payne, 411 ; 6 Bing. 174, S. C.) Thus flowing land by a mill (a statute giving

this right, subject to the payment of damages,) would not, though continued for 20

years, be a circumstance in favor of the presumption. (Tinkham v. Arnold, 3

Greenl. 120.)

At any rate the original consistency of relation between the possession and oppo"i

site title must have been clearly dissolved, and turned into an adverse possession, for

many years before suit, in order to make it available as a ground of presumption.

(Per Lord Eldon, in Fenwick v. Reed, 1 Meriv. 125 ) This doctrine is illustrated in

a recent case, where a tenant at will was allowed to claim the presumption against

the landlord's heirs. The tenant possessed 57 years after the landlord's death
;

and it was held that the jury might presume a restoration of possession to the

heirs, then an ouster, and so a title. (Camp v. Camp. 5 Conn. Rep. 291, 301, 2,

et seq.)

The length of time during which the possession continued is not to be presumed ;
but
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must be plainly and positively proved. (Hurst's lessee v. M'Neil, 1 Wash. C. C Rep
70, 80.) And where this is relied on, it must be so great as to create a belief that

the conveyance has been actually made. (Per Sutherland, J. in Jackson ex dem
Erwin, v.^ Moore, 6 Cowen's Rep. 125. Per Washington, J. in Hurst's lessee

V, McNeil, 1 Wash. C. C. Rep. 80.) The force of possession as a ground of pre-

sumption may be repelled by many circumstances. Among ihese are the disability of
the owner as recognized by the statute of limitations. (See Mitchell v. Owin<Ts 3

Marsh. 316. Demarest v. Wynkoop, 3 John. Ch. Rep. 129.) Ignorance of the own-

er that the right existed. (See Mitchell v. Owings, 3 Marsh. 316.) The distant res-

idence of the owner, (as if it be in England,) ignorance of the extent of the right un-

der the American law : and the small value of the property in dispute. (Hurst's les-

see v. M'Neil, 1 Wash. C. C. Rep. 70, 81.) So where the country is new, and the

population is sparse ;
possession being attended, therefore, with less notoriety. So

where the land is among a people accustomed to lay the foundation of a title by taking

possession without grant. (Per Duncan, J. in Wilson v. Stoner, 9 Serg. & Rawle. 43

4.) And see some very sensible remarks, applicable to a like subject, by Mellen, Ch.

J. in Bethum v. Turner, 1 Greenl. 115.

Mere neglect of the owner, for any length of time, will not raise the presumption
;

there being no adverse possession against him. (Schauber v. Jackson, ex dem. Bo-

gert, 2 Wend. 13. Doe, ex dem. Marston, v. Butler, 3 Wend. 149.) There being

no adverse possession, the heirs of the true owner recovered even against an escheat

grant, though they or their ancestors had made no claim for 100 years. Hall v. Git-

ting's lessee, 2 Har. & John. 112, 125, 6.) So where the one in possession has no title,

and asserts none. (Ricard v. Williams, 7 Wheat. 59, 109, et seq.) And accordingly

where one has title to the whole and possession of part, this is a possession of the

whole ; and no presumption of a grant can therefore arise in favor of another who is

tortiously in possession of the same land concurrently with the true owner. (Ham-

mond v. Ridgley, 5 Harr. & John. 215, 264, 5.) The possession must be positively

and unequivocally adverse. Even possession and receiving rents, offers to sell, or

partial sales effected, may as well be acts of a tortious possessor, or of an agent, as of

one claiming title under the real owner. (Delancey's lessee v. M'Keen, 1 W^ash. C C. R.

354, 359, 360, et seq. ; and distance and disabilities in the owner are to be considered

and allowed ; (id. ;) and an adverse character in the possession may be done away by

surrender, acknowledgment of the owner's title, or by a discontinuance of the possession,

&c. (Holtzapple's lessee v. Phillibaum, 4 Wash. C. C. Rep. 356, 363.) Where a

widow held a parcel of her husband's estate for nearly 30 years, under a deed in fee

from one of the heirs ; held, in an action by another of the heirs for an undivided por-

tion of the same land, it could not be presumed that she claimed as tenant in dower, so

as to raise the presumption from an acquiescence of the demandant in so long posses-

sion, that there was a regular assignment of dower. (Hale v. The Inh. of Portland,

4 N. H. Rep. 77.) A title to an undivided portion of land cannot, unless in a very

strong case, be acquired by concurrent possession, or acts of ownership, while the real

owner is in possession. (Waldron v. Tuttle, 4 N. H. Rep. 371.) So of a trustee as

against his cestui que trust, as will be seen post, note 301. (Per Nott, J. in Howard

V. Aiken, 3 M'Cord, 468, S. P.) So of a vendee in possession under an agreement

to convey ; but not having paid the purchase money. (Richards v. M'Kie, 1 Harp.

Ch. Rep. 184.) The court refused to found the presumption on a claim of construc-

VoL. 1. 63
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tive possession under a deed, the description in which did not clearly include the land,

(Gibson v. Chappel, 1 Harp. Rep. 28.) Nor will a grant of land to a certain bouR=

dary, by one claiming beyond it, be received as ground for a presumption that he had'

released all beyond, especially where he had since conveyed land lying beyond.

(Jackson, ex deni. Van Schaick v. Vincent. 4 Wend. 633.) See also Palmer v.

Hicks, 6 John. Rep. 133, 135 ; Per Robertson, J. in Fitzhugh v. Croghan, 2 J. J,.

Marsh. 436 ; and per Marshall, Ch. J., 7 Wheat. 546,

So, on the other hand, where the chain of title was complete except one deed, and

circumstances, including long possession, were proved by the lessor of the plaintiff^

from which the intermediate deed was presumable, held that a possession by the de-

fendant in order to defeat that presumption, he claiming under another and distinct

title from that of the lessor of the plaintiff, embracing other tracts, but merely insist-

ing that the location of his title covered a part of what the lessor of the plaintiff

claimed to be included in his, did not rebut the presumption in favor of the lessor of

the plaintiff. To repel that presumption, the defendant's possession must have been

under a claim in hostility to the lessor's title, not merely in hostility to its location.

(Beall's lessee v. Lynn, 6 Harr. & John. 336, 353, 4, 363, stated supra.)

8. In the above and the like cases, although the court may instruct the jury upon

what circumstances they are to rely in presuming a title, or the contrary, (Stoever v.

Whitman's lessee, 6 Binn. 416, 419,) yet the jury are, then, the proper judges upon

the effect of the evidence ; and the court will not, ordinarily, disturb their verdict.

(Doe, ex dem. Fen wick v. Reed, cited in the text. Livett v. Wilson, 3 Bing. 115,

reported more fully, 10 Moore, 439 ; 3 Mann. & Ryl. 329, note, S. C. ; Hill v. Cros-

by, 2 Pick. 466, 467, 8 ; Lopez v. Andrew, 3 Mann. & Ryl. 329, note.) Tilghman,

Ch. J., 6 Binn. 419, says, " It is the duty of the court to give an opinion, whether the

facts proved will justify the presumption." Quere. But with this agrees Cockey's

lessee v. Smith, 3 Harr. & John. 20.

9. Courts are in many instances very free to presume deeds, in the execution of

trusts according to the duty of the trustees ; and sometimes, to avoid great mischief,

where it is not their duty. Thus, to secure certain poor tenants who had been deals

hardly wiih by the notorious Howard, (Earl Stafford,) who pretended that he had the

legal estate when it was out in trustees, and his right as cestui que trust was merely

for life, the court threatened to presume a conveyance from the trustees to him of the

legal estate, in order to validate his dealings with the' tenants ; and Pemberton, C. J.

intimated that the earl might, before the birth of his son, he being till that time tenant

in tail on the construction of the conveyance, have cut off the entail. Saunders, of

counsel, said the estate tail was in trust, and so could not be cut off: " But my Lord

Chief Justice Pemberton said that sure Mr. Saunders thought the court wanted

brains ; but he said he knew what he said." This seems to have been the intimation

of a double presumption, first that the trustees had conveyed the legal estate tail to

him ; and then that he had docked it by fine or recovery. But the court were very

indignant, and ready to presume any thing against Lord Stafford, who would other-

wise, it seems, have succeeded in defrauding his poor tenants out of ^£20,000 sterl-

ing. (Lady Stafford v. Llewellin, Skin. 77, 78. See per Marshall, Ch. J., 7 Wheat.

546.)

In respect to presuming conveyances from trustee to cestui que trust, the courts

perhaps would not ordinarily go so far as the above case. They would not presume a
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conveyance where it would be a breach of trust, (Keen, ex dem.. Byron v. Deardon

8 East, 248 ;) nojr, in general, where it miglit stand indifferent whether it were a
breach of trust or not ; but these conveyances from trustees, where the cestui que

trust is let inlo possession, as is ordinarily the case, and also where there is a duty in

the trustee to convey at a certain time which has elapsed, or. to convey generally,

without time being mentioned ; or on a certain contingency, or even where a constructive

trust to convey arises, (as in case of land out on trust for specific purpose, which has

answered its object, but where there is no express direction to convey.) will be pre-

sumed. And here courts do not wait 20 years, or any given period, after the duty

arises ; but the cestui que trust being in actual possession, and the duty of the trustees

thus partially executed by allowing such possession, the presumption is that they ful-

filled the additional duty of making an actual conveyance according to the trust. The
cases on this head range from a very few years to fifty ; but it is evident, from the

principle on which the decisions go, that a very short time, in case of a clear trust,

would readily be adopted. The rule prevails both at law and in equity. Law grounds

its presumption on the fact that a court of equity would compel the execution of such

trusts ; and seems, in this instance, very nearly to follow the rule in chancery, that

what ought to be done shall be considered as done. (England, ex dem. Syburn v.

Slade, 4 T. R. 682. Doe, ex dem. Bowerman v. Sybourn, 2 Esp. N. P. C. 496; 7

T. R. 3, S. C. Per Ld. Kenyon, 8 T. R. 122. Per Yates, J. in Jackson, ex dem.

Gillespy V. Woolsey, 11 John. Rep. 456. Jackson, ex dem. Golden v. Moore, 13

John. Rep. 513. Waggener v. Waggener, 2 Monroe, 347, 8. Wilson v. Allen, 1

Jac. & Walk. 590, 600. Per Sir W. Grant, M. R., 12 Ves. 251, 2. Hillary v. Wal-

ler, 12 Ves. 239. Doe, ex dem. Howell v. Lloyd, Peak. Ev. 5 ed. app. 41. Norris'

Am. ed. app. 30. Van Dyck v. Van Beuren, 1 Cain. Rep. 84, 89. Lade v. Holford,

Bull. N. P. 110. Goodtitle, ex dem. Jones v. Jones, 7 T. R. 43, 45. More v.

Jackson, ex dem. Erwin, 4 Wend. 58 ; 6 Cbwen, 706, S. C. Jackson, ex dem.

Bradt V. Brooks, 8 Wend. 420.)

With several of the above cases, decided by the king's bench, Lord Kenyon, Ch. J.

presiding and assenting, a learned writer has sought to reconcile a previous deiermina-

tion by the judges on a trial at bar. (Goodright, ex dem. Grosvenor v. Swyminer, I

Kenyon's Rep. by Hanmer, 385.) In that case, the lessor claimed against the de-

fendant on a conveyance in trust for his ancestor, with a covenant to convey to him,

contained in the deed, by which the trustees declared the trust. His ancestors and

himself had been in possession of ihe estate so conveyed for more than 120 years ; yet

the court refused to presume a conveyance, and nonsuited the plaintiff. Tnis case is

sought to be distinguished by Mr. Matthews (on Pr. Ev. 217, 218, 2I9,) as a convey-

ance to trustees, without any expressed or manifest object in view, requiring the sepa-

ration of the leg-al and eauitable interests. Now, with deference, where a conveyance

was so plainly intended as to be expressed in the deed of declaration and fortified by

a covenant, the distinction, however well founded it may be in principle, can hardly

apply. The decision seems referrible rather to the unsettled notion which the king's

bench entertained on the subject of presuming these conveyances in a court of law.

The decisions cited supra from 2 Esp. and Term Rep. had not yet been made. The

case in 4 T. R. was A. D. 1792 ; in Esp. 1796. The latter was affirmed, on motion

for a new trial, in 7 T. R. 3. Now, in 1788, previous to this course of decision,

Lord Kenyon had himself held at nisiprius that the courts of law could not presume
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the execution of a plain trust. (Godfrey, ex dem.
, v. Hudson, 2 Esp. Rep,

499, 500, note.) This was after the case cited from his own reports, now published,

which was decided in 1756, and just before Lord Mansfield, who broached the course

of decision which finally prevailed, took his seat as chief justice. (See Mem., 1

Kenyon's Rep. 385.) On the same principle, after long possession of chattels to

which one is entitled as distributee, the actual distribution, or setting off the property

to him, will be presumed. (Reed v. Price, 1 Harp. Rep. 3.)

Conveyances should not in general be so presumed as to trench on the policy of

family settlements
;
(Doe, ex dem. Milner v. Brightwen, 10 East, 583 ;) and yet long

and important acts of ownership by the cestuis que trust, on which the rights of

third persons depend, such as granting leases, mortgaging or selling, will induce the

courts to presume such conveyances as shall support them at law. This we have

seen as to leases in Earl Stafford's case, supra, which was one of family settlement.

(Skin. 77, 78.) And there are other cases, or at least dicta, which go upon or re-

cognize a like principle. (See per Le Blanc, J. in Keene v. Deardon, 8 East, 266
;

and per Ld. Eldon, in Nouaille v. Greenwood, 1 Turn. 29.)

10. It is upon the same principle, that where a mortgage debt has been paid, a re-

conveyance will be presumed, the mortgagee being considered a trustee for the

mortgagor, and bound to convey in equity ; and this especially where the mortgage

deed is in the hands of the owner of the property. And if it be uncertain whether

payment was made on or after the day, the law will presume it was at the da)^, m
order to support the mortgagor's title. (Cooke v. Soltau, 2 Sim. & Stu. 154. Eme-
ry V. Graycock, 6 Mad. Rep. 54. Barnardist. Ch. Rep. 93, per Lord Hardwicke.

"VVilson V. Witherby, Bull. N. P. 110. And see Noel v. Bewley, 3 Sim. 103.) In

New-York, no such presumption is necessary ; for, on payment at any time, the

power of the mortgage is extinguished. (Jackson, ex dem. Roosevelt v. Stack-

house, 1 Cowen's Rep. 122.) It is otherwise in Connecticut. (Phelps v. Sage,

2 Day, 151.)

11. From this presumptive execution of trusts, the transition was easy and natu-

ral to the presumed specific execution of contracts between vendor and vendee. Ac-
cordingly, where there is a contract to sell land, and the vendee has entered into

possession, and paid the purchase money, this being also a case in which a court of

chancery would at once decree a specific execution, the courts oflaw have presumed

a conveyance, and treated the legal title as in the vendee.

The leading case under this head shows very long adverse possession of only a

part of the lands covered by the agreement. The court extended this possession,

by construction, to the vacant part, and allowed the jury to presume a grant of the

whole. The partial possession had continued in the vendee and his family from

time immemorial ; and the presumption was treated by the court as a matter of

course, ver}- little comment being bestowed on the question. (Jackson, ex dem. Kip

V. Murry, Anth. N. P. 105, 107, in connection with S. C, 7 John. Rep. 5, 10.) A
similar point, also indefinite as to the time of possession, appears to have been held

by the supreme court of the United States. (Hepburn v. Auld, 5 Cranch, 262, 276.)

And there are several American cases which recognize the general principle. (Per

Thompson, J. in Jackson, ex dem. Smith v. Pierce, 2 John. Rep. 221, 226, Per Su-

therland, J. in Doe, ex dem. Marston v. Butler, 3 Wend. 149, 152, 3. Per Robertson,

J. in Fitzhugh v. Croghan, 2 J. J. Marsh. 436. Richards v. M'Kie, Harp. Eq. Rep.
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184, 192. Holtzapple's lessee v. Phillibaum, 4 Wash. C. C. Rep. 356, 367. And
see Edwards v. Bibber, 1 Leigh, 183.)

But the contract must be fulfilled by a payment, on the part of the vendee, and
a rightful possession, so that the mere form of a conveyance shall be all that is

wanting. The party should appear to be legally or equitably entitled to a con-

veyance. (Richards v. M'Kie, Harp. Eq. Rep. 184, 192, 3. Per Sutherland,

J. in Doe, ex dem. Marsh v. Butler, 3 Wend. 152, 3. See also Den, ex dem.

Popino V. Cook, 2 Halst. 41, 56, et. seq. Per Sutherland, J. in Jackson, ex

dem. Erwin v. Moore, 6 Cowen's Rep. 725. Mundell's lessee v. Clerklee, 3 Har.

& John. 462.)

The time within which the specific execution of these agreements to convey may
be presumed, is not well defined by the cases. Where tenants in common, under a

lease in fee, made a written agreement with their landlord, in 1791, to release to

him and take a new lease for their respective portions in severalty, it appeared that

in 1792 and 1794, new leases were executed and followed by corresponding posses-

sion ; but there was no other direct or circumstantial evidence of a release. In

about 20 years after the date of the last lease, the supreme court held, as one of the

points in the cause, that a release should be presumed. (Springstein v. Schemer-

horn, 12 Jolin. Rep. 357, 362. And see per Walworth, C. in Parks v. Jackson, 11

Wend. 455.)

12. Another fertile head, is, in England, the presumed surrenders of terms atten-

dant upon the inheritance. These are terms which stand out in persons who are

trustees for the benefit of the owner of the fee, whoever he may be ; and if they

stood on the ground of ordinary trusts, the cases might, perhaps, be used as valuable

illustrations under the seventh subdivision of this note. But there is so much artifi-

cial learning, arising upon the connection of these trusts Avith family settlements and

other objects peculiar to the English conveyancer, that the whole becomes nearly

useless to the American lawyer. The presumption of surrender is almost always

qualified or controlled by a reference to those objects. Our terms standout in gross
;

surrenders are regarded simply as derivative conveyances ; and must grow out of the

same general ground of presumption with any other sort of assurance. The Ame-
rican student will, therefore, find all the learning which he can desire on this subject,

in 4 Kent's Comm. 86 to 94, 2d ed. Lect. lvi. See the doctrine of presumed sur-

render, id. p. 90, 1, 2.

13. A question of great importance to the American lawyer, was mooted in Doe,

dem. Beanland v. Hurst, (11 Price, 475, 489, to 492.) It was no less than whether

a deed respecting lands can be presumed in a registering county. The English act

(see id. p. 492,) for registering deeds and conveyances m the west riding of York-

shire, on wljich act the question arose, declares that they sha,ll be recorded, in order

to protect the grantee against subsequent bona fide sales and mortgages. In a

word, it is nearly the same as our general registry acts in the United States. In

tliat case, a grant of coal in the West riding of Yorkshire, was sought to be presu-

med from circumstances. This was resisted on the ground that the registry alone

should speak ; and there Avas no registry. The omission was relied on as effectually

repelling all presumption in the case. The point does not appear to have been deci-

ded. But the question at the trial was left to the jury by Bailey, J., and on the ar-

gument at bar, Rex v. LongBuckby, (7 East, 45.) was cited, and appears to be con-
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elusive, that such a case presents as fair a subject of presumption as any other. In

the latter case an indenture of apprenticeship had been lost, and was to be proved

by parol ; but there was no evidence that it had ever been stamped ; and no regis-

try of that fact at the stamp office, where it must have appeared, if there had been

no irregularity. But after nearly 20 years, during which the indentures had been

acted upon as valid, the court held that the evidence of non-registry was not

sufficient, per se, to repel the presumption, but they would rather suppose that

the paper had been stamped, and that the proper o.ffice had omitted the registry

by mistake.

Now this was a case where, without a stamp, the indentures would have been a

nullity to all intents ; and where, in the regular course of things, there must have

been a registry. It was surely much stronger against the presumption than the

omission to register a deed of conveyance. The latter are valid as against the party

without registry ; and the grantee being in possession, they would be vaUd against

all the world, purchasers and mortgagees included. (Gouverneur v. Lynch, 2

Paige, 300, 301, and the cases there cited.) Neither are the registering acts impe-

rative, nor is there, in case of a deed, any great danger in omitting to register. It is

entirely optional with the party; and if purchasers or mortgagees are uninjured by
lack of constructive notice, none others can complain. Where notice alone is the

object, it is given by a change of possession to the grantee ; and an absolute deed may
ordinarily be withheld from the record, without any danger. Indeed, this is often so

in practice. And it follows that there is nothing in the omission to register, necessa-

rily inconsistent with the common presumption which involves the previous existence

and loss, and may equally well include the non-registry.

NOTE 299—p. 456.

The question whether non-demand and non-payment of a quit rent for 60 yeara

would not found a presumption of payment, was raised and argued, but not decided, in

Broeck v. Livingston, (I John. Ch. R. 3.57, 360, 363.) Afterwards, 44 years were

held sufficient, (Livingston's ex'rs v. Livingston, 4 id. 294,) on a consideration of the

English cases, (id. 297.)

But these cases, and the remarks in the text, relate to the hody of the rent. Where
that is not disputed, there is no doubt that the lapse of 20 years since a particular rent

fell due will, as in case of a bond, warrant the presumption of payment up to that time.

This presumption may be repelled by like circumstances, (for which, see post, note

301,) as by showing that the parties resided in different countries, the denfal of the les-

see that he had ever paid rent, and the premises being situate in a foreign country.

(Bailey v. Jackson, 16 John. Rep. 210.)
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NOTE 300—p. 459.

Decker v. Livingston, 15 John. Rep. 479, S. P. The civil law requires, in order to

raise this presumption, acquittances for three successive years. (Poth. on Ob). No.

812.) And on the same principle, a repented statement of reciprocal debts between

two, will, after the death of one, warrant the presumption that all debts between them

were included, and throw the onus of establishing an omission on the survivor. (1

Dom. B. 3, tit. 6, ^ 4, art. 11.) A payment or release of all debts not included in the

statement will be presumed, (id.) But a release of one debt, will not affect another

not mentioned in the release ; and where a demand appears to have been omitted in a

single statement of accounts, it will not be discharged; but the omission will be con-

sidered rather as accidental, unless the parlies are nearly related, or several accounts

stated have passed in this way between them, or the creditor has died without assert-

ing his claim. (Poih. on Obi. No. 577.)

If a promissory note or bond should chance to be found in the hands of the debtor,

or if it be crossed, rased or torn in pieces, either of these circumstances will create a

presumption that it has been acquitted ; which presumption will remain until clear

proof be brought that the debt is still owing; (See Garlock v. Geortner, 7 Wend.

198 ; Palmer v. Guernsey, id. 248 ;) as that the appearances against the demand

came by violence or accident, &c. (1 Dom. B. 3, tit. 6, ^ 4, art. 12. Poth. on ObL

No. 572, 3, 812. Novelli v. Rossi, 2 Barnw. & Adolph. 757.) So where a bill of

exchange was found in the hands of the acceptor. (Gibbon v. Featherstonhaugh, 1

Stark. N. P. Cas. 225.)

Releasing the pledge created no presumption that the debt is released. (Poth. on

Obi. No. 574.) But if a contract involving mutual obligation be released on one side,

the presumption is that the other is also released, (id. No. 575.)

On a plea of payment, the acceptance of less in satisfaction, may be left to the jury

as evidence that the rest has been paid. (Blanchard v. Noyes. 3 N. H. Rep. 518.)

Giving a bond and mortgage furnishes a presumption of a liquidation of all accounts

before their date, between the parties. (Chewning v. Proctor, 2 M'Cord's Ch. Rep.

11, 15.) See Ross v. Darby, 4 Munf. 428, where payment was presumed from lapse

of time combined with other special circumstances, without any direct proof of

payment. The pecuniary distresses of the creditor, his money transactions with

third persons, &c. &c. were received in evidence. Giving a promissory note after

the time of credit for goods purchased by the maker, of the payee, leads to a presump-

tion that the price of the goods was included in the note. (Mutrie v. Harris, 1 Mood.

& Malk. 322.)

An order to pay money is, in the hands of the drawee, evidence of payment.

(Blount V. Starkey's adm'r, 1 Tayl. 110. Weidner v. Schweigart, 9 Serg. & Rawle,

385.) But said to be otherwise of an order for goods. (Blount v. Starkey's adm'r,

1 Tayl. 110. Price v. Justrobe, 1 Harp. Rep. 111.) But quere of the latter; Al=

vord V. Baker, 9 Wend. 323, is contra ; and where the question was whether the

defendant had returned a piece of cloth to the plaintiff, the possession, by the defend-

ant, of the plaintiff's note to the defendant requesting the latter to return the cloth,

was held prima facie evidence of its being returned. (Shepherd v. Currie, 1 Stark,

N. P. Rep. 454.)
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The mere production of a paid cheque, payable to the plaintiff or bearer, e. g. where

it is found concealed among the drawer's papers, is not per se evidence of payment to

the plaintiff; (Egg v. Barnett, 3 Eap. Cas. 19G ; Patton's adm'rs v. Ash et al. 7 Serg.

& Rawle, 116, 125, per Tilghman, Ch. J.;) otherwise if it be proved to have been in

the plaintiff's possession or his name endorsed on it. (Egg v. Barnett, 3 Esp. Cas.

l'J6.) And even where paid to the payee, if it be used to charge him with a debt,

some evidence should be given to show that it was not drawn to pay a debt of the

drawer ; for prima facie, it seems to be taken as an act of payment. (Patton's adm'rs

V. Ash et al.. 7 Serg. & Rawle, 116, 125, per Tilghman, Ch. J.) It is often given by

way of paymejit ; and the mere payment of money by A. to B. is presumptive evi-

dence of the payment of an antecedent debt; not of a loan. (Welch v. Seaburn, 1

Stark. N. P. Cas. 474. i Dom. B. 3, tit. 6, ^ 4, art. 10.) So of a transfer of stock.

(Breton v. Cope, Peak. N- P. Cas. 30.) Dallas, C. J. ruled that A., having received

the money on a cheque payable to him, was not, per se, evidence of payment to him.

(Lloyd v. Sandiland, Gow, 16.) Mr. Roscoe adds to this case, ^'' sed quare^'' (Ros-

coe's Ev. 15.) The drawee paying a money-order is, prima facie, an act of payment,

not a loan. (Per Sutherland, J. in Alvord v. Baker, 9 Wend. 324.)

One gives a bond to convey land, there being no counter bond for the consideration

money ; the presumption is that the money was paid. (Mitchell v, Maupin, 3 Mon-

roe, 187.)

Every officer engaged in the United States services is presumed to have received

the compensation allowed by law. (U. States v. Ripley, 7 Pet. 18.)

A. holding a single bill against B.'s executors, paid them money as a balance of

money in his (A.'s) hands belonging to their testator. Held evidence, in an action on

the bill, that A. had withholden money received for the testator to the amount of the

bill. (Beekman's ex'rs v. Beekman's ex'rs, Anth. N. P. Rep. 123, 125, 2 ed.)

That a highway tax of one year was not included in a bill for the next, raises the

presumption that it was paid; but this presumption may be repelled. (Attleborough

V, Middleborough, 10 Pick. 378.)

A. having a demand against B. pays him money and takes a receipt in full of all

accounts; A.'s demand shall be presumed paid. (Alvord v. Caker, 9 Wend. 323.)

For some instances of the presumptive payment of servants arising from the course

jof business, see ante, note 285, pi. 5.

NOTE 301—p. 459*

Schauber v. Jackson, 2 Wend. 59, 60, per Stebbins, senator. Price's ex'r v. Fa-

qua's ex'r, 4 Munf. 68 : and agreed by all the cases on the subject.

1. The 20 years are in general computed from the time when the debt is payable

by the terms of the bond. Or if there be circumstances simply repelling the pie-=

sumption of payment previous to, or after the 20 years had elapsed, you must wait

another 20 years before you can insist on time. (Sanders v. Meredith, 3 Mann. &
Ryl. 116.)

The defence comes in upon a plea of solvit ad (or post) diem. (Blackburn v. Squib,

Peck's Rep. 6. Per Curiam, in Rex v. St. Paul, Shadwell, 1 Mann. & Ryl. 596.)
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And in all cases of presumptive payment at law or in equity, the pleadinrrs must con-
tain an averment of payment ; otherwise the presumption cannot be raised CTibb'a
heirs v. Clark, 5 Monroe, 526, 7.) Cases where payment is provable under the gen-
eral issue, must, of course, be excepted.

The rule is said to have begun in courts of equity. (15 Vin. Abr. Length of time
pi. 5, 6. Carpenter v. Tucker, 1 Ch. Rep. 78. Geoffry v. Thorn, id. 88—both cases
10 Car. 1.) Though in neither of these cases is so short a term as 20 years men-
tioned. So of Powell V. Godsale, (Rep. Temp. Finch, 77, 25 Car. 2.) But a like

case is found at law as early as 8 Car. 1. (Shellitoe v. Horsefall, Clayt. 102.) And
since those cases, the 20 years have very often been recognized, both at law and in

equity, as the true period. (1 T. R. 271, and the cases there cited. Washington v.

Brymer, 2 Peak. Cas. 200. Post, vol. 2 171, et seq, and the cases there cited. 1

Dowl. & Ryl. 16. 3 Carr. & Payne, 43. 3 P. Vv^ms. 396. 2 Atk. 144. 12 Ves.

266. 19 id. 199.) Held of an administrator's bond. (Charleston Ordinary v. Steed-

man, 1 Harp. Rep. 287, 289.) But the time does not begin to run on such a bond
in Maine, till a decree for a distribution is passed. (Potter v. Titcomb, 7 Greenl.

302.)

A shorter period will wot, per se, warrant the presumption. (Post, vol. 2, 171 and
the cases are cited. Henderson v. Hamilton, 1 Hall's Rep. N. Y. S. C. 314. Smith's

ex'rs v. Richardson, 2 Nott & M'Cord, 166, note (a.) Blackburn v. Squib, Peck, 60.)

Though a shorter period, with additional circumstances tending to prove payment,

may go to the jury; or be relied on by the court of chancery. (Post, vol. 2, 171, and

the cases there cited. Winstanley v. Savage, 2 M'Cord's Ch. Rep 435, 439. Gold-

hawk V. Duane, 2 Wash. C. C. Rep. 323. Per Colcock, J. in Blake's ex'rs v. Quash's

& Pinckney's ex'rs, 3 M'Cord's Rep. 340, 1, 2; and in Levy v. Hampton, 1 M'Cord's

R. 146, 7.) As if the parties have accounted together in the mean time, (Post, vol.

2, 171 ; Penrose v. King, 1 Yeates, 344 ;) or the obligee has purchased an estate of

the obligor, (Moyle v. Roberts, Nels. 9; injunction against bond after 18 years;) and

in one case 14 years, with the circumstance that the debtor lived in the same street

with the attorney who held the bond for collection several years, and who was proved

to be highly vigilant in his professional duties, was held sufficient. (Blake's ex'rs v.

Quash's & Livingston's ex'rs, 3 M'Cord's Rep. 340, 343 )

The presumption may be repelled by various circumstances. (Post, vol. 2, 171, and

cases there cited. Per Duncan, J. in M'Dowell v. M'Cullough, 17 Serg. & Rawle,

53. Per Robertson, J. in Fitzhugh v. Croghan, 2 J. J. Marsh. 436 ) The more

common ones are an admission, within the 20 years, that the debt is due. (M'Dowell

V. M'Cullough, 17 Serg. & Rawle, 51. 6 Ves. 519, conceded. Washington v.

Brymer, 2 Peak. N. P. Cas. 200, conceded. Post, vol. 2, and cases there cited.

Toplis v. Baker, 2 Cox's C. C. 118. North v. Drayton, 1 Harp. Ch. Rep. 34,

Boltz v. Bullman, 1 Yeates, 581, 586. Goldhawk v. Duane, 2 Wash. C. C. Rep. 323.

Blackburn v. Squib, Peck, 60. Cottle v. Payne, 3 Day, 289.) So payment of

interest, which is plainly equivalent to an admission. (Per Duncan, J. in M'Dowell v.

M'Cullough, 17 Serg. & Rawle, 53. Post vol. 2, and cases there cited. Rearden v.

Searcey's heirs, 3 Marsh. 544, per Owsley, J. ;) and this, though the interest paid

accrued before twenty years, being paid within that time. (Sanders v. Meredith, 3

Mann. & Ryl. 116.) To make the obligee's endorsement evidence of payment, it

must be shown that it was mads before the presumption attached. (Post, vol. 2.

Vol. I. 64
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Roseboom v. Billington, 17 John. Rep. 182.) But endorsements by the hand of the

obligor are of course admissible whenever made. (Post, vol. 2. Boltz v. Bullman, 1

Yeates, 584 586.) A payment by the heir at law will not repel the presumption as to

the executor, (Blake's ex'r v. Quash's & Livingston's ex'rs, 3 M'Cord's Rep. 340,

343; and see Osgood v. Manhattan Com., 3 Cowen's Rep. 611.) A promise to pay

stands on the same footing with an acknowledgment. (Eustace v. Gaskins, 1 Wash.

188.) " If I am allowed a certain credit, I will pay the balance," held to be the same.

(M'Dowell V. M'Cullough, 17 Serg. & Rawle, 51, 53.)

The admission of one joint obligor is receivable against the other; but it should be

explicit, to have any effect. Stating that he had not paid, and he believed his co-ob-

ligor had not, held insufficient. (Haskell v. Keen, 2 Nott & M'Cord, 160.)

The presumption may also be resisted, by showing the obligor's inability to pay ; as

his poverty. (Fladong v. Winter, 19 Ves. 196, and Wynne v. Warning, there cited.

Daggett V. Tallman, 8 Conn. Rep, 168, 176. Blacket v. Wall, 3 Mann. & Ryl. 119,

note.) So his insolvency, or a state approaching to it. (Boardman v. De Forest, 5

Conn. Rep. 1. 12 Ves. 266.) So that the parties were near relations, (12 Ves,

266.) But the insolvency of one among several obligors is not sufficient, (Boardman

Y, De Forest, 5 Conn. Rep. 1.) Otherwise of a suit, and unavailable execution against

one, and a general belief of his insolvency, (Levy v. Hampton, 1 M'Cord, 145.)

Another answer is the long continued and permanent absence of the debtor, (New-

man V, Newman, 1 Stark. Rep. 101 ; Boardman v. De Forest, 5 Conn. Rep, 1 ;) as

in a different state of the union, (Shields v. Pringle, 2 Bibb. 387,) though this be an

adjoining state, (Daggett v. Tallman, 8 Conn. Rep. 168.) But a temporary or

occasional absence is not enough. (Boardman v. De Forest, 5 Conn. Rep. 1.)

Nor the absence of one only of several obligors. (Boardman v, De Forest. 5 Conn.

Rep. 1.)

So, it seems, the long continued absence abroad of the creditor is an answer, as

this precludes the ready means of payment. (12 Ves, 266. 19 Ves. 200.) So the

creditors residing in England, the debtor, in the United States, (Bailey v, Jackson,

16 John. Rep. 210 ;) or in the East Indies. (Goodhawk v. Duane, 3 Wash. C. C.

Rep. 323.)

The period of a revolutionary war should be deducted from the 20 years, (Jackson

V. Pierce, 10 John. Rep. 414, semb. ; Brewton's ex'rs v. Cannoe's ex'rs, 1 Bay,

482 ;) especially if the courts are shut during that time. (Quince's adm'rs v. Ross'

adm'rs, 1 Hayw. N. C. Rep, 180. 1 Tayl. 155, S. C.) So of a period intermediate

the obligor's death, and the appointment of a personal representative, (id. id.)

So, that the bond was wrongfully obtained by a third person, in an answer
;
(Boltz

v. Bullman, 1 Yeates, 584, 586 ;) or that the obligee died leaving the bond with his

attorney, who did not deliver it to the personal representatives ; it not appearing that

they knew of it. (Jackson, ex dem. Marvin, v. Hotchkiss, 6 Cowen's Rep. 401.) So

that the obligor was the obligee's executor. (North v. Drayton, 1 Harp. Ch. Rep.

34 ;) or that the obligee's representative had long been engaged in procuring evidence

to establish the claim, (id.)

Where the statute of limitations excepts certain time from itself, as from Jan. 1776,

to June 21st, 1784, this should be deducted from the 20 years by analogy. (Penrose

V. King, 1 Yeates, 344.) So the time during which the plaintiff was an alien enemy.
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(Dunlap V. Ball, 2 Cranch, 184. Per Owsley, J. in Brearden v. Searcy's heirs 3
Marsh. 544.)

A suit commenced, but discontinued, is not enough. (Palmer's executor v. Dubois'
adm'r 1 Rep. Const. Court, 178.) Yet it is said in Quince's adrar's v. Ross' adm'r

(1 Tayl. 155,) that a suit against the true party, even though he be not arrested and
though the suit be imperfect, would go a great way to defeat the presumption.

So it is said a demand of the debt would be evidence. (Quince's admr's v. Ross'

adm'r, 1 Tayl. 155 ; and per Judge Owsley, in Brearden v. Searcy's heirs, 3 Marsh.

554 ; and see Anon. 11 Mod. 2, and 6 id. 22.) And where a bond and mortgage were

due to the state, and just as the 20 years were about to attach, a reference was made
to the surveyor and attorney general, who reported the money due, this was held to

repel the presumption. (Jackson v. Pierce, 10 John. Rep. 414. 417.)

In one case, though the presumption of payment was done away, the court directed

the jury that they might presume a release. It was where the obligee was father-in-

law to the obligor, and had given him direct encouragement that the money in the

bond should never be demanded, but should be given as his wife's share ; and this

though a little less than 20 years had elapsed since the obligor acknowledged the debt

(Washington v. Brymer, Peak. Ev. 4 ed. app. 76. 2 Peak. N. P. Cas. 200, S. C.)

2. Mortgages, being but a security for money, come within the same rule. Where
Ihey have lain dormant for 20 years ; (Stewart v. Nicholls, 1 Tamlyn, 307

;
per Lord

Thurlow, in Trash v. White, 3 Brown's C. C. 289 ; Wilson v. Wetherby, Bull. N.

P. 110 ;) which dormancy of course excludes the act of payment by the mortgagor,

and possession by the mortgagee, they are, like bonds, presumed to have been paid.

This was formerly held to be otherwise, because there was between them the quasi

relation of landlord and tenant, which was supposed to consist with longer delay.

(Leman v. Newnham, 1 Ves. 51, per Sir W. Fortescue, M. R. Toplis v. Baker, 2

Cox's C, C. 118.) But this notion has long since been exploded by the English

courts; (Wilson v. Witherby, Bull. N. P. 110; 13 Ves. 266; Trash v. White, 3

Bro. C. C. 291, per Lord Thurlow, C. ; Christophers v. Sparke, 2 Jac. & Walk. 223,

234, per Sir T. Plumer, M. R. ;) and emphatically so by the American. (Giles v.

Bareraore, 5 John. Ch. Rep. 545, 552. Collins v. Torry, 7 John. Rep. 278, 283.

Jackson, ex dem. the People, v. Pierce, 10 John. Rep. 414. Jackson, ex dem. the

People, v. Wood, 12 John. Rep. 242. Hughes v. Edwards 9 Wheat. 489. And see

Higginson v. Mein, 4 Cranch. 415, 420; Jackson, ex dem.. Sackett, v. Sackett, 7

Wend. 94 ; and The People v. The Supervisors of Columbia, 10 Wend. 363.)

Like the case of bonds, the presumption may be raised in a shorter time by auxilia-

ry circumstances. (Jackson, ex dem. Sackett v, Sackett, 7 Wend. 94.) Where

the mortgagee looked on without giving notice to the purchaser, and saw the mort-

gagor convey in fee, payment was presumed, though there was the lapse of but about

seventeen years ; (Sibson v. Fletcher, 1 Ch. Rep. 50 ;) and in one case, only six-

teen years. (Abdy v. Loveday, Finch's Rep. 250.) In Jackson, ex dem. Martin v,

Pratt, 10 John. Rep. 381, 387, Kent, Ch. J. suggested that 19 years, without auxiliary

circumstances, would warrant the presumption. But quere. The cases in respect

to bonds, we have seen, are distinctly the other way. In Jackson, ex dem. Sackett

V. Sackett, (7 Wend. 99,) Sutherland, J. intimates that the mortgage debt being se-

cured by note or other simple contract, the presumptive bar would arise in 6 years.

Quere.
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The presumption may be repelled, as in the case of a bond. (Stewart v. Nicholis,

1 Tamlyn, 307. Per Robertson, J. in Fitzhugh v. Croghan, 2 J. J. Marsh. 4.36.)

And it was held an answer that the mortgage was on an unproductive reversion, or

the party admitted the debt to be unpaid. (Toplis v. Baker, 2 Cox's Ch. Rep. 118.

Trash v. White, 3 Bro. C. C. 289, 291. See also Mede v. Earl of Bandon, 2 Dow,

268.) Indeed, the common circumstances of payment and acknowledgment are men-

tioned in almost every case cited iu this note. So that the land was occupied by a

mere naked possessor, not claiming under the mortgagor, is a circumstance to rebut

the presumption of payment ; and a statute foreclosure and sale by advertisement in

New York, though merely ex parte, and though 31 years after the money fell due, is

a conclusive answer to the bar. (Jackson, ex dem. Mackay v. Slater, 5 Wend. 295.

So that the mortgagor became bankrupt, and therefore unable to pay. (S'tewart v.

Nicholis, 1 Tamlyn, 307.)

In one case, where the defendant admitted the mortgage debt had not been paid,

but disputed its original existence ; the claim being very old, the court of chancery,

on the principle of discouraging stale demands, presumed that the debt never existed.

(Christophers v. Sparke, 2 Jac. & Walk. 223.)

3. On the other hand, by analogy to the statute of limitation's barring a right of

entry after 20 years adverse enjoyment, a possession for that length of time by the

mortgagee, without account or acknowledgment of an existing right to redeem, forms

a presumptive bar to the equity of redemption. (Pearson v. Pulley, 1 Cas. Ch. 102.

Clapham v. Bowyer, 1 Ch. Rep. 206. White v. Ewer, 2 Ventr. 340. Jenner v.

Tracey, 3 P. Wms. 287, note [B]. Knowles v. Spencer, 1 Eq. Cas. Abr. 315.

Heaton v. Hugell, 1 Barnardist. K. B. Rep. 272. Aggas v. Pickerell, 3 Atk. 225.

Anon. 3 Atkyns, 313. Foster v. Hodgson, 19 Ves. 184. Hoodie v. Healy, 1 Ves.

& Bea. 539. Moore v. Cable, 1 John. Ch. Rep. 385. Demarest v. Wynkoop, 3

id. 129. Hughes v. Edwards, 9 Wheaton, 489. Harkey v. Powell, 1 Hawks, 17.

Shepperd v. Murdock, 3 Murph. 218. Lamar v. Jones, 3 Har. & M'Hen. 328. Per

Parker, Ch. J. in Pomeroy v. Winship, 12 Mass. Rep. 520, 521. Per Robertson, J.

in Fitzhugh v. Croghan, 2 J. J. Marsh. 436. Slee v. The Manhattan Comp., 1

Paige, 48. Bunco v. Wolcott, 2 Conn. Rep. 27. Saunders v. Hord, 1 Ch. Rep.

184. Floyd v. Mansell, Gilb. Eq. Rep. 185. Rakestraw v. Bruyer, Mos. 189, 191.

Frazer v. Moor, Bunb. 54. Barron v. Martin, 19 Ves. 326. Corbett v. Barker, 1

Anslr. 138, 142, 143. 3 Anstr. 755, 759. Belch v. Harvey, 3 P. Wms. 287, note

[B]. Reeks v. Postlethwaite, Coop. C. C. 161. Bockford v. Close, cited 1 Bro.

C. C. 044, Proctor v. Gates, 2 Atk. 140.)

The 20 years are of course, according to all the cases, to be computed from the

time when the moneys falls due, which makes the forfeiture at law. Till that

period, there is no power to redeem ; and the right against which the statute runs

cannot be said to have accrued.

It would seem that the same time is allowed before the equity of redemption of per-

sonal property would be barred, as of real estate. (Lockwood v. Ewer, 2 Atk. 303.

Mims v. Mims, 3 J. J. Marsh. 106. Harkey v. Powell, 1 Hawks, 17.) The pos-

session must be adverse, on a claim of absolute title, and so shown ; or a possession

as bailee will be presumed. (Mims v. Mims, 3 J. J. Marsh. 103, 106.)

A bill filed (which answers to suit brought at law) before the lapse of 20 years,

will prevent the bar. But though a decree be obtained, 20 years more unexplained
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delay will bar. (St. John v. Turner, 2 Vern. 418. So though a suit be commenced
and pending within the 20 years, if the answer do not admit, but deny the rioht, it

must be proceeded on ; and it seems that if it lie 20 years in such a case the bar is

complete. (Cotterell v. Purchase, Cas. Temp Talbot, 61.) A fortiori, a mere de-

mand by the mortgagor, without process or acknowledgment, cannot be used to rebut

the bar. (Hodle v. Healey, 1 Ves. & Bea. 536, 540.)

Tn adopting the statute of limitations, courts of equity take it with all its qualifica-

tions of disability, such as infancy, coverture, absence beyond sea, &c. ; and where

the time begins to run during such disability, they allow ten years after its removal.

(Proctor V. Cowper, 2 Vern. 377. Cornel v. Sykes, 1 Ch. Rep. 193. Per Lord

Keeper, in White v. Ewer, 2 Ventr. 340. Per Lord King, in Jenner v. Tracey, 3

P. Wms. 287, note. Per Lord Talbot, in Belch v. Harvey, 3 P. Wms. 287, note.

Per Lord Eldon, in Foster v. Hodgson, 19 Ves. 184. Per Sir T. Plumer, in Hodle

V. Healy, 1 Ves. & Bea. 539.)

So they hold (as at law) that where there is no incapacity when the time begins to

run, a subsequent incapacity will not prevent its progress. (Aggas v. Pickerell, 3

Atk. 225. Anon. 2 Atk. 333. Floyd v. Mansell, Gilb. Eq. Rep. 185. Knowles v,

Spence, 1 Eq. Cas. Abr. 315. Mosel, 225, S. C. Stone v. Byrne, 5 Bro. P. C. by

Toml. 209. St. John v. Turner, 2 Vern. 419. And see the argument of Kent, C,

in Demarest v. Wynkoop, 3 John. Ch. Cas. 140 to 142.)

The time allowed is twenty years, where no disability exists. If there be a dis-

ability when the twenty years would begin, that is when the right accrues, the party

shall have ten years to prosecute after the disability ceases ; so that he may have

thirty, forty, or fifty years, accordingly as the disability lasts. But in no case can he

have more than ten years after his disability removed, unless the latter expire before

the 20 years. So that he shall in all cases have 20 years from the time of the right

accruing, and ten years after disability gone, though the latter is not necessarily ad-

ded to the 20 years. (Doe v. Jesson, 6 East, 80. Cotterell v. Dutton, 4 Taunt.

826. Belch v. Harvey, 3 P. Wms 287, note (B). Jackson, ex dem. Swartwout v.

Johnson, 5 Cowen's Rep. 74. See 2 N. Y. Rev. St. 295, ^ 16, 17.)

Several disabilities too may exist when the right accrues, as infancy and coverture.

These must all be removed before the 10 years begin to run. (Jackson, ex dem.

Swartwout v. Johnson, 5 Cowen's Rep. 74. Per Chamber, J. in Cotterell v. Dut-

ton, 4 Taunt. 830. 1 Plowd. 375.) But neither courts of law nor equity will allow

of cumulative disabilities. Thus if infancy exist when the right accrues, and then

coverture, though before infancy terminated, the first alone will be reckoned, and the

ten years be counted from the expiration of that. (Jackson, ex dem. Swartwout v.

Johnson, 5 Cowen's Rep. 74. Demarest v. Wynkoop, 3 John. Ch. Rep. 129, 138.

Doe, ex dem. Francis v. Jesson, 6 East, SO, 84, 85. Eager v. The Commonwealth,

4 Mass. Rep. 182. Bush v. Bradley, 4 Day's Rep. 298, and Bunce v. Wolcott, 2

Rep. 27, overruling Eaton v. Sanford, 2 Day's Rep. 523.)

But in following the law, it is not necessary to say that the statute shall not run

against a remainderman or reversioner of the equity of redemption, till his estate

comes in by the expiration of the particular estate preceding it. This is so at law

because no action will lie for him till that contingency arises. But in equity, he may

file his bill to redeem in respect to his interest as a remainderman or reversion-

er, and need not w^ait as at law. And Blake v. Foster, 2 Ball & Beat. 565,
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575, et seq. \vhich held the contrary, was afterwards reversed in the house of lords,

in the session of 1823. (Math. Presump. Ev. 334, note (a.) Therefore a similar

decision lately made by the exchequer in Cowne v. Douglass, (1 M'del. & You.

321,) is equally erroneous. (Math. Presump. Ev. 333, note (d.) Beside, that case

is put on erroneous ground by the barons. They take it that the bar goes on the

presumption of a release from lapse of time, wliich is repelled by the equity not

being vested in possession in the plaintiff; whereas, all the cases go most emphati-

cally on the statute of limitations. The decision cannot be sustained in any view.

Beside, it is directly contrary to a previous decision of Sir Wm. Grant, M. R. (A.

D. 1812; Harrison v. Hollins, 1 Sim. & Stu. 471.) Several other cases are suppo-

sed to go on similar principles with the last. (Aynsly v. Ree, Dick. 249. See also

per Eyre, C. B., 1 Anstr. 138. Roscarrick v. Barton, 1 Cas. Ch. 217, 220. Rey-

noldson v. Perkins, Ambl. 564. WooUaston's case, cited 2 Cas. Ch. 62. Anon, 2

Atk. 333.)

A common case is an ouster or possession of the wife's land adverse to the rights

of her heir, commencing during her coverture ; then coming her death, and a de-

scent to her heir subject to her surviving husband's life estate as tenant by the cur-

tesy. At law, the time will not run against the heir till the death of a tenant by the

curtesy. (Jackson, ex dem. Swartwout v. Johnson, 5 Cowen's Rep. 74.) But it is

otherwise if the estate be an equity of redemption ; for the heir may jSle his bill to

redeem, though he cannot have liis action. (Anon., 2 Atk. 333.) An exception is,

however, where the mortgagee enters, not as mortgagee, but in virtue of a title

from the husband independent of the mortgage ; as if the husband sell him the

equity of redemption ; and he enters as owning that, thus becoming both payee and

payor of the interest money during the husband's life. (Corbett v. Barker, 1 Anstr.

138; 3 Anstr. 755, S. C.) So that, in such case, the heir, or, if the wife survive,

she herself may file a bill to redeem witliin 20 years after the husband's death.

(Price V. Copner, 1 Sim. & Stu. 347.)

The presumptive bar may be repelled by evidence of fraud, imposition, or undue
advantage in the terms of the original loan ; as by restricting or clogging or narrow-

ing any way the right to redeem, which should be left entirely open and general,

and as broad as the rules of equity require
;
(Jason v. Eyres, 2 Cas. Ch. 33. New-

comb V. Bonham, 1 Vern. 7. Ord v. Smith, Sel. Ch. Cas. 9. Howard v. Harris,

1 Vern. 33, 190, S. C. Bowen v. Edwards, 1 Ch. Rep. 221. Willett v. Winnell, 1

Vern. 488. Marks v. Pell, 1 John. Ch. Rep. 594, 598, 599. Washburn v. Merrills,

1 Day, 139;) unless indeed the parties did not contemplate a mere mortgage, but a

purchase subject to the restriction, and every thing was fair and on full considera-

tion. (Floyer v. Lavington, 1 P. Wms. 268. Meller v. Lees, 2 Atk. 494. Good-

man V. Grierson, 2 Ball & Beat. 274, 278. Tasbburgh v. Echlin, 2 Bro. P. C. by

Toml. 265. Cotterell v. Purchase, Forr. 61.) So it will rebut the bar or en-

large the time, where, by agreement at the time, the mortgagee is to enter and

possess, tiU paid by the profits, or a certain time beyond the day of payment.

(Marks v. Pell, 1 John. Ch. Rep. 594, 598, 599. Toth. 232. Ord v. Heming,

1 Vern. 418.)

The bar may also be rebutted by circumstances. (Per Robertson, J. in Fitz-

hugh V. Croghan, 2 J. J. Marsh. 436.) Any act of the mortgagee showing that he

holds as such, is enough. So stating or settling an account ; or even keeping an
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account of the rents and profits. (Procter v. Cowper. 2 Vern. 377. Anon. 2 Atk.
333. Lake v. Thomas, 3 Ves. 17. Fairfax v. Montague, cited by Lord Loughbo-
rough, 2 Ves. jun. 84. Campbell v. Beckford, 4 Ves. 474. See also a case before

the M. R. in 1792, cited at the bar, 3 Ves. 20, 21. But see per Sir W. Grant 19

Ves. 333.) Though preparing and delivering an account by the steward or general

agent of the mortgagee, without special authority, will not have that effect. (Bar-

ron V. Martin, 19 Ves. 327 ; Coop. C. C. 189, S. C.) Noticing the equity of re-

demption as subsisting in any legal instrument executed by the mortgagee, will let

in the right to redeem; and 20 years must again run to make a bar. (Smart v.

Hunt, 4 Ves. 478, note. Price v. Copner, 1 Sim. & Stu. 347. Hansard v. Hardy,

18 Ves. 455. See the facts stated in Hardy v. Reeves, 4 Ves. 466. See also Ord

V. Smith, Sel. Ch. Cas. 9 ; 3 Atk. 314, at the foot of the page ; Perry v. Marston, 2

Bro. C. C. 399 ; and Whiting v. V^^liite, 2 Cox's Ch. Rep, 290.) So filing a bill of

foreclosure
;
(Palmer v. Jackson, 5 Bro. P. C. by Toml. 281 ; and the case cited by

Sir Joseph Jekill, M. R. in Ord v. Smith, Sel. Ch. Cas. 9 ;) or agreeing with the

mortgagor to purchase his equity
;
(Conway v. Skrimpton, 5 Bro. P. C. by Toml.

187 ;) or acknowledging it by letter expressly or impliedly
;
(Hodle v. Nealy, 1 Ves.

& Bea. 536 ; see also Vernon v. Bethell, 2 Eden, 110 ;) or even a parol acknowledg-

ment of it. (Perry, v. Marston, 2 Bro. C. C. 397; 2 Cox's Ch. Rep. 295, S. C.

;

Coop. C. C. 165, note, S. C. Reeks v. Postlethwaite, Coop. C. C. 161, 169, etseq.

See 19 Ves. 333, per Sir Wm. Grant, M. R. But questioned 2 Cox's Ch. Rep.

300, and Coop. C. C. 6, S. C.) But the proof of these points must be full and une-

quivocal. (Per Sir T. Plumer, Coop. C. C. 169. Whiting v. White, 2 Cox's Ch.

Rep. 290; Coop. C. C. 1, S. C. Reeks v. Postlethwaite, Coop. C. C. 161, 171, 2,

and 19 Ves. 333.) So the bar is done away, where the mortgagee submits to be re-

deemed in his answer. (Proctor v. Gates, 2 Atk. 140.) So if he possess only part

of the mortgaged premises, leaving the mortgagor to possess part. (Rakstraw

v. Brewer, Sel. Ch. Cas. 55 ; 2 P. Wms. 511, S. C. ; Mosel. 189, S. C. Burke

V. Lynch, 2 Ball & Beat. 426. But see Lake v. Thomas, 3 Ves. 22.)

The case of what is called a Welch mortgage, (from its being used in Wales,) that

is to say, a mortgage with a clause that the mortgagee may possess and receive

the rents and profits in lieu of interest, and that the mortgage shall be redeem-

able at any time
; (1 Vern. 77, 2 Atk. 363, 1 Vern, 395, 477, 1 Ves. 406, 3 Atk.

280, 3 P. Wms. 361, Howell v. Price, Prec. Ch. 423,) is usually an exception from

the statute of limitations. (1 Ves. 406. 2 Atk. 363.) Yet if the annual value be

disproportionately high, an accountmay be called for. (Fulthorpe v. Foster, 1 Vern,

476.) And a subsequent covenant by the mortgagor to pay the principal, will bring

the case witliin the law of common mortgages. (Hartpole v. Walsh, 5 Bro. P. C,

by Toml. 267.)

Another class of mortgages provide that the mortgagee shall enter and hold till

he be satisfied his principal and interest by the rents and profits ; or by a conveyance

in fee, with an agreement that he shall so hold. And these partake so strongly of

the nature of Welch mortgages, that the mortgagee cannot compel, though he con-

tinue liable to a redemption. (Yates v. Hambly, 2 Atk. 360, Orde v. Heming, 1

Vern. 419.) Yet Lord Hardwicke admitted that should twenty years possession

elapse after satisfaction, the presumptive bar would attach. (Yates v. Hambly, 2

Atk. 362, 3.) See also, Cloberry v. Lymonds, 2 Ch. Rep. 393, where the defendant
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claimed by extent under an elegit ; an interest to which Lord Hardwicke, in Yates

V. Hambly, compared the estate taken by Hambly. A like opinion was strongly

intimated by Lord Eldon, in Fenwick v. Reed, (] Meriv. 114, 124, 5.) See Marks

V. Pell, 1 John. Ch. Rep. 598, 599, per Kent, C.

4. All other sealed instruments or specialties are subject to the same doctrine of

presumptive payment, satisfaction or performance, according to the nature of the

obligation, as a bond, e. g. a single bill
;
(M'Dowell v. M'Cullough, 17 Serg. &

Rawle 51 ;) a sealed agreement to pay for land
;
(Jackson, ex dem. Marvin, v,"

Hotchkiss 6 Cowen's Rep. 401 ;) an obligation to convey land
;
(Barnet v. Emer-

son 6 Monroe, 607, 608 ;) a sealed lease and the rent due upon it
;

(Bailey v.

Jackson 16 John. Rep. 210 ;) or articles of agreement. (Duke of Newcastle v.

Cleyton, Finch's Rep. 246. Phillip's ex'r v. Morrison's ex'r, 3 Bibb. 105.) So on

a covenant against encumbrances, accord and satisfaction were presumed twenty

years after breach. (Jenkins v. Hopkins, 9 Pick. 543.)

In New York the presumptive bar of twenty years after action accruing on any

sealed instrument, is adopted by statute
; (2 R. S. 301, § 48 ;) repellable by part

payment, or a written acknowledgment. (2 R. S. 301, § 48.) In Maryland, 12

years is a statute bar, not avoidable even by payment or acknowledgment. (Car-

roll V. Waring, 3 Gill & John. 491.)

A fortiori does the doctrine extend to all securities, of a nature inferior to spe-

cialties. (Lacon v. Briggs, 2 Atk. 105. Outerloney v. Earl Powis, Ambl. 231.

Duffield V. Creed, 5 Esp. Rep. 52. Anon. 6 Mod. 22.) As to these, though the de-

fendant omit to plead the statute of limitations, he may still defend on the twenty

years presumption of payment, in all cases where evidence of payment is receivable

upon the general issue ; or collaterally without plea. One instance is an action on a

note
;
(Jackson, ex dem. Sackett, v. Sackett, 7 Wend. 94. Duffield v. Creed, supra.

Rodman v. Hoop's Ex'rs, 1 Dall. 85. Perldns v. Kent, 1 Root, 312. Wells v.

Washington's Adm'r, 6 Munf 542. Daggett v. Tallman, 8 Conn. Rep. 168 ; but

see Da Belloix v. Lord Waterpark, 1 Dowl. & Ryl. 16, contra :) another on a claim

for damages assessed under a statute
;
(Young v. Price, 2 Munf 534 ;) or on an

account. (Bass v. Williams, 8 Pick. 187 ;) and the court will, after twenty years,

instruct the jury that they may presume a settlement of the account, and the

balance paid. (Id. 190.)

Sutherland, J., in Jackson, ex dem. Sackett, v. Sackett, (7 Wend. 99.) intimates

that six years might be sufficient in cases of simple contracts. But no case has yet

gone so far ; and such a rule would evade another wliich requires the statute of

limitations always to be pleaded in such cases.

In this and the Uke cases, the presumption may be met and repelled by the like

circumstances which are applicable to the Uke presumptions in respect to a bond.

(Daggett V. Tallman, 8 Conn. Rep. 168. Jackson, ex dem. Sackett, v. Sackett, 7

Wend. 94.) Note. All this doctrine of presumptive bar, in respect to simple con-

tracts, stands rejected in England by the above case of Du Belloix v. Lord Water-

park, on the ground that actions on such contracts are covered by the statute of

limitations, ivhich must govern alone.

5. The same doctrine of presumptive payment extends to judgments ; in New
York by statute, where it is conclusive, except on part payment, or a written

acknowledgment, (2 R. S. 301. §§ 46. 47 ;) in other places, (and before statute in
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New York,) by the common law, under which the presumption is qualified and
flexible, as in cases of bonds. (Curties v. Fitzpatrick, 2 Peak. N. P. Cas. 92.

Flower v. Lord Bolingbroke, 1 Str. 639. Willaume v. Gorges, 1 Campb. 217,

Boardman v. De Forest, 5 Conn. Rep. 1. Kennedy v. Denoon's Ex'rs, 2 Const.

Rep. 617. Cohen's Adm'r v. Thomson's Ex'rs, 2 Rep. Const. Ct. 146. Payne v.

Dudley, 1 Wash. Rep. 196. Herndon's Ex'rs v. Bartlett's Ex'r, 7 Monroe, 449,

450.) In Blackett v. Wall, (3 Mann. & Ryl. 119, note, before Wood, baron, in the

court of pleas at Durham.) the defendant's poverty was allowed to repel the pre-

sumption of payment arising from the lapse of forty-eight years.

6. Warrants of attorney to confess judgment are also gone, by presumption after

twenty years, (Hulke v. Pickering, 2 Barnw. & Cress. 555,) and in one case said

eighteen years, unless a demand of the debt, and an acknowledgment, be shown.

(Clark's Ex'rs v. Hopkins, 7 John. Rep. 556.)

7. The same presumption applies to decrees in equity. (2 R. S. supra. Comber's

Case, 1 P. Wms. 766.) So of statutes-merchant, statutes- staple, and recognizances.

(Lady Hatton v. Jay, 1 Ch. Rep. 117. Dennis v. Nourse, id. 106. Popham v.

Desmond, id. 135. Burgh v. Wolf, Toth. 258. Smith v. Rosewell, id. 277. Abdy
V. Loveday, Rep. T. Finch, 250.) Though the time is not fixed by these cases, it

is presumed, from analogy, that twenty years would create the presumptive bar.

(Matthews on Presumptive Ev. 360. And see Middleton v. Shelly, 1 Lev. 198.

Corey v. Corey, Rep. T. Finch, 331. The ground on which the presumption may
be repelled, is of course the same as that in respect to judgments ; receipt of interest,

acknowledgment of the debt, prevention of execution by prior incumbrances, and

(probably) the creditor's absence from the state.

8. So of annuities. Lying dormant for twenty years, they are presumed, not

only in respect to ancient annual dues, but in whole, to have been extinguished

by release, or otherwise. These being real estate, (incorporeal hereditaments,)

the bar arises, by analogy, from the statute limiting an entry on lands. (Small-

man V. Hamilton, 2 Atkyn's Chancery Reports, 71. Higgins v. Crawford, 2 Ves.

jun., 571, contra. And see Southcot v. Southcot, 1 Ch. Rep. 108. Bales v.

Proctor, 1 Ch. Rep. 144. See also, Bonnigton v. Walthall, 2 Ch. Rep. 219;)

though there is a case, (Christopher, Duke of Albemarle, v. EHzabeth, Viscountess

Purbeck, Rep. T. Finch, 252,) where the presumption was denied of an annuity

fixed on land by way of rent charge, of which no demand had been made for 30 years.

The deficiency of time short of 20 years may be made up, it seems, by auxiliary cir-

cumstances as in other cases. (See Aston v. Aston, 1 Ves. sen. 264, 267. Cupit v.

Jackson, M'Clel. 495. Bigg v. Roberts, 3 Carr. & Payne, 43.) Whenever the right

to the annuity itself is not defeated, all arrears are recoverable without the limitation

of 6 years, which prevails in certain cases of account for rents and profits of land, (as

in Reade v. Reade, 5 Ves. 744, and see also 6 Ves. 215, opinion of M. R.) That

the account extends to the whole was held expressly in the Exch. Ch. (Cupit v.

Jackson, M'Clel. 495. And see Aston v. Aston, 1 Ves. sen. 264, 267, and Wynn v.

Williams, 5 Ves. 130.) In the last case it is said the 6 years limitation has no appli-

cation to an annuity. (And see 2 Ves. jun. 571, 572, per Ld. Ch. Loughborough.)

It seems to stand on the same footing with our rent reserved by indenture. (See

Bailey v. Jackson, 16 John. Rep. 210.) And as to the body of the annuity, the pre-

sumption is liable ^o be met by acknowledgment, &c, as in case of a bond. (Wynn

Vol. I. 65
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V. Williams, 5 Ves. 130, 134.) Relationship, large expectations from the grantor,

who was an old man peremptory with his relatives and very attentive to his pecuniary

concerns, were allowed as circumstances against the presumption of a release, in

Bigg V. Roberts, (3 Carr. & Payne, 43.) And no presumption was allowed againstS

a supernumerary officer suing for his half pay. (Commonwealth v. Lilly's adm'r,

1 Leigh, 5-25.)

9. An annuity to a wife for pin-money is presumed to have been paid or received

in consideration of maintenance, during every year she resides with her hnsband.

(1 Ves. sen. 267. Offley v. Offley, Prec. in Ch. 26. Thomas v. Bennett, 2 P. Wms.
341. Ridout v. Lewis, 1 Atk. 269 ) And so of the income of any fund settled to

her separate use, where she suffers her husband to receive and appropriate it. (Powell

V. Hankey, 2 P. Wms. 82, and note by Cox, id. 84.) Otherwise if they have lived

separate without any distinct and particular allowance to her. (1 Yes. sen. 267.)

And so if she be insane ; for she is then incapable of waiving her right. (See Brody

V. Barry, 2 Ves. & Bea. 36, 39.) Thus it will be seen that the cases of pin-money

and the income of a fund, do not go on length of time, but on other circumstances.

(See 1 Ves. sen. 267.)

10. The presumptive bar, or rather extinguishment by unexplained delay, also ap-

plies to portions charged on real property, though no precise lime has yet been

fixed by the cases. (Standish v. Radley, 2 Atk. 177.) This may be repelled by ad-

mission express or implied of its being due, as in case of a bond or annuity, &c. ;

(Barrington v. O'Brien, 1 Ball & Beat. 173.) and, it is presumed other circumstances

applicable to like cases. It is dedueible from Earl of Pomfret v. Lord Windsor, (2

Ves. sen. 472,) that the portioner's ignorance of his right, or fraud in those in-

terested to prevent its assertion, will also rebut the presumption. It seems to be

rather conceded in Barrington v. O'Brien, 1 Ball & Beat. 178, 9, that the 20 years

would, in general, bar.

11. As to the presumptive bar of a legacy or distributive share, to which the gen-

eral statute of limitations in many places does not apply, (see Thomas v. White, 3

Litt. 182; Joe v. Hart's ex'rs, 2 J. J. Marsh. 349 ;) no certain time could in the na-

ture of things be adopted. (See Hercy v. Dinwoody, 4 Bro. C. C. 257. Gist v.

Cattell's heirs and representatives, 2 Desauss. Eq. Rep. 53.) Forty years, with

other circumstances, were allowed as a bar
; (Jones v. Tubberville, 2 Ves. jun. 11,)

and it is said that 35 years lapse of time alone will be sufficient. (Pickering v. Stam-

ford, 2 Ves. jun. 272. But see Tate v. Greenlee's adm'rs, 2 Hawks, 486.; And
where the claimant received an order from the legatee on the executor for the amount

of the legacy, he was held barred by the statute. (Myers v. Skrine, 1 Harp. Ch.

Rep. 179.) This being the case of a trust in the personal representative, (per Kent,

C. in Decouche v. Savitier, 3 John. Ch. Rep. 206, Thomas v. White, 3 Litt. 177,

181, 2,) which he may be longer or shorter in winding up ; and legacies and distribu-

tive shares themselves being of such different characters, and their payment depend-

ing on so many contingencies, the claimants, too, often being femes covert or infants,

It is obvious that, in general, no definite period could be adopted. (Clifton v, Haig's

ex'rs, 4 Desauss. Eq. Rep. 330, 341. Myers v. Skrine, 1 Harp. Ch. Rep. 179.)

The cases accordingly allow more or less time ; and exhibit the exercise of a discre-

tion quite arbitrary. (Cusse v. Ash, Rep. Temp. Finch, 316. Lewis v. Ld. Teyn-
ham, cited 2 Ves. jun. 13. Jones v. Tubberville, 2 Ves. jun. 11. 4 Bro. C. C. 125,
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S. C. Per Lord Alvanley, 2 Ves. jun. 280. Higgins v. Crawford, 2 Ves. jun. 571.

Prince v. Heyliri, 1 Atk. 493. Stackhouse v. Barnston, 10 Ves. 466 7. Pickerino-

V. Stamford, 2 Ves. jun. 272. Coster v. Murray, 5 John. Ch. Rep. 522. Fotherby
V. Hariridge, 2 Vern. 21. Arden v. Arden, 1 John. Ch. Rep. 313, 316. Winstan-
ley V. Savage, 2 M'Cord's Ch. Rep. 435, 437. M'CuIlough v. Montgomery, 7 Serf.

& Rawle, 17. Wisner v. Ogden, 4 Wash. C. C. Rep. 631. Todd v. More's adm'r,

1 Leigh, 457. Heald v. Heald, 5 Greenl. 387. Tate v. Greenlee's adm'rs, 2

Hawks, 486. Falls v. Torrance, 2 Hawks, 490. Myers v. Skrine, 1 Harp. Ch.

Rep. 179. Joe v. Hart's e.x'rs, 2 J. J. Marsh. 349.) The presumptive payment of

legacies and distributive shares rests on the same ground. (Wisner v. Barnet, 4

Wash. C. C. Rep. 631.) In general, legacies become due at 12 months after the tes-

tator's death ; (Marsh v. Hague, 1 Edw. Ch. Rep. 187, 8, and the cases there cited ;)

and as to these, one would suppose that, in general, 20 years would be sufficient, as in

case of debts founded on specially. (And see Wood v. Briant, 2 Atk, 521. Mack-
dowell V. Halfpenny, 2 Vern. 484. Ellison v. MofFatt, 1 John. Ch. Rep. 46. Ray-

ner v. Pearsall, 3 John. Ch. Rep. 578.) Delay in winding up the estate, &c. may
be nrged to repel the presumption. (Ward v. Reeder, 2 Har. & M'Hen. 145, 154.

And see 2 Ves. jun. 14.)

, The same doctrine prevails as to a proceeding in the probate court, under the

statute of Maine, to discover the goods embezzled by an executor or administrator.

(O'Dee V. McCrale, 7 Greenl. 467.)

In countries where a remedy at law is given for a legar-y, or distributive share,

by action in a court of law, and a limitation to the action fixed, as is the case

in New York, the limitation must be adopted in chancery. (Wisner v. Barnet,

4 Wash. C. C. Rep. 639, 640. Kane v. Bloodgood, 7 John. Ch. Rep. 90. Souzer

V. De Meyer, 2 Paige, 574.) See 1 R. L. by Woodw. & Van Ness, 314, 315,

§ 19, 20, which gave debt, detinue or account for a personal legacy, or distributive

share, and id. 106, § 5, which limits these actions to 6 years. On these statutes

the cases last above cited proceeded ; but they do not extend to legacies charged

on land, so as to give an action against the terre-tenant. (Peletreau v. Rath-

bone, 18 John. Rep. 428. Souzer v. Meyer, 2 Paige, 574.) And to the lat-

ter, it seems, therefore the 6 years limitation would not apply. (Souzer v. Meyer,

2 Paige, 574, 577.) See the present statute, (2 R. S. 114, ^ 9. giving actions fur le-

gacies, &c. and id. 296, for limitations at law, and 301, for limitations in equity. And

see infra.

Such statutes, however, being out of the question, in general, courts look to the doc-

trines of the presumpiive bar. (Wisner v. Barnet, 4 Wash. C. C. Rep. 639, 640.)

An implied admission by simply pleading or setting up the statute of limitations, has

been hoiden, in such case, to repel the presumption, the defendant not denying the

substantial justice of the claim. (Parker v. Ash, 1 Vern. 256. See also Anon. 2

Ffeem. 22, ca. 20, and Higgins v. Crawford, 2 Ves. jun. 571.)

12. On the other hand, an executor cannot, after great delay, and other circumstan-

ces indicating a waiver, maintain his bill against legatees, for advances made beyond

assets in his hands. (Robertson v. Archer, 5 Rand. 319.)

13. A presumptive bar somewhat similar to that which runs against, a mortgage,

noticed supra, prevails in the case of the vendor's equitable lien for the unpaid pur-

chase money of an estate which he has conveyed. The adjudged cases which are
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very old, range from about 23 to 60 years, as the time creating the bar. (Hunter v,

Davies, 2 Ch. Rep. 44. Heupert v. Benn, Rep. Temp. Finch, 344. Bidlake v. Ld.

Arundel, 1 Ch. Rep. 93.)

As to the creation of this lien and its destruction from other causes than simple lapse

of lime, the student may consult the proper English authorities through Sugden's Law
of Vendors, ch. 12. He will also find much on this subject in the American cases.

(Bayley V. Greenleaf, 7 Wheat. 46, 50. Carmichael v. Abraham, 1 Desauss. 114.

Brown V. Gilman, 4 Wheat. 255, 299. Frazier v. Carter, 1 M'Cord's Ch. Rep. 276.

Gilman v. Brown, 1 Mason, 212. Hatcher v. Hatcher, 1 Rand. 53. Ghiselen v.

Fergusson, 4 Har. & John. 522. Garson v. Green, 1 John. Ch. Rep. 303. Wilson

V. Graham, 5 Munf. 247. Duval v. Bibb, 4 Hen. & Munf. 113. Tayloe v. Adams,

Gilmer's Rep, 329. Stouffers v. C. , 1 Yeates, 393. Wray v. Comptroller

General, 2 Desauss. 509. Francis v. Hazelrigg's ex'rs, Hardin's Rep. 48. White

V. Casanova, 1 Har. & John. 106. Cox v. Fenwick, 3 Bibb, 103. Kenedy v. Wool-

folk, 3 Hayw. 197. Wood v. Bank of Kentucky, 5 Monroe, 195, 198. Eubank v.

Boston, 5 Monroe, 287, 292, 3. Blight's heirs v. Banks, 6 Monroe, 198, 9, 203, 4.

Meigs V. Dimock, 6 Conn. Rep. 458. Dean v. Dean, 6 Conn. Rep. 285. Mosely v.

Garrett, 1 J. J. Marsh. 212, 215, 216, Meek's heirs v. Ealy's heirs, 2 J. J. Marsh.

329, 30, Boston v. Eubank, 3 J. J. Marsh. 42. Webb v. Bowman's ex'rs, 3 J. J.

Marsh. 70, 75. Ducker v. Gray, 3 J. J. Marsh. 163, 4. Clark v. Hunt, 3 J. J.

Marsh, 553, 557, 8, 9, Stewart v, Hutton, 3 J, J, Marsh, 178, 9, Funk v. M'Keoun,

4 J. J. Marsh. 162, 169. Johnson v. Thompson, 4 J. J. Marsh. 380, 2, Roberts v,

Salisbury, 3 Gill & John, 425. Griffith v. Depew, 3 Marsh. 179. Irvine v. Camp-

bell, 6 Bin. 118, Kanfelt v. Baver, 7 Serg. & Rawle, 577. Tomkins v. Mitchell, 2

Rand, 428, Wilcox v. Colloway, 1 Wash. 38. Cole v. Scott, 2 Wash 141. Graves

V. M'Caul, 1 Call, 314, old ed., 360 new ed. Semple v. Burd, 7 Serg, & Rawle, 286.

Steel V, Adams, 1 Greenl, 1. Stafford v. A^an Rensselaer, 9 Cowen's Rep. 316.

Dixon V. Swiggett, 1 Har. & John, 252, Brockett v, Foscue, Ruffin, 54, 1 Hawks,

64, S, C, Wilkinson v. Scott, 17 Mass. Rep. 249. Shephard v. Little, 14 John.

Rep. 210. Bowen v. Bell, 20 John. Rep. 338. Hamilton v, M'Guin, 3 Serg, &
Rawle, 355, Jordan v. Cooper, 3 Serg, & Rawle, 564, Weigley's adm'rs v. Weir,

7 Serg. &, Rawle, 309, Thalhimer v, Brinckerhoff, 6 Cowen's Rep, 102, Jackson,

ex dem. Rounds, v, M'Chesney, 7 Cowen's Rep, 360, Higdon v, Thomas, 1 Har. &
Gill, 139.) Mr. Sugden has faithfully collected the English cases ; and we have

here added the most, if not all of the American cases ; not only those directly bearing

on the doctrine of this equitable lien for purchase money ; but also those which, it is

conceived, have a more remote application. They relate to the questions when the

lien shall be holden to remain or be waived, as between the original parties, in respect

to purchasers from the vendee, or subsequent encumbrancers, what shall operate as

evidence that the purchase money is paid, or affect the purchaser from the vendee,

or subsequent encumbrancers, with notice of non-payment, &c. (See 4 Kent's Comm.
2 ed. 151 to 154.)

14, The assent to a legacy, by an executor, may be inferred from circumstances,

among which, it seems, taking possession by the legatee of a specific legacy, and en-

joying with the executor's assent for a long lime, is an important circumstance. (Math,

on Pr. Ev. 267.)

15. It is proper to observe, as to annuities, portions and legacies, as well as liens
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for purchase money, that the cases are by no means definite in bringing down the bar
to 20 years. They are generally of a longer time. Yet they bear such a striking
analogy to other claims which are barred by an unexplained delay for that period that
this would, in the more modern and enlightened view of the question, probably be hol-

den sufficient.

16. Direct, technical and continuing trusts, and especially such as are created by
the act of the parties, such trusts not being cognizable at law, but only in a court of
equity, are not affected by the statute of limitations, as between trustee and cestui que
trust. (Harrison v. Lucas, 1 Ch. Rep. 67. Beckford v. Wade, 17 Ves. 87, 99, 100.

Cholmondeley v. Clinton, 2 Meriv. 172, 337. Kane v. Bloodgood, 7 John. Ch. Rep.

90, HI. Hovenden v. Ld. Annesly, 2 Sch. & Lefr. 633. Ld. Kingsland v. Ld.

Tirconnel, 1 Vin. Abr. 186, pi. 10. Thomas v. White, 3 Litt. 181, 2. Farnham v.

Brooks, 9 Pick. 212. Falls v. Torrance, 4 Hawks, 412. Harrison v. Harrison, 1

Call, 419, 428, per Pendleton, president. Redwood v. Riddick, 4 Munf. 222. Spots-

wood, V. Dandridge, 4 Hen. & Munf. 139, 145. Prevost, v. Gratz, 6 Wheat. 481,

497. Thomas v. White, 3 Litt. 177, 181, 182. Townshend v. Townshend, 1 Bro,

C. C. 554. Llewellyn v. Maokworth, Barnardist. Ch. Rep. 445. Howard's adm'rs

V. Aiken, 3 M'Cord, 467. Hemenway v. Gates, 5 Pick. 321. Pipher v. Lodge, 4

Serg. & Rawie, 310, 315. Walker v. Walker, 16 Serg. & Rawle, 379, 384. Wal-

lace V. Duffield, 2 Serg. & Rawle, 521, 527, 528, 9. Jones v. Person, 2 Hawks,

269. Thompson v. Blair, 3 Murph. 583. Wisner v. Ogden, 4 Wash. C. C. Rep,

631. Van Rhyn v. Vincent, 1 M'Cord's Ch. Rep. 313. Arran v. Ld. Tyrawley,

Cor. Ld. Manners, and cited by him in Medlicot v. O'Donell, 1 Ball & Beat. 170.

Gist V. Cattell's heirs and representatives, 2 Uesauss. Eq. Rep. 53.) So as against

a purchaser of the trustee with notice. (Rankin v. Bradford, 1 Leigh, 163. Per

Hutchinson, chancellor, in Payne v. Hathaway, 3 Verm. Rep, 232.)

An instance of this rule will be found in a bill filed by a cestui que trust to obtain an

account of the rents and profits of land in the hands of his trustees
;
(Lawley v. Lawley,

10 Mod. 32 ;) a bill to charge a wife's land conveyed in trust to her separate use, with

her debts ;) (Norton v. Turville, 2 P. Wras. 144 ;) to compel the execution of a trust

for raising money out of real estate
; (Pomfret v. Windsor, 2 Ves. sen. 472 ;) to

compel the re-surrender of a copy-hold originally surrendered by the intended husband

to the use of his intended wife, the marriage having never taken effect
;
(Hammond v.

Hicks, 1 Verm. 432 ;) to enforce a claim to slaves purchased by an executrix with

money belonging to the testator's estate; (Redwood v. Riddick, 4 Munf, 222;) in an

action of detinue by the bailor against the bailee, (Darden v. Allen, 1 Dev. 466, 9 ;)

in a bill filed to enforce a trust for the sale of land; (Jones' ex'rs v. Person, 2 Hawks,

269 ;) or to re-imburse to a trustee his equitable expenditures in regard to property

holden by him under a direct trust. (Overstreet v. Bate, 1 J. J. Marsh. 367, 370.)

Land is conveyed to A. in trust for a church ; A. cannot, by possession, acquire a title

as against the church. (Howard's adm'rs v. Aiken, 3 M'Cord, 467 ;) nor can the

trustee of land, devised to him in trust to apply the rents and profits to the use of B.,

acquire a title by possession as against B., (Henimenway v. Gates, 5 Pick, 321 :) nor

can an executor who purchases land, part with his own and part with the funds of the

estate, acquire title by possession
;
(Wallace v. Duffield, 2 Serg. & Rawle, 521, in

connection with German's lessee v. Gabbald, 3 Binn. 302 ; Falls v. Torrance, 4 Hawks,

412 ;) nor one who receives a deed of land in trust to sell and pay a debt ;
(Jones v.
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Person, 2 Murph. 269, 290 ;) nor (it is said) one who continues in possession of land

after he has sold and is paid for it. and before he has given a deed. Quere. But, said

that if the vendor conve3's to another who enters, the statute runs. (Pipher v. Lodge,

4 Serg. & Rawie, 310, 315,569.) A trust resulting from a payment of purchase mon-

ey, or other consideration, and a deed taken by consent in another's name, the cestui

que trust continuing in possession, is not affected by the statute of limitations. (Zane's

devisees v. Zane, 6 Munf. 406. Oehler v. Walker, 2 Har. & Gill. 323.) And so

where he once held, but had been divested of the possession. (Pugh's heirs and

ex'rs v. Bell's heirs, 1 J. J. Marsh. 398, 401.)

17. But these are all cases where the question arises between cestui que trust and

trustee. Where a stranger has usurped the character of cestui que trust of real es-

tate, and excluded the beneficial owner for twenty years, the latter is barred, in

analogy to the statute limiting a right of entry. (Mirquis of Cholmondeley v. Ld.

Clinton, 2 Jac. & Walker, 1, 145, et seq.,) where all the cases are reviewed by Sir

Thomas Piumer, M. R. ; and at p. 189, note (a), it will be seen that his views were

concurred in by the house of lords, on appeal in the same case. After a good deal

of conflict, the doctrine now appears to be finally settled by the last case, (See Har-

wood V. Oglander, 6 Ves, 199, 8 id. 106, and Cholmondeley v. Clinton, 2 iMeriv. 357,

8, 9, Benzien v. Lenoir, 1 N. Car. Law Repos. 504, 508, against the application of

the statute bar as between cestui que trust and a stranger ; and Scott v. Gallagher, 14

Serg. & Rawle, 333; Llewellyn v. Mackworth, Bernard. Ch. Rep. 445, 449; Dare

V. Beardsham, 1 Cas. Ch. 38; and Cholmondeley v. Clinton, 2 Jac. & Walk. 1, 145,

contra. See also Basket v. Pierce, 1 Vern. 226, and Townshend v. Townshend, 1

Bro. C. C. 551.)

So both mortgagee and mortgagor may be barred by a possession adverse to both.

(Harrison v. Harrison, 1 Call. 419, 428;) and the real cestui que trust was held bar-

red, in analogy to the statute, by a possession of slaves claimed to be for the use of

another, the whole being adverse to the true beneficial owner. (Spottswood v. Dan-

dridge, 4 Hen. & Munf. 139, 145. And See Wallace v. Duffield, 2 Serg. & Rawle,

521, 525.)

18. Analogous to the above is the limitation set by courts to a statute power, con-

ferred by several of the United Slates upon executors or administrators, to sell real

estate of the testator or intestate for the payment of his debts. On this power, in

Massachusetts and Connecticut, these statutes impose no limitation of time. But the

courts say the executors, &c must corpe within a reasonable time to make the sale
;

and they fix this to 15 years, in analogy to the statutes of the same states limiting the

exercise of a right of entry to that time, (Ricard v. Williams, 7 Wheat. 59, 113 to

120.)

19. So all trusts which are not express and direct, not cognizable in a court of equi-

ty exclusively, are affected by the statute of limitations even as between trustee and

cestui que trust. It therefore applies to the whole class of trusts arising by implica-

tion or construction; (Thompson v. Blair, 3 Murph. 583. Per Sir William Grant, M.

R. in Beckford v. Wade, 17 Ves. 97. Decouche v. Savatier, 3 John. Ch. Rep. 216.

Goodrich v. Pendleton, 3 John. Ch. Rep. 384, 388. Van Rhyn v. Vincent, 1 M'Cord's

Ch. Rep. 313. Walker v. Walker, 16 Serg. & Rawle, 379, 384. Shaver v. Radley,

4 John. Ch. Rep. 310 ; Farnam v. Brooks, 9 Pick. 212 ; Falls v. Torrance, 4 Hawks,

412. Jones' executors v. Person, 2 Hawks, 269, 290.) As on a bill by a trustee
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under a first deed, to set aside a second conveyance from the same grantor as fraud-
ulent, and have the clainants, under the last, declared and made trustees to the
plaintiff on account of the fraud. Such trust not being direct, but only lo be made
or framed or implied by the court, and the cestui que trusts under the second con-
veyance having been in adverse possession more than 20 years, the statute was held
to apply. (Townshend v. Townshend, 1 Brown's Chan. Cas. 550, 554. per Lord
Commissioner Ashurst, and see per Taylor, C J. in Jones v. Person, 2 Hawk'^
290.) So where the plaintiff claimed as cestui que trust under a deed of 1665 made
by one against the defendant, who had been 25 years in possession as cestui que trust

under a subsequent deed of 1693 made by another ; and fraud was charged. (Lie-

wellyn v. Mackworth, Barnardist. Ch. Rep. 445, 449.) So a fine and 5 years non-
claim of a trust holden in tail were held to bar the remainder. (Basket v. Pierce

1 Vern. 226 : Allen v. Sayer, 2 Vern. 368, S. P.) So where an executor sold a term
in fraud of the estate ; and the bill was to set aside the purchase, and declare the pur-

chaser a trustee on account of the fraud. (Andrew v. Wrigley, 4 I3ro. C C. 125.

Bonny v. Ridgard, cited 4 Bro. C. C. 138; and also cited, and fully stated and com-
mented upon, 17 Ves. 97, and now reported in Cox's Cas. in Ch. 145, S. P,) So of a
bill to set aside a sheriff's sale. (Bearfield v. Stevens, 1 Harp. Ch. 52, Bond v.

Brown, id. 270.) So of a bill to charge one as purchaser, from a trustee. (Thompson
v. Blair, 3 Murph. 583, 593. Rankin v. Bradford, 1 Leigh, 163, contra.) So on a

bill upon the Kentucky law of real estate to set up a junior entry of lands against a
senior entry and patent of the defendant, he having held adversely for 20 years. (El-

mendorf v, Taylor, 10 Wheat. 152 ; and see Mill's heirs v. Bodley, 4 Monroe, 249, and

Estill V. Patrick, id. 308, and other cases under this law, infra.) So as to bills in gen-

eral to set aside deeds, sales, or other acts, for actual or constructive fraud, the stat-

ute runs after the fraud is discovered by the party injured, and he is freed from the

control of the opposite party. Fraud includes an advantage taken of ignorance, mis-

take, or mental imbecility, &c. And the rule extends also, to purchasers by trustees,

agents and other persons holding relations inconsistent with an equitable right of

purchase. (Medlicolt v. O'Donel, 1 Ball & Beatty, 156, 165, 6, 7. Whalley v.

Whalley, 3 Bligh, 1. Jones v. Person, 2 Murph. 290, per Taylor, Ch. J. Hawley
V. Cramer, 4 Cowen's Rep. 717, 742. Jenison v. Hapgood, 7 Pickering, 1. Davis

V. Simpson, 5 Harr. & John. 147. Thompson v. Blair, 3 Murph. 683, 593. Banks

V. Judah, 8 Conn. Rep. 145. Gregory v. Gregory, Cooper's Ch. Rep. 201. Thomas

V. White, 3 Litt. 183. Haddix's heirs v, Davison, 3 Monroe, 41. Breckenridge v.

Churchill, 3 J. J. Marsh. 15. Grain v. Pralher, 4 J. J. Marsh. 77, 8. Mulcahy v,

•Kennedy, 1 Ridgw. Ir. P. C. 331. And see 2 id. 397, and Champion v. Rigby, 1

Russ. & Mylne, 539, 1 Tamlyn, 421, S. C.)

Where the question is upon fraud in respect to land, or upon a land trust, &c.

according to all the cases, (see especially Medlicott v. O'Donel, 1 Ball & Beat. 156 ;

Hawley v, Cramer, 4 Cowen's Rep. 717, 743 ; Bunce v. Wolcoit, 2 Conn. Rep. 27;

Ward V. Van Bokkelin, 1 Paige, 100, 1,) the limitation is the same with the statute

bar to a right of entry
; generally 20 years ; and in cases ol personal property the

same as the statute bar to an action of assumpsit, usually 6 years. (Booth v. Earl of

Warrington, 4 Bro. P. C. by Toml. 163. South Sea Company v. Wymondsell, 3 P.

Wms. 143. Kane v. Bloodgood, 7 John. Ch. Rep. 90. Hawley v. Cramer, 4

Cowen's Rep. 717, 725, 742, 3. And see Beard v. Griggs, I J. J, Marsh. 28.)
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20. Other rules make a very broad opening for the application of the statute.

Where the remedy in chancery is concurrent with that in courts of law, even though

there be a direct trust, and also where legal titles or legal demands are drawn in ques-

tion by chancery, or even where there are rights at law analogous to that cognizable

in chancery ; (see Kane v. Bloodgood, 7 John. Ch. Rep. 90, and Hovenden v. Lord

Annesley, 2 Schoales & Lefroy, 629, 630 ; Miller's heirs and devisees v. M'Intyre,

6 Pet. 61, 65, 6,) if in the two first cases, there be a statute limitation at law on the

same subject, or in the last on the analogous subjects, the same time will bar in chan-

cery ; for equity follows the law. After considerable conflict of opinion even upon

the two former points, after the statute bar had been often evaded by going into

chancery in respect to legal claims, under the notion of their being mixed with fraud

and trust, and obtaining a sanction of the evasion by the inadvertent opinions of several

chancellors, the above rules seem to be fully established. (See Bertine v. Varian, 1

Edw. Ch. Rep. 343 ; Farnam v. Brooks, 9 Pick. 212 ; Lewis v. Marshall, 5 Pet. 470,

Falls V. Torrance, 4 Hawks, 412.)

In the 26 Car. 2, money was in deposite, for which debt would have lain. But in

regard this was barred by the statute, the depositor went to chancery avowedly to

evade the statute, under the notion of direct and express trust. And the evasion was

sanctioned by the court, though the statute bar was there insisted on. (Lord HoUis'

case, 2 Ventr. 345.) This would of course have carried the statute away from the

numerous cases of bailment, had the decision been followed out. In 1792, this was

taken for law by the Virginia court of appeals, who extended it to a bill against a

sheriff for money collected upon execution, and fradulently unaccounted for. (Hunter

& Herndon's ex'rs v. Spotswood, 1 Wash. 145.) The same idea was entertained in

a court of law as to money received in trust by an agent. (Grant v. Bell, 4 Harris

& M'Hen. 419, since overruled in Green's ex'x v. Johnson, 3 Gill & John. 396, 7.)

And as late as 1821, Chancellor Kent extended the same doctrine to questions be-

tween bailor and bailee, principal and factor, principal and agent, &c. (Coster v.

Murray, 5 John. Ch. Rep. 222, corrected on appeal, 20 John. Rep. 576, S. C.) The

same doctrine was formerly held in Pennsylvania ; (Styles v. Donaldson, 2 Dall.

264;) and as late as 1826, the sup. court of that state inclined strongly that the

statute does not apply to a deposite of money, and a tortious conversion by the

depositee. (Johnston v. Humphreys, 4 Serg. & Rawle, 394.) At an early period in

England, on a bill filed by the executors of Heath, Ch. J. against his prothonotary

for an account of fees received by him to the testator's use, the application of the

statute was denied. (Heath v. Heney, 1 Cas. Ch. 20.)

The notion upon which these cases proceeded may now be considered as entirely

exploded; and the authorities in support and illustration of the opposite doctrine so

clear, that great certainty and safety now prevails in this branch of equitable jurispru-

dence. (Van Hook v. Whitlock, 3 Paige, 409. Bertine v. Varian, 1 Ed. Ch. Rep.

343. Smith v. Clay, 3 Bro. C. C. 639, note. Bond v. Hopkins, 1 Sch. & Lef. 413.

10 Ves. 466, 7. Elmendorf v. Taylor, 10 Wheat 152, 168. Thomas v. Brockenbo-

rough, 10 Wheat. 146, 149, 150 .Roosevelt v. Mark, 6 John. Ch. Rep. 266. Hinton

V, Fox, 3 Litt. 380. Breckenridge v. Churchill, 3 J. J. Marsh. 15. Hodge t,

Owings, 5 Monroe, 91, 93. Lewis v. Marshall, 5 Pet. 470. Banks v. Judah, 8 Con,

Rep. 145. And see Lorton v. Gore, 1 Dow & Clark, 190.

Thus a Llli, concurrent with the action of account, by an adult, filed for an account
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of rents and profits received while he was an infant, was holden to be barred by the
lapse of 6 years. (Lockey v. Lockey, Prec. Ch. 518. Bertine v. Varian 1 Ed. Ch.
Rep, 343. Stackhouse v. Barnston, 10 Ves. 453, and Reade v. Reade, 5 Ves 744
S. P., and see Green v. Johnston, 3 Gill & John. 389.) So of a bill for waste against
tenant for life, who has sold the timber, and so is liable in assumpsit. (Hony v. Honv
1 Sim. & Stu. 568.) So a bill by a tenant in common, for an account against his co-

tenant, (Prince v. Heylin, 1 Atk. 493,) and this too though there be a trust; and for

this reason, the last case was once doubted. (1 Atk. 493.) So on a bill filed to

recover money collected by an agent, though held in trust ; and the court said every

bailment might as well be considered a trust as this. (Sturt v. Mellish, 2 Atk. 610.)

So on a bill filed by a stockholder against the company for a dividend. (Kane v.

Bloodgood, 7 John. Ch. Rep. 90;) or to set aside a sale, voidable as havino- been

made by a majority of the corporate stockholders to themselves. (Banks v. Judah, 8

Conn. Rep. 145.) So of a set-off of a personal mortgage against a bill filed by a dis-

tributee for an account of the intestate's estate. (Watkins v. Harwood, 2 Gill &
John. 307.) So on a bill filed to charge the estate of a deceased partner with a debt.

(Fisher's ex'rs v. Tucker's representatives, 1 M'Cord's Ch. Rep. 169.) So on a bill

filed, to obtain relief against usury. (Hodge v. Owings, 5 Monroe, 91, 03. Brecken-

ridge v. Churchill, 3 J. J. Marsh. 11, 15,) or to rectify a deed for fraud or mistake as

to the quantity of land. (Haddix's heirs v, Davison, 3 Monroe, 39, 41. Po-?gue v.

Allen, 3 J. J. Marsh. 421, 2.) So of a bill against an executor, to account and pay a

debt ;
(Webster v. Webster, 10 Ves. 93 ; More v. White, 6 John. Ch. Rep. 366, 372 ;)

or for an account of tithes
;

(Collins v. Archer, 1 Russ. & Mylne, 284 ;) or by a,

legatee for an account, and to pay debts and legacies, in which case on accounting be-

fore the master the legatee was allowed to object the statute bar against the debt,

though the executor refused ; (Shewen v. Vanderhorst, 1 Russ. & Mylne, 347 ;) or

against one to whom another's goods have come, and who is bound to deliver

or account for them. (Van Rhyn v. Vincent's executors, 1 M'Cord's Chancery-

Reports, 310) A bill to enforce an oral contract to convey land, the vendee

not having had possession, was held barred in five years, the Kentucky limitation

to an action of assumpsit. (M'Millin v. :M'Millin, 7 Monroe, 560, 567 ; and

see 4 Monroe, 193.) And five years adverse possession by the purchaser of

a slave from the mortgagor, without notice, will bar the mortgagee's bill.

(Young V. Vfiseman, 7 Monroe, 271, 2.) So Avhere the bill is brought for dis-

covery only, the statute will be a bar. (Van Rhyn v. Vincent, 1 M'Cord's Ch.

Rep. 310, 313. Lansing v. Starr, 2 John. Ch. Rep. 150.) But if the action at

law were brought before the bill of discovery is filed, the plea to the bill must aver

that the statute was pleaded to the action. (M'Gregor v. The East India Co., 2

Sim. 452.) So the statute is a bar wherever an action on the case will lie for the

subject of the bill. (Roosevelt v. Mark, 6 John. Ch. Rep. 266.) So to a bill to

compel the stockholders of a dissolved corporation to pay its debts, &c., pursuant to

its statute charter ; for debt or assumpsit, is a concurrent remedy. (Van Hook v.

V^hitlock, 3 Paige, 409.) So where assumpsit will lie, (as, semb. it will,) for money

paid by one in behalf of another on a joint adventure between them. (Kingsland v.

Roberts, 2 Paige, 193, per Walworth, C. ,at 194.) So where one of two joint

owner's takes the goods, and agrees to account to the other for them. (Murray v.

Vol. L go
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Coster, 20 John. Rep. 576.) So of a bill filed by an heir, to reclaim a slave belong-

ing to his father, who entrusted the slave to another. His father's administrator

refused to sue, whereby the heir was put to his bill both against the administrator

and bailee ; but held that the statute appUed. (Thomas v. White, 3 Litt. 177, 183,

4.) So of a bill filed to recover a legacy in New York, against an executor, there

being a statute of that state giving an action, as we saw by the cases and statutes

cited supra ; in addition to wliich see Decouche v. Savetier, 3 John. Ch. Rep. 216,

217 and Coster v. Murray, 5 John. Ch. Rep. 522, where Kent, C, overlooked the

question on the statute remedy. But he questions his former decision and dicta, for

that reason in Kane v. Bloodgood, 7 John. Ch. Rep. 125 to 127. He is sustained

ia that distinction by Wisner v. Barnet, 4 Wash. C. C. Rep. 639, 640, and by Sou-

zer V. Meyer, 2 Paige, 574 ; but we must except a legacy charged on land. (Pele-

treau v. Rathbone, 18 John. Rep. 428.) Whether the legal limitation of remedies

for legacies and distributive shares applies under the statute provisions of New
Jersey, Washington, J., doubted. (Wisner v. Barnet, 4 Wash. C. C. Rep. 639 to

641.) For this doctrine in Massachusetts, see Burditt v. Grew, 8 Pick. 108 ; and in

Pennsylvania, the opinion of Huston, J., in App v. Driesbach, 2 Rawle, 301 to 303.

The statute limitation applies to a bill filed by a client against his attorney, to re-

cover money which the latter has collected for the former. (Goodrich v. Pendleton,

3 John. Ch. Rep. 384. Hawley v. Cramer, 4 Cowen's Rep. 717.) So to a bill

filed against the assignee of a mortgagee, to redeem a negro slave mortgaged to

secure money borrowed, the mortgagee having sold the slave absolutely to the de-

fendant, who purchased bona fide, and held the slave adversely for more than three

years, the North Carolina statute of limitations
;
(Bell v. Beemen, 3 Murph. Rep.

273, 277 ;) and this though equity had exclusive jurisdiction. The court adopted

the statute from analogy. Whether the statute applied to a bill by partners, inter

se, for an account, the cases seemed to leave a little doubtful, with a strong tendency,

however, to the affirmative, (Bridges v. Mitchell, Gilb. Eq. Rep. 224, 5 ; Hollings-

head's Case, 1 P. Wms. 742 ; Ray v. Bogart, 2 John. Cas. 432 ; Cover v. Hall, 3

Harr. & John. 43 ; M'Nair v. Ragland, 3 Murph. 139 ; Codman v. Rodgers, 10

Pick. 112,) till some recent decisions, which have settled the question in favor of the

bar, upon the obvious principle that the bill is concurrent with an action of account.

(Atwater v. Fowler, 1 Edw. Ch. Rep. 417. And see per Walworth, C. in Kings-

land V. Roberts, 2 Paige, 193, 4. Lansdale v. Brashear, 3 Monroe, 330, 3. Patter-

son V. Brown, 6 Monroe, 11, 12, 13.) By the two latter cases, however, the statute

does not run, till after dissolution of the partnership. These adopted the statute

from analogy. The statute applies to a bill of revivor, by the administrator of one

partner against the other ; though not if the matter proceed to a decree before the

latter bill was filed. (Hollingshead's Case, 1 P. Wms. 742.) The statute will be

allowed on a bill for partition. (Straughan v. Wright, 4 Rand. 493. Lyles v.

Lyles, Harp. Ch. Rep. 288.)

So far the cases have gone mainly upon the concurrent remedy. But as remarked

at the head of this section, the apphcation of the statute upon analogical grounds,

has long been equally familiar to courts of equity. (3 Monroe, 31.) A leading il-

lustration of this will be found in the usual bill for enforcing an equitable title to

land. If at law, the statute would have operated against an action to recover land,

it shall prevail against a bill for that purpose. Upon this principle, in Kentucky,
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twenty years adverse possession bars an equitable claim arising upon an entry of
land, (a kind of equitable contract for land,) under the Kentucky law of titles.

(Miller's Heirs and Devisees v. M'Intyre, 6 Pet. 61. Lansdale v. Brashear 3

Monroe, 331. Lewis v. Marsh, 5 Pet. 470. Shepherd's Heirs v. Young, 1 Monroe

203, 205, and Broxdale v. Speed, cited at the last page. Wilson's Heirs v. Bodley

2 Litt. Rep. 55. Floyd's Heirs v. Johnson's Heirs, id. 109. Reed v. Bullock, Litt,

Sel. Cas. 510, 512, 13, &c.) The time runs in these cases from the issuing of the

adverse grant. (Mills' Heirs v. Bodley, 4 Monroe, 249.) See other cases under

this Kentucky law, supra. The above Kentucky cases and others may be regarded

as establishing the general position that adverse possession is equally a bar to an

equitable, as of a legal claim for land. (Per Marshall, C. J., in Hunt v. Wickliffe,

2 Pet. 201, 212. Peyton v. Stith, 5 Pet. 485.) In pursuance of this principle, an

issue of devisavit vel nan will not be granted after an adverse possession of twenty

years. (Tucker v. Sanger, M'Clel. 434, 438.)

So, from analogy, bills respecting personal property are barred, though the

remedy be not concurrent at law. We have seen an instance of this in Bell v.

Beeman, supra, where the statute was apphed in favor of the purchaser from a

chattel mortgagee, against the mortgagor's bill to redeem. So an account for rents

and profits of land, claimed under an equitable title, will not be carried back more

than six years, in analogy to the action at law for mesne profits
;
(Per Lord Cam-

den, in Smith v. Clay, 3 Bro. C. C. 640, note. Reade v. Reade, 5 Ves. 749, 750.

Stackhouse v. Barnston, 10 Ves. 469 ;) and will sometimes, under special circum-

stances, be restrained to the time of fifing the bill. (Pickett v. Loggon, 14 Vesey,

215, 243, 4. Per Lord Hardwicke, in Dormer v. Fortescue, 3 Atk. 130. Pette-

ward V. Prescott, 7 Vesey, 547. Rosevelt v. Post, 1 Edw. Ch. Rep. 579, 582,

and the cases there cited.) So a bfil of revivor cannot be brought after a delay

of six years. (HolHngshead's Case, 1 P. Wms. 742. See also 2 Sch. & Lefr.

632.)

The statute limiting the time of a writ of error has been applied, on the same

principle, to the analogous proceeding by bill of review. (Smith v. Clay, Ambl. 645.

3 Bro. C. C. 639, note, S. C. Norris v. Le Neve, 3 Atk. 26, 38. Edwards v. Carroll,

2 Bro. P. C. by Toml. 98. Litton v. Litton, 4 Bro. C. C. 441. Thomas v. Brock-

enborough, 10 Wheat. 146, 149, 450. And see Sherrington v. Smith, 2 Bro. C. C.

by Toml. 62 ; Earl of Castlehaven v. Underbill, 2 Ch. Rep. 46 ;
Filton v. Earl of

Macclesfield, 1 Vern. 287, and Green's heirs v. Breckenridge's heirs, 4 Monroe,

541.) And it was declared a grave question in Barrington v. O'Brien, (1 Ball & Beat.

173.) whether a supplemental bill to enforce a decree would not be barred by an un-

explained delay of 20 years, in analogy to the Irish statute of limitation in respect to

judgments. Twenty years will bar a bill for a rehearing as well as a bill of review,

(saFd by Lord Camden, C. in Smith v. Clay, Ambl. 649.) In analogy to the limita-

lion of a writ of error, the supreme court of New York refused to set aside a judg-

ment for irregularity, after 10 years, (Soulden v. Cook, 4 Wend. 217,) and after 5

years, refused to let the plaintiff enter a vacatur of his own judgment. (Barheydt

V. Adams, 1 Wend. 101. And see Khnefelter's lessee v. Carey, 3 Gill & John. 349,

353.)

But there is no limitation of time against showing a judicial proceeding to be void
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for want of jurisdiction. It will not be valid, though acted under for 20 years.

(Holyoke v. Haskins, 9 Pick. 259, 263, 4.)

With regard to the presumptive bar in the cases above enumerated, under the last

head ; and, indeed in all cases ; it may be enlarged or avoided by the same disabili-

ties in the claimant which are admissible at law ; as infancy, coverture, insanity, im-

prisonment, absence, the person not being in esse, or the interest contingent, &c. .

(Miller's heirs and devisees V. M'Intyre, 6 Pet. 61. Lookey v. Lockey, Prec. Ch.

518. Per Lord Hardvvicke, in Dormer v. Fortescue, 3 Atk. 130. Rowland v. Best,

2 M'Cord's Ch. Rep. 317, 320. Pugh's heirs v. Bell's heirs, 1 J. J. Marsh. 403.

And see Newburgh v. Bickerstaffe, 1 Vern. 296, and yallop v. Holwortby, 1 Eq.

Cas. Abr. 7, pi. 10.)

Other answers to the presumptive bar are allowed in chancery which are not re-

ceivable at law ; at least they are allovk-able where the remedy is not concurrent

with that at law. Accordingly it is held that time does not run against fraud or con-

cealment, until a discovery of such fraud or concealment by the claimant ;
(Bertine

V. Varian, 1 Edw. Ch. Rep. 343. South Sea Comp. v. VVymondsell, 3 P. V\^ms.

143. Prevost v, Gratz, 6 Wheat. 497, 8, per Story, J. Wamburzee v. Kennedy,

4 Desauss. 480. Payne v. Hathaway, 3 Verm. Rep. 212. Crane v. Prather, 4 J. J.

Marsh. 77. Haddix's heirs v. Davison, 3 Monroe, 41. Pugh's heirs v. Bell's heirs,

1 J. J. Marsh. 398, 401. Roche v. O'Brien, 1 Ball & Beat. 330. Dunbar v. Tre-

dennick, 2 Ball & Beat. 304. Blennerhasset v. Day, 2 Ball & Beat. 129. Per

LordRedesdale in Hovenden v. Annesley, 2 Sch. & Lefr. 634. Per Lord Manners,

in Medlicott v. O'Donel, 1 Ball & Beat. 166. Per Lord King in Western v. Cart-

wright, Sel. Cas. Ch. 36. Whatton v. Toone, 5 Madd. Rep. 54, 5. Per Colcock,

J. in Botifeur's sureties v. Weyman, 1 M'Cord's Ch. Rep. 161. Jones v. Conoway,

4Yeates, 109, 111. Hamilton v. Shepherd, 3 Murph. 115. Thomas v. White, 3

Litt. 183. Pile v. Beckwith, 1 J. J. Marsh. 445. Breckenridge v. Churchill, 3 J.

J. Marsh. 15 ;) at least not till the claimant have the full means of discovery. (Far-

nam v. Brooks, 9 Pick. 212.)

Nor does time run against the remedy for a mistake until that be discovered.

(Crane v. Prather, 4 J. J. Marsh. 77. Bertine v. Varian, 1 Edw. Ch. Rep. 343.)

And accordingly removal of trust property, so as to keep the cestui que trust ignorant

of its place, was held to be an excuse for delay. (Rankin v. Bradford, 1 Leigh, 163.)

And in one case, where the party was likely otherwir.e to lose his remedy by bill of

review, by the statute of limitations, on account of a mistake of the practice in com-

mencing the suit, the chancellor allowed such mistake as an answer to the delay,

(Webbv. Pell, 1 Paige, 564.)

So it does not run against the remedy for undue influence, till this influence has

ceased. (Alden v. Gregory, 2 Eden, 280. Roche v. O'Brien, 1 Ball & Beat. 330.

Hatch v.. Hatch, 9 Vesey, 292. Per Lord Manners in Medlicott v. O'Donel,! Ball

& Beat. 166. M'Canls v. Bee, 1 M'Cord's Ch. Rep. 391.) But where the bargain

is obtained by undue advantage of pecuniary difficulty, and the injured party knows

this, the time runs from the completion of the transaction. This is on the principle

that the law cannot in policy allow distressed pecuniary circumstances to excuse

delay; for then there would sometimes be no limitation. (Hovenden v. Ld. Annes-

ley, 2 Sch. & Lef. 607, 639. Medlicott v. O'Donel, 1 Ball & Beat. 156. Western

V. Cartwright, Sel. Cas. Ch. 34. Earl of Delorame v. Browne, 3 Bro. C. C. 633.
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Hickes V. Cooke, 4 Dow. 16. See also Bicknell v. Gough, 3 Atk. 538; and Lcl.

Redcsdale's observations on that case, 2 Sch. & Lef. 635 ; Moroney v. O'Dea, 1

Ball & Beat. 609 ; likewise 2 Ball & Beat. 118, and Winchecomb v. Hall, 1 Ch.

Rep. 40.) But see M'Cants v. Bee, iM'Cord's Ch. Rep. 391.

Yet pecuniary distress is allowed to excuse delay where the transaction is the pur-

chase of a reversionary interest. This is an exception to the general rule. (See

Gowland v. De Faria, 17 Ves. 20, 25. Roche v. O'Brien, 1 Ball & Beat, 330.

Dunbar v. Tredennick, 2 Ball & Beat. 204. But see Earl of Deloraine v. Browne,

3 Bro. C. C. 633 ; Moth v. Atwood, 5 V^es. 845 ; and Oliver v. Court, 8 Price, 127,

170.) But the claimant is not here excused upon the ground that the interest has not

come into his possession ; for that is only an excuse at law, where the remedy de-

pends on a present right of possession. That ground will not prevent the filing of a

bill to avoid the sale. (See Andrew v. Wrigley, 4 Bro. C. C. 125. Also per Sir J.

Leach, V. C. 5 Madd. Rep. 55.) So where an e.xecutor wrongfully and in collusion

with the purchaser, sells a term for years, which is especifically bequeathed, even

though the interests of the legatee be reversionary, he must come to set aside the sale,

within the time. (Andrew v. Wrigliley, 4 Bro. C. C. 125, 138. Bonney v. Rid-

gard, 1 Cox's C. C. 145, 147 to 149, 2 Bro. C. C. 130, S. C. Elliot v. Merryman,

Barnardist. Ch. Rep. 78.)

Where the bill was filed by the remainderman for waste, being in nature of an as-

sumpsit, (as for the waste of timber cut, for which assumpsit would lie) an acknow-

ledgment (as an accounting with the remainderman within 6 years for waste) was
held to take the case out of the statute, the same as if the action had been for timber

sold, at law. (Hony v, Hony, 1 Sim. & Stu. 568.)

Whatever the ground of avoidance be, whether infancy, fraud, concealment or mis-

take, the party complainant must state it distinctly in his bill. It is not enout^h to

state in a general way, that he was not in a situation to call the defendant to an ac-

count, &c. (Miller's heirs and devisees v. M'Tntyre, 6 Pet. 61. Bertine v. Varian

1 Edw. Ch. Rep. 343.)

The suit shall not be deemed commenced so as to avoid the running of time as to

any one of the defendants, till subpoena served. (Miller's heirs and devisees v. M'ln-

tyre, 6 Pet. 61.) But a suit commenced by one creditor for himself and others, pre-

vents the running of the statute as to all. (Sterndale v. Hankinson, I Sim. 393.)

21. We have seen (supra) within what time a cestui que trust, &c. must come to

set aside a purchase made by his trustee. It is proper to note, briefly, the cases in

which chancery will set aside such purchases. It acts with a view lo prevent a breach

of confidence ; and cut off all temptation to abuse by any person who is engaged or

entrusted with the sale of property for another, either by the party or the law. The
trustee is supposed to have acquired in the course of his agency a peculiar knowledge

of the property, by concealing which from purchasers, he may, if allowed, make ad-

vantage to himself. His duty being to get the highest price by a disclosure of all

circumstances which shall tend to obtain such price in the market, chancery has

therefore cut off all power in himself to buy, either in his own name or in that of

any other : and, without enquiring into the fact of actual abuse, will, on the owner

coming in reasonable time, set aside the sale. (8 Ves. 348, 9. Mealor v. Kimble,

2 Murph. 272.)

- TMs rule extends to all trustees holding the legal estate, who are made such trus-
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tees by the act of the party for the purpose of selling the trust property, whether

the trust were created by deed, assignment, will or otherwise. (Whelpdale v.

Cookson, 1 Ves. sen. 9, more fully reported 5 Vesey, 682. Whichcote v. Lawrence,

3 Ves. 740. Campbell v. Walker, 5 Ves. 678, 13 Ves. 600, S. C. Lyster v. Lys-

ter, 6 Ves. 631, Davoue v. Fanning, 2 John. Ch. Rep. 252. Holt v. Holt, 1 Cas.

Ch. 190. Keech v. Sanford, 2 Eq. Cas. Abr. 741. Ex parte Grace, 1 B. & P. 376,

Fox V. Macreth, 2 Bro. C. C. 400, and cited 6 Ves. 627, and 9 id. 246. Per Lord

Hardwicke, in Ayliffe v. Murray, 2 Atk. 59. Ex parte Reynolds, 5 Ves. 707.

Randall v. Erington, 10 Ves. 423. Morse v. Royal, 12 Ves. 355. Lowther v. Low-

ther, 13 Ves. 95. Munroe v. Allaire, 2 Cain. Cas. Err. 183. Green v. Winter, 1

John. Ch. Rep. 26. Hawley v. Mancius, 7 John. Ch. Rep. 174. Holdridge v. Gil-

lespie, 2 John. Ch. Rep. 30. Mathews v. Dragaud, 3 Desauss. Eq. Rep. 25. Per

Woodworth J. and Colden senator, in Gallatian v. Cunningham, 8 Cowen's Rep.

361, 372, 377. Bergen v. Bennet, 1 Cain. Cas. Err. 1, 19, 20, per Kent, J. Farnam

V. Brooks, 9 Pick. 212. De Caters v. Le Ray De Chaumont, 3 Paige, 178.) So it

extends to his factor or attorney employed to sell, or deal in the articles sold. (Jack-

son, ex dem. M'Carty v. Van Dalfsen, 5 John. Rep. 43. Hall v. Hallet, 1 Cox's Ch.

Cas. 140. Hawley v. Cramer, 4 Cowen's Rep. 717, 736. Napoleon's Civil Code,

art. 1506. • Per Woodworth, J. in Gallatian v. Cunningham, 8 Cowen's Rep. 361,

373.) So sometimes to the relation of attorney and client in respect to other busi-

ness. (Per Lord Eldon, in Morse v. Royal, 12 Ves. 371. Wells v. Middleton,

Walmsley v. Booth, and Sanderson v. Closse, cited by Lord Eldon in Morse v.

Royal, 12 Ves. 372, and the first again cited and approved in Ormond v. Hutchin-

son, 13 Ves. 51. Harris V. Tremenheere, 15 Ves. 34. Wendell v. Van Rensselaer,

1 John. Ch. Rep. 344. Kenney v. Brown, 3 Ridgw. P. C. (Ireland) 462, 523. So

to attorneys, advocates and judges, as to any matter in htigation by or before them
;

(3 Ridgw. Ir. P. C. 501, 522 ; Miles v. Ervin, 1 M'Cord's Ch. Rep. 524 ;) to solici-

tor and client; (Champion v. Rigby, 1 Russ. & Mylne, 539, 1 Tamlyn, 421, S. C. ;)

to agents employed to sell or buy the thing in dispute
;
(Ex parte Lacey, 6 Ves. 625.

Parldst V. Alexander, 1 John. Ch. Rep. 394. Per Woodworth, J. in Gallatian v.

Cunningham, 8 Cowen's Rep. 361, 373. Ormond v. Hutchinson, 13 Ves. 47. Beau-

mont V. Boultbee, 5 Ves. 485, 7 Ves. 599, S. C. Per Lord Manners, in Medlicott

V. O'Donel, 1 Ball & Beat. 164. Farman v. Brooks, 9 Pick. 212.) So to survey-

ors
;
(Oliver v. Court, 8 Price, 127 ;) to stewards

;
(Lord Lesley v. Rodes, 2 Sim.

&c Stu. 41, 49, 50. Farnam v. Brooks, 9 Pick. 212 ;) to auctioneers
;
(Per Wood-

worth, J. in Gallatian v. Cunningham, 8 Cowen's Rep. 361, 373 ;) to the attorneys,

agents, surveyors and auctioneers of trustees, (Oliver v. Court, 8 Price, 127
;
per

Woodworth, J. and Colden, senator, in Gallatian v. Cunningham, 8 Cowen's Rep.

361, 373, 377.) So to all trustees appointed by law ; as the commissioners and assig-

nees of a bankrupt; (Ex parte Tanner, Atwood and Owen v. Toulkes, 6 Ves. 63, n.

(b.) Ex parte Lacey, 6 Ves. 625. Ex parte Hughs & Lyon, 6 V6s. 617. Ex
parte James, 8 Ves. 337. Ex parte Bennett, 10 Ves. 385. Per Woodworth, J. in

Gallatian v. Cunningham, 8 Cowen's Rep. 161 ;) a trustee appointed by chancery

to make sale. (Richardson v. Jones, 3 Gill & John. 163. De Caters v. Le Ray
De Chaumont, 3 Paige, 178.) So to executors and administrators

; (8 Ves. 346.

6 Ves. 628. Lessee of Moody v. Van Dyke, 4 Binn. 43. Dodson v. Simpson, 2

Rand. 294. Graff v. Castleman, 5 Rand. 195. Van Home v. Fonda, 5 John.
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Ch. Rep. 388. Everston v. Tappen, 5 John. Ch. Rep. 497. Fellows v. Fel-
lows, 4 Cowen's Rep. 682. Gordon v. Finlay, 3 Hawks, 239. Lovell v, BrigD-ff

2 N. H. Rep. 218. Scott v. Burch's adm'r, 6 Harr. & John. 67. Jenison v
Hapgood, 7 Pick. 1.) One of twojoint devisees, tenants in common hoth holdino-

under an imperfect title, buys in the true title. This enures to the benefit of
both. (Van Home v. Fonda, 5 John. Ch. Rep. 388.) So the rule extends to

the agents, solicitors, and other assistants of executors and administrators. (Cur-
rier V. Green, 2 N. H. Rep. 225. Oliver v. Court, 8 Price 127, 164. Ex parte

James, 8 Ves. 337. Owen v. Foulkes, 6 Ves. 630, note (b.) Ex parte Huo-hes

6 Ves. 617. Ex parte Bennett, 10 Ves. 385. York Buildings Co. v. Macken-
zie, 8 Bro. P. C. by Toml. app. 42, 67. Whitcomb v. Minchin, 5 Madd. Rep.
91. Per Woodworth, J. in Gallatian v. Cunningham, 8 Cowen's Rep. 361 373.)

So to creditors of a bankrupt. (8 Ves. 350. Ex parte, Hughes, 6 Ves. 617.)

So to sheriffs and other officers as to property sold by them on execution; (Lessee
of Lazarus v. Bryson, 3 Binn. 54 ; 2 Rev. Stat. N. Y. 370, § 41 ;) to a common
agent of the court in Scotland, answering to our solicitor; (York Buildings Co. v,

Mackenzie, 8 Bro. P. C. by Toml. app. 42.) Whether an attorney for the plain-

tiff, in an execution can purchase under it for his own benefit. Q,uere. (Howel v.

Baker, 4 John. Ch. Rep. 118.) General guardians of minors are within the rule

the same as other trustees
;
(Napoleon's Civil Code, art. 1596. And see Ferriss v.

Bush, 1 Edw\ Ch. Rep. 572.) So guardians ad litem. (Per Woodworth, J. and
Golden, senator, in Gallatian v. Cunningham, 8 Cowen's Rep. 361, 372, 3, 7. Per
Lord Eldon, in Morse v. Royal, 12 Ves. 371.)

Courts have occasionally gone far in presuming frauds from other relations of a
miscellaneous character. They have set aside a conveyance from an aged father to

his children, in consideration that they should support him ; but who abandoned

liim. (Whelan v. Whelan, 3 Cowen's Rep 537, and ^ad. M'Diarmid v. M'Diar-

mid, 3 Bligh, N. S. 374.) So to his son's widow, that she should live with and

aid him; but who left him. (Jenkins v. Jenkins, 3 Monroe, 327, 329.) So of a

conveyance from an ignorant young man to his uncle (a pettifogger) upon inade-

quate consideration; (Hall v. Perkins, 3 Wend. 626;) and from an aged soli-

tary female to her collateral relations; (Gore v. Summersall, 5 Monroe, 505;)

and in another case to a methodist preacher, (as a consideration for his spiritual

services,) he having wrought her into a state of enthusiasm. (Norton v. Relly, 2

Eden, 286.)

The rule is held not to extend to public officers or trustees holding stock for gene-

ral distribution or sale on certain terms, with a view to create a moneyed corpora-

tion. In suck a case they may distribute to themselves, among others, in their dis-

cretion, unless restrained by statute. (Haight v. Day, 1 John. Ch. Rep. 18.

Walker V. Devereux, 4 Paige. 229.)

So in private dealings, a pledgee for a debt, vvilh power to sell on default of pay-

ment, may himself become the purchaser. (Hendricks v. Robinson, 2 John. Ch. Rep.

283, 310, 311.) So mortgagees may purchase the equity of redemption from the

mortgagor, (per Lord Redesdale in Hickes v. Cooke, 4 Dow's P. C. 28,) or, it seems,

under a power of sale granted by the mortgage to himself; (Bergen v. Bennett, 1

Cain. Cas. Err. 1, 19, 20;) a right since expressly conferred by statute in New

York, (2 R. S. 546, & 7.) So a creditor pledgee may purchase the subject of pledge
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from the pleJg-or
;
(Chambers v. Waters, 3 Sim. 42 ;) and a creditor may purchase

%n execution. (Stratford v. Twynam, Jac. 418.)

There is also another large exception to the rule. There is no doubt that the trus-

tee, agent, &c. may, in ail cases, openly and in his own name, purchase from his ces- .

tui que trust or principal, &c. provided it appear that he has made full and fair dis-

closures of his knowledge, and takes no improper advantage. (Randall v. Errington,

10 Ves. 422. 1 Wils. C. C. 1. Ld. Lesley v. Rhoades, 2 Sim. & Stu Rep. 49, 50.

Bolten V. Gardner, 3 Paige, 273. Lovell v. Briggs, 2 N. H. Rep. 218.) The rule

is not that the trustee cannot buy from his cestui que trust ; but that he shall not buy

from himself. (Per Ld. Eldon, in Ex parte Lacey, 6 Ves. 625, in Downes v. Graze-

brook, 3 Meriv. 208, and in Cane v. Ld. Allen, 2 Dow's P. C. 289, 294. Farnam v.

Brooks, 9 Pick. 225. Davidson v. Gardner, Sugd. Law of Vend. 425, 6. Parkes v.

White, 11 Ves 209, 225. Clancy's Rights of Husband & Wife, 355, 6. Roper's

Law of Husb. & Wife, 262. Per Kent, Ch. in Davoue v. Fanning, 2 John. Ch.

Rep. 266, 267, citing and commenting on Munroe v. Allaire, 2 Cain. Cas. Err. 183,

193. Hendricks v. Robinson, 2 John. Ch. Rep. 311, per Kent, Ch. M'Cants v.

Bee, 1 M'Cord's Ch. Rep. 389.) It will also be seen by several of these authorities,

that the trustee or agent, against whom jealousy arises, must in general be one having

power to sell or deal in the subject matter of what is conilded to him. If he be con-

stituted for other purposes, he does not come within the prohibition.

As to all this class of purchases and contracts by trustees, &c. valid at law, but

liable to be opened in equity, terms are always imposed so as to save the advances

of the trustee, &c. and, there is no doubt that fairness originally, accompanied with

other circumstances (and an unexplained delay is a very important one) will lead

the court to withhold its interference, though the lapse of time be short of 20

years; and in some cases much short of that time. On this head, of course, no

time can be fixed. The judicial dicta are very general, that the party must come

within a reasonable time, but vary greatly as to the precise period ; opening a space

for a wide discretion. (5 Ves. 280. 1 Jac. & Walk. 59. 2 Sch. & Lef. 672.

Gregory v. Gregory, Coop. Ch. Cas. 201. Whatton v. Toone, 5 Mad. Rep. 54.

Norris v. Le Neve, 3 Atk. 26, 38. Price v. Byrn, cited 5 Ves. 681. Morse v.

Royal, 12 Ves. 355. Western v. Cartwright, Sel. Ch. Cas. 34. Medlicott v. O'Donel,

1 Ball & Beat. 156. Chalmer v. Bradley, 1 Jac. & Walk. 51. Oliver v. Court, 8

Price, 127, 167, 8. Prevost v. Gratz, 6 Wheat. 481. Hall v. Noyes, cited 3 Ves.

748. Bergen v. Bennett, 1 Cain. Cas. Err. 1. Butler v. Haskell, 4 Dessaus. Eq.

Rep. 651.)

Various circumstances also ; viz. the existence of any of the legal incapacities, in-

fancy, coverture, &c. and ignorance, as that the trustee, &c. was the real purchaser,

the fact that the cestui que trusts were a numerous body of men, as creditors, or a re-

ligious sect, and the like are adducible to repel the presumption, or extend the time

beyond the statute period of limitation. (Bunce v. Wolcott, 2 Conn. Rep. 27. Chal-

mer V. Bradley, 1 Jac. & Walk. 51, 62, per Sir T. Plumer, M. R. Morse v. Royal,

12 Ves. 355, 374, et seq. Randall v. Errington, 10 Ves. 423. Whatton v. Toone,

5 Mad. Rep. 54. Whichcote v. Lawrence, 3 Ves. 470, 752. Anon. Case in

Exch. cited by Richards, arg. 6 Ves. 632. York Buildings Comp. v. Mackenzie, 8

Bro. P. C. by Toml. 42. Attorney General v. Ld. Dudley, Coop. C. C. 146.

Hughes V. Wynne, 1 Turn. & Russ. 307. Purcell v. M'Namara, 14 Ves. 91. Pick-
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ett V. Loggon, 14 Ves. 214. Hatch v. Hatch, 9 Ves. 292. Murray v. Palmer, 2

Sch. & Lef. 474, Hardwick v. Myrid, 1 Anstr. 109. Kidney v. Coussmaker, 13

Ves. 136.)

We have also noticed the effect of delay in respect to purchasing the expectant

interests of reversioners. The contingent interest of heirs, apparent and presump-

tive, comes within the same reason. It is proper to say that in respect to these and

the like purchases and transactions, if the party complaining comes in reasonable

time, and the bargain appears to have been disadvantageous, it will be set aside with-

out regard to the age of the complainant, on the condition of refunding the defend-

ant ; unless indeed the sale be at public auction. Then it shall stand. (Shelly v.

Nash, 3 Mad. Rep. 232, 235, 0. Gowland v. De Faria, 17 Ves. 20. Headen v.

Kosher, 1 M'Clell. & You. 89. Per Ld. Eldon, in Davis v. The Duke of Marl-

borough, 2 Swanst. 129, 147, 151, Am. ed. Marsack v. Reeves, 6 Mad. Rep.

108. Evans v. Cheshire, Belt's Supplem. to Ves. 300, 306, et seq. Bowes v.

Heape, 3 Ves. & Bea. 117.) It lies with the purchaser to show a full consideration ;

otherwise it will be presumed to have been inadequate. (Hincksman v. Smith, 3

Russ. 433.)

In these last cases, too, ignorance and fraud as well as continued distress, will

enlarge the limitation of time; (Roche v. O'Brien, 1 Ball & Beat. 330;) and so,

it is presumed of other excuses applicable in like cases. These, however, being oat

of the way, time runs from the completion of the contract, or from the time whpfl all

legitimate excuse ceases. (Medlicott v. O'Donel, 1 Ball & Beat. 156. Wb^Hey v,

Whalley, 3 Bligh, 1, 12. Per Ld. Manner's in Roche v. O'Brien, 1 Ball & Feat. 342.

Earl of Deloraine v. Browne, 3 Bro. C. C. 633.)

22. Certain other equitable and legal rights are also presumed to ha'-e been waived

by neglect for a long time ; and especially if the lapse of time be accompanied with

other acts showing an intention to waive them. Among these are rights of appropria-

tion. Persons claiming under a grantee of the crown certain r»ud lands covered with

navigable water, granted for the evident purpose of having -w^em reclaimed from the

sea, and this being a consideration of the grant, apparent rn its face, they were holden

to have waived their rights by non-user, the ground not having been appropriated by

them for a great number of years. (See Attorney General v. Richards, 2 Anstr.

603, in connection with Parmeter v. The Att. Gen., tl:e same case, on appeal, 1 Dow's

P. C. 316.)

But where the estate and manor of Ravenscroft was granted, reserving to the grantor

and his heirs " the Wych houses, salt works and brine pits, and a piece of land ad-

joining thereto, &c. and all springs, veins and mines, of brine, salt or salt rock," &c.

with liberty to open new pits ; and free ingress, &c. though the grantee had long

held the estate, and it had passed io others by grants not noticing the reservation
;

and the owner of the soil had enjoyed, and the pits been filled up, and the ground

smoothed, yet held that mere non-user or non-appropriation would not warrant the pre-

sumption of a waiver; and this from the nature of the reservation ; for the possession

was not adverse. It was consistent with the reservation ; and there had been no

resistance to the working of the mines under the reservation. Mines are often re-

served to be worked for the occasion, lying unwrought for generations. They are

often kept, and indeed acquired with the express view of being suffered to repose

until other mines are exhausted. But the M. R. admitted there were many cases

Vol. I. 67
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of a different character, where, from a non-exercise of the right, an inference of

abandonment would arise. (Seaman, v. Vawdrey, 16 Ves. 380, 391, 2.) And in

Adair v. Shaftoe, (cited 19 Ves. 156,) a similar reservation of a coal mine was

sustained, thought there was a non-user for two centuries ; and the owner oi^ the

soil had erected machinery to work it. In Ten Broeck v. Livingston, (1 John.

Ch. Rep. '357,) there was the reservation in the grant, of a right to cut timber and

grazing in the woods of the premises granted ; and the chancellor says such rights

are like a right of common, (p. 362,) and may be lost by negligence and disuse.

(And See 3 Leon. 202, case 254.) But the reservation of a mill right to flow another's

land was held not barred by a delay of 32 years to build the dam. (Butz v. Ihre,

1 Rawle, 218.)

23. Rights of pre-emption and election must be exercised within a reasonable

time, though no limitation be fixed by the instrument granting them. But this must

evidently depend on circumstances. Time and opportunity must be given to inquire

and gain competent knowledge, in order to act judiciously, and due information should

not be withheld by the party complaining of the delay. Sometimes, under a will, a

definite rule as to time in the abstract. Much must always depend on the nature of

the property, the changes it has undergone from the lapse of time, the conduct of the

one who is to make his election, as whether it be dilatory, fraudulent or prompt and

fail ; whether the subject of election, be vested or reversionary ; whether the property

niay fot have been passed to bona fide purchasers, by persons claiming adverse to the

right ol election ; and above all, whether the party entitled to elect have not taken

such steps as would be construed to determine his election. So the conduct of the

opposite partj is to be considered ; for he may go so far as to have waived the right

to compel an e^ujtion. The cases present too much circumstantial variety, and call

for too large an e.r^rcise of discretion, to warrant the laying down of general rules.

(Huckstep v. Mathevs, 1 Vern. 362. Orby v. Trigg, 9 Mod. 2. Pusey v. Desbou-

verie, 3 P. Wms. 315. Wake v. Wake, 3 Bro. C. C. 255, I Ves. jun. 335, S. C.

Whistler v. Webster, 2 V^es. jun. 367, 371. Rumbold v. Rumbold, 3 Ves. jun. 65.

Beaulieu v. Lord Cardigan, Ambl. 533, 3 Bro. P. C. by Toml. 277, S. C. on appeal,

the decision on appeal questioned in Butricke v. Broadhurst. 1 Ves. jun. 172. Ed-

wards V. Morgan, M'Clel. 541. Stratford v. Powell, 1 Ball & Beat. 1. Tucker v.

Sanger, M'Clel. 424, 439. Earl of Northumberland v. Marquia of Granby, 1 Eden,

489. Duke of Northumberland v. Lord Egremont, Ambl. 657. Ardesoif v. Bennet,

Dick. 463. Tibbits v. Tibbits, 19 Ves. 656. Per Ld. Hardwicke, in Tompkins v.

Ladbroke, 2 Ves. Sen. 593, in Pawlet v. Delaval, 2 Ves. sen. 668, and in Harvey v.

Ashley, 3 Atk. 616. Butricke v. Broadhurst, 1 Ves, jun. 171, 3 Bro. C. C. 88, S.

C. Pettiward v. Prescott, 7 Ves. 541. Cull v. Showell, Ambl. 727. Yate v.

Mosely, 5 Ves. 480. Nelson v. Carrington, 4 Munf. 332. See Watt's Ex'rs and

heirs v. Waddle, 6 Pet. 386, 393 to 396.)

These cases in point of time range from a year and a half to 50 years, taking in all

manner of circumstances.

24. As to a waiver of a right of dower by delay, see per Richardson, C. J. in Bar-

nard v. Edwards, 4 N. H. Rep. 109. Boyle v. Rowand, 3 Desauss. Eq. Rep. 555, 6,

and note ; W^arfield v. Castlemain, 5 Monroe, 518 ; and Wells v. O'Beal, 2 Gill &
John. 468.

25. An equitable right to a provision by settlement haSj in some instances, been
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lost by the laches of the party, under peculiar circumstances. (Johnson v. Johnson,

1 Jac. & Walk. 472, 479. Parker v. Phillips, 1 Ves. sen. 530.)

26. So an equitable title to an estate under a devise may be waived by delay and

strong circumstances, even short of 20 years. Delay merely, will not avail short of

the 20 years. (Pearce v. Newlyn, 3 Mad. Rep. 186. Davie v. Beardsham, 1 Cas.

Ch. 39, 3 Ch. Rep. 4, S. C. Mutloe v. Smith, 3 Anstr. 709.) So of an issue of de-

visavit vel non. (Tucker v. Sanger, M'Clel. 24.)

27. So delay is a strong circumstance in equity against granting a decree for spe-

cific performance. The salutary power of chancery to decree a specific performance

of airreements to convey land, whether the bill be filed by the vendor or vendee, is

often called into exercise ; and is so familiar, that no cases or illustrations are neces-

sary to show its genera] character. These contracts are either indefinite in terms as

to time, i. e. A. agrees to sell real estate to B. and B. agrees to pay without men-

tioning the time when these things are to be done ; or (which is more usual) a day

and sometimes a place is fixed. And it is well known that where the covenants are

concurrent or conditional, these must be adhered to with great strictness, at law, or

all remedy is gone. Time is there considered of the essence of the contract, and

if the day passes, the party failing is remediless. The law demands of him a positive,

an active performance, or doing his utmost, and a refusal by the other party, at the

day fixed, and with all the fullness and exactness of a condition precedent. And this

though the adverse party remain merely passive. Nor, if the immediate opportunity

be let slip, will any subsequent circumstances of silence, of continuing possession, or

even entire performance, restore one particle of vigor to the dead body of the original

contract. It is true that where, with the express or implied assent of the other

party, the matter contemplated by the original contract is performed, or indeed if it be

partly performed with his assent, or performed in a different manner, this may be

looked to as creating a new and distinct contract, and giving rise to a new remedy at

law ; but the original contract is gone forever. The English cases distinguishing

between dependent, concurrent and independent covenants, and between cove-

nants and conditions, are well collected and arranged in Piatt on Covenants, 70 to

170. The American cases are numorous. (Frazier v. Cushman, 12 Mass. Rep.

277. Baker v. Legrand, 1 Litt. Sel. Cas. 253. Hagedon v. Laine, 1 Marsh. 514.

Gardner v. Corson, 15 Mass. Rep. 500. Green v. Reynolds, 2 John. Rep. 207.

Cunningham v. Morrel, 10 John. Rep. 203. Green v. Gardner, 10 John. Rep.

266. Asberry v. Macklin, 3 Monroe, 9, 10. Morford v. Mastin, 6 Monroe, 612,

615. City Bank v. Smith, 3 Gill & John. 281. Gazely v. Price, 16 John. Rep.

267. Hardin v. Kretsinger, 17 John. Rep. 293. Rob v. Montgomery, 20 John.

Rep, 15. Miller v. Drake. 1 Cain. Rep. 45. West v. Emmons, 5 John. Rep.

179, 180, 181, per Van Ness, J. Porter v. Rose, 12 John. Rep. 209, 212. Jud-

son V. Wass, 11 John. Rep, 525. Hudson v. Swift, 20 John. Rep. 24. Parker v.

Parmele^ 20 John. Rep. 130. M'Gaunten v. Wilber, 1 Cowen's Rep. 257. Chap-

man v. Lathrop, 6 Cowen's Rep. 110. Clarkson v. Carter, 3 Cowen's Rep. 84. Top-

ping v. Root, 5 Cowen's Rep. 404. Johnson v. Reed, 9 Mass. Rep. 78. Dana v.

King, 2 Pick. 155. Hunt v. Livermore, 5 Pick. 395. Couch v. Ingersoll, 2 Pick. 292,

Bank of Columbia v, Hagner, 1 Pet. S. C. Rep. 455. Rounds v. Baxter, 4 Greenl

454. Stanley v. Stanley, 2 N. H. Rep. 364, 366. Watkins v. Hodges, 6 Har. &
John, 38. Bailey v. Clay. 4 Rand. 346. Bockenbrough v. Ward's adm'r, 4 Rand,
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352. Robertson v. Robertson, 3 Rand. 68. Davis v. Crawford, 2 Rep. Const. Cotrrt.

401. Harrison v. Taylor, 3 Marsh. Rep. 163. Marshall v, Craig, 1 Bibb, 379. Stute-

vifte V. Miles, 2 Marsh. Rep. 425. Elliot v. Carneal, 2 Marsh. Rep. 308. Van Ben
Thuysen v. Crapser, 8 John. Rep. 257. Alexander's ex'rs v. Mann, 6 Monroe, 361.

Morford v. Mastin, 6 Monroe, 612,615. Howland v. Leach, 10 Pick. 151. Pass-

more's heirs v. Moore, 1 J. .T. Marsh. 591, 2. Porter v. Stewart, 2 Aik. 417. Dakire

V. Williams, 11 Wendell, 67. Johnson v. Wygant, id. 48.)

The quotations, in which I have confined myself mostly to questions between ven-

dor and vendee, will fully show that, where performance on one side, or an offer to

perform and a refusal, is a condition precedent to a right of demand against the other,

the law adheres exactly to the day and all other circumstances.

With regard to cases in which the mutual stipulations are not dependent one upon

the other, but a performance may be exacted without any previous steps by the par-

tywho demands it, the power of a court of chancery to decree performance, has al-

ways been conceded. But as to cases of condition precedent, in Benedict v. Lynch,

(1 John. Ch. Cas, 375,) the late learned chancellor of N. York, after great examina-

tion, insists that where the party in default can show no good excuse ; and the oppo-

site party does not acquiesce in the default, a specific performance will not be decreed

against him. He says this is an acknowledged rule in courts of equity. Pie exam-

ines the cases and dicta on which the opposite doctrine is placed, and denies that any

one of them exhibits a mere unmixed case of delay to perform the condition. On the

other hand, he insists that some other circumstance must have entered into the matter,

&c. That courts of equity have, of late, discountenanced the least neglect, he refers

to several cases. The case he was himself considering was one of unreasonable delay,

under an agreement containing an express nullifying clause.

But whatever may be finally held, when a case of naked delay shall present itself, it

is certain that the smallest excuse for passing the day, one may almost say the merest

evasion, will be seized on by a court of equity to keep the contract alive. In the au-

thorities cited by the chancellor, and others, the vendor's title not being complete so

that he can convey at the day, or the purchaser receiving an abstract after the day,

without then objecting to the delay ; or indeed omitting to clamor for an abstract be-

fore it is too late for the vendor to furnish it at the day ; or treating about the matter

after the day, will be deemed, in the one case an excuse for the vendor, and in the

other an acquiescence in his delay ; that is to say, the vendor's own fault of having

no title, will excuse him in the first place, and his stupidity or forgetfulness in the other.

(Omerod v. Hardman, 5 Ves. jun. 722. Coffin v. Cooper, 14 Ves 205. Pincke v.

Curteis, 4 Bro. C. C. 329. Smith v. Burnum, 2 Anstr. 527. Seton v. Slade, 7 Ves.

265. Guest v. Homfray, 5 Ves. 818. Stourton v. Meers, cited and stated, 2 P. Wms.
631. Sheffield v. Mulgrave, 2 Ves. jun. 526. Jones v. Price, 3 Anstr. 924. Hert-

ford v. Boore, 5 Ves. 719. Milward v. Thanet, 5 Ves. 720. note (b). Hoggart v.

Scott, 1 Russ. & Mylne, 293.) So if the estate be described as in good repair, and is

not so, but requires several months after the day to repair and make it agree with

the description. (Dyer v. Hargrave, 10 Ves. 505.) And a learned writer advises that

where a title cannot be made at the day, the vendor should file a bill as the means

of prolonging the time, or creating farther delay until a title may be completed
;
(Sugd.

Law of Vend. 282, Phila. ed. 1820,) and he cites 6 Ves. jun. 655, and 10 Ves. jun.

315. In Seymour v. Delancy, (6 John. Ch. Rep. 222, 234,) Chancellor Kent sought
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again to bring back the chancery doctrine to legal strictness, and expresses a deter-

mination not to allow a specific performance where the vendor is not able to con-

vey at the day. (6 John. (Jh. Rep. 234.) He certainly labored against a great weight

of authority ; and when the case came to the court of errors, they repudiated his opin-

ion. (Seymour v. Deianey, 3 Cowen's Rep. 445, 519, 535.) The cases and dicta

against him were there cited, and see Tyree v. Wdliams, 3 Bibb, 365 ; De Camp v.

Feay, 5 Serg. & Rawle, 5. Nelson v. Carrington,4 Munf. 332 ; and Gibbs v. Cham-

pion, 3 Hamm. 335. These cases, with those cited in 3 Cowen, supra, seem to settle

the question in England, New York, Virginia, Pennsylvania, Kentucky, South Caro-

lina and Ohio. And it is also treated as well settled in the courts of the U. States.

(Bank of Columbia v. Hagner, 1 Pet. S. C. Rep. 46f), 467, per Thompson, J.)

In Kentucky, a strong disposition has been manifested to withhold a decree, where

the delay is negligent, unless it be occasioned by the state of the title ; a-nd even then

if by stipulation the time of performance be made material. (Per Buyle, Ch. J. in

Cotton v. Ward, 3 Monroe, 313.) Yet the same judge holds that negligence shall be

no excuse where the contract is partly executed, as by delivering possession, (id.)

But in a case immediately following, neglect to convey at the day was overlooked, al-

though the title was good and the contract executory ; the court holding it enough

that the vendor manifestly continued willing to convey ; and had not trifled with his

vendee. (Mason v. Chambers, 3 Monroe, 318, 322.) And where the negligence is

accounted for, and there is a part execution, a decree may be had, if the conveyance

be promptly tendered even after an action at law for the breach is commenced, and a

verdict obtained. (Cook's ad'mr v. Hendricks, 4 Monroe, 500, 1. And see Hoggart

V. Scott, 1 Russ. & Mylne, 293.) Otherwise, if there be supine neglect, and the ap-

plication to a court of equity be delayed till after damages at law assessed. (Edwards

V. Handley, Hardin, 602. Oldham v. Woods, 2 Monroe, 48. Per Bibb, C. J. in

Cook's ad'mr v. Hendricks, 4 Monroe, 500.)

In a subsequent case, a labored argument of Bibb, C. J. and a quotation of author-

ities, results in the conclusion that time alone, unconnected with other circumstances,

is never an objection, unless the delay be very great. (Kercheval v. Swope, 6 Mon-

roe, 363, 365 to 308,) Part execution, (a payment) is again much relied on in this

case, (id. 368.) This doctrine of delay was again considered at large in Doss v.

Cooper, (2 J. J. Marsh. 409, 410 to 413 ;) where it is insisted that the least delay

must be excused ; and a very strict account rendered, or a decree will not follow.

(See also Caldwell's heirs v. White, 4 Monroe, 561, 567.) In the still subsequent

case of Craig v. Martin, (3 J. J. Marsh. 50, 54,) the same doctrine is recognized ;

but relief against a judgment for damages at law refused, the conduct of the plaintiff

having been fair. Great stress is again laid in this case, on a part execution, as

overcoming delay.

In a recent case in Maryland, the Court of Appeals admit the doctrine that the

non-performance of a condition precedent may be relieved against, where the default

admits of compensation ; as between vendor and vendee ; but they deny relief in

the particular case, as not being one of this description. It was a case of lottery-

prizes, there being due depending on a demand within a certain time. (City Bank

of Baltimore v. Smith, 265, 280, 1.)

And in all cases, though of a defect of title, the conduct of the vendor should

appear to have been free from fraud as to the defect ; and, especially where a long
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time, e. g. twenty years, shall have run without title, a decree will be refused, unless

the vendor clear himself from all suspicion of fraud. (Williams v. Mattocks, 3 Verm.

Rep. 189.)

On the whole, it cannot be disguised, that most of our courts of chancery will not

consider the day material, where no injury arises from the delay. Though this may
not have been directly decided in England, yet every case which allows time

beyond the day to complete the title, &c., most certainly involves that proposition
;

which has been thus indirectly decided a thousand times ; and it has been as often

declared in dicta. Cases decide it, chancellors, judges at law, elementary writers, all

recognize it. The very complaint we hear at law, that " the power is attended

with dreadful effects in the delay thereby occasioned," (per Mansfield, C. J. in

Wilde V. Fort, interrupting Shepherd and Best, sergt's, arg., 4 Taunt. 341,) con-

firms it.

But what is directly material to the head we are considering, it is certain that

inexcusable delay is a circumstance, among others, to weigh against a specific exe--

cution ; though how soon mere naked laches shall foreclose the party, has not been

held. The nature of the property, as whether real or personal, laud or rents,

reversionary or in possession ; also its change of value in the course of the delay, or

the purchaser's purpose being defeated by delay, taking and continuing in possession,

treating and negotiation kept on foot after the day, silent acquiescence, proceeding

at law, taking any steps ; forbearance to declare an intention of brealdng off", trifling,

insincerity and fraud, matter of excuse for the delay, &c., all run through the cases
;

and show this to be another of those subjects which rest in a very large discretion

;

and from which no general rules can be gathered as to delay in the abstract.

(Watts V, Waddle, 6 Pet. 389. Miller v. Bear, 3 Paige, 466. Per Lord Alvanley,

in Milward v. Thanet, 5 Ves. 720, note (b). Per Lord Manners, in Moore v. Blake,

1 Ball & Beat. 68, 9. Guest v. Humfray, 5 Ves. 818. Harrington v. Wheeler, 1
Ves. 686. Spurrier v. Hancock, 4 Ves. 667. Alley v. Deschamps, 13 Ves. 225.

Heaphy v. Hill, 2 Sim. & Stu. 29. Mackreth v. Marlar, 1 Cox's C. C. 259. Lloyd

V. CoUett, 4 Bro. C. C. 469, 4 Ves. 689, note (b), S. C. Fordyce v. Ford, 4 Bro.

C. C, 497, 8. Omerod v. Hardman, 5 Ves. 722. Barbour v. Whitlock, 4 Monroe,

195 to 199. Milward v. Earl of Thanet, 5 Ves. 720, note (b). Hayes v. Caryll, 1

Bro. P. C. by Toml. 126. Coward v. Odingsale, 2 Eq. Cas. Abr. 688, pi. 5. Bell

V. Howard, 9 Mod. 302. Newman v. Rogers, 4 Bro. C. C. 391. Wingfield v.

Whaley, 1 Bro. P. C. by Toml. 200. Moore v. Blake, 1 Ball & Beat. 62. Popham

V. Eyre, Lofft, 786. Per Lord Redesdale, in Crofton v. Ormsly, 2 Sch. & Lef 603,

4, and the cases there mentioned by way of illustration. Marquis of Hertford v.

Boore, 5 Ves. 719. Waters v. Travis, 9 John. Rep. 450. Butler v. O'Hear, 1 Des-

sauss. Eq. Rep. 398, per the chancellor. Osborne v. Bremar, 1 Desauss. Eq. Rep.,

486. Brashier v. Gratz, 6 Wheat. 528. Hepburn v. Auld, 5 Cranch, 262, 276.

Tyree v. Williams, 3 Bibb, 365. Bank of Columbia v. Hagner, 1 Pet. S. C. Rep.

465, 6, per Thompson, J., citing Sugd. Law of Vend. 275, with approbation. Gibbs.

v. Cook, 4 Bibb, 535. Benedict v. Lynch, 1 John. Ch. Rep. 375. Seymour v.

Delancey, 6 John. Ch. Rep. 222, 234 ; 3 Cowen's Rep. 445, 519, 535, S. C. on ap-

peal. Decamp v. Feay, 5 Serg. & Rawle, 323. Pratt v. Carroll, 8 Cranch, 471.,

Hatch V. Cobb, 4 John. Ch. Rep. 559. Matter oi' Shoemaker, 1 Rawle, 89.

Wallcer v. Walker, 16 Serg. & Rawle, 379. M'Neil v. M'Gee, 5 Mason, 244...
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Pope V. Lemaster, 5 Litt. Rep. 78. Bates v. Todd's Heirs, 4 Litt. Rep. 178.

Mason v. Chambers, 322. Doss v. Cooper, 2 J. J. Marsh. 412, 13. Craig v.

Martin, 3 J. J. Marsh. 53, 4, 5. Hoggart v. Scott, 1 Russ. & Mylne. 293.)

This doctrine of delay, in an independent promise to convey, was, in one casej

carried very far at law. Though the plaintiff had a right, without any express limi-

tation of time, to demand a deed on tendering his bond and mortgage, yet a delay of

four years was held such evidence of waiver as to bar his action of assumpsit, thej

Supreme Court saying they would follow the rule in chancery. (Ballard v. WalkerJ

3 John. Cas. 60.) I

28. Courts of equity will in like manner relieve a lessee, or his assignee, under a|

lease containing a covenant for renewal on certain conditions, although he may not!

literally have complied within the time specified, but a good reason for the omissioni

must be given. (Ross v. Worsop, 1 Bro. P. C. by Toml. 281. Rawstorne irj

Bentley, 4 Bro. C. C. 415. Bayley v. Corporation of Leominster, 3 Bro. P. C.

529. Eaton v. Lyon, 3 Vesey, 690. Maxwell v. Ward, M'Clel. 458, 464. Bayn-

ham V. Guy's Hospital, 3 Vesey, 295.) And the party must be very prompt to

apply for a renewal. The least unexplained delay will work a forfeiture of the

right. (Eaton v. Lyon, 3 Vesey, 690, 693, 695, 6. Maxwell v. Ward, M'Clell.

458, 467, 8.) Even ignorance of his rights, to which the opposite party is in no way

auxiliary, is not an excuse. (Maxwell v. Ward, M'Clell. 458, 464.) See the Irish

cases on this head. (Davis v. Oliver, 1 Ridgw. P. C. 1. Sentleger v. Chartres,

id. 122. O'Neil v. Morris, id. 170. Kane v. Hamilton, id. 180. Bateman v. Mur-

ray, id. 187. Boyle v. Lysaght, id. 384; Vern. & Scriven's Rep. 135, S. C.

Magrath v. Muskerry, 1 Ridgw. P. C. 469 ; Vernon & Scriven's Rep. 166, S. C.

Freeman v. Boyle, 2 Ridgw. P. C. 69. Duchess Dowager of Chandos v. Brown-

low, id. 345. Palmer v. Hamilton, id, 535. Earl of Inchiquin v. Burnell, 3 Ridgw.

P. C. 376.)

. 29. It has been strongly intimated, though not directly decided, that delay by a

landlord for twenty years, to enter for a forfeiture of his tenant's right, by the non-

fulfilment of a condition, shall, under the statute of limitations, operate as a bar to

his right of entry. (Per Lord Kenyon, C. J., and Ashurst, J., in Doe, dem. Tarrant,

V. Hellier, 3 T. R. 172, 173.) That long delay would be a powerful argument

for waiver of the right, in connection with other circumstances ; and that it

would in time, per se, be full evidence of a waiver, there can be no doubt
;
(Doe,

dem. Tarrant, v. Hellier, 3 T. R. 162 ; Malone v. Malone, 1 Ball & Beat. 32, note

(a)
;
) and a distinct act, or even a declaration directly incompatible with the idea

of insisting on the forfeiture, done or made after, and with knowledge that it is

incurred, will be adopted as a waiver. (Milfax v. Baker, 1 Lev. 26, Malone v,

Malone, 1 Ball & Beat. 32, note (a.) But, for this subject at large, see vol. 2.

30, So, on the otfier hand, a re-entry for breach of condition, regular and formal at

the common law, may be presumed from the lapse of time during which the lessor has

possessed. This has been done after 14 years, Jackson ex dem. Goose, v. Dema-

rest, 2 Cain, Rep, 382, Jackson, ex dem. Smith, v, Stewart, 6 John, Rep, 34,)

But it was denied that nine years possession would warrant the presumption, (Jack-

son, ex dem, Donnally, v. Walsh, 3 John. Rep. 226.) And in a subsequent case, it is

declared that any time short of 14 years is not enough. (Jackson, ex dem. Myers, v,

Ellsworth, 20 John. Rep. 180.) After one lease given for 81 years to one, and then
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a second and third lease by the reversioner to another, the original less being out of

possession, leaving the latter lessees or their asignees in possession, who paid rent for

a long time, a surrender or assignment of the first was presumed. (Westropp's lessee

V. Moore, 2 Fox & Smith, 363-)

31. The lapse of time or delay by legatees and distributees, to call on executors or

administrators, will not bar a claim against them to distribute the general residue of

an estate remaining in their hands ; for they are mere trustees, (Stackpoole v. Stack-

poole, 4 Dow. 209 ; though extraordinary acts of acquiescence, concurring with a

delay of forty years, was once holden to work that effect. (Huet v. Fletcher, 1 Atk.

467.) Yet, if they allow the estate to be distributed, though erroneously, and acquiesce

with full knowledge and the means of enforcing their rights for a long time, the exe-

cutor or administrator is discharged. (Boiling v. Boiling, 5 Munf. 334. Hudson v.

Hudson's ex'r, 3 Rand. 117. Rayner v. Pearsall, 3 John. Ch. Cas. 578. Pickering

V. Stamford, 2 Vesey, jun. 272, 581, 583 ; 4 Bro. C. C. 214, 219, 220, S. C. And

see 17 Ves. 165, and Newton v. Ayscough, 19 Ves. 534.) And this especially where

no great private or public inconvenience is to arise. But in cases of such acqui-

escence, the decree will be confined to the corpus merely, and not extended to the

annual produce or interest, or other accruing benefit. (See 2 Ves. 585.)

32. The same principle seems to apply to creditors who have stood by and seen

the debtor's estate distributed ; and such laches will preclude their bill for an account

not only against the personal representatives, but as against the legatees or distri-

butees ; and especially after great lapse of time. It will be presumed that their debts

are paid or released. But such and the like presumptions may be repelled by circum-

stances. (Hercy v. Dinwoody, 4 Bro. C. C. 257 ; 2 Ves. jun. 86, S. C. Fardwick

V. Mynd, 1 Anst. 109. And see Newton v. Ayscough, 19 Ves. 534.) The objection

becomes conclusive against the creditors where, after a legacy has been purchased by

a third person, they delay proceeding against the purchaser for an unreasonable time.

(Cholmondeley v. Orford, Sugd. Law of Vend. 524, 5, Am. ed. of 1820. Elliott v.

Merriraan, 2 Atk. 41.)

33. The delay of infants or minors, after coming of age to demand their legacies or

distributive shares from executors or administrators vi'ho have, during the minority of

the claimants, made payments to or delivered their legacies or shares to wrong per-

sons, though by mistake, must be very great to bar their claim for a payment or deliv-

ery to themselves. A payment to the infant or his father, or a foreign guardian, during

minority, will generally be holden null, unless the sum be very small, or the will direct

payment to the infant. (Lee v. Brown, 4 Vesey, 362. Genet's children v. Tallmadge,

1 John. Ch. Rep. 3. Holloway v. Collins, 1 Cas. Ch. 245. Strickland v. Hudson, 3

Ch. Rep. 88. Dagley v. Tolferry, I P. Wms. 285 ; 1 Eq. Cas. Abr. 300, pi. 2, S.

C. ; Gilb. Eq. Rep. 103, S. C. ; Philips v. Paget, 2 Atk. 80. Cooper v. Thornton,

3 Bro. C. C. 96, 186. Morrell v. Bickey, 3 John. Ch. Rep. 153. Williams v. Storrs,

6 id. 35S. Hill v. Chapman, 2 Bro. C. C. 612. Bilson v. Saunders, Bunb. 240.

The two cases of Holloway v. Collins, and Bilson v. Saunders, are overruled by the

others.) A guardian should be appointed for that purpose, if the security given by the

general guardian be insufficient. (Genet's children v. Tallmadge, 1 John. Ch. Rep.

3.) Though now in New York, a legacy of less than $50, may be paid to the father.

(2 R. S. 91.) In general, where a wrong payment has been made, and the delay after

the infant coming of age, has not been accompanied with plain acts of recognition, or
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very long acquiescence, the executor or administrator must pay to the infant a second

time. Fifteen years of mere delay was holden not enough to create a presumptive bar,

(Dagley v. Tolferry, 1 P. Wms. 285. Philips v. Paget, 2 Atk. 80. Lee v. Brov/n,

4 Ves. 362.)

So far as these cases relate to the claims of legatees and distributees against execu-

tors and administrators, for an account and payment, their application we have seen,

supra, p. 521, has been denied, or at least much qualified in those states where a

statute gives a concurrent remedy to the courts of law ; and it would probably be so

in many cases with regard to creditors.

34. Acquiescence by a cestui que trust, in a breach of trust committed by his trustee,

will, unless excused and accounted for, preclude him from complaint, the same as an

active concurrence in the breach. (Per Ld. Eldon, in Walker v. Symonds, 3 Swanst.

64 ) Thus, where there were B., and several other cestuis que trust of land, and M.

and F., the trustees, in violation of their duty, sold the land and joined in a receipt for

the purchase money, but F. actually received the money, and with the acquiescence of

B., held it for ten years, and till he died insolvent ; held, that B. had, by such acqui-

escence, discharged M. from his original liability for the money. (Brice v. Stokes, 11

Ves. 319.)

But the mere silence of a body of creditors under a misapplication of a trust fund,

provided for their benefit, would not be so readily construed against them ;
(Hardvvick

V, Mynd, 1 Anst. 109 ; Kidney v. Cousmaker, 12 Ves. 136, 138;) unless, indeed, they

seek to go beyound the trustees, and make a purchaser liable for the misapplication.

(Elliott V. Merriman, 2 Atk. 41.)

35. Delay by the cestui que trust in calling on one who purchased from a trustee,

under such circumstances as renders the purchaser bound to see the purchase money

applied for the benefit of the cestui que trust, will also discharge tiie purchaser. The

cases in which this obligation may be said to arise, will be seen in Mr. Rand's ed.

,

of Pow. on Mortgage, vol. 1, ch. 9, p. 14, et. seq. These cases are much abridged

in number, if not abolished, in New York, where there is no fraud. (1 R. S. 730,

§66.)

The shorte st period of delay, by the cestui que trust, in this last class of cases

which has been particularly allowed as a bar, is not short of 22 years. (Cusse v.

Ash, Rep. Temp. Finch, 316.) But Mr.. Mathevt-s thinks there is no doubt that an

unexplained delay of twenty years would be a full an.swer to the claim. (Math. Pr.

Ev. 433 )

36. Several miscellaneous cas«s as to account, go on the same principle. Even a

Euit and decree for an account, cannot be continued or carried into effect after a great

length of time. (Pearson v. Belchier, 4 Ves. 627.) So of a decree and order of re-

ference to fix an occupation rent. (Lord Shipbrooke v. Lord Hinchinbrooke, 13 Ves.

387, 396. So the court of common pleas, after great delay, refused to exercise, or

even to entertain a motion to exercise, a summary power given to them by statute,

of appointing a new assignee of an insolvent debtor, with a view to compelling an

account of a previous assignee- (Ex parte Heathfield, 8 Taunt. 403.) Chancery

will not interfere with stale and complicated accounts
;
(Sturt v. Melish, 2 Atk. 610 ;)

and a lumping and irregular sale by a sheriff, will not be set aside after a great lapse

of time. (Mohawk Bank v. Atwater, 2 Paige, 54.)

So a settlement of accounts with trustees or between other persons, whether such

Vol. I. 68
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settlement be actual or constructive, will not, in general, be totally unravelled after

great delay. But the complainant may surcharge and falsify ; and if there be fraud,

the whole of any account, though settled, may be thrown open at an indefinite period.

(Skinner v. Skinner, 1 J. J. Marsh. 594. Irvine v. Robertson, 3 Rand. 549. Greg-

ory's ex'rs V. Forrester, 1 M'Cord's Ch. Rep. 331, 2. Randolph's ex'r v. Randolph's

ex'rs, 1 Hen. & Munf. 180. Murray v. Toland, 3 John. Ch. Rep. 569, 574, 5. Per

Lord Hardwicke in Roberts v. Cuffin, 2 Atk. 113. Brownell v. Brownell, 2 Bro.

C. C. 62. Western v. Cartwright, Sel. Cas. Ch. 34, Vernon v. Vavvdry, 2 A.tk.

119 ; Barnard. Ch. Rep. 280, S. C. Sewell v. Bridge, 1 Ves. sen. 297. Pratt v.

Vv^'eyman, 1 M'Cord's Ch. Rep. 156. And see Watson v. Toone, 6 Mad. Ch. Rep.

153.)

Accounts between merchants, though excepted in the statute of limitations, would

never be investigated by courts of chancery, where the dealings in question had been

long discontinued ; and it is now settled in those courts that after six years total dis-

continuance, they come within the statute. (Sherman v. Sherman, 2 Vern. 276.

Bridges v. Mitchell, Gilb. Eq. Rep. 225. Martin v. Heathcote, 2 Eden, 169. Bar-

ber v. Barber, 18 Ves. 286.) But see Lansdale v. Brashear,- 3 Monroe, 330 ; and

Patterson V. Brown, 6 id. 10, 11, contra.

The statute may be pleaded to a bill to prevent setting up outstanding terras.

(Jermy v. Best, 1 Sim. 373.)

But 6 years was denied to be a bar of an attorney's lien for his bill of costs. (Hig-

gins v. Scott, 2 Barnw. & Adolph. 113.)

The statute has no application, in the state of Maine, to claims in the court of pro-

bate. (Heald v. Heald, 5 Greer.l. 387.)

37. Other cases show the force of delay and acquiescenoe. These will sanction

the enclosure of common appurtenant. (Tufton v. Wentworth, 5 Vin. Abr. 8, pi.

32 subvert the rights of femes covert to their separate estate, (Burke v. Crosbie,

1 Ball & Beat. 489 ;) work a forfeiture of their estate in land conveyed by their hus-

bands, (Swanton v. Rav9n, 3 Atk. 105 ;) explain away objections to conveyances

originally obtained upon improper influence, (Brown v. Carter, 5 Ves. 862 ; see also

Tweddell v. Tweddell, 1 Turn. 1 ;) and render annuities valid even where the con-

sideration is disputed, or the ceremonies required by the annuity acts have been in-

accurately performed, (Symmons v. Mortimer, 5 T. R. 139. Ex parte Maxwell, 2

East, 85. See also Poole v. Cabanas, 8 T. R. .328, also a case referred to by Lord

Erskine, 12 Ves. 378, and per Park, J., 1 Bing. 240.) It seems agreed, however,

that a total non-compliance with any of the direct and positive provisions of the

statute, such as admit neither of explanation nor excuse, or if any inequitable advan-

tage was taken of the grantor, the lapse of time will not avail. (Van Bramm v.

, Isaacs, 1 Boss. & Pull. 451. Ex parte Sir R. Mackreth, 2 East, 563. Drake v.

Rogers, 2 Brod. & Bing. 19. Williamson v. Goold, 1 Bing. 234. Cabton v. Por-

ter, 2 Bing. 370 )

38. Ignorance of the right presumed to have been released or wavied by delay, is,

sometimes, though cautiously, received as an answer to the presumption in courts of

equity. (Per Lord Commissioner Gilbert, Sel. Ch. Cas. 11. Cowper v. Cowper, 2

P. Wms. 730. Per Sir W. Grant, in Cholmondeley v. Clinton, 2 Meriv. 362. Per

Sir T. Plumer, in S. C. 2 Jac. & Walk. 142. Storrs v. Barker, 6 John. Ch. Rep.
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166.) But it will be seen by the two last cases that a mistake of the right is no an-

swer, even in equity, to the statute of limitations.

39. It will be perceived, on examining the cases upon several of the above heads

and especially the latter heads, that no certain time is given within which the pre-

sumptive bar, release, waiver or abandonment, shall arise ; and that the only criteria,

of fatal laches, are the nature of the demand, and the inconvenience, public or private,

of allowing it to be enforced against the opposite party at a remote period. Thus^

in matters of election and specific execution, great promptness and diligence are de-

manded. Creditors or next of kin, permitting an erroneous distribution, stand upon

much the same ground. But where no striking argument of inconvenience arises

the courts are warranted in allowing a time corresponding to the statute of limita-

tions ; 6 years as to personal, and 20 years as to real estate.

It has been suggested by Chancellor Kent, that 20 years unexcused delay would,

at common law, bar the prosecution for a divorce on the ground of adultery
; (Wil-

liamson V. Williamson, 1 John. Ch. Rep. 488, 492, 3 ;) and after 20 years, semb. an

execution cannot be set aside by the party, so as to affect a bona fide purchaser under

it. (Jackson, ex dam. Livingston v. Delancy, 13 John. Rep. 537.) The limitation

of the right to revoke the probate of a will in common form, seems to be 30 years.

(Brown v. Gibson, 1 Nott & M'Cord, 326.)

40. As to the maxim, nullum tempus occurrit reipublicce, see the following cases :

Lindsey v. Miller, 6 Pet. 666 ; Birch v. Alexander, 1 Wash. Virg. Rep. 34 ; Den v.

Herring, 1 Murph. 414; Bagley v. Wallace, 16 Serg. & Rawie, 285 ; United States

V. Hoar, 2 Mason, 311 ; Johnston v. Irwin, 3 Serg. & Rawle, 291; The People v.

The Supervisors of Columbia, 10 Wend. 363 ; Kemp v. The Commonwealth, 1 Hen.

& Munf. 85 ; Alston's lessee v. Saunders, 1 Bay, 26 ; Stoughton v. Baker, 4 Mass.

Rep. 528, per Parsons, C. J. ; Vooght v. Winch, 2 Barn. & Aid. 062 ; Carter v.

Murcott, 4 Burr. 2163
;
per Lord Ellenborough, 7 East, 199.

41. The opinion of Lord Camden, in Smith v. Clay, (Ambl. 645, 3 Bro. C. C. 639,

note, S. C.,) may be read with great advantage, as embodying the principles on which

courts of equity deal with stale demands, or act in analogy to the statute of limita-

tions,

42. As to the manner in which the statute, or lapse of time, may be introduced as

a bar in a court of equity : In general the defendant cannot demur, though the delay

appear on the face of the bill. (Mitf. Plead. 3d ed. p. 172, 3, 4. Frazer v. Moor,

Mos. 54. Hercy V. Dinwoody, 4 Bro. C. C. 268; 2 Ves. jun. 87, 91, S. C. and S.

P. Earl of Deloraine v. Browne, 3 Bro. C. C. 633, 646. Gregory v. Molesworth, 2

Ves. sen. 109. M'DowI v. Charles, 6 John. Ch. Rep. 133. Payne v. Hathaway, 3

Verm. Rep. 212.) On the other hand, several cases seem to have recognized a de-

murrer as applicable. (Palmer v. Whettenhal, 1 Cas. Ch. 184. Hovenden v. Ld.

Annesley, 2 Sch. & Lef. 637, 638. Beckford v. Close, cited in 3 Bro. C. C. 644.

Per M. R. in Hardy v. Reeves, 4 Ves. jun. 476, 479. 2 Sch. & Lef. 638. And see

ex'rs of Livingston v. Livingston, 4 John. Ch. Rep. 294, 295, 297.)

In general, the delay must, of course, be pleaded ; for the complainant will not, if

he can avoid it, show a full and unqualified case of delay on the face of his bill.

(Saunders v. Hord, 1 Ch. Rep, 184. Hollingshead's case, 1 P. Wms. 742. Good-

rich V. Pendleton, 3 John. Ch. Rep. 384. Bell v. Beeman, 3 Murph. Rep. 273,

277.) That is to say, where the statute is a positive bar in equity, it should be in-
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terposed by way of a plea or answer ; e. g. where the remedy is concurrent at law
;

or by way of answer where the statute comes in not propria jure, but by analogy
;

e. g. where equity has exclusive jurisdiction, (Bell v. Beeman, 3 Murph. Rep.

273. Deloraine v. Browne, 3 Bro. C. C. 646, per Lord Thurlow.) And it would

seem, from the latter case, that it may sometimes be insisted on at the hearing as

matter of evidence, without being mentioned in the answer. But where the time

comes in by way of presumption, as it often does, payment must be sworn to by

the answer. (Livingston v. Livingston, 4 John. Ch. Rep. 287. See the peculiar

mode of pleading the statute to a specialty in Maryland. (Carroll v. Waring, 3

Gill & John. 491.)

Though formerly held that a plea of the statute by one defendant enures to the

benefit of all the others, (Clason v. Morris, 10 John. Rep, 524;) yet the better opi-

nion would seem to be the other way. (McCormick v. Gibson, 3 Gill & John. 12,

where the strength of the former case is considered ; and the case itself denied to

be law.)

Where it is interposed by answer, the defendant is bound to negative, particular-

ly, all circumstances alleged in the bill calculated to avoid the statute ; and if it come

in by plea, this must be supported by such an answer. (Kane, v. Bloodgood, 7

John. Ch. Rep. 90, 129 to 136 ; 8 Cowen's Rep. 360, S. C. on appeal. Goodrich

V. Pendleton, 3 John. Ch. Rep. 384, 391. Mitf. PI. 3d ed. 218, 220, 223, 236, 237.

Coop. Eq. PL 227, 8. Gilb. For. Rom. 58. Van Heythuysen's Eq. Draftsman,

443. Price v. Price, 1 Vern. 185. Bailie v, Sibbald, 15 Ves. 185. South Sea

Company v. Wymondsell, 3 P. Wms. 143. Walter v. Glanville, 3 Bro. P.^ C.

266, Toral. ed. Anon., 3 Atk. 70. Galway v. Earl of Barrymore, 1 Dick. 163.

Hildyard v. Cressy, 3 Atk. 303. Jones v. Pengree, 6 Ves. 580. Bailey v.

Adams, 6 Ves. 586. Pope v. Bush, 1 Anstr, 59. Edmundson v. Hartley, 1

Anstr. 97.)

It is well understood that at law the statute must always be pleaded, with the few

exceptions where it may come in under the general issue. Delay, though appear-

ing on the face of the plaintiff's pleadings, is never the subject of a demurrer; and

the better authority now is, that even a replication of fraud or concealment, by which

the plaintiff w^as delayed in his remedy, will not be received to enlarge the time.

(Troup V. Smith, 20 John. Rep. 33, 47, 48. Hamilton v. Shepperd, 2 Murph. Rep.

115. Callis V. Waddy, 2 Munf. 511. Maddock v. Bond, 1 Ridgw. Lap. & Sch.

Ir. T. R. 339. Bui see First Mass. T. P. Corporation v. Field, 3 Mass. Rep. 201

;

Homer v. Fish, 1 Pick. 435 ; Jones v. Conaway, 4 Yeates, 109, and Pyle v. Beck-

with, 1 J. J. Marsh. 445, contra. And the same rule applies where the statute comes

into a court of equity joro/ino_^Mre. (Hamilton v. Shepperd, 3 Murph. Rep. 115^

118. Bell V. Beeman, 3 Murph. Rep. 273, 278.)

43. The state of Nev/-York has recently adopted a limitation for all suits in equi-

ty as well as at law. Where its jurisdiction is conctirrent Avith the common law

courts, the legal hmitation is extended to all equity suits brought subsequent to the

passing of the act, except in cases of fraud, where the bill may be filed within six

years after its discovery. In all other cases the limitation is to ten years after the

cause of the bill accrued ; subject to be enlarged in each case by the existence of the

same disabilities and accidents as exist at law, viz. infancy, coverture, absence be-

yond sea, death, &c. (2 R. S. 301, 302, art. 6.) In their report of this statute,
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the revisors profess in the main to follow the law of courts ofequity as it has already

been adopted by those courts. They refer to 20 John. Rep. 585 ; 2 Ball & Beat.

129 ; 2 Sch. & Lef 636 ; 1 Bro. P. C. 455, and the cases collected in 20 John. Rep.

38. The ten years limitation, of course, embraces several cases not before limited

at all, and others to which a different period had been fixed in analogy to the legal

limitation.

In order to determine the extent of the limitation, as whether it shall be six or

twenty years on the one hand, or ten years on the other, this statute opens a wide

field of inquiry on the question, in what cases the jurisdiction of chancery and law,

shall be deemed concurrent for the purposes of the statute limitation on that head,

and when not, with a view to the limitation of such suits belonging exclusively to

the equity side. And again, the cases must be resorted to, in order to determine

what shall constitute such a fraud as shall enlarge the time in both cases. These

questions being ansvN^ered, another seems to be settled : The language of these sta-

tutes, mulatis mutandis, is the same as those which hmit actions in a court of law.

It follows, that the time of the complainant can be enlarged by no considerations,

except those specifically enumerated ; fraud undiscovered, infancy, coverture, insanity,

duress, absence, &c. (Troup v. Smith, 20 John. Rep. 33, 47. Callis v. Waddy, 2

Munf. 511. Leonard v. Pitney, 5 Wend. ^O. Hamilton v. Shepperd, 2 Murph.

Rep. 115, lis. Bell V. Beeman, 3 Murp. Rep. 273,278.) Neither promises, ac-

knowledgments, nor the most solemn acts, can keep the subject matter of the bill

alive. It is a very strong statute, leaving it quite questionable whether aliquis potest

renunciarejuri pro se introdacto, unless this be done by an act of record in the suit it-

self. (See Maddockv. Bond, 1 Ridgw. L. & S. Ir. T. R., 332.) At any rate, all

the thousand other acts, relations and contingencies by which equities have hereto-

fore been kept aUve, as may be seen by the cases we have above attempted to review,

are rescinded at a blow. This is, indeed, cutting the gordian knot. What those

equities may be worth which are thus placed '• with the years beyond the flood," is no

longer the enquiry. Lord Camden said, that " in all these questions which turn on

the limitation of time, the right is never taken into consideration : for the statute was

made to bar right, and not give remedy in dubious cases. The rule, ut sitfinis litium,

operates against cases of right rather than in cases of wrong." (Ambl. 647.) For

the first time, with us, a ciuieting statute has passed, extending over all the regions of

equitable jurisprudence. Heaven grant that the repose which it confers may not

prove the calm of despotism.

NOTE 302—p. 460.

See also Wolley v. Brownhill, M'Clel. 317. So 15 years possession of a bene-

fice was held presumptive evidence that the incumbent was regularly inducted, and

had read the 39 articles. (Chapman v. Beard, 3 Anst. 942.)

See also 2 P. Wms. 573. 1 Eq. Cas. Abr. 367, 368.

The cases on lights and ways, are mixed in the text. The following is a sum-

mary of the cases on lights. They relate mainly to the enjoyment of open, unob-
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structed, windows overlooking another's land. This right is often purchased ; but

though it originate in temporary permission of the adjoining owner, or mere usur-

pation of the party claiming the right, yet an enjoyment for twenty years affords

presumptive evidence of an agreement, license or grant
;
(Lewis v. Price, 2 Wil-

liams' Saund. 175 a, 175 b, note (2) ; 1 Vin. Suppl. 162, S. C, Esp. N. P. 636, S.

C, 2 Esp. N. P., Gould & Banks' ed. of 1811, 268 ; Dougal v. Wilson, 2 Williams'

Saund. 175 b., note (2) ; Darwin v. Upton, 2 Wilhams' Saund. 175, b., c. and d.
;

Moore v. RaAvson, 3 Barnw. & Cresw. 332, 335, et. seq. ; Penwarden v. Ching, 1

Mood. & Malk. 400 ;) and this though the messuage requiring the light be erected

somewhat within the boundary of the owner's premises ; but so near that the light

is sensibly diminished by a subsequent obstruction. (Cross v. Lewis, 2 Barnw. &
Cressw. 686.) Nor can the inference be rebutted by evidence that the right claimed

had no existence previous to the commencement of the twenty years. (Darwin v.

Upton, 2 Williams' Saund. 175, b., c. and d.) But it may, by the reversioner show-

ing that the acquiescence was by his lessee ; for this could not be prevented by the

reversioner, unless his knowledge be shown, so that he could interfere ; and

though it may conclude the lessee, who is not incommoded, and would not naturally

give notice to his landlord, it ought not to bind the latter, (Daniel v. North, 11

East, 372 ; and see also Cross v. Lewis, 2 Barnw. & Cressw. 686.) So that the

adjoining proprietor was an infant, or under coverture, or other personal incapacity

to grant, when the user began. So that he was absent from the kingdom ; and

therefore, ignorant of that fact, and incapable of resisting, or that the party alleged

to have authorized the easement, had only a particular interest, as a life estate ; and

could not bind the reversioner. (Barker v. Richardson, 4 Barnw. & Alders. 579.)

So a particular local usage or bye-law ; as in London, authorizing the stopping of

adjoining lights at any distance of time. (Wynstanley v. Lee, 2 Swanst. 333. But

see Bland v. Mosely, cited in Alfred's case, 9 Rep. 58.) So nonuser or abandon-

ment will occasion the • loss of the easement claimed, nor is twenty years necessary

for this. Thus, pulhng down a wall of ancient lights, and substituting a plain

wall, is enough, unless some cotemporary act be done, to show an intention of

resuming the former right. (Moore v. Rawson, 3 Barnw. & Cressw. 332. The

presumption in such cases is, that the right has been rehnquished as needless, or re-

leased for a valuable consideration. (Lawrence v. Obee, 3 Campb. 514. See also

12 Ves. 265.)

The right to enjoy light, is not absolute and unqualified in degree ; but is limited

by the extent and manner of usage ; so that one cannot demand more room for his

windows, or an increase of light ; and if he enlarge his window, this will not pro-

tect him from its being partially covered by the adjoining building, provided the

ancient cpantity of light yet remain to him. (Chandler v. Thompson, 3 Campb.

80. See also per Wilmot, C. J. in Dougal v. Vv^ilson, 2 Williams' Saund. 175,

b., note (2.) And so where the house Hghted was a malt house, but was chang-

ed into a parish work house, requirmg, and at first having, more light than

. the m.alt house ; a fence built so as to reduce the light to its former quan-

tity, was held not actionable, though it diminished the necessary hght of the

work house. (Marsden v. Goble, 1 Camp. 320.) A new trial v/as grant-

ed; but not on this point. And see Bealey v. Shaw, 6 East, 208, S. P., as

to diverting water from a mill ; and Ballard v. Dyson, 1 Taunt, 279, that a way
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is limited by user to the kind of carriage or passage, whether by cattle, carts, &c.

;

Jackson v. Stacey, 1 Holt's N. P. Rep. S. P. As to raising a mill dam claimed to a*

certain height by user for 20 years, so as to flow land above, beyond the user, see

Stiles V. Hooker, 7 Covven's Rep. 266 ; and other cases to this and the like effect,

post, notes 303, 304. •

NOTE 303—p. 460.

The presumptions Avhich respect both public and private ways, as presented upon

English authority, are very fully collected, post, vol. 2, 195, et seq. ; and for want of

a proper head here, we shall reserve the American authorities as to the former for

that place ; inserting now those only which relate to private ways, with the English

cases on the same subject reported since our author wrote ; and perhaps some others

not cited by him.

In a recent Massachusetts case, a way was prescribed for in pleading, as appurte-

nant to a wood lot ; and the prescription was maintained by proof of 40 years user
;

and held that the way would pass as appurtenant to the lot, by a conveyance, neither

mentioning the way nor containing the usual words " privileges and appurtenances."

(Kent v. Waite, 10 Pick 138.)

Twenty years peaceable enjoyment or possession of a private way, confers a pre-

sumptive title. (Per Lord Mansfield, C. J. in Folkes v. Chad, 3 Doug. 343.) The

inference from such a long user is, that the right passed to the person using it, by a

regular grant. (Livett v. Wilson, 3 Bing. 115 ; 10 Moore, 409, S. C. Per Abbott,

C. J. in Doe, dem. Putland v. Hilder, 2 Barnw. & Aid. 791. Wright v. Freeman,

5 Har. & John. 497. Hill v. Crosby, 2 Pick. 466. Commonweahh v. Low, 3 Pick.

408. Per Wilde, J. in Coolidge v. Learned, 8 Pick. 509.) And evidence of the use

of a way for a sufficient length of time, e. g. 40 years and upwards, by the owners of

a farm, and any other persons having an occasion to use the way, will sustain the alle-

gation of a prescriptive right in the owners of the farm, notwithstanding it shows a

right by custom in other persons. (Kent v. Waite, 10 Pick. 138.)

A town may, by user, like an individual, acquire a private way for itself, under pe-

culiar circumstances ; though not for the public at large. (M'Clure v. Hill, 2 Rep^

Const. Ct. 423, 4, per Cheves, J.)

Evidence to rebut the inference of a grant, sought to be raised, is, of course, ad-

missible. It may be shown that the usage suffered interruption ; Hartwright v. Bad-

ham, 11 Price, 383, 394, 397 ; Sargent v. Ballard, 9 Pick. 251 ;) or was allowed by

the mere neglect, permission or indulgence of the owner; (per Richards, Ch. B. in

Hartwright v. Badham, 11 Price, 397 ;) or had formed the subject of perpetual con-

test
;

(Livett v. Wilson, ut supra ;) or it may be accounted for on the ground of leave,

favor, or otherwise, than as a claim or assertion of right. (Per Le Blanc, J. in

Campbell v. Wilson, 3 East, 294, 302. Lawton v. Rivers, 2 M'Cord, 445. Hill v.

Crosby, 2 Pick. 466.' Sargent v. Ballard, ut supra.) So it may be shown that the

party was merely allowed to pass like other neighbors, without being confined to any

particular track. (Turnbull v. Rivers, 3 M'Cord, 131. Lawton v. Rivers, 2 id, 455,



644 Of PresiitnptivQ Evidence^ and of Presumptions. [Ch. 9.

451.) So the obstruction of the way, for only one year of the time, will defeat it.

(Cuthbert v. Lawton, 3 M'Cord, 194.) So it may be shown that the way began short

of 20 years before the trespass (the act of user) complained of; (Strout v. Berry, 7

Mass. Rep. 385 ;) or short of 20 years before the action commenced. (Gayetty v.

Bethune, 14 Mass. Rip. 49, 53.) So that the identity of the way is not fixed ; but

that the user has been fluctuating and ambulatory ; changing with fields and fences;

(Alban v. Brownsall, Yelv. 163 ; Jones v. Percival, 5 Pick. 485 ; Lawton v. Rivers,

2 M'Cord, 445, 451 ; Turnbull v. Rivers, ut supra ;) or has been interrupted at any

timevvithin the twenty years; (Odiorne v. Wade, 5 Pick. 421 ;) as where the owner

of the soil ploughed up the way, declaring that there was none, though the claimant

of the way was not present. (Barker v. Clark, 4 N. H. Rep. 380.) So where he

has not used the way for a long time. (Comstock v. Van Dusen, 5 Pick. 163.) The

right of way should have been exercised with the owner's knowledge, or he cannot

be affected. (Sargent v. Ballard, ut supra.) The public us9 of a way for several

years, for all purposes except carrying coals, is either a limitied dedication, or no ded-

ication at all ; and if none, it is at most a licence revocable ; and so it w^ould be tres-

pass to. carry coals along the way, after notice from the owner of the soil not to do

so. (Marquis of Stafford v. Coyney, 7 Barnw. & Cress. 257.) An agreement for a

way by parol is a mere licence, revocable at the pleasure of the grantor. (Wright v.

Freemen, 5 Har. & John. 467, 478.) A right of way can be only by prescription or

grant at the common law. (id.) The use, by a man, of a way to his land for less

than 20 years ; when his land is confiscated and granted to another, who continues

the use till both make out the time ; will not warrant the inference, because of the in-

terruption by the confiscation. Though it would be otherwise if the 20 years were

made out by the successive enjoyment of ancestor and heir, vendor and vendee, &c.

(Sargent v. Ballard, ut supra.)

Non-user for a long time (probably 20 years) affords a presumption that a right of

way has been released or surrendered. (Per Abbot, C. J. in Doe, ex dem. Putland

V. Hilder, 2 Barnw. & Aid. 791 ; and per Litlledale, J. in Moore v. Rawson, 3 Barnw.

& Cress. 339. Per Lord Erskine, C. in Hilliary v. Waller, 12 Ves. 265. Wright

V. Freeman, 5 Har. & John. 467, 477. Hoffman v. Savage, 15 Mass. Rep. 130,

132, per Cur.) Indeed, this point was directly adjudged in Maryland in 1823.

(Wright V. Freeman, 5 Har. & John. 467, 476, 7.) But not, if the non-user be short

of 20 years. (Emerson v. Wiley, 10 Pick. 310.) Nor, if reserved or granted ex-

pressly, and so not dependent on user, would a non-user of 20 years work a loss of

the way. (White v. Crawford, 10 Mass. Rep. 182. But see Wright v. Freeman,

supra, contra.) So where a way had existed from 1769 to 1800 ; but after that, for

more than 20 years, had not been used much, and been obstructed three or four times

in different years, and some wide deviations made from its original course ; yet held

that it was not destroyed, as it had before been perfected by 20 years possession.

(Cuthbert v. Lawton, 3 M'Cord, 194.) Nor will the exclusive use and occupancy of

the land by the owners, for agricultural purposes, destroy the claim ; for this may not

be inconsistent with the right of way. If the latter be entirely interrupted for 20

years, that will work a bar. (Wright v. Freeman, 5 Har. & John. 467, 475, 6.)

An.agreement by parol to discontinue an old way is but a licence, and may be re-

voked, (id.)

If there be a written grant, and this appear on the trial, it must be produced, or
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otherwise proved, thonglj the user have been more than 20 years ; for perhaps the

grant may show a qualification of the proposed way. Boynton v. Rees, 8 Pick. 329
333.)

So the lapse of time in order to form a presumptive bar of an action to try the

right of advowson must be very great ; and, in general, strengthened by other circum-
stances. (St. 1 Mar. Sess. 2, c. 5. 3 Bl. Comm. 251. Bedle v. Beard, 12 Rep.

4. Powel v. Millbanke, Cowp. 103, note. Gibson v. Clarke, 1 Jac. & Walk. 159,

162. 6 Ves. 673. Per Eyre, C. B., 1 Jac. & Walk. 161. Per Ld. Eldon, 8 Ves.

130, note.)

NOTE 304—p. 460.

Beside the several easements enumerated by our author, there are various others

acknowledged by the law ; and which look, for the evidence of their existence, to the

like ground of presumption.

1. Thus we have seen, ante, note 298, pi. 2, that a right of fishery in the land of

another may arise from user.

2. Again ; where the acknowledged proprietors of a fishery, and their lessees, had,

for above 20 years, publicly landed their nets on land belonging to another, and had,

at various times, repaired and improved the landing place ; it was held that the jury

might presume a grant of the right so exercised, though there was no direct evidence

in the case, to show that the owner of the land knew of the encroachment. (Gray v.

Bond, 2 Brod. & Bing. 667. Hart v. Chalker, 5 Conn. Rep. 311, S. P.) But, to

warrant this presumption, the right must be exercised by certain known persons, who
can be clearly designated as taking the presumptive grant, and who have exercised

it not only without interruption, but exclusively of the owner ; and also accompanied

such exercise with a claim of title. Otherwise, and especially where there is a gene-

ral usage of the country for every person so to occupy this and the like places, the

use would more naturally be referrible to some other cause than a grant. The place

occupied must also, like a way, be definite in its limits. Nor is it any aid to the claim,

that the town authorities have laid it off; for they, as such, have no authority in the

matter. These things were held of a landing ground for lumber on Eastern River,

which had been occupied for more than 20 years by the inhabitants of Pittston, being

accessible to them through an ancient path or cartway. (Bethum v. Turner, 1 Greenl.

111.) Yet there is no doubt that the right to a public or private landing place may

be sustained, by plain evidence of ancient, definite and exclusive usage, (id. Cool-

idge V. Learned, 8 Pick. 504, 509.) Under what qualifications such evidence is to be

received by us, was practically and very sensibly shown b^ Mellen, C. J. in Bethutn

V. Turner, (I Greenl. 115 ;) and they are applicable to more than one description of

easement. " Generally speaking, the cases in the books relating to this subject, can-

not be ssafely applied to lands a great portion of which has never been improved
;

where the proprietors reside at a distance ; where settlements are made on small por-

tions of large lots, without the knowledge of the owners, or any claim of title on the

part of the settler ; or where the usages of the country are such as to collect people

near the margin of the river, for the more easy transportation or more ready sale of

Vol. I. 69
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their InmV-er, and where the persons thus resorting have no intention to appropriate

the banks of liie river to any other than a temporary nee, on account of ihe facilities

thus furnished. In England, where the decisions alluded to were made, the lands

generally are under improvement, under the inspection of some landlord or his agent,

where any encroachment on the land, or improper appropriation of it, must be known."

And see the remarks of Duncan, J. on a kindred subject, in Wilson v. Stoner, (9 Serg.

& Rawle, 43,) given also ante, note 298, pi. 7, p. 496.

3. Rights to open and work mines ; to dig clay or soil ; or to cut and carry away

limber, on the land of another ; so, in the lord of a manor to make occasional approve-

ments without the consent of the commoners, have been sustained upon the same prin-

ciple of long and exclusive user. A grant or reservation may be presumed, accor-

dingly as the circumstances point to either ; sin^nle adverse user in the land of anoth-

er, inferring a granl ; but if such user be continued by a former owner of the land,

after having conveyed lo another, then a reservation. (Stanley v. White, 14 East,

33-2, 33G, 337, 342. Folkard v. Hemmett, 5 T. R. 417, note (a.) Bateson v. Green,
,

5 T. R. 411.) Upon ground somewhat similar, the court of errors presumed that ths

conveyance from a former owner had excepted a drain of ten feet wide for a collect,

(Bergen v. Bennett, 1 Cain. Cas. Err 1, 2, 18, 19.) And the presumption of a re-

lease or other discharge of these and the like rights (even though created by a written

grant shown in evidence directly) will be generated by long neglect or disuse. (Said

of a right to cut timber and graze, per Kent, C. in Ten Broeck v. Livingston, 1 John.

Ch. Rep. 3(52.)

4. Much the most important and difficult class of presumptive easements have

grown out of the conflicting use of running water. This, presented in the form of

broohs, creeks and rivers, is appropriated in a great variety of ways to domestic, agri-

cultural and manufacturing purposes. A single and inconsiderable stream, perhaps,

ranges through many leagues, touching or intersecting the lands of fifty or a hundred

successive proprietors, aflTording to many of these, falls of water, and other facilities for

manufacturing establishments. At this point the law declares that the natural purity

and course and flow of the stream shall not be so changed or modified by the act of

one, as to injure any other proprietor, or impair his natural advantages. The com-

mon wants of all must be subserved, and an advantage given to no one at the expense

of any other. The civil law is not more strict than our own in this respect. "One

•cannot do any thing to make the current of the water slower or more rapid, should

this change be any way prejudicial to particulir persons." Again, "although one

may divert the water of a brook or of a river, to water his meadows or other grounds,

or for mills and other uses ; yet every one ought to use this liberty so as not to do any

prejudice lo neighbors who should have a like want and an equal right." (Dom.

Supp. B. 1, tit. 8, ^2, art. 11. 3 Kent'sComm. 2 ed., 441.) Even the strict doctrine

of Polhier, cited at the last page, and slightly qualified by the learned commentator,

would yet seem to be lilerally supported by the two cases of Williams v. Morland,

and Thompson v. Crooker, hereinafter cited. The language of the common law is

equally pointed :
" Every man has a right to have the advantage of a flow of water in

his own land, without diminution or alteration." (Per Lord Ellenborough, in Bealy

T. Shaw, C East, 214.) " The old course of the flood stream being along certain

lands, it is not competent for the proprietors of those lands to obstruct that old course,

by a sort of new water way, to the prejudice of the proprietor on the other side."
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(Per Lord Chancellor, in Menzies v. Breadalbane, 3 Bligh, N. S. 418.) And such

is the law of Scotland. (Id.) " A stream of water is, at first, the property of each,

person through whose land it flows." (Per Holroyd, J., in Cross v. Lewis, 2 Barn,

& Cress. 686, 690.) " Every proprietor has an equal right to use tlie water which

flows in the stream ; and, consequently, no proprietor can have the right to use the

water to the prejudice of any other proprietor. Without the consent of the other

proprietors, who may be affected by his operations, no proprietor can either diminish

the quantity of water, which would otherwise descend to the proprietors below, or

throw the water back upon the proprietors above." (Per Sir J. Leach, V. Ch., in

Wright V. Howard, 1 Sim. «& Stu. 203, in giving judgment on the very point thus

stated.) '•' Every proprietor has a right to the use of the water flowing in its natu-

ral current, without diminution or obstruction. No proprietor has a right to use the

water to the prejudice of another. It is wholly immaterial whether the party be a

proprietor above or below, in the course of the river ; the right being common to all

the proprietors on the river, no one has a right to dimiaish the quantity which will,

accordi.ig to the natural current, flow to a proprietor below, or to throw it back upon

the proprietor above. The true test of the principle and extent of the use is,

whether it is 1o the injury of the other proprietors or not." (Per Story, J., in Tyler

V. Wilkinson, (1827.) 4 Mason, 400, 401, declaring these positions to be supported

by a very strong and controlling current of authority.) Again ;
" mere priority of

appropriation of running water, confers no exclusive use." (Id. 401.) In a late

case (1832) in the K. B.. the defendants, proprietors above, having appropriated

most of the water of a small stream to the use of their factory, the plaintiff", a pro-

prietor below, afterwards requiring for his own use the water thus diverted, for some

works of his, erected subsequent to the defendant's works, brought his action, show-

ing that the previous appropriation of the water above, impaired the use of his works

now newly set up below; a full and adequate supply of water not being aflforded.

A verdict being given for the defendants, by the direction of the judge, on the au-

thority of what was said by some of the judges in Williams v. Morland, supra, upon

a motion for a new trial, the English cases and dicta were fully gone into on the

argument; and the court took time for advisement. They finally granted a new

trial, after reading, as their own opinion, that of Leach, V. C. above stated; and

added :
" We all agree in the judgment thus delivered ; and upon the authority of

that decision, and the reasoning of the learned judge, we are of opinion that the

defendants did not acquire a right by their appropriation, against the use which the

plaintiff afterwards sought to make of the water." (Mason v. Hill and others, 3

Barnw. & Adolph: 304.) The same point was solemnly decided by the Supreme

Court of New Hampshire, two years before, (1830,) saying: "Every man has a

right to the use of the water flowing in a stream through his own land; and if any

one divert the water from its natural channel, or throw it back, so as to deprive him

of the use of it, the law will give him redress." (Oilman v. Tilton, 5 N. H. Rep,

231. King V Tiffanj^, 9 Conn. Rep. 152, S. P.) The Supreme Court of New
York have recently placed this doctrine on the plainest and stro.ngest ground. The

defendant having, on his side of the stream, a large svirplus of water for his mills,

the plaintiff, who had not enough, claimed the right to divert a portion, but no more

than was necessary, to his mill on the other side, leaving still sufficient for the defea-

dant, with a tight dam, and prudent use of the remaining water. For this purpose,
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the plaintiff erected a dam, above the defendant's mills. The defendant tore away

the dam ; and for that the action was brought. The court held, that the action was

not sustainable. They say, " the defendant was entitled to all the natural advan-

tages which the place he occupied afforded him. We cannot take from one party a

right for the sake of the convenience of another. A person through whose farm a

stream naturally flows, is entitled to have the whole pass througli it, though he may

not require the whole, or any part of it, for the use of machinery. Upon any other

principle, this right to the stream, which is as perfect and indefeasible as the right to

the soil, would always depend upon the use. and a party who did not occupy the

whole for special purposes, would be exposed to have the same diverted by his

neighbor above him, Avithout remedy." (Crooker v. Bragg, 10 Wend. 260 ; and

per Nelson, J., Avho delivered the opinion of the court, 264, 5.) Many other cases

are directly or remotely to the same efl'ect. (King v. Tiffany, 9 Conn. Rep. 162.

Weld V. Hornby, 7 East, 195. Per Hale, J., in Cox v. Mathews, 1 Ventr. 237.

Prescott V. Phillips, cited arg. in Bealey v. Shaw, 6 East, 213; 2 Ev. Poth. 136, S.

C. Beissell v. Sholl, 4 Ball. 211. Colburn v. Richards, 13 Mass. Rep. 420.

Cook V. Hull, 3 Pick. 269. Brown v. Best, 1 Wils. 174. Gardner v. Newburgh,

2 John. Ch. Rep. 162, 4 ; where the ancient authorities are cited by Kent, C.

Belknap'V. Belknap, id. 463. Merritt v. Parker, 1 Coxe's Rep. 460, 466. Coalter

V. Hunter, 4 Rand. 58. Hammond v. Fuller, 1 Paige, 197. Hutchinson v. Cole-

man, 5 Halst. 74, 78 to 81, per Ford and Drake, Js. Campbell v. Smith, 3 Halst.

139, 149. Barron v. Baltimore, 1 Am. Jurist, 203. 3 Kent's Comm. 439, 2d ed.

Id. 446, 7. Shury v. Piggott, 3 Bulstr. 339, per Whitlock, J. Bent v. Wheeler, 3

Dane's Abr. 16. Reid v. Gifford, Hopk. 416. Anthony v. Lapham, 5 Pick. 175.

Sackrider v. Beers, 10 John. 241. Williams v. Gale, 3 Harr. & John. 231. How-

ell V. M'Coy, 3 Rawle, 256. Jennings v. Sherwood, 8 Conn. Rep. 122. Sumner

V. Tileston, 7 Pick. 198. Wilson v. Myers, 4 Hawks. 73. Gavit's Adm'rs v.

Chambers, 3 Hamm. Rep. 495.)

The reader's attention should be more particularly turned to the late case of King

V. Tiffany, cited supra, from 9 Conn. Rep, 162, where the leading opinion, per

Williams, J. (163 to 170.) ably sustains and clearly expresses the above doctrines.

The defendant raised his dam below ; at first it did not affect the plaintiff''s wheel

above ; but the latter having occasion to lower his wheel, the back water from below

then clogged it. Held, that an action lay.

Such, prima facie, are th erights of riparian owners ; and we have been thus par-

ticular, because it is not to be disguised that the doctrines of exclusive right founded

on mere priority of appropriation, received, at one time, strong countenance from

dicta of learned judges, if not by direct adjudication. (Bealy v. Shaw, 6 East, 208,

211, 216 to 219. Williams v. Morland, 2 Barnw. & Cress. 910. Per Holroyd, J.

in Saunders v. Newman, 1 Barnw. & Aid. 261, 2. Per Kent, C. in Van Bergen v.

Van Bergen, 3 John. Ch. Rep. 288. Hatch v. Dwight, 17 Mass. Rep. 289. Bige-

low V. Newell, 10 Pick. 348.) And in the anxiety of courts to maintain the concur-

rent erection and use of mills, the claim to the natural flow seemed to rest on very

uncertain ground. (See Piatt v. Johnson, 15 John. Rep. 215 ; and Merritt v.

Brinkerhoft^, 17 id, 306. Palmer v. Mulligan, 3 Cain. Rep, 307. Martin v. Bigelow,

2 Aik. 184.)

Priority of appropriation, it seems, is recognized as securing an exclusive right
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.

•
in mill owners, by a positive law of Louisiana, The first erected mill takes an ade-

quate supply of water from above, and is entitled to be kept clear of back water

from below, upon the mere circumstance of its being first erected. Aside from this

positive provision, the law of that state would be the same as the common law.

(Boatner v. Henderson, 5 Mart. Lou. Rep. N. S. 186, 188 to 190.)

No doubt that, in the exercise of the common right, the water above and below

must be more or less affected, as by diminution of quantity, evaporation, absorp-

tion, retardation, acceleration, &c. But these things are to be tolerated, so long as

they work no mischief. (Per Story, J. in Tyler v. Wilkinson, ubi supra. Brown

V. Best, 1 Wils. 174. Weston v. Alden, 8 Mass. Rep. 136. Bent v. Wheeler, 3

Dane's Abr. 16. The moment mischief ensues to another, an action lies ; as if it

injure the banks below; Williams v. Morland, 2 Barnw. & Cressw. 910; or throw

back the water upon the plaintiff's wheel. (Saunders v. Newman, 1 Barnw. &
Aid. 258.) But a small, an imperceptible or insensible injury, (as it is variously

expressed.) arising from the use of the water, is said not to form the ground of an

action ; for de minimis non curat lex. (Alder v. Savill, 5 Taunt. 454, semb. Quere.

3 Kent's Comm. 2 ed. 440, 1. Per Story, J. in Tyler v. Wilkinson, ubi supra.

Palmer v. Mulligan, 3 Cain. Rep. supra. Piatt v. Johnson, supra. Merritt v.

Brinkerhoff, supra. Weston v. Alden, 8 Mass. Rep. 136. Bent v. Wheeler, 3

Dane's Abr. 16. Alexander v. Kerr, per Gibson, Ch. J. 2 Rawle, 88, 9.) In the

latter case, Gibson, C. J. suggests that the distinction lies between the injury being

proximate or remote. If the former, an action lies for any change in the state of the

stream; for it directly touches and acts on another's property; but consequences,

though great, if remote and affecting the stream generally, and perhaps great num-

bers, are to be tolerated ; as where the injury arises from necessary con.sumption,

evaporation, or an irregularity in the flow by retention. He cites Shrunk v. The

President, &c. of the Schuylkill Navigation Company, (14 Serg. & Rawle, 71, 74,)

which was an action for obstructing the passage of fish by a dam. Large rivers

are, however, public property in Pennsylvania, even above the flow of the tide.

(See infra.) Yet S3veral of these last cited cases appear to present real substan-

tial injuries, which it would seem difficult to get over within the modern cases there

cited. The injury was obvious in Piatt v. Johnson, supra, where the upper mill

occasionally dammed back the water, and by checking the flow, stopped the lower

mill for days. The safer rule would seem to be, as laid down by a well considered

modern ease, that if the plaintiff sustains the slightest perceptible inconvenience, as

by throwing back the water upon his wheel at high flood only, though in a trifling

degree, the action lies. The court say, " We do not see how he can be refused

his compensation because his damage was small ; and we should feel at a lo.ss to fix

the amount of injury above which there should be a right of action, and below it

none." (Thompson v. Crocker, 9 Pick. 59, 61.) The above case of Shrunk v.

The President, &c. of the Schuylkill Navigation Company, certainly goes very far

to establish the distinction set up by Gibson, Ch. J., supra, in Alexander v. Kerr.

The same distinction was much considered, and greatly qualified, in Lady Hamil-

ton V. the Marquis of Donegal, 3 Ridgw. Irish P. C. 267 to 328. The case passed

from the court of exchequer, where it was originally tried, through the court of ex-

chequer chamber, and thence to the house of lords. The distinction finally settled

was, that the ordinary means of catching fish in a lower fishery, as by nets, rods, &c.
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though it diminish the vahie of the fishery above, shall not be considered an injury;

but if by erections below, the fish be prevented from going up, this is an injury for

which an action lies. See pp. 323, 4, 5, where the lord chancellor states the rights

of the tvv'o owners very clearly. The two conflicting fisheries were on the river

Bann, and extended through several counties. And note ; this case may not di-

rectly conflict with the above Pennsylvania cases last referred to ; for the river Bann

here in question is treated as private property, in respect to the fisheries. Otherwise,

we have noticed, as to the Schuylkill. (Per Tilghman, Ch. J., 14 Serg. & Rawle,

78, 9 ; and see ante, note 285.)

It is safe to say that a mere theoretical injury shall never be a ground of action,

(Thompson v. Crocker, supra.)

Yet where the ground of one man is flooded by another, though it be in the

least possible degree, the law implies damage ; and in an action, nominal dama-

ges, at least, must be given. (Pastorius v. Fisher, 1 Rawle, 27, 28, and Alex-

ander V. Kerr, cited at the last page by Gibson, J.) The last case (reported

2 Rawle, 83,) is very strong. The owner above had acknowledged the flow to be

beneficial to him. and stood by silently and seen the mill below sold, without utter-

ing a word of complaint
;
yet he was allowed his action. (See per Gibson, Ch. J.

id. 88, 9.)

As to the rights of repair by one of two men, owning each his mill at each end

of a common dam, see Boynton v. Refes, 9 Pick. 528, and that one must not use

water at his mill above, to which he has right, wantonly, unnecessarily, and with in-

tent to injure ihe proprietor's mill below, see Twiss v. Baldwin, 9 Conn. Rep. 291,

305, 6, et. seq.

The above arrangement of authorities having enabled us to see (and, we trust,

clearly) what are, prima facie, the common rights of various settlers on the same

stream, and to what extent they may be exercised with impunity, it follows that if

any one would go beyond this, he must have the assent of those who are interested.

This may be by grant or license ; and even a parol license is good, if not revoked

before the party avails himself of it; such an executed license, even in the land of

another, being (as is said) not within the statute of frauds. (See 3 Kent's Comra.

2 ed. 452, 3, and the cases there cited.)

But what is more directly material to the head of evidence upon which we are an-

notatiao-; almost every one of the cases above cited in respect to the use of water,

ao-ree in the very next breath, that an exclusive adverse enjoyment of the water in

any particular manner, for twenty years (or other time limiting ejectments in the

kingdom or state where the question arises, Alexander v. Kerr, 2 Rawle, 83, 89,)

raises the presumption of a grant or license. And here it makes no difference to

what extent, or in what manner such exclusive use may injuriously affect others,

whether by corrupting, impounding, crossing, diverting, or damming the water
;

unless, indeed, as we shall hereafter see, the act amount to a public nuisance. To

this there are many cases beside those already noticed. (Finch v. Resbridger, U

•Vern. 390. Gilb. Eq. Rep. S. C, by the title of Ld. Guernsey v. Rodbridges.

Bush V. Western, Prec. Cli. 530. Balston v. Bensted, 1 Campb. 463. Belknap v.

Trimble, 3 Paige, 577. Stiles v. Hooker, 7 Cowen's Rep. 267. Cook v. Hull, 3

Pick. 269. S trickier v. Todd, 10 Serg. & Rawle, 63, 68. Per Rogers. J. in Read

V. Goodyear, 17 Serg. & Rawle, 350, 353. Hazard v. Robinson, 3 Mason, 272.
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Manning v. Smith. 6 Conn. Rep. 289. Bullen v. Runnels, 2 N. H. Rep. 255. In-

graham V. Hutchinson, 2 Conn. Rep. 584, and Sherwood v. Burr, 4 Day, 244, over-

ruling Howard v. Mason, 1 Root, 537. Baldwin v. Calkins, 10 Wend. 167. Per"

Duncan, J. in Cooper v. Smith, 9 Serg. & Rawle, 26, 33.)

Let us see a few illuslraiions. One was where the water course had run through

the defendant's to the i)laintiff's land for 60 years, but was then diverted by a sluice.

(Bush V. Western, Prec. Ch. 530.) And the plaintitF having a water course cut

through another's ground, where the water ran in pots for more than 20 years, and it

being threatened to brealc it up, (Lord Guernsey v. Rodbridges, ut supra,) it was said

by the Lord Ch., (Giib. Eq. Rep. 4.) " Suppose two men iVont a river ; each has not

his own ground only, but the other's between him and the water. So they cut

through each other's ground for water, and this continues 20 years ; I will presume an

ag reement." So where a spring of water has been occupied for 20 years at a given

height, no adjoining owner has a right to cut the ground so as to diminish it. Adjudg-

ed where the water for the plaintiff's bath had been let off by a stone quarry and drain

of the defendant on the adjoining lot. (Bajston v. Bensted, 1 Campb. 463 ; and see

Bergen v. Bennett, supra.) So where the defendant had flowed the plaintiff's land

above, by a dam below, for twenty years. (Stiles v. Hooker, 7 Cowen's Rep. 266.

Russell V. Scott, U Cowen's Rep. 279.) Admitted in Wright v. Howard, 1 Sim. &
Stu. 190, 203, per Sir J. Leach, ^ . C.) So one may acquire a right in the same time

to diminish the quantity of water which descends on the proprietor below. (Admitted

in Wright v. Howard, 1 Sim. & Stu. 190, 203, per Sir J. Leach, V. C.) So of a

lighl to use a spring in another's land, or to a flow of water from it through the plain-

tifl"'s land. (Tate v. Parrish, 7 Monroe, 325, 327.) So of a right to a free flow at

the tail of the plaintiff's mill : (Saunders v. Newman, 1 Barnw. & Aid. 258 ;) or a

right to draw water from his flume for a fulling mill below. (Mitchell v. Walker, Q

Aik. 266.)

But the defendant's enjoyment must be exclusive, continuous, and adverse, so much
so that, on a defence against a claim for land, it would satisfy the statute of limitations^

Alternate enjoyment, the defendant now using the land for his pond, and now the

plaintiff" for agricultural purposes, will not raise the presumption. (Shumway v.

Simons, I Verm. Rep. 53, 57.)

But fchort of 20 years, will not raise the presumption. (Tyler v. Wilkinson. 4

Mason, 401, 2. Per Richardson, C. J. in Oilman v. Tilion, 5 N. H. Rep. 233 ) And
this was held even where the owner, being flowed by the water of a mill ; yet stood,

and silently, saw it conveyed to the defendant. (Alexander v. Kerr, 2 Rawle, 83, 89 )

\et " there is no doubt that the use of water in a particular manner, for a less period

than 20 years, and even an interrupted use, may be evidence of a right, to be weighed

among other evidence, by a jury." (Said per Richardson, J. in Gilman v, Tilton, 5

N. H. Rep. 233 ; who cites 6 East, 215 : 4 N. H. Rep. 14, 15 ; Wheaton, 109, 110,

and 4 Stark. Ev. 1216.)

The time having fully elapsed, some cases are so strong as to make the inference a

presumption juris el de jure. (Tyler v. Wilkinson, 4 Mastm, 397.) And though

other cases do not go so far ; but direct the matter to be left to the jury ; (see ante, note

298, pi. 8, and per Wilde, J. in Coolidge v. Learned, 8 Pick. 509 ;) yet where the

fact of adverse enjoyment for 20 years is plain, or is found by the jury, the main
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current of the cases will be found substantially to accord with Tyler v. Wilkinson.

(And see 3 Kent's Comm. 2d ed. 445.)

After the prior occupant has enjoyed for full 20 years, in particular mode, so as to

raise the presumption, he is entitled to maintain his possession to an extent commen-

surate with the enjoyment. (Saunders v. Newman, 1 Barnw. & Aid. 258. Van

Bero-en v. Van Bergen, 3 John. Ch. Rep. 282. Sherwood v. Burr, 4 Day's Rep. 244.

Goodrich v. Knapp, 3 Kent's Comm. 448, 2d ed.) And this e.xtent, which is an

abridgment of the rights of others, must be limited by the evidence to the usage.

(Post, in text.) Thus a usage to take the whole of the water for the defendant's

mill, when not sufficient for both his and the plaintiff's, will not justify a permanent

obstruction diverting it at other times. (Curtis v. Jackson, 13 Mass. Rep. 507, 514.)

If the 20 years diversion be above by a sluice of given dimensions, and this be enlarg-

ed so as to diminish still farther the use of the proprietor below, though there be suc-

cessive encroachments of that kind, an action will lie. The inference arising from a

single encroachment by way of diminishing the flow of the stream below, is not that

other like encroachments may be made ; but the proprietor below is entitled to all the

flow which remains in its fullest extent. (Bealy v. Shaw, 6 East, 208. Tyler v.

Wilkinson, 4 Mason, 397.) And several cases as to the use of lights and ways go on

a similar ground. See post, text.) And this is so, although the injury arise in conse-

quence of a new purpose of the plaintiff to avail himself of his common right. (Wright

V. Howard, I Sim. & Stu. 190, cited and approved per L. Tenterden, C. J. in Mason

V. Hill, supra. Gilman v. Tilton, 5 N, H. Rep. 231. King v. Tiffany, 9 Conn. Rep.

162.) The S. C. of New York have gone farther ; and deny the common use of the

water by diversion, although the injury to the plaintiff be merely potential. (Crooker

V. Bragg, 10 Wend. 260. The reason given is, because the limitation may attach

before the new purpose of the owner may arise, (id. 265.) So as to a usage for

twenty years to build a dam and flow another's land above. The dam cannot, there-

fore, be raised, and the flow enlarged. (Stiles v. Hooker, 7 Cowen's Rep 266.

Russell V. Scott, 9 Cowen's Rep. 279. Baldwin v. Calkins, 10 Wend. 167. And

see Sumner v. Tileston, 7 Pick. 198.) Where the ancient usage was for the party

to dam back a stream on another's land, for the purpose of irrigation, by loose stones

and a board ; held that he could not fasten the board by slakes. (Greenslade v.

Halliday, 4 Mo. & Payne, 71 ; 6 Bing. 379, S. C.) Nor can one make a mill dam

plainly and permanently more compact, and impervious to water, than the user would

warrant. (Shuiruvay v. Simons, 1 Verm. Rep. 53, 56.) But an exclusive usage of a

certain portion of water for a mill, is not confined to the single mill or hydraulic

establishment. It may be continued for new and additional erections, or buildings and

machinery of any other kind, if the usual quantum of water be not increased. (Per

Abbott, C. J. in Saunders v. Newman, 1 Barnw. & Aid. 258. Per Story, J. in

Tyler v. Wilkinson, 4 Mason, 404. BuUen v. Runnels, 2 N. H. Rep. 255. Belknap

V. Trimble, 3 Paige, 577. But see what is said in Strong v. Benedict, 5 Conn. Rep.

219,20.) Nor is it restricted by an occasional alteration, for the benefit of others ;

for instance the removal of a temporary dam above in a very dry time, by those

below ; unless such interruption be clearly acquiesced in by those above, who claim

the presumptive right to encroach. At any rate, a court of chancery will not,

upon doubtful evidence, against the answer of the claimant, adjudga that he so

acquiesced. (Tyler v. Wilkinson, 4 Mason, 397, 406.) Nor will an occasional gate



Ch. 9. j Of Prcsumplice Evidence, and of PrcsiDnptions. 553

regulating the flow under the presumptive right, e. g. a gate at the head of a trench

into which the water is diverted, be adopted in the admeasurement of the right, unless

it appear clearly to have been placed and continued there for that purpose, and not

merely to protect against water in ihe trench during the progress of repairs; and the

circumstance thcit it varied in height from time to time, is evidence against its having

been fixed by consent as the measure of right. (Tyler v. Wilkinson, 4 Mpson, 397,

407.) But permission to erect a dam for a saw mill, is for a temporary purpose ; is

terminated by the decay of the dam ; and will not authorize the erection of another

dam in its place. (Hepburn v. M'Dowell, 17 Serg. & Rawle, 383.) Otherwise of a

license to build permanently. (Kerick v. Kern, 14 Serg. & Rawle, 267, 272.)

These, and the like presumptive rights, may be conditional ; as to draw from the

plaintiff's flume for a fulling mill below, the defendant doing one fourth part of all neces-

sary repairs of the dam
;
(Mitchell v. Walker, 2 Aik. 260 ;) and the whole may be

inferred from user, (id.)

The presumption, arising from a usage of 20 years, will not be rebutted, though it

appear to have commenced when the land through which the water is derived was in

the occupation of a lessee, if 20 years have elapsed since the lease terminated. (Finch

V. Resbridger, 2 V^ern. 390 ; Gilb. Eq. Cas. 3, S. C. by title of Lord Guernsey v. Rod-

bridges.) And it seems to have been thought that ineffectual attempts, mean while,

to prevent or put an end to the water course, will not serve to weaken the presump-

tion. (Finch v. Resbridger, 2 Vern, 390.) Quore. But it maybe shown that the

party sought to be concluded was, during the progress of the time, or some portion of

it, incapable, by reason of infancy, coverture, or other disability, of giving the neces-

sary license, or making the grant sought to be presumed. (Lord Guernsey v. Rod-

bridges, Gilb. Eq. Rep. 3, admitted. Of this, quere ; for it is denied by Story, J.

that any such disability will avail. (Tyler v. Wilkinson, 4 Mason, 402.) He says

that a mode of extinguishment binding on infants, femes covert, &c. may just as well

be presumed, as a grant; though he admits it stood originally on this ground. He
says it is now a presumptio juris el de jure, and not necessarily resting on the pre-

sumed foundation of a grant. The case from Gilb. Eq. Rep. puts it on the latter

ground alone. In Bradbury v. Grinsell, (2 Saund. by Williams, 175, d. e.) it was ex-

* pressly held that a usage for 20 years, commencing and perfected by the consent and

acquiescence of the particular tenant for life, to erect and keep up a weir on the river

Thames, should not bind the reversioner; and this on the ground that the tenant for

life had no power to grant or licence the act. (See post-, text, and cases there cited.)

It seems quite doubtful, therefore, whether disability, as well as the estate being out

on lease ,would not be an answer to the claim at the present day. (And see per Rich-

ardson, J, in Gilman v. Tilton, 5 N. H. Rep. 233, 4.)

If the enjoyment originated in a written agreement or lease, there can of course be

no presumption made in favor of a more extensive claim, than what the true construc-

tion of the contract shows. (Davis v. f.Iorgan, 4 Barn. & Cress. 8. See also Rex v.

Hudson, Str. 909.) If the party have, within 15 (20) years before suit brought, ac-

knowledged the plaintiff's claim, though under a mistake of the right, the presumption

of a grant is rebutted. (Mitchell v. Walker, 2 Aik. 266.)

If the encroachment or erection be a puqlic nuisance, (as if it be on an arm of the

sea, or injure the health of a whole neighborhood,) no length of time will legalize it.

(Vooghtv. Wittch, 2 Barn. & Aid. 662. Weld v. Hornby, 7 East, 195. Mills v. Hall,

Vol. I. 70
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9 Wend. 315.) This question stood quite doubtful on former dicta in New York, (see

Stiles V. Hooker, 7 Cowen's Rep. 266, and the reasoning of Kent, C, J. and Thomp-

son, J. in Palmer v. Mulligan, 3 Cain. Rep. 315, 319,) though it now seems at rest by

the above direct adjudication, (Mills v. Hall.) In the famous Wells Harbor case, a

private conflict concerning an embankment on navigable water, which had stood '20

years. Lord Mansfield said, " The length of time is clearly not a bar, or anything like

a bar. It is a public nuisance, which may increase every hour; and it is nobody's

business to prosecute." (Folkes v. Chadd, 3 Doug. 343.) How this may be where

the public have fixed for themselves a term of limitation, as has been done in New

York, and whether the courts will not allow the analogous bar as to encroachments,

is another question.

To complete the presumptive title, the adverse enjoyment must be continuous and

uninterrupted for the whole term. An interruption may arise by a unity of seisin and

possession. Thus, where A. and B. had adjoining closes ; and A., having conducted

'the water from B.'s close on to his own, enjoyed it in a particular manner for a less

period than 15 years, (the Connecticut limitation,) and then conveyed his close in fee

simple to B. ; and B., after a ievi days possession, re-conveyed it to A. ; after which

A. enjoyed the water in the same manner he had done before, for a period less, but

with the former period making more than 15 years ; held a fatal interruption, and that

A. acquired no right. (Manning v. Smith, 6 Conn. Rep. 289.) So, by an acknowl-

edgment of the plaintift"'s claim, even under a mistake of the defendant's rights;

(Mitchell V. Yv'alker, 2 Aik. 266 ;) or where the easement claimed is a right to flow

the plaintiff's land, his occasional use of it within 15 (20) years, for meadow, &c.

and once fencing it off for that purpose. (Shumway v. Simons, 1 Verm. Rep. 53.)

A total nonuser for 20 years affords a presumption either of the extinguishment of

the former presumptive right in favor of some other adverse right; or where no such

adverse right appears, then simply that the former has been surrendered, or that it

never existed. (Prescott v. Phillips, 2 Ev. Poth. 136. Per Lord Erskine, C. in

Hillary v. Waller, 12 Yes. 265. Per Story, J. in Hazard v. Robinson, 3 Mason, 275,

6. 2 Ev. Poth. 136 ; Mr. Evans' remarks on the case of Prescott v. Phillipps. 3

Kent's Comm. 448, 9, and the authorities there cited.) The two last writers lean to

the civil law, that rr.ere nonuser would not be enough ; but some distinct act of aban-

donment should be done or allowed by the former claimant of the easement. It has,

however, been distinctly adjudged in Maryland, that mere nonuser for 20 years satisfies

the common law ; and that on this the jury should be instructed to find a release to

the owner of the soil, in whatever way the grant may have been shown, whether under

a statute or by user. (Wright v. Freeman, 5 Har. & John. 467.)

A unity of possession, though it generally extinguishes an easement, (3 Kent's

Comm. 2d ed. 449,) will not destroy the presumptive right to the use of water. (Haz-

ard V. Robinson, 3 Mason, 272, 277 to 279, and the cases there cited.) So that where

a mill and dam of B., standing below A., of right flows back on A.'s mill, if A. should

purchase the mill and dam below, and sell them to C, the latter would have the same

right as B. had; for the union of possession in A. would not change the rights of the

lower mill. And in such a case, where the right to flow the mill above was lost by a

nonuser, (viz. lowering the dam two feet) for 20 years, and then A. purchased the low-

er mill, and sold it to C, held that the former right to flow being severed before A.
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purchased, by the dam being reduced, no greater right passed to C. (Hazard v. Rob-
in:on, 3 Mason, 272.)

And see Campbell v. Wilson, 3 East, 298, 9. Goodtitle, ex dem. Parker v. Bald-

win, 11 East, 491.

As to who may dispose of a faculty; its different kinds, qualities and incidents,

and presumptive evidence of a right to it, and the remedy for a violation of the riaht,

see the books more at large. (Corven's case, 12 Rep. 105. May v. Gilbert, 2

Bulstr, 150. Frances v. Ley, Cro. Jac. 363. Langley v. Chute, Sir T. Raym. 246.

Chambre's arg., 1 T. R. 429, and per Buller, J., 1 T. R. 432. Mainwaring v.

Giles, 5 Barn. & Aid. 358. 1 Lev. 71. 3 id. 73, 4. Kenrick v. Taylor, 1 Wils.

326. Petman v. Bridger, 3 Phillim. 324. Noy, 133. Per Buller, J., 5 T. R. 29S.

Per Willes, J., 1 T. R. 432, note. 1 T. R. 431, note. Morgan v. Curtis, 3 Mann.

& Ryl. 389.)

And see Dawson V. Duke of Norfolk, 1 Price, 251. Daniel v. North, H East,

:37l. Rex v. Barr, 4 Canapb. 16. And see Livett v. Wilson, 3 Bing. 115.

NOTE 305—p. 400.

It would, therefore, seem that direct proof is of a higher degree than that which is

merely circumstantial. Indeed, the exclusion of the latter, where it is obvious that the

former exists, and it is not shown to be beyond the reach of the party, is a very com-

mon occurrence, as will be seen hereafter, under the rule that the best evidence of

which the fact appears to be susceptible must be produced. Ante, 437 of the text.

The most striking illustration of the present rule in the text, will be found in the case

of Williams v. The East India Company, stated antP 420, 421 of the text. The ad-

mission of secondary or circumstantial evidence by proof of a subscribing witness'

hand-writing, where he cannot be produced, is another instance. (Post, of the text,

with the notes.) So the entries of third persons since deceased, either against their

interest or in the line of their duty. (Post, in the text, with the notes. And see

what Parke, J. said of such an entry, in Patteshall v. Turford, 3 Barn. & Adolph. 890.)

Where direct evidence is attainable, circumstantial is of a secondary nature. (3 Stark.

Ev. 515.) Beside, the great excellence of indirect testimony is its freedom from

suspicion ; and no greater discredit can be thrown upon it than when direct evidence

is withheld. (id. ; and see Hazzard v. Smith, 1 J. J. Marsh. 66, 8.) A person who

rests his case on the aro^ument that certain circumstances which he adduces afford a

presumption of the existence of a disputed fact, is not entitled to any attention what-

ever if he cannot but be in a condition to give direct and positive evidence of the

fact itself, supposing it to be true. (2 Ev. Poth. 340, No. 16, § 14.

)

On the different heads viz. of presumptive or circumstantial evidence in criminal

cases, see ante, notes 282 to 290 inclusive passim.

It is not to be disguised that circumstantial, like all other proof, is sometimes falli-

ble. The case mentioned, 2 Hal. P. C. 289, of the man condemned as the thief,

though he had only received the horse from the real felon, who delivered him with a

view to escape a pressing pursuit ; and thus threw the onus on an innocent bailee,
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and himself escaped, is sometimes referred to as inculcating caution in respect to

this species of evidence. (Russ. on Cr. 1154, note (e).)

There was, too, a tract entitled " The Theory of Presumptive Proof," appended to

the first American edition of Phillipps, (1816,) the body of which contains some very

sensible remarks. But it subjoins eleven startling cases, in which, apparently, the

Btroncfest circumstantial evidence, whereon, in some of them, convictions followed, and

capital punishments were inflicted, had finally turned out to be delusive ; the victims

being in truth innocent. These cases were, for some time, rung through our crimi-

nal courts as seriously impugning the doctrine which sanctions such evidence. Weak
juries were sometimes alarmed by them ; and judges felt bound peremptorily to inter-

pose, in order to maintain the best settled principles in the law of evidence. In a case

of highway robbery, (Gen. Sess. of N. York, Sept. 1817, before the late RadclifF, J.

then mayor, and his associates,) Gardiner, for the prisoners, proceeded to read and

commet\t on these cases to the jury. The learned judge, in charging the jury, took oc-

casion to explain the nature of their oath. It had often been said by counsel he observ-

ed, that jurors, in rendering a verdict, swear that the prisoner is guilty or not guilty,

The jury swear to no such thing: they declare, in rendering a verdict, the result of

the conviction of their minds, from the evidence produced ; having previously sworn
to give a true verdict according to the evidence. He then observed that the cases

read by the counsel for the prisoner were extreme cases ; and such as do not exist

perhaps, in or.e case in a thousand. Tiie plain practical rules of evidence, which had
been established for ages, ought not to bs shaken by any collection of cases in the

works of theoretical writers. Such cases may be inserted for the purpose of inducing

the greater caution in j'xries ; but if employed for any other purpose, their application

to the generality of cases depending on circumstantial eviden'ce, is dangerous in the

extreme. Perhaps the determination of one half the cases tried in our courts, de-

pends on the combination of ciisumstances
; and to apply extreme cases in such de-

termination, would be sapping soine of the moit salutary rules known to our law.

All human testimony is fallible
; but jurors, in their decisions, must rely on such tes-

timony. (Canton & Redding's case, 2 C. H. Rec. 149, 151 2.)

The reporter very aptly illustrates ihe ismark of the court ; adding, in respect to

the author of the book cited by Gardinier, - might he not, by ransa°cking the Eng-
lish annals, or the reports of adjudicated casei-frora the time of William the Con-
queror, have selected eleven cases in which verJicts had been rendered on direct

proof independent of circumstances ; but in which the witness ot witnesses swear-

ing to the facts, were guilty of the foulest perjury \ If so, might lie not have
written a theory of posUiue proof; and have produced these cases to show its falli-

bility, with as much propriety as the essay now under consideration i" (2 C. H.
Record. 151.)

Indeed, there can be little doubt that a full catalogue of victims, even if confined to

the perjured witnesses of English legal history, would result in much more frequent

cases of fallibility on the side of direct evidence. The bloody perjuries of Oatea

Bedloe and Dugdale have rendered them conspicuous in general history. Could the

more obscure cases be collected, they would, no doubt, be multiplied to a much (rreater

e:;tent than the learned author of the theory of presumptive proof could carry out the

cases on his side of the question.

Honest mistake and fallibility, in direct and positive proof, also come in for their



Ch. 9.] Of Presumptive Evidence, and of Premmptions. 557

share of victims. But is a witness to be discredited because he may be perjured, or •

may be deceived^ Is a hypothesis to be rejected because it may be untrue J The

principle of veracity, the tenacity of memory, acuteneas or accuracy of hearing and

observation, the skill of professional witnesses, the usual connection between circum-

stances and hypothesis, the sagacity of jurors, or wisdom of juridical conclusion, may

each in turn be wanting ;
yet they must be taken to be, as they in truth are, perfectly

adequate to the general administration of justice. Oral or written language, though

generaUy perspicuous, when employed on familiar or ordinary subjects, becomes in-

accurate and obscure, in proportion as its objects are novel, or complex. Here is a

defect by which the most luminous meaning may be, and often is, rendered not only

dim and doubtful, but entirely perverted. It is not denied that the language of cir-

cumstances labors under a similar defect ; but certainly not a greater ; and, I think,

•we have seen that the same argument which goes to subvert the force of this kind of

evidence would be equally effective against all oral evidence ; and against our judicial

institutions, if not against the English language itself.

So far, we have taken for granted that the eleven cases reported in the above men-

tioned appendix do, if historically true, present a series of rash or erroneous deduc-

tions even from well established circumstances, which were fatal to innocence. A
synopsis of those cases will, however, show that this is far from being the case.

I. The first (Jenning's case) and the tenth (anonymous) were convictions founded

on the io\i\esi fraud and perjury ; the latter of a character so diabolical, as to dis-

credit its historical truth ; and the third (Harris' case) on the conspiracy^ fraud and

direct perjury of Morgan and the maid servant, in the proof and simulation of circum-

stances. These three cases may be set down as convictions procured hy fraud and

perjury.

II. Of the remaining eight cases, the second, (anonymous,) the fifih^ (Miles' case,)

and eleventh, (Stringer's case,) each present circumstances on which a common mag-

istrate would hardly be authorized to commit for trial. The second of these resulted

in an acquittal ; in the fifth, the jury of neighbors who tried the man were so influ-

enced by horrid rumors and alleged supernatual signs of guilt, that they were com-

pletely disqualified for seeing the utter inadequacy of the proof. The report substan-

tially admits that the prisoner owed his death to the prejudice and superstition of his

triors. The most material circumstance in the eleventh was made out by the profes-

sional error of a witness (a young surgeon) which was explained by better skill after

the trial, and the man received a pardon.

HI. The fourth (Crow's case,) was an honest mistake of personal identity. A
great number of witnesses, the neighbors of Geddely, the real criminal, mistook

the former for the latter. Such a mistake is not solitary. (Hoag's case, 5 C. H.

Rec. 124.)

IV. In the seventh (Bradford's case,) the inference was very little wide of the

mark. He had, in truth, come into the room where the dead body lay, with intent to

kill and rob the deceased ; but another had preceded him in the horrid act. It was a

mere accident that the entire inference was incorrect ; and that the prisoner suffered

for the moral, not the legal guilt of murder.

V. The eighth (Shaw's case,) is an instance of the fallibility of direct testimony

the dying declarations of the deceased, the prisoner's daughter. These were, as

usual, properly received as competent, (except, perhaps, her answer to the last
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quesfion, which was leading.) She charged her father with the murder; but was

unable to explain that she meant by this, his crossing her purposes of marriage, and

leading her to commit suicide. This direct testimony being out of the case, the

prisoner must have been acquitted. And so if her letter had not been accidentally

misplaced.

VI. In the ninth, (Hawkins and Simpson's case,) the report admits that the guilt

of the prisoners was palpable ; and they were properly convicted. But it insists that

the judge, (Montague, B.) hastily inferred the falsehood of a circumstance set up in

the proof of an alibi, upon the ground that ink taken from the same standish within

the same minute of time would exhibit the same color. The judge suggested that

because the color of the ink in the body of the receipt and that in the signature dif-

fered, the inference was fair that the paper was not drawn and signed from the same

standish at the same time. In that instance, it happened not to hold true of the re-

porter's notes ; and hence it must be stricken from the catalogue of legitimate cir-

cumstances, although it were true of every other standish since the Norman invasion I

Certainly no internal evidence is oftener relied on in books or in practice, as impeach-

ing the verity of a document.

So far we have fraud, perjury, conspiracy, a prejudiced jury, professional error

and mistake of witnesses, the misapprehension of direct testimony and its accidental

non-correction ; and an alleged want of adequate sagacity in Baron Montague. If

the compiler meant to admonish us that caution is necessary under all these heads, it

is very well. But if he meant to question either the force or safety of presumptive

evidence as it is understood by our law, and acted upon in our courts, his success is

quite questionable.

VII. The sixth case of the eleven, (anonymous,) is however, certainly an instance

where our courts would feel satisfied with a verdict of guilty, upon the presumptive

evidence, although the prisoner was in truth innocent. By an accidental turn in the

affair, inscrutable to human sagacity, the guilt belonged to another, wliile it was
imputed, and all the circumstances pointed to the prisoner. The manner of Ms ac-

quittal presented an equally striking anomaly. The case is altogether an extreme

one, prodigiously interesting in all its features. It is briefly detailed in the appendix,

and somewhat differently from other reports of what is evidently the same case. It

is not without some degree of instruction ; and. we therefore give the followmg

account of it, as republished from a London paper, which reached this country seve-

ral years ago.

" The following singular case is at present the subject of dramatic representation

at one of our minor theatres, (the Coburgh.) The narrative is extremely interesting,

as exemplifying that circumstantial evidence, even when apparently the most con-

clusive, is not always to be rehed upon as infalhble. It happened in the year 1672,

The reader will find the account of it in the Gentleman's Magazine for 1762.

" In the reign of Q,ueen Ehzabeth, a person was arraigned before Sir James
Dyer, Lord Chief Justice of the Court of Common Pleas, upon an indictment for

the murder of a man, who dwelt in the same parish with the prisoner. The first

witness against him deposed, that on a certain day mentioned by the witness, in the

morning, as he was going through a close, which he particularly described, at some
distance from the path, he saw a person lying in a condition that denoted hun to be

either dead or drunk ; that he went to the party, and found laim actually dead, two



Ch. 9.] Of Presumptive Evidence, and of Presimipiions. 559

Tvounds appearing on his breast, and his shirt and clothes much stained tvith blood ;;

that the wovinds appeared to the witness to have been given by the puncture of a
fork, or some such instrument, and looking about he discovered a fork lying near the

corpse, which he took up, and observed it to be marked with the initial letters of the

prisoner's name ; the witness at the same time produced the fork in court, which the

prisoner owned to be his, and waived asking the witness any questions.

" A second witness deposed, that, on the morning of the day on which the deceased

was killed, the witness had arisen early with an intention to go to a neighboring

market town, which he named ; that as he was standing in the entry of his own
dwelling house, the street door being open, he saw the prisoner come by, dressed in

a suit of clothes, the color and fashion of which the witness described ; that he (the

witness) was prevented from going to market, and that afterwards the first witness

brought notice to the town, of the death and wounds of the deceased, and of the

prisoner's fork being found near the corpse ; that upon this report, the prisoner was
apprehended, and carried before a justice of the peace, w^hom he named and pointed

at, he being then present in the court ; that he (the witness) followed the prisoner
' to the justice's house, and attended liis examination, during which he observed the

exchange of raiment which the prisoner had made since the time when the witness

had first seen him in the mornmg ; that at the time of such examination the prisoner

w^as dressed in the same clothes which he had on at the time of the trial, and that

on the witness charging him Avith having changed his clothes, he gave several

shuffling answers, and would have denied it ; that upon the witness' having men-

tioned this circumstance of the change of dress, the justice granted a warrant to

search the prisoner's house for the clothes described by the witness as having been

put ofi" since the morning ; that the witness attended and assisted at the search, and

that after nice inquiry for two hours and upwards, the very clothes which the wit-

ness had described were discovered concealed in a straw bed. He then produced

the bloody clothes in court, which the prisoner owned to be his clothes, and to have

been thrust into the straw bed with an intention to conceal them, on account of their

being bloody.

" The prisoner also waived asking the second witness any question.

" A third witness deposed to his having heard the prisoner deliver certain menaces

against the deceased, from whence the prosecutor intended to infer a proof of malice

prepense. In answer to which, the prisoner proposed certain questions to the court,

leading to a discovery of the occasion of the menacing expressions deposed to, and

from the witness' answer to those questions, it appeared that the deceased had first

menaced the prisoner.

" The prisoner being called upon to make his defence, addressed the following

narration to the court, as containing all he knew concerning the manner and circum-

stances of the death of the deceased, viz :
' That he rented a close in the same parish

with the deceased, and that the deceased rented another close adjoining to it. That

the only way to his own close was through that of the deceased, and that on the day

the murder in the indictment was said to be committed, he rose early in the morning,

in order to go to work in his close, with his fork in his hand, and passing through the

deceased's ground, he observed a man at soms distance from the path, lying down

as if dead or drunk • that he thought liimself Ijound to see what condition the per-

son was in, and upon getting up to him. he found him at the last extremity, with
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two wounds in his breast, from which a great deal of blood had issued ; that in order

to relieve him he raised liim up, and with great difficulty set him in his lap ; that he

told the deceased he was greatly concerned at his unhappy fate, and the more so as

there seemed to be too much reason to apprehend that he had been murdered -., that

he intreated the deceased to discover, if possible, the occasion of his misfortune,

assurino- him he would use his utmost endeavors to do justice to his sufferings ; that

the deceased seemed to be sensible of what he said, and in the midst of his agonies

attempted, as he thought, to speak to him, but being seized with a rattling in his

throat, al\er a hard struggle,- he gave a dreadful groan, and vomiting a great deal of

blood some of which fell on his (the prisoner's) clothes, he expired in his arms ; that

.the shock he felt on account of the accident was not to be expressed, and the rather

as it was well known that there had been a difference between the deceased and

himself, on which account he might possibly be suspected of the murder ; that he

therefore thought it advisable to leave the deceased in the condition he was, and to

take no farther notice of the matter ; that, in the confusion he was in when he left

the place, he took away the deceased's fork, and left his own in the room of it,'by

the side of the corpse ; that being obliged to go to his work, he thought it best to

shift his clothes, and that they m'ght not be seen, he confessed that he had hid them

in the place where they were found ; that it was true he had denied before the

justice that he had changed his clothes, being conscious that this was an ugly cir-

cumstances that might be urged against him, and being unwilling to be brought into

trouble if he could help it ; and concluded his story with a solemn declaration that

he had related nothing but the truth, without adding or diminishing one tittle, as he

should answer it to God Almighty.' Being then called on to produce his witnesses,

the prisoner answered with a steady, composed countenance, and resolution of voice,

' He had no tvilness, hut God and his own conscience.''

" The judge then proceeded to deliver his charge, in which he pathetically en-

larged on the heinousness of the crime, and laid great stress on the force of the evi-

dence, which, although circumstantial only, he declared he thought to be irresistible,

and little inferior to the most positive proof; that the prisoner had indeed cooked up

a very plausible story, but if such, or the like allegations, were to be admitted, in a

case of this kind, no murderer would ever be brought to justice, such bloody deeds

being generally perpetrated in the dark, and with the greatest secrecy ; that the

present case was exempted, in his opinion, from all possibihty of doubt, and that

they ought not to hesitate one moment about finding the prisoner guilty.

" The foreman begged of his lordship, as this was a case of life and death, .that the

jury might be at liberty to withdraw, and upon this motion an officer Avas sworn to

keep the jury.

" The trial came on the first in the morning, and the judge having sat till nine at

night, expecting the retiirn of the jury, at last sent an officer to inquire if they were

agreed in their verdict, and to signify to them that his lordship would wait no longer

for them. Some of them returned for answer that eleven of their body had been of

the same mind from the first, but that it was their misfortune to have a foreman that

proved to be a singular instance of the most inveterate obstinacy, who having taken

up a different opinion from them, was unalterably fixed in it. The messenger was

no sooner returned, but the complaining members, alarrae d at the thought of being

kept under confinement all tlie night, and despairing of bringing their dissenting
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brother over to their own way of thinking, agreed to accede to his opinion, and hav-

ing acquainted him with their resolution, they sent an officer to detain his worship a

kw minutes, and by their foreman brought in the prisoner not guilty. His lordship

could not help expressing the greatest surprise and indignation at this unexpected

verdict ; and after giving the jury a severe admonition, he refused to record their

verdict, and sent them back again, with directions that they should be locked up

all night without fire or candle. The whole blame was publicly laid on the fore-

man by the rest of the members, and they spent the night in loading him with re-

flections, and bewailing their unhappy fate in being associated with so hardened a

Avretch ; but he remained quite inflexible, constantly declaring he would sufler death

rather than change his opinion.

" As soon as his lordship came into the court, the next morning, he sent again

to the jury, on which all the eleven members joined in requesting their foreman to

go into the court, assuring him they would adhere to their former verdict, whatever

was the consequence, and, on being reproached with their former inconstancy,

they promised never to desert or recriminate upon their foreman any more. Upon

these assurances, they proceeded into court, and again brought in the prisoner not

guilty. The judge, unable to conceal his rage at a verdict, which appeared to

him in the most iniquitous light, reproached them with the severest censures, and

dismissed them with this cutting reflection, that the blood of the deceased lay at

their door.

" The prisoner, on his part, fell on his knees, and with uplifted eyes and

hands, thanked God for his deliverance, and, addressing himself to the judge, cried

out, You see, uiy lord, that^ God and a good conscience are the best of witnesses.

" These circumstances made a deep impression on the mind of the judge, and, as

soon as he was retired from the court, he entered into discourse with the high she-

riff", upon what had passed, and particularly examined him as to his knowledge of

this leader of the jury. The answer this gentleman gave his lordship was, that he

had been acquainted with him many years ; that he had an estate of his own of

about £50 per annum, and that he rented a very considerable farm besides ; that he

never knew him charged with an ill action, and that he was universally esteemed

in his neighbourhood.

" For further information his lordship Hkewise sent for the minister of the parish,

who gave the same favorable account of his parishioner, with this addition, that he

was a constant churchman and a devout communicant.

" These accounts rather increased his lordship's perplexity, from which he could

think of no expedient to deliver himself, but by having a conference in privfite with,

the only person who could give him satisfaction. This he desired the sherifl" to pro-

cure, who readily off'ered his services, and without delay brought about the desired

interview.

"Upon the juryman's being introduced to the judge, his lordship and he retired

into a closet, where his lordship opened his reasons for desiring that visit, making

no scruple of acknowledging the uneasiness he was under, and conjuring his visitor

frankly to discover his reasons for acquitting the prisoner. The juryman returned

for an answer, that he had sufficient reasons to justify his conduct, and that he was

neither afraid nor ashamed to reveal them, but that as he had hitherto locked them

up in his own breast and was under no compulsion to disclose them, he expected
:

Vol. I. 71
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his lordship would engage upon his honor, to keep what he was about to unfold, as

secret as he himself had done ; which his lordship having promised to dq, the jury-

man then proceeded to give his lordship the following account : That the deceased

being titheman of the parish- where he (the juryman) lived, he had, the morning of

his decease, been in his (the juryman's) grounds amongst his corn, and had done

him great injustice, by taking more than his due, and acting otherwise in a most ar-

bitrary manner. That when he complained of this treatment, he had not only been

abused with scurrilous language, but that the deceased had likewise struck at him

several times with his fork, and had actually wounded him in two places, the scars

of which wounds he then showed to his lordship ; that the deceased seeming bent

on mischief, and he (the juryman) having no weapon to defend himself, had no

other way to preserve his own hfe, but by closing with the deceased, and wrenching

the fork out of his hands, which having effected, the deceased attempted to recover

the fork, and in the scuffle received the two wounds, which had occasioned his death ;

that he was inexpressibly concerned at the accident, and especially when the priso-

ner was taken up on the suspicion of the murder ; that the former assizes being

but just over, he was unwilhng to surrender himself, and to confess the matter, be-

cause his farm and affairs would have been ruined by his lying in jail so long; that

he was sure to have been acquitted on his trial, for that he had consulted the ablest

lawyers upon the case, who had all agreed, that as the deceased had been the ag-

gressor, he would only have been guilty of manslaughter at the most ; that it was

true he had suffered greatly in his own mind on the prisoner's account, but being well

assured that imprisonment would be of less ill consequence to the prisoner than to

himself, he had suffered the law to take its course ; that.in order to render the priso-

ner's confinement as easy to him as possible, he had given him every kind of assis-

tance, and had wholly supported his family ever since ; that in order to get him

cleared of the charge laid against him, he could think of no other expedient than

that of procuring himself to be summoned on the jury, and sit at the head of them,

which with great labor and expense he had accompUshed, having all along de-

termined in his own breast rather to die himself Ihan suffer any harm to be done

to the prisoner.

" His lordship expressed great satisfaction at this account, and after thanking him

for it, and making this further stipulation, that in case his lordship should survive him,

he might then be at liberty to relate this story, that it might be delivered down to pos-

terity, the conference broke up.

" This juryman lived 15 years afterward ; C. J. Uyer inquired after him evey year,

and happening to survive him, delivered the above relation."

We had occasion, ante, note 287. to cite the strong remarks of Livingston, J. in

United States v. Jacobson, made (A. D. 1817) shortly after the " Theory of Pre-

sumptive Proof" had furnished our criminals, as was believed, with a ready maga-

zine of defensive armour. Similar resorts were, it seems, continued before the able

successor of that lamented jurist. Such was the course in Jones' case, (United

States C. C. April, 1824, 2 Wheel. Cr. Cas. 451.) "A number of cases," (says

Thompson. J. in his charge to the jury,) " have been cited and read, to show you the

dangerous tendency of this kind of proof. It is possible an innocent person may have

suffered ; but such cases, (if any such there were,) could be no objection to this

kind of evidence. If jurors were to disregard it, there would be an end to the ad-
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ministration of law, and to governnnent. It is the duty of the jury to weigh all the

evidence for and against the prisoner ; and fair and legal inferences are to be made

frond facts and circumstances. They are often more satisfactory and conclusive than

the testimony of witnesses, (id. 461, 2.) Again, per Washinfrton, .T. (in 1806,)

" circumstantial evidence is sufficient, and is often more persuasive than the posi-

tive evidence of a witness, who may be mistaken ; whereas a concatenation, and a

fitness of many circumstances, made out by different witnesses, can seldom be mistaken,

or fail to elicit the truth." (United States v. Johns, 1 Wash. C. C. Rep. 372.) Per

Riker, recorder :
" It is to be received with caution ; nevertheless, circumstances are

often so strong as to amount to satisfactory proof." (People v. Smith, N. Y. Gen.

Sess., .Tan. term, 1823, 1 Wheel. Cr. Cas. 131, 2 ) And per Park, J. (in Rex v.

Thnrtell. for the murder of Weare, Hertford assizes, Jan. 1824, id. 462, note.) " The

eye of omniscience can alone see the truth in all cases; circumstantial evidence is

there out of the question ; but clothed, as we are with the infirmities of human nature,

how are we to get at the truth without a concatenation of circumstances 1 Though

in human judicature, imperfect as it must necessarily be, it sometimes happens, per-

haps in the course of one hundred years, that in a few solitary instances, owing to the

minute and curious circumstances which sometimes envelope human transactions,

error has been committed from a reliance on circumstantial evidence ; yet this spe-

cies of evidence, in the opinion of all those who are most conversant with the ad-

ministration of justice, and most skilled in judicial proceedings, is much more satis-

factory than the testimony of a single individual who swears he has seen a fact com-

mitted."

The magnitude of the danger arising from the fraudulent simulation of circumstan-

ces, is greatly lessened by almost inevitable detection. To show this, Mr. Starkie

has abridged three remarkable cases. One was where the deceased being strangled,

his murderers, to make the case look like a suicide, ran his own sword through his

body, and threw him into a diich, laying his gloves, &c. on the bank ; but there was

no blood about the place, and the body was discolored and bruised. On drawing out

the sword, no blood followed, and the neck was so flexible that the chin could be

turned from one shoulder to the other. Another case, was where the murderers cut

the throat of a female in bed ; and it was distinguished from suicide, by the bloody

mark of a left hand on the left hand of the deceased. Another, was where the de-

ceased's pistol was found lying near him ; but on examining the ball by which he had

been killed, it was found to be too large for the calibre of his pistol. (3 Stark. Ev.

504, 5.)

In People v. How, for the murder of Church, (before the O. and T. Alleg. Co. Feb.

1824, Rochester, circ. judge presiding, I Wheel. Cr. Cas. 412,) it appeared by direct

proof, that between 1 and 2 A. M., (30th Dec. 1823,) he was called out of bed at his

house by a person pretending to have a letter for him ; and as he opened the door

was shot dead on the spot. The circumstances from which the prosecution sought

to infer that the prisoner was the murderer, (the inmates of Church's house not being

able to identify any one; were, 1. That the prisoner had not long before, frequently

complained that Church had defrauded him ; 2. Had used threats against Church, to

a number of people ; and on one occasion had threatened to take his life ; 3. Had en-

deavored to persuade a person to assist him in putting Church out of the way ; 4.

Had threatened to shoot him ; 5. Was seen lurking a few evenings before the murder
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with his rifle, and endeavoring to conceal it ; 6. Left the village of Angelica the sam©^

evening, and in time to have gone to Church's and have committed the murder ; 7;

Had something under his coat exhibiting the appearance of a rifle; 8. His suspicious

conduct on the evening of the murder ; 9. In the morning, the horse upon which

he rode on the evening of the murder was found wet with sweat ; 10. His false'

statements about the huise being sick; 11. The ball with which Church was shot

matched one found in the prisoner's rifle box ; 12. The lint and horse hair found ad-

hering to the rifle ; 13. 'Ihe patch and tow wadding found in the house of the pris-

oner near where he lay, &c. On these circumstances, alter an able defence, the pris-

soner was convicted and sentenced. He afterwards confessed his guilt, and was exe-

cuted.

In these cases of homicide, the precaution of Lord Hale seems to be enough for

laying the foundation of circumstantial evidence: "I would never convict any per-

son of murder or manslaughter unless the fact were proved to be done, or at least the

body found dead." (2 Hal. P. C. 290.) A departure from this important suggestion,

which is now universally acted upon, was a capital error in Mile's case, cited supra,

from Phil. App. The body being afterwards found, it plainly appeared that the death

was accidental, The judge should have slopped the prosecution. In the two illustra-

tive cases staled by Hale, (P. C. ut supra,) one of the persons supposed to have been

murdered, was sent on a long sea voyage, and the other had run away. The late re-

markable case of Stephen and Jesse Boorn, in Vermont, was in truth of the latter

character, though the prisoners actnaliy confessed their imputed guilt. (Bennington

S. C, Sept. term, 1819, Pamph. Fay & Burt.)

The rule that the body must be found dead, is adhered to with great strictness in

the English courts. Where the father and mother of a bastard child threw it into the

dock, and the body was never afterwards found, an acquittal was directed, because the

flow of the tide might have carried out the body of the livinj infant. (Case cited by

Garrow, arg. in Hindmarsh's case, 2 Leach, 571 ; Russ. on Cr. 682, note S. C.)

Though it must be confesseii that Hindmarsh's case itself looks much like a departure

from a strictness absohUeli/ safe. There a sailor having been seen to throw his cap-

tain overboard, it was put to the jury, on the circumstances of a previous scufl!le be-

tween tliem, a billet of wood on the deck, and stains of blond on tlie deck and the pris-

oner's clothes, wheiher he had not killed the deceased before he threw him overboard ;

and so the dead body might be said to have been found {seen) hy the witness, with-

in the rule. (2 Leach, 571. Russ. on Cr. 682, S. C.)

See farther, on the subject of presumptive evidence in criminal cases generally, 1

Chit. Cr. Law, 563 ; 4 Bl. Comm. 358, 9.

It is not the nature of our legal reports to aid us much in practically collecting the

amount of credibiliiy, either as it is to be sought for in a single witness, in numbers con-

curring to establish the same fact, or in the lelalive weight of conflicting witnesses.

In general, the utmost those reports can do, is to determine when the question of cred-

ibility fairly arises, suggest abstract rules for its determination, and leave their appli-

cation to the jury, under the direction of the judges at the circuit. In the course of the

cases, we may gather thai the integrity, ability, number and consistency of witnesses,

the conformity of iheir relation wiih experience, or with collateral circumstances, and

the contrary of all these, &c. may in turn be resorted to as the criteria of credibility.

Yet this is mainly for the purpose of the negative conclusion : " To determine the
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force, or even existence of these criteria, belongs not to the judges sitting over their

paper-case." Such grounds of decision are too metaphysical to admit of being accu-

rately todied forth in history, so as to exhibit their exact bearing upon the question ;

much more so the ingredients of which they may be formed, and the steps by which

the supposed grounds may be reached or avoided ; and still more so the means, the

modus operandi by which these latter may be have been elicited. The difficulties

often-times inherent in the nature of the subject, can be obviated in no other way

than by confining the examination to the view, the hearing, the manipulations, the

tact of counsel, judge and jury, and leaving the latter to pronounce the irrevocable

result.

Not that considerable certainty and system has not been introduced by the reports

into this department of the law ; and probably enough for all the ordinary purposes of

investigation. It is therefore the business of the lawyer to consider the adjudged cases

as far as they go ; and beyond this he can still derive great aid from learned and ex-

perienced writers among the profession, some of whom have furnished much valuable

instruction, by giving the result of their own observation.

We shall have occasion, under a future head, to speak of matters admissible in evi-

dence as affecting the credit of witnesses ; and upon which the jury moT/ act as com-

petent. And we shall here content ourselves with a few cases, showing where the

weight and effect of oral testimony is settled by the law, where it must be left open

for the consideration of the jury ; and then proceed to some suggestions for determin-

ing the force and effect of evidence touching credibility, after it shall have reached

them.

1. Where there is no difficulty in saying that a witness is unimpeached, the facts

sworn to by him being uncontradicted, either directly or indirectly, by any other

witness, and there is no intrinsic improbability in his relation, a jury cannot dis-

regard his testimony on the ground, arbitrarily assumed, that they are satisfied,

from his manner, he is biased in favor of the party calling him. (Newton v. Pope,

1 Cowen's Rep. 109.) Were this otherwise, all certainty in the result, from oral

testimony, must be given up. One credible witness is sufficient even to convict of

a crime ; and a useless repetition of witnesses is discountenanced by the law. The

judge might, by the civil law, in his discretion, slop the multiplication of witnes-

ses to the same matter. Wood's Civ. Law, 317, cites D. 22, 5. 1. 2. 2 Dom.

B. 3, tit. 6. sect. 3, art. 14.) And this is not an unusual exercise of discretion

in our own courts. (See Beekman v. Bemus, 7 Cowen's Rep. 29.) The judge is

constantly in the habit of directing a verdict of the jury, which is taken, and entered

by the clerk as a matter of course; unless the jury cbject. (Saville v. Lord Farnam,

2 Mann. & Ryl. 216; and see Nichols v. Goldsmith, 7 Wend. 160.) And where a

cause is thus stopped, and the party in consequence forbears to go on with his evi-

dence, and the jury find against the judge's direction, a new trial will be granted, even

though the direction was contrary to the weight of evidence. (Dunham v. Baxter, 4

Mass. Rep. 79.) Though this was once held otherwise, where the counsel stopped

on the mere intimation of the judge. (Beekman v. Bemus, supra.) Quere. Again ;

Per Caselee, J. : "I was requested to nonsuit the plaintifl". I could not do so upon

the plaintiff's case, though, in similar causes, 1 have occasionally done so afier hearing

the defendant's case ; but when there is any doubt as to the facts, they must be found

by the jury." (Davis v. Russell, 5 Bing. 354.) And per Marcy, J, : Where the evi-
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dence in favor of the plaintiff is so slight, and that which supports the defence so

strong, that had the jury found for the plaintiff the court would have felt itself called

on to set aside their verdict, it will not send the cause back to the jury, because the

judge ordered a nonsuit. (Demyer v. Souzer, 6 Wend. 436, 438 ; Ward v. Van

Uuzer, 2 Hall's Rep. N. Y. S. C. 162, S. P.)

On the other hand, if the fact depend entirely on the testimony of an uncorroborated

witness, whose credibility is plainly impeached, the jury are equally bound to disre^

*^ard his testimdnv. Where the plaintiff's sole uncorroborated witness (or, in this

case it seems even if he be slightly corroborated) has plainly been guilty of perjury

(apparent now on his cross examination) upon the present or a former trial of the same

matter, his testimony must be wholly rejected. (Dunlap v. Patterson, 5 Cowen'sRep.

243, 246.) So, if his testimony be corruptly false in any particular, the whole must

be rejected. (State v. Jim, 1 Dev, 508.)

And it has been so holden in several instances, where the moral credibility of the

witness was plainly impeached ; for the citizen has a right to demand that no issue

should be decided against him without the testimony of at least one credible witness.

(Per Daggett, J. in Newel v. Wright, 8 Conn. Hep. 323.) Thus where, by the wit-

ness' own confession, he was engaged with a gang of counterfeiters and in other crim-

inal practices, and his general character was infamous ; held, that a verdict founded

on his testimony could not stand. (Allen v. Young, 6 Monroe, 136.) So if it appear

he has been convicted of felony, by the record of his own admission. (Per Golden,

mayor, in Orr's case, 5 Cit. H. Rec. 181. Per Radcliff, mayor, in Brown and Ray's

cases, 2 id. 38.) And so, though he may have been pardoned, (and thus rendered

competent,) he is not credible unless corroborated by others. (Per Thompson, U. S.

Judge, Circuit Court, April 1824, in United States v. Jones, 2 Wheel. Cr. Cas. 451.)

Yet, though he were concerned in the very felony of which he testifies, if he be cor-

roborated, the jury may believe him. (Per Radcliff, mayor, in Ferguson's case, 1 C.

H. Rec. 65. Per Riker, recorder, in M'Niff's case, id. 8, 10.) Again, where the

maker of a note, which was endorsed for his accommodation, being released, swore

that the note was endorsed (and a receipt to that effect given by the endorsee) as

collateral security, but in the derangement of his affairs, he had lost the receipt

;

Daggett, J. doubled here whether the fact could be taken as proved by a credible

witness. But when, in addition, it appeared that he had repeatedly contradicted his

now statement, in letters written by him and in conversation, and his character was

beside slightly impeached, the court granted a new trial, although the verdict was in

favor of the witness' credibiHty. (Newell v. Wright, 8 Conn. Rep. 319, 324.) And,

in another case, per Story, J. (on a question whether goods were legally captured

as prize or piratically taken by citizens of the United States,) " If the cause stood

solely upon the testimony of the witnesses who have been e.\amined on behalf of the

libellants," (those who claimed that the goods had been illegally taken.) '• we should

have great hesitation in admitting the conclusions which have been drawn from it.

The witnesses indeed speak directly and uniformly, either to the point of illegal equip-

ment or illegal augmentation of force within our potts. But their testimony is much

shaken by the manifest contradictions which it involves, and by declarations of facts,

the falsity of which was entirely within their, knowledge, and has been completely

established in proof. It has been said that if witnesses concur in proof of a material

fact, they ought to be believed in respect to that fact, whatever may be the other
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contradictions in their testimony. That position may be true under circumstances :

but it is a doctrine which can be received only under many qualifications, and with

great caution. If the circumstances respecting which the testimony is discordant be

immatprial and of such a nature that mistakes may easily exist, and be accounted

for in a manner consistent with the utmost good faith and prohabiliiy, there is much

reason for indulging the belief that the discrepancies arise from the infirmilv of the

human mind, rather than from deliberate error. But where the party speaks to a

fact in respect to which he cannot be presumed liable to mistake, as in relation to the

country of his birth, or his being in a vessel on a particular voyaue, or living in a

particular place, if the fact turn out otherwise, it is extremely difficult to exempt him

from the charge of deliberate falsehood ; and courts of justice, under such circumstan-

ces, are bound, upon principles of law, and morality and justice, to apply the maxim,

falsus in uno falsus in omnibus.'''' (The Santissima, Trinidad, 7 Wheat. 283,

338, 9.)

And, so, though the discrepancy arise from any innocent cause, other than an in-

firmity of the mind : as the difference of observation, the nature of negative and posi-

tive testimony, the declarations of witnesses should be reconciled if possible; and if

the jury find against its obvious weight when tested by these principles, the verdict

will be set aside. Thus, where three witnesses testified explicity to a set of words

spoken in a ball-room, where there was a noise from dancing and the violin, and a

controversy, followed by confusion about the same time, though eleven witnesses who
were in the room testified that they did not hear any such words, and that in their

opinion they should have heard them if uttered, yet the jury finding against the speak-

ing, a new trial was granted. (Johnson v. Scribner, 6 Conn. Rep. 185.) The court

held the affirmative testimony decisively entitled to the greater weight ; and that the

testimony of the eleven was reconcilable upon the ground of wanting opportunity or

attention, (id.)

The testimony of witnesses apparently inconsistent is always to be so construed as,,

if possible, to exempt them from the imputation of perjury. Affirmative testiinony is,,

from its nature, generally of greater weight, and better entitled to weight than nega-

tive ; and the want of means or opportunity in the witness of knowing the matters in

controversy, his actual inattention, the absence of circumstances likely to excite his

attention, or the existence of circumstances likely to divert it, are considerations which

greatly diminish the eff'ect of negative testimony. (Johnson v. Scribner, fi Conn.

Rep. 185; and see Woodcock v. Bennet, 1 Cowen, 711.) Yet negative may equal

positive testimony, and put us to consider the credibility of witnesses on other grounds j

as if two listen with equal attention, and yet contradict each other as to the fact of

the words being spoken, (id. 188, 9, per Hosmer, C. J.) So you may prove that a

man was not at a particular place on a certain day, by showing that he was at another,

so great a distance as to render it impossible to be at both. Dranguet v. Prudhomme,

3 Miller's Lou. Rep. 74 )

So where S. swore positively that an account was presented by him to L., who
swore that he did not recollect or believe that it was, yet credit was given to S. Tho
latter also swore that the defendant made a promise, on such a day, within the state.

It being shown he was out of the state on that day, yet the testimony of S. was main-

tained as being a mere mistake of the time, which may well be ; and the promise was

also proved by another. (Flood v. Thomas, 5 Mart. Lpu, Rep. N. S. 560.) A mis-
'
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take in memory or judgment in one part does not discredit other parts of a witness'

relationffarther than it may go to his general want of adequate power of conception

or memory, (Per Henderson, J. in Slate v. Jim, 1 Dev. 510 )

So a wide distinction shouhi be made between witnesses who have an opportunity of

knowing a fact (as that a writing has not been altered) and those who express a mere

opinion from its appearance. The testimony of one of the former is worth a dozen

of the latter. (Per Sutherland J. in Malin v. Malin, 1 Wend. 623,659. And the

opinion or belief of a witness is sometimes to be entirely rejected, as founded on in-

sufficient premises. Thus, where a witness said one tract of land bounded upon an-

other, but grounded himself on a survey, the particulars of which he did not pretend

to give, this shall he taken as imere general or vague belief or opinion. (Jackson, ex

dem. The People v. Wendell, 5 Wend. 142.) In a late case, where fifteen witnesses

swore that a revolutionary soldier was alive and disbanded at the close of the war, and

but one that he fell in battle during the war, the testimony of the latter being confirm-

ed by various military documents, the balloting bonk omitting his name, it being enter-

ed among the dead, where it was also mentioned that letters patent were delivered to

his administrator, the same fact of his death appearing on muster rolls, pay rolls, &c.

the jury found according to the testimony of the single witness thus confirmed ; and

the supreme court e.xpressed their satisfaction with the verdict. (Jackson, ex dem.

Fowler V. Loomis, 12 Wend. 27.) In estimates of the expense of raising a number

of young slaves in Louisiana, a majority of the witnesses placed it at $30 per an-

num for each ; and one at $15, which the court adopted as probably the fairest es-

timate under the circumstances. They remark that " numeration is certainly the ea-

siest mode by which judges can arrive at conclusions on matters of fact supported alone

by the testimony of witnesses ; but the law of evidence requires that their testimo-

ny should be weighed by probabilities, and its truth be rather ascertained in this

manner than by counting numbers ;" and the court governed themselves much by

the known cheapness of the food and clothing in the climate of that state. (Kemp.

V. Wamack, 2 Miller's Lou. Rep. 272.)

2. Yet there is often no certain standard by which the credit of conflicting wit-

nesses can be ascertained. Different courts and juries would entertain different opi-

nions, and each must judge for themselves. (The People v. Superior Court of the

city of New-York, 5 Wend. 126.) In such a case generally the whole is referable

to the jury, who determine the weight due to each. (Doe, ex dem Jones v. Fulgh-

am, 2 Murph. 364, 367, 8.) And. this, even though the discrepancy be between

the plaintiff" 's own witnesses. Thus, upon a question of variance, on trying an in-

dictment for forging a note not produced, one of the witnesses for the prosecution

swore that it was subscribed Henry, (as charged,) and another, H. (variant) held,

it should be put to the jury, who found the former witness correct. Per Ewing,

Ch. J., " an indictment does not fall because one witness differs from another in

points more or less material, or even in some directly contradicts him." (State v.

Potts, 4 Halst. 26, 31.) A fortiori, where the discrepancy is only partial. For

where the plaintiff" called a witness who proved two several facts, one of which was

for the plaintiff"; but the other would have defeated him, he was allowed to call

other witnesses to disprove the latter fact ; and yet have the credit of his first wit-

ness go to the jury on the fact which he wished to maintain by him. (Bradley v.

Ricardo, 8 Bing. 57.) So where the sole witness to the defendant's hand writing
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prevaricated and swore negatively and affirmatively as to his knowledge. (Bea-

champv. Cash, Dowl. & Ryl. N. P. Cas. 3.)

And so, in general, jurors are the unfettered, illimitable and final judges, when-
ever a question of credibility fairly arises in respect to one or more witnesses, whe-

ther the latter be concurring or conflicting. (Heister v. Lynch, 1 Yeates, 108. Fehl

V. Goods, 2 Binn. 495. Winchell v. Latham, 6 Cowen's Rep. 682. Ackley v.

Kellogg, 8 Cowen's Rep. 223. Sprague v. Michell, 2 Chit. Rep. 271. Fowler

V. The ^tna Fire Ins. Comp. of New-York, 7 Wend. 270. Bucklin v.

Thompson, 1 J. J. Marsh. 223, 227. Jackson ex dem. Fowler v. Loomis, 12

Wend. 27.)

Where the matter of credibility is thus left open for the consideration of the jury,

no certain rule can be laid down for the conduct of their understanding. It is well

settled that they cannot act on their own private knowledge of any fact ; for then it

could not be known whether the verdict be for or against the evidence. (3 Stark.

Ev. 449. 3 Bl. Comm. 375.) The contrary would put an end to the granting of

new trials ; and the very fact that a man be prepossessed, is good cause of chal-

lenge. If he know anything material, he ought to acquaint the court of this ; and

be sworn as a witness. (Said in Smith, ex dem. Dormer v. Parkhurst, Andr. 315,

321.) He is to examine and appreciate the credibility of witnesses, according to his

best knowledge and observation in the light of experience and the laws of human
action. In this he many times has to do with various mental faculties, especially

memory and attention ; and various foibles, frailties and vices as contrasted with cir-

cumspection, candor and moral worth. Several writers have furnished us Avith va-

luable illustrations upon these heads, which cannot be too much studied. The pow-

ers of attention and memory, the two cardinal faculties of a witness' mind, are

illustrated by our author in a quotation from the bishop of Landafl', applicable to

certain slight discrepancies among the several evangelical writers, by which the cre-

dit of their histories is rather fortified than impaired ; while Mr. Starkie, (3 Stark.

Ev. 468,) has favored us with a like illustration from Paley's Evidences of Chris-

tianity. On the other hand, while, as Ave shall see hereafter, Mr. Evans gives full

force to the general argument, he cautions us against its too common and indiscrimi-

nate application. To excite due caution against implicit reliance on the powers of

memory, when exerted upon certain subjects, Mr. Starkie, (id. 462, note,) tells us of

a learned jvidge, who rose fresh from the evidence, and in summing up, recited a

witness' testimony against a prisoner, on a charge of forgery, as imputing to him

the words " I am the drawer, the acceptor and the endorser of the bills ;" whereas,

the true words were, " I know the drawer," &c. The error was corrected : but the

learned author remarks, " had the witness made the same mistake, the consequen-

ces might have been fatal."

Reading the above note suggested an instance to the editor, which may not be

Avithout its use. One Caldwell being on his trial for perjury, in having denied the

existence of a slightly material circumstance against one Baker, Avho was on his trial

for murder, stood already contradicted by several witnesses, who sAVore to the cir-

cumstance, and to CaldAvell's knoAvledge of it. The circumstance having transpi-

red some 14 or 15 years before, gave room to suppose that he might have forgotten

it. Had the jury believed this, as they most likely would have done, his acquittal

was certain ; and this the editor, (Avho presided at the trial,) thought must be the

Vol. I. 72
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result. But Caldwell had recently been examined on a charge of participating in

the murder, before three magistrates, and one of these, Mr. Jas. Newton, deposed

that, on that occasion, Caldwell had admitted his recollection of the circumstance.

After the cause had been summed up by counsel, and just as the editor was rising

to charge the jury, under the strong impression that such evidence would lead t o

an inference of corrupt suppression by Caldwell, another of the examining magis-

trates, Mr. Joseph A. Sweet, gratuitously came to the stand, and testified that

Caldwell had denied his recollection before the magistrates in the same terms as at

the trial. The third, Mr. Anson Thompson, being called agreed in recollection

with Mr. Sweet. The prisoner, as the editor was afterwards informed, had

before this given himself up cis the hopeless victim of misrecollection. But he

was acquitted. (Saratoga oyer and terminer, Nov. 1831, Cowen, C. Judge, pre-

siding.)

The anxiety of legal writers to admonish the judicial inquirer, of the occasional

frailty or perversion of memory, will be found most laudable, if we advert to the

immense tracts of investigation where oral testimony must be employed as the in-

strument ; and that, too, in examining those very subjects where it is most liable to

err ; the least open to correction when mistaken, or detection when false. Verbal

contracts, admissions, declarations, with their endless diversity of application ; oral

slander and perjury, which occupy so much time in our courts of justice, depend al-

most entirely upon the capacity of witnesses to remember words and phrases accord-

ing to their just import.

Upon these heads, however, and every other subject of inquiry conducted by the

lights of oral testimony, we ought not to suppress those unperverted principles im-

planted in our nature to regulate the degree of reliance upon this species of evidence.

Otherwise, judicial sagacity would degenerate into distrust and incredulity. Confi-

dence should generally be extended to human testimony. Rejection and qualification

are exceptions. " The wise and beneficent Author of nature, who intended that we

should be social creatures, and that we should receive the greatest and most import-

ant part of our knowledge, by the information of others, hath, for this purpose, im-

planted in our natures two principles that tally with each other. The first of these

principles is a propensity to speak truth, and to use the signs of language so as to

convey our real sentiments. This principle has a powerful operation even in the

greatest liars ; for where they lie once, they speak truth a hundred times. Truth is

always uppermost, and is the natural issue of the mind. It requires no art or train-

ing, no inducement or temptation ; but only that we yield to natural impulse. Lying,

on the contrary, is doing violence to our nature ; and is never practiced, even by the

worst men, without some temptation. Speaking truth is like using our natural food,

which we would do from appetite, although it answered no end ; but lying is like

taking physic, which is nauseous to the taste, and which no man takes but for

some end which he cannot otherwise attain. There may, indeed, be temptations to

falsehood, which would be too strong for the natural principles of veracity unaided

by the principles of honor and virtue ; but where there is no such temptation, we
speak truth by instinct. By this instinct, a real connection is formed between our

words and our thoughts ; and thereby the former become fit to be signs of the

latter, which they could not otherwise be. And although this connection is broken

in every instance of lying and equivocation, yet these instances being compara-
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tively iev!, the authority of human testimony is only weakened by them ; but not de-

stroyed.

Another original principle implanted in us by the Supreme Being, is a disposition to

confide in the veracity of others ; and to believe what they tell us. This is the coun-

terpart to the former ; and as that may be called the principle of veracity, we shall,

for the want of a more proper name, call this the principle of credulihj. It is evident

that, in matter of testimony, the balance of human judgment is by nature inclined to

the side of belief; and turns to that side of itself where there is nothing put into the

opposite scale. If it were not so, no proposition that is uttered in discourse would

be believed until it was examined and tried by reason ; and most men would be una-

ble to find reasons for believing the thousandth part of what is told them. Such dis-

trust and incredulity would deprive us of the greatest benefits of society, and place

us in a worse condition than that of savages. And, as in many instances, reason, in

her greatest maturity, borrows aid from testimony ; so in others, she mutually gives

aid to it, and strengthens its authority. For as we find good reason to reject testi-

mony in some cases, so in others we find good reason to rely upon it with perfect se-

curity even in onr most important concerns. The character, the number, and the

disinterestedness of witnesses, the impossibility of collusion, and the incredibility of

their concurring in their testimony without collusion, may give an irresistible strength

to testimony, compared to which its native and intrinsic authority is very inconsidera-

ble." (Dr. Reid's Inquiry into the Human Mind, § 24.)

" All regard to testimony supposes the general proposition, that witnesses, not hav-

ing any motives for asserting what is false or suppressing what is true, having had

an adequate opportunity of observing the subject to which they depose, having ac-

tually observed it with adequate attention, and having a distinct and perfect memory
with respect to it, relate what they have seen, or heard with accuracy and fidelity

and the veracity of testimony, given by persons fully answering this description,

is received and acted upon as a sufficient test of moral and judicial certainty. If

a person, wholly indifferent to the event of a cause, should depose that within the

preceding hour, he had seen one of the parties with whom he was perfectly well ac-

quainted, execute a release, the fact of such execution would be admitted as a certain

truth.

" But in judicial inquiries, recourse must often necessarily be had to testimony, not

completely answering the description which has been given, or with respect to which

the application of that description may not be fully ascertained ; and the scale of tes-

timony descends from that high assurance, which is for all moral purposes equivalent

to certainty, through every gradation of inferior testimony, to that which leaves the

judgment completely in suspense, and from thence, through all the degrees between

the slightest preponderance on the side of incredulity, to the extreme of self-convicted

falsehood.

" If a perfect and absolute assurance that a witness completely answered the above

description, were in every case to be regarded as an essential preliminary to the cre-

dence of his evidence, the incredulity would, in numerous instances, be in opposition

to the actual truth of the thing related. Such an incredulity would be the effect and

sign of imprudence, in the ordinary intercourse of life ; in the administration of law,

it would frequently occasion a failure of right, and consequently merit the appellation

of injustice.
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" Teetlmony therefore will, for either purpose, be in general regarded as accurate

and true, unless there is reason, from its own inherent qualities, or from extrinsic cir-

cumstances, for forming an opposite conclusion, or at least, for suspending the judg-

ment.

" If there is an adequate opportunity for arriving at certainty, or obtaining further

information respecting the truth of evidence, upon which the judgment is divided, the

mind will require the satisfaction of which the subject is susceptible, either in con-

firmation of the fact asserted, or in contradiction of it, and the satisfaction expected

will be in proportion to the importance of the object, to the degree of doubt attending

the testimony afforded, and the nature of the opportunities for dispelling, or diminish-

ing it.

" But if there is no further opportunity of acquiring an absolute knowledge of the

truth, consistent with the purpose for which opinion must become the motive of ac-

tion, the mind must decide according to the extent of its ability, upon the testimony

actually before it, comparing the general reason for admitting, with the particular rea-

sons for rejecting it, and these, with other particular reasons in support of it, and

forming the judgment according to the due preponderance, without permitting the ef-

fect of that preponderance to be destroyed by the inferior reasons, which, previous to

the moment of decision, may appear to be opposed to it.

"This preponderance may admit of degrees, and the justness of the decision will

depend upon the degree of preponderance, compared to the degree of importance at-

tached to the decision.

'* Where the rejection of a fact as false, which eventually may be true, might be

attended with material detriment, but the reception of it as true, if eventually it might

be false, would be perfectly insignificant, the conduct will not only be influenced by

the existence of a slight preponderance in favor of the assertion, but in opposition to

a slight, or according to the increasing magnitude of the object, even a great prepon-

derance against it ; or reversing the supposition, where the reception as true, of what

may be eventually false, would be materially detrimental, but the rejection as false, of

what might eventually be true, would be perfectly insignificant ; the abstract degrees

of preponderance in support of the fact, would be less regarded than the danger of

the conclusion. In matters of mere speculation, the decision is immaterial, in mat-

ters of practice essentially otherwise.

" To adopt the conclusion which is supported by the strongest evidence, is in mat-

ters of personal concern, the indication of wisdom and prudence ; in deciding upon

the fate or interest of others, to exert the strongest and most patient efforts of the

mind, for the purpose of attaining a similar conclusion, is the indispensable attribute of

justice.

" In the intercourse of life, and in the administration of justice, the general assent

to the veracity of positive testimony will be a correct rule of conduct, which in most

cases will be confirmed by subsequent observation and experience. But as this general

rule is, in a great many particular cases fallacious, as the application of it is frequently

perverted by deception and error, it equally becomes the province of prudence, and

of justice, to exert a proper and adequate caution for opposing and counteracting

these exceptions, without permitting the excess of caution to defeat the benefit of the

rule.

" In some cases the spirit of caution is adopted by the law itself, which adverting to
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general causes that are deemed to have a tendency unfavourable to the adequate man-

ifestation of truth, prescribes rules of authenticity wholly excluding the admission of

less authentic testimony, regulates the number of witnesses which shall be required

for the establishment of a disputable fact, or excludes the testimony of those whose

interest or wishes may have an influence upon their relation, in opposition to the

natural operation of sincerity. By this exclusion truth is often frustrated, as in the

general reception of evidence it is often disguised and perverted ; but, in both cases,

the general principle of conduct is to provide for the greatest promotion and preserva-

tion of it upon the whole. The degrees of precaution vary in different communities,

according to the habits of the people, or the spirit and disposition of the individual law.

But in all communities there is a limit to the principle of restriction, and where that

ends, the principle of precaution must begin, confiding to the discretion and prudence

of the judge, the exercise of that discrimination which can be no further regulated by

the mandatory provision of the law ; and it may not be unreasonable to observe, that

where the latitude of the law is most extensive in the admission of evidence, it be-

comes requisite that the caution and circumspection of the judge shall be proportion-

ately extensive in the reception of it ; as being the only preservative against those

abuses which, in a more rigid system, are prevented under similar circumstances

by exclusion.

" The combining a proper confidence, then, with a proper caution at the time of

writing the sentence, is the ground or object of judicial duty.

"In adverting to the description of a witness whose testimony was regarded as

equivalent to moral certainty, I, in the first place, supposed him to be wholly indiffe-

rent to the event ; but it very frequently occurs that those who are most interested in

the event, have the most accurate knowledge of the subject. The testimony of these,

it is the general policy of almost every system of jurisprudence to exclude. Others,

intimately connected with the interested party and beyond the reach of exclusion,

whilst they may be able materially to illustrate the subject of inquiry, cannot but

entertain a vv^ish upon the result ; and even those who are originally indifferent, will,

in most cases, have an inclination in support of the cause for which they are produced.

This is peculiarly the ca§e where the party or his attorney and the witnesses have

travelled together to an assize, or are living together in an assize town ;
or

even when the witnesses themselves are together, as is commonly the ease, for

some time previous to the trial ; the cause in which they are to be examined becomes

the natural and usual topic of their conversation ; and the success of it, generally

speaking, cannot be a matter of absolute indifference. Where the wishes are

anxiously engaged in favor of an event, the opmions are seldom wholly uninfluenced.

A philosopher sees in a stronger form of view the facts which favor his system ; an

advocate, though avowedly arguing not upon his own impressions, but upon the grounds

most favorable to his client, becomes really impressed with the truth of the proposition

which he is engaged to sustain ; and a witness, under the circumstances above allud-

ed to, sees the truth through the medium of his wishes. It is the regular habit of the

bar to exclude the witnesses from their consultations, in order to prevent their testi-

mony being biassed by the views which they might receive of the bearings of the

cause ; but the other conversations in which they are engaged present that object to

their mind. Some practicers, to insure the success of their cause, interrogate the

witnesses again and again, without any sinister motive, and merely with a wish to

assist the accuracy of the examination. Others, more judicious, having once by care-
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ful investigation informed themselves of the truth, trust to the natural and unprepared

effusion of it. It is very easy to lay down a general maxim, that a witness ought to

divest himself even of involuntary wishes, that he ought, in the manner as well as

the substance of his narrative, to adhere to a succinct, impartial account of the truth
;

but still the infirmities of human nature will have their operation, and a witness, in the

short period allotted to his examination, will, in many cases, with a mind unaffected

by the slightest intention of a wilful deviation from veracity, gave an aspect to his

relations derived from the previous influence of his wishes upon his opinion ; and if

this circumstance will occur, as in numerous instances it unquestionably will, with

respect to persons who are duly sensible of the nature of their obligation, how much

more extensive will be the influence of similar considerations, with respect to those who

are indifferent to it! The inference which I wish to deduce from the preceding

observations, is the propriety of receiving, with adequate circumspection, that part of

the testimony which may probably be influenced by such considerations as have been

alluded to, without unduly discrediting the substantial parts of the relation, which

may be entirely free from any rational objection. T am perfectly aware of the

general adoption of the maxim, that if the witness wilfully deviates from truth in any

particular, the whole credit of his testimony is destroyed, and shall have occasion

more particularly to allude to it ; but the true application of the maxim is only refer-

rible to those deviations which result from the actual depravity of the mind, and

does not extend to its involuntary infirmities. To illustrate my general idea by the

particular application of it: Two witnesses may give a correct narrative of the same

event, so far as their moral veracity is concerned, yet leave a very different im-

pression upon the minds of their hearers; the mere manner of narration with respect

to looks, tones and gestures, will produce the difference. The friend of an injured

party will describe, with feeling and interest, the subject of his complaint; his pre-

vious sentiments give the subject an exaggerated representation to his own mind,

which he communicates to his hearers ; the friend of his assailant sees, in a striking

point of view, the provocation which to the other had appeared trivial and insignifi

cant, and the conduct occasioned by it will appear in very mitigated colors ; and

from a mere indifference in the mode of his relation, will produce a precisely opposite

impression ; while an unconnected by-stander will give a representation perfectly

accordant with the others in its general substance, but presenting the correct me-

dium between the excess of the one and the extenuation of the other. His own

narration will receive a degree of vivacity or sluggishness from his constitutional

character, but will not be influenced by those considerations which actuate the

others. Wherever, therefore, the judgment and opinion may be involuntarily and

unconsciously affected by the habits or relations of the witness, a suspicion may

be reasonably entertained of the justness of his narration, so far as the operation

of these causes may be imputed to him, without invalidating the general credit

in his veracity.

" To this observation may be added, the readiness which appears in adducing

what is favorable to the party on whose behalf the witness feels an interest, and a

reluctance in disclosing what is adverse to Irim. I admit the duty of a perfect

equality and indifference, but I conceive the deviations from that duty are referri-

ble, in many cases, to the sources wliich I have already alluded to. A witness

is placed in a situation to which he is utterly uoaccustomed ; he cannot possess
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the presence of mind and the composure of an indifferent spectator, or control at

pleasure the tendencies of his disposition ; the difterence of his manner, with re-

spect to the two parts of a subject, will properly exercise the discrimination of

those who are to decide upon his testimony; they will endeavor to correct the

effect of his partiality, but will not urge the charge of falsehood and prevarica-

tion, beyond the designed and wilful direlection of integrity. I trust that I have

expressed myself with sufficient distinctness, to prevent its being supposed that I

am becoming the advocate for intentional misrepresentation, or deliberate sup-

pression ; I wish only to inculcate the principle of preventing the natural infirmi-

ties of the character having a more extensive influence upon the credit of testi-

mony, than they may reasonably be supposed to have upon its truth.

" There are some particular subjects, in which the suspicion of involuntary bias

in a witness will be stronger than in others. It will evidently be least in plain mat-

ters of fact, as whether a carriage was on the right or left side of the road. It will

be strongest when it relates to manner, as whether the driver, who is himself the

witness, was conducting himself properly or otherwise. The evidence of conversa-

tion and expressions ought to be received with very considerable circumspection, so

far as any thing depends upon its circumstantial accuracy. It very rarely occurs

that two persons will relate the same conversation in the same manner. The par-

ticular phraseology of the relator will always blend itself with the relation ; and

nothing is more common than for the impression of conversation to be influenced by

the previous disposition of the parties to it, or the hearers of it. The accounts which are

published in the newspapers, of the proceedings in parliament or courts of justice on the

day preceding, vary considerably from each other, not merely in the taking a more

or less comprehensive view of particular parts, but also in the substance of the state-

ment relative to the same particulars, and even in the order of the speakers ; and

the general correctness of the representation is very seldom assented to by those

who, from having been present, have an opportunity of confirming or contradict-

ing it.

" Nothing is more natural than to apply what we hear according to what we
wish, to construe an expressionof civility as an offer of service—the recommendation

of a customer as a promise for the payment of his account. The statute of frauds

has interposed its authority, to prevent the effect of this misconception in several

cases particularly enumerated. The principle of that statute may be judiciously

applied to the effect of evidence, in several cases without the limit of its provisons,

but subject to the mischief against which it was intended as a remedy; evidence of

promises and acknowledgments is almost always given by persons who are in a situ-

ation which prevents their being absolutely indifferent respecting the effect, and who
will, in many cases, unconsciously give a turn to the conversations which they relate

by no means accordant with the impressions which the speakers intended to convey.

To receive the representations of these persons as literally correct, to consider the

expressions which they relate as having the same authentic certainty as a written

document, will therefore, in many cases, lead to a conclusion repugnant to the truth,

and consequently the attention given to such evidence will, according to Ihe just

p rinciples of ratiocination, be n,iuch less than that which is due to the plain affirmative

or negative of an unequivocal matter of fact.

" There is one kind of testimony to which the preceding observation emphatically
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applies, and which is often subject to the additional imputation of an intentional want

of fairness of conduct. I mean the acknowledgments which are obtained by persons

connected with the law, on behalf of the parties for whom they are engaged. Such

acknowledgments only deserve a full attention, when it appears that they were made

with perfect freedom, and with perfect plainness. The disingenuous artifices

which are made use of to entrap a person into expressions to be used in evi-

dence against him, the eagerness to make a direct and positive application of an

ambiguous expression, to strain into a promise or acknowledgment what was never

intended to convey that impression to the mind, cannot be too narrowly watched,

or too strongly discountenanced. Nothing is more calculated to excite an unfa-

vorable opinion, than to see an attorney stand up to support his falling cause, by

supplying all deficiencies of proof, from some supposed conversation with the ad-

verse party ; and, according to the apt metaphor commonly applied to the sub-

ject, pinning the basket. A reputable attorney will be cautious of engaging in

conversation with the adverse party, except in the presence of his own profess-

ional adviser, and will be still more cautious in avoiding any unfair representation

of it ; but however strongly the general respectabihty of the profession may in-

culcate the propriety of this practice, experience evinces that there are many par-

ticular exceptions ; and the caution which is advisable with respect to crediting the

testimony of persons, whose situation is in some degree a pledge for the propriety

of their conduct, becomes requisite, in a still higher degree, with respect to the

inferior officers of the law ; a set of persons among whom there are many instances of

probity of character, and propriety of conduct, but who, in general, find their greatest

interest in their adroitness to serve the parties by whom they are engaged. It would

tend greatly to advance the credit of all evidence given of such acknowledgments, if

they were immediately taken down in writing, and communicated to the party making

them ; and in case any dissent was expressed, or explanation offered, that should be

added to the minute ; in short, it is desirable that an accurate memorial should be

made of the transaction, and of the demeanor of the party, before the impression of the

memory could be perverted ; and what is still more important, before the testimony

could be influenced, by a view of its materiality, derived from the subsequent aspect of

the cause. The preceding observations may be extended, in a remarkable degree, to

the inferior retainers of police, who generally feel a strong interest in the conviction ot

persons charged with criminal offences, and are apt to suppose their own reputation

for assiduity and activity connected with that event. It would conduce lo the purity

of justice in this respect, if no accounts of the declarations of prisoners to these persons

were received upon a trial, which were not stated and reduced into writing upon the

.

examination of the prisoner before the magistrate, and the prisoner's declaration re-

specting which, at that time, was also carefully recorded. The magistrates should

likewise be very particular in stating, on the examination, the circumstances and man-

ner in which the declaration was obtained, and not be satisfied with the common-place

questions, of whether there were any threats or promises ; since the legal objection is,

in terms, often carefully avoided, while the spirit and principle of it have their full op-

eration and effect. Courts of justice, generally, with great propriety direct a jury to

lay out of their mind any representation of officers of police, respecting the alarm or

agitation manifested by a person, on being charged with any offence, a subject which

s often very eagerly presented to them ;
correctly observing, that innocence may not
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be less agitated by an unexpected charge, than criminality alarmed by detection.

The evidence of persons who depose to their scientific knowledge of any matters in

dispute is, in many cases, subject to be influenced by their wishes, in favor of the party

adducing them. It has been ihe observation of a great advocate, now advanced to a

high judicial situation, respecting the conflicting testimony of surveyors produced by

the opposite parties, that these persons were only advocates upon oath. The course

of practice certainly furnishes many instances of the truth and propriety of the obser-

vation ; the proper correction of this inconvenience is to apply the attention rather to

the conviction, which these advocates produce upon the mind, by the justice and con-

sistency of their arguments, than to give their testimony the authority which is due

to an indifferent relation of an obvious matter of fact.

" The above observations will sufficiently indicate the principle which I have en-

deavored to establish, in favor of a distinction, between the caution which should be

applied in the reception of evidence, from persons who may naturally be supposed to

be not indifferent in the event of an inquiry, and the absolute discredit of their testi-

mony.

" The opportunity of observation, the accuracy with which that observation has

been conducted, and the fidelity of memory with which it is related, are also circum-

stances which should naturally form a material ingredient in the credit vi-hich it should

receive. It is very certain, that the mind is often deceived by its impressions upon

these subjects ; and that upon examination and inquiry, its most firm opinions are

found erroneous ; for the truth of which position the most satisfactory test will be af-

forded, by referring each individual to the evidence of his own experience. The well

known anecdote of Si?- Waller Raleigh, who suppressed the second volume of his

History of the World, upon finding himself deceived in the nature of an occurrence,

of which he had supposed that he had an accurate knowledge from his own observa-

tion, is a constant lesson as to the propriety of a minute examination into the accuracy

which the mind of a person possesses respecting the subject of his relation ; but it is

a more important caution upon the necessity of distinguishing between misconception

and misrepresentation ; and against rejecting the general testimony, as unworthy of

reception, from its want of veracity, when the only imputation to which it is justly

subject, is a mistaken conception respecting some incidental particular. The discor-

dancy of witnesses upon the same fact, is therefore very frequently ascribed to a mere

difference of observation or memory. The immediate attention of one person being

directed to one part of a subject, and another to another, a different impression is left

upon their minds ; each by the frame and course of his attention, will have a less

lively idea, and a less retentive memory, and consequently will be, in a greater degree

subject to the influence of mistake, with respect to that part of the subject which has

had the smaller portion of his regard, than with respect to the other, upon which his

mind has been more immediately occupied. A greater or a less degree of attention

will also be pointed to the subject itself, without reference to the distinction between

the different parts of it, according to the mind being in other respects free or engaged,

according to habit, inclination, or an infinite variety of other causes being calculated,

or otherwise to create an interest in the occurrence. Hence will result a difference of

narrative, which, so far as it is resolvable into this cause, will rather be an indication of

veracity, than induce a suspicion of falsehood. The distinction between the incon-

VoL. I. 73 •
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sistency that results from representations having no solid foundation in truth, an3

which therefore accompanies every part of a narrative, not included in the previous

arrangement, and the variation which may be ascribed to a diffarence in the impres-

sions of the mind respecting a real occurrence, often calls for the most judicious dis-

crimination. But though a discordancy referrible to the causes which have been men-

tioned, is certainly no indication of falsehood, it is sometimes too strongly relied upon

as a manifestation of truth, and as demonstrating that there has been no previous con-

cert ; whereas, it is almost impossible for a previous concert to embrace every inci-

dental circumstance, which may be introduced into the examination as a test of vera-

city. I conceive that this discrepancy is, in general, only a negative quality, leaving

the testimony of which it forms a part, to stand or fall by its merits in other particu-

lars. I have heard of a mode sometimes adopted, (and the mention of which is not so

much calculated to promote the practice, as to defeat it,) of giving to a mere fabrica-

tion all the circumstances which will insure an apparent veracity, by the consistency

of the relation, without giving it the appearance of a concerted narrative. It is said,

that in order to prove an alibi, (a defence the most conclusive, if true, but the most
* readily counterfeited,) several associates of the prisoner meet together under circum-

stances in which they mean to state the prisoner to have been, the prisoner being

represented by another person ; nothing is more easy to fix, in concert, than the lime

to which the relation shall refer ; and the actual occurrences at this rehearsal form

the basis of the consistency upon the trial. The person of the prisoner, and the date

of the event, are the only subjects misrepresented ; and every other circumstance

being founded upon truth, will equally stand the test of examination, as a relarion of

the most substantital veracity.

" 1 have already alluded to circumstances, with respect to which the impression of

the mind is materially influenced by the previous disposition, referring particularly to

the report of conversations. The observations which were then made will, in many
cases, be applicable, where the cause alluded to has not any operation, and where the

want of accuracy may result from causes wholly unconnected with any bias upon the

testimony; of which the principal is the negative cause of a want of adequate atten-

tion, or perception. Plow generally does it occur that we mistake, at that very instant,

the meaning intended to be conveyed, by expressions directed immediately to ourselves,

and of how many private animosities is this circumstance the cause? How great,

then, is the caution which ought to be applied to the relation of particular expressions,

to which the hearers, at the time of their occurrence, were in no wise interested to at-

tend, or which, from their situation, they were liable to misconceive ; and how slightly

does an inaccuracy, or discordancy in this particular, affect the general credit of their

testimony % An instance lately occurred of a person who deposed, that he heard a gen-

tleman of high character and respectability, the second in a duel, which proved unhap-

pily fatal, say to his principal, in returning from the field. By God it does me good—
this was adduced as the indication of a mind peculiarly malignant. The testimony did

not receive credit, but the gentleman alluded to, upon revolving in his mind what could

have been the occasion of it, recollected having said, with reference to the state of his

health, and some circumstances connected with the occurance of the morning. This

will do me no good. Without affirming the authenticity of this latter fact, nothing can

be more manifest than the probability of the explanation, while on the other hand

nothing could have been more improbable, than an intentional falsehood on the part of
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the witness. And if particular expressions are so liable to misconception, in the mo-
ment of their occurrence, it is clear that the danger of unintentional misrepresentation

is greatly increased by the imperfection of the memory.

"Another subject upon which many instances of mistake occur, both in the course

of private experience and ofjudicial inquiry, is the identity of persons. Mistakes upon
this subject not unfrequently occur, with respect to persons wiih whom we are pre-

viously familiar, but with whom we had no immediate communication upon the occa-

sion related. The mere impression of personal resemblance, in tliose of whom we had
had no previous knowledge, is evidently much more fallacious. Some years aero a

person was tried at the Old Bailey for a robbery, and his person was positively deposed

to ; his defence consisted in proving, most indisputably, that at the particular time he
was upon his trial, at that bar, upon a different charge. There are a great many modern
instances of positive and sincere testimony upon criminal charges, with respect to the

identity of persons, whose absence was manifested by the most convincinof evidence.

Upon these occasions, it appears most judicious to receive the evidence of identity with

considerable distrust, unless it is accompanied by circumstances incontestibly applyincr

to the particular person who is the object of inquiry already alluded to.

"According to the difference ofhabils, and characters, the minds of individuals are

directed with greater or lass attention to subjects of different kinds, and their testimo-

ny respecting these is susceptible of correspondent variations of accuracy ; and there-

fore minuteness of recollection, upon one particular of a transaction, is not repuo-nant

to a considerable uncertainty in another. In some, a particular distinctness with re-

spect to dates is contracted by an unusual forgetfulness with respect to names or per-

sons. Others, again, have a very imperfect memory with respect to all these, but a

minute recollection of circumstances. However fair it may be in an advocate to take

advantage of the variations resulting from the particular character of the memory, the

interests of truth require the judge to fix the eff'ects of these discrepancies that their

proper value, to distinguish between the accuracy and inaccuracy of the different

parts of ihe narration, and to prevent an inaccuracy in circumstances being mistaken

for a dereliction of veracity in the substance.

" It is the property of the memory, like the attention, to be in general more immedi-

ately engaged by p&rticular parts of a subject, which present themselves naturally and

spontaneously, whilst others are only brought into recollection by the effect of exer-

tion, or may lie wholly dormant. It very seldom happens that all the circumsiances

of a transaction occur, with equal readiness, to the mind ; and, therefore, the omitting

to mention a circumstance in the first account, is by no means a convincing argument

of its intentional suppression. In general, a witness comes into a court with the memory

strongly bent upon those parts of a cause which have occured to him as material.

The revival of other circumstances is the result of a particular examination respecting

them ; and accordmg to the usual operations of the mind, they will unfold themselves

gradually at first, with indistinctness, and afterwards with precision, unless this natu-

ral progress is prevented by an intimidating and acrimonfous course of inquiry.

" It is to this ground of accuracy of observation and recollection, that the preference

of positive to negative evidence is principally to be referred; for it is much more prob-

able, that a person may not have observed an occurrence which actuallji did take

place, or having observed it, may not have recollected it, ihan that another should im-r

agine circumstanees which had no foundation in existence ; and it is only to this kind
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of negative, which is accounted for by the want of observation or recollection, that the

preference properly applies ; for, if the groand of denying the truth of an assertion is

an actual positive observation in opposilion to it, this testimony is, to all rational pur-

poses, as much affirmative, as that which it is oppsed to. Thus, if a witness alleges

a person to have been drunk at a given time, and another declares that he was not

drunk; it is an affirmative declaration that he was sober, and the weight of credit

must be decided according to other circumstances. A distinct account from the wit-

ness asserting the party not to be drunk, that he had been in a coach with him all

night, and for several hours in the morning, up to the time in question ; and that he

had not tasted any intoxicating liquor, would be more convincing than the general

declaration of a state of drunkenness. With respect to the permanent nature of a

subject, negative evidence is as strong as affirmative, if the nature of the subject is

such that the former is equally free from the suspicion of error with the latter. A
person swearing that there is no bridge over the Thames, between London^wA Black-

friers, would be entitled to as much attention, as another swearing that there is a

bridge between London and Weslminster ; and the same observation, which is so

palpable with respect to the instances alluded to, ought equally to prevail in other

cases referrible to the same principle.

"It sometimes occurs, that a witness, having a given fact proposed to him, will not

swear positively to the non-existence of it ; when the fact is of such a nature, that if

true, it cannot be supposed but that he must have known and recollected it. Thus, if

a witness was asked whether, since the commencement of the trial, he had told a per-

son present that he was come to perjure himself; there can be no doubt but that he

can with sincerity only answer yes, or no ; but there are many cases in which it is

equally evident, to those capable of forming an adequate judgment, that the recol-

lection of the existence, or non-existence of a given fact, must be pefectly distinct;

but in which the witness, from a superabundance of caution, expresses himself with

doubt and hesitation"; and in fact, I observe this kind of hesitation to be very general,

in persons of confined habits of thinking when examined upon such topics. They are

then plied with a set of questions about, If it had been so, must you not have recollec-

ted, &c. &c. asked in a manner which increases their embarrassment ; but the answer

to which is not so much an act of testimony as of reasoning. Whe're proof is actually

given of a fact, that the witness could not but know and recollect, his expressing him-

self in terms of doubt and uncertainty, is to be regarded as an act of wilful mirepresen-

tation
; on the other hand, if no such proof is given, and the testimony is, in other re-

spects, unsuspicious, and the witness is not a person who, from his situation and un-

derstanding, cannot but be aware of the power of giving a direct affirmative, or nega-

tive ; it should be taken as the result of his testimony, that the fact did not exist ; or'

at all events, it should not be taken for granted that it did, from a witness declaring

that he could not swear that it was riot so.

" Evidence of reasoning is also referrible to the same general topic. A witness's

testimony of a fact may be positive, though the reason he expresses for it is false or

absurd. I have heard a witness when cross-examined, as to his reason for knowing

clothes which had been stolen from him, refer to a matter of general description,

which of^course was followed up with, Had no other person ever clothes of that des-

cription ? The judge in his obvervations to the jury observed, that a witness, in

assigning reasons for facts of which he must have a positive knowledge, as the iden^
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lity of his own clothes, often gave the worst reason that could be imagined ; but the

absurdity of the reason ascribed, did not diminish the weight of the testimony of ac-

tual knowledge. But where the evidence necessarily resolves itself into matter of

resoning, the case is materially different, for there the failure of the reason prevents

the subsistence of the conclusion which is founded upon it. To instance a case which

occurred in the same court with the preceding. A witness swore that a person

examined on the other side, was not fit to be believed upon his oath ; and bemg

asked his reason said, that he had never made a good fence since he came to his

farm.

"Where a witness is examined as to his reason, intention, or opinion upon some

past occasion, it will often happen that he states such reason as appears to him most

plausible at the time of his examination. If the reason inquired for, relates to some

positive fact out of the ordinary course of occurences, the reason and motive can be,

in most cases, remembered, with as much distinctness and accuracy as the fact ; but

I have known persons interrogated with some severity, as to their reaeon for not

doing something, to which the nature of the thing supplies the answer, that no ade-

quate motive occurred to induce them actually to do it ; but the witness, perplexed,

and confused by the question, will, in an indistinct and hesitating manner, give some

answer which induces an unfavorable impression with respect to his veracity. This

observation occurred to me in hearing a trial, where a witness who had made a shaft

for the purpose of getting brine under the land of the defendant, made certain obser-

vations and experiments, to ascertain that he did not carry it under the land of the

plaintiff, and these observations being such, as if true, were, from the nature of the

subject, conclusive with respect to the inference deduced from them, he was inter-

rogated as to his reasons for not doing various other things suggested to him at the

trial. Sometimes an intention is inquired into, respecting an occurrence at a distant

period, upon which, in all probability, there did not exist any intention at all ; as

where a person, who had 40 years before engaged her son to serve another for a given

time to learn a trade, was asked, whether she did not intend that he should be an ap-

prentice ? To this, being as usual, desirous of getting to an end of her examination,

she answered yes: whereas it was highly improbable that she should have any inten-

tion, with respect to those distinctions between service and apprenticeship, which

have been introduced into the settlement law ; instead of merely designing that there

should be a service and instruction upon the terms agreed upon, according to which

terms the son would have acquired a settlement by service; yet from this answer,

yes, a bench of justices was induced to decide the contract to be a defective appren-

ticeship.

" And here it may be proper to advert to a distinction, which has often occurred to

me, and was referrible to the preceding case, between the words used by, and pro-

ceeding from the witness as his own, and his giving an answer of yes or no, to the

question proposed to him ; the former being the indication of his own impressions and

recollection upon the subject of inquiry, the latter being the result, the adoption, or

rejection of an extrinsic suggestion. It is, therefore, an accurate representation of

the testimony of a witness, to state that he had given a narrative in language appar-

ently his own, when he had merely given an affirmative or negative answer to the lan-

guage of another. Such a conversion of expressions can only be an adequate delinea-

tion of the testimony, upon the supposition of the witness having distinctly and fully
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comprehended the lannguage presented to him, and of his assent or dissent to it, being

a perfect representaion of the ideas previously existing in his mind. There is a pe-

culiar danger of this kind of perversion, when a summary, and ex parte representation,

taken at one t(me, is introduced in evidence at another.

" The preceding observations have been chiefly referrible to testimony upon mere

matters of fact, but these are often blended with matters of judgment ; and the latter

are themselves, in many cases, the sole object of examination. The adequacy of the

judgment must therefore be assented to before any confidence can be placed in the

result of it ; and this confidence will depend upon the apparent or acknowledged tal-

ent of the witness, and his opportunity of forming an adequate opinion, which latter

circumstance will be materially influenced, by the nature of the subject to which it is

applied. Tn general, every person exercising an occupation, is supposed to be con-

versant with the subject of it, and his opinion is abided by, unless contradicted by

others intitled to an equal confidence ; or unless there are intrinsic circumstances for

disputing it ; cuilibet in arte sua credendum est.

" But upon the conflict of testimony, a judgment is often to be pronounced accord-

ing to the apparent relative competence of the respective witnesses ; this judgment

ought not to be hastily referred to the fluency of their expressions, or the plausibility of

their manner ; since a patient attention will often perceive, that the most accurate

knowledge is not always accompanied by the greatest facility of communicating it.

The opportunity which results from the actual observation of a particular subject,

is evidently more to be reUed upon, supposing the judgment to be equal, than that

which is founded vipon rela+ion, and much more than that which is referrible to

mere hypothesis. A consistency with undisputed facts is one of the most advanta-

geous tests, of the confidence which ought to be reposed in the decisions of the

judgment, but it is often dangerous for those who are to decide, acting upon their

own inadequate conceptions, hastilj' to deduce a charge of inconsistency, in opposi-

tion to the opinions of technical experience. Wherever such an inconsistency is sup-

posed to exist, it should be fully pointed out, for the purpose of receiving such elu-

cidation as the witness may be enabled to aflbrd, without reserving it for matter of

subsequent observation, which may probably be erroneous.

•' The testimony of a witness, with respect to subjects upon which he has a pecu-

liar knowledge, is sometimes received with satisfiiction on account of his deposing to

the existence of distinctions, or criteria, which are not perceptible to those by whom

he is examined; and which, because they cannot discern, they will not suppose

to exist; but this is an improper standard of judgment, for every person can, with

instantaneous facility, discover the casual variations in subjects with which he is

habitually famiUar, and these in circumstances so minute that they would not be

susceptible of communication to a common observer. The Arab or Indian will

trace, through the forest or desert, the footsteps of which the members of cultivated

society cannot discern the slightest impression. The mariner will describe the parti-

culars of a vessel, which to the passenger appears a spec in the horizon ; the law-

yer and the physician, in the objects of their respective professions, the botanist in

his plants, the chemist in the contents of his laboratory, will perceive a materiaUty

in distinctions, of which, to those who are unaccustomed to their different pursuits,
.

they cannot convey an intelligle description. The mind in weighing the capacity of

an expert, with relation to the subject of his art, should not decide upon the appa-
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rent uncertainty of the new and advantitious object of its attention, but upon cona-

parison with its own facility of observation, upon subjects with which it is most

familiarly conversant. There are few subjects in which, independently of expe-

rience, or the conclusions of precise and accurate reasoning, there would be a greater

apprehension of uncertainty, or a stronger suspicion of guess and conjecture, than

the art of decyphering. yet it is an art which, (at least in its lowest application, of

a substitution of letters.) depends upon principles as certain, and almost as easy of

communication, as the lowest rules of arithmetic. The weakness of those who cir-

cumscribe the bovmds of possibility and veracity by the hmits of their own percep-

tion, is often illustrated by appyling the fable of the horse, who was torn to pieces, for

asserting in the torrid zone, that in other climates the men were white, and that pas-

sengers could travel over the surface of rivers."

There are also many cases in wliich witnesses speak from judgment and opinion,

without reference to any technical knowledge ; such, for instance, is evidence for

character, and all other testimony amounting to a general conclusion upon particu-

lar facts ; when this conclusion is accompanied by a narrative of facts from the same
witness, the sufficiency of the conclusion is a matter perfectly distinct from the rea-

lity of the facts ; an advocate who would impeach the veracity of the facts, makes
but little progress, by showing the Aveakness of the conclusion, and, on the other

hand, the advocate who relies upon the facts, is not precluded from disputing the

conclusion. This may be illustrated by the following case, which I have known to

occur in practice ; a person deposed to having entered into a service under circum-

stances which, in point of law, would amount to a general hiring, which is equiva-

lent to a hiring for a year ; but she also declaimed that she was not hired at all ; the

latter part of her testimony was evidently no more than the judgment of an ignorant

witness, as to the legal import of the term hiring, to which she attached the idea

of an engagement made in a certain manner, or for a certain time expressly men-
tioned ; but it was contended, and successfully, in a court of quarter sessions, that it

was impossible to pronounce in favor of the acquisition of a settlement upon this evi-

dence, as the witness, upon whose testimony the whole depended, declared that

there was not any hiring, and those who produced her, and rehed upon her evidence

were bound to take the whole together.

In deciding upon the truth of evidence, much stress is laid upon the inherent pro-

bability of it, a criterion which, within its proper limits, is attended with great uti-

lity, but which, like all other general criteria, may be carried too far ; for where a

testimony is direct and positive, where the circumstances to which it relates are pal-

pable and not calculated to excite delusion, where the witness had a perfect oppor-

tunity of knowledge, where he has no motiv^e to misrepresent, and still further,

where the representation militates against the usual motives of conduct ; where se-

veral witnesses of unimpeached integrity, free from all suspicion of collusion, speak-

ing from detached and uncommunicated knowledge, concur in the attestation ; where

the fact contested concurs with other undisputed phenomena, not reconcileable with

the supposition of its falsehood ; the previous and insulated probability of the fact

asserted, is a less powerful motive for the decision, than the positive conviction re-

sulting from the force of the testimony ; the rejection of which would be founded

upon a much higher degree of improbability, than that which it professes to correct.

Such I conceive to be the summary of the argument, which is usually applied to a
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subject of a much superior nature to that of my present investigation, but the prin-

ciples of which may be properly adapted to inferior objects of ordinary disputation.

It is seldom that a case will occur, in which the improbability of falsehood will ad-

vance to that high degree of certainty, which is involved in the preceding enumera-

tion, but each of the circumstances alluded to will have their influence in formina: a

decision between the abstract improbability of the fact related, and the particular

improbability of the immediate relation under all its circumstances being false. I

have witnessed several cases which called for the practical application of this dis-

tinction ; the one which at present occurs to me, is an action against a man for sow-

ing the field of another with dock seeds ; a fact which was positively sworn to by a

casual observer, and confirmed, amongst other circumstances, by the growth of the

docks in the course which he had taken ; it was contended to be highly improbable

that any man should be guilty of such malignant conduct ; but it was answered

that it was much more improbable that the witness, who had no connection with the

one party, or animosity against the other, should gratuitously involve himself in

perjury, in attesting the fact which was so corroborated.

A topic connected with the preceding observations, which relate to the subject of

the testimony, as existing in the mind of the witness, and intended to be the object of

his representation, is the correctness of the language used by the witness in convey-

ing his sentiments, and of his conception of the question proposed to him. The degree

of accuracy with which the language represents the sentimenis, is a proper subject of

inquiry before the terms made use of are construed with too literal precision ; and

the incorrectness of language, or conception, should be carefully distinguished from

misrepresentation or evasion ; an observation which seem to be unnecessary from its

obvious propriety, and the little danger which may be supposed to exist of a contrary

practice. But the fact is otherwise, and a mutual misconception, either real or

affected, is frequently the ground of cavil on the one side, or the screen for equivoca-

tion on the other. When the latter is the fact, it is very seldom successful ; the

equivocation is kept up for a second or two, and the exposure of it very properly throws

a general discredit on the whole testimony of the witness ; but the want of a patient

and temperate attention may often permit this imputation to fall where it is not justly

merited, and where a careful examination of the meaning intended to be expressed

would completely remove it. What has been before observed, with respect to lan-

guage as being the subject, may, in some degree, be applied to it as the medium of

evidence ; but the error resulting from its inaccuracy or misconception is, from the

difference of the occasion, much more easily susceptible of correction.' Peculiar modes

of speech, either personal or provincial, metaphorical language, a greater or smaller

latitude in the acceptation of terms, the mutual substitution of definite and indefinite

expressions, are some of the causes which contribute to the uncertainty at present

under consideration. In some parts of the country it is, with persons in the inferior

station of life, an ordinary mode of speech to say that they believe a fact, of which

they have the most positive assurance. When this expression slips out on a judicial

examination, we commonly hear the question, Believe! are you not sure of it 1 and'

an answer in the affirmative is followed up, with, then why do you say you believe ?

A question very proper, when there is a suspicion that the terras of the answer were

intentionally evasive ; but the corrective is frequently applied, when, in fact, the cause

of complaint does not exist. Sometimes the mode of phraseology, which gives an ex-

I
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aggerated or extenuated representation of a subject, without any consciousness of an

intention to deceive, originates from those views of a subject which are connected

with a disposition respecting the event, and which have already been the subjection of

observation.

The same general observation, which has already been so often traced in its differ-

ent applications, of a distinction between inaccuracy and misrepresentation, applies to

the conviction subsisting in the mitid from the representation of others, where the fact

is regarded as certain, and is represented as existing, although the source of the wit-

ness's knowledge prevents its being a matter of legitimate evidence. I conceive that

this inaccuracy often escapes undetected ; the witness speaking in general terms of

the existence of the fact, and there being no suspicion of his doing so, otherwise than

from his own observation. Some facts we speak of as assuredly true without objec-

tion of which our knowledge is almost necessarily derived from reputation, as, for in-

stance, the death of a person ; the supposed notoriety of some other facts, induces us

to think and speak of them with the same degree of assurance as of this, which,

though an infraction of the legal rules of evidence, is no transgression of the moral

obligation of veracity, although it is sometimes represented as such, in the course of

a captious cross-examination.

The manner and deportment of witnesses is very commonly a principal ground of

assent to, or dissent from their testimony ; and is doubtless a very natural indication of

the existence or the want of sincerity. That the disposition of the witness will have

an influence on his manner is undisputed ; the adequate observation of it is, however, a,

matter requiring the most skilful and judicious discernment ; and the detection of affect-

ed plausibility, and the assistance of constitutional timidity, are objects which respec-

tively import, in an eminent degree, the proper administration of justice. A. perfect

judgment of the causes of a person's demeanor upon a particular occasion, can only be

formed by those who have a previous knowledge of his general habits and character,

and, in this respect, an intelligent jury is of great advantage ; since being assembled

from different parts of the country, some of them will, in most cases, have at least a

general knowledge of the witnesses who appear before them. It would be greatly

beyond the limits of my power to trace even a slight outline of this extensive

subject ; but a iew detached observations, founded upon my impressions respectmg

it, may not be wholly irrelevant. In deciding upon the demeanor q( a witness,

considerable allowance is to be made for the unaccustomed situation in which he is

placed, and the impressions which it may be calculated to make ujhju his mmd. lo

some persons this public appearance is a matter of indifference, but by many it

is regarded with an apprehension, productive of embarr^ssraent and agitation,

which to unskilful observers, may appear the result of insincerity. Ihis embar-

rassment will sometimes attach itself in a peculiar decree, to those who are ac-

customed to appear before the public in a different situation, and who are therefore

habitually anxious respecting the impression whic'' ibey may induce. It is an anec-

dote of Garrick, that when examined as a w^iiess respecting the nature of a free

benefit, he was incapable of giving an intf^iig^^le testimony. In deciding upon the

demeanor of witnesses, much attention is due to the mode of interrogation, and the

popular opinion respecting the person «^ho is engaged in it. An asperity in-the par-

ticular conduct of the counsel or tbej'udge» or even the reputation of it, with respect to

the former, will necessarily produce an effect upon the sensations and deportment of

the witness; and an apprehen^-ion of the ridicule which frequently affixes itself per-

VOL. I. / 74



586 Of Presumptive Evidence, and of Presumptions. [Ch. 9.

manently to the character, is often a predominant sensation of the witness upon his

examination. Good sense, when fully exercised, will correct these apprehensions,

and satisfy the witness that violence and ridicule will be ineffectual, when opposed to

the plain and unaffected language of truth ; but the dictates of good sense are often

an insufficient preservative against constitutional timidity.

A resolution to appear undaunted, and repel the expected aggression of counsel by

insolence, a foolish inclination to make a theatrical exhibition of wit and humor, ex-

citino- the horse-laugh of the by-standers, a raoroseness and sullenness of temper, will

give an unfavorable aspect to the manner of a witness, when there is no intentional

want of veracity in the matter. The real absurdity of a "witness' demeanor or mode

of representation, will often diminish the proper impression of the facts for which it is

necessary to resort to his testimony, and particularly in cases where there is a latitude

of discretion, as in questions of damages ; the judgment is often practically biassed,

by the sentiment of ridicule being a test of truth. A due regard to the principles of

justice will, however, prevent the fair demands of a party from being afTected by the

sullenness or absurdity of the witnesses, whom he is necessitated to adduce in support

of it ; and will lead the mind to a studious discrimination, between the fact which is

the subject of inquiry, and the accidental circumstances which may accompany the

relation of it.

" The judgment upon a witness' manner is not unfrequently framed by a contrast

between a cool and steady narration, and a fluttering hesitation ; this judgment may,

however, often be fallacious, for a witness who has prepared his story, may have suf-

ficiently arranged the particulars of it in his mind, while another who has an oppor-

tunity of contradicting it, if false, is surprised and confounded by the unexpected

statement. In a case where I had an opportunity of knowing the real facts, I have

seen a witness give a steady and collected representation of a supposed conversation

in a perfectly simple and unaffected manner; the opposite witness, when suddenly

interrogated as to the existence of such a conversation, began with. Not that 1 recol-

lect^ J do not believe it upon my honor, and a great many other exclamations in such
a confased, suspicious manner, that even those who, from their private knowledge,
had the most indisputable confidence of the veracity with which he told them upon
cominor ou'. of court, that there was not a syllable of truth in the conversation related,

perfectly acqjiesced in the propriety of a decision founded upon the opinion of his

falsehood.

ihat testimony is very open to suspicion, which is given by a person who is evi-

dently meditating vipcq the materiality and tendency of his answer, before he will let

it be given; or, on the ether hand, who bolts out with precipitancy before he hears

the question, an answer inljcating a catechised preparation ; the effect of either of

these circumstances singly, is ^reatly increased by their combination in different parts

of the same testimony. A Wel.h witness, who intends to give unfair testimony, al-

ways affects an ignorance of the English language ; in consequence of which the

efTect of cross-examination is not only weakened by the intervention of an interpreter,

but the witness has time to collect and p^opare his answers. But even that previous

study of an answer, which has been mentioned, will have a different effect, according
to the character, and situation, and habits of Uq person who is examined. I have, in

an earlier part of this discussion, taken notice of Urcumstances calculated to influence

the disposition, and which, though by no means jusvfying prevarication in any case.
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diminish the suspicion of a want of substantial veracity, which resuhs from a want of

propriety in incidental particulars. The suspicion of fabrication rises highest when
the witness is one of those inferior retainers of the law, who are commonly attendant

upon courts of judicature, who have a cunning acuteness in the observation of its pro-

ceedings, and who, from their occupation, are frequently in the habit of swearing to

facts, in their own nature liable to misrepresentation, and placed beyond the reach of

detection or contradiction.

"The general character of witnesses is also a circumstance which has naturally a

considerable influence upon the credit of their testimony ; and we shall have occasion

to mention, in a subsequent section, certain cases in which the testimony of persons

convicted of particular offences is absolutely excluded, upon a legal presum.ption that

those who have been capable of such acts, will not be influenced by any moral or re-

ligious obligation to adhere to the dictates of truth, when any circumstance may oc-

cur to influence their minds in opposition to it. I think it is by no means desirable to

extend this principle of exclusion, for, in general cases, the rejection of any person

as a witness does not operate to the prejudice of himself, but of the public or private

interests which may be concerned in the disclosure of the facts of which he has a

knowledge; and, even in the most depraved members of society, the natural influence

of truth, and the temporal risques of perjury will be a security against the commission

of gratuitous falsehood. But wherever there is reasonable ground to suppose a bias

in the mind, with respect to the effect of the testimony, a previous criminality of con-

duct will very justly excite suspicions of its veracity ; and the mind will naturally re-

fuse its assent to declarations made by those whose disposition in favor of the event

cannot be supposed to be counteracted by a superior sense of obligation. I have al-

ready observed, that to assent to a given proposition, we require a preponderance of

testimony in support of it ; in questions, therefore, respecting the credit of a witness,

the want of assent is not founded upon an assurance that his testimony is false, but

from the want of an adequate assurance that it is true. Where it is distinctly ascer-

tained that the witness is indifferent with respect to the event, or where it appears

that his wishes would naturally induce in opposition to his testimony, the general in-

clination to yeracily might be, in most cases, a sufficient assurance of the facts de-

posed to by a person even of the most exceptionable character ; but the testimony

will be properly open to suspicion, not only when a person of this description dis-

tinctly appears to have a collateral motive for desiring a decision in support of his

testimony, but also whenever there is not a sufficient reason for presuming the con-

trary ; for the inducements which may operate upon a mind susceptible of corrupt

influence cannot easily be detected, although they may actually exist, ft is the

want of an adequate assurance that the testimony is true, which very properly oc-

casions a great degree of caution to be applied to the testimony of accomplices in

criminal prosecutions; and induces courts and juries to disregard such testimony,

except so far as it is confirmed by circumstances affecting the parties accused, de-

posed to by witnesses of irreproachable character. There is not in these cases a

positive suspicion, arising from the nature of the evidence itself, that it is actually

false ; but there is a manifest want of those principles of duty and obligation, which

are the strongest assurance of its being true ; the actual motive is almost always in fa-

vor of truth, if it is clear that the witness had some companion in his ofl'ence ;
and

it has not, in any instance, occurred to me to suspect that evidence of this descrip-
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tion, which I have had an opportunity of hearing, was fabricated ; but there is no

doubt that it frequently might be so, if a less jealous caution was exercised in its

reception.

" It is an established rule, that witnesses examined with a view to discredit the tes-

timony of others, cannot be admitted to depose to particular facts of criminality, but

can only express their general opinion, whether the party is or is not entitled to be

believed upon his oath ; but the other side, who, to support the testimony, may inquire

what are the reasons of disbelief, which sometimes, as in a case above adverted to,

are ridiculous enough. If it is declined to inquire into these reasons, there is pretty

considerable ground to presume a consciousness that the opinion is founded upon ade-

quate motives. I have heard witnesses asked whether they had ever known the per-

sons, against whose veracity they depose, give false evidence in a court of justice
;

and, upon their answering in the negative, it was intimated to the jury that the testi-

mony to their discredit was absolutely frivolous ; whereas, if the question had been,

what were the reasons upon which the discredit was founded, a fraudulent conduct

might have been shown, which indicated the want of moral and religious principle,

and consequently affected the strongest ground of reliance upon testimony. When
witnesses speak to the character of others, not only their own character, but their

ability, and opportunity to form an adequate judgment, are circumstances very proper

to be taken into consideration.

'• It is a rule of law, that witnesses cannot be asked any questions which tend to

subject themselves to punishment, or, as it is usvially expressed, to criminate them-

selves ; but whether they may be asked if they have already received a punish-

ment which does not disqualiiy their testimony, cfr whether they may be interroga-

ted as to any circumstances of improper conduct, not immediately connected with

the subject of their examination, and also, whether their refusal to answer inquiries

upon these subjects can be observed upon as affecting the credit of their testimony,

are questions of great importance, upon which there is a very considerable difl'erence

of opinion. Some judges are very strongly of opinion that these inquiries ought not to

be allowed ; but it has been understood to be the more prevalent opinion of the bench,

as it certainly is very generally the opinion of the profession, that they are admissible

and proper ; and this latter opinion is clearly supported by the course of practice

which has actually prevailed. Mr. Peake, in the second edition of his Laiu of Evi-

dence, states the arguments in support of these opposite opinions in a very fair and

perspicuous manner ; and the right and propriety of the examination alluded to are

maintained with considerable abihty in a pamphlet entitled. An Argument in favor

of the Rights of Cross-Examination. I have at all times felt a very considerable

difficulty in the consideration of this subject ; but as a knowledge of a witness' habits

and pursuits, his conduct and disposition, will naturally influence the regard which is

paid to his assertions ; I think that the preponderance of argument is in favor of the

opinion, that an examination, by which these may be ascertained, cannot, upon any

general principles, be suppressed as irrelevant or improper ; and that those argu-

ments respecting a witness' conduct ought not to be rejected, w^hich may tend to de-

termine the regard that the mind, without reference to technical rules, or legal

considerations, would pay to his testimony. At the same time, I tliink that this is a

liberty which, Uke all others, will be best secured by a cautious vigilance in re-

pressing its abuse, by a refusal of advocates to adopt the passions and prejudices of
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their clients, and to injure a witness by reproaches and insinuations that cannot rea-

sonably be expected to influence the fair decision of the cause ; and by the court

showing a marked discountenance to the adoption of a different Une of conduct,

calculated only to occasion an unnecessary pain and injury to the witness, without

promoting the rights or interests of the party.

" The situation of a witness in life is also a circumstance which frequently influ-

ences the regard that is paid to his testimony, especially with respect to matters of

judgment and observation ; and even with respect to mere veracity, it is not wholly

iadifferent ; for although, in the abstract, the testimony of every person is to be re-

garded as true, and the sense of obligation may be equally strong in every condition

of society ; the temporal disadvantages arising from the detection of falsehood or

prevarication, independent of the terrors of legal punishment, will frequently depend

upon, or be connected with a person's rank and station ; and therefore all considera-

tions of credit, connected with the evidence itself, will be and constantly are mate-

rially influenced by this circumstance. The eflfect of a bias in favor of the event of

a cause, resulting from the situation of a witness, will be more or less strong in pro-

portion to his being more or less subject to temptation ; the comparison between the

relation itself and its probabihty will be made with greater minuteness, in proportion

to the stake in society which is engaged in support of its veracity. The influence of

situation is most strong in case of conflicting testimony ; for supposing other circum-

stances to be equal in every respect, there is no doubt but that a considerable diver-

sity of situation would have considerable influence in directing the balance of credit

;

and to illustrate the position by an extreme instance, few persons would hesitate in

regarding the narative of a clergyman on the one side, with superior credit to that of

a bailiff" 's follower on the other.

" The number of witnesses, and their concurrence in support of a given assertion,

is also a subject of material importance in deciding upon the credit of their testimony

;

for the improbabihty of two witnesses concerned in the same falsehood, or being

influenced by the same mistake, is much less than that of the falsehood or mistake

of either of them individually ; and the improbability increases in proportion with

the number. But in the contrasting of contradictory testimony, the mere considera-

tion of number is held subordinate to that of the indications of individual veracity,

and, the maxim that ponderantur, non numeraniur testes^ is of very frequent prac-

tical application. Other circumstances being equal, the preponderance of numbers

is certainly entitled to the advantage, and sometimes this preponderance will be suf-

ficiently great to counterbalance an apparent superiority in other circumstances on

the opposite side ; and although nothing can be more remote from the subject in

discussion than the application of the strict rules of mathematical equaUty or propor-

tion, a fair attention to the principles of those rules is often of considerable impor-

tance. The degree of influence or indifference of the respective witnesses, their

apparent veracity, their demeanor, their character, their situation, the probability of

their relation, are circumstances, all of which are to be carefully and attentively

brought into the account. The opportunity of confederacy, or the want of such

opportunity, is a most important consideration in determining the effect of numbers.

The concurrence in speaking of one observation of one detached fact, is of much

inferior value to the concurrence of persons speaking from detached and separate

observations, of different facts leading to the same conclusion. I have already had
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occasion to advert to the accordance or variation of witnesses speaking of the same

occurrence, to the difference between that inconsistency which essentially fastens

itself upon the substance of the relation, and that which may be fairly referrible to

different degrees of accuracy or minuteness, in the observation or memory of facts

which have actually occurred ; and to the unity and accordance, which being too

strict and circvimstantial, are inconsistent with that diversity of observation and ex-

pression that naturally occurs in the unprepared account of a real transaction, and

afford an indication of concert and design. It is not an unfrequent observation, that

if one of the witnesses in support of a cause is not entitled to be credited, the dis-

credit attaches to tlie cause, and extends to other witnesses apparently unexception-

able. This kind of objection is, I think, sometimes applied too generally, and without

using that caution and discrimination which the principle of it essentially reqmres.

In case the impeachment of the veracity of a particular witness results from circum-

stances that indicate management and fabrication in the cause itself; in case the

perjury of the witness implies the subornation of the party, the whole system may
be regarded as tainted and corrupt, unless there are any, in other respects, superior

reasons for beheving the contrary ; and the mere absence of circumstances of suspi-

cion, directly affecting the other witnesses, will not destroy the presumption of falsity

that has attached itself to the cause. But if the imputation upon the particular

witness is merely personal ; if it results from considerations foreign to the imme-

diate cause ; if it is founded upon some collateral motive of his own, and no sus-

picion of subornation can be fairly entertained ; the cause, in other respects, should

be at Hberty to stand or fall upon its general merits, without being affected by

the peculiar objection ; in the same manner as a series of reasoning, in itself

perfect and complete, is not affected by the collateral addition of an untenable

argument.

"The conflict of opposite witnesses is the grand source of forensic altercation. In

adverting to the circumstances which influence the credit of witnesses individually or

collectively, I have neccessarily had occasion to mention their opposition. Without

going through the particulars again, it will be sufficient generally to observe, that what-

ever principles of reasoning are correct and proper, when examining the veracity or

accuracy of an individual witness or a number of witnesses uncontradicted, become

more peculiarly important in determining the balance of credit, with respect to vara-

city, or the superior degree of accuracy, upon matters of judgment and observation, in

cases of conflict and opposition. The general ground of credit, founded upon the pre-

sumption that a witness speaks with truth and accuracy is destroyed, when the re-

spective assertions are in opposition to each other, and therefore cannot both be true.

Whatever therefore may establish or diminish the confidence in a witness, whose tes-

timony is uncontradicted, will determine the preference in cases of opposition ; but the

respective grounds of assent or discredit are sometimes so equally balanced, that the

mind cannot, with satisfaction, pronounce a judgment between them ; and all that can

be recommended is a calm, patient, and anxious investigation. Where the possibility

of mistake on the one side is contrasted with the imputation of perjury on the other,

and there are no collateral circumstances to fix the determination, there can be no doubt

but that a casual error is to be deemed more probable than a wilful misrepresentation.

When the judgment, after every exertion, is reduced to the necessity of deciding, that

on the one side or the other, there has been an intentional falsehood, and no satisftcto-
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ry reasons occur for fixing the superiority of credit ; the last resource is to obliterate

wholly the conflicting testimony, and to determine upon the want of a preponderance

in proof, according to the rules which must have prevailed in the total absence of it.

The result of an investigation of evidence will, after the most enlightened and painful

research, be in many cases unfortunately at variance with the actual truth, but in pro-

portion to the dangers of error inherent in the very frame and nature of the subject,

should be care and anxiety exercised in the avoidance of such error as may proceed

from an excess of confidence on the one hand or of caution on the other; and although

that care and anxiety will often fail in their particular application, the perfection of hu-

man precaution will be attained, if they are so conducted that, according to the prin-

ciples of reason and experience, they may be expected in general to succeed.

" It is said, that if a witness deposes falsely in any part of his testimony, the whole

of it is to be rejected ; and this is certainly correct so far as the falsehood supposes the

guilt of perjury, the ground of credit being there destroyed ; but if nothing can be im-

puted to the witness but error, inaccuracy, or embarrassment ; if there does not ap-

pear to be a real intention to deceive or misrepresent; neither the objection nor the

reason for it applies. The argument is sometimes urged with considerable vehemence,

that a party who relies upon the testimony of a witness, must take it altogether, and

cannot rely upon the one part and reject the other ; whereas there is no inconsistency

in asserting the general veracity of a narrative, and contending for the inaccuracy of

some of its incidental particulars ; much less is a party to be driven from his reliance

upon the matters of fact related by a witness, because he contends that the witness

is ill-founded in his reasonings and inferences deduced from them, as I have endeavor-

ed to illustrate in a preceding part of the present section." (2 Ev. Poth. 23G to 266.)

It detracts nothing from the above remarks of Sir William D. Evans, to say they

were suggested by several passages of the famous article de testibus, Lib. 22, in the

Pandects ; which, if the English reader be desirous to see at large, he may consult 2

Strahan's Dom. B. 3, tit. 6, sect. 3, and particularly art. 8, 9,* 10, 11, 12 and 15, of the

section cited. Mr. E^vans is the first considerable contributor, in this kind, to our law

of evidence ; and seems happily to have selected the two departments where our usual

books of authority were before quite sufficient; we mean circumstantial evidence, (in

respect to which we have often cited him in previous notes,) and the credibility of wit-

nesses. These are perhaps the only departments in which free discussion, in a meas-

ure independent of judicial authority, could at this day be rendered practically useful.

In these titles, while, with regard to some particulars, adjudged cases may have settled

the law
;
yet others appear to be without the reach of such cases ; thus rendering the

private discussions of able and experienced professional gentlemen, not only acceptable,

but necessary. Mr. Starkie, in his late Treatise on Evidence, entertained the same

view of thia subject as Mr. Evans; and beside introducing the remarks of the latter

under a somewhat different dress and arrangement, has superadded several important

suggestions and illustrations. Among others, he has enforced Mr. Evans' distinction

between the credibility of witnesses holding diflferent interests in society, by their differ-

ent sense of temporal consequences. Although this argument be sufficiently obvious,

and often practically adopted by jurors, it is satisfactory at least, to see it take the

form of authority. The amount of the argument is, that while the moral obligation of

an oath may be equally strong in different ranks, the temporal punishment of perjury, or

the injury consequent upon mere detection or suspicion that the witness had violated or
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discolored the truth, would be looked to by different persons with very different de-

grees of apprehension. The cases put by Mr. Starkie are those of the solicitor or at-

torney compared with the common laborer. (3 Stark. Ev. 520, note.) He very prop-

erly suggests, that where the witness is called to remove an imputation upon himself,

the argument in- favor of credibility might then be strongest for the witnesses of in-

ferior rank, (id.)

A difference of statement between the witness' testimony on the stand, and on pre-

vious occasions, his connection with the party by the ties of consanguinity, affinity,

friendship, or in the way of trade, profession or membership of any description, are ob-

vious suggestions in considering a conflict of testimony. So an interest in a similar

question, or expectation of future gain, ill will towards the party, &c. (See 3 Stark.

Ev. 520, 521.) Ill will not only against the party, but even the endorser of the party
;

(Merrills v. Law, 9 Cowen, 65 ;) or evidence that the party had bought the witness'

real property, at his request, (Cameron v. Montgomery, 13 Serg. & Rawie, 132,) are

instances to show what slight circumstances of suspicion may be sometimes inquired

of from the witness to show the state of his mind. Indeed it will be ssen by our quo-

tations, that the circumstances bearing with greater or less weight upon questions of ab-

stract or relative credibility, are so infinitely diversified as to defy enumeration. Two
witnesses are brought upon the stand, the one to impeach and tiie other to sustain the

general character of a third, the first having had cause for hostile feeling, and the

other being free from the influence of any such motive, and indifferent in other re-

spects, would speak with very different effect to the mind of a jury. How readily,

in such a case, would jurors apply the above precautions of Mr. Evans against recei-

ving with implicit confidence, the mere opinion of a prejudiced witness. (See Newell

V. Wright, 8 Conn. Rep. 322.)

It is almost unnecessary to observe that the rules for trying the credibility of wit-

nesses, hold equally in respect to the proof of circumstances, as where they speak di-

rectly to the fact in issufe.

NOTE 306—p. 460.

The court always protect the jury from irrelevant testimony, by excluding it, on

objection, in the same manner as they shut out other incompetent proof. (Hart v.

Newland, 3 Hawks, 122, 3. Winlock v. Hardy, 4 Litt. 272. Sterling v. Luckett,

7 Mart Lou. Rep. N. S. 198.) But you are not bound to do this before the witness

is sworn. If he be, therefore, precluded his oath for such a refusal, and not by

reason of personal incomptency, it will be error. (Force v. Smith, 1 Dana, 151.)

If evidence be irrelevant at the time it is offered, it is not error to reject it be-

cause other evidence may afterwards be given, in connection with which it would be-

come relevant. If it would be relevant in conjunction with other facts, it should be

proposed in connection with those facts, and an offer to follow the evidence proposed,

with proof of those facts at a proper time. (Weidler v. The Farmers' Bank of Lan-

caster, 11 Serg. & Rawle, 134.) And counsel are bound, on the requisition of the

court, to state particularly the substance of the evidence they propose to adduce ;

and if they refuse, or slate evasively or in general terms merely, the proposed wit-
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tiesses or other testimony may be rejected. (Roy v. Targee, 7 Wend. 359.) Thus
where in debt on recognizance, plea release and replicaiion fraud, the plaintiff pro-
posed to prove that the release was obtained by the promise of another to pay cer-

tain money, which had not been done, and claimed to avoid the release because thus

obtained on a promise violated. The testimony being excluded, the plaintiff yet pro-

duced a witness, when the court demanded that the purpose of producino- the witness

should be stated in writing. The same facts were then offered again, with the ad-

dition that such procurement of the release was, by the fraud, contrivance, false re-

presentation, &c. of the promissor. This offer was overruled, because the party did

not offer to prove any specific acts of fraud beyond what he at first proposed. On
error brought, the decision was sustained ; and per Rogers, J. :

" If this can be done,

the decision of the court may at any time be avoided by the use of general terms
;

and which do not enable them to judge of the relevancy of the testinjony, which is

their exclusive province." He admitted that where a witness had refused to disclose

what he knew, counsel might be indulged in a general statement. (Commonwealth v.

Brenneman, 1 Rawle, 311, 316, 17.) And see, as to such discretion, per Nelson, J.

in 7 Wend. 363. Yet evidence proposed cannot be rejected because it is imaginable

that something more may be necessary in connection. Thus, where the plaintiff, a

black, in Louisiana, to prove her freedom, offered a deed of emancipation executed

in Ohio ; held, that this could not be rejected because " it was incumbent on her to

prove the formalities (if any such there were) required by the laws of Ohio in emanci-

pating slaves." (Hawkins v. Vanwickle, 6 Mart. Lou. Rep. 418.)

NOTE 307—p. 460.

That proof must not vary from the issue, will be more fully illustrated in the notes

to the eleventh chapter. A few cases only, which do not range themselves in any

particular order, shall here be given.

By replying to issue, the plaintiff admits the validity of the plea; and though it be

bad, he cannot object to proof under it. (Myer v. M'Lean, 1 John. Rep. 509.)

Notice, instead of a special plea, of prescription to fish adjoining the locus in quo,

and of using and occupying llie shore for that purpose, will not warrant evidence of a

prescription to erect huts on the shore for the purpose of fishing. (Cortelyou v. Van
Brunt, 2 John. Rep. 357.)

Where notice of special matter (under the statute, 1 R. L. New York, 515, sect. 1,)

was given instead of a plea, held that the plaintiff might reply by evidence, and the de-

fendant rejoin in evidence, any matter possibly admissible in pleading : e. g. on notice

• of son assault, the plaintiff might prove molliter manus, and the defendant rejoin in

his proof any matter which, if the pleadings had been special, could have been plea-

ded. (Collier v. Moulton, 7 John. Rep. 109.)

In an action on a bond conditioned for the faithful performance of an agent, a repli-

cation that he had money which he refused to account for in 1822, and a rejoinder that

he had not, does not admit proof that the agency ceased in 1816. The rejoinder

should have in terms averred the termination of the agency at that time. (Boston

Hat Manufactory v. Messinger, 2 Pick. 223.)

YoL. 1. 7b
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In an action on a contract to deliver goods, the plaintiff cannot show that, after

they were delivered to him, the defendant fraudulently took them away, and substitu-

ted others. Such evidence is out of the issue, (Gilpins v. Consequa, 1 Pet. C. C»

Rep. 85, 88. 3 Wash. C. C. Rep. 184, 187, S. C.)

Matter excusing performance is not admissible under a plea of covenants perform-

ed. (Poague V. Richardson, Litt. Sel. Cas. 134, 5, 6. Holt v. Grume, Litt. SeK

Cas. 499, 500, S. P.)

A fact not alleged on one side, though it be denied by the other, is not in issue,

and need not be proved. Thus, in covenant, the plaintiff claimed $100 for fixing the

defendant's mill so that it would saw so much, and averred that he had so fixed it.

On oyer, the covenant was so that, in the opinion of a good sawyer agreed on, it

would saw so much ; and the defendant denied that, in the opinion of a good sawyer

so agreed on, it would saw so much. Held sufficient to prove that it would in truth

saw so much, for that satisfied the plaintiff's allegation ; and the defendant had denied

a fact not alleged. Tiie question would have been different on demurrer or motion in

arrest. (Fry v. Whitingill, Lilt. Sel. Cas. 181.)

On an issue whether part of a testator's estate is in the hands of an executor, evi-

dence that he is a creditor of his co-executor, and that he became so by transferring

that part of the estate in question to his co-executor, is relevant and admissible, (Gal-

breath v. Rife, 2 Rawle, 144.)

Trespass, quare clausumfregit. Plea, liberumtenernentura of the defendant. Rep-

lication, a demise from the defendant to the plaintiff from April 23d, 1821, for one

year, and thence forward from year to year. Proof, that the plaintiff paid the defen-

dant rent. Abbott, C. J. :
" This shows a demise ; but it may be very different from

the one laid. Tt might be proof of a demise for 21 years, as well as of the demise

laid." (Phillips v. Mosely et al., 1 Carr & Payne, 262.)

In actions by bill in the K. B., the defendant may, under the general issue, give

in evidence matter of defence which occurred between the issuing of the latitat and

before declaration, and such matter (e. g. accord and satisfaction) is an answer to the

action. For the purposes of justice, the declaration is considered the commence-

ment of the action. (VVorswick v. Beswick, 10 Barn. & Cress. 676.) Note.—
..This decision was in an action of trover; and seems to apply to those cases only

where the matter is ordinarily admissible under the general issue ; not where, from

the nature of the action, it must be pleaded.

Circumstances of mere alleviation or aggravation are irrelevant upon the trial.

They are totally immaterial to the verdict ; because they do not prevent or conclude

the jury's finding for or against the defendant. They may be made use of when the

judgment is given, to increase or lessen the punishment. Circumstances which

amount to a lawful excuse or justification are proper upon the trial, and can only be

used there. (Rex v. Shipley, 4 Doug. 73, 163, per Lord Mansfield, C. J. id. 777^

178, per VVilles, J.)

The eases do not agree upon the question whether irrelevant testimony being given

on one side, for the assumed purpose of proving a fact, will warrant other testimony

in reply to that so given, either to repel it directly, or touching the fact upon which

it professes to bear. The result vvould seem to be, that it is discretionary with the

court to hear or reject the evidence in reply. In many cases, and indeed all, the ex-
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fense of time must be useless; and may, by consent of parties, be made endless, it

the court have no power to interfere.

On a petition for freedom, the defendant gave in evidence, without objection, hear-

say and reputation against the freedom of the petitioner. The latter then, offered the

same kind of evidence in favor of his freedom ; to which the defendant objected. The

court held the objection well taken ; saying that improper evidence on one side will

not justify its introduction on the other, if objected to. The first would have been re-

jected, had an objection been made. The doctrine contended for would lead to end-

less confusion, and destroy all the rules of evidence. (VValkup v. Pratt, 5 Har. &
John. 51, 56. Stringer v. Lessee of Young, 3 Peters' Rep. 336, 7, S. P. Samuel

V. Bond, Litt. Sel. Cas. 158, 9, S. P.)

The plaintiffs in ejectment proved a grant of the tract claimed by them, and then

that the defendants had made entries in respect to the tract, having notice of the plain-

tiffs' claim under the grant. Then the defendants offered to prove entries in respect

to the same tract, made by third persons, since the grant, in order to show the general

opinion that the land granted was vacant. Held inadmissible because irrelevant, as

not affecting the grant ; nor was it admissible to give irrelevant testimony, because

it was an answer to other irrelevant testimony. (Stringer v. Young, 3 Pet. Rep.

336, 7.)

Yet, in several instances, such testimony being received, this was held no objec-

tion, on error, or motion for a new trial.

In assumpsit against several partners, one of them introduced a letter of his copart-

ner to the plaintiff, which it was insisted made against him. In consequence of this,

the plaintiff offered to show that the same copartner, in answer to certain interrogato-

ries, had contradicted what he said in the letter. This was objected tc by the defen-

dant who produced the letter ; but it was received. Held no error, as the defendant

had himself laid the foundation for it. (liiggs v. Lindsay, 7 Cranch, 500,503,504.)

So, though character be not in issue, if the party introduce evidence to support his

character ; held, that for that reason the other party might give evidence in reply.

(Grannis v. Branden, 5 Day, 260.) Where the plaintiffs offered evidence of the cred-

ibility of one of their witnesses, the defendants were allowed to ask another, if the

plaintiffs' witness had not been guilty of larceny. The testimony on both sides was

illegal ; but as the plaintiffs resorted to that mode in support of credibility, held that

they could not complain that it was rebutted in the same way. (Prevost v, Simeon,

4 Miller's Lou. Rep. 472.)

In trespass, the plaintiff proved that he bought at the defendant's store a pipe of

French brandy, which being left with the defendant a few days, he took out 40 gallons

and substituted American brandy, in the presence o^ his partner. The partner called

for the defendant contradicted this. He was asked by the plainttff's counsel whether

he or his partner had in any instance adulterated brandy or spirits. The defendant

made no objection, and the witness answered, and the counsel than, on both sides, put

many questions on the point. The next morning, the counsel for the plaintiff repeated

the question as to particular cases, and inquired of sales to particular persons then in

court. The defendant's counsel then objected, that the inquiry was not relevant ; but

the judge allowed the questions to be put, and required them to be answered. The

court, on motion for a new trial, said there was no objection made to entering on the

inquiry ; and it might, therefore, under the circumstances, be pursued. (Young v.
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Mason, 8 Pick. 551.) And the court held, in terms, that though you cal! for a paper

from the other side as evidence, and peruse it, you need not read it anle.ss it be mate-

rial, though the other side call on you to do so. (Wilson v. Bowie, 1 Carr. &; Payne,

8 ) If a witness be examined by both parties without objection as to matter irrelev-

ant, one party cannot object to a farther examination on the same subject, (id.

Young V. Mason, 8 Pick. 551.) Again ; on proof that one made a contract for an-,

other, though this was immaterial, yet held that it was not improper to rebut the proof

by other testimony. (Grafton Bank v. Woodward, 5 N. H. Rep. 301.) What passed

at a former trial in ejectment between other parties being given in evidence by one

side ; though doubtful whether it was admissible, the opposite party was allowed to

show other evidence given on the same trial. (Doe, ex dem. Lloyd v. Passingham,

2 Carr. & Payne, 440.) In false imprisonment on saspicion, Cranshaw, J. said, if

the defendant could not primarily impeach the plaintiff' 's general character to miti-

gate damages, he might do it in reply to evidence in its support. (Rogers v. Wilson,

1 Alab. Rep. 407, 410.)

After a question has been repeatedly asked and answered, without objection, in the

course of a trial, it is too late to object to its admissibility, on the ground that the an-

swer is, in itself, inadmissible. (M'Kee v. Nelson, 4 Cowen's Rep. 355, 357.) And

evidence, though it be entirely out of the issue, if not objected to at the time, for va-

riance, is no ground of objection afterwards. (M'Micken v. Brown, 6 Mart. Lou.

Rep. N. S. 85.)

Both the cases in the text, and these which follow, it ia presumed must be taken

with the qualifications mentioned ante, in note 293, of these notes.

On trial of an indictment for shop breaking and stealing from the shop, proof that

part of the goods stolen was found in possession of the prisoner, is prima facie evi-

dence that he is guilty of the whole charge. (Commonwealth v. Millard, 1 Mass.

Rep. 6.) So in a case of common larceny, the jury may infer a stealing of the

whole, from a possession of part. (State v. Jenkins, 1 Tyl. 377, 379. Collins' case,

4 C. H. Rec. 139, before Colden, mayor, N. Y. Gen. Sessions, Oct. 1819. Per

Golden, mayor, in Ball's case, 4 C. H. Rec. 118, S. P.) This was denied of a bur-

glary, at N. Y. Gen. Sess. in People v. Frazier, 2 Wheel. Cr. Gas. 55 ; but, it is

presumed, hastily.

The text, it will be perceived, here brings us to consider the state of the issue, and

whether the proposed evidence bears upon it. This, says the text, ante, must be

tested by considering the view with which it is offered ; for evidence may be admis-

sible in one point of view, though not in another. (Per Lord Tenterden, C. J. in

Taylor v. Willans, 2 Barn. & Adolph. 833, S. P.) In the instance.given by the text,

of Rex V. Inhab. of Northamptonshire, we have an indictment against a county for not

repairing a public bridge. The plea of not guilty put in issue not only the question

of repair, but if it had turned out that the bridge were the property of an individual,

the county would have been under no duty, and had no right to repair. Acts of ex-

clusive possession by individuals tend to determine this question, and the quality of

their acts have a slight tendency the same way. It is a very little circumstance ; but

yet, having the least weight, it is admissible in connection with others proposed, or

which may readily be conceived ; and, in the general conflict of circumstances may

determine the question. Have the use of the public and individuals been equal 1

Has the public made repairs, and to what extent 1 and, on the other hand, what has
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been the extent of the individual repairs'? for what time'? and if the latter greatly

exceed the former, still they may be of an equivocal character. If substantial, and

such as the public would require, they might be construed as a gratuity from individ-

uals in aid of the public, though partly for their private benefit. But if merely orna-

mental, there is less probability of that being so, though, after all, the difference may
be very slight, perhaps barely perceptible. The general issue may thus, in many in-

stances, present a very broad field of inquiry, and open an extensive range of circum-

stantial evidence.

In another case, which was an action for procuring a malicious indictment for per-

jury, those conducting the examination before the justice objected to the now plaintiff

being holden to bail. The objection was obviated by presenting a letter, supposed to

have been written by the Lord Ch. Justice, stating that it was a bailable case. The

fact of so presenting this supposed letter was received as proof on the now trial,

without proving its genuineness. This was excepted to. An affidavit of the now
defendant's agent to prosecute for the perjury was also received, stating that he had

interfered to discourage one C. from becoming bail for the now plaintiff. This was
excepted to. The now defendant appeared, but was not sworn before the petty jury

on the trial of the perjury, which circumstance was now left to the jury ; and it was

put to them to say whether this non-appearance, as a witness, arose from a con-

sciousness that he had no evidence to give in support of the indictment, or from some

other cause. This was also excepted to. The cause was tried in the C. P. On
error, by the defendant, the C J., Lord Tenterden, confirms the suggestion in the

text, that " in deciding the question whether certain evidence be admissible or not,

we must look at the object for which it is produced, and the point it is intended to

establish ; for it may be admissible for one purpose, and not for another.'" He then

shows the drift of exhibiting his supposed letter, and the agent's affidavit. The latter

was ta prove that some measures were taken to prevent persons from becoming bail \.

and being made as the now defendant's agent in the course of his business, was re-

ceivable as an admission. The object of the letter was to show that the magistrate

refused to take bail till the letter was produced ; no matter whether the letter was

genuine or not. The court also held that the question of motive in not appearing was

properly left to the jury, the want of probable cause being a mixed question of law and

fact, under the circumstances of this case. (Taylor v. Wilans, 2 Barn. & Adolph.

833.)

Circumstances, not only minute, but remote in time and place, may be received as

material. On trial of an indictment for murder committed by dirking, it appeared that

a dirk without a cap had been found secreted near the place of the murder ; and the

cap of a dirk engraved J. H. was handed to a witness, by a negro, a mile and a half

from the place ; but how he came by it, no one could tell. The handle was enoraved

with the letters J. H. ; and it appeared that some 16 or 17 years before, a witness

purchased a dirk, with this engraving, for James Hickman, the half brother of the

prisoner ; that Hickman since died ; and the prisoner had admitted that a dirk was
the only part of H.'s property he had received. The witness, who heard him make
this admission, saw a dirk in his hand with J. H. engraved on the handle ; but could

no farther identify it with the one now produced. The dirk found secreted was iden-

tified by the finder, from its general appearance, with the one now produced ; and the

cap produced by the negro apparently fitted the handle. The prisoner had, before
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the murder, lent a dirk, not now identified, which was returned to him before the

murder was committed. There was no other proof that the prisoner had ever been

at or near the place of the murder. These circumstances were allowed to go to the jury-

as evidence that the dirk found belonged to the prisoner ; and they were told that if

they had no doubt of its being his property, then the prisoner's dirk so found made

one circumstance to be weighed with others. This was holden well on error.

(Mendum v. The Commonwealth, 6 Rand. 704, 711 to 713.) Now it is obvious how

perfectly slight and utterly inconclusive any one or any two or three of these circum-

stances must have been. Yet, all being combined, the result of the trial (a verdict of

guilty) shows that the jury felt safe in acting upon them, as leaving no doubt. (See

per Hosmer, C. J. in State of Connecticut v. Watkins, 9 Conn. Rep. 52, 53 ; infra,

S. C.)

" It is frequently difficult to ascertain, a priori, whether proof of a particular fact

offered in evidence, will or will not become material ; and in such cases, it is the usual

practice of the court, to give credit to the assertion of the counsel who tenders such

evidence, that the fact will turn out to be material." (4 Stark. Ev. 381.) Thus a

deed to the lessor of the plaintiff, or one under whom he claims, may be rejected as

irrelevant, unless title first be shown in the grantor, or at least an offer made to follow

it up with proof of his title. (Winlock v. Hardy, 4 Litt. 272, 3.) So of all deeds

having no apparent connection with the matter in issue. (Harris v. Paynes, 5 Litt.

105, 107, 108.) Again, in an action on a covenant, to save from all judgments in

favor of P. and B. against the owners of the steam-boat H., recovered for the price

of the boat, a record of judgment on notes against the covenantee in favor of P. and

B., was held not relevant, thus nakedly presented. It should have been accompanied

with proof aliunde, that the notes were given for the price of the boat, by the owners.

The judgment being founded on the mere naked proof of the record, for aught that ap-

peared in the bill of exceptions, was reversed on error. (Wilson's adm'rs v. Bowen,

5 Monroe, 33.) The court must be enabled, on error to see the relevancy. To sup-

port a plea of title, the defendant offered in evidence the declarations of a former

grantor, which were admitted, though the plaintiff objected and took a bill of excep-

tions. But it did not appear whether the declarations were relevant or not. Held,

they were inadmissible; and the judgment was reversed. (Clark v. Beach, 6 Conn.^

Rep. 142.) Though a matter may possibly be relevant, yet the party must show how,

otherwise it cannot be received ; and the court will not on error reverse a judgment

on account of its rejection, unless the relevancy appear affirmatively. Thus where, on

a question of forging a bond in 1807, a person, not the alleged forger, said, speaking of

the bond, some 13 years after its date, " my pen has not forgot to write," which might

by some possibility have been made relevant
;
yet this not appearing affirmatively on

the bill of exceptions, the court refused to hold it so. (Rowt's adm'r v. Kile's ad-

m'r, 1 Leigh's Rep. 216, 223, 4.) And see Turner v. Feudal, infra. So where a

book of accounts of one party was offered against another to prove a debt, without

other proof appearing by the bill of exceptions to have been proposed, verifying the

book, held that the book was properly rejected. (The People v. Genung, 11 Wend.

18, 21.) See an instance of a connected statement, in a bill of exceptions. (Ben-

ham V. Gary, 11 Wend 83.)

It is different, however, where the proof tends apparently in its own nature, to

make out the case, though the residue be not offered; as where it lay with the
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plaintiff to show two facts : that certain posts and rails were erected ; and that the

defendant made the erection ; and the plaintiff offered to show that they were

erected ; this being overruled, the judgment was, therefore, reversed. (Bartlett v.

Evarts, 8 Conn. Rep. 523.) But see Weidler v. The Farm. Bank of Lancaster,

infra. Where the copy of a deed appeared by the bill of exceptions to have been

received, after objection, and the bill did not profess to detail the whole evidence,

the court presumed that other evidence was given making out a good title indepen-

dent of the deed ; and said the reception of the copy or evidence was, therefore, no

cause of reversal, whether properly suffered or not. (Hodges v. Crutcher, 1 J. J.

Marsh. 504.)

The practical mode of mtroducing connected or consecutive proofs at the trial,

seems to have been pointed out with the greatest perspicuity by the supreme court

of Pennsylvania. The defendants sold to the plaintiff a farm, under an execution

against A., the title to which failed, and the plaintiff' sued for the money advanced;

and proposed to show that the deputy sheriff assured him, that the title was good.

This was overruled. On error it was insisted on as proper : for perhaps the plain-

tiff would have shown that the deputy had authority from the defendants to make the

representation ; and that they knew it to be false. But the court, by Gibson, J.,

said, 1. The deputy was not, like an auctioneer, the agent of the parties, but of

the law ; and as such had no authority to bind the defendants, by any representa-

tion, without their express authority. None was shown. " The evidence, there-

fore, as it was offered, pre^nted facts which, isolated as they stand in the bill of

exceptions, were altogether irrelevant. But the plaintiff contends that this may
have been only a part of the chain of his evidence ; and that what was deficient

might afterwards have been supplied. If this were admitted, no court could, with-

out error, ever reject evidence for irrelevancy, as there is no fact so entirely irrelevant

as to be incapable of being connected with the question, however remotely, by the

intervention of a chain of possible circumstances. But the question is, how did the

matter stand as it was proposed to the court ? If it was altogether irrelevant, the

court might reject it, although it might not perhaps be error to admit it. If it would

be relevant, when taken in connection with other facts, it ought to be proposed in

connection with those facts ; and an offer to follow the evidence proposed, with proof

of those facts at the proper times. But the court is not bound to spend its time in

an inquiry which, from the showing of the party, can produce no possible results.

Dislocated circumstances may doubtless be given in evidence, particularly if there

be no objection to the order of time ; but the proposal of the evidence must contain

in itself, by reference to something that has preceded it, or that is to follow, informa-

tion of the manner in which it is to be legitimately operative." (Weidler v. Farm.

Bank of Lancaster, 11 Serg. & Rawle, 139, 140.)

We propose a ^QVf more cases illustrative of the above reasoning. On trial of A.

for the murder of H., whom he had hired to murder another, it was held pertinent

to prove that H. had murdered the other, it being opened by the counsel for the pro-

secution that A. murdered H. to prevent his (A.'s) detection. (Rex v. Clewes, 4

Carr. & Payne, 221.) On a question whether a bidder had notice of an incum-

brance, the auctioneer's proclamation of the incumbrance, before the bids began, is

not admissible, per se. To make it so, proof mvist be given that it was so made that

the bidder could not fail to hear it. (Porter v. Liddle, 7 Mart, Lou. Rep. 23.)
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In trover for flour, to prove that the plaintiff purchased it from a vendee of one for

whom the defendant was wharfinger ; and that such purchase of the plaintiff was

with the fraudulent intent to deprive the defendant of his right to demand pay-

ment of his wharfage before the goods were delivered, it was offered to show

that the vendee was insolvent ; but the defendant's counsel admitting that the facts

going to show the insolvency could not be brought home to the knowledge of the

plaintiff, the court refused to receive the offered proof (Hobday v. Mann, 2 Carr.

& Payne, 509.)

These offers of counsel may, many times, without any imputation of unfairness,

anticipate a greater number of circumstances, or more strength in the supposed proof

of them, or in their combined effect, than the evidence ultimately presents ; in con-

sequence of which the case is heard upon proofs ; and the question thus raised whe-

ther, on the whole, they shall be submitted to, or withdrawn from the jury, as com-

petent or incompetent matter of consideration.

Thus, to charge C, an endorser, notice was left at his son's store, kept in a

separate apartment of C.'s house; but there was no interior communication between

them. C . usually transacted his business in another part of the town ; but was of-

ten about his son's store ; and notices or letters, when left at the store, had been

sent by the bearer to, or delivered by the son at C.'s place of business, if seen or re-

collected by him. Now this was held insufficient proof of notice to C, yet the

evidence was received. Had it been followed out by C.'s admission that a notice

left at his son's never failed of reaching him immediiftely, or that the notice was

immediately despatched by the son, or various other facts that may be conceived,

the notice would have been made out. But it stopped short, and the court, by

Washington, J. very justly remarked, that " Presumptions, from evidence given in

a cause, of the existence of particular facts are in many, if not in all cases, mixed

questions of law and fact. If the evidence be irrelevant to the fact insisted upon,

or be such as cannot fairly warrant a jury in presuming it, the court is so far from

being bound to instruct them that they are at liberty to presume it, that they would

err in givmg such instruction ; for why give it when it is manifest that if the jury

should find their verdict upon the fact so deduced, it would be the duty of the court

to set it aside, and to direct a re-trial of the cause ?" (U. States Bank v. Corcoran,

2 Peters' Rep. 121, 131, 133.) The learned judge then adverts to the case of Ire-

land V. Kip, (11 John. Rep. 231 ; 10 id. 490, S. C. ;) as one presenting much
stronger circumstances ; as strong as they could well be. In that case, the defen-

dant had directed the letter carrier to leave all letters for him at a certain house in

Frankfort street ; the carrier called at the post-office three or four times every day,

and took out and delivered accordingly all letters left there ; and the defendant

usually sent or called every day at that house for his letters. The refusal in the

latter case to submit the evidence to the jury, most probably is referrible to the

strict rule, that the notice to endorsers resident in the city where all the parties re-

side, must be personal, or something equivalent, as by leaving it at the endor-

ser's dwelling house, or place of business, if absent, (id.) By relying on the

settled rule in that particular case, the endorser might have been more negligent

of caUing at the place appointed for liis letters in general. He had no reason

to suppose the notice would be left there. (See per Spencer, J., 11 Jolm. Rep.

232, in S. C.)
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Where counsel propose a chain of evidence, the whole of which would be rele-

vant, and the court receives the evidence as far as it goes^ but it stops short of the

proposition, the course then is, not to suffer counsel to argue upon it to the jury, but

withdraw it entirely from their consideration. Thus, where the defendant insisted

that the single bill on which he was sued was to have been discharged by the

surplus avails of certariin bonds received by the plaintiffs, but which they had lost

through negligence, he proved the receipt of the bonds ; but failed to show the

agreement to apply. The court refused to allow any argument on this imperfect

case, and withdrew it from the jary. (Stewart v. The Huntingdon Bank, 11 Serg.

6 Rawle, 267.)

In the last case, Tilghman, C. J., takes occasion to remark, " It has grown into a

habit, within these few years, for counsel to propose a chain of evidence, the first

links of which depend on those which follow, and would not be supported without

them. Now, although gentlemen of honor (and such I take the counsel in this

cause to be) would scorn to impose on the court, by pledging themselves for what

they knew they could not perform, yet it may happen that there may be others who
would make no scruple of liberal promises, provided they could smuggle into the

jury box a piece of evidence which ought not to have got there. The court should

therefore keep a wary eye on proceedings of this kind, and take care to instruct the

jury to pay no regard to the evidence which they have heard, whenever the condi-

tion on which it was introduced is not complied with." (Id. 270.) In a simple case,

like that he was consideringj counsel may sometimes fall within the above censure.

Oftentimes, however, in opening a chain of evidence, they are not so well instructed

(nor can they be) as to know its precise extent.

None of these difficulties occur where the testimony is obviously irrelevant in any

view. It is then the duty of the court to reject it at once; as where the plaintiff

claimed the value of a slave killed by the defendant's slave, and offered to prove the

looks of the latter while the former was in a dying condition. (Sterling v. Luckett

7 Mart. Lou. Rep. N. S. 198.)

In trials for conspiracies and other offences, involving a great multitude of circum-

stances, a still more latitudinary course than any of the above, is sometimes necessa-

rily taken ; though it should be avoided, if practicable. Thus, on a trial of an
indictment for a conspiracy to obtain merchandise, against five persons, letters were
offered from one or two respecting the obtaining of merchandise generally ; they

containing no direct proof of a conspiracy, nor was any general conspiracy yet made
out. These letters were received on the ground that they might become material

in the course of the cause ; although their materiality did not yet appear. An order

enclosed in a letter was received on the same principle. But a part of a letter which
related to a third person not named in the indictment, nor concerned in the matter

was not allowed to be read. In respect to letters received as evidence, but not

appearing in the particular stage of the cause to be relevant, the court intimated that

the jury could finally judge of the relevancy. (The Commonwealth v. Boyer, et

al., Reading, Penna., November Gen. Sess. 1823. 2 Wheel. Cr. Cas. 140, 143 to

146.)

It is scarcely necessary to observe, that though a circumstance be proper as tend-

.
ing to show a particular fact, it is inadmissible, unless the fact itself be pertinent to

Vol. I. '76
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the question in issue. Thus where the sheriff levied money for F. on execution,

and then levied on the same money in his own hands, on a fi-. fa. against F. ; being

sued by F., the sheriff offered oral evidence to show that F.was insolvent, and had

taken the insolvent debtor's oath ; but though this might entitle persons other than

the plaintiff to the money, it would not necessarily prevent this suit going on in F.'s

name. It was therefore held inadmissible, not because the -fects offered might not

be material to show a right in third persons ; but because that right existing, and

being shown, it would not, upon any thing appearing, affect the present case."

(Turner v. Fendall, 1 Cranch, 117, 119, 131, 132.)

The plaintiff may sometimes, by his own course, exclude an inquiry which would

otherwise be relevant. He cannot go to the jury on two inconsistent propositions.

Thus where the defendant gave evidence to impeach a note for want of considera-

tion, and the plaintiff proved a pecuniary consideration, which the defendant an-

swered by showing the plaintiff's declaration that the consideration was a special

agreement ; held, that the plaintiff was precluded from insisting on both ; but must
be confined to vindicate one of his propositions. (Winchell v. Latham, 6 Cowen's
Rep. 682, 686, 689 ;

and see Beake's Ex'rs v. Birdsall, 1 Coxe, 12.) And where
the plaintiff proved the distinct confessions of the defendant at different times, one of

which did, and the other did not support the declaration ; held, that the plaintiff

might adopt the first and reject the last confession. (Hale v. Andrus, 6 Cowen's
Rep. 225.)

The proof may, of course, be relevant to one count of a declaration, and support

it, though it fail as to another. (Safford v. Stevens, 2 Wend. 158.) But where
the defendant was sued in assumpsit as a common carrier, (the declaration including

the money counts also,) for corn taken forcibly away by the mob, who left some"

money with the defendant in pay, the plaintiffs having closed their case, and the

defendant's counsel being stopped by the judge, who expressed an opinion in his

favor, the plaintiff 's counsel would then have gone for the money, and proposed to

prove its receipt by the defendant. But held too late, after the plaintiffs had closed

their case, (per Lord Kenyon, C. J.,) Le Blanc, J., saying the judge might prevent

going into a new case, in his discretion, at that stage of the cause. (Edwards v.

Sherratt, 1 East, 604, 611, 614.)

It is proper also to observe, that, where the right exists, as it does in most common

law countries, to interpose in conjunction with the plea of the general issue, special

pleas in bar, or (in some states) a special notice of the matter in bar ; neither of

these will, in any way, deprive the defendant of every latitude he would enjoy under

the general issue. It follows that though, by reason of variance or any other

cause, the evidence offered be not receivable as being specially introduced, it may
yet come in under the general issue, if admissible according to the abstract nature

of that plea. (Levy v. Gadsby, 3 Cranch, 180, 186. Smith v. Gregory, 8 Cow.

Rep. 114. Fulton Bank v. Stafford, 2 Wend. 483. Bradley v. Field, 3 Wend.

272.)

Thus, in setting out usury in a note, (Smith v. Gregory, Fulton Bank v. Stafford,

and Levy v. Gadsby, ut supra,) or an insolvent's discharge, (Bradley v. Field, ut

supra,) a variance between tlie plea or notice and the case made in proof, has been

held not to preclude its admission under the general issue.

It should also be remembered that under the head of relevancy, the question is not
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whether the evidence offered be the most convincing ; but whether it tends at all to

illustrate the question. (Holt v. Grume, Litt. Sal. Gas. 499, 500.)

Again ; to make testimony relevant, it is not necessary that it should be essential.

Though cumulative, and supererogatory, it may be received. Thus in proving a

sheriff's sale of land on execution, the conditions of sale need not be shown. Yet if

they are shown, though objected to, this is not error ; for. the conditions are a part of

the res gesloz. (Arnold v. Gorr, 1 Rawle, 233, 225.) Yet it may be rejected as

unnecessary. The conversations leading to a written contract, which is fully in

evidence, were held rejectionable for that reason. (Gilpins v. Gonsequa, 1 Pet. C. C.

Rep. 85, 87 ; 3 Wash. C. G. Rep. 184, 188, S. C. and S. P )

The following cases will show more particularly how testimony may be admissible

for one purpose, though not for another ; although evidence of unliquidated damages

be not admissible by way of defalcation, (set off,) (Kachlin v. Mulhallon, 2 Dall. 237,

1 Yeates, 571, S. G. ; Gornell v. Green, 10 Serg. & Rawle, 14 ; Gogel v. Jacoby, 5

Serg. & Rawle, 117 ;) yet in another view it may be relevant ; and acts of misfea-

sance or malfeasance may be given in evidence, if they are immediately connected

with the plaintiff's cause of action ; not as a set off; but to defeat partially or wholly

the plaintiff's claim by impeaching it ; E. g. in an action for work done, that it was

done badly. (Gogel v. Jacoby, 5 Serg. & Rawle, 117, 122.) So in an action for the

price of millstones, that the plaintiff warranted them to be good, whereas they we're

bad. (Steigleman v. Jeffries, 1 Serg. & Rawle, 477, cited 5 Serg. & Rawle, 122.)

An account of sales being offered by the plaintiff, the truth of which was material,

the defendant shall not be allowed to prove another account of the same sales, by

the same person, unless* he avows an intention to impeach the first. (Gilpins v.

Gonsequa, 1 Pet. G. G. Rep. 85, 89, 3 Wash. G. G. Rep. 184, 188, S. G. and S,

P.) In assault and battery, a judgment obtained by the defendant against the plain-

tiff, is pertinent to show the amount of the defendant's property; but is inadmissible

to show his oppressive conduct towards the plaintiff. (Jacoby v. Guier, 6 Serg. &
Rawle, 399.) A sealed instrument, though void, may yet be received to show the

terms of the contract, in an action of assumpsit, the parties having acted under the in-

strument. (Governeur v. Elliott, 2 Hall's Rep. N. Y. S. G. •211.)

We shall close this note with some additional sketches of modern cases, tending

more fully to illustrate the question of relevancy, as depending on the particular

object with \Vhich the testimony is introduced ; or its connection or disconnection

with other facts in a necessary chain of proof See also post, notes 308 and 309.

First, of cases wherein it will be received. On the question whether G.'s property

was sufficient to satisfy a judgment and execution, previous incumbrances on the same

property are within the issue, and may be inquired of (Norris v. Badger, 6 Gowen's

Rep. 449.) That a father had presented slaves to some of his daughters on their mar-

riages, was held admissible to show his intent on the delivering a slave to one of his

daughters on a subsequent marriage. (Smith v. Montgomery's adm'rs, 5 Monroe, 502,

503.) On trial of an indictment for a conspiracy in the abduction and forcible marriage

of S. to H., the defendants made a point that she was willing ; and the commonwealth

was allowed to prove in reply, that some months subsequent to the marriage, the defend-

ant H. and his brother-in-law, forcibly took and carried her away after she had been

released from the custody of H. on habeas corpus ; and that she resisted, escaped,

was retaken, carried 20 miles, confined and abused. This was objected to as irrele-
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vnnt ; but admiUed, although subsequent to the alleged offence, as going to refute the

pretence of willingness. (Respuhlica v. Hevice, before the S. C. of Penn. 1796, 3

Wheel. Cr. Cas. £05, 507, 508.) Where the defence of a prisoner is insanity, evi-

dence of insanity before the committed is proper, without first proving insanity at the

time pf its commission. (Vance v. The Commonwealth, 2 Virg. Cas. 13-2.) The lan-

guage a person speaks is pertinent in determining his identity ; and where the plain-

tiff in trover for a negro, described her as being Ango, and speaking the Angola dia-

lect, the defendant was aUowed to prove that she spoke the Caromantee also, as one

circumstance against lier being of the Angola breed, though not conclusive, because

she mi"lu speak both languages. (Wartin v. Maverick, 1 M'Cord, 24.) On an issue

whether a demand was made of possession, evidence was held admissible for the de-

fendant, that the plaintiff said he had agreed with the defendant to let matters stand till

the event of another law-suit was known. (Flolt v. Crume, Litt. Sel. Cas. 499, 500.)

It is relevant, in a question of domicil, to prove the party's conduct, going to manifest

his intention, both before and after he has changed his local residence. (Richmond v,

A''assalboi-ongh, 5 Greenl. Rep. 396.) On trial of an indictment for knowingly receiv-

ing stolen goods, a general understanding between the thief and receiver, that the one

should steal and the other receive, is admissible in evidence as to receiving the par-

ticular goods. (M'iNiff's case, before Radcliff, mayor, 1 C. H. Rec. 8.) A prisoner,

in his examination before a inagistrale, is not bound to answer any question ; but if he

submits to answer, and answer lalsely the people may produce evidence to disprove

the answer ; and it will then be taken strongly against the prisoner. (Goldsby's case,

before Radcliff, mayor, 1 C. H. Rec. 81. Ball's case, before Colden, mayor, 4 C. H.

Rec. 157.) Testimony arising after, is admissible to explain facts occurring before

the commencement of the action. (M'Leod v. Johnston, Anth. N. P. Rep. 10.) On

a charge for violating a police law, (e. g. for delivering flour on board a vessel without

inspection.) the question is one of intention ; and Kent. C. J. received testimony that

the party accused, being sick, ordered his clerk to have the flour in question inspected,

which he omitted by mistake. But neglect may be so gross as to amount to a criminal

intent. (Sturges v. Maitland, Anth. N. P. Rep. 153.) When the question is, whe-

ther a sale was bona fiJc or not, the whole conduct of the party whose acts are assailed,

before and after as well as at the time of the contract, may be inquired into. (Reels

V. Knight, 8 Mart. Lou. Rep. N. S. 267.) In an action for taking judgment in a cause

in violation of a contract and settlement between the parties, either party may show

his original rights in respect to the subject of the suit ; for so it would better appear

whether tliey were settled. (Truett v. Chapin, 4 Hawks, 178.) Where the question

is to which of two credit was given, the record of a pending suit against the other in

favor of the plaintiff is evidence for the defendant. (Head v. Taylor, Litt. Sel. Cas.

257, 201, 2.) To repel the plaintiff's evidence that he had never obtained any

receipt for money, which the defendant had received to pay over for him to his

creditor, evidence that he demanded a receipt of the creditor and received a

paper as and for a receipt, was held admissible, though the witness knew not

what the paper was. (Marvin v. Keeler. 5 Conn. Rep. 271.) To repel proof that

a letter directed to A. was mailed, it is relevant to show that A. never received it.

(Litchfield v. Farmington, 7 Conn. Rep. 100.) On a justification in trespass for

shooting a dog, that he attacked the defendant, and was accustomed to attack peo-

ple ; the plamtifT gave in evidence, without objection, the quiet habits of the dog.
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(Clerk V. Webster, 1 Carr. & Payne, 104.) And proving that the defendant waa
in a situation wherein he might, and probably did commit the alleged trespass, it is

relevant to prove that he was in that situation from another motive, e. g. in order

to arrest an offender. (Prindle v. Glover, 4 Conn. Rep. 266.) Where the ques-

tion was whether work was performed by the defendant for the plaintiffs according

to a written agreement, couched in general terms, e. g. to make a draw bridge and

its apparatus for the passage of vessels, evidence that these wer& constructed under

the eye and direction of the plaintiffs' agent, was held admissible. (Hartford

Bridge Company v Granger, 4 Conn. Rep. 142.) On an issue awarded to try

whether a bond and warrant for $460, and a judgment, execution and sale thereon

in favor of a son, within a few months after he came of age, against his insolvent

father, were not fraudulent as to creditors, the latter offered to prove that, at the

sheriff's sale, the son claimed several articles levied on as his own; thus to infer

that he had been paid for his services, for which it was insisted by him the bond

was given, by the property so claimed. Held relevant and admissible. (Reiten-

back V. Reitenback, 1 Rawle, 362.) On the question of sanity at the time of exe-

cutino- the leg-al instrument, evidence of the state of the mind before and after is

ad.missible. (Grant v. Thompson, 4 Conn. Rep. 203.) On issae upon a forcible

entry and detainer, the defendant, having entered peaceably, said to the relator,

" it will not be well for you if you ever come upon the premises again, by day or

by night." Held that this was relevant, and might be left to the jury, from which

to find a forcible detainer. (People v. Rickert, 8 Cowen's Rep. 226.) A witness

testified that he had sworn on a former trial, from a memorandum not now present,

to the identity of a lottery ticket now produced ; and another witness swore that the

ticket now produced, was the same as the one produced on the former trial ; and

the first witness, on going out and examining his memorandum, returned <and said

he had no doubt of the identity. The whole was holden admissible. (Barnum v.

Barnum, 9 Conn. Rep. 242.) On an issue joined on the fair execution of the will,

between legatees and the widow of the testator, who had bequeathed almost all his

estate to persons other than his widow, she offered evidence to show that the will

was untiiirly obtained, and among other things, proof that she brought her husband

almost all his estate so bequeathed, by the marriage. Held admissible, as being re-

levant to the issue. And the court said that generally, on a question of this kind,

the intrinsic evidence of the Avill itself, arising from the unreasonableness or injus-

tice of its provisions, taking into view the state of the testator's property, family,

and the claims of particular individuals, is competent and proper for the considera-

tion of the jury. (Patterson v. Patterson, 6 Serg. & Rawle, 55, 6.) On trial of

an indictment for destroying the prisoner's vessel with intent to prejudice the imder-

writers, evidence of its value is admissible, as showing inducements to destroy or

preserve it. (U. States v. Johns, 1 Wash. C. C. Rep. 363.) On trial of a prisoner

for the murder of his wife, there being no direct evidence against him, his previous

adultery was allowed in evidence, among other circumstances, against him, to re-

pel the presumption of innocence arising from the conjugal relation. (State of

Connecticut v. Watkins, 9 Conn. Rep. 47.) And an acknowledgment by D. that

he was indebted to A. was received as evidence that he was indebted to

A. and B., they being partners in trade, their debt being charged as such on

book against D., and it not being pretended in the course of the trial that

D. owed A., individually, who was the principal partner in the* firm. (Dwight v.
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Brown, 9 Conn. Rep. 83, 88.) To prove that D. owed C. for the board of a work-

man in D.'s factory, evidence v/as received showing that it was his course to pro-

cure and pay for the board of his other hands in the same factory ; and this was

held, of itself, prima facie evidence of D.'s having engaged the board in question.

(Dwiglit V. Brown, 9 Conn. Rep. 83, 88.)

Secondly , where testimony Avill be rejected as irrelevant. A pauper remember-

ino- that when he was four years of age, he was in the parish of A., is no evidence

that he was born there. (Rex v. Trowbridge, 7 Barnw! & Cress. 252.) The de-

fendant havino" given proof of a delivery to him of a deed from the grantor, the

plaintiff, to rebut that, offered to show that a few days before the delivery set up .by

the defendant, the latter broke open the grantor's trunk, and got the deed with

other papers, which the grantor ordered him to put back. Held irrelevant. (Hale

v. Hills, 8 Conn. Rep. 39.) Proving that money borrowed was expended for the

benefit of a partnership, does not prove that it was loaned for their benefit; and is

not per se, admissible for the purpose of inferring the latter. (Harris v. Wilson, 7

Wend. 57, 58, 9.) In malicious prosecution, for accusing the ^plaintiff of steaUng

diamonds, proof by the defendant that certain fellow-Avorkmen of the plaintiff of-

fered to be searched for the articles about the time of the theft, was held not admis-

sible even to show the quo animo of the defendant, the plaintiff not being present,

though he afterwards refused to be searched. (Riley v. Gourley, 9 Conn. Rep.

154, 161.) When a prisoner introduces evidence in support of his general good

character, and the commonwealth endeavors to impeach it, the witness who

impeaches will not be allowed to speak of conversations held with others subsequent

to the commencement of the prosecution. (Carter v. The Commonwealth, 2 Virg.

Cas. 169. ) To show the publication of a libel in a newspaper, it is not admissible

to prove placards in the doors of third persons, announcing that the libel will ap-

pear, which does appear accordingly. The evidence is too remote. The defendant

should be connected with the placard. (Raikes v. Richards, 2 Carr. & Payne, •562".)

To show that a grantor under whom the party claimed was of sound mind when he

executed the deed, and so was of ability to grant, a draft of the deed submitted to

a Serjeant at law who was a connection of the grantor was offered in evidence. Held

not admissible. At most it merely showed the opinion of one of the family that the

grantor was sane. It was not a part of the res gestae ; for it was not shown that

the grantor himself submitted to the paper. It might have been submitted by

others ; and so was disconnected with the grantor, and entirely irrelevant and made

nothing. (Ball's Lessee v. Ball Irish K. B. Tr. 5 George 4, 1824, 2 Fox &
Smith's Rep. 249, 267.) In a prosecution for bigamy against a woman, evi-

dence of barbarous treatment by her first husband is inadmissible. Wal-

worth's case, 1 C. H. Rec. 171.) To defeat a sheriff's sale of land,

evidence of his resignation intermediate the levy and sale, being irrelevant,

should be rejected. (Loffland v. Ewing, 5 Littel's Reports 42, 45.) To
prove notice to an endorser, evidence that the notary's clerk inquired

where he lived, declaring he was going to serve him with notice, and that after he

had got information of the endorser's residence, he set out to go there, is not admissi-

ble. (Farmers Bank of Lancaster v. Whitehill, 16 Serg. & Rawle, 89.) In an ac-

tion on a note given to two persons, Lane & Whhe ; held the defendant could not be

received to show that they at the date had another partner ; for the note was recover-
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able in L. & W.'s name, though the debt was due to another partnership. (Cotton

V. Lane, 1 Alab. Rep. 320.) In an ejectment, it became material for the plaintiffs to

show that L. under whom they claimed, had paid for the land. To repel this, the de-

fendants gave evidence that L. was insolvent. To answer that proof, the plaintiffs

offered the will of a third person recognizing L.'s interest in certain land, and show-
ing its value. This was admitted in the court below; but held wrong on error, as

it did not even appear that the third person had any interest in the land. (Pipher v.

Lodge, 16 Serg. & Raule, 214, 222.) In an action for breach of a contract to con-

vey land, the standing of the parties in life is absolutely inadmissible in evidence, and
cannot be considered by the jury. (Rowland v. Dowe, 2 Murph. 347.) N. B. The
judge left it to the jury that the defendant was of high standing, and therefore had a

higher sense of the moral obligation of a contract than if he had been been in the low-

er ranks of life, which consideration should enhance the damages. But on motion

for a new trial, he retracted the charge, and consented lo the motion. (Rowland

V. Dowe, 2 Murph. 347, 349.) Assumpsit for the price of hardware, furnished by

the plaintiffs to the defendants, to be used in bujlding certain houses in Baltimore.

The defence was that the plaintiffs were to take, in pay, a part interest in one of the

houses, when finished ; and the defendant produced an agreement in writing between

himself and certain third persons, in respect to building the houses. One answer

of the plaintiffs was, that the houses were not completed within the time stipulated
;

and they offered to prove that, at the time of the agreement produced being entered

into, a certain day for completing them was agreed on. But held irrelevant ; the

plaintiffs not being parties to the agreement proposed to be proved. (Owings & Piet

V. Low, 7 Har. & John. 124.) A man's promise to do an act in behalf of another is

not evidence, per se, that he is an agent for that purpose. (Plant v. M'Ewen, 4

Conn. Rep. 545.) In an action against the master, for so putting the plaintiff (one of

his sailors) in fear, that he dare not return on ship board, but remained on a desolate

island, particular instances of abuse of the crew by inferior officers of the ship, which

were known to the defendant, and not punished, were held not admissible, (Bennet

V. Howard, 3 Day, 219.) In an action for breach of contract, evidence of fraud in

the breach is inadmissible as a substantive ground of recovery. (Willings v. Consequa,

1 Pet. C. C. Rep. 302, 311, 312.) To rebut direct evidence of paying money on the

debt of the defendant and others, evidence that the plaintiff's son (one of the debtors)

had funds to pay the whole debt, which he received from the other debtors, who ap-

pointed him agent to pay the debt, is not, per se, admissible as proof that the plain-

tiff paid, on his son's individual credit, (Wheeler v. Packer, 4 Conn. Rep. 102.) An
award between L., the owner of land, and the town of H , that certain public fishing

ground lies within L.'s boundaries, is no evidence for L.'s lessee, to establish a pre-

scription for a several fishery in L.'s boundaries against an inhabitant of H. It is

irrelevant to such an issue, Gould v. James, 6 Cowen's Rep. 369.) The general

character and habit of a man to take more than legal interest, as a lender of money,
is not admissible on a question of usury in a particular loan. (Jackson, ex dem. Nor-
ris v. Smhh, 7 Cowen's Rep. 717.) To show that the contract on which the plaintiff's

claim depended, and which was made by the defendant with N., the defendant proved

N.'s admission that he made a usurious loan to the defendant the year before the loan

on which the contract in question was given. Held entirely irrelevant ; and that it

should not be put to the jury as evidence, though the security for the first and last
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loans were in ihe same form. (Jackson, ex dem. Norris v. Smith, 7 Cowen's Rep.

717.) In an action on a quantum meruit for services in one business, proof of ihe

value allowed for similar services in another business by a person other than the de-

fendant, under a special agreement, is not admissible to show the value. (Kobbins v.

Harvey, 5 Cimn. Rep. 333.) The question being whether a will was revoked, proof

that the testator, after iiaving made his will, burnt certain papers taken from his

desk, where his valuable papers were usually kept, is inadmissible, though in connec-

tion with the fact llial the will was not to be found at his death. (Jackson, ex dem.

Brown V. Belts, 9 Cbwen's Rep. 208.) Whether proof that the testator requested a

codicil to be drawn, be admissible to repel presumptive proof that his will had been

cancelled \ Quere. (Jackson, ex dem. Brown v. Betts, 9 Cowen's Rep. 208 ; G

Wendell, 173, S. C. on error.) Evidence of the relative situation of a testator's

children in point of property is inadmissible to support the presumption of a revo-

cation of his will, where there is no change in their circumstances between the time

of making the will and that of the alleged revocation. (Jackson, ex dem. Brown v.

Belts, 9 Cowen's Rep. 208 ; 6 Wend. 173, S. C. and S. P. on error.) Where the

point in issue was notice to an endorser, a letter by which he said to the plaintiff's

agent that he would waive all defence under the statute of limitations, and another

empowering an attorney to appear for him in the suit on the note without process,

were both held irrelevant, as not tending to prove the notice. (U. S. Bank v. Cor-

coran, 2 Pet. Rep. 121, 133.) On the point whether the defendant had confessed

judgment to defraud his creditors, it was offered that he had said, " If a man could

not make botli ends meet he ought to secure something for his family." The court

said tills was a svmplom of incorrect principles; but had no relation to the issue.

Thou'Th the defendant were proved to be a knave, the plaintiff could not be affected

by it. (Whiiing v. Johnson, 11 Serg. & Rawle, 328.) To prove that the plaintiff's

had paid a note given by them for the defendant, at 90 days, they showed a record of

a judgment against them on a note at 60 days. Held irrelevant ; but as the defendant

did not oiiject the irrelevancy, held no exception on error. (Coe v. Hutton, 1 Serg.

& Rawle. 398, 407.)

The general principle, that a party who puts himself on one issue admits all the

rest, which therefore cannot be controverted by the proofs, is recognized by all the

cases, American as well as English. A protestando, concerning certain facts not di-

rectly affirmed or denied by the particular pleading, is often prefixed to it, even at the

present day, the pleader protesting that facts do or do not exist ; and there is some

old learning assigning to such an introduction its office and effect. (Co. Lilt. 124,

b.) Among other things, it is said to be of no use unless the issue be either found

for the party protesting, (Br. Protestando, pi. 14 ; Co. Lift. 124, b. ; Plowd. 276

,

b. :) or unless the matter protested could not have been pleaded, (id. ; and 2 Wm.

Saund. 103, a.) But it has long been treated as a mere blank in the particular cause.

Thin in Mulliner v. Wilkes, (3 Doug. 218, A. D. 1783,) in assumpsit on a note, the

defendant pleaded that the parlies made a corruptly usurious agreement, in pursuance

of which the note was given. The plaintiff protesting that no such corrupt agree-

ment was made, replied that the defendant did not, in pursuance of any such corrupt

agreement made, nor for any such purposes as were in the plea mentioned, make the

note. On the argument of a special demurrer, taken because this replication concluded

to the country, Law, of counsel against the demurrer, insisted that this was a complete
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denial of the whole plea. Buller, J. : "You have protested against the corrupt agree-

ment ; and therefore, for the purposes of this replication, you admit it. The plea con-

tains only two parts, and you have put only one in issue." Lord Mansfield inquired

from Law what was the use of the protestation. Law said that he thought it frivolous,

and of no use ; that it was an exclusion of a conclusion in another action. Buller, J. :

" The use of a protestation is, to prevent the matter operating as an admission is an-

other cause ; but in the cause in which it is used, it admits the matter." And so the

court finally held. (id. 219, 220. 1 Chit. PI. 590 ; and per Woodworth, J. in Briggs

V. Dorr, 19 John. Rep. 9G, S. P.)

So in pleading a bankruptcy to justify a trespass de bonis, &c. the plea contained

distinct allegations of a trading and petitioning creditor's debt ; and then went on to

state that the plaintiff " became bankrupt :" replication, protesting the trading and debt,

and denying that the plaintiff became bankrupt. This was held to admit the trading

and debt ; and the testimony at nisi prius was confined by Lord Tenderden, C. J. to the

act of Bankruptcy alone. (Cotton v. James, 3 Carr. & Payne, 505.) So where the

assignee of a chose in action suing in B.'s name, to avoid a release by B. to the de-

fendant, replied an assignment and notice of this to the defendant before the release
;

and the defendant rejoined, protesting that no assignment had been made, and deny-

ing the assignee's interest generally ; but saying nothing of the notice ; the whole rep-

lication was held to be admitted. (Briggs v. Door, 19 John. Rep. i95.)

One count of a declaration cannot be called in as proof by the defendant to contra-

dict or affect the evidence in respect of another. Thus, upon a declaration in assump-

sit by a landlord against his tenant for breach of good husbandry, where there was

one count which professed to be founded on a special written agreement, and a second

upon an implied contract ; it was held that the defendant could not insist upon the

first count as evidence that a written contract existed, so as to impose upon the plain-

tiff the necessity of producing it. (Per Le- Blanc, J., Lancaster Spring Ass. 1 Stark.

Ev. 295 ) And this is especially so, if a nolle prosequi be entered on the count sought

to be used as evidence. (Brown v. Feeter, 7 Wend. 301.) But one count is in no

sense material to the other, unless there be a reference by one to another ; and then

not, if the reference be to a mere formal matter, as the day, &c. (id. 304, 5.) A
nolle prosequi on a count, does not confess the plea to that count ; its only effect is to

strike the count and plea from the record. Thus two counts, one on a note, the other

for money, &c. ; actio non accrevit, &c. to the first count, and nolle prosequi as to that,

do not operate to confess the plea ; hut the fact pleaded may be contested as if it never

had been on the record. (Keeler v. Bartine, 12 Wend. 110.) And Marshall, C. J. in

Hughes v. Moore, 7 Cranch, 176, means no more than this. (12 Wend. 113.)

The same things holds of a notice of set off, and of a bill of particulars under it,

which is deemed a part of the notice. (Harrington v. Macmorris, 5 Taunton, 238 ; 1

Marsh. 33, S. C.)

We had occasion in the last note to notice, for another purpose, the right of double

pleading, i. e. appending other pleas to the general issue or otlier plea ; or giving no-

tice of special matter ; the former of which is universally allowed, and the latter in

several states. We mention the same cases here for the purpose of observing that, as

in a declaration or notice of set ofl:' one substantive count or part cannot be averred

against the other, or in any way influence it as matter of admission or evidence, so

where several pleas are pleaded, an express or implied admission in one still leaves the
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other in its full abstract force, although such admission may be direct and of the very

fact denied by the other. (Grills v. Mannell, Willes, 378, 380, per WiUes, J. Kirk v.

Nowill, 1 T. R. 118, 125.) In the last case, Buller, J. said the pleas were as uncon-

nected as if thev were on separate records, (id. 125.) The same doctrine is recog-

nized in Harrington v. Macmorris, supra ; and by various American eases. (Murray

V. Boissier, 10 Mart. Lou. Rep. 293, 300. Cornell v. Hope Ins. Comp., 3 id. N. S.

233, 227. Cilley v. Jennes, 2 N. H. Rep. 89. Alderman v. French, 1 Pick. Rep.

1, 4. Whitaker v. Freeman, 1 Dev. 271. Vaughan v. Havens, 8 John. Rep. 109.

Root V. King, 6 Cowen's Rep. 613, 624.)

The same rule holds as between a plea and a notice of special matter. Accordingly,

where non est factum was held to admit the eviction, in covenant for quiet enjoyment,

the circumstance that a notice of special matter of defence was attached denying the

eviction was allowed no weight as taking away the admission by plea. (Kane v. San-

ger, 14 John. Rep. 89.) It is the same though there be a stipulation that all special

matter may be given in evidence by the defendant, the same as if pleaded. (Dale v.

Roosevelt, 9 Cowen's Rep. 307.)

So it was held that a judgment in favor of one defendant, on the plaintiff's demurrer

to a plea in bar, was no admission that a separate plea of the same matter by another

defendant was true. (Lansing v. Montgomery, 2 John. Rep. 382.)

The notice in bar which comes in place of a special plea, leaves the matter in the

declaration still more open than the latter ; for when considered by itself, no implied

admission can be imputed to it within the principle we are considering ; whereas the

special plea, though independent of its companions, yet relative to the declaration,

must be construed to admit, by its silence, what it does not expressly deny. The no-

tice is clear of this implication, whether of speci.il matter or a set off. (Vaughan v.

Havens, 8 John. Rep. 109. Morgan v. Boone, 1 J. J. Marsh. 585, 6.) In New
York, these notices come in under the general issue, being allowed by statute ; and

so, it is presumed, generally, in other states.

It is also well to observe, while on this head of points in issue, that these notices are

construed benignly and liberally ; and are much in ease of the pleader where the intro-

duction of his defence is attended with difficulty under the ancient forms. Thus, no-

tice of " divers judgments outstanding against the plaintiff, which were a lien, &c."

was held sufficiently certain without going into particulars. (Chamberlin v. Gorham,

20 John. Rep. 746) So that the defenadant would justify under a warrant, without

stating its contents. (Linsley v. Keys, 5 John. Rep. 123 ; and see 8 John. Rep. 457.)

It is enough if it appears that, under all the circumstances of the case, the plaintifi"

would not be taken by surprise. (Chamberlain v. Gorham, ut supra.)

In Pennsylvania, it seems, the plea of payment may be interposed, with a statement

of special matter which answers to the New York general issue and notice, and both

seem to enjoy the same security against the imputation of implied admissions.

(Schlatter v. Elter, 13 Serg. & Rawle, 36. Roop v. Brubacker, 1 Rawle, 304, 308,

309, and cases there cited. Steigleman v. Jeffries, 1 Serg. & Rawle, 477. Heck

V. Shener, 4 id. 249. Hollingsworth v. Ogle, 1 Dall. 257, 8, per M'Kean, C. J.

Per Duncan, J. in Roth v. Miller, 15 Serg. & Rawle, 100, 104, 5 ) The plea of per-

formance in an action of covenant seems there to have the same effect, as to legal

questions, as it would have in common law courts ; but these courts there receive

matters of defence under this plea which would operate against the specialty in
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chancery on bill filed or answer put in. And so under a plea of payment to a bond.

(Neave v. Jenkins, 2 Yeates, 107, 8. Swift v. Hawkins, 1 Dall. 17. Lewis v.

Morgan, 11 Serg. & Rawlo, 234, G.)

A similar practice seems to prevail in Kentucky, at least in respect to the plea of

non est factum, with leave, &c. (Peebles v. Porter, 7 Monroe, 609, 10.)

In Massachusetts, a peculiar effect is given to a plea of justification in slander. It

is there held that it admits the speaking of the slanderous words, although preceded

by the general issue. (Jackson v. Stetson, 15 Mass. Rep. 48.) But this is admitted

to be anomalous ; and the general rule prevails in that state as to pleading in all other

actions. (Alderman v. French, 1 Pick. 1, 4. And see Root v. King, 6 Cowen's

Rep. 613, 614.) The exception does not prevail in New Hampshire, (Cilley v. Jen-

nes, 2 N. H. Rep. 89,) and it is denied to be law by Ch. J. Marshall, (Whitaker v.

Freeman, U. S. C. C. N. C. 1 Dev. 271 ;) who reiterates the above cited strong

language of Buller, J., in its application to actions for slander, as well as to all

others.

Bating the above questions of construction, and ihe above anomalies, the applica-

tion of the general principle is usually clear of all difficulty. We shall, therefore,

close this note with a few modern instances.

The general issue, or other plea in bar, admits the character in which the plaintiff

sues to be as it is set out in the declaration ; as where he or they are described in

the declaration to be overseers of the poor of a certain town ; Carpenter & Rose, over-

seers, &c. V. Whitman, 15 John. Rep. 208";) the proprietors of Kennebec Pur-

chase ; (Prop, of Ken. Purch. v. Call, 1 Mass. Rep. 483,485;) the successors of

the treasurer to whom the bond was given ; (Per Gantt, J. in State Treasurers v.

Wiggins, 1 M'Cord, 468, 470 ;) executor or administrator ;
(Fruax v. Fruax, 1 Pen-

nington, 166; Smith, adm'r of Walker v. Ludlow, Anth. N. P. Rep. 127;) held in

detinue, where the plaintiff declared as administrator de bonis non, on the possession

of the testator; (Floyd v. Breckenridge, 4 Bibb, 14, 17;) and as an ordinary admin-

istrator; and said the admission is conclusive
;
(Henderson's adm'r v. Clark, 4 Bibb,

391, 2;) and as an administrator cum testamento annexo ; (Thomas v. Tanner, 6

Monroe, 52, 59.) The defendant cannot, on this plea, question the right of the plain-

tiff to come in this character, even though the court granting his letters of probate or

administration be a foreign court ; and therefore have no jurisdiction of letters to be

used in the state where suit is brought. (Champlin v. Tilley, 3 Day, 303, 305, 6.)

But it was agreed that if the plaintiff declare in detinue on his own possession, he

must prove his letters in the ordinary way, or show possession in himself. (Floyd v.

Breckenridge, Henderson's adm'r v.. Clark, and Thomas v. Tanner, ut supra.) So

this plea admits that the plaintifTis a foreigner, as he alleges ; und is therefore quali-

fied to sue in the United States courts ; (Da Wolf v. Rabaud, 1 Pet. S. C. Rep. 476,

498 ;) or that he is, as he alleges, a citizen ; and therefore entitled to proceed in a

particular mode allowed by statute to citizens alone
;
(Shivers v. Wilson, 5 Harr. &

John. 130 ;) or that he is, as alleged, a guardian ;
(Harper v. Distrehan, 2 Mart.

Lou. Rep. N. S. 3S9.) So, where the plaintiffs sue as a corporation, we have seen in

the Proprietors of the Kennebec Purchase v. Call, ut supra, that a plea of the general

issue admits ihem to be a corporation ; and supersedes the necessity of proving their

charter or character at the trial This has been repeatedly holJen by other courts ;

(Conard v. The Atlantic Insurance Company, 1 Pet. S. C. Rep. 388, 450 ; Whitting-
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ton V. Farm. Bank, &c. 5 Har. & John. 489 ) And this, even in respect to a foreign

corporation. (Society for the Propagation of the Gospel in Foreign Parts v. Paw-

lett, 4 Pet. 480, 501. Taylor v. Bank of Illinois, 7 Monroe, 576, 584.) It is other-

wise, however, in the state of New York, even in respect to a domestic corporation

and whether it sues on a contract or tort. (Jackson, ex dem. The Trustees of the

Union Academy of Stone Arabia v. Plumbe, 8 John. Rep. 378. Bill v. Fourth

Western Turnpike Company, 14 John. Rep. 416. Per Thompson, Ch. J. in The

Duchess Cotton Manufactoring Company v. Davis, 14 John. Kep. 238. The Utica

Bank v. Smalley, 2 Cowen's Rep. 770. The Bank of Auburn v. Weed, 19 John.

Rep. 300. The Farmers' & Mechanics' Bank v. Rayner, 2 Hall's Rep. N. Y. S. C.

195.) A fortiori, as to foreign corporations. (Williams v. The Bank of Michigan,

7 Wend. 540. But now, by 2 R. S. 458, ^ 3, this rule, or rather perhaps excep-

tion, is abolished, as to domestic corporations, though left in full force as to for-

eign.

In assumpsit, by the assignee of an insolvent, the general issue was held not to

supersede the necessity of proving that the plaintiff was assignee. (Best v. Strong,

2 Wend. 319 ;) and so of an insolvent's trustees. (Winchester v. The Union Bank

of Maryland, 2 Gill & John. 73, and Houck v. Grouse, cited id. 77, 8.) And held

that where sealed contracts are made negotiable by statute, yet non est factum does not

admit the assignment. (McMurtry v. Campbell, 1 Hamm. Rep. 263.)

The plea of non est factum to an action of debt or covenant puts the execution of

the deed alone in issue ;' and the plaintiff need not prove any averments, except such

as relate to the validity of the deed. Under this rule, it was held that in covenant to

pay on receiving one third of the plaintiff's dower, non est factum admitted that the

condition was fulfilled, and dispensed with proof of this at the trial. (Gardner v.

Gardner, 10 Johns. Rep. 47.) So of eviction, alleged in covenant for quiet enjoyment ;

(Kane v. Sanger, 14 John. Rep. 89 ;) so, of assets, in covenant against an heir, the

declaration averring assets
;
(Woodford's heir v. Pendleton,! Hen. &Munf. 303;>)

so that the bond declared on is not voidable as being given contrary to certain legisla-

tive provisions ; for this must be pleaded specially. (The Commissioners of the Poor

for Horry District v. Hanion, 1 Nott & M'Cord, 554, 5.) So (in some states where

an equitable defence is admissible,) non est factum admits that the bond was obtained

without fraud or misrepresentation, and upon full consideration, which has not failed,

&c. ; and if the contrary be intended as a defence, it must be specially pleaded, or

notice be given. (Adams v. Wylie, 1 Nott & M'Cord, 78. Bollinger v. Thurston, 2

Rep. Const. Ct. 447.) So this plea admits the amount averred to have been awarded,

in an action upon an arbitration bond. (Graham v. Allen, 2 Nott & M'Cord, 492.)

So non est factum to a constable's surety bond, though with notice that the plaintiff

(relator) had been satisfied by bidding in property, does not Avarrant evidence of

declarations made by him, calculated to lull the constable into security ; the relator

thus bringing the damage upon himself, and leaving the constable free from blame.

(The People v. Holmes, 5 Wend. 191.) So, in an action by the lessee against his

lessor on the covenant of title, non est factum admits the want of title. (Barney

V. Keith, 6 Wend. 555 ; in covenant for money, alleging n'on-payment and aver-

ring performance of conditions precedent, as the procuring and delivery of patents,

&c. it admits the non-payment, and that the conditions were performed
;
(Dale v.

Roosevelt, 9 Cowen's Rep. 307 ; Courcier v. CTraham, 1 Hamm. Rep. 330, 345,
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S. P. ;) in covenant averring notice, it admits the notice
; (Thomas v. Woods, 4

Covven's Rep. 173, 185 ;) in debt on a bail bond assigned by tlie sherifT, it admits

that it was legally assigned
;
(Soloman v, Evans, 3 M'Cord, 274 ;) in covenant for

non-delivery of slaves on demand, it admits the demand
;
(Mitchell v. De Graffen-

reid, 1 Harp. Rep. 450 ;) in debt on an appeal bond, it admits all the averments as

to matters of record, non-payment, &c.
;
(Legg v. Robinson, 7 Wend. 194; per

Nelson, J. in Hamilton v. Averill, 11 id. 624 ;) and the want of title as well as the

eviction, &c. in an action on a covenant of warranty
;
(Cooper v. Watson, 10 Wend.

202 ;) but not any fact which is not averred ; as (in an action on a replevin bond)

that t],ie writ de ret. hab. was returned unsatisfied, this not being averred. (Cow-

din V. Stanton, 12 Wend. 120.)

A plea of disclaimer in a real action admits the demandant's title
;
(Prescott v.

Hutchinson, 13 Mass. Rep. 439 ;) the general issue in a writ of entry admits the

defendant's tenancy of the freehold
;
(Kelleran v. Brown, 4 Mass. Rep. 443 ; Hig-

bee V. Rice, 5 Mass. Rep. 344; Pray v. Pierce, 7 id. 3S1 ; Alden v. Murdock, 13

id. 259;) the ouster; (id.; Steven v. Winship. 1 Pick. 318;) the tenant's posses-

sion
;
(Mills V. Pierce, 2 N. H. Rep. 9 ;) in dower, denial of the marriage or seisin,

admits all other material allegations ; as a demand of dower, &c.
;
(Ayer v. Spring,

10 Mass. Rep. 80 ;) and a denial of marriage admits seisin. (Fitzgerald v. Garvin,

Charlt. Reports, 281, 2.) In formedon in the descender, non devisavit admits

all the material facts in the count except the devise; (Dudley v. Sumner, 5 Mass.

Rep. 438 ;) and in a writ of right, the mise precludes all evidence of non-tenure.

(Boiling V. The Mayor, (fee. of Petersburgh, 3 Rand. 563.)

In replevin, non cepit in alio loco, does not admit the taking as laid. (WilHams v.

Welch, 5 Wend. 290.)

A plea of justification in an action of malicious prosecution, admits the proceed-

ings set out in the declaration ; and throws the onus upon the defendant, even of

showing probable cause. (Morris v. Corson, 7 Cowen's Rep. 281.) In replevin, a

plea of property out of the plaintiff" admits the taking
;
(Hame v. Gillespie, 3 Mon-

roe, 184 ;) and non cepit admits property in the plaintiff". (Harper v. Baker, 3 Mon-

roe, 421.) K general plea of tender to t wocounts, one on an account stated, and

another on a quantum meruit, is conclusive that a claim for both causes exists, and

cannot be afterwards limited to an account stated, or to a special agreement for a

sum certain. (Huntington v. The American Bank, 6 Pick. 340.) A plea of pay-

ment to -an action of assumpsit admits the cause of action
;
(Haley v. Callar, 1

Alab. Rep. 63 ;) to an action upon an award, it admits the award
;
(Fraux v.

Fraux, 1 Penning Rep. 166 ;) to an action on judgment, it admits the judgment.

(Raymond v. Wheeler, 9 Cowen's Rep. 295.) Liberum tenementum conclusively

admits the trespass, and the plaintiff's possession of the close
;
(Singleton v. Millet,

1 Nott & M'Cord, 355 ; Caruth v. Allen, 2 M'Cord, 226 ;) solvit ad diem admits

the execution of the bond
;
(Sandford v. Hunt, 1 Carr. & Payne, 118 ;) and on

an issue of property or not property, the taking cannot be questioned. (Hume v.

Gillespie, 3 Monroe, 184.) A plea of performance to an injunction bond admits the

dissolution of the injunction, and all other facts well pleaded
;
(Harrison v. Park,

1 J. J. Marsh. 170, 172 ;) and a plea of set-off" admits the plaintifl^'s demand..

(Morgan v. Boone, 1 J. J. Marsh. 585, 6.) An averment that a bond is discharged,

admits that it was executed
; (Naba v. Carlin, 3 Lou. Rep.' N. S. 373 ;) and an an
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swer insisting on payment admits the allegation in the petition, of goods sold to the

defendant. (Akin v. Bedford, 4 Lou. Rep. N. S. 615.)

But it should be noted that a plea, though it admit the cause of action, does not

admit its amount ; and so of amounts admitted by affirmative pleading in any stage,

as by replication, &c. unless the precise sum be made material by the pleadings. In

tills respect the affirmative plea is Hke a judgment by default or on demurrer, where

damages must still be assessed. Waggener v. Bells, 4 Monroe, 7, 11, 12.) A good

instance is the plea of payment in an action of assumpsit. (Haley v. Callar, 1 Ala-

bama Rep. 63.)

To the usual plea of an insolvent discharge, the replication denied that the de-

fendant was discharged as he alleged. Held, that it was not necessary to show

jurisdiction, as this was admitted by the replication ; and so was the filing of the pe-

tition, the same as any other fact not denied. (Andrews v. Pledger, 4 Carr. &
Payne, 381. 1 Mood & Malk, 508, S.C.) The replication of a new promise to a

plea of infancy admits the infancy. (Goodsell v. Myers, 3 Wend. 479.) It was
held that where the defendant went to trial without a rejoinder, the facts stated in

the replication should be taken as admitted, although the attention of the court and

jury were not called to the state of the pleadings ; and there being a verdict for the

defendant, a new trial was, for that reason, granted. (Porter's adm'rs v. Kennt, 1

M'Cord, 205.) Q,uere. Most courts would probably have amended the issue and

retained the verdict. To a plea of set-off, and that the plaintiff got a transfer of

the note to avoid the set-off, a replication that the note was the plaintiff's property

was held to admit both the set-off and the fraudulent transfer. (Savage v. Davis,

7 Wend. 223.) The plea of non-tenure to an avowry for rent, setting up a seisin

and deducing title, admits the seisin and demise. (Bloomer v. Juhel, 8 Wend. 448.)

Riens in arrere admits the defendant's title, (id.) To an avowry and cognizance

setting forth a lease and rent, by two defendants, averring that B., one of the de-

fendants, distrained as bailiff of A., the other ; the plaintiff pleaded, simply deny-

ing that B. was bailiff ; and held that this admitted the lease and the amount of

rent, as set forth. (Soloman v. Harvey, 1 Nott & M'Cord, 81.) Qui non negat,

fateiur. is the maxim in respect to pleading. All material allegations not denied

are admitted. Thus, where in trespass de bonis asportatis the defendant pleaded that

he assisted the sheriff in taking the goods in execution against the plaintiff; and the

plaintiff replied a previous ca. sa., an arrest and a voluntary escape, and that the de-

fendant then sued out the execution in question ; and the rejoinder was that this ex-

ecution was sued out by another, and not the defendant ; this was held to admit the

escape and other material allegations, except that this execution was sued out by the

defendant. (Cheever v. Mirrick, 2 N. H. Rep. 376, 7.) On replication setting

forth a code of by-laws and alleging a breach, an issue on the breach admits the

by laws. (Union Bank of Maryland v. Ridgley, 1 Har. & Gill's Rep. 324.) In

assumpsit, the defendant pleaded a set-off of ^2500 ; replication that the defendant

was in debt to the plaintiff $3000, and paid the plaintiff $2500 in part thereof; re-

joinder, he had not owed the $3000 ; the plaintiff has the onus ; for he has admitted

by the replication the payment of the $2500. (Waggener v. The Bellsj 4 Monroe,

7,11.)
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NOTE 308—p. 461.

See ante, note 307.

In an action for a vexatious suit, other actions for other causes, brought by the

defendant against the plaintiff, are inadmissible in evidence. (Bay v. Law, 1 Pet.

C. C. Rep. 207, 209.) And, to mitigate damages in assault and battery, a previous

provocation is inadmissible, unless it immediately precede the assault ; as a previous

libel published by the plaintiff of and concerning the defendant
;
(Lee v. Woolsey,

19 John. Rep. 319 5) or a slander against the defendant's sister
;
(Avery v. Ray, 1

Mass. Rep. 12 ;) or that the parties were on bad terms, and the plaintifi' had on

previous days used provoking and abusive language of, and to the defendant.

(Rawhngs v. The Commonwealth, 1 'Leigh's Rep. 581.) Nor shall the defendant,

in an action for a libel, be allowed to show that he was previously libelled by the

plaintiff, unless the last hbel purport to be an answer to the first. (Beardsley v.

Maynard, 4 Wend. 357. Gould v. Weed, 12 Wend. 12.)

On the other hand, to enhance the damages in assault and battery, the plaintiff

cannot show a suit brought by the defendant against him on purchased notes, with a
view to set off his judgment against the plaintiff's. (Jacoby v. Guier, 6 Serg. &
Rawle, 399.)

Action of assault against a music master of a cathedral, for beating a boy, one of

the choristers, for singing at a catch club, which might be injurious to the perform-

ance in the cathedral. The plaintiff belonged to the school. The defendant justi-

fied, in that he forbade the plaintiff going to the catch club as an injurious exercise

;

and being disobeyed, he moderately corrected him ; and would have justified upon
the practice of the like schools in other parts. But this evidence as to other practice

was held not admissible. It was irrelevant. The master having no jurisdiction out

of his school, could not thus justify the correction. (Newman v. Bennett, 2 Chit.

Rep. 195.)

Two signing a joint note is, per se, no evidence of their being partners. (Hopkins
V. Smith, 11 John. Rep. 161.) And where the question is upon fraud in one trans-

action, evidence of fraud in others, totally disconnected, is inadmissible. (Somes v.

Skinner, 16 Mass. Rep. 360.) Where the defendant claimed under the devisor's

will of 1817, which the plaintiff (the heir) sought to impeach, by reason of the tes-

tator's incapacity, the defendant was not allowed to show that the plaintiff had, in

1814, purloined a previous will of the testator ; for that did not bear on the now
point of inquiry. (Den, ex dem. Stevens, v. Van Cleve, 4 Wash. C. C. R. 262^

265.) In an action against the owners, for negligently managing a ship, so that she

was wrecked, and the plaintiff lost his passage, another act of negligence not bearing
'

on the wreck, and which could not possibly cause it, was held irrelevant ; viz. ne-
glect at an earUer part of the day. (Matton v. Nesbit, 1 Carr. & Payne, 70.) In

an action on a note purporting to be witnessed by E., the genuineness of which at-

testation was in issue, the defendant was not allowed to show that D., a former

holder of this note, had forged another note with E.'s name as a witness ; nor that

D. wrote the body of this note. (Keith v. Taylor, 3 Verm. Rep. 153.) In slander,

under a plea of justification that the plaintiff was perjured, the court refused to
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receive testimony that the plaintiff, when not under oath, contradicted what he
swore in committing the supposed perjury, until it was first proved that he had
sworn false by other testimony ; holding that the declaration might then be received

to show knowledge and corruption. (Eastburn v. Stephens, Litt. Sel. Cas. 82.)

Q,uere. Was ifnot admissible in either view ? In slander for accusing a school of

filth and bad food, which was sought to be justified as true ; to rebut the proof of

justification, held that the plaintiff could not inquire of the treatment of boys at any

other particular school, nor the manner of their education. Both are out of the

issue. (Boldron v. Widdows, 1 Carr. & Payne, 65.)

NOTE 309—p. 462.

See ante, note 307, and post, note 322. In an action for falsely representing one

Johnson to be solvent, a witness was allowed to prove that the defendant had made

the same representation to him, and thus defrauded him of goods ; as this showed or

tended to show a fraudulent connection between the defendant and Johnson. (Beal

V. Thatcher, 3 Esp. Rep. 194.) In an action for conspiracy to defi-aud, by repre-

senting A., a bankrupt, as a man of property, evidence that the defendants made

the representations to third persons, who, without the defendants' request, recom-

mended A. to the plaintiff, who was thus injured, was held admissible. (Gardner v.

Preston, 2 Day, 205.) To show fi-aud in selling an inferior kind of goods for blue

guineas, a Avitness was allowed to prove a sale to himself of a parcel of blue guineas,

by the defendants, before the sale to the plaintiffs ; and the declaration and conduct

of the defendants towards him on the subject of the distinct parcel. (Snell v. Moses,

1 John. Rep. 90, 99, 100, 102.) Where the question is on fraud upon creditors, in

the sale of real estate, the purchase of personal property by the grantee from the

grantor, with the intent to defraud creditors, made after the sale of the real estate, is

admissible in evidence to show that the first sale was fraudulent. (Jackson, ex dem.

Hooker v. Mather, 7 CoWen's Rep. 301.) On the trial of a question of fraud in

obtaining a deed by an administrator, from one heir, evidence is admissible of his

conduct in respect to the property of another heir to the same estate. So of a

release from several different distributees. (Lovell v. Briggs, 2 N. H. Rep. 218,

222, 3.) Previous acts by the father, allowing his minor son to make contracts

and settlements in respect to his services, are admissible in evidence to bind him

by hke subsequent acts of the son. (Chilson v. Philips, 1 Verm. Reports, 41.)

In replevin to avoid the sale of a horse by the plaintiff to R., on the ground of fraud-

ulent misrepresentation by R., who immediately sold the horse to the defendant, the

plaiatiff was allowed to prove other similar acts by R., in respect to other persons and

property, about the same time. (McKenney v. Dingley, 4 Greenl. Rep. 172.) A.,

claiming that C, in consideration of a note sold by A. to him, sold A. goods bona fide,

and not to defraud creditors, the latter may show that before the goods were sold, a

considerable note and mortgage were given by C. to .\., though the proof has but a

remote bearing. (Treat v. Barber, 7 Conn. Rep. 274.) On issue upon a plea to an

indenture, that its object was the buying and selling of lottery tickets, (and therefore
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illegal) evidence that the plaintiff bought and sold tickets after the date was held per-

tinent. (Williams v. Woodman, 8 Pick. 78.) On a question whether a court of con-

science holden before the mayors of Limerick had exceeded its jurisdiction as to the

subject matter, it appeared that the court had been held on Thurdays for upwards of

30 years, and that the matter and adjudications were recorded in a book ; and that

during the same time it had been holden on other days without record. Held that

the Thursday records might be read, as evidence of jurisdiction upon other days.

(Hogan V. Mahon, 1 Hud. & Bro. Irish T. R. 284.) On a question whether a certain
,

injury to certain blankets arose from sea damage, or damage done at the factory, proof

was received that other blankets coming from the same factory, and having an ap-

pearance similar to those in question, were injured at the factory, to repel the proof

that the damage was done by the sea. (Bradford v. Boyston Fire and Marine Ins.

Co., 11 Pick. 163, 165 to 167.) On a question whether the fiHing up of a harbor by

earth was occasioned by an embankment, to repel the inference that it was, evidence

may be given that other harbors similarly situated were filled in a similar way, with-

out the aid of an embankment. (Folkes v. Chadd, 3 Doug. 157; 4 Stark. Ev. 382,

S. C. there called the "Wells Harbor case.) In libel ; to repel proof of the charge

(that the plaintiff had attempted to destroy all religious institutions, his drawing up

circulating and paying subscriptions for support of preaching, were held receivable.

Stow V. Converse, 4 Conn. Rep. 17, 43 ) To prove possession, in a proceeding for.

forcible entry and detainer, the complainant was allowed to prove that he had, 16

years before, demised to one of the defendants a barn then standing on premises of

which the locus in quo was parcel, though not standing there when the entry was

made. But it was admitted that this was very feeble evidence. (Dutton v. Tracy,

4 Conn. Rep. 79, 94.) In trover for goods alIege(>to have been fraudulently obtained

by the defendant and L., subsequent acts of collusion and fraud by them to obtain

goods from others, were held admissible as lending to show their intent in respect to

the plaintiff, (Allison v. Matthieu, 3 John. Rep. 235.) Where there were circum-

stances creating suspicion that a note had been fraudulently altered, the alteration of

other notes drawn and endorsed by the same parties, to take up one for which the

note in question had been given, was held admissible as going to strengthen ihe sus-

picion. (Rankin v. Blackwell, 2 John. Cas. 198.) A knowledge in the vendee that

the vendot is insolvent, maybe inferred from the former buying goods ofthe latter in great

quantities, for a long time and at a great discount. (Yates v. Carnsew, 3 Carr. &
Payne, 99.) On an issue whether a party was committing a wilful trespass, so as to

subject himself to an immediate arrest, upon the malicious trespass statute, (1 Geo.

4, ch. 56,) he may give evidence as to a right of way claimed by him, in order to

show quo animo he entered, though in truth a trespass was unwarrantably committed.

(Looker v. Halcomb, 12 Moore, 410, 416.) That one was reputed to be an Irishman,

and had the accent or brogue of an Irishman, and was reported to be an Irish de-

serter, was received as, prima facie, evidence that he was an Irishman. (Jackson,

ex dem.. People v. Etz, 5 Cowen's Rep. 314.) On trial of an indictment for the forgery

of bank notes, it appeared that the prisoner was arrested on the stairs leading to a room

in the third story, where J. and M. were employed in counterfeiting notes on the U.

5. Bank. The court being thus satisfied that he was connected with J. and M. in the

business of counterfeiting, received evidence that different parts of the machine em-

ployed in counterfeiting were found with them. (The United States v. Craig, 4

Vol. I. 78
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Wash. C. C. Rep. 729, in connection with United States v, Moses, id. 726.) On a

trial for high treason, it being proved that the prisoner had enlisted into the enemy's

army, his unsuccessfui attempt to persuade another to enlist was allowed in evidence,

as showing the quo anirao. (Respublica v. Roberts, 1 Dall. 39.) It is not admissible

on the trial of an indictment for passing a counterfeit bill with knowledge, to prove,

on the part of the prosecution, that the prisoner was arrested in company vi'ith one

who had previously been convicted of the same offence, nor that he boarded at the

house of one in whose possession counterfeit money, and instruments for counterfeit-

incr had been found, (who had also been convicted of the offence,) unless the prosecu-

tion can also show that the prisoner was connected in the business of counterfeiting

with those in whose company he was found. But if the prisoner has, in his examina-

tion before the magistrate, denied those facts, the examination becomes evidence,

which the public prosecutor may rebut by other evidence. (Goldsby's case, before

Radcliff, mayor, 1 C. H. Rec. 81.) On trial of an indictment for receiving stolen

goods of A., it is not competent to show that the prisoner's house was the common

resort of felons, for the purpose of disposing of their plunder. (People v. Pierpont,

before Riker, recorder, 1 Wheeler's Cr. Gas. 139.) M. sued for the value of a bill

which he had received as a good one, but was defeated in his suit, on the ground that

the bill was counterfeit. Yet others told him it was good, and he gave it to G., who

.said he could pass it in consideration of $5, to be spent between them. The jury, on

an indictment against M. and G. for passing it under these circumstances, acquitted

M. and convicted G. ; and in the course of the trial, it was held not necessary, in

order to fix the prisoners with guilt, to show a knowledge that the bill was counter-

feit, to an absolute certainty ; but only reasonable grounds of belief. (Gallaher's

case, before Golden, mayor, 5 C. H. Rec. 1.) To show that false swearing was cor-

rupt, proof may be given that the deponent had used expressions of malice in respect

to the one against whom he swore. (Rex v. Munton, 3 Carr. & Payne, 498.) On

trial of an indictment for administering sulphuric acid to horses, with intent to kill

them, administering at different times, may be shown, in order to demonstrate the in-

tent. (Rex v. Mogg, 4 Garr. & Payne, 364.) On trial of an indictment for man-

slaughter by the application of a lotion to the skin, evidence may be given of the ef-

fect of ihe lotion when applied to other patients. (Rex v. Long, 4 Carr. & Payne,

398.) The defendant was indicted for a robbery, in advising the prosecutor to give

money in order to appease the members of a mob, who demanded it from him with

threats. To show that this advice was not bona fide, but given as a member of the

same mob, other like demands made by the same mob at other places, before and af-

terwards in the course of the same day, in presence of the prisoner, may be received.

(Rex v. Winkworth, 4 Carr. & Payne, 444.) Knowledge of a forgery by one in

whose favor an instrument was forged, is evidence that he was the forger. (Com-

monwealth v. Stevens, 10 Mass. Rep. 181.) Where there is no written statute or

constitution prescribing the business of an officer of state, (e. g. the accountant gen-

eral,) it is determinable by the usuage of himself and his predecessors in his depart-

ment. Evidence of such usage is receivable, on the trial of an indictment preferred

against such officer, charging neglect of certain duties to the injury of the nation.

(Per Lord Mansfield, G. J. in Rex v. Bembridge, 3 Doug. 327, 331.)



Ch. 9.] Evidence to he Confined to Points i7i Issue. 619

NOTE 310—p. 463.

This case is also reported in Fortescue's Rep. 41.

NOTE 311—p. 463.

Fortescue's Rep. 41, S. C.

NOTE 312—p. 464.

Where, in each of several manors belonging to the same lord and part of the same

district, it appeared that there was a class of tenants answering the same description,

and to whom their tenements were granted by similar words ; held th'at what rights

had been enjoyed by those tenants in one manor, might be received to show what

were their rights in another. (Rowe v. Brenton, 8 Barn. & Cress. 737 ; 3 Mann.

& Ryl. 133, 230, S. C. and S. P.) Upon a question as to the right of the lord of a

manor, to minerals under lands held by a peculiar customary tenure, and denominated

" coventionarv tenements," it is competent to the lord to prove the existence of cus-

tomary estates bearing the same denomination in other manors. (Rowe v. Brenton,

3 Mann. & Ryl. 133, 143.)

NOTE 313—p. 466.

So in trespass on one common, the defendant may, in pleading, prescribe for that

and another adjoining common, and put the plaintiff to traverse ; and then evidence

of acts in the other common applies to, and is evidence of a right in the common im-

mediately in question. (Morewood v. Wood, 4 T. R. 157, per Lord Kenyon, C. J.

and Ashurst, J. 159, 160.) And where the question was, whether a strip of land be-

tween some old enclosures and the highway, vested in the lord of the manor, or the

owner of the adjoining freehold, evidence was received o[ acts of ownership by the

lord of the manor, on similar slips of land not adjoining his own freehold, in various

parts of the manor. (Doe, ex dem. Barrett, v. Kemp. 7 Bing. 332 ; 5 Moore & Payne«

173, S.C.)
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NOTE 314—p. 4GG.

See Armstroncr v. Hewitt, 4 Price, 216 ; and Leonard v. Franklin, id. 264.

NOTE 315—p. 467.

The English cases go strongly (o the exclusion of general character in a civil suit,

unless it be in issue by the very nature of the action. Even in an action of slander

for imputing a felony, and for a malicious prosecution, where the defendant justified

on the record, averring a larceny, evidence of the plaintiff's good character was de-

nied. But it does not appear that the defendant had attempted to support liis justifi-

cation. If he had, it is conceived the evidence would have been receivable on the

same ground which would make it admissible to repel the charge, on trial of an indict-

ment. (Cornwall v. Richardson, Ry. & Mood. N. P. Cas. 305.) Indeed, this case

is treated, post, vol. 2, p. 246, 8, as presenting the offer of the plaintiff to sustain his

character merely because a justification was put on the record. Where there- is a

plea of probable cause, followed by evidence in its support, in answer to an action for

a malicious prosecution, the character of the plaintiff is directly in issue. Ho may of

course prove his good character ; audit is said the defendant may, in the first instance

attack the plaintiff's character. This, of course, must be confined to cases where

the crime in question is infamous. (Gregory v. Thomas, 2 Bibb, 286. And see per

Crenshaw^ J. cited infra.)

It will readily be perceived that character may be brought into the issue in a variety

of ways. This may be so not only in the common case of slander or libel, where it is

always more or less in question ;
(Swift's Ev. 140, per Daggett, J. ; 7 Conn. Rep.

118 ;) and as we have just seen, in actions for malicious prosecution or malicious ar-

rest on the charge of a crime; (see farther, post, vol. 2, 258, and per Crenshaw, J.

in Rogers v. Wilson, 1 Alab. Rep. 410 ;) but in various other cases, owing to the pe-

culiar object and incidents connected with the inquiry. Cases of criminal conversa-

tion, seduction and breach of marriage promi.^e are familiar instances. See vol. 2.

So, in some cases where the question is one of mere property. Where it was sought

10 prove that a will was obtained from a testator by the unfair practices of certain

ivomen, their bad character was allowed to be shown, it appearing that they had rep-

lesented themselves as women of good character, and thus influenced the testator to

make his will in their favor. (Nussear v. Arnold, 13 Serg. & Rawle, 323.) And in

another case, where the testator was of weak mind, and entirely under the control of

his son H., who had made representations to him tending to create the belief, that

whatever he might leave by will to his son M. would be squandered by his (M.'s)

wife, she being unthrifty and extravagant ; and the testator had made a will nearly

disinheriting M. ; on an issue to try the validity of the will between the two sons, the

above facts being first shown, testimony was offered by M. and received by the court

as proper, of his wife's general good character and conduct. (Dietrick v. Dietrick,

b Serg. & Rawle, 207.) So where the defendant and neighbors assembled and pulled
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down the defendant's house, into which the plaintiff had vexatiously obtruded himself

ill trespass for this injury, the defendant was allowed to prove in miticration of dama-
ges, that the plaintiff was a worthless vagabond, and was regarded as a nuisance in

the neighborhood, and that the house was pulled down to induce him to remove.

(Rhodes v. Bunch, 3 M'Cord, 60 ) So in trespass for killing the plaintiff's slave, to
'

rebut the presumption of such ill conduct in the slave as would justify the defendant-

held, that the general good character and orderly deportment of the slave were admis-

sible in evidence. (Pierce v. Myrick, 1 Dev. 345.)

. But aside from such exceptions, the rule is, that in civil suits the character of either

of the parties is out of the question. Even on trial of an issue upon the adultery of

the wife; which was established by projf merely presumptive, in a proceeding by the

husband to obtain a divorce, her fair character was refused as evidence in her favor. ,

The court, by Daggett, J. said, " The rule of law is, that in civil proceedings, unless

the character of the party be directly put in issue, by the proceeding itself, evidence of

his general character is inadmissible. Charges of cruelty, gross fraud, and even for-

gery, are often agitated in suits by individuals ; and the result not unfrequently deeply

affects the property and reputation of the party
;
yet no individual has been suffered

to attempt to repel the proof, by showing a good reputation. The present is a civil

suit. Character is not put in issue by the proceedings ; and if it can be given in evi-

dence, it may also be given in evidence in all inquiries into facts affecting the reputa-

tion in other civil cases. The principle would lead to great uncertainty ; and be pro-

ductive of no benefit in the administration of justice. ' Formerly, evidence of the defen-

dant's good character in criminal proceedings, was admitted in capital cases only, and

that infavorem viice ; but such evidence is now admitted in all cases where the char-

acter of the defendant is in jeopardy.' (Cites 2 Stark, Ev. 365.) " But the relaxation of

the rule in criminal cases has not affected the rule in civil suits." (Humphrey v. Hum-
phrey, 7 Conn. Rep. 116, 118, 19.)

Accordingly, in trover for goods, where a fraud upon creditors by a colorable bill of

sale was in question, and fully made out by the usual presumptive proof, the general

character of the parties to the bill, for honesty, was denied as evidence. (Woodruff

V. Whittlesey, 1 Kirby, 60, 62.) So the good character of the plaintiff in debt on

bond, where the defence was fraud in obtaining it. (Anderson's ex'rs v. Long, 10

Serg. & Rawle, 55.) So in ?n action for money had and received, though the plain-

tiff's evidence as to the manner of obtaining it impeached the character of the defend-

ant's testator. (Nash v. Gilkeson, 5 Serg. & Rawle, 352. ) Sj in an action for not

shipping wine of the quality stipulated by the defendant. (Kentland v. Bissett, 1 Wash.
C. C. Rep. 144.) So of the plaintiff's good or bad character in an action of assault

and battery. (Givens v. Bradley, 3 Bibb, 195, 6 .) Nor in trespass quare domum
fregit, w'nh intent to ravish the plaintiff's wife, can the defendant give her character

in evidence to mitigate damages ; or to infer that he entered the house with her con-

sent. (Davenport v. Russell, 5 Day, 145, 148.) In assumpsit by a physician for

his services, the defendant cannot by evidence, attack his general character in his pro-

fession
;
(Jeffries v. Harris, 3 Hawks, 105 ;) and held that in crim. con., the plaintiff's

character (e.. g. as a beastly drunkard) or the character of his house (e. g. as a low

grog shop) was not in issue. (Norton v. Warner, 9 Conn. Rep. 172.) In no case is

it allowable to adduce evidence in support of a party's character, until it has been im-

peached. (Townsend v. Graves, 3 Paige, 453, 5, 6.) On a question in libel whether
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the Ethosian club, of which the plaintiff was a member, was an infidel club ; held that

its general reputation was not relevant. (Stow v. Converse, 4 Conn. Rep. 17, 40

to 42.)

It was held that though the party's character be not in issue, yet he having adduced

evidence in its support, the opposite party may produce evidence in reply. (Grannis

V. Branden, 5 Day, 260.

In the state of New York, the general rule as to character in civil suits was, at one

time, slightly broken in upon. The supreme court held some thirty years ago, that in

actions for torts, especially such as charge gross depravity upon circumstances merely,

evidence of uniform integrity and good character, is admissible to repel the charge.

The misfeasance here imputed was collusion between a naval officer and a belligerant,

to cause a capture. (Ruan v. Perry, 3 Cain. Rep. 120, 123.) This decision is spoken

of in terms of general approbation by Walworth, C.,in Townsend v. Graves, (3 Paige,

455 ;) and has been repeatedly acted upon at nisi prius and by very intelligent local

courts, in a broader sense than recent authoritative construction would seem to war-

rant. It was received by the late V^an Ness, J. in an action for a conspiracy to cheat

by misrepresenting the character of a third person
; (Rumsey v. Lovett, Ant. N. P.

Rep. 17, 20, 21 : but see note (a) to that case ;) and by Riker, recorder, in an action

of trover, imputing the fraudulent exposure of the plaintiff's rye, shipping on board of

the defendant's sloop (hmtiself master) to capture, by the Bulwark, a British 74, during

the late war. (Green v. Aspinwail, Mayor's Court, N. Y. Jan. term, 1816, 1 C. H.

Rec. 11, 19.)

But the decision in Ruan v. Perry has been lately reviewed by the court where it

was made, who have now adopted the English rule as settled by the cases in the text.

They intimate that the admission of general character as evidence, in civil suits, must,

at most, be confined to cases of fraud depending for its support on slight circumstances ;

and perhaps to cases of oflacial misconduct. Accordingly, where a fraudulent valua-

tion of a loss under a fire insurance policy, was imputed to the plaintiff, (although as is

known, such an imputation involves the charge of moral perjury committed by the

assured in the preliminary proofs,) the evidence of his good character which the judge

at nisi prius received, was made the main ground for granting a new trial. The chief

justice (Savage) expressly adopts the case of the Attorney General v. Bowman^ cited

in the text, as the ground of decision. He adds, that a contrary rule would be ex-

tremely dangerous ; that the character of every transaction must be ascertained by its

own circumstances ; and not by the character of the parties. (Fowler v. the ^tria

Fire Ins. Comp. 6 Cowen's Rep. 673, 675, 6.) The practitioner who looks to the

iarge calendars of our law and chancery cases, involving greater or less degress of

moral dereliction, will agree that inquiries into character, if tolerated in such suits,

would be not merely useless or dangerous in the particular case, as suggested by Dag-

gett, J., and Ch. J. Savage ; but the evil would be enhanced by becoming intermin-

able.

NOTE 316—p. 469.

It would not be going too far, perhaps, to say that the party injured by rape, or an

assault with intent, &c., might be sustained in her testimony by evidence of good
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character, even without any attempt being first made to impeach it. (Per Daggett, J.

in The State of Connecticut v. De Wolf, 8 Conn. Rep. 93, 100, 101.) She being

deaf and dumb, such testimony was received, without any previous effort to impeach,

on trial for an indictment for the assault, (id.) And per Daggett, J., it would be

allowed in favor of a stranger passing transiently through the state, (id.)

NOTE 317—p. 469.

General character was allowed in evidence for the defendant on trial for a capital

oflence ; and per Parsons, C. J., it is admissible for the defendant in all criminal prose-

cutions, which Sewall v. Parker, Js. doubted. (Commonwealth v. Hardy, 2 Mass.

Rep. 317, 318.) This may be encountered by evidence on the part of the prosecution ;

but no evidence can be given against the defendant's good character, till he has put it

in issue, by calling witnesses on his part. (Per Parsons, C. J., in Commonwealth v.

Hardy, 2 Mass. Rep. 317, 318.) It was denied that it is admissible in actions or in-

formations for penalties; but said to be confined to trials for crimes subjecting to

corporal punishment. (Per Judge Owsley, in Givens v. Bradley, 3 Bibb, 196.) It is

said by other authorities to be admissible in all criminal cases where character is in

jeopardy. (2 Stark. Ev. pt. 4, p. 365 ; adopted per Daggett, J., in Humphrey v.

Humphrey, 7 Conn. Rep. 118, 19.)

Testimony cannot be given in reply, of conversations heard since the commencement

of the prosecution, though they relate to the prisoner's character before the alleged

crime. (Carter v. The Commonwealth, 2 Virg. Cas. 169.) On trial of an indict-

ment for keeping a disorderly house, proof is inadmissible, that the neighbors gen-

erally complained of it as disturbing them. It is no more than general reputation of

a disorderly house, which is inadmissible. (Commonwealth v. Stewart, 1 Serg. &
Rawle, 342.)

NOTE 318—p. 469.

We had occasion, ante, note 293, p. 481, 2, fully to consider the conclusive effect of

good character, when opposed to a case of larceny, resting on the prisoner's posses-

sion of the stolen goods ; and that only. We shall not here repeat the adjudications.

They are in keeping with other authorities, all of which concur in the value of char-

acter, when used in reply to presumptions which are not strong. See also ante, note

285, p. 456, 7.

It was said by an Irish judge, (Smith, B.,) on trial for murder, " Character is of

great weight in every case, and requires particular attention when the charge is

grounded on circumstantial evidence. It creates a greater degree of doubt than where

the prosecution is supported by direct evidence. In the former case, character ought

to be particularly attended to, because the jury is more or less embarrassed, and called

upon to weigh the case with more scruple and doubt, from the very nature of the tes-
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timony on the part of the crown " (Rex v. Crawle}', Dublin Oyer and Terminer, 40

Geo. 3, Macnally's Ev. 579.)

Other authorities speak with more diffidence. It " ought never to have any weight

except in a doubtful case." (1 Stark. Ev. 35.) Character cannot defeat the force

of strong circumstances. (Freeland's case, before Radcliif, mayor, Gen. Sess. N.

Y., 1 C. H. Rec. 82, 83.) But the same learned judge allowed that it should over-

come slight evidence of scienter in a case of forgery. (James' case, N. Y. Gen. Sess.

Aug. 1816, 1 C. H. Rec. 132, 133.) General good character has weight in all cases,

where the facts are doubtful, or admit of different interpretations. But where the tes-

timony is positive and satisfactory to the jury, it cannot avail. (Said on a trial for

murder, per Story, J. in U. States v. Freeman, 4 Mason, 510. Per Parsons, C. J.

"in Commonwealth v. Hardy, 2 Mass. Rep. 317.) Again ; though the case be clear

against the prisoner, yet character is admissible ; but unless the evidence is dubious,

or the testimony presumptive, general character is entitled to but little weight. (The

State v. Wells, 1 Coxe, 424, 429. Per Savage, C. J. in the People v. Vane, 12

Wend. 82.) It cannot always avail against a circumstantial case, which may some-

times be so strong as to overcome positive testimony
;
(The Struggle v. The United

States, 9 Cranch, 71 ;) but good character alone should uniformly be allowed to out-

weigh the mere testimony of an accomplice. (Per Savage, C. J. in the People v.

Vane, 12 Wend. 82.)

On the other hand, where the recorder, on a trial for grand larceny, charged that,

from the age of the prisoner, it was evident that he must have acquired a character

of some kind ; that if it was good, it was in his power to have shown it ; and his

omission to offer any evidence on that point, was a circumstance which the jury

ought to consider as weighing strongly against him ; on error, this was holden well..

The testimony on the part of the prosecution was that of an accomplice. Savage,

C. J. said, " had the witness implicated some respectable citizen whose character

was above reproach, can there be a doubt that good character alone would have

been a perfect shield 1 A man is not to be convicted of a crime because he has a bad

character, or no character ; but, in cases like the present, character becomes im-

portant ; and where no such evidence is produced, the presumption is, it cannot be

produced. The further inference is, that the defendant is a man of bad character, and

would naturally be associated with such men as the witness." (The People v. Vane,

12 Wend. 78, 82.)

NOTE 319—p. 470.

Nor in reply to such evidence ; e. g. that the party has been guilty of seduction.

(Betts V. Lockwood, 8 Conn. Rep. 487, 8.) Nor is what particular persons have said

admissible ; nor what was learned on an inquiry in the neighborhood, set on foot for

the purpose. (Douglass v. Tousey, 2 Wend. 352.)
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NOTE 320— p. 470.

Public opinion is the question, in common cases, where character is in issue. (Per
Parsons, C. J. in Boynton v. Kellogg, 3 Mass. Rep. 192.) Character is a term con-
vertible with common report. (Per Gibson, J. in Kimmel v. Kimmel, 3 Sero-. &
Rawle, 337.) Character and reputation are the same. (L'er Duncan, J. in S. C.

page 338.) General character is the estimation in which a person is held in the

community where he has resided. (Per Marcy, J. in Douglass v. Tousey, 2 Wend.
354.)

•

NOTE 321—p. 470.

On trial of an indictment for murder, in killing a trespasser, evidence for the

prisoner, that he was in possession of land, and that the deceased was coming to com-
mit a trespass, is admissible to show the state of feeling existing between the par-

ties ; and the prosecution may give evidence, with the same view, that law suits were
existing between the parties ; but the court will not inquire whether the suits were
malicious, nor examine the title. (The State v. Zellers, 2 Halst. 220, 230, 234.)

And on a trial for the murder of a slave, the prisoner was allowed to prove that the

deceased was insolvent and impudent to white persons. But the court admit that such

evidence must be confined to the killing of slaves. (State v. Tackett, 1 Hawks,

210,217,218.)

NOTE 322—p. 471.

It was held that breaking open the U. States mail (a felony) was inadmissible, on

trial of an indictment for a treasonable insurrection. The reason given was, that this

was a distinct crime, indictable and punishable separately, and indeed for which the

prisoner was actually indicted ; though it seems to be conceded, in the same case,

that had it been shown, or offered to be shown, that this act was in furtherance of, or

any way connected with the treason, it would have been receivable. (U. States v.

Mitchell, 2 Dall. 357.) Abbott, C. J., said, " he always understood that the ground

of objection in Algernon Sidney's case, (3 Harg. St. Tr. 802,) to the introduction of

his private papers, was, not that the papers had never been published, but that they

had no relation to the treasonable practices charged in the indictment." (Rex v.

Watson, 2 Stark. Rep. 140.) In treason and felony, evidence may be given of the

finding of articles secreted, although some time subsequent to the prisoner's apprehen-

sion. Papers found at the lodgings of a conspirator, at a period subsequent to the appre-

hension of the prisoner, may be read in evidence, although no absolute proof be given

of their previous existence, where strong presumption exists that the lodgings have

not been entered by any one in the interval between the apprehension and the finding,

and where the papers are intimately connected with the objects of the conspiracy as

Vol. I. 79
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detailed in evidence. (Rex v. Watson, 2 Stark. Rep. 137, 139, 140.) But in search-

ing any house other than the prisoner's, a paper found in a trunk with a signature of

a person other than tlie prisoner, and not addressed to him, is not evidence, unless it

be proved that he was the owner of the trunk, or in some way connected with the pa-

per. (United States v. Craig, 4 Wash. C. C. Rep. 729, 731.) After proving an overt

act of treason, in one county, evidence may then be given of an overt act of the same

speciesof treason in another, to show the quo animo ; though the overt act must be

laid in the indictment as being in the particular county where the trial takes place.

(Respublica v. Malin, 1 Dall. 33, 34, 5.)

NOTE 323—p. 472.

See ante, note 322. Accordingly, on an indictment for night-poaching, to connect

the defendant with the transaction, it was proposed to show that the prosecutor's

game keeper lost his coat on the occasion in question, and that the coat was found

with the prisoner. But it appearing that he was indicted also for stealing the coat,

the proposed evidence was denied, unless the prosecutor would consent to an acquit-

tal as to the larceny. (Rex v. Westwood, 4 Carr. & Payne, 547.) And on trial of

an indictment for receiving stolen goods, knowing them to be stolen, proof that other

stolen goods were found in the defendant's house, for the receiving of which, it ap-

peared, an indictment was also pending, was denied, without any thing being said of

putting the prosecutor to his election. (Bell's case, before Riker, recorder, 6 C. H.

Rec. 97 ; and see Rex v. Smith, post, note 324.) In another case of the same kind,

evidence of the prisoner having received other stolen goods of the same person from

whom he received the goods in question was denied. (M'Niff's case, before RadclifF,

mayor, 1 C. H. Rec. 8.) But on trial of an indictment for receiving several articles

stolen, if they were received at different times, though the prosecutor may be put to

his election of one out of the several instances, yet evidence may be given of them

all, for the purpose of proving guilty knowledge, at least, of all prior to that upon

•which the prosecutor elects to proceed. (Rex v. Dunn, Ry. & Mood. Cr. Cas.

146.)

Receiving goods of one person successively, gives a better chance to learn the

character in which he is dealing, than a single act of this kind ; a better chance to

acquire that knowledge, which is the essential ingredient in the receiver's crime.

It will readily be perceived, therefore, that where one offence cannot tend to fix the

character of another, it is not admissible in evidence. Accordingly, on trial of a

charge for stealing a watch, evidence that the prisoner had been guilty of another

. distinct larceny in stealing a cloak, is not admissible for any purpose. (Walker v.

The Commonwealth, 1 Leigh's Rep. 574.) The distinction is more fully illus-

trated in the mode of proving knowledge, &c. by different acts among dealers

in counterfeit currency, notices of which now immediately follow in the next

notes.
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NOTE 324—p. 473.

Helm's case, before Riker, recorder, 1 C. H. Rec. 46, 7, and see per Woodbury

J. in Lovell v. Briggs, 2 N. H. Rep. 223. The cases are uniform that evidence of

uttering other spurious bills or notes of the same kind with the one in question on the

trial, is admissible on the point of the prisoner's knowledge or intent in respect to the

bill or note in question. And in one case, on the trial of an indictment for uttering a.

bill of exchange, with a forged acceptance, the court inclined that the passing of a

similar bill, even after the bill in question was passed, was admissible in evidence to

show knowledge in respect to the first. (Rex v. Smith, 4 Ca|r. & Payne, 411.)

But in such case it should appear that the latter act is in some way connected with,

the former ; at least, the bill must be precisely similar ; so that it may be inferred that

the latter was concocted at the same time and for the same fraudulent purpose. (Rex

V. Taverner, Carr. Supp. p. 195, cited also in note (a) to Rex v. Smith.)

The cases are not so confident that bills of a different kind being passed by the

prisoner, are admissible. Bayley on Bills, (Boston ed. 1826, p. 397,) sets it down

as questionable, though Le Blanc, J. in Rex v. Millard, id. 396, note (54,) thought

they were ; and the State v. T witty, 2 Hawks, 248, stated post, note 325, holds

this as to the possession of other notes; (and see Q,uin's case, post, note 326.) Se-

veral other American cases appear to make no distinction ; but let in evidence of

other utterings without regard to the similarity or dissimilarity. (The State v. Van

Houten, 2 Penning. Rep. 672, and the note at 674. Smith's case, before Riker, re-

corder, 1 C. H. Rec. 49.) But see per Peters, J. in Stalker v. The State of Con-

necticut, 9 Conn. R,ep. 343. who cites 3 Stark. Ev. 379, per Bayley, J. who said

that on an indictment for forging and uttering a bill of exchange, evidence of a for-

ged bank note in the pocket of the prisoner was not admissible. On trial for uttering

a forged check on one bank, the uttering another forged check on another bank was

received in evidence against the prisoner. (Coffey's case, before Golden, mayor, 4

C. H. Rec. 52, 3, 4; Judicial Repos.' 293, S. C.) The point was said by the

mayor to be new, and the sentence suspended till the opinion of the supreme court

should be taken. In the Judicial Repos. it is said, on arresting the prisoner, seve-

ral spurious checks were found upon him, which it was offered to produce ; and to

show that he had passed several spurious checks dissimilar in amount to the check

in question ; all of which was received in evidence. And see Lagrille's case, before

Riker, recorder, June, 1823, (1 Wheel. Cr. Cas. 415, 16,) where a similar point

was reserved in respect to the prisoner having passed bills unlike the one in

question.

On the whole, the decided balance of authority would seem to be in favor of re-

ceiving the evidence, whether the other bills, &c. be ejusdem generis or not.

To warrant proof of passing other false bills, &c. they must be produced, or

their non-production accounted for in the usual way, and the usual steps taken

to let in secondary evidence, (Helm's case, before Riker, recorder, 1 C. H. Rec.

46, 7,) as by giving notice to the prisoner to produce them, and showing that they

were in his possession and he neglecting to produce them, or that they were de-

stroyed by him, (Lagrille's case, before Riker, recorder, June, 1823, 1 Wheel.
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Cr. Cas, 412, 14, 15, 16. Rex v. Millard, Bayley on Bills, Boston ed. 1826, p.

396, note (54.)

And semb. the passing of the particular bill must be first shown. (See Jones' case,

post, note 325.)

Vaughan, B. refused to allow proof of uttering another note of the same de-

scription with that in question, because an indictment was pending for the other

act of uttering. (Rex v. Smith, 2 Carr. & Payne, 633, and see ante, note 323.)

• But on a second trial for passing spurious bills, the passing others for which the

prisoner was formerly tried and acquitted, may be received in evidence to show his

knowledge, in connection with his conduct and the circvimstances leading to and at-

tending the former trial ; though, in consequence of the acquittal, such circumstan-

ces come with diminished force. (Tinger's cases, 5 C. H. Rec. 74, N. Y. Gen.

Sess. May 1, 1S20, before Golden, mayor. Bartow's cases, 3 id. 143, before the

same judge, Sept. 1818. Smith and Dougherty's cases, 4 id. 166, before the same

judge, N. Y. Gen. Sess. Dec. 1819.)

NOTE 325—p. 473.

State V. Petty, 1 Harp. Rep. 59, 61. All the cases concur that, on trial of

the charge of passing counterfeit bills or notes, the fact that the prisoner had

other similar bills or notes in his possession, may be received as proof of knowledge

or intent.

The cases do not speak with so much confident uniformity ; though, on the whole,

they appear to be decisive, that dissimilar counterfeits may be shown to have been

in his possession. (See ante, note 324.) Different acts and declarations of the

prisoner in relation to other counterfeit bank notes, as circumstances to show his ac-

quaintance with bank notes in general, and his skill in ascertaining whether they

were genuine, were offered against him and- received, though it was objected that

the others were dissimilar ; and several other distinct acts, in passing bad notes,

were received in evidence ; and all with a view to infer the prisoner's knowledge.

(The State v. T witty, 2 Hawks, 248, 258 ; and see Gluin's case, post, note 326.) A
large sum of'counterfeit bills being found with the prisoner while out of the juris-

diction of the court, this was received in evidence against him. (Van Houton's

case, before RadcHfl^, mayor, 2 C. H. Rec. 73.) In this case, one bill was similar.-

The question was not raised upon the dissimilarity of the others ; but the objection

was put on the ground that the bills were found in New-Jersey, out of the jurisdic-

tion of the New-York court. (See Stalker v. State of Connecticut, ante 324, per

Peters, J. &.c. and post, note 326, S. C.)

To warrant the proof of the prisoner's having other bills, they must be pro-

duced, or their non-production be accounted for in the usual way, and the usual steps

be taken to let in secondary evidence. (See ante, note 324, and the cases there

cited.)

. To let in proof of the possession of other spurious bills by the prisoner, as colla-

teral proof, the passing ofthe bill immediately in question must be first shown. (Jones'

case, before Riker, recorder, and Irving, first judge, 6 C. H. Rec. 86.)
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NOTE 326—p. 473.

On trial of an indictment for having knowingly passed a counterfeit Spanish

milled dollar, the prisoner's admission that he had made other like dollars and passed

them at 50 cents, even though connected with proof of counterfeiting implements

being found in his possession, appears once to have been denied, because the proof

went to show a distinct offence. (State v. Odel, 2 Const. Rep. 75S. 9.) But in-

a subsequent case, the finding of the implements on the prisoner, unaccompanied

with any admission on his part, was received against him as proof of the quo animo ;

and the objection that this went to prove a distinct crime was overruled. (State v.

Antonio, 2 Const. Rep. 776, 784, 791, 792, 797.) It would seem, from a remark

of Bay, J. at the page last cited, that the State v. Odel, supra, is misreported.

On trial of an indictment for having in possession false coin with intent to pass

it, evidence was received that the prisoner had in possession at the same time

counterfeit bills. (Q,uin's case, before Riker, recorder, 6 C. H. Rec. 63, 4.)

But not that he had an engraved print, neither signed nor countersigned, it not

appearing that it was a forgery. (Stalker v. the State of Connecticut, 9 Conn.

Rep. 341.)

NOTE 327—p. 473.

See ante, note 285,

NOTE 328—p. 476.

Such evidence is equally applicable to indictments or actions for a fraud resulting

from a conspiracy among several. This, and the like, has often been held in private

suits. Thus, in an action for obtaining goods by giving a false credit to A., evidence

that the defendant had represented him as credit-worthy to persons other than the

plaintifl", was received. (Rumsey v. Lovett, Anth. N. P. Rep. 17.) And the seve-

ral cases of Beal v. Thatcher, Gardner v. Preston, and Allison v. Matthieu, stated

ante, are to the same effect. See also per Woodbury, J., in Lovell v. Briggs, 2 N.

H. Rep. 223. The same kind of testimony is uniformly received in our courts, on

trials of indictments for conspiracy. The object of it is to show the giio mmno.
(Hitchcock's case, before Riker, Recorder, 6 C. H. Rec. 43, 4.) In a note at p. ^
the Recorder stated, in passing sentence, that the question had been submitted to

"and passed upon by Spencer, C. J., after examining the authorities. The same
point was resolved in The People v. Bleecker et al., before Riker, Recorder, (2

Wheel. Cr. Cas. 256, Nov. 1823.) So, on trying whether a sale of a waggon by a

debtor to G.," who sold it to C, the debtor's brother-in-law, who loaned it to the

debtor, was fradulent in respect to a creditor, the latter was alloAved to prove that
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about the same time the debtor sold a farm, saying that C. would give the deed,

who did so, and received pay in goods, which he delivered to the debtor. (Benham

V. Crary, 11 Wend. 83.) ,

Indeed, vdiere the party acts alone in his endeavors to defraud, the same doctrine

is equally applicable. This was held in replevin for a horse, which the buyer had

obtained by falsely representing himself as a man of credit. Similar representations,

and obtaining goods from others about the same time, in the same town, were re-

ceived as evidence of a general plan to amass property by fraud. And this was

held especially admissible, as it was sought to connect liim with the defendant as

fraudulently claiming, under the buyer, the horse and other property obtained pur-

suant to a general plan in which both were connected. (M'Kenney v. Dingley, 4

Greenl. 172.)

NOTE 329—p. 47G.

Sec ante, note 322, and its text.

NOTE 330—p. 476.

See ante, note 321, and The People v. How, stated ante, note 305,

NOTE 331—p. 482.

Judgment by default against an executor or administrator involves an admission

of assets as to the particular suit. (Ruggles v. Sherman, 14 John. Rep. 446.) In

trespass, q. c. f. it admits the description of the locus in quo. (Frean v. Cruikshanks,

3 M'Cord, 84.) In an action on a jailer's bond alleging that a prisoner was in his

custody, and charging a voluntary escape, the default admits the custody. (Ber-

nard V. The Commonwealth, 4 Litt. 148, 151.) In covenant, it admits all the

plaintiff's averments. (Courcier v. Graham, 1 Haram. Rep. 347.) In debt on

bond averring the performance of a condition precedent, (notice to a surety,) and

non-payment, both are admitted ; semble, otherwise as to the breaches, if they be

suggested after judgment by default. (Barwise v. Russell, 3 Carr. & Payne, 608,

itnd see Hodginson v. Marsden, 2 Campb. 121.) But semb. that on a writ of in-

quiry of damages for delay of execution, and to assess the amount of mesne profits,

on affirmance of a judgment in ejectment, wliich writ is given by 1 R. L. 143, § 3,

and 1 R. S. 598, § 39, the defendant is concluded the same as on a default in an

action for a tort. (Jackson, ex dem. Eden, v. Rathbone, 3 Cowen's Rep. 296.)

In all such, and the like cases, the jury, on writ of inquiry, are bound to give

some damages, at least nominal. (Jackson, ex dem. Eden, v. RathbonCj supra.
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Reigne v. Dewees, 2 Bay, 405. Parsons v. Cain, 1 Rep. Const. Court, 196. Ru-
desill V. Lesesene, 2 Rep. Const. Court, 58. Bates v. Loomis, 5 Wend. 134.)

But the judgment concludes none other than the defaulted defendants. It will

not conclude the defendant's surety for the debt in question. (Foxcroft v. Nevens,

4 Greenl. 72.) .

Nor does a default admit any other than material, substantial, traversable, aver-

ments. It does not admit the day, nor alia enormia in assault and battery ; Bates v.

Loomis, 5 Wend. 134 ;) nor any matter material, if it be left in blank, as where the

time happens to be so
;
(Varnon v. Moore, 1 Monroe, 213, 14;) nor the amount of

the debt even semb. in an action of debt on simple contract
;

(Brill v. Neele, 1 Chit.

Rep. 619 ; and note (b) at page 620 ;
per Mills, J., in Waggener v. Bells, 4 Monroe,

11;) and this is clearly so in all actions sounding in damages. Per Mills, J,, in

Waggener v. Bells, ut supra.)

NOTE 332—p. 483.

But a judgment in favor of the plaintiff on a bond assigning several distinct

breaches, on a general demurrer to the whole declaration upon the bond, does not

conclude as to those breaches the assignment of which is substantially defective ; for

the correct assignment of a single breach is sufficient to defeat the demurrer. Thus,

where the bond was to perform the duty of an office generally, uipon which a specific

breach of duty must be assigned, and not a general violation ; but both general and

specific breaches were assigned, the defendant demurred ; and the court overruled

the demurrer ; but said the plaintiff should assess damages on the specific assign-

ment of breaches only. (People V. Brush, 6 Wend. 454, 458.) Yet a judgment
against a party on demurrer, concludes him as to all matters of substance, wliich are

substantially well pleaded, all the facts in the pleading demurred to, as eflectually as

if they had been found against him by verdict, (Carlyle v. Long, 5 Litt. Rep.

167, 168.)

NOTE 333—p. 484.

Rucker v. Pasgrave, 1 Taunt. 419, stated post, vol. 2, p. 48. Payment of money
into court upon a general indebitatus assumpsit, is no admission of a contract beyond
the amount of the sum paid in. Thus, where it was for goods sold to the defendant's

wife; the plaintiff's particular amounted to £28 5^. 6(^. for various articles. The
sum of £10 was paid into court. On the trial, it appeared that the wife had obtained

all the goods under such circumstances that the defendant was not liable at all ; but

the judge at the trial considered the payment of money as the admission of a general

liabihty ; and directed a verdict for the whole amount. Held, on motion for a new
trial, that the verdict should have been restricted to the £10. It would be otherwise
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in respect to a special contract. (Seaton v. Benedict, 5 Bing. 28 ; 2 Mo. & Payne,

66, S. C.) The sum paid in is to be deemed stricken out of the declaration ; and

unless a larger sum is proved by the plaintiff at the trial, the verdict should be for the

defendant. (Columbia Bank, v. Southerland, 3 Cowen's Rep. 33G. Boyden \r.

Moore, 5 Mass. Rep. 365.) It was said that the plea of a tender, and paying money

into court, on a declaration upon a quantum meruit, did not preclude the defendant

from showing a special contract in respect to the work declared for, so as to reduce

the damages to the sum paid in. (Downey v. Young, 1 Dev. 432, 3.) And in an

action on a promissory note, it was held that the defendant might pay into court the

balance due, deducting a certain amount for a partial failure of consideration ; and

that at the trial, if the proposed deduction were allowed, so that a balance due to the

plaintiff should not appear to be more than the sum paid in, the defendant should have

a verdict. (Shiel v. Randolph, 4 M'Cord, 146.)

Tn an action by the payee against the acceptor of a bill draw by a third person,

with the general counts, including an account stated, the defendant paid into court

£10 on the general counts. No more than 10/. was due on the bill, and there was no

other debt appearing betvi'een the parties. Held, that the lOZ. should be applied to

the bill ; for, said Lord Tenterden, C. J., the plaintiff alleges a reckoning ; the defen-

dant admits that by the payment ; and we may intend they reckoned on the bill.

(Early V, Bowman, 1 Barnw. & Adolph. 889.) And the following case, it will be

perceived may be sustained on the same ground. The plaintiffs declared in counts for

work done, and on an account stated. The defendant paid into court 420/. 2s. Id.,

expressly upon the latter count ; upon an account stated. On the trial, the plaintiffs

gave no evidence of an account stated; but only of work and labor to about 115Z.

Held, that notwithstanding the form of the payment, yet the defendant might apply it

to the only debt proved on the trial. And the plaintiff was nonsuited, which nonsuit

was sustained, on the motion for a new trial. (Churchill v. Day, 3 Mann. & Ryl. 71.)

The learned reporters make the following commentary on this case ;
" The payment

of money into court admits every fact the proof of which would have been necessary

to entitle the plaintiff to a verdict for the sum paid in ; and, therefore, even upon this

record, the defendant must be taken to have admitted an accountino' which left him
liable to the payment of 420/. 25. \d. But the payment must not be considered as

the admission of an account in which that particular balance was found ; for if the

plaintiff were to prove an account actually stated, or an acknowledgment, which is

tantamount to an account stated, for a larger sum, it would be competent to tJie

defendant to reduce that large demand so as to meet the sum paid into court, by

evidence of payment, satisfaction or release, &c. of the difference. Where money is

paid into court upon a count; on a special contract, or generally, upon a declaration

containing a count upon a special contract, the principle is the same, though the effect

is rather different. If I declare upon a bill of exchange for 100/. and the defendant

brings into court only 60/., he not only admits his liability to pay 60/., on account of

that bill, but he also admits that he is prima facie liable to pay the other 40/. ; because,

under the general issue alone, I could not have obtained a verdict for the 60/ , without

giving evidence which would have shown me entitled, prima facie, to the whole 100/.

But it is competent to the defendant to rebut this prima facie liability by any evidence

which does not go to show that at the time of the payment of the money into court, he

did not owe 60/. or at least some sum of money, upon the hill. Thus he may show
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that, to the extent of 40Z. or to any extent less than the whole amount of the bill, T

held it as a trustee, or that the consideration was partially void ; or he may protect

himself by matter ex post facto, as payment, satisfaction, release, &c. And see

Godsall V. Boldero, 9 East, 72, 79. Bell v. Ansley, 16 East, 146. Blackburn v.

Scholes, 2 Camp. 341." '

In Massachusetts, the effect of a general payment of money into court is much more

rigorous than in England, where, as we have seen by the text, and by the above case

of Seaton v. Benedict, this act of payment does not preclude the defendant from

objecting to the whole of the plaintiff's cause of action beyond the amount paid in. In

Massachusetts the payment seems to entitle the plaintiff not only to recover for a

demand which otherwise could not have come in under his declaration, but for the

whole amount of such demand. Thus, in assumpsit, the declaration contained one

count on a note, one for goods sold and delivered, and one for money had and receiv-

ed. Money was paid into court, "on account and satisfaction of the plaintiff's

damages in the suit." The count for goods sold was sought to be supported by proof

that the defendant had trespassed by cutting and carrying away the plaintiff 'a timber.

It was made a question whether the action thus lay for a tort. The court held that,

to be sure, the action would not lie in this form ; but the defendant was concluded by

the form of his payment into court from raising the question. He had admitted the

contract set forth in all the counts. If he had intended not to do so, he should have

paid in on a particular count. But the court finally relieved him from the inadvertence

by amending the rule, (Jones v. Hoar, 5 Pick. 285 ) The English courts would

have applied the money to meet the demands appearing to be legally due, which were^

in this case, the note and nominal damages under the other counts ; and if, in this

view, no more should appear to be due than the sum paid in, the verdict would have

been for the defendant. So where, to a declaration containing one count on an account

stated, and another on a quantum meruit for services, the defendants pleaded a tender

of $300, and paid that sum into court ; and as to the residue, pleaded non assump-

serunt ; at the trial they would have shown that the plaintiff was bound by an award

of $300 to him for his services in question. This being overruled, and a verdict on

the quantum meruit being for $400 ; on motion for a new trial, it was held that the

defendant were precluded by the plea and payment ; and that the plaintiff might

recover the real value of his services, notwithstanding that, had the payment been

special, he would have been tied down by the award. (Huntington v. The American

Bank, 6 Pick. 340.)

It was held at nisi prius, that after a payment of money into court on a single count

for work and labor, yet the defendant might show infancy ; a defence to the whole

action ; and thus cut the demand down to the amount paid in. (Cor. Buller, J.,

Hitchcock v. Tyson, 2 Esp. Rep. 4S1, note.)

Taking out a summons to be permitted to pay a certain sum, e. g. £42 15*. into

court, would seem to be a conclusive admission that so much is due ; and to super-

sede the necessity of proof to that extent ; though no judge's order be made upon

the summons, and no money be paid into court. (Williamson v. Henley, 6 Bing,

299.)

Vol. I. 80
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NOTE 334—p. 484.

Johnston v. The Cokimbian Insurance Company, 7 John. Rep. 315. Where the

defendant pays the premium into court, and the plaintiff takes it out, under an agree-

ment that this shall be without prejudice, he may still claim on the trial as for a total

loss. (Sleight V. Rhinelander, 1 John. Rep. 192, 3, 4, and 202.)

NOTE 335—p. 487.

1 Cowen's Rep. 574, note. Graham's Pr. 437, 8.

NOTE 3S6—p. 488,

But a judge's order is not sufficient after issued joined. The amendment can then

be made on application to the court only. (Fuller v. Roosevelt, 4 Cowen's Rep„

144. Graham's Pr. 437.) These amendments are allowed, on a proper case, at any

stage of the cause before the final trial, on terms. (Spawn v. Veeder, 4 Cowen's

Rep. 503.)

NOTE 337—p. 489.

The N. Y. S. C. have departed from the case cited in the text, on good authority,

but without citing any. (Briltingham v. Stevens, 1 Hall's Rep. N. Y. S. C. 379.)

The court say a party furnishing a bill of particulars is never held to furnish evidence

against himself. In practice, it is considered a part of the pleadings, (id. 381.) The

contrary was expressly held in Rymer v. Cook, 1 Mood. & Malk. 86, 87, note (a.)

by HuUock, B. and Bailey, J., A. D. 1827, though they were reminded by Starkie of

Brown v. Watts, (1 Taunton, 353,) which he said tended to show that the particidar

was to be taken as a part of the pleadings, and therefore not evidence. The decision

in Rymer v. Cook, was at nisi prius. The previous cases of Miller v. Johnson, 2

Esp. Rep. 602, A. D. 1797, and Harrington v. Macmorris, 5 Taunt. 228, A. D.

1813, were entirely overlooked, where, (and in the latter case on full consideration,)

the court held that a particular under a notice of set off was a part of the notice ;

and both being in the nature of a plea, neither was evidence. This notion is so well

settled in New York, that the S. C. did not think it worth while to cite authorities.

(Fleurot v. Durand, and Ryckman v. Haight, post, note 339.)
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NOTE 338—p. 490.

The defendant may call for this bill whenever the particulars of demand are not dis-

closed in the declaration ;
(Mercer v. Sayre, 3 John. Rep. 248;) and it may be de-

manded in real actions as well as in ejectment ; (Viseher v. Conant, 4 Cowen's Rep.

396 ; 2 R. S. N. Y. 341, ^ 16 ;) in actions ex delicto, as well as in actions ex con-

tractu. Accordingly, it was allowed in trover
;
(Humphrey v. Cottelyou, 4 Cowen's

Rep. 54 ;) and under a general notice of set off. (Mercer v. Sayre, supra.) For

other cases, see 1 Cowen's Rep. 572, note (a), and Graham's Pr. 434. On an affida-

vit that the plaintiff was a seaman, who had served on board the defendant's ship
;

that the defendant had paid sufficient money into court to meet the plaintiff's claim

for services over and above what had been before paid ; that the plaintiff had since

entered successively on board several ships ; and on one under a feigned name ; and

that the person who delivered the issue said he did not know where the plaintiff lived,

but that he was in London ; a rule was made that the plaintiff's attorney furnish a

note in writing to the defendant, acquainting him who the plaintiff was, of what pro-

fession, trade or business, and where he dwelt ; and that the defendant, his attorney

or agent, should have a view of the plaintiff, on giving notice for that purpose. (Col-

linson v. Gill, 4 Doug. 206.) In assault and battery brought against several individ-

uals, for their conduct at a large public meeting, by a stranger, whose name and resi-

dence the plaintiff's attorney had refused to disclose, the defendant having pleaded a

justification, the court made an order that the plaintifi''s attorney disclose the place of

residence and occupation of the plaintiff to the defendants, and that in the mean time

proceedings be stq.yed. (Johnson v. Birleyj 5 Barn. & Aid. 541 ; 1 Dowl. & Ryl,

174, S. C.) In a joint action for a libel by several, a rule was made against the at-

torney of one of them, that he should give an account in writing of the places of

residence and occupations of the others, and that in the mean time proceedings be

stayed. The motion was granted, on an affidavit that the defendants had made un-

successful inquiries, and were ignorant of the plaintiffs ; and that the attorney had

refused all information. (Worton v. Smith, 6 Moore, 110.) And where the defend-

ant had pleaded in abatement the nonjoinder of several persons, to whom the plaintiffs

were strangers ; and, on inquiry at certain places and of the defendant's attorney, in-

formation of the persons, whose names were mentioned in the plea, could not be ob-

tained ; and it being important that the plaintiffs should learn the truth, so as to know
whether it were best to discontinue their action, an order was made that the defend-

ant's attorney forthwith deliver a particular of their places of residence and additions,

or, that in default thereof, the plea be set aside. (Taylor v. Harris, 4 Barn. & Aid.

93.) A similar proceeding was warmly resisted, but finally granted by the court of

exchequer. (Newton v. Verbeke, 1 Younge & Jerv. 257.) In this case, an order

was made by a judge, (Hullock, B.,) in the same manner as the usual order for a

particular ; and though the defendants made an affidavit that they were not able to

give satisfactory information, he adjudged it to be evasive, and ordered the plea to

be quashed. On a motion to set aside this order, the court sustained it, placing it on

the ground of incidental power, in all cases to compel the party by a particular to

give such necessary information as the generality of his pleading fails to furnish ia
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any respect. See also Tooilim v. Brookes, 1 Wils. 246, cited by Savage, C. J. 11

Wend. 166.

NOTE 339—p. 490.

Where the declaration is on a bill of exchange, promissory note or other special

contract, and also includes the common counts, and a judge's general order is obtained

for a bill of particulars, the plaintiff, though he omit to mention the bill of exchange,

note, &c. in the particular, may yet recover upon it. (Cooper v. Amos, 2 Carr. &

Payne, 124. The People, ex rel. Waring, v. Monroe C. P., 4 Wend. 200.) And

where there was an order to deliver a particular of set off within one fortnight ; other-

wise the set off to be excluded ; and the particular was not delivered till after that

time ; yet it appearing that after the particular was delivered, an order, by consent,

was made to amend the declaration, this was held a waiver of the irregularity as to

time in delivering the bill ; and the evidence was admitted. (Wallis v. Anderson, 1

Mood. & Malk. 291.)

The plaintiff's bill of particulars is considered as a part or amplification of the dec-

laration ;
(Fleurot v. Durand, 14 John. Rep. 329 ; Brittingham v. Stevens, 1 Hall's

Rep. N. Y, S. C. 379 ;) so that if not delivered pursuant to an order, a motion for

non pros will lie. (Fleurot v. Durand, 14 John. Rep. 329.) So, as we have seen,

(ante, note, 337,) when it comes from the defendant, it is held a part of his notice of

set off; and unless delivered within a certain time specified, the notice itself is shut

out by the order. Viewed in this light, it need not state the credit side of the account

;

because pleadings do not state matters of defence or answer to themselves ; and an-

other reason is that the opposite party must know what sums he has paid as well as

the party giving the bill. (Ryckman v. Haight 15 John. Rep. 222. Whaley v.

Binks and Pemberton v. Bellington, Mann. Dig. Practice, B, (b,) S. P. But see

Mitchell V. Wright, 1 Esp. 230, and Addington v. Appleton, 2 Camp. 410, e contra.)

Nor is it necessary to state in the bill any matter of mere defence, answer or rebuttal

to the claim of the other party . E.g. money paid on an order drawn by the defendant, is

admissible, in answer to the defendant's demand, though the plaintiff's particular do

not mention it. (Brown v. Denison, 2 Wend. 593.) In this case, the plaintiff, it is

true, charged the money, in the form of an account ; and as such the referees rejec-

ted it, because not in the particular ; but Savage, C. J., said " The account offered was

not for the purpose of making out the plaintiff's case in the first intance, but to rebut

evidence produced by the defendants." (id. 595.)

A bill is always " considered sufficient, if it fairly apprise the opposite party of the

nature of the claim, so that there can be no surprise," (Per Savage, C. J., in Brown

V. Williams, 4 Wend. 360, 368, 9 ; and see Smith v. Hicks, 5 Wend. 48.) This is

the cardinal object. Form is altogether overlooked. A voluntary letter from the

plaintiff's attorney, in answer to a letter of the defendant's attorney requesting a bill,

that " the suit is on the note declared upon ;" (Williams v. Allen, 7 Coweu's Rep.

316;) or a bill under an order, referring to an account before delivered, (Hatchet v.

Marshal, 1 Peak. N. P. Cas. 171 ; James v. Goodrich, 1 Wend. 289,) is sufficient.
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Dates should be given with as much particularity as possible, with regard to which

the judge will require greater or less strictness, in his discretion, on summons for

amending the bill. (Humphrey v. Cottleyou, 4 Cowen, 54 ; Quin v. Astor, 2 Wend.

577 ; and see Newton v. Verbeke, ante, note 337.) Though in point of variance on

trial, much greater differences than those of mere days or months have been disregar-

ded, yet in this respect the variance ought not to be such as to mislead. Where the

plaintiff's bill was for various items of labor under date of April 20, 1821, and he of-

fered proof of labor at sundry times in 1817-18-19, the N. Y. S. C, held he must be

confined to the year, and on error the decision was holden right. (Quin v. Astor, 2

Wend. 577.) The particular should give as much information as a special declara-

tion ; omitting the formal or technical parts. (The Court, per Parker, C. J., in Bab-

cock V. Thompson, 3 Pick. 448.) Where the plaintiff declared in one count specially,

inserting a general count which would also embrace the matter of the first count ; and

in his particular referred to the first count as containing the sole ground of the action
;

though the proof varied from the first count ; yet held it might be received under the

general one, and that too upon this bill of particulars. So that a special count may

be good as a particular, though bad as a count ; for yet the defendant may not be mis-

led. (Hess V. Fox, 10 Wend. 436.) This may be made still more plain by an Eng-

lish case. Where the particular specified a bill for £60, bearing date on a certain

day, and the evidence was of a bill for £63, dated on a different day, in the same year

and month. Abbot, J., held the variance to be immaterial, as not being calculated to

mislead. (Dunn v. Thomas, Mann. Dig. Practice, B. (c.) pi. 17, p. 299 of the Am.

ed.) This would have been clearly a fatal variance in a count. But where the dec-

laration was for money had and received, and the particular for " one $1000 bank bill,

bank not recollected, $1000 ; two $500 bills of Union Bank, $1000 ; two checks upon

Boston Banks amounting to $250 ; bank bills current in the commonwealth amounts

ing to $500 ;" and at the trial the plaintiff proceeded for money fraudulently won at

gaming with cards, the judge directed a nonsuit. (Babcock v. Thompson, 3 Pick,

446.) The court said, " Telling the defendant that the action was for bank bills,

gave him no information that would aid him in making his defence." (id. 448.)

Yet, according to the English and New York practice, a mere defect or insufficiency

is left to the correction of a judge's order, upon summons; and cannot be objected

at the trial. There the objection usually sounds in a variance, which misleads. Ac-

cordingly it was held in Maryland, that were the plaintiff, in his bill of particulars,

alleges that money was had and received in a particular manner or on a particular

ground or consideration ; on the trial he cannot resort, in evidence, to any other man-

ner, ground or consideration. (De Sobry v. De Laistre, 2 Har. & John. 191, 221,

2,3.)

Yet in respect to variance, these bills are regarded with a spirit very favorable to

letting in every claim under them, which can be covered by any possible construction

of their language. This we have, in part, seen already ; and it is further evinced by

a series of cases.

Thus in an action by the assignees of a bankrupt, the declaration stated the cause

of action to be money had and received to the use of the bankrupt ; the particular of

demand, incorrectly described it, as had and received to the use of the plaintiffs. This

was held not to be a fatal variance, it not appearing that the defendant could be mis-

led. (Tucker et al. v. Barrow, 1 Mood. & Malk. 137.) So the omitting of a letter
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used between the christian and sir name in the title of the cause ; for the law knows of

but one name ;
(Rosevelt v. Gardinier, 2 Cowen's Rep. 463 ;) stating the endorsement

of a note as in blank, which was filled up on the trial ; (Norris v. Badger, 6 Cowen's

Rep. 449 ;) one of two joint debtors being sued alone, and he omitting to plead in

abatement, the bill being entitled and the charges made as against him alone
; (Gay v.

Gary, 9 Cowen's Rep. 44 ;) where the notes were described as bearing interest from

the date, though they did not, the bill giving a correct description in other respects

;

(McNair v. Gilbert, 3 Wend. 344 ;) where the bill stated that the action was for money

received from D., on a note drawn by E., for $300 dated, &c. payable to D., endorsed

by D., then by the plaintiff, and then by the defendant, on which defendant received

$300/rom D. and the same sum, &c. from the plaintiff; and proof, that what the de-

fendant received of D. was not cash, but specific articles to an uncertain amount, and

the whole note was released to D. by the defendant, who afterwards, as last endorsee,

demanded and received the same sum of the plaintiff; for the defendant was informed

by this bill, that the money which the plaintiff had paid was sought to be recovered

back; and though the bill spoke of $300 paid by D., still, if the transaction amounted

in law to a payment, or discharge, or release of that sum, there could have been no

surprise
;
(Brown v. Williams, 4 Wend. 360, 368, 9;) where the bill stated the foun-

dation of the claim truly, but specified the amount (being money had and received) at

$605 63, whereas the proof was of $644 45; (Smith v. Hicks, 5 Wend. Rep. 48;)

where there was a misdescription of the defendants as belonging to the Pilot line, the

evidence* being that they belonged to a different company, other matters appearing

in the bill sufficient to apprise the defendants of the particulars sought to be recovered

so that they could not be misled
; (Benson v. Brown, 10 Wend. 258 ;) and where an

insurance broker's claim was for services, in effecting for the defendants a policy of in-

surance, the broker covenanting to pay the premium ; the declaration being for work

and labor and divers premiums ; and the particular simply " For insurance." (Power

V. Butcher, 10 Barn. & Cress. 329.) A particular for money paid is supported by

proof of a payment in land, or other thing equivalent to money. (Bonney v. Seelv, 2

Wend. 481. See Ainslee v. Wilson, 7 Cowen's Rep 668; and Randall v. Rich, 11

Mass. Rep. 498, S. P.)

As we before noticed incidentally, a deficiency in the bill as not giving adequate no-

tice, must be supplied on a judge's order; and cannot be objected at the trial. (James

V. Goodrich, 1 Wend. 289.) It is proper to add that any ground of variance must be

taken, and objected at the trial ; or it will be considered as waived. (Smith v. Hicks,

I Wend. 202.)

NOTE 340—p. 491.

But the courts in New York hold, that where the defendant himself, in opposing the

plaintiff's demand, specified in his bill of particulars, gives evidence which supports

the plaintiff's declaration, though such evidence is out of the bill, the plaintiff may re^

cover upon it ; as in this case : the plaintiff's declaration was upon a promissory note

against the defendant alone, with the common counts; the plaintiff in his bill claimed

the noie alone. On the trial, the defendant proved that the note in question was usu-
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rious, as being given for another note and an account due to the plaintiff from the de-

fendant and a third person ; the note in question including usurious interest on the

claims which it was thus given tosecure. Held, that the plaintiff might recover the

amount of the original note and account, there being no plea in abatement. (Williams

V. Allen, 7 Cowen's Rep. 316, 318.) This was held on the authority of Hurst v.

Watkins, cited in the text.

When the plaintiff is proceeded against, the first order is, on a proper affidavit, that

the particular be delivered, or cause shown at a fixed day and place, proceedincrs in

the mean time to be stayed. On showing the service of the order and a non-compli-

ance, a second order is made that the party deliver a particular, (generally,) and that,

in the mean lime, all proceedings stay. The proceedings are the same against the

defendant, except that the second order shuts out his set-off, &c. on non-compliance.

The demand cannot be made till the pleading or notice comes in; but then may be at

any time before trial. For these and other particulars of practice on this head, see 1

Cowen's Rep. 572, et seq. note (a) ; and Graham's Pr. ch. 4, p. 434 to 440 ; Rowan
V. Merritt, 9 Wend. 443 ; Fassett v. Dorr, 11 id. 177; and Smyth v. Lehie, 1 Rep.

Const. Ct. 240.

In Llavelock v. Chevely, cited in the text, the cause stood in the paper for trial,

July 10th, 1817. Park, .T. had, 22 days before, made an order that the defendant

forthwith deliver a particular ; but he had not done so till 10 days after, and 12 days

before the matter was moved at nisiprius. The object now seemed to be the exclusion

of the set-off, by a summary order of Gibbs, C. J. who was holding the court. The
claim was on an attorney's bill ; and it was agreed that it had not been delivered in

time for taxation. The chief justice held that by not applying to a judge (to the court

as the case says) to have the set-off excluded, but waiting till this time, (when the

cause stood for trial,) the right to reply was waived. The C. J. said, " the demand-

ing and granting of particulars, is almost a new system within the recollection of

many of us. They undoubtedly facilitate the trial of a cause ; but .they must not be

permitted to obstruct the justice of it. The party who objects to the particulars, as

insufficient, must make his complaint at the proper time. He cannot wait till the

trial of the cause, and then raise an objection which, if earlier made, might have been

disposed of."

These remarks are general, and import that in any case, where a party lies by,

under a defective bill 'of particulars, and allows his adversary to take important

steps, he will not then be permitted to call for an order in the matter, if that order

will operate to the prejudice of his adversary, whether plaintiff or defendant. Such,

too, appears to the principle advanced by Sutherland, J. in Goodrich v. James, (1

Wend. 289.)

Where the defendant applies for a bill after issue joined, there is prima facie a

suspicion that he means delay ; and he should present an excuse by affidavit

for being so late, especially where he apphes after the cause is noticed for trial.

(Andrews v. Cleveland^ 3 Wend. 437.) So, it is presumed, as to an order for

amending.
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CHAPTER X.

OF THE RULE FOR DETERMINING WHETHER THE PLAINTIFF OR

DEFENDANT OUGHT TO PROVE THE ISSUES ON THE RECORD.

. NOTE 341—p. 493.

See Bull. N. P. 298 ; Vin. Abr. Ev. (s. a.) ; Phelps v. Hartwell, 1 Mass. Rep.

71 ; Owings v. Patterson, 1 Marsh. Rep. (Ken.) 325.

" The principle," says Mr. Evans, (2 Ev. Poth. 143.) " that he who alleges him-

self to be the creditor of another, is obliged to prove the fact or agreement upon

which his claim is founded, when it is contested ; and that, on the other hand, when

the oblio-ation is proved, the debtor who alleges that he has discharged it, is obliged

to prove the payment, is clearly one of those propositions, in which every system of

jurisprudence must concur in general, whatever particular rules may be adopted, as

to the mode and form of the allegations by which the necessity of such proof is to be

determined."

The question upon whom the onus probandi rests in the first instance, is usually

determined by the state of the pleadings. Hence a plaintiff must, in general, prove

his declaration. But if the defendant admits the facts alleged against him, and

pleads and relies on another fact as a bar to the action, then the onus probandi, is

thrown upon him, and he must prove this fact
;
(Ross v. Gould, 5 Greenl. Rep.

204 ;) as where he pleads to a bond the want of consideration
;
(Rudd v. Hanna, 3

Monroe, 528, 531 ; see also M'Neil et al. v. Coleman, 8 Mart. (Lou.) Rep. 373, N.

S. ;) and if the nature of a plea in bar be such as not to deny the genuineness of a

contract declared on, as for instance, the plea of general performance, or the plea of

seisin at the time of making the covenant alleged, or the plea of payment or release,

the contract may be read to the jury without any proof of execution. (Ross v.

Gould, supra; Scott v. Hull, 8 Conn. Rep. 296 ; and see ante, note 307, p. 593.)

The same principle is applicable where the contract is offered in evidence merely,

and its genuineness is denied. When it is admitted upon prima facie evidence, the

jury are the proper and constitutional judges, whether the contract be genuine or

not. In the examination of the contested fact, the onus probandi may. in the course

of the trial, be thrown from one party to the other several times, according as the

complexion of the proof may change. But when it is said that the onus probandi is

on the party who offers a paper as genuine, the plain, common sense, and legal

meaning is, that it has reference to all the evidence in the cause, and not merely that

which is necessary to authorize it to be read in the first instance : in other words, it

means that the party affirming the paper to be genuine, must furnish so much evi-

dence as to leave a balance of proof in favor of the genuineness ofthe instrument, af-

ter making all due allowance for the proof adduced on the other side, to produce a

contrary conviction. (Ross v. Gould, supra. See Brooks et al. v. Barret et al. 7

Pick. 94, 99, 100.) And these general remarks, though applied to the case of a pa-

per offered as evidence, will be found equally pertinent to any other instance, where,
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on the trial of a cause, somp. given proposition is -sought to be established by the

one party or the other, and there is a controversy with respect to it. " Whenever a

fixed and undisputed point is established by either party, it is from that point that the

conflict must commence, whether in those cases where the allegations are particular,

or in those where the whole matter in dispute is open upon general pleading. Thus,

if a plaintiff establishes a possession of any article taken from him by the defendant,

and the defendant asserts a right of property, upon which the evidence given by

the respective parties does not lead to a decisive preponderance ; the decision should

be in favor of the plaintiff, his possession being an adequate title, until a superior pro-

perty is proved, by a preponderance of evidence on the other side." (2 Ev. Poth.

143, 4 5 see ante, note 297.) So Avhere the plaintiff shows title in himself, and the

defendant relies upon an adverse possession, either as a bar to the action, or as

part of his title, the burthen of proving its length lies upon him. (Darden v. Allen,

IDev. 466. Hurst's lessee v. M'Neil, 1 Wash. C. C. R. 70, 80.) " So if an heir

at law claims as plaintiff in ejectment, and his consanguinity is established or admit-

ted, he will be entitled to the advantage of equivalent proofs, in affirmance or con-

tradiction of an adverse will." (2 Ev. Poth. 144.) And where the plaintiff sold

to the defendants a cargo, estimated at 37,000 lbs. ; the defendants agreeing to have

the same weighed and render an account, and if the cargo turned out to be less, the

plaintiff was to pay back the deficiency pro rata, and if greater, they were to pay

for the surplus ; the defendants having so managed as to leave it uncertain what the

quantity was ; held, that the general estimates made by the witnesses should be

taken most strongly against them. (Jones v. Murray, 3 Monroe, S3, 86.) In tres-

pass for breaking a close called Lord's Leys ; the defendant pleaded, right on Brocke-

ridge Common, and that Lord's Leys was part ofthe common ; to which the plaintiff

replied no right on Lord's Leys. At the trial, the plaintiff admitted that the de-

fendant had a right on all Brockeridge Common, save the portion called Lord's Leys,

and the defendant admitted he had no evidence of any exercise ofthe right on Lord's

Leys. Upon these pleadings and admissions, it was held, that the defendant must

show, either that the original grant, or the prescriptive right set up in the plea, com-

prehended the whole common without exception ;
" so that, if the original grant

cannot be produced, and the evidence as to the prescriptive right over the part called

Lord's Leys hangs in even scales, the balance must be declared in favor of the

plaintiff." (Maxwell v. Martin, 6 Bing. 522.) " If the respondent in a sessions ap-

peal, fixes an original settlement with the appellant, the obligation of proof is

transferred, and the establishing a preponderance of evidence of a subsequent settle-

ment becomes the business of the appellant." (2 Ev. Poth. 144.) In assumpsit for

the support of a pauper, deriving his settlement ^rora that of his father or mother

brought in Massachusetts against the town v.here the mother had her settlement ; it

was held incumbent on the plaintiff to show that the father had not a settlement with-

inthe commonwealth ;
" for though this is a negative in appearance, yet it is proved

by showing where he did belong." (Wilmington v. Burlington, 4 Pick. 174. See

post, note 346.) "And in general, whoever asserts a claim, or negatives a claim

which, without contradiction, would be sufficiently established, must support his posi-

tion either by circumstances inducing a legal presumption in his favor, or by proofs in

opposition to what the law presumes against him, or respecting which the law is pas-

VoL. 1. 81
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sive in not establishing any presumption on the one side or the other." (2 Evans'

Poth. 144.)

Numerous cases illustrative of these observations have already been noticed under

the head of presumptive evidence ; and as the propriety of examining them, and

others of a kindred character occuring hereafter, will be readily suggested to the

reader, we shall here introduce but few additional ones. In an action by the endorsee

of a note acrainst tlie maker, if the defendant wish to avail himself of payments not

endorsed, the onus will lie on him to prove that the payments were made before the

transfer, and that the plaintiff is not a bona fide holder, having obtained the note after

it was discredited, or the like. (Wilbur v. Turner, 5 Pick. 526. Webster v. Lee,

5 Mass. Rep. 334. Hemenway v. Stone, 7 Mass. Rep. 58.) But if, in such case it

be shown that the note was fraudulent in its origin, or was fraudulently put in circu-

lation, the burthen will then devolve on the plaintiff to show that he came fairly by

the note, and without notice of the fraud. (Munroe v. Cooper et al., 5 Pick. 412.

Woodhull V, Holmes, 10 Johns. Rep. 231. Grant v. Vaughan, 3 Burr. Rep. 1516.

Peacock v. Rhodes, Dougl. 633. Solomons v. Bank of England, 13 East, 134.)

The endorsement of a note, by one of several partners in the partnership name, as

sureties for a third person, not being binding upon the firm unless consented to by

them, the bvirthen of proving such consent lies on the creditor or holder of the note.

(New York Fire Ins. Co. v. Bennett et al., 5 Conn. Rep. 574.) It is a rule that

where the interest of a person rests upon an affirmative, it is for him to prove the

affirmative. (Per Tenterden, C. J., Allison v. Rayner, 1 Mann. & Ryl. 241,244.

Thus, an attorney cannot recover, from the assignee of an insolvent, the amount of a

bill of costs incurred in proceedings requiring the consent of a meeting of creditors,

without proving such consent, or that the client was apprised that he was proceeding

at his own risk. (See also Breedlove v. Turner, 9 Mart. Lou. Rep. 353, 380.) In

an action for breach of contract in not furnishing castings after notice given ; the

plaintiff showed that he gave notice, and requested the castings should be made on a

basket belonging to the defendants, as he had a right to do by the contract ; held,

that it was for the defendants to show that the basket was not a pattern. (Perry v.

Bosford et al., 5 Pick. 18).) The admissions of a parly against his title are strong

evidence, and the onus lies upon him, if he would avoid their effect, to show that they

were founded in innocent mistake. (Owen v. Bartholomew, 9 Pick. 521. The pre-

sumption is always in favor of the competency of a witness, and the parly who would

exclude him must show that he is incompetent. (Per Bayley, J. in Marsden v. Stans-

field, 1 Mann. & Ryl. 669, 672.) In an action by the assignee of an insolvent debt-

or, in which the plaintiff declares for a cause of action existing prior to the assign-

ment, the plaintiflT is bound to provg the character in which he sues, though nothing

but the general issue be pleaded. (Best v. Strong, 2 Wend. Rep. 319.) Vide post,

vol. 2, p. 319, 320 ; and also this case and others upon the question, how far the general

issue admits the character in which the plaintiff sues, ante, note 307, p. 610, 11.)

Where distinct proof of the forgery of the instrument declared on has been introduced,

and the plaintiff seeks to recover, upon the ground of a subsequent adoption of the

instrument, the burthen of proving this fact lies on him. (Phillips v. Ford, 9 Picker-

ing, 39.) In the case of a capture of a vessel at sea, upon the question of prize or

no prize, the onus lies, in the first instance, upon the captors. (Miller et al. v. The

Resolution, 2 Dall, 22.) And where the ship and car<To were found in the possession
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of the enemy's hands, by capture from the subjects of a neutral nation, it was held that

the possession by, the enemy was accounted for, and that the presumption thence

arising of enemy's property was rebutted, (id.) Where goods are seized, and claim-

ed as forfeited, as part of the cargo, the onus is on the government to prove that such

goods were part of the cargo on board at the time of the offence. (United States v.

An Open Boat, 5 Mason's Rep. 232.) Where the defendant, an attorney, was sued

for negligence in allowing judgment to go by default, in an action which the plaintiff

had retained him to defend ; the negligence being proved, held, that the onus was

upon the attorney to defend himself, by showing, if he could, that the plaintiff had no

defence in that action ; and not for the plaintiff" to begin, by showing that he had a

good defence, and so had been damnified. (Godefroy v. Jay, 7 Bing, 413 ; 5 Moore

&, Payne, 2&4, S. C.) In an action by a passenger in a stage coach against the proprie-

tors, for an injury, occasioned by the insufficiency of the coach, the plaintiff proved

that while the coach was driven at a moderate rate, upon a good road, one of the'

wheels came off, &c. ; held, that negligence is implied from these circumstances, and

the burthen of proof is upon the defendants, to rebut this legal inference
;
(Ware v.

Gay et al., 11 Pick. 106 ; See Story on Bailment, 378, 9.) Though a deed may be

read in evidence to the jury, after preliminary proof by the subscribing witnesses, yet,

if the genuineness of the instrument is controverted, the onus is still on the party in-

troducing it, to satisfy the jury beyond a reasonable doubt that it is genuine. (Ross

V. Gould, 5 Greenl. 204.) Where the action was on a single bill, by which the money

therein mentioned was to become due, if the obligor could not make it appear " that no

other person committed the trespass ; held, that as consideration was presumed, the

onus of proving that some other person did commit the trespass, lay on the defen-'

dant, if he wished to avail himself of that fact. (Hays v. Lusk, 2 Rawie, 24.)

NOTE 342—p. 493.

The law not merely requires proof from the party holding the affirmative, because it

is impossible to prove the negative; but because the negative does not admit of the di-

rect and simple proof, of which the affirmative is capable. (Dranguet et al. v. Prud-

homme, 3 Miller's Lou. Rep. 83, 86, See post, note 352, and cases there cited.) Where,

in Louisiana, a married woman sues to rescind her contract, on the ground that she

was not legally authorized by the parish judge, or her husband, to make it, the onus is

thrown on the party claiming the benefit of the contract. (Dranguet et al. v.

Prudhomme, 3 Miller's Lou. Rep. 74,83.) And if a person enter into a contract to

pay a sum of money, with a condition that the contract is to be void on the happening

of a particular event ; in an action for the money, the onus of proving that such event

has happened, is on the defendant, if he would avoid the payment. (Gray v. Gardner,

et al. 17 Mass. Rep. 188 ; and see Perry v. Botsford ; Godefroy v. Jay; Wilbur v.

Turner ; Webster v. Lee ; Hemenway v. Stone ; Hays v. Lusk, cited in the next

preceding note.)

Where the plaintiff in ejectment shows the original grantee to be within the excep-

tion to the statute of limitations, proof that others deriving title from suoh grantee, are

not within the exception, is unnecessary on his side. If relied upon to defeat a recov-
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ery, the proof must come from the defendant. (Doe, ex dem. Thompson, v. Gibson,

2 Ham. Rep. 339.)

Rees V. Smiih, (2 Starkie's N. P. C. 30,) cited in the seventh edition of the text,

was followed by Lacon v. Higgins, (3 Stark. Rep. 178,) to the same practice, where

the defendant had pleaded coverture, without the general issue, in assumpsit for goods

sold ; but in a previous action for a similar cause, on a plea of non-joinder of one

Cohen, and issue, the plaintiff being allowed, according to the then practice, to begin,

and it being insisted that he should give all his testimony in respect to the non-joinder

thus replying by anticipation as in the other cases ; Abbott, C. J. said, " The plaintiff

does not know who Cohen is, except from the plea. He cannot meet the case till he

is acquainted with it." The answer, we apprehend, would apply generally where the

plaintiff begins with the burthen of showing his wrong, his damages, or either ; and

such, we venture to say, has been generally deemed a sufficient answer in this

country, beside the intrinsic difficulty of meeting an affirmative plea by negative testi-

mony, before any evidence has been presented in support of that plea. It is farther

evident, that the course laid down in the text would, in most instances, leave a great

part of the plaintiff's evidence, thus given in advance, unintelligible. Beside, it seems

to us that Rees v. Smith stands directly overruled, or much qualified, by the subse-

quent case of Browne v. Murray, (Ryl. & Mood. N. P. Cas. 254.) That was case

for a libel, with the general issue and a justification. Held, that if the plaintiff (who

was allowed to begin) would give evidence, in the first instance, in reply to the justifi-

cation, he might do so; and then must give the whole of such evidence ; but the

plaintiff might wait for the evidence under the justification ; and then produce such

evidence in reply. (Post. vol. 2, 252, S. C.)

The slight innovations (they so appear to us) which have been made in circuit prac-

tice, upon the ancient right of begining the cause, have, perhaps, better subserved the

great purposes of a safe and speedy administration of justice. The parties have been,

and still are, generally governed by the onus probandi as indicated by the record ; the

plaintiff beginning, and having the right of reply, in all cases where the defendant's

pleadings, or any part of ihem, deny the whole or any part of the plaintiff's pleadings

50 as to leave any single affirmative allegation on his side, to be established by proof.

(Per Williams, J. in Comstock v. Hadlyme, 8 Conn. Rep. 261, and the cases there

• cited. Per Parker, C. J. in Brooks v. Barrett, 7 Pick. 99. Browne v. Murray, 1

Ry. & Mood. N. P. Cas. 254.) On the other hand, where the form of the defendant's

pleadings, is such as to admit all the plaintiff's averments, or leave him nothing to

prove, the defendant is lo begin and close the case. An instance is, where to a

declaration in covenant, the defendant interposed the single plea of performance
;

(Scott V. Hull, 8 Conn. Rep. 296, 303 ;) or a plea of payment to a declaration upon a

note. (id. 303, per Hosmer, J.)

These propositions are, iu ordinary cases, sufficiently simple, and easily applied in

practice. They are, however, not always so ; or, if so, plausible grounds- have been

started for sometimes disregarding them. Thus, in avowry for rent arrear, the defen-

dant stated that he had demised rooms to C. at 351. a year, for which he distrained
;

with four other avowries, varying in the statement of tenancies. The plaintiffs plead-

ed three pleas in bar to each avowry ; non tejiuit, riens in arrere, and thirdly, that C.

had let other rooms to the defendant at 42Z. a year ; and that it had been agreed be-

tween them that each rent should be set off against the other, which would, in conse-
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qense, leave the balance against the defendant. The defendant replied denying this

agreem-ent. At the circuit, Scarlett, A. G. for the defendant insisted, that the plea

was merely saying i-eius in arrere ; and beside, in an agreement to set off rent against

rent, both parties are actors. Lord Tenterden, C. J. said he could not distinguish

between replevin and any other action. Scarlett said that, in replevin, the plaintiff

might always state something imaginary in a plea, which the defendant must deny ;

and so the plaintiff get the right to begin. Lord Tenterden, C. J. : " If these plain-

tiffs prove the agreement as stated in the third plea, and that the rent there mentioned

is in arrear, there is an end of the action. I am afraid to make distinctions in actions ;

and if there is an affirmative on the plaintiff, I think he ought to begin." And this

was the course taken. (Curtis v. Wheeler, 3 Carr. & Payne, 3-10. 1 Mood & Malk.

493, S.- C.) In a subsequent case, there were 5 cognizances for rent in arrear, to

which the plaintiff pleaded 17 negative pleas. The 18th plea was to the 5 cognizan-

ces, that the landlord and tenant had made an agreement ; then abandoned it and made

another, which was the demise contained in the cognizances ; and this was also

abandoned. The 19lh was similar to the ISth plea, except in averring fraud in the ,

second agreement. Replications denying the abandonment and the fraud. Bulland,

B. said these pleas amounted very nearly to 7ion ienuit ; yet as, in point of form, the

affirmative was on the plaintiff, he directed him to begin. (Williams v. Thomas, 4

Carr. & Payne, 234.) So on a plea of non-assumpsit to a declaration upon a promis-

sory note, though the defence turn on payment, the plaintiff shall begin. (Per. Cur..,

in Brooks v. Barrett, 7 Pick. 100.)

Yet this right may be taken from the plaintiff, where the defendant will venture to

give him a whole prima facie case, even on the general issue. This was con-

ceded in ejectment by an heir. The defendant offered to admit that he was heir, and

rely on a conveyance from the ancestor, which carried the title out of him. It was

agreed, that if the defendant would admit the seisin of the ancestor as well as the heir-

ship, this would entitle him to begin ; but he declining to do so ; the plaintiff began.

(Doe, ex dem. Tucker, v. Tucker, 1 Mood. & Malk. 53G.) In trespass quare clausum

fregit, the defendants pleaded, 1. Not guilty ; 2. A right of common, and 3 A right

of way. The replications took issue on all these pleas, and new assigned as to the

way. The defendants rejoined taking issue on the replications ; but withdrawing

their plea of not guilty as to the new assignment. On a record so framed, the

learned reporters remark, that the defendants would have a right to begin ; and

they cite a case, (Rees v. Rogers,) to that effect, Cor. Lord Tenterden, C. J. on a

similar issue. (Cross v. Johnson, 4 Mann. & Ryl. 290, in connection with note (a)

Id. 294, 5.) On a plea of coverture to assumpsit for goods sold, the defendant con-

senting to admit the amount of the plaintiff's bill, was allowed to begin. (Lacon v.

Higgins, 3 Stark. Rep. 176.)

But in trover, directed by the Vice-Chancellor, to try a title, with an order that

the defendant should admit the finding and conversion, though the defendant offered

to admit a full prima facie case in the plaintiff, he was not allowed to begin ; for had

the Vice-Chancellor intended such a course, he would have directed him to declare

and proceed as plaintiff. (Turbervill v. Patrick, 4 Carr. & Payne, 557.)

As to the right of the defendant, he may begin upon a plea in justification of a

libel, there being no general issue, although the plaintiff holds one affirmative there

;

viz. in making out his damages, (Cooper v. Wakley, 3 Carr. & Payne, 470 ; 1
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Mood. & Malk. 248, S. C.) So on a plea of a right of way to an action of trespass

quare clausum fregit, though the plea began with denying the force and arms, &c.

(Hodges V. Holder, 3 Campb. 366; Jackson v. Hesketh, 2 Stark. Rep. 518, S. P.)

So under a justification of an assault to suppress a mutiny. (Bedell v. Russell, Ry.

& Mood.'293.) So of a justification for taking goods under proceedings upon a

commission of bankruptcy. (Cotton v. James, 3 Carr. & Payne, 505 ; 1 Mood. &
Malk. 273, S. C.) So on a justification in trespass, though the declaration allege

special damage. (Fish v. Travers, 3 Carr. & Payne, 578. Per Lord Tenterden,

C. J., in Fowler v. Coster, ] Mood. & Malk, 242, 3.) So on a plea of non-joinder,

of a defendant, in an action by endorsee against acceptor. (Fowler v. Coster, 1

Mood. & Malk. 241.) And see a case before Bayley, J., York summer assizes,

1821, 4 Stark. -Ev. 2, note (b), S. P.

Previous to the above more recent course of decision, the practice had fluctuated,

some decisions allowing the plaintiff to hold the affirmative and begin the case, when-

ever he wa^ put to prove unliquidated damages, although the defendant had met

the case with a mere affirmative plea ; as in assumpsit, against a money-scrivener

for negligence, who had pleaded the non-joinder of another upon which issue was

joined. (Robey v. Howard, Cor. Abbott, C. J., 2 Stark. Rep. 555.) Again, on a

similar plea in assumpsit for goods sold, the plaintiff was allowed to show the

amount of goods, and reserve his proof, as to the non-joinder, till the defendant

went through with his case. (Stansfield v. Levy, 3 Stark. Rep. 8.) But on a

plea of coverture, to a like action. Lord Abbott, C. J., told him that if he went

into his case, as he had a right to do, in order to prove his damages, he must

also introduce all his proof by anticipation to oppose the plea of coverture. (La-

con V. Higgins, 3 Stark. 178.) Other earUer cases held, on the contrary, that the

defendant should begin, as we have seen in Hodges v. Holder, and Jackson v. Hes-

keth ; though a still earlier case is sometimes quoted as sustaining Roby v. How-
ard. (See Young v. Bairner, 1 Esp. Rep. 103 ; no question as to the practice was
raised.)

The cases having thus conflicted on the question, when Fowler v. Coster, supra,

came to be tried, Lord Tenterden, C. J. took occasion to remark, " It is certainly of

importance that there should be a distinct general rule ; but that rule need not be

the same for every case, if it be such that its application is clear. No rule, probably,

can be free from occasional inconvenience ; but I think this is sufficiently general,

and on the whole the most convenient ; that wherever it appears on the record, or

by the statement of the counsel engaged, that there is really no dispute about the

sum to be recovered, but the damages are either nominal or else mere matter of com-

putation, then, if the affirmative of the issue is on the defendant, he is entitled to

begin. Here it is not pretended that there is any cause of action, except that on the

bills of exchange : I think, therefore, that the defendant is entitled to begin." When,
however, his lordship came to the case of Cotton v. James, he admitted that he

found the practice general that the defendant should begin whenever he held the

affirmative on the record ; though he evidently was dissatisfied with the practice as

the least convenient, and, therefore, wanting the correct principle to support it. The
learned reporters say, " This case seems to complete the series of those by which

the doctrine that the plaintiff is entitled to begin where he has to prove damages sus-

tained, have been, /or the jn-esent, overruled," They, however, consider it doubtful
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whether the present doctrine will long continue, and enter into an elaborate vindica-

tion of the old practice as more convenient, more satisfactory to the bar as avoidino-

all chance of a defendant's manoeuvring for the general reply, on the question of

damages, by putting a colorably affirmative defence on the record, and requirino-

each party to close his case at once. (1 Mood. & Malk. 278 to 281.) The Ameri-

can (or, speaking according to our more limited knowledge, the New-York) lawyer

would doubtless prefer the more modern Enghsh practice, from the force of habit.

In proceedings where no common law record comes into the case, and where of

course, the onus probandi is not technically presented, the courts still conform analo-

gically, and, as it were upon a mental record, to the principles which govern at

ocmmon law. Thus, on appeal from a court of probate which decides for a xvill, the

appellee shall open and close the case, because such would be the course on a decla-

ration at law founded upon rights conferred by the will ; and, beside, the onus of

proof as to the execution of the will hes upon him who affirms that a will was made.

(Comstock V. Hadlyme, 8 Conn. Rep. 254. Phelps v. Hartwell, I Mass. Rep. 71.

Buckminster v. Perry, 4 Mass. Rep. 593.) Whereas, for the same reason, if the

appeal be from a decree avoiding the will, the appellant shall begin. (Brooks v.

Barrett, 7 Pick. 94.)

But in all these cases the judge exercises the right to make an exception, where

any thing of a peculiar character, occurring on the trial, demands such a course

as the most convenient. Thus, in the celebrated case of Goodtitle, ex dem,

Revett, V. Braham, (4 T. R. 497, tried at bar,) the court said, if the heir (the

lessor of the plaintiff,) proved his pedigree and stopped, when the onus changed

to the defendant, who set rip a new case, he had the right to a general reply.

The plaintiff 's pedigree, on being stated, was admitted ; and the defendant's

case turned on a will, which the jury finally found to be a forgery. So in

another case, the defendants, in an action for money lent, pleaded in abatement

the non-joinder of 163 persons. The plamtiff proposed to show that the money

was lent on the express individual credit of the defendants, he expressly refusing

to lend on the credit of the others, who, with the defendants, were a club.

Lord Tenterden, C. J., allowed the plaintiff, on tliis statement, to begin ; which

he did, and had a verdict upon the case thus specially made out, the defendant not be

ing able to overcome it. He offered one of the club to contradict it ; but he being in-

terested, and not released, the attempt proved unavailing. (Hare v. Munn, 1 Mood.

& Malk. 241, 2, note (a).) Speaking of this case afterwards, when the same ques-

tion was started before him in Fowler v. Coster, ut supra. Lord Tenterden said " it

was a peculiar case ; and I thought the evidence which the counsel for the plaintiff

opened was of such a nature, that it would be much more convenient to take it in the

first instance. The counsel for the defendant did not object ; and it was accordingly

done ; but I did not then lay down any general rule."

It is obvious, on the whole, that the right to begin and reply, is a matter of discre-

tion resting with the judge at the circuit. " It is a matter of practice, founded indeed

upon the principle, that he who takes the affirmative, assumes the burthen of proof;

yet where there are several issues, or the burthen of proof changes, as it frequently

does in the course of the trial, as much discretion must be allowed to the judge, as in

case of a motion for a continuance, or for a nev,' trial ; and a mistake here is no move

a ground for a new trial than in those cases." (Per Williams, J. in Comstock t.
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Hadlyme, 8 Conn. Rep. 261.) And with him agrees Hosmer, C. J. in the subse-

quent case of Scott v. Hull, (8 Conn. Rep. 296, 303.) The contrary is said in Brooks

V. Barrett, supra, to have been adjudged in Massachusetts. (7 Pick. 98.) We have

seen, however, that the matter is otherwise treated in England, and held expressly

otherwise in Connecticut ; and there can be no doubt that an occasional departure

from the general rule is often quite useful. By anticipating the proof of one party, in

Hare v. Munn, supra, a long and idle course of testimony was probably prevented by

a moment's examination on the part of the plaintiff; a course of testimony, too,

which would otherwise have been prima facie applicable ; and, in the usual order, there-

fore entitled to a hearing. The editor has often witnessed this inconvenience in ac-

tions of ejectment. The defendant, perhaps, spends half a day in examining witness-

es to make out an adverse possession, or a practical location, which is then over-

turned in a moment by showing that he is a squatter, or has taken as tenant, or he, or

some one under "whom he claims, has recognized the plamtiff's title, or done some

act decisive of the location. The opening upon, and trying the short question in the

first instance before the jury, would save delay and expense to both parties ; for if

the preliminary proof so heard would make the testimony on the other side obviously

inapplicable or utterly unavailable, it then would cease to be competent. Hundreds

of such cases might be adduced, to each of which, hours, if not days, have been un-

profitably devoted. It will readily occur to the professional reader, that not only

ejectment, but any other case may come within the same suggestion. A party goes on

and proves a long account, to which there is known to be a decisive answer by a re-

lease, a payment, or an accounting and balance struck : a trial and determination, upon

the short point of defence against the account, might save several days examination

before the referees.

NOTE 343—p. 493.

United States v. Hayward, 2 Gallis. 485, 498. In all cases where a party stands

charged with an offence, his innocence is presumed, and the onus is upon the prosecu-

tor, unless a different rule has been expressly provided by statute. (United States v,

Gooding, 12 Wheal. 460, 471. Commonwealth v. Stow, 1 Mass. Rep. 54, S. P.)

In the case last cited, the defendant was indicted for having given a false and fraudu-

lent certificate of membership, under the Massachusetts law of June 12lh, 1800 ; and

on the trial it became a question, whether it was for the defendant to prove the certifi-

cate true ; the court thought not, and so held, though it was contended that this was

in effect, requiring from the prosecutor proof of a negative. Upon an indictment under

the statute law of the same state, relating to hawkers and pedlars, which has a provi-

so, that nothing therein contained " shall prohibit any person carrying and selling, &c.

goods&c.,of the produce or manufacture of the United States," &c. ; it was held incum-

bent on the prosecutor to prove that the articles were of foreign manufacture.

(Commonwealth v. Samuel, 2 Pick. 103.) Where the charge, however, does not

consist in a criminal omission, or breach of duty, the rule is otherwise. (See post,

note 352, p. 654.) Yet, in a case in which the plaintiff claimed a slave as forfeited
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by the defendant, upon the ground that the defendant, a widow, to whom the slave

had been assigned as dower, removed such slave from Virginia, without the consent

of the reversioner, contrary to the law of that state ; it was held incumbent on the

plaintiff to show that the reversioner did not consent. (Hicks et ux. v. Martin, 9

Mart. Lou. Rep. 47.)

Upon a question whether the vendor of property, at the time of sale, did disclose

certain defects which it was proved he knew, the onus is upon the party charfrinrr the

fraud, to prove that the vendor did not disclose ; for fraud is never to be presumed,

but must always be proved. (Fleming v. Slocum, IS John. Rep. 403; see also

ante, note 285, and numerous cases there cited illustrating this and its kindred

principles of presumption.) And where one gives another discretionary power to

adjust a demand, and pay dues and costs, the adjustment is presumed correct, and

if the agent prosecutes for the money paid it lies with the defendant to siiow an

abuse of the discretion, or fraud in the adjustment. (Sherman v. Crosby et a]., 11

Johns. Rep. 70.) And, in general, wherever a party alleges bad faith, he is held to

the strictest proof, for the presumption is against him ; he must not merely make

his allegation probable, but must bring the weight of evidence distinctly on his side.

(Fort et us. v. Metayer et al., 10 Mart, Lou. Rep. 436. Turnbull v. Martin, 10 id.

419.)

Though the law presumes the conlinuance of life, as will be seen, post, of the

text, yet, in a case where this presumption comes in conflict with, and necessarily in-

volves a presumption of crime, the former, which is the weaker, yields to the latter;

and the party affirming that an individual is not dead, yi'ill be bound to prove it.

Thus, on a question of settlement, where a woman twelve months after her first hus-

band was last heard of, married a second husband, and had children by him, it was

held, on appeal to the sessions, that the onus of proving that the first husband was not

dead at the time of the second marriage, lay on the party who objected to such second

marriage ; for tiie consequence of presuming life, would be that the woman had com-

mitted bigamy. (Res v. The Inhabitants of Twyning, 2 Barn. & Aid. 386.) But in

Doe, ex dem. James, v. Price, 1 Mann. & Ryl. 683, where in ejectment, the plaintiff

relied on the invalidity of a second marriage, by reason of a former marriage by li-

cence, one of the parties being a minor, and the defendant had notice previous to the

trial, of the qneslion intended to be raised, (s. c. whether the former marriage was

with the consent of the minor's parent,) but on the trial, gave little or no evidence

negativing the fact of the parent's consent ; and the entry in the register stated no-

thing in relation to it, but evidence was given, on the part of the plaintiff, showing

that the parent knew of the former marriage ; the court, after verdict for the plain-

tiff, refused to grant a new trial, although it was contended, upon the authority of Rex

V. The Inhabitants of Twyning, supra, and other cases cited in the text, that the onus

of proving express consent lay on the plaintiff. Bayley, J., delivering the opinion of

the court, placed much stress upon the fact of notice having been given to the defend-

ant, of the ground intended to be taken by the plaintiff: " and it was his bounden

duty to have procured every species of evidence that was calculated to negative the

fact of the first marriage having been solemnized with the consent of parents." The
decision does not conflict, in any respect, with the case of Rex v. The Inhabitants of

Twyning, but goes upon the ground, that it is not the duty of the coart to grant a

Vol. I. 83
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new trial, for the purpose of letting in evidence which might have been produced at

the former trial.

Where a statute directs that the examination of a prisoner before a magistrate shall

be reduced to writing, (e. g. the statutes of Phillip and Mary,) the court will presume

that the magistrate has done his duty ; consequently no parol evidence can be given

of a prisoner's declaration before a magistrate, without previous proof that it was not

taken down in writinfr. (Ante, note 251, p. 418, and the cases there cited ; in addi-

tion to which, see Rex v. Hall, Leach, 240 ; Rex v. Fearshire, id. 446 ; 2 Hawk. P.

C. ch. 46, ^ 41, 42; 2 Starkie's Ev. 51.) And so doubtless in New York, as to ex-

aminations under 2 Rev. Stat. 708, ^ 14, 15, 16. The rule is general, and almost

without an exception, that officers acting under oath, or in whom the government re-

poses a trust, are presumed to have done their duty, till the contrary be proved. Thus,

•where it was the duty of an officer not to issue a grant until a certain warrant had

been lodged with him, the court presumed that he had the warrant, from the fact of

his issuing the grant. (Hickman v. Boffman, Hardin's Rep. 348.) This principle is

equally applicable to a proceeding against the officer, and to a proceeding against the

right of an individual, derived through the act of the officer, (id.) That an officer,

whose duty it is to search for personal property before he sells real, has so searched,

will be presumed until the contrary is established. (Beeler's heirs v. Bullitt's heirs,

3 Marsh. Ken. Rep. 280.) And where an execution against C. was delivered to a

deputy sheriff in December, returnable the third Tuesday of February following, and

in March C. sold a pair of horses, of w^hich he was possessed when the execution

was delivered, and until its return day; the deputy sheriff afterwards took the horses,

and sold them at sheriff's sale, under the execution ; held, in an action of trespass

against the officer by the purchaser of C, that in the absence of any positive proof,

it was fairly to be presumed that a levy had been lawfully made by the officer before

the return day. (Hartwell v. Root, 19 Johns. Rep. 345.) So where land is sold un-

der a fi. fa., and a deed executed by the sheriff, the court, in favor of the purchaser

or those claiming under him, will presume a levy. (Jackson, ex dem. Sternberg et

al., V. Shaffer, 11 Johns. Rep. 513. See Bliss v. Ball, 9 John. Rep. 132.) And so

the law presumes the sheriff to have given due notice of sale, until the contrary be

shown. (Topper v. Taylor et al., 6 Serg. & Rawle, 173.) But when such evidence

is produced as renders it probable that notice was not given, the onus changes to the

person claiming under the sheriff's deed, (id.) An officer of the customs, duly com-

missioned and acting in the duties of his office, is presumed to have taken the regular

oaths. (United States v. Bacheldor, 2 Gall. Rep. 15.) And every judgment of a

court of competent jurisdiction is presumed correct ; and it lies with the party seek-

ing to impeach it, to plead and prove the facts going to invalidate it. (Lee v. Cooke,

1 Wash. 307.) Exemplifications of the judicial proceedings of a foreign country are

presumed correct ; if incorrect, the onus probandi lies upon the party opposing their

introduction as evidence. (Woodbridge v. Austin, 2 Tyl. Rep. 364, 366.) In Mas-

sachusetts, where a field driver, chosen at an annual town meeting, was sued in tres-

pass for taking cattle found going at large without a keeper, and impounding the same,

it was held that such field driver was not bound to produce a record of a vote of the

town, prescribing the time and manner of notifying town meetings, but that the noti-

fication would be presumed legal, until the plaintiff should prove the contrary ; or that

the notice was so unreasonable as to raise a presumption of fraud, on the part of those
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by whom the meeting was called. (Gilmore v. Holt et al., 4 Pick. Rep. 258.) la

New York, where an objection was taken to the competency of a witness ou the ground

of his having been convicted of felony, and it was shown that the record of conviction

was destroyed, parol evidence was held inadmissible, inasmuch as the transcript, re-

quired by 1 R. L. 462, (K. & R.) to be sent to the court of exchequer, was the next

best evidence ; and it must be presumed that the district attorney had done his duty,

and that the transcript had been duly filed by him. (Hilts v. Colvin, 14 John. Rep.

182.) See also ante, note 285, p. 458, 9, where a considerable number of cases are

also stated illustrative of the same principle.

NOTE 344—p. 494.

See ante, note 285.

NOTE 345—p. 494.

The plaintiff, however, in this class of cases, will not always be called upon for full

proof of his negative averment. It will suffice if he introduce such evidence as, in

the absence of all counter testimony, would afford ground for presuming that his alle-

gation is true ; and in this way the onus probandi will be thrown upon the opposite

side. Thus, in an action on an agreement to pay £100, if the plaintiff would not

send herrings for one year to the London market, and in particular to the house of J.

& M. ; the plaintiff proved that he had sent no herrings during the year to the house

of J. & M., and this was held sufficient to entitle him to recover, no proof being given

that he had sent herrings, within the time specified, to the London market. (Calder

V. Rutherford et al., 3 Brod. & Bin. 302 , 7 Moore, 158, S. C.)

NOTE 346—p. 494.

There are many negative propositions which admit of easy and certain proof; for

instance, that a man was not at a given place ; this may be established by showing

that he was at another place, so distant as (o render it impossible to suppose he was

at both ; arid in this and similar cases, the difKculty of showing a negative will have!

little or no weight in determining upon Avhom the onus lies. (See Dranguet et al.

V. Prudhomme, 3 Miller's Lou. Rep. 174.) In Wilmington v. Burlington, 4 Pick,

174, the court say, " it was incumbent on the plaintilis to show, first, that jthe father

had not a settlement within the commonwealth ; for though this is a negative in ap-

pearance, yet it is proved by showing where he resided." In an action of covenant

of warranty of lands, if the plaintiff have voluntarily yielded to a dispossession,

he must show want of title in the warrantor. But in case of eviction by force of a
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judgment, with notice at the suit to the warrantor, the judgment will be plenary

evidence, unless obtained by fraud. (Hamilton v. Cutts, 4 Mass. Rep. 349.) Where
one promised to indemnify another for doing a particular act ; and the latter, on be-

ing sued for the act, gave a cognovit ; on a suit by him against the former, upon

the promise, it was held that the onus was upon the plaintiff, to show that the cog-

novit so given was not for too much. (Stone v. Hooker, 9 Cowen's Rep. 154.) In

this case Hamilton v. Cutts, supra, is stated fully by the court and approved. In

Lee V. Cooke, 1 Wash. Rep. 306, in an action of covenant for breach of warranty

respecting title to a slave, it was held incumbent on the defendant to plead and

prove fraud or collusion in the judgment of eviction, if he would avoid its effect,

even where the plaintiii' did not attempt to prove notice of the suit to the war-

rantors; sed qugere. (See Blasdale v. Babcock, 1 John. Rep. 517; Barney v.

Dewey, 13 id. 224.) In an action on a forthcoming bond in Virginia, it was held

that it was not incumbent on the plaintiff to prove non-performance, but that the

onus lay with the defendant to show a deUvery of the goods. (Nichols v. Fletcher,

1 Wash. Rep. 330.)

NOTE 347—p. 495.

But see ante, note 293, and several cases there cited, showing that in general the

owner, bailee, &c. of property stolen must be produced to prove non-consent to the

taking, and noting the exceptions to that rule.

NOTE 348—p. 495.

Upon t'ae question of jurisdiction, where the proceedings of a court of general

jurisdiction are alleged, the law presumes jurisdiction, and the onus of proving the

contrary lies within the party who undertakes to question it. But with respects to

courts of limited and special jurisdiction, it is Avidely different ; nothing is presumed

in favor of their jurisdiction, and the party seeking to derive advantage from their

proceedings is bound to show jurisdiction affirmatively. (Stanian v. Davaes, 2 Ld.

Raym. 796. Peacock v. Bell, 1 Saund. 73, 74. Winford v. Powell 2 Ld. Raym.

1310. Harvey v. Holland, T. Jones' R. 103; 3 Keble, 677, S. C. Berkley v.

Paine, 1 Ventr. R. 28. Wallis v. Squire, T. Jones' Rep. 230. 1 Sid. 95. Little-

bury V. Wright, 1 Ld. Raym. 63. Ladbroke v. Giles, et al., Willes' Rep. 199.

Sellers V. Lawrence et al., id. 413. Moravia v. Sloper, id. 30. Morse v. James et

al., id. 122. Mills v. Martin, 19 John. Rep. 7, 33, &c. Bowman v. Russ, 6 Cow-

en's R. 234. Adkins v. Brewer, 3 id. 206. M'CIung v. Ross, 5 Wheat. 116. Mor-

gan v. Dyer, 10 John. Rep. 116. Wyman v. Mitchell, l' Cowen's Rep. 316.) The

foregoing authorities clearly show, however, that after jurisdiction has once been

establishment, every intendment is made in favor of the, regularity and validity of
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the proceedings ; and it would follow, therefore, that after proof of jurisdiction has

once been introduced by the party asserting the proceedings or judgment of

an inferior court, the onus of impeacliing them devolves upon the other side. • By
pleading non-assumpsit to an action brought in a citj^ court, wherein the plain-

tiff avers that this cause of action arose within the limits of the city, the de-

fendant traverses such averment, and the burden of proving it devolves upon the

plaintiff. (Maples v. Wightman, 4 Conn. Rep. 376 ; vide Wooster v. Parsons,

Kirby's Rep. 27.)

In Virginia, where a person visibly appearing to be ivhite or ah Indian is claimed

as a slave, the presumption arising from his color is, that he is free ; and the onus

in such case hes upon the claimant, to show that he is a slave. But where the per-

son claimed appears from external characteristics to be a negro, the contrary pre-

sumption prevails, and he must show his right to freedom. (Hudgins v. Wrights, 1

Hen. & Munf 133.) And the court and jury may, in such instance, judge from

inspection, (id.) (Hook v. Paige, 2 Munf Rep. 379.) See also ante, note

235, p. 457, in connection with Fox v. Lambson, 3 Halst. 275, Gibbons v. Morse,

id. 253, and Scott v. Williams, 1 Dev. 336, and ante, note 298.

NOTE 349—p. 495.

See ante, note 301, and the cases tliere cited, as to this presumption when ap-

plied to bonds; and as to its application to judgments, decrees, mortgages, specialties,

simple contracts, &c.

NOTE 350—p. 495.

And proof of a marriage de facto, is enough to cast the onus upon the party as-

serting the invalidity of the marriage, to show that it was not solemnized according

to the law of the country or state where it took place. (Raynham v. Canton, 3

Pick. Rep. 293.)

NOTE 351—p. 495.

In Commonwealth v. Striker, 1 Browne's Rep, appendex, xlvii, it is laid down,

that a child born during marriage may be proved to be a bastard : first, by evidence

of the husband's inability ; secondly, by proof of non-access to the wife ; thirdly, by

proof that the child was born out of due time ; or, fourthly, that it was born dur-

ing the mother's open cohabitation with another man, and was considered illegiti-

mate by the family.
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NOTE 352—p. 496.

In cases where the negative does not admit of direct proof, or the facts lie more ira-

mediateiy within the knowledge of the defendant, he is put to his proof of the affirma-

tive ; and where the general facts constituting a forfeiture within a statute are proved,

and there are exceptions to its operation in particular cases, the better opinion is that

the party who would avail himself of the exception must prove it ; although, from

the forms of pleading, it may be necessary for the other party to negative every ex-

ception in the indictment or information. Such negative allegation is, in such cases,

to be repelled by affirmative proof on the other side. Accordingly, in a proceeding in

rem against certain goods, under the acts of congress of 1809 and 1814, which, together,

prohibit all importations of goods from British ports, except importations in neutral

vessels, it was held incumbent on the defendant to prove that the vessel was neutral,

if he would avail himself of the exception contained in the act of 1814. (United States

V, Hay ward, 2 Galiis, Rep. 485, 498, 499, 500.) Semhle, however, that if the charge

against the defendants consisted in a criminal neglect of duty, it would lie on the plain-

tiffs to negative the exception, not only in their pleading, but by proof on the trial, (id.)

And see ante, note 343. But the court say, in this case, " the change was not against

the defendant personally or of a criminal neglect of duty, but against the goods only, of

a positive act, to wit, an illegal importation." (id. 499, 500.) In an action against a

carrier for loss happening at sea, by the vessel foundering, he must prove sea-worthi-

ness, before he is permitted to excuse himself on the ground of its being the act of God.

If the facts of the case are such that the loss may be fairly attributed to inevitable acci-

dent, and the owner alleges that the vessel was not sea-worthy at her departure, the

onus probandi lies on him, and not upon the carrier. (Bell v. Reed, et al. 4 Binn. Rep.

127.) In an action for a penalty, under 55 Geo. 3, c. 194, against a physician for

practising, " without having obtained such certificate as by the said act is required ;"

it was held that the onus, as to the certificate, lay with the defendant. (The Apothe-

caries Company v. Bentley, Ry. & Mood. N. P. Rep. 159 ; Sheldon v. Clark, 1 John.

Rep. 513, S. P., in a penal action against a physician, for practising loithout licence.)

So on the trial of an indictment for selling spirituous liquors without licence. (Gear-

ing v. The State, 1 M'Cord, 573, 4.)

The rule, however, that the onus is on the party within whose peculiar means of in-

formation the fact lies, is not without its exceptions. Thus in ejectment, where a

good title was shown in the lessor of the plaintiff, and the defendant, to show title out

of the plaintiff", put in a deed form such lessor, to certain third persons, containing

several exceptions or reservations : held that the burthen of proving that the land in

question was not wiihin any of the excepting clauses, lay with the defendant. (Green-

leaf's lessee v. Birth, 6 Peters' Rep. 302.) Marshall, Ch. J., dissented from the doc-

trine established by this case, " because he understood it to impose on the defendant

the necessity of proving a negative ; and because the fact was within the knowledge

of the plaintiff, and not of the defendant." (id. 315. Further, see Clarke's lease et

al. V. Courtney et al. 5 Peters' Rep. 319.) In Hawkins v. Barney's lessee, 5 Peters'

Rep. 457, 469, it was decided that when the plaintiff's title, as exhibited by himself,

contains an exception, and shows he has conveyed a part, and it is uncertain whether

the defendants are in possession of the land not conveyed, the onus to prove the de-

L
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fendant on the un granted part is on the plaintiff. See Guthrie v. Lewis' devisees, 1

Monroe, 142.

NOTE 353—p. 497.

And where the plaintiff predicates his title to lands, upon a deed executed by two

femes covert, with their husbands, the presumption is that they were of age ; and if the

defendant would avail himself of their infancy, he must prove it. (Lessee of Batlin v.

Bigelow, Peters' C. C. Rep. 452.)

m
NOTE 354—p. 497.

Vide Doe, ex dem, James, v. Prince, 1 Mann. & Ryl. 683.

CHAPTER^XI.

OF THE RULE THAT THE SUBSTANCE ONLY OF THE ISSUE NEEDS
BE PROVED.

NOTE 355—p. 498.

The rule stated in the text, is one upon which all the authorities will be found to

unite, whatever diversity of opinion may occasionally be found to prevail in regard to

its application. It by no means requires, however, that all the matters stated in the

pleadings should be proved exactly as they are alleged ; for this would be not only

inconvenient, to an extreme, but in the great majority of cases, to say the least,

utterly impracticable. " Hence it is," says Mr. Starkie, (4 Starkie's Ev. 1526,)

" that an artificial and legal identity must be resorted to, as the proper test of variance :

That is, it is sufficient, if the proofs correspond with the allegations, in respect of

those facts and circumstances which are in point of law, essential to the charge or

claim." (See 9 Petersd. Abr. 152, note.) The cases cited in the succeeding notes

under this head, will afibrd ample illustrations of the above principle, with its excep-

tions. It should be noticed here, however, and remembered by the practitioner, that

wherever a variance between the allegations and proofs is relied upon, either by the

one party or the other, the objection must, in general, be taken at the trial of the

cause, or it will not afterwards be heard. (Hayden v. Nott, 9 Conn. Rep. 367.

Lawrence v. Barker, 5 Wend. Rep. 301. West v. Andrews, 1 Barn. & Cress. 77,

Smith V. Hicks, 1 Wend. 202, cited ante note. 345.)
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NOTE 356—p. 499.

So, a conveyance to the nominee of the defendant will support an allegation that

" the -defendant became the purchaser." (Seaman v. Price, Ry. & Mood. 195.) The

question, say the court, Vv'as, substantially, whether the defendant had received the

benefit of the conveyance, so as to make him liable for what he had agreed to pay the

plaintiff for it. Upon a plea of payment, the defendant may prove a discharge in bank

notes, negotiable notes on individuals, or a debt already due from the payee to the.

payor, delivered and accepted, or discounted as payment. (Whittington et. al. v.

Robertst, 4, Monroe, 173, 4.) "It is true," say the court, " that payment literally

means a discharge of the obligation, according to its letter. But courts have extend-

ed the if.sue more to the spirit, and have not confined it to the letter." Bank notes in

conformity to *ommon usage and understanding, are regarded as cash. (Keith v.

Jones, 9 John. Rep. 120. Miller v. Race, 1 Burr. 452. Grant v. Vaughan, 3 Burr.

1516.) It has been held in Connecticut, that an averment of a defendant that he had

sent cash, or money, to the plaintiff per mail, was not sustained by evidence that he

had sent treasury notes, for " that treasury notes are not cash." (F^jquet v. Hoadley,

3 Conn. Rep. 534.) Where the plaintiff avers performance of a condition precedent,

he cannot sustain his averment by a tender, or an excuse for non-performance.

(Duckham v. Smith, 5 Monroe, 372.) In an action by a minister of the gospel, for his

salary, upon a count for services performed, it appeared that he had been prevented

by the defendants from making use of the meeting house, but that he preached in

private houses to such as chose to attend; and it was held that there was no

variance. (Thompson v. Catholic Con. Society in Rheob., 5 Pick. 469.) Proof

that the defendant had a horse of the plaintiff for sale, does not support an allegation

that he purchased it, and is debtor for the price. (Johnson v. Crocker, 11 Mart.

Lou. Rep. 617.) An allegation in a real action, that the plaintiff was owner, is sup-

ported prima facie, by evidence that he was in possession ; for the law presumes

possession to follow the title. (Layton v. Menard's Syndics, 2 Mart. Lou. Rep. 505,

N. S.) Where the owner of a mill brought an action to recover damages, for a

diminution of the profits, occasioned by an obstruction erected by the defendant ; it

beinc^ alleged in the declaration that the plaintiff was possessed of the mill, and it

appearing in evidence that the mill was occupied by a tenant at will at a reduced rent,

on account of the obstruction, it was held, that the declaration was supported by the

evidence, as the injury was consequential upon an act done while the plaintiff was in

possession, and also as the possession of a tenant at will is the possession of the land-

lord. (Summer v. Tileston et al., 7 Pick 198.) And where, in covenant, the decla-

ration charged that during a specified period of time, the defendant deprived the

plaintiff of the water necessary for his mill, by diverting it therefrom, and suffering it

to be diverted by others ; held, the plaintiff was not limited, in proving acts committed

by the defendant, or other persons, to the period stated in the declaration ; but

might prove previous acts, in consequence of which the injury was sustained during

the alleged time. (Hollingsworth v. Dunbar, 5 Munf. 199.) If a declaration aver

that in pursuance of an agreement an action was discontinued ; evidence that since

the agreement no steps had been taken in the cause, is not sufficient to support

the allegation. (Fanshaw v. Heard, 3 Carr & Payne, 190.)



Ch. 11.] • Needs be Prooed. 657

Where the gist of the action is negligence, the party will be confined to the species of

negligence alleged
;
(Breedlove et al. v. Turner, 9 Mart. Lou. Rep. 353 ;) as where,

in an action against an attorney, it was charged that he negligently brought a cause

of a particular kind, in the parish court; held, that he could not be made liable for

neglect, in not introducing proof to show that the cause of action arose within the

parish. (Breedlove et al. v. Turner, supra, 353, 380.) And where issue is taken on

the neglect of the post master, it is not admissible to show neglect in the assistant

post master. (Dunlap v. Munroe, 7 Cranch, 242.) So, if the declaration alleges

misfeasance, as the gist of the action, the plaintiff cannot go for non-feasance. (Doane

V. Badger, 12 Mass. Rep. 65, 69.) In an action by a passenger in a coach, against

the owner, for an injury done him in overturning ; if the declaration state that the ser-

vants of the defendant negligently " drove, conducted, and managed the coach,'' the

plaintiff cannot recover, if the negligence was in sending out an insufficient coach.

(Mayor v. Humphries, 1 Carr. & Payne, 25.) But where the charge was, that the

defendants " so carelessly and negligently provided, fitted out, managed and conduc-

ted their stage coach," that while they were driving, it broke down, and injured the

plaintiff; and the injury turned out to have been occasioned by the insufficiency of

the coach itself, the nut intended to secure one of the wheels being shown unfit for

that purpose, in consequence of which the wheel came off, &c ; held, that there was

no variance. (Ware v. Gay, 11 Pick. 106.) In case, for an injury to the reversion,

the plaintiff alleged the premises to be in the occupation of S. P. as tenant to him ;

and it was held, that the allegation was sufficiently established by showing that S. P.

had been let into possession by, and paid rent to, a cestui que trust, to whom plaintiff

was trustee. (Vallance v. Savage, 7 Bing. 500.) Under a count against a sheriff

for a voluntary escape, the plaintiff is entitled to recover, if he prove a negligent one.

(Bonafous v. Walker, 2 T. R. 126.) But in trespass, if the defendant plead a licence

to enter, and issue is taken thereon, evidence of a lease will not support the plea.

(Johnson v. Carter, 16 Mass. Rep. 442.) See ante, note 307.)

NOTE 357—p. 499.

So in debt on an embargo bond; the declaration demanded 20,000 dollars, and re.,

cited the statute which authorizes the United States to demand a sum not exceeding

20,000 dollars, and not less than 1000 ; upon nil debet pleaded, the jury found a ver-

dict for 4000 dollars. On a motion made to arrest the judgment, held that the de-

mand of one sum in the declaration did not prevent a recovery for a smaller sum, and

judgment was accordingly entered upon the verdict. (United States v. Colt, 1 Peters'

C. C. Rep. 145.) Washington, J. in this case, after a very elaborate review of the

authorities bearing upon the question, adopts the same distinction which was taken in

Ingledon v. Cripps, 2 Ld. Raym. 816, considering it perfectly rational, and sustained

by all the decisions, viz. that where debt is brought on a covenant to pay a sum cer-

tain, any variance from the sum in the deed will b& fatal ; but where the deed relates

to matter of fact extrinsic, there, though the plaintiffdemand more than is due, he may

enter a remittitur for the balance. Wherever sums set out in the declaration are in

Vol. I. S3
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any measure descriptive of what is essential to the charge or claim, a variance between

the allegation and proof with respect to it, will generally be fatal. Several cases

illustrative of this principle will be found post, note 376, relating to variance in the

proof of written instruments ; and see post, note 384.

NOTE 358—p. 500.

It is sufficient, if the plaintiff proves the suSsZance of the words laid in his declara-

tion. (Kennedy V. Lowry, 1 Binn. 393. Miller v. Miller, 8 John. Rep. 74. Grubbs

V. Heyser, 2 M'Cord, 305. Nye v. Otis, 8 Mass. Rep. 122 )

But the sense and manner of speaking as laid in the declaration must correspond

strictly with the'proof: Therefore words charged to have been spoken in the third

person will not be supported by proof of words spoken in the second person. (Miller

V. Miller, 8 John. Rep. 74 ; M'Connell v. M'Coy, 7 Serg. & Rawle, 223, overruling

Tracy v. Haskms, 1 Binney's Rep. 395, note ; Wolf v. Rodifer, 1 liar. & John. 409.)

On this subject generally, see post, vol. 2, p. 235, et seq. of the text and the notes.

NOTE 359—p. 500.

But the party will not be allowed to depart altogether from the issue, as if it had

been proved that he had a right of common by lease from another. (Pope v. Skinner,

cited in the text.) An averment of a demise for th)-ee years, in an action of replevin,

is not supported by proof of a lease for one year certain, and tivo y ears further posses-

sion on the same terms, by consent of the landlord. (Alexander v. Harris, 4 Cranch,

299.) So where the defendant, in his avowry, averred that the plaintiff, as his tenant,

held and enjoyed certain premises for the space of seven years and six months, under

a certain demise and at a certain rent, and by the evidence it appeared that the premi-

ses were held by the plaintiff only six years and six months, the variance was held

fatal. (Tice v. Norton, 4 Wend. Rep. 663.)

The foregoing cases were decided upon common law principles, which require the

avowant to allege what estate he was seised of, and also the grant or demise to the

tenant, with great precision and accuracy. The difficulties attending this practice,

and the inconvenient length to which it has been carried, will appear by a note of

Sergeant Williams to Pooly v. Longuevill, 3 Saund. 284, c. note (3) ; vide also Wright

V. Williams, 5 Cowen's R. 338, and the authorities there reviewed by Sutherland, J.

Forty V. Imber, cited in the text, was decided under the more liberal provisions of 11

Geo. 2, ch. 19, § 22, and expressly upon the ground, that by that statute the rigor

of the common law in this respect had been relaxed, and that since its passage, the de-

fendant in replevin might recover rent for a less period than he avowed for. A simi-

lar statute has been enacted in New York, which provides, that " Whenever a distress

shall be made upon any lands or tenements, for any rents or services issuing out of

such lands or tenements, and a replevin shall be brought for the property distrained,

the defendant may avow or make cognizance generally, that the plaintiff in replevin,
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or other tenant of the lands or tenements whereon such distress was made, enjoyed

the same under a grant or demise, or by any other title at a certain rent, or by cer-

tain services during the time wherein the rent distrained for was incurred, which rent

was then and still remains due ; or that the place where the distress was taken, was
parcel of certain tenements for which the rent or service distrained for was, at the

same time of such distress, and still remains due ; without further setting forth the

grant, tenure, demise, or title of the landlord or lessor ; and without naming any

person certain as the tenant of such lands or tenements." (2 R. S. 529, § 41.) And
by § 42, it is further provided, that " In an action of replevin for beasts distrained

for doing damage, it shall be a good justification for the defendant to plead, avow,

or make cognizance, that he, or the person by whose command he acted, was law-

fully possessed of the lands and tenements upon which the distress was made ; and

that the beasts or chattels distrained, were, at the time of such distress, doing damage

therein ; without setting forth a title to such lands and tenements."

How far these provisions will relieve the avowant from proving precisely what he

alleges, should he, instead of avowing generally according to the statute, set out his

title, &c. as at common law, remains to be settled by judicial construction. Under

the English statute above referred to, it has been held, that although the defendant

in replevin may avow generally, yet the contract for letting must be truly stated

and proved. Thus, where the defendant avowed as bailiff of one Tate, for rent

due from the plaintiff, as tenant of certain premises, to the avowant by virtue of a

demise, &c. ; and on the trial it turned out that the premises had been devised by

one Bradney to three trustees to sell ; that after the death of Bradney, the three

trustees became parties to deeds of lease and release, by which the property was

conveyed to Tate ; but these deeds were executed by only two of the three trus-

tees : under these circumstances it was held, that as the defendant had alleged a ti-

tle to the whole rent, and only proved a right to two thirds of it, the variance was

fatal. (Pliilpott V. Dobbinsoa, 6 Bing. 104.) But where the defendant avowed for

rent in arrear, for a dwellmg house with the appurtenances ; and it appeared that

the plamtifT merely occupied the upper part of the house, and that the shop and

yard were in the occupation of other tenants; it was held no variance. (Page v.

Chuck, 10 Moore. 264.) And so, where the defendant avovs^ed for rent,, stating

that the plaintiff held the closes, &c. at and under a certain yearly rent ; and on the

trial it turned out that the tenant held the closes mentioned in the declaration, and

two others also, at the rent mentioned in the avowry ; this evidence, it was decided,

supported the avowry, inasmuch as each part of the land was liable for the entire

rent ; and the defendant miglit well say, that the closes in which the distress was

taken, were held under the whole rent, payable for all the closes. (Hargrave y.

Shewin et al.. 6 Barn. & Cress, 34.)

NOTE 360—p. 501.

But where an indictment for obtaining money by false pretences, alleged that the

false pretence consisted in the defendant's having said that he had paid a sum of

money into the bank, and the proof was, of his having said that a sum had beeij
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paid into the bank, without saying by whom, the variance was held fatal. (Rex v;

Plestow, 1 Camp. 494.) The case goes upon the ground, that there was a differ-

ence in substance between the two assertions. It is not essential, however, to prove

that the prisoner used the identical words which are alleged ; acts and conduct,

which virtually amount to the false pretence charged, will be enough, (4 Starkie'-s

Ev. 563, 4.)

The rule that all the pretences charged in the indictment need not be proved, un-

less indeed all are necessary to constitute the offence charged, has been recently

recognized in New-York; (The People v. Haynes, 11 Wend. 557 ;) and in this case

it is laid down, that where the false pretences proved are, per se, sufficient to con-

stitute the offence, the accused will be convicted ; and those not proved may be re-

garded as surplusage. (See also Rex v. Perrott, 2 Maule & Selw. 379, S. P.)

Nor is it necessary that the pretences charged should be the sole inducement to the

credit or delivery of the property ; it is enough if they had so material an effect in

procuring the credit or inducing the delivery, that without their influence the party

defrauded would not have given the credit, or parted with the property. (The Peo-

ple v. Haynes, supra.) Where several act in concert, the pretence conveyed by the

Avords of one, in the presence of the rest, will support an allegation of a false pre-

tence by ah. (Young V. The King, 3 T. R. 98.) So if the others be not present,

provided what is said by the one be in pursuance of a previous confederacy among
all. (Livermore v. Herschell, 3 Pick. 33.)

NOTE 361—p. 502.

So where A. was named in the indictment as principal for maiming, and D. as

aiding and abetting, the court charged that if both were present and one only com-

mitted the offence, and the other was aiding and abetting, " both are equally guilty,

both may be said to have done the act, and both are answerable for it as prin-

cipals ;" and further, that even if the jury found " that D. was principal, and

A. accessary, the indictment would be sustained." (The State v. Mairs, 1

Coxe's Rep. 453, 457.) This must, of course, mean where the punishment is

the same.

NOTE 362—p. 502.

In New-York, (2 R. S. 698, § 6.) persons who are principals in the second

degree in the commission of felony, or who are accessary to a murder or felony

before the fact, are amenable to the same punishment as principals in the se-

cond degree. Accessaries after the fact, however, are liable to a milder punish-

ment, (id. 699, § 7.)
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NOTE 363—p. 503.

In order to make killing a bailiff, by resisting the execution of mesne process in a
civil action, amount to murder, it seems necessary to prove the writ as well as the
sheriff's warrant to the bailiff. (Rex v. Mead, 2 Stark. Rep. 205, and see note (a)

207 ; alse Rex v. Meade, 1 Holt's N. P. Rep. 593, S. P.)

NOTE 364—p. 503.

As the result of the cases cited in the text, and others, relating to the same sub-

ject, Mr. Chitty, in a very lucid dissertation on the rules of proceeding in criminal

cases, gives the following: " The jury may acquit the defendant of a part, and find

him guilty of the residue. Thus, they may convict him upon one count of the in-

dictment, and acquit him of the charge contained in another ; or upon one part of a

.count capable of division, and not guilty of the other part ; as on a count for compo-

sing and publishing a libel, the defendant may be found guilty of publishing only.

And, in general, where, from the evidence, it appears that the defendant has not

been guilty to the extent of the charge specified, he may be found guilty, as far as

the evidence warrants, and be acquitted as to the residue ; as, where he is charged

with engrossing 1000 quarters of wheat, and the evidence amounts to but 700

;

(Hawk. b. 2, c. 26, § 75;) but if a contract be described, it must be proved as laid,

and the jury cannot find a variant contract. (2 Hawk. b. 2, c. 26, § 75. Lane, 19,

59, 60.) And where the accusation includes an offence of inferior degree, the jury

may discharge the defendant of a higher crime, and convict him of the less atro-

cious. Thus, upon an indictment for burglariously stealing, the prisoner may be

convicted of the theft, and acquitted of the nocturnal entry; (1 Leach, 36, 88; 2

East, P. C. 516 ; 1 Hale, 559, 560 ; Hawk. b. 2, c. 47, § 6 ; 1 Hale, 560; Com. 478;

2 Hale, 302 ;) upon an indictment of murder, he may be convicted of manslaughter

;

(Co. Litt. 282, a; 2 Rol. Rep. 460 ; Cro. Ehz. 296; 3 Dyer, 261, a; 2 Hale, 302,

292, 3 ; Hawk. b. 2, c. 47, § 4 ;) on an indictment on the statute of stabbing, (1 Jac.

1, c. 8,) he may be acquitted of the statutable offence, and found guilty of felonious

homicide; (Style, 86; 2 Hale, 302 ; Hawk. b. 2, c. 47, § 6.) On an indictment for

steahng privately from the person, he may be found guilty of the larceny only; (1

Leach, 240 ; 2 Hale, 302 ; Hawk. b. 2, c. 47, § 6.) On an indictment for grand, the

offence may be reduced to petit larceny; (2 Hale, 302; 2 Str. 1134; Hawk. b. 2,

c. 47, § 6.) Robbery may be softened into felonious theft
; (2 Hale, 302 ; Hawk,

b. 2, c. 47, § 6 ;) and petit treason lessened to murder, or any description of less

atrocious homicide; (1 Leach, 457; 2 Hale, 302, 292; 1 East, P. C. 339, 356;

Fost. 104; Hawk. b. 2, c. 47, § 6.) And on an indictment founded on a statute.

the defendant may be found guilty at common law. (Hawk. b. 2, c. 46, § 178.)

The only exception to this rule seems to be, where the prisoner, by being origi-

nally indicted for a different offence, would be deprived of any advantage which he

Avould otherwise be entitled to claim ; in which case the prosecutor is not per-
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mitted to oppress the defendant, by altering the mode of proceedings. A defen-

dant, therefore, cannot be found guilty of a misdemeanor on an indictment for

felony, because he would by that means lose the benefit of having a copy of the

indictment, a special jury, and of making his full defence by counsel. (Str. 1137,

Kel. 29, 30. 12 Mod. 520, n. b. ; Cro. Car 332. Hawk. b. 2,"c. 47, § 6.) And
though it was formerly thought that if, after conviction of felony, the fact appeared

to be a mere trespass, judgment might be given for the latter, (Hawk. b. 2, c. 47, §

12 ; Cro. J., 497, 8 ; 2 Str. 1137,) the contrary is now established, and the prisoner

is entitled to have the judgment altogether corrected. (1 Leach, 12. 2 Str 1137.)

Upon the same principle, no one can be convicted of petit treason on an indictment

of common murder, because he would thereby lose the benefit of the larger number

of peremptory challenges
;
(Fost. 304, 328 ;) but, in an indictment for the former,

he may be properly convicted of the latter, because he thereby enjoys a higher

benefit, instead of losing any privilege to which he may be entitled. (1 Leach,

437. 2 Hale, 302. 1 East, P. C. 339, 356. Fost. 104. Hawk. b. 2, c. 47, § 6.)

Where the offence appears from the evidence to be of a higher degree than

is alleged in the indictment, it is in the discretion of the court to discharge the

jury, and direct another indictment to be preferred. (Fost. 327, 328, 104.) Thus,

where a prisoner is accused of murder, and the crime amounts to petit treason, the

court will not direct an acquittal, but discharge the jury of that indictment, and direct

a fresh bill to be preferred, lest he should avail himself of the previous acquittal."

(Id. 1 Chitty's Crim. Law, 637, 8, 9.) Upon an indictment for burglary and lar-

ceny against two, one may be found guilty of the burglary and larceny, and the

other of the larceny only. (Rex v. Butterworth, Russ. & Ryan, 344.) On an

indictment against two, charging them with with a joint larceny ; one was found

guilty of a capital offence, and the other of a simple larceny ; thus presenting the

question, whether sentence of death could be passed upon the one capitally con-

victed, or whether the verdict of the jury was not virtually an acquittal of both.

The case coming to be considered by the judges, they were of opinion that judgment

could not be given against both ; but that on pardon being granted, or a nolle

prosequi entered, as to the one convicted of a simple larceny, judgment might be

given against the other. (Rex v. Hempstead, Russ. & Ryan, 334.)

The American cases will be found substantially accordant with the doctrine stated

above. On an indictment for a forcible entry and detainer, the jury may acquit, as

to the entry, and convict of the detainer. (The People v. Anthony, 4 John. Rep.

198. Commonwealth v. Rogers, 1 Serg. & Rawle, 124.) So, on an indictment

for grand larcenj^, the jury may convict of petit larceny. (The State v. Wood, 1

Rep. Const. Court, 29. ) And proof of a rape will sustain an indictment for a mere

attempt to commit one. (State of Connecticut v. Shepherd, 7 Conn. Rep. 54.

Commonwealth v. Cooper, 15 Mass. Rep. 187.) So, under an information for an

assault, with intent to commit manslaughter, it has been held, the defendant might

be convicted of tlie offence charged, though the proof was of an assault, wath intent

to murder. (State of Connecticut v. Parmelee, 9 Conn. Rep. 259.)

By the Revised Statutes of New York, several crimes are distributed into de-

grees ; as 1st, 2nd, and 3rd degrees of manslaughter, burglary, forgery, &c., and

different punishments are affixed to these degrees respectively, wherefore it becomes

necessary to state the degree in the indictment. The same statutes, (2 vol. 702, §
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26,) provide, that on trial of an indictment for actually committino* a crime there-

shall not be a conviction of an assault with intent, or an attempt to commit the

crime ; though (by Id. § 27,) where the offence consists of different statute deo-rees

the jury may acquit, as to the degree charged, and convict of any inferior deo-ree of

the same offence, or of an attempt to commit the offence. Under a previous pro-

vision, (Id. 665, § 36,) duoteau was indicted for an assault and battery, with a

deadly weapon, upon Meigs, with intent to murder. In proot^, it turned out to be a
mere assault, but no battery ; which is made an independent crime by a subsequent

section. (Id. p. 66, § 39.) An objection was therefore taken, that the case not

coming within the Revised Statvites respecting convictions of inferior degrees the

defendant must be acquitted. Held otherwise, and that the above common law
doctnne applied. (People v. Gluoteau, Franklin O. & T., Feb. 1834, Cowen C,

Judge, presiding.)

It is proper to observe here, that the rules of evidence in criminal cases are, in

most respects, the same as in civil cases ; the chief distinction which prevails will be

found to originate in that caution which is always observed when life or liberty is in

question, and in those benign presumptions with which the law meets every accusa-

tion involving moral turpitude. (See United States v. Porter, 3 Day's Rep. 283, per

Livingston, J. ; see also 2 ITale"s P. C. 193 ; 4 Burr. 2082.) The prosecutor must

prove all the facts alleged in the indictment, entering into the substance of the charge
;

and all the distinctions between material and immaterial averments are equally well

settled in criminal as in civil cases. See post, note 369. As to allegations respect-

ing time, in an indictment, see post, note, 377; and place, see post, note 3S1.

In The State v. Mairs, 1 Coxe's Rep. 453, the prisoner was indicted for maiming,

by feloniously cutting of the nose of a man with a knife ; upon the trial some obser-

vations having been made as to the manner in which the act was done, Kinsey, C. J.,

in charging the jury, remarked :
" That the substance of the crime charged is the

wilful and deliberately cutting off the nose, and whether this is effected by one instru-

ment or another is perfectly immaterial. I think I may go further, and say, if the

party deliberately and with the intention of biting off the nose of another, watches

his opportunity and effects his purpose, the nose may be said to be cut off, and the

jury would be bound to find so. It is not necessary to prove to have been done with

a knife, as laid in the indictment."

A variance as to an allegation of number, magnitude or value, is in general unim-

portant ; provided that what is proved in respect to these particulars is sufficient to

constitute the offence charged ; (Rex v. Jenks, 2 East's P. C. 514 ; 1 Hale, 513; 1

Holt, 595 ; 2 Campb. 264 ;) and so of sums of money. (Rex v. Gilham, 6 T. R,

265.) In treason, a variance between the proof and indictment, as to the number of

insurgents, is not material. (United States v. Vigol, 2 Dall. 347.) Where an indict-

ment for a nuisance to a highway alleged it to be a way for all the liege subjects, &c,

to go with their horses, coaches, carts and carriages; and the evidence was, that

carts of a particular description and loaded in a particular manner could not pass
;

held, not a misdescription, it not being laid as a highway for all carts, carriages, &c.

(Rex v. Lyon, Ryan & Mood. 150.) But if an indictment allege that a bridge was a

public carriage-bridge, and also for the king's subjects to pass, &c. on foot ; and it

appear that it had been used by passengers on hor&eback and on foot, and not with

carriages, the defendant cannot be convicted of any part of the charge. (Per Bay-
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ley, J. in Rex v. Inhabitants of Lancashire, Lancaster Summer Assizes, 1820, 4

Starkie's Ev. 316.) And whenever the allegation is an essential ingredient of the

offence charged, or where it goes merely to describe or qualify that which is material,

the proof must correspond with it. Hence, writings produced in evidence must not

vary from the statements they are intended to sustain, and very slight discrepancies

have been occasionally held fatal in such cases. The strictness, however, with

which this principle applies, depends much upon whether the indictment purports

to set out the writing according to its legal effect, or in the very woi-ds. In the

former case, it will suffice if there be no variance in substance, while in the latter

the prosecutor is held to an accurate recital. But even in the latter instance, a

mere literal variance in the spelling of a word, where the word is not changed to

another of different meaning, will not be fatal. (See 10 Petersd. Abr. 508, 9, note,

and cases there cited, and post, note 376.) Where the indictment was for forging a

note, and the note produced had an endorsement upon it which was likewise forged,

the court held the endorsement no part of the instrument, and therefore not necessary

to be set out. (Commonwealth v. Ward, 2 Mass. Rep. 397.) So where the indict-

ment was for forging a bank bill, and purported to set forth the bill in " words and

figures," in which case a strict recital vi'as admitted to be necessary ; held, that the

number of the bill, and the figures in the margin marking its amount, were not

parts of the bill, and the omission to set them out constituted no variance. (Com-

monwealth v. Bailey, 1 Mass. Rep. 62; Commonwealth v. Stevens, 1 Mass. Rep.

203, S. P.) And it is not necessary in such cases to set out the ornamental parts of

the bill, as the devices, mottoes, &c. (Commonwealth v. Searle, 2 Binn. 332 ; Com-

monwealth V. Bailey, Commonwealth v. Stevens, supra.) The above cases go upon

the ground, that it is only necessary to set out so much of the bill as contains the evi-

dence of the contract. If other parts of the bill however are set out, the allegations

and proofs must agree. The name of the bank, in such cases, must be truly set

out ; and a variance in this respect will be fatal. (Knight v. Mitchell, 2 Const. Rep.

668.)

The intention of a party at the time of committing the offence alleged is often an

essential ingredient in it ; and when so, it must be proved. (10 Petersdorf 's Abr.

509, note.) An indictment however for perjury, with an intent to defraud A., will

be sustained by proof of an intent to defraud A. & B. (Veazie's case, 7 Greenl.

131.) So if the allegation is, of an assault upon a female child, with intent to abuse

and carnally know her, the defendant may be convicted of the assault with intent to

abuse her, though the jury negative the rest of the intention. (Rex v. Dawson, Cor.

Holroyd, J., York Summer Ass. 1821, 4 Stark. Ev. 1586.) And if a libel be alleged

to have been published with intent to bring the administration of justice into con-

tempt, and also to defame particular persons, the defendant may be convicted if

either intent is proved. (Rex v. Evans, Cor. Bayley, .T., Lane. Spr. Ass. 1821, 4

Stark. Ev. 1586.) Where words are of the gist of the offence, they must be proved

as laid ; and if there be any particular variance between the words proved and those laid,

even if laid as spoken in the third person, and proved to have been spoken in the

second, or laid as spoken affirmatively, and proved to have been spoken by way of

interrogation, or the like, the defendant will be acquitted. (Rex v. Berry, 4 T. R.

217. 10 Petersd. Abr. fOg, note.) Where, however, an indictment for perjury

stated all the evidence charged as perjury, but other statements not altering the sense
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intervened between the matters set out ; it was held to be no variance thoufrh in the

indictment the evidence appeared to have been given continuously. (Rex v. Solo-

mon, Ryan & Mood. 252.) In an indictment for perjury in an answer to a bill in

chancery, the bill was described as exhibited against three persons only, A. B. and
C. ; and, upon being produced, was found to be against four, A., B., C. and D. • held

that " if the indictment had professed to set forth the title of the bill such a vari-

ance would have been fatal, but that the bill was substantially described and that

is sufficient." (Rex v. Powell, Ryan & Mood. lOi.) As to allegations in respect

to matters of inducement, see post, note 366, p. 666 ; and of surplusage, see post

note 369.

NOTE 365—p. 504.

Where the priority of facts in point of time is wholly immaterial, though the facts

themselves are not so, a variance from the priority as alleged will not be fatal. Thus,

if a declaration on a policy of insurance allege that afler the making of the policy the

ship sailed, when in fact she sailed before. (Peppin v. Solomons, 5 Term R. 496,

cited in the text, post.) Otherwise where the priority is rendered material by

being descriptive of the injury sustained : thus, in an action on a policy of insurance

at and from Mogadore to London, the declaration averred, that after the loading of the

goods on board, the ship with goods departed ; and afterwards, while the ship was in

the course of her voyage, they were destroyed by perils of the sea ; and the proof was,

that before the ship had half her cargo on board, she was driven from her moorings

and lost : Per Gibbs, C. J. " 1 agree with the principle that where immaterial averments

are connected with material averments, though the immaterial averments are not proved,

yet if the material ones are proved, the plaintiff is entitled to recover. I subscribe

likewise to the authority of the case of Peppin v. Solomons ; for whether the ship

sailed before or after the making of the policy was perfectly immaterial. The mate-

rial question was, whether she sailed on the voyage. I subscribe likewise to the pro-

priety of that decision in Rhind v. Wilkinson, (2 Taunt. 237,) that an averment of in-

terest, at the lime of affectitig the policy, and also at the time of the loss, was satisfied

by proof of interest at the time of the loss ; because the staling that would be suffi-

cient, and the allegation of more does not throw on the plaintiff the necessity of pro-

ving that allegation. But this is a very different case. This is a policy at and from

Mogadore, and embraces as well losses happening at Mogadore, as losses occurring

while the ship might be on her voyage home ; but the two cases demand very differ-

ent consideration. While the ship is on her voyage home ; she must be fully rigged,

victualed, manned and equipped ; while she is at Mogadore, she need have no other

men on board than such as are necessary to prevent fire or the like accidents : no

sails, provisions or equipments are necessary. The averment, therefore, of a loss on

the voyage would lead the underwriter to inquire whether her state, at the time of

the loss, was adapted for such a voyage. Therefore, though both losses are within

the policy, each requires a very different state of facts, and different declaration ; and

therefore, though we are very sorry to give way to such an objection, 1 think the ver-

VoL. 1. 84
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diet must be set aside, and there must be a nonsuit." Dallas, J. and Park, J. concurred.

(Abitbol V. Bristow, 6 Taunt. 464 ; 2 Marsh. 157, S. C. See text, vol. 2, p. 35, et

seq.)

NOTE 366—p. 505.

The rule has been laid down in some of the cases with respect to allegations of in-

ducement, that they do not call for the same accuracy and degree of proof as those

which are the gist of the action. Thus, in Repsher v. Shane, 3 Yeates, 575, the

plaintiff, in an action for indemnity, set forth a recovery against him, varying materially

in amount from the recovery proved ; and held that inasmuch as the recovery was not

alleged as the direct foundation of the plaintiff's suit, but only by way of inducement,

the variance was immaterial. See this case and others of a similar nature, post, note

376. Where the plaintiff, in an action for a libel, alleged that he was state printer

and president of the Mechanics' Bank, it was held that parol proof of these facts was

sufficient, without producing the higher evidence existing. " Those facts," say the

court, " were only inducement, and introduced as collateral matter, and not as matter

in issue; and the practice is not to require such strict' proof as if they were facts in

issue. It is every day's practice to give parol proof in such cases, of matters of fact

susceptible even of proof of the most solemn kind." (Southwick v. Stevens, 10

Johns. R. 442.) We apprehend, however, notwithstanding what is said in the fore-

going and other cases, that when the point comes to be critically examined, there will

be found little or no difference between allegations of inducement, and any other.

This distinction, which has its foundation in what was said by Buller, J. in Gwinnet

v Phillips, cited in the text, is more nominal than substantial, and serves rather to

perplex than enlighten. The principle, judicially determined by this case, was simply

that the exact amount of rent, alleged to be in arrear, need not be proved ; not that the gen-

eral fact oCrejit being due was unimportant, for that was obviously of the very gist of the

action, so much so, indeed, that the plaintiff must have failed without establishing it

;

but because the exact amount was immaterial. And the case would have been deci-

ded in the same way, had the very allegation had been inade in an action directly

against the tenant, to recover the rent in arrear ; there the plaintiff would have been

bound by the sum alleged, nor is it necessary, in any case, to prove the exact amount

alleged, unless, from the very nature of the claim or charge, it is material. " So, on

the other hand, it is certain that whenever an allegation is material and essential whe-

ther it fall within the scope of the term inducement or not ; or, whatever its connection

may be, in the order of time or otherwise, with the other essential averments, it must

be proved, according to the precise and particular, though superfluous description

with which it is encumbered." (4 Starkie's Ev, 1551, 2, n. (x).) Thus, if the terms

of a contract be stated, though unnecessarily, by way of inducement, they must be

^proved as laid. (Bristow v. Wright, 2 Doug. 665.) And where a contract was al-

leged in the declaration as having been made in reference to a mortgage executed to

A., and on the trial the mortgage turned out to have been executed to A. and B., the

variance was held fatal. It was urged in this case that the mortgage was mere in-
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ducement, but the court thought it made no difference, so long as it was material.

(Hess V. Fox, 10 Wend. Rep. 436, stated ante.) And so in all cases of tort where
the contract is alleged, though but by way of inducement. (Weall v. Kino-, 32 East,

453. Green v. Greenbank, 2 Marsh. Rep. 485. Lopes v. De Tassel, 1 Brod. & Binf.

.538. Snell et al. v. Moses et al., 1 John. Rep. 96. Perry v. Aaron, 1 John. Rep. 129.

Walcott V. Canfield, 3 Conn. Rep. 194. See post, notes 370 and 372.) Where an

information was filed for a seditious libel, which alleged in an introductory aver-

ment, that outrages had been committed in, and in the neighborhood of Notting-

ham ; it was held sufficient for the prosecutor, to show that outrages had been

committed in the neighborhood of Nottingham. (Rex v. Sutton, 4 Maule & Selw.

532.) But this was upon the ground that the averment was divisible, and that it was
not. necessary to prove outrages in both places. See ante, note 364, and the cases

there cited ; also post, note 369. The case of Stoddart v. Palmer, 3 Barn. & Cress.

2, cited in the text, turned upon the distinction between impertinent averments, which

may be regarded as surplusage, and those whiph, though immaterial and unnecessary,

are yet descriptive, and hence are to be proved as laid. Indeed it is expressly ad-

mitted by Abbot, C. J., who delivered the opinion, that if the allegation there, re-

specting the judgment, was to be understood as one of description, it would be " ne-

cessary to prove a judgment corresponding in time and all other circumstances with

that stated in the declaration."

It is believed, therefore, that the precision with which allegations are to be proved,

must in all cases be determined by reference to their materiality under the particular

state of the pleadings; and that any rule made to depend upon the circumstance of

their being inducement merely, as contradistinguished from what is essential to the ac-

tion, will be found liable to too many exceptions for the purposes of practical utility.

We venture to suggest also, with deference, that what is said by the court in South-

wick V. Stevens, supra, with respect to secondary evidence of matters of inducement,

can hardly be considered as law ; for if such allegations become material, or the party

will prove them to enhance his damages, we are acquainted with no case sanctioning a

departure from the ordinary rule requiring the best evidence. The decision itself is

sustainable upon the obvious ground, that the official character of an individual may
be proved by acts and reputation.

NOTE 367—p. 506.

Mr. Gould, in his excellent work on pleading, recently published, has pointed out

the distinction alluded to in the text, in a very clear manner. The following are his

remarks upon it :
" There is an important distinction to be observed between imma-

terial and impertinent averments : viz. that the former must , in many cases, be precisely

proved ; whereas the latter require no proof in any case. For the purpose of explain-

ing this distinction, it must be premised that an impertinent averment is a statement

of matter altogether foreign to the merits of the cause, and which might, therefore,

he entirely struck om^ without injury to the pleading. An iminaterial averment (as

contradistinguished from an impertinent one) has been variously described ; but not

always with sufficient precision. In the case of Bristow v. Wright, (Doug. 665,) Lord
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Mansfield, in commenting upon the distinction between these two species of aver-

ments, observes, ' The distinction is between that which may be rejected as surplus-

age, and which might have been struck out on motion, and what cannot. Where
the declaration contains impertment matter, foreign, to the cause, and which the mas-
ter, on a reference to him, would strike out, that will be rejected by the court, and need

not be proved. But if the very ground of action is mis-stated ; as where you under-

take to recite that part of a deed, on which an action is founded, and it is mis-recited
;

that will be fatal.'

"This language, though sufficiently descriptive of an impertinent averment, affords

rather a particular example than a general definition or description of an immaterial

one. The following is therefore submitted as a substantially correct description of the

latter :—An immaterial averment is one, alleging, with needless particularity or un-

necessary circumstances, what is material and necessary, and which might properly

have been stated more generally, and without such circumstances or particulars ; or in

other words it is a statement oi unnecessary particulars in connection with, and as de-

scriptive of what is material.''^ (Gould's Pi. 160, 161,2.) The author then proceeds

to illustrate his observations by an accurate and concise review of Bristow v. Wright,

after which he further says : "The same rule, in regard to immaterial averments, was
recognized in the case of Savage, q. t. v. Smith, (2 Bl. Rep. 1101, 11C4.) That was
an action of debt against a bailiff, for extorting illegal fees, on a writ of fieri facias.

The declaration described the fi. fa. as having been issued, on a judo-ment recovered

in B. R. at a specified term, for £51, 12, 0, debt, and £6, 10, 0, costs. But the plain-

tiff having failed, on the trial, to prove such a judgment, the court held, that admitting

it to have been unnecessary for the plaintiff to state any judgment, (ib. 1104. and vid.

5 T, R. 498,) that is to say, admitting the statement, in that particular, to have

been immaterial, yet being made as descriptive of the foundation of the^. fa , it was
necessary to be proved as made." (Gould's PI. 163.)

" The rule that immaterial averments must be strictly proved, is however by no

means universal, though it appears to have been formerly so understood : The
principle of the rule manifestly embraces (it is conceived) no other averments of that

class than those of which a variance may be predicated. And the rule itself is now to

be understood as limited by that principle, (id. 164, 165.)

" The rule then, as limited by the more modern authorities, appears to be, that no

immaterial averment requires precise proof, unless the failure of such proof would oc-

casion a variance between the pleading and the proof: or, (in different language,)

strict proof of such averment is not, at this day, necessary, unless the subject of the

averment is a record— a written instrument—or (as I conceive) an express contract.

Inasmuch as these are in strictness, the only subjects of variance (properly so called)

when the mistake in the pleading is in a point not in itself material.'''' (id. 164.)

The decisions relating to the subject of the foregoing extract, both American and

English, will be found to exhibit considerable want of uniformity; and this has proba-

bly arisen in some measure, from not attending to the reason of the distinction taken

in Bristow v. Wright, and Williams v. Allison, cited in the text. (See the cases cited

post, notes 370 and 371.) Where the plaintiff declared upon a special contract, al-

leging that he was indebted to the defendant's testator in a certain sum secured to

1 he testator by bond and mortgage executed by the plaintiff: and that it was agreed

the plaintiff should convey the mortgaged premises to the testator—the latter to dis-
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charge the plain iiff from his indebtedness, to sell the premises, and after deducting the

amount due him, pay the surplus to the plaintiff, and on the trial, it turned out that

the bond and mortgage were executed by the plaintiff and another; the court, in rela-

tion to the variance, adopted the rule as stated by Mr. Chitty, (1 Chitty's PI. 295,) that

every allegation in an inducement which is material, and not impertinent, or foreign to

the cause, and which cannot be rejected as surolusage, must be proved as allecred

And it is added : "this is particularly true in setting forth written instruments. As
this count is framed, the allegation which respects the existence and cancelling- the

mortgage, cannot be stricken out as surplusage ; and if not, it should have been truly

stated." (Hess v. Fox, 10 Wend. 436, 437.) It has been held, that in an action on a

bill or note payable at a particular time and place, if the plaintiff aver specifically

that a demand was made at the time and place, he will be bound to prove it.

(Conn's adm'r v. Gano's ex'r, 1 Hamm. Rep. 483.) The court concede that it was
wholly unnecessary to make this averment ; but they say, "being made, it must be

proved : in an action against the drawer or endorser of a bill, it is not necessary to

state that the drawee accepted it; but Chitty says, if it be stated, it must, in an

action against the drawer, be proved ;" and they cite Chitty on Bills, 459. Pease,

J. dissenting in the above case, states his views as follows :
" The true distinction

between an immaterial averment, which it is necessary to prove, and one which it

is not, I consider to be this : when the plaintiff avers in liis declaration a fact, the

converse of which being pleaded or proved by the defendant, would be a defence to

the action, then the averment ought to be proved. But if the fact averred, be every

way immaterial—if it form no part of the plaintiff's right to recover, and if the con-

verse would constitute no defence to the action, then it would be not only useless

to prove it, but would be an unnecessary waste of time and money, and a trifling

with the administration of justice." This test is perhaps a true one in the main, but

admits of quahfication. Instances are of frequent occurrence, where, through the

inadvertence of the pleader, an. averment has been made of unnecessary particu-

lars, " in connection with, and as descriptive of what is material," and where a fail-

ure to prove such particulars resulted fatally. And yet, it would be hard to per-

ceive how those particulars can be said to form an essential part of the plaintiff 's

right to recover ; or the converse of them to constitute a defence. Where a de-

claration on a bill of exchange, by the endorsees against the acceptor, alleged that

it was endorsed to the plaintiffs, as surviving assignees of A. B., after his bankrupt-

cy ; it was held, that the plaintiffs were bound to estabhsh both points : viz., that

the bill was endorsed after the bankruptcy of A. B., and to the plainliff 's as surviv-

ing assignees, &c. ; though if the declaration had been general, in the names of.the

plaintiffs, " the possession of the bills by them would have done." (Barnasconi v.

The Duke of Argyle, 3 Carr. & Payne, 29.)

It may not be improper, in connection with the above cases, to introduce the fol-

lowing, though they have no very intimate bearing upon the subject we have been

considering. In an action on a bill of exchange, by endorsee against drawer, if the

plaintiff aver actual notice of dishonor, he will not be allowed to recover on proof of

due diligence merely. (Bakely v. Grant, 6 Mass. Rep. 386.) -An averment of ac-

tual notice, however, will be satisfied by proof that notice was given before action

brought ; although, from the fact that the party could not be found, it w^as not given

at the proper time. (Harris v. Richardson, 4 Carr. & Payne, 522.) And proof of
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a waiver of notice will support the allegation of actual notice. (Taunton Bank v.

Richardson, 5 Pick. 436. Norton v. Lewis, 2 Conn. Rep. 476. Williams v. Mat-

thews, 3 Cowen's Rep. 252.)

NOTE 368—p. 506.

From what has been stated in the next preceding note, we may venture to lay-

down the rule thus : the omission to prove circumstances alleged, not essential to

the claim or charge, and which might have been wholly omitted, is not material,

provided the circumstances so alleged do not operate by way of description of others-

which are essential. (See 4 Starkie's Ev. 1534. Stevens v. Bigelow, 12 Mass.

Rep. 434.) Accordingly, where a declaration for an injury to the reversionary in-

terest of the plaintiff in land, contained an averment that the premises at the time

of, &c. and still ivere, in the occupation of A. B. ; whereas the occupation of A. B.

had ceased before the commencement of the suit ; held, that the variance was im-

material ; the possession of A. B. at the time of the injury being properly described.

(Vowels V. Miller, 3 Taunt. 137.) In an action on a promise to indemnify against

a particular act done at the request of the defendant, the plaintiff, by way of show-

ing that he had been damnified, set forth a judgment obtained against him, and al-

leged that the suit was commenced by " a writ commonly called an attachment of

privilege j" the allegation as to the writ was held surplusage, and not necessary to

be proved. (Allaire v. Ouland, 2 John. Cas. 52.) Kent, J. dissenting, considered

the averment of the writ an immaterial one, and not impertinent. He says, the rule

requiring immaterial averments to be proved was intended to inculcate brevity and

precision in pleading, and to serve as a rod over counsel who should encumber the

record ; that the writ was connected with the cause of action, and as it was alleged,

the plaintiff should be held to prove it. (id.) And where the action was against a

sheriff, for taking insufficient sureties in replevin, and it was alleged that the party

replevying levied his plaint at the next county court, to wit, at a county court hol-

den, &c before A., B., C. &c. ; and the evidence was, that the court was holden

before other persons ; held, the material allegation being that the party levied his

plaint at the next county court, the residue, as to the names of the suitors, was

surplusage, and therefore the variance might be disregarded. (Draper v. Garratt,

2 Barn. & Cress. 2. See Judge v. Morgan, 13 East, 547 ; and see post, note 376.)

Where the plaintiff 's declaration was upon a contract for the sale of the whole of

his crop of tobacco, and averred a delivery of a given quantity, and readiness and

an offer to deliver the residue ; held, that proof of his having delivered the whole

crop, save a small quantity not merchantable, sustained the declaration ; the only

material averment, say the court, was the quantity delivered, and that was proved
j

the other part of the averment taken separately was immaterial, and not calculated

to mislead, (Cabiness v. Brown, 1 Alab. Rep. 41.) Likewise, where the decla-

ration stated that the defendant sold to the plaintiff certain premises, which were

held by one F. under an agreement with the defendant foi" four years, by which

agreement F. was bound, among other things, to leave the premises in good tenant
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like order and condition ; and'that the defendant agreed to do all such other tenant-

able repairs as should not be done by. F. ; concluding with an averment, that F.

did not leave the premises in good repair at. the expiration of her tenancy^ but ne-

glected, &c., in consequence of which the defendant was called upon to repair, and

refused, &c. Best, J. was of opinion that the words, '• at the expiration of her te-

nancy," might be rejected as surplusage, and need not be proved; because it was
immaterial when F, left the premises; whenever it was, whether before or af-

ter the term fixed by F.'s lease, the defendant should then have made the

repairs, and might have entered for that purpose. (Goodson v. Gouldsraith,

2 Carr. & Payne, 555.) In a special action on the case, the plaintiffs declared

that the defendant, contriving, and wilfully and maliciously intending^ &c. dug

up the soil of a certain lot, whereby the foundation of the plaintiff's house was
injured ; it was held, that evidence of negligence merely, on the part of the de-

fendant, would support the declaration, the allegation of malice being surplusage.

(Panton v. Holland, 17 John, Rep. 92.) So, in an action for an infringement of the

plaintiff's right to the use of certain water, the declaration alleged that the acts com-

plained of were done maliciously, wantonly, &c., and it was held, that as there was a

perfect cause of action, independent of the malice alleged, proof of it was not neces-

sary. (Twiss V. Baldwin, 9 Conn. Rep. 291.) And in an action for a libel, where

the plaintiff alleged, that before the publication of the libel, the plaintiff's carriage

came in contact with a carriage in which E. S. was riding ; and that the accident

happened without any default on the part of the plaintiff, and then alleged a publica-

tion of the libel of and concerning the accident; upon the trial it appeared that the

accident did happen through the plaintiff's default
;
yet held to be no variance, so. as

to bar the plaintiff from recovering, in respect to part of the libel not justified ; the

allegations being divisible, and the averment that the accident happened without the

plaintiff's default, being an immaterial circumstance. (Churchill v. Hunt, 2 Barn. &
Aid. 685.) So, in trespass, for driving against the plaintiff's cart, an allegation in

the declaration that the plaintiff was in the cart, was held immaterial, and not neces-

sary to be proved. (Howard v. Peete, 2 Chitty's Rep. 315.)

In Wilson v, Codman's ex'r, 3 Cranch, 193, the plaintiff declared on a note assign-

ed to him by a writing endorsed thereon, and alleged the assignment to have been

made for value received ; the court held that this averment was not descriptive of the

endorsement, but related to a fact dehors the instrument, and being altogether imma-

terial, need not be proved. (M'Williams v. Smith, 1 Call's Rep. 106, S. P.) Where,

however, the averment of value received in a declaration is descriptive of a writing

which, when produced, is found not to contain those words, the variance will be fatal.

(See Saxton v. Johnson, 10 John. Rep. 418, cited post, note 376, and several other

cases there stated, sustaining the same principle ; and see that note as to the doctrine

of surplusage in its application to averments descriptive of written instruments

generally.) In a declaration on a note payable by instalments, the plaintiff averred

that two instalments had elapsed, and that the whole note was due ; on demurrer, it

was held, that the averment of the whole note being due, might be rejected as sur-

plusage, and judgment given for the amount of the two instalments. (Tucker v. Ran-

dall, 2 Mass. Rep. 283.) And where, upon a note payable in chattels, the declaration

concluded with the words ordinarily used in declaring upon negotiable promissory

notes, " whereby and by force of the statute," &c. ; on motion in arrest of judgment,
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held, that the reference to the statute might be rejected as surplusage. (Thomas v.

Roosa, 7 John. Rep. 461.) In Drown v. Smith, (3 N. Hamp. Rep. 299,) the objec-

tion was taken at the trial, under a declaration upon a similar instrument, alleging that

the defendant promised " by his certain note," &c. ; and the court held, that those^

words might be rejected, and so the count would stand upon the contract evidenceby

the written instrument. Also, where a defendant was described in the declaration as

trader and administrator, and the bond upon which the action was founded, when pro-

duced on oyer, appeared to have been given by the defendant in his individual capa-

city ; held, on demurrer, that the description of him as administrator, might be re-

garded as surplusage. (Clark v. Lowe, 15 Mass. Rep. 476.)

KOTE 369—p. 406.

There is no distinction between civil and criminal proceedings, in respect to the

general doctrine of surplusage, except, perhaps, that in the latter, courts will be more

strict in requiring proof of matters alleged, than in the former. Per Livingston, J.,

United States v. Porter, 3 Day's Rep. 2S6.) We shall therefore merely refer the

reader to our two next preceding notes, and introduce a few additional illustrations,

particularly bearing upon the present subject. We have seen, (ante, note 360,) that

in an indictment for obtaining goods by false pretences, it is not necessary to prove

all the pretences alleged ; and if more pretences are set out than can be proved, or

than are material to establish the offence, they may be rejected as surplusage. (The

People V. Haynes, 11 Wend. 557, 565.) Where an indictment alleged that the de-

fendant, in and upon one P. Harvey, did make an assault, and her the said P. Hunt

then and there did beat, wound and ill treat, with intent her the said P. Harvey to

ravish ; it was the court's opinion that the whole clause relating to the beating might

be regarded as surplusage. (Commonwealth v. Hunt, 4 Pick. 252.) The ground of

this opinion, though it is not stated in the report, was probably the inconsistency of

the passage, with the other parts of the indictment. The rule in such cases is,

that an inconsistency in material allegations vitiates the indictment ; but not so

if the entire allegation, in which the discrepancy consists, might have been

omitted ; for then, upon the maxim " utile per inutile non vitiatur,''^ the allegation

may be considered as surplusage, and disregarded. (Starkie's Cr. PI. 274, 275.)

It was the ancient doctrine that no indictment, concluding contra formam statuti,

could be maintained as an indictment at common law ; but this has long .since been ex-

ploded ; and now, if an offence be charged as having been committed contrary to the

statute, and there is either no such statute, or the offence is not embraced within it,

the accused, provided enough is charged, may be convicted on proof of an offence at

common law, and the reference to the statute will be treated as surplusage.

(Respublica v. Newell, 3 Yeates, 407, 414. Knowles v. The Stale of Connecticut,
.

3 Day's Rep. 103. Commonwealth v. Hoxey, 16 Mass. Rep. 385. Pennsylvania v.

Bell, Addis. Rep. 150. 1 Chitty's Cr. Law, 289. 1 Saund. 135, n. (3).) And the

general rule is, that all allegations which are wholly superfluous need not be establish-

ed, but may be thrown out of the question altogether. (1 Chitty's Cr. Law, 557.)
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But if the averment be material, that is, if it be connected with the charge, it must

be proved. (1 Chitty's Cr. Lau^, 557.) Thus, in an indictntient for a riot in pulling

down a house, the name of the owner is material: and, therefore, where the indict-

ment charged that it was the dwelling house of A., and it turned out that A. was a

feme covert, held that the conviction was erroneous. (The State v. Martin, 3 Murph.

533 ; see Queen v. Soley, 2 Salk. 595.) So in an indictment for larceny of goods,

the owner's name must be proved as alleged ; and where they were laid as the property

of H. and turned out to be the property of H. & E., partners, the variance was admit-

ted to be fatal. (Commonwealth v. Trimmer, 1 Mass. Rep. 476.) In New York,

hovt'ever, it is expressly provided by statute, that in an indictment for any offence com-

mitted upon personal property, belonging to several owners or partners, it shall be suffi-

cient to allege such property to belong to any one or more of such partners or owners,

without naming all. (3 R. S. 727, ^ 46.) Whether, if the name of the owner be not

laid wUh an alius diclus, it is sufficient to prove that he is commonly known by the

name alleged, where it appears his name of baptism is different ; quere. (State v.

France, 1 Tenn. Rep. 434.) An indictment for perjury, alleged to have been com-

mitted before A., is not sustained by proof of perjury before A. & T. (The State v.

Mayson, 1 Const. Rep. 200.)

And allegations which are not impertinent or foreign to the cause must be proved,

although a prosecution for the offence charged might be maintained without such

allegations. Thus an indictment for stopping the mail, which alleged a contract

between the post master general and the mail carrier, was held not supported without

proof of such contract. (United States v. Porter, 3 Day's Rep. 283.)

NOTE 370—p. 507.

The doctrine of the text has been almost universally recognized ; and the occasional

diversify exhibited by the cases, will be found to result mainly from the different

views which courts have entertained of its application, rather than from any doubts as

to its existence. " That the allegata and probata should correspond, is a rule as

sound in principle, as it is well established in precedent. To permit the plaintiff in an

action to recover on evidence materially variant from his allegations, would defeat the

purposes of pleading. The defendant could neither be enabled to rebut such proof,

nor plead a recovery in bar, in a future action for the same demand ; and though the

privily and intercourse between the parties, may often enable them to know, without

having recourse to pleadings, what is the nature of the claim or defence, yet a depar-

' ture from a rule of general utility cannot be justified, because in particular instances,

it has no. practical effect. But if the parties themselves could be presumed, from

their privity, to know the true cause of action, to avail themselves of a judgment, as a

bar of a future action for the same cause, they must be able by legal averments to

make the identity of the cause of action known to a judicial tribunal, who are strangers

to their transactions." (Query v. Brindlinger, Litt. Sel. Cas. 87, per Cur.) But it

is sufficient, in general, if the contract given in evidence agree in substance and legal

effect witif that stated in the declaration ; and though the proof discloss circumstances

YoL. 1. 85
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beyond what is contained in the declaration, the variance will not be regarded, pro-

vided the matter omitted do not qualify or alter in any respect those v?hich are alleged

as the foundation of the action. Thus, a declaration for not delivering a quantity of

gum Senegal, is sustained by proof of a contract to deliver rough gum Senegal ; it

appearing that all gum Senegal on its arrival is called rough. (Silver v. Hesseltine, 1

Chitty's Rep. 38.) And where, in an action upon a contract of warranty in the sale

of a quantity of oil, the declaration alleged that the defendant undertook, that the oil

was of a " good and superior quality, to wit, prime quality winter oil ;" and the evi-

dence offered was, that the defendant warranted the oil, to be prime quality winter

oil ; it was held, that there was no variance between the contract as alleged, and the

evidence, because the words under the scilicet were to be regarded as the substantial

averment. (Hastings v. Lowring, 2 Pick. 214.) So where the plaintiffs declared

setting forth an exchange of vessels, between them and the defendants, and alleging

that the defendants agreed to pay $6,500, as the difference ;
proof that the agreement

was to pay in notes at 4, 6 and 8 months, the suit being brought after the notes fell

due, was deemed to be no variance. (Porter v. Talcott, 1 Cowen's Rep. 359, 380,

per Woodworlh, J.) These qualifications respecting the mode of payment, are intro-

duced for the benefit of the purchaser, and during the time to which they relate, the

seller must sue on the special contract ; when that time is expired, the money is

actually due. (Per Woodworth, J. id. ; and see Brook v. White, 4 Bos. & Pull. 330,

332, per Chambre, J.) And where the promise alleged was, to pay certain arrearages,

and it turned out in proof that the promise was to pay arrearages, and also what the

plaintiff had to pay a certain company ; it was held, there was no material variance ;

for " proof of a promise beyond what is averred," say the court, " but embracing that

also, cannot prejudice the defendant. It is not setting forth a different promise, but

failing to set forth the whole, to the prejudice of the plaintiff only." (Alvord v. Smith,

5 Pick. 232, 235 ; see post of the text, and the cases there cited ;
and Henry v.

Clelland, 14 John. Rep. 400, cited post, note 376.)

But the legal effect and identity of the contract must be cautiously kept in view, and

any variance in this respect, relating to the promise or undertaking upon which the

action is predicated, or the consideration thereof will be fatal. Thus, an allegation

of a promise to pay absolutely, on the death of J. S., cannot be sustained by proof of

a promise to pay on the death of J. S., provided he left the promissor sufficient, or he

was able to pay it. (Roberts v. Peak, 1 Burr. 325.) So, if the declaration allege a

promise by the defendant, to sell his tallow to the plaintiff, at four shillings per stone,

and the proof is, that he promised to sell at that price, but, that if the plaintiff gave

more to any one else, he should give the same to the defendant ;
the variance will not

be overlooked. (Churchill v. Wilkins, 1 T. R. 447, cited in the text.) And a decla-

ration on a note with a proviso or condition, should set forth the condition, or the

variance will be fatal. (Whitaker v. Smith, 4 Pick. 83.) The case of a bond, which

undoubtedly may be declared on without setting forth the condition, is different ; for the

defendant in such case is entitled to oyer, both of the bond and the condition ; but there

is no such right in relation to simple contracts, and this shows the necessity of setting

out the whole. The defendant is entitled to know the whole of the contract on which

he is sued, in order that he may determine how to defend himself, (id. per Parker,

C. J.) And where the declaration was upon a promise to pay $100, for improvements

upon lands, and the promise proved, was to pay so much, if the promissur^btained a
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contract for the land from the landlord, the variance was held fatal. (Lower v.

Winters, 7 Cowen's Rep. 263.) So a promise in the alternative will not sustain a

declaration upon a promise absolutely. (Per Hosmer, C. J. in Curley v. Dean, 4

Conn. Rep. 259, 265 ; see also the cases cited in the text.) Thus, where the con-

tract was alleged as absolute to transport twenty tons, and the one proved was, to

transport fifteen or twenty tons, the variance was held fatal. (Stone v. Knowlton, 3

VYend. Rep. 374) So where the plaintiff's declaration contained counts upon an

indebitatus assumpsit and quantum valebant, for meat, lodging, nursing, &:c. furnished

by the plaintiff for the defendant's infant daughter ; and he proved a contract in the

alternative, by which the defendant agreed to bind his daughter to him, or pay

so much for boarding, nursing, and clothing her, as her board, &c., were worth;

held a fatal variance. (Williams v. Kinnard, 1 Alabama Reports 196.) Where

the plaintiff averred a demise for three years, held that such an averment could not

be sustained bv proof of a lease for one year certain, and two years further posses-

sion on the same terms, by consent of the landlord. (Alexander v. Harris, 4 Cranch,

299 ; see this case and others cited ante. So an allegation that the defendant un-

dertook to transport certain goods to C, at his own risk against all danger, except

dangers of the seas, is not supported by proof that the defendant took on liimself all

risks, except dangers of the seas ; for a liability for the risk of transportation, except

that of the seas, is materially different from liability for all risks, with the same ex-

ception, (Bridge v. Austin, 4 Mass. Rep. 115.) And the statement of a general

warranty as to the soundness of a horse is not supported by proof of a warranty,

except a kick on the leg. (Jones v. Cowley, 4 Barn. & Cress, 445.) A declaration

that certain machines were warranted to be good and merchantable, is not sustained

by proof that they were warranted to be equal to any in America. (Goulding et

al. V. Skinner, 1 Pick. 162.) A contract to dehver soil cannot be declared on as a

contract to deliver soil or breeze, if it appear that soil and breeze are different arti^

cles. (Clark v. Manstone, 5 Esp. Rep. 239.) Nor will a declaration for the sale

and delivery of pine timber, be supported by proof of the sale and delivery of spruce

timber. (Robbins v. Otis, 1 Pick. 368.) Nor a declaration on a promise to pay mo-

ney, by proof of a promise to dehver certificates of debenture. (Baylies et al. v.

Fettyplace et al., 7 Mass. R. 325.) So a declaration, on a promise to deliver cloth

to the plaintiff, is not supported by evidence of a promise to deliver cloth to him at

the defendant's factor]/. (Clark v. Todd, 1 Chip. R. 213.) And an allegation of

a promise to pay $1000 in a reasonable time, is essentially different from a promise

that if the plaintiffs shall reconvey certain land, the defendant will pay them the pur-

chase money, whS/ch was $1100, or so much thereof as he shall have received. (Bun-

nel V. Taintor's adm'r, 5 Conn. Rep. 273.) Proof of a promise to pay as soon as A.

came, will not sustain a declaration upon a promise to pay in March or April. (Vic-

toire V. Moulm, 8 Mart. Lou. Rep. 400.) So a promise to pay the coming week

will not support an allegation of a promise to pay when requested. (Lawrence v.

Barker, 5 Wend. Rep. 301. auery v. Brindlinger, Litt. Sel. Cas. 84.) And an

allegation that rent was to be paid on demand, is not supported by proof that it was

to be paid at the end of the year. (Taylor v. Hickman, Litt. Sel. Cas. 434.) Nor

will a promise to pay on a particular day, sustain an allegation of a promise to pay

in a reasonable time. (Willoughby v. Raymond, 4 Conn. Rep. 130.) And proof

of a promise to an executor, varies from an allegation of a promise to the testator.
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(Glenn's ex'rs v. M'Cullough, 2 M'Cord's Rep. 212.) So a promise to a husband

and wife jointly, will not sustain an allegation of a promise to the wife before mar-

riage. (Bunnel v. Taintor's adm'r, 5 Conn. Rep. 273.) Where the declaration

stated that the defendant was to pay the plaintiff £90, one half in cash and the other

in whiskey and horse flesh, to be between the value of twenty- one pounds and

twenty-five pounds ; and the agreement proved was, that the £90 were to be paid

one half in cash and the other in whiskey and horse flesh, to be between the value

oi^ twenty and twenty-five pounds ; the variance was held fatal. (Rogers v. Estis,

Litt. Sel. Cas. 2.) Under a declaration in assumpsit, upon a promise by a consignee

or bailiff to render a reasonable account, the plaintiff" cannot give in evidence a con-

tract to account in a special manner; if the undertaking be special, it must be so laid,

or the variance will be fatal. (Pope et al. v. Barret, 1 Mason, 117.) Otherwise,

however, it seems, in actions of account. (Id. ; and see Robert v. Andrews, Cro.

Eliz. 82; Godfrey v. Saimders, 3 Wils. 73 ) In Louisiana, where the petition sta- .

ted that the plaintiff sold the defendant one hundred barrels of flour, half fine and

half superfine, at 13 dollars per barrel, &c. ; evidence that the defendant purchased

100 barrels of flour of the plaintiffs, which were worth 13 dollars per barrel, was held

sufficient to sustain the allegation. (Gilly et al. v. Henry, 8 Mart. Lou. Rep. 402.

And see Boyd et al. v. Hovvard, 3 Mart. Lou. Rep. N. S. 286 ; id. 4 Mart. Lou. Rep.

N. S. 178, in which the general rule is laid down, that a vendor who alleges a stipu-

lated and certain sum as the price of the sale, may give evidence of the value of the

objects sold.) Where the plamtiff declared upon a contract, by which he was to have

the use and occupation of a clothier's shop, for a period commencing in October, 1818,

and ending at the expiration of the season for dressing cloth, to wit, on the first of

May, 1819 ; and the period proved was, during the season for dressing cloth ; held a

fatal variance. (Curley v. Dean, 4 Conn. Rep. 259.) So the plaintiff having al-

leged a contract, by which the defendant was to receive all the accounts contracted

by the plaintiff in a certain business during a specified period, and the proofwas that

the defendant was to receive the first monies accruing from the business, and resort to

the account for the balance only, the variance was held fatal. (Id.)

In actions upon a contract of warranty, though it is usual to allege an express and

formal promise and undertaking in a declaration, it is not necessary that the proof

should literally correspond with what is set out ; for any affirmation at the time of the

sale, intended as a warranty by the affirmant and reUed upon as such by the pur-

chaser, will support the allegation. Thus, where the declaration averred that the

defendant undertook that the horse he sold to the plaintiff was quiet, &c. ; held, that

proof that the defendant said, at the time ofsale, " You may depend upon it that the

horse is perfectly quiet, &c. will support the averment. (Cave v. Coleman, 3 Mann.

& Ryl. 2 ; and see Chapman v. Murch, 19 John. R, 290 ; Sweet v. Colgate, 20 John.

R. 203 ; Bacon v. Brown, 3 Bibb, 35 ; Jackson v. Witherell, 7 Serg. & Rawle, 482
;

Cramer v. Bradshaw, 10 John R. 484; Gilchrist v. Mann, 2 Car. Law Repos. 667;

Erwin v. Maxwell, 2 Murph. 245 ; Robers v. Morgan, 2 Cowen's Rep. 438.) And
an allegation that the defendant warranted a horse to be not over seven years old

sustained in substance by proof of a warranty that he was seven years old the spring

next after the sale. (Henry v. Henry, 1 Chip. Rep. 265.)

Not only must the promise, for the breach of which the action is brought, be truly

stated, and proved as alleged, but the entire consideration for the promise must be set
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out ; and if there be any material variance between the consideration as averred and
the proof, it will be fatal

;
(see post, of the text, and the cases there cited ; also

Brooks V. Lowrie, 1 Nott & M'Cord, 342.) Accordingly, where the declaration al-

leged a contract by the defendant, in consideration of an undertaking by the plaintiff

to build a ship, and the evidence was of a contract to finish a ship partly built, and

sell it to the defendant, the variance was held fatal. (Smith v. Barker, 3 Day's Rep.

312. ) And where the plaintiff declared on a contract, alleging it as one by which the

defendant agreed to pay him a sj^ecified sum, for half the land taken for a certain road

;

and the contract proved was, that the defendant was to pay for all the land, the vari-

ance was held fatal. (Crawford et al. v. Morrell, 8 John. Rep. 253.) So, where an

agent sold to A . in one lot, and at an entire price, two horses ; one belonging to B. , and

another to C, warranting both to be sound, it was held that A. could not maintain as-

sumpsit against B., for the unsoundness of the horse belonging to the latter, declarino-

as upon the sale of one horse ; for the contract concerning the two horses was

entire, and the whole consideration for the warranty was not set forth. (Symonds

V. Carr, 1 Campb. 361, 2, and vide note (a).) And a declaration for the price of

pine timber, sold and delivered, is not supported by proof of a sale and delivery of

spruce timber. (Bobbins v. Otis, 1 Pick. 36S, supra.) In an action to recover

damages for not performing a contract to convey land, a variance respecting the

locaUty of the land, between the consideration of the contract as laid and proved, has

been held fatal, (Oftert v. Whitehead, 6 Halst. 293.) And where the declaration

alleged, that in consideration, the plaintiff would deliver a certain note to a third

person, there to remain, until the defendant should pay a note given by the plaintiff

to A., the defendant promised the plaintiff to save him harmless, &c. ; and the evi-

dence was, that the plaintiff agreed to deliver the note to a third person, and let it

remain till he shouU return from a journey, and that in consideration thereof the

defendant promise'd, &c. ; the variance was held fatal. (Colt v. Root, 17 Mass.

Rep. 229.) And so, where the declaration alleged a promise, that in consideration,

the plaintiff would endorse a note, &c. ; and the evidence was of a promise, in con-

sideration of the plaintiff's having endorsed a note. (Bulkley v. Landon, 2 Conn.

Rep. 404.) And where the contract stated in the declaration was alleged to be on

a past consideration for the delivery of goods, without mentioning the place of de-

livery, and in the alternative as to time ; and the contract proved was on an execu-

tory consideration to deliver goods at a particular day and place ; the variance was

held fatal. (Robertson v. Lynch, IS John. Rep. 451.) So, if money paid is

alleged to be the consideration of a promise, such allegation is not supported by

evidence of payment, after the promise was made. (Bender v. Manning, 2 N. H.

Rep. 289.) And in Lees v. Whitcomb, 3 Carr. & Payne, 289, it was held, that an

agreement by Avhich A. agreed to remain with C. for two years from the date, for

the purpose of learning a particular trade, would not support a declaration stating

the consideration to be that i). " would receive A. into his service." In an action

against an ecclesiastical society, on a contract relating to the funds of the «ocietj^, the

plaintiff alleged the consideration of the defendant's undertaking to be, the delivering

up the fund, and a subscription paper, into the hands and control of the society ; and

it appeared from the proof, that these acts constituted but a part of the considera-

tion; held, that the variance was fatal. (Russell v. South Britain Society, 9 Conn.

Rep. 508.) So, the plaintiff having set forth the names of the subscribers to such
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fund, and averred that they were all original subscribers ; and it appeared from the

proof that five of them were not so, but became subscribers at a subsequent period,

the variance was adjudged fatal. (Id.) And where the plaintiff stated, as part of

the consideration of the defendant's undertaking, that he contracted to employ the

defendant's son, so long as he should wish, and the proof was of a contract to

employ him during the season ; it was held that the variance was fatal. (Curley v.

Dean, 4 Conn. Rep. 259.) If the declaration allege a consideration for the promise,

additional to the true one, the plaintiff will fail on the ground of variance. (Stone

Knowlton, 3 Wend. Rep. 374; see also, Lansing v. M'Killip, 3 Cain. Rep. 286.)

But in Wroe v. Washington et al., 1 Wash, Rep. 357, the declaration alleged a

promise in consideration of the appellant's having undertaken to rent and furnish a

house, and board the defendant ; and the proof was of a promise, in consideration

that the appellant would board the defendant merely ; and the variance was disre-

garded. The statement o? 3, frivolous, with a sufficient consideration, will not vitiate.

(Lowry v. Brooks, 2 M'Cord, 421.) So a frivolous consideration may be safely

omitted in the declaration, but not a valid one. (Brooks v. Lowrie, 1 Nott &
M'Cord, 342, supra.) Where the declaration averred the consideration for the pur-

chase of a horse to be, that the buyer should give a large price, to wit, £105
;
proof

that the buyer was to give 100 guineas, and £10 more, if the horse suited him, was

held no variance. (Cave v. Coleman, 3 Mann. & Ryl. 2.) Either way, say the

court, it was a large price, and that is the important part ; the tvords laid under the

videUcet may be rejected, and then there is no variance. Further, see the next note,

and post, note 376, as to variance respecting written instruments. Also ante, note

367, relative to the doctrine of immaterial averments, in setting out express con-

tracts. With respect to variance between the evidence and bills of particulars, see

ante, note 352. »

NOTE 371—p. 508.

In an action on the case, alleging that the defendants, being joint proprietors of a

line of stages from H. to A., undertook, in consideration, &c., to transport the plain-

tiff and his baggage from, &c., within a certain time, and neglected and failed to

perform their undertaking, leaving the baggage behind them on the road ; upon not

guilty pleaded, it was held, that the plaintiff could not recover, without proving a

joint undertaldng against all. (Walcott v. Canfield, 3 Conn. Rep. 194.) Hosmer,

J., deUvering the opinion in this case, after reviewing most of the cases cited in the

text, comes to the following conclusion :
" that in actions founded on agreement, the

plaintiff, in every essential particular, must prove the contract as he has alleged it

;

and it matters not, whether the breach of the contract resulted from the omission to

perform some act, which the defendants ought to perform, or from the improper per-

formance of the act, or from the doing what ought not to be done." The rule in

general, respecting actions of fraud as well as warranty, is, that the contract set out

must accord with the one proved upon the trial, or the variance will be fatal.

(Perry v. Aaron, 1 John. Rep. 129. Silver v. Kendrick, 2 N. H. Rep. 160.) If

the declaration, however, in such cases, only purports to set forth the contract

according to its legal effect, a substantial accordance will suffice. (Silver v. Ken-
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drick, supra.) Where the plaintiffs, in an action alleging deceit, set forth that the

defendants promised to deliver them eight bales of blue guineas^ of the usual length

and breadth, and of the value of $5 50 each, but instead thereof, &c., it was held,

that proof of a promise to dehver the specified number of bales, -without establishing

the contract as to the length, breadth, and value, according to the declaration, would

not be sufficient. (Snell v. Moses, 1 John. Rep. 96.) But in Cunningham v.

Kimball, 7 Mass. Rep. 65, it w^as held, in an action for a false affirmation in the

sale of property, that a variance between the contract, as set forth in the decla-

ration and as proved, was immaterial ; the whole gist of the plaintiff's action being

the defendant's fraudulent affirmation. Aliter, if the action be founded upon con-

tract, and the gravamen be the non-performance thereof by the defendant. (Id.)

In an action for injury to a horse, by immoderate and careless driving
;
proof" that the

defendant, on being charged with driving it from London to Chatham, instead of to

Dartford, according to his undertaking, stated, that in fact he only drove to Dart-

ford, has been adjudged sufficient to support an allegation that the. contract was to

drive only to Dartford. (Ware v. Juda, 2 Carr. & Payne, 351.) And in this case

it was held, that an allegation that the plaintiff lent a horse to the defendant, was sup-

ported by proof that what he lent was a mare. In trover, for a promissory note, the

declaration alleged it to be for $180, and when produced, it appeared to be for $360,

held a fatal variance. (Bissel v. Drake, 19 John. Rep. 66.) If the plaintiff in such

case cannot state the precise amount of the note, he should say it was of great value,

to wit, &c., laying the sum under a videlicet, (id. See also Hoffnagle v. Leavitt, 7

Cowen's Rep. 517.) And in an action for fraudulently putting of the bills of a broken

bank, where the declaration described the biU as " one ten dollar bank bill, and ten

five dollar bank bills, all of Farmer^s Bank, in Belchertoicn;'''' it was held, that* the

plaintiff could not recover, without proving that the bills put off were of the denomi-

nations specified. (Watson v. Osborne, 8 Conn. Rep. 363.) So, it seems, though

the specification of the bills be laid under a videlicet, (id.) In actions qui tarn

upon the statutes against usury, if the plaintiff undertake to set out the usurious

contract, he must prove it precisely as laid, or the variance will be fatal. And

where an usurious contract was alleged lo have been made with A. and B. (who

were partners) jointly, but the proof was of a note given by A. alone, the variance

was held fatal. (Musgrove, q. I., v. Gibbs, 1 Dallas, 216.) So where the date of

the usurious contract differed from the one set forth, it was held a fatal variance.

(Evert, q. t. v. Barr, 4 Yeates, 99.) And the day from which forbearance was to

commence is material, and must be truly stated. (Patridge v. Coates, 1 Carr. &
Payne, 534.) A variance respecting the time for which the loan was made, is in

such cases, fatal; (Wilmot v. Munson, 4 Day's Rep. 114;) or the amount of the

loan. (Drake v. Watson, 4 Day's Rep. 37.) So, in a plea of usury to a bond, where

the defendant alleged the usury to consist in including in the bond $183 72 for

forbearance, and it turned out that a horse valued at $100 made part of the sum

of $183 72; held, a fatal variance. (Smith v. Brush, 8 John. Rep. 84.) See the

next preceding note ; also post, note 376, as to variance in respect to written con-

tracts, &c.
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NOTE 372—p. 508.

See ante, notes 370, 371, and the cases there cited.

NOTE 373—p. 509,

Abbott, C. J. in Snellgrove v. Hunt, 1 Chitty's Rep. 71, 75, commenting on the

remarks of Sergeant Williams, (1 Saund. 291, g. note 2,) thus concisely gives the

reason of the distinction pointed out in the text :
" The plaintiff knows or ought to

know who are his partners in a transaction, but he may not be able to ascertain how

many persons ar« liable to be jointly sued ; consequently the omission of a party, who

ought to have been made a co-plaintiff, is a ground of nonsuit ; but the omission to

make a pa|;ty a defendant, can only be taken advantage of by plea in abatement."

And this doctrine will be found recognized and sustained by all the cases. (Dob v.

Halsey, 16 John. Rep. 34. Graham's Pr. 62. Bird v. Pierpoint, 1 John. Rep. 118,

122. Tom V. Goodrich, 2 John. Rep. 213. Foster v. Hooper, 2 Mass. Rep. 572.

Ziele V. Campbell's ex'rs, 2 John. Cas. 382. Bradley v. Camp, Kirby's Rep. 77.

Robinson v. Fisher, 3 Cain. Rep. 99. Barstow v. Fosselt, 11 Mass. Rep. 250.

Ruggles V. Patten, 8 Mass. Rep. 480. Brown v. Belches, 1 Wash. Rep. 9. Rob-

ertson V. Smith, 18 .John. Rep. 459. Wilson v. Wallace, 8 Serg. & Rawle, 53.) If

the defendant, however, has promised to pay each of several partners his specific

proportion of their debt, he cannot, in an action by one of them for his proportion,

object to the non-joinder of the others. (Bunn v. Morris, 3 Cain. Rep. 54.) So if

he has settled with one, the cause of action is severed, and he shall answer the rest,

(Baker v. Jewell, 6 Mass. Rep. 460 ; see also Austin v. Walsh, 2 Mass. Rep. 401.)

In North Carolina, where the assignees of a bankrupt partner bring a suit for a part-

nership demand, and there is no plea in abatement, they may recover a moiety. (Bar-

clay's assignees v. Carson, 2 Hayw. 243.) In an action by executors, whether ex

contractu or ex delicto, if all the executors named in the will do not join, the defendant

should crave oyer of the probate, and plead the non-joinder in abatement ; he can-

not lake advantage of it in any other way. (Graham's Pr. 62, 63. 1 Saund. 291,

g. note (4.) Archb. PI. 61.) In assumpsit, upon a policy of insurance, if the plain-

tiff aver an individual interest in the property insured, he will not be permitted to give

in evidence a joint interest with others ; nor will an averment of an interest with

others be supported by proof of a sole interest. (Graves v. The Boston Mar. Ins.

Co., 2 Cranch, 419. Catlett v. Pacific Ins. Co., 1 Paine's Rep. 594.) And where

a cargo was insured for A., " for himself and for others concerned," and it appeared

that A.'s interest was fully insured by a prior policy; held, that A. could not recover

jointly with the others, nor for them in the manner stated in his declaration. He
should have brought the action expressly as agent, slating the interest of the others ;

or it should have been brought in their names, as upon a policy made for their benefit

by their agent ; accordingly, A. was nonsuited at the trial upon the general issue

pleaded, (Gardner v. The Bedford Ins. Co., 17 Mass. Rep. 613.)
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In debt on bond, where the bond is joint, all the obligors should be sued ; but an
omission in this respect cannot be taken advantage of as a ground of nonsuit on the

trial : it should be pleaded in abatement ; or, if it appear on the face of the pleadings

of the plaintiff that there is another person living^ who executed the bond with the de-

fendant jointly, it is good ground for arresting the judgment. (South v. Tanner, 2

Taunt. 254. 1 Saund. 291, b. note (4.) v. Kenon's adm'rs, 1 Hayw. 216.) It

seems that in such case, if no plea in abatement be interposed, the court, after verdict,

will presume in favor of the judgment, that the person omitted is dead. (See margi-

nal note to Winslow v. The Commonwealth, 2 Hen. & Munf. 459 ; and see also 1

Saund. 291, b. c. note (4).)

In 1 Saund. 291, e.. Sergeant Williams says, that if an action be brought against

two of three joint and several obligors, the defendant can only avail himself of the

omission by plea in abatement. But, in Leftwich v. Berkley, 1 Hen. & Munf. 62, it

was held, that an error in this respect, if it appear on the record, is a ground for re-

versing the judgment, though it was not pleaded in abatement.

NOTE 374—p. 510.

The same rule, stated in the next preceding note, with respect to actions ex con-

tractu, applies where the action is founded upon matter ex quasi contractu ; and

hence, if an action be brought against one only, of several persons, upon a matter

founded in contract, though the form of the action be case for mal-feasance, or non-

feasance, the defendant can avail himself of the non-joinder by plea in abatement, and

in that way only. (1 Saund. 291, (d,) note (4) ; Graham's Pr. 63.) But if several

persons jointly commit a tort, the plaintiff has his election to sue all, or any number

of the parties, because a tort is in its nature the separate act of each individual ; and

therefore, in actions ex delicto, such as trespass, trover, case for malfeasance, or the

like, against one only, for a tort committed by several, he cannot plead it in abatement,

or give it in evidence on the trial. For a plea in abatement can only be in those cases,

where regularly, all the parties ought to be joined, and not where they marj be joined

or not, at pleasure, (1 Saund. 291, d. note (4) ; and see Wright v. Cooper, 1 Tyl.

Rep. 425 ; Rose v. Oliver, 2 John. Rep.' 365 ; Lansing v. Montgomery, 2 id. 382
;

Bishop V. Ely, 9 id. 294 ; Low v. Mumford, 14 id. 426 ; Knox v. Work, 1 Browne's

Rep. 101, 103 ; Ammonett v. Harris, 1 Hen. & Munf. 488 ; Wilkes v. Jackson, 2 id.

355 ; Livingston v. Bishop, 1 John. Rep. 290, S. P.) There is a distinction, howev-

er, between mere personal actions of tort, and such actions where they concern real

property. Therefore, if one tenant in common only, be sued in trespass, trover, or

case, for any thing respecting the land held in common, he may avail himself of

the non-joinder ; but he can only do this by plea in abatement. (1 Saund. 291,

e. note (4) ; see also Converse v. Symmes, 10 Mass. Rep. 377.) And in Low
V. Mumford, 14 John. Rep. 426, it is said, that in actions for torts relating to lands

of the defendants, there seems to be ground for this further distinction, viz. be-

tween nuisances arising from acts of mal-feasance, and those which arise from mere

omission or non-feasance. " The case of the Abbot of Stratford, (7 Hen, iv.,

Vol. I. 86
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8,) was that of a nuisance, arising from a neglect of duty, in not repairing a wall,

which was, by law, enjoined on the proprietor or proprietors of the land, on which

the wall stood. The gist of the action, therefore, was, that the defendant was

such proprietor, and had neglected a duty incident to his title. The title to the

land on which the nuisance existed, was, therefore, directly in question ; for if the

Abbot was not the owner of the land, he was not liable for the neglect, nor liable

for the nuisance." Piatt, J. who delivered the opinion of the court, then proceeds

to show that the principal case was one of naked mal-feasance, and therefore, that

inasmuch as it was perfectly immaterial, whether the defendants owned the land or

not, the plaintiff had a right to sue all, or any of the parlies, who were guilty of the

tortious act. He concludes that " unless the title comes in question, there is no differ-

ence, in this respect, in actions arising ex delicto, between actions merely personal

and those which concern the realty."

As to plaintifTs, in an action arising ex delicto, the doctrine of the texi has been uni-

formly recognized ; one joint owner of a chattel ought, indeed, to join his co-proprie-f

,

tors in an action of trover or trespass, for taking or converting it ; but if he do not, the

defendant can only avail himself of the irregularity, by pleading it in abatement ; he

cannot show the omission on the trial to defeat the action, but may prove it, to prevent

the plaintiff from recovering more than his aliquot share or interest. (Wheelwright

V. Depeyster, 1 John. Rep. 471, 486.) So, where there are several tenants in com-

mon, and all do not join in trespass quarc clausum fregit, the same rule prevails.

(Brolherson v. Hodges, 6 John. Rep. 108. Austin v. Hall, 13 id. 286. Bradish v.

Schenck, 8 id. 151. Decker v. Livingston, 15 id. 479. Thompson v. Hoskins, II

Mass. Rep. 419.) In South Carolina, it has been held, that if one joint tenant, or ten-

ant in common, sues for a whole tract of land, he may have his verdict for any portion

of it to which he shows himself entitled. (iM'Fadden v. Hayley, 2 Bay, 457. Perry

V. Walker, id. 461.)

NOTE 375—p. 511.

Where the declaration set forth a right to use and employ certain waters, and that

the same should flow without interruption, over and through the plaintiffs land, in

a convenient and customary manner, according to the natural and usual flow of the

stream ; it was held, that this did not bind the plaintiffs to proof of a right by prescrip-

tion. (Twiss v. Baldwin, 9 Conn. Rep. 291.) And held, likewise, that the burthen

of complaint being the unreasonable detention of the water by the defendants, proof

of the allegations respecting the natural course of the stream and the right to use it

without interruption, was not essential to a recovery. The court found their opinion

upon Ricketts v. Salway, cited in the text, and Williams, J. uses the same reasoning

adopted by Holroyd, J. in that case. " The plaintiffs," he remarks, " have not prov-

ed all that they have alleged ; they do not prove their right to the extent they have

stated it ; but they prove a right, and that they have been disturbed in the enjoyment

of it. The proof, then, is not of a different allegation, but of the same allegation in

part."
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NOTE 376—p. 513.

The general doctrine we are to consider is nearly the same, whether the particu-

lar instance of variance be in respect to a record, specialty, or any inferior species of

written evidence ; and it will therefore avoid the necessity of a frequent recurrence

to the same authorities, by disposing of the entire subject in a single note. An in-

strument used upon the trial is either set forth in the pleadings by its tenor,

or it is described according to its substance and effect, or it is simply brouo-ht

forward to sustain allegations which do not expressly refer to it in any manner what-

ever.

1. It is well settled, that if a. party undertakes to set forth a written instrument by

its tenor, or in hcEc verba, as it is ordinarily expressed, his proof and averments must

correspond most strictly ; and if in the recital he varies in a word or letter, so as there-

by to create a different word, it is fatal. (4 Slarkie's Ev. 1587.) The State v. Caf-

fey, 2 Murph. 3-21. Sheechy v. Mandevilie, 7 Cranch, 208, 217. Ferguson v. Har-

wood,id. 408, 413. Commonwealth v. Stow, 1 Mass. R. 54. Olin v. Chipman, 2Tyl.

Rep. 148. Harris v. Lawrence, 1 Tyler's Rep. 156.) And it will be found that the

phrase " to the tenor following," or " as follows," or " in the words and figures follow-

ing," or the like, preceding an allegation of the instrument, has usually been held to

bind the party to exact proof. (4 Starkie's Ev. 1587. Harris v. Lawrence, 1 Tyl.

Rep. 156. Olin v. Chipman, 2 Tyl. Rep. 148. Commonwealth v. Stow, 1 Mass, Rep.

54.) Not so, however, where the words are " in manner and form following." (Res

V. May, Doug. 193.) Yet, whatever may be the peculiar mode in which an instru-

ment is alleged, if it be apparent from the whole aspect of the pleading that the party

intended to set it forth in the precise words, slij^ht inaccuracies will be fatal. (Olin v.

Chipman, 2 Tyl. Rep. 148.) But should it s! ill remain doubtful, after recurrence to

these circumstances, whether the instrument was designed to be set out in this man-

ner, or merely described by its substance and effer-t, our courts would doubtless be in

favor of extending to the party the benefits of the latter alternative. (See Ferguson

V. Harwood and Silver v. Kendrick, cited supra; also the remarks of Marshall, C. J.

in Wilson v. Codmen's ex'r, 3 Cranch, 193, 208.) Instances of the application of the

rule .we are considering vi'ill occur most frequently in the case of actions for libels, as

to which see post, vol. 3, p. 239, of the text. By way of showing the extent to which

it has been carried, it may be proper, in addition to what we have above stated, to re^

mark, that where the instrument is set out by the tenor, the most trivial mistakes, even

in a single word, as the substitution of nee for non, air for heir, have been held fatal

;

(Drake's case, 2 Salk. 660; 4 Starkie's Ev. 1587 ;) but a mere literal variance in the

spelling of a word, as abby for abbey, undertvod for understood or any similar slip of

the pen, not changing the word to one of a different signification, will be overlooked,

(Aleberry v. Walby, 1 Strange, 229, 231. 4 Starkie's Ev. 1587.) So a mis-spelling

of the name of an individual will not vitiate, if the sound be not altered ; as where one

is Segrave, and the oilier Seagrave. (Williams v. Ogle, 2 Str. 889 ) And where the

declaration alleged a note drawn by the defendant, by ihe name of Christopher Bulk-

ley, and a note produced was signed Christ. Bulkley, it appearing that the defend-

ant usually signed his name in that manner, the court held there was no variance
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(Wood V. Bulkley, 13 John. R. 486.) So, where a single bill was declared on as sign-

ed by Philip Taylor, and the one produced was signed Pilip Taijlor, it was held that

as these names are similar in sound, there was no variance. (Taylor v. Rogers, 1

Alab. Rep. 197.) In Pennsylvania, the general rule is, that a small variance in setting

out a written instrument is fatal ; but the rule is not applicable where the opposite

party, by trick or artifice, withholds the original, or where the party averring the in-

strument cannot by due exertions obtain it ; as where the action was founded upon a

contract under seal, and the defendant prayed oyer, whereupon the court allowed the

plaintiff, upon satisfactory proof that he had not the original in his possession and by

due search was unable to obtain it, to give a copy from the records as oyer ; and it ap-

peared, that at the time of demanding oyer, the defendant had both parts of the instru-

ment in his possession, and being charged therewith, positively denied it, but produced

the same in court upon the trial; under these circumstances, it was held that after this

improper conduct on the part of the defendant, it did not lie in his mouth to insist on a

variance, however fatal it might be in common cases. (Dunbar v. Jumper, 2 Yeates,

74.) In debt on a bond, the declaration, purporting to set it forth in hczc verba, charged

that R. and B. acknowledged themselves to be indebted, &c. ; held, that a writing

beginning, " Know all men, &c. that I, R. am held and firmly bound," and running

throughout in the name of R. alone, did not support the declaration, notwithstanding

the name of B. was signed under that of R., and issue vvas joined merely upon pay-

ment by B. (Bell v. Allen's adm'r, 3 Munf. Rep. 118.)

If the condition of a bond be set out on oyer, it has been held that a slight variance

from the tenor will not be fatal. Thus where, in the oyer, the words were " or delay,""

and in the original " or other delay," this was disregarded, because it did not alter the

sense. (Henry v. Brown, 19 Johns. Rep. 49.) But where, in the oyer, the condition

was, that if the defendant should pay the plaintiff the full sum of 100/. and under the

plea of non est factum, the evidence was, that the word '' hundred" had been omitted

in the bond, and had been interlined after execution, the variance was held to be fatal

;

although it was clear from the context that the word hundred was intended. (Waugh
V. Bussell, 5 Taunt. 707. 1 Marsh. 214, S. C.) The basis of the decision in Henry
V. Brown, supra, appears to have been Holman v. Borough, Salk. 658, and Cull v.

Sarmine, cited in 5 Comyn's Dig. 125, B. 4; both were cases of demurrer, on the

ground of variance between the declaration and the deed set out on oyer ; and in

Waugh V. Bus-sell, supra, Gibbs, C. J., who delivered the opinion of the court,

referring to them, says :
" This is not a question for lawyers on the construction of

the bond ; the cases cited are good law, but not applicable. In those cases the de-

claration may be right, and yet may not contain a single word that is contained in the

bond : it is only necessary to state the legal claim which arises by reason of the bond.

But after oyer and non est factum pleaded, the question is, whether the tenor set out

is the same as the tenor of the bond executed ; and I do not apprehend it would suf-

fice that it should agree in substance. The case in Levinz, (viz. Cull v. Sarmine,

supra,; when examined, is only because the plaintiff added an e final to the name of the

widow Sarmine ; and the court say, mis-spelling will not vitiate an obligation. Chief

Baron Comyns has certainly misunderstood that case. Consider the reason of the

distinction. In a declaration, it is only necessary to slate the legal effect of the instru-

ment; but on oyer the plaintiff professes to produce a copy of it, as of the deed by

which he asserts that the defendant is bound ; and if it is not the true copy, the de-
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fendant may say, that it is not the deed he executed. We should be glad to relieve

the plaintiff, but it is not in our power. The defendant has a right to see the instru-

ment exactly as it is, and to make the most of the errors therein contained." The
supposed error of C. B. Comyns, consists in statin^ Cull v. Sarmine as maintaining,

that " if the declaration be upon a bill, that he luill pay, and the bill says, if he will pay,

the variance will be immaterial." As reported in 3 Lev. C6. to which Comyns refers,

that case is very obscure ; though, from the reason there given for the decision, viz.

that " mis-spelling will not vitiate an obligation," we should incline to think the re-

marks of Gibbs, C. J , respecting it, not unwarranted. It is worth observing, that

the attention of the supreme court in Henry v. Brown, supra, does not seem to have

been directed to this circumstance, nor do they appear to have noticed, in any way,

the distinction taken in Waugh v. Bussell, supra, as to instances of variance between

the declaration and oyer, and those where the variance is between the oyer and evi-

dence.

2. When the pleading, however, does not purport to set out the instrument in hcBC

verba, but it is merely described by its substance and effect, the rule is more liberal,

and better calculated to attain the ends of justice. And, in such case, it is ordinarily

enough, if the legal identity of the instrument has been adhered to ; or, in other words,

there will be no variance, if the instrument proved, and the one alleged, correspond

in all essential particulars. Accordingly, in debt against a sheriff for an escape, where

the declaration alleged a judgment recovered in the court of common pleas, held at

Salem in Washington county ; and in the record produced on the trial, the place or

town in which the court was held did not appear, the variance was disregarded.

(Page v. Woods, 9 John. Rep. 82.) And on an indictment for perjury in swearing

to an affidavit, where the assignment was, that the prisoner swore he did not know a

writ was returned against him in a particular suit, and the affidavit, when produced,

contained the word ca^e instead of suit ; held, that as the indictment only purported

to set forth the affidavit in substance, the variance was not fatal. (The State v. Caf-

fey, 2 Murph. Rep. 321.) And in an action for a libel, the defendant gave notice,

with the general issue, that he would give in evidence a record of a trial upon an in-

dictment, of the term of June, 1810 : when produced, it appeared to be in 1809 :

held, that the lime was not material, and as the notice did not affect to set forth the

record according to its tenor, or with a. prout patet, &c. the variance was unimportant.

(Brooks v. Bemiss, 8 John. Rep. 455; and see per Woodworth, J., McKinley v.

Rob, 29 John. Rep. 351, 355. Rodman v. Forman, 8 John. Rep. 20.) And even an

averment, with a prout patet per recordum, will not render proof by record necessary,

where, from the nature of the fact as averred, it appears that there is no record.

(Walker v. Witter, Doug. 1 ; and see Wigley v. Jones, 5 East, 440; but see Turner

V. Eyles, 3 Bos. & Pull. 456.) In one case, the plaintiff having alleged that the defen-

dant permitted his bill to be discontinued, for want of prosecution thereof, and that

thereupon it was considered that the defendant take nothing, &c. prout patet per re-

cordum, whereby it was wholly ended and determined ; held, that this was not proved

by the production of the rule for discontinuance, though, had the allegation been gen-

eral, it would have been satisfied by the production of the rule, and evidence of the

payment of costs. (Gadd v. Bennet, 5 Price, 540; see Fanshaw v. Heard, 1 Moore

& Payne, 191.) Where the plaintiff sued for a malicious prosecution, and in one

count of his declaration alleged that the defendant went before a magistrate and en-
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tered a complaint, charging the plaintiff with committing an offence on day of

.

, 1824 ; and in the other that he so charged the plaintiff with committing an of-

fence on or about the 20th day of May, 1824 : it was held, that an affidavit taken be-

fore the magistrate, charging the plaintiff with having committed the offence on or

about the 16th of May, 1834, was admissible ; for, say the court, "the declaration did

not profess to set out in so many words, the original affidavit of the defendant. It

only stated the substance in general terms. This was sufficient for all the purposes

of justice. The particular day upon which it was alleged the offence was committed,

was not material for the defendant's defence, and the paper offered in evidence com-

ported substantially with the allegations in the declaration. It was not a case of tech-

nical nicety, but of substantial accordance." (Richards v. Foulks, 3 Hamm. Rep.

66, 70.)

And so where writs and process are set out according to their substance, slight vari-

ances, or indeed any variance which does not affect their legal identity, will be dis-

regarded. As where, in debt for an escape, the declaration set forth a ca. sa. with

the usual words, " and him safely keep," and the ca. sa. produced omitted the word

" keep;" it was held no fatal variance. (Jones v. Cook, I Cowen's Rep. 309.) So

where the variance was in amount, and trifling. (Bissell v. Kip, 5 John. Rep. 89.)

And where the declaration alleged that the direction in an execution was to levy a

specific amount, without mentioning interest; and, by the execution, the sheriff was

directed to levy the amount, with interest ; held no material variance. (Crane v.

Dygert, 4 Wend. Rep. 675 ; see Stiles v. Rawlins, 5 Esp. Rep. 133.) But in an

action on a bond executed to the plaintiff as sheriff, conditioned that B., being con-

fined in jail on an execution in favor of C. for $68 46, should not depart the limits;

where the declaration alleged as a breach that B., being legally committed on the ex-

ecution described in the bond, escaped, after which C. sued A. and recovered
;

and, in support of these allegations, the plaintiff offered in evidence the record of the

recovery by C. against him, wherein the execution on which B. was committed, was

described as one for $58 46 ; and also the execution itself, which was for the same

sum ; held, that the evidence was inadmissible, as not conducive to prove, but as dis-

proving such allegations. (Rossiter v. Downs, 4 Conn. Rep. 292.) And where, in a

plea of justification, a justice's execution was described as returnable in ninety days,

and when prodnced, it turned out to be returnable in sixty days, the variance was held

fatal; (Toofv. Bentley, 5 Wend. Rep. 276;) so, also, in an action for maliciously

bringing a civil suit, and demanding excessive bail ; the plaintiff's declaration alleged

that the writ, upon which he was held to bail, was returnable on the first Monday in

December, 1809, whereas it was, in truth, returnable on the first Monday of March
;

(Munns v. Dupont, 3 Wash. C. C. Rep. 31.) But in an action against a sheriff for

the escape of a party taken under a ca. sa., where the plaintiff alleged a certain writ

of the king called, &c. ; also the judgment as rendered in the 7th year of our lord the

now king, (Geo. 4th ;) and on production of the writ, it was found to contain the name

of George the Third; held, that as the judgment was in the time of Geo. 4th, and as

the plaintiff had alleged that the writ was issued on the 8th of May, 1826, the vari-

ance was not fatal. (Elvin v. Drummond, 12 Moore, 525.) So where, in a similar

action, the declaration alleged that an attachment of privilege was sued out by the

plaintiff, by which the defendant was commanded to attach, &c. to answer, &c. of a

plea of trespass on the case to the damage of said plaintiffs of thirty poinds, and
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the writ produced did not contain the words " to the damage of said plaintiffs,'''' &c.

;

yet held, that the variance was immaterial, as the declaration did not undertake to set

out the writ by its tenor, but only according to its legal effect. (Cousins v. Brown,

Ry. & Mood. 291.) And in a proceeding against bail, on nul tiel record pleaded to a

replication, which alleged a ca. sa. returnable Coram Rege apud Westm., where a ca.

sa. was produced, returnable Coram Rege ubicunque. &c., the variance was disregar-

ded. (Roberts v. Price, 1 Ld. Raym. 702 ; see Shuttleworth v. Pilkington, 2 Sir.

1155, cited by Bnller, J , in 1 T. R. 240.) So where, in action for bribery, the declara-

tion alleged a precept to the mayor, and the evidence was of a precept directed to

the mayor and burgesses, the variance was held immaterial, for the substance was

proved ; and the mayor being the proper returning officer, the precept should have

been directed to him. . (Gumming v. Sibley, cited 1 T. R. 239. Dickson v. Fisher,

4 Burr. 2267. Ware v. Harbin, 2 H. Bl. 113. For other cases of a siniilar nature,

see Rex v. Morris, Str. 909 ; Wilson v. Mawson, Cor. Lee, C. J. cited 1 T. R.

237; Hendray v. Spencer, cited IT. R. 229 ; 4 Starkie's Ev. 1589, et seq.) In

an action, however, against the sheriff on the statute, 8 Ann, c. 14, for taking goods

off the premises without paying rent, the declaration stated, that " by virtue of, and

under pretence of a certain writ of our said lord the king, before the king himself,"

before that time sued forth, the defendant took, &c., it was held, that a writ issuing

from the common pleas did not sustain the averment. (Sheldon v. Whittaker, Ry.

& Mood. 266 ; and see Impey v. Taylor, 3 Maule & Selw. 166.)

The same principles are equally applicable where a deed of any kind is set out.

Thus, in debt on bond, the plaintiff alleged that the defendant acknowledged himself

to be bound to Richard Bishop ; on oyer, it appeared that the defendant acknow-

ledged himself bound to Richard , to be paid to the said Richard Bishop ; and

upon demurrer, held that there was no variance, for the word said pointed out the

relation of the names, and it was impossible to doubt but that the bond was made to

the person to whom the money was payable. (Bishop v. Morgan, 12 Mood. 275.)

And where the bond described the defendants as " of the county of Essex," which
words were omitted in the declaration, the variance was held immaterial. (Evans v.

Smith, 1 Wash. Rep. 72.) So where the plaintiff declared upon a bond given to him

for or on account of another, and so expressed in the bond ; and neglected to set forth

that part of the instrument, which manifested the use, it was held that the variance

was immaterial ;
" even if it had been stated," say the court, " it would have been

mere surplusage." (Peter v. Cocke, 1 Wash. Rep. 257.) And if a bond be payable

to James Whitlock, jun. and the declaration describe it as payable to the plaintiff,

after naming him as James Whitlow, jun., alias James Whitlock ; this is not such a

variance as should prevent it from being received as evidence in support of the decla-

ration on a plea of payment. (Whitlock v. Ramsey's adm'x 2 Munf. Rep. 510.)

And where a bond was described as payable on or before the 1st day of April ensuing

the date, with interest thereon, from the 1st day of January next ensuing the same
date

; and the bond was " payable, with interest, from the first day of January, on the

first day of April next ;" it was held there was no variance, as the sense and legal

meaning of the instrument were truly alleged. (Hammiit v. Bullitt's ex'rs, 1 Call,

567.) So where a declaration alleged a bond to be payable to the plaintiff, and on

oyer, it turned out to be payable to his attorney or assigns ; the court, on demurrer,

held the variance injmaterial, for payment to the plaintiff or to his attorney was
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the same thing ; the ieneri made it a debt to the plaintiff, and a solvend to any one

else would be repugnant. (Roberts v. Harnage, 2 Salk. 659.) In an action by the

husband alone, on a bond alleged to be given to him, he gave evidence of a bond to

himself and his wife ; held no variance, for he had a right lo reject the obligation to

his wife, and, in legal import, it was a bond to himself. (Ankerstien v. Clark, 4 T.

R. 616 ; see also S. P., Arnold v. Revoult, 1 Brod. & Bing. 445 ; 4 Moore, 66, S.

C, cited in the text as Arnold v. Revoult.) So where the declaration upon a bond

stated that C. D., by his certain writing obligatory, (of which profert was made,) be-

came bound to A. B., the plaintiff, in the sum of, &c. to be paid to the said A. B. or

his lawful attorney, " To the ivhich payment, ivell and truly to be made, the said A, B.

(the plaintiff) did thereby then and there bind himself," &c. The defendant, without

craving oyer, pleaded non est factum ; and, at the trial, relied on a variance in this,

that the bond proved, stated that C D. bound himself ; on a motion for a nonsuit, it

was held, that the plaintiff not having undertaken to set out the deed in its words, but

only in its operation and effect, which was truly stated, and in no wise affected by the

repugnant words, they might be regarded as surplusage, and then there was no vari-

ance. (Quigley v. Furlong, Fox & Smith, 224.) Where a declaration stated, that

in a dispute between the defendant and the plaintiff, executor of A., a sum of money

was awarded to the plaintiff, and the award exhibited on oyer was of the same sum to

the plaintiff and P., executors of A. ; this was held no variance, on the ground that

the legal operation of the award had not been departed from. (Macon v. Crump, 1

Call's Rep. 575.)

It should be here observed, that if there be a variance between the declaration and

the oyer, the defendant, should he seek to avail himself of it, must demur specially on

that ground ; for he cannot take advantage of it on the trial. (James v. Walruth, 8

John. Rep. 410. Jansen v. Ostrander, 1 Cowen's Rep. 670. Henry v. Clelland, 14

John. Rep. 400.) But in respect to a variance between the instrument produced in

evidence and the oyer, or such instrument and the declaration, the rule is otherwise ;

in these instances, he may avail himself of the defect at the trial under the proper

plea. (Waugh v. Bussell, 5 Taunt, 707, supra. Howell v. Richards, 11 East, 633.

Goldie v. Shuttleworth, 1 Camp. 70. Graham's Pr. 443.) The plaintiff, however,

in an action on a covenant, need not set forth such parts of it as do not, in any way,

relate to the breaches assigned ; and if, on producing the covenant at the trial, it

appear that something not necessary to be set out has been omitted, the variance will

be disregarded. (Henry v. Clelland, supra ; see ante, of the text.) Not so, how-

ever, where he has undertaken to set out such immaterial part, and has alleged it

untruly ; there the variance will, in general, be fatal. (Henry v. Clelland, supra
;

and see the cases cited in the text )

And in relation to simple contracts in writing, if they are truly described in sub-

stance and legal effect, variances in other particulars, will, in general, be overlooked.

Thus, if the plaintiff does not profess lo set out a note verbatim, but merely alleges it

in the ordinary way, as bearing date i\\e first day of April, &c., it will be no variance

if the note be actually dated 4 mo. \st. (Field v. Field, 9 Wend. Rep. 394.) And
where the declaration alleged an endorsement upon a note, by which it was made

payable to C, or order, and on production of the note, the endorsement was, pray pay

to C. ; held, no variance, for by the endorsement it was in effect payable as alleged.

(Bull. N. P. 275.) In an action, however, by an endorsee against the maker of a
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promissory note, payable on demand, where the declaration set out an endorsement in

common form, but by the endorsement proved, payment was not to be demanded with-

in a year from the date ; held, a variance, though the year had expired before the

action was commenced. (Stanwood v. Scovel et al., 4 Pick. 422.) In this case,

however, there was a palpable deviation from the legal import of the endorsement. If

a declaration on an agreement by the defendant styling himself " treasurer, &c." but

binding himself personally, omit the description, it is no variance. (M'Williams v.

Willis, 1 Wash. R. 199.)

Indeed, it may be laid down as a proposition sustained by nearly all the cases, that

whenever the variance does not change the nature of the writing, so as to render the

one set out, a different instrument in legal contemplation from that which is sought

to be introduced, such variance will be disregarded. (Ferguson v. Harwood, 7

Cranch, 408, 414 ; and see silver v. Kendrick, 2 N. H. Rep. 160 ; The Com-

missioners, &c., V. Muse, 1 Const. Reports, 405.) And the words of a contract

set forth in the declaration, must have the same construction as they would have

in the contract itself. Whenever, therefore, the declaration purports to set forth a

contract according to its effect and substance, and in the contract set forth there is

a clause nonsensical or repugnant, which the court in construing the contract itself,

would reject as surplusage, they will so reject it also in the declaration. And though

the contract do not contain such clause, the variance Avill not be fatal. (Ferguson

V. Harwood, supra, duigley v. Furlong, Fox & Smith, 224. Silver v. Kendrick,

supra. Diblee v. Best, 11 John. Rep. 103.)

But the legal unport and efTect of the instrument must be truly described, or the

party will fail on the ground of variance. Several cases illustrating this quahfica-

tion of the general principle, have been already noticed, and others will be found in

the text. We shall introduce some additional ones.

The words for value received, as ordinarily used in setting forth a promissory note

in a declaration, are not to be taken as a mere naked averment of consideration, but

as matter of description ; and if the note when produced want those words, the va-

riance will be fatal. Saxton v. Johnson, 10 John. Rep. 418. So where those

words are in the note, but omitted in the declaration, the variance has been held

fatal. (Rossiter v. Marsh, 4 Conn. Rep. 196.) And where an order was declared

on as having been given for value therein acknowledged, and the order when pro-

duced stated no consideration, the variance was held fatal
;
(Treadway v. Nicks et

al., 3 M'Cord's Rep. 195 ;) so where a bill declared on was alleged to be for value

received by R. H., and the one produced in evidence was for value received gene-

rally/. (Highmore v. Primrose, 2 Chitty's Rep. 333 ; sed. vide Grant v. Da Costa,

3 Maule & Selw. 351.) In an action against several persons on a note, the decla-

ration contained no averment that the defendants were partners, or acted under a

joint name or firm, but alleged that the defendants " made the note, their own proper

hands and names being thereunto subscribed ;" held, that proof of one of the de-

fendants having subscribed the note with the name of the firm, was not sufficient to

prove the contract stated. (Peas v. Morgan, 7 John. Rep. 468.) But where the

declaration averred that the defendants were partners, it was held that an endorse-

ment in the name of the firm, by one of them, might be declared on as made by the

firm. (Manhattan Co. v. Ledyard. 1 Cain. Rep. 192. Kane v. Scofield, 2 id.

Vol. I.
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368.) A. and B. having given a joint and several note to C, and afterwards by
agreement with A. and C, D. signed his name to the note, and then C. brought an

action against A. B. and D., declaring upon it as their joint and several note ; the

court held that the plaintiff should fail on the ground of variance, the note not being

a joint contract by D., A. and B. (Ives v. Pickett et al., 2 M'Cord, 271.) In a

recent English case, decided at nisi prius, where the declaration alleged the note to

have been made by the defendant, " his own proper hand being thereunto sub-

scribed," and it appeared that the defendant's son drew the note by his authority,

and signed his name thereto. Lord Tenterden, C. J. held that there was no variance)

as those words might be rejected as surplusage
; (Booth v. Grove, 1 Moody &

Malk. 182 ; contra. Levy v. Wilson, 2 Esp. Rep. 180.) So where the action was
against the payee as endorser, and it was alleged that he endorsed it, his own proper

hand being thereunto subscribed ; Lord Ellenborough inclined to think that if the

defendant's name was signed by another, by his procuration, it was enough to satisfy

the averment. (Helmsley v. Loader, 2 Campb. 450.) And the same principle has
been expressly laid down as sound law in Alabama and Connecticut. (Baldwin v.

Stebbins, 1 Alab. Rep. 180. Phelps v. Riely, 3 Conn. Rep, 266.) At any rate, the

defendant will not be allowed to object the variance in such cases, after he has
promised to pay the note with a complete knowledge of the facts. (Helmsley v.

Loader, supra.) If a note signed by A., be declared on as the act and deed of B.,

the variance is fatal ; and so if a note signed by A., individually, be declared on as

executed for and in behalf of B., by his agent A. (Rossiter v. Marsh, 4 Conn.
Rep. 196.) A variance as to the amount of the note is fatal. (Pilie v. Mollere, 2
Mart. Lou. Rep. 666.) And where a declaration omits the time when the note is

payable, and it is payable in a given number of days after date, the variance is

fatal; (Sheehy v. Mandeville, 7 Cranch, 208; Caller's Ex'r v. Baykin, 1 Alab.
Rep. 206 ; Sebree v. Dorr, 9 Wheat. Rep. 558 ; Morris v. Fort, 2 M'Cord, 397 ;)

and so of a variance as to the date, (Drown v. Smith, 3 N. H. Rep. 299, 2 Campb.
Rep. 307, 8, note,) or the place where the note is made payable. (Sebree v. Dorr,
supra.) But where a note was alleged in a declaration as having been made on the
7th of January, 1808, and the proof was of a note actually made on that day, but
by mistake dated January 7th, 1807 ; it was held no variance. (Phoenix Ins. Co.
v. Walden, Anth. N. P. 126.) In De La Courtier v. Bellamy, 2 Shower, 422, the
declaration omitted the date, but the time of drawing the bill was set out, and all the
other averments accorded strictly with the tenor of the bill ; upon exception taken
because of omitting the date, the court said they would intend it dated when drawn.
(See Hague v. French, 3 Bos. & PuU. 173, S. P. ; also Coxon v. Lyon, 2 Campb.
307.) In a case, however, before Lord Ellenborough, at the sittings after May
Term, 1809, where the declaration alleged that the defendant on, &c., made his

certain bill, &c., bearing date the same day and year aforesaid, and the real date was
different, his lordship held the variance fatal. (2 Campb. 307, 8, note.) Where
the declaration alleged a bill drawn by Elisha Brown, it was held that a bill drawn
by Elijah Brown could not be given in evidence. (Craig v. Brown 1 Peter's C. C.
Rep. 139.) But the plaintiff, after submitting to a nonsuit in this case, had liberty

to set it aside and amend.

If a bond be given to A., his assigns, &c., and enures to the benefit of the plain-

tiffs by assignment, who prosecute upon it, and declare as upon a bond given to
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themselves, without mentioning the assignment, the variance will be fatal
;
(Gordon

et al. V. Browne's Ex'r, 3 Hen. & Munf. 219.) And so, if the penal sum mentioned

in a bond be misdescribed. (Adams v. Spear, 1 Hayw. Rep. 215.) And, where

a bond was alleged to bear date on the 4th of January, 1773 ; and when produced,

turned out to bear date on the 4th of January, 1775, the variance was held fatal.

(Gordon v. Browne's Ex'r, 3 Hen. & Munf 219. See Cooke v. Graham's Adm'r,

3 Cranch, 229.) If the plaintiff declare on " a writing obligatory, sealed," &c., he

will not be permitted to give in evidence a writing which is not a specialty. (Foster

V. Ross, 1 Alab. Rep. 421.) And where the deed, in an action of covenant, was de-

clared upon as made between the plaintiff, of the one part, /. C. of the second part,

and A. B. of the third ; and when produced, it appeared on its face to be by the

plaintiff as trustee of /. C. of the one part, G. C. of the second, and A. B. of the

third
;

(J. C. being named in the body of the deed as the party of the second part,

but G. C. having actually executed it as such,) held, that the variance was fatal,

although the breaches assigned in no way affected the party, who was intended to

be described as of the second part. (Mayelston v. Palmerston, 2 Carr. & Payne,

474.) And in an action on a bail bond, where the condition as alleged in the decla-

ration was to answer the plaintiff in a plea of trespass, " and also to a plea to be

exhibited against said defendant, for £60 upon promises," and the bond, when pro-

duced, did not contain the words upon promises ; held, that the variance was fatal.

(Baker v. Newbegin, Ry. & Mood. 93.) In covenant, where, in setting out the

deed, the declaration stated that " it was witne.ssed, among other things, that as well

in consideration of," &c., and part of the considerations were omitted, and there were

no words in the declaration answering to the phrase as well ; held, that this was a

fatal variance. (Swallow v. Beaumont, 1 Chit. Rep. 518.)

•Proof of a submission by one of two executors will not support a declaration alleg-

ing a submission by both. (Tevis' ex'r v. Tevis' ex'rs, 4 Monroe, 46.) In debt, on

a bond with a condition, if the plaintiff allege that the bond is lost, he must set ou£

the substance of the condition ; otherwise, proof of a bond with a condition, will be a

fatal variance. (Rand v. Rand, 4 N. Hamp. Rep. 267.) Where, in debt upon a re-

cognizance, the recognizance was alleged generally, and upon nul tiel record it ap-

peared to be a recognizance with a condition, the variance was held fatal. (Harring-

ton v. Brown et al., 7 Pick. 232.) So, if the recognizance be, to appear and answer

a charge for beating another, whereof he died, and the declaration state it to be, to

answer a charge for beating another merely, the variance is fatal. (Dillingham v.

United States, 2 Wash. C. C. Rep. 422.) And in an action upon a recognizance of

bail, where the declaration averred a judgment against the principal ; a variance in

the amount of the judgment of six cents, was held fatal, under the plea of nul tiel

record; (Bibbins v. Noxon, 4 Wend. 207; see also Beecher v. Chester, 2 Root's

Rep. 90, S. P.) And where a judgment was described in the declaration as against

David Goodrich, and upon nul tiel recortf pleaded it appeared to be a judgment against

David Goodrich, jwn.. the variance was held fatal. (De Kentland v. Somers, 2 Root's

Rep. 437.) So a record of a judgment, stating a recovery in trespass for $102 64,

cannot be given in evidence in support of an averment, in an action for breach of

covenant for quiet enjoyment, that the recovery was $600. (Webb v. .-'ilexander, 7

Wend. Rep. 281.) And where debt was brought, upon a decree in chancery, for

^£860, 12, 1, and the decree, when produced, was for £860, 12, 1, whh interest from
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a certain day, to the day of rendering the decree, the variance was held fatal.

(Thompson v. Jameson, 1 Cranch, 282.) In an action for malicious prosecution,

the declaration alleged an information before a magistrate, made through the pro-

curement of the defendant, which charged the plaintiff with having feloniously stolen

and ridden away, with two geldings, &c., and it was held, that a count stating the

matter in this way, could not be sustained by proof of an information charging a

mere trespass, in taking away the geldings. (Milton v. Ellmore, 4 Carr. & Payne,

456.) In a criminal prosecution on the 7lh and 9th sections of the act of congress,

(July 29th, 1813, ch. 34,) for making a false declaration, the indictment having stated

the purport of a written paper to be, that the vessel was of the burthen of 14 tons

and 45-95ths of a ton, whereas the paper produced stated it to be 14 tons and

50-95ths, the variance was held fatal. (United States v. Lakeman, 2 Mason, 229.)

And where, in an indictment for perjury, the crime was alleged to have been com-

mitted at a circuit court, held on the 19th day of May ; whereas the record showed

the court to have been held on the 20th of May, the variance was adjudged fatal.

(United States v. M'Neal, 1 Gall. Rep. 387 ; contra, Rex v. Coppard, 3 Carr. &
Payne, 59.)

3. If the instrument is neither set out in the pleadings by its tenor, nor described

by its legal import, but is merely brought forward to sustain an allegation not re-

ferring to it expressly in any way whatever, a variance will not be fatal if the sub-

stance of what is alleged be proved. Instances of this character occur frequently

in the action of assumpsit, where the plaintiff may declare upon his promise gen-

erally, without averring it to be in writing. (Lawes on PI. in Assumpsit, 90 ; see

per Spencer, J. in Nelson v. Dubois, 13 John. 175, 177.) Thus, where the plaintiff

declared, that on the 2d of December, 1822, he having delivered certain articles

to the defendant, &c. to be safely kept at the defendant's expense, the defendant

undertook and promised to keep them safely, and return them on demand ; the plain-

tiff, to prove his contract, introduced a written memorandum of the agreement,

bearing date the 22d of December, 1822 ; the defendant interposed an objection, on

the ground of variance as to the date, which was overruled ; and afterwards, the case

coming up for review, the decision at the trial was held correct ; for although, say

the court, " where a plaintiff declares upon a written instrument as bearing a particu-

lar date, a variance from the date stated is fatal
;
yet, when a count is founded upon

a contract, it is not important what day is laid, unless the date be made material by

the nature of the contract." (Drown v. Smith, 3 New Hamp. Rep. 299, 301.) And

where a declaration stated the consideration of a promise to be, that "A., at the re-

quest of C, would, consent to suspend proceedings against B.," and the written agree-

ment stated the consideration to be, that " A., at the request of C, consented,'''' &c.,

the variance was held immaterial. (Paine v. Wilson, 1 Mann. & Ryl. 708.) So

where the declaration alleged the consideration of the defendant's undertaking to be,

that the plaintiffs ivould delay service of an execution, and the written contract pro-

duced read as follows :
•' if said execution be delayed," &c. ; the variance was disre-

garded. (Lent V. Paddleford, 10 Mass. Rep. 230.) So where the declaration was

for not transporting salt, according to contract, and the price or consideration of the

defendant's engagement was alleged to be $1 87^ per tierce, to be paid by the plain-

tiff; held, that this was sustained by evidence of a written agreement to transport

for fifteen shillings, and by proof that by the currency of the place where the con-
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tract was made, the amount was the same. (Salter v. Ivirkbride, 1 South. Rep.

223.)

And it is proper to be noticed here, that where the plaintiff merely alleges the

agreement, without stating whether it is in writing or not, he will be precluded from

introducing in evidence a speciality in which the parol contract is merged. (Landis

V. Urie, 10 Serg. & Rawle, 316.) But a specialty accepted as a collateral security

is not whhin the principle, for it does not merge the original contract. (Charles

V. Scott, 1 Serg. & Rawle, 294; see January v. Goodman, 1 Dall. Rep. 208.)

Nor does a foreign judgment merge an account stated. (Hall v. Odher, 11 East,

118.)

Tn an action for pirating a book, the declaration averred that the plaintiff was the

author of a certain book, being a musical composition, called " Captain Wyke," and

the proof was that " Captain Wyke" was only one of a collection of tunes called,

" White's collection of new and favorite tunes, as performed at all fashionable as-

semblies," &c. ;
yet held, that the allegation was supported. (White v. Gerock, 1

Chilly's Rep. 24.) Where a count in quare imperlit stated that R. L., by deed, con-

veyed the fourth part of his advowson to L. S., and the deed purported to convey the

whole of the advowson ; held, that as it was admitted by the pleadings that R. L. had

only a fourth part, and hence could, convey no more, and the declaration did not pro-

fess to describe the deed in verbis, the variance was not fatal. (Gully v. The Bi-

shop of Exeter. 12 Moore's Rep. 501.) It being alleged also that the deed was
made for the considerations therein stated, and the deed Avhen produced contained

only one^ a pecuniary consideration, the variance was disregarded. (Id.) Where
the plaintiff, in an action of trespass quare clausum fregit, declared by the name of
William Robinson, and the deed under which he claimed was to William T. Robin-
son, the variance was held immaterial. (Frankhn v. Talmadge, 5 John. Rep. 84 •

see Richards v. M'Donald, 1 Const. Rep. 114.) An allegation that an action is

pending in his majesty's court of the bench at Westminster, is not supported by-

proof of a pluries bill of Middlesex ; for by such allegation, the court of common
pleas must be intended. (Impey v. Taylor, 3 Maule & Selw. 166 ; and see Shel-
don V. Whitaker, Ryan & Mood. 266, stated supra ; see also Berkley v. Cook 3
Call's Rep. 378 ; Renalds v. Smith, 6 Taunton, 551 ; 2 Marshall, 258, S. C. •

Sheldon v. Whittaker, 4 Barn. & Cressvvell, 657 ; and post, of the text • also

4 Starkie's Evidence, 1603, et seq.) In assumpsit for money paid to the defen-
dant's use, the declaration stated that an execution had been issued against the de-
fendant's, inhabitants of the town of N., for taxes, and that property had been seized
thereon, for -which the plaintiff had given his receipt ; and that, in consequence he
was compelled to pay the money in satisfaction for the taxes ; a receipt was given in
evidence, stating the property to have been seised on an execution against the col-

lector
; and it was held that the variance was not fatal, evidence havino- been pro-

duced, that the execution on which the property was seised and receipted was in

fact against the town. (Beers v. Botsford, 3 Day, 159.) In Louisiana, in a pro-
ceeding by the plaintiffs to obtain satisfaction of a judgment against their curator
the petition stated that the curator was appointed in 1813, and the record of appoint-
ment showed that the appointment took place in 1815 ; held, that as the time was
immaterial, the record was admissible. (Figeau et al. v. Commeau, 4 Mart. Lou.
Rep. N. S. 190.) And it is said that in general, where the instrument introduced
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is not the gist of the action, slight variances will be disregarded. (Baldwin v.

Hazzleton, 3 Mart. Lou. Rep. N. S. 61.) But in an action on a sheriff's bond,

where the declaration was for the non-payment of taxes of 1785, the court held

that the record of a judgment for the balance of taxes collected by him in 1786, was

not evidence.

In some of the numerous decisions which have been made on this subject, judges

have occasionally expressed themselves in allowing objections for variance, as

yielding to the force of previous authority with great reluctance ; especially in those

instances where it was apparent that the party objecting to a particular variance,

was in no wise misled by it, and could not in any event be injured or prejudiced, if

it were entirely disregarded. In order to obviate the difficulty as far as possible, a

practice has grown up, under the sanction of many of the courts, of allowing the

pleadings to be amended after trial, so as to make them conform to the evidence, and

in this way save the necessity of a new suit. Thus, in Holland v. Hopldns, 2 Bos.

& Pull. 244, the plaintiff had been nonsuited at the trial, on the ground that the

evidence offered, differed materially from the bill of particulars delivered ; and

though the court concurred in the opinion of the judge who nonsuited the plaintiff,

they set aside the nonsuit, and gave the plaintiff leave to amend the bill of particu-

lars, on payment of costs. And in Holhead v. Abrahams, (3 Taunt. 81,) the ac-

tion was on a replevin bond, and there was a fatal variance in setting out the goods

replevied, upon which the plaintiff was nonsuited ; afterwards, on motion, the non-

suit was set aside on payment of costs. Bayley, J. said in this case, that " if he had

been a judge of the court where the action was brought, he would have amended

the declaration, pro tanto, at the trial."

Since the above decisions in England, a bill passed the parliament, (9 Geo. 4, c.

15 ; see vol. 2, app. 591,) called Lord Tenterden's act, which provides in very gene-

ral terms for amendments at the trial, as to variances between any matter in writing

or in print, produced in evidence, and the recital or setting forth thereof upon the

record, &c. Under this statute, it is discretionary to allow the amendment or not
;

and in Jelf v. Oriel, (4 Carr. & Payne, 22,) Lord Tenterden refused an amendment

where there was a variance which would not have occurred, if common care had

been used in drawing the declaration. But where there was a mistake in the date of

a bill of exchange declared on, the judge allowed the amendment. (Bentzing v.

Scott, 4 Carr. & Payn. 24.) So where a record of one court was set out as that

of another. (Briant v. Eicke, 1 Mood. & Malk. 359.) It has been held, too, that

this law was applicable "only to cases where some written instrument is professed to

be set out or recited in the pleading. Accordingly, in replevin, the defendant having

avowed- for rent in arrear, and alleged a tenancy on certain terms which varied from

the lease. Park, J. would not permit him to amend, being, as he said, most clearly

of opinion that the case did not fall within either the letter or spirit of the act. (Ry-

der V. Malbon, 3 Carr. & Payne, 594.) Very -recently, however, in Lamey v.

Bishop, (4 Barn. & Adol. 479,) where the declaration was upon a contract, but did

not show whether it was in writing or not ; and, on the trial, it appeared to be in

writing and variant from the one set out ; the court thought the case within the act,

and so allowed the plaintiff to amend. And Denman, C. J. referred to a case deci-

ded in the court of common pleas, which he considered conclusive on the question

presented. That was an action for disobedience to a subpoena ; the declaration
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stated, that the plaintiff caused to be left with the defendant a copy of the writ

;

on the trial, it turned out that the writ was directed to the defendant and two others,

while the copy left was directed to him and John Doe, the latter name not being in

the original subpoena at all ; and held, that the judge at his nisi prius might amend

the declaration by inserting, instead of " a copy of the writ of subpoena," " a copy of

so much of the writ of subpoena as related to the defendant." (Masterman v. Jud-

son, 8 Bing. 224.) " Looking to the object of this act," says Tindal, C. J., deliver-

ing the opinion of the court, " wdiich was, according to its title, to prevent a failure

of justice by reason of variances between records and writings produced in evidence

in support thereof, we think it should receive a construction as liberal as the words

will admit, and that the amendment now under consideration, falls witliin the fair

interpretation of the words of the act." (Id.)

In New-York also a statute has been passed, similar in its purpose to the one

above referred to. It provides that " Every variance between process, plead-

ings, or any instrument in writing recited or referred to in any other process,

pleading or record, and every mistake in the name of any officer or other

person, in stating any day, month or year, or in the description of any pro-

perty, in any pleading or record which, according to law, could be amended

by the court after verdict rendered in any cause, shall be disregarded

upon the trial of such cause, unless such variance or mistake be calculated

to surprise or mislead the adverse party, and to prevent his making due preparation

for a full answer on the merits, to the matter concerning which such variance or mis-

take shall have been made." (2 R. S. 406, ^ 49 )

There is obviously a defect in the phraseology of this section, which renders its

meaning somewhat obscure. " Every variance between process, pleadings, or any

instrument in writing," recited and referred to elsewhere, is not easily understood
;

and we apprehend its true reading to be as follows :
" Every variance between pro-

cess, pleadings, or any instrument in writing;" and the recital of or reference to the

same, " in any other process, pleading, or record," &c.

The term " written instrument," contained in the above provision, has no technical

meaning in our law, though it has in the Scotch. (See Jacobs Law Diet. Instruments,

Instrument of Premonition, Instrument of Resignation.) The only signification, in

popular language, which would in any degree satisfy the statute, is one of those affix-

ed to the word in Johnson's (4to) Diet., viz. "a writing containing any contract or

order." We believe, however, that in order to accomplish the intent of the legisla-

ture, the definition should be at least sufficiently broad to embrace all writings of every

kind " recited or referred to'"' in the pleadings, and which are necessary to be proved

upon the trial. (See Revisor's Rep. part 3, ch. 7, p. 39, 40.)

The texm property, also contained in this statute, has a very extensive signification,

both in law and popular language. It comprehends real and personal property—prop-

erty in possession and in action. The legislature probably intended to cover by it mis-

descriptions of personal property, as in trover, and trespass of goods ; and of real prop-

erty in ejectment, waste, &c. which must now be very particular. (2 R S. 304, ^ 8,

id. 334, ^ 5. See Borst v. Griffin, 9 Wend. 307.) Whether it extends to the interest

which the plaintiff has in the premises within the same statutes, quere.

The variance contemplated, furthermore, is such an one as the couit loould allow the

party to amend after verdict ; and by 2 R. S. 425, § 7, sub. 10, mistakes in names,
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sums of money, descriptions of property, or in reciting any day, month, or year, may

be so amended, provided the correct name, time, sum, or description, shall have been

once rightly alleged. In the same action, sub. 14, it is provided that any default or

negligence of a clerk or officer of the court, or of the parties, their counsellors or attor-

nies, by which neither party shall have been prejudiced, may in like manner be amend-

ed ; and by id. § 8, all variances of the like nature as those enumerated, may be amend-

ed after verdict.

And before the above statute was passed, the supreme court had gone a great way

in allowing amendments after verdict. Thus where, by a mere clerical mistake, the

cause of action was laid after the commencement of the suit. (Sargent v. Dennis, 2

Cowen's Rep. 515.) So where the plaintiff had, by mistake, declared on and made

profert of a bond, as under seal, whereas the seal had been torn off. (Rees v. Over-

baucrh, 4 Cowen's Rep. 124.) Also where oyer of a sealed instrument was wrong, al-

though the defendant relied on moving in arrest, supposing the oyer right till the trial.

(Daley v. Atwood, 7 Cowen's Rep. 483.) And this, simply, on parj'ing the costs of the

motion ; it not appearing that the defendant was deprived, by the mistake, of a sub-

stantial defence, but merely relied on the apparent defect, (id.) So a declaration for

notes in trover, which misdescribed them, was allowed to be amended after verdict.

(Hoffnagle v. Leavitt, 7 Cowen's Rep. 517.) But because the defendant, relying on

the variance, had not prepared for a defence which he had on the merits, the amend-

ment was granted, on condition that the plaintiff should consent to a new trial, (id.)

And where the defendant avowed as executor, when it should have been as devisee,

by which he lost his defence at the trial, he was allowed to amend on payment of costs.

(Wright V. Williams, 5 Cowen's Rep. 501.) So, after nonsuit for not confessing lease,

entry and ouster in ejectment, the nisi prius record was amended by inserting the de-

fendant's name, in the place where it was usually inserted, before the allegation of en-

try and ouster ; and the court would not hear an affidavit of merits to prevent the

amendment. (Jackson, ex dem. Young, v. Young, 1 Cowen's Rep. 131.) Where, in

ejectment, the plaintiff was nonsuited for a misdescription of the situation of the prop-

erty, the court set aside the nonsuit. (Jackson, ex dem. Sinclair, v. Bailey, 5 Cowen's

Rep. 265.) So where the plaintiff declared on a warranty of a bellows to bloio three

fires, and on the trial the proof was of a warranty to blow three fires for the term of

one year, the court, to avoid the expense of a new suit, granted a motion to amend af-

ter verdict, on the plaintiff consenting to a new trial and paying costs. (Hull v. Tur-

ner, 1 Wend. Rep. 72.) In Lion v. Burtis, 18 John. Rep. 510, the court recognize

the difhculty of laying down any general rule with respect to allowing amendments

after verdict, as every case must necessarily depend upon its own circumstances ; and

they say, " we do not intend to carry the practice so far as to amend at the trial, but

we mean to say that when a plaintifi has been nonsuited for a variance in the date of

the instrument declared on, or for any other variance arising from clerical mistake, we

will set aside the nonsuit, and give leave to amend on payment of costs. There may

be cases in which the judge at the trial will use a sound discretion in suffering the

plaintiff to take a verdict, and put the party to his application to the court for amend-

ment. It may be discreet to adopt this course, where the defendant has not been taken

by surprise, and where his whole defence has been gone into, or where he is pre-

pared to go into it."

We find but few decisions since the statute. One was a case of mere clerical mis-



Ch. 11.] Needs he Proved. GOT

take on the part of the plaintiff in setting forth a submission to arbitrators the judge

at the circuit overruled the objection taken by the defendant, and the plaintiff had a

verdict. The defendant made a case in order to obtain a new trial, and the plaintiff

moved to amend ; the motion was resisted on an affidavit of the defendant, stating

that he had a meritorious defence, but that under the advice of counsel, relying upon

the variance, he had not prepared for trial. Per Cur. Savage, C. J. :
" The defend-

ant swearing to a defence, and that, relying upon the variance, he omitted to prepare

for trial, we cannot permit this verdict to stand. The defendant ought not to have

availed himself of the technical error in the declaration ; still, strictly, he might take

the course which he has adopted, and all we can do is to relieve the plaintiff, without

subjecting him to costs. Let a rule be entered that the plaintiff have leave to vacate.

his verdict, and to amend his declaration without costs." (Carpenter v. Payne, 10

Wend. R. 604, 5.) Another case is that of Hess v. Fox, 10 Wend. R. 436, stated

ante, note 364. In neither of them, however, does it appear that any notice was taken

of the statute, and consequently they furnish no guide as to its construction.

**There has been a growing tendency in the courts for many years, to disregard

variances where the adverse party has not actually been misled. It is not deemed

necessary to add to the cases which illustrate that tendency, contained in the foregoing

notes. The late Practice Code of the State of New York, (Laws of 1848, p. 525,)

contains the following provisions, viz :

{^ 145.) " No variance between the allegation in a pleading and the proof, shall be

deemed material, unless it have actually misled the adverse party, to his prejudice, in

maintaining his action or defence, upon the merits. Whenever it shall be alleged,

that a party has been so misled, that fact shall be proved to the satisfaction of the

Court, hy aflidavit, showing in what respect he has heen misled ; and thereupon, the

Court may order the pleading to be amended, upon such terms as shall be just."

(§ 146.) " Where the variance is not material, as provided in the last section, the

Court may direct the fact to be found according to the evidence, or may order an im-

mediate amendment without costs."

(^ 147.) " Where, however, the allegation of the cause of action or defence to

which the proof is directed is unproved, not in some particular or particulars only, but

in its entire scope and meaning, it shall not be deemed a case of variance within the

last two sections, but a failure of proof."

All that is essentially new in these provisions, is the text contained in section 145,

i. e. proof " to the satisfaction of the court, by affidavit, showing in what respect" the

party has been misled.**

NOTE 377—p. 514.

The authorities are uniform in support of the doctrine contained in the text. (2

Hawks' P. C. b. 2, c. 46, ^ 169. 2 Inst. 218. 3 id. 230. 1 Hale's P. C. 361. 2

id. 179. Macnally's Ev. 496, 7, et. seq. The State v. Hanney, 1 Hawks' Rep. 460.

Commonweath v. Harrington, 3 Pick. 26. 4 Starkie's Ev. 1568. Starkie's Crim.

PI. 58.) But where the date of a particular fact is necessary to ascertain with pre-

YoL. 1. 88
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cision the offence charged, it must be proved as alleged. (10 Petersd. Abr. 508, note.)

So where a day is averred, by way of describing a written instrument, (id. ;
and see

ante, note 376.)

NOTE 378—p. 514.

See Pheenix Ins. Co. v. Waldon, Anth. N. P. 126, and other cases in connection-

with it, cited ante, note 376.

NOTE 379—p. 514.

The precise day on which an alleged fact took place is not in general material, and

need not be proved precisely as laid. (Stout v. Rassel, 2 Yeaies, 334. Cheetham v,

Lewis, 3 John. Rep. 43, 43. Tiffany v. Driggs. 13 John. Rep. 253. Gould's PI. 89.

Dunlap's Pr. 287. Perry v. Botsford, 5 Pick. 189.) This extends to all actions, whe-

ther they arise ex contractu or ex delicto
;
(Gould's PI. 90 ;) and as the plaintiff is not

confined usually to the time stated in the declaration, so neither is the defendant, when

the time on his part is immaterial, confined to that which is laid in his plea ; and the

same rule obtains throughout the subsequent pleadings, (id.)

An exception is, where the day or time alleged is descriptive of a written in-

strument, in which case the authorities seem agreed, that the evidence must cor-

respond with the allegations, or the variance will be fatal. (Gould's PI. 91 99;

and see ante, note 376, where a number of cases will be found illustrative of this doc-

trine.)

And though an unwritten contract has in strictness no date, and consequently the

time of making it is not as such material, yet, if time enters into the terms of a eon-

tract, or is involved in any of its essential parts, it must be proved as alleged. Hence,

in an action on the statute of usury, in which the plaintiff stated a corrupt agreement

made on the 21st of December, 1774, for forbearance from that time to the 23d of De-

cember, 1776, it was held that proof of an agreement made on the 23d of December,

1774, for forbearance for two years, did not support the declaration. (Gould's PI. 90,

91. Carlisle v. Trears, Cowp. 671. Harris v. Hudson, 4 Esp. Rep. 152. See

also Partridge v. Coates, 1 Carr. & Payne, 534, cited ante, note 371, p. 508, in con-

nection with other cases sustaining the same principle.) These authorities do not go

upon the ground, that the day upon which the contract was made is material, but

upon the ground that the time of forbearance, being necessary to ascertain the nature

of the transaction, is material-, and therefore a mis-statement of such time, either

with respect to its commencement, termination, or extent, is so far a variance from

the legal identity of the contract, and fatal. (See ante, notes 370, 371.)

Sometimes the day of performing a contract or covenant becomes material ; and

when so, it must be proved as alleged. Thus where a declaration set forth articles
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of agreement, by which the plaintiff covenanted to convey land to the defendant ; for

which the defendant was to pay a certain sum on the 27th of May, 1812, the residue

to be paid on the 1st of May, 1813 ; and on the first payment being made, the plaintiff

was to deliver a deed of conveyance ; and then averred, that the plaintiff did deliver

a deed en the 21th of May , 1812, which the defendant then and there accepted; but

the defendant, although he made the first payment on the 27th of May, 1812, failed in

paying the residue on the 1st of May, 1813 ; held, (Duncan, J. dissenting,) that the

tinae of making the conveyance was material, and therefore, that under the declaration,

evidence of a deed, executed and delivered to the defendant on the "id of May, 1813,

was inadmissible, although the plal^^ltifF offered to prove by parol testimony, that such

deed was accepted by the defendant and recorded at his instance. (Jordan v. Cooper

€t al., 3 Serg. & Rawle, 564.) If the plaintiff has not performed at the day, his alle-

gation should conform to the fact ; when the contract has been changed, and the time

of performance enlarged, he must declare accordingly, averring performance within

the time fixed by the subsequent agreement ; but if, instead thereof, he declare upon

the original agreement, and allege performance at the day, he will fail on the ground

of variance. This doctrine has been recognized in several cases, and all of them ob-

viously proceed upon the assumption that the time of performance is material. (Phil-'

lips et al. V. Rose, 8 John. Rep. 393. Baldwin v. Munn, 2 Wend. Rep. 399. Free-

man v. Adams, 9 John Rep. 115. Little v. Holland, 3 T. R. 590. Brown v. Good-

win, id. (note.) Hasbrouck v. Tappan, 15 John. Rep. 204. Jewell v. Schroeppel, 4

Cowan's Rep. 566.) And the time alleged may be rendered material by the state of

ihe pleadings ; thus in an action for negligence in protesting a note, where the decla-

ration averred a dpmand and notice on the 3d day of August, which was the right

day ; and on the trial, the plaintiff sought to charge the defendant on the ground of

demand, &c. having been made on the 2d day of August, vi-hich being the day before

the last day of grace, was inoperative ; held that the time was material, and that the

plaintiff could not sustain his action by proof so variant from his allegations. " Though

in personal actions generally," say the court, " the day is immaterial, it may never-

theless be rendered material bjr the pleadings. And such is the case here ; the decla-

ration gave no notice that the negligence complained of referred to the day of giving

notice. The defendant could not come prepared to repel that which the plaintiff aver-

red ;
yet this he must do, if, upon the proof offered, the plaintiff could recover. (House

V. Young, 1 Hamm. Rep. 504.) So where a declaration on a bill of exchange, by the

jsndorsees against the acceptor, alleged that the bill was endorsed to the plamtiffs as the

surviving assignees of A. B. after his bankruptcy : a witness on the trial proved the

hand-writing of the drawer, the acceptance and endorsement; and the commission of

bankrupt, with the proceedings thereoB, were put in. Lord Tenterden, C. J. :
" If

you had declared generally in the names of the plaintiffs, the possession of the bills by

them v/ould have done ; but here you state specially that they were endorsed after the

bankruptcy to them, as surviving assignees, and you have given no evidence of either

<5f those circumstances." Hutchinson , counsel for the plaintiff, remarked that the bills

were dated after the bankruptcy ; Lord T.—" That alters the case ; but you must

still show the plaintiffs to be surviving assignees, and that the bills were endorsed to

them as such." (Bernasconi v. The Duke of Argyle, 3 Carr. & Payne, 29 ) And

wherever the priority of facts in point of time becomes material, they must be proved

in their order as laid. (See ante, note .365.)
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Tn trespass, the day laid in the declaration is seldom material. (See Charles v.

Delpux, 2 Browne's Rep. 319. Originally, every declaration in trespass seems to

have been confined to one single act of trespass. When the injury was of a kind that

could be continued without intermission from time to time, the plaintiff was permitted

to declare with a c.ontinuando, and the whole was considered as one trespass. In

more modern times, in order to save the trouble and expense of a distinct writ oi-

count for every different act, the plaintiff is permitted to declare for a trespass com-

mitted on divers days and times between one day and another ; and such a declaration

is considered as if it contained a distinct count for every different trespass. But as

this is for the advantage and ease of the plaintiff, he is not obliged to avail himself of

the privilege, and may still consider his declaration as containing one count only, and

as confined to a single trespass ; in which case, the time becomes immaterial. As it

would give the plaintiff an undue advantage, if he could avail himself of the declaration

in both those modes, and might operate as a surprise on the defendant, the plaintiff

must make his election before he begins to introduce his evidence. (Pierce v. Pick-

ens, 16 Mass. Rep. 470, per Jackson, J.) Accordingly, in trespass quare clausum fre-

git alleged to have been committed, diversis diebus et vicibus, it was held, that if the

plaintiff gave evidence of one or more acts of trespass within the days specified, he

shall not be permitted to prove an act done at any other time ; but if he choose, he

may waive his right to prove any act within the days mentioned in his declaration,

and prove one done at any time before the commencement of the action, and within

the time prescribed by the statute of limitations. (Pierce v. Pickens, supra. 1 Saund.

24, a, note I. Gould's PI. 108, 7.) And where the trespass is laid with a continue

ando, according to the ancient mode, the same rule prevails. (1 Saund. 24, a, note 1.

Haak v. Breidenbach, 3 Serg. & Rawle, 206.) But if the plaintiff travels out of

the continuando, he must select one trespass, and rest upon that. (Joralimon v.

Pierpont, Anth. N. P. 42, per Van Ness, J., and see note (a ;) also Gould's PI. 100,

107.)

There are many acts of trespass which, when executed, cannot be done again, but

terminate upon the commission of them, and therefore cannot be continued ; as where

a man cuts down trees, or kills horses, &c. or takes away goods. In these, and

similar cases, if the trespasses were repeated, they cannot be laid with a continuando,

but must be declared on as done, diversis diebus et vicibus, between such and such a

time. If the former mode is adopted, the plaintiff will not be permitted to give

evidence of more than one act of trespass. He is not, however, confined to the

precise time laid, but may prove a trespass committed at any time before the

commencement of the suit. (1 Saund. 24, a, note 1. Sanders v. Palmer, 1 M'Cord,

165, 167.)

If a declaration in trespass allege an injury to have been committed on the same day

upon a horse and cow, proof that a trespass was committed on the horse in 1817, and

on the cow in 1820, will not support the declaration. (Sanders v. Palm.er, 1 M'Cord,

supra.) Further in relation to trespass, see post, vol. 3, p. 187, of the text. In eject-

ment, the averment of title is so far material, that it must be laid at or before the

time when it actually accrued. And if it appear to have accrued subsequent to the day

alleged, the variance will be fatal ; but not, if it appear to have accrued at any prior

period. (Siglar v. Van Riper, 10 Wend. Rep; 414, 417. Van Alen v. Rogers, \
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John. Cas. 281 ; see also Bailey v. Fairplay, 6 Binney, 45-1; Noakes v. Shaw, Cam.

& Nor. 457 ; Brown v. Luttorloh, Caai. & Nor. 425; and see post, vol. 3, of the

text.

NOTE 380—p. 514.

The allegation of a place is either merely formal or it is descriptive ; where it is

merely formal, proof is said to be unnecessary, and even on indictments upon criminal

charges, and in actions for local offences it is sufficient to prove the offence to have

been committed within the county. (4 Starkie's Ev. 1570 ; and see the next note.)

But wherever the allegation of place is descriptive, the proof must correspond with

the averment ; thus, in an action against a carrier, if the contract alleged be to carry

from A. to (3. a variance as to the termini is material. (Tucker v. Cracklin, 2 Star-

kie's Rep. 385 ; see also Lopes v. De Tasset, 1 Brod. & Bing. 538.) x\nd where

the declaration laid a promise to pay at A., and the evidence was of a promise to pay

at B., the variance was held fatal. (Umbehocker v. Russell, 2 Yeates, 339 ; and see

ante, notes 370, 371.) But in the case of Frith v. Gray, 4 T. R. 561, n., cited in

the text, in an action for not procuring the plaintiff a booth at a horse race, to be run

on Barnet common, in the county of Middlesex, where it was proved that the whole of

Barnet common was in the county of Hertford ; Lord Mansfield and the rest of the

court, on a motion for a new trial, upon the ground of variance, held, that as it was

perfectly immaterial whether Barnet common was in Middlesex or not, those words

might be rejected as surplusage.

Where, in a declaration upon an instrument in writing, no venue was stated in the

body of the declaration, but only in the margin, and no place was alleged where the

instrument was executed, held, not a variance, though the instrument produced in

evidence bore date at a different place from that in which the venue was laid. (Alder

V. Griner, 13 John. Rep. 449.) But the court say in this case, that had the declara-

tion alleged the instrument as having been made at the place where the venue was

laid, they would probably have been bound by authority to have decided otherwise.

(See ante, note 376.) An action for a nuisance to the plaintiff's real property,

whether corporeal or incorporeal, is local, and the action must be brought in the county

where the property is situate. (Mersey and Irwell Nav. Com. v. Douglass, 2 East,

497, cited in the text.) But it is not necessary to describe the precise local situation,

either of the property injured, or of the gravamen. (id.) And unless a precise local

situation be given, the place mentioned will be ascribed to venue, and not regarded as

descriptive, (id.) If, however, in such case a precise local description be given

it must be proved as laid, and a variance will be fatal. (See Shaw v. Wrigley, cited

arguendo, 2 East, 500 ; 4 Starkie's Ev. 1574.) Where the nuisance was alleged to

consist in obstructing the waters of U. Creek, and the evidence was of obstructions in

the water, near the mouth of D. Creek, the variance was held fatal. (Funk v. Arnold,

3 Yeates, 428.) So, in trespass, if the close is described, the plaintiff will be held to

proof of injury within the description. Thus, where the allegation was that the de'

fendants broke, &c. the plaintifi's' mill lot, and destroyed their mill dam extending

across Agawam river, &c. ; and on the trial, it appeared that the mill lot and miU
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stream were on the north side of the river, the dam extending across ; the plaintiffs

offered to prove that the defendants pulled up the dam on the south side of the ri-

ver, and that one of them, who did not cross the river, stood on the mill lot, giving

directions to the others while they were engaged ; to this evidence, as it related to

the destruction of the dam south of the thread of the river, the defendants objected,

because it was not within the description contained in the declaration. The evi-

dence was rejected, and the jury gave their verdict for a trespass committed on the

north side of the river ; held, that the decision of the judge at the trial, excluding

the evidence, was correct. (White v. Mosely, 5 Pick. 230.) Where the premises

were described as abutting on the close of the defendant, and there were three de-

fendants, A., H. and C, it appearing that the premises abutted on the close of A.,

but not of the other defendants, held, that this was ambiguity merely, and not a

variance. (Walford v. Anthony, 8 Bing. 75.) Under the 6th section of the pa-

tent law of February 21st, 1793, ch. 156, (2 Bior. 348,) the defendant pleaded the

general issue, and gave notice that he would prove, on the trial, that the machine

(for using which without licence the suit was brought) had been used previous to

the alleged invention of the plaintiff, at several places which were specified in the

notice, " and also at sundry other places in Pennsylvania. Maryland, and elsewhere

in the United States." The defendant having given evidence as to some of the

places specified, held, that evidence as to other places not specified was admissible
;

but that the court possess the power which will be exercised, to prevent the plaintiff

from being injured by surprise. (Evans v. Eaton, 3 Wheat. 454.)

Where it is doubtful whether the allegation of place be merely formal, or whe-

ther it be descriptive, the allegation will be referred to venue, rather than to de-

scription. (See Jeffries v. Duncomb, cited in the text ; 4 Starkie's Ev. 1570.) And

where the place of doing an act is precisely alleged, if the description be wholly im-

material, it may be rejected as surplusage. (4 Starkie's Ev. 1571.) Thus, in an

action for running down the plaintiff's boat in the Thames, near the Half-way

Reach, proof that it was done in the Half-way Reach is sufficient, the place being

entirely immaterial. (Drewry v. T wiss, 4 T. R. 558, cited in the text.) Proof that the

place is usually known by the name or description set forth in the declaration, is

sufficient; as where, in an action for a nuisance to the plaintiff' 's house, " at Sheer-

ness, in the county of Kent," it was proved that the house was situated in the ad-

jacent parish of Minster, but that both places were usually known by the name of

Sheerness. (Burbrige v. Jakes, 1 Bos. & Pull. 225.) And where the premises

were described as in the parish of Westbury, it appearing that there were two pa-

rishes by that name, (Westbury on Trym and the other Westbury on Severn,) it

was held no variance. (Doe v. Harris, 5 Maule & Selw. 326.) In a penal action

on the statute, 3 H. 8, ch. 11, § 2, against Dr. Leigh, for practising physic in

the parish of St. George's in the East, within seven miles of the city of London, it

appeared that the name of the parish was St. George's, in the covmty of Middlesex,

and Lee, Ch. J., held it was well enough, for it was more generally known by the

name of St. George's in the East than by the name of St. George's in the county

of Middlesex. (Cited by Best, serg't, arguendo, 3 Taunt. 128.) And where the

plaintiff sued gui tarn., alleging a loss at the game of rouge et noir, at the parish of

St. James, in the county of Middlesex ; held sufficient in error, although in Mid-

dlesex there are the parishes of St. James, Clerkenwell, and St. James in the
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liberty of Westminster. (Taylor v. Williams, 3 Bing. 449.) The latter parish, it

seems, was sometimes called St. James. But in trespass for breaking and entering

a house, where the premises were laid in the pariah of Clerkenwell ; it was proved

that Clerkenwell consisted of two parishes, the one known by the name of St.

John, the other by the name of St. James, and the whole was generally known by

the name of Clerkenwell ; the description was held insufficient. (Taylor v. Homan,

1 Moore, 161.) In an action for an excessive distress, the premises were laid to be

in the parish of St. George the Martyr, and were proved to be in the parish of St.

George, Bloomsbury ; held an improper description, (Harris v. Cooke, 2 Moore,

587. S. C. 8 Taunt. R. 539.) Per cur, " The parish should have been described

by its known and popular, and not by its general description. St. George, Blooms-

bury, was dedicated to Geot-ge the First, and St. George the Martyr is quite a dis-

tinct parish;" (id,; and see further Taylor v, Brooke, 3 Maule & Selw. 169.)

Where the declaration described premises for which rent was claimed, as situate in

the parish of B, and M. ; and the deed produced described the premises as situated

in two distinct parishes, the one B. and the other M, ; held, that the variance was

fatal, (Morgan v. Edwards, 6 Taunt, 394,) In an action to try a right of way, it

was alleged to be from a certain highway leading from the parish of L, to B,, and

the highway turned out to be at that part within the parish ; held no variance.

(Phillips V, Davies, 2 Anst. 572.)

NOTE 381—p, 515.

This, however, is only so where the place is laid as mere matter of venue. But

if a certain place is made part of the description of a fact charged in the indictment,

the least variance as to such place will be fatal ; as where a trespass in taking away
goods, or other offence, is alleged in such a parish, in the house of J, S., or in such

a parish, in a play house in Lincoln's inn fields ; and upon evidence it appears to

have been done at the house of a different person, or that there is no play house in

Lincoln's inn fields, (Hawk, P, C, b, 2, c, 46, § 171, Macanally's Ev, 501,) In

Regina v. Carnage, 3 Stalk. 385, the defendants were indicted for riotously assem-*

bling at the parish of St, Giles, in the fields, and breaking and entering the bed-

chamber of Sarah S., in the dwelling house of D. James and taking and carrying

away certain goods. Upon evidence, it appeared to be the dwelhng house of D,

Jameson ; and held, that though part of the offence was transitory, viz. the taking

and carrying away the goods, yet the other part being local, and the whole being

put together as one entire fact, under one description, the variance in respect to

the dwelling house was fatal to the prosecution. Mr, Starkie doubts the pro-

priety of this decision, and suggests a quere, whether, under such circumstances,

the defendant might not be convicted of that which is merely transitory,

though the prosecutor fail as to the local part
; (4 Starkie's Evidence, 1571,

ri, (e,); but he cites no authority showing that the case has been overruled.

Where the offence charged is of a local nature, as in burglary, &c., whatever is

alleged by way of describing the place where it was committed, must be proved as

laid; (Rex v. White, East's P. C. 780; Rex v. Woodward, id.; The State v,

Martin, 3 Murph. 533;) and though the description be more particular than was
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necessary, the whole must be established. (Rex v. Owen, Ry. & Mood. Cr. Cas.

118.) But where locality does not enter into the substance of the charge, and the

description is wholly immaterial^ it may be rejected as surplusage, and a variance

will not be fata!.

Though the allegation of place be intended only as venue, it is nevertheless so far

important, that the prosecutor must prove the offence charged to have been com-

mitted in the county where the venue is laid ; and if this be not made out, or the

contrary be shown in evidence, the defendant will be acquitted, except where a diffe-

rent rule has been provided by statute. (See 1 Chitty's Crim. Law, 177.) In lar-

ceny, however, if property is stolen in the county of A., and carried into the county

of B., the offender may be convicted in the latter place, under an indictment charging

the offence to have been committed there
;
(Hawk. P. C. b. 1, c. 151 ;) and it has

been a question in some of our courts whether the same doctrine apphed to the case

of property stolen in one state and carried into another. In Massachusetts the

course of decision has been uniform that it did. (Commonwealth v. Cullens, 1

Mass. .Rep. 116; Commonwealth v. Andrews, 2 id. 14.) And the solicitor general,

in the case last cited, referred to another which Dana, C. J., said he remembered
;

it was that of Paul Lord, who broke open a shop in Rhode Island, and stole goods

which he brought into York county, Massachusetts, where he was indicted as for a

theft committed there ; and it was determined by the whole court, five justices being

present, that he might be convicted of the larceny, though not of the shop breaking.

In New York, however, until recently a contrary doctrine has prevailed. (The
People V. Gardner, 2 John. Rep. 477.) But now it is expressly provided by statute,

that " every person who shall feloniously steal the property of another in any other

state or country, and shall bring the same into this state, may be convicted and

punished in the same manner as if such larceny had been committed in tliis state
;

and in every such case, such larceny may be charged to have been committed in

any town or city, into, or through which such stolen property shall have been

brought." (2 R. S. 698, § 4; see The People v. Burke, 11 Wend. 129.)

NOTE 382—p. 516.

In New York, it is also provided by statute that no indictment shall be deemed

invalid, nor shall the trial, judgment or proceedings thereon be affected, 1st. By
reason of having omitted the addition of the defendant's title, occupation, estate or

degree ; or by reason of the mis-statement of such matter, or of the town or county

of his residence, when the defendant shall not be misled or prejudiced by such mis-

statement ; or, 2d. By the omission of the words "with force and arras." or words

of similar import ; or, 3d, By reason of omitting to charge any offence to have been

committed contrary to a statute or several statutes, notwithstanding such offence

may have been created or the punishment thereof may have been declared by

any statute ; or, 4th. By reason of any other defect or imperfection in matter

of form, which shall not tend to the prejudice of the defendant, (2 R. S. 728,

§52.)

«
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