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A TREATISE

ON

THE LAW OF LEASES

^ait rtje ffiM).

OF THE INSTRUMENT OF DEMISE, ITS ESSEN-

TIAL AND FORMAL PARTS.

CHAPTER I.

OF LEASES BY PAROL, WRITING, AND DEED.

\ T common law, corporeal hereditaments were demisable,

except by_corporationsaggre^ate_(a), without deed or ^/^ -^cn^i^i/ tkt'Vi^UA-

writing ip) ; the lease being perfected, in the case of a demise 3"/i ^ ^y^ -

for years, by the entry of the lessee ; and by livery of seisin

in the case of a lease for life. A deed was always required

for the conveyance of incorporeal hereditaments (c). Grants

of chattels required neither deed nor writing, as they might

pass by simple manual transfer. Though the privilege of

(a) Co. Lit. 85, a. Barn.&Cres. 875. 882. Peter v. Ken-

(6) Co. Lit. 9, a. 49, a. 169, a. dal, 6 Barn. & Cres. 703. 708. Bird v.

(c) Ibid. Tpttell v. Howell, Noy, 54. Higgiason, 2 Adol. & Ell. 696; S. C.

The Duke of Somerset v. Fogwell, 5 4 Nev. & Man. 505; 6 Adol. & Ell. 824 ;
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2 or THE INSTRUMENT OF DEMISE [Part V.

leasing without deed did not extend to a corporation aggre-

gate, an allegation of a demise by them, not saying that it

was under seal, has been held good after verdict, the court

implying a deed {(l) .

Parol leases were early discountenanced in equity; and we

find Sir Thomas Egerton, the Lord Keeper, pronouncing

openly, in the reigns of Queen Elizabeth and the first King

James, that, for avoiding perjuries and other abuses, he would

not give help to a lease claimed by parol only (e) ; and that

it were good for the commonwealth if no lease parol were

allowed by the law, nor promises to be proved by -svitncsses,

'' considering the plenty of witnesses now-a-days which are

testes diabolices, qui magisfame quamfamd moventur" {/).

And it w^as afterwards enacted by the statute of frauds (//),

that all leases, estates, interests of freehold, or terms of years,

or any uncertain interest, of, in, to, or out of, any messuages

manors, lands, tenements, or hereditaments, made or created

by livery and seisin only, or by parol, and not put in WTiting,

and signed by the parties so making or creating the same, or

their agents thereunto lawfully authorised by writing, should

have the force and effect of leases or estates at will only, and

should not either in law or equity be deemed or taken to

have any other or greater force or effect, any consideration

for making any such parol leases or estates to the contrary

notwithstanding.

The second section, however, excepted all leases not exceed-

ing the term of three years from the making thereof, where-

upon the rent reserved to the landlord diu'ing such term

should amount to two-third parts at the least of the full

improved value of the thing demised.

Before this statute was passed, if a man by his will declared

that he had made a lease to another for twenty-one years, the

1 Har. & Wol. ei. Bridgland v. Shap- tridge v. Bell, 1 Ld. RajTii. 136. Yar-
ter, 5 Mees. & Wei. 375. Doe dem. borough v. The Bank of England, 16

Morgan v. Powell, B Scott's N. R. G87. East, 6.

693. 700-1
. Regina v. The Marquis of (e) Gary, 10. T. T. 40 Eliz.

Salisbui-y, 8 Adol. & Ell. 716. 738; (/) Gary, 38. 8th June, 1 Jac.

S. C. 3 Nev. & Per. 476. (r/) 2.0 Car. 2. c. 3. s. 1.

{d) Bird v. Iligginson, sup. Pai'-



Ch. I.i parol:—writing:—deed. 3

word had would have been taken in the present tense as the

word did, and would have created a valid lease (/i).

The statute, leaving untouched leases of incorporeal here-

ditaments and of chattels, cflFected an alteration in the mode

of leasing corporeal property only, by requiring a writing

signed by the party making the lease, or his agent (i). Any
Avritiug was sufficient. In fact, a lease might be collected

from a correspondence {j)

.

Though a deed was not made necessary, the practice of

granting leases \iy deed soon became usual, particularly where

the property was valuable, or the term of long duration.

A further change, however, was lately made by the act " to

simplify the transfer of property^' (/c) which pro^^ded (/), that

no lease in writing of any freehold, copyhold, or leasehold

land, should be valid as a lease, unless the same should be

made by deed ; but as it commenced and took effect from

the 31st of December, 1844, and did not extend to any deed,

act, or thing, executed or done, or (except as to certain matters

relating to contingent remainders.) to any estate, right, or

interest, created before the 1st of January, 1845, leases made

before that time were not affected by its provisions. It has

since been repealed, as from the 1st of October, 1845,by an act

of 8 & 9 Vict. (?w), Avliich enacted (w), that a lease required by

laAv to be in wi'iting of any tenements or hereditaments made

after that day shall be void at law unless made by deed.

Hence, leases made previously to 31 December, 1844, are

not subject to the provisions either of the act of 7 & 8 Vict,

c. 76., or of 8 & 9 Vict. c. 106. And as the latter applies

exclusively to leases required by law to be in writing, and as

leases falhng within the exception of the statute of frauds

(viz. leases not exceeding the term of three years from the

making thereof, whereupon the reserved rent shall amount to

(/() Dal. 34. pi. 24. 187. 194; S. C. 5 Scott, .51.5.

(i) Farmer dem. Eai-l v. Rogers, (Jc) 7 & 8 Vict. c. 76.

2 Wils, 26. (V) Sect. 4.

0) Jones V. Reynolds, 1 Q. B. .506. (m) 8 & 9 Vict. c. 106. s. 1.

514. Chapman r. Bluck, 4 Bing. N. C. («) Sect. 3.

B 2



'* OF THE INSTRUMENT OF DEMISE. [Part V.

two-third parts at least of the fall improved value,) are not

required to be in writing, it follows that they remain as at

common law. It is necessary, therefore, to notice the con-

struction of the 2nd section of the statute of fi-auds.

To bring a lease for three years within the exception, the

term must be computed from the time of the contract, and

not for three years to commence from a future day (o). But

a lease for a less term than three years may be made to begin

in futuro, pronded it do not exceed altogether three years

from the making Q?;)

.

A parol lease for seven years is not good even for three (</)

;

though such a lease will be presumed to be by deed or writing,

as the case may require, unless expressly stated to be by parol

;

as otherwise it would have no legal operation if).

It is observable, that what was considered a tenancy at

will when the statute of frauds was passed, is noAv generally

construed to constitute a tenancy from year to year [s)

.

A parol lease waiTanted by the second section of the statute

may be as special in its terms as a written one
{f)

.

The fourth section of the same statute provides, that no

action shall be brought whereby to charge any person upon

any contract or sale of lands, tenements, or hereditaments,

or any interest in or concerning them ; or upon any agree-

ment that is not to be performed within the space of one

year from the making thereof; unless the agreement upon

which such action shall be brought, or some memorandum or

note thereof, shall be in writing, and signed by the party to

be charged therewith, or some other person thereunto by him

laAvfuUy authorised. But leases not exceeding three years,

(o) Rawlins v. Turner, 1 Ld. Ra\-m. Dean, 1 Stra. 555. And see Atkinson

736. Anon. 12 Mod. 610, case 1021. v. Coatsworth, 1 Stra. 512; S. C. 8

(2>) Ryley v. Hicks, 1 Sti-a. 651; Mod. 33.

Bull. N. P. 177. Edge v. Strafford, (s) Clayton v. Blakey, 8 Term Rep.

1 Crompt. & Jerv. 391, 396; S. C. 3. Thunder v. Belcher, 3 East, 451.

1 TjTw. 293, tlie second page of that And see Goodtitle dem. Galloway v.

number. Herbert, 4 Term Rep. 680.

(?) Doe dem. HiUmgsworth v. Sten- (<) Lord Bolton v. Tomlin,5 Adol.&
nett, 2 Esp. 717-8. Ell. 856. 864; S.C. I Nev. & Per. 247.

(»•) Rex V. The Inhabitants de Little
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under a, rent of two-thirds of the full improved value, Have

always been considered as excepted from that section by the

operation of the second {u). The effect of the statute of

frauds, (said Mr. Justice Bayley,) as far as it applies to parol

leases not exceeding three years from the making, is this,

that the leases are valid, and that whatever remedy can be had

upon them, in their character of leases, may be resorted to

;

but they do not confer the right to sue the lessee for damages

for not taking possession {x).

A deed when necessary to the validity of a lease may be

either polled or indented. The latter is generally preferred for

the many advantages which it possesses over the former ; for

example, it may operate by estoppel {y), and contain covenants

on the lessee's part, objects Avhich cannot be attained by a

deed-poll, formerly called charta de imci parte, which, strictly

speaking, is not an agreement between two persons {z), but a

declaration by the party executing it of an act done, or

intended to be performed by him, in favor of some other

person. The lessee's acceptance of an interest under the

instrument, and which acceptance will be implied until he

expressly dissent from it (a), may render him liable to a

distress, or an action of debt, for non-payment of rent ; but

it is apprehended that he cannot be liable to an action of

covenant (b), as a covenant, with a few exceptions (c), can only

(m) Lord Bolton v. Tomlin, sup. 371, it is submitted, do not impugn

Edge V. Strafford, 1 Ci'ompt. & Jerv. this position. From the imperfect i-e-

391; S. C. 1 Tyrw. 293, the second port of Norris v. Elsworth, Freem.

page of that number. K. B. 463, it cannot be collected whe-

(x) Edge V. Strafford, sup. And tlier the lease was by deed-poll or

see Inman v. Stamp, 1 Stark. 12. indenture. Cross v. Powell, Cro. Eliz.

(y) See as to this, ante,Vol. I, p. 55. 438, was in debt. But see Knipe v.

(s) Lock V. Wright, 1 Stra. 571; Palmer, 2 Wils. 1 33, per Clive,J., and

S. C. 8 Mod. 40. Pordage v. Cole, Michell v. Dunton, or Donton, Ow.

1 Saund. 319. Co. Lit. 363, b. 54. 91.

(a) Gorton v. , 2 Rol. Ab. 787. (c) By the custom of London, 22

pi. 7. Gilb. Uses, 224, 3d edit. Ed. 4. 2, a. Priv. Lond. 149. F. N. B.

Thompson v. Leach, 2 Vent. 198. 146, A. Com. Dig. London, (N. 1).

201 ; S. C. 3 Mod. 296. By the custom of Bristol, Wade v.

(b) Chancellors. Poole, 2 Dougl. 764. Benbow, 1 Leon. 2. In the case of

Staines v. Morris, 1 Vcs. & B. 14. the King's lessee by patent, Ewre v.

Wilkius V. Fry, 1 Mcriv. 266; 2 Rose, Strickland, Cro. Jac. 240. Brett v.
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be created by deed executed by the covenantor. If a deed-

poll be adopted, all covenants on the tenant's part, as to

paint, repair, insure, &c., must be dispensed with.

Some persons {cl), indeed, maintain that acceptance of a

lease, and an entry on the land, vdll render the lessee charge-

able with the covenants : in support of Avhich position a case

in one of the year books (e), and to be found in Co. Lit. (/),

is usually cited as an authority ; but, as the form of action

there was debt and not covenant, it is submitted that it does

not support the position [g). At all events, it is the safer

course in practice to prepare the lease by indenture; and, for

the same reasons, to secure its execution by the lessee as well

as the lessor, or the execution of a counterpart by the lessee.

The form prescribed by the act " to facilitate the granting

of certain leases " {h) adheres to the indentm'c.

A lease by deed executed after the 31st of December, 1844,

and purporting to be an indenture, will have the effect of an

indenture, although not actually indented (i). The 11th

section of 7 & 8 Vict. c. 7G, now repealed, which enacted

that it should not be necessary in any case to have a deed

Cumberland, Cro. Jac. 399. 521; S. C. fers to two other cases in the year

3 Bulstr. 163; 1 Rol. 359 ; 2 Rol. G3
;

books; 3 H. 6. 26, [BJ, & 45 Ed. 3.11,

Poph. 136; Godb. 276. Wooton r. 12; the former ofwhich is also in debt,

Hele, 1 Mod. 291-2. and the latter is unconnected with our

{d) 4 Cru, Dig. 393. 3d Ed. s. 4, subject,

where the word hj two persons is in- (g) This view of the law which the

sorted instead of to. Com. Dig Cove- author formerly took in his Treatise

nant, (A. 1.) Vin. Ab. Condition, on the Law of Covenants, p. 1 0, c< seg.,

(I. a. 2.) Dy. 13. b.pl. 66. 2 Rol. 63. has since been confirmed by Penue-

Recoguised by Lord Coke, 3 Bulsti-. father, C.J., in Brown v. McFaiTan,

164. 1 Rol. 359. 2 Rol. 63. Co. Lit. 5 Irish Law Rep. 212. 216, who said,

230, b. note (1) by Butler. Co. Lit. that the author was perfectly waiTanted

by Thomas, vol. ii. p. 229. n. (F). See in his deduction:—that the action of

also Burnett v. Lynch, 5 Barn. & Cres. covenant can only be supported (ex-

589. 596; S. C. 8 Dow. & Ry. 368. cept in the case of a special custom, or

Staines v. Morris, 1 Ves. & B. 14. on a contract with the Crown,) against

Hawkins v. Sherman, 3 Car. & Pa. a party who, by himself, or some other

459. 462; and the Durham and Sim- person acting on his behalf, has exe-

derland Railway Company v. Walker, cuted a deed under seal.

2 Q,. B. 940. 954, per Coltman, J. ; S. C. (A) 8 & 9 Vict. c. 124.

2 Ga. & Dav. 326. (x) 7 & 8 Vict. c. 76, s. 1 1 ; and 8 &
(c) 38 Ed. 3. 8, f

A]. 9 Vict. c. 106. s. 5.

(/) Co. Lit. 231, a. Lord Coku re-
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indented, was ambiguous, as it might either refer to the mere

mechanical act of cutting or indenting the parchment or

paper of the deed, or to the circumstance of the instrument

being an indenture, as distinguished from a deed-poll.

The deed hitherto adopted in the case of a lease for years

has almost invariably been a common law lease, with " demise

and lease" as the operative words, the lessee's estate being

perfected by entry, without which, though tenant for most

purposes, he cannot maintain an action of trespass (^). It is

clear, however, that a lease for years may be made by a bar-

gain and sale Avithout enrolment (/), or a covenant to stand

seised {m), or a lease and release, or feoffment to uses ; the

estate, by virtue of the statute of uses (w), becoming abso-

lutely vested in the bargainee, covenantee, or cestui que use,

before entry, so as to sever the term from the reversion ; but

not to enable him to bring trespass till entry (o).

It is scarcel}'- necessary to observe, that the bargain and

sale, and covenant to stand seised, must be supported by the

proper considerations; the former by money or money's

worth ; the latter by marriage or blood.

Leases for lives were heretofore usually made by a deed

of demise accompanied with livery of seisin; and, where a

corporation was lessor, were necessarily so made; though,

except in the case of a corporation, a bargain and sale

enrolled, a covenant to stand seised, or a lease and release,

would have effected, and will still effect, the desired end.

The act of 7 & 8 Vict. c. 7Q{p) provided (9), that every person

might, from the 31st of December, 1844 (r), convey by any

deed, without livery of seisin, or inrolment, or a prior

lease, all such freehold land as he might before the passing

(Jc) Edge V. Strafford, 1 Crompt. & 3 BiUT. 1446.

Jerv. 391-8; S. C. 1 Tyrw. 293, the (n) 27 Hen. 8. c. 10.

second page of that number. (o) Lutwich v. Mitten, sup. Edge

(I) Lutwich V. Mitton, Cro. Jac. 604

;

v. Strafford, sup.

S. C. nom. Mitton & Lutwich, W. Jo. 7

;

(2'>) " An Act to simplify the transfer

Cart. 66. Lscham v. Morrice, Cro. Car. of property."

110, (q) Sect. 2.

(m) Right dem. Basset v. Thomas, (r) Sect. 13.
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of the act have conveyed by lease and release, and that every

such conveyance should take effect as if it had been made by

lease and release: provided always that every such deed should

be chargeable with the same stamp duty as would have been

chargeable if such conveyance had been made by lease and

release. But it was shortly afterwards repealed, as from the

1st of October, 1845, by an act of 8 & 9 Vict, [s), which

enacted {t), that after that day aU corporeal tenements and

hereditaments shall, as regards the conveyance of the imme-

diate freehold thereof, be deemed to lie in grant as well as in

livery; and that every deed which by force only of the enact-

ment under notice shall be effectual as a grant shall be

chargeable with the stamp duty with which the same deed

would have been chargeable in case the same had been a

release, founded on a lease or bargain and sale for a year,

and also with the' same stamp duty, (exclusive of progres-

sive duty) with which such lease and bargain and sale for a

year would have been chargeable.

This clause, though apparently applicable rather to the

transfer or conveyance of an existing interest, than the crea-

tion of a new and subordinate one, will, it is submitted,

embrace a freehold interest by way of demise or lease. If

so, there is reason to believe that a grant under the act of

8 & 9 Vict. c. 106, will often be substituted for a lease with

livery. In the case of leases by corporations, there can be

little doubt that the latter will fall into disuse. In other

cases, the question of expense will be balanced against the

inconvenience of livery. If livery can be made in person

without trouble, the old form of lease with that solemnity

will probably be adopted, as there will be a saving of the

35^. stamp on the power of attorney to make and receive

livery ; but where livery would have to be made by attornej^,

a grant under the act may be resorted to with advantage, the

additional lease for a year stamp imposed by it being set-off

against the stamp duty payable for the power of attorney.

(s) 8 & 9 Vict. c. 106. s. 1. (<) Sect. 2.
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The operative words, may then be " grant and demise," or

" grant demise and lease."

The 4th section of 8 & 9 Vict. c. lOG, enacted that the

word grant in a deed executed after the Ist of October, 1845,

shall not imply any covenant in law in respect of any tene-

ments or hereditaments except so fai* as it may by force of

any act of parliament imply a covenant {u) ; but it is observ-

able, that the effect of the word demise in creating a covenant

for quiet enjoyment {x) is not taken away; though the omis-

sion is of no great practical moment, as the implied covenant

arising on that word would jdeld to any qualifications con-

tained in the express covenant for quiet enjoyment usually

inserted in leases [y).

If a feofiinent be preferred, (not being a feoffment made

under a custom by an infant,) it ^Till be void at law unless

evidenced by deed [z) ; though, without doubt, it would be

good proof in equity of a contract for a lease. And it is to

be noticed, that a feoffment made after the 1st of October,

1845, will not have any tortious operation {a).

It seems at last to be decided that an indenture of lease

for more than three years need not be signed, under the

statute of frauds [b).

(m) And see a similar provision in {y) Nokes's case, sup. Deering v.

7 & 8 Vict. c. 76. s. 6. Fanington, sup. Merrill v. Frame,

(a) Nokes's case, 4 Co. 80, b; S. C, sup. Hayes v. Bickerstaff, Vaugli.

nom. Nokes v. James, Cro. Eliz. 674. 118. 126.

Holder v. Taylor, Hob. 12. Deering (s) 8 & 9 Vict, c 106, s. 3.

V. Farrington, 1 Mod. 113. Andrew's («) 8 & 9 Vict. c. 106, s. 4. And
ease, Cro. Eliz. 214. Coleman v. Sher- see a similar provision in sect. 7 of

vvyn, 1 Show. 79; S. C. 1 Salk. 137. 7 & 8 Vict. c. 76, now repealed.

Merrill v. Frame, 4 Taunt. 329. Iggul- (6) Cooch v. Goodman, 2 Q,. B. 580;

den V. May, 9 Ves. 325. 330. Bui-nett S. C. 2 Ga. & Dav. 159. Aveline v.

V. Lynch, 5 Barn. & Cres. 689. 609; Whisson, 4 Man. & Gra. 801.

S. C. 8 Dow. & Ry. 368.
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CHAPTER 11.

OF THE DATE.

T^HE date of the lease, which follows immediately after the

style of the deed, where an indenture is adopted, but in

deeds poll is inserted in the concluding clause, " In witness

&c.,^^ is either express or imphed : the former is the day and

year on which the deed purports to be made ; the latter is

the day of the delivery (a). A lease is always presumed to

be delivered on the day on which it bears date {b) ; and when

the days of the date and of the delivery are different, the

instrument takes effect from the latter (c). And, in hke

manner, if there be no date, or an impossible one, as the

30th of February, it takes its date and operation from the

delivery [d)

.

But where there is a sensible date, the word date in other

parts of the deed means the day of the date, and not of the

delivery. Therefore, where by an indenture, dated the 24th

(a) Anon. 3 Salk. 120. Arnote v. Holt, 212. Doe dem. Cox r. Day, 10

Bream, 6 Mod. 245 ; S. C, nom. Armote East, 427. Steele v. Mart, 4 Bai-n. &
V. Bream, Holt, 212. Cres. 272; S. C. 6 Dow. & Ry. 392.

(h) Sione v. Grubbam, 1 Rol. 3

;

And see Hedley v. Joans, 3 Dy. 307, a.

S. C, but not S. P., 2 Bulstr. 217 or (cZ) Goddard's ease, sup. Armitt,

225. The paging of this report is very Armote, or Arnote, sup. Cromwell v.

incorrect throughout. Hall r. Denbigh, Grunsden, or Grumsden, 2 Salk. 463;

Cro. EUz. 773. House v. Laxton, Cro. S. C. 1 Ld. Raym. 335; S. C, nom.

Eliz. 890. Knevytt v. Cope, 3 Leon. Crumwell v. Grunsdale, 5 Mod. 281.

266. Osbourn v. Rider, Cro. Jac. 135. Foot v. Berkley, 1 Vent. 83; S. C. 1

Ofley V. Hicks, Cro. Jac. 263-4. Tay- Lev. 234; 1 Sid. 460; 2 Keb. 322. 480.

lor i;. Lenne, 2 Rol. 479. .' 514. 611. 654. 673; Cart. 147; O.

(c) Goddard's case, 2 Co. 5, a. Clay- Bridgm. by Banu. 527. Anon. 1 Mod.

ton's case, 5 Co. 1. Cony v. Chom- 180. 1 Dy. 93, b. n. (28). Styles v.

ley, 2 Leon. 117. Armitt, Armote, Wardle, 4 Barn. & Cres. 908; S. C.

or Aniote, v. Breame, 1 Salk. 76; S.C. 7 Dow. & Ry. 507. Co. Lit. 46, b.

6 Mod. 244; 2 Ld. Raym. 1076. 1082;
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OF THE DATE. 11

of December, IS22, certain premises were leased by the de-

fendant to the plaintiff for ninety-seven years, subject to an

agreement for an underlease to one R. B., and the defendant

covenanted that he would, within the space of twenty-fom*

calendar months next after the date of the said indenture,

procure the said R. B. to accept such underlease at a certain

rent, and that in case R. B. would not accept it, the defend-

ant would within one calendar month after the expiration of

the said twenty-four calendar months, repay to the plaintiff

a certain sum ; it was held, that the defendant was liable to

pay the sum at the expii'ation of the twenty-five calendar

months after the date of the indenture, although it was

not in fact executed till the 8th of April, 1823, and conse-

quently twenty-five calendar months had not elapsed since

its execution (e).

It is competent to either party to show that the delivery

took place on a day different from the date (/) ; althougli

the tenant may have stated in his answer in a suit in chancery

brought to impeach the lease, that it had been executed on

the day on which it bore date (g). But a plaintiff declaring

on a lease as bearing such a date, without an averment that

it was delivered on a different day, cannot in a subsequent

stage of the pleading avail himself of the fact of its not having

been delivered on the day of its date (A)

.

(e) Styles v. Wardle, 4 Barn. & Cres. Jack dem. Wheatley v. Creed, 2 Huds.

008; S. C. 7 Dow. & Ry. 507. & Br. 128,

(/) Ofley V. Hicks, Cro. Jac. 263. (g) Jack dem. Wheatley v. Creed,

Doe dem. Reece v. Robson, 15 East, 32. sup.

Steele v. Mart, 4 Barn. & Cres. 272; (A) Hall v. Denbigh, Cro. Eliz. 773

S. C. 6 Dow. & Ry. 392. And see Ofley v. Hicks, Cro. Jac. 263-4.
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CHAPTER III.

OF THE PARTIES.

n^HE iudenture, if properly drawn, invariably designates all

the parties, by their christian and surnames, their places

of residence, particularizing the street, town, and county, or

the tillage, parish, and county ; and their title, profession, or

trade. But, in accordance with the maxim, nihil facit error

nominis cum de corpore constat, mistakes in the description of

the parties, unless very gross, will not vitiate the deed. It

will be suflficient, if the description, however imperfect, clearly

distinguish the person described from all others (c).

A departure from the practice of naming all the parties

was formerly, and in certain cases noticed hereafter may still

be, attended with serious consequences ; for if a deed pro-

fessing to be inter partes named only one of several (say

three) lessees as a party, and afterwards granted the premises

to the three, none but the party named could derive any

benefit under it [b) ; unless the habendum expressly pointed

out that they were to take in succession or remainder (c)

.

So, on the other hand, one not a party, the indenture being

inter partes, could not take advantage of the covenants

entered into by the lessee. Thus, where by indenture betAveen

J. Drummond of the first part, the dowager Baroness South-

(a) Shep. Touch. 233. 76; S.C. 1 Show. 58; Holt, 210. East

(6) See aute, Vol. I, p. 683. And Skidmore- r. Vaudstevan, Gro. Eliz.

Gilbyt>. Copley, 3 Lev. 138. Grene, or 56; S. C, nom. Scudamore v. Van-

Green, V. Edwards, 1 And. 258; S. C. denstene, 2 Inst. 673; 2 Rol. Ab. 22.

Cro. Eliz. 216; 1 Leon. 218; Mo. 297. Faits (F) 1. Storerv. Gordon, 3 Mau.
Wright dem. Plowden v. Cavtwi-ight, & Selw. 308. 322. Barford v. Stuckey,

1 BuiT. 282. Lowther v. Kelly, 8 Mod. 5 J. B. Mo. 23; S. C. 2 Brod. & Bing.

1 1 5. Clement v. Henley, 2 Rol. Ab. 22. 333. Gai-ducr v. Lachlan, 8 Sim. 123.

Faits, (F) 2. Salter v. Kidgly, Cai-th. (o) Ante, Vol. I, p. 683.
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ampton^ then guardian of Charles Lord Southampton, of the

second part, and the defendant of the third part, certain pre-

mises were leased to the defendant for twenty-one years, with

the reddendum to Charles Lord Southampton, and a covenant

with him and J. Drummond to pay the rent to the former, it

M'as held that Lord Southampton, being a stranger to the

indenture, could not join in an action of covenant for non-

payment [d).

So, where by certain indentiu'es made between J. Sim-

monds, for and on behalf of W. F. Berkeley, of the one part,

and J. Hardy of the other part, Berkeley agreed to let, and

Hardy to take, the premises in question, and the reddendum

was to Berkeley, and the covenants were expressed to be made

between Hardy and Berkeley only, the name of Simmonds

never occurring in the lease after the commencement until

the conclusion of the deed, which was as follows :
—" In wit-

ness whereof we have hereunto set our hands and seals the

day and year above written. J. Simmonds (L. S.) ; J. Hardy

(L. S.); the court held that Berkeley could not maintain an

action on the deed (e)

.

So, it has been held, that a covenant or agreement between

two persons that a third shall have certain land for years,

being made between strangers, could not operate as a lease,

though the third party aftenvards assented to the agreement,

and occupied the premises under it (/).

And, in like manner, a covenant by J. S. with J. D., that

his executors should have such land for twenty-one years,

was held not to amount to a lease {ff).

But if the lease, though by indenture, were not inter partes,

several persons might take as joint lessees : as if it ran in

these terms :
—" This indenture made the day of

witnesseth, &c., omitting the words " Between A. B. of tRe

one part and C. D. and E. F. &c. of the other part." In this

(d) Lord Southampton v. Brown, (/) Porry, oi' Pory, v. Allen, Cro.

G Barn. & Cres. 718. Eliz. 173; S. C. I Leon. 30.3; S. C, nom.
(e) Berkeley v. Hardy, 5 Bai'n. & Perryn v. Allen, Ow. 97.

Cres. 355; S. C. 8 Dow. & Ry. 102. {g) Ibid.
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respect the indenture had the same operation as a deed

poU (h).

These distinctions, however, so far at least as they concern

leases executed after the 1st of October, 1845, have lately

been abohshed by Parliament. The statute of 7 & 8 Vict,

c. 76 (i), made to commence and take effect from the 31st of

December, 1844 {k), enacted [l), that any person not being a

party to any deed might take an immediate benefit under it

in the same manner as he might under a deed-poll ; but it

did not extend to any act, deed, or thing, executed or done,

or (except as to certain provisions respecting contingent

remainders) to any estate, right, or interest, created before

the 1st of January, 1845. This pro\ision, by referring to a

deed-poll as the apparent standard for measuring the amount

of benefit taken by the person not a party to the deed, was

open to much objection, as it precluded him from taking

advantage of an estoppel, which, as we have seen {ni), can

arise only in cases where an indenture is adopted.

With reference to our subject, this act was repealed as from

the 1st day of October, 1845, by an act of 8 & 9 Vict, (y?),

which provides (o), that under an indenture executed after the

1st of October, 1845, an immediate estate or interest in any

tenements or hereditaments, and the benefit of a condition

or covenant respecting any tenements or hereditaments, may
be taken, although the taker thereof be not named a party to

the same indenture.

But as the act of 7 & 8 Vict, excludes from its operation

leases made before the 1st of January, 1845, and as the act of

8 & 9 Vict, applies only to indcntiu'es executed after the 1st

of October in that year, it follows that indentures of lease

made previously to the 1st of January in the same year are

stiU affected by the circumstance of their being iiiter partes

or not.

(/i) See Cooker v. Child, 2 Lev. 74; (/) Sect. 11.

S. C. 3 Keb. 94. 115. Lit. ss. 372. 373. (»i) Ante, Vol. I, p. 55.

(0 " An Act to simplify the transfer (n) 8 & .9 Vict. c. 106, " An Act to

of property." amend the law of real property."

(/•) Sect. 13. (o) Sect. 5.
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Indentures of lease made in pursuance of the late act " to

facilitate the granting of certain leases " {p) are required to

be inter pai'tes.

The instrument, unless executed or signed, as the case may
require, by the lessor, will not operate as a lease. This was

decided in a late case {q), where a party agreed with another

to take certain premises from a day named for a certain term,

for lOZ., and to deliver up possession at the end of the term;

and the instrument was signed by the taker only.

If the granting parties be more than one, they should all

execute the lease; for if only one of several joint tenants or

tenants in common execute it, no more than the share of that

party will pass (r). And if the declaration allege that all

demised, and on production of the deed it appear to have

been executed by one only of the lessors, and not all, the

variance will prove fatal [s) .

It is laid down in the case of Soprani v. Skurro {t), that a

lease executed by the lessee, and not by the lessor, is inopera-

tive, both as regards the interest and the covenants, for the

covenants depend upon the lease, and if there be no lease,

there can be no covenant. But this proposition has been

much weakened, if not overruled, by a late decision (m), in

which the court were clearly of opinion, that if a lease be

executed by the lessee, and he enter and enjoy the lands

demised, he is liable to an action of covenant by the lessor,

though he, the lessor, did not execute the deed: they consi-

dered the case as falling within the general rule laid down in

Comyns's Digest {x), that if one party executes his part of an

indenture, it shall be his deed, though the other does not

execute his part.

Where the deed is executed by attorney, the name of the

principal, and not of the attorney, should be inserted as the

demising party, and the delivery also should be made as the

(;)) 8 & 9 Vict. c. 124. Selw. 341.

{q) Doe detn. Marlow v. Wiggins, (<) Soprani v. Skurro, Yelv. 18.

4 Q. B. .367; S. C. 3 Ga. & Dav. 504. (m) Cooch v. Goodman, 2 Q.B. 580;

(r) Co. Lit. 1 92, a. S. C. 2 Ga. & Dav. 1 59.

(.9) Wilson, V. Woolfryes, G Man. cSc (a-) Com. Dig., Fait, C. 2.
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act and deed of the principal {y), Avitli a notice that it was

signed and sealed hj attorney^ in these or the like tenns :

—

" In witness whereof the said A. B., by C. D. his attorney^

hath hereunto set his hand and seal " &c. And the attestation

should be made to correspond.

(y) Frontin v. Small, 2 Ld. Raym. r. Back, 2 East, 142. See ante, Vol. I,

1418; S. C. 2 Sti-a. 705. Combes's p. 390, as to leases by Agents,

case, 9 Co, 7 6, b. 2nd resolution . Wilks
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CHAPTER IV.

OF THE RECITALS.

T3ECITALS are seldom inserted in leases, unless the pecu-

liar title of the lessor seem to require notice, as in the

case of his being himself but a lessee, or a tenant for life, or

a mortgagee, and so forth. In these cases it is usual to reqite

his title with a view to show the collateral determination to

which the lessee's estate may be exposed. It is not the

universal practice to recite the lessor's title even where the

lease is made in pursuance of a power ; though perhaps it is

a better plan, and more consistent with the usage in other

cases, to set forth the power at length, referring, of course,

by date and parties, to the instrument in which the power

is contained.

Where brevity is an object, a declaration or statement, equi-

valent to a recital, of the lessor's title is sometimes introduced

at the conclusion of the parcels, in these or similar terms :

—

^'All which said premises, with their appurtenances, were

by indentui'e of lease, bearing date, &c., and made or ex-

pressed to be made between, &c., demised to the said (lessor)

for the term of, &c."—or "by indentures of lease and release,

[as the case may be,] bearing date respectively, &c., and

made, &c., were conveyed and assured unto and to the use

of the said (lessor) his heirs and assigns for ever" : and

if the lease be made by mortgagee and mortgagor, may be

added, "and by indentures of lease and release, bearing

date respectively, &c., and made, &c., were conveyed and

assured unto and to the use of the said (mortgagee) his

heirs and assigns, by way of mortgage for securing to him,
VOL. II. c



18 OF THE INSTRUMENT OF DEMISE. [Part V.

his executors, administrators, or assigns, the repayment of the

sum of —/., and interest thereon at the rate of 5/. per cent.

per annum, on a day long since past," or, " on the day

of now next ensuing."

It is observable that the late act "to facilitate the granting

of certain leases" («) recognises in the form given in the 1st

schedule the occasional necessity for recitals in a lease.

(a) 8 & 9 Vict. c. 121.
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CHAPTER V.

OF THE TESTATUM.

"VTEXT comes the testatum, or witnessing, or operative part

of the deed, which usually states the consideration of the

grant; if money, to whom and by whom paid; the acknowledg-

ment of the receipt; the name of the lessor; the words of grant

or demise ; and the name of the lessee. The various parts of

the deed preceding the habendum are in the aggregate some-

times called the premises^ a term which occasionally leads to

confusion, the parcels being also recognised by the same name.

The consideration must of course depend on circumstances.

Sometimes it is a pecuniary payment, at others expenditure in

buildings, repairs, or improvements, or an outlay already

incurred by the lessee. In ordinary leases, the payment of

the rent and performance and observance of the covenants on

the lessee's part constitute the consideration for the demise

;

while, in the renewal of ecclesiastical leases, the consideration

is usually nothing more than a surrender of the former

lease [a) . And in other cases of renewal, the ordinary course

is for the lessee to deliver up the old lease on receiving the

new one, the new lease usually stating that it is made in

consideration of the surrender of the old one {b)

.

Where money is paid as the consideration, the receipt in

the body of the deed is not of itself evidence of payment.

Prima facie, the presumption is against the payment, unless

the receipt be indorsed; but the presumption may be re-

butted by evidence (c),

(a) Baruai-d.Ch. 184. (c) 1 Prest. Abst. 72. 299. 3 Pi-est.

(&) Lyon V. Reed, 13 Mces. & Wei. Abst. 15.

285. 304.

c 2



20 OF THE INSTRUMENT OF DEMISE. [Part V.

If the consideration be fraudulent, unjust, or immoral, for

instance, if it be founded on a marriage brokage transaction,

or be contemporaneous with a loan of money, and used as a

means of evading the laws of usury, the lease will be void(rf);

although, in the latter case, the proposal for connecting the

loan with the lease move from the lessor (e). But an under-

lessee, bond fide, and not concerned in the transaction of the

loan, will not be disturbed (/) . Kor will a lease be set aside

merely on account of its being contemporaneous with an

advance of money to the lessor. To induce the court to

interfere, there must be, in addition, some evidence or legal

presumption of the advance being used as a means of usury (5').

In a late case [h), V. agreed to piu-chase of K. certain fix-

tures for 150/., and his stock in trade at a valuation: 125/.

were to be paid on taking possession, and the remainder by

three bills at two, four, and six months^ date. And K. agreed

to grant, and V. to take, a lease of a certain messuage, at a

rental of 60/., for twenty-one years. Y. tendered for execution

a lease, the consideration for Avhich was stated to be not only

the yearly rent and covenants thereinafter reserved and con-

tained, but the sum of 150/. also, therein expressed to be paid

b}- V. to K.; and it was held, that K. Avas not bound to exe-

cute it, as it would appear that the 150/., which were to be

paid for the fixtm'es, constituted a part of the consideration

for the lease, and might afford prima facie e\idence against

him which he would have to rebut by means of witnesses, or

by the production of the agreement.

The office of the testatum being to designate the parties by

and to whom the lease is made [i], care should be taken to

ensure perspicuity in this particular. Singular errors occa-

(tZ) Stribblehill v. Brett, 2 Veru. (f) Molloy v. Ixwm, 1 Scho. & Lef.

445; S. C. Prec. Ch. 165; S. C, nom. 310.

Scribblehill v. Brett, 1 Bro. P. C. 57; (/) Ibid.

Toml. Ell. vol. 4, p. 144. Browiie v. (</) Moore r. McKay, 1 Beat. 282.

O'Dea, 1 Scho. & Lef. 115. Drew r. (Ji) Vonhollen r. Knowles, 12 Mees.
Power, 1 Scho. & Lef. 1 82. 194. Molloy & Wei. 602.

V. Irwin, 1 Scho. & Lef. 310. Doe dera. (/) 3 Leou. 34. 2 Bla. Com. 298.

Grimes v. Gooch, 3 Barn. & Aid. 664.
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sionally occur from negligence ; and deeds have been seen in

which the name of the lessor has been altogether omitted

from the testatum^ the form running thus :
—" Now this in-

denture witnesseth that, in consideration of &c.j paid by &c.,

to &c., the receipt &c., hath demised &c. ;" though in these

and similar cases, it is apprehended that the lease mil not

be inoperative if its entire context show who was intended to

be the grantor (k)

.

Whether the omission to name the lessee in the testatum

can be supplied by naming him in the habendum is not clear,

the cases on the point being utterly at variance.

On the one hand, it was said by Mounson, J., Mich.

15 Eliz. (/), that if the premises did not limit the person who

should have the estate, the habendum should not give any-

thing to the person, unless it were expressed in the premises

what person should have it; and Manwood, J., in the same

case {m), said, that, when by the premises of the deed the

parties were not named, the habendum should never bring in

a strange person. According to Rollers Abridgment {n), the

same position was laid down by two justices in the King's

Bench, in Mich. 37 Eliz. And again we find it determined,

Mich. 44 & 45 Eliz. (o), that a bargain and sale by indenture,

without saying to whom, although it were habendum to

W. G., who was party to the deed, was not good. But the

case coming again before the court in the next term (p), the

objection was held to be obviated by the pleadings.

On the other hand, Tothill reports a case (g), determined in

22 Eliz., where the judges were of opinion that a lease was

good, though no lessee were named in the demise, but in the

habendum ; and Gary, reporting the same case (r), says, that

(k) Trethewy v. Ellesdon, 2 Vent. 121, a.; Yelv. 8; & Mo. 665, but this

141. And see Spyve v. Topham, 3 point is not noticed.

East, 115. (p) Cro. EUz. 917.

(0 Anon. 3 Leon. 32-3. (5) Buller v. Doddington, Toth.

(hi) Page 34. 104, numbered 22G by mistake.

(n) 2 Rol. Ab.66.pl. 13. tit. Graunts. (r) Under the name of Butler «.

(0) Bustard v. Coulter, Cro. Eliz. Dodson, Gary, 122.

902-3. This case is also reported in 4 Co.
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the cause being referred to the two Lord Chief Justices and

the Lord Chief Baron, they certified their opinion that the

lease was good in law, notwithstanding the lessee was not

named in the premises of the lease, but in the habendum;

and, therefore, decreed accordingly that the lessee should

hold the said lease.

In the later case of Eeles v. Lambert, Hil. 23 Car. (s), an

objection was taken that the plaintiff had not deduced to

himself a good title to the tenements, for he alleged a demise

of them, habendum to the plaintiff, who was not named in

the premises ; but this was after agreed to be well enough,

for a lease so made was good. And Latch said it had been

so adjudged.

These are the only cases which I can find on the subject;

but as the latest, if not the gravest of these authorities,

decides in favor of the lease, and as the same doctrine is

advanced by Coke [t] and Sheppard {zi), not to mention the

present judicial disposition to sacrifice mere technicalities to

the real object of the deed, ut res niagis valeat quam pereat,

we may perhaps safely conclude, that if the lessee be named

in the habendum, the lease will not be invalidated merely on

the ground of his not being named in the testatum. Lord

Coke, however, sagely recommends that no well-advised

man should trust to such deeds which the law by con-

struction only makes good ut res magis valeat; and adds,

that when form and substance concm*, then is the deed fair

and absolutely good {x).

Where a lease is made bj' a parson, he only is to be the

granting party ; the patron and the ordinary, having no real

interest in the lands, merely affix their respective seals, and

express their consent in the body of the deed {y)

.

To operate as a lease, the instrument must contain words

(*) Eeles V. Lambert, Al. 38. 41. {x) Co. Lit. 7, a.

{t) Co. Lit. 7, a. (?/) Bae. Ab. Leases, 383. As to

(m) Shep. Touch. 75. And see 4 leases by Ecclesiastical CorporationSj

Cru. Dig. 290, 3rd ed. and 1 Prest. Abst. see ante, vol. 1, p. 238.

70.
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binding on the demising party {z). The usual operative

Avords arc, '' demise and lease/^ or "grant, demise, and

lease " (a) . The word " demise " only is used in the form

given by the recent act " to facilitate the granting of certain

leases (b) ." No particular form of words, however, is requi-

site (c), and it is quite clear that the words " shall have and

enjoy," without others to qualify them, will amount to a

present demise {d) ; though Tanfield, J., took a distinction

between a covenant and grant that A. should have and hold,

and that he should enjoy the premises for the term, declaring

that the former was a good and absolute lease, but that the

latter was not, because it sounded only in covenant (e).

Words of license and permission to enjoy (/), to take the

profits {g), to use (A), occupy or inhabit (^), the premises, are

equally elFective,

So, a lease may be collected from a correspondence (/c)

.

But a license to enter on the lands to hunt (/), to sow (m),

or to stack hay (w), will not amount to a lease. So, an agree-

{z) Clayton v. Burtenshaw, 5 Barn.

& Crcs. 41; S. C. 7 Dow. & Ry. 800.

Doe dem. Marlow v. Wiggins, 4 Q. B.

367;S. C. 3 Ga. & Dav. 504.

(a) In 2 Inst. 483, it is said, that

demise is applied to an estate either in

fee-simple, fee-tail, or for term of life,

and so commonly it is taken in many
writs. 3 Barn. & Adol. 590.

(&) 8 & 9 Viet. c. 124.

(e) Wright v. Trezevant, or Treve-

zant, 1 Mood. & Malk. 231; S. C.

3 CaiT. & Pa. 441.

((Z) Maiden's case, Cro. Eliz. 33;

S. C. Anon. Mo. 8, pi. 31 ; Dal. 7. pi. 2.

Drake v. Munday, Cro. Car. 207; S. C.

W. Jo. 231. Tisdale v. Essex, Hob.

34 ; S. C. Mo. 861 ; 1 Rol. 397 ; 1 Brownl.

& Gold. 23. Doe dem. Jackson v.

Ashbm'ner,5 Term Rep. 163-7. Wright

dem. Plowden v. Cartwright, 1 Bun".

282-6; S. C. nom.Wright dem. Plowden

V. Cartwright, 1 Ken. 529. Whitlock v.

Ilorton, Hartwell, or Chartwell, Cro.

Jac. 91 ; S. C. Mo. 776; Noy, 14.

(e) Evans v. Thomas, Cro. Jac. 172.

(/) 10 E. 4. 4. 7. Bro. tit. Leases,

pi. 30. Bro. tit. Licenses, pi. 19. 5 H.

7. 1. 1. 3 Bulstr. 252. Trever v.

Roberts, Hardr. 366.

(</) Anon. 3 Salk. 223. See Regina

V. Winter, 2 Salk. 587.

Qi) Anon. 1 1 Mod. 42.

(0 Plowd. 154, Argl 10 E. 4. 4. 7.

Rees dem. Chamberlain v. Lloyd,

Wightw. 127. Right dem. Green v.

Proctor, 4 Burr. 2208. Hall v. Sebright,

1 Mod. 14; S. C. 1 Lid. 428; 2 Keb.

534. 561. Doe dem. Pritchard v. Dodd,

5 Barn, & Adol. 689. 693-4 ; S. C.

2 Nev. & Man. 838, and note there,

p. 846.

(k) Jones v. Reynolds, 1 Q. B. 514,

Chapman v. Bluck, 4 Bing. N. C. 187.

194; S. C. 5 Scott, 515; 1 Am. 27.

(V) Anon. 3 Salk, 223. See Regina

V. Wmter, 2 Salk. 587.

(m) Hob. 35. Hare v. Celey, Cro.

Eliz. 143; S. C, nom. Hare v. Okelie,

1 Leon. 315; Gouldsb. 77.

(?i) Web V. Paternoster, Palm. 771

;

cited in Wood v. Lake, Say. 3.
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ment by parol that the plaintiff should have the liberty of

stacking coals upon the defendant's close for the term of

seven years, and should during that term have the sole use

of the close, was held not to amount to a lease, and was con-

sequently good for the seven years, notwithstanding the

statute of frauds (o) ; an easement and not an interest in the

land being conferred : and it was further determined, that

the agreement did not come within the term " uncertain

interest in land,^^ used in the statute, as those words related

only to interests which were uncertain as to the time of their

dm'ation [p)

.

For further information, the reader is referred to a pre-

vious chapter treating of the distinction between leases and

agreements for leases, the consideration of which has neces-

sarily, in a great degree, anticipated this branch of our

subject {q).

(o) As to which, see ante, vol. 2, p. (p) Wood v. Lake, Say. 3.

2, et seq. (5) Ante, vol. 1, p. 579, e( seq.
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CHAPTER VI.

OF THE PARCELS, AND CLAUSES OF REVERSION AND ESTATE,

A N accurate aud perspicuous description of tlie parcels is

indispensable^ as well with a \dew to their future iden-

tity, as for the more important purpose of passing all the

property intended to be comprised in the lease. This object

is attainable by various means ; by reference to the kind of

land, as arable, pasture, or the like ; to the name by which

the premises have been usually known ; to the number of

acres; to locahty; to abuttals or boundaries ; and to former

occupations. In some cases, all of these particular references

may be requisite to define the parcels with certainty: in

others, a part of them only.

Where the premises have been usually held in lease with-

out alteration, the parcels are in general a mere transcript

from former leases ; but where, by the conversion of pasture

into arable, the demohtion of hedges, or other landmarks, the

nature or appearance of the property has been changed, and

the means of identity are consequently impaired or destroyed,

it is advisable to particularise the parcels as well as by their

ancient as by their modern description, which may be done

either by introducing the ancient description first, with the

addition of " All which said premises are now better known
by the description following, that is to say. All, &c.;" or

by inserting the modern description first, and adding, " All

which said premises were formerly known by the description

following, that is to say. All, &c.," here adding the ancient

description.

This practice is particularly useful on grants of leases by

ecclesiastical bodies, who are frequently deterred from varying
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the ancient description^ by the fear of incurring the penalties

of the restraining statutes (a)

.

Where a lessee grants an underlease^ it is not unusual to

recite the lease, describing tlie parcels in the recital, and

referring to them in the granting part of the deed as the

messuage &c. [as the case may be] and premises comprised

in and described by the lease recited.

Prima facie, the land demised is of the kind mentioned in

the lease ; and, therefore, if the deed describe meadow land

as meadow land, no other evidence is necessary to prove that

it was meadow land at the commencement of the term(i);

but the tenant is not precluded by the description from show-

ing its real nature ; and, accordingly, where one covenanted

to pay 5/. for every acre of meadow he should plough up, and

two closes of land, called Lane's Meadows, comprised in the

lease, were ploughed up by the defendant, he was not estopped

from pleading that these closes had in fact been arable for

sixty years past, the name of meadow being only a descrip-

tion of the land by reputation, and no direct averment that

it partook of that quality. Should the nature of the land be

taken from tlie name, then all the lands in Lincolnshire

which have undergone improvement, though still called mai'sh

in deeds, would lilvewise stiU be marsh (c).

Tolls, being an incorporeal hereditament, cannot, in general,

pass except by deed. But where an act of parliament pro-

vided, that if the owner of a market should lease the market,

or the site thereof, and all or any of the erections or build-

ings thereon, to any person or persons, the lessee or lessees

thereof should during the term of liis, her, or their lease,

(but subject to such exceptions or restrictions, if any, as

might be expressly contained in any such lease,) have and

enjoy all the rents and tolls authorised to be taken by the

act, as the owner for the time being of the market would be

entitled to do, if such lease had not been made, it was held

(«) Dean and Chapter of Ely v. (b) Birch v. Stephenson, 3 Taunt. 469.

Stewai-t, or Steward, 2 Atk. 44; S. C, (c) Skipwith v. Green, Mod. 3J 1

;

more fully reported, Barnai-d. Ch. 170. S. C. 1 Stra. 610; 1 1 Mod. 388.
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that a lessee of the market under a parol demise had a right

to take.the tolls {(l).

The parisli and county in which the premises are situate

should be stated and with great accuracy ; for if a lease be

made of all houses, mills, &c,, in A., a mill in B. will not

pass, although both mills may be under one roof (e) ; but if

the parcels be described as lying in A. and B., it is not neces-

sary that they should lie in both : it is sufficient if they lie in

either (/).

Unless the case absolutely require it, it is not ad\asable

to accumulate description on description, or particularise too

minutely all the various circumstances of name, place, locality,

boundaries, and occupation : such only as are sufficient for

the pm-pose of identity should be introduced. If, for instance,

the identity can be perfectly estabhshed by inserting the name

of the farm, and the parish and county, the other particulars

should be omitted. "VVliere numerous circumstances are re-

ferred to, questions frequently arise how far they must concur

in distinguishing the demised premises, and to what extent

words of particular explanation may qualify words of general

description.

Thus, where a lease was made of a messuage and two yard

land in B., in the possession of G., no more of the two yard

land was held to pass than was in G.^s possession, although

part, not in his possession, had from time out of mind been

parcel of the two yard land {ff).

So, where one seised of five messuages in the parish of St.

Sepulchre, London, in the occupation of W. G., demised all

his tenements situate in the parish of St. Andrew, Holborn,

in the occupation of W. G., it was held, that the five mes-

suages in St. Sepulchre would not pass; for notwithstanding

the later certainty, as to the premises being W. G.^s occupa-

tion, was true, yet, the first certainty, as to the parish, being

((/) Bridgland v. Shapter, 5 Mees. nom. Hall v. Peart, Poph. GO.

& Wei. 375. (/) Anon. Clayt. 123. pi. 218.

(c) Hall V. Combs, Cro. Eliz. 368. (g) Bartletti-. Wright, Cro.Eliz. 299.

Doddington's case, 2 Co. 32, b.; S.C,
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false, the demise was void (h) . The report adds, that it would

have been otherwise if there had been a true certainty in the

first place, as if the lessor had demised the tenements in the

tenure of W. G., in the parish of St. Andrew, Holborn, in

which case it was agreed that the tenements would have

passed notwithstanding the false addition; for utile per inutile

non vitiatur (?). This latter position, however, is denied by

Hobart, who said " I hold it to be plain contrary, for the

several circumstances and descriptions circumscribe and ascer-

tain the grant ; and it is a good rule, incivile est nisi tola

sententia perspecta de aliqudparte judicai^e " {k)

.

In a late case (/), Park, J., laid down the following rule on

the subject:—When there is a sufiicient description set forth

of the premises, by giving the particular name of a close, or

otherwise, a false demonstration may be rejected ; but when

the premises are described in general terms, and a particular

description is added, the latter controls the former. On
this principle, where a lease was made of all that part of the

park called Blenheim, situate in the county of Oxford, and

now in the occupation ofone R. S., in a direct line across the

said park from the gate called Old Woodstock Lodge, Mng
on the north-west side of the said line, &c., [setting out other

abuttals,] together with the farmhouses, and other houses,

&c., belonging or appertaining to the said premises, and

which are now in the occupation of the said R, S.; it was held

that a cottage and appurtenances within the hue and abut-

tals set out in the lease, but not in the occupation of R. S.,

would pass. But had it been a grant of all that part now in

the occupation of R. S., and Ijing on the north-west side of

the hue, the occupation Avould have been a material part of

the descrij)tion, and nothing would have passed which was

not both in the occupation of R. S., and on the north-west

Qi) Dowtie's case, 3 Co. 9 b., 1st (I:) Stukeley t). Butler, Hob. 171.

resolution; S. C. nom. The Duke of {I) Doe dem. Smith v. Galloway, 5

Northumberland's case, 1 Leon. 21. Bai-n. & Adol. 43. 51 ; S. C. 2 Nev. &
(i) Ibid. Man. 240.
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side of the line (m). And, according to a very early case (w),

it appears that if a lease be made of all the meadows in D.

and S._, containing ten acres, when in fact they contain twenty

acres, the whole twenty acres will pass. But where a lease

was made of forty-seven acres of meadow near the ditch,

fifteen of which were described to lie in D., twenty in E., and

twelve in F., when in truth they all lay in F. alone, it was

doubted whether the lessee should enjoy the whole forty-seven

acres (o).

In Jack V. Bell (p), a lease was made of all that part of the

township of Ballymaguigan containing 509 acres, arable,

meadow, and pasture, English statute measure, for three lives

renewable for ever, bounded on the south with Derygarve,

on the north and east with Lough Neagh, and on the west

wath J. T.'s and J. W/s lands. The township of Ballyma-

guigan contained, besides the part comprehended within the

above specified boundaries, T/s and W/s lands, and a portion

of land in the possession of the lessor himself. These lands

lay outside the boundaries of the demised premises, and

within those boundaries were contained, in addition to the

509 acres ai'able, meadow, and pasture, nearly 400 more acres

of bog, and cut out or reclaimed bog, interspersed with and

surrounded by the arable land, except on one side, where the

demised land was bounded by T.'s and W.'s lands, and on one

part of another side where it was bounded by Lough Neagh
;

so that the space within the said boundaries measiu'cd alto-

gether 905 acres or thereabouts. And the point at issue

between the parties being, whether this quantity, or the de-

clared boundaries, should be taken as the test of the amount

of the land which passed. Baron Pennefather held, that the

whole of the land, moss, bog, and cut out bog, which lay

within the boundaries described, passed by the lease. The

court of Queen's Bench in Ireland refused to disturb a verdict

(m) Ibid. (jj) Jack dem. Dawson v. Bell, 2

(») WiUoughby V. Foster, I Dy. 80, Jebb & By. 432; S. C. 3 Irish Law
b. pi. 56. Rep. 140.

(o) 1 Dy. 80, b. pi. 57.
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founded on the learned Baron's opinion : the judgment of the

Queen's Bench was afterwards affirmed by the Exchequer

Chamber in Ireland [q), and finally by the House of Lords,

without hearing counsel for the lessee [r).

Where a lease professed to demise to the plaintiffs all

mines and minerals, " in, upon, or under, all or any part of

the messuages or tenements, fields, closes, or parcels of land,

described and set forth in the map hereunto annexed ; and

also in, upon, or under, all or any part of that large tract of

common called Mold Mountain ; all which premises are

situate in the townships of &c., and are bounded &c., and,

all which are particularly described, dehneated, and dis-

tinguished, in the map or plan thereof annexed to these

presents, and which by agreement of all the said several

parties hereto is meant and intended to be taken as part of

this indenture "; it was held, that the words of the demise

were not to be controlled or restrained by the map, but might

receive full effect, and be held to include a particular spot,

the boundary of which could not be traced with strict accuracy

upon the map, by reason of the smallness of the scale upon

which it was drawn {s)

.

In Burton v. Brown [t), Sir Hugh Piatt let a piece of ground

or garden plot to Juxon, who assigned it to Ireland, who built

upon part of it two houses, leaving the rest as a garden.

Sir Hugh then let to the plaintiff, " all that garden plot or

piece of ground late in the tenure of Juxon, and now in the

tenure or occupation of Ireland." And the question was,

whether the garden and houses then in the occupation of Ire-

land, or only so much of the garden as was not built upon,

passed. And the court held, that all the garden, as it was in

the tenure of Juxon, although it was afterward built upon,

passed ; for the lessor did not take knowledge of what was

done by an assignee ; and, therefore, by intendment leased

iq) S. C. nom. lessee Dawson v. Bell, {») Taylor v. Pan-y, 1 Scott's New
5 Irish Law Rep. 229. Rep. 576; S. C. 1 Man. & Gra. 604.

(r) S. C, nom. Jack dem. Dawson (t) Bxirton v. Brown, Cro. Jac. 648;

r. M'Intyre, 12 Cla. & Fin. 1.51. S. C. Palm. 319.
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it as entirely as he first demised it to Juxon ; and, therefore,

that all which was in his occupation, and the houses which

were afterwards built, were included in the lease.

In Doe dem. Freeland v. Burt [u), a lease was made to the

defendant of certain parts of a messuage, situated on the

west side of Swallow-street, described to be one room on the

ground floor, and a cellar thereunder, and a vault contiguous

and adjoining thereto, and three rooms, together with the

ground whereon the same then stood, and together with a

piece of ground on the north side, particularly describing it,

with an exception of a right of way; the whole were described

to have been late in the occupation of A.; and the question

was, whether a vault, then in the possession of B., under the

piece of ground, which was a yard, passed. It appeared that

for three or four years after the lease, the lessor received

rent from the former tenant of the cellar. And it was deter-

mined, that the vault was not comprised in the lease ; for,

although, prima facie, the property in the cellar would pass

by the demise, yet that might be regulated and explained by

circumstances ; and that it might be necessary to put a dif-

ferent construction on leases made in populous cities from

that on those made in the country ; in London, for instance,

where difi'erent persons had several freeholds over the same

spot, and different parts of the same house were let out to

different people. It was also held, that evidence was admis-

sible to show that at the time of the lease the cellar in ques-

tion was in the occupation of B.

Whenever the parcels intended to pass are described by

reference to their being in the possession of a third party, the

lessee should ascertain the quantity of premises so possessed;

for, as we have seen [x), by a lease of all that messuage and

two yard land in B., in the possession of G., no more of the

two yard land passed than was in G.^s possession, notwith-

standing part, not in his possession, had from time out of

mind been parcel of the two yard land {y)

.

(u) Doe dem. Freeland v. Burt, 1 (x) Ante, p. 27.

Term Rep. 701. (y) Bartlettr.Wright, Cro. Eliz.2fl9.
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Parol evidence is not admissible to show that land which,

according to the description of the boundaries in the lease,

is included in the demise, is not so in point of fact {z).

There are some words which signify more than at first

sight they seem to import. By the demise of a house, for

instance, a garden will pass, as it is considered to be parcel

of a house, although in a pracipe quod reddat (a) it was

demandable only by the name of a garden (6).

So, a demise of a messuage, together with a garden and

house of office at the further end thereof, passes the use of

all the garden, and not the use only to pass to the house of

office ; and, therefore, the lessor cannot build on part of the

garden (c)

.

Improvements of, and additional buildings on, the premises

instantly become parcel of the property demised {d).

Generally speaking, a demise of the use of a thing is a

demise of the thing itself; but where certain parts of a mes-

suage, di\Tided from a portion occupied by the lessor, were

leased by him with certain easements belonging to the same;

with a covenant, during the term, to permit the lessee to have

free ingress, &c., through the gate at the bottom of the yard,

and the use of the pump in the said yard jointly with the

lessor, whilst the same should remain there, paying half the

expenses of keeping it in repair ; it was held, that an action

would not lie against the lessor for remoAing the pump, how-

ever capricious or unreasonable his motive might be for doing

so; for the pump itself was not a specific subject of the

demise, and the words " whilst the same should remain there"

gave the lessor an option of remo\dng it ; nor did the court

think such a construction inconsistent with the provision that

the lessee should bear a moiety of the charge for repairs (e).

[z) Sheer. Burtchell, Arms. Mac.& (c) Kidder v. West, 3 Lev. 167.

Og. 95. ((0 Hoby v. Roebuck, 7 Taunt. 157;

(a) This writ was abolished by the S. C. 2 Marsh. 433.

act of 3 & 4 W. 4. c. 27. s. 36. (f) Rhodes v. Bullard, 7 East, 116;

(6) Smith V. Martin, 2 Saund. 400

;

S. C. 3 Smith, 1 73. Pomfret v. Ricroft,

S. C. 3 Keb. 44. Bettisworth's case, 1 Saund. 321; S. C. 1 Vent. 26. 44;

2 Co. 32, a. Co. Lit. 5, b. 1 Sid. 429; 2 Keb. 505. 543. 569.
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A covenant by a lessor that his lessee shall during the term

have the free nse of the newh^ intended road^ whenever the

same may be made, at or adjoining the premises demised, will

not apply to a road which, when the parties contracted, was

intended to be made, but which was in fact completed in

the interval between the contract and the execution of the

lease (/)

.

Omissions in the parcels may frequently be supplied by the

clause of the general words, " all outhouses, edifices, build-

ings, Avays, &c.", almost invariably introduced into leases;

either in direct terms, or through the operation of the late

act "to facilitate the granting of certain leases'^ {g); though a

full and accurate description of the premises should never be

dis|)ensed with on the faith of an error being thus rectified.

The second section of the act referred to declares, that

every lease made in pursuance of its provisions, unless any

exception be specially made therein, shall be held and con-

strued to include all outhouses, buildings, barns, stables,

yards, gardens, cellars, ancient and other lights, paths, pas-

sages, ways, waters, watercourses, liberties, privileges, ease-

ments, profits, commodities, emoluments, hereditaments, and

appurtenances whatsoever, to the lands and tenements therein

comprised belonging or in anywise appertaining.

The word " appui'tenances " has a very comprehensive

signification : it will pass turbary granted to a house {h), a

sheep-walk {i), a curtilage (A), and a garden (/); and it seems

that lands usually occupied with the house for the same rent

will pass under the same word (m).

So, by a lease of the site of a manor, with all the lands to

the said manor appurtenant, the demesne lands pass; but

nothing passes but the manor-place, where the words are

(/) Crisp V. Price, 5 Taunt. 548. Qc) Bettisworth's case, 2 Co. 32, a.

And see Doe dem. Spencer v. Godwin, Co. Lit. 5, b.

4 Man. cS: Selw. 265. (0 Ibid.

(i^) 8 & 9 Vict. c. 124. (m) Cary, 24, per Bromley, L. C,

(/<) Solme V. Bidlock, 3 Lev. 165. with the advice of the judges : some

(?) Hurleston v. Woodroffe, Cro. justices contra.

Jac. 51.<J.

VOL. II. n
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"with all the lands appertaining to the said site" (n). So,

an advowson appendant to a manor will pass under a demise

of a manor, with the appurtenances (o) ; though by the demise

of a prebend, together with all commodities, emoluments,

profits, and advantages, with the appurtenances, an advow-

son belonging to the prebend will not pass, as the words

commodities, emoluments, profits, and advantages, imply

things gainful, which are contrary to the nature of an advow-

son generally {p). It is observable, that the court made no

allusion to the eflPect of the word ^'appurtenances".

A way not strictly appurtenant will not pass by the words

" with all ways, roads, rights of road, paths, passages, &c., to

the premises belonging or in anywise appertaining", unless

the parties appear to have intended to use those words in a

sense larger than their ordinaiy legal import {q) . Hence it

has become usual, in modern deeds, to insert the words "there-

vdtli used and enjoyed" (r), which, according to Kooystra v.

Lucas (5), would pass a riglit of way used, at the time of

granting the lease, with any part of the demised premises.

The word "belonging" is construed as hanng the same

sense as the word " appertaining " when it immediately pre-

cedes or follows it (/).

But where a lease was made of a messuage, mth all the

rooms and chambers, with the appurtenances belonging or in

anywise appertaining thereto, it was held, that a room for-

merly occupied with the rest of the house, and with which it

had communicated by means of a door, but which communi-

cation had been stopped by a wooden partition for many
years before the time of the demise, did not pass (m) .

(n) Anon. Ovv. 31. 27. Barlow v. Rhodes, 1 Crompt. &
(0) Higgins V. Grant, Cro. Eliz. 18. Mees. 439. 444.

Hurleston v. Woodi'offe, Cro. Jac. 519. (s) Kooystra v. Lucas, 5 Barn. &
(^5) London v. The Chapter of the Aid. 830. Harding v. Wilson, 2 Barn.

Vu-ginSt.MaryofSouthwell,Hob.303. & Cres. 96. 100; S. C. 3 Dow. & Ry,

(5) Barlow v. Rhodes, 1 Crompt. & 287.

Mees. 439. See also Hmchcliffe v. (t) Barlow v. Rhodes, 1 Crompt. &
Earl of Kinnoul, 5 Biug. N. C. 1 ; S. C. Mees. 439. 445.

6 Scott, 650; 1 Arn. 342. («) Kerslake v. White, 2 Stark. 508.

(r) Morris v. Edgington, 3 Taunt.
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Morris v. Edgington {x) was a case of a way of necessity,

and not a case properly requiring tlic construction of the

words " belonging and appertaining "
; because if there had

been no such words, the law would have implied the way in

question, on the principle, that where property is granted, the

right of access to that property is necessarily also granted (y)

.

Where a lease contained a covenant by the lessee, the

defendant in the cause, to contribute with other occupiers of

the lessor's property a rateable proportion of the expense of

keeping up paths used in common between them, and it was

proved that the plaintiff had always used a path (the subject

of dispute) between his house and the defendant's from a

period anterior to the defendant's lease, and that there was

no other path to which the covenant could apply, it was held

that the soil of the path, though included in the defendant's

lease, was demised subject to a right of way in the plaintiff (z)

.

Whether a plan not part of a deed can be referred to in

evidence, to show that a certain way was intended to pass, is

not clearly determined. The court in a late case (a) seemed

to incline against its admission.

In Harding v. Wilson {b), the abuttal of the premises on

one side was in the lease described to be, " an intended way

of thirty feet wide." The ground over which the way was to

be made belonged to the lessor. The lessee underlet to the

plaintiff's landlord part of the ground demised "together

with all ways thereunto appertaining," and it was described

as abutting on " an intended way," without mentioning any

width. The defendant afterwards purchased the ground on

the opposite side of the " intended way," and also the soil of

that way, and built a wall, leaving a road only twenty-seven

feet wide in front of a house erected by the plaintiff. The

court held, that the intended way did not form part of the

original grant ; that the lessor merely declared his intention

{x) Morris V. Edgington, 3 Taunt. 24. Mees. 4.59. 44.5.

(y) Barlow v. Rhodes, sup. (h) Harding v. Wilson, 2 Barn. &
{z) Oakley r. Adamson, 8 Bing. 356. Cres. 9(5; S. C. 3 Dow. & Ry. 287.

(a) Barlow v. Rhodes, 1 Crompt. &

D 3
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tliat it should be tliirty feet wide ; and that no words had

been used which could fetter that intention, and prevent a

denation from it, provided (as was the case) a convenient

way were left for the lessee and his underlessees.

On a lease made by King Edward the 6th of the site of an

abbey by these words :
—" And also all lands, meadows, pas-

ture, and the tmderivritten, with the appiu'tenances, lately

belonging to or regarding the said monastery, viz. such a

close, such a close, and such a close," and so on, describ-

ing the different closes ; a question arose, whether the word

" \iz." had reference to explain the word underwritten, or

referred to the whole sentence, scil. to all the lands, &c.; and

Lord ISIontague, and Justice ^NlarAyne, and others, thought

that it had relation only to the underwritten, which was par-

ticularly recited afterwards ; and that if there were any other

land belonging to the said monastery, the grantee should

have it, &c. (c).

In a declaration in covenant on a lease, a verbatim state-

ment of the parcels is not necessarj'^, proAided the legal effect

and operation of the deed be given. Thus, where the demise

was of " All that farm or land and buildings, &c.", and the

plaintiff declared on a demise of " a certain farm and build-

ings, and certain pieces or parcels of land, particularly men-

tioned and described in the said indenture", the court

refused to direct a nonsuit for the variance; as the word

"farm" certainly comprehended the description in the de-

claration, which stated only the substance and legal effect of

the original demise, and was therefore sufficient.

In demises for long terms of years, the clause of "The

reversion " is usually introduced {d) .

The clause of " All the estate " should always be omitted

as informal [e)

.

The exceptions and reservations fi'om the pai'cels will be

noticed in the next chapter.

(-?) Harrington v. Pole, Dy. 77, b. (c/) 2 Prest. Conv. 1 78.

pi. .38; cited, Hob. 173. (e) Ibid.
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CHAPTER VII.

OF THE EXCEPTIONS AND RESERVATIONS.

n^HE parcels may be corrected, restrained, explained, or

qualified, hj an exception ; but tliis is allowed only where

they are granted in general terms. The exception must be of

a particular thing out of property comprised in general words,

or under a general denomination, as a farm out of a manor,

a close out of a farm, and the like; an exception of that

which is expressly granted being invalid (a) ; and, therefore,

if a man demise a house and shops, excepting the shops {b)
;

or certain lands and underwoods therevmto belonging, except-

ing the underwoods (c) ; or certain tenements, excepting a

moiety {d) ; or twenty acres of land, excepting ten acres, or

one acre (e) ; in each of these cases the exception is void

;

although Bendlowes said, that it was adjudged in 2 Eliz.,

that if one leased a house with the chambers, kitchen, gar-

den, and curtilage, except the garden, it was a good excep-

tion; for the mentioning of them was but sm'plusage, and

was the same as if he had leased the messuage excepting one

chamber (/).

But, notwithstanding the parcels be granted in general

terms, an exception that tends to frustrate the grant cannot

(a) Stukeley v. Butler, Ilob. 170; that, according to Dyer's report, the

S. C, nom. Stewkley v. Butlei-, Mo. 880. case came before the judges in the

Miller v. Pratt, 3 Dy. 264, b. u. (40). Michaelmas term following. See 19

Poph. 195. Cudhp -y. Rundli, Ruudell Vm. Ab. 128, marginal note to pi. 7.

Rmidall, or Ruiidle, Holt, 410. 411

;

4 Mod. 11. and 1 Show. 313.

S. C. 4 Mod. 9; 12 Mod. 14; 1 Show. (c) Kenson v. Reading, Cro. Eliz.

310; Cai-th. 202; 3 Salk. 156; S. C, 244 ; cited, Hob. 1 70.

nom. Cudhff r. Rundle, Comb. 177. (rf) iMiUer v. Pratt, 3 Dy. 264, b. n.

(b) Horneby V.Clifton, 3 Dy. 264, b.; (40).

S. C. 1 And. 52. pi. 129; Benl. 181. (c) Ibid.

Anderson v. Benloe give the judgment (/) 3 Dy. 264, b. n. (40), Vaillanfs

differently; but it is to be observed edition.



38 OF THE INSTRUMENT OF DEMISE, [Part V.

be maintained ; and_, therefore^ if A., being seised of the

manor of H.^ in tlie parish of L., and of no other lands there,

demise all his lands inL., except the manor of H., the excep-

tion is void, and the manor passes [g] . The law is the same

on the demise of a mill salvo stagno molendini (h) ; or of a

manor, excepting the demesnes (i), or the rehefs, leets, courts,

and advowsons (k) ; or of a rectory, excepting the glebe (/)

;

though parcel of the glebe (/w), or parcel of the demesnes (w),

or perqmsites of the courts (o), vaaj be excepted.

Or the exception may be quaUfied by being confined to

part of the term only [p] ; though if the lease be granted for

years, an exception cannot be made for life (cj)

.

The particular purpose of the exception may also be pointed

out, as in a case where a new house was reserved for the use

only of the father of the lessor, and himself, and their -wives

and families, to live in, if they should please, but not to be let

to any person or persons whomsoever ; and at all other times

when they should not dwell there, to be used by the lessee,

his executors and assigns. This was held a good exception (?•)

.

In the earlier case of Horneby v. Clifton [s], where a lessee

for years underlet, reser^'ing a shop for his own proper use,

the court considered the exception absolute for the whole

term, and not confined to the lessor^s hfe ; and they rejected

the words "for his own absolute use'', as superfuous and

nugatory.

An exception of a thing to which the grantor has no right

(.'7) Dorrell v. Collins, Cro. Eliz. 6. Rundle, Holt. 411 ; S. C. ut sup. p. 37.

Stukeley, or Stewkley, Hob. 170; Mo. n. (a). And see Wilson v. Armorer,

880. " 1 Vent. 78. 87. 106; S. C. 1 Lev. 287;

(h) Poph. 105; cites 34 Ass. pi. 11. 2 Keb. 642. 643. 667. 719.

(i) Mabie's case, Winch. 23. May- (q) Ibid,

dew V. Yeaxly, 3 Dy. 264, b. n. (40). (r) Ibid.

(Jc) Gybson t'. Searl, Cro. Jac. 176. (s) Horneby f. Clifton, 3 Dy. 264, b.;

Bro\\Ti V. Goldsmith, Mo. 870; S. C. S.C. 1 And. 52; Benl. 181. According

Hob. 108. Dy. .06, b. n. (43). to Dyer, in the following term the ex-

(/) Mabie's case, sup. Maydew v. ception was held to be void, on the

Yeaxly, sup. ground of its excepting the shop which

(?«.) Mabie's case, sup. had before been specifically demised.

(w) Stukeley v. Butler, Hob. 170. And see Holt, 4 11. 4 Mod. 11. 1 Show.

(o) Brown v. Goldsmith, Mo. 870. 313. 316.

(p) Cudlip V. Rundli, Rundall, or
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is void ; and, therefore, a lessee for years or for life, not being

lessee without impeachment of waste, cannot, on assigning

over his term, except to himself the timber trees, the gravel,

or clay, or the benefit and profit of the coal-mines within

the land (/) . But a lessee without impeachment of waste

may make such an exception (ti). So, if he grant a less

estate than his own; as if lessee for years underlet for a

shorter term; or lessee for life make a lease for years; in

either case the wood, underwood, and trees growing upon

the land, may properly be excepted ; for the mesne lessor

remaining tenant, and continuing liable to his lessor, may

thus secure to himself a remedy against the sublessee, in the

event of his cutting down the trees, &c. (v)

.

In a case in Leonard (.r), Manwood said, that if a lease be

made to I. S., except Greenclose to I. D., who is a stranger,

the exception is good, and I. D. shall have it. The better

opinion, however, seems opposed to the validitj^ of an excep-

tion in favor of a stranger (y). It is submitted that this

proposition is not affected by the late act to amend the law

of real property (e) noticed before («).

If a lessor intend to retain a right of way over the property

demised, he must expressly reserve it {b) . A covenant by the

lessee to pull down the corner of the house leased to him, for

the purpose of letting the lessor make a] cart-way over the

spot, will not confer such a right (c).

A reservation in a lease of a right of way on foot, and for

horses, oxen, cattle, and sheep, does not give any right of

way to lead manure, which implies drawing in a carriage {d)

.

(t) Saunder's case, 5 Co. 12, a.

;

(m) Sacheverel v. Dale, Latch, 268.

S. C, nom. Sanders v. Norwood, Cro. Al. 82. 1 Com. Dig. 607. Biens, (H).

Eliz. 683; S.C.,nom. Saunders v. Mar- (v) Bacon v. Gyrling, Cro. Jac. 296.

wood, 1 Brownl. 241; cited, Al. 81-2. Percy's case, 13 Co. 60.

Percy's case, 13 Co. 60. Billingsly t'. (x) 3 Leon. 3.5.

Hersey, 2 Bulstr. 5. 8. 9; S. C, nom. (y) 2 Brest. Couv. 462, 2nd edit.

Billingsby v. Hercy, Mo. 831. Bacon (z) 8 & 9 Vict. c. 106. s. 5.

V. Gyrling, Cro. Jac. 296. Lewknor v. (a) Ante, p. 14 of this volume.

Ford, 1 Leon. 48. Foster v. Spencer, (b) Good v. Hill, 2 Esp. 690.

semb. S. C, 1 Goldsb. 63; cited, 5 Co. (c) Ibid.

12, b. Foster V. Spooner, semb. S. C, (d) Brunton v. Hall, 1 Q. B. 792;

Cro. Eliz. 17. S. C. 1 Ga. & Dav. 207.
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We frequentl}'- find in leases certain words sounding as an

exception by the lessor, which in fact amount to a resersationj

or a covenant or agreement on the lessee's part. The dif-

ference may be easily explained. An exception operates as

a reservation of something in esse, which would pass to the

lessee by the general terms of the demise without some words

of restriction (e) ; as in the case of a demise of all that farm

called A., except such a close : the close would pass as part

of the farm without the exception ; and the words of excep-

tion are considered the words of the lessor (/). But where

there is a reservation in favor of the lessor of a thing dehors

the lease, as a way, common, estovers, or other profit appren-

clre [g) ; or a proviso that it shall be lawful for the lessor at

any time during the term to cut and carry away the trees {h);

the words amount to a reservation, or an agreement on the

lessee's part for the lessor's enjoyment, or to a grant of a

newly created easement by the lessee to the lessor {i); and

not to an exception. A component part of the land demised

cannot be reserved {k) .

A better example of the difference cannot be given than

that furnished by the case of Bush v. Cole, just cited. The

plaintiff demised a messuage to the lessee, excepting two

rooms, and free passage, ingress, egress, and regress, to and

from them. The passage having been stopped by the defend-

ant, to whom the premises had been assigned, the plaintiff

brought an action of covenant; the defendant contended

that trespass was the proper remedy; but the court decided

in the plaintiff^s favor upon the distinction, that if the dis-

turbance had been in the chamber, a thing excepted and not

demised, the action of covenant could not have been main-

(e) Co. Lit. 47, a. Shep. Touch. 78. and Simderland Railway Company v

2 Bam. ct Cres. 206. Walker, 2 Q. B. 940; S. C. 2 Ga. &
(/) Bulleii V. Denning, 5 Barn. & Dav. 326.

Cres. 842. 847. Qi) Lushford v. Sanders, Cro. Eliz.

iO) Bush V. Cole or Coles, 12 Alod. 690. 3 H. 6. 45. 21.

24 ; S. C. Carth. 232 ; S. C, nom. Bush (i) The Durham and Sunderland
V. Calls, 1 Show. 388; 1 Salk. 196, nom. Railway Company v. Walker, sup.

Cole's case. Russel v. Gulwel, Cro. (A) Fancy r. Scott, 2 Man. & Ry.
Eliz. 657; S.C. Mo. ,553. The Durham 335.
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tained ; but that it was otherwise in this case, where the

lessee had agreed to let the lessor have a right of way, a thing

newly created as it were by the grant of the lessee.

In Cudlip V, Rundall (/) before quoted, a lease was granted

of a messuage, together with all houses, outhouses, &c., except

one house commonly called the New House, for the use only

of the father of the lessor, of the lessor himself, and their wives

and families, to live in if they should please, but not to be

let to any person ; and at all other times when they shoidd

not dwell there, to be used by the lessee, his executors, &c.

And it was argued, that the words imported no more than

a privilege reserved to the plaintiff to use the house for the

particular purpose expressed in the demise ; but the court

held the clause to amount to an exception ; and that the

subsequent words, apparently of qualification, were merely

declaratory of the object of the exception.

A reservation (as it is termed) of all timber and timber-

like trees, and of mines and quarries of stone and slate, and

the like, is not legally speaking a reservation, but an excep-

tion (m).

So, a reservation or exception (as it is called) in a lease of

a right or liberty for the lessor to hawk, hunt, fish, and fowl,

and the like, is not in point of law either a reservation or an

exception : it is only a privilege or right granted to the lessor,

though words of reservation and exception be used [n)

.

On a demise of a certain manor, capital mansion-house,

and hereditaments, and also the exclusive license of sporting

over all other the lessor's lands, plantations, and coverts,

subject to the liberty for each tenant on his farm to kill

rabbits thereon with ferrets only, it was held, that the liberty

extended not only to farms existing at the time of the

(?) Cudlip r. Rundall, Rundle, or Man. 807. Earl of Cardigan v. Armi-

Rundli, Holt, 410; S. C. 4 Mod. 9; 12 tage, 2 Barn. & Cres. 197.

Mod. 14; 1 Show. 310; Carth. 202; (/i) Doe dem. Douglas v. Lock, 2

3 Salk. 156; S. C, nom. Cudliff v. Adol. & Ell. 705. 743; S. C. 4 Nev. &
Rundle, Comb. 177. Man. 807. The Durham and Sunder-

(?ft) Doe dem. Douglas v. Lock, 2 land Railway Company, 2 Q. B. 940;

Adol. & Ell. 705. 743; S. C. 4 Nev. & S. C. 2 Ga. & Dav. 326,
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demise^ but to lands which the lessor might afterwards let

to other tenants (o).

In the case of Hebbert v. Thomas {p), the plaintiflf being

owner of certain freehold houses and land, with a yard adjoin-

ing thereto, let, by parol, several of the houses to the defend-

ant ; but it did not appear whether the yard formed part of

the demise or not. The tenants of the several houses were

in the habit of passing over the yard, and using in common
a pump and privy there. The plaintiff excluded the defend-

ant from the yard; and in an action brought against the

plaintiff for trespass, the learned Judge left it to the jury to

say whether the landlord at the time of the demise had

reserved the yard, and it was held that this was a misdii-ec-

tion; for it ought to have been left to the jury to find, not

whether the landlord had reserved the locus in quo, but

M'hether he had ever demised it.

After much discussion on the point, it seems to be now

settled, that an exception of the woods, underwoods, coppices,

and hedgerows, comprises the soil itself on which they grow {g);

but that an exception of all timber trees, or great wood, which

terms do not include underwood and herbage {r), operates on

so much only of the soil as may be necessary for their nou-

rishment and support : the soil is not excepted absolutely

;

but sub modo only ; and if the lessor destroy the trees, the

land on which they grow will belong to the lessee {s).

In Pincomb v. Thomas {t), however, where one let a tene-

ment, a close whereof was a wood, and commonly known by

the name of a wood, and in the lease there was an exception

(o) Newton v. Wilmot, 8 Mees. & 110. Dal. 11. pi. 11. See, however,

Wei. 711. Paul's lessee v. Paul, 1 W. Blac. 255.

(p) Hebbert v. Thomas, 1 Crompt. Legh v. Heald, 1 Barn. & Add. 62'2.

Mees. & Ros. 861; S. C. 5 Tyrw. 503. (r) Anon. 1 Dy. 79, a. pi. (48), per

(q) Ive's case, 5 Co. 1 1, a., 1st reso- Hales, Brown, & Coke, Js. ; Mountague

lution; S. C. 2 And. 52; S. C.,nom. Ive e cont.

V. Sams, Cro. Eliz. 521. Whistler t\ (s) Whistler v. Paslowe, sup. Stampe

Paslowe, Cro. Jac 487; S. C, nom. r. Clinton, alias Liford, 1 Rol. 98,2nd

Hide V. Whistler, Poph. 146. Liford's resolution; S. C, nom. Liford's case, 1

1

case, 11 Co. 49, b. ; S. C, nom. Stampe Co. 46, b. 49, b. Legh v. Heald, sup.

V. Clinton, alias Liford, 1 Rol. 95. 98, (t) Pincomb r. Thomas, Cro. Jac.

2nd resolution. Anon. Dy. 19, a. pi. 524.
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of all saleable woods then growing, or which should grow

thereafter, with free entry, &c., for felling and carrying the

same away, it was held that the soil was not excepted, but

passed to the lessee : no doubt because the right of entry

would not have been needed if the whole soil had been

reserved {u).

An exception of great trees growing and being upon the

premises extends to trees which become great during the

lease, although they were small at the time of the demise {x)

.

Exceptions of trees, woods, &c., were introduced into leases

at a very early period with a view to defeat the tenant's right

of cutting timber for house-bote, plough-bote, &c. {y). Unless

timber trees be excepted, they are included in a general

demise of the lands on which they grow {z)

.

Where a lease was granted of a certain tract of land in

Ireland, excepting always to the lessor all royalties, minerals,

fuller's earth, clay for bricks and earthenware, coalpits,

quarries, lime, slate, or stone, and boffs or turf mosses whatso-

ever, together with all woods, &c,, with ingress, egress, and

regress, to dig for, fell, and carry away the excepted pre-

mises ; and liberty for the lessor to fowl, hunt, and hawk, in

and upon the premises, saving always out of this exception to

the lessee liberty to dig out and take lime, slate, or other

stone, and turf moss to be spent and employed upon the pre-

mises ; it was held, that the words bogs and turf mosses did not

pass a mere right to the landlord, but excepted the soil itself;

that the tenant had gotten the soil of all the lands, not bogs

;

and that in such of the lands as were bogs, he had a right

of turbary only {a)

.

(m) Legh v. Heald, sup. per Taunton, whole soil had been reserved."

J. In the report of this case, 1 Barn. & {x) Gamoek v. Cliff, 1 Leon. 61.

Add. 628, Mr. Justice Taunton is made (y) March, 9. pi. 22. Gary, 24. And
to say, that the soil did not pass, but see Herlakenden's case, 4 Co. 63, a.

the timber only. But this is obviously 1 Cora. Dig. 606, Biens, (H).

a mistake. It was holden that the soil (2) Doe dera. Douglas v. Lock, 2

was not excepted, but passed to the Adol. & Ell. 705. 750; S. G. 4 Nev. &
lessee; and this is the more evident Man. 807.

from the reason given by the learned («) Boyle v. Olphants, 1 Longf. &
judge, "because the right of entry Towns. .321; S, C. 4 Irish Eq. Rep.
would not have been needed if the 241.
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And where a lease was made of a farm^ except certaiii

plantatious_, and also all and all manner of timber, timber-

trees, and other trees, stands, pollards,bodies of trees, saplings,

spires, sallows, willows, wood, underwood, topwood, bushes,

and thorns, other than such bushes and thorns as should be

necessary for the repairs of the fences ; and the lessee cove-

nanted, amongst other things, on the expiration of the term,

to leave the buildings and fences in good repair, finding all

materials except as thereinafter mentioned, the lessor finding

rough wood for making such repairs if growing upon the

premises; and the lessor covenanted to find and provide the

lessee, if growing on the premises, sufficient rough timber

stakes and bushes for doing such repairs ; it was held in the

Exchequer Chamber, Pollock, L. C. B., doubting, that the

meaning of the clause was to preserve to the tenant the right

of taking all or part of such thorns and bushes for repairs,

when required, for which probably the assignment of the

landlord would be necessary, according to his covenant ; and

that all trees and all bushes, whether necessary for repairs or

not, were excepted from the demise (Z»)

.

The eff'ect of an exception being to except all things de-

pendent on it, and necessary for its enjoyment (c), if a man
make a lease reserAdng the wood, &c., he may justify an entry

to cut and carry it aAvay [d] . Notwithstanding this privilege

it is usual to insert a provision that it shall be lawful for the

lessor to enter, and fell and carry away the trees ; and such

power, being coupled with an interest, is assignable (e). But

if the lease be made by a tenant for life, the power arising

from the exception, being annexed to the lessor's estate, deter-

mines on his death, and consequently is incapable of enjoy-

(6) Jenney r. Brook, 6 Q. B. 323. case, 11 Co. 46, b. .52, a. Sacheveril

(c) Shep. Touch. 100. The Durham f. Day, Latch, IC 3. Earl of Cai-diganz'.

and Simderlaud Railway Company v. Armitage, 2 Barn. & Cres. 207; S. C.

Walker, 2 Q. B. 940. 965; S. C. 2 Ga. 3 Dow. & Ry. 414.

& Dav. 326. (c) Warren v. Ashers, alias Artliui-,

(rf) Foster v. Spooucr, Cro. Eliz. 17. T. Jo. 205; S. C. Anon. 2 Mod. 317.

18; S. C. semb. Lewlmor r. Ford, Stampe r. Clinton, alias Liford, 1 Rol.

1 Leon. 48. Stampe v. Clinton, alias 96-7.

Liford, 1 Rol. 96-7; S. C.,nom. Liford's
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ment by his executors, or remainder-men (/). It is scarcely

necessary to remark, that if the exception itself be void, as in

the case before noticed of an exception of the trees on an

assignment of the lease by a tenant subject to impeachment

for waste, such a power is not assignable {g).

Where there is any reasonable degree of doubt as to the

meaning of an exception in a lease, the words of the excep-

tion, being the words of the lessor, are to be construed favor-

ably for the lessee, and against the lessor {h) . Thus, where

a lease was made of certain lands in the county of Dorset,

except and always reserved all timber trees and other trees,

but not the annual fruit thereof, it was held, that apple trees

were not within the exception (i) . So, an exception in a lease

of a farm in the county of Devon, where almost every farm

consists of orchards, of " all trees, woods, coppice, wood-

grounds, of what kind or growth soever,^' was held not to

extend to apple trees ; it being impossible to suppose that

when an apple farm was let, the apple trees were not

included {k).

In an action of covenant for not repau'ing, the declaration

stated, that the plaintiff demised certain premises, with the

appurtenances, (except as therein is excepted,) to hold &c.

to him, the defendant, (except as therein is excepted,) for

the term of twelve years, except the last day thereof. The

lease in fact contained no exception applicable to the pre-

mises, the sole exception being in the habendum of the

last day of the term. But it was held that the variance

was not fatal ; the allegation of the exception being either

satisfied by the exception in the lease, or rejectable as

surplusage (Z).

A saving out of an exception defeats the exception to the

(/) Sacheveril v. Day, Latch, 163. (i) BuUen v. Denning, sup.

\g) Billingsly v. Hersey, 2 Bulstr. 9. {k) Wyndham v. Way, 4 Taunt. 316.

(A) Shep. Touch. 1 00. Earl of Car- And see Hardi-. 309. Hob. 304. 2 Rol.

digan v. Arraitage,2 Bam. & Cres. 206; 280. 14 H. 8. 2. 1. Godb. 398.

S. C. 3 Dow. & Ry. 414. Bulleu v. (I) Williams v. Hayes, 9 Pri. 642.

Denning, 5 Barn. & Cres. 842. 847.
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extent of the saving ; and, therefore, if one let a rectory for

years, excepting the mansion-house, saving to the lessee a

certain chamber, the chamber passes as if there had been no

exception (m),

(in) Leigh v. Shaw, Cro. Eliz. 372; 264, b, n. (40). Cudlip v. Rundall,

S. C.,nom. Leigh's case, Ow. 20. 3 Dy. 3 Salk. 156.
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CHAPTER VIII.

OF THE HABENDUM.

nPHE habendum, though sometimes said to be rather a formal

than an essential part of a deed [a), exercises a most

important influence over its construction and effect.

The tenendum was formerly used to denote the tenui'e by

which the estate granted was to be hoiden, as, by military

service, in burgage, in free socage ; or the lord of whom it

was to be holden ; but it is now retained only by custom

;

those tenures having been reduced, in the reign of King

Charles the 2nd {b), to free and common socage ; and the

statute of Quia Emptores [c) ha\dng directed that all pur-

chasers should hold of the chief lord of the fee, and not of the

immediate grantor [d)

.

The habendum not only limits the quantity of estate to be

taken by the grantee; but, according to the form usually

adopted in practice, refers to the parcels, and specifies also,

as well as the granting part of the deed, the party to take

under the demise. I shall, therefore, offer a few remarks

on the operation of the habendum with regard, 1st, to the

parcels, and, 2ndly, to the person, before I notice its effect,

3rdly, with regard to the estate.

But it is to be observed that the late act " to facilitate the

granting of certain leases " (e), in Hmiting the term, dispenses

with a formal habendum.

(a) Co. Lit. 6, a. b. (e) 8 & 9 Vict. c. 124. The corre-

(6) 12 Car. 2. c. 24. spending act for Ireland, 9 & 10 Viet,

(c) 18 Ed. 1. Stat. 1. r. 1. c. 112, retains the habendum,

(rf) 2 Bla. Com. 298.



48 OF THE IXSTRUMEXT OF DEMISE. [Part V.

Section I.—As to the operation of the habendum with

REGARD TO THE PARCELS.

The habendum cannot introduce parcels not included in

the testatum^ or granting part of the lease (/) ; for, otherwise,

the lessee would in fact take something not previously granted

to him. Therefore, if a person demise a manor, habendum

together Avith another manor, or together with the advowson

of another manor, the additional parcels comprised in the

habendum, not haAing been included in the granting part,

will not pass. But if a thing comprehended therein be also

comprised in the habendum under another name, as if the

nomination of an advowson be granted, habendum the ad-

vowson, the habendum is good, for it is one and the same

thing {g).

If some parcels included in the testatum be not referred

to or noticed in the habendum, the operation of the deed as

to those parcels must depend upon the premises; in other

Avords, the effect as to them Avill be the same as if there were

no habendum.

Section II.—As to the operation of the habendum
WITH REGARD TO THE PERSON.

Strictly speaking, the office of the habendum is not to

designate the party to take, but to specify the amount of

interest conferred {h) ; and, therefore, the omission of the

lessee's name in the habcndinn will not prejudice the lease,

proA'ided he be named in the granting part (?*). On the other

hand, it is apprehended, for the reasons before noticed (k),

(/) Meld V. Cooper, Toth. 186. 2 2 Rol. Ab. 6.5. (1). pi. I. 9 Co. 47, b,

Rol. Ab. G5. (I), pi. 2. Shep. Touch. Kendal t'.Miekfeild, Bai-nard. Ch. 4G-7.

76. 38 H. 6. .34, [B]. Plowd. 152. Strickland v. Maxwell, 2 Crompt. &
(r/) 2 Rol. Ab. 65, (I), pi. 5. Plowd. Mees. 539; .S. C. 4 T>tw. 346.

157. (/) Anou. 3 Leon. 33-4, case 60.

Qi) Co. Lit. 6, a. Buckler's case, 2 {Ic) Ante, p. 21-2 of this volume.
Co. 5.5, a, Lofield's case, 10 Co. 107,b.
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that the neglect to name him in that part of the lease, may-

be rectified by naming him in the habendum.

It is submitted that the habendum cannot introduce, as

an immediate beneficial taker, one who is a stranger to, or

not named in, the premises of the deed (/) ; as in the case of

a lease being granted to A. B., to hold to C. D. (m) ; and

that, where made to two, habendum to one of them and a

third person, the habendum is nugatory as to the third per-

son, as he was not named in the premises («). It should

seem that the law has not been altered in these particulars

by the late acts of 7 & 8 Vict. c. 76. s. 11, and 8 & 9 Vict,

c. 106. s. 5.

But a stranger to the premises might always take by way

of remainder, notwithstanding the deed were i?iier partes.

Therefore, if a lease be made to A., "habendum to him and

B. his wife for their lives, et eorum diutius viventi successive

uni post alterum sicut scribuntur et nominantur in ordine", B.

will take in remainder after her husband (o). If, however,

the grant be made to one, habendum to several, none but

the grantee can take, unless the order of succession be clearly

pointed out {p). The cases and distinctions, however, on this

branch of our subject have already been noticed in the

chapter which treats of leases for lives {q)

.

Section III.—As to tue operation of the habendum

WITH REGARD TO THE ESTATE.

In framing this part of the deed, by which, as we have

said, the quantity of estate is usually limited, care should be

taken to define the term with precision. The word term is

used indiscriminately to signify the space of time for which

(0 Windsmorev, Hobart, Hob. 313. (») Ibid. A..d see Mo. 8. pi. 32.

Kirkman r. Reignold, 2 Leon. 1 . Anon. (o) Wheadon v. Sugg, Cro. Jac. 372.

3 Leon. 34. {p) Wiudsnaore v. Hobart, sup.

(v/t) Ibid. {q) Ante, VoL I, p. 683.

VOL. 11. E
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the property is granted -nhatever the quantity of interest

may be (r).

Every lease for years must depend for its validity on cer-

tainty of commencement^ certainty of duration, and certainty

of end {s), under whicli respective lieads vre -will proceed to

examine tlie subject.

I.

—

As to the certainty of commencement.

In speaking of tlie commencement of a lease, ^^'e must be

careful to distinguish between commencement in interest or

enjojTnent, and commencement in computation of time; for

the two do not necessarily run from the same period or event.

For instance, a lease for years may be made to commence in

interest or enjojnnent at a day to come, though running in

computation of time from the present or a past day ; as haben-

dum from the 25th of March next for the term of twenty

years, to be computed from the da}' of the date of the lease, or

from the 25th day of December, or any other day, preceding [t)

.

It is not necessary that the certainty of commencement be

ascertained at the execution of the lease ; for if in the course

of time a day will arrive wliicli will mark the certainty, it is

sufficient ; and the interest conferred by such a grant is

immediately assignable [u) . If, for instance, a lease be granted

for twenty-one years after a life in being -, though it is uncer-

tain at first when the term will commence, yet, when the life

drops, it is reduced to a certainty; and id certiim est quod

cerium reddi potest {w) . Even the lessor's death may be the

event on which the new term is to commence (y). And the

same rule obtains whether the lessor be seised in fee, or have

(r) Wi'ight dem. Plowden v. Cart- pi. 11. Enys r. Donnithorne, 2 Buit.

Wright, Burr. 282; S. C, nom. Right 1190.

dem. Plowden v. Cartwriglit, 1 Ken. (m) 0. Bridgm. by Banu. 4.

529. Cooper t'. Robinson, 10 Mees. & (x) Goodi-ight dem. Hall v. Rich-

Wel. 691-6. ardson, 3 Term Rep. 462.

(s) Foote V. Berkley, 1 Vent. 83; {y) Grute r. Locroft, Cro.Eliz. 287;

S.C. Cart. 147; 1 Lev. 234; 1 Sid. 460: S. C. cited, Cart. 155. Mo. 395. 1 Co.

O. Bridgm. by Bann. 527;2Keb. 322. 155, a. Harbin v. Barton, Mo. 395.

480.514.611.654. Co. Lit. 45, b. Anon. Poph. 4. Herbin r. Chard,

(J) 3 Bae. Ab. 425. Rol. Ab. 850. Poph. 97. V^'hitlock v. Hartwell, Mo.
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only a term for years in the premises (z). But altliougli a

lessee for ninety years may grant the land, haljendum for

seventy years, to begin after his death, and the lease will be

good for the whole seventy, if so many of the ninety remain

unexpii'ed at the lessor's death, yet he cannot grant it for so

many of the ninety years as shall be unexpii'ed at the time

of his decease, or at the death of a thii'd person («)

.

So, the term may be made to depend on any possible

event, or a condition precedent [b) ; as if A. grant to B. that

when he pays A. twenty shillings he shall thenceforth enjoy

the land for twenty-one years, and B, pay the money, this

is a good lease for twenty-one years (c).

So, a demise may be made to A. for thii'ty years after the

death of B., if B. die within ten years next following; and if

B. survive the ten years, the term will never take effect {d).

But a lease cannot be made to commence on a contingency

which depends on another contingency ; as if it be made to

C, depending upon a contingency annexed to a demise made

to B,, and the demise to B. depend upon a contingency an-

nexed to a demise made to A. (e) ; though if A. make a lease

to B. for ninety years, to begin after the death of A., on con-

dition to be avoided on the doing of divers acts of others

;

and afterwards make another lease of tlie laud, habendum

after the determination or redemption of the former ; it seems

that this latter lease is good and certain enough (/).

776 ; Godb. 146; S. C, nom. Whitlock v. Capenhurst, 1 Lev. 45 ; S. C. T. Rayin.

V. Horton, Cro. Jac. 91; S. C, nom. 27; 1 Keb. 130. 164. 183. 12 Mod. 12.

Whitlockv. Chartwell,Noy, 14. Child 1 Rol. Ab. 848. (Y) pi. 4. Plowd.

V. Baylie, Cro. Jac. 459; S. C. Palm. 520, b. Anon. 1 And. 122, case 170.

48. 333. 2 And. 12.

(z) Ibid. Lloyd v. Wilkinson, or (h) Co. Lit. 45, b. Potkin'g case,

The Rector of Chedington's case, 1 Co. 14 H. 8. 10 [B]. 6.

153, b. 1 55, a. ; S. C. Mo. 478. Child (c) Co. Lit. 45, b. 1 Rol. Ab. 848-9.

V. Baylie, Cro. Jac. 459; S. C. Palm. (Y). pi. 9. 10. Plowd. 272, a. Shep.

333. Anon. 1 Ld. RajTn. 737 ; S. C, Touch. 273.

nom. Stomfil v. Hicks, or Gree r. (d) 1 Co . 156, a, per Popham, C. J.

Studley, Holt, 414; 2 Salk. 413. Shep. Touch. 273.

(a) Lloyd v. Wilkinson, or The (e) 1 Co. 156, b. And see Cro. Jac.

Rector of Chedington's case, sup. Ca- 461. I Rol. 321.

ponhurst v. Caponhurst, or Capenhurst (/) Shep. Touch. 274.

E 2
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Hence it appears, that a lease for years, considered either

with reference to the period of its commencement in enjoy-

ment, or of its commencement in computation of time, may be

made to begin either, 1st, in praesenti, or 2ndly, infuturo {(/).

When commencing in interest in prasenti, it operates either,

1, as a lease conferring an immediate right to the possession

;

or, 2, as a lease of the rcAersion, conferring a right to the

rent reser\^ed on a prior lease, and running concurrently

with such prior lease, both in point of interest and computa-

tion of time (/i). When commencing in interest infuturo, it

is either, 1, a reversionary lease; or, 2, a lease in reversion;

though the terms reversionary lease, and lease in reversion,

are sometimes indifferently used to signify the same thing {i)

.

Our attention will be directed more particularly to each in

its turn. It is observable, however, that where, during the

existence of a prior lease, a new one of longer duration is

granted, habendum from a future day Avhich will happen

before the expiration of the existing term, it partakes of the

character of a reversionary lease, in respect of its being made

to commence on a day to come, and of a lease of the rever-

sion, in respect of its properties and incidents on its com-

mencement in interest on the day specified.

Leases which confer an immediate freehold interest at

common law, as for a life or lives, can only commence in

pr<sse7iti, as livery cannot be made to pass a freehold in

futuro [k]

.

And, therefore, if a man make a lease for years at common
law (/) to A., with remainder to B. for life, the lessor ought

to make livery to A. before his entry; the effect of which

will be to confer on B. a present estate for life, by way of

remainder (m). But a freehold interest may be made to

(fj) Barwick's case, 5 Co. 94, b. 3rd ster's case, Cart. 14.

resolution. Dean and Chapter of West- (Z) Barwick's case, 5 Co. 94, b. 3rd

minster's case, Cart. 14. Palmer v. resolution.

Thorp, 1 Leon. 171. (0 As to the effect of the late sta-

(h) Berry v. White, O. Bridgm. by tutes of 7 & 8 Vict. c. 76; and 8 & 9

Bann. 82. 93. Vict. c. 10 6, see ante, p. 7 of this volume.

{i) Dean and Chapter of Westmin- (m) Barwick's case, sup.
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commence in futuro, under a power of leasing deriving its

effect from tlie statute of uses {n) . Livery is not essential

to tlie validity of a freeliold lease so created, whether it be

made to commence in prcusenti or in futuro {o). Therefore,

to guard against mistake, the reader is apprised that, in this

chapter, those leases only are referred to which do not depend

on that statute. The subject of leases under powers has

already been discussed [p).

1st. As to leases commencing in prasenii.

1. Where the interest is to commence in immediate pos-

session, and the term, in point of duration, is to be computed

from the same time, the habendum may be " to the [lessee]

,

his executors, administrators, and assigns, from the day of the

date of the deed, for the term of years thence next

ensuing/' These words carry the right to the immediate

occupation and enjoyment of the property demised.

A lease dated on one day, habendum from a day preceding,

commences, in point of computation, from the time marked

in the habendum ; in point of interest, from the date (q). So,

where a lease was made on the 10th of October, 1735, haben-

dum from the first day of March then last past, for fifty years

then next ensuing, the said term to commence and begin

from and immediately after the surrender, forfeiture, or other

determination of a lease of the same premises formerly granted

to the same lessee, the court held, that the ncAv lease took its

commencement, in point of interest, from the former one (r),

although, in computation of time, the fifty years ran from the

1st of March, 1735.

A lease executed some time after the day of its date will,

as we have seen (5), operate only from its delivery; yet, in

order to ascertain the duration of the term, the habendum

(n) 27 Hen. 8. c. 10. See ante And see Moore r. Musgrave, Hob. 18.

Vol. I, p. 443. 1 Vent. 248. Cooper v. Robinson,

(o) 1 Ld. Raym. 166. 1 Vent. 291. 10 Mees. & Wei. 694.

Taylor dem. Atkyns v. Horde, 1 Burr. (r) Enys v. Donnitliorne, 2 Burr.

60. 123. 1190.

(p) Ante, Vol. I, p. 394. (.?) Ante, p. 10 of this volume.

Iq) Mayn v. Beak, Cro. Eliz. 515.
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may have reference to the date expressed in the instrument.

Therefore, where a lease was dated the 17th of February

1802, habendum from the 25th of March next ensuing the

date thereof, but was not executed till the following April,

the court allowed the period of its commencement to have

reference to the date {t).

To obviate a question whether the lease is to be considered

as granting an interest in possession, or a future interest, some

practitioners make the habendum, not from the day ofthe date,

hut from the day next before the day nf the date of the deed.

The case of Pugh v. The Duke of Leeds (w) has reduced to

order much of the confusion previously prevailing on this

subject ; but the numerous distinctions formerly taken deserve

a detailed examination ; and this place seems appropriate for

the pm^pose. In cases of leases under powers prohibiting

grants in reversion, the point was of particidar importance.

The early reports teem Avith decisions upon the effect of

the words, A die datus ; A data ; From the day of the date

;

From the making; A tempore confectionis ; From; From hence-

forth; Henceforth, Extunc prox. sequent., and the like, upon

the commencement of the term granted ; the question being

whether those words respectively included or excluded the

day of the date.

With regard to a die datus, the great majority of cases

determined that that term would exclude the day of the

date [x], thus rendering the demise a lease to commence in

(0 I>oe ilem. Cox v. Day, 10 East, Bull v. Wyatt, Cro. Car. 388. 1 Rol.

427. 229. Howard's case, 2 Salk. 625; S.C.

(w) Pugh V. The Duke of Leeds, Holt, 195. Goodgaine v. Wakefield,

Cowp. 714. 1 Sid. 7. Cornish v. Cawsy, or Cow-

{x) Douglas V. Shank, Cro. EUz. sye, Al. 75; S.C, Sty. 118. Haths v.

766. Banks t;. Brown, Mo. 759. Mel- Ash, 2 Salk. 413; S.C, nom. Hatter

lows v. May, Cro. Eliz. 873; S. C. Mo, v. Ash, 1 Ld. Rajin. 84; 3 Lev. 438.

636. Osbourn V. Rider, Ci'o. Jae. 135. Anon. LofFt, 275, Hotley v. Scott,

Llewelyn r. Williams, Cro. Jac. 258. Lofift, 317. Attorney-Gcneralv. Couu-

1 Bulstr. 177. Pope 1?. Skinner, Hob. tess of Portland, cited, Cowp. 723.

72. Butler v. Fincher, 2 Bulstr. 302. Doe dem. Bajiitum r. Watton, Cowp.

Scavage v. Parker, Cro. Jac. 647. 189. Deun dem. Warren v. Feai'u-

Owen V. Rees, Cro. Car, 94; S. C, side, 1 Wils. 176. Freeman dem.

nora. Owen r. Price, Hetl. 22. 27. Vernon v. West, 2 Wils. 165. See
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futuro; though in Tailour v. Fitzgerald {y) we find i\\&ifrom

the day of the date did not prevent the lease from commencing

presently.

A data, on the other hand, was held to pass the term from

the time of the delivery of the deed {z) .

In the case of Bacon v. Waller [a), the words a die datus,

and a datu, were held to amount to the same thing.

From the making was considered as passing the term from

the time of the delivery [b]

.

A tempore confectionis, according to the case of Scavage v.

Parker (c), included the day of the date; according to

Clayton's case [d), excluded it.

Soj in Barwick's case {e), a demise by the crown from the

day of making the letters patent was held to exclude that day.

From has received the same construction as a die datiis (/)

.

From henceforth, in one case (g), received a similar interpre-

tation; but, in others {h), the day of delivering the lease was

held to be inclusive.

Henceforth was construed to include the day of the date (i).

It is to be feared, however, that these refined distinctions

tended rather to thwart than effectuate the intentions of par-

ties; and before the case of Pugli v. The Duke of Leeds,

also Bacon v. Waller,] Rol. 387; S.C. 399. Co. Lit. 46, b. And see Anon.

3 Bulstr. 203. Heaton v. Harleston, Dy. 286, a. pi. (43).

Cro. Jac. 646. Co. Lit. 46, b. Mac- (c) Scavage v. Parker, Cro. Jac. 647.

donell V. Weldou, or Welder, 8 Mod. And see Mo. 733, marg.

54; S. C. 1 Stra. 550. (d) Clayton's case, 5 Co. 1. And

(y) Tailour, or Taylor, V. Fitzgerald, see Co. Lit. 46, b.; and Smith v. Bole,

1 Vent. 1 37 ; S. C. 2 Keb. 796. or Bowles, Cro. .Jac. 458 ; S. C. 3 Bulstr.

(z) Osbourn v. Rider, Cro. Jac. 290.

135. Llewelyn r. Williams, Cro. Jac. (e) Barwick's case, 5 Co. 94, a.

258. Anon. 1 Bulstr. 177. Howard's And see Mo. 733, marg.

case, sup. Haths v. Ash, or Hatter v. (/) Jenk. Cent. 136, case 78. Um-
Ash, sup. Doe dem. Bayntun r. Wat- ble v. Fisher, Cro. Eliz. 702. Anon,

ton, Cowp. 189. And see Seignorett 'i'. Lofft, 275.

Maguire, 2 Ld. Raym. 1241-2. ((/) Llewelyn v. Williams, Cro. Jac.

(a) Bacon r. Waller, 3 Bulstr. 203; 258. And see Pope v. Skinner, Hob. 72.

S. C. 1 Rol. 387. And see Hicks v. (h) Clayton's case, 5 Co. 1. Latch,

Harvey, Comb. 399. Co. Lit. 46, b. 61. Cornish v. Cawsey, Al. 75. Co.

and Seignorett V. Maguire, sup. Lit. 46, b.

(b) Norris v. the Hundred of Gaw- (?) Llewelyn v. Williams, Cra. Jac
try.. Hob. 140. Hicks v. Harvey, Comb. 258.
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which I sliall presently notice more particularly, Lord Mans-

field seemed to he impressed with the hardship of adhering

strictly to these decisions—" To he sm'e^ (said his lordship,) a

die datus is a settled point, and cannot he departed from. If

it were now open, I should incline to construe it exclusive or

inclusive, as would hest suhstantiate the deed ; for the expres-

sion is very ambiguous^' [k). And in a subsequent case (/),

although he considered the authorities too strong to be

resisted, he added, " At the same time, I am sorry that there

ever existed a determination which avoided a fair lease by

construing /rom the day of the date to exclude the day of the

date; because it may be taken either way. It would have

been a very right principle of law to have said, if the one

construction will render the lease good, and the other will

make it void, the construction which makes the lease good

shall prevail; because it must manifestly have been the

intention of all parties that the lease should be a valid and

effectual lease ;" to which remark Mr. Justice Aston and the

other judges, Willes and Ashhurst, gave their assent.

In this state stood the authorities until, three years after-

wards, the same judges presiding, the case of Pugh v. The

Duke of Leeds (m) came before the court. The point arose

under a power of leasing in possession, and not in reversion,

remainder, or expectancy. A lease was made :

—

" To hold to

the said [lessee], her executors, %cc.,from the day cf the date

of the said indenture of lease, for twenty-one years, &c.",

which raised a doubt whether the commencement from the

day of the date was to be construed inclusive or exclusive of

the day of the date. After argument, the court ordered the

case to stand over. Lord Mansfield observing that the cases

that had been determined there went very much against his

opinion and that of the court ; and that it was very fit that a

solemn judgment should be given upon a point that had been

(Z) Hotlcy V. Seott, Lofft, 31 7. Inhabitarts of Gamlingay, 3 Term Rep.

(/) Doe dem. Bayntun r. Walton, 513. 515; and in Ackland v. Lutley,

Cowp. 189. p Adol. & Ell. 87 J>. 894; S. C. 1 Per.

(m) Pugh r. The Duke of Leeds, &:Dav.6:36.

Cowp. 714; approved of in Rex 7'. The
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so much confoHTicled. On the last day of the term his Lord-

ship dehvered the opinion of the court ; and, after noticing

the numerous decisions upon the point, in chronological

order, and pointing out their inconsistencies, concluded a

most luminous judgment, in these words :
—" The ground of

the opinion and judgment "which I now deliver is, that from

may, in the "\Tilgar use, and even in the strict propriety of

language, mean either inclusive or exclusive : that the parties

necessarily understood and used it in that sense which made

their deeds effectual : that courts of justice are to construe

the words of parties so as to effectuate their deeds, and not to

destroy them ; more especially where the words themselves

abstractedly may admit of either meaning/^ And thus the

point has rested ever since, the principle being now clearly

established, that such a construction will be put upon the

words /rom t?ie day of the date, from the date, and the like, as

will tend to support and not defeat the instrument in which

they may be used.

2. When, during a subsisting lease, a second lease is made,

to commence immediately^, for a longer term than the unex-

pired estate under the former, it is concurrent with the former

in point of interest and computation of time, and operates as

an immediate lease of the reversion.

Before the statute of Anne {n), such a lease, unaccompanied

by attornment, would have operated as a grant of a future

interest in reversion, conferring an interesse termini only, the

reversion remaining in the grantor (o) ; but if the first lessee

attorned, a reversion in respect of that lease would have

passed, conferring on the grantee a right to the rent payable

by such first lessee {p) ; and it is apprehended that such

second lease would now, in general (q), pass a reversion,

together with a right to the rent under the former lease (r),

(w) 4 & 5 Anne, e. 16. s. 9. {q) As to leases under powers, see

(o) Rawlyns's case, 4 Co. 53, a. ante, Vol. I, p. 448.

And see Anon. Dy. 26, a. pi. 167. (r) See Anon. M. T. 2.t & 26 Eliz.

(p) Ibid. Plowd. 433, 3 Bac. Ab, C. B. Dy. 376, b. marg.

439,
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without attornment, that ceremony having been rendered

unnecessary by the statute referred to.

So, if a lessee for twenty-one years underlet for his whole

term wanting twenty-one days, and afterwards grant the land

to C. for the term comprised in the underlease, the effect

is to confer on C. a reversion exactly co-extensive with the

underlessee^s interest, and give him (C.) a right to sue on aU

the covenants in the underlease running with the land, the

same being incident to the reversion. This was decided

by the case of Burton v. Barclay {s) ; though it is respect-

fully submitted that such a doctrine is at variance with the

best accredited definitions of a reversion, and with the pre-

viously entertained notions of the strict legal relation of lessee

and reversioner [t)

.

We find it stated in Dyer {u), that if a man leases to one

for twenty years, and afterwards, on the same day, makes a

lease of the same land to another for twenty years, the second

lease is void ; but the position is too general, and requires

qualification. The distinctions arc thus noticed in Bacon^s

Abridgment {x) : Ist, If one makes a lease for ten years, and

the same day makes a parol {7/) lease to B. for ten years of the

same lands, the second lease is absolutely void, and can never

take effect, either as a future interesse termini, or as a rever-

sionary interest, though the first lessee should forfeit or other-

wise determine his estate : neither shall the lessor have the

rent reserved upon such second lease, because, during the ten

years, the lessor has nothing to do with the possession, or to

contract with any other for it, and the second lease being

made the same day, and for no longer term than the first ten

years, cannot pass any interest as a future interesse termini

(s) Burton v. Barclay, 7 Bing. 745; frauds, 29 Car. 2. c. 3. s. 1, which put

S. C. 5 Mo. & Pa. 785. au eud to parol leases for any term

(0 Aute, Vol. I, p. 9, et seq. exceeding three years, &c. See ante,

(u) Dy. 35, a. mai'g. And see Jenk. p. 2 of this volume. The late act of 8

Cent. 256, case 49. Plowd. 421. 4.32. & 9 Vict. c. 10 6, does not prohibit parol

(cc) 3Bac. Ab. 438-9. Leases (N); leases, but only declares that all leases

Confirmed by Neale v. Mackenzie, in required by law to be hi writing must

error, 1 Mees. & Wei. 747. 759. be made by deed. Sect. 3.

(y) This was before the statute of
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certainly ; and as a reversionary interest it cannot be good

for want of a deed ; but, 3ndly, if such second lease be made

by deed-poll, then it may well enure as a grant of the rever-

sion, and draw after it the rents and services of the first lessee,

if he would consent to attorn [z] ; and, by consequence, when-

ever the first lease determines by surrender, forfeiture, or

otherwise, such second lessee, having the immediate reversion,

must come in for the residue of his term ; but, without such

attornment (a), to make it operate as a grant of the reversion,

the second lease, though by deed-poll, will be absolutely void,

as if it were made only by parol, because, during the first ten

years, the lessor has no power to contract for the possession;

but, 3rdly, if such second lease for ten years be made by

indenture {b) ov fine[c), then this would be good as a present

lease, by reason of the estoppel to both parties by the inden-

ture or fine ; and, therefore, whensoever the first lease deter-

mines, the second lease will commence in possession, and in

the meantime the second lessee, by reason of the estoppel,

will be obliged to pay the rent reserved in an action of debt;

and if such second lessee can prevail for an attornment {d),

then his lease will enure as a grant of the reversion, and draw

after it the rents and services of the first lease, and take efl'ect

in possession whenever that may determine.

2ndly, As to leases commencing infuturo.

1. In strict legal phraseology, when leases are made to

commence at a future day, as on the 25th day of December

next, without reference to a previously existing lease, they

are said to be revers'ionartj, and confer on the grantee no

more than an interesse termini until the arrival of the day

appointed for their commencement in actual estate.

2. And, in like strictness, when made to commence at or

after the end, expiration, or other sooner determination of an

existing term, they are said to be leases hi reversion [e); as in

{z) As to attoriiineiit, see ante, p. (c) Fines were abolished by the act

57-8 of this volume. of 3 & 4 W. 4, c. 74.

(rt) Ibid. (d) See sup. note (2).

(h) But see Jenk. Cent. 256, case (c) Dean and Chajiter of Westniins-

4i), cent. tev's case, Cart. 14.
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tlie case of a lease for twenty-one years to A.^ and after the

expiration of that term, or of thirty-one years, then to A. for

forty years, or to B. for forty years (/) . But here, as in the in-

stance of a reversionary lease, the grantee has only an interesse

termini until the arrival of the day appointed for the com-

mencement of the term in actual estate, the reversion in the

meantime remaining in the grantor, with a right of distress

for rent due under the first lease (</). Though, as we have

before remarked, the terms reversionary leases and leases in

reversion are often indiscriminately used (A).

Where a new lease is granted to commence after one in

existence, say for twenty-one years, a difference is observable

between its being limited to begin after the end or expiration

of the said twenty-one years, and after the end or expiration

of the said term of twenty-one years. In the latter case,

should the first lease be surrendered, the second will begin

presently; for the term which includes the estate and interest

in the land becomes merged; but in the former, although the

first term be surrendered, the second will not begin ; for the

years cannot determine otherwise than by effluxion of time [i).

So, if A. make a lease to B. for ten years, and covenant that

if B. shall pay him lUO/. within the said ten years, B. shall

have the fee; if B. surrender his term to A., and afterwards

pay the 100/. within the ten years, he shall have the fee; but

it is otherwise, where it is covenanted that, if he shall pay

100/. within the said term often years [k).

Where, after having granted a copyhold to three jiersons

for their lives successively, the lord of the manor demised tlie

premises to another for forty years, after the death, surrender,

forfeiture, or other determination, of the estates of these three

persons, and the widow of the sui-vivor was entitled by the

custom to her free-bench for life, the court seemed to think

(/) O. Briflgm. by Bann. 7. 177,b.; S. C. Plowd. 198. 1 Co. 15.3, b.

Ig) Smith v. Day, 2 Mees. & Wei. 684. And see Dove r.Williot, Cro. Eliz. 1 60

;

(h) Dean and Chapter of Westmins- and Woodhouse's case, Dy. 9,3, b.

ter's case. Cart. 14. (^•) 1 Co. 154, a.

(j) Wrottesley v. Adams, 2 Dy.
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that the lease would not commence until after the determi-

nation of her estate, which was, in fact, but a continuation of

her husband's; but the case Avas adjourned (/). In a later

case {m), however, where B. had a lease for twenty-one years

of copyhold lands, to commence after the determination of

the estate Avhich A. at that time had therein, and the widow

of A., being entitled to her free-bench, happened to outlive

her husband twenty-one years, it was held by the Lord Chan-

cellor, that the estate of the wife was only an excrescence of

her husband's estate, which did not determine till the wife's

estate, at which time the lease made to B. should commence,

and continue for twenty-one years.

And where one made a lease of Sextends meadow to A. for

ten years, and of Cheese meadow to B. for twenty years; and

afterwards, reciting these leases, demised both meadows to

C. for forty years, to begin after the end or determination of

the said several leases made to A. and B.; on the determina-

tion of A.'s lease, C.'s interest was held to have commence-

ment as to that meadow, without being postponed until the

determination of B.'s estate in the other; such construction

being most consistent with the obvious intention of the par-

ties, and with the rule that the lease should be expounded

most beneficially for the lessee {n)

.

But in a later case in Ireland (o), where distinct properties,

then in the possession of tenants under several leases, were

demised to a stranger, habendum '^from the expiration of the

present leases made by the said [lessor] to the aforesaid each

and several parties, for the term of sixty-seven years from the

date hereof;" reddendum during the term /. by two

equal payments on the 25th of March and 29th of September,

''the first payment thereof to be made on the 29th of Sep-

tember next ensuing the possession thereof," it was held that

(I) Chantrell v. Randall, 1 Lev. 20; 90. Veal v. Roberts, Cro. Eliz. 199;

S.C.,nom.Clarke V. Candle, 2 Sid. 165. S. C. 2 Leon. 105. And see Anon.

(m) Irish v. Hook, Mich. 6 Geo. 2. Mich, 25 &26 Eliz. C. B. 3 Dy. 37 6, b.

Cane. 3 Bac. Ab. 430. Leases, (L) 2. marg.

(w) Windham's case, 5 Co. 7, a.

;

(o) Lessee Studdax't v. Neylan, 5 Irish

S. C. Mo. 191; Jenk. Cent. 272, case Law Rep. 118, n.
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the lease was not to commence in possession until the several

demises therein mentioned had all expired.

Where a lessee for one hundred years, made a lease to

another for forty years^ if he should so long live, and after-

wards made a lease to another, habendum for twenty-one

years from the end of the said term of forty years, to be

accounted from the date of these presents ; it was clearly

agreed that this was a good lease in reversion for twenty-one

years, and that the latter words were void Qo). Coke said

that the latter words ought to be construed a future interest

presently, and that possession should be after the expiration

of forty years, and by the first words.

If a lease be granted to A. & B. for sixty years, with a

proviso that if they both die within the sixty years the lessor

may re-enter ; and afterwards (A. being dead) another lease

of the same land be granted to a stranger, habendum cum

post mortem, sive per mortem, sursum redditionem, seu foris-

facturam, prcedicti B. vacari acciderit, for sixty years ; though

the first lease be not determined till the entry of the lessor,

the second lease is good, and will commence when the first

term is determined by effluxion of time after the deaths of

the lessees [q).

Whether the lessee, where two periods were mentioned in

the deed from Avliich the commencement of the term was to

take place, might elect to take possession at either of the

times specified, was formerly questionable. Dyer reports a

case on the point in Trinity Term, 14 Eliz., and adds, qucBve

well, because the justices doubted (r). In a later case {s),

where a lease was made to three for their lives, and after-

wards the lessor, reciting this lease, granted to another a

lease for forty years, to commence after the surrender, for-

feiture, or death, of the lessees for life, or of either of them,

(p) Seaman's case, Godb. 166. And 34, b.; S. C, nom. Fish v. Bellamy,

see 3 Dy. 261, b. pi. (28); and note Cro. Jac. 71.

(29) there; and Dann v. SpuiTier, {r) Anon. Dy. 312, b. pi. (89).

3 Bos. & Pul. 404. (s) Anon. M. T. 2.5 & 26 Eliz. C.B.

(5) The Bishop of Bath's case, 6 Co. Dy. 376, b. marg.
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and afterwards one of tlicm died, the judges agreed, tliat tlie

grantee sliould elect whether his term should commence after

the death of the one lessee, and make the others attorn to

him, by which he would have all the rent resented ; or after

the death of all, by which he would have forty years after-

wards ; but tliat if he made his election as above, then it

might run out before the lives of the two tenants for life.

But since these cases were decided, it has been determined

that the lessee has no option, but that the term, which before

consisted in interesse termini, begins in interest on such of the

events as may first happen, the words " which of them shall

first happen " being implied by law {t)

.

The case of Keble v. Halls {u), which appears to have con-

firmed the doctrine laid down in the Bishop of Bath's case,

was peculiar in its language. A lease having been granted

to A. and B, for forty years, if they and three others, or any

of them, should so long live, a second lease was granted,

" habendum from the administration {x), which should be in

the year 1568, or from and after the surrender, forfeiture,

expiration, or other determination, of the said lease to A.

andB. ;'' and some of the persons for whose life the first

lease was granted having survived the year 1568, a question

arose, when the second lease ought to commence. The case

does not appear by the report to have been finally deter-

mined; but the court strongly inclined to think that the

lessee should have his election, as the construction most

favorable for him ought to be adopted.

If a lease for years be granted by one subject to another,

to commence after the expii'ation of a lease recited to have

been made to a third person, when in truth there never was

such a lease ; or, supposing one, if made, to have expired, or

(0 The Bishop of Bath's case, T. T. («) Keble v. Halls, 6 &. 7 Car. I.

3 Jac. C. P. 6 Co. 34, b. 36, b.; S. C, Lit. 363. 370 ; Cited by Lord Alvan-

nom.Fish v. Bellamy, Cro. Jac. 71. And ley, C. J., 3 Bos. & Pul. 405.

see marginal note, Dy. 312, b. pi. (89). (a;) This seems to be misprinted in

Stephens «. Capel, cited, 1 Lev. 21. lAt.iov Annunciation.

Dann v. Spurrier, 3 Bos. & Pul. 404.
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to have beeu originally void, the new demise will take effect

immediately on the execution of the deed {j/).

So, if a lease for years be granted to commence after the

end of a former one then existing, but misrecited in a material

part, the new term will commence immediately in enumera-

tion of years, though not in possession until the end of the

former lease {z)

.

But if it be misrecited in an immaterial part, the term will

commence at the end of the existing lease (a)

.

A misrecital of the lessee's name {b) is deemed material

;

but it appears that a misrecital of the rent ; of the time or

place of payment ; of the covenants ; or that the lease was

without impeachment of waste, will not be deemed a mate-

rial misrecital of the lease (c)

.

A misrecital of the date of a former instrument may or

may not be material according to circumstances. If by it

the estate and interest of the second lease be changed from

what it would be by the intent of the deed appearing in itself,

then it is material ; as in a case Avhere a lease was made,

42 Eliz., for twenty-one years from thenceforth; and a second

lease was made, habendum from the end of the estate granted

by the former indenture, in the second lease misrecited to

have been made, 32 Eliz. : here, Bridgman, C. J., thought

that the second lease should begin presently, for the time of

the commencement and end of it was material, and it was

(y) Foot V. Berkley, Cart. 148; S. C. (2) Miller v. Maynwaring, Cro. Car.

1 Vent. 83; 1 Lev. 234; 1 Sid. 460; O. 397; S. C. W. Jo.'354, cited, Vaugh.

Bridgm. l)yBaun.527. 540;2Keb.322. 80. Mount v. Hodgkin, Dy. 116, a.;

480.514.611.654.673. The Bishop of S. C. Bendl. 38; 1 And. 3; cited and
Bath's case, 6 Co. 34, b. 34, a. 36, a. commented on by Tirrel, J., Cart. 152.

1 Inst. 46, b. Rowe t'. Huntington, Foot r. Berkley, Cart. 156; S. C. ut

Vaugh. 66. 73.80.82. Bassett r. Lewis, sup. Co. Lit. 46, b. But see diet, per
or Wilhams, 1 Lev. 77 ; S. C. 1 Keb. 360. Twisden, 1 Vent. 84. And see Wood-
Jenk. Cent. 255, case 46. Jenk. Cent. house's case, Dy. 93, b.

505, case 79. Miller v. Maynwaring, («) Foote v. Berkley, Cart. 149. 153;
Cro. Car. 397; S. C. W. Jo. 354, cited, S. C. ut sup.

Vaugh. 80. Anon. Bendl. 35. pi. 143. (p) Foote r. Berkley, 0. Bridgm. by
Withes V. Casson, Hob. 128. College Bann. 541.

de Manchester, or Manchester College, (c) Foote v. Berkley, Cart. 1 53, per
f. Trafford,2Lev.241;S.C.2Show.31. Tirrel, J.
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changed, in rei veritate, from what it was in the deed {d) ; but

he said that if a lease were made, 42 EHz., to J, S. for his

life, and if the lessor, reciting that lease to be made 32 Eliz.,

demised the premises habendum for twenty-one years from

and after the end of the estate by the said grant, 32 Eliz.,

made to the said J. S., then -he conceived that the second

lease should begin from and after the death of J. S., and not

during his life, though there was no such indenture, 32 Eliz.

;

for the time of the commencement or end of the lease was

not changed by the misrecital: that there was certainty

enough in the thing, and no prejudice by it to any person (e).

It is stated in Vaughan's reports (/), that a demise having

no certain commencement is void; but according to Jen-

kins {g), it will commence immediately ; and Manwood
said (A), that if there be no habendum to express certainty of

time, the lessee shall be tenant at will, unless livery be made.

An anonymous case in Leonard (i) states, that a lease for

twenty-one years, to begin at the Feast of our Lady Mary,

without shewing which of the feasts, the Annunciation or

the Purification, was held good by Anderson, C. J., as the

lessee might determine the certainty of the beginning of the

term by his entry; but Periam doubted it. On the other

hand, it was determined by Vaughan and Atkyns, that a

lease made the 10th of October, habendum, from the 20th

day of November, for five years, was void on account of the

uncertainty of its commencement ; and did not resemble the

case of an impossible limitation, which the law would reject.

Wyndham and Ellis, Justices, however, thought that it should

begin from the time of the delivery {k). On the whole, it is

apprehended, that, consistently with the principle of con-

struing the lease most favorably for the lessee, the term

would commence from the delivery of the deed, as in the case

(d) Foote V. Berkley, O. Bridgm. (/) Vaugh. 85.

by Bann. 535; S. C. utsup. And see ((/) Jenk. Cent. 301, case G9.

Halswell v. Ayleworth, 2 Rol. Ab. 55, (/«) Anon. 3 Leon. 33.

Graunts, (Q,). (?) Anon. 1 Leon. 227, case 308.

(e) Ibid. (Z) Anon. 1 Mod. 1 80.

VOL. 11. P
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of a lease ha\aug no date^ or an impossible one (/). Thus

we find, that a lease by a subject for twenty years to commence

from the Nativity of our Lord Christ last past will begin pre-

sently, and not from Christmas, which is the Feast of the

Nativity. To construe it as taking effect from the Nativity

would be to render it nugatoi'y (m)

.

In Lloyde v. Gregory (w), a lease made to commence at the

Feast of the Annunciation, after the determination of a

former lease, was held to be the same as if it had been frorn

the Feast of the Annunciation.

But in cases where the crosvn is concerned, the grant is

always construed less favorably for the subject than the

monarch. Tims, where King Edward the 6th leased certain

lands to one Philpot, to have and to hold to him for twenty-

one years, after the end of the term of Sir Thomas Moore

therein, Sir T. Moore^s term ha\-ing pre^•iously been forfeited

for treason, it was held that Philpot's lease was void, on

account of the mistake of the commencement (o). So, a lease

made by the crown of a rectory and the tithes thereto apper-

taining, habendum, if no lease were in esse, from the day of

the patent for twenty-one years, and if any lease were in esse,

then from the end of that lease, was held to be void, part of

the premises (the tithes of corn and hay) being at the time

in lease, and part not ; and it beiug contrary to the intention

of the crown that the lease should take effect by parcels, ^-iz.

for the rectoiy immediately, and for the tithes of corn and

hay in reversion {j}).

Since the act of parliament (q) for altering the style, a

holding under a lease bij deed from the feast of Saint INIichael

will, unless there be a custom to the contrary, as in Kent (r),

(/) 1 Inst. 46, b. And see 6 Co. 36. (p) Mason v. Chambers, Cro. Jac.

2Salk. 463. And ante, p. 10 of this 34; S. C. Yelv. 42. 47. Croke says

volume. that no judgment was given, because

(m) 1 Vent.84. lSid.461. 2Keb. 655. upon the court's motion the parties

(to) Lloyde i;. Gregory, Cro. Car. 502. agreed.

(o) Holt V. Roper, 1 And. 6 ; S. C. (q) 24 Geo. 2. c. 23.

Keilw. 209, b. 3 Lev. 5; cited. Cart. (r) Fm-ley dem. Mayor &c. of Can-

151. As to leases by the Crown, see terbury ?•. Wood, 1 Esp. 198.

ante, Vol. l,p. 184,
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be taken to be from New Michaelmas; nor can extrinsic

evidence be received to the contrary, unless there be such

custom, or a reference in the lease to a prior holding from Old

Michaelmas (s). The rule is applicable to the other feasts.

But in the case oi a parol lease, though prima facie a notice

to quit " on St. Michaelmas Day " refers to New Michael-

mas {t), evidence of the custom of the country, or of the

understanding of the pai'ties, is admissible to explain whether

they intended Old or New Michaelmas {u) . And if it turn

out that the holding is from Old Michaelmas, it must be

taken that in all transactions concerning the premises, where

Michaelmas is mentioned. Old Michaelmas is meant; and,

therefore, under such a holding, a notice to quit on Michael-

mas-day next, generally, is sufficient {x).

In Kent, all demises to hold from Michaelmas are deemed,

according to the custom of the country, to be holdings from

Old Michaelmas-day [y)

.

In the case of Doe v. Snowdon (-), the plaintiff agreed to

let to the defendant a farm at N., to hold the arable ground

from the 13th of February then next, the pasture ground

from the 5th of April, and the meadow ground from the 12th

of May, for seven years from the said days and times, at the

yearly rent of 26/., clear of taxes, payable half-yearly, at

Michaelmas and Lady-day ; the first half-yearly payment to

be made at Michaelmas then next : and the court construed

this agreement to be a holding from Lady-day to Lady-day,

old style; the rent being payable at Old Michaelmas and

(s) Doe dem. Spicer v.Lea, 11 East, Campb.256. Doe v. Brookes, 2 Campb.

312. Doe dem. Hall «. Benson, 4 Barn. 257, n. Den dem. Peters 't;. Hopldn-

& Aid. 588. Den dem. Peters v. Hop- son, 3 Dow. & Ry. 507. Smith v.

kinson, 3 Dow. & Ry. 507. Smith v. Walton, sup.

Walton, 8 Bing. 235; S. C. 1 Mo. & {x) Doe dem. Hinde v. Vince, sup.

Sc. 380. Doe v. Brookes, sup. Doe dem. Willis

{t) Doe dem.Wilhs v. Perrin, 9 Car. v. Perrin, sup.

& Pa. 467. (y) Fm-ley dem. Mayor &c. of Can-

(m) Fm'ley dem. Mayor &c. of Can- terbury v. Wood, 1 Esp. 198.

terbury v. Wood, 1 E.sp. 198. Doe (2) Doe dem. Dagget v. Snowdon,

dem. Hall v. Benson, 4 Barn. & Aid. 2 W. Blac. 1224.

588. Doe dem. Hinde r. Vince, 2

F 2
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Lady-clay. And they said, that though part of the farm was

to be entered upon and quitted at Old Candlemas, February

13th, and other part not till Old May-day, May 12th ; yet

that was no more than the custom of most countries would

have directed, without any special words for that purpose, in

a taking from Old Lady-day, the 5th of April, ^iz., that the

arable should be entered upon at Candlemas, to prepare it

for the Lent corn, and the meadows not till ]\Iay-day, when

in those northern countries they were usually helmed for hay.

In cases of doubt as to the period of commencement, the

court construes the instrument most strongly against the

lessor, and most beneficially for the lessee (a).

II.

—

As to the certainty of duration.

Certainty of commencement and certainty of end of a lease

seem to imply certainty of diu^ation; but, according to Coke {b),

though a lease for years must have a certain beginning and a

certain end, yet the continuance thereof may be uncertain,

for the same may cease and re\dve again in divers cases. He

says, if tenant in tail (c) makes a lease for years, reserving

twenty shilhngs, and afterwards takes a wife, and dies without

issue, now, as to him in the reversion, the lease is merely

void ; but if he endow the wife of tenant in tail of the land,

(and she may be endowed though the estate tail is deter-

mined,) now is the lease, as to the tenant in dower, (who is

in of the estate of her husband,) re^dved again as against her;

for, as to her, the estate tail continues; for she shall be

attendant for the third and services; and yet they were

extinguished in law. So it is, if tenant in tail makes a lease

for years, ut supra, and dies without issue, the wife enceinte

with a son, he in the reversion enters ; against him the lease

is void; but after the son is born, the lease is good, if it be

made according to the statute; otherwise voidable.

(a) The Bishop of Bath's case, 6 Co. Spurrier, 3 Bos. & Pul . 404.

36, a. Anon. 3 Dy. 261, b. pi. (28). (h) Co. Lit 46, a.

Justice Windham's case, 5 Co. 7, b. (c) See now as to leases by Tenant

Seaman's case, Godb. 166. Dann r. in tail, ante, Vol. l,p. 65.
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The duration of the lease may be defined either by express

enumeration of years ; by reference to a certainty ; or it may

be reduced to a certainty by matter ex post facto [d)

.

These three modes shall be noticed in succession.

1st. A lease purporting to grant the land for twenty-one

years^ or any other specified term^ is an example of the first

class. If it be intended to grant a term for years so as to be

dependent for its duration on the continuance of a life, it

must be granted for a stated term of years if the life shall so

long continue : thus, for the term of ninety-nine years, if

A. B. shall so long live; for there the utmost limit of the

term is marked out, subject to sooner determination on a

collateral event {e) : it cannot be granted for so many years

as A. B. shall live; nor for so many years as A. B. shall be

parson of the rectory of Dale (/) ; nor to A. B. for sixty

years, and in case he shall die within the term, then to C. D.

for so many of the years as shall be unexpired at his

decease [g] ; nor to A. B. for life, and in case he shall depart

this life within the term of sixty years, then to his executors,

or to a stranger, for so many of the sixty years as shall be

then unexpired. But it may be granted to A. for life, and a

subsequent lease may be granted to B. for sixty years, to

commence after the decease of A. ; or to commence in jjra-

senti, and run, in computation of time, concurrently with

A.^s term, subject to postponement as to the possession till

A.'s decease {7i).

In the case of the College of Manchester v. Trafi'ord (i), a

lease, reciting a supposed former lease in the reign ofEdward

the 6th, which had no existence, was made for twenty-one

years, habendum ffom the end of the term made in the time

(cZ) The Bishop of Bath's case, 6 Co. Right dem. Plowden v. Cartwright,

34, b. Cart. 148. 1 Ken. 529; overruling Grene v. Ed-

(e) Shep. Touch. 274-5. wards, 1 Aud. 258 ; S. C. Cro. Ehz.

(/) Co. Lit. 45, b. Shep. Touch. 275. 216; 1 Leon. 218; Mo. 297.

(r/) Lloyd V. Wilkinson, otherwise (It) 1 Co. 155, a.

The Rector of Chedington's case, 1 Co. (/) College de Manchester v. Ti-af-

153, a. Aud see Wright dem. Plowden ford, 2 Lev. 241 ; S. C. 2 Show. 31.

V. Cartwright, 1 Burr. 282; S. C, nom.
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of Edward the 6t]i, and there were a covenant and grant, that,

after the said twenty-one years ended, the lessee should have

the land for other twenty-one years, and so from twenty-one

years to twenty-one years, till ninety-nine years past thence

next ensuing should be complete and ended ; and it was ad-

judged, that the lessee should have ninety-nine years over and

above the first twenty-one years ; and which should not be

reckoned part of the ninety-nine, by reason of the word thence;

for if the reckoning were to be from the making of the lease

in the time of Queen Elizabeth, it should have been hence; but

that thence was a word that did not denote a present time,

but another time, and must have referred to the end of the

first twenty-one years, because there was no other time to

which it could refer; for there was no lease in the time of Ed-

ward the 6th to which the defendant would have referred it.

An instrament by which the plaintiff agreed to let, and

the defendant to take, certain premises, at certain rents,

varying in amount at the end of every three years, until

Midsummer, 1839, and from and after the year 1839, at the

clear annual rent of 9/. t'lU the end of the term, no particular

period for the determination of the lease being mentioned,

was held, upon the authority of Plowden, 271, to be a lease

certain up to Midsummer, 1839, but no fm-ther [k).

2ndly. The duration of the lease may be defined by refer-

ence to a certainty. Thus it may be marked by reference to

another lease ali'eady in existence, as a lease to A. for so many

years as B. has in the manor of Dale : here, if B. has ten

years, A. will take a term of the same extent (/).

So, if land be demised to A. during the minority of B.

;

here, if B. be of the age of ten years, the lease will be good

for eleven years, if B. shall so long live ; but not otherwise,

the minority ceasing with his death {m).

So, if a man having a rent of twenty shillings per annum

(Jk) Gwyune f. Mainstone, 3 Car. & pi. 13. Plowd. 273.

Pa. 302. (hi) Ibid. Cro. Eliz. 270. Boraston's

(/) The Bishop of Bath's case, 6 Co. case, 3 Co. 19, b.

34, b. Co. Lit. 1,5, b. 1 Rol. Ab. 849.
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in fee, issuing out of land, grant the same to A. B. till he

shall have received one-and-twenty pounds, A. B. shall have the

rent for twenty-one years ; for it has reference to an express

certainty, ^dz., to a yearly rent of twenty shillings per annum («)

.

But it is a rule, that, in order to support a lease for years

by reference, the reference ought to be to a thing which has

express certainty at the time of the lease made, and not to a

possible or casual certainty (o) : and, therefore, if the wife of

J. S. be enceinte, and a lease be made until the issue in ventre

sa mere shall attain twenty-one
( /?); or if a lease be made to

one who has execution under a statute merchant, until he be

satisfied the duty for which he has sued the execution {q) ;

or if a man make a lease of lands of the value of twenty

shillings per annum, till one-and-twenty pounds be levied of

the issues and profits (r) ; in neither of these cases does the

grant amount to a lease for years, on account of the uncer-

tainty, in the first case put, when the son will be born, and

in the second, whether the land will continue for twentj^-one

years of the same annual value. So it is, if one make a lease

of land for so many years as A. B. shall be parson of D.,

this cannot be made certain by any means, for nothing can

be less certain than the time of his death, or the period of

his ceasing to be parson (s). So, if a demise be made to A.

for eighty years, and after his death to B. for so many years

as shall be then unexpired, it is void for uncertainty, as to

B.'s interest. So, if a grant be made by one possessed of a

lease for forty years to B. for as many of the years as shall

be unexpired at the time of his (the grantor's) death, the lease

is void (t) ; but it is otherwise where the owner of a term of

ninety years demises the land for seventy, to commence after

his decease ; for (to use Mr. Justice Gawdy's words) so much

(n) The Bishop of Bath's case, G Co. 35, b.

35, b. 1 Rol. 845, Estate, (P) 2, Plowd. (s) Co. Lit. 45, b.

273, b. Co. Lit. 42. a. («) Lloyd v. VVilkinsou, otherwise

(o) The Bishop of Bath's case, 6 The Rector of Chedingtou's case, 1 Co.

Co, 35, b. 153, a.; S. C. Mo. 478. Capoiihurst v.

(p) Ibid. Caponhurst, or Caponhurst v. Capeii-

(q) Plowd. 27.'?. hurst, 1 Lev. 45 j T. Raym. 27; 1 Keb.

(r) The Bishop of Bath's case, 6 Co. 1 30. 164. 183.
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of the term was granted as should be behind at the time

of the grantor's deaths which was altogether uncertain in

the grant itself; while, in the latter, the land was demised,

habendum after the death of the lessor for seventy years,

in which there was sufficient certainty, and no apparent

uncertainty in the deed.

And, in like manner, though a person, as we hare seen (m),

cannot make a lease of his land for so many years as A. B.

shall continue parson of D., yet he may make a lease for three

years, and so from three years to three years, so long as he

shall be parson ; and the lease will be good for six years, if he

continue parson so long, first for three years, and after that

for three years, and for the rest uncertain (x).

3rdly. The term may be rendered certain by matter ea^

post facto {y) . For instance, it may be granted for so many

years as A. B. shall name ; and the lease, though uncertain

at the beginning, will be valid ab initio after the naming of

the years {z) . The term, however, must be specified in the

lifetime of both the lessor and lessee (a) : and, therefore, a

lease for so many years as the lessor's executors shall name

is void ; because no interest can pass out of the lessor diu-ing

his life; and after his death the naming of the years will come

too late (6). So, where A. demised certain lands to B. for

eighty years, if he so long lived; and if it should happen

that B. should die or alien the premises within the term, then

A. granted the premises to C. for so many of the said eighty

years as should be then unexpired ; and C. died in the life-

time of A. ; it was held that, as the demise to C. depended

(m) Ante, p. 71 of this volume. 45, b. 1 Rol. Ab. 849, Estate;(Y), 11.

(x) Co. Lit. 45, b. See ante, Vol. 1, (a) The Bishop of Bath's case, sup.

p. 658, as to the effect of a lease for a 1 Co. 1 55, b. Say r. Smith, Plowd.

year, and so from year to year. 273, b. Lloyd v. Wilkinson, otherwise

(y) The Bishop of Bath's case, 6 Co. The Rector of Chedington's case, 1 Co.

34, b. 35, b. Goodright dem. Hall v 155, a. b. 3rd resolution.

Richardson, 3 Term Rep. 463. (b) Ibid. Savell v. Cordell, Godb.
(s) The Bishop of Bath's case, 6 Co. 24-5. And see Porry, or Pory, v.

34, b. 35, b. Hob. 174. 1 And. 259. Allen, Cro. Ehz. 173; S. C. 1 Leon.
Plowd. 6, a. 13, a. 14 H. 8. 11, [B]. 303; S. C, nom. Perryn v. AUen,
Sparke v. Sparke, Mo. 666. Co Lit. Ow. 97.
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upon a contingency precedent, the interest or term intended

to be demised was not certain ; that the land was not bound

with it; and that, as C. died before it was reduced to a cer-

tainty^, the lease could never take effect, nor vest in his

executors or administrators (<?).

So, a lease, for seven, fourteen, or twenty-one years, as the

lessee shall think proper, is not void for uncertainty. It

operates at once as a good lease for seven years at least,

whatever may be the validity of it as to the other two even-

tual terms of fourteen and twenty-one years [d) ; and should

the lessee continue in possession after the expiration of the

seven years, the lease will then be good for fourteen years

:

at the end of which time, should he still continue, it will be

good for twenty-one years (e).

Somewhat similar to the above is the case of Goodright v.

Richardson (/). It appears that William Child, on the 28th

October, 1785, demised the premises in question to one J. M.,

from whom the defendant derived title, " at the yearly rent

of 10/. payable half-yearly, for and during the full end and

term of three, six, or nine years, from the feast-day of St.

Thomas the Apostle next ensuing from the date thereof, and

to be fully complete and ended on the said feast-day of St.

Thomas the Apostle, which shall be determinable in the years

1788, 1791, 1794." Lord Kenyon, after propounding the

general rule above laid doMoi, said, that it was e\ddently the

intention of the parties that this lease should take effect for

three years at all events ; and to be in the election of either

of the parties {g) to put an end to it at that time, or at the

end of six years, giving reasonable notice to the other ; and

he assimilated it to a lease for a year, and so from year to

year, where if the lessee wished to determine it at the end of

the year, he must give reasonable notice to the other party.

And though here, said his lordship, either of the parties {h)

(c) Lloyd V. Wilkiuscu, otherwise (/) Goodright dem. Hall v. Richard-

The Rector of Chedington's case, 1 Co. son, 3 Term Rep. 462.

155, a. b. 3rd resolution. (g) See as to this, post, p. 75.

(d) Ferguson r.Cornish,2Burr. 1032, (Ji) See as to this, post, p. 75.

(f) Ibid. 3 Term Rep. 463, n. (a).
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might have determined the lease at the expiration of the first

three years, yet when the time elapsed at which notice ought

to have been given for that pui'pose, the lease could not be

determined till the end of the next three years. Mr. Justice

Ashhurst proceeded on the same ground :
" All that is re-

quired," said that learned judge, ''is, either that the term

should be certain in itself, or reducible to a certainty. Now,

that is the case here, for it is for three, six, or nine years, as

the case may happen, the parties having agreed that it should

be determinable in the years 1788, 1791, 17 94. It is, there-

fore, a lease for three years certain, or for six or nine years,

unless the parties determine it sooner." The opinion of Mr.

Justice Buller was dehvered in these words:—"This is a lease

for nine years, determinable by either of the parties at the

end of the first three or six years ; for it is stated in the case

that it is determinable in the years 1788, 1791, 179-4. But

if it were not determined at either of those periods, the party

first giving reasonable notice, it was to continue for the nine

years ;" and Mr. Justice Grose expressed himself to be of

the same opinion.

I have been thus particular in setting out the words of the

judges in this case, as some difi'erencc of opinion appears to

have existed between Lord Kenyon and Mr. Justice Ash-

hurst on the one hand, and jNIr. Justice Buller on the other,

as to the quantity of term granted and actually in esse at the

execution of the lease. The language of the two former

would seem to imply an opinion, similar to that entertained

by Lord Mansfield in Ferguson v. Cornish, that the term

granted was in its creation for the period of three years only,

though subject to extension, in the first instance for three

years, and after the expiration of those tlu-ee years, for three

years more, on the omission of either to give reasonable notice

of an intention to determine the tenancy at the end of the

first three or six years; while Mr. Justice Buller clearly

treated the lease as having originally granted a term of nine

years in esse, subject to a collateral determination at either of

those periods on notice. The case in Term Reports is rather
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obscurely reported : indeed, it is difficult to collect the ground

of tlie judgment; whether it was the quantity of interest

granted by the lease, or the sufficiency or insufficiency of the

notice to quit.

If a lease be made for ten years, and the lessor grant, that

if the lessee pay at the end and term of every ten years ten

thousand tiles, then he shall have a perpetual demise of the

land from ten years to ten years continually following, and

out of the memory of man ; this is a good lease for no more

than ten years, for beyond that no other term has any certain

commencement, continuance, or end(i).

The effect of a lease for a year, and so from year to year,

and cases of that class, have already been noticed (j)

.

At one time, it was considered that, under a lease for seven,

fourteen, or twenty-one years, the right to determine the term

at the expiration of the first seven or fourteen years might

be exercised by either the lessor or lessee {k) : but subse-

quent decisions, acting on the principle of construing grants

most favorably for the grantee, have confined that privilege

to the lessee, where no particular custom of the country exists

upon the subject {I).

t

III.

—

As to the certainty of end.

Though the boundary of the term must be certain, or redu-

cible to a certainty, there is no objection to its being subject

to a collateral determination at a period prior to its regular

expiration {m). Therefore, a lease may be made for twenty-

one years, if A. B. so long live ; or for twenty-one years,

determinable at the expiration of the first seven or fourteen

upon the lessee's giving the lessor six months' notice of an

(i) Say V. Smith, Plowd. 271. jt Dyer, 17 Ves. 363. Edge r. Straf-

(j) Ante, Vol. 1, p. 658. ford, ] Tyrw. 293, (the second page of

(/.) Goodright dem. Hall r. Richard- that number,) 296. Feei'hy v. Lork-

son, 3 Term Rep. 462. ings, Noy, 65.

(I) Dann v. Spm-i-ier, 7 Vcs. 231 ; (m) Goodright deni. Hall v. Richard-

S. C. 3 Bos. & Pul. 399. 442. Doc son, 3 Term Rep. 462.

dem. Webb v. Dixon, 9 East, 1 5. Price
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intention to put an end to the tenancy. Other examples ^nll

be found in a prior page [n).

Where a lease is made determinable before its regular

expiration^ at the option of the lessee, on giving six months'

notice, it is ad\isable, for the . lessor's sake, to make that

option conditional upon payment of rent due to the period of

determination, and the performance of the lessee's covenants;

for otherwise the tenant might put an end to the lease merely

on gi\dng notice, lea\dng the rates and duties charged on the

property unpaid, and the premises in a state of dilapidation.

But by adopting the above precaution, the quahfication will

amount to a condition precedent, and exclude the tenant

from the benefit of the provision without a strict compliance

with the terms imposed (o)

.

A lease was made, reciting that one of the lessors (Taylor)

was an original lessee for the term of his natural life, and the

other (Cornish), a person to whom he had granted a lease for

a term of years certain, if his (Taylor's) interest therein

should so long continue, seven of which would remain unex-

pired on the 29th of September following the date of the

lease ; and they thereby demised the premises to one Bower-

ing, habendum fi'om the said 29th day of September, for and

during the two several terms thereinbefore mentioned, if

Bowering should so long live, and the estate of Taylor therein

should so long continue, paying yearly during the continu-

ance of the two several terms to both the lessors and their

respective executors, &c., the yeai'ly rent, &c. Under the

lease was subscribed a memorandum, that Bowering, his exe-

cutors and administrators, should pay the rent to Cornish

during the term of seven years from the 29th of September,

and afterwards to the original lessee dm'ing the term of thirty

years, if his interest should so long continue ; and that

Bowering, his executors, administrators, and assigns, should

have liberty to quit a part of the premises demised at any

time of the said term, upon giving twelve months' notice.

And it was held, that the memorandum must be construed

(w) Ante, Vol. 1, p. 670. (o) Porter v. Shcphard, 6 Term Rep. 665.
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as part of tlie lease, and, though a subsequent part of the

deed, to control the former part of it, and extend the opera-

tion of the demise, by giving Bowering a lease for thirty-seven

years, determinable on the death of Taylor, and not on the

death of Bowering {p).

Section IV.—As to the operation of the habendum

WITH REGARD TO THE PREMISES OF THE LEASE.

The habendum may also serve to explain or qualify the

estate conferred by the premises. Thus, where land was

demised to A. and his heirs, habendum to him and his heirs

for three lives, the premises were held to be qualified by the

habendum ; and the lessee and his heirs took as in the pre-

mises, but only for three lives, as in the habendum (q).

So, where lands were demised to H. T., her heirs and

assigns, to hold to the said H. T. and her assigns for and

during the natural life of G. T. ; and a question arose, who

was entitled to take as special occupant on the decease of the

lessee, her heir or executor, the court said, that it was clear

that the habendum could not be rejected altogether : for the

eflPect of that would be to give an estate in fee to H. T.,

whereas the estate intended to be given to her was for the

life of G. T. ; and that, as the proper office of the habendum

was to limit, explain, or qualify the words in the premises,

provided it were not contradictory or repugnant to them, no

doubt could be entertained but that the words ''for and

during the natural life of G. T." must be allowed to Hmit

the duration of the estate, and to explain and qualify the

meaning of the word " heirs " in the premises, so as to make

the person designated by that word take as special occupant,

and not as heir by descent (r). *

(p) Weak dem. Taylor v. Escott, also Kendal v. Mickfeild, Barnard.

9 Pri. 595. And see Goodright dem. Ch. 46.

Nicholls V. Mark, 4 Mau. & Selw. 30. (r) Doe dem. Timmis v. Steele, 4

(q) Pilsworth v. Pyet, T. Jo. 4. See Q. B. 663; S. C. 3 Ga. & Dav. 022,
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The habendum may also specify the mode of enjoyment,

as if a lease be made to two, habendum the one moiety to

the one, and the other moiety to the other ; here they will

take as tenants in common under the habendum, and not as

joint-tenants under the premises {s). But if a lease be made

to three, of three acres of land, habendum one acre to one

for twenty years, another acre to another for forty years, and

the other acre to the third for sixty years, the habendum is

repugnant and void, for it cannot thus divide the acres which

were expressly granted to all {t) .

So, it may point out the order of succession in which the

lessees are intended to take. Thus, where a lease was granted

to A., B., and C, for their lives ; habendum to A. for life,

the remainder to B. for life, the remainder to C. for life, the

general implication of a joint-tenancy created by the pre-

mises was controlled by the express limitation in the haben-

dum, and the lessees were decreed to take accordingly {u).

So, upon a lease to a man and his wife and a third person,

to have and to hold to the baron for eighty years, if he should

so long live, and if he should die within the term, the

remainder of the said term to the wife and the third person

if they should so long live ; it was held, that the limitation by

the habendum was good ; and that the whole interest of the

term was in the baron, and nothing in the others until the

baron's death {cv). But in a case where a lease was made to

A., B., and C, to hold to them for term of their lives
; pro-

vided, and it was covenanted and agreed between them, that

the second should not occupy the land during the life of the

first, nor the third during the life of the second, it was held

(s) Co. Lit. 183, b. Lit. s. 298. Anon. Mo. 26. pi. 87. Sutton t. Dowse,

Co. Lit. 190, b. Dy. 126,b. Stukeley semb. S. C, 1 Leon. 10, Anon. Dy.

V. Butler, Hob. 172. Fisher v. Wigg, 160, b. pi. 43. Co. Lit. 183,b. Buck-

1 P. Wms. 19; S.C. 1 Salk. 391; Com. ler's case, 2 Co. 55, a. b. Stukeley v.

92; 1 Ld. Raym. 622. Cochin v. Heath- Butler, Hob. 172. And see 3 Dy.

cote, Lofft, 1 90. 361, a. pi. (8). 2 Rol. Ab. 65. Graunts,

(0 Mo. 43-44. pi. 133. Stukeley v. (K) 1. Cochin v. Heathcote, Lofft,

Butler, Hob. 72. But see Mo. 26. 190-2. Plowd. 153, a. 160.

pi. 87. (.r) Mo. 43. pi. 133.

(m) Dowse's case, Cro. Eliz. 25.
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that the premises and habendum conferred a joint estate,

which the proviso did not sever (?/)

.

From these examples it may be seen that questions of great

nicety sometimes arise where the estate granted by the pre-

mises, and the estate contained in the habendum, are incon-

sistent with, or repugnant to, each other. We frequently

hear that the habendum under such circumstances must be

rejected ; but this position is not universally true, as will be

found on reference to the resolutions agreed to by the court

in Baldwin^s case (z).

In the first place, it appears (a), that where a ceremony is

requisite to the perfection of the estate limited by the pre-

mises, and nothing is required to the perfection of the estate

limited by the habendum but the dehverj- of the deed, and

the ceremony is omitted, the habendum shall stand, though

it confer a less estate than that mentioned in the premises.

Thus, where land was demised to Anne and Anthony Bald-

win, and the heu-s of Anthony, habendum to them for years,

it was held that an estate for years only passed; livery of

seisin (which was not given) being requisite to support the

estate given by the premises {b), while nothing more than the

delivery of the deed was required for the term ; and it was

further held that subsequent livery would not have altered

the case (c)

.

And the same construction would probably hold in the

case of a bargain and sale, because inrolment, hke liverj' of

seisin in the case of a feoffment, would come too late to divest

the estate for years previously vested in the bargainee by the

delivery of the deed (d) \ but it is conceived that the reasons

for this construction would not apply to the conveyance by

lease and release, or to a grant under the late acts (e) ; for if

{y) Scovel v. Cabel, or Cavel, Cro. p. 6^.
Eliz. 8.9. 107; S. C. 1 Leon. 317; S.C. (c) 2 Co, 24, b.

nom. Leversage v. Cables, Mo. 267. (d) 2 Sand, on Uses, 314. 316, 4th

(z) Baldwin's case, 2 Co. 2.^, a ; edit.

S. C. 1 And. 223. (e) 7 & 8 Vict. c. 76; and 8 & 9

(a) Ibid. 4th resolution. Vict. c. 106, respecting which see ante,

(6) As to livery, see ante. Vol. 1, p. 3, et seq. of this volume.



80 OF THE INSTRUMENT OF DEMISE. [Part V.

a man convey by lease and release^ or^ under the acts referred

to, by grant, to B. in fee, habendum to him for years, the fee, as

well as the term of years, may vest in B. by the mere delivery

of the deed ; and as the law says that every grant shall be taken

most strongly against the grantor, B. will have an estate in

fee by the premises, and the habendum viill be void (/)

,

But where a ceremony is requisite to the perfection as well

of the estate granted by the habendum, as of the estate

granted by the premises, and the ceremony is observed, an

inconsistent habendum will be rejected, and the premises will

stand {g) ; as if land be granted by feofiPment in fee, haben-

dum for life ; here, livery being necessary to both estates

;

the feoffee will take a fee, on the principle just mentioned.

So, where one made a lease for three hves, and after let the

land to a stranger, habendum to him for his life, which said

term to begin and have its being after the death, surrender,

or forfeiture, of the three lives ; and livery was made mainte-

nant ; a question arose whether the lease were good, as the

words ichich said term, ^c. appointed that nothing should

begin till after the death, &c.; but it was held that, forasmuch

as the estate was fully Hmited before those words, they were

vain and idle, and the lease was good ; under the maxim

utile per inutile non vitiatur[h).

So, formerly, if one granted a rent in esse, or a seignory in

the premises, to A. and his heii's, habendiun to him for years

or life, the ceremony of attornment [i] being as essential to

the estate for years or life, as to the estate in fee, the haben-

dum would have been rejected as repugnant ik).

But where no other ceremony than the deliverj'^ of the deed

is requisite either to the premises or the habendum, an incon-

sistent habendum will be rejected (/). As if a man grant a

rent or common out of his land by the premises of the deed

(/) 2 Sand, on Uses, 314. 316, 4th (i) Rendered minecessai-y by the

edit. act of 4 & 5 Anne, c. 16. s. 9.

{g) Baldwm's case, sup., '2nd and {Ic) Baldwin's case, sup., 2nd reso-

3rd resolutions. lution.

(A) Underhay v. Underhay, Cro. (?) Baldwn's case, sup., 1st resolu-

Eliz. 269. tion.
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to one and his heirs, habendum for years or life, the haben-

dum is void as repugnant, a fee having passed by the premises

on the delivery of tlic deed (m) . And so, if a termor grant

all his term and interest to B., habendum to him after his

(the lessor's) death, the whole interest is immediately trans-

ferred by the premises, and the habendum will be rejected as

repugnant {n).

Another difference was taken between an implied and an

express estate in the premises ; and it was held, that if one

granted a rent to B. generally, conferring an estate for life

by implication, with an habendum for years, the habendum

would qualify the generality and implication of the premises (o)

.

In a late case (p), Bayley, J., admitted, in more general

terms, the propriety of looking to all parts of the lease, for

the purpose of ascertaining the interest intended to be granted.

After remarking that the habendum was the proper place to

look to for the purpose of ascertaining what period the par-

ties had in their contemplation in making a lease, the learned

Judge said, " I agree that you may look at other parts of the

instrument, and that if you can see clearly that it must have

been the intention of the parties that the lease shoidd endure

for a longer period of time than the habendum specifies, the

other parts of the lease may control the habendum ; but then

it must be clear from those otlier parts of the lease that it

could not have been the intention of the parties that the

habendum should operate according to the words. It must,

however, be a very strong case, and quite clear that it could

not be in the intention of the parties that he should hold for

the term specified in the habendum."

(m) Ibid. is tlie best.

(n) Lilley v. Whitney, 3 Dy. 272, .'*. (o) Bald%vin's case, 2 Co. 24, a.

O. Bridgni. by Bann. 540. Stukeley v. Buckler's case, 2 Co. 55, a. 8 Co.

Butler, Hob. 170-1. Gei-niain, or Ger- 154, b. Hob. 170-1. Co. Lit. 183, a.

rain, V. Orchard, Holt, 331 ; S. C. 1 Hogg v. Cross, Cro. Eliz. 254; cited, 2

Salk. 346; 3 Salk. 222; 12 Mod. 11
;

Co. 55, b.

S. C, nom. Jerman v. Orchard, Skiu. (^)) Strickland w. Maxwell, 2 Crompt.

528; 1 Freem. oOO. Skinner's report & Mees. 539; S. C. 4 Tyrw. 346.

VOL. II.
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CHAPTER IX.

OF THE REDDENDUM.

Section I.

—

Its nature and object.

'TIHE reddendum constitutes one of the most important

features of a lease. It is not an essential constituent (a)

;

but instances of leases without rent are seldom or never

met with ; and^ even where an actual valuable retui'n is not

payable, it is usual to indicate the relation of reversioner and

tenant by reser^ing a peppercorn, or other nominal rent.

^Tien no rent is reserved, the laAv reserves the fealty of the

lessee (b).

If rent be reserved in a lease by the ordinary words of

reservation, yielding and paying, or rendering, and the lessee

covenant to j)ay yearly, over and above, six shillings, a couple

of capons, or the Hke, the latter will not be considered as part

of the rent, but as a sum or thing in gross (c)

.

So, where a lessor agreed with the assignee of a lease " to

have the house on the terms as mentioned in the lease, and

to pay 8/. 10s. over and above the rent, annually, towards the

good will, already paid by the assignee," the coui-t consi-

dered the 8/. 10s. to be a sum in gross, and not a rent {d).

So, if a tenant under a lease by deed agree by parol with

(ff) 3 Bulstr. 328. Latch, 100. 3 Barn. & Adol. 899. Hoby v. Roe-

Knight's case, 5 Co. 55, a. Cai-t. 153. buck, 7 Taunt. 157; S. C. "2 Marsh. 433;

(b) Per Whitlock, J., Latch, 100. Lambert v. Norris, 2 Mees. & Wei.

3 Bulstr. 328. CoUins v. Harding, 13 333 ; S. C, nom. Lambeth v. Non-is,

Co. 57. 2 Lmg. Hist. Engl. 65. n. (89). 1 Mur. & Hurl. 29.

(e) Morrice v. Antrobus, Hardr. (d) Smith v. Mapleback, 1 Term
325. And see Donellan v. Read, Rep. 441.
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his lessor to pay him an increased rent of 5/. a year during

the remainder of the term, in consideration of the lessor's

making certain improvements upon the premises, the addi-

tional sum, though called a rent, is not such in the legal

sense and understanding of the word : it cannot be distrained

for, nor is it within the proviso for re-entry on nonpayment

of the rent. On the death of the lessor, the rent reserved by

the lease wiU go to the reversioner for the time being; but the

right to the additional 5/., being a mere matter of personal

contract, will go to the executor of the lessor (e) ; and if the

lessee become banki'upt, his assignees will not be liable to

pay any other than the original sum (/).

And here the reader will also perceive the distinction be-

tween a rent reserved on a demise, and an annual sum

reserved by a lessee for years on an assignment of his term.

The former, as we shall see hereafter {g), is recoverable by

an action of debt or covenant on the implied (/^) covenant

raised by the reddendum, or distress, which lay at common

law. The latter is not, properly speaking, a rent ; it is good

by way of contract, and is recoverable in an action of debt [i]

;

but neither at common law (/:),nor under the statute of4 Geo. 2,

c. 28, s. 5(/), is it the subject of a distress. To enable the

assignor to distrain, he must reserve a special power.

In the case of Lord Hathertonr. Bradburn (m), H., being

(e) Donellan v. Read ; Hoby v. 1 Stra. 405. v. Cooper, 2 WUs.
Roebuck ; and Lambert, or Lambeth, 375. Co. Lit. 47, a.

V. Norris, sup. Morrice v. Antrobus, (Jc) Bro. Ab. Dette, pi. 39. Poult-

Hardr. 325. Anon. 12 Mod. 73-4. ney v. Holmes, 1 Stra. 405. Smith v.

(/) Lambert, or Lambeth, v. Nor- Mapleback, 1 Term Rep. 441. Par-

ris, sup. menter v. Webber, 8 Taunt. 593 ; S.C.

(g) Post, Part the Sixth. 2 J. B. Mo. 656. Preece v. Corrie,

(/i) Post, p. 87. 5 Bing. 24. But Warner v, Agus,

(i) Winton, or Winston, V. Pinkney, Noy, 109, cent., said by L. C. B. Yel-

T. Raym. 222 ; S. C. 2 Lev. 80 ; S. C, verton, in the Earl of Inchiquin v.

nom. Wilston v. Pilkney, 1 Vent. 242. Burnell, 3 Ridgew. P. C. 427-8, to be

Cartwright r. Pinkney, 1 Vent. 272
;

a case of very doubtful authority.

S. C, nom. Wilson v. Pig, 3 Keb. 95

;

(I) v. Cooper, 2 Wils. 375.

nom. Winston v. Pinkney, 131. 137
;

Wollaston v. Hakewill, 3 Scott's N.R.

nom. Cartwright v. Buckney, 466 ; nom. 593. 616.

Cartwright v. Pinkney, 488. Lloyd v. (rn) Lord Hatherton v. Bradburn,

Langford, 2 Mod. 1 74. Witton v. Bye, 13 Sim. 599.

Cro. Jac. 486. Poultney v. Holmes,
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seised in fee of certain iands^ and tlic mines of coal, &c., under

the same, subject to an existing tenancy of the surface, ]>y

deed, in consideration of 7998/., to be paid by F. to H., his

executors, administrators, and assigns, by the instalments

and in manner thereinafter expressed, sold and disposed of,

and granted and conveyed, to F. all the mines, veins, and

seams of coal, &c., under the lands, for ninety-nine years,

under and subject to the payment of the said 7998/. to H.,

his executors, administrators, and assigns, on the days, and by

the several instalments thereinafter mentioned, viz., on the

29th of September, 1808, &c. ; with powers of distress and

entry reserved to H., his executors, administrators, or assigns,

on non-payment ; and it was proWded, that after such entry,

H., his heirs, executors, administrators, and assigns, should

not be compellable to refund to F. any of the instalments

which should then have been paid by him in part of, or

towards, the purchase for the said mines thereby assigned

or intended to be sold, granted, and conveyed. In consider-

ation of the premises, H. covenanted with F. that it should

be lawful for F., on the 25th of INfarch, 1808, when the term

of the then tenant of the lands, would, on notice, be deter-

mined, to enter into the lands, and take the profits thereof

for ninety-nine years thenceforth, under the rent thereinafter

mentioned, without interruption by H., &c. And for the

considerations therein aforesaid, F. covenanted with H., his

heirs, executors, and administrators, after the 25th of ]\Iarch,

1808, to pay him, his heirs or assigns, the clear annual sum

of 110/., (being the amount of the then present surface rent

for the said lands,) by equal half-yearly payments on, &c.

;

and further to keep the buildings in repair, and to deliver

them up at the end of the term to H., his heirs and assigns.

The deed, moreover, gave a poAver to H., his heirs and assigns,

to distrain for the said yearly sum of 110/., on default in pay-

ment. On a question between the real and personal repre-

sentatives of H., whether the instalments of the 7998/. should

be regarded as rent, and so attached to the reversion, or as

portions of purchase money, and so mere personalty, the
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Vice-Chancellor of England^ after noticing the provision

which empowered F, to enter on the lands on the 25th of

March, 1808, under the rent after mentioned, said, that lie

entertained no doubt that the true effect of the deed was to

make the instalments nothing more than personal debts due

from the grantees to the grantors ; and that if the court had

been called upon to carry such an agreement into effect, it

would not have reserved any rent so far as the mines were

concerned.

Section II.

—

Out of what property the rent issues.

Generally speaking, the rent issues out of the whole pre-

mises demised, and every or any part may be distrained on

for arrears {n) ; but this rule is liable to be controlled by the

particular circumstances of the demise, or the express lan-

guage of the reddendum.

It may be controlled by the circumstances of the demise

;

for if lands and goods, or lands and a stock of sheep, or lands

and common of pasture for ten barbits, or a house and furni-

ture, be comprised in one lease, the rent will issue out of the

lands or house only (o) ; and the lessor may declare as on a

demise of the land or house, without noticing the goods,

sheep, common of pasture, or furniture (jj).

So, if a man demise A and B., having no interest in B., the

whole rent issues out of A. {q).

So, if freeholds and copyholds be leased together at an entire

(w) Croom v. Talbot, Comb. 238. derton, ? New Rep. 224. Walsh v.

Winter's case, Dy. 308, b. Appowel Pemberton, Selw. N. P. 603. 7th ed.

V. Monnoux, Mo. 97,serab. S. C. Fal- Farewell v. Dickenson, 6 Barn. &
staffe's case, 2 Rol. 467. Cres. 251 ; S. C. 9 Dow. & Ry. 245.

(o) Read, or Rede, v. Lawnse, Gilb. Rents, 1 75. Bird v. Higginson,

Launse, or Lawse, Dy. 212, b. ; S. C. 2 Adol. & Ell. 696. 701; S. C. 6 Adol.

Benl. 81. pi. 127 ; 1 And. 4. pi. 9. 3 & Ell. 824 And see Richards le Ta-

Bulstr. 291. Croom v. Talbot, sup. verner's case, Dy. 56. a.

Shury v. Brown, Latch, 99. Spencer's (p) Farewell v. Dickenson, sup.

case, 5 Co. 17 a. Emott v. Cole, Cro. (q) Croom v. Talbot, Comb. 238.

Eliz. 255. Collins v. Harding, Cro. Sec post, p. 130, as to the doctrine of

Eliz. 606-7. 622-3. Newman v. An- Apportionment.
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rent, the lessor having no authority to lease the copyholds^

the rent will issue out of the freeholds only (r) ; though it is

otherwise if the lessor have the lord's license to demise the

copyholds {s).

So, generally speaking, rent cannot be reserved out of in-

corporeal hereditaments, such as advowsons, offices, com-

mons, corodies, multure of a mill, tithes, fairs, markets, liber-

ties, privileges, franchises, and the like (t) ; but it seems

that it may be resented on a lease of the herbage of land, or

out of the grant of a reversion or future interest, on account

of the possibihty of their coming into possession (u). The

crown, however, may reserve a rent out of a fair, or other

thing not manui'able {x) .

The rule may also be controlled by the express language

of the reservation, as in the case of distinct rents being re-

served in respect of distinct premises demised by one lease,

or of one part of the premises being charged with the whole

rent in exoneration of the rest {y). Particular examples will

be found iu a future page (z) .

Section III.

—

Of the form of the reddendum.

Yielding mid paying are the ordinary words of reserva-

tion (a) ; but no technical form is necessary. Words of pro-

viso, such as, " proAided always that W. shall pay to the

(r) Anon. Mo. 50. pi. 150. Neale v. 747. 763 ; 2 Gale, 174.

Mackenzie, 1 Mees. & Wei. 747. 763. (m) Co. Lit. 47, a. 142, a.

(s) Collins V. Harding, Cro. Eliz. (.r) Movmtjoy's case, 5 Co. 4, a.

606. 622, per Gawdy, Fenner, and {y) Winter's case, 3 Dy. 308, b.

;

Clench ; Popliam, cont. ; S. C. Mo. Appowel v. Monnoux, Mo. 97, semb.

544 ; S. C, but not S. P., 13 Co. 57. S. C. Knight's case, 5 Co. 54 ; S. C.

1 Rol. Ab. 234, (B). 2. Mo. 199; S. C, nom. Knight v. Brech,

{t) Lovelace v. Reynolds, Noy, 59. 1 And. 173 ; Gouldsb. 15 ; S. C, nom.

60. Co. Lit. 47, a. Gardiner v. Wil- Knight v. Beeche, 3 Leon. 124.

liamson, 2 Barn. & Adol. 336. Neale (z) Post, p. 104.

V. Mackenzie, 2 Crompt. Mees. & Ros. (a) Co. Lit. 47, a. Porter v. Swet-

!i4. 102 ; S. C. 1 Gale, 119 ; 5 Tyrw. nam, Sty. 406. 431.

1106 ; S. C, in error, 1 Mees. & Wei.
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lessor during the term 120/. per annum" (6) ; or words of

covenant (c), are sufficient for the purpose ; though if rent be

expressly reserved, and the lessee covenant to pay in addition

ten shillings a year for every acre of the demised premises

which he shall plough up^ the last sum is no rent, nor will an

action of debt lie for it {d) .

So, an agreement to let "at and under the clear yearly rent

of 80/.," without more, imports an agreement on the tenant's

part to pay such rent (e).

On a balance of the authorities, which are conflicting on

the point, it appears that an implied covenant to pay the rent

arises on the words yielding and paying (/), when contained

in an indenture of lease for years executed by both parties,

but not, it is apprehended, when contained in a deed poll, or

an indenture not executed by the lessee {g). It is not settled

whether the word reddendum will support an action of cove-

nant on a lease for life [h]. It seems that the covenant for

payment of rent arising on the reddendum will run with the

land, and bind an assignee of the lease {i)

.

Practice has sanctioned forms from which it is imprudent

capriciously to depart; and, accordingly, we find the reddeu-

(b) Haii-ington v. Wise, Wyse, or Iggulden v. May, 9 Ves. 330. Staines

Wyes, Cro. Eliz. 486 ; Nov, 57 ; Mo. v. Morris, 1 Ves. & B. 10. Church v.

459. Doe dem. Hennilcer v. Watt, 8 Brown, 15 Ves. 264. On the other

Barn. & Cres. 308. 316 ; S. C. 1 Man. hand, we have Newton v. Osborn, Sty.

& Ry. 694. 387. Porter v. Swetnam, Sty. 406.

(c) Anon. 12 Mod. 73. Alfo v. 431. HeUier v. Casbard, 1 Sid. 240.

Henning, Ow. 151 ; S. C, nom. Attoe 266; S. C, nom. Helier v. Casebert,

v.Hemmings, 2Bulstr. 281; S.C.,nom. 1 Lev. 127; 1 Keb. 679.725.791. 839.

Athowe V. Heming, 1 Rol. 80. 1 Rol. Ab. 923. Steward v. Wolveridge, 9 Bing.

521. pi. 6. 2 Rol. Ab. 449. (L). 5. 67, per Bosanquet, J.

Browning v. Beston, Plowd. 131. (5-) See the author's Treatise on the

Drake v. Munday, Cro. Car. 207
; Law of Covenants, p. 50 et seq., where

S. C. W. Jo. 231. the cases on the pomt are examined.

(d) Anon. 12 Mod. 73-4. (h) Harper w. Bird, T. Jo. 112. But
(e) Doe dem. Rains v. Kneller, 4 see 8 Anne, c. 14. s. 4, which gave an

Car. & Pa. 3. action of debt against tenant for life

(/) Anon. 1 Sid. 447. pi. 9. Harper for rent.

t'. Burgh, or Bird, 2 Lev. 206 ; S. C. (J) Brett v. Cumberland, Cro. Jac.

T. Jo. 102. Webb r. Russell, 3 Term 523. Porter v. Swetnam, Sty. 406.

Rep. 402. Vyvyan v. Arthur, 1 Barn. 431.

& Cres. 416 ; S. C. 2 Dow. & Ry. 670.
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dum generally specifying the term during Avhich the rent is

to be paid ; its amount and kind^ as money, grain, capons, or

the like ; and the days of payment, pointing out on which of

them the first payment is to be made. The persons to whom,

and the places at which, the amount is to be paid, are some-

times also particularly specified. Each of these provisions

will requii'e separate notice.

Special reservations, as of distinct rents for diiferent parts

of the premises ; of rents to be paid at different times or

places ; or for different periods, and the hke, must be adapted

to the circumstances of the case.

I.

—

With reference to the Person who is to have the Rent, and

the period during which it is to be paid.

One of the chief objects to be attended to in framing this

part of the deed is, to secure the rent to the person for the

time being entitled to the reversion, that is, to the lessor,

and his heirs and assigns, in case he be seised in fee; to him,

his executors, administrators, and assigns, in case he be pos-

sessed of a term only ; in other words, the rent should be

made to follow the reversion.

If rent be reserved, generally, dm*ing the term, without

saying to whom, the law sviU cai'ry it to the owner of the

reversion after the lessor's death ; to his heir, if he be seised

in fee; to his executor or administrator if he have a chattel

interest only {k). And it is immaterial whether the heir

be heir in tail, in borough English, or gavelkind, or heir on

the part of the mother. In each of these cases the rent

will follow the nature of the reversion (/). And, accord-

(Ic) Per Kingsmil, 21 H. 7. 25. pi. 2. C. J., Jones, J., and Croke, J., Bland

Wliitlock's case, 8 Co. 71, a. Per r. Inman, W. Jo. 308-9 ; S. C. Cro.

Gawdy, Gouldsb. 148. pi. 68. Per Car. 288 ; S. C, nora. Bland's case,

Shelley and Coningesby, Anon. Dy. Godb. 448.

45, a. pi. (1). Per Dodderidge, 3 (0 Cother v. Merrick, Hardr. 90.

Bulstr. 329. Per Widdington, C. B., 94. Regina v. Austin, 2 Dy. 115, a.

Hardr. 95. Per Hale, Sachevcrel v. 2 Rol. Ab. 450, (N) 1.

Fi-ogate, 1 Vent. 161. Per Barkeley,
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ingly, in practice, this is considered the best mode of

reservation.

But where it is reserved to the lessor particularly, without

more, a difference of opinion has existed whether it will con-

tinue payable after his death. On the one hand, we find it

laid down by Cottismore in the 14th year of Henry the

6th (m), and afterwards by Littleton in the 10th year of

Edward the 4th {n), that if a man leased land for a term of

years, rendering to him a certain rent, the heir, after his

father's death, shoidd have the rent, because the rent and the

reversion were all one. So it is said, that if the lord of a

manor grant a copyhold, rendering rent to the said lord, and

the services due and of right accustomed, his heirs after his

death, and his assigns, shall have the rent, it being reserved

by copy (o) . And Willoughby and Jenney are reported to

have said, that there was little difference between a reservation

generally, and a reservation to the lessor without more {p).

On the other hand, there is a case as early as the 11th

year of King Edward the Third's reign, where a lease was

granted of two acres of land, with a reservation of 10^. a year

to the lessor and his heirs for one acre, and of 10^. a year

to the lessor, without saying and to his heirs, for the other

;

and it was held, that the rent for the latter acre determined

by the lessoi'^s death {q). Perhaps the difi'erence in the terms

of the two reservations would not admit of any other con-

struction; but there are several cases in which the right of

the heir to the rent has been expressly denied. Moile, J.,

for instance, denied the position of Littleton above noticed.

" In your case," said he, " the heir shall not have the rent

;

for it is all one to say, rendering to me certain rent, and to

(»>i) 14 H. 6. 26. pi. 77. same year.

(w) 10 E. 4. 18. pi. 22. Ill the year (o) Crispe v. Frier, 2 Rol. Ab. 450.

book headed 49 H. 6. It will bare- (N) pi. 50. Dy. 45, a. n. (1). This case

niembered that Henry the 6th ascended is reported in Cro. Eliz. 505; Noy, 58;

the throne on the 1st of September, and Mo. 350 ; but tliis point is not no-

1422, and was deposed by Edward the ticed.

4th on tlie 4th of March, 1461 ; so that (p) Anon. Dy. 45, b.

49 H. 6, and 10 E. 4, would fall iu the (5) Fitz. Ab. tit. Assize, pi. 86.
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say, rendering to me during my life, in wliicli case the heir

should not have the rent " (r).

Audley, C, was of the same opinion; and he declared that

if rent were reserved to the lessor, without saying, during the

term, or to the successors, or to the heir, neither the heir nor

successor should have it, for the reservation was the cause of

the rent {s) . Shelley and Coningesby seemed to incline the

same way(/). And, afterwards, Gawdy (Sir Francis) J., in

the latter part of the reign of Queen Elizabeth (u), and Whit-

lock and Jones, Js., in the 20th year of James the First {x),

and Richardson, C. J., and Jones and Croke, Js., in 8 Car.

1 (y), and Hale, C. J., in 23 Car. 2 (z), declared, that if a

man made a lease reser\ing rent to the lessor, without more,

the rent should go but to the lessor. And there can be no

doubt that this is the better opinion (a).

So, it will determine with the life of the lessor, though

reserved to him and his assigns ; for the assignee can take

no more than the assignor has to grant, and the assignor was

entitled to the rent for his own life only {b) ; though, accord-

ing to Hale, C. J., it is said in 27 H. 8. 19, where the reser-

vation is to the lessor and his assigns, it will go to the heir [c)

.

And a reservation of a heriot to the lessor and his assigns, at

the election of the lessor, his heii's and assigns, was held not

to extend to the devisee, notwithstanding the word heirs in

the latter part, the reservation being in itself defective {d).

If a man reserve a rent to him or his heirs, it is void as to

the heir (e).

(r) 10 E. 4. 18. pi. 22. In the year («) Co. Lit. 47, a. Cro. Jac. 21

book headed, 49 H. 6. See last page, W. Jo. 308-9.

note(M). ('>) Wooton i: Edwin, 12 Co. 36

(s) 27 H. 8. 18, [B]. 2 Rol. Ab. 450. S. C, nom. Wotton v. Edwin, Latch,

(N) pi. 2. 274. Latch's is the better report,

(t) Anon. Dy. 45, a. pi. (1). Coke's is defective. Co. Lit. 47, a.

(u) Gouldsb. 148. pi. 68. (c) 1 Vent. 162.

(x) Sury r. Brown, Latch, 99. 100. (</) Ingi-am v. Tothill, 1 Mod. 216
;

(2/) Bland v. Inman, W. Jo. 308-9; S. C. 2 Mod. 93.

S. C. Cro. Car. 288; S. C.,nom. Bland's (f) Per Hale in Sacheverel v. Fro-

case, Godb. 448. gate, 1 Vent. 163. Co. Lit. 214, a. 5

(z) Sacheverel v. Frogate, 1 Vent. Co. 112, a.

162.
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In like manner, if the lessor, making a particular reserva-

tion, nominate a party to take the rent to whom the reversion

will not belong after him, the rent will determine on his (the

lessor's) death (/) . Accordingly, if tenant in fee make a lease

reserving the rent to him and his executors, the rent cannot

go to the executors, for there is no testamentary estate, nor

privity between them and the lessee; nor to the heir, because

he is not named [g). So, if the lessor, having a term of 100

years, make a lease for 40, reserving rent to him and his heirs,

the heir cannot take, being a stranger to the reversion, nor

can the executors, because they are not named [h)

.

So, if a father, being tenant for life, with remainder to his

son and heir apparent in fee by purchase, join with his son in

a lease, rendering rent to the father, his heirs and assigns; on

the death of the father, the reservation and rent determine;

for the son is not in as heir, and therefore cannot have the

rent (i)

.

It is to be observed that, in the examples above given, the

rent was not reserved payable during the term. The efficacy

of these words is somewhat remarkable ; they are capable of

remedying almost every defect or informality; though, as we
shall see, the authorities on the subject are far from consistent.

Their remedial operation was noticed as early as in the

27th year of the reign of Henry the 8th, where the distinction

between a reservation to the lessor, merely, and a reservation

to him during the term, was taken by Audley, C. {k) ; and

was subsequently supported by Shelley and Coningesby [T)

;

and Wliitlock and Jones, Justices {m) j all of whom concurred

in opinion, that the words during the term amounted to an

(/) See post, p. 98, remarks as to (J) Anon. M. T. 31 H. 8. Dy. 45,a.

the doctrine of estoppel, on the rent pi. (1). Willoughby and Jenney said

being reserved to a stranger, and as to that there was little difference,

the effect of the late act of 8 & 9 Vict. c. (?«) Sury v. Brown, H. T. 20 Jac. 1

.

106, subject to which, this and the three Latch, 99. 100; S. C, nom. Shury w.

following propositions must be read. Brown, 3 Bulstr. 328. Bendl. 159.

{g) Sacheverell v. Frogate, 1 Vent. 2 Rol. Ab. 451. pi. 7, is clearly erro-

161. neons; See 2 Saund. 370, and Consta-

Qt ) Ibid. ble's case, cited by Barkeley, J., Cro.

(i) Huntley's case, Palm. 485. Car. 289. W. Jo. 309.

(k) 27 H. 8. 18, [B].
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express authority that the reversioner should have the rent

after the lessor's death, though a reservation to the lessor,

"without more, would have determined -with his life. C. J.

Crew, and Justices Dodderidge {n) and Barkeley (o), however,

entertained a different opinion.

Again, it has been determined, that if a lease be made,

rendering yearly during the term to the lessor and his assigns

so much rent, the assignee will be entitled to the rent after

the lessor's death {p) ; a position assented to by Crew, C. J.,

though, as we have seen, he conceived that a i*eservation

during the term to the lessor, without sapng, and to his

assigns, would cease on his death.

So, where an abbot and convent made a lease, rendering

rent annually during the term to them or their successors, it

was held, that the express intention and reservation at the

first should not be destroyed by the subsequent words, but

that they should be construed that both might stand toge-

ther ; and, therefore, that the rent should be carried to the

abbot and convent and their successors, in the copulative,

during the whole term (9). So, where rent was reserved

during the term to the lessor, his executors, administrators,

and assigns, when it should have been to him, his heirs and

assigns, it was held to be payable during the continuance of

the whole term (r). And, again, where a lessee for 100 years

(«) Ibid. Latch do not state the decision of the

(0) Bland V. Inman, W. Jo. 309
;

court ; but Sir William Jones, the

S. C.Cro. Car. 288; S. C.,nom. Bland's plaintiflPs counsel in Sacheverell v.

case, Godb. 448. Froggatt, 2 Saund. 367. 370, produced

Q)) Sury v. Brown, Latch, 99 ; S. C, the roll, wherein it appeared that judg-

nom. Shury v Brown, 3 Bulstr. 328. ment was given for the plauitifl", and

Bendl. 159. Sui-y v. Cole, Palm. 481; that the reservation was good to con-

S. C. Latch, 44. 255; S. C, nom. Cole tiuue the rent during the whole term,

v. Snry, Latch, 264. Hardr. 94. Petit although it was not reserved to the heii's

r. Conway, 1 Keb. 736. The words of (q) Pain v. Malory, Cro. Eliz. 832

the reddendum in Sury v. Cole, set out S. C, nom. Mallory's Case, 5 Co. Ill, b

in p. 44 of Latch, are, rendront rent (;•) Sacheverell i'. Fi'oggatt, 2 Saund

prcefat. J. S. cbirante vita, et assi{/nut{s 367; S. C. T. Raym. 213; 2 Lev. 13

mis. The subsequent pages of Latch, 1 Vent. 148. 161 ; 2 Keb. 798. 819. 833

however, and Palmer agree in gi\-ing 839; S. C, nom. Sacheverell t'. Walker,

the reddendum in the words stated in Freem. 1 6.

the text. The reports of Palmer and
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underlet for fifty, reserving a rent to him and his heirs during

the term, Hale, C. J., conceived that this would go to the

executor [s)

.

So, where tenant in tail to him and the heirs males of the

body of his grandfather, had issue two sons by different

venters, and died, and the eldest son made a lease for twenty-

one years, rendering rent during the term (t) to himself, his

heii's and assigns, and afterwards died without issue, ha^ing

two sisters, his heirs at law, the court held, that the rent

followed the reversion in the hands of the half-brother, though

he was not the heir of the lessor {u) .

The rule of construction which these words may now be

taken to have established did not always prevail, as the fre-

quent recurrence of litigation on the point wUl prove.

Richmond v. Butcher, reported by Croke and Owen, is the

first case which seems to be opposed to it (<r) . The former re-

porter states, that John Colvell, being seised in fee, let the land

for twenty-one years, rendering twenty shillings rent during

the term to him, his executors and assignees, and that, after

his death, the defendant, as servant to his heir, distrained for

rent ; and it was adjudged that the heir should not have the

rent, for it being reserved to the lessor, his executors and

assigns, and the heir being none of them, he could not have

it, 27 H. 8. ]5. 21 H. 7. 25. 10 Ed. 4. 18. 11 Ed. 3. 86.

" Nota," adds the reporter, " they relied upon a book shown

to them in writing in 12 Ed. 2. where it was so adjudged.'^

Owen's report, however, makes no mention of the words

during the term, in connection with the reservation; but,

according to that report, it appears that the lessor made the

lease in question, reserving rent to him, his executors and

assigns, and during the term the lessor died, and his heir, who
had the reversion, brought an action of debt.

(s) Sacheverel r. Frogate, 1 Vent. do not appear in the beginning of the

162; S. G. ut sup. statement of the case.

{t) It appeai-s from the judgment of (m) Cother v. Merrick, Hardr. 89.

the court, that thei-eddcndum contained (x) Richmond v. Butcher, Cro. EUz.
the words during <Ae<en», though they 217;S.C.,nom.Richraond'scase,0\v.9.
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Bland v. Inman is another case [y], the facts of which were

as folio 5v:—T. Spence, heing possessed of a term for years,

by indenture, to which he and his wife were parties, but

which he only executed, assigned that term to one Tisdale,

yielding and paying to the lessor and his wife, dming the

aforesaid terra, to them and the survivor of them, if they

should so long live, a certain yearly rent, Avith a proviso, ^'that

" if the said rent should be behind at any of the said feasts,

" and for forty days after, and not paid to him or his wife, or

" the survivor of them, then it should be lawful to the said

" Spence and his wife, and to the survivor of them, and to

" their assigns, and to the assigns of the survivor of them,

" to re-enter and have again as in their former estate." The

court were at first divided in opinion, C. J. Richardson and

Barkeley being in favor of the defendant; and Jones and

Croke, of the plaintiff; but, afterwards, the Chief Justice,

changing his opinion, concurred with Croke and Jones, in

opposition to Barkeley, that the rent would not be payable

longer than during the husband^s life ; for the reservation to

the wife was void, as she was not a party either in interest or

to the deed; and, having admitted the authority of Richmond

V. Butcher, they further agreed, that although the reddendum

during the term, if no more had been said, would have carried

the rent for the whole period, yet by particularly reserving it

to himself and his wife, and the surnvor of them, if they

should so long live, instead of resting on the exposition of

the law, the lessor had restrained the operation of those

words; and, as his wife, being a stranger, could not take, had

confined the payment of the rent to the period of his own life.

Neither of these two cases, it is submitted, can now be

considered as militating against the effect claimed for the

words during the term. The authority of the fonner (Rich-

mond V. Butcher) is impeachable on two grounds ; the differ-

ence of the reports, in the first place, rendering it extremely

(2/) Bland r. Inman, Cvo. Car. 288; S.C. W. Jo. 308; S. C.,nom. Bland's case,

Godb. 448.
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doubtful whether those very important words were applied

to the reservation, or to the death of the lessor ; and it appear-

ing, in the second, that the court founded their judgment on

a supposed case, which was afterwards proved to have no

existence [z). And the latter (Bland v. Inman), uidess it can

be distinguished from the preceding cases on the ground of

its being an absolute assignment (a), or regarded as an excep-

tion from the rule on account of the peculiar terms of the

reservation, a position not easily supported, considering C. J.

Hale's words {b), " that the law would not suffer any construc-

tion to take away the energy of the words during the term,"

must, as well as Richmond v. Butcher, be considered as over-

ruled by the case of SachcA^erel v. Frogate, which contained a

review of all the preceding authorities, and was not determined

without mature deliberation.

Rent reserved to the lessor and his heirs may go to the

lord by escheat, who may distrain for the arrears, though he

cannot take advantage of a condition for re-entry (c) ; unless

empowered to do so by the late act to amend the law of real

property {d), which provides (e), that under an indenture

executed after the 1st day of October, 1845, an immediate

estate or interest in any tenements or hereditaments, and the

benefit of a condition or covenant respecting any tenements

or hereditaments, may be taken, although the taker thereof

be not named a party to the same indenture.

So, if a lessor by will grant to his lessee a prolongation of

his term, rendering the same rent as before, and devise the

reversion to another, the devisee of the reversion shall have

the rent (/)

.

(z) Sacheverell v. Frogate, 2 Saund. 488 ; and, nom. Wilson v. Pig, 3 Keb.

371; S. C. 1 Vent. lGl-2. 95.

(a) See ante, p. 83 of this volume; (b) 1 Vent. 163.

and Jenison v. Lord Lexington. 1 P. (c) Lit. s. 348. Co. Lit. 215, b.

Wms. 555 ; S. C. 2 Eq. Ca. Ab. 430. pi. (d) 8 & 9 Vict. c. 106.

10. Winston, or Winton, v. Pinkeny, (e) Sect. 5.

2 Lev. 80 ; S. C. 3 Keb. 131. 137 ; T, (/) Machel, or Michell, v. Dunton,

Raym. 222; S. C, nom. Wilston v. or Donton, 2 Leon. 33; S. C. Ow. 54.

Pilkney, 1 Vent. 242 ; and, nom. Cart- 91. 3 Man. & Selw. 396.

Wright V. Pinkney, 1 Vent. 272; 3 Keb.
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But if a man possessed of a term of years in riglit of bis

wife make an underlease, reserving a rent, and die, though

the wife will have the residue of the term, the executors of

the husband will have the rent, for it is not incident to the

reversion, the wife being no party to the lease [g).

So, if an administrator possessed of a term in right of his

intestate make a lease reser\'ing rent, the executor of the

administrator has a right to it, in preference to the adminis-

trator de bonis non of the original intestate, though it will be

assets in his hands for payment of the intestate's debts [h).

If two joint-tenants make a lease for years by indenture

executed by all parties (i), rendering rent to one of them, the

other shall not have it {j), on account of the estoppel ; but it

is other^vise, if the lease be by parol, deed poll (A-), or, as it

seems {I), by indenture not executed by all parties.

If two joint-tenants be named parties to an indenture of

lease, rendering 20/. rent, but one onl}' execute the deed, he

may maintain an action for a moiety of the rent (m)

.

And if one of two joint-tenants lease his moiety and die,

the surviving co-tenant shall not have the rent, as he claims

the reversion by title paramount («)

.

It always was a rule, and, unless the law be altered in this

particular by the late act to amend the law of real property (o),

respecting Avhich some remarks will be made presently, it

still is a rule, though not without exception (/>), that a

subject cannot reserve rent to a stranger [q) ; though the

(jr) Co. Lit. 46, b. As to the ueces- Lit. s. 34G. Shury r. Brown, 3 Bulst.

sity for a wife's concurrence in a lease 330. Sury v. Cole, Latch, 255 ; S. C.

of her lands, see ante, Vol. 1, p. 140, Palm. 481-2. Sacheverel v. Frogate,

etseq. 1 Vent. 161.

(/() Drew V. Bayly, 2 Lev. 1 00 ; S. C, (^k) Co. Lit. 47, a.

nom. Di-ue v. Baily, 1 Vent. 275; S. C. (/) Ante, Vol. 1, p. 56.

Drue f. Bay lye, Freem. 392.402; S.C. (m) Sacheverel v. Frogate, 1 Vent.

3 Keb. 298.427.463.495.549. 1 Vern. 162. Bond r. Cartwright, 2 Rol. Ab.
94. Norton v. Harvey, 1 Vent. 259. 453. pi. 21.

Loftus's case, Cro. Eliz. 278. («) Co. Lit. 185, a. Harbin r. B.ir-

(0 As to the necessity for an inden- ton,Mo.39o. Harbini-. Loby,Noy, 157.

ture to be executed by all parties, to (o) 8 & 9 Vict. c. 106. s. 5.

operate by way of estoppel, see ante, (p) As to reservation to a su-anger
Vol. 1, p. 55. by estoppel, see post, p. 98.

0) Co. Lit. 47, a. 192, a. 214, a. (q) Co. Lit. 47, a. 143, b.
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crown may (r). And, therefore, if A. make a lease to B.,

rendering rent to C, the reservation is void {s).

So, where a lease was made by the Archbishop of York at

a yearly rent, with a proviso that it should be paid to the

chapter during a vacancy of the archbishopric, the court held

the proviso to be repugnant, on the ground of the chapter

being a stranger to the reversion, which, in the event of

a vacancy, would vest in the crown by virtue of its prero-

gative (/)

.

So, where father and son (the son being the heir apparent)

joined in a lease for years, to begin after the death of the

father, rendering rent unto the son, the reservation was held

to be void, though the son proved heir ; and it was said, that

the rent in such case should be reserved to the heir or heirs

of the lessor, by that name, the heir being, in point of repre-

sentation, eadem persona cum antecessore ; and though the

rent could not be demanded by the father, yet the heir would

take it from the father, as inherent, and rising from the root

of his father's reversion (w)

.

So, where a man made a lease of his own freehold lands,

reserving the rent to himself and his wife, the wife, being a

stranger, could not take it {x) ; but where a copyholder in fee

of lands held of a manor where the custom of free-bench pre-

vailed, made a lease by license reserving rent to him and his

wife during their lives, (and did not say, or either of them,)

and to his heirs ; it was resolved, 1st, that the wife might

have the rent, though not a party to the lease ; and, 2ndly,

that the rent, though reserved during their lives, would con-

tinue for the life of the survivor of them ; for the reversion, if

(r) Anon. 1 Ld. Raym. 36. Co. (t) Eire's case, Mo. 51, 4tli point
;

Lit. 143, b. S. C. 1 And. 9.

(s) 14 H. 6.26. 77. Lit. s. 346. Cole (m) Oakes v. Frith, Hob. 30. 151.

V. Sury, Latch, 267. Bland v. Inman, 2 Rol. Ab. 447. pi. 3. Co. Lit. 99, b.

Cro. Car. 288; S. C.W.Jo. 308; S.C, 213, b. Butl. n. (1). Qy. Could not

noni. Bland's case, Godb. 448. But this have been good to the son by way
see Frontin v. Small, 2 Stra. 705-6. of estoppel ? See next page.

Whittou V. Bye, 1 Brownl. 80. (x) 2 Rol. Ab. 447. pi. 7.

VOL. II. H
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possible, would attract the rent to it, as it were by a kind of

magnetism {y)

.

An exception to the rule, however, was held to arise in the

case of estoppel : and if A. and B., by indenture executed by

all parties [z], made a lease of lands, in which A. had no

interest, reserving the rent to him, the lessee was estopped

from denjdng A/s title to the rent (a).

According to Lord Nottingham {b), though the reservation

to a stranger was void as to him, yet it would be good to the

lessor, and that not only during his life, but generally during

all the term; for when it was said, rendering to I. S., the

words I. S. should be void, in the same manner as if he had

said, rendering rent generally; because, 1st, if a man leased,

rendering rent to liim and a stranger, it was good to him

clearly, and void to the stranger, 31 Ass. 30; 2ndly, when a

man leased, rendering rent to him and his heirs general, yet

the law would dii'cct it to an issue who was not his heir

general, merely for congruity^s sake.

If, in addition to the reservation to the stranger, the lease

contain a covenant by the lessee with the lessor to pay the

rent to the stranger, an action of covenant may be maintained

by the covenantee, in the event of the lessee^s making de-

fault {c) ; though, imless the act above referred to [d) has

effected a change, the party in Avhose favor the covenant is

made cannot support the action {e).

A reddendum void as a reservation wiU not carry the rent

to a stranger by operating as a grant (/)

.

But it is necessary to direct our attention to the act of

parliament above mentioned,which provides (^), that, under an

{y) Sacheverell v. Frogate, 1 Vent. (rf) 8 & 9 Vict. c. 106. s. 5."

163. Hills V. Hills, Mo. 876; cited, (c) E.x parte Peele, 6 Ves. 604. Ex
Palm. 482 ; Hardr. 90. parte Richardson, 14 Ves. 187. And

(z) See as to this, ante. Vol. 1, p. 56. see Pigott v. Thompson, 3 Bos. & Pul.

(a) Sacheverel v. Frogate, 1 Vent. 147.

161. (/) Bland v. Inman, Cro. Car. 288;

(h) Co. Litt. 213, b. n. 1. Lord S. C. W. Jo. 308; S. C, nom. Bland's

Nottingham's MSS. case, Godb. 448.

(c) Deering v. Farrington, 1 Mod. {g) 8 & 9 Vict. c. 106, s. 5.

113 ; S. C. Freem. 367; 3 Keb. 304.
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indenture executed after the 1st of October, 1845, an imme-

diate estate or interest in any tenements or hereditaments^ and

the benefit of a condition or covenant respecting any tene-

ments or hereditaments, may be taken, although the taker

thereof be not named a party to the same indenture. Under

the laAY existing when this act was passed, if a deed were made

inter partes, one named a party to it could not covenant with

one who was no party [h] ; and this was the inconvenience

proposed to be, as without doubt it has been, remedied by the

act, in the case of an express covenant. Now, supposing the

reddendum to amount, as some contend (i), to an express

covenant for payment of rent, a stranger to the lease might

apparently take the benefit of it, by virtue of the act. Sup-

posing it, however, as is the better opinion {k), to amount to

an implied covenant only, there is still reason to contend

that a stranger may take advantage of it; as it has been

decided that a bond given for the performance of covenants is

forfeited by a breach of a covenant for quiet enjoyment implied

by the word demise {I). The new rule, however, if it exist,

can apply only to leases by indenture executed after the 1st of

October, 1845, to which the clause in question is confined.

In leases under powers, the rent is frequently reserved to

the lessor, and to the person or persons to whom the inherit-

ance or reversion of the premises shall appertain during the

term ; and no doubt exists that a reservation in this form is

good, and that the law will distribute the rent to every one

to whom any limitation of the use of the reversion may be

made {m). If it be reserved to the lessor, his heirs and assigns,

the remainder-man will be entitled to it as assignee of the

reversion, under the statute of 32 Hen. 8 {n) ; for the lease is

(A) Co. Lit. 231, a. Salter v. Kidgly, & Cres. 355; S. C. 8 Dow. & Ry. 102.

Carth. 76; S. C. Holt,210; S. C, nom. Lord Southampton v. Brown, 6 Barn.

Salter v. Kidley, 1 Show. 58. East & Cres. 718.

Skidmore r. Vaudstevan, Cro. Eliz, 56; (i) Ante, p. 87 of this volume.

S. C, nom. Scudamore v. Vaudensteue, Qc) Ibid.

2 Inst, 673 ; 2 Rol. Ab. 22. (F) 1. (Z) Nokes's case, 4 Co. 80, b.

Storer t;. Gordon, 3 Mau. & Selw. 308. (m) Whitlock's case, 8 Co. 71, n.

322. Metcalfe r, Rycroft, 6 Man. & But see Cofield's case, cited. Latch, 267.

Selw. 75. Berkeley v. Hardy, 5 Barn. («) 32 Hen. 8. c. 34.

11 2
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considered as emanating from the person who creates the

power, and the remainder-man stands in the relation of

assignee to him (o)

.

On this branch of our subject it remains to observe, that

payment by a lessee of his rent to a thii'd party will not ex-

onerate him from the necessity of paying it again to the

rightful reversioner {p) ; unless he can show payment by

the reversioner's authority, or a compulsory payment in dis-

charge of a charge upon the land demised [q) . And we may
add, that a plea of satisfaction by distress is no answer to an

action of covenant by the lessor against the lessee for non-

payment of rent, the plea confessing a breach of the

covenant (r)

.

II.

—

With reference to the place ofpayment.

Sometimes, though not generally, a place is appointed for

payment of the rent, such as the lessor's dwelling-house at

A. ; the pubhc dining-hall of Lincoln's Inn ; and the like.

By appointment of law, the rent is payable on the demised

premises, if no other place be appointed by the parties for

that pui'pose [s) ; unless the crown be the lessor, in which case,

if no place be named, nor person appointed to receive it, the

rent is payable at the receipt ofthe Exchequer, or to the bailiff

or receiver-general of the crown {t) .

III.

—

With reference to the amount and kind of rent.

It is not necessary to reserve the rent in money : hens,

capons, roses, spurs, bows, shafts, horses, hawks, pepper,

(o) Isherwood v. Oldkuow, 3 Mau. & bell, 8 Scotfs N. R. 104; S. C. 7 Man.
Selw. 382, 3rd point. & Gra. 386; 2 Dowl. & Lown. 66.

{p) Williams v. Breedon, 1 Bos. & (r) Hare v. Savil, 2 Brownl. 273.

Pul. 329. Aldridge v. Howard, 5 Scott's N. R.

(?) Sapsford v. Fletcher, 4 Term 623; S. C. 4 Man. & Gra. 921.

Rep. 511. Taylor r. Zamira, 6 Tavmt. (s) Boroughe"s case, 4 Co. 72, a.;

524. Pope V. Biggs, 9 Baru. & Cres. S. C, nom. Burrough v. Taylor, Cro.

245; S. C. 4 Man. & Ry. 193. John- Eliz. 462 ; Mo. 404. Co. Lit. 201, b.

son V. Jones, 9 Adol. & Ell. 809; S.C. 202, a.

1 Per. & Dav. 651. Boodle r. Cam- {t) Ibid. And see ante, Vol. 1, p. 235.
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comine, wheat, or other profit that lies in render, office,

attendance, or service, will answer the same purpose (m)
;

but part of the profits demised, as the herbage or vesture of

the land, cannot be reserved (x).

The amount is usually specified by direct words ; but it

may be ascertained by words of reference, as in the case of a

reservation of so much as is paid by the lessee in respect of

another lease (y), or of twelve pence for every acre demised (z);

or, where the lease is made by the owner of the fee («), of the

ancient and accustomed rent ; but, in the last case named,

the lessor must, of course, be in a situation to prove what

the ancient rent was {b). In other words, the rent must be

certain, or reducible to a certainty (c), without which a distress

cannot be supported {cl).

If rent be reserved by reference to a supposed lease, which

in fact has no existence, the reservation is void, and the

tenant will hold discharged of payment (e)

.

Where a lease at will was made, rendering rent after the

rate of 18/. per annum during the continuance of the demise,

it was held that the reservation was void ; because it might

be the means of multiplying actions without number, as the

lessor might bring an action of debt for rent every hour,

there being no certain time or day appointed for payment (/).

In the case of the Master &c. of St. Cross Hospital v. Lord

Howard de Walden (g), a renewed lease was granted in the

year 1793, yielding to the hospital so many quarters of corn;

(u) Co. Lit. 142, a. 2 Bla. Cora. 45.48; S. C. 3 Rep. in Ch. 102; 2

41. Lanyon «. Carne, 2 Sauiid. 165
;

Vern. 531 542; Free. Ch.257; Freem.

S. C, nom. Langan v. Came, 1 Lev. Ch. 291; 1 Eq. Ca. Ab. 343. pi. 5.

294; S. C, nom. Lion v. Carew, 1 (c) Co. Lit. 142, a. 2Bla. Com. 41.

Vent. 91 ; S. C.,nom. Hangon v. Carne, (cl) Reguart m. Forter, 7 Bing. 451

;

1 Sid. 437; S. C, nom. Lenial v.Cara, S. C. 5 Mo. & Fa. 370.

Llemall v. Carre, or Cara, 2 Keb. 505. (e) Vaugh. 73.84; but qy. in Equity ?

572 588. 677. (/) Harris v. Farker, C. P. 2 Vent.

(x) Co. Lit. 47, a. 2 Bla. Com. 41. 253. 270-2; Farker v. Harris, S. C. in

(y) Rowe V. Himtingtou, Vaugh. 66, error, Carth. 234; Holt, 411; Siiin.

semb. 307 ; 1 Salk. 262 ; 4 Mod. 76. semb.

(s) Flowd. 6, b. Dolben, J., dissent.

(rt) Where the lease is made under (rj) Master &c. of St, Cross Hospi-

a power, see ante. Vol. 1, p. 465. tal v. Lord Howard de Walden, 6

(6) Orby v. Mohun, Gilb. Eq. Rep. Term Rep. 338.
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and it appeared tliat leases in exactly the same form, and

•with the same reservation^ had been uniformly granted from

the forty-third year of Queen EKzabeth^s reign to the time of

the demise in question ; but that, instead of a com rent being

in fact rendered, a composition had always been paid accord-

ing to the market price at Winchester, and according to the

Winchester market measure, reckoning the bushel at about

nine gallons. The lessors insisted on payment, taking nine

gallons to the bushel ; but the court held, that the term

quarter in the lease must be understood in the legal sense

given to it by the act of Charles [h), which declared that the

bushel should contain eight gallons, and no more.

In the late case of Da\ies v. Stacey {i), in replevin, the

plaintiff held a dwelling-house under a lease from the defend-

ant. The lease was signed by the lessor and the plaintiff; but

vmder the signatm-es were written the following words, "The

allowance of the road to the Six Bells yard to be made as

usual." The jmy found that these words were inserted before

either party executed the lease; and it further appeared that,

before the lease was made, the tenant of the dwelHng-house

had been used to pay 5/. per annum, by half-yearly payments,

to the occupiers of an inn called the Six Bells, for a passage

thi'ough the inn yard to the dwelling-house; and that, on the

production of the receipt for this sum, the lessor of the dwell-

ing-house had allowed it to the tenant in the settlement of

his rent. On these facts, the plaintiff contended that " the

allowance of the road, &c.," so written upon the lease, was vir-

tually incorporated with it, and amounted in law to a cove-

nant to make such allowance as a deduction from the rent,

which, therefore, amounted only to the sum of 35/., and not

40/., as stated in the avowry and cognizance ; and, conse-

quently, that the plaintiff was entitled to a verdict upon the

Qi) 22 Car. 2. c. 8, uow repealed. seded. See also Hochin v. Cooke, 4

See 5 Geo. 4. c. 74; 6 Geo. 4. c. 12; Term Rep. 314.

4 & 5 W. 4. c. 4.9; and 5 & 6 \V. 4. c. (?) Davies r\ Stacey, 12 Adol. & Ell.

63, by which the old Winchester .506; S. C. 4 Ter. & Dav. 157.

standard measures have been super-
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issue of 7ion tenuit. The court, however, on the authority of

Mason v. Chambers (^), was of opinion, that such covenant

(allowing it to be such) did not operate as a defalcation of the

rent; but was a mere covenant, and no alteration of the rent.

Where a lease was granted to R. F. for the term of 41

years, yielding and paying during the term the rent of

27/. Qs. IQd., with a clause of re-entry for nonpayment of the

said rent, and a covenant by the lessee for payment of it

during the term; and the deed contained a covenant for

quiet enjoyment, which was followed by the following pro-

vision:—"And it is further agreed by the said [lessor], for

and in consideration of the said R. F. having lived, and he

the said R. F. engages to live, with the said [lessor] as his

steward, that the said R. F. is to pay out of those demised

premises, during his and his wife E. F.'s natural Hves, (pro-

vided the term hereby granted of 41 years shall so long con-

tinue,) the sum of only 5*. sterling every year during their

natural lives, and, at the expiration of their lives, then the full

reserved yearly rent of 27/. &s. lOf/. sterhng to the expiration

of this lease"; it was held, that the full rent of 27/. 6*. 10</.

was not payable till after the decease of the lessee and his

wife ; for, otherwise, if the wife were to die in the husband's

lifetime, and he should continue to serve, he would lose the

benefit of the abatement, which was the consideration for

the service (/).

And where a lessor covenanted to pay his lessee for all the

repairs which should be done by him on the demised pre-

mises, or to allow the rent which should be due by the lessee

to go in discharge of the same, until all the expenses attend-

ing such repairs should be paid to the lessee; and to an

avowry for rent in arrear the lessee pleaded rei7is in arrere

;

the court held the plea to be good, the covenant making the

repairing of the premises tantamount to payment. Bushe,

C. J., said, that he was at first struck by the difiiculty that

the credit sought by the plaintiff sounded in unliquidated

(k) Mason v. Chambers, Cro. Jac. 34. (?) Lessee of Lapp r. Fuller, Batty,

Chambers r. Masou, Yelv, 42. 4". 27.
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damages, and that, therefore, the plaintiff was not prepared

by such a plea to controvert the amount ; but that the view

taken by his brethren appeared a sufficient answer to this>

that the stipidation was to treat a disbursement in repairs as

payment, and that any difficulty in the proof of amount grew

out of the stipulation: that the plea controverted the right to

distrain, because nothing was due, and the plaintiff proved

that : he did not confess the right to distrain, and avoid it by

distinct matter {m)

.

"VVe may add, that equity will not decree a specific per-

formance of a promise in writing signed by a lessor to

reduce the rent of the premises demised by indenture,

in consideration of pre\ious expenditure on them by the

lessee, and a fall in the value of the lands, though there

has been an acceptance of the reduced rent for seven

years (w).

It is not necessary to reserve one entii'e sum in respect of

the whole premises demised. Distinct rents may be payable

in respect of distinct parcels, or one portion of the premises

may be burthened with the whole amount in exoneration of

the rest j for example, three manors. A., B., and C, may be

demised, rendering yearly 10/. out of the manor of A.; and

that manor only will be charged with it, and the rent will

be incident to the reversion of A., although the reversion of

B. and C. may be granted over to a stranger (o).

So, a rent may be reserved out of one manor for one

period, and out of another for the residue of the term.{p) : So,

one rent may be reserved for one part of the term, another

for the residue; or one rent to the lessor, and another to his

heirs [q). So, one rent may be reserved subject to a con-

dition precedent, another to a condition subsequent, and a

third absolutely, and to be paid at one day and place, or at

(//i) Woods r. Rock, Ale. & Nap. 57. uom. Knight r. Beeche, 3 Leon. 12-i.

{n) Fitzgeraldt'.LordPortarlington, (p) Ibid,

Jones, Irish Exch. 431. (7) Holland i-. Hopkins. 4 Leon. 8.

(0) Knight's case, 5 Co. o4, b.
;

Smith v. Newsani, or Nusam, Yelv.

S. C. Mo. 199; S. C, nom. Knight v. 189; S. C. 1 Bulsti-. 48. 1 BiwvnL 108.

Brech, 1 And. 1 73 ; Gouldsb. 15 ; S. C, Co. Lit. 213, b. 214, a.
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several days and places. Nor will a surrender of one manor

extinguish the rents of the others (r)

.

These cases are to be distinguished from a demise of

several messuages, &c., containing a reservation of an entire

rent at first, and a subsequent specification of the amount to

be paid for each particular messuage {s) . To give an example

:

A lease was made of several houses, yielding the yearly rent

of 5/. 10*. 11^., at four feasts, sciL, for one house 3/. 0*. lie?.;

for another 20s. ; and for the other houses several rents, re-

sidue of the said rent of 5/. \0s. Wd., with a condition that, if

the said rent of 5/. 10s. lie?, should be behind in part or in all

at any of the said feasts, the lessor might re-enter ; and the

com't, after much deliberation, held, that the videlicet did

not sever the reservation of the rent in gross, but operated

rather as a declaration of the several value of each parcel, by

which it appeared how and for what rates the whole rent of

5/. \0s. Wd. was reserved (/).

And it is to be borne in mind, that the mere reservation of

distinct rents will not convert the one lease in which they are

contained into several leases, nor create distinct reversions in

respect of the different premises demised; and, consequently,

that a general condition for re-entry on non-payment of the

rent will extend over the whole premises, notwithstanding one

only of the rents be in arrear [v) . And it has been said, that

if one make a lease for years, rendering for the first two years

10/., and afterwards 30/. for eveiy year, with a condition for

re-entry if the rent of 30/. or any part thereof be in arrear,

the lessor may enter for non-payment of the 10/,, the 30/. and

10/. constituting together but one rent (a?).

But distinct rights of re-entry into distinct parts of the

premises demised may be, and in practice frequently are

reserved, on non-payment of the rent or non-performance of

the covenants incident to those distinct parts (y).

(r) Knight's case, sup. powel v. Moanoux, Mo. 97, semb. S. C.

(s) Ibid. (a.-) HoUand v. Hopkius, 4 Leon, 8,

(t) Ibid. (y) See the form in the Appendix.

(u) Winter's case, Dy. 308, b.; Ap-
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A distribution of the reversion among two or more^ either

by the act of the lessor, or of law, will not increase the amount

of rent to be paid. Hence, if a man being seised of two acres

of land, one on the part of his father, and the other on the

part of his mother, make a lease of both for life, reserving

yearly a lamb to the lessor and his heirs, and the lessor die

without issue of his body, the several heirs shall have but one

lamb ; for when the lessor, whose title is founded on the reser-

vation, reserves but one, the law, which is always grounded

upon right and equity, will never increase it (z)

.

If two tenants in common join in a lease, rendering twenty

shillings rent, they shall have no more than 20^. ; though if

they grant a rent of 20*. to another, the grantee shall have

40s-. (a).

Where certain premises were demised for twenty-one years,

yielding during the term, if the lessor should so long live, 30/.,

at the Annunciation and Michaelmas, by equal portions; and

yielding to his heii*s and assigns after his death twenty marks

at the aforesaid terms, the coiu't held, that the rent reserved

to the heirs gave but twenty marks for the whole year, and

not every half year; for the words at the aforesaid terms

limited only the time of the payment of the twenty marks at

the periods at which the thirty pounds were payable [b)

.

They likewise held, that rent reserved at two feasts was

payable by equal portions without particular words to that

effect (c)

.

In Heyward's case {d), it was said, that if a man make a

lease, yielding rent, or a robe, the lessee shall have the elec-

tion; but, according to Dyer(e), if a man make a lease,

reserving, before such a feast, a pound of pepper or of saffron,

the election belongs to the lessee before the feast ; but after

(j) Lofield's case, 10 Co. 108, a. Brownl. 108.

(a) Co. Lit. 196, b. 1!)7, a. 267, b. (c) Ibid.

10 Co. 106. b. Latch, 99. Plowd. 140. (rf) Heyward's case, 2 Co. 37, a.

161. 171. Perk. ss. 106. 107. Plowd. 13, a.

(Jj) Smith V. Ncwsam, or Nusain, (c) Dy. 18, a., per Baldwin, J.

Yelv. 189 ; S. C. 1 Bulstr. -18. 1
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the feast his liberty is gone, and the lessor may elect for

which of them he will bring his action.

In farming and building leases it is not unusual to find

increased (or what are sometimes termed penal) rents reserved

or made payable for a departure from a prescribed course of

husbandry or building covenanted to be observed by the

lessee, as where a lessee covenants not to plough up any of

the ancient meadow or pasture ground, and if he do, to pay

an additional yearly rent of bl. an acre (/) ; or to pay the

yearly rent of 51. for every acre more than one-third of the

demised premises which he shall convert into tillage {ff) ; or,

in case in the last three years of the term he shall sow more

than seventy acres of clover in one year, to pay the additional

rent of 10/. an acre for every acre above seventy acres, for

the residue of the term (A) : In these and the like cases (i),

the sum reserved is regarded, not as a penalty {k), but as the

amount or damage fixed by the parties as a satisfaction for a

breach ; and, therefore, a plea that the lessor, with full know-
\

ledge of the supposed breaches of covenant, accepted and '

received the sum of £— [the principal rent] up to and inclu-

sive of &c., [covering the time alleged in the breach,] as and

for all the rent due, without demanding or requiring the

payment of such penalty or additional rent, and thereby then

and there waived, gave up, and dispensed with, his right to

receive or recover any nomine pmnce or penalty, or such addi-

tional rent, is bad on general demurrer (/)

.

So, where a lease was made at a certain fixed annual rent,

with a further reddendum of 50/. per annum for every acre

of the lands (except certain fields mentioned in the former

reservation) which the lessee should plough, dig up, and con-

(/) Woodward i;. Gyles, 2 Vern. 119. (/;.) Jones v. Green, 3 Yo. & Jerv.

Benson v. Gibson, 3 Atk. 395-6. Rolfe 298.

V. Peterson, 6 Bro. P. C. 410 ; Toml. (/) See also Gerrard v. O'Reilly, 2

Ed. vol. 2, p. 436. Farrant r. Olmius, Con. & Law. 165; S. C. 3 Dru. &
3 Barn. & Aid. 692. Bringloe r. War. 414.

Goodson, 8 Scott, 71; S. C. 4 Bing. (Jc) But see Burne v. Madden, Lloyd

N. C. 726. & Goo. tonip. Plunket, C. 493.

{g) Denton v. Richmond, 1 Crompt. (/) Denton v. Richmond, 1 Crompt.

& Mees. 734 ; S. C. 3 Tyrw. 630. & Mees. 734 ; S. C. 3 Tyrw. 630.
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vert into tillage, and the jury, in opposition to the direction

of the learned judge who tried the cause, gave a verdict for

damages less than the amount of the increased rent, the

court made a rule for a new trial absolute without payment

of costs (m)

.

And the same construction prevails in courts of equity,

which will neither relieve the lessee from payment of the

increased rent {n), nor restrain him fi'om violating his cove-

nant (o) ; although it is their daily practice' to relieve against

penalties {p), from which these cases are distinguishable.

And where, in a lease of lands renewable for ever, the

lessee covenanted that he and his heirs should with all their

family live on the demised premises, during the continuance

of that and every other lease, and that whenever he or they

should fail to do so, an additional rent should become pay-

able, with the usual remedies of distress and entry to compel

the payment thereof, it was held, that the reasonableness of

this covenant was properly triable at law, and that a court of

equity ought not to interpose, or give relief against it {q).

So, lately, where a lease contained, in addition to a reser-

vation of 80/. a year, a reddendum of the further yearly rent

of 10/. for every acre, and so in proportion for any less quan-

tity, which the lessee should let, assign, or demise, or suffer

to be occupied by any other person without the lessor's con-

sent in writing, and the lessee covenanted to use, occupy-,

di-ess, and manure the same in the manner aforesaid, and

according to the custom of the country, and the rules of good

husbandry, it Avas held, that permitting several persons to

(m) Farraut v. Olmius, 3 Barn. cV v. Cai-iiey, Wallis, by Lyne, 38.

Aid. 692. (p) Lowe v. Peers, 4 Burr. 2225.

(n) Woodward v. Gyles, sup. Rolfe 2228. City of London v. Pugli, 3 Bro.

V. Peterson, sup. Aylet v. Dodd, 2 P. C. 374 ; Toml. Ed. vol. 4, p 395.

Atk. 238-9. Benson v. Gibson, 3 Atk. Burne v. Madden, Lloyd & Goo.
395-6. Lowe v. Peers, 4 Burr. 2225. temp. Plunket, C. 493. French v.

2228 ; S. C. Wils. 364. Birch v. Macale, 1 Con. & Law. 459 ; S. C. 2

Stephenson, 3 Taunt. 469. 473-4. Dm. and War. 269. Garden v. Butler,

Denton v. Richmond, 1 Crompt. & 1 Hayes & Jo. 112.

Mees. 734-9 ; S. C. 3 Tyrw. 630. (q) Ponsonby v. Adams, 6 Bro. P. C.

(o) Woodward V. Gyles, sup. Forbes 417 ; Toml. Ed. vol. 2, p. 431.



Ch. IX. s. III.] reddendum:—ITS form:—amount of rent. 109

take small portions of the demised premises^ for about six

months, for the purpose of raising crops of potatoes, although

according to the custom of tlie country, was within the mean-

ing of the provision ; and, consequently, that the lessee must

pay the additional rent. With regard to an argument derived

from the custom of the country, Barons Bolland, Alderson,

and Gurney, thought that it might have been in consequence

of that very custom, and to prevent its operation, that the

clause as to the occupation was introduced; and Alderson, B.,

considered, that the Avords " according to the custom of the

country" referred to the mode of cultivation, and not to the

practice of suffering the lands to be occupied in the manner

in question [r).

And where, on a demise of certain pieces of meadow ground

at a certain yearly rent, and with a further reddendum of ol.

for every acre which the lessee should plough, dig, break up,

ear, or convert into tillage, during the last twenty years of the

term, it was held, that the additional rent became due whe-

ther the land was first ploughed before the beginning of the

twenty years or after ; for, otherwise, the tenant would have

had nothing to do but to begin ploughing no longer before

the commencement of the last twenty years than would

suffice him to pass the plough over the whole of the meadow

and pasture ground before the last twenty years began [s).

In Heath v. Baker [t), a lessee by indenture, at a yearly

rent of 20/., covenanted by a distinct deed with his lessor

that, in case a piece of land adjoining the demised premises,

about which the lessor had a dispute with a third person,

should be adjudged to belong to the lessor, or if the lessee

should by any ways or means come to the possession thereof,

so that he might peaceably enjoy the same as part of the land

demised, then and from such time as the lessor should give

the lessee possession thereof, or if the lessee should by

any ways or means have the possession thereof, he should

(}•) Gi-eenslade v. Tapscott, 1 Crompt. {t) Heath v. Baker, Ca. temp. Hardw.
Mees. & Ros. ,55. by Lee, 319.

(s) Birch v. Stephenson, 3 Taunt. 469.
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pay for the premises in the lease, together with the said

land, for the remainder of the term, the rent of 30?., instead

of 20/., it was held, that the lessee was liable to pay the

increased rent, although he obtained possession of the land

in dispute by agreement with another party, without the

lessor's procurement, and although he paid 5/. per annum for

it to that other party.

Where a lease granted under the authority of the court by

the committee of a lunatic, or the guardian of an infant,

proves a hardship on the lessee, he may sometimes obtain an

abatement of his rent. According to the practice in Lord

Eldon's time, every apphcation in lunacy cases for an order of

reference to the master (w) to inquire into the propriety of re-

duction was obliged to be made by the committee ; and the

Master was directed to inquire whether it would not be more

for the benefit of the lunatic's estate, that the tenant should

give up liis lease, than that his rent should be reduced (<r) . A
petition by the tenant for the purpose was dismissed with

costs {y) . And LordBrougham, adhering to this rule, uniformly

required the petition to be presented by the committee; and

on several occasions dismissed such applications, on the ground

of their coming from the tenant, and not the committee (z).

And the same practice obtains in Ireland («).

In re Fitch (b), before Lord Lyndhurst, where an applica-

tion was made, on behalf of the committee of a lunatic's

estate, for permission to make a reduction of fifteen per cent,

on the rent, which, to the amount of 400/. a year, was paid

by a tenant of the estate; and the application was supported

by a strong affidavit of the committee, in which he stated,

that in his judgment the abatement was reasonable and

necessary ; that similar abatements had been very generally

(u) The inquiries formerly referred Russ. 1 37, n.

to the Master ai-e now referred to the (y) Ex parte Town ; in the matter

Masters (formerly commissioners) in of Alchin, 1 Tm-n. & Russ. 137.

lunacy, 5 & 6 Vict. c. 84; and 8 & (z) 1 Russ. & Myl. 355, n.

9 Vict. c. 100. s. 2; and see ante, Vol. 1, (a) Anon. 2 Mol. 342.

p. 41. (i) Re Fitch, 1 Russ. & Myl. 354.

(x) Ex parte W'est, 1 Turn. cSc
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made to the farmers in that part of the country ; and that

this particular tenant had from the pressure of the times got

into arrear, but was highly respectable; and Mr. Roupell sub-

mitted, that, as the e^-idence before the court was exactly the

same as would be tendered in the Master's office, and the

whole sum to be abated was only 60/., the order should be

made at once, without the expense of a reference to the

Master, his lordship made the order accordingly.

IV.

—

With reference to the time ofpayment.

Though the rent issues yearly out of the premises (c), and

should properly be reserved yearly (d); yet it may be made

payable at any periods which the parties may appoint ; and,

hence, in all well prepared leases, the reddendum invariably

states whether it is to be paid half-yearly, quarterly, or other-

wise ; and adds the specific days on which the payments are

to be made, as, the 29th day of September, the 25th day of

December, &c. ; or, on Michaelmas day, Christmas day, &c.,

in each and every year.

The time may be as definitely fixed by the happening of

an event, as by any express specification of a given period (e).

Unless particular days be named or specifically referred to,

the law presumes that the rent is to be paid at the end of

each year. And it is the general understanding, that terms

for years last diu-ing the whole anniversary of the day from

which they are granted : otherwise, the last day on which

rent is almost uniformly made payable, would be posterior to

the lease (/).

In a recent case (g), a demise was made on the 21st of

March, 1828, habendum, from the 25th of March then

instant, for seven years then next ensuing, wanting seven

(c) Co. Lit. 47, a. 2 Bla. Com. 41. 6^6. See Pigot v. Bridge, 1 Vent. 292.

(d) Ibid. (y) Hopkins v. Helmore, 8 Add. &
(c) Smith V. Doe dem. Jersey, 7 EU. 463 ; S. C. 1 Wil. Wol. & Hodg.

Pri. 489. 490. 386. And see Long v. Bm-roughs,

(J) Acldand v. Lutley, 9 Adol. & 1 Ken. 247.

Ell. 879. 894 ; S. C. I'Per. & Dav.
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days; pelding and paying therefor yearly and every year

during the said term the yearly rent of 285/., by four equal

quarterly payments, on the 25th of March, 24th of June, 29th

of September, and 25th of December in every year, com-

mencing from the said 25th day of March then instant; and

the lessee covenanted, yearly and every year during the con-

tinuance of the said demise to pay the said yearly rent of

285/. on the days and in manner thereinbefore appointed for

the pajTDaent thereof. As the term expu'ed on the 18th of

March, 1835, the lessee contended that he was not bound to

pay rent for the last quarter, as the 25th of March, 1835, did

not fall vrithin the term granted ; but the com-t held it to be

clear that there were to be seven pajTuents of the 285/., and

that the intention might be carried into effect by considering

the rent as a forehand rent, the payment to commence on

the 25th of March, 1828, the words " commencing from the

said 25tli day of March then instant," being read as " on the

25th &c." ; or by charging the lessee on his covenant to pay

on the days actually named, although one of them arrived

after the expiration of the term.

In practice, particularly on grants of underleases, difficul-

ties of this kind are met by a reservation of a proportionate

rent up to the expiration of the lease.

Where the rent is made payable quarterly, every quarter's

rent is a several debt, and may be the foundation of a distinct

action, being in this respect distinguishable from a debt

brought for part of a sum of money secured by a bond or

contract {h).

Where a lessor reserved rent, to be paid quarterly, or half

quarterly if required, and during the first year received the

rent quarterly, it was held that he could not distrain for half

a quarter's rent without previously requii'iug payment (?") . It

was not determined whether the lessor had determined his

{h) Welbie v. Phillips, 2 Vent. 129. Offord, Cro. Car. 137.

Clun's case, 10 Co. 128, b. And See (/) Mallam v. Arden, 10 Bing. 299
;

Spatchurst v. Minns, Al. 57. Cromp- S. C. ?, Mo. & Sc. 793.

ton V. Smith, Noy, 44. Bayly r.
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election by receiving the rent quarterly at first; though

Tindal, C. J., seemed to consider that he had [k).

In a late case(/), A. agreed to let to B. a house, at a ijearly

rental of 50/., for a certain term ; and A., in consideration of

the yearly rent as aforesaid being duly paid, fvu'ther agreed to

give B. quiet possession of the house; and B. agreed with A.

to pay the aforesaid rent of 50/., and to pay all taxes, &c.

;

"likewise the stable and loft over now occupied by H., at a

further rental of 25/. per annum, to be paid on the usual

quarter days"; and it was held, that the quarterly payments

applied only to the 25/. ; and that the 50/. rent was to be

paid yearly.

It is stated in Rolle's Abridgment [in], referring to the case

of Harrington v. Wise, that if a man leases for years, render-

ing rent at the two usual feasts of the year, without expressing

what feasts, the law will say that it shall be at those two

feasts which are the most usual for payments, viz., Michaelmas

and Lady-day ; though it is observable that the point is not

noticed in the report of the case referred to either by Croke

or Noy(w).

Where the reservation is half yearly, quarterly, &c., in

general terms, without reference to any specified days, the

half yearly or quarterly days are computed according to the

habendum ; but where special days are liinited by the redden-

dum, the payments are regulated by it, and the plaintiff m^^st

shape his declaration accordingly (o).

It has' already been noticed, that a holding under a lease

by deed from Michaelmas, Lady-day, &c., refers to New
Michaelmas, New Lady-day, &c.; and the like rule, no doubt,

apphes to the reddendum. The distinctions on this subject

will be found in a prior page {])).

Though the rent be reserved at four feasts, without saying

(k) Mallam r. Arden, 10 Bing. 290; Cro. Eliz. 486; S. C. Noy, 57.

S. C. 3 Mo. and Sc. 793. (o) Tomkhis, or Thomldns, v. Pin-

(l) Coomber v. Howard, 1 Man. sent, or Pincent, 2 Ld. Raym. 819;

Gra. & Sc. 440. S. C. 1 Salk. 141; 7 Mod. 96.

(m) 2 Rol. Ab. 4.50 (M) pi. 2. {p) Ante, p. 66 of this volume.

(«) Harrington v. Wise, or Wyse,

VOL. II, I
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yearly, the court will construe the reddendum to signify

yearly during the term {q), and imply^ without express words,

that the payments are to be made by equal portions (?')

.

To prevent doubt, the time of the first quarterly or half-

yearly payment should be expressed ; but whether the day be

near or remote is in point of law immaterial [s), except in

cases of reservations under powers particularly worded {t)>

or enabling statutes [u).

inhere a strict adherence to the terms of the reddendum

would defeat the apparent intention of the parties, the court

will so marshal the words, as to give every one its due force

and effect ; and, therefore, where a lease for years was made

in January, rendering rent yearly during the term, payable

at the feasts of St. Michael and the Annunciation, it was,

by a constructive transposition of the words, determined, that

the rent should be paid at the feasts of the Annunciation and

Michaelmas [x]

.

In a recent case (?/), where a house w^as let, on the 8th of

September, 1835, at a yearly rent of 42Z., payable quarterly,

the first payment to be made on the 25th of March then next

following, the landlord contended that he was entitled to two

quarters' rent on that day, it being the intention of the parties

that the payment of the quarter's rent which would have

fallen due at Christmas should be postponed till Lady-day;

but it was held, that he was only entitled to one quarter's

rent. The first quarterly payment (said Lord Abinger, C. B.,)

is to be made on the 25th of March; therefore, the pre^ious

(5) I Sid. 316. Latch, 256. Palm. powers; sup. Vol. 1, p. 394.

482. Petit V. Conway, 1 Keb. 736. («) As to leases, under enabling

Ryraes, or Rimes, v. Baker, T. Raym. statutes, by Tenants in tail, see ante,

160; S. C. 2 Keb. 139. Keble reports Vol. 1, p. 65; by Ecclesiastical bodies,

Twisden to have said, that a reddendum Vol. 1, p. 238 ; by the Commissioners of

of 40/. a-year at four quarterly pay- woods and forests, ante, Vol. 1, p. 184,

ments should be inteudcd for one year &c. &c.

only, unless it were said totks quotics. (x) Hill v. Grange, Plowd. 164. St.

(r) Smith v. Newsam, or Nusam, Jolm v. Child, 2 Rol. 213. Mallory's

Yelv. 189; S.C. 1 Bulstr.48; 1 Brownl. case, 5 Co. Ill, b. 112, a.; S. C. Cro.

108. Ehz. 832. Bro. N. C. sect. 483.

(s) 3 Bulstr. 329. (y) Hutchins v. Scott, 2 Mees. &
(0 See chapter on leases under Wei. 809; S. C. Mur. & Hui-1. 194.
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quarter's rent is eitlier forgiven altogether, or postponed to

the end of the term.

Where a lease was made for ninety-nine years, if the lessee

and J. C, or either of them, should so long live, the said terra

to begin upon and after the death of S. C, or the surrender,

forfeiture, or other determination, of the estate formerly

granted to one J. R.; yielding and paying during the term,

after the commencement thereof, a certain yearly rent ; and

also yielding and paying yearly for every year after the com-

mencement thereof the chief rent due to the lord of the fee

;

and also yielding and paying 3/. for the best beast, in the

name of a heriot, upon and after the several and respective

deaths of them, or either of them, and also a journey yearly

in harvest time with a man, horse, and guide, for the carrying

the grain of the lessor to his house on a reasonable notice

;

it was held by Morton, Raynsford, and Twj^sden, Justices,

against the opinion of Kelynge, C. J., that the 3/. reserved

for a heriot was of the same nature with a rent, which was to

be paid during the term, and not before its commencement,

nor after the end of it ; and, therefore, that the executors of

the lessee, who had died before the commencement of the

term, were not bound to pay the heriot (z).

An action of covenant was brought by a lessor, alleging

as a breach, that dui'ing the term, to wit, on the 25th of

March, 1826, the sum of 66/. 5*. for two quarters ending the

day aforesaid, became due and was still in arrear • the defen-

dant pleaded, that no quarter's rent ending the 25th of

March then became due according to the provisions of the

said indenture, in manner and form as the plaintiff alleged :

and the court held the plea ill, the substantial allegation

being that the rent became due during the term, and the

particular day specified carrying it no further; and that it

was no ansAver to that allegation to say that the rent did not

(z) Lauyon V. Carne, 2 Sauiul. 165; 1 Vent. 91; S. C, nom. Lenial, or

S. C, nom. Laugan r. Came, 1 Lev. Llemall, v. Cara, 2 Keb. 505. 572. 588.

294 ; S. C, nom. Hangou v. Came, 677. And see Osborne v. Sture, Lutw.

1 Sid. 437; S. C, nom. Lion v. Carew, 432. Nels. Ed. 1718.

I 2
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become due on a particular day; still less that no rent was in

arrear; for tliat riejis en arriere was no plea to a covenant for

payment of rent on a particular day [a)

.

A short period of indulgence, usually denominated days of

grace, beyond the prescribed days of pajonent, is not unfre-

quently conceded to the lessee by the reddendum; as where

the rent is made payable on Michaelmas-day, and Lady-day,

&c., or within so many days or weeks after each of the said

days. And the practice is adopted by courts of equity in

cases of leases by guardians of infants, committees of lunatics,

and the like {b).

This alternative being introduced for the benefit of the

lessee, to him only belongs the election of paying the rent at

the one time or the otlier ; and, therefore, it cannot be said

to become absolutely due until the last of the days of grace;

nor can the landlord distrain or bring an action of debt for it

before [c). On failure of payment on the half-yearly or quar-

terly day specified, the last day of indulgence is considered as

the original period of reservation {d) ; and, accordingly, if one

make a lease, yielding by the year a pair of gilt spurs at the

feast of Easter, or twenty shillings at the feast of St. Michael,

unless the lessee pay the spurs at Easter, nothing will be due

till the feast of St. Michael (e).

So, if a lease be made rendering the yearly rent of 20/. at

Michaelmas and Lady-day, or within twelve days after each

of the said feasts, with a condition that it shall be void, if the

rent be behind and unpaid by the said space of twelve days

next after any of the said feasts or days of payment, the lessee

(a) Baden v. Flight, 3 Bing. N. C. & Gold. 105; 2 Brownl. 220. Gierke

685; S. C. 4 Scott, 412; S. C. 4 Bing. v. Bovenden, cited, Cro. Jac. 233.

N. C. 35; 5 Scott, 273. Whitehcocke v. Fox, 1 Rol. 390. Jos-

(6) Smith V. Doe dem. Jersey, 7 selin v. Josselin, 4 Leon. 19. Hare v.

Pri. 475. 515. Savil, 2 Brownl. 273; 1 Brownl. &
(c) Clun's case, 10 Co. 127,a.; S.C, Gold. 19. Co. Lit. 202, a. And see

nom. Clun v. Fisher, Cro. Jac. 309; Price v. Williams, Cro. Eliz. 380.

S. C, nom. Glover v Archer, 4 Leon. (r/) Ibid. Smith i\ Bustard, I Leon.

247. Thomson v. Field, Cro. Jac. 499. 141-2; 10 Co. 12.0, a.

Barwlcke v. Foster, Cro. Jac. 227. 233; (c) 10 Co. 128, a.

S. C. Yelv. 1G7; 1 Bulstr. 1 ; 1 Brownl.
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will have twelve days after the twelve days to pay the rent

;

for unless it be paid at the first day, it is as much as if it were

reserved upon the twelfth day after (/).

So, if rent be reserved, payable at the feast of St. John the

Baptist,, and at Christmas, or within fourteen days after ; the

first payment to be at Christmas next after the date, the lessee

shall have fourteen days after the first Christmas, as well as

any other day of reservation, for payment of his rent {y).

Hence, formerly, if a man seised in fee, on the 1st of Octo-

ber made a lease from the feast of St. Michael then last past,

yielding to him and his heirs the yearly rent of 20/. at the

feast of St. Michael or within one month after, and died

between the feast of St. Michael and the end of the month,

his heii" was entitled to the rent as incident to the reversion,

and not his executor, as rent in arrear (A).

So, where certain premises were demised for fifty years, if

the lessor should so long live, yielding and paying rent at the

four usual feasts or terms of the year, viz., Christmas-day,

Lady-day, &c., or within thirteen weeks next after each of

the said feast days, by even portions, and the lessor died on

the 2nd of April ; it was held, that her executor could not

recover the rent for the quarter determining on the preced-

ing Lady-day ; because the disjunctive was added for the

benefit of the lessee, at whose election it was to pay the rent

on the feast days named, or to avail himself of the period of

indulgence allowed by the reddendum (i).

For the same reason, if the lessor between the feast day

and the last day of indulgence assign over the reversion, the

assignee will be entitled to the rent {k) .

(/) Smith v. Bustard, 1 Leon. 141; Eliz. 575. Barwicke v. Foster, Cro.

cited, 10 Co. 129, a. Wallgrave v. Jac. 227-8; S. C. 1 Brownl. & Gold.

Moor, cited, 10 Co. 129, b. Anon. Dy. 105. But see the late apportionment

142, a. pi. (50). act of 4 W. 4. c. 22. s. 2 ; and post,

{fj) Anon. 2 Show. 77. p- 130. 143.

(/t) Clun'scasc, 10 Co. 128, b. 129, (i) Clun's case, or Cluu v. Fisher,

a. ; S. C, nom, Clun v. Fisher, Cro. .Jac. sup. Glover v. Archer, sup. And see

310; S. C, nom. Glover v. Archer, 4 W. 4. c.22. s.2, andpost,i). 130. 143.

4 Leon. 247. Blunden's case, Cro. (k) 10 Co. 129, a. Cro. Jac. 228.

Eliz. 505. Pilkinton v. Dalton, Cro. Whitchcocke v. Fox, 1 Rol. 390.
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A lease was made for five years, yielding rent at Lady and

Michaelmas-day yearly, or within ten days after; and the

lessor brought an action of debt, declaring as for rent due at

Michaelmas-day, being the Michaelmas when the five years

determined : it was objected, that, as the term expired at

Michaelmas, and the rent was not demandable before the

ten days after, the lessor could not recover, and to this

opinion the court (Croke excepted) at first inclined; but

afterwards, the other judges jdelding to Croke^s opinion, it

was held, that the lessor should have the rent, for it was

reserved yearly, and the ten days added should be expounded

to give liberty to the lessee within the term for his ease to

protract payment ; but because the ten days after the last

Michaelmas were out of the term, rather than the lessor

should lose the rent yearly reserved, the law would reject them.

Yelverton in his report adds

—

''quod nota—a good reason^' (/).

A distinction, however, not verj^ intelHgible, is said to

exist between a reservation of rent at a certain feast, or one

month after, in the alternative, with a condition for re-entry

on non-payment ; and a reservation at a certain feast, with a

condition annexed that if the rent be in arrear by the space

of one month, the lessor may re-enter. In the former case, if

the lessee tender the rent at the last instant of the feast day,

the lessor cannot enter for a forfcitm'e upon demand made at

the last instant of the month, because the lessee had liberty

to pay it on the feast day: but, in the latter case, it is said,

that the lessee cannot prevent a forfeitui-e by tendering the

rent at the last instant of the feast day, because he has not

such liberty and election as in the other case (in).

But where one made a lease for years, rendering rent at

Michaelmas, with a proviso for re-entry for default of pay-

ment at Michaelmas or twenty days after, and the lessee

within the twenty days paid the rent to the lessor's servant,

if) Barwicke v. Foster, Cro. Jac. Jac. 309, distiuguishcd from Bai-wicke

227. 233; S. C. Yelv. 167; 1 Bulstr. 1. i'. Foster. And sec Acklaud v. Lutlcy,

1 Brovvnl. & Gold. 105. 2 Browiil. 220. 9 Adol. & Ell. 879. 894; S. C. I Per.

Gierke r. Bovcnden, cited in Cro. Jac. & Dav. (JSfi.

233, iu support. Cluu v. Fishei-, Cx*o. (?/t) Clun's case, 10 Co. 129, a.
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who, at the lessee's request, tendered it within the twenty

days to the lessor himself, who refused to receive it ; it was

held, that he could not re-enter upon a demand made, and

failure in payment, at the end of the twenty days, the tender

by the servant being equivalent to a tender by the lessee

himself, and the servant being deemed in this respect the

agent of the lessee [n)

.

According to Lord Coke (o), there are four times of pay-

ment of rent issuing out of land : the first, voluntary and

not satisfactory, and yet good to some special pui'pose ; as if

the lessee pay his rent before the day, it is voluntary and not

satisfactory, for till the end of the day no remedy is given by

the law ; but if it be paid in the name of seisin of the rent,

although it shall not enure by way of satisfaction, yet it shall

give a sufficient seisin to this purpose to have his assize (p)

or other remedy ; for the law takes delight in giving re-

medy ((/) : The second voluntary, and in case satisfactory,

and in case not; as if the rent is payable at the feast of

Easter, and the tenant pays the rent in the morning, and the

lessor dies two hours before noon of the same day ; this pay-

ment was voluntary, and yet it is a good satisfaction against

the heir (r), but not against the King : The third, legal and

satisfactory absolutely, and not coercive ; legal time signifying

a convenient time before the last instant of the day, which is

the most extreme time, and is satisfactory and not coercive

;

for till the end of the day no remedy is given by the law

:

The fourth, legal, satisfactory, and coercive, that is when the

rent is due and in arrear.

V.

—

With reference to j^ayment in case offire, ^c.

If the lessee desire to be relieved from payment of rent

in the event of the premises being destroyed by fire, flood,

(n) Cropp V. Hambleton, Cro. Eliz. by 3 & 4 W. 4. c. 27. s. 36.

4{5; S. C, Mo. 223; S.C, nora. Cropp's (q) And see Co. Lit. 315, a. 4 Co.

case, Godb. 38. 1 0, a.

(o) Clim's case, 10 Co. 127, b. (r) See now 4 W. 4. c. 22. s. 2.

(p) Writs of assize were abolished
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tempest, lightning, or the violence of a lawless mob, he must

insist on an express clause of exoneration being contained in

the lease ; for, otherwise, it is clear that the total destruction

of the premises by either of those means forms no defence to

an action at law for the rent {s). His liability is the same

whether the covenant be express, or arise by implication from

the reddendum (/). If he hold under an agreement, not by

deed, an action for use and occupation may be main-

tained {u).

Whether the destruction of the premises by fire before the

day named in an agreement for taking possession, forms a

good defence to an action on the case, is not decided (.r).

Lord Kenyon, having looked into the case of Belfour v. Wes-

ton [y), said, that, sitting at Nisi Prius, he was uuwilhug to

hold anything contrary to it, though it diflFered from the case

of Brown v. Quilter [z) ; but that he was disposed to be of

opinion with Lord Northington, who was a very great

lawyer. The cause was ultimately referred.

The principle on which these cases have been determined

rests on the distinction between a duty imposed by law, and

one voluntarily undertaken by the party himself; for, in the

former instance, the laAV will excuse the performance, if the

party, without any default of his own, be rendered incapable

of performing the obligation, and have no remedy over ; as,

formerly, in the case of waste («), if a house were destroyed

by tempest, or by enemies, the lessee was excused; but in

the latter, the duty must be performed, if possible, notAvith-

standing any inevitable accident ; because it was in the

(s) 40 E. 3. 6. Paradine i'. Jane, (t) Paradiue r. Jane, Al. 27.

Al. 26; S. C. Sty. 47. Richards Le (u) Baker v. Holtpzaffell, 4 Taunt.

Taverner's case, Dy. oG, a. pi. 15. 45.

Monk V. Cooper, 2 Ld. Raym 1477; (a-) Phillipson v. Leigh, 1 Esp.

S. C. 2 Stra. 763. Pindar v. Ainsley, N. P. C. 398.

cited, 1 Term Rep. 312. 710. Belfour (y) Belfour v. Weston, 1 Term Rep.

V. Weston, 1 Term Rep. 310. Doe 310.

dem. Ellis v. Saudham, 1 Term Rep. (z) Brown v. Quilter, Ambl. 619;

710; S. C. 3 Swaust. 685. Staines v. S. C. 2 Eden, 219.

Morris, 1 Ves. & B. 8. 13. Hare v. (a) The writ of waste was abolished

Groves, 3 Anstr. 692. 697. Leeds v. by 3 & 4 W. 4. c. 27. s. 36.

Chcethaui, 1 Sim. 149.
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power of tlie party, by express contract, to provide against

the difficulty {b).

The lessor cannot be compelled to rebuild or repair the

premises, unless lie engage to do so (c) ; and even then his

refusal is not pleadable in bar to an action for the rent, as

the uncertain damages recoverable vmder his covenant cannot

be offered as a set-off {d) ; nor is the tenant entitled at law

(whatever he may be in equity) to a suspension of the rent

during the time that will be occupied in the rebuilding or

restoration of the premises (e). And we may here observe,

that an exception, in the tenant's covenant to repair, against

casualties by fire or tempest, does not amount to a covenant

by the lessor to repair; the provision being introduced for the

lessee's benefit, and for the purpose of exempting him from

repairing on the events named (/) ; nor can the lessor be

compelled to rebuild under his covenant for quiet enjoy-

ment {ff).

Lord Northington expressed his surprise that it should be

looked uj)on as so clear a thing that there uhould be no

defence to an action at law for rent after the demolition of

the premises by fire, and that such a case should not be con-

sidered as much an eviction as if it had been an eviction of

title {h) ; but this notion was successfully combatted by

Chief Baron Macdonald in the case of Hare v. Groves (?)

;

and no doubt now exists that the cases above noticed are

decidedly subversive of the doctrine implied in Lord North-

ington's remark.

Whether the equities of the parties under such circum-

stances are different from their legal rights remains to be

discussed.

(b) Paradine v. Jane, Al. 27- (c) Leeds v. Cheetham, 1 Sim. 150.

(c) Pindar v. Ainsley, cited by (/) Weigall v. Waters, 6 Term
BuUer, J., in Belfour v. Weston, Hep. 488. Hare v. Groves, 3 Anstr.

1 Tei-m Rep. 312. Steele v. Wright, 696.

1 Term Rep. 708. 1 Yes. & B. 13. (rj) Brown v. Quilter, 2 Ambl. 621

;

(d) Moniv V. Cooper, 2 Stra. 7G3. 2 Eden, 219; S. C. Scrjt. HiU's MSS.
Weigall V. Waters, 6 Term Rep. 488; in Lincoln's Inn Library, vol. x, p. 405.

cited in Hammond v. Toulmin, 7 Term (h) Brown v, Quilter, sup.

Rep. 618. (() Hare v. Groves, 3 Anstr. 693-7.
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In Carter 1^. Cummins, decided in 1GG5, and the earliest

case, perhaps, to be found on the subject^ the tenant of a

wharf, which by an extraordinary flood was carried away,

brought his bill to be relieved against payment of rent ; but

the only relief he had was against the penalty of a bond

which was broken for non-payment of the rent, and the

lessor was ordered only to bring debt for his rent {k).

The case of Harrison v. Lord North (/) came before the

court about two years afterwards. It appeared, that the

house in respect of Avhich the rent was demanded, was, with-

out the tenant's consent, converted by the Parhament dnring

the rebellion into a hospital for maimed soldiers, and that

the tenant had previously tendered a surrender which had

been refused. An action of debt being brought, the defend-

ant filed his bill for relief. The Lord Chancellor took time

to advise ; declaring that, if he could, he would relieve the

tenant; but it does not appear what decree was ultimately

made.

I am not aware of any case on the subject in the interval

between 1667, when Harrison v. Lord North was agitated, and

the year 1764, when Brown v. Quilter {ni) came before Lord

Northington. The lessees there covenanted to pay rent and

to repair, but the latter covenant contained an exception

against accidents by fire. The lessor having insured received

the insurance money, on the premises being burnt down

;

and Lord Northington thought that there was a good ground

of equity for an injunction against an action for the rent, till

the house should be rebuilt, and, indeed, as we have seen {n),

his lordship expressed his surprise that it was stated that there

was no defence to the action at law ; and was about to give

directions for the surrender of the lease, which the defendant

by his answer had offered to take back ; but the plaintiff

{k) Carter V. Cummins, cited, 1 Ch. 2 Eden, 219; Serjt. Hill's MSS. in

Ca. 84. And see Anon. 1 Dy. 33, a. Lincoln's Inn Libraiy, vol. x, p. 405.

pi. (10). And see Cutter r. Powell, 6 Term
(I) Harrison v. Lord North, 1 Ch. Rep. 323.

Ca. 83. (m) Ante, p. 121 of this volume.

(m) Brown r. Quilter, 2 Ambl.6L0;
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being present in court, and clioosing to continue tenant

without having the house rebuilt, rather than to give up the

lease, the bill was dismissed with costs.

As Lord Northington's opinion was influenced by the cir-

cumstance of the insurance money having been received by

the lessor, (on which subject a few words will be offered in

the sequel,) the case can scarcely be quoted as an authority

in favor of the tenant^s equity to be relieved from the pay-

ment of the rent, where the lessor has not received the amount

of his insurance.

Little or no information can be obtained from the loose

note of the case of Steele v. Wright (o), where Lord Apsley is

said to have decided, that though the landlord was not bound

to rebuild, yet the tenant was neither obliged to rebuild, nor

to pay rent, till the premises were rebuilt.

But there are later cases which put the tenant's liability

beyond the reach of controversy.

In Hare v. Groves (p) the early authorities were reviewed

and commented on; and the court, after taking time for

dehberation, determined, that there was nothing to affect the

conscience of the party; that, by the misfortune which had

happened, both parties were damnified; the lessee during

the lease ; the lessor after its expiration ; and that there was

no equity to throw the whole of the burthen upon one of the

parties whose equity was certainly equal to that of the other.

It is observable, that the premises had been used for a busi-

ness which greatly increased the chance of fire ; but the court

cautiously guarded against their decision being supposed to

be founded on any evidence of that circumstance ; the Chief

Baron declaring, that it rested upon the general ground that,

the equity of the parties being equal, the rule of law must

prevail {q) .

Lord Eldon, in Holtzapffel v. Baker (r), approved of this

(o) Steele r. Wright, cited, 1 Term (q) 3 Austr. 699.

Rep. 708, before Lord Apsley iu 1773. (r) Holtzapffel v. Baker, 18 Ves.

{p) Hare v. Groves, 3 Austr. 687. 11.5; S. C. 4 Taunt. 45. And see

A.D. 1796. 1 Ves. & B, 13.
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solemn determination^ as he termed it, and avowed his inabi-

lity to perceive the equity of the lessee ; and the more recent

case of Leeds v. Cheetham {s), before Sir John Leach, V. C,

is to the same effect.

The tenant is equally liable to the payment of the rent,

although his covenant to repah' contain an exception against

damage by fire; for, as observed by Macdonald, C. B. (^), the

exception is merely negative : it saves the lessee from one of

the duties to which he would otherwise have been liable, in

that event, under the general covenant to repair; but that

does not necessarily excuse him, in the same event, from all

the other duties to which he has made himself liable ; and

there does not seem to be any connection between tliis sa^ing

and the covenant for payment of rent.

Instead of relying on the solvency of his tenant, the land-

lord frequently adopts the precaution of insuring the premises

at his own expense ; and hence a question has arisen, whether

the circumstance of his receiving the amount of the insurance,

on the destruction of the premises by fire, raises an equity

in the tenant's favor. It is clear that he cannot avail himself

of it at law {u)

.

Lord Northington, in the case of Brown v. Quilter {x),

expressed a clear opinion that the lessor should not keep the

house, or its value, and receive the rent also, but should

either put it down again for the use of the lessee, or remit

the rent ; and the subsequent case of Campden v. More-

ton {y) was decided by him accordingly ; and INIacdonald,

C. B., in Hare v. Groves, thrice {z) noticed that the cu'cum-

stance of the lessor, in the former cases, having received the

money on his insurance might distinguish them from the one

before him. The express point, however, received a judicial

determination in the late case of Leeds v. Cheetham {a) . It

(«) Leeds v. Cheetham, 1 Sim. 146. (y) Campden v. Moreton, Serjeant

(0 Hare v. Groves, 3 Anstr. 696. Hill's MSS. m Lincoln's Inn Libi-ary,

Weigall V. Waters, 6 Term Rep. 488-.0. vol. x, p. 403; 2 Eden, 219.

(u) Tindar v. Aiusley, 1 Term Rep. (:) 3 Anstr. 694. 698-9.

^12. («) Leeds f. Cheetham, 1 Sun. 146.

(.v) Brown v. Quilter, sup.
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appeared, that the lessee covenanted generalh^ to pay the rent

during the term, and to repair the inside of the premises;

and the lessor, to maintain the outside in good, substantial,

and tenantable repair. The latter insured the premises, and,

on their destruction by fire, received the amount of his policy.

The Vice Chancellor, Sir John Leach, after noticing the legal

rights of the parties, proceeded thus :
—" It appears to me that

in this respect equity must follow the law. The plaintiff

might have provided in the lease for a suspension of the rent

in the case of accident by fire ; but not having done so, a

court of equity cannot supply that provision which he has

omitted to make for himself, and it must be intended that

the pui'pose of the parties was according to the legal effect of

the contract. With respect to the equity which the plaintiff

alleges to arise from the defendant's receipt of the insm'ance

money, there is no satisfactory principle to support it. The

defendant having so contracted with the plaintiff as to render

himself liable to rebuild the outer work of the factory, in case

of accident by fire, has veiy prudently protected himself by

insurance from the loss he would otherwise have sustained by

such an accident. But upon what principle can it be th.it

the plaintiff's situation is to be changed by that precaution

on the part of the defendant with which the plaintiff had no-

thing whatever to do ? The plaintiff has sought his protec-

tion in the contract by the covenant which he has required

from the defendant, and to those covenants must he alone

resort.'' The question, therefore, is now at rest.

The notion formerly entertained (b) of an offer by the

tenant to surrender the premises to the lessor forming a

ground for the interposition of equity in favor of the former,

is exploded (c).

(6) Brown v. Quilter, sup. Cutter v. Holtpzaffell, 4 Taunt. 46.

V. Powell, 6 Term Rep. 323. Baker (c) Holtzapffelr. Baker, 1 8 Ves. 1 1 5.
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Section IV.

—

Of the general rules for construing

THE reddendum.

It is difficult to collect any general rule for tlie construc-

tion of tlie reddendum^ so much at variance are the dicta on

the subject ; for sometimes we see it advanced^ that words of

reservation^ being the words of the lessor^ shall be construed

most strongly against him, and most favorably for the

lessee [d] ; at others it is said, that reservations have ever

been according to the reason and equity of the thing (e)

;

that the construction is to be governed by the intent (/) ;

and that the law favors them {g), and will use all industry

imaginable to render them conformable to the estate (Ji).

The severity of the former principle seems to have jdelded in

a great degree to the liberality of the latter. And we accord-

ingly see it laid down by Plowden {i), and confirmed by

Coke {Jc), that such construction shall be made in case of

reservation of rent, that the lessor shall not lose his rent at

any day. And in the book last mentioned (/), a note of the

Lord Dyer is referred to {m), which is said to prove that

reservations shall be expounded according to the reasonable

intention of the parties, to be collected by the words of tlieir

deed. So, in the case of Pigot v. Bridge {n), where a lease

was made, to hold from Michaelmas, 1661, to Michaelmas,

1668, paying rent half yearly, and the lessee contended that

he was not bound to pay the rent of the half year terminating

at Michaelmas, 1668, as there Avas not a perfect half year,

the last day being excluded (o), the court held, that although,

{(l) Shury v. Brown, 3 Bulstr. 329. (/) Pigot v. Bridge, 1 Vent. 292.

Anon. 3 Dy. 376, b. 377, a. pi. (27). {g) Per Jones, J., Latch, 266.

Thomson'.s case, Latch, 45. 257. Bar- (/() Per Hale, C. J., 1 Vent. 162.

\vicke V. Foster, Yelv. 167; S. C. («) Hill r. Grange, Plowd. 1 7 1

.

1 Brownl. cSl Gold. 105; 2 Browil. 220; [h) 10 Co. 107, a.

Cro. Jac. 227. 233; 1 Bulstr. 1. Smith (/) 10 Co. 107, b.

V. Newsam,or Nusam, Yelv. 189; S.C. {)«) 3 Dy. 376, b. 377, a. pi. (27).

1 Brownl. & Gold. 108; 1 Bulstr. 48. (w) 1 Vent. 292.

(e) Per Hale C. J., 1 Vent. 161. (o) Astothis,see ante,Vol. l,p. 669.
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in pleading, usque tale festuni would exclude that day, yet, in

tlie case of a reservation, the construction was to be governed

by the intent.

Section V.—As to the suspension, extinguishment, and

APPORTIONMENT OF RENT BY CIRCUMSTANCES INDEPENDENT

OF THE ORIGINAL CONTRACT.

Though the rent be primarily payable at the time, in the

mode, and to the amount, specified in the reddendum, a

material alteration in the relative rights of the parties may be

effected by circumstances independent of the original con-

tract, which, according to their kind, may cause a total sus-

pension or extinguishment of the rent, or call for its appor-

tionment. The doctrines of suspension, extinguishment, and

apportionment, therefore, must not be passed over in silence.

And we may take. First, the case of a total suspension or

extinguishment ; and. Secondly, the case of apportionment

;

apportionment being considered alike with reference to estate

and time.

I. As to a total suspension or extinguishment.

It is well settled, that if the lessor wrongfully expel his

lessee from any part of the demised premises, there will be a

total suspension of the rent
( j!>),

at least until re-entry by the

lessee (g) ; for the lessor cannot so apportion his own wrong

as to enforce the lessee to pay anything for the residue (r)

.

The reason given by Gilbert is, that no man might be encou-

{p) Co. Lit. 148, b. Walker's case, v. Parr, Sty. 432. Dalston v. Reeve,

3 Co. 22, a. b. Rawlyns's case, 4 Co. 1 Ld. Raym. 77. Bushell t;. Lechmore,

52, a. b. 3rd resolution. Aseough's 1 Ld. Raym. 369. Neale v. Mackenzie,

case, 9 Co. 135, a. Hodgkius v. Rob- 2 Crompt. Mees. & Ros. 84. 100; S. C.

son, 1 Vent. 276; S. C, nom. Hodgson 1 Gale, 119; 5 Tjtw. 1106; S. C. in

V. Thornborough, 2 Lev. 143; S. C. Error, 1 Mees. & Wei. 747; 2 Gale,

Hodgkins v. Thornborough, Pollexf. 174. Gilb. on Rents, p. 178.

141, ed. 1702; S. C. 3 Keb. 500. 505. (5) Cibel v. Hill, sup. Page?). Pan-,

518. 541. 557. Cibel v. Hill, 1 Leon. sup. Timbrell v. Bullock, Sty. 446.

110. Harrison's case, Clayt. 34. Neale v. Mackenzie, sup.

Bai'ker v. Fletwell, Godb. 69. Page (»•) Hodgkins v. Robson, sup.
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raged to hinder or disturl) his tenant in possession (.9). Nor

will equity afford him any assistance {t) . And where the

books speak of an apportionment in case of entry by the

lessor upon part, they are to be understood, as Ave shall see

more fully hereafter {u), to refer to a lawful entry, as upon a

surrender, forfeitui'e, or the like, where the rent will be law-

fully extinct in part (<2?)

.

To occasion a suspension of rent, however, there must be

an actual CA^iction or expulsion of the lessee. A mere tres-

pass by the lessor will not effect it (y) . Therefore, where a

lessor commanded the breaking of a partition wall in the

house demised, it was held not to amount to a re-entiy (z).

So, in replevin, a plea in bar, that the lessor entered upon

the demised premises, and pulled down the roof of a summer

house, whereby the lessee had been deprived of the use

thereof, was held insufficient, as it did not amount to a plea

of e\iction (a)

.

Cherbourn v. Rye (b) never received a final determination,

and even at the mooting of it Fenner and Clench doubted (c).

So, where a lessor, in his office of sheriff, wrongfully evicted

his lessee, it was held that the rent was not suspended (d)

,

In an early case (e), an action of debt was brought for

rent. The defendant pleaded that, before the rent became

due, the plaintiff entered upon him, but did not say, that he

expelled him, or held him out ; so issue was taken non intra-

vit, and being found for the defendant, judgment was given

for him ; for though the plea in bar was insufficient, yet the

verdict was full to the issue.

So, where to an action of covenant for non-payment of rent

(*) Gilb. on Rents, 179. {z) Harrison's case, Clajt. 34.

(<) Vincent v. Beverlye, Noy, 82. {a) Hunt v. Cope, sup. Reynolds

Staines r. Morris, 1 Ves. & B. 14. v. Buckle, Hob. 326. See, however,

(m) Tost, p. 133. Dorrel v. Andrews, Hob. 190.

(.r) Co. Lit. 148, b. (6) Cro. Eliz. 34 1.

(y) Huntr.Cope, Cowp. 242. Roper (c) Cowp. 243, per Ld. Mansfield.

V. Lloyd, T. Jo. 148. Haydon v. God- (f/) Vochell v. Dancastell, Mo. 8.01.

sale, Palm. 150. Bushell r. Lechmore, (c) Reynolds v. Buckle, Hob. 326.

1 Ld. Raj-m. 369. Smith v. Raleigh, But see Jones v. Bodinner, Comb. 379.

3 Campb. 513. 380.
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on a demise of the tolls of a turnpike road, the defendant

pleaded, that, before the rent became due, the plaintiff entered

into a portion of the tolls, and ejected and expelled the

defendant from the possession thereof; and the plaintiff

replied that he did not enter into the said portion of the tolls,

and eject and expel the defendant from the possession thereof;

the replication was held to be good on special demurrer (/).

In like manner, an eviction by a stranger claiming by title

paramount the lessor will suspend the rent falling due after

the eviction {g) ; for an action of debt will lie for rent pre-

viously accrued [h).

Where a lessor brought an action of covenant against his

lessee, assigning breaches in not repairing, in converting mea-

dow into tillage, in depasturing orchards, in cutting wood from

the hedges, and in assigning without license (i), a plea that,

after the defendant had taken possession of the premises, one

A. B., having full authority from the plaintiff, entered upon

parcel of the premises, and ejected the defendant, and kept

him so ejected from thence hitherto, and committed certain

specified grievances, whereby the defendant was deprived of

the benefit he otherwise would have made from his occupation

of the premises, but withovit stating, except as above, that

the defendant had quitted possession, was held bad on

demurrer to the replication [j).

And where, to an action of covenant for non-payment of

rent contained in a lease of a parsonage, the defendant

(/) Palmer v. Godden, 9 Dowl. Pr. & Ry. 193. Simons v. Farren, 1 Bing.

Ca. 248; S. C. in Exch. Ch., reversing N. C. 272; S. C. 4 Mo. & So. 672.

the decision of the court below, 1 Dowl. Staines -y. Morris, 1 Ves. & B. 8. 14.

Pr. Ca. N. S. 673. Franklin v. Carter, 1 Man. Gra. & Sc.

((/) Day V. Austin, Cro. Eliz. 398. 750; S.C. Dowl.& Lownd.213. Boodle

Baynton v. Bobbet, 2 Vent. 67. G8. v. Cambell, 8 Scott's N. R. 104; S. C.

Soprani v. Skurro, Yelv. 1 8. Shelbui-y 7 Man. & Gra. 386 ; 2 Dowl. & Lownd.

V. Scotsford, Yelv. 22-3. Dalston v. 66.

Reeve, 1 Ld. Raym. 77. Jordan v. (h) Baynton v. Bobbet, 2 Vent. 68.

Twell.s, Ca. temp. Hardw. 171. Coojier Boodle v. Cambell, sup.

r. Young, Fortesc. 360. Haync v. (i) There was no breach laid for

Maltby, 3 Term Rep. 438. 441. Burn non-payment of rent.

V. Phelps, 1 Stark. 94. Taylor v. (j) Newton v. Allin, 1 Q. B. 518;

Zamira, 6 Taunt. 524-8. Pope v. Biggs, S. C. 1 Ga. & Dav. 44.

9 Barn. & Cres. 245. 252; S. C. 4 Man.

VOL. II. K
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pleaded that, before any day of payment of the rent incurred,

one A., ordinary of the same place, sequestered the said par-

sonage for non-payment of the first fruits, the court held the

plea to be bad, as it did not show that any act was done by

the plaintiff himself in his default (k).

II.

—

As to apportionment.

And, first, with reference to the land demised, and the

estate therein.

By common law, a reversion is severable in point of

estate {l), and it follows, upon the maxim, accessorium sequi-

tur naturam sui principalis, that a rent-service incident to

a reversion may be apportioned also (m). The severance of

the reversion may be effected by four means : 1. By the act

of God ; 2. By the act of law ; 3. By the act of the parties ;

4. By the act of strangers. We will take each branch in its

turn
; premising that, by a severance of the reversion by the

act of the parties, the power of re-entry usually reserved to

the lessor is determined as to a subject {n), but not as to the

crowTi (o).

1. By the act of God.

It is laid down in BoUe's Abridgment [p], that if part of

land in lease be burnt by wildfire, there shall not be an

apportionment, because the land remains, and cannot be

consumed, but that some advantage may be made of it.

So, if part of the land demised be surrounded by fresh

water, there shall not be an apportionment, because the soil

remains, and the lessee exclusively shall have the fish in the

water, and it can by ordinary intendment be regained [q)

.

(h) Jeakillr. Linne, Hetl. 54. Anon. Syms, Cro. Eliz. 815. Knight's case,

Dal. 44. pi. 30, semb. S. C. 5 Co. 54, b. 2ud resolution; S. C. Mo.

(0 2 Inst. 504. 199. Bliss v. Collins, 1 Jac. & Walk.

(hi) Ibid. 184, ar^fO-

(m) Co. Lit. 215, a. Winter's case, (o) Knight's ease, sup.

3 Dy. 308, b. Appowell v. Monnoux, (p) 1 Rol, Ab. 236. pi. 3. Richards

Mo, 97, semb. S. C. Dumpor's case, Le Taverner's case, 1 Dy. 56, a.

4 Co. 119, b.; S. C, nom. Dumper v. (q) 1 Rol. Ab. 236. pi. 1.
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But it is otherwise if it be surrounded by the sea, because

there, although the soil remains to the lessor, the water is

part of the sea, and so is common for every man to fish in, as

well as the lessee, and there is no possibility of his regaining

it by ordinary intendment (r)

.

These cases, it will be observed, refer to an apportionment

on a severance of the lands demised.

2. By the act of law.

The rent will also be apportioned, on a division among

several of the estate of reversion in all the demised premises

;

as if a reversion descend to coparceners, and a partition be

made between them (s) ; or if a moiety {t) of the reversion be

extended under an elegit [u) ; or if a widow be entitled to

dower (<r)

.

And where land was let at 34^1. a year, and the lessor

devised 28/., parcel of the rent, to his three sons, severally to

every of them a third part, it was held, that one of them

might bring an action of debt for his part, in the same manner

as if the reversion had been so devised (y)

.

So, if the reversion in respect of one part of the premises

be transmitted to one, and of another part to another; as if a

man make a lease of freehold and copyhold lands, rendering

an entire rent, and the copyholds descend to one, and the

freeholds to another {z) ; or if, being seised of one acre in

fee, and of another for a term of years, he lease both at an

entire rent, and the fee descend to his heir, and the term

devolve on his executor (a) ; or if, being seised of land at the

(r) Ibid. Richard Le Taverner's I Rol. Ab. 234. pi. 4. Bliss v. Collins,

case, 1 Dy. 56, a. cont. 5 Barn. & Aid. 876. 882; S. C. 1 Dow.

(.s) Ewer v. Moyle, Cro. Eliz. 771. & Ry. 291. Rivis v. Watson, .5 Mees,

1 Rol. Ab. 236. pi. 4. This is partly & Wei. 255.

by act of law, and partly by act of the (z) Harding's case, Godb. 1 39.

parties. (a) Moodie v. Garnance, 3 Bulstr.

(«) See now 1 & 2 Vict. c. 110. s. 13. 153; S. C.,nom. Moody, or Moodie, v.

and 2 Vict. c. 11. s. 5. Garnon, Mo. 848; 1 Rol. 330. 367;

(m) Cambell's case, 1 Rol. Ab. 237. 1 Rol. Ab. 237, pi. 3; S. C.,nom. Wood
pi. 4. V. Gerraons, Cro. Jac. 390. And see

(x) 1 Rol. Ab. 237. pi. 5. Doe dem. Vaughan v. Meyler, 2 Man.

(y) Ards v. Watkin, Cro. EHz. 637. & Selw. 276.

651; S. C, nom. Arge v. Watkins,

K 2
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common law, and land in borough English, he let both toge-

ther, and the reversion of the one descend to the heir at the

common law, and of the other to the heir by the custom (b)

;

in each of these cases the rent will be apportioned, and follow

the coui'se of the reversion.

At one time it was much doubted whether an apportion-

ment could take place upon a severance of the reversion by a

devise, which was said to be the act of the lessor {c) ; but it

was afterwards agreed that it could, as the severance was not

by the act of the party, but by the law, \iz., the statute of

Wills {d).

3. By the act of the parties.

Formerly, an impression appears to have prevailed, that a

lessor could not render the rent apportionable by dividing

the reversion by conveyance ; though he might by devise (e)

;

and Serjeant Benloes is reported to have given it as his

opinion, in Hil. 6 & 7 E. 6, that, by severance of part of the

reversion, the entire rent was lost, as no contract could be

apportioned (/) ; but this position has lost all claim to con-

fidence {(/) ; and it is settled, that, however the reversion

may be severed by the reversioner's disposing among several

either of the estate of reversion, or of the property demised,

the rent will be apportioned among the several owners of

the reversion (h).

Thus, if a copyholder in fee lease for years, with the lord's

license, and then suiTender the reversion of a moiety to the

use of one, who is admitted accordingly, the surrenderee will

be entitled to a moiety of the rent, and may distrain and

(b) Ewer v. Moyle, Cro. Eliz. 771. Co. Lit. 148, a. 2 Inst. 504.

(c) See, as to apportioument by the (y) Collins v. Harding, 13 Co. 58;

act of the parties, infra, in this page. S. C. 1 Rol. Ab. 234. pi. 2. Hodgkins

(d) Ewer t). Moyle, Cro. EHz. 771

;

v. Robson, 1 Vent. 276; S. C, nom.

S. C. 1 Rol. Ab. 235. pi. 8. Huntley's Hodgson r. Thornborough, 2 Lev. 143;

case, 3 Dy. 326, a. ; S. C. Huntley v. S. C, nom. Hodgkins v. Thornborough,

Roper, 1 And. 21. Pollexf. 141, Ed. 1702; S. C. 3 Keb.

(e) Huntley's case;Huntley t'. Roper, 500. 505. 518. 541. 557.

sup. Rushden's case, 1 Dy. 4, b. (A) Ibid 2 Inst. 504. West t'. Las-

Ewer V. Moyle, Cro. Eliz. 771; S. C. sels, Cro. Eliz. 851; 1 Rol. Ab. 234.

1 Rol. Ab. 235. pi. 8. pi. 3. Bliss v. Colhns, 5 Barn. & Aid.

(/) 13 Co. 58; 1 Rol. Ab. 2.34. pi. 2, 876. 882; S. C. 1 Dow. & Ry. 291.
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avow for it {i) ; though where one seised in fee of two acres oi

landj the one freehold, the other copyhold, and having the

lord's license to demise the copyhold, let the two acres at one

entire rent, and afterwards granted the reversion of the free-

hold, the tenant attorning (k), and on the same day surren-

dered the copyhold to the use of the same party, who was

afterwards admitted, it was held not to be necessary for the

assignee of the reversion to bring two actions in respect of

the several conveyances, the two estates constituting but one

reversion in his hands [l).

In like manner, the rent will be apportioned if the lessor

grant parcel of his reversion to the lessee (m); or to the lessee

and a stranger (w) ; or if the lessor lawfully (o) re-enter upon

part of the land demised, as if the lessee surrender part to

him {p) ; or if the lessor enter for a forfeiture in part {(j), or

by special condition for re-entry into part (r) ; or where,

before the late limitation act {s), he recovered part of the

land in an action of waste {t).

In Ascough's case {u), it was said, that a rent could not be

suspended in part, and in esse for part, in respect of the land

out of which it was issuing ; the position, however, has been

overruled (v) . Brooke's Abridgment (<r) was cited in support

(t) S\vinnertonv. Miller, Hob. 239; lins v. Harding, 13 Co. 57-8; S. C,
S. C. 1 Rol. Ab. 235. pi. 15. nom. Harding's case, Godb. 189, Neale

(Zr) Attornment was rendered uu- v. Mackenzie, 2 Crompt. Mees. & Ros.

necessary by the statute of 4 & 5 Anne, 84. 100; S. C. 1 Gale, 119.

c. 16.8.9. (q) Ibid. Walker's case, sup. 1 Rol.

(Z) Collins V. Harding, Cro. Eliz. Ab. 235, pi. 13.

606; S. C. Mo. 544; 13 Co. 57; S. C, (r) Ibid. Bushell v. Lechmore,

nom. Harding's case, Godb. 139. 3Dy. 1 Ld. Raym. 369.

326, a. u. (1); 1 Rol. Ab. 234. pi. 2. (s) 3 & 4 W. 4, c. 27, s. 36, which

(to) Anon. Mo. 114. pi. 255. abolished the writ of waste.

(m) Ewer v. Moyle, Cro. Eliz. 771. (t) Co. Lit. 148, a.

772. (m) Ascough's case, 9 Co. 134, b.

(o) The effect of an unlawful re- (v) Hodgkins v. Robson, 1 Vent,

entry by the lessor has ah-eady been 276; S. C, nom. Hodgson v. Thorn-

noticed. Ante, p. 127 of this volume. borough, 2 Lev. 143; S. C, nom. Hodg-

(p) Co. Lit. 148, a. Walker's case, kins v. Thornborough, PoUexf. 114.

3 Co. 22, a. b. 1 Rol. Ab. 235. pi. 12. Ed. 1702; S. C. 3 Keb. 500. 505. 518.

Fisho V. Campion, 1 Rol. Ab. 234. pi. 5. 541. 557.

235. pi. 12. Anon. Mo. 114. pi. 255. (x) Bro. Ab. Extmguishment, 48.

Smith V. Malines, Cro. Jac. 160. Col-
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of it ; but^ as was observed in Hodgkins v. Robson^ the case

was not found in the book at large.

The effect of a re-demise by the lessee to the lessor of part

of the land demised has been a subject of difference. It

was resolved in Rawlyns's case {y), that if a lessor accepted a

re-demise, and suffered a stranger to occupy the part re-

demisedj it suspended the rent, as well as if he himself had

entered ; and in Ascough's case {z) it was said, that a seign-

iory, rent, Sec, could not be suspended in part, and in esse for

part, in respect of the land out of which it was issuing. But

this doctrine, which Avas also broached in Co. Lit. (a), was

denied in a case in the King's Bench, Mich. 27 Car. 2 {b),

where Hale said, that if lessee re-demised part to the lessor,

reser\ing a rent, there should be no apportionment, for the

parties by the reservation had ascertained what rent should

be allowed for that part; but where there was no rent

reserved upon the re-demise, there should be an apportion-

ment; but that if part were assigned by the lessee to a

stranger, who assigned it to the lessor, and the lessee had

reserved no rent, in that case there should be no apportion-

ment, for the lessor would come under the benefit of the

stranger's contract ; and that it was the common experience,

where it came to be tried upon nil debet (c), if it were shown

that the lessor entered into part, to answer this by proving it

was the lease of the lessee ; and that if the law should not go

upon this difference, it would shake abundance of rents, it

being a frequent thing for a lessor to hire a room or other

part of the tiling demised for his convenience. As to the

resolution in Rawlyns's case above noticed, the court observed,

that it was not necessary to the decision of the case, which

related to the extinguishment of a condition ; and, as to the

(y) Rawl^-ns's case, 4 Co. 52, a. b., borough, 2 Lev. 143; S. C, nom.
3rd resolution. Hodgldns v. Thornborough, PoUexf.

(2) Ascough's case, 9 Co. 135, a. 141. Ed. 1702; S. C. 3 Keb. 500. 505.

(a) Co. Lit. 148, b. 518. 541. 557.

(b) Hodgkins v. Robsou, 1 Vent. (c) This plea is now abolished ; see

276; S. C, nom. Hodgson r. Thorn- 1 Archb. Prac. by Chit. 186, 7th ed.
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rent, that no book was found to warrant such an opinion, but

Brooke, tit. Extinguishment, 48, where it was said, that if

there be lord, and tenant of three acres, and the tenant lets

one to the lord for years, the whole rent is suspended ; but

that the case was not found in the book at large.

But it has been held(c?), that a re-demise by the lessee to

the lessor for the residue of the term, reserving a yearly rent,

will amount to a surrender, and defeat the lessee's right to

the rent at law ; although, it was said, he might seek relief

in Chancery, if he thought fit.

It has also been decided, that acceptance by a lessor of

possession of the demised premises during the term may be

pleaded with success to an action of debt for rent accru-

ing due after such acceptance (e). In the case cited, the

court did not think that the plea set up a surrender as the

defence, but simply a contract by the lessor to excuse pay-

ment of rent in consideration of the lessee giving up posses-

sion, such possession being actually given up by the latter,

and accepted by the former.

The lessee, however, cannot by his own act, as against the

lessor divide the lessor's contract, nor apportion his action.

Therefore, an underlease of part of the premises -will not

prevent the lessor (/), or an assignee of the reversion [g],

from suing the original lessee for the whole rent.

So, if one of two joint-tenants of a term assign his part to

the other, it appears that the reserved rent will not be appor-

tioned, so as to put the lessor to several distresses {h)
;

though it is clear that the lessor may sue the assignee of part

of the premises for rent due in respect of that part (i)

.

4. By the act of strangers.

The lessee will be bound to pay an apportioned rent only

(d) Loyd r. Langford, 2 Mod. 174. 1 Rol. Ab. 235. pi. 17. T. 14 Jac.

(c) Gore v. Wright, 8 Adol. & Ell. Dubitatur.

118; S. C. 2 Nev. & Per. 243. (i) Gamon v. Vernon, 2 Lev. 231.

(/) Rushden's case, 1 Dy. 4, b. Stevenson v. Lambard, 2 East, 575.

(jr) Broom V. Here, Cro. Eliz. 633. Curtis v. Spitty, 1 Bing. N. C. 756;

Ards V. Watkin, Cro. Eliz. 637. S. C. 1 Scott, 737.

(/i) Bailiff of Ipswich v. Martin,
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if lie he evicted from part of the premises by a superior

title {k). Therefore, if a man demise two acres of land^ of one

of which he is seised in fee-simple, and of the other in tail,

reserving an entire rent, and after his decease the issue in

tail avoid the lease (/), the rent will be apportioned according

to the value of the land; for, being reserved out of and for

the whole land, it is reason that, when evicted from part

by an elder title, the lessee shall not be charged with the

whole rent (m) : and so also, if a disseisor demise land, and the

disseisee afterwards enter into part, though the disseisor

must have known of his own defect of title (w)

.

So, where one granted a lease as well of certain premises

of which he was seised in fee, as of lands over which he had

a power of leasing, at an entire rent, and the lease was void,

as against the remainder-man, as to the lands subject to the

power, on account of its being badly exercised, the court held,

that the rent might be apportioned, as the lease continued

after the lessor's death as to the lands of which he was seised

in fee(o).

But it seems that, to justify an apportionment, the tenant

must at some period have been subject to the entire rent by

virtue of the demise; and, therefore, where a lessee of certain

premises, on entering, discovered that eight acres, part there-

of, were in the possession of a stranger vmder a prior demise

from the lessor, and the stranger excluded him from the

enjoyment of that part, it was held that the second demise

(k) Clun's case, 10 Co. 127, a. 123, a. (I) As to leases by Tenant in tail,

Co. Lit. 292, b. 1 Rol. Ab. 235, see ante, Vol. 1, p. 65.

Apportionment, pi. 16. Stevenson v. (/n) Co. Lit. 148, b. Doe dem.

Lanibard, 2 East, 575. Tomlinson v. Vaughan v. Meyler, 2 Mau. & Selw.

Day, 2 Brod. & Bing. 680. Neale v. 276.

Mackenzie, 2 Crompt. Mees. & Ros. (h) Neale v. Mackenzie, sup. Anon.

84; S. C. 5 Tyrw. 1106; 1 Gale, 119; Mo. 50. pi. 150.

S. C. ill en'or, reversing the judgment (o) Doe dem. Vaughan v. Meyler,

of the Exchequer, 1 Mees. & Wei. 747

;

2 Mau. & Selw. 276. Rees dem. Par-

S. C. 2 Gale, 174. Stauies v. Morris, kins v. Phillip, Wightw. 69, seems to

1 Ves. <Sc B. 14, Doe dem. Williams be ovcn-uled. Doe dem. Williams v.

V. Matthews, 5 Barn. & Adol. 298; Matthews, 5 Barn. & Adol. 298. 302;

S. C. 2 Nev. & Man. 264. Attorney- S.C. 2 Nev. & Man. 264.

General v. Dixon, 1 Yo. & Col. V. C. 6 1 4.
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of the eight acres was void; that the rent was not appor-

tionable ; and, consequently, that the lessor coukl not distrain

for the whole or any part of it {p).

If a lease be made of land and furniture, or of land and a

flock of sheep, or the like, and the lessee be evicted of the

land, the rent will not be apportioned, but the lessee will

hold the furniture or flock of sheep without rent, as the rent

follows the reversion of the land, which is the more worthy,

and not the reversion of the chattels {q)

.

It appears that if an act of parliament reduce the amount

of tolls on the road, the lessee of the tolls cannot claim to

have an apportionment of his rent, as the lease is not thereby

avoided (r).

And where a lease was made of divers lands at an entu*e

rent, and a township recovered rights of common in part of

the land ; and the lessee, being unable to enforce an appor-

tionment of the rent at law, as no eviction had taken place,

instituted a suit in equity for the purpose; the court dis-

missed the bill, it being proved that the land was still worth

the rent (s).

So, where the office of Warden of the Fleet (/) was leased

to the plaintiff at a yearly rent, and afterwards, on complaint

of the prisoners, the judges of the Common Pleas reduced

the rents of the chambers which the prisoners were to pay,

and the plaintiff sought relief, on the ground of the order

being compulsory, and in the nature of an CAdction, for

though the thing remained, the profits which answered the

rent were taken away; the court dismissed his bill, as there

{2)) Neale v. Mackenzie, 2 Crompt. S. C. 9 Dow. & Ry. 245.

Mees. & Ros. 84; S. C. 5 Tyrw. 1106; (r) Harris v. Morricc, 10 Mees. &
1 Gale, 119; S. C. in en-or, reversing Wei. 260.

thejudgmentoftheExchequer, IMees. (s) Tew v. Thackwell, Freem. Ch.

& Wei. 747; S. C. 2 Gale, 174. Hol- 174; S. C. 3 Rep. inCh. 11, 12rao. Ed.

gate V. Kaye, 1 Car. & Kir. 341. See of 1716; and S. C, nom. Jew v.

also Gardiner v. Williamson, 2 Barn. & Thackwell, 3 Rep. in Ch. 11, 3rd (folio)

Adol. 336. Ed. of 1 736 ; S. C, nom. Jew v. Thirk-

(q) Read v. Lawsne, 2 Dy. 212, b. well, 1 Ca. in Ch. 31.

Emott V. Cole, Cro. Eliz. 255. And (/) This oftice was abohshed by 5

see Croom v. Talbot, Comb.23U. Fare- Vict. scss. 2. c. 22. s. 3.

well V. Dickenson, 6 Barn. & Crcs. 251

;
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was no covenant by the lessor relating to the value of the

chamber-rents (m).

The Lands Clauses Consolidation Act, 1845, [x) has

enacted (y), that if any lands shall be comprised in a lease

for a term of years unexpired, part only of which lands shall

be required for the purposes of the special act {z), the rent

payable in respect of the lands comprised in such lease shall

be apportioned between the lands so required and the residue

of such lands; and such apportionment may be settled by

agreement between the lessor and lessee of such lands on the

one part, and the promoters of the undertaking on the other

part ; and that if such apportionment be not so settled by

agreement between the parties, such apportionment shall be

settled by two justices ; and after such apportionment the

lessee of such lands shall, as to all future accruing rent, be

liable only to so much of the rent as shall be so apportioned

in respect of the lands not required for the purposes of the

special act ; and as to the lands not so required, and as

against the lessee, the lessor shall have all the same rights and

remedies for the recovery of such portion of rent as previously

to such apportionment he had for the recovery of the whole

rent reserved by such lease ; and all the covenants, conditions,

and agreements of such lease, except as to the amount of rent

to be paid, shall remain in force with regard to that part of

the land which shall not be required for the purposes of the

special act, in the same manner as they would have done in

case such part only of the land had been included in the

lease.

We now come, secondly, to the consideration of apportion-

ment with reference to time.

An apportionment of a contract in point of time was not

(m) Duckenfield v. Whichcott, 2 Ca. fies any act which may be passed which
in Ch. 204. shall authorise the taking of lands for

(x) 8 Vict. c. 1 8. the undei-taking to wliich the same may
(y) Sect. 119. relate. Sect. 2.

(z) The temi « Special Act " sigui-
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known to the common law (a) ; and^ therefore, if a tenant

for life, having made a lease, reserving rent half-yearly, died

in the middle of a half-year, the lessee was absolved from

payment of rent from the preceding half-yearly rent-day

:

the lessor's executors could not claim it, because they were

not within the words of the reddendum; the remainder-man

could not, because he was entitled to no more than incurred

during his own time (b) : and the law, as we have observed,

made no apportionment ; and although the hardship of the

case was admitted, the lessee having enjoyed the land out of

which the rent issued, equity, following the law, refrained

from affording relief (c).

If, however, the lessor lived to the beginning of the day on

which a voluntary payment of the rent might be made, it was

sufficient in equity, if not at law, to entitle his executor to

the rent {d) ; the court distinguishing between a rent that

must belong to some one, as to the lessor's heir, if not to his

executor, in the case of a lease derived out of a fee-simple

;

or to the remainder-man, if not to the lessor's executor, in the

case of a lease under a power ; and a rent that must be lost

unless it went to the lessor's executor. And if the lessee

continued in possession after the decease of the tenant for

life, he was liable to account for the rent from that period (e).

So, if the lessee, though under no obHgation to pay rent in

consequence of the decease of his lessor, tenant for life, in

the interval between the days of reservation, remained in

possession, and from conscientious motives paid the entire

(a) Slack v. Shai-pe, 8 Adol. & Ell. (c) Jcnner v. Morgan, sup. Hay v.

366; S. C. 3 Nev. & Per. 390. Palmer, sup.

(h) Clun's ease, 10 Co. 127, a, 128, a. (d) Earl of Straflford v. Lady Went-
Barwicke v. Foster, Cro. Jac. 227-8

;
worth, Free. Ch. 555; S. C. .0 Mod.21;

S. C. 1 Bulstr. 1; Yelv. 167. Jenuer cited, 1 P. Wms. 180. Paget v. Gee,

V. Morgan, 1 P. Wms. 392; S. C. 2 Ambl. 811. 812. Hawkins v. Kelly,

2 Eq. Ca. Ab. 704. pi. 1. Hay v. 8 Ves. 311. And see preamble to act

Palmer, 2 P. Wms. 501-2. Paget v. of 11 Geo. 2, c. 19. s. 15.

Gee, 1 Ambl. 198; and 2 Ambl. 807, (c) Jenner v. Morgan, 1 P. Wms.
Appendix, (F),2d edit, by Blunt; S.C. 392; S. C. 2 Eq. Ca. Ab. 704. pi. 1.

9 Mod. 482; Ken. Ch. :}1. Hawkins And sec preamble to act of 11 Geo. 2.

V. Kelly, 8 Ves. 308. Ex parte Smyth, c. 19. s. 15.

1 Swanst. 337.
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quarter's or half-year's rent (as the case might be) to the

remainder-mail, equity compelled him to account to the per-

sonal representative of the tenant for life for a proportionate

part of it (/). Therefore, where a lease for years by a rector

of his glebe and tithes, rendering rent yearly at Michaelmas,

ceased by his death on the 21st of March, and the next

incumbent received a year's rent from the tenant on the

Michaelmas-day succeeding the lessor's death, it was held,

that the executors of the deceased lessor were entitled to a

proportionate part from the preceding Michaelmas to his

decease, although at law the executors had no right; the

court considering the rent paid to the preceding incumbent

as paid, as to a proportionate part at least, to the use of the

executors of the deceased (^). And the benefit of the same

principle was extended to the personal representatives of a

tenant in tail who made a lease not comformably to the ena-

bhng act {h), and died without issue between two days of

reservation (i)

.

If the lessor, tenant for life, died on the day of reservation,

and the lessee paid his rent to the remainder-man; the

executor of the lessor was entitled to recover the whole of it

from him {k).

But, notwithstanding these equitable relaxations of a rigid

legal rule, it was found that parliament only could redress

its substantial injustice; and, therefore, by an act (/), after

noticing that where a lessor ha^dng only an estate for life in

the lands, &c., demised, happened to die before or on the day

on which any rent was reserved, or made payable, such rent,

or any part thereof, was not by law recoverable by the

executors or administrators of such lessor, nor was the person

(/) Vernon v. Vernon, 2 Bro. C. C. Vol. 1, p. 65. 66.

659. Williams v. Powell, 10 East, (<) Paget v. Gee, 1 Ambl. 198; 2

269. 272. Ambl. 807, Appendix, (F), 2 edit, by
{fj) Hawkins D.Kelly, 8 Ves. 308. Blmit; S.C. 9 Mod. 482; Ken.Ch. 31.

Aynesley v. Wordswoi-th, 2 Ves. &B. (A) The Earl of Strafford r. Lady
331. And see Bentham r. Alston, 2 Weutworth,Pre.Ch. 555; S. C. 9 Mod.
Vern. 136. 204. 21; cited, 1 P. Wms. 180.

(Ji) 32 Hen. 8. c. 28; and see ante, (/) 11 Geo. 2. c. 19.
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in reversion entitled thereto, any other than for the use and

occupation of such hereditaments, from the death of the

tenant for Hfe, of which advantage had been often taken by

the under-tenants, who thereby avoided paying anything for

the same; it was enacted (in), that where any tenant for life

should happen to die before or on the day on which any rent

was reserved or made payable upon any demise of any

lands, &c., which should determine on the death of such

tenant for life, the executors or administrators of such tenant

for life should and might, in an action on the case, recover

from such under-tenant of such lands, &c., if such tenant for

life should die on the day on which the same should be made

payable, the whole, or if before such day, then a proportion of

such rent, according to the time such tenant for life shovild

live of the last year, or quarter of a year, or other time in

which the said rent should be growing due, making all just

allowances or a proportionable part thereof respectively.

It has been determined at law {n), as well as in equity (o),

that a lease by tenant in tail was within the statute, and that

his executor was entitled to an apportionment of rent. Lord

Hardwicke was of opinion that tenant for life after possibility

of issue extinct ; tenant for years determinable with a life

;

and tenant in tail ex 2jrovisione viri, ought respectively to be

construed, in equity at least, as tenant for life within the

act [p] ; and, in a more recent case {q), the Vice-Chancellor

(Sir Thomas Plumer) said, that a demise of tithes and glebe

might perhaps have been fairly considered as within the

statute.

Whether a tenant pur autre vie is within it does not

appear to have been expressly decided. Lord Mansfield

said (r), that he certainly was within the mischief.

Where, on the decease of a tenant for life, with power of

(m) Sect. 15. cSc B. 331-5. AndseeMeeley,or Mully,

(n) Whitfield V.Pindar, cited, 2 Bro. v. Webber, 2 Eq. Ca. Ab. 704; Ainbl.

C. C. CG2; 8 Ves. 311. 201.

(o) Taget V. Gee, sup. (r) Wykham v. Wykham, 3 Taunt.

(p) Paget V. Gee, sup. 331.

(q) Ayncsley v, Wordsworth, 2 Ves.
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leasing by deed for any terra not exceeding twenty-one years,

part of the estate was in the possession of tenants from year

to year under parol agreements, the rents being payable half-

yearly at Michaelmas and Lady-day, the court clearly held

the rent to be apportionable ; as the tenancies determined on

the lessor's death, the agreements not amounting to an eqm-

table execution of the power {s).

But where a tenant in fee of lands held by his tenants from

year to year, some holding from Lady-day, others from May-

day, died in January, 1833, without having given notice to

quit, and devised the premises to his wife for life, with remain-

ders over, and she died in August of the same year, it was

held, that her administrator was not entitled to an apportioned

part of the current rents ; as the tenancies did not determine

by her death, as if she were the lessor, but were a continu-

ance of the holding under the testator (/).

The statute has no application to the case of apportion-

ment of land-tax, quit-rent, &c., between tenant for life and

remainder-man {u).

In connection with this subject, we may here notice a

recent case(.«') which arose under the bankrupt act (y). The

bankrupt was tenant from year to year to the plaintiff, at a

yearly rent payable on the 6th of October and the 6th of

April. On the 31st of March, 1834, a fiat in bankruptcy

issued against the lessee, who, on the refusal of the assignees

to take his interest in the premises, offered, on the 5th of

April, to deliver up possession to the lessor ; and it was held,

that the lessor was not entitled to an apportioned part of the

rent to the issuing of the fiat; Littledale, J.,.remarking, that

there was no instance in which the apportionment was made

in respect of time (^). It was considered that a parol contract

(*) Ex parte Smyth, 1 Swanst. 337. was not referred to, though the statute

Clarksonw. Lord Scarborough, ISwaust. of 11 Geo. 2. was.

354, note («). Syraons v. Symons, 6 (u) Sutton v. ChapUn, 10 Ves. 66.

Mad. 207. (x) Slack v. Sharpe, 8 Adol. & Ell.

(t) Botheroyd v. Woolley, 5 Tyrw. 366; S. C. 3 Nev. & Per. 390.

522; S. C. 1 Gale, 66. This case was (?/) 6 Geo. 4. c. 16. s. 75.

determmed after the passing of 4 W.4. (z) 8 Adol. & Ell. 373; and see a hke

c. 22, noticed next page; but the act remark by Patteson, J., p. 371.
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was within the section referred to; and that the offer to

deliver up possession was in such a case equivalent to a

delivery of the lease or agreement.

As cases within the mischief, though not within the strict

words of the act of 11 Geo. 2. c. 19, Avere of frequent occur-

rence, it was deemed adAdsable to extend its provisions ; and,

accordingly, by a late statute (a), after reciting the 15th sec-

tion of 11 Geo. 2, and that doubts had been entertained whe-

ther the provisions of the act applied to every case in which

the interests of tenants determined on the death of the person

by whom such interests had been created, and on the death of

any life or lives for which such person was entitled to the

lands demised, although every such case was within the mis-

chief intended to have been remedied and prevented by the

act; and that it was therefore desirable that such doubts

should be removed by a declaratory law ; it was enacted {b),

that rents reserved and made payable on any lease of lands,

&c., which had been and should be made, and which leases

determined or should determine on the death of the person

making the same, (although such person was not strictly

tenant for life thereof,) or on the death of the life or lives for

which such person was entitled to such hereditaments, should,

so far as respected the rents reserved by such leases, and

the recovery of a proportion thereof by the person grant-

ing the same, his or her executors or administrators, (as the

case might be,) be considered as within the provisions of the

said recited act.

The strict legal rule on the subject of apportionments with

regard to time was the occasion of many other hardships and

inconveniences. Though rent was demandable, and to save

a forfeiture was payable at such convenient time before sunset

of the day of reservation as would enable the lessor to receive

and number it (c); yet for some purposes it was not strictly

(a) 4 W. 4. c. 22. 287.Cutting'y.Derby,2W.Blac. 1075-7.

(&) Sect. 1. Leftley v. Mills, 4 Term Rep. 170-3.

(e) Co. Lit. 202, a. Wade's case, Lord Rockingham v. Penrice, 1 P.

2Co. 114,b. Duppa V. Mayo, 1 Sauud. Wms. 177; S. C, nom. Lord Rocii-
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due till the last minute of (what has sometimes^ strangely

enough, been called) the natural day, meaning midnight {d)

;

and, therefore, if the lessor died between sunset and midnight

on the day of payment, the rent belonged to his heir, and

not to his executor (e). So, if a reversion expectant upon a

lease for years or life were settled by deed or will on one for

life, with remainders over, and the tenant for life died between

two days of reservation (/), or even on the day of reserva-

tion {g), his personal representatives, unless express provision

were made to the contrary, were not entitled to any part of

the rent, the whole of which was held to belong to the re-

mainder-man. But these and similar grievances have been

remedied by the act last referred to (/<). After reciting that

by law rents due at fixed periods were not apportionable,

(unless express provision were made for the purpose,) from

which it often happened that persons (and their representa-

tives) whose income was wholly or principally derived from

these sources, by the determination thereof before the period

of payment arrived, were deprived of means to satisfy just

demands, and that evils arose from such rents not being

apportionable, which evils required remedy ; it was enacted (?'),

that, from the passing of the act, all rents service reserved on

any lease by a tenant in fee, or for any life interest, or by any

lease granted under any power, (and which leases should

have been granted after the passing of the act,) and all rents

charge, and other rents, made payable or coming due at fixed

periods under any instrument that should be executed after

the passing of the act, should be apportioned, so that on the

death of any person interested in any such rents, or in the

inghamr.Oxenden,2Salk.578. Smith (e) Duppa v. Mayo, sup.

V. Doe dem. Jersey, 7 Pri. 395. Doe (/) Botheroyd ?'.Woolley, 5 Tjtw.

dem. Wheeldon v. Paul, 3 Car. & Pa. 522; S. C. 1 Gale, 66. See ante, p. 142.

613. Jack lessee of West v. Hogan, n. (<).

Arms. Mac. & Og. 232. And see post, {g) Nori-isi'. Harrison, 2 Madd. 268
Pai-t V. Ch. XI. But see Southern r.Bellasis,l P.Wms.

{d) Ibid. Norrisv. Harrison, 2 Madd. 177, n. f.

268. The Earl of Strafford v. Went^ Qi) 4 W. 4. c. 22.

worth, 9 Mod. 21 ; S.C. Prec. Ch. 555. (0 Sect. 2.

Hill V. Grange, Plowd. 172.
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estate from or in respect of which the same should be issuing

or derived, or on the determination by any other means

whatsoever of the interest of any such person, he or she, and

his or her executors, administrators, or assigns, should be

entitled to a proportion of such rents, according to the time

which should have elapsed from the commencement or last

period of payment thereof respectively, (as the case might be,)

including the day of the death of such person, or of the deter-

mination of his or her interest, all just allowances and deduc-

tions in respect of charges on such rents being made ; and

that every such person, his or her executors, administrators,

and assigns, should have such and the same remedies at law

and in equity for recovering such apportioned parts of the

said rents, when the entire portion of which such apportioned

parts should form part should become due and payable, and

not before, as he, she, or they, would have had for recovering

and obtaining such entire rents, if entitled thereto ; but so

that persons liable to pay rents reserved by any lease or

demise, and the lands, tenements, and hereditaments com-

prised therein, should not be resorted to for such apportioned

parts specifically; but that the entire rents of which such

portions should form a part should be received and recovered

by the person or persons who if the act had not passed would

have been entitled to such entire rents, and that such por-

tions should be recoverable from such person or persons

by the parties entitled to the same under the act in any

action or suit at law or in equity. And further {k), that the

provisions therein contained should not apply to any case in

which it should be expressly stipulated that no apportion-

ment should take place.

It has been determined, that this act is confined to demises

by instruments in writing (/) ; and to cases in which the inte-

rest of the party entitled to the rent determines on his death

or the death of another ; and that it does not extend to an

apportionment between the real and personal representatives

(k) Sect. 3. (0 Re Markby, 4 Myl. & Cr. 484.

VOL. II. L
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of a lessor, tenant in fee (m). And it seems to be inapplica-

ble where a tenancy is determined by the act of the landlord,

as by re-entry for breach of covenant {n) .

3rdly. With reference to the mode of effecting the appor-

tionment.

A landlord cannot by his own act, without the consent of

the tenant, make an effectual apportionment of the rent

:

the tenant may dispute its propriety, and cause it to be made

anew by a jury (o)

.

But if a lessor contract to sell the reversion of part of the

demised estate, "wdth an apportioned part of the rent payable

by the tenant, the purchaser cannot object to complete his

purchase on the ground that a good title cannot be made to

this apportionment ; for, if by law certain remedies are attached

to an apportionment, and others are not, unless by the consent

of the tenant, the party contracting must take only what

belongs to an apportionment without his consent, as he deals

with the landlord only {p)

.

Where the lessor is entitled only to an apportioned part of

the rent, an action for recovering it need not be confined to

that part ; but he may sue for the whole amount, and recover

so much as, in the opinion of a jury, he ought to have, and be

barred for the residue (q).

In the case of Smith v. Malings (r), in reple^an, it was

doubted, whether the lessee or lessor should show the value

of the land taken from the lessee : Popham and Stanfield

thought that the lessee ought to show it, and to tender the

difference ; Williams held that the lessor ought ; and the

case was adjourned.

Where a party, with notice that the small tithes of a parish

(m) Browne v. Amyot, 3 Hare, 1/3. 426. Anon. Mo. 114. pi. 255. 1 Jac.

(n) Oldershaw v. Holt, 12 Adol. & & Walk. 185, arc/".

Ell. 590; S. C. 4 Per. & Dav. 307; 0') Walter v. Maunde, 1 Jac. &
I Am. &Hodg. 1. Walk. 181.

(o) Bliss V. Collins, 5 Barn. & Aid. (}) Walker's case, 3 Co. 22, a. 24, a.

876; S. C. 1 Dow. & Ry. 291; S. C, 1 Rol. Ab. 237, pi. 2, Diihitatur.

in Equity, 4 Madd.229; 1 Jac. & Walk. (r) Smith v. Malings, Cro. Jac. 160.
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were payable to the vicar, obtained an assignment of a lease,

granted by the trustees of a cliarity, of the great and small

tithes, the grantors being entitled to the great tithes only,

and being sued for the entire rent reserved, procured at law

an apportionment, equity, under the circumstances of the

case, relieved against the apportionment, and decreed the

lessee to pay the full amount of the reserved rent {s)

.

It is to be remarked, that an apportionment imposes no

hardship upon the tenant, for though it subjects him to

several actions and distresses, he may always avoid them by

punctual payment of his rent (/) ; and he is protected by the

statute of Anne {u) from being prejudiced or damaged by pay-

ment of rent to his lessor before he has notice of a severance

of the reversion.

The grant of a lease by indenture for a term of years com-

mencing in computation of time during a period when the

lessee held the premises under another contract, does not

operate as a release of rent due before the execution of the

indenture {x).

If it be agreed that the lessee shall spend 200/. in repairs,

to be inspected and approved of by the lessor, and to be done

in a substantial manner ; the lessee to be allowed to retain

the sum out of the first year's rent of the premises ; the les-

sor's approval is not a condition precedent to the lessee's

retaining the rent {y)

.

Section VI.—As to the statutes of limitation relating

TO rent.

A few words as to the tenant's defence to a claim for rent

under the statutes of limitation may not be amiss in this

place.

By the statute passed in the reign of King James the 1st {z),

(s) Attorney-General V. Dixon, 1 Yo. (x) Cooper i;. Robinson, 10 Mees. &
& Col. V. C. 614. Wei. 69i.

(0 Bac. Ab. Rent, M. 1 Jac. & (y) Dalkiiau v. King, 4 Bing. N. C.

Walk. 188. 5 Mees. & Wei. 262. 105; S. C. .5 Scott, 382.

{u) 4 Anne, c. 16. s. 10. {z) 21 Jac. 1. c. 16.

L 2
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it was enacted {a), that all actions of debt grounded upon any

lending or contract without specialty, and all actions of debt

for arrearages of rent, which should be sued or brought at any

time after the end of the then present session of parliament,

should be commenced and sued within six years next after

the cause of action or suit, and not after ; with an allowance

of a similar period to persons under disabilities after the

removal of their disabilities (Z») . It was soon determined (c),

that the act did not extend to arrearages of rent reserved by

indenture. And actions of covenant, not being particularly

specified, were not considered to be affected by it {d).

Two acts, however, have of late years passed the legislature,

with pro%dsions on the subject which have given rise to some

difference of opinion.

By the former (e), intitled " An act for the limitation of

actions and suits relating to real property, and for simplifying

the remedies for trying the rights thereto," and which received

the royal assent on the 24tli of July, 1833, it was proAdded(/),

that, after the 31st of December, 1833, no arrears of rent (g),

or of interest in respect of any sum of money charged upon

or payable out of any land or rent, or in respect of any legacy,

or any damages in respect of such arrears of rent or interest,

should be recovered, by any distress, action, or suit, but within

six years next after the same respectively should have become

due, or next after an acknowledgment of the same in writing

should have been given to the person entitled thereto, or his

agent, signed by the person by whom the same was payable,

or his agent.

By the latter {h), intitled, " An Act for the further amend-

ment of the law, and the better advancement of Justice,"

(a) Sect. 3. and to all services and suits for which

(6) Sect. 7. a distress may be made, and to all

(c) Freeman V. Stacy, Hutt. 100. annuities and periodical sums of money

(d) Ibid. I Tidd Prac. 16, 9th edit. charged upon or payable out of any

.^e) 3 & 4 W. 4. c. 27. land (except moduses or compositions)

(/) Sect. 42. belonging to a spiritual or eleemosynary

(fj) By sect. 1 it is declared that the corporation sole,

word rent shall extend to all heriots, (/') 3 & 4 W. 4. c. 42.
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which passed in the same session of parliament, and received

the royal assent on the 14-th of August, 1833, and was

made {i) to commence and take effect on the first day of

June, 1833, it was enacted {k), that all actions of debt for

rent upon an indenture of demise, all actions of covenant or

debt upon any bond or other specialty, and all actions of

debt or scire facias upon any recognizance, and also all

actions of debt upon any award where the submission should

not be by specialty, or for any fine due in respect of any

copyhold estates, or for an escape, or for money levied on

any fieri facias, and all actions for penalties, damages, or

sums of money, given to the party grieved, by any statute

then or thereafter to he in force, that should be sued or

brought at any time after the end of the then present session

of parliament, should be commenced and sued within the

time and limitation thereinafter expressed, and not after;

that is to say, the said actions of debt for rent upon an in-

denture of demise, or covenant or debt upon any bond or

other specialty, actions of debt or scire facias upon recog-

nizance, within ten years after the end of the then present

session, or within twenty years after the cause of such actions

or suits, but not after ; the said actions by the party grieved

one year after the end of the then present session, or within

two years after the cause of such actions or suits, but not

after ; and the said other actions within three years after the

end of the then present session, or within six years after the

cause of such actions or suits, but not after; provided that

nothing therein contained should extend to any action given

by any statute where the time for bringing such action was

or should be by any statute specially limited.

The fourth section gave a period of indulgence of similar

duration to persons under disabilities after the removal of

such disabilities ; and the fifth section allowed actions to be

brought within twenty years after acknowledgments, either in

writing or by part-payment of any principal or interest due.

(i) Sect. 44.
.

(/.) Sect. 3.
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It has been decided (/), tliat tlie former act was not retro-

spective, so as to defeat a right to rent sought to be recovered

by an action commenced, but not determined, before the pass-

ing of it, though more than six years had elapsed between its

accruing due and the issuing of the writ.

But how far the two acts are reconcileable is open to much

doubt. In the case just cited, it was contended in argument

that the former was repealed by the latter, but the point did

not call for a judicial decision.

In the case of Paget v. Foley (m), however, the opinion of

the court was strongly intimated on the subject. The action

was covenant for non-payment of arrears of rent ; and the

defendant pleaded, as to part claimed, that it did not become

due within six years next before the commencement of the

suit, nor had any acknowledgment of the same been given

within six years. For the plaintiff it was contended, that the

period of six years was no bar to the action ; for that the

statute of 3 & 4 W. 4. c. 27, applied only to rent on a simple

contract, or to claims for use and occupation, and not to rent

reserved on a deed ; or if it did apply to rent reserved on a

deed, then that it was repealed by the statute of 3 & 4 W. 4.

c. 42. On the part of the defendant it was argued, that the

first act had no object if it did not extend to rent reserved by

indentui'e, for rent due on a parol contract was provided for

by the act of James ; and that it could not be said that the

second act applied to distress only, as the 42nd section ex-

pressly prohibited the recovery of rent by any action or suit,

as well as by any distress, unless within six years after it

became due. In giving judgment, Tindal, C. J., said that

there were strong reasons for thinking that the case was not

within the first act, the provisions of which seemed more

pertinent to rents that were a charge on the land than mere

conventional rents («) ; to the latter part of which position

(I) Taddon v. Bai-tlett, 3 Adol. & G79; S. C. 3 Scott, 120; 2 Hodg. 32.

Ell. 881; S.C. 5 Nev. & Man. 383; See also Stralian r. Thomas, 12 Adol. &
1 Har. & Wol. 477. Ell. 536. 558; S. C. 4 Per. & Dav. 229.

(?/i) Paget V. Foley, 2 Bing. N. C. («) It was lately decided in the
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Mr. Justice Bosanquet did not assent ; for he thought that

the word rent, as defined by the first section of the act^ must

include a rent-service (o). The courts however, were unani-

mously of opinion that the action was not confined to the six

years by the first act, but might be brought within the time

mentioned in the second ; and that if the case were within

the first, the first was repealed by the second as to the action

of covenant for rent.

Section VII.

—

Of relief in equity against payment of

RENT,

Equity will sometimes in cases of great hardship relieve a

lessee from future payment of rent and observance of cove-

nants. The case of Smith v. Morris [jj) is an example. The

defendant leased to one C. T, certain lands, and all the veins

of coal or culm under the same, paying 95. 6c?. for every wey

of coals or culm which should be wrought, raised, or landed,

(except as therein excepted,) the said rent to be subject to

such deductions as after mentioned, viz., that if the lessee

should in any year use or sell more coal or culm, for which

he was to pay in money, than lOOO weys, he was to pay only

9*. per wey for the overplus, provided the defendant had

received 95. 6c?. per wey upon 1 000 weys, for every year the

lessee should have worked. And the lessee covenanted,

diligently, at his own costs, to try for veins of coals, and

get into working thereof, within three years, and within one

month after he should have sunk a pit, constantly (unless

hindered by unavoidable accidents) to work and raise 900

weys of coal yearly, if so much good merchantable coal might

Exchequerof Pleas,that the2nd section (o) The Court of Exchequer in Ire-

of the act of 3 &4 W.4. c. 27, does not land shortly afterwards (T. T. 1837)

apply to I'ent reserved on a demise
;

held, that rent reserved on an indenture

Grant v. Ellis, 9 Mees. & Wei. 113. of lease was within the 42nd section of

(M. T. 1841). See, however, Ex parte that act; Bruen v. Nowlen, 1 Jebb &
Jones, In the matter of St. PhiUp's Sy. 34 G, n.

Bridge Company, 4 Yo. & Col. Exch. (p) Smith r. Morris, 2 Bro. C. C.

4G6. 311; S. C. 2 Dick. 697.
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be had out of the same ; aud in case so much coal could not

be had without working the pillars necessary for supporting

the work, to pay to the defendant 9s. 6d. for eveiy wey of

coals which he should neglect to raise, and which should

be deficient of such quantity of 900 weys; the money for the

deficiency to be paid for at the end of every year ; and that if

he should neglect to sink a pit within three years, then to

pay the defendant 9*. 6c?. per wey yearly for 900 weys, until

he should have sunk such a pit. And there was a proviso,

that in case, with using due diligence, there should not be

found a sufficient quantity of coal to work 900 weys a year,

or if the lessee during the term should have worked all the

coal, except the necessary pillars for the supporting the work,

from thenceforth the lessee should be discharged from the

covenant for working 900 weys of coals a year, and from all

payments by reason of not working the same. And there

was also a covenant, that the lessee should be at liberty to

work and burn coal in the fire-engine; and another, by

which the lessor was to be supplied with coal for his family, at

the expense of getting the same. It ha\ing been shown, on

a bill filed by the parties claiming under the lessee, that

the mine could not be worked otherwise than at a ruinous

expense, the court restrained the lessor from proceeding in

actions for recovering the rent ; and referred it to the Master

to inqiiire what quantity of coals remained to be got upon the

estate on the terms of the lease, and what was the value of

the same at the rate of 9*. Qd. a wey; and, the plaintiffs

undertaking to pay what should be such value, and to sur-

render the lease, in case the defendant would accept the

same, it was ordered that they should pay annually the sum

of 427/. 10*. agreed to be paid by the lease, as the same should

become due, into the bank, without prejudice, subject to the

further order of the court ; and in case the defendant should

accept a surrender of the lease, it was further ordered, that

the Master should inquire and state what would be a full

satisfactiou to the defendant of the covenants in the said

lease ; the costs and further dii'ections being reserved.
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This case was cited as a precedent for the relief sought in

the late case of Phillips v. Jones (</). There, the plaintiff was

lessee for twenty-one years, under the defendant, of a piece

of ground in Monmouthshire, with liberty to dig for coals

under it, at the yearly rent of 300/., to be paid whether any

coal should or should not be raised, and subject to a royalty

of 10s. for every wey that should be raised in each year of

the term over and above 600, that being the quantity con-

sidered to be paid for by the yearly rent of 300/. The lease

contained a proviso enabling the plaintiff to determine the

term in case all the coal should be exhausted before the

expiration of it. After the plaintiff had worked the mines

for some years, and had paid the defendant 2,780/., in respect

of the rent and royalty, he discovered that, owing to certain

unforeseen defects in the mines, and to accidents in attempt-

ing to work them, (which were mentioned in the bill,) he

could not continue the working except at a ruinous expense;

and, thereupon, he gave the plaintiff notice of his intention

to determine the lease; but the defendant refused to accept a

surrender of it, insisting that the plaintiff was bound to get

the remaining coal, and brought an action against him, for

the rent of 300/. a year. The bill prayed for an injunction

to restrain the action, the plaintiff offering to pay the defend-

ant 10*. per wey for all the coal which, on a reference to the

Master, should be found to have been under the land at the

date of the lease, on being allowed what he had already paid.

But the court refused to restrain the defendant, as the fixed

sum of 300/. a year was to be paid whether the coal was

worked or not. This case (said the Vice-Chancellor of Eng-

land) is materially different from the case of Smith v. Morris;

for that case proceeded on this, namely, that, by the terms of

the lease, the lessee was bound to work the mine ; and, in

respect of the produce, a certain royalty was to be paid to

the lessor; and it was said that the circumstances of the

mine were such that the lessee would be ruined if he were

compelled to work it ; and, therefore, it was just that he should

i'l) Phillip.s V. Jones, 9 Sim. 610.
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be relieved from the covenant to work the mine, if he gave

the landlord all that he could have been entitled to if the

mine had been worked according to the covenant, that is, a

royalty of 9*. Qd. for every wey of coals contained in the

land. But this lease is constructed in a different manner.

In the first instance there was to be paid, yearly during the

term of twenty-one years, a gross sum of 300/., whether the

coal was worked or not ; and a royalty of 10*. per wey was

to be paid if more was raised than 600 weys ; and there was

a covenant in the lease which bound the lessee to work the

mines. Then came a proviso enabling the lessee, on gi^'ing

notice, to determine the lease when all the coal should be

worked out ; and, consequent!}^, when all the coal should be

exhausted, the tenant might, by gi^^ng the requii'ed notice,

free himself from all the obligations of the lease. If an action

had been brought on the covenant to compel the plaintiff to

continue the working of the mines, and there had been no

other reservation in the lease than a royalty of a certain sum

per wey on all the coal raised, then the court would have

applied the principle of Smith v. Morris, and would have

relieved the plaintiff from the expense of working an unpro-

fitable mine, on his paying the defendant for all the coal

under the land; which would, in substance, be giving him

all that he was entitled to under the lease ; for he could

derive no benefit from compelling the plaintiff to continue

the working of the mine. In this case, however, there is a

fixed sum of 300/. a year to be paid, whether the mines are

worked or not : and, therefore, the court cannot relieve the

plaintiff from the payment of that sum.

"We may add, that a general release of all actions and de-

mands made by a lessor to a lessee will not discharge the

lessee from payment of rent accruing due after the release (r).

(r) Witton, Wooton, or Whitton, v. Ingram r. Bray, 2 Lev. 210; S. C,
Bye, Cro. Jac. 48G; S. C. Poph. 136; nom. Totliil v. Ingi-am, 1 Vent. .S14;

Bi'ownl. 80. These reports arc not S. C, nom. Trc\-il v. Ingram, 2 Mod.

consistent. Hcnn v. Hanson, 1 Lev. 99; 281.

S.C. 1 Sid. Ul; 1 Keb. 499. 510.
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CHAPTER X.

OF THE COVENANTS.

T^HE covenants succeed tlie Reddendum, and materially

modify the rights and liabilities consequent on the

mere graiit of the term ; by imposing duties and restraints

on the lessee not embraced by the usual words of demise

;

and, on the other hand, in ordinary cases, relieving the lessor

from the effect of the general covenant for quiet enjoyment

implied in leases for years from the word " demise " (a). The

extent of those duties and restraints will be discussed in this

chapter. But before we enter upon an examination of the

particular express covenants which commonly find a place

in leases, their object and construction, it will be desii*able to

ascertain, as far as possible, what covenants can be exacted

from a lessee as a matter of right on a mere agreement for a

lease. I use the word lessee, and its correlative lessor, for

brevity's sake, though the term party contracting to grant,

and party contracting to take a lease would be more correct.

This inquiry will be pursued in the following section.

Section I.

—

What covenants are usual.

What covenants can be demanded of a lessee as a matter of

right must depend on circumstances. Supposing the lessor

* (a) See the cases cited in n. {x), further remarks on this subject will be

ante, p. 9 of this volume; and Ilinde found post, in the section of this chap-

V. Gray, 1 Man. & Gra. 195. The ter which treats of the Covenant for

word "demise" does not create a Quiet Enjoyment.

waiTanty. Shcp. Touch. 184. Some
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to be seised iu fee^ it is agreed that, without an express stipu-

lation to the contrary, none but what are denominated usual

covenants can be required ; an expression e\adently rather

begging a question than establishing a rule ; for we are still

left to inquire what is comprehended by the term usual. Lord

Mansfield said that the question, what are usual covenants,

was an endless source of litigation [b). Indeed, where the

nature of the demise, whether it be of a house in a populous

toAvn, of a farm, or of land for building, must be taken into

consideration, it is obvious that none but general rules can be

laid down, their application to particular cases being left to

the judgment of the practitioner.

In the case of Henderson v. Hay [c), where the agreement

was for a lease upon common and usual covenants. Lord Thur-

low said, that common and usual covenants must mean cove-

nants incidental to the lease; explained by Macdonald, C.B.,

in a later case [d), to signify, such as are quite of course in a

lease.

In the case of Jones v. Jones (e), where the agreement was

that the lease should contain all proper covenants. Sir W.
Grant, M.R., said, "The word proper admits different senses.

There is no covenant almost which a landlord can propose

that, generally speaking, could be called an improper cove-

nant ; for he has a right to let his land upon any terms he

may think fit to propose ; and there are many covenants, not

usual or common, that could not be objected to. But there

are many covenants, though proper, that do not natm-ally

flow out of the contract. The contract, locatio et conductio,

does not naturally lead to many covenants that have now
found their way into most leases, and cannot be said to

be improper in many of them. But that cannot be the

(6) Morgan dem. Dowding v. Bis- {d) Folkingham v. Croft, 3 Anstr.
sell, 3 Taunt. 73. Assented to by 700.

Alderson, B., in Alderman v. Neate, (c) Jones v. Jones, 12 Ves. 186-0.

4 Mees. & Wei. 712. And see Vcre v. Loveden, 12 Ves. 179.
(c) Henderson v. Hay, 3 Bro. C. C. Wilkins v. Fry, 1 Meriv. 244. 263

632.
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sense with reference to the insertion of this covenant (/)

upon the expression in this agreement. It cannot mean

those covenants which wonhl not be unreasonable. It must

mean such as are calculated to secure the full effect of the

contract.

But the general principles on the subject were most ela-

borately expounded by Lord Eldon in the case of Church v.

Brown [g). " The effect of the lease," said his lordshiji, " in

the warranties and obligations, as arising out of the words of

the lessor and lessee, yielding and paying, and under the exe-

cution of their agreement by the court, is perfectly different;

the latter including the covenant for quiet enjoyment ; and

in many other respects the mutual obligations of both with

reference to each other being by the express covenants very

materially varied. Before the case of Henderson v. Hay [h),

therefore, upon an agreement to grant a lease, witli nothing

more than proper covenants, I should have said, they were to

be such covenants as were just as well known in such leases

as the usual covenants under an agreement to convey an

estate ; and, though the word incidental is not very precise, I

conceive Lord Thurlow^s meaning to have been, that the

party had a right to those covenants that would be inserted

in the execution of an agreement for a lease, arising out of

the general, well-known practice as to such leases; and not

contradicting the incidents of the estate belonging to a lessee,

one of v/hich is the right to have the estate without restraint,

beyond what is imposed upon it by operation of law ; unless

there is an express contract for more. * * Independently,

therefore, of the authorities, I should have said, tfeat the

meaning of the parties to a contract for a lease was, that there

should be proper covenants ; and that the law implies what

they are, as connected with the character and title of the

lessor ; covenants in this sense incidental, as regulating the

(/) A covenant to restrain the lessee's {rj) Church v. Brown, 15 Ves. 258.

assigning or underletting the premises 264.

without Ucense. Qi) 3 Bro. C. C. 632.
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obligations expressed and implied ; not in contradiction to

tlie quantity of interest which the demise itself, without spe-

cial words, was by the agreement to give to the lessee. * *

The safest rule for property is, that a person shall be taken

to grant the interest in an estate which he proposes to convey,

or the lease he proposes to make ; and that nothing which

flows out of that interest, as an incident, is to be done away

by loose expressions, to be construed by facts more loose

;

that it is upon the party who has forborne to insert a cove-

nant for his own benefit to show his title to it ; and that it is

safer to require the lessor to protect himself by express stipu-

lation, than for courts of equity to hold, that contracting par-

ties shall insert, not restraints expressed by the contract or

implied by law, but such, more or less in number, as indivi-

dual conveyancers shall from day to day prescribe as proper

to be imposed upon the lessee ; and that all those restraints

so imposed from time to time are to be introduced as the

aggregate of the agreement."

In a recent case also before Wigram, V. C. {i), the question,

what were usual and proper covenants, became the theme of

discussion under circumstances foreign to the subject of this

work ; but it is thought expedient to state them, with a view

to the better appreciation of the remarks of the learned judge.

It appeared that the plaintiff agreed to sell, and the defendant

to purchase, all the coal mines and minerals under two certain

fields containing twelve acres, at 350/. an acre, with power

to enter upon the surface, and dig for and raise the same.

350/. were to be paid down; and 350/. at least at the end of

every succeeding year, till the twelve acres should be paid

for, whether the quantity of an acre should be got in each

year or not; with an additional sum in proportion to 350/. an

acre, if more than an acre should be got in any one year. It

was stated in the bill, that the defendant was owner of mines

contiguous to those contracted for ; but that he did not intend

to sink any pit or shaft on the land over the mines contracted

(i) Blakesley t'. Whieldon, 1 Hare, 176.
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for, but that lie meant to work the same by means of the

pits or shafts by which he worked tlie other mines ; and the

question for the decision of the court was, whether the plain-

tiff should have the power to go down any of the mines of

the defendant, which might be necessary for inspecting the

working of the mines comprised in the contract ; or whether

the power, if granted, should not be confined to the mere

reservation of a right to descend any pits or shafts sunk on

the land over the mines contracted for. In giving judgment,

his honor stated the general principle, indifferently affecting

all cases, to be, that where a person makes a grant of any-

thing, he impliedly grants that also which is necessary to

make the grant of the principal subject effectual {j) ; that

this principle was carried to the extent, that the implied

grant entitled the lessee to whatever might be necessary

to the full enjoyment of the subject of the grant {k) ; and

that, in determining what were usual and proper covenants

in a case like that before him, regard must be had to the

principle he had referred to ; for the reasoning which would

apply to a grant must in principle apply to a case hke

that before him, so far as related to the right of the parties

to have preserved to them, not only the interest, but the

means of protecting the interest which they were to take.

And after referring to the cases of Henderson v. Hay {I)

;

Morgan v. Slaughter (m) ; Folkingham v. Croft {n) ; and

Church v. Brown (o) ; and adding, that covenants become

usual and proper covenants only because by common consent

they are found essential to perfect the contract between the

parties, the learned judge proceeded thus :
—" To apply this

reasoning to the present case, it is proved in evidence that

where the coal-mines are either let or sold at a royalty, with

stipulations as to the manner of working the mines, a right

(jO Refen-ingto Pomfret d. Ricroft, (0 3 Bro. C. C. 632; noticed post.

1 Saund. 320, and notes. («0 1 Esp. 8 ; noticed post.

(Jc) Referring to Senhouse v. Chris- (w) 3 Anstr. 700; noticed post,

tian, 1 Term Rep. 560. (o) 15 Ves. 258.
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of entry to view the mines is reserved to the lessees (jj), for

the twofold purpose of seeing, first, in what manner the mines

are worked, and secondly, the quantity of minerals obtained.

A covenant or proviso for this purpose is admitted to be inci-

dental to the contract for such a lease or sale. The contract

without any express stipulation would, in Lord Eldon^s

language, carry ingremio, and in the bosom of it [q), the right

of entry, which was necessary to protect the interest of the

lessor, or vendor. How does the present case differ from

that ? It difi'ers from it in this respect only, that the lessor

having no interest in the manner of working the mines, but

having an interest in the quantity of minerals worked, a

question may arise, whether the right of entry to which he

would be entitled, if his interest extended to both, must not

be reduced to such right of entry as will suffice to protect the

single interest wliich he has ; but his right to the incidental

covenants as to that interest must remain. In the absence of

any evidence but that to which I have referred, and which the

answer of Mr. Whieldon [the defendant] confesses, I should

think that the conclusion I have stated was irresistible. There

must therefore be a decree for a specific performance of the

agreement, giving the plaintiff such a power of entry and

inspection as will enable him to protect his interest in the

property, but not extending beyond what may be necessary

for that purpose."

These are the general rules on the subject ; and, accord-

i ingly, the lessor cannot in general [r) demand, as a matter of

5 V ' J^ig^it, a covenant by the lessee not to assign or underlet the

^ premises without license (s) ; or not to carry on a particular

trade or business on the premises (/) ; or, perhaps, a covenant

(p) So iu the report : q. lessors? license is usual will be more particu-

(q) Church V. Brown, 15 Ves. 263. larly examined in a subsequent section

(?•) See, as to particular cases, next of this chapter,

page. (0 Van r. Corpe, 3 Myl. & K. 269.

(s) Henderson i'. Hay, 3 Bro. C. C. Propert v. Parker, 3 Myl. & K. 280.

G32. Church v. Brown, 15 Ves. 258. Flight v. Barton, 3 Myl. & K. 282.

Browne v. Raban, 15 Ves. 528. Who- Cosser r. Collinge, 3 Myl. & K. 283.

ther a covenant not to assign without
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to insure tliem ; or, probably, a covenant to pay land tax or

sewer's rate {x)

.

So, it is not usual for a lessor to covenant to rebuild tlie

demised premises in case of fire, with an alternative of a cesser

of rent on failure to do so {y)

.

The rules are the same whether the agreement for a lease

require the insertion in the lease of all usual covenants, or

be wholly silent on the point. If, however, the agreement

provide for the insertion of covenants usual in the neighbour-

hood, or the like, an inquiry will be directed to ascertain the

nature of the usage (z).

And the same rules would no doubt obtain where the in-

tended lessor is himself only a lessee from another, but the

intended under-lessee is ignorant of that fact.

But if the party contracting to grant the lease be himself

but a lessee, and the party contracting to take be cognizant

of that fact, it is an important question whether, inasmuch as

the lease proposed to be granted must necessarily be subject

to the covenants contained in the original lease, the omission

of the latter to inquire into those covenants is not such a

want of reasonable diligence as in the consideration of a

covu-t of equity will amount to implied notice of them, or

whether, not inquiring, he is entitled to take for granted

that the original lease contained only usual covenants (a).

This, as a general question, has not been determined. But

if the party enter and take possession of the premises with-

out informing himself of the covenants, he is bound to take

a lease containing all the covenants, unusual as well as usual,

of the original lease {b)

.

But where a party in possession of a house as tenant for

(x) Bennett r. Womack, 7 Barn. & (z) Church v. Brown, 15 Ves. 258.

Cres. G27; S. C. 1 Man. & Ry. 644; 270.

3 Car. & Pa. 96. (a) Propert v. Parker, 3 Myl. & K.

(y) Doe dem. ElHs v. Sandham, 1 280-1. Flight v. Barton, .3 Myl. & K.

Term Rep. 705; Medwin v. Sandham, 282. Cesser v. Collinge, ."5 Myl. cSt K.

3 Swanst. 685. As to a covenant by 283.

the lessee to repair,.see post, p. 182, of (6) Cesser v. Collinge, sup.

this volume.

VOL. II. M
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two years, under an agreement with the original lessees, con-

tracted to take a lease for a longer term, and the contract

provided that the lease should contain the usual covenants

between landlord and tenant, and that the house should not

be converted into a school, nor should any trees be planted in

the front court, it was held to be immaterial whether the

lessee had or had not notice that the title of the intended

lessor was derived under a lease from another person. Sir

John Leach, M. R., considering that such an agreement

amounted to a representation that whatever was the tenure

under which the property was held, he was at liberty to grant

a lease conformably to the articles (c).

So, where a lessee, whose lease contained a covenant by

which the exercise of certain trades was prohibited, contracted

to grant a lease to another, and on the treaty, when apprised

by the intended lessee of the nature of the business which he

meant to conduct on the premises, omitted to mention

that such business was within the prohibition, it was held

that the intended lessor's silence had the effect of a represen-

tation that there was no such prohibitory covenant {d).

A covenant by the lessor for the lessee's quiet enjoyment

without interruption by the lessor, or persons claiming under

him, is considered usual in all cases.

We now proceed to consider the particular covenants

entered into by the respective parties to the lease ; the

lessee's generally taking precedence of the lessor's.

Section II.

—

Of the covenant to pay rent.

Notwithstanding the impHed covenant on the lessee's part

to pay rent, under the words "yielding and paying" (e),

an express covenant for the same purpose is seldom or never

dispensed with in an indenture of lease ; but, as the majority

(c) Van V. Corpe, .3 Myl. & K. 209. (d) Flight r. Barton, 3 Myl. & K.
And see Pope v. Garland, 4 Yo. & 282. And see Pope v. Garland, sup.

Col. EKch. 394. (e) Ante, p. 87, of this volume.
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of the cases relating to this subject have furnished decisions

common to the reddendum and to the covenant for payment

of rent, and as those decisions have already (y) been com-

mented on at large, it will only be necessary here to du'ect

the reader's attention to a few distinctions, and notice such

matters as are more particularly applicable to the express

covenant.

The tenant's liability to pay rent under the implied cove-

nant, being founded on privity of estate only, determines on

his assigning the property to another (A) ; but, under the pri-

vity of contract arising from the express covenant, he remains

chargeable during the whole period of the tenancy (i) ; and as

it is in his power, unless expressly restrained by agreement,

to assign the premises to another, without regard to the as-

signee's character or responsibility {k), the express covenant

possesses an obvious advantage over the implied one. So

again, as the lessee invariably covenants for his heirs as well

as for himself, his executors, and administrators, the lessor

has the seciirity of the lessee's real estate in the heir's hands

for payment of the rent, an advantage not conferred by the

implied covenant (/ ) . The extent of the liability of the les-

see's heir, and also of his executor or administrator, will be

discussed in a subsequent part (m).

An express covenant for payment of rent will run with the

{g) Ante, p. 86, cise^. of this volume. Onslow v. Corrie, 2 Madd. 330. Tay-

(/<) Brett V. Cumberland, Cro. Jae. lor v. Shum, 1 Bos. & Pul. 21. Philpot

523. Bacheloure I'. Gage, W. Jo. 223; r. Hoare, Ambl. 480. Staines «. Morris,

S. C. Cro. Car. 188. Anon. 1 Sid. 447. 1 Ves. & B. 8-11. Treaekle v. Coke,

Staines v. Morris, 1 Ves. & B. 8-11. 1 Vern. 1 6.5 ; S. C. 1 Eq. Ca. Ab. 47.pl.3.

And see Adams?'. Gibney, 6 Bing. 656. And Rowley v. Adams, 4 Myl. &Cr. 534,

(t) Edwards v. Morgan, 3 Lev. 233. where Lord Cottenham entered into a

Buckland v. Hall, 8 Ves. 95. Staines consideration whether it was morally

V. Morris, 1 Ves. & B. 11. Auriol v. right for an assignee of a lease to as-

Mills, 4 Tenn Rep. 98. sign it for the purpose of getting relief

(k) Pitcher v. Tovey, Holt, 73; S. C. from the covenants.

1 Show. 340; 2 Vent. 234; 1 Salk. 81; (Z) Newton v. Osborne, Sty. 387.

Carth. 177; 4 Mod. 71; 12 Mod. 23; See also 3 & 4 W. 4. c. 104.

S. C, nom. Tongue v. Pitcher, 3 Lev. (m) Post, Part the Sixth.

295. Le Keux v. Nash, 2 Slra. 1221.

M 2
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land, and bind an assignee, though the lessee do not covenant

for his assigns (o).

An assignee of the reversion could not avail himself of the

express covenant until the act of 32 Hen. 8. c. 34, though at

common law he might sue on the implied covenant {p). But

the benefit of a covenant for payment of rent will not run at

law with the reversion, unless the lessor be seised or possessed

of a legal estate (q) . And, in equity, where a bill, filed by the

assignee of a reversion against the assignee of the lease for a

discovery, and the production of the lease, of which there was

no counterpart, the better to enable the plaintiff to proceed

at law against the defendant for a breach of covenant for

payment of rent, stated that the lessor, ''being seised or

otherwise well entitled to an estate of inheritance in the mes-

suage,^' &c., demised the same, &c., it was held, on demurrer,

that this was not a sufficient allegation that the lessor was

seised of the legal estate, in respect of which only the plain-

tiff could sue at law. The plaintiff had leave to amend ; but,

as the objection was of a frivolous natm-e, the court would not

allow the costs of the demurrer (r)

.

The cestui que trust of a lease is not liable at law for rent,

notwithstanding the insolvency of his trustee, the lessee ; but

the case is different in equity (s) .

In a late case [t), where the plaintiff covenanted to demise

certain land to the defendants, as trustees for a joint-stock

company, of which they and the plaintiff were members, and

the defendants covenanted to pay him rent, and by a separate

deed the plaintiff and the other members of the company

covenanted to indemnify the defendants for acts done by

(o) Porter v. Swetnam, Sty. 406. r. Arthur, 1 Barn. & Cres. 410; S. C.

Parker v. Webb, 3 Salk. 5. Isteed v. 2 Dow. & Ry. 670.

Stoneley, 1 And. 89. Holford r. Hatch, (q) Balls v. Margrave, 3 Beav. 284.

1 Dougl. 183. Stevenson v. Lambard, (>•) Ibid.

2 East, 575. Vyvyan v. Arthur, (s) Clavering v. Westley, or Claver-

1 Bam. & Cres. 410; S. C. 2 Dow. & ing v. Reed, 3 P. Wms. 402, and note

Ry. 670. (2), 6th ed.

(p) Harper v. Burgh, or Bird, (t) Bedford v. Brutton, 1 Bing. N. C.

2 Lev. 206; S. C. T. Jo. 102. Vyvyan 399; S. C. 1 Scott, 245.
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them as trustees, it was held, tliat the plaintiff might sue the

defendants on the covenant, notwithstanding he was a

member of the company.

If a lease be granted for an unlawful purpose, for example,

for distilling or boiling turpentine or tar, in contravention of

the provisions of an act of parliament {u), the lessee may

plead such unlawful purpose in bar to an action of covenant

for non-payment of rent ; and it makes no difference, as to

the illegality of the contract, that the unlawful act has not

been carried into effect (x) .

Where the lessee of a rope-work, at 20/. per annum, by

deed, reciting that there was a dispute between the plaintiff

(his lessor) and another person about the title to an adjoining

piece of ground, covenanted that, when the dispute should be

adjusted, and the piece of ground should be adjudged to

belong to the plaintiff, or if the lessee (the defendant) should

by any ways or means come to the possession thereof, as part

of the rope-work, then and from such time as the plaintiff

should give the defendant possession thereof, or if the defen-

dant should by any ways or means have the possession thereof,

the defendant would pay for the premises in the lease, together

with the piece of ground, for the then remainder of the term,

the rent of 30/., instead of 20/., it was held, that although the

plaintiff did not dispute nor assert his title to the piece of

ground, nor was it ever adjudged to belong to him, but the

defendant obtained possession of it by purchase from a third

party, yet the defendant was bound to pay the additional

rent, as the contract had been performed, and the time of

payment come ; and, besides, as the general words might have

been put in the deed, with an intention to prevent the de-

fendant from hindering the plaintiff's recovering the piece

of ground {y)

.

If the rent be to be suspended in the event of the premises

(it) See the building act of 25 Geo. 3. affirmed iu error, in Exch. Chanib.,

c. 77. C) Bing. N. C. 324.

(x) The Gas Light and Coke Com- (y) Heath v. Baker, Ca. temp. Hardw.
pany v. Tm-ner, 5 Bing. N. C. (J6C; 319.
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becoming uninliabitable by fire^ the covenant for payment

must have an appropriate quahfication ; as, in the absence of

express words of exoneration, the lessee's hability to payment

of rent will continue during the whole term. Without a

distinct contract, the landlord cannot be compelled to repair

the damage, even though he may have insured the premises

on his own private account, and received the insurance

money. But the cases on this subject need not be repeated

here, as they have already been fully noticed in the redden-

dum {z) ; though we may mention that an exception against

damage by fire in a covenant to repair does not extend also

to the covenant for payment of rent; for there is no necessary

connection between the covenants (a).

A few miscellaneous cases of construction arising on

covenants for payment of rent in mining leases remain to be

noticed in this section.

In a very recent case {b), a lessee of a coal mine covenanted

to deliver quarterly to the lessor two equal thirteenth parts of

all coal which should be raised during the term, or to pay him

quarterly the value thereof in money. And it was provided,

that in case at the end of the first quai'ter of any year of the

term such quarterly deliveries should not have equalled in

value, or such quarterly payments in money should not have

equalled in amount, the sum of 38/. 10^., then the lessee should

also pay, at the end of every such first quarter, such additional

sum as would make up the 38/. 10s. ; and that in case at the

end of the second quarter such deliveries or payments for

that and the preceding quarter should not have amounted to

75/., then the lessee should also pay, at the end of every such

second quarter, such further sum as would make up 75/.; and

that in case at the end of the third quarter such deliveries or

payments for that and the two preceding quarters should not

have equalled 111/. 10*., then the lessee should pay, at the

end of such third quarter, such fiu'ther sum as would make

(z) Ante, p. 11!), cf »<•(?. of this volume. (h) Bishop r. Goodwin, 14 Mces. &
(a) Hare v. Groves, 3 Anstr. 696. Wei. 260.
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up 111/. lOs. ; and that in case on the 24th of June in any

year the deliveries and payments for that and the three

preceding quarters should not have equalled 150/., then the

lessee should pay on the 24th of June such additional rent or

sum as would make up the 150/., it being the intent and

meaning of the parties that the royalties thereby reserved

should always amount to 150/. per annum at least. And it

was held, that the rent was to be made up every quarter;

that the landlord was not to have less than 150/. a year,

although he might obtain a larger sum compounded of the

rent and royalty ; but that the surplus of any one quarter

was not to supply the deficiency in any previous quarter. It

is observable, that both Pollock, L. C. B., and Alderson, B.,

ai'e reported to have said that the amount of 38/. 10*. must

be made up each quarter; but it is respectfully submitted that

this is a mistake, and inconsistent with the stipulation that

required only 75/. at the end of the second quarter in case

the payments and deliveries for that and the preceding quarter

should not have amounted to that sum; whereas if 38/. IO5.

must necessarily be paid in each quarter, the lessor would

under any circumstances receive at the end of the second

quarter at least 77/., and so of the other quarters.

In another case (c), the lessee of the lessor's right and

interest in the coals under a certain estate covenanted to raise

13,000 tons of coal in each year during the term, and to pay

at the rate of 8^. per ton royalty for the same, or to pay that

amount of money, namely 433/. Cs. 8(/., each year as fixed

rent, whether the coals should be wrought or not, and also

9c?. for each ton over and above that quantity, to whatsoever

extent the same might be wrought. The mine was exhausted

during the term; and the lessee contended that the covenant

for payment was con(]itional on the existence of coals to be

worked and paid for. But it was held, that the covenant

did not carry with it, by any implication, the condition con-

tended for.

(c) Marquis of Bute v. Thompson, 13 Mees. & Wcl. 407.
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In tlie case of Foley v. Addenbrooke {d), the defendant, a

lessee of an iron-stone mine, covenanted effectually to Avork it;

and further to pay 3^. a bloom for each and every bloom Avhich

he should raise; and also quarterly during the term to raise not

less than 780 blooms, and as much more as the furnaces would

consume, or otherwise to pay to the lessor 468/. by way of rent

for the mines yearly during such part of the term that he should

not raise 3130 blooms. It appeared that the furnaces if effec-

tually worked would have consumed more than 3120 blooms.

Several breaches having been assigned on these covenants,

the defendant paid into court 3«. for every bloom raised, and

468/. in respect of the quantity short of the 3120 blooms;

and these sums having been taken out of court by the plaintiff,

it vras held that he was entitled to nominal damages only for

the breach of the covenant to work the mine.

Where a lessee of a coal mine covenanted to pay one-half

part or share of all such sums of money as all or any of the

cannel to be gotten by virtue of the lease should seU for at

the pit^s mouth ; and also from time to time to deliver to the

lessor an account of all the cannel which should be gotten by

virtue of the liberties and prinleges thereby granted, and of

the prices at which the same should be sold at the pits out of

which the same should be gotten and raised ; it was held, that

the lessee was not liable to pay any share of the moneys for

which the coal was sold elsewhere than at the pit's mouth (e)

.

And where a lessee of a colliery covenanted to pay the

lessor oue-thii'd part of the money that should arise, be made,

received, or produced, from the sale of the coals ; and also to

keep true accounts of all coals daily raised, and to make and

deliver true copies thereof to the lessor; Coleridge, J., thought

that, taking the two covenants together, the calculation must

be made on the amount of coals sold, and not on the money

actually received (/).

(fO Foley V. Addeubrooke, 13 Mees. <)^ Pul. .y24; S. C, in oiTor, reversing

& Wei. 174. the judgment of C. P., 7 Term Rep. 67f>.

(c) Clifton V. VValmesley, 5 Term (/) Edwal•dsr.Ree^s,7Car.(S£ Pa.340.

Rep. jG4. Gerrard v. Clifton, 1 Bos.
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Section III.

—

Of the covenant to pay taxes, etc.

In leases, taxes are distinguished into ordinary and extra-

ordinary. The former relate to the poor, church, &c. ; the

latter, to taxes imposed by parliament, such as the land-tax [g)

.

A parliamentary tax is one that is imposed directly by act

ofparliament. The sewer's rate, therefore, is not comprised

in a covenant by a tenant to pay all taxes parochial and par-

liamentary (/«).

So, a county rate, although it is, in one sense, imposed by

parliament, is not a parliamentary tax, the rate not being fixed

or assessed by act of parliament (^)

.

And, in like manner, where a party liable, raiione tenura,

together with others, owners of adjoining property, to the

repairs of a bridge, leased his estate for a term of years,

taking a covenant from the lessee to pay the rent free and

clear of and from any land tax and all other taxes and deduc-

tions whatsoever, either parliamentary or parochial, then

already taxed or imposed, or thereafter to be taxed, charged,

or imposed, on the premises, or any part thereof, or on the

lessor in respect thereof, the landlord's property tax or duty

only excepted ; it was held, that a rate levied for the repairs

of the bridge was not a parliamentary tax within the covenant,

notwithstanding an act of parliament declared that it should

be lawful for the owners, proprietors, lessees, and occupiers of

the lands, at any meeting to be held by virtue thereof, to make

any rate or assessment for the purposes of the act, in respect

of such lands, by a pound rate upon all such owners, proprie-

tors, lessees, or occupiers, according to the rents or values of

the respective lands, and according to the several interests of

the owners, proprietors, lessees, and occupiers thereof respec-

{(j) Hopwood V. Barefoot, 11 Mod. noticed post, p. 170, is distinguishable

237-9. by the use of the words scot, and all

(h) I'ahncr v. Earith, 14 Mees. & oiUf/oings whatsoever.

Wei. 428. Waller V. Andrews, 3 Mees. (z!) Ibid.

AV el. 312; S. C. 1 Horn & Hurl. 87,
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lively, and to apportion such rates according to such several

iuterestSj and to moderate or regulate such rates with respect

to any houses, new buildings, or improvements, in such man-

ner as should be agreed on by the major part of the persons

present at any such meeting (k).

But where certain marsh lands in Kent were demised at

the clear annual rent of 400/., and the lessee undertook to

pay and discharge all outgoings whatsoever, rates, taxes,

scots, &c., whether parochial or parliamentary, that then

were or should thereafter be charged or chargeable upon or

on account of the said marsh lands, the then present land tax

only excepted, and the Commissioners of Sewers decreed a

large expenditure upon a permanent work upon (among

others) the lands in question, and assessed the owner and

occupier thereof in certain sums payable at stated periods,

and decreed that four- fifths of such sums should be taxed

assessed and charged upon the owner, and the remaining one-

fifth upon the occupier ; it was held, that though the autho-

rity of Lord Holt (/) raised a doubt whether this could

properly be considered as a parliamentary tax, yet the

very extensive words used in the agreement, and particu-

larly the word scot, which was commonly applied to a

sewers^ rate on marsh land, showed that the sewers^ rate was

included (m).

Where the taxes are to be discharged by the lessee, his

covenant for payment usually follows the covenant for pay-

ment of rent.

The covenant in question (where there are no exceptions)

generally provides for the payment of all " taxes, rates, assess-

ments, and impositions whatsoever, which now are, or at any

time or times during the continuance of the term shall or may

be assessed or imposed upon the demised premises, or on the

lessor on account thereof, or on account of the rent reserved

in respect thereof, by authority of pai'liament or otherwise

(h) Baker v. Greenhill, 3 Q. B. 148; 615; S. C. as in n. (o) next page.

S. C. 2 Ga. & Dav. 435. (m) Waller v. Andrews, 3 Mees. &
(/) In Brewster v. Kidgell, 2 Salk. Wei. 312; S. C. 1 Horn & Hurl. 87.
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howsoever." By the adoptiou of this, or a similar compre-

hensive form, most of the questions which formerly arose

on the subject are now avoided. Still it is necessary to show

the result of the decisions on cases where equal caution has

not been exercised.

It is now settled, though the point was once doubtful (%),

that the term taxes in a general covenant to pay all taxes, or

to pay rent without deduction for any taxes, will include the

land tax, and indeed all future taxes of a nature and for pur-

poses similar to those in existence at the time of the de-

mise (o) ; but not taxes which were then unknown, or not in

esse {p). So, it has been held, that a covenant by the lessee

" to pay all sum and sums of money that now is or shall be

assessed or taxed for and in respect of the premises demised

as aforesaid, for chimney money, church and poor, or visited

houses, or otherwise, above and besides the rent reserved

thereupon," included the land tax {q).

And, in conformity with these cases, it has been deter-

mined, that on a grant of a fee-farm rent "without any

deduction, defalcation, or abatement, for or in any respect

whatsoever," the rent was payable without any deduction for

the land-tax (r) ; though in an earlier case (s), where rent was

reserved in a lease payable "without any deduction or abate-

ment whatsoever," the tenant was holden to have a right to

deduct out of the rent the money paid by him for the

land-tax.

So, a covenant by a lessee to pay all parliamentary, paro-

(w) Anon. Comb. 211. Countess of 2 Dougl. 624. And see Blandford v.

An-an v. Crispe, 1 Salk. 221; S. C. Marlborough, 2 Atk. 542.

Holt, 549; 12 Mod. 54. Manning v. {p) Brewster v. Kitchin, or Kidgell,

Lunn, 2 Car. & Kir. 13. sup. Hopwood v. Barefoot, 11 Mod.

(o) Brewster v. Kitchin, 1 Ld. Raym. 237. And see Davenant v. The Bishop

317; S. C, nom. Brewster v. Kidgell, of Salisbury, 1 Vent. 223; S. C. 2 Lev.

Kidgil, or Kitehell, 1 Salk. 198; 2 Salk. 68; 3 Keb. 69.

615; 3 Salk. 340; Holt, 1 75. 669 ; Carth. {q) Hopwood v. Barefoot, sup.

438; 12 Mod. 166. Amfield v. White, (r) Bradbury v. Wright, 2 Dougl.

1 Ky. & Mood. 246. Giles v. Hooper, 624. H. T. 1781.

C.artli. 135. Champernou v. Cham- (s) Cranston v, Clarke, Say. 78.

penion, cited in Bradbury v. Wright, H. T. 1753.
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cliial, and other taxes^ tithes^ and assessments^ will include

a rent charge on the demised premises, payable to a party

who has redeemed or purchased the land-tax formerly

charged thereon ; such rent charge being a parliamentary

assessment {t).

A covenant by a bishop to pay all charges ordinary and

extraordinary will not include land-tax, because, without

peculiar observances {u), he cannot bind his successors {x) :

it is different in the case of a common person on account of

his capacity to bind his heirs.

A mere covenant by a tenant (independently of his being

the owner of the improved rent mentioned in the statute of

14 Geo, 3. c. 78 (y),) to pay the land-tax, and all other

taxes, rates, assessments, and impositions whatsoever, im-

posed by authority of parliament or otherwise howsoever,

will not render him liable to pay for the erection of a part}^-

wall; for the words taxes, rates, &c., only extend to the

land-tax, and all other taxes ejusdem generis ; among which

the duty of erecting a party-wall is not comprehended [z).

A covenant by a lessor to pay all the taxes on the land

demised [a] ; or to indemnify the lessee against all duties,

chai-ges, and taxes whatsoever to be imposed upon the lands,

except tithes {b), will not include poor and church rates; for

they are charges on the person or occupier, and not on the

land (c)

.

Where a party contracted for an assignment of a lease of

{t) The Governors of Christ's Hos- Rep. 458. Barrett v. The Duke of

pital V. Harrild, 3 Scott's N. R. Bedford, 8 Term Rep. 602. And see

126; S. C. 2 Man. & Gra. 707; 1 Sangsterr. Bh-khead,l Bos. & Pul.303.

Drinkw. 163. Ward v. Const, 10 Barn. (a) Theed v. Starkey, 8 Mod. 314.

8i Cres. 635; S. C. 5 Man. & Ry. 402. (6) Case v. Stephens, Fitzgib. 297.

(m) As to leases by Ecclesiastical (c) Theed v. Starkey, sup. Anon. 4

corporations, see ante, vol. 1, p. 238. Mod. 148. Jeffrey's case, 5 Co. 66, b.

{x) Bishop of Oxford v. Wise, in Paget v. Crumpton, Cro. EUz. 659.

1698,citedin Blandford r.Marlborough, Rowls v. Gclls, Cowp. 451-2. Milward

2 Atk. 544. Davenant v. The Bishop v. Caffin, 2 W. Blac. 1330. Rex v. St.

of Sahsbury, 1 Vent. 223; S. C. 2 Lev. Luke's Hospital, 2 Bui-r. 1063. Rex v.

68; 3 Keb. 69. St. Bartholomew's Hospital, 4 Burr.

{y) 14 Geo. 3. c. 78. s. 41. 2439. Harrison zJ.Bulcock, 1 H. Blac.

(?) Southall V. Leadbetter, 3 Term 72.
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a public-house, described to be holden at a certain net rent,

it was determined that the fact of the lease containing a

covenant by the tenant to pay land-tax, sewers' rate, and all

other taxes, furnished no ground of defence to an action for

non-performance, as a stipulation for a net rent implied a

rent clear of all deductions to which it would otherwise be

liable {d).

The principle on which the land-tax acts are framed, is, to

impose on the landlord, if there be only one, or on each land-

lord respectively, if sub-tenancies exist, a burthen proportioned

to the amount of rent received by him (e). The words of the

17th section of the general act (/) applicable to this subject

are, " that the several and respective tenant or tenants of all

houses, lands, tenements, and hereditaments, in England,

Wales, or Berwick-upon-Tweed, which shall be rated by

virtue of this act, are hereby required and authorized to pay

such sum or sums of money as shall be rated upon such

houses, lands, tenements, or hereditaments, and to deduct

out of the rent so much of the said rate as in respect of the

said rents of any such houses, lands, tenements, and heredit-

aments, the landlord should and ought to pay and bear : and

the said landlords both mediate and immediate, according

to their respective interests, are hereby requii-ed to allow such

deductions and payments upon receipt of the residue of the

rents." And the next section {g) enacts, that every tenant

paying the said assessment or assessments last mentioned

shall be acquitted and discharged of so much money as the

said assessment or assessments shall amount unto, as if the

same had actually been paid unto such person or persons to

whom his rent shall have been due and payable ; and it

further provides that differences between landlord and tenant

shall be settled by the commissioners.

(d) Bennett r. Womack, 3 Car. & cases cited post.

Pa. 96; S. C. 7 Barn. & Cres. 6'27; (/) 38 Geo. 3. c. 5, made perpetual

1 Man. & Ry. 644. by 38 Geo. 3. c. 60. s. 1.

(e) Ward v. Const, 10 Barn. & Cres. (r/) Sect. 18.

635; S. C. 5 Man. & Ry. 402, and the
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The same statute also expressly declares (//), that nothing

therein contained shall be construed to alter, change, deter-

mine, or make void, any contracts, covenants, or agreements

whatsoever, between landlord and tenant, or any other persons

touching the payment of taxes and assessments in England,

Wales, and Berwick-upon-Tweed.

Hence, unless the contrary be agreed upon, the landlord

must bear the burthen in proportion to the amount of his

rent. And, therefore, where a building lease was granted at

the yearly rent of 11., and the premises, having been greatly

improved, were afterwards underlet for 547. per annum, the

original lessor was held only liable to pay the land-tax in

proportion to the old rent (i)

.

So, where a lessee covenanted to pay all rates, assessments,

&c., both ordinary and extraordinary, which during the term

should be rated, taxed, charged, assessed, or imposed, or arise,

or become payable out of, for, or in respect of the demised

premises, (the land-tax excepted,) and in consequence of

various new buildings erected by the lessee, in pursuance of

a covenant for that purpose contained in the lease, an addi-

tional land-tax was imposed, it was held, that the landlord

was only bound to pay the amount of land-tax charged on

the premises at the time of the demise; for the act(^) directed

the tenant to pay the land-tax in the first instance, and to

deduct out of the rent so much of the rate as in respect of

the said rent the landlord should and ought to pay and

bear (/).

It is observable, that in the case of Hyde v. Hill the cove-

nant was only on the part of the lessee to pay all taxes, &c.,

except the land-tax ; but the same principle of construction

was adhered to in a later case {m), where the lessor expressly

(/() Sect. 35. 12 J. B. Mo. 68.

(0 Barnfather v. Lee, E. T. 26 ^4^ 28 Geo. 3. c. 2. s. 17. The act of

Geo. 3. B. R. cited by BuUer, J., 38 Geo. 3. c. 5, contains a similar pro-

3 Term Rep. 379. Yeo v. Leman, vision; s. 17.

2Stra. 1191 ;S.C.,nom, Yaw v.Lemau, (Z) Hyde «. Hill, 3 Term Rep. 377.

1 Wils. 21. Whitfield v. Brandwood, \m) Watson v. Home, 7 Bai-n. &
2 Stark. 440. Bramston r. Robins, Ores. 285; S. C. 1 Man. & Ry. 191.
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covenanted to pay " as well tlie land-tax as all other taxes,

charges, rates, assessments, and impositions, parliamentary,

parochial, or otherwise, already charged, or to be charged,

upon or in respect of the said demised premises, or any part

thereof," and the value of the lands was greatly increased.

The court said, that the covenant must receive a reasonable

construction ; that if it were literally construed, so as to make

the landlord liable for all taxes charged in respect of the

improved value, it might possibly happen, in consequence of

the improved value of the premises, and the increased rate of

taxation, that he would have nothing to receive for the use

of his land, which could never have been his intention.

So, where a lessee covenanted to pay his rent, all taxes

thereon being to him allowed, and also all such further or

additional rates and taxes as might be assessed on the pre-

mises, or on any additional buildings or improvements which

the lessee might erect on the premises ; and the lessor cove-

nanted to pay all rates, taxes, and assessments whatsoever

which might be assessed on the premises, or on the lessee in

respect of the yearly rent, save and except as to such fm'ther

or additional taxes or assessments as might be assessed or

charged on the premises; and after the demise, the amount

of the rates and taxes payable in respect of the premises had

considerably increased ; the court held, that the landlord had

taken a point at which he would be taxed; and that, however

the taxes might vary beyond that point, he was only to be

taxed according to the then ad valorem rate on the rent re-

served ; and, therefore, that the remainder beyond the then

rate on the premises was to be borne by the tenant ; that if

it were otherwise, it might happen, if the rates Avere greatly

increased, that the landlord would have nothing to receive

from the tenant {n)

.

To the same effect is the more recent case of Watson

V. Atkins (o). The premises demised formed about seven

(»i) Graham v. Wade, 16 East, 29.

(o) Watson v. Atkins, 3 Barn. & Aid. 647.
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sixteenths of certain premises belonging to tlie lessor, and

occupied by liim; the whole of which at the time of the lease

stood rated to the different taxes, &c., at the value of 35Z. per

annum. The lessor covenanted to pay all such taxes, charges,

&c., whatsoever, which were then payable or chargeable on

the premises, or any part thereof, or on the rent thereby

reserved : and the lessee covenanted to pay all fresh taxes,

charges, &c., which should at any time thereafter be taxed,

rated, &c. The lessee ha^dng considerably improved the

property, and a separate assessment to the amount of 35/. a

year being made on the demised premises, a question arose

whether the taxes imposed on the demised premises were

fresh taxes or not. Abbott, C. J., considered that from the

moment a distinct assessment was made on the demised pre-

mises, the taxes became fresh taxes, and that the lessee was

liable to the payment of the whole ; but Justices Bayley and

Holroyd dissented from this opinion, and held, that the

lessee's covenant extended either to new taxes, or to such

additional or further taxes as might be imposed in conse-

quence of any improvement of the premises ; and, therefore,

that the lessor ought to pay such rates and taxes as were

chargeable in respect of seven sixteenths of the premises, the

whole to be computed as of the annual value of 35A

Where a landlord covenanted for payment of the land-tax,

and all other rates, &c., and the premises were afterwards

assessed at a less annual sum than the improved annual

value, in consequence of a composition for his taxes effected

by the tenant under the provisions of a local act of pai'lia-

ment, the lessor was held to be liable only to that proportion

of taxes which the rent received by him bore to the full

improved value {ji).

As the amount of rent received by the landlord is the

criterion of his liability, whatever the consideration for the

lease may be ; if a lease be made in consideration of a pre-

mium, and a small annual rent, the landlord must pay such

(p) Watson V. Home, 7 Barn. & Cres. 28.-); S. C. 1 Man. & Ry. 191.
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proportion only of the lund-tjix as the reserved rent bears to

the total annual value of the premises demised [q). And the

rule is the same, though the landlord redeem the land-tax (r)

.

The land-tax is commonly, though not correctly {s), said

to be a landlord's tax; an error which probably originated in

the power conferred on the tenant of deducting from the

next payment of his rent the amount pre\dously levied on

him by virtue of the statutes.

The lien which the lessee has on his current rent for land-

tax paid by him is lost both at law it), and in equity (m), by

his neglect to deduct it from such current rent. An assignee

of the reversion might otherwise be liable to the deduction,

which the lessee had neglected to make [x) . And, therefore,

where to an avowry in replevin, on a distress for rent, the

plaintiff pleaded that divers sums of money amounting to

/. had been from time to time assessed upon the pre-

mises for land-tax, and that he as tenant was compelled to

pay the said sum, wherefore he deducted the said sum out of

his rent, that being the amount of the tax which the lessors

were liable to pay; the court held the plea to be bad, because

it did not state at what period of time the land-tax claimed

to be deducted was assessed or paid {y).

In the case of Stubbs v. Parsons [z), it was said by Bayley, J,,

that if a tenant paid his rent in full without deduction for land-

tax, he might recover the overpayment as money paid to the

landlord's use ; and Holroyd, J., also said, that the tenant's

only remedy was by action or set-off, the latter of v/hich was

(g) Ward v. Const, 10 Barn. & Cres. see Brisbane v. Dacres, 5 Taunt. 143.

635; S. C. 5 Man. & Ry. 402. (m) Attorney-General v. BaUol Col-

(r) Ibid. lege, 9 Mod. 410. East v. Thornbury,

(s) See Ward v. Const, 10 Barn. & 3 P. Wms. \-2G,ar(f. And see Wildey

Cres. 635. 649; per Littledale, J.; S.C. v. The Coopers' Company, 3 P. Wms.
5 Man. & Ry. 402. 126, n. [B]. 6th edit. Atwood v.

{€) Stubbs V. Parsons, 3 Barn. & Lamprey, Ibid. Curvie v. Goold,

Aid. 516. Denby V. Moore, 1 Barn. & 2 Madd. 163. NichoUs v. Leeson,

Aid. 123. Andrew i;. Hancock, 1 Brod. 3 Atk. 578.

6 Bing. 37; S. C. 3 J. B. Mo. 27«. (x) Stubbs v. Parsons, 3 Barn. &
Spragg V. Hammond, 2 Brod. & Bing. Aid. 516. 520.

59; S. C. 4 J. B. Mo. 431. Saunderson (y) Stubbs v. Parsons, sup.

1^. Hanson, 3 Car, & Pa. 314. And {z) Stubbs v. Parsons, sup.

VOL. M. N
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not alloAvecl in replevin (a). But tlie cases of Spragg v. Ham-
mond {b), and Saimderson v. Hanson (c), are directly opposed

to the dictum of the former learned judge. It is decided,

that he cannot recover in replevin {d) ; nor in an action of

assumpsit for money had and received, or money paid (e).

The two cases last cited arose on the property-tax act, and not

the land-tax act; Parke, J., however, in the case of Andrew

V. Hancock above cited (/) held, that the effect of the two

acts must be the same.

But where a local act pro'\'ided that a drainage-tax of 1^.

per acre should be paid by the tenants of the land charged

with the same, and that the tenants might deduct the same

out of the rents payable to their landlords, it was held, that a

tenant who, on the determination of his tenancy, paid the full

rent then due, without deducting the tax falling due on the

day of the determination of the tenancy, but not then called

for, might recover from the landlord the amount of tax Avhich

he (the tenant) was afterwards compelled to pay {g).

On the other hand, where, for a series of years, a lessor had

allowed his tenants to deduct a sum yearly for the land-tax,

according to the improved value of the premises demised, and

had given receipts accordingly, it was held that he could not

distrain upon a subsequent tenant for the money which had

been so allowed. L. C. J. Best, however, said, that if it had

appeared as a fact upon the case that the landlord thought

that the assessment for the land-tax was made upon the old

rent, and not upon the improved rent, he might recover {h).

By the late property-tax act [i), unless the premises held by

the lessee be under the annual value of 1 0/., when the assess-

(a) See also Andi-ew v. Hancock, (c) Denby v. Moore, 1 Barn. & Aid.

1 Brod. & Bing. 37. 46. 123. Gumming v. Bedborough, 6 Law

(6) Spragg V. Hammond, 2 Brod. & Times, 39(5. 462.

Bing. 59. (/) 1 Brod. & Bing. 46.

(c) Saunderson v. Hanson, 3 Car. & (j/) Dawson v. Linton, 5 Bam. &
Pa. 314. Aid. 521 ; S. C. 1 Dow. & Ry. 117.

(d) Andvew v. Hancock, 1 Brod. & {h) Bramston r. Robins, 12 J. B.

Bing. ?,1. Stubbs v. Parsons, 3 Barn. Mo. 68. 79.

& Aid. 516. (0 5 & 6 Vict. c. 35.
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ment is made on the lessor [k), the tax on the rent payable

by a lessee is in the first instance charged on and paid by the

lessee (/), who is entitled to deduct the amount out of the next

payment of his rent (m) ; and all landlords both mediate and

immediate must allow the deduction upon receipt of the resi-

due of the rent (w) ; and it is provided {o), that no contract,

covenant, or agreement, between landlord and tenant, or any

other persons, touching the payment of taxes and assessments

to be charged on their respective premises, shall be deemed

or construed to extend to the duties charged thereon under

the act, nor to be binding contrary to the intent and mean-

ing of the act : and that all such deductions shall be made

and allowed, notwithstanding such contracts, covenants, or

agreements.

In case of any difference between landlord and tenant

touching the sums to be deducted, the commissioners for

general purposes in their several districts are empowered and

required {p) to settle the proportions of such payments and

deductions, and in default of payment to levy the same.

Money paid by a tenant on account of his landlord under

the above-noticed provisions of this act may be set off or

deducted in an action brought by the landlord for recovery of

rent. And where to an action of covenant for non-payment

of rent, the defendant pleaded, as to 2/. 0*. lOd., parcel of the

rent, that whilst he held the premises as tenant to the plain-

tiff, and while the plaintiff was entitled to the rent, and be-

fore any part of it became due, to wit, on the 5th of April,

1843, 2/. Os. lOd., being at the rate of Id. for every 20^. value

of the premises, was duly, and according to the form of the

statute in such case made and provided, assessed on the pre-

mises in respect of the property thereof for the year then next

ensuing, and that afterwards, and before the commencement

of the suit, to wit, on the 2Sth of August, 1844, the defen-

(i) Sect. 10. Sched. (A). No. iv. (m) Sect. 60. Sched. (A). No. iv.

3rd rule. .Otli rule.

(0 Sect. G.3. No. ix. l.st rule, and (w) Ibid,

sect. 73. (o) Sect. 73.

(p) Sect. 1()0.

N 2
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dant paid the collector of the said tax the said 2/. 0*. 10^.,

and that the defendant had never made any payment to the

plaintiff on account of the rent of the premises since the pay-

ment of the Zl. Os. lOd., the plea was held sufficiently to

show, upon general demurrer, that, obscurely as the sta-

tute was hinted at, the 2/. 0^. 10^/. was assessed upon the

value of the property under the act of 5 & 6 Yict. c. 35. s. 60.

No. iv. Ninth rule {g)

.

Language so very similar to that employed in the act of

Victoria was used in the act passed for the like purpose in

the reign of George the Third (r), that the decisions aflFecting

it may be considered as expositions of the sections above

noticed of the act of A^ictoria.

Thus it appears, that a covenant by the lessee for payment

of the property tax, &c., and for indemnifying the lessor

therefrom, though void in itself, will not defeat a distinct

covenant for payment of rent "clear of all parliamentary,

parochial, and other taxes, rates, assessments, and deductions

whatsoever;" inasmuch as those words must be understood

to refer to taxes which the tenant may lawfully covenant to

pay in exoneration of his landlord ; and that if the tenant

has paid the property tax for his landlord, he may, notwith-

standing such covenant, produce the collector's receipt to the

landlord in discharge of so much of the rent {s).

If the tenant pay his rent without deducting the property

{q) Franklin v. Carter, 1 Man. Gra. paid by, the respective occupiers, sub-

& Sc. 750; S. C. 3 Dowl. & Lown. ject to sucli deductions and repaj-ments

2 ^ 3_ as were tliereby autliorised and allowed,

(r) 46 Geo. 3. C.65 ;thel95th section and that all such deductions and re-

of which enacted, that no contract, payments should be made and allowed

covenant, or agi-eeraent, between land- accorduigly, notwithstanding such con-

lord and tenant, or any other persons, tracts, covenants, or agreements,

touching the paj-ment of taxes or as- (s) Gaskell v. King, 11 East, 165.

sessments to be charged on their res- And see Wigg r. Shuttleworth, 1 3 East,

pective premises, should be deemed or 87. Readshaw v. Balders, 4 Tamit. 57.

construed to extend to the duties Fullerr. Abbott, 4 Taunt. 105. Tinck-

thereby charged thereon, nor to be ler r. Prentice, 4 Taunt. 549. Morgan

binding contrary to the intent and v. Edwards, 6 Taunt. 395; S. C.

meaning of the act; but that all such 2 Marsh. 96.

duties should be charged upon, and
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tax, he loses his lien on the current rent {t), and cannot

afterwards recover the overpayments, which were voluntarily-

made, in an action for money had and received {u), or money

paid (ai), nor will equity give him relief {y). Abbott, J.,

however, said, that cases might be suggested in which a

tenant might recover ; as if he had not his property-tax re-

ceipts with him at the time when he made the next payment

of rent, and the landlord, on being applied to immediately

afterwards, should refuse to pay back the money {z).

The late act for the commutation of Tithes (a) provided (b),

'' that any tenant or occupier who at the time of such commu-

tation shall occupy at rack-rent any lands of which the tithes

shall be so commuted, may within one calendar month next

after the confirmation of the apportionment by the Commis-

sioners, signify, by writing under his hand, given to, or left

at the usual residence of, his landlord, or his agent, his

dissent from being bound to pay any rent-charge apportioned

and charged on the said lands as aforesaid, and in that case

such landlord shall be entitled, from the time when the said

apportionment shall take efi'ect, and during the tenancy or

occupation of such tenant or occupier, to stand, as to the

perception and collection of tithes, or receipt of any com-

position instead thereof, in the place of the owner of the

tithes so commuted, and to have all the powers and remedies

for enforcing render and payment of such tithes or com-

position which the tithe-owner would have had if the com-

mutation had not taken place/'

And (c) " that any tenant or occupier at the time of such

commutation who shall have signified his dissent from being

bound to pay any such rentcharge as aforesaid, or who shall

hold his lands under a lease or agreement providing that the

(<) See ante, p. 177. of this volume. 126-7, and cases cited in note [B].

(m) Denby v. Moore, 1 Barn. & Curriev. Goold,2 Madd. 163. NichoUs

Aid. 123. Andrew v. Hancock, 1 Bi'od. v. Leeson, 3 Atk. 573.

& Bing. 37. 45; S. C. 3 J. B. Mo. 278. (z) Denby v. Moore, sup.

(x) Gumming?'. Bcdborough, 6 Law («) 6 & 7 W. 4. c. 71.

Times, 396. 462. (b) Sect. 79.

(y) East V. Tliornbury, 3 P. VVnis. (') Sect. 80.
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same shall be liolden and enjoyed by bim free of tithes, and

every tenant or occupier who shall occupy any lands by any

lease or agreement made subsequently to such commutation,

and who shall pay any such rent-charge, shall be entitled to

deduct the amount thereof from the rent payable by him to

his landlord, and shall be allowed the same in account with

the said landlord."

^ bi

Section IV.

—

Of the covenant to repair, and yield up

IN REPAIR.

In almost every lease the repairs of the demised premises

form the subject of an express covenant. The covenant to

yield them up in repair at the end of the term is sometimes

distinct, but more frequently associated with the covenant to

repair. As they have a common object in view, the}^ may be

considered together in the present section.

It appears, that, independently of contract, a tenant from

year to yeai' must keep the premises wind and water tight [d'),

and make fair and tenantable repairs (e), as by putting fences

in order (/), or replacing windows or doors that are broken

during his occupation {y); but he is not Hable for the mere

ear and tear of the premises (A) ; nor answerable if they ai'e

burnt down ; nor bound to rebuild if they become ruinous

by any other accident (i) ; nor to replace doors and sashes

worn out by time {j) ; to put on a new roof, or make similar

substantial and lasting repairs (/:), or what are called general

repairs (/)

.

(iX) Anworth v. Johnson, 5 Car. & N. P. C. 7.

Pa. 239. Leach v. Thomas, 7 Cai*. & {j) Anworth v. Johnson, 5 Car. &
Pa. 327. Fisher v. Maguire, Arms. Pa. 239.

Mac. & Og. 51. 55. (A-) Ferguson v. , sup. Leach v.

(e) Cheetham v. Hampson, 4 Term Thomas, 7 Car. & Pa. 327. Doe dem.

Rep. 318. Gregory v. Mighell, 18 Thomson v. Arney, 12 Adol. & Ell.

Ves. 331. 476; S. C. 4 Per. & Dav. 177. Fisher

(/) Cheetham v. Hampson, sup. v. Maguire, Arms. Mac. & Og. 51. 55.

(r/) Ferguson v. , 2 Esp. 590. (?) Horsefall v. Mather, Holt's

{h) Torriano r. Young, 6 Car. & Pa. N. P. C. 7. Brown r. Crump, 1 Marsh.

8-12. 567.

(i) Horsefall v. Matlier, Holts
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And it has beeu held, that a tenant of a house under a

written agreement, by which he undertakes to keep it in

tenantable repair during his term, is justified in quitting it

in the course of the term, without notice, if the premises

become unwholesome for M^ant of sufficient drainage, and

cannot be kept dry without extravagant and unreasonable

labour and expense on his part(m).

In the absence of agreement, the landlord, for his own

sake, will generall}" prevent the premises from running to

decay; but he cannot be compelled to repair (/i), even though

the premises be destroyed by fire (o). So, Avhere a house was

demised, with the use of a pump, it was held, that an action

of covenant could not be supported against the lessor for not

repairing the pump ; though the lessee himself might do

what was necessary to secure his enjoyment ofit(7j). It is

settled, that the lessor is not liable to repair under a cove-

nant for quiet enjoyment, notwithstanding the premises be

destroyed by fire [q]

.

But, as we have said, the lease specifies the party by whom
the repairs are to be effected. The burthen is generally

thrown on the lessee. It seems, however, that in the city of

London (r), in Norfolk, and the Isle of Ely [s), a difi'erent

usage prevails
;

yet, notwithstanding such usage, if an agree-

ment be entered into for a lease with usual covenants, the

word usual will be considered usual all over England, and fix

the necessity of repairing on the lessee, if he sue for a specific

performance of the contract ; though the case might be dif-

ferent should the lessor be plaintiff to compel the lessee to

take the lease (/).

(m) Collins v. Barrow, 1 Mood. & (p) Pomfret ». Ricroft, sup. Rhodes
Rob. ] 12. V. BuUardj sup.

(w) Pomfreti;. Ricroft, 1 Siiund. 321; (5) Browu v. Quilter, Ambl. 619.

S. C. 1 Vent. 26. 44 ; 1 Sid. 429 ; 2 621; S. C. 2 Eden, 219.

Keb. 505. 543. 569. Rhodes 1;. Bui- (r) Bro. Ab. Dette, pi. 13. Hartw
lard, 7 East, 116. Windsor, 12 Mees. & Wei. 68. 84.

(0) Pindar v. Ainsley, cited, 1 Term (s) Burwell v. Harrison, Prec. Ch.

Rep. 312. Belfour v. Weston, 1 Term 25; S. C. nom. BmTell v. Harrison,

Rep. 310. Steele v. Wrijrht, cited, 2 Vern. 231.

1 Term Re]). 708. Staines v. Morris, {() Ibid.

1 Vcs. & B. Ji-i:5.
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A party may be bound by his express covenant to repair

before his lease commences in point of interest. Thus, where

a lessee of a house and mill for thirty-one years underlet the

mill for five years, and afterwards demised the house and mill

for thirty-one years {u) to another, who covenanted to repair

the premises during the aforesaid term of thirty-one years,

the court held the covenantor liable to repair during the five

years, though the lessee for five years had refused to attorn (.r)

;

for the covenantor's lease had commenced in point of com-

putation, though not in point of interest, and the covenant

was to repair during the thirty-one years (y).

A covenant to repair runs with the land and binds an as-

signee of the demised premises, although not mentioned in the

covenant by name (z) ; for it affects the estate of the term and

of the reversion in the hands of the owner for the time being.

If the charge be cast on the lessor, the rent is the greater

;

if on the lessee, he pays the less rent ; and as an assignee

has the benefit, it is but reasonable that he should be subject

to the charge (a) ; and an assignee of the reversion may sue

upon the covenant, if the premises continue ruinous in his time,

although they became so before the assignment to him [h).

An equitable assignee is liable in equity to the lessee to

repair damages occurring during the holding of the former (c)

.

An assignee by way of mortgage is equally Uable though

he never take possession ; nor will equity interpose in his

favor, on his own application [d).

Until lately, a mere depositary of a lease by way of mort-

(it) This was an assignment ; see v. Williams, 2 Lev. 92. Buckley v.

ante, vol. 1. p. 9, e< seg'. Pirk, 1 Salk. 316. Smith v. Arnold,

(.r) Attornment was rendered unne- 3 Salk. 4. Keeling v. Morrice, 12 Mod.

cessary by 4 Anne, c. 16. s. 9. 371. Congham r. King, Cro. Car. 221

;

(?/) Lewyn v. Forth, 1 Vent. 185; S. C, nom. Conan v. Kemise, W. Jo.

S. C. 2 Keb. 848. 879; 3 Salk. 108. 245.

(2) Spencer's case, 5 Co. 16, a. 1st («) Buckley v. Pirk, 1 Salk. 316.

resolution; S. C. 2 Bulstr. 281. Dean (i) Mascal's case, 1 Leon. 62; S. C.

& Chapter of Windsor's case, 5 Co. Mo. 242.

24, a.; S.C.,nom. Hyde v. The Dean and (c) Close v. Wilberforce, 1 Bcav. 112.

Chapter of Windsor, Cro. EUz. 457, Willson v. Leonard, 3 Beav. 373.

(the second page of that number,) 552; (tZ) Pilkington v. Shallcr, 2 Vern.

S. C, nom. Hide v. Le Dean and 374; S. C. 1 Eq. Ca. Ab. 47. pi. 6.

Canons de Windsor, Mo. 399. Lougher
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gage, whether he had entered into possession of the premises

or not, was compellable to take an actual assignment, and so

clothe himself with the legal estate^ and its attendant liabili-

ties (e) ; but the alarming consequences of this doctrine,

especially to the commercial community, who are in the

habit of taking deposits of leases as secui'ities for loans,

coupled with the circumstance of its being discountenanced

by the profession, caused the point to be reviewed ; and it is

now determined, that the lessor has no equity to compel the

depositary to take an assignment of the lease, or the depositor

to assign it (/). Nor will the court compel an equitable

assignee, at the suit of the lessor, to discover whether the

lease has been assigned to him, and enforce him to perform

the covenants in specie [g) . The plaintiff will be left to

recover at law as well as he can [h)

.

In the case of Goddard v. Keate(i), a bill was filed against

an equitable underlessee, (the legal estate being outstanding

in her trustee,) to compel her to repair; but she insisted

that, as this was not an assignment, but only a derivative

lease, and as there was no privity between her and the first

lessor, the plaintiff, she ought not to be charged in equity;

that the plaintiff had a proper remedy at law against the

executors of the first lessee, who were not made parties, nor

brought before the court ; that if the first lessee had not left

assets, there might be some reason in equity to charge her

with the covenant ; but that where the proper remedy did

not fail, the plaintiff should not be suffered to resort to this

extraordinary remedy ; and, thereupon, the bill was dismissed.

In a late case [j), C, by indenture, demised a house to L.

The deed, after reciting that L. had agreed with C. to take a

lease of the premises, and that it had been agreed that R.

(e) Lucas v. Comerford, I Ves. Jun. S. C. 1 Eq. Ca. Ab. 47. pi. 6.

235; S. C. 3 Bro. C. C. 16G; cited, {h) Ibid.

1 Meriv. 264. Flight v. Beutley, (i) Goddard v. Keate, 1 Vern. 87;

7 Sim. 149. S. C. 1 Eq. Ca. Ab. 47. pi. 7.

(/) Moores v. Choat, 8 Sim. 508. {j) Copland v. Laporte & Reynolds,

Jenkins v. Portman, 1 Keen, 435. 3 Adol. & Ell. 517.

(.'/) Sparkes v. Smith, 2 Vern. 275;
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should enter into the covenant thereinafter contained for

securing the due payment of the rent, witnessed, that, in

consideration of the rent and covenants thereinafter con-

tained on the part of L. to be paid and observed, and parti-

cularly in consideration of the covenant thereinafter also

entered into by R., he did demise, &c. And L. and R. " for

themselves and their several and respective heirs, executors,

&c., covenanted with C. in manner following, that they, L.

and R., then- heirs, &c., would pay the rent: And also that he

L. would pay all taxes, rates, &c. : And further that he, L.,

would repair the premises during the term /^ and the ques-

tion was, whether R. was liable under the covenant to repair.

The court held that he was. They said that the defendants

jointly covenanted that both should pay the rent, and that

L. should keep the premises in repair ; that the language of

the recital did not go to so great an extent; but that it was

not inconsistent with this view of the covenants.

Where a party took premises by a written agreement for

three years and a quarter, and engaged to keep them in good

repair during the time they should be in his occupation, and

occupied them accordingly, he was held liable to repair,

though the agreement, being neither stamped as a lease, nor

signed by both parties, was void as to the duration of the

term by the statute of frauds {k).

A general covenant to repair is binding on the tenant

whatever may be the cause of dilapidation ; whether the

injury or destruction proceed from the act of a stranger (/),

from storms, flood, the Queen^s enemies, lightning, or acci-

dental fire (w). The law upon this point, though subject to

(k) Richardson v. Gifford, 1 Adol. Paradine r. Jane, Al. 26; S. C. Sty. 47.

& EU. 52. Leases required by law to Anou. Dy. 324, a, pi. 34. Compton v.

be in wTiting must now be made by Allen, Sty. 162. Poole v. Archer,

deed. See 8 & 9 Vict. c. 106. 2 Show. 401 ; S. C. Skin. 210. Ches-

(0 Green v. Eales, 2 Q,. B. 225; tei-field r. Bolton, Com. 627. Bullock

S. C. I Ga. & Dav. 468. v. Dommitt, 6 Term Rep. 650; S. C.

(m) Walton 1-. Waterhouse,2Saund. 2 Chit. 608. Pymr. Blackburn, 3 Ves.

420; S. C. 3 Keb. 40. Anon. 1 Vent. 38. And see Rook v. Worth, 1 Ves.

30. Walton v. Johnson, 2 Keb. 535. 462. Brecknock and Abergavenny
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repeated trials has been uniform from the time of Edward

the Third (w).

At common law^ a tenant for life or years, who held under

a contract with the owner of the fee, and not by act of law,

as tenant in dower, not being punishable for waste (o), was

not responsible for the consequences of fire ; but the statutes

of Mai'lbridge {p) and Gloucester {q), by extending the writ

of waste (r) to any farmer or other that held in any manner

for life or years, rendered him liable to damages for the

injury. From this liability, however, he was first reheved by

an act passed in Queen Anne's reign {s), and more recently by

the statute of 14 Geo. 3, c. 78 {t), by which it is enacted {u),

that no action, suit, or process, whatsoever, shall be had,

maintained, or prosecuted, against any person in whose

house or chamber any fire shall accidentally begin, or any

recompense be made by such person for any damage suffered

or occasioned thereby. Hence, unless the lease contain an

engagement to repair, which by the act last noticed is ex-

pressly authorised [x], the landlord has no remedy against his

tenant in case of the destruction or injury of the demised pre-

mises by fire.

The tenant's liability under his covenant is founded on a

distinction between a duty created by the act of law and the act

of the party ; for " Avhere the law creates a duty or charge,

and the party is disabled to perform it without any default in

hira, and hath no remedy over, there the law will excuse

him ;" as formerly in the case of waste (y), if a house were

destroyed by tempest, or by enemies, the lessee was excused
;

" but when the party by his own contract creates a duty or

Canal Company v. Pritchard, 6 Term by 3 & 4 W. 4. c 27, s. 36.

Rep. 750. Monk V. Cooper, 2 Stra. 763; (s) 6 Anne, c. 31. s. 6, made per-

S. C. 2 Ld. Raym. 1477. petual by 10 Anne, c. 14.

(w) 40 E. 3. 5. 11. Bro. Ab. p. 192, (t) 14 Geo. 3. c. 78.

b., Covenant, pi. 4. (m) Sect. 86.

(o) 2 Blac. Com. 282-3. {x) Sect. 86.

{p) 32 Hen. 3. c. 23. {y) The writ of waste was abolished

(7) 6 Ed. 1. c. 5. by 3 & 4 W. 4. c. 27. s. 36.

{'!') The writ of waste was abolished
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cliarge upon himself^ lie is bound to make it good, if he may,

notwithstanding any accident by inevitable necessity, because

he might have provided against it by his contract" (z).

Upon this principle, it has been held (a), that if a party

covenant to repair under a penalty, and the premises be

destroyed by flood or hghtning, though he will be excused

from the penalty, the misfortune being occasioned by the act

of God, which cannot be resisted, yet he must repair in con-

venient time, because he has expressly contracted to do so.

According to RoUe^s Abridgment {b), and Sheppard^

Touchstone (c), the presence of the plague at a house is a

good excuse for the non-performance of a covenant to re-

pair it by a specific day ; though the neglect to repair it

within a convenient time after the disappearance of the disease

will amount to a breach {d). But, perhaps, the point may not

be altogether free from doubt {e).

But if a bond be given, conditioned to be void on effecting

certain repairs, the bond will be valid notwdthstanding the

performance of the condition be impossible. Thus, where, on

a demise of two messuages and premises, the lessee gave a

bond conditioned to be void if at all times during the term

he should maintain and repair the said two messuages with

good and sufficient reparations ; and, an action being brought

upon the bond, the defendant pleaded that he had performed

the conditions in all, but as to one kitchen, which was so

ruinous at the time of the demise, that he could not maintain

or repair it ; that he, therefore, took it down and rebuilt it,

in as short a time as possible, in the same place, as large and

as sufiicient in breadth, length, and height as the other kit-

chen was ; and that the said kitchen, at aU times after the

re-edifying of it, he had sustained, and maintained, and well

(2) Paradine r. Jane, Al. 26; S. C. (d) Shep. Touch. 174.

Sty. 47. (e) See Shubrick v. Salmond, 3 Burr.

(a) Anon. Dy. 33, a. pi. (10). 1637. Barker v. Hodgson, 3 Mau. Ac

(b) Lawrence r. Twentiman, 1 Rol. Selw. 267. Tompson v. Miles, Rol. Ab.

Ab. 450. pi. 10. 450. Condition (G). pi. 9. 7 Term
(<) Shep. Touch. 174. llcp. 384.
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repaired ; the court held, on demurrer, that the plea would

have been good in an action of waste (/) ; but that as the

defendant by his own act had tied himself to an inconve-

nience, he must at his peril provide for it [g]

.

If woods, trees, or other natural productions, be demised,

with a covenant by the lessee to leave them in as good plight

as he found them, he will be excused from performance if

they be uprooted by tempest; for this is the act of God
against which no human foresight can provide ; but if, by

felling the trees himself, he render the performance of his

covenant impossible, he is immediately liable to an action,

though he merely covenant to leave the trees in as good con-

dition as he found them (h).

But where a lessee covenanted to deliver up the premises

at the end of the term in good repair, " and all the trees

which now are standing in the orchard of the said premises,

whole and undefaced, reasonable use and wear only ex-

cepted," it was held, that he was not guilty of a breach by

cutting down trees decayed and past bearing in different

parts of the orchard, particularly where the orchard was too

crowded, and he planted thriving young trees in another

part of the grounds; the removal of such as were past

bearing being considered the reasonable use of the orchard

and trees (i).

If the demise be of buildings, and the covenant be merely

to leave them in repair, the lessee may pull them down with-

out being liable to an action ; because he may repair them

before the end of the tenancy, and thus comply with his

covenant to leave them in repair (Jc)

.

It is laid down in Main's case {I), that if a man lease a

(/) The writ of waste was abolished 335. And see Williams v. Hide, Palm,

by 3 & 4 W. 4. c. 27. s. 36. 549, ar^. Mo. 313. 32.3. 7 Co. 15, a.

{g) Wood ;;. Avei'y, 2 Leon. 189; (i) Doe dem. Jones v. Crouch, 2

S. C. Sav. 96. Campb. 449.

(h) Main's case, 5 Co. 21, a. Plowd. (Jc) Walter, or Waterer, v. Mounta-

29. 40 E. 3. 5. 11. Shep. Touch. 173. gue, sup. Shop. Touch. 173.

Hardr. 387. 1 Co. 98, a. Walter -y. (/) Main's case, 5 Co. 21, a. 1st

Mountague, 2 Rol. 332. 347; S. C, resolutiou.

nom. Waterer v. Mountague, Godb.
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manor for years^ and the lessee covenant to keep tlie houses

of the manor, and as much as is in the manor, in as good

plight as he found them, and during the term the lessee

commit waste in the houses, and cut down the oaks, the

lessor may maintain an action of covenant before the end of

the term for the oaks ; because for them it is impossible that

the covenant should be performed ; but otherwise it is of the

houses. But, in the modern case of Luxmore v. Robson [m).

Lord Ellenborough and Mr. Justice Bayley said, that the

common sense, the practice, and the general convenience of

mankind, required that a construction different from that in

the case cited should be adopted ; and that neither common

sense, nor any principle of law, would lead to the conclusion

which the passage cited from the 5 Rep. would seem to

warrant.

In that case, (Luxmore v. Robson,) the lessee covenanted

to repair and keep in repair the premises demised ; and for a

breach the lessor brought an action during the term. For

the defendant it was contended, that no right of action

vested in the plaintiff before the expiration of the term, as

the lessee might repair at any time during the term, and

thus satisfy the covenant ; but the court held, that, as, by

the terms of the covenant, the lessee was bound to keep the

premises in repair; to keep them in repaii', he must have

them in repair at all times dm'ing the term ; and that if they

were at any time out of repair, he was guilty of a breach of

covenant, Avhich was the proper subject of an action.

If the tenant, after the expiration of his term, hold over

under a verbal agreement with his landlord, the tenancy is

impliedly subject to all the covenants in the lease which are

applicable to the tenant's new situation (w) ; and, therefore,

if the lease contained a covenant by~ hTttr't:o repair, and the

premises be burnt down, he must rebuild them. In the case

(m) Luxmore v. Robson, 1 Barn. & 471-2. Beavan ^^Delahay, 1 H. Blac.

Aid. 584. 8. Torriauo v. Young, 6 Can-. & Pa.

(n) Digby7;.Atkinson,4Campb.275. 8-11. Beale r. Sanders, 3 Bing. N. C.

Doe dem. Rigge r. Bell, 5 Term Rep. 850: S. C. 5 Scott, 58; 3 Hodg. 147.
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first cited, the tenant paid an advanced rent under the agree-

ment; bnt that circumstance was not considered to make

any difference; for the advanced rent incorporated the old

terms with the new contract, the parties still being supposed,

in other respects, to have had reference to the old lease (o)

.

The landlord in such a case may either bring an action on

the case, declaring specially on the implied agreement, with

an averment that the plaintiff was always ready to perform

his part, or in assumpsit on the implied promise raised by the

continued holding; but covenant is not maintainable {p).

But where certain premises were let to the churchwardens

and overseers of a parish, subject to a covenant to repair,

which was broken during the term, and so continued at the

end of it, and the lessees, and the parties who succeeded

them in office, continued to hold over after the expiration of

the term, when the reversion became vested in the plaintiff,

it was held, 1st, that the defendants were not liable in

assumpsit on the breach of an implied contract arising out

of a new tenancy from year to year, as they became tenants

of the premises in that very condition which they were sup-

posed [by the plaintiff, the assignee of the reversion,] to

have undertaken that they should never fall into ; and, 2dly,

supposing them liable, that the plaintiff could not sue them

for the damage arising from the breach of their implied

undertaking, as they were liable to the original lessor on

their breach of covenant {q).

The tenant's liability under a covenant to repair, to re-

instate the premises if burnt down, has led to the frequent

introduction into the covenant of an exception against

accidents by fire ; but as the exception protects the tenant

without charging the landlord, the latter is not at law bound

to repair (r).

An exception against damage by fire in a covenant for

(o) Ibid. of St. Peter, Hereford, 4 Adol. & Ell.

(p) Ibid. Kimpton v. Eve, 2 Ves. 520.

& B. 353. (r) Weigall v. Waters, 6 Tei-ni Rep.
(fj) Johnson v. The Churchwardens 4)!9. As to Equity, see next page.
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payment of rent does not extend to the covenant to repair

;

for there is no necessary connection between the covenants {s).

Where a power authorised the grant of leaseSj so that in

every such lease there should be contained usual and reason-

able covenants, a lease with a covenant by the lessor to repair

damages occasioned by tempest or hghtning was held to be

void ; such a covenant by a lessor being unusual and unheard

of(/).

If a lessee enter into an absolute covenant to repair the

demised premises, and also to insure them against fire in a

specified sum, his liability under the former covenant is not

limited to the sum mentioned in the latter (u)

.

It is a fatal variance to declare on a covenant as a general

one to repair, when there is an exception of fire and other

casualties (<r)

.

We have seen that no liabihty to repair is thrown by law

on the lessor by an exception against damage by fire con-

tained in the lessee^s covenant (y) : and it is important to

ascertain whether a different rule obtains in equity.

The concluding remark in Lord Kenyon's judgment in

Weigall V. Waters {z), which might perhaps at first be consi-

dered as intimating an opinion in favor of the existence of an

equity for the tenant, signified (as remarked by Macdonald,

C. B.,) (a), merely that if there was any remedy at all, it

must be in equity; it negatived the remedy sought at law,

but did not affirm the existence of an equitable claim.

Campden v. Moreton {b) appears to be the first case in

equity on the subject. The lessee covenanted to pay the rent

during the term, and to repair, casualty by fire excepted.

The houses were bui-nt down, and the lessor, who had insured

(s) Hare v. Groves, 3 Anstr. 696. (y) Ante, p. 191 of this volume.

(t) Doe dem. Ellis v. Sandham, 1 (z) Weigall v. Waters, 6 Term Rep.

Term Rep. 705. Medwin v. Sand- 488-9. And see ante, p. 191.

ham, .3 Swanst. 685. And see Doe (a) In Hare v. Gi-oves, 3 Anstr. 698.

dem. Bromley r.Bettison, 12 East, 305. (b) Campden r. Moreton, E. T. 4

(m) Digby r. Atkinson, 4 Carapb. G. 3. 1764. Serjt. Hill's MSS. in Lin-

275-8. coin's Inn Library, vol. x. p. 403.

{x) Tempany r. Bernard, 4 Camp. 20.
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the premises, and received the insurance money, brought an

action for rent accrued subsequently to the fire, though the

premises still lay in ruins, and obtained judgment. The

lessee, therefore, filed his bill praying for an injunction, or

that he might have the money paid by the insurance office

towards rebuilding the premises. Lord Northington, C,

continued the injunction to the hearing, and said, that it was

a most unreasonable and unconscientious thing that the

lessors should be paid for houses which were the only or

principal thing demised in this lease, when the lessee could

not have the enjoyment of them by an accident, the risk of

which the lessor had by the lease taken upon himself, or from

which he had at least discharged the lessee ; and seemed to

think that the tenant might plead the matter in such manner

as for a court of law to consider the accident as an eviction (c),

and to give the tenant relief at law. In the lease in question

there was a provision empowering the lessee to quit at the

expiration of the first twenty-one or thirty-one years of the

term on giving six months' notice; and the defendant's

counsel mentioned, as a circumstance to show that the lessor

jiid not act rigorously or unjustly, that the fire happened at

a time when one period at which the tenant had liberty to

quit upon six months' notice was near expiring ; and that the

lessor had oiBfered to take back the lease, and to release the

tenant from the growing rent and covenants, upon giving up

all the premises : but as the time to enter upon the merits of

the general relief prayed by the bill had not arrived, the

Chancellor refused to enter into that, and was very doubtful

what particular kind of relief the plaintiff would be entitled

to at the hearing.

In Brown v. Quilter (c?), which came before the court about

the same time, and closely resembled Campden v. Moreton in

its circumstances (e), the Lord Chancellor adhered to the

(c) But see the remarks of Mac- S. C. Serjt. Hill's MSS. vol. x. p. 405;

donald, C. B., on this point, in Hare v. Cited, 6 Terra Rep. 323. And see

Groves, 3 Anstr. 693. 697-8. 2 Eden, 219.

{d) Brown v. Qnilter, Anibl. 6J9; (e) According to the late Serjt. Hill's

VOL. II. O
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opinion he liad expressed in that case^ considering that though

the defendant was not obliged to rebuild, yet when an action

was brought for rent after the house was burnt down, there

was a good ground of equity for an injunction till the house

was rebuilt. In this case, as in Carapden v. Moreton,

the defendant by his answer had offered an equity, to take

back the lease, and consent to its being cancelled ; and his

lordship was going to give directions for that purpose, but

the plaintiff being present in court, and choosing to continue

tenant without ha-sing the house rebuilt, rather than give up

the lease, the bill was dismissed with costs.

So, in Steele v. Wright (/), according to the note of the

case in 1 Term Rep. 708, it was decided by Lord Apsley,

that though the landlord was not bound to rebuild, yet the

tenant was neither obliged to rebuild, nor to pay rent till the

premises were rebuilt.

It appears, therefore, from these cases, that, although the

inclination of the court at this time was to reheve the tenant

from payment of rent until the restoration of premises, a

doctrme, we may remark by the way, which has been ex-

ploded
{ff) ;

yet the relief never proceeded so far as to fix

the burthen of repairs on the landlord. On the contrary,

his exemption from liability seems to have been taken for

granted ; and the later cases of Hare v. Groves (A), and

Holtzapffel v. Baker (i), lead to the same conclusion. The

point, indeed, may be considered as settled.

At one time an impression existed that the fact of the

MSS., this case of Brown v. Quilter that he thought the equity was that the

differs from Campden v. Moreton in the tenant should deliver up the lease, and

circumstance of the landlord not ha^^ng have back his counterpart, and be re-

brought an action for the rent. The leased from any rent accrued since the

object of the bill was to have the in- house was burnt down, and proposed

surance money received by the land- these terms to the tenant; but, he not

lord laid out in rebuilding the house, agreeing thereto, his bill was dismissed

or paid to him (the tenant), to be with costs.

applied to that pm-pose. The Lord (/) Steele v. Wright, 1773, cited.

Chancellor refused to give liim the 1 Term Rep. 708.

reUef prayed, and delivered his opinion (g) See ante, p. 11 9 c< seq. of this vol.

on the point of law to the same effect (/() Hai-e v. Groves, 3 Anstr. 687.

as in Campden r. Moreton ; and said, (?) Holtzapffel v. Baker, 1 8 Ves. 115.



Ch. X. S. IV.] OF THE covenants: TO REPAIR, ETC. 195

landlord's having insured the premises, and received the

money on his policy, formed a distinguishing circumstance

in the tenant's favor; and the remarks of Macdonald, C. B.,

in Hare v. Groves (/c) tended to encourage it. But, in the

recent case of Leeds v. Cheetham (/), Sir John Leach, V. C,

decided that there was no satisfactory principle to support it;

nor could he see why the lessee's situation was to be changed

by a precaution on the part of the lessor with which he (the

lessee) had nothing whatever to do.

It seems clear that the court will not compel the lessor to

accept a surrender of the term {m) .

If a tenant incur an expenditure in repairs which he is not

bound to make, he cannot deduct the amount from his rent;

nor will equity interpose in his favor [n).

If he take possession of premises under an agreement for

a lease, and repair them on the faith of his landlord's agree-

ing to repay him for such repairs, he must be careful to obtain

repayment before the execution of the lease; for, after execu-

tion, without a subsequent promise to pay, he cannot recover

the amount, parol evidence of the terms of letting being

inadmissible (o).

But where a lessor covenanted to pay his lessee for all the

repairs which should be done by him on the demised pre-

mises, or to allow the rent which should be due by the lessee

to go in discharge of the same, until all the expenses attend-

ing such repairs should be paid to the lessee, and to an

avowry for rent in arrear the lessee pleaded inens in arrere,

the court held the plea to be good, the covenant making the

repairing of the premises tantamount to payment. Bushe,

C. J., said, that he was at first struck by the difficulty that

the credit sought by the lessee sounded in unliquidated

damages, and that, therefore, the lessee [p) was not prepared

by such a plea to controvert the amount ; but that the view

Qc) 3 AuBtr. 687. 694. S. C. 6 Term Rep. 488.

(/) Leeds i;. Cheetham, 1 Sim. 146, (o) Seago v. Deane, 1 Mo. & Pa.

(m) Hare v. Groves, sup. Holtzapffel 227. 235; S. C. 4 Bing. 459.

V. Baker, sup. (p) So in the report. Query /casor?

(w) Waters v.Weigall, 2 Anstr. 575;

o 2
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taken by his brethren appeared a sufficient answer to this

;

that the stipulation was to treat a disbursement in repairs as

payment ; and that any difficulty in the proof of amount grew

out of the stipulation. The plea (he said) controverted the

right to distrain, because nothing was due, and the lessee

proved that. He did not confess the right to distrain, and

avoid it by distinct matter (q).

In the construction of a general covenant to repair, regard

must be had to the age and actual state of the premises at

the commencement of the term (r). There would, therefore,

be a difference in the operation of such a covenant entered

into by an original lessee, and one entered into by his under-

lessee after a lapse of years [s) . "When a very old building is

demised, it is not meant that it should be restored in an

improved state j nor that the consequences of the elements

should be averted ; but the tenant has the duty of keeping it

as nearly as may be in the state in which it was at the time

of the demise by the timely expenditure of money and care (t)

.

The landlord is not to have, at the end of the term, at the

tenant's expense, a new house instead of an old one (?/). So,

if a kitchen floor become rotten from being laid on the natural

earth, the lessee is not bound to pay for a floor being laid on

joists, to render it more durable {a/)

.

The real question in these cases is, whether the premises

have been kept in substantial repair, as opposed to claims for

fancied injuries ; such as a mere crack in a pane of glass, or

the like (?/) ; and evidence may be adduced to show generally

(g) Woods V. Rock, Ale. & Nap. 57. (w) Young v. Mantz, or Mantz v.

(r) Young v. Mantz, 6 Scott, 277; Goring, sup. Hart v. Windsor, sup.

S. C, nora. Mantz v. Goring, 4 Bing. (.r) Soward v. Leggatt, 7 Car. &
N. C. 451 ; 1 Am. 198. Walker r. Pa. 613.

Hatton, 10 Mees. & Wei. 249; S. C. (y) Stanley v. Towgood, 3 Bing.

2 Dowl. Prac. Ca. 263. Belcher v. N. C. 4; S. C. 3 Scott, 313; 2 Hodg.

Mcintosh, 8 Car. & Pa. 720; S. C. 132. Mantz v. Goring, 4 Bing. N. C.

2 Mood. & Rob. 186. Hart v. Wmdsor, 451; S. C, nom. Young v. Mantz,

12 Mees. & Wei. 68. 77. 6 Scott, 277 ; 1 Arn. 198. Burdett v.

(s) Walker V. Hatton, sup. Withers, 7 Adol. & Ell. 136; S. C.

(0 Gutteridge v. Munyard, 7 Car. 2 Nev. & Per. 122; 1 Wil. Wol. &
& Pa. 129. Harris v. Jones, 1 Mood. Dav. 444. And see Winn v. White, 2

& Rob. 173. W. Blac.840.
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what was the condition of the premises at the time of the

demise, and whether the house was new or old {z) ; but it is

not competent to the lessee to show it in matters of detail {a).

A lessee covenanting " substantially to repair, uphold, and

maintain ^^ a house demised is boimd to keep up the painting

of inner doors, inside shutters, &c. {b)

.

And a covenant by a lessee "to put the premises into

habitable repair," imports a state that they may be used and

dwelt in, not only with safety, but with reasonable comfort,

by the class of persons by whom, and for the sort of purposes

for which, they are to be occupied (c)

.

A covenant by a lessee " forthwith " to put the premises

into complete repair, does not signify either within a day or

a week : it must have a reasonable construction ; and it rests

with a jury to say whether the lessee has done all that he

reasonably ought in the performance of it {d)

.

If a lease contain a general covenant to repair, "reasonable

use and wear thereof only excepted," a declaration assigning

a breach without notice of the exception may be demurred

to ; but probably the defect would be cured by verdict (e)

.

Under a covenant to repair, and keep in good and tenant-

able repair, all the external parts of the demised premises,

the external parts are construed to be those which form the

inclosure of them, and beyond which no part of them ex-

tends j and it is immaterial whether those parts are exposed

to the atmosphere, or rest upon and adjoin some other build-

ing which forms no part of the premises let. And, accord-

ingly, a party who entered into a covenant of this kind, was

bound to repair a wall which divided the house demised from

the adjoining one, and which was injured by the removal of

the adjoining house by persons lawfully authorised (/).

(z) Ibid. 9 Car. & Pa. 706.

(a) Mantz v. Goring, or Young v. (e) Wright v. Goddard, 8 Adol. &
Mantz, sup. Ell. 144; S. C. 1 WU. Wol. & Hodg.

(b) Monkv.Noyes,lCar.&Pa. 265. 230.

(c) Belcher v. Mcintosh, 2 Mood. & (/) Green r. Eales, 2 Q. B. 225;

Rob. 186; S. C. 8 Car. & Pa. 720. S. C. 1 Co. & Dav. 468.

(d) Doe dem. Pittnian v. Sutton



198 or THE INSTRUMENT or DEMISE, [Part V.

In a late case {g), an agreement was entered into on the

31st of August, 1838, as follows :—A. agrees to let, and B.

to take, a house, &c., at the rent of 80/. per year, payable

quarterly, to commence from the 29th of September next

;

the said B. also agrees to take the fixtures at a valuation in

the usual way ; A. agrees to take the fixtures again at the

expiration of B/s tenancy, and to allow the price at which

they may be valued, provided they are in as good condition

then as they now are; and B. agrees to leave the premises in

the same state as they now are. A question arose, whether

the words noiv are in the last provision referred to the state

of the premises when the agreement was entered into, or

when the term was to commence. The court, Erskine, J., dis-

sentiente, considered that the word now, being used in opposi-

tion to then, which clearly referred to the expiration of the

tenancy, must be taken to have reference to its commencement.

J^^ /ai^iuJ^ Jt^^'^Uji^ Buildings erected by the lessee during the term, as well as

-^ J^jy //i^^ buildings forming the subject of the lease, appear to be

5/^ ^y^y^V'./'!/^/^ within the scope of a general covenant to repair. It was laid

down in Darcy v. Askwith (A), that a lessee might build a

new house where none was before ; but that it must be every

way at his own charge ; for he must neither take timber or

other things wastable, neither to build nor repair it, though

it be never so needful ; and yet that, if he should not keep it

in repair, an action of waste (i) would lie, though the writ

should be in domibus dimissis.

So, according to Le\dnz, it was laid down in general terms

in the case of Douse v. Earle {k), that if a man took a lease

of a messuage and land, and covenanted to leave the demised

premises in good repair at the end of the term, and erected

another messuage on part of the land besides that which was

there before, he should be bound to keep and leave the

messuage by himself so newly erected in repair, as well as

(g) White v. Nicholson, 4 Scott's (i) The writ of waste was abolished

N. R. 707; S. C. 4 Man. & Gra. 95. by 3 & 4 W. 4. e. 27. s. .36.

(/i) Darcy r. Askwith, Hob. 234. (I) Douse v. Earlc,.3 Lev. 2()4.
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the other. Ventris, however, who also reported the same

case (1), makes no mention of this general proposition.

So, where a lessee covenanted to repair pnedimissa from

the time of the lease to the determination thereof, and so

well kept in repair to give up at the end of the term, not

saying from time to time, it was held, that the covenant ex-

tended to a malt-house subsequently built by the lessee ; for

it was a continuing covenant ; and though the house had

no actual, yet it had a potential being at the time of the

lease {m).

But in a late case at Nisi Prius (n), where the lessee of

certain premises, consisting of a warehouse, a stable, and

garden ground, covenanted to repair and uphold the build-

ings demised ; and, if necessary, to rebuild the warehouse,

and also to keep in repair the pales and fences ; Mr. Justice

Coleridge, in summing up, said, that the defendant was only

bound to keep in repair the buildings which were on the

premises at the time of the granting of the lease, and to re-

build them if necessary, and to keep up the premises. It is

observable, however, that no notice was taken of any of the

cases just cited.

And where a lessor covenanted that he would, in case of

fire, rebuild and replace the premises in the same state as

they were in before the fire, it was ruled by Best, C. J., at

Nisi Prius (o), that he was only to rebuild what he let, and

was not bound to restore an additional story erected by his

tenant after the grant of the lease.

A covenant to repair stables has been held to include the

racks in the stables ; and it was not considered necessary,

in declaring on such a covenant, to set forth that the racks

were fixed in the stables, and so part of the freehold.

Pollexfen, C. J., thought otherwise; but the other judges

conceived, that it should be intended that they were racks

(/) Nom. Dowse v. Cale, 2 Vent. Schools &c. of Worcester r. Rowlands,

12G. .9 Car. & Pa. 734.

(m) Brown v. Blunden, Skin. ]21. (o) Loader v. Kemp, 2 Car. & Pa.

(n) Doe dcm. Tlic Trustees of the 375.
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fixed for use in the stables, and tliat it would be very remote

to give it any other construction {p).

And lime-kilns built of brick and mortar, with their founda-

tions let into the ground, are within the meaning of a cove-

nant to repair buildings {q).

The covenant to repair frequently extends in terms to

buildings to be thereafter erected on the premises ; in which

case it will comprehend buildings let into and fixed in the

soil and freehold, although built and used for the pui'poses

of trade only (r), unless there be some very special matter to

withdraw them from its operation {s). But bmldings resting

upon blocks or pattens, being mere chattels, are not com-

prised in such a covenant [t). Whether any matter capable

of withdrawing buildings let into the soil from the opera-

tion of the covenant can exist dehors the deed may be

questionable {u).

Where the lessee of certain salt-works covenanted to keep

and maintain the buildings, kays, and works, then standing

and being on the premises, and all and every such other

edifices and engines as should be at any time during the term

erected, set up, built, or made, in or upon the premises, in

good and sufficient repair and condition, and at the end of

the term to yield and deliver up the premises, and all such

buildings, kays, works, edifices, and engines, in good and

suflScient repair and condition, it was held, that iron salt-

pans placed by defendant, and resting by their own weight,

on a frame of bricks, and used in the boihng of salt,

were parcel of such works, and were not removable by the

lessee [x).

So, in the ease of Sunderland v. Newton {y), where the

{p) Anon. 2 Vent. 2 1 4. Pyot v. 3 Esp. 11.

Lady St. John, Cro. Jae. 329. 330; (s) Ibid.

S. C, but not S. P., 2 Bulstr. 102. \t) Ibid. Davis v. Jones, 2 Bam. &
(5) Thresher v. The East London Aid. 165.

Water-works Company, 2 Barn. & («) 2 Bam. & Cres. 614.

Cres. 608; S. C. 4 Dow. & Ry. 62. (.r) Earl of Mansfield r. Blackbui-ne,

(r) Naylor v. Collinge, 1 Taunt. 19. 6 Bing. N. C. 426 ; S. C. 8 Scott, 720.

Thresher v. The East London Water- (y) Sunderland v. Newton, 3 Sim.

works Company, sup. Dean r. AUalley, 450.
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lessee of a mill or factory, together with the steam-engine,

boilers, and attached gearing thereto, covenanted to keep

the same in repair, renewing at his own expense such parts

thereof as should be broken or damaged, beyond the unavoid-

able deterioration to be occasioned by reasonable wear and

tear, and to dehver up the same, so kept in repair and re-

newed, at the end of the term ; and having removed the old

engine, which was detachable from the boiler and other

works, substituted a new one of greater power; the Vice-

Chancellor, on the plaintiff^s undertaking to bring an action

to try the right, granted an injunction against the assignees

of the lessee, who had become bankrupt, to restrain them

from remo\dng the new engine ; considering the substitution

as a more extensive repair of the old engine, and, therefore,

subject to the stipulations in the lease as to that engine.

The defendant declined to try the action ; and, at the hear-

ing of the cause, the injunction was made perpetual.

And in the later case of Martyr v. Bradley [z), where the

defendant, in a lease to him of a water corn-mill, with the

appurtenances, together with two pair of mill-stones, cove-

nanted to keep the premises in repair, and to leave them at

the end of the term, together with all locks, bolts, bars, and

other fixtures, fastenings, and improvements, which then were,

or which during the demise should or might be fixed, fastened,

or set up, in, upon, or about the premises, or any part thereof,

in good plight and condition, reasonable use and wear only

excepted ; it was held, that a new pair of mill-stones, substi-

tuted by the lessee for an old pair, were included in the word

improvements, and consequently, belonged to the lessor on the

determination of the lease, notwithstanding it was proved to

be the general custom of the country for the tenant to remove

them.

So, where a lessee covenanted to repair and keep in repair

the premises, and all erections, buildings, and improvements,

which might be erected thereon during the term, and to yield

{z) Martyr v. Bradley, 9 Bing. 24; S. C. 2 Mo. & Sc. 24.
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up the same in good and sufficient repair, it was held, that he

could not remove a verandah erected by him, the lower part of

which was attached to posts fixed in the ground (a).

And so, where a lessee, who had entered into a similar cove-

nant, erected a greenhouse against the back of an out-build-

ing at the bottom of the garden ; and dwarf walls were built

to form the front and sides of the greenhouse; and upon

these were laid a piece of timber embedded in mortar ; and

upon this timber rested the frame-work of the greenhouse,

fastened only with screws, the top leaning against the back

wall of the outhouse ; it was held, that the greenhouse

could not be removed by the lessee at the end of the term (b)

;

and, further, that the covenant could not be dispensed with

by a verbal license by the lessor to the lessee to remove the

greenhouse ; though active interference by a lessor to prevent

the performance of a covenant would be a good defence to an

action for a breach (c)

.

Where a lease was made of three messuages, and the lessee

covenanted to pull them down, and to build three others in

the same place ; and also during the term to repair all the

houses so agreed to be rebuilt, and all sewers, &c., with all

needful and necessary reparations ; and the said demised pre-

mises and houses and buildings thereafter to be erected and

built, well and sufficiently repaired, to deliver up at the end

of the term ; and, instead of three, he built four houses ; the

court were of opinion, that the covenant to leave in repair ex-

tended to the fourth house; for, although by the first covenant

the lessee was bound to repair the houses agreed to be built,

which were three, yet the covenant to deliver up repaired,

which the court (Rokeby doubting) considered distinct, ex-

tended to "the said premises and houses and buildings

thereafter to be erected and built,^' in general, and was not

confined to the houses " agreed to be built/^ Rokeby, how-

ever, thought that the two parts of the sentence constituted

(a) Admiuistratrix of Penry v. N. R. 199. 218; S. C. 2 Man. & Gra.

Brown, 2 Stark. 403. 729; 1 Drinkw. 179; 5 Jui-. 630.

(h) West V. Blakeway, .'^ Scott's (c) Ibid.



Ch. X. s. IV.] OF THE covenants: TO KEPAIll^ ETC. 203

but one covenant ; and that tlie subsequent matter concern-

ing the leaving of the houses well repaired should be restrained

and understood of those agreed to be built [d)

.

On the other hand, in a recent case (e), where a lessee of

a piece of land, on which he had built sixteen houses, cove-

nanted that he would within the first five years of the term

build and finish thirty-four additional dwelling-houses to

make fifty in the whole ; and also that he would during the

term well and sufficiently repair the hovises then standing upon

the ground, or thereafter to be erected thereon ; and all the

premises thereby demised, so well and sufiiciently repaired,

would, at the end or sooner determination of the term, peace-

ably dehver up to the lessor, it was held, that the covenant ex-

tended to the thirty-four houses which were to be built, as well

as to the sixteen which were built at the time of the demise.

In Lant v. Norris (/), in consideration of 200/. to be laid

out in rebuilding upon the ground and premises thereby

demised, and other covenants, a piece of ground, and all the

messuages thereon standing, were leased for a term of forty-

three years; and the lessee covenanted to lay out the said sum

of 200/., within fifteen years, in erecting and rebuilding mes-

suages or tenements or some other buildings upon the ground

and premises; and all and singular the said messuages or

tenements so to be erected, with all such other houses,

edifices, &c., as should at any time or times thereafter be

erected, to repah', &c. ; and the said demised premises, with

all such other houses, &c., so well repaired, at the end or

other sooner determination of the said term, to deliver up.

It appeared that, after the expiration of the fifteen years,

during which time no new buildings had been erected, the

premises became vested in the defendant through the medium

of an assignment and administration; and the question was,

whether the buildings on the premises at the time of the

demise were subject to the operation of the covenant. The

{d) Dovvso V. Calc, 2 Vent. 126; (c) Nouaillc v. Flight, 7 Bcav. 521.

S. C.,nom. Douse v. Earlc, 3 Lev. 264. (/) Lant v. Norris, 1 Burr. 2R7.
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court, having taken a day to deliberate, held, that not only

the %vords of the covenant, but also the intent of the parties,

manifestly showed that it Avas not meant that any of the

money should be laid out on the old buildings ; but that they

were to be pulled down ; and that whatever the lessee should

erect with the 200/., or otherwise for his own convenience,

should be kept in repair; that the words "demised premises"

were put in opposition (g) to the buildings that were to be

erected thereupon with the 200/. ; and that the covenant to

deliver up was agreeable to this construction, that covenant

being to leave the " demised premises, together with all such

other houses, &c., as should be afterwards erected, &c., so well

repaired."

In the case Thresher v. The East London Water-Works

Company (A), certain premises were demised in 1756, and an

under-lessee of part erected some lime-kilns of brick and mor-

tar, for the purpose of carrying on the trade of a lime-burner,

the foundations of which were let into the ground demised.

In 1791, and previously to the expiration of the original term,

a new lease of the premises was granted by the description of

" a piece of ground formerly called the Ozier Hope, and the

wharfs and buildings erected thereon, situate, &c., as the same

were demised by the lease of 1756;" and the premises were

said to be in the occupation of the several persons therein

named, among others of James Ayres, lime-burner, the

assignee of the underlessee ; habendum the said piece of

ground, wharfs, and buildings thereon erected and buUt

;

and the lessee covenanted to repair the piece of ground, erec-

tions, and buildings, wharfs, &c,, and the said premises so

repaired to leave at the end of the term. The action was

brought for the removal of the lime-kilns ; and the court held,

that there was nothing in the lease of 1756 that could restrain

or qualify the covenant to repair in the lease of 1791; and

that it had not been shown by what reason or rule of law the

(jr) Ler/e, reference instead of opposi- Water-works Company, 2 Baru, &
tion. Note in 1 Burr. p. 291. Cres. 608 ; S. C. 4 Dow. & Ry. 62.

(h) Thresher v. The East London
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lessees of 1791, ha^dng accepted a lease (by indenture) of

ground and buildings thereon, could be allowed to say that

the ground only, and not the buildings thereon, should be

deemed to pass by that lease. It would be very difficult

(they said) to maintain such a proposition by the circum-

stance of the buildings haAdng been erected by their under-

lessee during the continuance of the first lease, even if such

under-lessee, as between him and his own immediate lessor,

had a right to remove the buildings ; for the original lessor

might very reasonably say, that he had nothing to do with

any contract between other parties. But, that, upon ad-

verting to the under-lease, the foundation of such argu-

ment was wholly removed; because, by the terms of that

under-lease, the under-lessee has covenanted, not only to

repair and uphold the premises demised to him, but also to

leave, at the end of the term, those premises so repaired and

upheld, together with all such erections and buildings as then

were or should be at any time thereafter built or set up in upon

or about the same or any part thereof. So that, according to

the case of Naylor v. Collinge (i), the under-lessee himself

could not have removed those lime-kilns without a breach of

his covenant made with his own lessors.

In another late case {k), a lessee of an iron-stone mine cove-

nanted, during the term, to repair and keep in repair all the

gates, rails, stiles, fences, hedges, ditches, mounds, and

fences, of and belonging to the demised premises, and the

furnace and furnaces, fire-engine, iron-works, dwelling-houses,

and other erections and buildings, to be erected by the lessee

on the premises; and the said furnace and furnaces, fire-

engine, iron-works, dwelling-houses, and all other erections,

buildings, improvements, and alterations, to be thereafter

erected, built, or set up, (except the iron-work castings, rail-

ways, gins, wimseys, machines, and the movable implements

and materials used in or about the said furnaces, fire-engines,

(i) 1 Taunt. 19. sup., p. 200 of this volume.

(;i) Foley V. Addenbrooke, 13 Mees. & Wei. 174.



206 or THE INSTRUMENT OF DEMISE. [Part V.

iron-works, stone-pits, and premises,) so repaired, to leave at

the expiration of the term ; and it was held, that whatever

was in the nature of a machine, or part of a machine, as iron-

work, or iron castings, or railways, gins, or movable imple-

ments or materials, the lessee had a right to remove ; that

whatever was in the nature of buildings, or support of build-

ings, although made of iron, he had not a right to remove

;

that he was not bound to restore the brick-work in a perfect

state, as if the article that it was intended to protect, or

support, or cover, were there ; but that it was sufficient for

him to exercise his right to remove what the lease gave him

authority to remove, and, in doing so, to remove the brick-

work, and to leave it in such a state as would be most useful

and beneficial to the lessor, or those who might next take

the premises.

Where the lessee of a rabbit-warren covenanted that, at

the expiration of the term, he would leave on the warren

10,000 rabbits or conies, the lessor paying 60/. per thousand

for the same ; it was held, in an action by the lessee against

the lessor for refusing to pay for the rabbits left at the end

of the term, that parol evidence was admissible to show that,

by the custom of the country where the lease was made, the

word thousand, as applied to rabbits, denoted twelvehundred (/)

.

The next consideration is, what shall amount to a breach.

A breach of a covenant to repair and maintain is com-

mitted by the covenantor's breaking a doorway through the

wall of the demised premises into an adjoining house {m) ; by

breaking the glass in the windows, and carrying away the

shelves, or locks and keys, of a cupboard in). The court will

presume that the shelves are fixed without a special allegation

to that efi'ect (o). So, a covenant to repair the buildings,

pahngs, and fences, is broken by the pavement's being torn

(/) Smith V. Wilson, 3 Barn. & 2 Stark. 293.

Adol. 720. And see Clayton w. Gregsou, (w) Pyot v. Lady St. John, Cro.

5 Adol. & Ell. 302 ; S. C. 6 Nev. & Jac. 329 ; S. C, nom. St. John v.

Man. 690; 1 Han. & Wol. 159. Piott, 2 Bulstr. 102.

(m) Doe dem. Vickery v. Jackson, (o) Ibid. Anon. 2 Vent. 214.
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up ; for it is qiiasi a building, and within the intention of the

covenant [p).

Where certain premises, consisting of several old houses in

a state of dilapidation, were demised to the defendant for

sixty-one years, under a covenant to new-build the brick

messuages on the premises within the compass of three years,

it was held, that the lease was a building lease ; and that the

new-building of two houses, and the making of extensive

repairs in the others, by pulling down and rebuilding the fore

and back fronts, were not a performance of the covenant (g)

.

In Evelyn v. Raddish (r), the lessee covenanted, within the

first two years of the term, to put the premises in good and

sufficient repair, and from time to time, and at all times

during the remainder of the term, well and sufficiently to

repair, uphold, &c., the messuages and premises, when, where,

and so often as, need or occasion should be or require ; and

so to quit at the end of the term ; and, further, within the

first fifty years of the term, to take down the four messuages

as occasion might require, and in the place thereof erect not

less than four other good and substantial brick messuages

in the same uniform manner as the adjoining houses. To

an action on this covenant, alleging as a breach that the

defendant had not within the first fifty years of the term

taken down the four messuages, and erected four others in

their place, the defendant pleaded, among other pleas, that

occasion did not require, nor was it necessary, at any time

within the first fifty years of the term, that the four messuages

should be taken down, and in the place thereof four others

erected. Gibbs, C. J., said, that it was clear that the lessor

was entitled to have four houses as good as new before or at

the end of fifty years ; so that during the residue of the term

there would be only the wear and tear upon houses of that

recent date ; and that if he had the original houses as good

(p) Pyot V. St. John, sup. Adol. ?)QQ.

(q) City of London v. Nash, 3 Atk. (r) Evelyn v. Raddish, 7 Taunt.

.512 ; S. C. 1 Ves, 12. And see Doe 41] ; S. C. Holt's N. P. C. 543.

dem. Dymoke v. Withers, 2 Barn. &
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as new in the course of the fifty years^ the covenant woulcl

be satisfied, and the lessor haA'e all he was entitled to ; and

that he ought, therefore, to take issue on the question,

whether there was occasion to rebuild; and he thought

that the issue would be in favor of the defendant, if there

were houses to all intents and purposes as good as new.

The plaintifi" availed himself of the permission of the court to

withdraw the demurrer, and plead to issue.

In a late case (5), a covenant Avas contained in a lease of a

dwelling-house, to repair and keep repaired the same, toge-

ther with such buildings, improvements, and additions what-

soever, as at any time during the term should be erected, set

up, or made by the lessee ; and a right of re-entry on breach

was reserved to the lessor. The lessee took down part of the

house front, and converted the lower portion of the premises

on that side into a shop ; and on the inside a partition on the

ground floor was broken through, a new door made in it, and

an old one stopped up. An ejectment being brought for the

alleged forfeiture, the court determined, that there was no

breach of the covenant, the efi'ect of which was merely that

the tenant should supply the ordinary wear and tear of the

premises; and that the covenant imported a liberty to the

defendant to make improvements.

But where a lessee covenanted to maintain, support, and

keep, the said demised premises, and all improvements made

or to be made thereon, in good and sufficient tenantable

order, repair, and condition ; and there was some CAidence

that the premises at the time of the demise consisted partly

of a shop, and were let in separate apartments to lodgers

;

and it appeared that the lessee took away the pai-titions in

the hc.se, removed the stairs, and substituted ladders for

them, and converted the house into a store; and that the pre-

mises were afterwards used as a slaughter-house; and that, by

making these alterations, upon which the lessee had expended

a large sum of money, the value of the premises was increased;

(s) Doe dem. Dalton r. Jones, 4 Barn. & Adol. 126 ; S. C. 1 Nev. &
Man. 6.
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it was held that a breach of the covenant occurred; the court

distinguishing the case from Doe dem. Dalton v. Jones [t),

on the ground of the identical thing there demised being

preserved, while in the one before them there Avas a total

alteration in the description of the building demised {u).

Here may be added, that a covenant in a lease of a ware-

house, a stable, and garden ground, to occupy the premises in

a proper manner, is not broken by the lessee's allowing foot-

paths to be made over the property : it could not amount to

a breach unless the landlord would be bound by what the

tenant did, which he certainly would not be {^e).

Where a lessee covenanted to repair and keep repaired the

premises demised, and at the end of the term to yield them up

in repair ; and a breach was assigned, that the defendant did

not repaii" and keep the premises in repair, nor yield them up

in repair ; but on the contrary thereof suffered and permitted

them to continue in decay for want of needful reparation,

and left them so out of repair at the end of the term, it was

held, that the breach was too narrow to entitle the plaintiff to

recover for voluntary waste, and for carrying away windows

and window-frames {y).

If a covenant to repair be broken, the lessor must seek his

remedy at law ; for, by the uniform opinions of Lord Hard-

wicke [z), Lord Northington (a). Lord Apsley(6), Lord Thur-

low (c). Lord Loughborough [d ), Lord Eldon (e), and of

(<) Sup. last page. So, non-cultivation not supported by

(m) Elliott V. Watkins, Jones, Irish e\ddence of had cultivation. Doe dem.

Exch., 309. Winnell i'. Broad, 2 Scott's N. R. 685;

{x) Doe dem. The Trustees of the S.C.2Man.& Gra. 523; 1 Drinkw.113.

Schools, &c., of Worcester v. Row- (2) Dean and Chapter of Ely v.

lands, 9 Car. & Pa. 734. And see Stewart, 2 Atk. 44; S. C. Barnard. Ch.

Wood V. Veal, 5 Barn. & Aid. 454
;

170. City of London r. Nash, 3 Atk.

S. C. 1 Dow. & Ry. 20. 512 ; S. C. 1 Ves. 12.

(jf)
Edge V. Pemberton, 12 Mees. & (a) Rayner v. Stone, 2 Eden, 128.

Wei. 187; S. C. 1 Dowl. & Lown. 467. (i) Whistler v. Mainwaring, 3

On the other hand, a plaintiff cannot Wood. Vin. Lect. 464. n.

recover for permissive waste on a de- (c) Lucas v. Comei-ford, 1 Ves. Jun.

claration alleging acts of voluntary 235 ; S. C. 3 Bro. C. C. 166.

waste only. Martin v. Gilham, 7 Adol. ((/) Mosely r. Virgin, 3 Ves. 184.

& Ell. 540 ; S. C. 2 Nev. & Per. 568. (f) Lane v. Newdigate, 10 Vc».

VOL. II. V
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Baron Richards {/), it is determined, that a covenant to

repair is not a subject for specific performance in equity (^).

Flint V. Brandon {h) is to the same effect. A lease was

granted to the plaintiff by the defendant, to commence at the

expiration of an existing term to one Glutton, to whom the

premises had been demised, with liberty to break up or dig

the same for gravel, and who had covenanted to pay 20/. for

every acre he should so break up or dig, and to make good

the same at or before the expiration of the lease. In the

demise to the plaintiff, the lessor covenanted, that he (the

plaintiff) should be put into possession at the expiration of

Glutton's term, and that the premises should be then in the

same state and condition as Glutton had covenanted to leave

and yield up the same. The bill prayed that the defendant

might be decreed specifically to perform the covenants made

with the plaintiff ; and that he might be ordered to put the

plaintiff in possession of the ground in such state and condi-

tion as Glutton ought to have made good the same ; but the

court dismissed the bill, considering that complete justice

might be obtained at law, as the matter in controversy was

nothing more than the sum it would cost to put the ground

in the condition in which by the covenant it ought to be.

The court, however, will interfere by way of injunction to

restrain the lessee from pulling down the buildings and car-

rying away the materials, although he be hable on his cove-

nant to repair and keep in repaii' the demised premises (i).

And where a lease of certain premises had been granted

for the purpose of the lessee's erecting mills and other build-

ings, with covenants by the lessor for the supply of water

from canals and reservoirs on his estate ; and the lessee filed

a bill, praying, among other things, that the lessor might be

192 Hill V. Barclay, 16 Ves. 40.5. ance of a covenant to do defined work,

And see Flint v. Brandon, 8 Ves. 15.9, see Storer v. Great Western Railway

before Sir William Grant, M. R Company, 2 Yo. and Col. V. C. 48; and

(/) Bracebridge r. Buckley, 2 Pri. Frankl\-n v. Tuton, 5 Madd. 469.

200. 217. 223. ' (h) FUnt v. Brandon, 8 Ves. 1.59.

(</) As to tbe jurisdiction of the (t) The Mayor of London v. Hedijer,

court to enforce the specific perfonn- 18 Ves. ooo.
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decreed to repair such stopgates^ bridges, canals, and tomng-

paths, as were made pre^dously to granting the lease ; and

that he might be decreed to make compensation for the

injm'y sustained by their having been suffered to go out of

repair; Lord Eldon, though he admitted the diflficulty of

decreeing a specific performance of repairs, said, that he

could attain the desired effect by an injunction that would

create the necessity of restoring the stopgate : and his lord-

ship finally ordered, that the lessor should be restrained from

impeding the plaintiff from navigating the canal for the

necessary purposes of the mill, and the mills and buildings

erected thereon, &c., by continuing to keep the said canals,

or the banks, gates, locks, or works of the same respectively,

out of good repair, order, or condition, &c., &c. {k).

For a continuing breach of a covenant to repair, damages

may be recovered toties quoties (/).

An action of covenant against the lessee for neglecting to

repair does not abate by his repairing pending the suit

;

though the damages may be qualified by his so doing (m).

Where to an action of covenant for neglecting to repair, the

defendant pleaded, that, after the covenant was broken, an

agreement was entered into between the plaintiff and defen-

dant, by which the plaintiff promised the defendant that, in

consideration that the defendant, at the request of the plain-

tiff, had become tenant of the premises from year to year at a

certain rent, payable by the defendant to the plaintiff, and had,

at the request of the plaintiff, promised to repair the premises

before the 12th of April then next, the plaintiff would forbear

and give time till the 12th of April for such reparation,

without bringing an action ; and that, in case the premises

should be repaired by the 12th of April, he would relinquish

all claim in respect of the breach of covenant ; with an aver-

ment that, notwithstanding the defendant was ready and

(Jc) Lane v. Newdigate, 10 Ves. 192. N. C. 89. 9!!. Anon. 3 Leon. 51. pi.

(0 Hill V. Barclay, 16 Ves. 405. 72. cent.

Kingflon v. Nottle, 1 Mau. & Sehv. (m) Anon. 3 Leon. 51. p!. 72.

365. Tremecre v. Morison, 1 Bing.

r 2
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Avilling to perform the agreement,, tlie plaintitf commenced

his action before the 12th of April, the plea was held bad

;

first, because it was a plea of an accord executory only, and

not executed; and, secondly, because there was no good

consideration laid either for the defendant's promise to the

plaintiff to repair the premises before the 12th of April; nor

for the plaintiff's promise to forbear to sue till that day {n).

If an action of ejectment be brought on a forfeiture occa-

sioned by a breach of covenant to repair, the coui't has no

jurisdiction to stay proceedings, upon terms, without the con-

sent of the lessor of the plaintiff (o).

With regard to the damages to be awarded on breaches of

covenant to repair. Holt, C. J., in a case [p) where an heir

sued for damages on such a covenant, which had been broken

in his ancestor's time, and so continued in his o\vn, said, that

it was usual to give as much damages as would put the pre-

mises in repau'. And, on this authority, which Bushe, C. J.,

declared had not been questioned, the com-t of Queen's

Bench in Ireland, in the case of Nixon v. Denham [g), where

a lease was made for three lives, with a covenant by the

lessor for perpetual renewal, without a corresponding cove-

nant by the lessee to take a renewal, and two of the lives had

fallen, held, that the proper principle for estimating the da-

mages occasioned by a breach of the lessee's covenant to

repair, was, to ascertain what would be requisite to put the

premises in repair, and not what was the diminution of the

plaintiff's security for payment of his rent.

But this principle has been much shaken of late. In a

recent case(r), where neither Vivian v. Campion, nor Nixon

V. Denham, was referred to, it was laid down by Coleridge, J.,

that, in estimating the damages to be given for a breach of a

covenant to repair, if the lease has a long time to run, it is

(k) Bayley v. Homan, 3 Bing. N. C. Raj-m. 1125 ; S. C, nom. Vhnan v.

915 ; S. C. 5 Scott, 94 ; 3 Hodg. 184. Campion, 1 Salk. 141.

(o) Doe dem. Mayhew v. Ashley, 1 (q) Nixon v. Denham, 1 Irish Law
Adol. & Ell. 71. And see Doe dem. Rep. 100 ; S. C. 1 Jebb & Sy. 416.

Glover v. Maherly, 10 Adol. & Ell. (r) Doe dem. The Trustees of tlie

74. n. (c). Schools, &c., of Worcester v. Row-

(p) Vivian v. Champion, 2 Ld. lands, 9 Car. & Pa. 734.
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not fair to take the amount that would be necessary to put

the premises into repair, as the measure of the damages; for,

in such cases, when the damages are awarded to the land-

lord, he is not bound to expend them in repairs ; and that the

true question, therefore, is, to what extent is the reversion

injured by the non-repair of the premises; for if the lease

has ninety-nine years to run, it cannot make much difference

in the value of the reversion whether the premises are noAv

in repaii" or not ; though it would be different if the lease has

only a short time, such as six years to run.

And still more recently [s), where Vivian v. Campion was

cited, Alderson, B., said, that the damage by non-repair may
surely be very different, if the reversion would come to the

landlord in six months^ or in nine hundred years ; and that

Lord Holt's doctrine in Vivian v. Campion would startle any

man to whom the proposition was stated. And Parke, B., too,

said, that Lord Holt's judgment seemed to show that the

damages must be the same in all cases; but that surely there

must be some difference between a term of one year and

twenty years, or between an estate for life and an estate for

years.

Where the reversion is limited to one for life, with remain-

der to another in tail, with remainder to a third in fee ; and

there is a breach of covenant which gives the tenant for life

a right of action, he can only recover damages commensurate

with the injury done to his life estate, and not the damages

which may be sustained by the reversioner {t) . And such

damages are considered in equity (m), as well as at law, part

of the personal estate of the tenant for life, and not part of

the inheritance of the land.

If a tenant who is bound to repair leave the premises at

the end of the tenancy in a state of dilapidation, the land-

lord may recover not only the damage occasioned by the

tenant's neglect to repair, but a compensation also for the

(s) Turner v. Lamb, 14 Mees.& Wei. N. P. C. 543.

41-2
; S. C. 2 Dowl. & Lown. 871. («) Noble v. Cass, 2 bim. :il3.

(t) Evelyn v. Riiddish, Holt's
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loss of the use of the premises while they are undergoing

repair (a?).

If a lessee under a covenant to repau' underlet^ taking a

similar covenant, and the first lessee be sued by the original

lessor for damages in consequence of the undertenant's neg-

lect to repair, the damages and costs of the action, as well as

the costs of defending it, may be recovered against the under-

lessee. Were it otherwise, the lessee Avould be without re-

dress for an injury sustained through the neglect of the

under-lessee, and not in consequence of his own default ; for

during the term he cannot enter and repair the premises

without rendering himself liable to be treated as a tres-

passer {y).

But where a lessee (the defendant), under a covenant to

repair, assigned the premises to another (the plaintiff), with

a covenant that the lease was good, and that the covenants

had been performed; and the plaintiff assigned over, and,

relying on the defendant's covenant, covenanted that the

covenants were unbroken, and that the lease was in full

force ; and the plaintiff brought an action against the defen-

dant, alleging as a breach, that the covenants had been

broken, whereby the lease had become voidable; and the

plaintiff had been obliged to pay the second assignee 120^.

to settle an action brought by him against the plaintiff; it

was held, that the plaintiff' could not recover the amount

from the defendant, in addition to the damages awarded by

the jury, as it did not appear that the 120/. were the neces-

sary consequence of the defendant's breach of contract ; and

that no person had a right to inflame his own account against

another by incurring additional expense in the um'ighteous

resistance to an action which he could not defend {:^).

If a lessor re-enter in consequence of an underlessee's

(.-c) Woods V. Pope, 6 Car. and Pa. Doe dem. The Tmstees of the Schools,

7f)2. &c., of Worcester v. Rowlands, 9 Car.

(y) Neale v. Wyllie, 3 Barn. & and Pa. 734.

Cres. 533 ; S. C. 5 Dow. and Ry. 442. (z) Short v. Kalloway, 11 Adol. &
And 8ee Colley v. Sti'eeton, 2 Barn. & Ell. 28.

Cres. 273 : S. C. 3 Dow. and Rv. 522.
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neglect to repair, the underlessee who had covenanted with

his lessor to repair, is liable to an action by him for damages

for neglect to repair notwithstanding the determination of

the lease; but it seems that the mesne lessor could not

recover damages for the loss of the term {a)

.

"Where a lessor and lessee submitted the amount of dam-

ages accruing from a breach of a covenant to repair to an

arbitrator; and the lessor afterwards brought an action on

the covenant against the lessee, who refused to pay the sum

named, it was held, that the arbitrator's award was conclusive

as to the amount of damages, unless the award itself could

be impeached [b).

In the early case of Beale v. Taylor (c), Gawdy and Clench,

Justices, held, that if a lessor covenanted to repair during the

term, and refused to do so, the lessee himself might, and pay

himself by way of retainer out of the rent ; but this doctrine

cannot be maintained, as unliquidated damages arising from

the breach of one independent covenant cannot be set ofl"

against a breach of another [d)

.

Where a tenant engaged, by the agreement under which

he held, to spend 200/. in the building of a kitchen to the

messuage let to him, with necessary fittings, &c., "^ such

erections and alterations or repairs to be inspected and ap-

proved of by the lessor ;" and it was agreed that he should be

allowed 200/. towards such erections and alterations or repairs,

and at liberty to retain the same out of the first year's rent

of the premises; and the lessee fm'ther agreed to pay the

lessor the yearly rent reserved ; it was held, that the lessor's

approval of the erections, &c., was not a condition precedent

to the lessee's right to retain the 200/. (e).

In addition to the general covenant to repair, most leases

(«) Clow V. Brogden, 2 Scott's N. R. Rep. 488. Howlet v. Strickland,

303 ; S. C. 2 Man. & Gra. 39. Covvp. 56. Leeds v. Cheetham, 1 Sim.

(h) Whitehead v. Tattersall, 1 Adol. 146.

& Ell. 491. (e) Dallman v. King, 4 Ring. N. C.

(c) Beale v. Taylor, 1 Leon. 237

;

1 05 ; S. C. 5 Scott, 382. And see

S. C, nom. Taylor v. Beal, Cro. Eliz. Coonibe v. Greene, 1 1 Mees. & Wei.

222. 480 ; S. C. 3 Dowl. Pr. Ca. N. S. 1023;

(d) Weigall v. Waters, 6 Term and post, p. 218.
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of houses or buildings contain a provision empowering tlie

lessor to enter to see the state and condition of the premises,

and, if defects be found, to leave a notice to the lessee to

repair within such a time, say three months ; with a super-

added covenant by the lessee to repair within such time

accordingly ; the general clause for re-entry on non-perform-

ance of covenants falling, of coui'se, in its proper place. Now,

these covenants are totally distinct, neither being quahfied

by the other (/). The consequence is, in case the premises

become dilapidated, the lessor may at once, and without

notice, either sue for damages under the general covenant

;

or bring an ejectment under that covenant, coupled with the

proviso for re-entry, and thus recover the possession {g) ; or

he may enter under his power, and leave the lessee the re-

quired notice to repair within the three months. By adopting

the last mentioned course, he Avill waive his right of re-entry

for the breach of the general covenant (A), and cannot main-

tain .ejectment until the expiration of that term (i); but, not-

withstanding the notice, and even previously to its expiration,

he may support an action against the lessee for damages,

under the general covenant {k)

.

But in these cases, a notice to repair forthwith, instead

of ivithin three months, will not amount to a waiver of the

forfeiture occasioned by the breach of the general covenant

to repair; and, consequently, an ejectment may be maintained

before the expiration of the three months (/) . The variation

in the form of notice is the point of distinction between Boe

dem. Goatly v. Paine, and Doe dem. Morecraft v. Meux.

A declaration in which the special covenant to repair after

notice, brought forward as a ground to claim damages, is

mixed up with, and not distinguished from, the damages

claimed by the general covenant, is objectionable, and such

(/) Wood V. Day, 7 Taunt. (U6 ;
sup. Hill r. Barclay, 16 Ves. 402; 18

S. C. 1 J. B. Mo. .389. Ves. 5G. 64.

(g) Doe dem. Morecraft v. Meux, (i) Ibid.

4 Barn. & Cres. 606 ; S. C. 7 Dow. & (A) Ibid.

Ry. 98 ; 1 Car. and Pa. 346. Wood (I) lloe dem. Goatly r. Paine, 2

V. Day, sup. Campb. 520.

(k) Doe dem. Morecraft v. Meux,
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objection may be taken advantage of on special demurrer, but

not after verdict (m)

.

In the recent case of Doe dem. Rankin v. Brindley {n), the

lease contained a general covenant to repair, and a proviso

for re-entry in the event of the premises remaining unrepaired

after three months' notice in writing. On the 6th of January,

1832, notice to repair was given, and on the 10th (within

three months) a declaration in ejectment was served; but by

the consent of the parties a juror was withdrawn, and an order

of court made that the defendant should put the premises in

repair on or before the following 24th of June. On the 28th

of March, the lessor of the plaintifl" accepted rent for the

quarter ending on the 25th. No repairs being done pursuant

to the order of coiu't, the defendant, without further notice,

was served with another declaration. It was objected that

the notice was waived ; and that, as no fresh notice had been

given, the right of re-entry never accrued. But the comi con-

sidered that the notice to repair might be connected with the

agreement at Nisi Prius in the first ejectment, which agree-

ment amounted merely to a consent to postpone the time of

completing the repairs for the benefit of the defendant ; and

that, on his failing to comply with the terms, the lessor of the

plaintiS" might justly insist on his right of entry, and bring a

new ejectment after the expiration of the enlarged time.

Notice in these cases, though it need not be given on the

demised premises, is ineffectual if given to a stranger (o) . An
vmderlessee, though in possession of the premises, is for this

pm'pose a stranger (jj) ; but an assignee of the entire interest

is not (q).

If the covenant to repair be conditional on the lessor's

giving notice, or any other event, to justify an action for a

(m) Wright v. Goddard, 8 Adol. & S. C, nom. Streetman v. Eversley,
Ell. 144 ; S. C. 1 Nev. & Per. 361 ; 1 Ow. 114; S. C, nom. Stweton v. Cushe,
Wil. Wol. & Hodg. 230. Yclv. 36 ; S. C, noni. Stretton v.

(«) Doe dem. Rankin v. Brindley, Cush, 1 Browul. 135. Doc dem. Brook
4 Bai-n. & Adol. {J4. v. Brydges, 2 Dow. & Ry. 30.

(o) Swetman v. Cusli, Cro. Jac. ; (j)) Ibid.

S. C, nom. Swelnam v. Cuts, Mo. 680; (q) Ibid.
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breach, or a re-entry for forfeiture, he must conform to the

terms imposed by the agreement ; and in an action on the

covenant he must frame his declaration accordingly. Thus,

where a lessee covenanted to repair the messuage and pre-

mises demised, from time to time and at all times, when,

where, and as often as, need or occasion should be during the

term, and at furthest within three months after notice of any

decay or want of reparation should by the lessor or his assigns

be given to, or left at the demised premises for, the lessee or

his assigns ; no doubt was entertained by the court that the

former part of the covenant was qualified by the latter, which

they said, must be joined to the former to make the sentence

complete, though it was argued that the parts of the sentence

might be severed, so as to convert the earher part into a sepa-

rate covenant. As the lessor had declared on the covenant

generally, without the words of quahfication, "and at furthest

within three months, &c.," the variance was held fatal, on a

plea of non est factum if).

And where a lessee covenanted to lay out a given sum in

substantially repairing and improving the demised premises

under the direction or with the approbation of some com-

petent surveyor, to be named by and on the part of the lessor,

the appointment of a surveyor Avas held to be a condition pre-

cedent to the lessee's liability to expend that sum ; and that

a declaration not averring such appointment to have taken

place was bad(s).

So, where a lessee covenanted, that, from and after the

repairs of the demised premises by the lessor, he, the lessee,

as need should require, would repair and sustain the said

premises during the term, it was held by the whole court,

absente Lea, that the lessee's covenant was conditional, and

(r) Horsefall v. Testar, 7 Taunt. 5 Barn. & Adol. \-iii.

385 ; S. C. 1 J. B. Mo. 89. And see (s) Coombe v. Greene, 11 Mees. &
Terapany r. Burnaud, 4 Campb. 20. Wei. 480 ; S. C. 3 Dowl. Pr. Ca. N. S.

By a late rule of court, the plea of non 1023. And see Dallman v. King, 4Bing.

est factum now operates only as a N. C. 105; S. C. 5 Scott, 382 ; ante,

denial of the execution of the deed in p. 215.

point of fact. Hilary Term, 4 W. 4.
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that he was uot bound to repair, until the first repairs had

been done by the lessor ; although the premises at the time

of the demise were in good condition, and afterwards fell into

decay (/}. In a subsequent case [u), however, the court were

divided in opinion on a similar point. It appeared, that the

plaintiff, the lessor, covenanted with the defendant, the lessee,

to repair the house demised by such a day; and the defendant,

by the same deed, covenanted with the plaintiff, that from

the time that the plaintiff was to repair the house, to the

end of the term, he would repair and leave repaired. Rolle,

C. J., considered that the covenants were reciprocal, to be

performed on each part, the non-performance by either party

of the covenant on his part not excusing the other ; and that

if he did not perform his covenant an action would lie against

him, and that he might bring his action against the other.

But Bacon, Justice, on the contrary, thought that it was the

intent of both parties that the plaintiff should first repair,

and, after that, the defendant should keep the premises in

repair. The com-t took time to advise ; but what was the

result of their deliberation does not appear.

But where the lessee of a house covenanted that he would

from time to time after three months' notice sufficiently

repair, and, at the end of the term leave it sufficiently re-

paired, and, on an action being brought against him for not

leaving the house in repair, insisted that he was not liable,

as the lessor had neglected to give him three months' notice

of the defects, the court held it to be too clear to admit of

argument^ that the clause to leave the premises repaired was

wholly unconnected with the pro\dsion respecting notice,

which referred solely to the reparations within the term ix) .

If a lease contain a provision that it shall be lawful for the

lessor to enter on the demised premises at all convenient

times in the day-time to view the state of repairs, he cannot

(0 Slater v. Stoue, Cro. Jac. 645. 24 Car. 1.

19 Jac. 1. (.r) Harflet v. Butcher, Cro. Jac.

(m) Bragg V. Niglitingale, Sty. 140. f>44.
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maintain an action for being refused admission for that

purpose, unless he give previous notice of his intention to

enter (y).

If a lessor be bound to repair, either by particular custom,

as in the city of London {z), or by express covenant {a), his

neglect to do so will not entitle the lessee to give up the

lease and quit the demised premises.

Section V.

—

Of the covenant to insure.

If the charge of insuring the demised premises from fire be

to be borne by the lessee, his covenant for the purpose must be

obtained ; for it is apprehended that the term usual covenants

in an agreement for a lease will not include a covenant to

insure. The 86th section of the statute of 14 Geo. 3, c. 78,

which declares, that no action suit or process whatever shall

be had, maintained, or prosecuted, against any person in

whose house, chamber, stable, barn, or other building, or on

whose estate, any fire shall accidentally begin, nor any recom-

pense be made by any person for any damage sufi'ered thereby,

also provides, that no contract or agreement made between

landlord and tenant shall be thereby defeated or made void.

It is customary, though not strictly necessary, to name the

office as well as the amount of insurance, and to state that

the insurance is against fire. In the case of Doe v. Shewin(i),

a covenant that the lessee would insure and keep insured the

sum of 800/. at the least in some sufficient insurance office

within the cities of London and Westminster upon the pre-

mises demised, was objected to for uncertainty, because it

did not show against what the insurance was to be made,

nor in what sort of office it was to be effected ; but Lord

Ellenborough held, that by a reasonable intendment the

(?/) Doe dem. Wetherell v. Bird, G plice v. Farnsworth, 8 Scott's N. R.

Car. and Pa. 195. 307 ; S. C. 7 Man. and Gra. 576.

(z) Bro. Ab. Dette, pi. 18. Hart r. (b) Doe dem. Pitt r. Shew-in, 3

Windsor, 12 Mees. & Wei. 68. 84. Campb. 134.

(a) Bro. Ab. Dette, pi. 72. Sur-
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insui'ance was to be against fire; and that the lessee was

bound to insure and keep insured the sum of 800/. upon the

premises in an office where policies against fire were usually

effected.

In framing a covenant for insurance by the lessee^ care

should be taken on the lessor's part to render it imperative

on the lessee to produce the policy, and receipts for payment

of premiums, when called upon; for in an action oi ejectment

for a forfeiture occasioned by non-insurance, the burthen of

proof will lie on the plaintiff, however great the difficulty

;

though it is otherwise in an action of covenant ; and the

lessee's refusal to show the policy, to produce it at the trial,

or to give any information as to the office in which the insu-

rance has been effected, is no evidence of a breach of his

covenant (c) ; though it is j)rimd facie evidence of a breach of

covenant to insui'e, to show that an assignee has discontinued

the insurance in the office in which it had been previously

effected [d)

.

A strict performance of the covenant, so far as the insu-

rance is concerned, is expected, for if, through the tenant's

neglect, the premises remain uninsured, however short the

interval may be, the landlord may avail himself of the proviso

for re-entry, and evict him (e) . In Doe dem. Pitt v. Shewin (/),

the defendant had insured to the 25th of March, 1811; and

the policy was declared to be for such longer period as the

defendant should regularly pay, and the company receive,

the premiums; and fifteen days' grace was given for payment,

during which time the company were to be liable
(ff). The

defendant did not pay the premium until the 25th of April,

following, about sixteen days after the expiration of the days

(c) Doe dem. Bridger v. Whitehead, v. Guyon, 5 Sim. 65.

8 Adol. & Ell. .571 ; S. C. 3 Nev. & (/) Doe dem. Pitt v. Shewin, sup.

Per. 557 ; 1 Wil. Wol. & Hodg. 521. (f/) See Tarleton v. Staniforth, 5

(d) Doe dem. Ive v. Scott, 1 Arn. Term Rep. 6.95 ; S. C, affirmed in

& Hodg. 76. error, Exch. Ch., 1 Bos. & Pul. 471 ; 3

(c) Doe dem. Pitt v. Shewin, 3 Anstr. 707. Salvia v. James, 6 East,

Campb. 134. Doe dem. Flower v. 571.

Peck, 1 Barn. & Adol. 428. Thompson
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of grace, when she obtained a receipt, as from the Lady-day

preceding. This was contended to constitute a continuing

insurance from that time. Lord Ellenborough, however,

decided, that, as the landlord was deprived of all protection

for the interval during which the insurance was discontinued,

(for a fire might have happened in the meantime, and there

was no pretence for saying that in that case the office would

have been liable,) the covenant was broken, and the landlord

was entitled to recover at law, whatever rehef there might be

for the tenant in equity (A). It is to be observed, that no

accident by fire had happened during the interval of non-

insurance.

But in another case (i), a tenant under a covenant to keep

insured effected an insurance for a year; and the policy

declared, that so long as the assured should pay the pre-

mium at the time therein mentioned, and the company should

accept the same, their capital should be liable to pay to the

assured, his heirs, executors, and administrators, the amount

of any loss or damage by fire, not exceeding 1,200/. On the

back of the policy there was a printed memorandum, stating

that, in case of the death of the assured, the pohcy might be

continued to his legal representative, provided an indorse-

ment to that effect were made thereon, within three months

after his death. After the death of the tenant, which

happened in a few months, his executrix, the defendant,

obtained an indorsement on the policy, continuing it for her

benefit, before the ejectment was served, but more than three

months after the death of the testator. This was contended

to amount to a breach of the covenant, and a consequent

forfeiture of the lease ; for the indorsement after the three

months, it was urged, could not give validity to the insiu'ance

without a fresh stamp; and that, at any rate, the premises had

been uninsured from the expiration of the three months till

the indorsement was made. But Lord Ellenborough de-

(//) As to this, see post, p. 224.

(?) Doe dem. Pitt r. Laming, 4 Campb. 73 ; S. C. 1 Ry. & Moo. 36.
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terminedj that tlie policy did not become void for want of

the indorsement Avithin the three months ; that at most it

was voidable by the company. "The proviso relied upon

(said his lordship) is extremely harsh. And I doubt its

legality, where the policy, as here, is declared to be for a

limited time. If the assiu'ed dies within the time, it enures

to the benefit of his personal representative. In the case of

death, there may often be confusion in the affairs of the

assured to prevent any application to indorse the policy

within tliree months. He may die intestate, leaving infant

children; or having named as executor a person living in the

East Indies. Under such circumstances, to deprive the

family of the benefit of the policy would be monstrous in-

justice."

If, however, a lessor by his conduct lead his lessee to be-

lieve that the demised premises are properly insured, he

cannot come on the tenant for a forfeiture by reason of their

not being insured. For example, a lessee covenanted to insure

in two-thirds of the value of the premises in the joint names

of himself and his lessor. The lease and counterpart were

kept by the lessor, who, on one occasion, delivered an abstract

of the lease to the lessee, then desirous of raising money,

in which abstract it was stated that the tenant was to insure

the premises in two-thu-ds of the value, but not in whose

name the policy was to be efi'ected. The lessor brought an

ejectment against the lessee for a forfeiture, occasioned by

non-payment of rent, and non-insurance, which was subse-

quently compromised by payment of the rent, and insurance.

The lessor then insured the premises for a year in his own

name for 800/. ; and the lessee thence continued to insure at

the same office for the same sum. There was conflicting evi-

dence, whether the 800/. were two-thirds of the value of the

premises. Under these circumstances, Abbott, L. C. J., was

of opinion that, although there was neither a dispensation

nor release from the covenant, the lessor^s conduct was such

as to induce a reasonable and cautious man to believe that

he had done all that was necessary or required of him, and,
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consequently, that the lessor was not entitled to a verdict (k)

.

And this decision is supported by the late case of Doe dem.

Pittman v. Sutton (/).

But where a lessee covenanted to insure, and to continue

insured, the demised premises, in the joint names of himself

and his lessor, and it appeared that an insurance had been

effected in 1836 by the lessee in his own name only, and was

so continued to Christmas, 1843, when the premium was

paid for the ensuing j'ear, with the approbation of the then

reversioner, who in January, 1843, received the Christmas

rent, and on the same day conveyed the reversion to the

lessor of the plaintiff; it was held, that though the former

reversioner had waived a forfeiture to Christmas, 1842, yet as

the covenant was a continvnng one, there was a fresh breach

in the time of the lessor of the plaintiff, and that, notwith-

standing the hardship of the case, he was entitled to eject

the lessee (m).

The same strict compliance with the covenant is enforced

in equity, as at law ; and the court invariably refuses to pro-

tect the tenant from a forfeiture occasioned by his neglect to

insure [n] ; that neglect being stronger against him than an

omission to repair ; because, in the latter case, the landlord

may, by exercising due vigilance, see to the observance of

the covenant; but in the former, where the lessee has under-

taken to keep insured, the landlord must rely upon him for

the fulfilment of his obligation. The case of White v.

Warner (o) was represented as one of peculiar hardship, the

lessee ha\ing expended 3000/. in repau'ing the premises

;

Lord Eldon, however, adhered to the usual practice of the

court, and refused an injunction to restrain the lessor from

(fc) Doe dem. Kuiglit r. Rowe, 1 .0 Jur. 508.

Ry. & Moo. 343 ; S. C. 2 Car. & Pa. (h) Rolfe v. Harris, 2 Price, 206, n.

246. Reynolds v. Pitt, 2 Price, 212, n.;

(0 Doe dem. Pittman v. Sutton, S. C. 19 Ves. 134. White v. Warner,

9 Car. &Pa. 706,before LordDenman. 2 Meriv. 459. Thompson r. Guyon,

See also Pickard v. Sears, 6 Adol. & 5 Sim. 65.

Ell. 469. 474. (o) White v. Warner, snp.

(m) Doe dem. Muston r. Gladstone,
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proceeding at law. And in a later case [p], where the grantee

of a lease at a yearly rent of 31/. per annum, had, by bmld-

ing, rendered the premises of the yearly value of 200/. and

upwards, he failed in his appKcation for relief against an

action of ejectment consequent on a forfeiture for neglecting

to insure.

It is immaterial whether the term be long or short, as was

recently decided by the present Vice Chancellor (Sir L.

Shadwell), in a case where a building lease for 999 years had

been granted, and the lessor confessed by his answer that the

value of the reversion formed no part of the consideration

for the demise (g).

This class of cases (as observed by Hart, C, in Ireland,)

exhibits an instance of a sound principle being carried to the

extremity of rigour (r).

So, where a lessee covenanted to insure, and the lessor

covenanted, at the expiration of the lease, in case it should

not be sooner determined by the act or default of the lessee,

to renew it for fourteen years; and the lessee, who held over

after the expiration of term, filed his bill for a specific per-

formance of the covenant to renew, and for an injunction

against an action of ejectment brought by the lessor ; it was

held, that the lessee's neglect to insure, of which the lessor

had no notice diu"ing the term, was a sufficient answer to a

motion for the injunction (s).

An argument, advanced with a view to distinguish Green

V. Bridges (/) from the other cases decided on breaches of

covenants to insure, that in all of them the tenant had had

notice of the breach given to him, and had either wholly

neglected to comply, or had first comphed, and had after-

wards discontinued, was met by the Vice Chancellor with the

following conclusive remarks :
—" It is strange to say that

the irregularity was caused by the neglect of the landlord in

not requiring to see the policies. He could not have had

{ji) Green v. Bridges, 4 Sim. 96. («) Thompson v. Guyon, 5 Sim. 65.

(7) Ibid. (t) Supra,

(r) Swanton v. Biggs, 2 Moll. 14. 1 7.

VOL. II. Q



226 OF THE INSTRUMENT OF DEMISE. [Part V,

notice until the breach was committed, even if he had applied

to see the policies ; and, therefore, his not having done so does

not excuse the breach (u)."

Whether a mere naked covenant by the lessee to insure,

without a stipulation that the insurance money in case of fire

shall be expended in rebuilding, will run with the land^ so as

to render an assignee of the term liable to damages at the suit

of the lessor, or to entitle an assignee of the reversion to an

action of covenant, for the breach of it, is not expressly deter-

mined. In the case of Vernon v. Smith {x), Abbott, C. J.,

decHned giving an opinion, and Justices Bayley and Holroyd

were silent on the point; the whole tenor, however, of Mr.

Justice Best's judgment in that case tends to show his impres-

sion that such a covenant would run with the land. The

question was again agitated, but not determined in the case

of Doe V. Peck {y)

.

The doubt may perhaps be solved by referring to the rules

propounded in Spencer's case {z), the leading authority on

the subject of covenants running with the land. It is there

laid down, that where the covenant extends to a thing in esse,

parcel of the demise, as a covenant to repair the demised

premises, the thing to be done by force of the covenant is

quodammodo annexed and appurtenant to the thing demised,

and shall go with the land, and shall bind the assignee,

although he be not bound by express words : but when the

covenant extends to a thing which is not in being at the time

of the demise made, as to build a wall on the demised pre-

mises, although it cannot be appurtenant or annexed to the

thing which hath no being; yet the assignee will be bound, if

he be expressly named : but although the covenant be for the

lessee and his assigns, yet if the thing to be done be merely

collateral to the land, and doth not touch or concern the thing

demised in any sort, there the assignee shall not be charged :

(m) Green v. Bridges, 4 Sim. 101. {y) Doe dem. Flower v. Peck, 1

And see Rolfe v. Harris, 2 Pri. 209, u. Barn. & Aid. 428.

{x) Vernon v. Smith, 5 Barn. & (z) Spencer's case, 5 Co. 1 5, a.

Aid. 1.
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as if the lessee covenants for him and his assigns to build a

house upon the land of the lessor, which is no parcel of the

demise, or to pay any collateral sum to the lessor, or to a

stranger, it shall not bind the assignee. Hence, it would

appear, that, unless the insurance moneys, when received,

must necessarily be applied in repairing the demised premises

in the event of fire, the thing to be done by force of a mere

covenant to insure cannot be said to be annexed and appur-

tenant to the thing demised. Now, it is clear that the

reversioner cannot, at law, compel the lessee so to apply the

insurance money (a) ; and equally so, that equity will not

render its assistance for that purpose : on the contrary, we

have seen (b), that where the landlord has insured, and

received the insurance money, it will neither compel him

to repair, nor restrain him from suing the tenant for rent.

But even assuming that equity would interpose, a court of

law surely could not allow that circumstance to affect the

legal quality of the covenant. If it be true then that the

lessee may retain the insurance money for his own benefit,

it seems to follow that the covenant is collateral, and will

not run with the land nor reversion, either in point of benefit

or charge.

The decision in Vernon v. Smith (c) rested on this distinc-

tion. The premises in question Avere situated within the

limits subject to the weekly bills of mortality, mentioned in

the act of 14 Geo. 3. c. 78; by the 83d section of which, in

order to deter ill-minded persons from wilfully setting their

buildings on fii'e, with a view of gaining to themselves the

insurance money, it was in effect enacted, that it should be

lawful for the insurance offices, upon the request of any

person interested in any building damaged by fire, or upon

any grounds of suspicion that the person insuring should

have been guilty of fraud, or of having wilfully set the build-

ings on fire, to cause the insurance money to be laid out

(a) See particularly the judgment (b) Ante, p. 192 e^sfj. of this volume,
of Bayley, J., in Vernon v. Smith, 5 (c) Vernon v. Smith, 5 Barn. &
Barn. & Aid. 6. Aid. 1.

Q 2
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towards repairing the buildings damaged by fire, unless the

party claiming the money should within sixty days after

adjustment of his claim give security to the office that the

money should be so laid out, or unless the money should be

in that time settled among the contending parties to the

satisfaction of the office (cT). And, under these cii'cumstances,

the Court, by what the Real Property Commissioners de-

nominate a rather forced construction (e), connecting the

statute with the lessee^s covenant to insure, considered that

the lessor had a right to require the insurance money to be

expended in repairs, thus rendering the covenant equivalent

to an express undertaking by the lessee to repair or rebuild

in case of fire, Avliich, it was admitted by all, would run with

the land, and bind the assignee.

It is, therefore, advisable in all cases to superadd, to the

mere covenant for insurance, a provision that the moneys

derived from the policy shall be expended in repamng the

damages occasioned by fire. And, for the purpose of pre-

venting fraud, the covenant often stipulates for the insurance

being made in the joint names of the lessor and lessee.

We have already noticed, that if a lessee enter into a

general covenant to repair, and into a covenant to insui-e for

a specific simi, his liabihty under the former covenant is not

limited to the sum mentioned in the latter (/).

(d) It had been argued from the branch of it, where the owner of the

preamble to this section of 14 Geo. 3. building requests the insurance com-

c. 78, that the provision of the statute pany so to apply the money, no sus-

only applied to cases where fraud was picion of fraud is necessary to make
suspected. But said Best, J., the such request compulsory on the di-

enacting part of the clause goes be- rectors.

yond the mischief mentioned in the (e) 3 Real Prop. Rep. 46, n.

preamble, and is large enough to em- (/) Digby v. Atkinson, 4 Campb.

brace this case. For, under the first 278.
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Section VI.

—

Of the covenant to restrain trading on

THE premises; or TO USE THEM IN A PARTICULAR WAY.

With a view to prevent tlie depreciation of the premises

demised, or of property in the immediate vicinity {g), clauses

restraining the exercise of certain specified trades or busi-

nesseSj or of trade or business generally, are frequently in-

serted in leases of houses, particularly where situated in large

towns.

Covenants of this description are not of modern growth,

an instance being found in Rollers Abridgment (li) . They do

not fall within the class of what are denominated usual cove-

nants where the intended lessee is dealing with the owner of

the fee, or with a party himself only a lessee, provided, in

the latter case, the intended lessee have no notice of that

fact {%) : but if he have notice, it is doubtful whether he may

not be required to enter into a covenant prohibiting the use

of the premises for trade or business, supposing one to be

contained in the original lease (^) . The distinction has been

adverted to before (/).

It seems clear, that if a party contracting for an under-

lease enter into possession of the premises without making

inquiry respecting the covenants in the original lease, and

the agreement be silent on the point, he can be compelled

to covenant not to carry on trade upon the premises, if one

be contained in the original lease im)

.

But where a party dealing with a lessee for an underlease

informed him of the nature of the trade which he intended

to conduct on the premises, and the lessee omitted to apprise

him that the exercise of such trade was prohibited by the

original lease, the court considered the lessee's silence on the

(fj) 2 Term Rep. 141. Cesser v. Collinge, 3 Myl. & K. 283.

(/t) CWnsley v. Langley, 1 Rol. Ab. (k) Ihid.

427. pi. 7. M. 8 -Jac. B. R. (0 Ante, p. 155 et scq. of this

(0 Van V. Corfe, 3 Myl. & K. 26.0. volume.

Propert v. Parker, 3 Myl. & K. 280. (m) Cesser v. Collinge, 3 Myl. & K.

Flight V. Barton, 3 Myl. & K. 282. 283.
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subject equivalent to a representation that there was no such

proliibiting covenant, and, consequently, that the underlessee

could not be compelled to take a lease with the restriction (w).

So, where an agreement for a lease stipulated that the

lease should contain the usual covenants between landlord

and tenant, and that the house should not be converted into

a school, the intended lessor being himself but a lessee, and

his lease containing a covenant not to carry on the trade of a

slaughterman, butcher, tallow-chandler, soap-boiler, &c., " or

any other offensive trade whatsoever," it was contended that

the stipulation in the agreement ought to be construed

largely, and extended to other trades besides that of a school-

master, the business of a school, which was expressly pro-

hibited, being less offensive than many other kinds of trades

which were not specifically named. The court, however,

thought otherwise, and held that the stipulation respecting

the school could not be extended to prohibit the exercise of

other trades (o).

So, where the particulars of sale of certain leasehold pre-

mises in the Piazza, Covent Garden, stated, that under the

original lease no offensive trade was to be carried on, and

that the premises could not be let to a coffee-house-keeper or

working hatter ; and the original lease prohibited the busi-

ness, among many others, of a brewer, baker, sugar-baker,

vintner, victualler, butcher, tripe-seller, poulterer, fishmonger,

cheesemonger, fruiterer, herb-seller, coffeehouse-keeper, work-

ing hatter, and the use of the premises for the sale of coals,

potatoes, or any provisions ; it was held, that the misdescrip-

tion of the property proposed to be sold was so material and

substantial as to entitle a purchaser to rescind his contract (jo).

Covenants of this kind, when inserted in leases, by sub-

stantially affecting the mode of enjo}Tnent, run vnih the pre-

mises demised, and bind an assignee {q) ; and, if broken, the

(n) Flight r. Barton, 3 Myl. & K. (q) Doe dem. Bish v. Keeling, 1

282. Mau. & Selw. 95. The Mayor of

(o) Van v. Corfe, 3 Myl. & K. 269. Congletou v. Pattison, 1 East, 1 30.

(p) Flight r. Booth, 1 Bing. N. C. Doe dem. Gaskell v. Spry, 1 Barn. &
370 ; S. C. 1 Scott, 190. Aid. 617.
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lessor may either bring an action for damages, or an ejectment

under the pro^dso for re-entry.

If the covenant provide against the exercise of certain

trades or businesses, specifying them, or any other offensive

trade, omitting the words or business, the court will not

extend to the word trade, in the latter part of the sentence,

the meaning of the word business, in the former part ; but

will treat the word trade as appHcable to a dealing by buying

and selling only ; for every business is not a trade, though

every trade is a business (r).

A covenant not to convert the demised premises into, or

permit them to be used as, a shop, nor to have any mark or

show of trade or business thereon, nor to use or exercise, or

suffer to be used or exercised, any trade or business thereon,

was held to be broken by carrying on the business of a

schoolmaster on the premises, although there was no board

or sign, or other mark or show of trade or business ; for the

court said, that the business in question was likely to create

as much annoyance to the neighbourhood as could be predi-

cated of almost any business ; and that the exhibition of the

boys might be said somewhat to resemble a show ofbusiness is)

.

The carrying on of the trade of a retail brewer does not

amount to a breach of a covenant not to carry on the trade

of a common brewer or retailer of beer {t) .

If a lessee of a house covenant not to let the shop, yard, or

other thing belonging to the house, to one who sells coals,

nor to sell coals there himself, he will be guilty of a breach

by letting the whole of the house to a vender of coals {u).

After specifying the particular trades or businesses against

which it is intended to guard, the covenant usually concludes

svith the general words " or any other noisome or offensive

trade or business whatsoever," or words of similar import.

(r) Doe dem. Wctherell v. Bird, 2 126. 272 ; S. C. 4 Mo. & Sc. 672 ; 1

Add. & EU. 161 ; S. C. 4 Ncv. & Man, Scott, 105. And see 5 Geo. 4. c. 55.

285 ; 6 Car. & Pa. 195. 201. s. 6.

(s) Doe deni. Bish v. Keeling, 1 (m) Chinsley v. Langley, 1 llol. Ab.
Mau. & Schv. .95. 427. pi. 7.

{t) Simons v. Farron, 1 Bing. N. C.
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The construction of a covenant not to carry on any noisome

or offensive trade or business on tlie premises must depend

much on their situation, and all fair allowances should be

made Avithout straining the construction of the covenant; and

it is particularly worthy of consideration whether any such

trades were carried on upon the premises at the time of

granting the lease : if they were, it can scarcely be thought

that such trades could come within the covenant (w).

Where one covenanted not to use or exercise on the demised

premises the trades or businesses of a butcher, baker, slaughter-

man, melter of tallow, tallow-chandler, tobacco-pipe-maker,

tobacco-pipe-burner, soap-maker, sugar-baker, fellmonger,

dyer, distiller, victualler, ^dntner, tavern-keeper, or coffee-

house-keeper, tanner, common brewer, or any offensive trade

without the lessor^s license, a question arose whether using

the house as a private lunatic asylum was a breach ; and the

court held, that, though every trade was a business, every

business was not a trade ; and that to answer that descrip-

tion it must be conducted by a bupng and selling, which the

business of keeping a lunatic asylum was not : and that this

argument was strengthened by observing that the trades and

businesses enumerated were conducted by buying and selling;

and that if the same general word trade must be held to in-

troduce any others in addition, they at least must be ejusdem

generis with the former [x).

The trade of a eoachmaker does not fall within a provi-

sion against carrying on an offensive trade {y).

Nor is the opening of a house as a public-house a breach

of a covenant not to carry on any trade or business that

might be or grow or lead to be offensive or any annoyance or

disturbance to any of the tenants of the lessor, or any part

of tlie neighbourhood (^). In the lease in question, vai'ious

(w) Gutteridge v. Munyard, 7 Car. (2) Joues v. Thorne, 1 Bam. &
& Pa. 129 ; S. C. 1 Mood. & Rob. 334. Cres. 715 ; S. C. 3 Dow. & Ry. 152.

{x) Doe dcm. Wetherell v. Bird, And see Gorton v. Smart, 1 Sim. &
2 Add. & Ell. 161 ; S. C. 4 Nev. & Stu. 66, where the V. C. said, that a

Man. 285 ; 6 Car. & Pa. 105. 201. brewhouse was not necessarily a

{y) Bonnett v. Sadler, 14 Ves. 526. nuisance.
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trades were expressly prohibited; but that of a licensed

victualler was not specified.

A covenant by the lessee of a public-house to use his best

and utmost endeavours to keep it open as a public licensed

victualling-house, is broken by the license being taken away

on account of irregularities permitted by the occupiers_, and

his neglect to apply for a re-hearing of the case, or to do

some act with a view to obtain the continuance of the hcense,

and get the house open again («).

But where a lease contained a covenant by the lessee to

use and keep open the demised premises during the term as

an inn, pro\dded the proper licenses could be obtained, and

to use his best endeavours to procm-e the licenses to be re-

newed from time to time, and not to do, or cause or permit

to be done, any act whereby they might become forfeited

or be refused; and an injunction, ex parte, was obtained

against the defendant, w^ho was an assignee of the premises,

and had threatened to do certain acts inconsistent with the

first branch of the covenant, restraining him from discon-

tinuing, during the term, to use and keep open the premises

as an inn, or to renew the licenses from time to time, provided

they could be obtained, and from doing or causing or per-

mitting to be done any act whereby the licenses might

become forfeited or be refused ; the court, on the hearing,

refused to continue the injunction, as it was in efiect the

same as ordering him to carry on the business of an inn-

keeper ; though it might have restrained him from doing or

causing or permitting to be done any act which would put it

out of his power, or the power of any other person, to carry

on that business on the premises. As it was not shown that

the defendant had threatened or intended to do, or to cause

or permit to be done, any act whereby the licenses might

become forfeited or be refused, the injunction was dis-

solved (h)

.

(a) Linder v. Pryor, 8 Car. & Pa. S. C. 6 Scott, 469 ; 1 Arn. 2.09 ;
and

518. As to best endeavours, see also ante, vol. 1, p. 732-3.

Simpson v. Clayton, 4 Bing. N. C. 758: (h) Hooper v. Brodrick, 1 1 Sim. 47.
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In a late case {c), certain lands were let for 1000 years to

trustees for the parish of Rugeley, who covenanted to build

thereon, by a day specified, a house for the reception of the

poor chargeable to the parish, and during the continuance of

the term to use, occupy, possess, and enjoy the premises, for

the sole use, maintenance, and support of the poor of Rugeley,

and not to convert the intended building, or the land, or

employ the profits thereof, to any other use, intent, or piu'pose

whatsoever. The deed also contained a proviso for re-entry if

the rent should be in arrear, or if the trustees should, without

license, sell, assign, transfer, or otherwise part with, their or

any of their estates, interest, or tenn in the premises, or any

part thereof. The house was accordingly built, and inhabited

by paupers under the superintendence of the governor, and

the land not built upon was used as a garden, and cultivated

by the paupers, until they were removed to a union workhouse

elsewhere by order of the poor law commissioners, under the

act of 4 & 5 W. 4. c. 76. The workhouse at Rugeley was

then uninhabited and locked up, but the garden and rest of

the land demised were let to two tenants at rack rent under

the churchwardens and overseers of the parish, the rent being

applied in aid of the poor-rates of the parish. It was contended,

that these acts amounted to a breach of the covenants con-

tained in the lease, and gave the lessor a right of re-entry.

It was held, however, that there had not been any breach of

the covenant ; but that it had been substantially performed

;

that the premises never had been used for any other purpose

than that of the maintenance and support of the poor of

Rugeley; and that, though the orders of the commissioners

had occasioned for a time a cessation of the actual occupation

of the premises by the paupers, such an occupation, either

by casual poor or othervrise, might at any time be resumed.

But the court thought that even if the condition were not

performed, the non-performance would be excused, as being

by act of law, and involuntary on the part of the lessees.

(c) Doe dem. The Marquis of An- Rugeley, 6 Q. B. 107. Doe dem. Lord

glesea v. The Cliurchwardens, &c., of Grantley i: Butcher, 6 Q. B. 1 15, n. (6).
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It is not necessary that a man should carry on every branch

of a prohibited trade, in order to bring him within the cove-

nant : it is sufficient if he partially exercise it ; and, therefore,

where a lease contained a covenant prohibiting the trade of

a butcher, and the tenant fitted vip the premises as a chan-

dler^s shop, and sold various articles of provision, and, among

them, meat in a raw state, it was held that the covenant was

broken, though the meat was kept in the interior shop, visi-

ble, however, to those who passed by the house, if they chose

to look in, and was not exposed in the shop window, and

although the animals were not slaughtered on the premises {d)

.

So, where a lease contained a clause of re-entry in case the

lessee should carry on the business of a pork-butcher on the

premises, " or if any auction should be had on the premises,

or use them for the sale of pork," the lease was held to be

forfeited by carcases of pork being exposed on the premises,

and bargains made there with respect to the sale, and a

placard being exhibited on the shop stating that orders for

the lessee, who was a pork-butcher in the neighbourhood,

were received there, although the carcases were always taken

to the lessee's different premises to be cut up, and the bills

for the meat supplied, were made out as from the other esta-

blishment. The court thought the words in the second part

of the proviso must be considered to have the same effect as

the expression, "in case the premises should be used for the

sale of pork''; and that the artifice resorted to was only a

fraud attempted on the proviso, and would not prevent its

operation (e).

If a party covenant not to carry on business within a certain

distance of another's house, the true principle of admeasure-

ment is to take the nearest mode of access according to the

existing state of the streets (/). And if, subsequently to the

covenant, the covenantor cany on business at a house, the

distance of which by the then shortest way of access would

(rf) Doe clem. Gaskell v. Spry, 1 Mood. & Malk. 18.0.

Barn. & Aid. 017. (/) Leigh v. Hind, .0 Barn. & Cros.

(e) Doe dcni. Davis v. Elsam, 1 774 ; S. C. 4 Man. & Ry. .579.
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be greater than that agreed upon, and a new street be after-

wards opened whereby the distance by the shortest way of

access becomes less than that mentioned in the covenant,

the covenantor thereupon becomes guilty of a breach of

covenant [g)

.

A forfeiture occasioned by a breach may be waived by the

act of the lessor; but there must be some act on his part,

such as acceptance of rent, &c., to affirm the tenancy; mere

knoAvledge and acquiescence in a breach not amounting to a

waiver {h) ; though the lessor's tacitly allowing the lessee to

expend money in improving the premises is a strong cu'cum-

stance fi'om which a jury may imply a waiver (i).

If a covenant prohibit the using of premises in a certain

way, the landlord, after he has received rent accruing since a

breach, and with knowledge of a breach, of the covenant, may

maintain an ejectment for a forfeiture for a continued using;

for a new breach occurs every day diu'ing the time they are

so used {h) . And the case does not resemble that of con-

verting a house into a shop, where the breach is complete at

once, and the consequent forfeiture is waived by a subsequent

acceptance of rent (/).

Where to an action of covenant for non-payment of rent,

reserved by a lease containing a clause prohibiting the carry-

ing on of certain trades upon the demised premises without

the license of the lessor, the defendant pleaded, that his imme-

diate lessor, who held under one A. C. subject to a similar

covenant, gave him a license to carry on one of those trades,

and that, by reason and on the ground that the defendant so

carried on such trade, R. C, hanng good right and title to

the demised premises as heii'-at-law of A. C, evicted the

defendant, it was held, that the plea, not negativing that the

trade was carried on with the license of the original lessor,

(rf) Leigh v. Hind, 9 Bam. & Cres. bridge, 9 Barn. & Cres. 376.

774 ; S. C. 4 ]Man. & Ry. 579. (/) Ibid. As to the distinction be-

(/i.) Doe dera. Sheppard v. Allen, 3 tween a waiver of a condition, and a

Taunt. 78. waiver of a particular breach, see post,

(?) Ibid. Part the Seventh, Ch. I. s. II.

(Jc) Doe dem. Ambler v. Wood-



Ch. X. s. VI.] OF THE covenants: IN RESTRAINT OF TRADE. 237

did not disclose such right in R. C. to evict, as to afford an

answer to the plaintiff's claim for rent (m).

Equity will not relieve a tenant against a forfeiture occa-

sioned by a breach of a covenant not to carry on a prohibited

trade {n). And if he carry on one of the trades prohibited

by the lease without objection by the lessor, he cannot avail

himself of this tacit permission to carry on any other; nor

will equity enter into a comparison, and permit him to carry

on some trades, as less offensive than others (o).

An injunction, in the natm^e of a specific performance,

may be obtained by the lessor to restrain a breach of such a

covenant, notwithstanding it be secured by forfeiture of the

lease and a penalty {p) .

And if a lessee subject to forfeiture of his lease on certain

trades being exercised on the premises, underlet with a similar

restriction, the underlessee will be restrained by injunction

from trading so as to endanger the mesne lease {q).

A mere agreement by a party who has a contract for a

lease to assign it to a person intending to carry on a trade

prohibited by the articles, will not defeat his (the intended

lessee's) right to a specific performance of the original con-

tract (r).

And we may add, that if a person selling his business to

another covenant not to exercise that business for the future,

the purchaser, on breach of the covenant, cannot maintain a

bill for an account. The usual course is a bill of discovery

for the purpose of an action (*).

(m) Simons V. Fari'en, 1 Scott, 105; dissolved upon the answer contradict-

S. C. 1 Bing. N.C. 126. 272 ; 4 Mo. & ing the affidavits, and showing consent

Sc. 672. for several years, 6 Ves. 104.

(n) Macher v. The Foundling Hos- (q) Mason v. Mason, 1 Flan. & Kel.

pital, 1 Ves. & B. 188. 429.

(o) Ibid. (r) Williams v. Cheney, 3 Ves. .5.9.

(p) Barrett v. Blagrave, 5 Ves. (s) Scott v. Mackintosh, 1 Ves. &
.55.5. The injunction was afterwards B. 503.
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''• ^- Uc l> Icf/^^'^'^
^ «? W-^/^i' Section VII.

—

Of the covenant in restraint of assign

MExVT WITHOUT LICENSE.7/

wCl/!> ^SQ 111 order to secure a responsible tenant during the continu-

ance of the term, the landlord not unfrequently insists upon

a covenant prohibitory of the right, which the lessee would

otherwise enjoy, of disposing, partially or wholly, of his inte-

rest in the premises demised. Provisions of this kind are of

considerable antiquity, being met mth as early as in the time

of Henry the 8th {t) . Of their legality no doubt can be en-

tertained ill), unless they infringe upon the rule prescribed

against perpetuities {w) . Generally, the restraint extends

over the whole term ; but it may be confined to any parti-

cular portion of it, as the last two, three, or four years ; so it

may be extended to all the world, or directed against an

alienation to a particular person. The restraint in the last

case is construed to apply only to a direct alienation to the

excepted indi\ddual ; for if a lease be made to A., on condition

that he shall not ahen to B., and he alien to C, who assigns

over to B., the condition will not be broken [y) ; unless indeed

the original assignment be made expressly with a "view to its

vesting in him ; it being a maxim, quando aliquid prohibetur

fieri ex directo, prohibetur et per obliquum {z)

.

"^^Tiether a restrictive clause can be demanded by the land-

lord as a matter of right, where the contract for the lease is

silent on the subject, has not been settled Avithout repeated

litigation. As the point has occasioned much difference of

opinion on the bench, and is of great moment to the profes-

(0 Anon. Dy. 6, a. pi. 1. Wilkin- Museum, 2 Myl. & K. 552. Whatman

son V. Willdnson, 3 Swanst. 523. v. Gibson, 9 Sim. 196. Schrieber v.

(u) Roe dem. Hunter v. Galliers, 2 Creed, 10 Sim. 9. Bristow r. Wood,

Term Rep. 138. 1 Col. V. C. 480.

(a-) 2 Term Rep. 140. See also 3 (y) Anon. Dy. 45, a. pi. (1).

Real Prop. Rep. 54. Keppell r. Bai- (r) Co. Lit. 223, b. And see Doe

ley, 2 Myl. & K. 517. The Duke of dem. Mitchinson v. Carter, 8 Term
Bedford v. The Trustees of tlie British Rep. 300.
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sioiij it will be necessary to trace tlie progress of the law by

a detailed examination of the cases («)

.

In Blacker v. Mathers [b), which came before the House of

Lords on appeal from Ireland^ it was determined, in affirm-

ance of the judgment of the court below, that a clause of

restraint on alienation without the consent of the landlord,

having formed no part of the agreement between the parties,

was not to be inserted in the lease in question.

In Henderson v. Hay (c), the plaintiif, being the assignee

of a lease of a public-house, without any covenant restrictive

of alienation without license, agreed with Hay, the owner

of the land, for the grant of a lease of the same, with other

premises, upon common and usual covenants. The defendant's

solicitor having inserted in the lease a covenant prohibiting

assignment without license from the grantor, Henderson filed

his bill for a specific performance of the contract, by the

grant of a lease without it. Lord Thiu-low said, that com-

mon and usual covenants must mean covenants incidental to

the lease ; that, though the covenant not to assign without

license might be a very usual one, as he believed it was where

a brewer or vintner let a public-house, that would not make

it a common covenant. It was ultimately referred to the

master, generally, to settle a proper lease, without any direc-

tion to omit the clause ; but with a declaration that the de^

fendant had no right to have a clause inserted restraining

alienation without license.

Some question appears to have been entertained whether

Lord Thurlow's remarks amounted to a judicial decision, or

merely intimated his impression on the point. Sir William

Grant, in the case of Browne v. Raban {d), remarked, that

(a) The general rules for ascertain- 340 ; and Toml. Ed. Vol. 1, p. 334
;

ing whether a covenant is usual or not Joiu'. Vol. 29, p. 421. It is sinmlar
have already been propounded, ante, that this case has not been noticed in

p. 155 cise^'. of this volume; but the dis- any of the subsequent ones on the

cussion of the point, as to a covenant not subject.

to assign without license, was reserved (c) Henderson v. Il.ay, 3 Bro. C. C.

for this section. 632.

(6) Blaclier v. Mathers, 5 Bro. P. C. (d) Browne r. Raban, 15 Ves. 531,



240 OF THE INSTRUMENT OF DEMISE. [Part V.

the case of Henderson v. Hay appeared by tlie Registrar's

book to have been ultimately compromised ; a petition of

rehearing having been presented by the defendant ; and the

bill being afterwards by agreement dismissed without costs.

Lord Eldon, however, who examined the Registrar's book

with the view to ascertain whether it was to be considered

merely as the opinion or as the judgment of Lord Thurlow,

declared that it was a declaration in judgment upon the very

point (e).

The next case, Morgan v. Slaughter (/), came before Lord

Kenyon at Nisi Prius. The defendant being possessed of a

lease of a pubhc-house, agreed to assign all his interest in it

to the plaintiff; but not having the lease by him at the time,

it was made part of the agreement, that when the lease came

to be assigned, it should contain none but fair and usual

covenants. The lease contained a covenant that the lessee

should not alien, assign, or underlet the premises, or any

part of them, without leave of the lessor in writing. Al-

though the case of Henderson v. Hay was cited for the

plaintiff, Lord Kenyon said, that he could not entertain a

doubt concerning this being a fair and usual covenant : that

it was a fair covenant, as providing properly for the interests

of the party demising ; and as to its being a usual one, that

it sufficiently appeared to have been a usual one so long since

as the case cited by the defendant's counsel (g) ; and that he

had never seen a lease properly drawn without it; and that

the plaintiff had, therefore, no cause of action, as the cove-

nant was a fair and usual one.

In Folkingham v. Croft (A), the Court of Exchequer

adhered to the determination in Morgan v. Slaughter. The

(e) Chui'ch V. Brown, 15 Ves. 271. such lease ; reserving the considera-

" The cause came on (said his Lord- tion of costs."

ship) upon tlie objection to the clause, (/) Morgan v. Slaughter, 1 Esp.

which was proposed, as it is stated in N. P. C. 8.

the report ; and it was declared that (f/) Dunipors case, 4 Co. 1 1 9, b.

the defendant had not any right to insist (A) Folkingham v. Ci'oft, .3 Anstr,

upon the clause to restrain the aliena- 700.

tion of the premises being inserted in
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agreement was for a lease with all usual and reasonable cove-

nants commonly insei'ted in leases of the same nature. A
covenant in restraint of assignment without license was

required by the lessor ; but resisted by the lessees; and it

appeared in evidence that there was no regular local practice

upon the subject (?) ; it being equally common in such leases

to insert or omit the covenant in dispute. The court, having

taken time for consideration, declared their opinion, that the

covenant, having been so long established in common prac-

tice, might fairly be considered as a common and usual

covenant to be inserted in leases.

This deliberate determination, however, was not considered

conclusive.

The point came incidentally before the court again in the

case of Jones v. Jones [k), where the contract was for a lease

containing all propter covenants. Sir Wm. Grant, M.R.,

owned that, notwithstanding the decision of the court of

Exchequer, and the dictum (as his Honor termed it) of Lord

Kenyon, he thought there was great reason in the opinion of

Lord Thurlow. He considered the term proper covenants to

signify such as were calculated to secure the full effect of the

contract ; and if the question had arisen before any decision

had been made subsequent to that of Henderson v. Hay, he

should have been much inclined to think with Lord Thurlow,

that the meaning was incidental covenants ; not collateral

covenants, which it might be very wise to impose, and to

which many tenants could not object; but which ought to be

the subject of treaty and separate agreement, not necessarily

flowing from the agreement to let and take. Therefore, he

was not of opinion decidedly by any means that the master

must introduce into the lease a covenant against underlet-

ting. The principal point, however, was not determined.

The case of Vere v. Loveden (Z), which, after a lapse of two

years and upwards, came before the same learned judge, was

(t) See as to this, Boardman v. (¥) Jones r. Jones, 12 Ves. 186,

Mostyn, 6 Ves. 467. (/) Vere v. Loveden, 12 Ves. 179.

VOL. II. E
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determined, like Jones v. Jones^ on its own peculiar circum-

stances, without reference to the general question in discus-

sion. It appeared that the defendant agreed to demise to

the plaintiff, his heirs and assigns, for his o-rti life, and two

others, a farm in the county of Pembroke, in as full and

ample a manner as Stephen Morris and his undertenants

lately held the same, at the yearly rent of 1211. 10s., to be

paid half-yearly, &c. Then followed provisions for reserving

to the defendant the accustomed heriots^ duties, and services,

timber, mines, &c., with liberty to enter and cut and carry

away the trees, and to open and work mines, &c., in the

usual manner. It was also agreed that in the lease should

be contained covenants, on the part of the tenant, his heirs,

executors, administrators, and assigns, for payment of the

rents, taxes, &c., for keeping the premises in good repair

during the lease, and so leaving them at the determination

thereof ; also, in the usual manner, for the landlord to enter,

and see the state of the premises as to repairs. The agree-

ment then concluded thus :
—"And lastly it is agreed, that

the lease shall take effect in possession from making thereof,

and determinable on the lives aforesaid ; and therein shall be

contained a clause of re-entry by the landlord for non-pay-

ment of the rents, duties, and ser\dces, to be therein reserved,

or for breach of any of the covenants on the tenant's part

therein to be contained, and such othe?' clauses as are usual in

such cases." Sir Wm. Grant, after remarking, that in the

case of Jones v. Jones he had expressed the inclination of his

opinion on the general question, proceeded to observe, that

this was not a mere agreement for a lease with proper and

usual covenants ; but an agreement which contained in

great detail the terms which the lease was to contain ; that

it stated the premises ; the rent ; the exception and resei-va-

tion : then the covenants which the lease was to contain

;

declaring, that it was agreed that in the lease should be con-

tained covenants on the part of the tenant his heirs, execu-

tors, administrators, and " assigns;" that it then went on to

specify all the covenants usually introduced into leases ; and
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when that part was terminated, it went on to other matters,

declaring, that, lastly, it was agreed that the lease should

take effect in possession from making thereof, determinable

on the lives aforesaid, and then followed the passage upon

which the question arose, viz., that therein should be con-

tained a clause of re-entry by the landlord for non-payment

of the rents, duties, and services, to be therein reserved, or

for breach of any of the covenants on the tenant's part therein

to be contained ; and such other clauses as were usual in such

cases. The connection of these last words (said his Honor)

is with the clause of re-entry mentioned immediately before.

The construction, therefore, ought unquestionably to be,

clauses of the same kind as that with which those words are

connected. The agreement had akeady provided what the

covenants should be. It then proceeds to state what the

security shall be : re-entry for breach of any of those cove-

nants ; and adds " such other clauses as are usual in such

cases." Then if there be any clause to give effect to that

security, there is a right to such clause. But it cannot be

contended, that it was meant here to go back to the subject

of the covenants, Avhich they had concluded and passed from,

to a new subject; and this is connected naturally with

that new subject ; security for the performance of the cove-

nants. It would be a construction against the obvious mean-

ing to say the parties thought here of such a very material

covenant, affecting the whole interest as to which they were

bargaining, viz., whether the lease should or should not be

assignable ; and that they conceived there was no better way

of determining that than under this obscure clause.

The case of Browne v. Raban (m) which next came before

Sir Wm. Grant, M.R., being founded on an agreement for a

lease with usual covenants, and unattended by any peculiar

circumstances, called for an express determination of the

general question; when the learned judge still declared, tliat,

if it were to be decided for the first time, he should be dis-

(m) Browne v. Raban, 15 Ves. 528.

R 2
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posed to agree with the opinion of Lord Thurlow, in the case

of Henderson v. HaVj that the construction ought to be such

covenants as were incidental to the lease; but that Lord

Kenyon having expressed his dissent from that opinion, and

the court of Exchequer having, upon full consideration, over-

ruled it, he rather thought the understanding of the profession

was, that it was a usual covenant, and was to be inserted where

there was an agreement for common and usual covenants.

When this last opinion was delivered, his Honor was not

aware that the case of Chiu'ch v. Brown, in which the same

point was involved, was then pending before Lord Eldon.

In this case (»), the plaintiff contracted for a lease of a house

and premises at Croydon, for twenty-one years, which lease it

was agreed should contain a power for him to determine it at

the expiration of the first seven or fourteen years, on notice

;

and a covenant on the part of the lessor that he would not at

any time within ten years set up, exercise, or follow, the trade

of a tea-dealer or grocer within four miles from Croydon; but

would, on the contrary, render his assistance to the plaintiff

in the business. The agreement was silent as to the intro-

duction of usual or common covenants, &c. A bill being

filed, praying that the defendant might be decreed to execute

a proper lease, conformably to the agreement, a draft was

carried in to the Master by each party, varying only in this

respect, that the defendant extended the right of re-entry to

the case of the lessee^s assigning or underletting without

license. The Master's judgment being against the insertion

of the clause, an exception was taken to the report. As Lord

Eldon's decision in this case has finally set the point at rest,

the reader, no doubt, will desire to be made acquainted with

the course of reasoning by which his Lordship arrived at

the conclusion that no right to the covenant in question

existed. With this view the following copious extracts from

his Lordship's luminous judgment are offered. Their import-

ance renders any apology for their length unnecessary.

(?i) Cluu'ch V. Brown, 15 Yes. 258.
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After observing tliat lie came into court witli an extremely-

strong opinion tliat the covenant could not be inserted in

the lease ; but that his mind was most seriously aflPected, on

the one hand, by the very strong reasoning of the Master of

the Rolls in the two cases that had been mentioned {o), and,

on the other, by the commuuicatiou, that, notwithstanding

that reasoning, the Master of the Rolls considered the point

bound down by the decision of Lord Kenyon at Nisi Prius (p),

and the single case in the court of Exchequer [q] ; his Lord-

ship proceeded to consider the point as if it were altogether

unprejudiced by decision. He said that there were different

sorts of landed property known to the law : land in fee-simple;

and leasehold property: putting copyhold out of the question:

that if a man covenanted to sell a fee-simple estate, free from

all encumbrances, and said no more, it was clear that covenant

carried in gremio, and in the bosom of it, the right to proper

covenants ; because that sort of engagement had in all time

been carried into execution in a form and mode which altered

most materially, substantially, and importantly, the effect of

the mere conveyance. If no more was done than the agree-

ment imported, the conveyance contained express covenants

:

the words operating warranties and[r) obligations, which it

was not understood between the persons contracting that the

one was to undertake, and the other to have the benefit of;

that with regard to leasehold estates, before the case of Hen-

derson V. Hay, upon an agreement to grant a lease with

nothing more than proper covenants^ he should have said,

they were to be such covenants as were just as well known

in such leases, as the usual covenants under an agreement to

convey an estate ; and though the word incidental was not

very precise, he conceived Lord Thurlow^s meaning to have

been, that the party had a right to those covenants that

would be inserted in the execution of an agreement for a

lease, arising out of the general well-known practice as to

(o) Jones U.Jones, and Vere v. Love- {q) Folkingham v. Croft, sup.

den, sup. (r) Thus in the report : qy. w'crc ?

( p) Morgan v. Slaughter, sup.
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such leases, and not contradicting the incidents of the estate

belonging to a lessee, one of which Avas the right to have the

estate without restraint, beyond what was imposed upon it

by operation of law, unless there was an express contract for

more. His Lordship proceeded to say, that the covenant in

question would not prevent underletting ; and that if the

landlord had a covenant against both assigning and under-

letting, the tenant might by an agreement, neither assigning

nor underletting, put another person in possession of the pre-

mises ; and that parting with the possession in that manner

could not be a breach of those covenants : that a covenant

not to part with the possession could not restrain the tenant

from parting with a part of the premises ; these covenants

having been always construed by courts of law with the

utmost jealousy to prevent the restraint from going beyond

the express stipulation : and that, with respect to another

species of covenant, it was held, that, to avoid the conse-

quences of bankruptcy, a landlord might take a clause that

the lease should determine upon the bankruptcy of the

tenant ; and that many prudent men took that clause. But

are all these covenants, asked his Lordship, also to be inserted

as usual and common covenants ? The safest rule for pro-

perty (said he) is, that a person shall be taken to grant the

interest in an estate which he proposes to convey, or the lease

he proposes to make ; and that nothing which flows out of

that interest as an incident is to be done away by loose

expressions, to be construed by facts more loose ; that it is

upon the party who has forborne to insert a covenant for his

own benefit, to show his title to it ; and that it is safer to

require the lessor to protect himself by express stipulation,

than for courts of equity to hold that contracting parties

shall insert, not restraints expressed by the contract, or im-

plied by law, but such, more or less in number, as individual

conveyancers shall from day to day prescribe as proper to be

imposed upon the lessee; and that all those restraints so

imposed from time to time, are to be introduced as the aggre-

gate of the agreement. * * * Upon the whole, continued
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the learned judge, I came into court witli a firm opinion

that the best, that is, the most legal decision of this case

would be, that the Master is right in rejecting this cove-

nant ; but the case of Browne v. Raban having been decided

yesterday, an authority of such great weight, I will discuss

the subject with the Master of the Rolls before I decide this

case.

A day or two having elapsed, the Lord Chancellor again

adverted to this case, and said:—"I have had sufficient com-

munication with the Master of the Rolls for this purpose.

The law of this court is unquestionably as Lord Thurlow

there declared it ; and I conceived it to have remained un-

doubted until the case before Lord Kenyon, which cannot

justly be considered merely as a decision {s), as his Lordship

was eminently skilled in the doctrine of this court; and

could not have been ignorant of the case of Henderson v.

Hay (/) . I, therefore, say with reluctance, that the reason-

ing upon which Lord Kenyon determined that case does not

satisfy me that it is the law. When the point was before the

court of Exchequer, it does not appear that the court found

it easy so to state the law, as they deliberated upon it a con-

siderable time. With respect to that case, I can only say

that my mind is not by any means satisfied with the reason-

ing. I have read the two cases [u) before the Master of the

Rolls, which are in print ; and certainly it would be very

difficult to answer the reasoning that appears in those judg-

ments. I have stated the grounds of my own opinion upon

this point; and I understand the Master of the Rolls still

considers that the better opinion ; but the case in the court

of Exchequer ha^dng been so decided, he thought it difficult

to depart from it. With reference to that, however, it seems

to me, that Lord Thurlow's authority in 1791 was not treated

(s) So in the report in botli editions {t) The ease of Henderson v. Hay
of Vesey, though something seems to was in fact cited by the plaintift''s

be wanted to perfect the sense. Qy. counsel in Morgan v. Slaughter,

should it not be " which cannot justly (w) Vere v. Lovedeii, and Jones v.

be considered merely as a nisi prius Jones, sup.

decision 1

"
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with all the respect that was due to it in the subsequent

period ; and the existence of these four cases in controversy,

three at the Rolls, and this one before me, is decisive evidence

that the point was not set at rest by the case in the court of

Exchequer. In this case, therefore, I must act upon my
clear opinion of what tlie law is, which is, that the lessor is

not entitled to such a covenant.'^

After the communication between Lord Eldon and Sir "Wm.

Grant, it was agreed that the plaintiff in the previous case of

Browne v. Raban should take a lease without the covenant.

It is now, therefore, clearly determined, that a covenant

in restraint of the lessee's assigning or underletting without

license is not a usual covenant ; and cannot be insisted on

without a special provision for that purpose. The authority

of the case of Henderson v. Hay is re^ived ; and Morgan v.

Slaughter and Folkingham v. Croft are overruled.

The same rule prevails whatever may be the nature of the

property. The notion that the lessor of a public-house had

a particular claim to the covenant in question, on account of

his license being forfeitable in the event of the premises being

assigned to a person of bad character {pc), has been exploded;

and no doubt is now entertained that an agreement for the

lease of a public-house, where nothing more is expressed,

will be carried into execution in the same manner as an

agreement relating to property of another species ; with regard

to which, though there may not be the same reason, the land-

lord may have reasons operating upon him just as powerfully,

for requiring the restraint [y).

In carrying contracts of this description into execution,

the court recognises no difference, whether the agreement

provide for the grant of the lease to the lessee ; or to him,

his executors and administrators ; or to him, his executors,

administrators, and assigns. The omission of the word assigns

{x) Seethearguments, 12 Ves. 180-1. But see Bennett v. Womack, 7 Barn.

15 Ves. 261. & Cres. 627 ; S. C. 1 Man. & Ry. 644.

(y) Church v. Brown, 1 5 Ves. 269.
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has been contended to operate favorably upon the lessor's

right to the restrictive covenant {z) ; the insertion, unfavor-

ably; as the subsequent covenant would tend to abridge

the absolute dominion over the property imported by that

term (a). The distinction, however, is not maintainable.

On the one hand, in a case where assigns were not named.

Lord Eldon said that he should lay no stress upon that word:

if the lease were to be made to the lessee, his executors or r^A;'

administrators, his assigns would be included in himself; the

right to assign, unless restrained, being incident to the

estate (6); and Sir Wm. Grant had just before expressed him-

seK to the same effect in the case of Browne v. Raban (c).

On the other, where the assigns were mentioned. Sir Wm.
Grant denied that that circumstance would necessarily ex-

clude a covenant against assigning without license (d) ; and

in the later case of Weatherall v. Geering (e), he declared that

there was no more repugnance in a proviso against alienation,

where the lease was made to the lessee and his assigns, than

in an estate to a man and his heirs, with a subsequent restric-

tion to heirs of a particular description ; and that the assigns

must be understood to be such as upon the whole taken

together the lessee might lawfully have ; viz., assigns with

license.

In like manner, as the law impHes that usual and proper

covenants shall be contained in every instrument, it is imma-

terial whether the agreement stipulate for the insertion of

usual covenants or not. For this position we have the joint

authority of Lord Eldon and Sir Wm. Grant (/) ; and, with

great anxiety to be right upon the point. Lord Eldon declared

that he never would consent that his opinion should be sup-

posed to stand upon such a distinction. Before the case of

Henderson v. Hay, said he, an agreement for a lease would

(2) Church V. Brown, 15 Ves. 258. 268.

260. (c) Browne v. Rabau, 15 Ves. 530.

(a) Weatherall v. Geering, 12 Ves. (d^ Vera v. Loveden, 12 Ves. 183.

504-7. And see Stukeley v. Butler, (c) Weatherall v. Geering, 12 Ves,
Hob. 170. 511.

(h) Church v. Brown, 15 Ves. 2G4. (/) Church v. Brown, 15 Ves. 272.
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have been executed precisely in the same mode, as to the

covenants to be inserted, whether that clause had been con-

tained in it or not.

If, however, the agreement contain a reference to local

usage with regard to the covenants, as if it be to grant a

lease, with the usual and customary covenants of the neigh-

bourhood, an inquiry will be directed to ascertain what the

usual and customary covenants are; and if a covenant in

restraint of assignment without hcense be one, the court will

order it to be inserted in the lease [g).

Covenants in restraint of assigning without license, though

they prohibit the lessee from giving, granting, or selling,

without Hcense, the word assign comprehending each of these

modes of disposition (^), have ever been regarded with jealousy

to prevent the restraint (as Lord Eldon expressed it) from
'' going beyond the express stipulation (i) ; and very easy modes

have always been countenanced for defeating them [k) .

Hence, if a lease be made on condition that the lessee

shall not alien to J. S., an assignment of the term to J. S. by

a mesne assignee, to whom the term had been transferred by

the lessee, will not amount to a breach (/); unless indeed the

first assignment be made with the express object of an assign-

ment to J. S. ; the maxim being, quando aliquid prohibetur

fieri ex directo, prohibetur et per obliguum [m). But where a

lessee covenanted not to assign the term, whereby it could

go to J. S., it was held that an assignment by him to J. D.

was a breach, inasmuch as the term might thereby go to

J. S. {n).

Such assignments only without consent as are the volun-

tary act of the lessee amount to a breach of the covenant;

{g) Boardmau v. Mostyn, 6 Ves. by, 2 W, Blac. 766-7; S. C. 3 Wils.

467. Church v. Browi, 15 Ves. 269. 234.

And see Folkingham v. Croft, 3 Anstr. (Z) Anon. 1 Dy. 45, a. pi. (1). And
700. see Doe dem. Cheere v. Smith, 5 Taunt.

(]>) Anon. Mo. 11. pi. 40. 795; S. C. 1 Marsh. 359 ; Abstraeted,

(i) Church v. Brown, 15 Ves. 265. 2 Rose, 280.

Doe dem. Mitchinson v. Carter, 8 Term {ni) Co. Lit. 223, b.

Rep. 61. («) Cumin r. Richardson, 1 Rol.

{k) Crusoe dem. Blcncowe r. Bug- Ab. 429. pi. 4.
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and, therefore, the vesting of the term in the administrator

of the lessee on his intestacy is no breach. This position,

which appears to have been taken for granted from the time

of Henry the Eighth (o), has in modern times been expressly

affirmed by the Court of Common Pleas {p).

The same law obtains with regard to its vesting in the

executor {q) . But where a lessee for years, upon condition

that he should not grant over the land by will, or otherwise,

devised it to his executors, it was held, that the condition

was broken, although they accepted it only as executors, and

not as devisees ; because the lessee had done as much as in

him lay to grant it over (r).

So, if a feme lessee subject to such a covenant or condition

marry, no breach or forfeiture will be occasioned by the term

vesting in her husband {s). And in all probability the law

would be the same, though the husband should take the term

absolutely by surAdvorship, notwithstanding the case in

Moore seems to consider that point questionable.

So, if a lessee for years under such a restraint be outlawed,

and the term vest in the patentee to whom the Crown has

granted bona et cattalla felonum [t).

(o) Anon. Dal. 83. pi. 29. 1 Dy. 6, b.

n. (4). Thornhil v. King, Cro. Eliz.

757. Sir Wm. Move's case, Cro. Eliz.

26 ; S. C, nom. Moor v. Farrand,

1 Leon. 3 ; S. C, nom. Smalpiece

V. Evans, 1 And. 123. Roe dem.

Gregson v. Harrison, 2 Term Rep.

425.

{p) Crusoe dem. Blencowe v. Bug-

by, 3 Wils. 234-7 ; S. C. 2 W. Blac. 766.

{q) PaiTy V. Herbert, 1 Dy. 45, b.

pi. (3); Cited, 1 Rol. 214. Palm. 498.

Anon. Dy. 6, a. pi. (1). Anon. Dy.

152, a. pi. (7). Horton v. Horton,

Cro. Jac. 74. Taunton v. BaiTey,

Poph. 106.

(r) Parry v. Herbert, 4 Leon. 5.

J{it) Anon. Mo. 11. pi. 40. Anon.

Mo. 21. pi. 71. Moor v. Farrand, 1

Leon. 3. Anon. Dy. 6, a. pi. 1 . 1 Dy.

6, b. n. (4). Thornhil v. King, Cro.

Eliz. 757. Typographical errors are

usually such as " he may rmi that

readeth"; but in the case first cited in

this note, according to the report of it

in the 2nd edition of Moore, a.d. 1688,

a very trifling mistake makes the

whole difference as to the judgment

of the court. The words are printed

thus : " Mes la si le lessee soit u feme

sole le prisel du haronn est u assif/nmt."

This is evidently a misprint for "le

prisel dii hm-on n'est il assignmt". It

is correctly printed in the first edition

of 1663.

{t) Moor V. Farrand, 1 Leon. 3
;

S. C, nom. Smalpiece v. Evans, 1 And.

123-4. And See Rex v. Robinson,

Wightw. ;i86.
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And the vesting of the term in the assignees of the lessee

on his bankruptcy is subject to the same rule {u).

But this must be distinguished from the case of the per-

sonal occupation of the lessee constituting an ingredient in

the original limitation of the term ; as where a lease is made

for twenty-one years if the lessee shall so long continue to

dwell with his family and servants in the farm-house demised.

This is a term depending for its continuance on the personal

occupation of the lessee ; and is of the same class as a lease

for twenty-one years if the lessee shall so long live ; and the

term will determine if the lessee become bankrupt, although,

in invitum, he be turned out of possession by the assignees,

and the lease be sold by them [x).

Though the bankruptcy of a lessee supersedes, in favor of

general creditors, a covenant against assigning without

license; yet if a party ha\dng an agreement for a lease, which

is to contain a restrictive covenant, transfer his interest as a

security for a debt, the mortgagee cannot insist upon a

specific performance of the contract in opposition to such a

clause {y).

And here we may notice, that if the original lessee (the

bankrupt) obtain an assignment of the lease from the party

to whom it had been sold under the commission, no forfeiture

will accrue on his assigning over {z)

The same rule now prevails where the lease is taken in

(m) Cmsoe dem. Bleucowe v. Bugby, 1 Russ. & Myl. 690. Whitfield v.

3 Wils. 234-7 ; S. C. 2 W. Blac. 766. Prickett, 2 Keen, 608.

Doe dem. Goodbeherev. Bevan, 3Mau. (.r) Doe dem. Loekwood v. Clarke,

& Selw. 353. 360 ; S. C. abstracted, 8 East, 185. Roe dem. Hmiter r.

2 Rose, 456. Philpot v. Hoare, Ambl. Galliers, 2 Term Rep. 140. And see

480; S. C. 2 Atk. 219. Goring v. Doe dem. Duke of Norfolk t'. Hawke,

Warner, 2 Eq. Ca. Ab. 100. pi. 3 ; 2 East, 481.

S. C. 7 Vin. Ab. 85. pi. 9. Weatherall {y) Weatherall v. Geering, 12 Ves.

V. Geering, 12 Ves. 504. Onslow v. 504.

Corrie, 2 Madd. 330. Doe dem. {z) Doe dem. Cheere v. Smith,

Cheere «. Smith, 5 Tamit. 795 ; S. C. 1 Marsh. 359; S. C. 5 Taunt. 795;

1 Marsh. 359 ; Abstracted, 2 Rose, Abstracted, 2 Rose, 280. Doe dem.

280. Powell V. Lloyd, 2 Yo. & Jerv. Goodbehere v. Bevan, 3 Man. & Selw.

372-8. And see Lear v. Leggett, 2 353-8; Abstracted, 2 Rose, 456.

Sim. 479 ; S. C, affirmed on appeal.
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execution under a warrant of attorney. For some time the

point was very doubtful, in consequence of the incongruity of

the early cases and dicta on the subject. In a note in Dyer (a),

ascribed to L. C. J. Treby, citing Lernard's case, 35 Eliz.

(for which, by the bye, the editor of Dyer's Keports searched

in vain,) it is said :
"A man leased for years, upon condition

that the lessee should not assign it over. The lessee acknow-

ledged a statute ; the term is extended. Walters cited this,

resolved to be a breach of the condition, although they came

in in the post, and by act of law."

The court in Large's case [b] entertained the same opinion.

A. seised of lands in fee de\ised the same to his wife until

William his son should come to the age of twenty-two years,

and then the remainder of part of the lands to his two sons

A. and John ; the remainder of other part of his lands to two

others of his said sons, upon condition that if any of his said

sons, before William should come to the age of twenty-two

years, should go about to make any sale of any part, &c., he

should for ever lose the lands, and the same should remain

over : and it was held, that if the devisee had entered into a

statute to the value of the land leased, by the intent of the

will the same had been a sale.

On the other hand, we meet with a case (c), where a lease

was made on condition that the lessee his executors or assigns

should not in any manner demise, assign, or set it over, with-

out the lessor's consent j and Mead and Periam held, that if

the lease had been extended under a judgment or recog-

nizance, the same would not have been an alienation against

the condition ; this, however, was denied by another of the

judges, who held, that the execution would have worked a

forfeiture, quel est dure come semble, adds Anderson, the

reporter.

But the question is now settled, as well by the remarks of

(a) Dy. 6, a. S. C, nom. Moor v. Fairand, 1 Leon. 3;

{h) Large's case, 2 Leon. 82-3. S. C, but not S. P., nom. Sir William

(c) Smalpiece v. Evans, 1 And. 123; More's case, Cro. Eliz. 2(5.
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tlie court ill the case of Crusoe v. Bugby [d), as by the more

recent decision in Doe v. Carter (e) . In the former, where

the lessee covenanted not to assign, transfer, or set over, or

otherwise do or put away the indenture of demise, or the pre-

mises ; and it was contended that an underlease was such a

doing or putting away; the court, after premising that they

always looked nearly into these covenants, said, that the

devising a term was a doing or putting it away; that the

lessee becoming a bankrupt was a putting or doing it away

;

that a dying intestate was a putting it away ; so, being in

debt by confessing a judgment and having the term taken in

execution, was the like ; but none of these amounted to an

assignment, or to a breach of the covenant or condition (/)

.

Doe dem. Mitchinson v. Carter {g) was an express judicial

determination of the question. The lease contained a cove-

nant by the lessee that he would not let, assign, make over,

barter, exchange, or otherwise part with the indenture, or the

lands, without the lessor^s license ; and a right of re-entry

was reserved to the lessor on breach of any of the covenants;

and it was held, that, as the words in the lease referred only to

a voluntary assignment by the lessee himself, and as judgments

were always considered as passing in invitum, the tenant had

not been guilty of a breach by confessing a judgment under

which the premises were taken in execution. If, however,

the warrant of attorney be given for the express purpose of

having the term taken from the tenant, it would occasion a

forfeitm'e of the lease, under the maxim that that which can-

not be done per directum shall not be done per obliguupi [h) .

BuFas'takiug the benefit of the Insolvent Debtors^ Act is

not an involuntary act on the part of the lessee, it is appre-

(cZ) Cimsoe dem. Blencowe V. Bugby, {g) Doe dem. Mitchinson v. Carter,

3 Wils. 234-7. « Term Rep. 57. And see Stanhope

(e) Doe dem. Mitchinson v Carter, v. Skeggs, cited, 2 Term Rep. 428. 430;

8 Tenn Rep. 57. and Ci-usoe dem. Blencowe r. Bugby,

(/) The case of Ci-usoe dem. Blen- 3 Wils. 234-7; S. C. 2 W. Blac. 766.

cowe V. Bugby is also i-eported, 2 W. Qi) Doe dem. Mitchinson v. Carter,

Blac. 766; but these dicta of the court sup.

are not noticed.
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hended that the vesting of the term in the assignee would

amount to a breach of a general covenant restraining aliena-

tion, underletting, &c. The case of an. insolvent differs

from that of a bankrupt in the circumstance of the former

not being compellable to part with the term; and hence

the assignment cannot be said to pass against him in in-

vitum {i)

.

Thus, a lessee restrained from assigning without license

can have assigns only of two sorts : either an assign approved

by the landlord, or an assign by appointment or designation

of law {k) .

A lease was made subject to a proviso for determination in

the event of the lessee becoming insolvent ; and it was con-

tended that an attainder of the lessee for felony was a for-

feiture, and that the felony was a continuing breach, and not

wholly waived by acceptance of rent ; but the court, without

admitting that the attainder amounted to an insolvency, deter-

mined, that, even if it were, the breach was contemporaneous

with the conviction, and not continuing; and, therefore, that

it had been waived in toto by acceptance of rent [1)

.

In consequence of these decisions, it is not an uncommon
practice for the lessor to stipulate for the determination of

the lease on the lessee's becoming bankrupt, or taking the

benefit of any act passed or to be passed for the relief of

insolvent debtors, or on the term being extended or taken in

execution. And no doubt now exists of the validity of such

provisions {m). They are neither in contravention of any

positive law, nor so unreasonable with regard to public policy

as to induce the courts to pronounce them invalid (w). They

bear no resemblance to a proviso that a lease shall not be

(0 Shee V. Hale, 13 Ves. 404; cited 5 Barn. & Cres. 584.

by Park, J., 4 Bing. 370-1. Brandon (?») Doe dem. Mitchinson v. Carter,

V. Aston, 2 Yo. & Col. V. C. 24. 8 Tei-m Rep. 61.

(k) Weatherall v. Geering, 12 Ves. {n) Roe dem. Hunter v. Galliers, 2

513. Term Rep. 133. Chui-ch v. Brown,
(I) Doe dem. Griffith v. Pritchard, 15 Ves. 268. Lord Stanhope v. Skeggs,

5 Bam. & Adol. 765; S. C. 2 Nev. & cited, 2 Term Rep. 134. 138. 140. 428,

Man. 48.f). Doe dem. Evans v. Evans, 430.

')
\y>^
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seised under a commission of bankruptcy. Such a proviso,

being repugnant to the grant itself, covdd not be supported (o).

In a late case {p), a lease contained a proviso that if the

lessee, his executors or administrators, or either of them,

should become bankrupt, the lessor should re-enter. The

lessee died, and his executor became bankrupt. On eject-

ment against an undertenant of the lessee, it was contended

by the defendant, that, as the object vras to provide against

the lease falling into the hands of the bankrupt's assignees,

and as in this case it would not pass to the assignees of the

executor, no right of entry accrued. But the court held, that

where the words were so clear, they could not go into the

question as to the intention of the parties ; who must be

bound by their own stipulations, however absurd they might

be. A rule to show cause why a new trial should not be had

was afterwards refused by the court of Exchequer.

Wliere a lease contained a clause for re-entry in case the

term of years thereby granted should be extended or taken

in execution, and before the end of the term the sheriff

entered upon the premises under a writ of extent against

the lessees at the suit of the Crown, held an inquisition,

and seised the lessee's interest into the King's hands, it was

held, that this was a taking in execution within the clause,

and that the lease was determined and forfeited to the

lessor (5^).

"V^Tiere a party held certain premises under an agreement

for a lease, subject to a proviso for re-entrj^ on aliening with-

out license, it was held, that an assignment by him of all his

property for the benefit of his creditors, which was afterwards

avoided as an act of bankruptcy, by the issuing of a com~

mission against the tenant pre-vdously to any act or proceeding

done or instituted by or on the part of the landlord, either

by re-entry or otherwise, did not operate as a breach of

(0) Roe dem. Hunter v, Galliers, man v. David, 1 Crorapt Mees. &
sup. Ros. 405 ; S. C. 5 Tjtw. 12.5.

(p) Doe dem. Williams v. Davies, (g) Rex r. Topping, 1 McClel. &
6 Car. & Pa. 614. Doe dem. Brlds- Yo. 544.
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the proviso, and, consequently, that an ejectment was not

maintainable (r)

.

And where a lease was made to two for years upon condi- J^ ^
• .A^^^^^-^^^^

tion that they, nor either of them, should alien any "^^^^ ^^^*J^^^y/'yjyi

without assent; and they made partition, and one aliened his Y/i^^/" ^^^X^
part ; this was held to be a forfeiture of the whole {s)

.

^

The cases are contradictory on the subject of a devise of a

term being a breach. I adopt the word devise in preference

to bequest, in order to preserve uniformity of expression with

the books ; though the latter term, as applicable to a lease for

years, would be more technical.

The majority of the early decisions treated a devise

without license as a breach (/) ; unless the de^dsee were also

appointed executor; in which case, as the assignment was

deemed to take place by operation of law, and not by the act

of the party, no breach was occasioned [u) ; though, according

to Boroughs v. Windsor (?;), in order to prevent a devise of

the term from operating as a breach, it was not only neces-

sary for the devisee to be named executor ; but he must have

entered expressly as executor ; for, otherwise, he would have

been deemed to enter in the capacity of devisee. And Fen-

ner, J., said that the case had been so decided to his know-

ledge. These decisions occurred in the reigns of Henry the

8th; Edward the 6th ; Queen Elizabeth; and James the 1st.

In Fox V. Swann(a;), however, which is the next case on

the subject, and was determined about the 8th year of the

reign of King Charles the 2nd, it was said, that if lessee

(r) Doe dem. Lloyd v. Powell, Burry, 24 Eliz., 1 Dy. 45, b. n. (3).

5 Bam. & Cres. 308; S. C. 8 Dow. & Boroughs v. Windsor, semb. S. C,
Ry. 35 ; S. C, in Equity, 1 Yo. & Jerv. cited by Tanfield, Mo. 351. Anon.

427; 2 Yo. & Jerv. 372. Dal. 83. pi. 29. Horton v. Horton,

(«) Gostwick's case, Cro. Eliz. 1G3; Cro. Jac. 74. Burton v. Horton, 1

1 Dy. 67, a. n. (18). Rol. Ab. 428. (V). pi. 1.

(0 Knight V. Mory, M. T. 29 & 30 (w) Windsor v. Burry, sup. Bo-

Eliz., Cro. Eliz. 60. Pariy v. Harbert, roughs v. Windsor, sup. Taunton v.

1 Dy. 45, b. pi. (3). Taunton v. Bar- BaiTey, Poph. lOG.

rey, 37 Eliz., Poph. lOC ; S. C. semb. (v) Boroughs v. Windsor, sup.

Taunton's case, Ow. 14 ; and Barry (x) Fox v. Swann, 1 Sty. 482. A.D.

V. Stanton, Cro. Eliz. 330 ; and BeiTy v. 1 655.

Taunton, Cro. EHz. 331. Windsors.

VOL. II. S
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for years covenanted not to assign without lessor's consent in

vyriting'j and afterwards without such consent demised the

terra to I. S., this was not a breach of the covenant, for a

devise was not a lease.

No mention (at least as far as I can discover) is made of the

point from this time until the reign of King George the 3rd,

when the court of Common Pleas incidentally declared that

the devising of a term was not a breach of a covenant not to

assign, transfer, or set it over, or otherwise do or put away

the indentui'e of demise, or the premises therein comprised (y)

;

and that position has since been noticed with approbation by

Mr. Justice Bayley, in the court of King's Bench {z).

The better opinion, therefore, is in favor of the lessee's

right to dispose of the term by will. But, as the early and

late authorities are at variance, the lessee will act wisely in

obtaining the lessor's hcense, and thus avoid the chance of

litigation.

But if the w ords expressly restrain him from granting over

the land b}' Avill or otherwise, and he devise the same to

his executors {a) ; or if he be restrained from de\'ising it to

any other than his sons or daughters, and he devise it to a

stranger (Z»); in each of these cases the covenant or condition

will be broken ; although, in the former, the executors accept

the devise in the character of executors only, and not as

deA^sees ; and though, in the latter, they refuse their assent

to the dcAdse ; the lessee having done all in his power to dis-

pose of the term contraiy to the covenant or condition.

I
It is clearl}^ settled that a covenant not to assign without

I license will not be broken by a mere advertisement for sale (c)

.

\ Nor by the deposit of the lease by way of mortgage [d).

{y) Crusoe dem. Blencowe v. Bugby, (a) Parry r. Herbert, 4 Leon. 5.

11 Geo. 3. 1771, 3 Wils. 234-7. The \h) Biu-ton v. Horton, 1 Rol. Ab,

case is also reported in 2 W. Blac. (V.) pi. 1.

766; but this point is not noticed. Fox (c) Gourlay v. Tlie Duke of Somer-

X. Swann was quoted by counsel. set, 1 Ves. & B. 68. Ex parte Cocks,

{z) Doe dem. Goodbehere r. Bevan, In tlie matter of Hand, 2 Deac. 14.

3 Mau. & Selw. 353. 361 ; S. C. ab- (d) Doe dem. Pitt v. Laming, I Ry.

stracted, 2 Rose, 466. & Mood. 36. Doe dem. Pitt r. Hogg,
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Nor by the grant of an underlease ; as the svorcl assign

signifies a total alienation of the term; and an underlease

confers but a partial interest [e)

.

But au assignment is a breach of a covenant not to let, set,

or demise, the premises for all or any part of the term (/).

Hence, an express pro%dsion is requisite to prevent under-

letting. In Roe dem. Gregson v. Harrison {g), it was con- /V-

'

tended, that a covenant not to set, let, or assign over, referred

to a parting with the whole term only ; as the word over, it

was said, governed all the preceding words ; that it was nuga-

tory as applied to assign alone, for assigning necessarily im-

plied a parting with the whole interest ; but the court held,

that the word over was annexed to the word assign; the

covenant necessarily meaning that if the lessee parted with

the premises even for a part of the term, his lease should be

vacated. The case in 3 Wilson (A), said Buller, J., though a

pretty strong one, does not come up to this ; for there the

word let is not used ; but that is a material Avord here, and

we cannot reject it('i).

A lease was granted for three lives, with a proviso that if

the lessee, his executors or assigns, should at any time lease

the premises for more than seven years, except it should be

by his or their last will, and to and for the use of any wife or

child, without the license of the landlord in writing, it should

be lawful for him to re-enter. The plaintiff, being entitled

under the will of his father, the lessee, leased for fom-teen

years without license ; and, on being threatened with an

ejectment, brought his bill to be quieted, and for an injunc-

1 Car. &Pa. 160 ; S. C. 4Dow. &Ry. Brown, 15 Ves. 265. Kinnersley r.

226. See Doe dem. Goodbehere v. Orpe, 1 Dougl. oG. Holford v. Hatch, 1

Bevan, 3 Mau. & Selw. 353; S. C. Dougl. 183. Brewer i'.Hill,l Anstr. 4 13.

abstracted, 2 Rose, 456. Bowser v. (/) Greenaway v. Adams, 12 Ves.

Colby, ] Hare, 109. Ex parte Drake, 395. 400. Berry v. Tauntoc, Cro.

1 Mont. Deac. & De Gex, 539. Eliz. 331.

(e) Crusoe dem. Blencowe r. Bugby, {g) Roe dem. Gregson v. Harrison,

2 W. Blac. 706 ; S. C. 3 Wils. 234. 2 Term Rep. 425.

Jalabert v. The Duke of Chandos, 1 (/i) Crusoe dem. Blencowe t^.Bugby,

Eden, 372, cited in Wilson, as Jollibert 3 Wils. 234; S. C. 2 W. Blac. 766.

V. The Duke of Chandos. Church v. (i) 2 Term Rep. 430.

S2
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tion. Lord Nortliington declared his opinion, that the lease

was not a breach of the condition ; becanse it was not for a

certain time of duration, life being uncertain; and the lease

was not, nor could be for fourteen years absolutely, in all

events, but must determine with the life interest in the

lessor {k).

But where a lease contained a proviso for re-entry in case

1 ; the lessee should assign or otherwise jiartjwith the indenture

' of lease, or the premises, for the whole or any part of the

;
term; the coui't held that a right of entry was occasioned by

I
the grant of an underlease (/).

If a landlord have a covenant against both assigning and

underletting, the tenant by an agreement, neither assigning

^^ nor underletting, may put another person in possession of the

premises, without being giiilty of a breach (m)

.

Hence, the covenant sometimes extends to prohibit the

lessee from parting with the possession of the premises ; nor

can any legal objection be raised to such a stipulation {n).

A covenant, however, not to part with the possession of

the premises, is not broken by parting with the possession of

a part (o). But where the lessee of a house and twenty acres

of land, subject to a proviso that he should not parcel out

any of the lands from the house, demised the house and ten

acres of the land to another, resening the other ten acres to

himself; it was held, that tlie proviso was broken, though it

was suggested that this was rather a parcelling out of the

house from the land, than the land from the house {p).

In Roe dem. Dingley v. Sales {q), a lessee under a covenant

(Z-) Northcote v. Duke, Ambl. 511
;

Barn. & Cres. 376 ; S. C. 4 Maii. &
S. C. 2 Eden, 319. Ry. 302.

(I) Doe dem. Holland v. Worsley, (o) Church v. Brown, 15 Ves. 265.

1 Carapb. 20. Granger v. Gravenor, Collins i\ Sillye, Sty. 265.

3 Dy. 308, b. n. (75). (p) Marsh v. Curteis, Mo. 425
;

(m) Church v. Brown, 15 Ves. 265. S. C. Cro. Eliz. 528; 2 And. 42; S. C,
And see Williams V. Cheney, 3 Ves. 61. nom. March v. Cartes, 2 And. 90;

(«) Roe dem. Hunter v. Galliers, 2 Noy, 7.

Term Rep. 140. And see Doe dem. (q) Roe dem. Dingley v. Sales, 1

Lockwood V. Clarke, 8 East, 185 ; and Mau. & Selw. 297.

Doe dem. Ambler r. Woodbridge, 9
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not to demise, lease, grant, or let, the premises, or any part ^^

thereof, or convey, ahen, assign, or set over, the indenture,
j

or his or their estate therein, or any part thereof, to any
j

person or persons whomsoever, for all or any part of the said ^'

term, without the lessor's license in writing, let a person of

the name of Pincheon into the occupation of part of the

premises under the following terms :

—" that he (Pincheon)

should have the use of the back chamber, exclusive of his

(the lessee's) family, the saw-lodge, the whole length of

the cow-shed to the stable, and any part of the yard for

laying timber, or otherwise : Pincheon to have, jointly with

the lessee's family, the use of the other part of the house,

as also the garden ; which premises Pincheon is to deliver up

on being required so to do, on having three months' notice

from the lessee; and it was agreed that the said parties

should enter into partnership in the business of general shop-

keeper; each to bring in an equal sum of money, and equally

divide the profits of the goods sold therein, as well as the

produce of the garden." And the court held this to be a

parting with the exclusive possession of part of the premises,

and to work a forfeiture of the lease.

But if a lessee covenant not to grant any underlease or

leases for any term or terms whatsover, or let, set, assign,

transfer, set over, or otherwise part with, the premises, or his

or their term or interest, or any part thereof, he may, with-

out danger of a forfeiture, permit to a lodger the exclusive

enjoyment of a room. Lord EUenborough ridiculed the

idea of an application to a landlord for a license to take

lodgers (r).

A covenant, however, by the lessee not to alter, convert, or

use the rooms of the house demised then used as bed rooms, or

either of them, into or for any other use or purpose than bed

or sitting rooms, for the occupation of himself, his executors,

&c., without the license of the lessor in writing, was held to

(?•) Doe dcm. Pitt v. Laming, 4 Baron Parke on this case, in Green-

Campb. 73. But see the remarks of sladc v. Tapscott, next page.
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be broken by the letting of part of the house to a lodger

who entered into the occupation of the rooms (s).

In a recent case (/), an agreement for a lease contained a

reddendum of the yearly rent of 80?., and also the further

yearly rent of 10/, for every acre, and so in proportion for

any less quantity, of any part of the meadow or ancient

pasture ground which the lessee should let, assign, or demise,

or suffer to be occupied by any person without the consent of

the lessor; and there was also a provision that the lessee

should not commit waste on the premises; but should, on the

contrary, use, occupy, dress, and manure the same according

to the custom of the country, and the rules of good husbandry.

At the trial, it was proved that the defendant had permitted

several persons to take small portions of the demised pre-

mises for the purpose of raising crops of potatoes, the land

being delivered up again, after having been used for this

purpose about six months; and evidence was given of its being

the custom of the country for farmers to let out their lands

in this manner for the purpose of raising a crop of potatoes.

It was argued, that the clause as to occupation was to be con-

strued with reference to other parts of the instrument ; and

from one of the clauses it appeared that the defendant was

to occupy according to the custom of the country, that custom

being for farmers so to appropriate portions of their land.

But it was held that a breach had been committed. Baron

Alderson thought that the words " according to the custom

of the country" referred to the mode of cultivation, and

not to the practice of suffering the lands to be occupied

in the manner in question; and the whole com't considered

that the fact of the existence of such a custom might have

been the very ground upon which the proviso, with regard

to the occupation of the premises by other persons, was

inserted.

In distinguishing this case from Doe dem. Pitt v. Laming (u),

(s) Doe dem. Ambler v. Wood- (t) Greeiislade r. Tapscott, 1 Crompt.

bridge, 9 Barn. & Cres. 376 ; S. C. 4 Mees. & Ros. 55 ; S. C. 4 Tyrw. 566.

Man. & Ry. 302. (w) 4 Campb. 73.
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Baron Parke said(cr) :
—"It is more difficult to say that Doe v.

Laming is not applicable. There, however, the demise was

of a coffee-house, and unless there was a distinct agreement

with the lodger for the occupation of the particular room, it

may be said he had not such an exclusive possession of it as

would have entitled him to maintain trespass. If there had

been any such distinct demise, then it would have resembled

the case of a ready furnished lodging, and the act might have

come within the terms of the covenant. In this view, the

case of Doe v. Laming may be supported ; but I cannot say

that the grounds upon which Lord Ellenborough decided that

case appear to be satisfactory to my mind.^'

Baron Alderson gave no opinion upon the authority of Doe

V. Laming, which (he said) might, perhaps, be supported

upon the peculiar facts of the case.

We may next inquire upon whom the covenant will be

binding.

In well drawn leases, the covenant restraining assignment

without license is inserted among the other covenants on the

lessee's part ; and afterwards a proviso is introduced for

re-entry on breach or non-performance of any of the cove-

nants therein contained. The right of re-entry, therefore,

cannot arise unless the covenant be broken. Almost all the

cases have arisen on conditions in restraint of assignment,

and not on covenants ; but it is apprehended that the parties

who would be bound by a condition would be equally bound

by a covenant; for instance, a mere personal covenant by

a lessee not to assign would be equivalent, in point of lien,

to a condition that he should not assign; and a covenant

that he, his executors or administrators, would not assign,

would have the same effect, in point of lien, as a condition

that he, his executors or administrators, would not assign.

It is also apprehended that the acts which would amount to

a breach of the condition would also operate as a breach of

the covenant. The difference, therefore, between conditions

(x) 1 Crompt. Mees. & Ros. .5.0; 4 Tyrw. 569.
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and covenants seems to be immaterial^ when considered %A'ith

reference to the person bound by the engagement, or to

the act which will be deemed a breach ; but, considered

with reference to the dispensation with the condition or cove-

nant effected by a license to assign, the difference becomes

important, as we shall have occasion to observe in a future

page [y).

The lessee, of course, is bound by his own covenant ; and

if he assign without license, the lessor may either bring an

action of covenant for damages, to which only the mere cove-

nant entitles him {z) ; or an ejectment under the proviso for

re-entry on breach of the covenant, and thus put an end to

the tenancy at once. The latter course is almost universally

preferred, on account of the difficulty of pro\ing the amount

of damage sustained. Still, however, the lessor can exercise

his option. And although he may during the term have

e-sdcted the lessee from part, the latter is liable to an action

for assigning the remainder without license [a).

Whether the executors or administrators of the lessee are

bound must in a great degree depend upon the wording of

the covenant or condition.

By the form of the covenant now generally used, the lessee

is made to engage for himself, his heirs, executors, adminis-

trators, and assigns, that neither he, nor his executors, admi-

nistrators, or assigns, will assign, &c., without the leave of the

lessor, his heirs or assigns, or his executors, administrators,

or assigns, according to the nature of the reversion. Some

doubt was formerly entertained, whether a clause restrain-

ing alienation by the executors, administrators, or assigns of

the lessee, was not in itself repugnant and void in a lease

granted to the lessee, his executors, administrators, and

assigns (6); but that point has long been set at rest; and

there is no more repugnancy in a lease to a man his execu-

(y) Post, p. 267, et seq., under the Biiig. 13 ; S. C. fl J. B. Mo. 46.

division, whether the covenant runs (a) Collins v. Sillye, Sty. 265.

with the land. (b) See Stanhope v. Skeggs, cited, 2

(3) Doe dem. Willson v. Phillips, 2 Term Rep. 134. 138. 140. 428. 430.
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tors, administrators, and assigns, with a proviso or covenant

restraining assignment without tlie lessor's license, tlian in

an estate to a man and his heirs, with a subsequent restric-

tion to heirs of a particular description. The assigns must

be understood to be such as, upon the whole taken together,

the lessee may lawfully have : viz., assigns with license (c).

If the covenant be merely personal ; for example, if the

lessee covenant that he will not assign during his life (d) ; or,

without confining the restraint to his life, that he (without

naming his executors, administrators, or assigns,) will not

assign (e); the death of the lessee determines the engagement,

and his representatives may dispose of the term without the

lessor's license.

If the covenant extend the restriction to the executors and

administrators of the lessee ; as if he covenant that neither

he, nor his executors nor administrators, shall assign, the ex-

ecutors and administrators will be restrained, at least at law,

from assigning without license (/), even for payment of

debts (^). And it is the better opinion, that an administrator

will be bound as an assignee in law, though the covenant be

that the lessee his executors or assigns will not alien (/i)

.

It appears, however, that equity will relieve against the

forfeiture, where the assignment is for payment of debts.

The reports of the cases on the point are not sufficiently

clear to warrant a positive assertion. The first (i) was decided

in the early part of the reign of King Charles the 2nd.

(c) Per Sir Wm. Graut in Wea- S. C. 2 Eden, 31,0. Doe dem. Wil-

tlierall v. Geering, 12 Ves. 504. 511. Hams v. Davies, 6 Car. &Pa. 614. Doe

And see Roe dem. Gregson v. Harri- dem. Bridgman v. David, 1 Crompt.

son, 2 Term Rep. 425. Vere v. Love- Mees. & Ros. 405 ; S. C. 5 Tyrw, 125.

den, 12 Ves. 183. (f/)
Lloyd v. Crispe, 5 Taunt. 249.

(d) Parry v. Harbert, 1 Dy. 45, b. Qi) Anon. Dal. 83. pi. 29. Sir Wm.
pi. (3). More's case, Cro. Eliz. 26 ; S. C,

(e) Anon. Mo. 11. pi. 40. Anon. 1 nom. Moor v. Farrand, 1 Leon. 3;

Dy. 66, a. pi. (8). Roe dem. Gregson S. C, nom. Smalpiece v. Evans, 1

V. Han-ison, 2 Term Rep. 425-9. And. 123. Anon. 2 Dy. 152, a. pi. 7.

(/) Roe dem. Gregson v. Harrison, 1 Dy. 6, b. n. (4). Anon. Mo. 44. pL

2 Term Rep. 425. Doe dem. Goodbe- 136.

here v. Bevan, 3 Man. & Sclw. 357. (/) Cox ?). Brown, 1 Rep. in Ch. 170.

360. Northcotc v. Duke, Ambl. 511
;
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The bill was to be relieved against the forfeiture of a lease

in which there was a covenant that, if the lessee should let

the premises for any longer than three years, except to his

wife or children, without license of the lessor or his assigns

first hadj the lease should be void. It stated, that the de-

fendants had entered upon the premises, on pretence that the

executrix of the lessee (J) did alien the same to the plaintiff

without license, and had ousted the plaintiff who purchased

the same. The court, on reading precedents, forasmuch as

the executrix {k) sold the lease for payment of debts to whicli

the same was liable, and if she had not been executrix there

had been no forfeiture, decreed the plaintiff to be relieved

against the said forfeiture.

In the other case (/), which came on in the year 1 791, Lord

Thurlow said, that he had always taken it as clear law, that

if A. let a farm to B., with covenant not to alien, and B.

died, his executors might dispose of it. It Avas an alienation

by the act of God ; and he remembered that Lord Camden

entered into the question much in the same way. In the

case of a lease for j-ears to A., he said, it goes to his executor,

not by way of limitation, as in the case of a remainder over,

&c., but as coming in the place of the lessee.

The reports, however, are very obscm'e; nor does it appear

whether, by the words of the covenants, the restraint was

extended to the executors and administrators of the lessee,

or Avas confined to him personally.

In the late case of INIaule v. The Duke of Beaufort (m),

the point arose, but was not determined, for want of proper

parties to the bill, and the suit was finally compromised.

In Philhps V. Everard(/?), it appeared that a lease had been

granted by the plaintiff to one Daulton for ten years, with a

restrictive clause against assignment without license. Everard

contracted to purchase part of the premises with the consent

{j) It is executors of the lessor in the (I) Seei's i'. Hind, 1 Ves. Jun. 294.

report, but evidently a mistake. The (m) ISIaule v. The Duke of Beaufort,

error is in both editions. 1 Russ. 349.

(/•) It is executors in tlie report. («) Phillips v. EverarJ, 5 Sim. 102.



Ch.X. S. VII.] covenants: IN RESTRAINT OF ASSIGNMENT. 267

of the plaintiff, who also agreed to grant him a reversionary

term of seven or ten years on the expiration of the lease.

Everard having died before the reversionary lease was granted,

the plaintiff applied to the defendants, his executors, to com-

plete the contract, offering to permit the covenants which

were to be entered into on their parts to be so qualified, that

the defendants might be no further liable thereon, than they

would have been on the covenants which ought to have been

entered into by the testator in case a proper lease had been

made to him in his lifetime, and he had executed a counter-

part thereof; and on their refusal the bill was filed. It was

objected on their part, that if they took the further lease

they must assign it ; and that it was impossible to frame the

covenants in the way proposed; but the court decreed a

specific performance of the contract, with a reference to the

master to settle the lease.

In Northcote v. Duke (o), Lord Northington said, that a

party taking an estate as executor was like the case of an heir

taking a freehold, and ought to have notice of a condition, in

order to affect his interest by way of forfeiture for breach of

the condition [p) . He, therefore, held, where a lease for three

lives was granted, with a condition restraining alienation for

more than seven years without license, that a lease without

license for fourteen years by the executor, who had no notice

of the particular circumstances of the original lease, the in-

strument being in the hands of another person, if a forfeiture

at law, might be relieved against in equity.

How far the assigns of the lessee are bound, or, in other

words, whether the covenant runs with the land, is next to

be considered.

In examining the point, the reader may be referred to the

distinction already taken {q) between involuntary assigns, or

such as are pressed upon the lessee by process and operation

(o) Northcote ?;. Duke, Ambl. 511
; {p) See Burleton v. Humfrey, Ambl.

S. C. 2 Eden, 319. 258.

{q) Ante, p. 250 of this volume.
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of law; and voluntary assigns, who take under an alienation

by his own direct and spontaneous act.

It has repeatedly been held, as well at law (r), as in equity (s)

that the former are not bound; and, therefore, that the

(V assignees of a lessee becoming bankrupt may assign over

; without the permission of the lessor, notwithstanding the

covenant expressly extends to bind assigns; though mere

colourable or fictitious assignments cannot be supported {t).

But where a lease for years was made to a woman upon con-

dition that she, her executors, administrators, or assigns,

should not assign without the lessor's leave, and she married

and died, her husband was held to be within the danger of

the condition, and could not assign without being' guilty of

a breach {u). And where the king granted to a subject bona

et catalla felonum, and a lessee for years, upon condition that

neither "he, his executors, administrators, or assigns, would

assign without the lessor's license, was outlawed, upon which

the patentee entered, Periam J., held, that the patentee was

not bound by the condition; but Meade was of a contrary

opinion, for he thought that the condition should go with

the land [x).

But the liability of the voluntary assigns of the lessee is

not so easily disposed of. Supposing the lessee to have

assigned his term with license, the question arises, is the

necessity for a future license wholly dispensed with ; or must

a new license from the lessor be obtained previously to such

assignees assigning over?

As to a condition, it is perfectly established that once dis-

(?) Crusoe dem. Bleucowe v. Bugby, 341. Ex parte Baglehole, in re Bagle-

3 Wils. 234-7 ; S. C. 2 W. Blac. 766. hole, 1 Rose, 432. Ex parte Sherman,

Doe dem. Goodbehere i'. Bevan, 3 Man. Mre. Champney, 1 Buck, 462.

& Selw. 353; Abstracted, 2 Rose, 456. (<) Philpot v. Hoare, sup.

Ex parte Cocks, in re Hand, 2 Deac. 14. {u) Moor r. Farrand, 1 Leon. 3.

(s) Philpot V. Hoare, Ambl. 480
;

Thornhil r. King, Cro. EUz. 757.

S. C. 2 Atk. 219. Gormg v. Warner, Anon. Dy. 6, a. pi. (1).

2 Eq. Ca. Ab. 100. pi. 3 ; S. C. 7 Vin. (.c) Moor v. Farrand, 1 Leon. 3

;

Ab. 85. pi. 9. Weatherall v. Geering, 12 S. C, nom. Smalpieee r. Evans, 1 And.

Ves. 512. Onslow v. Corrie, 2 Madd. 123-4.
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pensed with (y) ; or dispensed with in part only {z) ; or in favor

of one of several joint lessees ; or of a particular assignee (a);

it is dispensed with for ever.

And, on the same principle, it has been determined, that

if a lease be granted on condition of forfeiture in case the

lessee should alien to any other than A. B., and the lessee

assign to him ; he, A. B., may assign over to whom he pleases

;

for by the first assignment the estate became absolute in

A. B. (b).

In Dumpor's case (c), which is the leading one on the point,

a lease was granted for years, with a proviso that the lessee

or his assigns should not alien the premises, or any part

thereof, without the license of the lessors. The lessee having

obtained a general license to alien, assigned the property to

one Tubbe, who assigned over without further license; and

the question was, whether the license operated as a dispensa-

tion only for the first assignment, or as a total determina-

tion of the condition ; in other words, whether the assignment

by Tubbe would enable the lessor to enter, as for a condition

broken. And it was held, that the alienation by license had

determined the condition ; for a condition, not being appor-

tionable or divisible by the act of the parties, could not be

dispensed with for a time, and in esse again afterwards. And
although the proviso Avere, that the lessee or his assigns should

not alien, yet if the lessors licensed the lessee to assign, they

should never defeat, by force of the proviso, the term which

was absolutely aliened by their license, inasmuch as, by force

of the lessor^s license and the lessee^s assignment, the first

(y) Dumpor's case, 4 Co. 119, b. ;
Dumpor's case, 4 Co. 120, a. ; Cro.

S. C, nom. Dumper v. Syms, Cro. Eliz. Eliz. 816.

815. Bi"umraell v. Macplierson, 14 («) Whitchcot v. Fox, Cro. Jac.

Ves. 173. Maeher v. The Foundling 398 ; S. C, nom. Hitchcock r. Fox, 1

Hospital, 1 Ves. &B. 188. 191. Rol. 68; S. C, nom. Whitchcocke v.

(z) Leeds v. Crompton, Noy, 32; Fox, 1 Rol. 389; S. C, nom. Fox v.

S. C. Godb. 93 ; S. C, nom. Lees v. Whitchcocke, 2 Bulst. 290. Brummell
Lord Stafford, 4 Leon. 58; Cited, Cro. v. Macpherson, 14 Ves. 173.

Eliz. 816; 2 Bulstr.291 ; 4Co. 120,a. (/>) Whitchcot, or Hitchcock, or

Anon. 3 Dy. 334,b. pi. (32), cont. is Whitchcocke, v. Fox, sup.

not law. See Popham's remarks in (c) Dumpor's case, sup.
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assignee's interest Avas absolnte, it was not possible that his

assignee, who had his estate and interest, should be subject

to the first condition.

Lord Mansfield and Lord Eldon have both recorded their dis-

approbation of the decision in this case; the former, by declar-

ing [d] that the profession had always wondered at Dumpor's

case j while the latter said (e), that when a man demised to A.,

his executors, administrators, or assigns, Avith an agreement,

that, if he, his executors, administrators, or assigns, should

assign without license, the lessor should be at liberty to re-

enter, it would have been perfectly reasonable originally to

say, a license granted was not a dispensation with the condi-

tion, the assignee being by the very terms of the original

contract restrained as much as the original lessee ; and that

the answer that had been given in support of the distinction

contended for in the case before him was not satisfactory;

for, though the license might be to assign generally, quibus-

cunque ; yet, when the choice was determined, the individual

selected became the assign, and the onginal lease imposed

the prohibition upon the assign as well as upon the original

lessee ; but both of them admitted that it was then the law of

the land (/).

With regard to a covenant, however, there is greater diffi-

culty. In Jones v. Jones {g), we find Sir Wm. Grant, without

referring to any authority, stating it to have been determined,

that a covenant not to assign without license is at an end by a

license once granted, Now, if Dumpor's case be the determi-

nation referred to, it is submitted that there is no resemblance,

in this respect, between conditions and covenants. Dumpor's

case was strictly one of condition; and, in accordance with a

long established rule of law that conditions were not appor-

tionable by the act of the parties, the condition there was

(d) Doe dem. Boscawen v. Bliss, (/) Doe dem. Boscawen v. Bliss,

4 Taunt. 735. sujj. Brummell r. Maepherson, sup.

(c) Brummell r. Maepherson, 14 {g) Jones r. Jones, 12 Ves. 191.

Ves. 173. Maclier v. The Foimdling AndseeLordEldon'sremai'k in Church
Hospital, 1 Ves. & B. 188. 191. v. Brown, 15 Ves. 264-5.
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considered to be determined by the lessor's license to assign.

But the same principle is not admitted to govern covenants

;

for nothing can be clearer than that covenants can be appor-

tioned by the act of the parties : thus, if a lessee assign over

part of his land to oiiCj and the remainder to another, each

of the assignees, in respect of the part assigned to him, is

liable to an action at the suit of the lessor on any of the

covenants which run Avitli the land, as to repair, pay rent,

&c. (A) ; and a corresponding right of action is given to the

assignees against the lessor, or his assignee of the reversion

of all or only a part of the premises (i). So, on the other

hand, if the lessor assign over either the reversion of part of

the lands {k), or a part of his reversion in the lands demised (/),

no doubt exists of the right of the assignee of such part to

support an action of covenant against the lessee for omission

to pay rent, to repair, &c. It is, therefore, submitted that

Dumpor's case is no authority for the position.

Nor has a diligent search enabled me to discover any case

by which Sir Wm. Grant's assertion is fully borne out ; on

the contrary, one case and several dicta seem to lean the

other way.

The case referred to arose in the reign of Queen Eliza-

beth {m), on a covenant by which the lessee engaged that

neither he, nor his executors, nor assigns, nor any other who

should come to have the estate or interest in the term, or any

(h) Gamon v. Vernon, 2 Lev. 231. 565.572; S. C, nom. Kiteliin v. Comp-

Ards V. Watkin, Cro. Eliz. 637. 651. ton, 1 Sid. 157. Twynam v. Pickard,

Congham v. King, Cro. Car. 221 ; S. C, sup.

nom. Conan v. Kemise, W. Jo. 245. (I) 1 Vent. 58. Shep. Touch. 176.

Stevenson v. Lambard, 2 East, 575. Athowe v. Heming, 1 Rol. 00; S. C,

Twynara v. Pickard, 2 Barn. & Aid. nom. Attoe v. Hemmings, 2 Bulstr.

105. Merceron v. Dowson, 5 Barn. & 281 ; S. C, nom. Alfo v. Henniug,Ow.

Cres. 479. Curtis v. Spitty, 1 Bing. 151. 1 Rol. Ab. 521. pi. 6. Anon.

N. C. 756 ; S. C. 1 Scott, 737. Mo. 93. pi. 230. Mascal's case, Mo.

(i) Palmer v. Edwards, 1 Dongl. 242 ; S. C. 1 Leon. 621. Co. Lit.

187. Twynam t'. Pickard, sup. 215, a. Twynam v. Pickard, 2 Barn.

(it) Pyot V. Lady St. John, Cro. Jac. & Aid. 105. Burton r. Barclay, 7

329; S. C, judgment affirmed in error, Bing. 745. 759.

2 Bulstr. 102. Kitehin v. Buckly, (m) Thornhil v. King, Cro. Eliz.

T. Raym. 80; S. C. 1 Lev. 109; 1 Kcb. 757. And see Anon. Dy. 6, a. pi. (1).
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part thereof, should alien their estate without license of the

lessor ; but only to his wife or children. The lessee bequeathed

it to his wife^ and made her his executrix : she entered therein

as legatee, and took King the defendant to husband: they

aliened the estate ; and it was held, by Anderson, Glanville,

and Kingsmil, that the covenant was broken; for the feme

was restrained fi'om ahening by express words thereof, as

well as the lessee himself; for it extended to the lessee and

his assigns, and she was assignee. So, although there was

once an alienation by license, yet that assignee could not alien

without license ; but Walmsley doubted thereof; because the

w^ords were, that the lessee or assignee should not alien, but

to his wife or children ; and the wife was not within those

words, for she could not alien to herself. So she was not

t/iuUu-i Ui^'^ intended to be within them.

'^ -^^^* / J In a much later case(w), a lessee covenanted for himself,

r 'hr-^' iJ^in,
i^is executors, and administrators, that he, his executors and

^ K ^^ZO ''^"^ administrators, (but assigns were not named,) would not, with-

->>- •> if-H*" -
Q^^ ^j^g lessor's consent, assign over the lease. On the lessee's

becoming bankrupt, his assignees sold the lease ; and Lord

Hardwicke is reported to have said, that the covenant not to

assign did not run with the land to the assignee, because

f^,:,
assignees were not bound by name in the covenant. Accord-

" ing to Ambler's report of the case, however, his lordship made

no allusion to the circumstance of the assignees not being

named in the covenant. He is there represented to have

said :
—" I am of opinion that the covenant not to assign

does not bind her [the bankrupt's assignee] at law ; for the

meaning of the covenant was to restrain the lessee from

assigning over ; and, in general, it would be a hard case to

prevent assignees of a bankrupt from assigning; but it is

otherwise in the case of a fraudulent assignment."

And in a still more recent case(o), where a party who
had purchased a term with the lessor's license, the lease

(«) Philpot V. Hoare, 2 Atk. 219
;

(o) Stowell r. Robinson, 3 Bing.
S. C. Ambl. 480. N. C. 928 ; S. C. 5 Scott, 196.

^'
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containing a restrictive covenant^ contracted to sell to another,

it appears to have been taken for granted^ that a new license

was necessary. And in a case (p) of later occurrence than

Jones V. JoneSj Mr. Justice Bayley intimated his opinion, that

a covenant by a lessee, for himself, his executors, administra-

tors, and assigns, was not absolutely dispensed with by an

assignment with the lessor^s permission. A lease had been

granted to one Copeland, who had covenanted for himself,

his executors, and administrators, not to assign the premises

without license. An assignment was afterwards made with

license to the defendant, who assigned over without. An

action of covenant being brought for half a year's rent accrued

due since the defendant's assignment over, he pleaded the

assignment, to which plea the plaintiff replied that the lessee

had covenanted not to assign without license, and that no

license had been given. The defendant demurred generally.

The court were clearly of opinion, that the assignment was a

good defence to the action for the rent, the privity of estate,

in respect of which only the defendant was liable, being de-

stroyed ; but, said Mr. Justice Bayley, " the plaintiff's remedy

is by an action on the covenant not to assign. Besides, it

may admit of some doubt, whether the defendant is within

the covenant ; for the lessee only covenants that he, his exe-

cutors, or administrators, will not assign."

The cases of Thornhil v. King, and Stowell v. Robinson,

and the remarks of Lord Hardwicke and Mr. Justice Bayley,

therefore, appear rather to oppose than support Sir Wm.
Grant's observation ; and to infer that a right of action, on

the covenant, for damages accrues to the lessor, on an assign-

ment over without license, if assigns are expressly named in

the covenant, notwithstanding a prior license to assign may

have been granted by him; though, as we have seen(§'), his

right to re-enter under the proviso or condition for re-entry

is determined by a license once granted. And Lord Eldon's

(p) Paul V. Niirso, 8 Barn. & Cres. 486 ; S. C. 2 Man. & Ry. 525.

{q) Ante, p. 268-9 of this volume.

VOL. II. T
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Avords iu Maclier v. The Foiindling Hospital (r), " tliat a

covenant not to assign without Hcense being once dispensed

with, the condition has gone," apparently point to the very-

distinction.

But whatever may have been the tendency of the decisions

and dicta referred to, the Real Property Commissioners in

1832 {s), declared it to be law, that, when, under a condition

restraining assignment without license, a license had been

once given, the condition was determined; and that the law

was the same with respect to a covenant to the like effect;

although there seemed to be no reason why such a covenant

or condition should not be held to run with the land, and be

binding from time to time on such persons as might become

assigns of the lease with the consent of the landlord, accord-

ing to the view taken by that eminent judge Sir "Wm. Grant

in a modern case [alluding to Weatherall v. Geering(^)]; and

they, therefore, proposed (m), that a covenant or condition there-

after to be contained in a lease restraining the lessee from

assigning or underletting, or doing any other specified act,

without the license of the lessor, should not be deemed to be

wholly released or extinguished by reason of a license given

for one assignment or underletting, or other act contrary to

the covenant; and that any particular license should not

operate further than according to the terms thereof. In

pursuance of this recommendation, in the session of 1836, a

bill for an act to be entitled " An Act to simplify the Transfer

of Property" was presented to parliament by Lord Lynd-

hiu'st, containing the following clause (a') :
" That a condition

or covenant not to assign or underlet, or do any other act,

without license, shall not be wholly released or determined

by a license to do one such act, but every such license or

consent shall be a waiver or release of the condition or cove-

(r) Macher v. The Foundling Hos- (s) Third Real Property Rep. 49.

pital, 1 Ves. & B. 188. 191. And see {t) Weatherall v. Geei-ing, 12 Ves.

Lloyd V. Crispe, 5 Taunt. 249 ; and 504.

Mr. Justice Holroyd's judgment in (w) Third Real Property Rep. 72.

Tvvynam v. Pickard, 2 Barn. & Aid. 7th proposition ; and also p. 50.

111. 112. (.,) Sect. 24.
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nant so far only as respects any act done according to the

terms expressed in such license or consent ; and any act done

contrary to the condition or covenant, other than such act as

shall have been permitted by any such license or consent,

shall be deemed a breach of the condition or covenant ; and

where a bankrupt or insolvent debtor, or a defendant in any

suit against whom execution shall be issued, shall be the

owner of land granted by any lease which shall contain a

condition or covenant against assigning or underletting the

same by the lessee or his assigns without license, the assign-

ment of such land by the assignee of such bankrupt or insol-

vent debtor, or by the plaintiff under such execution, shall

not, unless expressly mentioned in such condition or covenant,

be deemed a breach of such condition or covenant, but such

condition or covenant shall continue in force with respect to

any subsequent assignment or under-lease which shall be made

contrary thereto/' The bill was ordered to be printed ; but

did not pass into a law. The same clause was afterwards

contained in the bill presented by Lord Lyndhurst in the

session of 1844, for "An Act to simplify the Transfer of

Property,^' but was expunged from the same bill as proposed

to be amended in the committee ; and the act was eventually

passed without it.

As the law on the subject is far from clear, the lessor, in

assenting to an assignment by his lessee, should secure him-

self against such assignee's alienation without license, by

requiring from him a new covenant against assignment, and

a new proviso for re-entry on breach : and prudence would

suggest that this should be effected by a separate deed, to be

retained by the lessor in support of his right.

A question arose in Lucas v. How {y), whether an assignee

of the reversion could take advantage of a condition restrain-

ing the lessee from assigning without license : Atkins, J., con-

sidered the condition to be within the statute of 32 Hen. 8.

(jr) Lucas v. How, T. Raj-m. 250.

T 2
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c. 34 ; but it seemed to others to be a collateral condition

;

and it was adjoiu'ned.

The burthen of proving a breach of the covenant rests with

the lessor {z) ; and the declaration in assigning a breach

shoidd expressly allege that the defendant assigned without

license ; it being insufficient to state that he assigned contrary

to the form and effect of the covenant (a).

For the purpose of proof, the plaintiff may produce in evi-

dence the declarations of a stranger in possession of the pre-

mises^ that he holds them as assignee (or, as the case may

be, under-lessee) of the lessee {b). The defendant, however,

may controvert these declarations by showing the party to be

in possession as his servant, or in any other character which

would not involve a breach (c).

The mere fact of a stranger being in possession is not of

itself evidence of a breach. In the case of Doe v. Payne (d),

where the lessee had covenanted not to assign, set over, or

otherwise let the demised premises, and the lessor of the

plaintiff proved that the defendant was in possession of the

premises carrpng on his business there, having placed his

name over the door, and that he had said that he took the

premises from two of the directors of the Commercial Sale

Room, Lord Ellenborough decided that the plaintiff had not

proved that the lessee had either assigned or underlet ; for

non constitit that the defendant was not a tortious intruder

;

that it did not appear who the directors of the Commercial

Sale Room were ; and, for aught that appeared, the defend-

ant might have been unwilling to be turned out of possession.

And his lordship added, that the CAidence would not hnxe

been sufficient, even though the lessee had covenanted not to

part with the possession.

Where, in an ejectment, the lessor of the plaintiff derived

(2) Doe dem. Huidly v. Rickarby, sup. Doe v. Paj-ne, 1 Stark. 86.

5 Esp. 4. (c) Doe dem. Hindly v. Rickarb}',

(a) Copping i\ Slaymaker, 2 Show. sup.

248. ((Z) Doe v. Payne, 1 Stark. 86.

(h) Doe dem. Hindly v. Rickarby,
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title under a lease made in 1756, subject to a conditiou to be

void in case of alienation without license in writing under

hand and seal, and the evidence showed that an alienation

had taken place in 1770, it was held, that an ejectment for

non-payment of rent brought by the landlord in 1816 was

evidence from which the jury might presume that a license

to ahen had been given (e).

According to the case of Roe v. Harrison (/), a parol license

will not be a defence to an action of ejectment for assigning

without license, if the lease require the license to be in writing.

But, in a later case {(/), Patteson, J., took a distinction between

an action of covenant, and an ejectment for a forfeiture con-

sequent on a breach, and seemed to consider that a parol

license would be an answer to the latter, though not to the

former. The same view was taken in the case of Nugent v.

The Earl of Bantry (A) ; and the judgment of Bosanquet, J.,

in West v. Blakeway {i) hints at the same distinction.

If a parol license be used as a snare, and under circum-

stances which amount to a fraud, equity will reheve, but not

otherwise (j).

If a lessee restrained from assigning without hcense con-

tract to assign his term, it is incumbent on him, and not on

the proposed assignee, to obtain the lessor^s license {k).

But if he so contract, failure to procure the license before

the day specified for completion is not a breach of the con-

tract (/)

.

An alienation of the reversion by the lessor (m), or his

(e) Nugent dem. Keane v. The Earl N. R. 199. 216-7; S. C. 2 Man. & Gra.

of Bantry, 1 Huds. & Bro. 147. 729. 752; 1 Drinkw. 179; 5 Jur. 630.

(/) Roe dem. Gregson v. Harrison, (j) Richardson v. Evans, 3 Madd.
2 Term Rep. 425. Littler v. Holland, 218. And see Macher v. The Found-
3 Term Rep. 590-2. Doe dem. Sore v. ling Hospital, 1 Ves. & B. 188.

Eykins, 1 Car. & Pa. 154. (h) Lloyd v. Crispe, 5 Taunt. 249.

(rj) Doe dem. Weatherhead v. Cur- Mason v. Corder, 7 Taunt. 9 ; S. C.

wood, 1 Har. & Wol. 140. 2 Marsh. 332.

(h) Nugent dora. Keane v. The Earl (0 Stowell v. Robinson, 3 Bing. N.C.
of Bantry, 1 Huds. & Bro. 147; a case 928 ; S. C. 5 Scott, 196.

of ejectment. (m) Walker v. Ballamie, Cro. Jac.

(/) West V. Blakeway, 3 Scott's 102.
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death {n), is no countermand of a license to assign previously

given by him to his lessee.

Equity will not relieve a lessee from an ejectment founded

on a right of re-entry for assigning without license (o).

According to some authorities, equity will not compel him

to discover whether he has assigned without license {p), un-

less the lessor will expressly waive the forfeiture (q) ; the

proviso for re-entry being in the nature of a penalty. Sir

Edward Sugden, C, however, lately said (r), that a tenant

could not protect himself from discovery if it was alleged

that he had done an act that subjected him to a penalty : he

could not be heard to say that it was a penalty to which

equity would not compel him to submit himself.

We shall hereafter {s) consider the means by which a for-

feitui'e may be waived.

Section VIII.

—

Of covenants relating to agriculture

AND MINING.

A few cases determined on the construction of some parti-

cular covenants on the lessee's part relating to agriculture

and mining, which from their peculiar language could not

conveniently be comprehended under any other division of

this work^ remain to be noticed ; and they will be collected

in this section, though their want of connection renders

method or arrangement almost hopeless.

At common law, it is not waste by the tenant, either wil-

ful or permissive, to leave the land uncultivated. In order

to oblige him to farm according to good husbandly, there

(«) Co. Lit. 52, b. Com. Dig. Con- 77. pi. 15

dition, (P). (q) Lord Uxbridge v. Stavelaud, 1

(o) Davies v. Moreton, 2 Ch. Ca. Ves. 56. Bond v. Hopkins, 1 Scho. &
127. Wafer t^, Mocato, 9 Mod. 112. Lef. 441.

Wadman v. Calcraft, 10 Ves. 67. Hill (r) French v. Macalc, 1 Con. &
r. Barclay, 18 Ves. 63. Lovat v. Lord Law. 459. 465 ; S. C. 2 Dim. & War.

Rauelagh, 3 Ves. & B. 31. And see 269. 276.

, Northcote v. Duke, 2 Eden, 319. (s) Part the Seventh, Chapter L

(p) Fane v. Atlee, I Eq. Ca. Ab.
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must be some contract, either express, or implied from the

custom of the country (^). The word "custom," as here

used, does not mean a custom in the strict legal signification

of it ; for that must be taken with reference to some defined

limit or space, which is essential to every custom properly so

called; but which does not exist here (m). What shall be

considered in farming as a good and husbandlike manner

must vary exceedingly according to soil, chmate, and situa-

tion. And, therefore, the custom of the country, with refer-

ence to good husbandry, must be applied to the approved

habits of husbandry in the neighbourhood, under circum-

stances of the like nature (^).

All consideration of the custom of the country is excluded

by the express stipulations of the lease (?/).

It is observable, that, under a particular charging a defend-

ant with non-cultivation of the demised premises, evidence of

bad cultivation is not admissible, non-cultivation signifying

leaving the land waste {z)

.

In a late case (a), the tenant of a farm gave his landlord

a bond, conditioned to be void if the tenant should spread all

the manure and compost then collected in the midden-stead,

or on any other part of the farm, and should not sell, cart, or

carry away, any dung, compost, or manure, from the said

farm. The tenant's stock having been sold by auction, the

purchaser of two cows obtained permission for them to remain

on the farm for a time, and one of them remained one week,

and the other five weeks, during which time the purchaser

fed them from his own hay exclusively ; he afterwards took

away the manure made by them, and spread it on his own

(<) Hutton V. Warren, 1 Mees. & 523; I Drinkw. 113. And see Martin

Wei. 4G6. 472-6; S. C, 1 Tyrw. & Gra. v. Gilham, 7 Adol. & Ell. 540 ; S. C. 2

646. Nev. & Per. 568 ; and Edge v. Pem-
(m) Legh V. Hewitt, 4 East, 154. bertou, 12 Mees. & Wei. 187 ; S. C. 1

(x) Ibid. Dowl. & Lown. 467 ; ante, p. 209 of

(y) Duke of Roxburghe v, Robert- this volume,

son, 2 Bli. P. C. 156. (a) Hindle v. Pollitt, 6 Mees. &
(z) Doe deni. Winnall v. Broad, 2 Wol. 520.

Scott's N. R. 685; S. C. 2 Man. & Gra.
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farm. This was held to he a forfeiture of the bond; the

manure hanng been made and produced on, and belonging

to, the farm. And, without doubt, a covenant to the same

effect would be construed in like manner.

And where it was provided in a lease in Scotland, that the

lessee, at the removal from the lands, should leave upon the

ground all the dung and manure of the preceding year, but

that the value thereof should be paid to him by the succeed-

ing tenant, as the same should be ascertained by two neutral

men, one to be chosen by each party; and that at no time

should the lessee sell or give away any of the hay or straw of

the farm, which should always be spent on the ground; it

was determined, on appeal, that he was not entitled to sell

or give away any of the hay or straw upon the farm at

any time dui-ing the continuance of the lease, or at its ex-

piration [b]

.

A covenant, in a farming lease for ten years, not to sow the

land with wheat more than once in four years, nor with more

than two crops of any kind of grain during the same period

of four years, will restrain the lessee from having more

than two grain crops in any four years of the term, however

taken {c).

If a lessee covenant to permit the lessor to enter on such part

of the demised premises as in the last year of the term shall

be sown with the barley and oats, and to sow therewith so

much clover as the lessor shall think fit, he is not bound to

inform the covenantee of an intention to sow barley and oats.

The covenantee, being the party to be benefited, must use due

diligence in ascertaining the fact (il).

Where a lease contained a covenant for payment of an

additional rent of 100/. a year for every acre of the pasture

land demised which the lessee should during the term ear,

plough, break up, dig, use, or convert into tillage, or for brick-

earth, or for any otber purpose whatever, it was determined

(6) Duke of Roxburghe v. Robert- (c) Fleming v. Snook, 5 Beav. 250.

son, 2 Bli. r. C. 156. (rf) Hughes r. Richman, Cowp. 125.
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that the question^ whether using the land as a race-course

and ground for training horses was a breach, or not, was one

of fact for a jur}^, and not one of law for the court (e).

A clause in a lease, that the lessee shall at all times during

the term pen or fold his flock of sheep which he shall keep

upon the demised premises, upon such parts where the same

have been usually folded, under a penalty for neglect, binds

the tenant to keep as well as fold a flock (/).

So, where a lessee covenanted, from time to time during

the demise, to put out as manure, on every acre of the demised

premises that should be broken up for tillage, twenty statute

barrels of good burned roche lime; and the lessor covenanted,

that it should be lawfal for the lessee, yearly during the term,

to cut, save, and carry away, a sufficient quantity of turf on

and from such part of the turf bog at fi. as the lessor should

appoint, for the purpose of burning lime to be laid out as

manure on the demised premises ; it was held, that, as the

lessee could not have the turf without the lessor's appoint-

ment, there was an implied covenant on his part to appoint

the place from which it might be cut {g)

.

In the case of Flint v. Brandon (A), the lessee covenanted

not to dig gravel, brick-earth, &c., out of any part of the

demised premises without the consent of the lessor, or paying

him IO5. per load, except what should be dug out of two

acres, part of the premises demised. By a memorandum

indorsed on the lease before execution, it was agreed, that it

should be lawful for the lessor to let to any person, for the

pui'pose of making bricks or tiles only, any part of the demised

premises, he the lessor allowing to the lessee 3/. for every

acre which he should so let ; and it was further agreed, that

it should be lawful for the lessee to break up and dig for

(e) Aldridgc v. Howard, 5 Scott's covenant by a lessee of limestone, at

N. R. 623; S. C. 4 Man. «St Gra. 921. all seasons of burning lime, to supply

(/) Webb V. riummer, 2 Barn. & the lessor with lime at a stipulated

Aid. 746. price, imported a covenant that he

{()) Dawson v. Baldwin, Hay. & Jo. would also Ijurn lime at such seasons.

24. And sec Earl of Shrewsbury v. (Jt) Fluit y. Brandon, 1 New Rep. 73.

Gould, 2 Bam. & Aid. 487; where a
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gravel auy part of the demised land ; he covenanting to pay

to the lessor 20/. for every acre he should break up and dig,

and to make good the same, at or before the expiration of

the lease. It was argued, that the lessee might dig for

gravel in the two excepted acres without the lessor's con-

sent, or any obligation to make the ground good ; but it was

held, that the memorandum was a new agreement, and em-

braced the ground excepted by the lease, and bound the

lessee to make good any part of the two acres which he

should break up.

Where a lease contained a pronsion that in case the tenant

should observe and perform the covenants in the lease, (one

being for the payment of rent,) and should peaceably quit on

notice, he should be entitled to a way-going crop to be taken

from certain specified parts of the lands demised; and that the

crop should be left for the landlord or his incoming tenant at

a valuation ; it was decided, that this clause did not give the

tenant the right of possession as against the landlord after

the determination of the tenancy ; but that the tenant at

most could only go on the land for the purposes of a way-

going crop (i).

A covenant by a lessee to grind all his corn and grains

that he should spend in domestic use at the mill of his lessor's

manor, is not confined to such corn as shall grow upon the

demised premises {k)

.

Where a party agreed for a lease of two farms, with a con-

dition, that in the lease to be granted should be contained

^' covenants, clauses, and agreements, for sowing and man-

aging thereof, and for disposing of the dung and straw, and

quitting and yielding up the premises, agreeably to the man-

ner in which the same had been, and should be, respectively

sown, managed, and quitted, by the then present tenants

thereof;" it was determined, that the intended lessee was

not bound by the covenants contained in a former lease ; the

(z) Strickland v. Maxwell, 2 Crompt. & Mees. 539; S. C. 4 Tyrw. 346.

{k') Hamley v. Hendon, 12 Mod. 327.
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terms being, not that lie should hold as those tenants held,

but that he should manage the estate according to the mode,

and quit it in the condition, in which they should have man-

aged and quitted it respectively ; that is, as the landlord him-

self should have permitted them to manage and quit (/).

We may add, that common husbandry covenants in a lease

are not the subject of equitable jurisdiction in the way of

specific performance (m).

If a lessee of a coal mine covenant to pay to the lessor a

certain proportion of the value of 9 cwt. of coals to be raised,

unless prevented by unavoidable accident from working the

pit, he is not excused, at law, by the circumstance ofthe mine

becoming flooded, though the cost of raising the coal would

be greater than its value when raised. Unavoidable accident

means an accident physically unavoidable {n).

In the case of Quarrington v. Arthur (o), the defendant took

a demise of all mines and beds of coal, ironstone, &c., which

then had been, or thereafter during the continuance of the

same demise should be, discovered or opened under the lands

belonging to Dyffwyn House, at the yearly rent of 20/., to be

paid whether any coals, &c., should be worked or not ; the

lessee paying also the yearly sum of 2/. for every acre of sur-

face taken or used by him, together with the sum of Id. for

every ton of coal or ironstone raised ; and he covenanted, at

all times during the said demise to work the said mines in a

proper and workmanlike manner. Upon this covenant an

action was brought, alleging as a breach, that the defendant

did not work the mines in a proper and workmanlike manner,

but permitted them to lie ungotten and uncleared. It was

held, that, in order to show the defendant to have been

guilty of a breach, it was necessary that the mines, the not

working of which was the ground of the alleged breach,

should have been discovered or opened, the subject-matter of

the demise being, not the mines under the lands specified in

(I) Liebem-ood v.Vines, 1 Meriv. 15; (»i) Morris?'. Smith, 3 Dougl. 279.

and Appendix to that vol, p. 71.0. (o) Quarx'ington v. Arthur, 10 Mees.

(w) Rayner v. Stone, 2 Eden, 128. & Wei. 335.
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the deed, but only sucli of the mines as had been or should be

discovered or opened ; and, as it appeared by the pleadings

that the mines had not been worked at all, judgment was given

for the defendant.

And where a lessee of an iron-stone mine covenanted at all

times during the term effectually to work the mine without

intermission or loss of time, save only for such time as there

should be absolute necessity for stopping or discontinuing the

furnaces for repairs, or in case the iron-stone to be got and

raised should be insufficient in quantity to supply the fur-

naces, or would not, by itself, or with a proper mixture and

process in the smelting and manufacturing thereof, make

good common pig-iron; it was held, that it was not necessary

that the proper mixture mentioned should be found upon the

demised premises ; but that it was to be procured by the

lessee as some of the articles used in his trade as a manufac-

turer of iron {p).

Where the lessees of a coal mine covenanted to get, by a

certain time, the whole of the demised mines, beds, and veins

of coal, lying under certain messuages and closes of land,

not deeper than or below the level of the bottom of the

mine, called the Arley mine, under a certain point at the

sm-face ; in an action for breach of the covenant, it was held,

that evidence was admissible to shew the sense in which the

term level was used among coal-miners (g) .

Section IX.

—

Of the covenant for quiet enjoyment.

In the former sections of this chapter, the covenants ordi-

narily entered into by the lessee have been particularised and

explained. "We now proceed to the lessor^s covenant for the

lessee's quiet enjoyment of the premises demised.

(p) Foley v. Addenbrooke, 13 Mees. 6 Nev. & Man. 694; 1 Har. & Wol.
& Wei. 175. 159. And see Smith v. Wilson, 3 Barn.

(q) Clayton v. Gregsou, 5 Adol. & & Adol. 728; ante, p. 206 of this vo-

Ell. .302; S. C. 4 Nev. & Man. 602; lume.
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The implied covenant for title (r), and quiet enjoyment (.9),

arising on the word demise {t) has yielded in practice to the

express covenant for quiet enjoyment, which, by its power of

limiting the liability intended to be assumed by the lessor,

and guaranteeing the enjoyment of the estate during the

whole term granted to the lessee, presents readier means

than the former of effecting the intention of the parties ; for

it is well established, in accordance with the maxim, Exj)res-

sum facit taciturn cessare {u), that the general implication of

title in a lease for years {x), though not in a lease for life (y),

is restrained by the particular express covenant {z) . Hence,

if a lessor covenant against disturbance by himself or any

person claiming under him, and the lessee be evicted by one

having a paramount title, he cannot recover under the cove-

nant for general title implied in the word demise {a). But

here a distinction is observable ; for where a party, reciting a

lease for years of a mill to himself and A., and that A. died,

whereby he had, as he supposed, the whole by survivorship,

(r) Line v. Stephenson, 4 Bing. N. C.

678; S. C. 5 Biug. N.C. 183; 1 Arn.

295. Burnett v. Ljiich, 5 Bam. &
Cres. 589. 609; S.C. 8 Dow.&Ry.368.

(s) Nokes's case, 4 Co. 80, b. ; S. C,

nom. Nokes v. James, Cro. Eliz. 674.

Holder v. Taylor, Hob. 12. Gainsford

V.Griffith, 1 Saund.58.60; S.C. 2Keb.

76. 201. 213; S. C, nom. Gamsford v.

Griffith, 1 Sid. 328. Andrew's case,

Cro. Eliz. 214. Pomfret v. Ricroft, or

Roycroft, 1 Saund. 321; S.C. 1 Sid.

429; 1 Vent. 26. 44; 2 Keb. 505. 543,

569. Coleman v. Sherwyn, or Sher-

man, 1 Show. 79; S. C. I Salk, 137;

Carth. 97; Comb. 163. Bragg r. Wise-

man, ] Brownl. & Gold. 22. Deering

V. Farrington, 1 Mod. 113; S.C. 3 Keb.

304. Style v. Hearing, Cro. Jac. 73.

Hayes v. Bickerstaffe, Vaugh. 118.

Fraser v, Skey, 2 Cliit. 646. Smith v.

Chambers, 4 Esp. 164. Merrill v. Frame,

4 Tavmt. 329. Burnett v. Lynch, .sup.

Adams v. Gibney, 6 Bing. 656. 666;

S. C. 4 Mo. & Pa. 491. Iggulden v.

May, 9 Ves. 325, 330, Smith v.Pock-

Ungton, 1 Crompt. & Jerv. 445. Wil-

liams V. Burrell, 1 Man, Gra. & Sc.

402. 430, Hart v. Windsor, 12 Mees,

& Wei, 68, 85,

(t) It is observable, that the late

acts of 7 & 8 Vict, c. 76, ss. 6 & 13,

and 8 & 9 Vict. c. 106, s. 4, which de-

prived the word grant of its operation

as a covenant in law, in deeds executed

after the 31st of December, 1844, ex-

cept so far as it might by force of any

act of parliament imply a covenant,

left untouched the effect of the word

demise. The word demise does not

create a warranty, Shep, Touch, 184,

(ii) Merrill v. Frame, sup,

{x) Nokes's case, sup. Merrill v.

Frame, sup. Line v. Stephenson, sup,

Stannard v. Forbes, 6 Adol. & Ell, 572,

587; S. C. 1 Nev. & Per, 633; 1 Wil.

Wol, & Dav, 321,

(y) Shep, Touch, 165, And see Co.

Lit, 384, a,

(s) Cases in note (a;), sup.

(rt) Merrill v. Frame, sup.



286 OF THE INSTRUMENT OF DEMISE. [Part V.

granted tlie mill and all his estate therein to another ; and

covenanted for quiet enjoyment without any act done by him,

the grantor ; and the grantee was evicted of a moiety by the

grantee of the deceased joint-tenant ; the court held that the

general covenant implied by the word grant was not re-

strained by the subsequent qualified covenant. And they said

that it did not resemble Nokes's case {b), where the grant being

once good for the whole, and becoming bad by enaction after,

the covenant subsequent qualified the general covenant ; but

that, in the principal case, the grant according to the purport

of it was never good; for over the one moiety which had

been previously granted by his companion the grantor had no

power (c).

The word demise, however, in a lease of real property

only does not imply a contract for any particular state of

the property at the time of the lease; nor that it is fit for the

purpose for which it is let {d).

Though the express covenant may in some degree abridge

the security of the lessee, yet in one important particular it

is more advantageous to him than the implied covenant : as

the latter determines with the interest of the party out of

whose estate it arises (e), it follows that if a party take a lease

for a certain term under an impression that the lessor is ten-

ant in fee, when in fact he is a tenant for life only, the right

of suing on that covenant will be defeated by the lessor's death,

and the lessee left without remedy on eviction by the re-

mainder-man (/).

In a late case (^), a lease for years made by a tenant for

life with power of leasing, but void on account of noncon-

formity with the power, contained the following clause :

—

(6) 4 Co. 80,b.; S.C. Cro. Eliz. 674. 150. Bragg i;.Wiseman, 1 Brownl, 22.

(c) Johnson «. Procter, or Procter V. Adams v. Gibney, 6 Bing. 656. 666;

Johnson, Yelv. 175; S. C. 1 Bulstr. 2; S. C. 4 Mo.& Pa. 491.

Cro. Jac. 233; 2 Brownl. 212. (/) Ibid.

(d) Hart u. Windsor, 12 Mees. & (jr) Williams v. Bui'rell, 1 Man. Gra.

Wei. 68. 85. & So. 402. See also Short v. Kalloway,

(e) Swan v. Stransham, or Searles, 11 Adol. & Ell. 28; ante, p. 214 of tliis

3 Dy. 257, a. ; S. C. Mo. 74 ; S. C, nom. volume.

Series v. Stransham, 1 And. 1 2 ; Benl.
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" And the said [lessor] for himself, his heii's and assigns, the

said demised premises with the appurtenances unto the said

[lessee], his executors, administrators, and assigns, under the

rent, covenants, conditions, exceptions, and agreements here-

inbefore expressed, against all parties whatever lawfully claim-

ing the same, shall and will during the said term warrant

and defend. The lessor died, leaving the defendants his exe-

cutors, who contended, that the clause amounted to a cove-

nant in law only ; and that, being a covenant in law, it could

extend no further than to protect the estate which the lessor

could lawfully grant, viz., in this case, a term of years deter-

minable with his own life ; whereas, on the part of the plaintiff

it was insisted, that it amounted to an express covenant for

quiet enjoyment; and that, being an express covenant, it

extended to protect the whole term which was purported to

be granted by the lease. After much argument, the con-

struction contended for by the plaintiff was held to be the

just and proper one ; for the words of the warranty in their

plain and literal meaning imported an agreement on the part

of the lessor, that the lessee should enjoy the laud demised

during the term mentioned in the lease, and that such words

consequently amounted to an express covenant to that effect

;

upon the principle laid down by C. B. Comyns in his Digest (A),

' that any words in a deed which show an agreement to do a

thing make a covenant.^ " And it was further held, that the

executors of the covenantor were liable, at the suit of the

lessee, or of the executors of the assignee of the lessee, for

damages for the loss of the term, the costs of defending an

action of ejectment brought by the remainder-man, and also

the sum recovered by him for mesne profits.

An implied covenant cannot arise on the demise of a party

having only an equitable estate (i) ; or, as it seems, when the

word demise is referable to a subject not strictly capable of

being demised (/c)

.

(h) Com. Dig. Covenant, (A. 2). (^0 Ilinde v. Gray, 1 Scott's New
(?) Smith V. Pocklington, 1 Crompt. Rep. 123. 130; S. C. 1 Man. & Gra.

& Jerv. 445. 195; 4 Jur. 392.
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The object of the covenant for quiet enjoyment is to afford

to the lessee an assui^ance against the consequences of a defec-

tive title (/) ; and it necessarily imports that the lessee shall

enter and enjoy the premises without the permission of any

one ; and, therefore^ if a party make a lease, to commence in

pr(Ese7iti, of premises which belong to another, that other

being either a stranger, or a person holding under a subsist-

ing demise by the same lessor, an action of covenant lies at

once for the lessee ; nor need he allege that he entered by

virtue of the demise, and was evicted ; for it would be unrea-

sonable to compel him to enter, and so subject him to an

action of trespass {m) ; though, in pleading, if he allege the

fact of his having entered, it would appear that he cannot

recover on the covenant unless he show that he was after-

wards disturbed [n]

.

So, if a lease be made to commence in prcesenti, but be not

delivered till some time after the date, the lessor covenanting

for quiet enjoyment during the term, an action will lie for an

eviction in the interval between the date and the delivery of

the deed; those words signifying during the term in point of

computation of time, and not merely dming the term after

its commencement in interest by the deliveiy of the deed (o).

But where a lessee covenanted, in 1826, with liis under-

lessee of a reversionary term, to commence in 1836, for quiet

enjoyment during the term, and afterwards forfeited his own

estate by non-payment of rent to the superior landlord, it

was held, that the underlessee could not maintain an action

before 1836, the covenant being confined to a quiet enjoy-

ment while the lease should be a lease in possession Qo).

The quiet enjoyment contemplated by the covenant is such

(/) Howell V. Richards, 11 East, Clay,5 BiDg.440; S.C. 3Mo. & Pa. 57.

633. 642. {n) Coleman v. Painter, Al. 19.

(m) Holder i;. Taylor, Hob. 12. Cloak (o) Lewis v. Hillard, 1 Sid. 374;

V. Hooper, 3 Keb. 1 62. 202 ; S. C. Frcem. S. C. 2 Keb. 291 . 377. And see Lewyn

1 22. Levett v.Withrington, Lutw. 97, v. Forth, 1 Vent. 185; S. C. 3 Salk. 1 08

;

fol. edit, by Nelson, A.D. 1718. Hacket 2 Keb. 879 ; ante, p. 184 of this volume.

V. Glover, 10 Mod. 142. LudweU r. ( p) Ireland f. Bircham, 2 Bing. N. C;

JS'ewman, 6 Term R'^p. 458. Coe v. 90; S. C. 2 Scott, 207.
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as concerns or affects the estate or title, and not the person of

the lessee (</) ; and, therefore, if the lessor enter on the pre-

mises, and beat the lessee (r) ; or forhid an under-tenant to

pay rent to him, unless the rent be really withheld in conse-

quence {s) ; an action on the covenant cannot be maintained.

Such a covenant imposes no obligation on the lessor to

rebuild the demised premises in case of their destruction by

fire (t).

It is the better opinion that a suit in equity against the

lessee is a breach of a covenant for quiet enjoyment (u)

;

unless it be instituted for a purpose unconnected with his

title and estate, as for the purpose of restraining him from

committing waste {a^) . The cases usually cited as adverse to

this position are an anonymous one in Leonard (y), and

Selby V. Chute, reported by Moore and BrownloAV {z). In the

former, the lessor covenanted that the lessee should enjoy the

lands without any lawful e^^ction ; and afterwards, in a suit

depending in Chancery by a stranger against the lessor for

the land demised, the Chancellor made a decree against the

lessor, and that the stranger should have the land ; and it

was holden by Dyer that the same was not any eviction ; for

although in conscience it were csguum that the stranger

should have the possession
;
yet the same was not by reason

of any right paramount to the title of the lessor, which was

in the party for whom it was decreed. It is observable, how-

ever, that in this case the suit was against the lessor (a)

.

In Selby v. Chute (6), the lessor covenanted that the lessee

(q) Penu V. Glover, Cro. Eliz. 421

;

v. Martyr, 2 Keb. 288. And see Cal-

S. C. Mo. 402. Morgan v. Hunt, 2 thorp v. Heyton, 2 Mod. ,54. Dowde-

Vent. 213. nay v. Oland, Cro. Eliz. 768. Coulston

(r) Penn v. Glover, sup. v. Carr, Cro. Eliz. 847.

(.?) Witchcot V. Nine, 1 Brownl. & (.*) Morgan i;. Hunt, 2 Vent. 213.

Gold. 81. But see Anon. 1 And. 137. (y) Anon. 3 Leon. 71. pi. 109.

(0 Brown v. Quilter, 2 Ambl. fJl!); (z) Selby v. Chute, Mo. 859; S. C.

S. C. 2 Eden, 219; Serjt. Hill's MSS. 1 Browil. 23; Winch Entr. 1 1 6 ; S.C,

vol. 10, p. 405, in Lincoln's Inn Li- nom. Selbie v. Shute, 1 Rol. Ab. 430.

brary. pi. 15.

(u) Lanning v. Levering, Cro. Eliz. (a) See Hunt v. Danvers, T. Raym.

916. Hunt V. Danvers, T. Raym. 370, 370-1

.

Morgan v. Hunt, 2 Vent. 213. Ashton (/>) Rolby v. Chute, or Shute, sup,

VOL. IT, U
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should enjoy the land without the disturbance^ let, hindrance,

&c., of the lessee {c) ; and afterwards sued the lessee in Chan-

cery, suggesting that the lease was made upon trust only for

the pm'pose of trying the title, but the bill was dismissed.

According to the report of the case by Moore and Brownlow,

it was adjudged that this was no breach of the covenant, as

the suit was in equity, and not at law; but, according to

Winch {d), who was one of the judges in the cause, judgment

was given for the plaintiff. Be this, however, as it may, it is

evident that the four judges in Hunt v. Danvers above re-

ferred to had no hesitation in determining that case in oppo-

sition to Selby v. Chute, and Leonard's anonymous case;

and holding, consistently with the majority of the adjudica-

tions (e), that a suit in equity was such an interruption as a

court of law would notice.

Where a mill was demised, with the stream of water flowing

in the leat belonging to the lessors, except so much of the

water as should be sufficient for the supply of persons whom
they had then already contracted, or should thereafter con-

tract to supply, provided that such a quantity should be left

as should be sufficient to supply the mill for twelve hours

a day; and the lessors covenanted that the lessee should

enjoy without interruption of the lessors, or of persons claim-

ing by their act, means, consent, default, pri\dty, or procui'e-

ment ; it was determined, that there was no demise of the

water for twelve hours a day, and that diversions occasioned

by contracts entered into prcAaously to the demise were no

breach of the covenant for quiet enjoyment (/).

In most leases, the only covenant entered into by the

lessor is for the lessee's quiet enjoyment; but this must

necessarily depend on the nature and terms of the contract.

Sometimes he covenants also for further assui*ance. Special

(c) It is lessee in both editions of (e) See the cases in n. (it), ante,

Moore ; but query should it not be p. 289 of this volume.

lessor? (/) Blatchford v. The Mayor &c. of

(d) Winch Ent. 11(5. Hunt r. Dan- Plymouth, 3 Bing. N, C. 691 ; S. C.

vers, sup. 4 Scott, 429; 3 Hodg. 86.
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covenants adapted to particular circumstances of course may

be added.

The covenant for quiet enjoyment may be either general,

extending to the acts of all persons indiscriminately ; or qua-

lified, affording an indemnity only against disturbance by the

lessor, and persons claiming under him ; but in either case

it will run with the land for the benefit of assignees of the

land in infinitum [g).

When the covenant is general, the clause usually runs

thus :
—" And the said [lessor] doth hereby for himself, his

heirs, executors, administrators, and assigns, covenant with

the said [lessee] his executors, administrators, and assigns,

that he and they, paying the said rent of /. in manner

aforesaid, and observing and performing the covenants, pro-

visoes, and conditions, on his and their part to be observed

and performed, shall and may peaceably and quietly possess

and enjoy the said [premises], with their appurtenances, for

and during the said term hereby granted, without any denial,

interruption, or disturbance whatsoever of, from, or by, him

the said [lessor] , his heirs or assigns, [or, his executors, admi-

nistrators, or assigns, according as the reversion may be a

fee, or a chattel interest,] or any other person or persons

whomsoever."

When it is qualified, after " or any other person or persons

whomsoever," the words " lawfully claiming or to claim any

estate, right, title, or interest, in, to, or out of, the said [pre-

mises] by, from, through, under, or in trust for him, them,

or any or either of them," are added {Ji) .

The common forms of the covenant vary in some trifling

particulars; some providing that, subject to the payment of the

rent and performance of the covenants, the lessee shall quietly

(g) Noke V. Awder, Cro. Eliz. 373. of 8 & 9 Vict. c. 124, second schedule,

436. Campbell v. Lewis, in error, 3 column II, No. 12, and for which the

Bam. & Aid. 3.02 ; S. C. in C. V. 8 Taunt. short form :- " The s:iid [lessor] cove-

715. nants with the said [lessee] for quiet

(/t) The form of the covenant for enjoyment," is substituted, is very

quiet enjoyment, contained in the act .similar to that given in the text above.

u 2
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enjoy; others^ that the lessee, paying the rent and performing

the covenants, shall quietly enjoy during the term ; but in

neither case will the words in italics constitute a condition

precedent [i).

The covenant usually entered into is of a quahfied nature,

confined to the acts of the lessor and persons claiming under

him. But as in the greater number of cases the lessor's title

is not subject to the inspection of the lessee [k) ; and as the

latter is never entrusted with the custody of the deeds ; his

security for quiet enjoyment is somewhat precarious; an

enaction by title paramount the lessor's, not being an eviction

within the meaning of the covenant. I am not aware of any

decision establishing the lessee's right to a more extensive

covenant ; and, therefore, where the lessor's title cannot be

inspected, or the lessee is to bear the expense of improve-

ments, &c., he should stipulate in his contract for a covenant

for quiet enjoyment against all persons whomsoever.

Where the lessor, not confining his assurance to the lessee's

quiet enjoyment, covenants also that he has good right to

grant the lease ; that the lessee shall hold, free from incum-

brances; and for further assurance; or when the lessee, on an

assignment of his interest, covenants that the lease is good

;

that the assignee shall quietly enjoy, free from incumbrances;

and for further assiu^auce ; and words of quahfication are

attached to any of the covenants, but not to all; questions

are of common occurrence, whether the words of qualification

afi'ect the covenants to which they are not attached.

To ascertain the intention of the parties is the object and

aim of the court in all questions of construction ; for which

purpose the whole instrument will be examined, and its

various provisions compared. No single clause will be sepa-

rated from the rest : the exposition must be upon the whole

0) Allen V. Babbington, 1 Sid. 280; S. C. Vaugh. 118; 2 Mod. 34. Dawson

S. C. 2 Keb. 9. 23. Wakeman v. Wa- v. Dyer, 5 Barn. & Adol. 584; S. C.

ker, Freem. K. B. 414; S. C. 1 Vent. 2 Nev. & Man. 559. But see Ireland

294; 2 Lev. 150; 3 Keb. 544. 547. f.Bircham,2 Biug. N. C. 90-7; 2 Scott,

586. 595. 619. Anon. 2 Show. 202. 207, the judgment of Tindal, C.J.

Hayesr. Bickerstaff, Freem. K.B. 194; (A) See ante, Vol. 1, p. G14.
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deed, ex antecedentibus et consequentihus {I), vfiihont reference

to the particular part in which the clause may he found (m).

That this principle of construction prevailed at a very early

period is evident from the case of Brown v. Brown (>?), Avhere

one, on granting a fee-farm rent, covenanted that he was

seised in fee, and had good right to sell ; but, at the end of

the deed, there was a farther agreement, that all the covenants

should be confined to acts done by the vendor and his heirs

;

and it was held, although so remote, to qualify the cove-

nant for good right to sell. And though, in Gainsford v.

Griffith (o), we find it stated by counsel, and not contro-

verted by the court, that if a restrictive clause were in the

first or last part of a sentence, or at the beginning of the

first, or at the end of the last sentence, which in good sense

might be apphed to one and the other, there it should ex-

tend to both sentences; but otherwise if such sentence [clause]

were placed in the middle of one or two sentences ;
yet no

reliance can now be placed on this position as an established

rule of construction. Burrough, J., said that such a rule had

never been acted upon since he had been in Westminster

Hall (jo).

In all cases, the tme grammatical sense of the words

employed, when that can be ascertained, must prevail ; the

courts not thinking themselves at hberty to act in direct

contravention of it [q) .

With these preliminary remarks on the rules of construc-

tion, we may proceed to an examination of the cases them-

selves ; first apprising the reader that, in order to exhibit

(I) Iggulden V. May, 7 East, 2.37. 27; and of Park, J.,iu Nind v. Mar-

241 ; S. C. 3 Smith, 269. sliaU, 1 Brod. & Bing. 319. 340-1 ; S. C.

(m) Duke of Northumberlaud v. Er- 3 J. B. Mo. 703.

rington, 5 Term Rep. 522-6. ( j>) Nind v. Marsh.-ill, 1 Brod. &
(w) Brown v. Browi, 1 Lev. 57; Bing. 331; S. C. 3 J. B. Mo. 703. And

S. C. 1 Keb. 234. 239. see Foord v. Wilson, 8 Taunt. 543-7;

(o) Gainsford v. Griffith, 1 Saund. S. C. 2 J. B. Mo. 592.

68. 60; S. C. 2 Keb. 76. 201. 213; {q) Stannard v. Forbes, 6 Adol. &
S. C, nom. Gamsford r. Griffith, 1 Sid. Ell. 572. 587; S. C. 1 Nev. & Per. 633;

328. Seealsothe judgmentof Heath,J., 1 Wil, Wol. & Dav, 321.

in Browning r. Wright, 2 Bos. & Pul.
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their essence and spirit in the smallest compass^ all super-

fluity of teclmical language lias been retrenclied.

Many of the cases on the subject have arisen on convey-

ances in fee-simple, which it has been suggested may form a

ground for distinction. In Browning v. Wright (r), Lord

Eldoiij C.J. C. P., after stating ih?it, prima facie, in the con-

veyance of an estate of inheritance, no other covenants were

expected than those which guarded against the acts of the

vendor and his heirs, proceeded thus:—"With respect to the

conveyance of leasehold estates this is not always so, and

there is an obvious reason why this should not be so. Some

of the cases rest on the distinction between freehold and lease-

hold property, and in the case cited from that excellent book,

the Reports of Saunders [s], made more excellent by a late

edition, the estate was leasehold. All the muniments of a

freehold estate, and everything which can illustrate the title,

are in possession of the vendor ; but this is seldom the case

with respect to leaseholds. With regard to many estates in

this town, held under the Duke of Bedford and the Duke of

Portland, it Avould be next to impossible to show anything

but the lease itself; the vendors could not produce the muni-

ments of their estates, which are deposited in the family

chests of those noblemen. It sometimes happens, therefore,

that pai'ties require covenants in assignments of this kind of

property which are not required in conveyances of freehold

;

such as an absolute covenant that the vendor holds a valid

and indefeasible lease." How far the distinction has been

carried out in practice the reader will perceive from the fol-

lowing cases.

In examining them we may take, first, that class in which

the question has been, whether words of restriction or quali-

fication attached to a preceding covenant were applicable

also to a subsequent covenant otherwise in general terms

;

('/ ) Browning v. Wright, 2 Bos. & S. C. 3 J. B. Mo. 703.

I'ul. 13.23. And see Nincl v. Mar- (a) Gaiusford i'. Griffith, I Sauud. 60.

shall, 1 Bred. cSc Biug. 31,0. 336. 341-2;
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and, secondly, the cases in which the question has been,

whether such words attached to a subsequent covenant were

applicable also to a preceding covenant otherwise in general

terms.

And first, whether words of restriction or qualification

attached to a preceding covenant are applicable also to a sub-

sequent covenant otherwise in general terms.

The earliest case, perhaps, on this branch of the subject is

reported by Dyer {t). A lessor bound himself by bond that

if he suffered the lessee peaceably to enjoy the premises dur-

ing the term, and that without trouble, vexation, or denial,

of the lessor, or any other person or persons, then &c. ; and

it was held, that an eviction by one having title paramount

was no breach of the condition ; for all the sequel of the con-

dition depended on the first word suffer, which was a verb

passive : so no act was to be done by the obligor, but only

the sufi'erance of him, notAvithstanding the words, '' and that

without trouble, &c., or any other person,^^ which had a mean-

ing that the obligee ovight to enjoy the lease against all

others, &c. ; bvit that if any procurement or occasion of the

disturbance were through the obligor, then the bond would

be forfeited.

The case of Nervin v. Munns (u) arose on a feofiinent in

fee, where the feoffor covenanted, 1, that, notwithstanding

anything by him done to the contrary, he was seised in fee-

simple or in fee tail, without any condition or limitation to

determine it ; and, 2, that he had good power and rightful

authority to sell ; and, 3, that the lands were free from all

incumbrances made by him, his father, or grandfather ; and,

4, the said feoffor covenanted that the feoffee should enjoy

against all persons claiming under him, his father, or grand-

father. And here. North, C. J., held the covenant for good

right to convey to be absolute, and not limited by things

done by him in the first covenant, or by him, his father, or

grandfather ; but the other three judges thought otherwise

;

(0 Aiion. 3 Dy. 255, a. pi. (4). («) Nerviu v. Munns, 3 Lev. 46.
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for^ altlioiigli the covciiauts were distinct_, they considei'ed the

first two synoiiymous [x), and of the same nature ; for if he

was seised in fee, he had power to sell ; and that it could not

be intended that when by the first covenant he covenanted

against his own acts, he should immediately by another cove-

nant of the same eflect covenant against all the world. The

case, liowever, was adjourned.

But in the case of Crayford v. Crayford [y), where, in con-

sideration of a marriage, the defendant's testator settled a

manor upon the plaintiff and the heirs of his body; and

covenanted, that, at the date of the indenture, he was seised in

fee, notwithstanding any act done by him or any of his an-

cestors ; and that no reversion or remainder was in the king

or any other ; and that the said manor was then of the

annual value of 300/.; and that the plaintifi" and his heirs

should enjoy it according to the limitations, discharged and

saved harmless from all incumbrances made by him or any

of his ancestors; upon the first argument, the court resolved,

that the covenant for value was absolute and distinct, and

had no dependance on the first part of the covenant contain-

ing the words of qualification, "notwithstanding any act,'' &c.

The next case of this class is of comparatively modern date,

and, having received the approbation of the coiirts in all suc-

ceeding questions upon the subject, may be deemed a leading

authority.

The case referred to is Browning v. Wright [z). On a

conveyance in fee, the vendor, one J. Wright, warranted the

title against himself and his heirs. And the said J. W. cove-

nanted in manner and form following, that is to say, that he

the said J. W., notwithstanding anything by him done to the

contrary, was lawfully seised in fee-simple ; and that he had

good right to convey the premises in manner aforesaid. And

(x) But see Howell v. Richards, {z) Browning v. Wright, 2 Bos. &
11 East, 642. Pul. 13. And see Hesse t'. Stevcn-

{y) Crayford v. Crayford, Cro. Car. son, 3 Bos. & Pul. 57 1. And Nind v.

106. S. P. Hughes v. Bennett, Cro. Marshall, 1 Brod. & Bing. 319. 343.

Car. 495; S. C. W. Jo. 403.



Ch. X. s. IX.] OF THE covenants: FOR QUIET ENJOYMENT. 297

the said J. W. did further covenant that he would, as soon as

convenient, set out, at the expense of the plaintiff, a cart-way

to the premises sold through another field in the possession

of W. T. And that the plaintiff should at all times there-

after peaceably enjoy the premises sold Avithout interruption

of the said J. W., or any person claiming under him. And,

lastly, that he the said J. W., and all persons claiming under

him, should do all acts for further assurance, &c. And it was

held, that the covenant for good right to convey was not

extended to all the world; but was either part of the fii'st

covenant, which was special; or, if a substantive covenant,

must by reference to the whole context of the deed be con-

sidered a special covenant.

In this case it had been argued, that the demurrer could

not be allowed without laying down, as a principle, that any

special covenant in a deed would restrain all the general cove-

nants; but Lord Eldon said that that was not an accurate

statement of the case before the court. The question, he

said, was not whether a special covenant would restrain a

general one, but whether the* particular covenant on which

the action was founded was general or special.

In conformity with Browning v. Wright, the case of Foord

V. Wilson {a) was determined. There, on an assignment of a

lease, the assignor covenanted, that he had not done or suf-

fered any act or thing whereby the premises were incum-

bered ; and that, notwithstanding any such act or thing, the

lease was good ; and that he had good right to assign the

premises in manner aforesaid. A covenant for further

assui'ance by the assignor and all persons claiming under

him followed. And it was held, that the covenant for good

right to assign was clearly connected with the former cove-

nant by the words such and in manner aforesaid, and confined

to the covenantor's own acts.

Nind V. Marshall {b) received a similar determination. It

(a) Foord v. Wilson, 8 Taiuit. 543; [h) Nind v. Marshall, 1 Brod. &
S. C. 2 J. B. Mo. 592. Bing. 319; S. C. 3 J. B. Mo. 703.
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appeared that in a deed of assignment of a lease for years,

tlic assignor covenanted, that, notwithstanding anything by

him done or permitted, the lease was good for the residue of

the term. And, fm-ther, that it should be lawful for the as-

signee quietly to enjoy the premises for the residue of the

term without the lawful interruption of the assignor, his

executors, administrators, or assigns, or any of them, or any

other person or persons whatsoever having or lawfully claim-

ing any estate in the premises. And that fi'eely and clearly

discharged of all former gifts, grants, &c., and incumbrances,

made or suffered by the assignor. And, moreover, that the

assignor, and all persons whosoever claiming under or in

tinist for him, should do all acts for further assurance. The

question was, whether the covenant for quiet enjoyment was

qualified or general. The judges were not unanimous on the

point. Chief Justice Gibbs, and Justices BuiTOugh and

Richardson, maintaining that it was qualified ; while Mr.

Justice Park gave a most elaborate judgment in favor of its

being general. It would occupy too much space to enume-

rate the various arguments of the court ; but it is rather

remarkable, that Howell v. Richards (c) was referred to by

Dallas, C. J., and Park, J., in support of their conflicting

opinions.

Stannard v. Forbes [d] is to the same effect. A lessee for

eleven years determinable on the decease of another, by

indenture, reciting the demise to him as one for eleven years

absolutely, assigned the premises to the plaintiff for the resi-

due of the said term of eleven years ; and covenanted, that,

notwithstanding any act, &c., by him done or suffered, the

said recited lease was a valid and effectual lease for the pre-

mises thereby demised ; and that the same, and the term of

eleven years therein expressed, were respectively in full effect,

and in nowise forfeited, surrendered, assigned, determined,

or otherwise become void or voidable, or prejudicially affected

(c) llEast, 633, post,p. 301. EU. 572; S. C. 1 Nev. & Per. 633:

((0 Stamiard v. Forbes, 6 Adol. & 1 Wil. Wol. & Dav. 321.
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in any manner howsoever, than by effluxion of time ; and

that the rents and taxes had been paid, and the covenants

performed, down to the date of the assignment ; and also

that, for and notwithstanding any such act, &c., he had good

right to assign the premises for the residue of the said

term of eleven years ; and, further, that the assignee for the

residue of the said term of eleven years might quietly enjoy

the premises Avithout any disturbance by the assignor, his

executors, &c., or any persons claiming by, from, or in trust

for, him or them; and that freely and clearly indemnified

against all former incumbrances whatsoever committed or

suffered by him, or any persons claiming by, from, under, or

in trust for him, save and except the rent, &c., in the first

indenture ; and, moreover, that the assignor and all persons

claiming under or in trust for him would make further assu-

rances. It appeared that, at the time of the execution of the

assignment, the cestui que ^de was dead; upon which the

assignee brought his action, alleging for a breach that the

indenture of lease (e), and the term therein, were not, at the

time of the assignment to the plaintiff", in full eff'ect, and in

nowise forfeited, &c., or otherwise become void or voidable,

&c. ; whereupon a question arose, whether that covenant was

qualified or general. The court, after premising that the

true grammatical sense of the words, when that could be

ascertained, must prevail, said, that when they examined the

covenant said to have been broken by the assignor, by con-

veying the term after his title had determined, and found it

inseparably connected with the preceding words, they did not

feel the least difficulty as to the grammatical meaning ; and

that that appeared on examination to be conformable to the

general intention of the covenantor. They considered the

whole series of covenants to be affected by the introductory

words of qualification ; and that the eff'ect was, that the cove-

nantor covenanted that, for and notwithstanding any act of

(e) There is a mistake ill the assign- Adolphus & ElHs. It is correct iu the

ment of the breach iii the report by report by Neville & Perry.



300 OF THE INSTRUMENT OF DEMISE. [Part V-

his, he had a right to convey the term ; and that the term

was neither forfeited, surrendered, nor in amnyise impaired,

except by effluxion of time. And Browning v. Wright was

referred to as fully warranting the principle on which they

acted, and closely resembling the case before them in the

form of the covenant.

The previous case of Barton v. Fitzgerald (/), though similar

in its circumstances, received a different determination.

There, an assignee of a lease for ten years determinable on

the death of A. B._, by indenture, reciting the lease as an

absolute demise for ten years, and that the premises by

mesne assignments became vested in him for the remainder

of the said term of ten years, assigned the same to the plain-

tiff for the residue of the said term of ten years, and cove-

nanted, that he had not at any time done or permitted any

act whereby the premises were or might be incumbered, save

and except an agreement with one W. A. for the occupation

of part of the premises for the term of three years : and, also,

that the said recited indenture of lease was a good and sub-

sisting lease, valid in the law for the premises thereby assigned,

and not forfeited, surrendered, or otherwise determined, or

become void or voidable : and, further, that it should be

lawful for the plaintiff at all times thereafter peaceably to

enjoy the said premises for the residue of the said term of ten

years without any lawful interruption, &c., of the defendant, his

executors, &c., or any other person or persons lawfully claiming

or to claim the same premises by, from, under, or in trust for,

him, them, or any of them : and, lastly, that the defendant

should, from time to time dming the residue of the said term,

do all acts, &c., for further assuring the said premises for all

the residue of the said term of ten years then unexpired. On
the death of the cestui que \ae during the term, the plaintiff'

brought an action on the covenant that the lease was good,

and not void or voidable. The defendant contended, that the

generality of this covenant was qualified by the preceding

(/) Barton v. Fitzgerald, 15 East, 530.
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and succeeding covenants; but the court^ connecting the

recital that the lease was originally granted for an absolute

term often years, with the other parts of the deed, determined,

that the general covenant that the lease was subsisting and

not void or voidable, was not so qualified ; and that the re-

strictive covenant for quiet enjoyment would not be rendered

unnecessary, though the pre^dous covenant should be construed

absolutely; for the one related to the title itself; the other, to

the assignor's own acts subsequently to the term vesting in

him, to protect the assignee against any sub-leases or assign-

ments before granted by the assignor, which would not make

the original lease invalid.

It is observable that the court, in deciding the case of

Stannard v. Forbes (g), did not distinguish it from Barton v.

Fitzgerald ; nor, though quoted by counsel, notice it in their

judgment.

Howell V. Richards (A) also is of a different complexion from

the authorities already noticed. The question arose on the

conveyance of a fee, where the releasor covenanted, that,

notwithstanding any act, matter, or thing, done by him to the

contrary, he was lawfully seised of the premises in fee-simple

;

and also that, notwithstanding any such matter or thing as

aforesaid, he had good right to convey the premises to the

purchaser and his heirs ; and, likewise, that the purchaser and

his heirs should peaceably and quietly enjoy the premises

without the lawful let, &c., of or by the releasor, or his heirs or

assigns, or for or by any other person or persons whatsoever;

and that freely and clearly acquitted of, from, and against, all

former and other estates, titles, troubles, charges, and incum-

brances whatsoever, save and except the chief rent issuing

out of, or payable for, the said premises to the lord of the fee

of the same, if any such should be due ; and it was contended

that the restrictive words attached to the covenant for seisin

pervaded the covenant also for quite enjoyment. The court.

(.7) Ante, p. 298 of this volume. commented on in Nind v. Marshall,

(ft) Howell r. Richards, 11 East,C.3.3; 1 Brod. & Bing. 3;}2. 33.5. 339. 347,
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however, thought otherwise ; for, although the quahfying

language of a covenant for title might properly be considered

as transferred to, and included in, a covenant for right to

convey, as they were connected covenants, and generally

directed to one and the same object
;
yet, the covenant for

quiet enjoyment being directed to a distinct object, it was

perfectly consistent with reason that a cautious grantor should

stipulate in a more limited manner for the particular descrip-

tion of title which he purported to convey, than for quiet

enjoyment; and, in the case in question, the general words of

the covenant for quiet enjoyment were considered entitled to

more weight, inasmuch as they immediately followed and

enlarged the special words of covenant against disturbance

by the grantor himself; and they said, that to restrain the

generahty of these words thus immediately preceded by

express words of a narrower import would be a much stronger

thing than to restrain words of like generality by an implied

qualification arising out of another covenant where no such

general words occurred.

In Belcher v. Sikes [i), a party, in an assignment to his

copartner of all his share and interest in the partnership

debts, contracts, and securities, covenanted, that, notwith-

standing any act, deed, &c., made, done, or suffered, to the

contrary by him (the assignor), it should be lawful for the

assignee to enjoy the premises without any let, suit, &c., of

him, his executors, or administrators, or any person or per-

sons rightfully claiming by, from, tlu-ough, under, or in trust

for, him or them. The assignor died, and his executor re-

ceived some of the debts assigned. This was contended not

to amount to a breach, the covenant being confined to the

assignor's own acts ; but the court held, that if the words

"for and notwithstanding any act done" could not (as

Bayley, J., seemed to think they might) be referred to an

act already done at the time of the execution of the deed,

(0 Belcher v. Sikes, 8 Barn. & Cres. 185.
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they must be rejected as incoiisistcnt with the words in the

latter part of the covenant.

Secondly, As to the cases in which the question has been,

whether words of restriction or qualification attached to a

subsequent covenant were applicable also to a preceding

covenant otherwise in general terms.

In the early case of Broughton v. Conway {k), a termor as-

signed his term, and covenanted, that he had not made any

former grant or thing whereby the assignment might be in

any manner impaired, hindered, or frustrated ; but that the

assignee might quietly enjoy the premises dviring the term

without any impediment or disturbance by him, or by any

other person, &c. ; and the opinion of three of the chief, &c.,

against Browne e contra strongly, was, that the sequel of the

sentence, scil. but that, was dilatory and dependent upon the

precedent matter, and no new matter or sentence.

So, where tenant per autre vie leased for twenty-one years,

and covenanted, that he had not done any act but the lessee

should or might enjoy it during the years ; and afterwards,

within the twenty-one years, the cestui que vie died ; it was

adjudged, that the action of covenant did not lie ; for but

referred the words subsequent to the words preceding (/).

So, where one covenanted, that certain lands conveyed to

the plaintiff for her jointure were of the value of 1,000/. per

annum and so should continue notwithstanding any act done

or to be done by the covenantor, it was held, that the words

"notwithstanding any act" extended as well to the time of

the covenant made, as to the time future (m).

In Trenchard v. Hoskins in), on a conveyance in fee by

Peter and John Hoskins, they covenanted, that they were

seised of a good estate in fee-simple, and that the said John

{k) Broughton v. Conway, 2 Dy. marg. (43).

240, a. ; S. C. Mo. 5P.; Dal. 58 ; com- (m) Rich v. Rich, Cro. EHz. 43.

meuted on ]jy Park, J., in Nind v. Mar- (?<) Trenchard v. Hoskins, Which,
shall, 1 Brod. & Bing. 340; S. C. 3 J. 01 ; S. C. Lit. 62. GB. \\)B. 203; com-

B. Mo. 703. mcntod on by Ld. Eldon m Browning

(0 Peles V. Jervios, 2 Dy. 240, a. r. Wright, 2 Bos. & Pul. 13. 2.5.



304 OF THE INSTRUMENT OF DEMISE. [Part V,

and Peter, or one of them, had good authority to sell, and that

there was no reversion or remainder in the king by any act

or acts, thing or things, done by him or them. According to

Winch's report, Hobcrt, C. J., and Jones, J., were of opinion

that the concluding words of qualification extended to all the

covenants ; but Hutton and Winch, Js., thought otherwise,

considering the covenants to be distinct; Littleton, however,

reports it to have been clearly held, that the generality of the

former covenants was not so qualified. At the time of these

reports, the case was in the court of Common Pleas. It

appears (o), however, that a writ of error was afterwards

brought in the King's Bench ; and that Jones and the other

justices, except Whitelock, held, that the covenants were dis-

tinct, though it was said that no reversal was entered.

Siderfin adds, ideo qucere.

A similar decision was pronounced in the case of Gainsford

V. Griffith [p], the authority of which has never been im-

peached. There, a lessee, on an assignment of his term,

covenanted with the assignee, that the lease was a good and

indefeasible lease, and so should remain to the assignee

during the residue of the term, and that the assignee should

quietly enjoy the premises during the residue of the term

without any interruption of the lessee, and acquitted or

otherwise saved harmless from all incumbrances committed

or suffered by the lessee, the rent and covenants upon the

original lease excepted ; and it was held, that the latter words

of qualification did not control the generality of the covenant

that the lease was indefeasible ; and, therefore, that an

eviction of the assignee by one claiming paramount the

lessee was a breach of such covenant.

And shortly afterwards, it was said by Hale, that if I cove-

nant that I have lawful right to grant, and that you shall

enjoy notwithstanding any claiming under me, these are two

(o) 1 Sid. 328. 2 Rol. Ab. 250. pi. 4. Distinguished from Nind v. Marshall,

(|>) Gainsford i;. Griffith, 1 Saund. 1 Brod. & Bing. 329; S. C. 3 J. B.

58; S.C. 2 Keb. 76. 201. 213; S. C, Mo. 703.

nom. Gamsford r. Griffith, 1 Sid. 328.
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several covenants ; and the first is general and not qualified

by the second: and so said Wyld^ and that one covenant goes

to the title ; the other to the possession {q)

.

When the circumstances attending the case of Feilder v.

Studley (r) are weighed^ it can hardly be said to be opposed

to the judgment in Gainsford v. Griffith. It appeared, that

the plaintifi' had conveyed to one G. S., the defendant's tes-

tator, all his right and interest in the glebe and parsonage of

B., (being dean and chapter land,) and covenanted that he

had good right to grant the premises to the said G. S. and

his heirs ; upon which the executor sued Feilder to judg-

ment at law; who thereupon filed his bill for relief; and the

court decreed, that the general words in the covenant, being

contradicted by all the subsequent covenants, which were

restrained to acts done by the plaintifi*, and all claiming

under him, ought not to oblige the plaintifi", who sold only

such an estate as he had. Lord Eldon, in commenting on

this case in Browning v. Wright [s), said, that this must have

been done on the ground of the intent of the parties appear-

ing on the instrument ; since that intent, and the consequent

legal effect of the instrument could only be collected from

the instrument itself, and not from anything dehors. Lord

Alvanley, however, dissented from Lord Eldon's view, and

referred the decision in Feilder v. Studley to equitable as

well as legal grounds ; for, as it appeared that the general

covenant was manifestly contrary to the true intent of the

parties, application was made to the court of Chanceiy to

connect the mistake, in the same manner as applications were

made to that court to correct mistakes in marriage articles,

Avhere clauses were inserted contrary to the true intent of the

parties [t).

Hesse v, Stevenson (w) is consistent with the case of Gains-

{q) Norman v. Foster, 1 Mod. 101; (s) 2 Bos. & Pul. 26.

S. C. 2 Keb. 246. (0 Hesse v. Stevenson, 3 Bos. &
(r) . Feilder v. Studley, Ca. temp. Pul. 575.

Finch, 90. (m) Hesse v. Stevenson, sup.

VOL, II. X
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ford V. Griffith. The defendant sold to the plaintiff certain

shares in a patent right, and covenanted, that he had good

right to assign the same, and that he had not by any means

directly or indirectly forfeited any right or authority he ever

had or might have had over the same shares; and it was held,

that the covenant for absolute right to convey was not re-

strained by the subsequent words. In answer to a question

in argument, if the party meant to covenant for an absolute

right to convey, why did he covenant that he had not for-

feited that right, the court said, that the latter stipulation,

though unnecessary, was not inconsistent vdth the former;

and that the rule of construction adopted in Browning v.

Wright {w) had never been carried to such a length as to

decide that, because some clauses were introduced into a

deed which did not add to the security pro^dded by the other

clauses, the secui'ity so provided was to be restrained.

The case of Milner v. Horton {y) disturbed the uniformity

of this class of cases. On a sale in fee, the vendors cove-

nanted, that they were absolutely seised in fee of the premises;

and then had good right to convey the same to the plaintiff

and his heirs : and also that the plaintiff should quietly

enjoy the premises without any disturbance by the vendors

or their heirs, or any persons claiming under them : and

that the j)remises then were, and at all times thereafter

should remain, free from all incumbrances committed or

suffered by them (the vendors), or by W. H. deceased, or

any of his ancestors. It was contended, that the first two

covenants for seisin and right to convey were qualified ; and

of this opinion was the court. They held^ that it was the

evident intention of the vendors to covenant for a good estate

in fee-simple, so far as rested in them, and that those cove-

nants should be taken in conjunction with the qualified

covenant for quiet enjojonent.

But the authority of this case has been greatly weakened,

if not overruled, by the subsequent case of Smith v. Comp-

ear) 2 Bos. & Pul. 13. (2/) Milner r. Horton, McClel. 647.
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ton (z). There, an estate was conveyed to the plaintiff by

appointment and release, and the vendor covenanted, that

the power was in fuU force : and also that he had good

right to appoint and convey the premises to the uses there-

inbefore mentioned : and, further, that the premises should

be held and enjoyed to the said uses, &c., without the let, &c.,

of or by the said J. S., or of any person or persons claiming

or to claim by, from, under, or in trust for him ; and that

free from all incumbrances made, done, or permitted, by the

said J. S., or any other person or persons claiming or to

claim by, from, through, under, or in trust for him ; and also

for further assurance by J, S., and all persons claiming or to

claim by, from, under, or in trust for him, or by means of

any use, trust, estate, power, &c., in the indenture enabling

J. S. to appoint. The breach complained of was, that J. S.,

at the execution of the deed, had not good right to appoint.

The defendant demurred generally, alleging that the cove-

nant declared on was qualified by the preceding covenant,

which was personal to J. S., and by the two following ones

for quiet enjoyment and further assurance, which were con-

fined to the acts of himself and persons claiming under him.

But the court held, that, as an absolute covenant for title was

not inconsistent with a qualified one for quiet enjoyment; and

as the covenant declared upon was unqualified in itself, and

unconnected with any words in the qualified covenant ; it

must be regarded as an absolute covenant for title; and they

refused to be bound by the authority of Milner v. Horton.

Proctor V. Johnson (a), though sometimes referred to in

connection with the doctrine in question, seems to have been

determined on different grounds. The facts were these :—One

of two joint-tenants for years of a mill, reciting the lease and

death of his companion, and that he had all by survivorship,

as he conceived, granted the aforesaid mill, and all his estate

(z) Smith v. Compton, 3 Barn. & error, Cro. Jac. 233; Yelv. 175; 1

Adol. 1«0. Bulstr. 2; 2 Brownl. 212. See Brown-

(tt) Proctor V. Johnson, or Johnson ing v. Wright, 2 Bos. & Pul. 25.

V. Proctor, Cro. Eliz. 809 ; S. C, in

X 2
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therein, to the plaintiff, and covenanted that he should quietly

enjoy it for any act done by him. The co-tenant had pre-

viously granted his estate in the mill to another, who evicted

the plaintiff of a moiety. It was held, that the generality of the

grant was not qualified by the subsequent limited covenant

;

and that it was not hke Nokes's case {b); for there the grant was

once good for the whole, and became bad by eviction after,

and, therefore, the covenant subsequent qualified the general

covenant ; but here the grant, according to the purport of it

was never good, Johnson having no power to grant the moiety

previously disposed of by his co-tenant. The true ground,

therefore, of the case appears to be, that, although, as a

general rule, an express particular covenant will restrain the

generality of an implied one; yet such restriction cannot

prevail where a part of the estate professed to be granted was

never in point of fact affected by the conveyance.

It is difficult to generalize on the body of cases noticed in

this section
;
yet they appear to justify the following conclu-

sions :

—

First, That however general the words of a covenant may

be, if standing alone; yet, if from other covenants in the same

deed it is plainly and irresistibly to be inferred that the party

could not have intended to use the words in the general sense

which they import, the court will limit the operation of the

general words (c) .

Secondly, That an absolute covenant for title is not incon-

sistent with a qualified one for quiet enjoyment (d).

And, Thirdly, That, with the exception of Milner v. Hor-

ton (e), there is no case in which a qualified covenant has

been held to restrain a general one, where the covenants have

not been connected with each other, either by preceding

words, as in Browning v. Wright (/), or by intervening or

subsequent ones (g).

(b) 4 Co. 80, b. Adol. 189.

(c) Hesse v. Stevenson, 3 Bos. & (c) Ante, p. 306 of this volume.

Pul. 565. 576; per Lord Ellenbo- (/) Ante, p. 296 of this volume,

rough, C. J. ([/) Smith v. Comptou, 3 Barn. &
(d) Smith V. Compton, 3 Barn. & Adol. 189.
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Supposing tlie covenants to be qualified, and confined to

the acts of the lessor^ and parties claiming under him, it

appears that his widow, in respect of her dower is deemed to

claim under him (h) ; but not so his mother, in respect of her

dower (i) ; nor is the lessor's widow so considered if her right

to dower has been barred (J). And, therefore, where a lessee

suffered judgment against him in an action for dower by the

lessor's widow, whose right had been barred by fine, it was

held, that he could not sue upon the lessor's covenant for

quiet enjoyment [k).

So, entry on the demised premises by a collector of land-

tax, and seizure of the lessee's goods in satisfaction of arrears

of land-tax due previously to the lease, is not a breach of a

covenant for quiet enjoyment " without any let, suit, trouble,

denial, disturbance, eviction, or interruption whatsoever of

or by the lessor, his heirs or assigns, or any person lawfully

claiming, or to claim, by, from, or under him ;" as those

words imply a claim by title from the lessor (1).

It seemSj too, that a party taking a surrender of the lessor's

estate cannot be said to claim under him (m)

.

Persons taking estates in remainder under a settlement

made by the lessor are deemed to claim under him. The

case of Hurd v. Fletcher (w) established the position. It

appeared, that Lady Astley, being seised in fee, intermarried

with Sir John Astley; and that afterwards they levied a fine

to the use of Sir John for life, with remainders over, and a

power to Sir John to lease, and a joint power of revocation

to both during their joint lives. They afterwards revoked

the uses subsequent to Sir John's Hfe estate and power of

leasing, and declared new uses to Lady A. for life, remainder

to Lord T. in tail. Su' John then made a lease to the plain-

tiff, not comformably with the power, and covenanted for

(h) Butler v. Swinerton, Palm. 339. (k) Ibid.

340; S. C. 2Rol. 286-8. Beudl. 116. (l) Stanley «;. Hayes, 3 Q. B. 105;

Anon. Godb. 333. S. C. 2 Ga. & Dav. 411.

(i) Ibid. (in) Stepping v. Gladding, or Gladen,

(j) Allen V. Thorn, cited, 1 Keb. 379. Frecm. 1 8, 20.

1 Vent. 176. (n) Hurd v. Fletcher, 1 Dougl. 43.
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quiet enjoymeut against himself, and all persons claiming by,

from, through, or under him. Sir John having died, and the

prior uses being determined. Lord T. entered and evicted the

lessee; and the question was, whether Lord T. claimed under

Sir John, or only under Lady A. And it was held, that, as Sir

John was a necessary party to the second declaration of uses,

by which the estate was limited to Lord T., his lordship cer-

tainly claimed under him, within the meaning of the cove-

nant. And the more recent case of Evans v. Vaughan (o) is

to the same effect.

But if lessee of tenant in tail make an under-lease, and

covenant for quiet enjoyment against himself, and all persons

claiming by, from, or under him; and the under-lessee be

encted by a remainder-man, on the death of the tenant in

tail without issue, the covenant is not broken; as the remain-

der-man claims paramount to, and not under, the mesne

lessor [p).

Some forms, after quaUfying the covenant to the acts of

the lessor and his heirs, &c., and aU persons claiming by,

from, tln-ough, under, or in trust for him or them, add the

words, " or by his, their, or any or either of their, acts, means,

consent, default, privity, or procurement."

The word acts imports something done bythe person against

whose acts the covenant is made ; and the word means has a

similar signification, something proceeding from the person

covenanting. In the case of Spencer v. Marriott {q), the

owner of a lease subject to forfeiture on the premises being

used as a shop, made an under-lease without apprising the

under-lessee of the provision; and covenanted for quiet enjoy-

ment against himself and persons claiming under him, or by

or through his or their acts, means, right, title, forfeiture,

pri^-ity, or procm'ement ; the under-lessee let to another, who.

(o) Evans v. Vaughan, 4 Bai'n. & and Butlei' t'. Swinerton, Palm. 340 ;

Cres. 261; S. C. 6 Dow. & Ry. .349. S. C. 2 Rol. 286-8; Cro. Jac. 657.

(^3) Woodhouse v. Jenkins, 9 Bing. (5) Spencer r. Marriott, 1 Barn. &
431; S. C. 2 Mo. & So. 599. And see Cres. 457; S. C. 2 Dow. & Ry. 665.

Cavan v. Pulteney, 2 Ves. jiin. 544;
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in ignorance of the prohibition^ opened a shop, and thereby

incurred a forfeiture, of wliich the original lessors took advan-

tage. The breach of covenant alleged was, that the plaintiff

was evicted from the premises by the means of his lessor, to

wit, by means of his neglecting to insert in the lease made

to the plaintiff any covenant similar to the covenant made

with the original lessor, and of neglecting to give to the

plaintiff notice of such covenant, or of the clause of re-entry.

But the court held, that, as the eviction was not produced by

anything proceeding from the covenantor, but from the per-

son in possession of the premises, an action on the covenant

could not be maintained. It was said, however, that if the

covenantor had been guilty of any improper concealment

whereby the plaintiff had sustained damage, that might be

the subject of an action on the case.

So, where a person purchasing an estate took the convey-

ance to the use of himself and his wife, with remainder to

his own heirs ; and afterwards made a lease, and covenanted

for quiet enjoyment without any hindi'ance, &c., by himself,

his heirs, executors, or administrators, or by or through any

other j^erson by his means, title, or procurement; it was held,

that a disturbance by the surviving wife was a breach, as her

title was derived by his means, for she would not have had

any estate unless he had procured the conveyance to be so

made (r)

,

As to the words neglect or default : A party cannot be said

to be guilty of neglect or default, in not liaAdng procured an

act to be done which he was unable to compel. And, accord-

ingly, where a lessee from tenant in tail underlet, and cove-

nanted for quiet enjoyment without interruption by him or

any person claiming under him, or by his or their acts, means,

consent, neglect, default, privity, or procurement; and the

under-lessee, on the death of the tenant in tail without issue,

was evicted by the remainder-man ; it was clearly held, that

()•) Butler r. Swincrton, Palm. 33,0; struction of covenants for title; 2 Sugd.

S. C. 2 Rol. 286; Cro. Jac. 657; Called Vend. & Purch. 516. 10th edn.

the Magna Charta of the liberal eon-
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the mesne lessor was not liable to an action on the covenant;

as he never had the power of compelling the tenant in tail to

suffer a common recovery {s).

But it woulcl seem that the lessor's neglect to pay land-tax

due before the grant of the lease, would be a default within

the range of the covenant (/)

.

Generally speaking, a covenant for quiet enjojonent, or a

bond for the performance of such a covenant, extends to

secm'e the enjojTnent against lawful interruptions only,

although the word lawful be not contained in the covenant

;

the law having provided an action of trespass as the means

of redressing an unlawful entiyor disturbance {u). An early

case to the contraiy (v) has long since been virtually, if not

expressly, overruled.

If the law were otherwise, says Vaughan (<y), the following

inconveniences would ensue :

—

1. A man's covenant, without necessary words to make it

such, would be strained to be unreasonable, and, therefore,

improbable to be so intended ; for it would be unreasonable

a man should covenant against the tortious acts of strangers

impossible for him to prevent, or probably to attempt pre-

venting.

(s) Woodliouse ?;. Jenkins, 9 Bing. 3 Lev. 305. Lanning v. Lovering,Cro.

431; S. C. 2 Mo. & Sc. 599. Eliz. 916. Foster v. Mapes, Cro. Eliz.

(0 Stanley v. Hayes, 2 Q. B. 105; 212; S.C. 1 Leon. 324; Ow. 100; cited,

S. C. 2 Ga. & Dav. 411. Hob. 35; 2 Brow-nl. & Gold. 163; nom.

(w) 22 H. 6. 52, [B]. 26. 32 H. 6. Foster v. Mayes. Tisdale v. Essex,

32, [B]. 27. 26 H. 8. 3, [B]. 11. Hob. 34; S.C. Mo. 861; 1 Rol. 397;

Major V. Grigg, 2 Mod. 213; S. C, 3 Bulstr. 204; 1 Brow-nl. & Gold. 23.

nom. Gregory v. Maior, 2 Lev. 194; Hayes ;;.BickerstaiF,Vaugh. 118. Perry

S. C, nom. Gregory r. Mayo, 3 Keb. 744. r. Edwards, 1 Stra. 400. Bloxara v.

Nicholas v. PuUin, 1 Lev. 83; S. C. 1 Wallcer, or Warner, Freem. 124. 130.

Keb. 379. 380. 413. Baylier. Hughes, Anon. Lofft, 460. Dudley v. FolUott,

W. Jo. 242. Chantflower, Chaund- 3 Term Rep. 584. Foster v. Pierson,

flower, or Chandflower, r. Priestley, or 4 Term Rep. 617. Jerritt t?. Weare,

Waterhouse, Cro. Eliz. 914 ; S. C. Yelv. 3 Pri. 575. 604.

30;Noy, 50. Brocking, or Broking, v. (r) Mouutford r. Catesby, 3 Dy.

Cham, Cro. Jac. 425. Nokes's case, or 328, a.; S.C. 3 Leon. 43; 1 Rol. Ab.
Nokes r. James, 4 Co. 80, b. ; S. C. 430. pi. 12. Hob. 35. And see 3 Dy.

Cro. Eliz. 674. 2 BrownL 213. Ha- 328, n. (8).

mond V. Dod, Cro. Car. 5. Cowper f

.

(.r) Vaugh. 1 22.

Pollard, W. Jo. 197. Holmes v. ScUer,
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2. The covenantor who was innocent would be charged

when the lessee had his natural remedy against the wrong-

doer ; and the covenantor made to defend a man from that

from which the law defended every man, that is, from wrong.

3. A man would have double remedy for the same injury,

against the covenantor, and also against the wrong-doer; and,

4. A way would be opened to damage a third person (that

is the covenantor) by undiscoverable practice between the

lessee and a stranger ; for there would be no difficulty for

the lessee secretly to procure a stranger to make a tortious

entry, that he might therefore charge the covenantor with an

action.

On the same principle, a covenant against a disturbance

by a man, or his heirs, or assigns, will not extend to a tor-

tious disturbance by the heir [y), or assign (~r).

But a disturbance of the lessee by the lessor himself is

not regarded with the same lenity, as an eviction by a

stranger ; it being clear, that the lessor exposes himself to

ail action on his covenant, although he enter wrongfully,

notwithstanding the covenant provides against lawful evic-

tions only (a) ; for, in such case, the court will not consider

the word lawful ; nor drive the plaintiff to his action of tres-

pass, when by the general implied covenant in law the lessor

has engaged not to avoid his own deed, either by a rightful

or tortious entry {b). Indeed, it would hardly be consistent

with reason to allow the lessor to defeat the tenancy by

pleading his own wrong. The early case of Davie v. Sache-

verell (c) may therefore be considered as overruled.

So, if a lessor covenant for quiet enjoyment against him-

self and his executors, the lessee, on eviction by the executor,

(y) Hunt V. Allen, Winch, 25. W. Jo. 360. Crosse v. Young, 2 Show.

(z) Hayes v. Bickerstaff,Vaugh. 118. 425. Lloyd v. Tomkies, 1 Term Rep.

123. 671. And see Seaman v. Browning,

(a) 32 H. 6. 32. pi. 27. Corus v. 1 Leou. 157.

, Cro. Eliz. 544. Andrew's case, (6) Crosse v. Young, sup. Lloyd v.

2 Leon. 104; S. C. Cro. Eliz. 214. Tomkies, sup.

Anon. Sty. 67. Penning v. Plat, Cro. {c) Davie v. Sachevcrell, 1 Rol. Ab.
Jac. 383 ; S. C, nom. Pcmberton v. 429. pi. 7.

Piatt, 1 Rol. 267. Cave v. Brookcsby,
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need not show that the executor entered by title, any more

than in the case of the lessor himself (c?).

To support an action against the lessor, it is not necessary

that he should have a title to enter ; it is sufficient if he enter

under a claim of one (e). And in the case just cited, where a

vendor prevented a purchaser from enjoying a pew appurte-

nant to the house sold, by locking it up against the pur-

chaser's will, the court held that this was such an assertion

of right as to render the lessor liable to an action (/)

.

An accidental trespass on the premises in hunting [g) ; or

an entry for the purpose of beating the lessee (/<) ; would not

have that effect.

If the lessor covenant for quiet enjoyment against the acts

of a person particularly specified, a disturbance by that person

will amount to a breach, whether it be a rightful or tortious

disturbance (i). So, where one covenanted for quiet enjoy-

ment without interruption by any person having or claiming,

or pretending to have or claim, any right of common ; and a

breach was assigned, alleging an interruption by one J. B.

who claimed common, &c.; it was held, that the plaintiff need

not show any title in J. B. ; for the covenant expressly

extended not only to those who had right, but to those

who claimed or pretended to a right; and, therefore, whether

the claim were rightful or groundless, the covenantor was

liable [k) .

If a general covenant for quiet enjoyment contain an excep-

tion of particular persons, the exception will be construed

strictly, so as not to include any others than those expressly

(fO Forte V. Vine, 2 Rol. 21. Rat- Hob. 35. 2 Bromil. & Gold. 163.

cliff -y.
, 1 Brownl. & Gold. 80. Tisdale v.Essex, Hob. 35; S.C. 1 Rol.

((') Lloyd V. Tomkies, 1 Term Rep. 397; Mo. 861. Hill v. Browne, Freem.

671. 142. Perry v. Edwards, 1 Stra. 400.

(/) I))id. Nash v. Pabner, 5 Mau. & Selw. 374.

(,'/) Ibid. And see Seddon v. Senate, Fowlo v. Welsh, 1 Barn. & Cres. 29

;

1 3 East, 72. S. C. 2 Dow. & Ry. 1 33. But see

(It) Penn v. Glover, Cro. Eliz. 421

;

Il.ayes v. Bickerstaff, Vaugh. 118. 127.

S. C. Mo. 402. (k) Southgate r. Chaplin, Com. 230;

(i) Foster v. Mapes, Cro. Eliz. 212; S.C. in K. B. 10 Mod. 383. And see

S.C. 1 Leon. 324; Ow. 100 ; cited, Perry r. Edwards, Stra. 400.
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named. Accordingly^ where a tenant in tail, with reversion

to Queen Elizabeth in fee, made a lease for years, and cove-

nanted for quiet enjoyment against all persons, but the queen,

her heirs, or successors, being kings or queen of England, it

was held, that the grantee of the queen's reversion was not

included in the exception, and, therefore, that his entry on

the lessee was a breach of the covenant (/)

.

A covenant for the quiet enjoyment of certain premises

demised, excepting from the demise to one E. K. a certain

close, parcel thereof, does not amount to a covenant for quiet

enjoyment against an interruption by E. K. as to the lands

actually comprised in the lease (m).

In assigning a breach of a covenant for quiet enjoyment,

where the interruption is the act of a third party, against

whom the covenant has not specifically provided, it is not

sufficient to allege that having lawful right and title he

entered, without alleging also that he had such lawful title

before or at the time of the date of the lease to the plaintiff,

for possibly he might have derived title from the plaintiff

himself (?^). It is not necessary, however, for the declaration

to show what title he had (o) . A different rule would impose

insuperable difficulties on the plaintiff, a knowledge of the

title being only to be acquired by inspection of the deeds, to

which he could not have access [p).

(I) Woodroff V. Greenwood, Cro. semb. S. C. 2 Vent. 61; S. C, nom.
Eliz. 517. Buckly i;. WilUams, 3 Lev. 325. Jor-

(m) Rashleight).Williams,2Vent.61. dan v. Twells, Ca. temp. Hardw. 171.

(w) Kirby v. Hanksaker, Cro. Jac. Foster t;. Pierson, 4 Term Rep. 617.

315; S. C. Jenk. Cent. 340. pi. 95; Hodgson «. The East India Company,

cited, 3 Mod. 135; 2 Saund. 178. Wot- 8 Term Rep. 278. Campbell v. Lewis,

ton, or Wooten, v. Hele, or Hale, 2 3 Barn. & Aid. 392. And see Noble

Saund. 177; S.C. 1 Sid. 466; 1 Mod. v. King, 1 H. Blae. 34. Brookes v.

66. 290; 1 Lev. .301; 2 Keb. 684. 703. Humphreys, 5 Bing. N. C. 55; o. C.

709. 723. Proctor r. Newton, 2 Lev. 6 Scott, 756; 7 Dowl. Pr. Ca. 118;

37; S. C. 1 Vent. 184; 2 Keb. 878; 1 Arn. 379. Eraser v. Skey, 2 Chit.

3 Keb. 41. Norman v. Foster, 1 Mod. 646.

101; S.C. 3 Keb. 246. Forte v. Vine, (o) Proctor r. Newton, sup. Foster

2 Rol. 21. Skimicr v. Kilbys, 1 Show. r. Picrson, sup. Hodgson v. The East

70; S. C. Holt, 542; Carth. 87. Anon. India Company, sup.

2 Vent. 46. Rashleigh v. Williams, (p) Ibid.
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But wlicre the iuterruptiou is by the lessor himself {q), or

by a person against Avhose acts the covenant has specially

provided (r), it is sufficient to allege an entry by him^ without

stating under what title or pretence^ or whether by right or

wrong.

Some particular act, however, by which the plaintiff is

interrupted must be shown, otherwise the breach will not be

well assigned [s).

In an action on a covenant that the lessor is seised in fee,

a breach may be assigned in terms as general as the covenant,

viz., that he was not seised in fee, without showing that

another was so seised, nor why the defendant was not so

seised [t).

So, on a covenant that the lessor has good right to demise,

the lessee may assign as a breach that he had not good right,

without showing in whom the right was vested [u]

.

In an action on a covenant for quiet enjoyment, an allega-

tion, as a breach, that the plaintiff (lessee) entered and was

e^dcted by the defendant (lessor), is not supported by proof

that he made a demand of possession and was refused, an

expulsion, which is a putting out, not ha\'ing taken place

;

for a party who comes to claim, but has never entered,

cannot be expelled. The breach is not for expelling, but

for not letting in [x]

.

A covenant for the renewal of the term is also sometimes

entered into by the lessor; but this branch of our subject

has akeady been discussed at gi'eat length {y)

.

(q) Coinis V. , Cro. Eliz. 544, («) Bradshaw's case, 9 Co. 60, b.;

and the other cases ante, in note («), S. C, nom. Saknan v. Bradshaw, Cro.

p. 313 of this volume. Jac. 304. Lancashire r. Glover, 2 Show.

()•) Foster v. Mapes, and other cases 460,

ante, m note (z), p. 314 of this volume. (.r) Hawkes v. Orton, 5 Adol. &
(*) Anon. Com. 228. EU. 367. And see Warn v. Bickford,

(0 Muscot V. Ballet, Cro. Jac. 369. 9 Pri. 43.

Glinistert).Audley,T. Rajin. 14; S. C, (y) Ante, Vol. 1, p. 703.

Dom. Glimstou i;. Audly, 1 Keb. 58.



817

CHAPTER XL

OF THE PROVISO FOR RE-ENTRY ON NON-PAYMENT OF RENT,
OR NON-PERFORMANCE OF COVENANTS.

TN some precedents tlie proviso for tlie lessor's re-entry

on non-payment of the rent^ or non-performance of the

lessee's covenants_, intervenes between those covenants and

the lessor's covenant for quiet enjoyment. In others^ it suc-

ceeds that covenant. Whether it be inserted in one part of

the lease or the other is immaterial. But I prefer its exami-

nation in this place, in order that the series of covenants by

either party may be kept unbroken.

The proviso mentioned is sometimes to be taken advantage

of on non-payment of rent, or non-performance of the cove-

nants, generally; and sometimes, but not usually, it extends

also to causes of forfeiture not embraced by the covenants, as

to the lessee's becoming bankrupt, taking the benefit of the

Insolvent Act, committing waste, and so forth.

Such a proviso may be introduced in a demise by an instru-

ment not under seal, where a lease of that kind is allowed by

law («), as well as in a lease under seal {b); and may be con-

tained either in the body of the instrument, or an indorse-

ment thereon ; but, in the latter case, the indorsement must

precede the execution of the deed (c) .

The right of re-entry is usually reserved to the lessor, his

heirs and assigns, where he is seised in fee ; to him, his exe-

cutors, administrators, and assigns, where he is possessed for

years. The assignee of the reversion may take advantage of

(a) As to this, see ante, p. 1 ct scq. 8 Barn. & Cres. 308. 315; S. C. 1 Man.

of this vohirae. & Ry. G94.

(h) Doe dem. Henniker v. Watt, (c) Griffin v. Stanhope, Cro.Jac. 456.
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it^ if not by the common law, at least by virtue of the statute

of 33 Hen. 8. c. 34 (^).

By the common law, a right of re-entry cannot be reserved

to a stranger, a cestui que trust for instance (e) ; and so, if it

were reserved to a moi'tgagor and mortgagee, or either of

them, an ejectment could not be maintained on the sole

demise of the mortgagor, nor on the joint demise of him and

the mortgagee (/). So, if the trustee of a term of years and

his cestui que trust for life concurred in a lease, reciting the

title of the parties, and reserving a power of re-entry to them,

or the survivor, on non-payment of rent, the cestui que trust

could not maintain an ejectment after the trustee's decease,

the legal estate being vested in the executors of the latter {y)

.

In this and similar cases, however, unless the lease disclose

the title of the lessors, the lessee would be estopped from

disputing his landlord's title (A).

But it would appear that the law on this subject has been

altered by the late act to amend the law of real property (i),

which enacted {j), that under an indenture executed after the

1st of October, 1845, an immediate estate or interest in any

tenements or hereditaments, and the benefit of a condition

or covenant respecting any tenements or hereditaments, may
be taken, although the taker thereof be not named a party

to the same indenture.

And by the same act {k), a right of re-entry, whether im-

mediate or future, and whether vested or contingent, into or

upon any tenements or hereditaments in England, of any

tenure, may now be disposed of by deed.

Independently of this act, a lessee who assigns his term.

(cZ) Davy v. Matthew, Cro. Eliz. Crompt. & Jerv. 232; S.C.2 Tyrw.289.

649. Winter's case, 3 Dy. 308, b. {g) Doe dem. Barker v. Goldsmith,

Appowel V. Momioux, Mo. 97. Hotley 2 Crompt. & Jerv. 674; S. C. 2 Tyrw.

V. Scot, Lofft, 316. The reader will 710.

find the act set out post, Part the Sixth, Qi) Ibid. As to leases by estoppel.

Chap. IV. see ante, Vol. 1, p. 52.

(e) Doe dem. Barber v. La'.vrence, {i) 8 & 9 Vict. c. 106.

4 Taunt. 23. (j) Sect. .5.

(/) Doe dem. Barney v. Adams, 2 (k) Sect. 6.
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subject to a right of re-entry by himself on non-performance

of covenants by the assignee, may take advantage of the con-

dition, although not entitled to the reversion (/).

In a recent case (m), the court doubted whether one of

two coparceners could take advantage, by way of ejectment,

of a proviso for re-entry on breach of a condition contained

in a lease.

Where the directors of a company granted a lease with

a power of re-entry, and afterwards the company was incor-

porated by an act of parliament, which (amongst other things)

enacted, "that all contracts, &c., theretofore entered into with

the directors of the company should be as valid as if the com-

pany had been incorporated when the same contracts, &c.,

were entered into, and as if the same had been entered into

with the said incorporated company," it was held, that the

incorporated company might support an action of ejectment

on the clause of re-entry [n).

The baUifF of a corporation cannot enter upon their lessee,

without express authority by deed under their common

seal (o).

In Doe dem. Davis v. ElsamQj), it is laid down by Lord Ten-

terden, that the clause conferring the right of re-entry, being-

regarded as a matter of contract between the parties, ought

to be construed according to fair and obvious meaning with-

out favor to either side, and not with the strictness of condi-

tions at common law. But in Doe dem. Palk v. Marchetti (q),

he said, that the general rule was, that a clause of re-entry

should be construed strictly; and, subsequently, in Doe

dem. Abdy v. Stevens (r), after stating that it was a general

(Z) Doe dem. Freeman v. Bateman, 102, b. pi. (83).

2 Barn. & Aid. 1 68. Lit. s. 325. Co. (;)) Doe dem. Davis v. Elsam,l Mood.

Lit. 202. & Malk, 189. And see Roe dem. Bam-
(m) Doe dem. De Rutzen v. Lewis, ford v. Hayley, 12 East, 464.

5 Adol. & Ell. 277; S. C. 2 Har. & (q) Doe dem. Palk v. Marchetti,

Wol. 162. 1 Barn. & Adol. 715. 720.

(m) Doe dem. London Dock Com- (r) Doe dem. Abdy v. Stevens,

pany v. Knebell, 2 Mood. & Rob. 66. 3 Bam. & Adol. 2.09,

(o) Erneleye v. Walrond, 1 Dy.
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rule of construction, that the words of a covenant must be

taken most strongly against the covenantor, he added, that

the rule applied more strongly to a proviso for re-entry,

which contained a condition that destroyed or defeated the

estate.

A few examples will best exhibit the disposition of the

judges on the question of construction. Thus, where a lease

for twenty-one j^ears was made by a party seised in fee, with

a proviso, that if either of the said parties should be desirous

of determining it at the end of the first seven or foiu'teen

years of the term, it should be lawful for either of them, his

executors or administrators, so to do, upon giving to the

other of them his heirs, executors, or administrators, twelve

months' notice in writing, the court held, according to the

spirit of the pro\dsion, that the de^dsee of the lessor might

determine the lease by notice, the intention of the parties

having clearly been not to give a collateral power to be exer-

cised by a stranger, but to annex certain privileges to the

term and to the reversion, to pass mth such term and rever-

sion respectively, and to be exercised by the persons, whoso-

ever they might be, to whom such term or reversion might

come (5).

So, where an under-lease provided, that, in case of non-

payment of rent, &c., it should be lawful for the said T. B.

and J. W., (the original lessees,) their executors, administra-

tors, or assigns, and for the said J. S. H. (the ground land-

lord), his heii's and assigns, to re-enter, the court clearly held,

that a separate right of re-entry was conferred on the lessees,

without the necessity of joining the ground landlord ; and

that and must be read or ; otherwise, by refusing to enter,

J. S. H. might render irreparable any loss occasioned to his

own lessees [t]

.

And where a lessee, amongst other covenants, covenanted

to use, consume, and spend, on the premises, all the hay,

(s) Roe dera. Bamford v. Hayley, (t) Doe deiu. Bedford v. White,

12 East, 464. 4 Bing. 276; S. C. 12 J. B. Mo. 526.
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dung, &c., under a penalty of 5/. for every ton carried off;

and tlie lease contained a clause^ which, after enumerating

ever}' covenant in the lease, except the one to consume the

hay, &c., on the premises, provided, that for the breach of any

of the covenants in the lease the lessor might re-enter; it

was held, that the clause of re-entry extended to all breaches

of covenant, including the one not to remove the hay, not-

withstanding the lessee's liability to the penalty on a breach (?«)

.

But where the covenants by the lessee to pay rent, and

not to assign without Hcense, were followed by a proviso for

re-entry in case the rent should be in arrear, or all or any of

the covenants hereinafter contained on the lessee's part shoidd

be broken, and there were not any covenants by the lessee

after the proviso, but only a covenant by the lessor, that the

lessee paying the rent, and performing all and every the

covenants hereinbefore contained on his part to be perforaied,

should quietly enjoy, and the lessee assigned without Hcense,

the court refused to apply the word hereinafter to the lessee's

covenants that preceded it, or to reject the word altogether (.r)

.

Where a lease contained a proviso in the following terms :

—

" That if the said [lessee] , his executors, administrators, or

assigns, shall, either by their or his own act or acts, or by

bankruptcy, insolvency, writ of extent, or of execution by

fieri facias, or other act of law, or any other means, whereby,

either voluntarily, or without, or against, his or their consent,

whereunder the said premises demised, or any part thereof,

would, in case this proviso did not exist, be liable to be seised

by the sheriff", or any other person, or in case the said [lessee],

his executors, administrators, or assigns, shall at any time or

times hereafter make breach or default in the performance of

the covenants or any of them hereinbefore on his or their

parts contained, then, and in any of the cases, this present

indenture, and the term hereby, created, shall thenceforth

cease and determine, and it shall and may be lawful to and

(«) Doe dem. Antrobus v. Jepson, {x) Doe dem. Spencer v. Godwin,

3 Bam. & Adol. 402. And see Doe 6 Man. & Selw. 265.

dem. Rains v. Kneller, 4 Car. & Pa. 3.

VOL. II. Y
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for the said [lessor] , his heirs and assigns, into the said here-

by leased premises, or into any part thereof, in the name of

the whole to re-enter, and the same from thenceforth to have

again, repossess, enjoy, and keep, as in his and their first

and former estate, and the said [lessee], his executors, admi-

nistrators, and assigns, thereout utterly to expel, put out, and

remove," the clause was held to be too unintelligible to sup-

port an action of ejectment for a forfeiture, the lessee's effects

having been seised under ?i fieri facias {y).

A proviso for re-entry if the lessee shall do or cause to be

done any act, matter, or thing whatsoever contrary to or in

breach of any one or more of the covenants contained in the

lease, was held not to give a right of re-entry on a breach of

covenant by the lessee to repair, the words importing an act,

and nothing appearing in the other parts of the instrument

from which an intention could be gleaned that the clause

should apply to an omission to do an act (z). The pro\iso,

therefore, should extend to cases of omission as well as of

commission on the part of the lessee.

So, where a proviso conferred a power of re-entry in case

the lessee, by the space of thirty days after notice, should

make default in performance of any of the covenants con-

tained in the lease, and the lessee covenanted not to suffer

any building to be erected in the gai'den without the lessor's

consent ; and afterwards built a portico without consent ; it

was held, that the lessor could not recover possession, though

he had given to the lessee more than thirty days' notice

before the commencement of the action, that unless he re-

moved the projection, proceedings would be instituted for

that purpose ; for it could not be expected that thirty days'

notice should be given not to do such an act («)

.

Where a lease contained a proviso for re-entry in case the

lessee should commit waste to the value of 10^., and the

(y) Doe dem. Wj-ndham r. Carew, dem. Dalton v. Jones, 4 Bai-ii. &
2 Q. B. 317; S. C. 1 Ga. & Dav. UQ. Add. 126.

(s) Doe dem. Abdy v. Stevens, (a) Doe dem. Palk v. Marchetti,

3 Barn. & Adol. 299. And see Doe 1 Barn. & Adol. 715.
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lessor brought ejectment in consequence of the tenant^s

having pulled down some old buildings of more than 10*.

value, and substituted others of a different description ; it

was held, that the waste contemplated by the proviso was

waste producing an injury to the reversion ; and that, as the

value of the reversion might probably have been increased by

the alteration, it was a question for the jury, whether such

waste to the value of 10s. had been committed; and as that

question had not been submitted to their consideration, a rule

for a new trial was made absolute {b)

.

And where a lease contained two provisoes for re-entry,

the one if the yearly rent of 300/. should be in arrear and

unpaid for thirty days after it should become payable ; the

other, in case the yearly rent, which was stated to be payable

half-yearly at Lady-day and Michaelmas, should be in arrear,

the lessor was held to have a right to re-enter on non-pay-

ment of each half-yearns rent, as the former clause contained

the description of the amount of rent to be annually paid,

and the latter the times of payment {c)

.

If the right of re-entry be dependent on a pre^dous notice

being given, the notice to determine the lease must be clear

and unconditional. The deed in the case of Muskett v.

Hill {d) contained a proviso, that if there should be any

failure or breach by the grantees in the performance of any

of the covenants, (and as respected covenant No. ], a failure

after notice so to work, to keep six able miners constantly

employed in driving the adits, or sinking the deepest level,

should be considered one of the breaches thereof,) and notice

in writing should be affixed within certain limits that the

lessors intended to avoid the licenses thereby granted, because

of such failure or breach, then after the expiration of one

month from the affixing of such notice, it should be lawful

for the grantors to re-enter. The grantees having failed to

mine according to the covenant, the grantors gave them

(&) Doe dem. Earl of Darlington v. (c) Doe dem. Rudd r. GoUling,

Bond, 5 Barn. & Cres. 85.5; S. C. 6 J. B. Mo. 231.

8 Dow. & %. 7.'58. (fZ) Muskett v. Hill, 7 Scott, 855.

Y 2
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noticCj tliat, unless they tliencefortli kept six able miners

constantly employed in driving the adits or sinking the deepest

level^ they, the grantors, would in pursuance of the proviso,

after the expiration of one month from the affixing of such

notice, re-enter the premises, Avhich they accordingly did, six

men not having been kept at work within a month after the

notice. And it was held, that this notice was insufficient, as

it contained no intimation of an election to determine the

grant on account of the forfeiture which had been incurred

;

but only on the happening of a certain contingency, which

might or might not take place, that is, if a further breach of

covenant should be committed.

Whether the clause amounts to a condition or a covenant

is sometimes a question of great nicety. The proviso in the

case of Bii'chall v. Smethui'st (e), that if the lessee should

commit wilful waste then the lease should cease, was held to

amount to a condition, and not to a covenant ; for though it

was admitted that a proviso might amount either to the one

or the other, so as to conform to the intention of the parties

;

yet in the case in question there was neither an intention

apparent that the clause should operate as a covenant, nor

any necessity so to construe it ; for there were other provisions

in the lease by way of covenant for the benefit of the lessor.

So, where a lessee covenanted and granted with the lessor,

that neither he (the lessee,) nor his assigns, would grant,

assign, or sell, the land to any but to his wife, &c., upon pain of

forfeiture of his lease, this was held to be a condition (/). So,

where a lessee of a manor covenanted that he would not put

out or disturb any of the tenants of their tenancies on pain of

forfeiture of his lease, the court held that these words con-

stituted a condition {g)

.

So, where a lease contained a provision that it should be

(e) Birchall v. Smethui-st,Bunb. 1 1 4. cocke, 2 Bulstr. 290.

(/) Whitchcot V. Fox, Cro. Jac. 3.98

;

(g) Thomas r . Ward, Cro. EHz. 202

;

S. C, nom. Hitchcock v. Fox, 1 Rol. S. C, 1 Leon. 245. See, however. Pen
68; S. C, nom. Wliitchcocke v. Fox, v. Glover, Mo. 404; S. C. Cro. EUz.

1 Rol. 389 ; S. C, nom. Fox v. Whitch- 421, cont.
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lawful for the lessor at all times during tlie term into all or

any part of the demised premises to enter, and there to dig,

drain, and search for mines of coal, copper, lead, or any other

mine, and to have free ingress, egress, and regress, from time

to time during the term, for the making his or their best

benefit of the same, and for carrying the same away, he the

lessor paying reasonable damages for the same ; and, further,

that it should be lawful for the lessor to have, hold, and

enjoy, by separate and distinct bounds, two or three hundred

acres, at his election, of the demised premises most contiguous

to the said mines, in case any should be found therein, he the

lessor making a proportionate allowance or abatement unto

the lessee for such acres out of the rent reserved ; the court

of Queen^s Bench in Ireland were of opinion, that the clause

was not a mere covenant sounding in damages, but gave the

lessor a right of re-entry {h).

In the late case of Doe dem. Henniker v. Watt {t), the

defendant became tenant to the lessor of the plaintiff, under

a memorandum of an agreement, by which Watt, in consider-

ation of the rents and conditions thereinafter mentioned, was

to hold as on lease every part of a certain piece of land for

the term of twenty-one years at a certain rent. And it was

stipulated, that no house or building, &c., should be included

in or leased by virtue of the agreement : and it was further

stipulated and agreed, that the defendant should take and

occupy, at the same rent, certain other parcels of land as they

might fall in hand, and cultivate the same. And, lastly, it

was stipulated and conditioned, that the defendant should not

assign or underlet any part of the premises, otherwise than to

his wife, child, or children ; and one of the questions was,

whether the agreement contained a condition or not. Bay-

ley, J., delivered the opinion of the court. " In a lease for

years," said the learned judge, " no precise form of words is

(A) Jack fleni. Crokcr v. Orpen, 8 Barn. & Cres. 308; S. C. I Man. &
2 Jebb & Sy. 54,5. Ry. 694.

(t) Doe dem. Henniker v. Watt,
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necessary to make a condition. It is sufficient if it appear

that the \yorcls used were intended to have the effect of

creating a condition. They must be the words of the land-

lord because he is to impose the condition. Here first the

agreement purports to be in consideration of the rent and

conditions thereinafter mentioned ; and then the words it is

stipulated occur more than once ; and then, in the last sen-

tence of the instrument come the words, ' it is lastly stipu-

lated and conditioned that Watt shall not assign, transfer,

underlet, or part with, any part of the lands, otherwise than

to his wife or children.^ These words are clearly introduced

into the instrument on the part of the lessor ; for they are

for his benefit. We are, therefore, of opinion, that by the last

clause of the instrument in question a condition was created."

And in a late case in Ireland [k), a lease contained the fol-

lowing provision :
—" And it is hereby further declared and

agreed by and between tlie parties to these presents, and

the same are upon the express condition that the said [lessee]

shall not and will not alien, sell, mortgage, assign, grant, con-

vey, dispose of, let, underlet, or part with, the said demised

premises, or any part thereof, or his or their title and interest

in and to the demised premises, or any part thereof, orpermit

the same to be occupied by any person whatsoever, other than

and except his wife and children, without the prenous con-

sent in writing of the said [lessor] . And if it shall so happen

that the said [lessee] shall, in \dolation of the said covenant,

ahen, sell, mortgage, assign, grant, convey, release, dispose of,

let, underlet, or part with, the said premises or any part

thereof, to any person whatever, other than and except as

hereinbefore is mentioned, that then and in such case this

present demise shall thenceforth cease and determine, and

these presents and every thing herein contained shall be ab-

solutely null and void, or, at the election of the said [lessor]

,

that the said [lessee] shall be subject to, and shall thenceforth

pay to the said [lessor], a further yearly rent equal to the

(k) Lessee Sharp v. Bergin, 1 Longf. & Towns. 232.
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amount of the rent hereinbefore reserved.^' Notwithstanding

some doubts expressed by Richards, B., Brady, C. B., and

Pennefather and Foster, Bs., hekl, that the provision con-

sisted of two parts, a covenant and a condition ; but that the

condition did not apply to anything but what "was contained

in the latter part of the provision ; and, therefore, that the

lessor could not re-enter on the lessee's permitting a part of

the premises to be occupied by a stranger.

Sometimes the words are construed to amount to both a

covenant and a condition. Thus, where one leased for years,

" provided always and it is covenanted and agreed that the

lessee shall not alien," these words were held to amount to

a condition by force of the proviso, and a covenant by force

of the other words (l)

.

In all cases of forfeiture, the burthen of proof is thrown on

the lessor (m)

.

If a lease made to commence after the determination of a

subsisting lease contain a clause of re-entry, it seems doubt-

ful whether, on breach of the condition, the second lease can

be avoided during the continuance of the first, the lessor

having no power to make an actual re-entry [n)

.

Where in a lease of a colliery, reserving a rent depending

in amount on the quantity of coal raised, a provision was

contained for avoiding it, if the works should stop, or cease

working at any time, two years ; and the lessee, for the pur-

pose of preserving the lease, raised, every two years, a few

tons of coal of hardly any value ; the court considered his

conduct fraudulent, and the works insufficient to protect him

from a forfeiture of his term (o)

.

A distinction formerly prevailed in the case of a lease for

years, between a proviso declaring that the lease should be

(0 Simpson, or Sympson, v. Titte- 2 Car. & Pa. 245.

rell, Cro. Eliz. 242; S.C. 1 And. 267. (») Erneleye v. Walroud, 1 Dy.

2 Co. 71, b. Co. Lit. 203, b. Doe dem. 102, b. pi. (83).

Heuniiiei- v. Watt, 8 Barn. & Cres. (o) Doe deni. Bryan v. Bancks,

308. 316-7; S. C. 1 Man. & Ry. C94. 4 Barn. & Aid. 401 ; S. C. Gow, 220.

(jh) Doe dom. Chandless v. Robson,
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void on the specified event, and a proviso enabling the

lessor to determine it by re-entry [p] ; and it was held that

in the former case, the lease became abolutely void on the

event named, and was incapable of being restored by accept-

ance of rent, or other act of intended confirmation; while, in

the latter, some act, such as entry or claim {q), must have

been performed by the lessor to CAidence his intention to end

the demise, which was voidable in the interval, and conse-

quently confirmable (r). At the same time, it was deter-

mined, that a proviso in a lea'se for years declaring that on

non-payment of the rent the lease should be void, did not

defeat it on default of payment without a demand, though

after demand and default the term was at an end without

entry [s). The distinction, however, is now exploded. The

point has ft-equently been before the courts of late ; and it

is fully decided, that the lease is voidable only at the elec-

tion of the lessor, but not of the lessee, though the proviso

expressly declare that it shall be void.

ThuSj in the case of E,ede v. Farr (t), which appears to be

the first of the modern decisions on the subject, the lease

contained a proviso, that if the yearly rent or any part should

be luipaid hj the space of fort}^ days after the day of resen'a-

tion, then the demise, and every article, clause, and thing

therein contained, should cease, determine, and be utterly

void. The defendant, who, as surety, had entered into a bond

(p) Peunant's case, 3 Co. 6'4, b. 3i'd lass, 7 Term Rep. 117. 120. Doedem.
and 5th resolutions. Anon. Godb. 47, Bryan v. Bancks, Gow, 220; S. C.

case 58. Co. Lit, 215, a. Anon. Mo. 4 Barn. & Aid. 401. And see Fox v.

87. pi. 218. Willis v. Jei-min, Cro. Swann, Sty. 482-3.

Eliz 167; S. C. 2 Leon. 97. Mulcany (5) Roberts v. Davey, 4 Barn. &
r. Eyres, Cro. Car. 511. Finch v. Adol. 604. 672, per Littledale, J.; S. C.

Throckmorton, Cro. Eliz. 220; S. C. 1 Nev. & Man. 443.

Mo. 291; 1 And. 303; 2 Leon. 134; (;•) See the cases in note ( p), sup.

S. C.,noni. Finch r. Riseley, Poph. 53; (s) Hanson v. Noi'cliffe, Hob. 331.

cited, Poph. 25. Marke v. Johnson, Steward v. Allen, 2 Mod. 264. Jenk.

T. RajTB. 137. Fish v. Bellamy, Cro. Cent. 121, case 43. Smith r. Spooner,

Jac. 71; S. C, nom. The Bishop of 3 Taunt. 246. 251. Doedem. Chand-

Bath's case, 6 Co. 34, b. Fenn dem. less i\ Robsou, 2 Car. & Pa. 245.

Matthews v. Smart, 1 2 East, 448, per (0 Rede v. Farr, 6 Mau.& Selw. 121.

Bayley, J. Doe dem. Forster r. Wand-
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conditioned for tlie payment of the rent_, and performance

of tlie covenants, pleaded to an action of debt on the bond,

that, as the lessee had made default in payment of rent

for the forty days, the lease, and bond also, became void.

But it was determined, that it would be contrary to a vmi-

versal principle of law, that a party should never take advan-

tage of his own wrong, if the court were to hold that a lease

which in terms was a lease for twelve years, should be a lease

determinable at the will and pleasure of the lessee ; and that

a lessee, by not paying his rent, should be at liberty to say

that the lease was void. That, on this principle, even if it

were not borne out so strongly as it was by the current of

authorities, it would be sufficient to hold that the lease was

only void as against the lessee, not against the lessor.

Doe dem. Bryan v. Bancks {u) is to the same effect. Cer-

tain coal mines had been demised, subject to a condition, that

if the same should stop or cease working any time, two years,

the lease should be deemed void to all intents and purposes

;

the lessee ceased to work them for two years ; and yet the

court held the lease to be voidable only at the option of the

lessor. "The tenant," said Mr. Justice Holroyd, "cannot

insist that his own act amounted to a forfeiture : if he could,

the consequence would be, that in every instance of an action

of covenant for rent brought on a lease containing a proviso

that it should be void on the non-performance of the cove-

nants, the landlord Avould be defeated by a tenant showing

his own default at a prior period which made the lease void."

It would be useless to multiply examples, but the student

may with advantage consult the cases in the note (a:) all of

them of very modern date, and proceeding on the same prin-

(u) Doe deiii. Bryan v. Bancks, 5 Scott, 506. Doe dem. Nash v. Birch,

4 Barn. <S: Aid. 401; S. C. Gow, 220. 1 Mees. & Wei. 402; S. C. 1 Tyrw. &
(.r) Rcid V. Parsons, 2 Chit. 247. Gra. 769. Doe dem. Colnaghi v. Bluck,

Ai-nsby r. Woodward, 6 Barn. & Crcs. 8 Car. & Pa. 464. Bowser v. Colby,

.519. Dakin v. Cope, 2 Russ. 170. 1 Hare, 100. Doe dem. Johnson v.

Roberts^. Davcy,4Barn. & Adol. 664; Russell, 1 Jehb & Bou. 196; S. C.

' S. C. 1 Ncv. & Man. 443. Hai-tshorne 4 Irish Law Rep. 170.

V. Walton, 6 Bing. N. C. 178; S. C



330 OK THE INSTRUMENT OF DEMISE. [Part V.

ciplc, and further proving that as a lease does not absolutely

cease on breach of the condition, it may be confirmed or

avoided at the option of the lessor.

And it is submitted that Pearse v. Morrice [y), decided on

the particular language of an act of Parliament, is not incon-

sistent vtdth this statement. It appears that a local act for

letting turnpike tolls to farm prescribed a certain mode of

reser\'ing rent, &c., in default of Avhicli, it was pro\ided that

every such lease should be null and void. A lease was made

without adopting the mode prescribed ; and it was held, that

the Avords null and void could not be construed as voidable,

but that the lessee or his surety might treat the lease as

absolutely void. " It is extraordinary (said Lord Denman)

that there should be cases in which it has been held that

those words [null and void^ should not have their usual mean-

ing ; but the word has certainly been construed as voidable in

some instances, where the proAdso was introduced in favor of

the party who did not wish to avoid the instrument, or where

the party in whose favor it was could not take advantage of

it without acting against public policy. Here, public policy

is in favor of the stipulation that the deed shall not be en-

forced if the rent be made payable to the treasurer or to other

persons, or in any other way than as the statute provides."

The distinction, however, before noticed {z) was not held

to extend to freehold leases, which were never determinable

by the mere operation of a condition, unaccompanied by the

re-entry or claim of the lessor, on the principle that an estate

commencing by livery required a corresponding ceremony to

defeat it {a) . This remark is of course confined to common
law leases of freehold interests, and not to interests deter-

minable, under the statute of uses {b), by May of conditional

(y) Pearse v. Morrice, 2 Adol. & v. Wandlass, 7 Term Rep. 117. 120.

Ell. 84. Co. Lit. 214, b. Amsby v. Woodward,
(s) Ante, p. 327-8. 6 Barn. & Cres.ol 9. Roberts v. Davey,
(ft) Pennant's case, 3 Co. G4, a. b. 4 Bai'n. cSt Adol. 664; S. C. 1 Nev. &

5th resolution. 8 Co. 95, b. Bro\vning Man. 443.

t'.Beston,Plowd. 135,b. 136, a. Jenk. (h) 27 Hen. 8. c. 10.

Cent. 121, case 43. Doe dem. Forster
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limitation. And as the same law now prevails, acceptance of

rent after breach of the condition will affirm the lease, being

voidable only, and bar the lessor of his re-entry (c)

.

After much conflict of opinion (f/), it is established, that an

action of ejectment may be maintained under a proviso for

re-entry on non-payment of rent, or non-performance of

covenants, without an actual entry by the lessor (e)

.

But if a lease become voidable, at the option of the lessor,

through the default of the tenant, who, notwithstanding

remains in possession for a long time after, the lessor cannot

eject him without a previous demand of possession ; for other-

wise the tenant would be on record a trespasser, and liable

for mesne rents. The mere bringing of an ejectment does

not give the lessor a title to maintain it. In the case cited (/),

the tenant had continued in possession for twelve years after

ha\dng neglected to build according to his covenant.

The right of re-entry remains unimpaired, notwithstanding

a stranger enter on the lessee and dispossess him ; for the

premises continue subject to the condition, into whose hands

soever they come [g)

.

On re-entry, the lessor is entitled to the emblements (A)

;

and, notwithstanding his taking advantage of the forfeiture,

he retains unprejudiced any right of action that he may have

for breaches of covenants committed by the lessee previously

to the re-entry {i) . In the case of Hartshorne v. Watson,

just cited, the lease contained a provision that if the rent

(c) See the cases in note (a), last Rep. 170.

page. (/) Doe dem. Johnson v. Russell,

(d) Langhorne v. Merry, 1 Sid. 223. 1 Jebb & Bou. 196; S. C. 4 Irish Law
Wither v. Gibson, 3 Keb. 218. Anon. Rep. 170.

1 Vent. 248. Abbot v. Sorrel, 3 Keb. (g) Humphry v. Damion, Cro. Jac.

282. Anon. 1 Vent. 332; Cited as Pye 300; S. C, nom. Umphery v. Damyon,

V. Billing, in Little v. Heaton, 2 Ld. IBulster. 181. Piatt «.Sleap, Cro. Jac.

Raym. 750-1 ; 1 Salk. 259; Holt, 264. 275.

(e) Little v. Heaton, I Ld. Raym. . (h) Davis v. Eyton, 7 Bing. 154;

750; S. C. Holt, 264; 1 Salk. 259. S. C. 4 Mo. & Pa. 820.

Goodright dem. Hare v. Cator, 2 Dougl. (i) Pennant's case, 3 Co. 65, a.

477. Doe dem. Harris v. Masters, Hartshorne v. Watson, 4 Bing. N. C.

2 Barn. Sc Cres. 490; S. C. 4 Dow. & 178; S. C. 5 Scott, 506; 6 Dowl. Pr.

Ry. 45. Doe dem. Johnson r. Russell, Ca. 404; 1 Am. 15. Sec also Harley

1 Jebb tSc Bou. 196; S. C, 4 Irish Law v. King, 2 Cronipt. Mees. & Ros. 13.
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should be iu arrear for fourteen days, it should be lawful for

the lessor to re-enter, and the premises to have again, as if the

indenture had never been made. The lessee assigned the

premises, and, on six quarters' rent falling in arrear, the lessor

re-entered ; and the assignee contended, that by the re-entry

the lease must be considered as never having had any exist-

ence, and, consequently, that the lessor had no right of action;

but the court held the proper construction of the proviso to

be, that from the time of re-entry the lessor should have the

land as if the indenture had not been made ; and that the

assignee was liable. "It would be singular (said Tindal, C.J.,)

to hold that to an action for rent on an instrument under

seal the lessee or assignee might plead non-payment, but that

the lessor entered for non-payment : in other words, might

deprive the lessor of his rent, because he declined to submit

to any further loss."

If a lease be made of several houses, yielding a certain

specified sum, with a sciL, for one house so much, for another

so much, and for the third the residue of the specified sum

;

with condition that, if the said rent (the entire sum) be

behind, in part or the whole, at any of the feasts, the lessor

may re-enter, the condition is entire ; because the yearly

rent is reserved as an entire rent in the singular number,

and the condition is also in the singular number (/t) . So, if

the rents be several and distinct, and the condition give one

entire entry into the whole premises for default of payment

of any part of the rents (/). So, although the condition consist

of two parts in the disjunctive, as for re-entry on non-

payment of rent, or of a sum in gross, yet it will be con-

sidered an entire condition referring to the two several

branches (m).

The condition, if entire, is not apportionable by the act of

the parties, and will be wholly destroyed by the severance of

any part of the reversion by their act {n) ; or, it seems, by

(Z;) Knight's case, 5 Co. 54, b. resolution.

(0 Ibid. (n) Knight's case, 5 Co. 54, b. Raw-
(>ft) Rawlyns's case, 4 Co. 52, b. 2n(i lyns's case, 4 Co. 52, b. 2nd resolu-
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surrender of part of the lands demised (o) ; or by the lessor's

taking a re-demise from the lessee of part of the premises (^j») .

It is observable, that the lessor's right of re-entry on non-

performance of the lessee's covenants, is defeated if the lessee

be prevented from performing them by an act of parliament [q)

.

We may now confine our remarks to provisoes for re-entry

on non-payment of rent, with respect to which the law is

scarcely so simple as might be wished, considering its fre-

quent application to the purposes of practice.

It appears that, by the common law, the lessor cannot

avail himself of such a proviso without a previous demand of

the rent (r), and a scrupulous attention to certain ceremonies,

requiring no inconsiderable share of caution. The necessity

for this strictness has in some degree been abated by an

enactment {s) to which we shall presently more particularly

allude ; but, as the niceties of the common law demand must

still be observed in cases not embraced by that act, it is im-

portant that they should be detailed ; and, in examining the

subject, we may consider it with reference, first, to the place

of the demand ; secondly, to the time of the demand ; and,

thirdly, to the amount of the demand.

First, then, as to the place of the demand.

1. Where no particular place is pointed out by the parties,

the rent is payable by law on the demised premises (/) . If a

house, or a house and lands, form the subject of demise, the

tion. Winter's case, 3 Dy. 308, b. Twy- Robson, 2 Car. & Pa. 245. Doe dem.

namtJ.Pickard, 2Barn.&Ald.l0.5.112. Earl of Jersey i;. Smith, 7 Pri. 325;

(o) Mortimer v. Shortall, 1 Con. & S. C. ia other reports, see ante. Vol. 1,

Law. 417. 426. Rossiter ;;. Walsh, p. 495, notes.

2 Con. & Law. 562-7; S. C. 4 Dra. & (s) 4 Geo. 2. c. 28.

War. 485. (0 Co. Lit. 201, b. 210, b. Bor-

(p) Lessee Delap v. Leonard, 5 Irish oughes's case, 4 Co. 72, b.; S. C, nom.

Law Rep. 287; and see S. C. 6 Irish Burrough v. Taylor, Cro. Ehz. 462;

Law Rep. 473. Mo. 404 ; Gouldsb. 124. Stweton i;.

(q) Doe dem. The Marquis of Angle- Cushe, Yelv. 36; S. C, nom. Stretton

sea V. The Churchwardens, &c., of v. Cush, 1 Brownl. 135; S. C, nom.

Rugeley, 6 Q,. B. 107. Swetman v. Cush, Cro. Jac. 8. Doe
()•) Bro. Ab. tit. Demand, pi. 19. Doe dem. Earl of Jersey v. Smith, 7 Pri.

dem. Scholefield v. Alexander, 2 Mau. .^25; B.C. as ante, Vol. l,p. 495, notes.

& Selw. 525-8. Roe dem. Cliandless v.
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lessor must appear at the front door, being the most notorious

part of tlie house (ii), and there demand the rent, whether

the lessee, or any one on his behalf, be there or not {a?) : a

demand at the back door is not sufficient (y). Whether the

lessor is bound to enter the house, supposing the front door

to be oj^en, is not so clear ; Croke in a report {z), and Lord

Coke {a) differ on the point ; the former maintaining, the

latter denying, the necessity for entry.

If lands and woods be demised together, the rent must be

demanded on the land as the more worthy, and more open

than the wood (b) ; but if the lease be of a wood only, the

demand must be at the gate of the wood, or at some highway

leading through it, or other most notorious place (c). And
if one place be as notorious as another, the lessor has his

election to demand it at either ; and though the lessee be in

some other part ready to pay the rent, yet that will not avail

him {d).

If, however, the lease be of frn'o barns, and the tenant

present himself at one of the barns to pay the rent, and the

lessor at the other to demand it, and no one be there to pay

it, the lessor cannot enter for the condition broken, as there

is no default in the tenant, who cannot possibly be present at

both places together (e)

.

3. Where the lease points out a particular place, though

not parcel of the demise, for payment of the rent, the demand
must be made at the most notorious part of the place ap-

pointed (/) ; for the limitation of the payment out of the

land does not convert the rent into a sum in gross, or in any

(m) Co. Lit. 153, a. 201, b. Doe 3 Dy. 329, a.

dem. Earl of Jersey v. Smith, Pri. 325. (d) Ibid.

500; S. C. as ante. Vol. 1, p. 495, notes. (t) Poph. 58. Dy. 329, a. n. (36).

{x) Co. Lit. 153, a. 201, b. 4 Bac. Ab. 359.

(2/) Ibid. (/) Co. Lit. 202, a. Boroughes's

(s) Cro. Eliz. 15. case, 4 Co. 72, b. 73, a. Willis v. Jer-

(«) Co. Lit. 201, b. min, Cro. Eliz. 167, 5th resolution.

(5) Poph. 58. Buskin, or Bufkyn, v. Edmunds, Cro.
(c) Co. Lit. 202, a. Poph. 58. The Ehz. 415. 535; S. C. Mo. 598; S. C,

Deau and Chapter of Gloucester's case, nom. Tusking v. Edmonds, Mo. 408.
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respect alter its nature or quality (_r/) . The opinion in Dyer (A),

and in Kidwelly's case (i), that the reversioner may enter for

non-payment of such a rent without any demand is not to

be relied on (/c).

Where a lease was made by the Bishop of Exeter, render-

ing rent at Exeter, generally, without specifying any parti-

cular part, it was held that the bishop's palace at Exeter was

the place at which the demand should be made ; and that a

tender by the lessee at the common gate of the palace would

save the condition, though the bishop were within the palace,

and neither he nor any of his servants were at the gate to

receive the rent (l).

But in the case of Rede v. Farr (m), the court seemed to

ridicule the idea of a demand being made on a reservation of

rent payable at the lessor's own house. " As to a demand,"

said Lord Ellenborough, who delivered judgment, " we do

not think that any was necessary, inasmuch as the rent was

to be paid at the house of the lessor. What sort of a demand
can the lessor make at his house, if the lessee is absent ?

This objection, therefore, cannot apply to a case where time

and place for payment of the rent are thus fixed by the

instrument " {n) .

If the Crown make a lease reserving rent payable at the

receipt of the Exchequer at Westminster, and afterwards

grant the reversion to a subject, the grantee must make his

demand, on the demised premises ; for the reservation at the

Exchequer, importing no more than the law implies, amounts

in fact to a general reservation ; and as the law, in the case of

the Crown, appoints the Exchequer to be the place where the

king's revenues are to be received (o), so, in the case of a

common person, where no particular place is agreed on be-

(g) Boroughes's case, 4 Co. 73, a. S. C. 1 And. 27. pi. 6.3; Beul. 599. pi.

{h) Anon. Dy. 51, b. pi. (18). 99; cited, .3 Dy. 329, a.

(/) Kidwelly's case, Plowd. 70; S.C, (m) Rede r. Farr, 6 Man. & Selvv.

nom. Kidwelly v. Brande, Dy. 68, a. 121.

(k) Boroughes's case, 4 Co. 73, a. (u) 6 Man. & Selw. 125.

Buskin v. Edmunds, Mo. 598. (o) As to Crown Leases, see ante,

(I) Eliot V. Nutcomb, 3 Leon. 4; Vol. 1, pp. 184. 235.
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twcen the parties^, the Law appoints the land demised to be

the place of payment (|j) .

By tendering the rent to the lessor at any other than the

most notorious part of the premises, or even off of the pre-

mises {q), the lessee may save the forfeiture, although the

former refuse to receive it there (r).

Secondly, with regard to the time of the demand. The

lessor cannot claim a forfeiture unless he make his demand a

convenient time to admit of the money being counted before

sunset of the day of reservation (s) ; or, in case of a few days

of grace being given by the reddendum, for instance, if the

rent be reserved payable at Michaelmas-day, or within ten

days after, unless he make the demand at such convenient

time of the last day named (/)

.

And if he have a right of re-entry on non-payment of the

rent on any of the days on which same is reserved, or within

ten days afterwards, he must distinctly show on the record

that these ten days have expired since the falling due of the

rent, the nonpayment of which is the ground of the pro-

ceeding (m) .

If a lease be made, rendering rent at two feasts named,

with a condition for re-entry in case the rent be in arrear by

the space of ten days after either of the said feasts, the lessor

may re-enter in case of non-payment on demand on the tenth

day, although he make no demand on the feast-day on which

the rent becomes due [x).

(p) Boroughes's pase, 4 Co. 72, b.

S. C, nom. Burrough v. Taylor, Cro

Eliz. 462; Mo. 404; Gouldsb. 124. Co
Lit. 201, b. Anon. 1 Dy. 87, b. pi

(104).

(q) Crop V. Hambleton, Cro. Eliz

Scholefield v. Alexander, 2 Mau. &
Selw. 525-8. Doe dem. Earl of Jersey

V. Smith, 7 Pri. 325; 392; 500. Kirby

V. Green, Lutw, 354, Nels. Edit. A.D.

1718. Purser v. Prowd, Cro. Jac. 423.

Scot V. Scot, Cro. Eliz. 73. Doe dem.

48; S. C, nom. Crop's case, Mo. 223; Wheeldon v. Paul, 3 Car. & Pa. 613.

Godb. 38. Jack, lessee of West, v. Hogan, Arms.

(»•) Co. Lit. 202, a. Mac. & Og. 232.

(«) Co. Lit. 202, a. Maund's case, (t) Co. Lit. 202, a. Hill v. Grange,

7 Co. 28, b. Hill V. Grange, Plowd. Plowd. 172. Thomson v. Field, Cro.

164.172-3. Crauley ?•. King-swell, Hob. Jac. 499.

207. Crouchv.Fastolfe, T. Raym. 418, (u) Kavanagh v. Gudge, 6 Scott's

Wood v.Chivevs, 4 Leon. 179. Thorn- N. R. 508; S. C. 5 Man. & Gra. 726.

son V. Field, Cro. Jac. 499. Doe dem. (.r) Allen v. Harrison, 1 And. 9.
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But in a case {y) where a lease contained two clauses of

re-entry^ tlie one, in case the yearly rent of 300/. should be

in arrear thirty days after it should become payable, and the

other, in case the yearly rent should be in arrear, which was

stated to be payable half-yearly at Lady-day and Michael-

mas ; it was held, that the landlord had a right to re-enter

on non-payment of each half-yearns rent, without waiting

thirty days after one whole year's rent should have become

payable; as the former clause contained the description of

the amount to be annually paid, and the latter the times of

payment.

Where rent was reserved payable between the hours of

one and five in the afternoon, and the lessor came on the

premises at two, and continued till five to demand the

amount, it was held, that his right of re-entry was not for-

feited, though the lessee had been on the premises ready

to tender the rent at an earlier hour, during the lessor's

absence {z).

By tendering the rent to the lessor upon any part of the

land at any other time of the day of payment than the last

instant, that is, at any time of the day before the last instant,

the last instant being sunset, the lessee may save the forfei-

ture (a) ; though payment before the day on Avhich it really

becomes due will not have the same effect, the sum in that

case not being rent, but a sum in gross (6).

In Stweton v. Cushe (c), it was said, that a difference was

to be taken between a certain and an uncertain time in which

a thing was to be done ; and that if a man made a demise,

rendering rent by the year, quandocunque the lessor should

demand it, in that case, if the lessor should come to demand

it before the end of the year, his demand upon the land

(2/) Doe dem. Rudd v. Goldiiig, (b) Lord Cromwell v. Andrews, Cro.

6 J. B. Mo. 231. Eliz. 15.

(«) Lord Cromwell V. Andrews, Ci'o. (c) Stweton v. Cushc, Yelv. 36-7;

Eliz. 15. S. C, nom. Stretton r. Cush, 1 Browul.

(a) Co. Lit. 202, a. 5 Co. 114, b. 135; and, nom. Swetman v. Cash, Cro.

Fortescue v. Jones, Noy, 22. Jac. 8.

VOL. II. Z
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would not be good, unless the lessee was also there ; for the

time being uncertain when the lessor would demand it, he

ought to give notice to the lessee of the time. And that if

he should come to the lessee and demand it, that would like-

wise be insufficient ; for although notice ought to be given to

the lessee in person, yet, the land being the debtor, the law

tied the lessor to the land, as to the place in which it should

be paid. But that if the lessor should stay till the end of

the year, then the lessee ought at his peril to wait on the

land to pay it, the end of the year being the time of the

])ayment prescribed by the law.

Thirdly, as to the amount of the demand. It appears that

the lessor must demand the precise sum due ; a demand of

too much or too little being fatal to his right of re-entry (d).

Thus, if rent be payable at jNIichaelmas and Lady-day, a

demand at Michaelmas as well of the half-year's rent which

had become due on the Lady-day preceding, as of the half-

year's rent due at Michaelmas, is void for the whole (e).

But a tender by the lessee of a larger sum than he is bound

to pay is not liable to objection ; on the principle, omne majus

continet in se minus (/). So, a tender of the amount in bags,

without showing or counting it, is good [g] ; and if the lessor

accept the sum without counting it, and afterwards discover

that it contains some counterfeit coin, he cannot re-enter for

the condition broken [h).

Such is the particularity required by the common law to

enable the lessor to avail himself of a condition for re-entry.

It is true that he might always be absolved from these observ-

ances by express contract with the lessee {i) ; but this was a

(rf) Fabian r. Wingstou, Cro. Eliz. ((/) Wade's case, 5 Co. 115, a., oth

209; S. C, nom. Fabian v. Windsor, pomt. Co. Lit. 208, a. But see Suck-

1 Leon. 305. linge v. Coney, Nov, 74.

(e) Scot i;. Scot, Cro. Eliz. 73. Anon. (/t) Wade's case, sup. 4tli point,

Al. 94. Smith v. Doe dem. Earl of cites Vane v. Studley.

Jersey, 7 Pri. 500; S. C. as in Vol. 1, (i) Dormer's case, 5 Co. 40, b.

p. 493-4. n. (y). Challoner v. W^are, Hetl. 77. Good-

(/) Wade's case, 5 Co. 114, a. llo.a., right dem. Hare v. Cator, Dougl. 477.

3rd point. Co. Ent. 657. pi. 10. 48(3. Doe dem. Harris v. Mastera,
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precaution not always attended to. The assistance of tlie

legislature was therefore demanded ; and accordingly it "was

enacted (A;), thatj in all cases between landlord and tenant, as

often as it should happen that one half-year's rent should be

in arrear, and the landlord or lessor to whom the same should

be due should have right by law to re-enter for the non-pay-

ment thereof, such landlord or lessor should and might,

without any formal demand or re-entry, serve a declaration

in ejectment for the recovery of the demised premises, or, in

case the same could not be legally served, or no tenant should

be in actual possession of the premises, then to (1) affix the

same upon the door of any demised messuage, or in case such

ejectment should not be for the recovery of any messuage,

then upon some notorious place of the lands, tenements, or

hereditaments, comprised in such declaration in ejectment,

and that such affixing should be deemed legal service thereof,

which service or affixing such declaration in ejectment should

stand in the place and stead of a demand and re-entry ; and

that in case of judgment against the casual ejector, or non-

suit for not confessing lease, entry, and ouster, it should be

made to appear to the court where the suit should be depend-

ing, by affidavit, or be proved upon the trial, in case the

defendant should appear, that half-a-year's rent was due

before the said declaration was served, and that no sufficient

distress was to be found on the demised premises counter-

vailing the arrears then due, and that the lessor or lessors in

ejectment had power to re-enter ; then and in every such

case the lessor and lessors in ejectment should recover judg-

ment and execution in the same manner as if the rent in

arrear had been legally demanded and a re-entry made.

Baron Wood thought that the right of re-entry at common

law was taken away by the statute [m) ; but this proposition

2 Barn. & Cres. 490-2; S. C. 4 Dow. tical.

& Ry. 45. (wi.) I)oo dcni. Eiirl of Jersey v.

(/;) 4 Geo. 2. c. 28. s. 2. Sniitli, 7 Pri. IJDO.

(jL) So in the act, though ungranima-

z 2
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was not acceded to either by Lord Eldon {n), Dallas, C. J.{o),

Holroyd, J. {p), Graham, B. {(j), or Richardson, J. (r).

Whatever might have been the intention of the legislature,

it seems to be determined that the act is confined to cases in

Avhich half-a-year's rent is due, and no sufficient distress can

be found upon the demised premises. This was the opinion

of Lord Mansfield, though he regarded the act as being very

perplexed {s) ; of Lord Kenyon (/) ; of Justices Le Blanc,

Bayley, Dampier {u) ; and Holroyd {x) ; of Barons Wood and

Graham (?/) ; and it would seem of Lord Ellenborough also [z]
;

but his lordship's words in an earlier case [a) would seem to

imply a contrary construction. It being objected by counsel

in that case, that the statute only applied to cases of eject-

ment brought after a half-year's rent became due, where no

sufficient distress was to be found upon the premises, his lordship

is reported to have said, " The statute is more general in its

operation ; for though the -ith clause has the word such (such

ejectment), yet the second clause to which it refers is in the

disjunctive ; stating first, that in all cases between landlord

and tenant, when half-a-year's rent shall be in arrear, and

the landlord has a right of re-entry for non-payment thereof,

he may bring ejectment, &c. ; or in case the same cannot be

legally served, &c. ; or in case such ejectment shall not be

for the recovery of any messuage, &c,, and in case of judg-

ment against the casual ejector or nonsuit for not confessing

lease, entry, and ouster, it shall appear by affidaAdt, or be

proved upon the trial, in case the defendant appears, that

half-a-year's rent was due before the declaration served, and

(«) 7 Pri. 5-21. ander, 2 Man. & Selw. 525.

(o) 7 Pri. 373-4. {x) Doe dem. Earl of Jersey v.

\p) 7 Pri. 423. Smith, 7 Pri. 424; S. C. as in Vol. 1, p.

(2) 7 Pri. 348. 493-4. u. (y).

(r) 7 Pri. 385. (y) S. C. 7 Pri. 326. 340,

(s) Goodright dem. Hare v. Cater, (s) Doe dem. Scholefield v. Ale.x-

Dougl. 486. ander, 7 Pri. 528-9.

(t) Doe dem. Forster t\ Wandlass, (a) Doe dem. West v. Davis, 7 East,

7 Term Rep. 117. 121. 363-6.

{u) Doe dem. Scholefield v. Alex-
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that no sufficient distress was to be found on the premises,

and that the lessor had power to re-enter, then and in every

such case, the lessor in ejectment shall recover judgment and

execution, &c.'' The obscurity of the report renders it rather

difficult to collect what Lord EUenborough's opinion on the

point was ; but such a construction as that apparently con-

tended for by his lordship is not only opposed to the opinions

of the learned judges above named ; but, it is submitted,

does some violence to the words of the act itself.

Now, it is obvious, that the act, by being confined, as

appears to be the better opinion, to cases in which half-a-

yeai''s rent is due, and in which no sufficient distress can be

found upon the demised premises, but partially removed the

grievances complained of. The necessity for the lessor's

making a demand with the common law niceties where less

than half-a-year's rent is owing, is left with all its vexations

;

while even to avail himself of the provisions of the act, his

precautions are taxed to the highest, lest some part of the

premises should contain, perhaps not easily discoverable,

sufficient property to satisfy, in the shape of a distress, the

amount to which he is entitled. The lessor of the plaintiff

in the case of Doe dem. Forster v. Wandlass {b) was placed

in this predicament. He had demised certain premises to

the defendant for a term of years, and the lease contained a

proviso for re-entry on non-payment of the rent by the space

of thirty days after the days of reservation. On the trial, the

plaintiff proved a demand of half-a-year's rent after the day

on which it became due, and a refusal by the defendant to

pay it, before the re-entry ; but it was agreed on both sides

that there was a sufficient distress on the premises during the

whole time ; the statute was, therefore, held to be inappli-

cable to the plaintiff's case ; and as he had failed to comply

with the requisitions of the common law in making his

demand, the court determined that he could not recover.

The confined operation of the act has led to the practice of

(6) Doe dem. Forster v. Wandlass, 7 Tenn Rep. 1 1 7.
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avoiding by express compact the strictness of the common

law on the one hand, and the conditions of the statute on the

other ; and, accordingly, we find the most approved form of

the clause in question providing for the re-entry of the lessor,

" although no legal or formal demand of the rent be made ;'"

a precaution which the lessor should never forego, as it not

only dispenses with the demaad where the statute has no

application [c] ; but supersedes the necessity of ascertaining

whether there be a sufficient distress on the premises in such

cases as would otherwise fall within its scope {d).

Some forms pro^dde for re-entry in case the rent be in

arrear for so many days, being lawfully demanded; but these

words should in all cases be rejected; as they are implied

where a re-entry is made under the common law ; and it has

been determined by Justices Le Blanc, Bayley, and Dampier,

that their insertion in a lease will not control the operation

of the statute, which, they said, applied as well to cases where

the party had expressed that the landlord should re-enter after

the rent had been lawfully demanded, as where that pro\dsion

was omitted (e) . Lord Ellenborough was opposed to this doc-

trine, concei\ing that some demand was necessary ; though

he admitted that the formalities required by the common
law were not essential (/) ; and the earlier case of Smith v.

Spooner [g] shows Chambre, J., to have entertained the

same opinion. But the doubt is set at rest by the more

recent case of Doe v. Wilson (A), where the point underwent

full discussion. It there appears that a power of leasing

required that every lease should contain a condition of re-

entry on non-payment of the rent twenty-eight days after

the feast-days named, being lawfully demanded. A former

lease of the same premises, granted before the creation of the

power, contained a proviso in the same terms. It was con-

(c) Donner's case, 5 Co. 40, b. Les- (e) Doe deni. Scholefield v. Alex-

see cf Warrington v. Hodgens, Batty, andcr, 2 Man. & Selw. 525.

311.
"

(/) Ibid.

(fZ) Doe dem. Harris v. Masters, (r/) Smith v. Spoouer, 3 Taunt. 246-9.

2 Barn. & Cres. 490; S. C. 4 Dow. & (/() Doe dem. Earl of Shrewsbury r.

%• 45. Wilson, 5 Barn. & Aid. 363, 4th point.
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tended that the words being lawfully demanded imposed an

unreasonable restriction on the right of entry, and deprived

the remainder-man of the benefit of the statute of 4 Geo. 2.

c. 28 ; but the court, corroborating the judgment in Doe v.

Alexander, were of opinion that the proviso for re-entry,

which was originally introduced for the benefit of the land-

lord, ought not to be so construed, in consequence of the

introduction of those words which were nugatory in the

former lease, and were probably copied inadvertently into

the subsequent lease without considering their effect, as to

deprive the landlord of the benefit intended to be conferred

upon him by the statute. Abbott, C. J., particularly avowed

his concurrence in the opinion of Le Blanc, Bayley, and

Dampier in Doe v. Alexander, and represented Lord Ellen-

borough as doubting, rather than dissenting from that

opinion (i).

The same learned judge (Abbott), however, said that the

case might have been otherwise if the lease had contained an

express covenant that the lessor would not re enter without

a demand (J).

It is imprudent for the landlord to make his right of re-

entry, as is sometimes though rarely done, dependent on the

circumstance of there being no sufficient distress. Such a

qualification cripples his powers without conferring a counter-

vailing advantage on the tenant. On the contrary, the latter

is more likely to be prejudiced than benefited by the clause

;

for it cannot be doubted that a sale of the distrainable pro-

perty under the tenant's own superintendence would in

ninety-nine cases out of a hundred prove more productive

than a forced disposition under the distress.

Where such a qualification is attached to the provision for

re-entry, the terms of it must be strictly pursued ; and if it

can be shown that the lessor omitted to search any part of

the premises under a distress, an ejectment, founded on the

insufficiency of the distress, cannot be maintained ik).

(0 ,5 Bam. & AM. .384. Qc) Rees dem. Powell v. King, For.

(>) 5 Barn. & Aid. .Sfir). 10.
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The distress, however, intended must (to use the language

of the case next cited) be open and to be come by ; and the

lessor may re-enter, notwithstanding there be a piece of lead

or other thing hidden in the land ; for, otherwise, one might

inclose money or other things within a wall, and thereby

deprive the lessor of his re-entry (/)

.

Where an ejectment was brought under a proviso for re-

entry in case the rent should be unpaid by the space of

fourteen days after it should become due, and no sufficient

distress should be found upon the premises, and the demise

to the plaintiff was laid on the 2nd of May, and the declara-

tion served on the 6th of June, the plaintiff was held entitled

to recover on proof that some time in May, generally, whicb

was after the rent had fallen in arrear for more than fourteen

days, there was no sufficient distress on the premises, the

defendant offering no e\idence to show that there was a

sufficient distress within the terms of the proviso. And the

coiu-t said that the jury might presume from the e^^dence of

there being no sufficient distress some time in May, that there

was none in May before the 2nd, when the demise was laid,

nor on the 6th of June, when the declaration was served, if

that were material, unless the defendant showed that there

was (m)

.

It has very recently been decided (w), that the statute

applies to those cases only where the lessoi*^s right to re-enter

is absolute, and not to cases in which he has a power to enter

until the arrears of rent be satisfied.

In the case of Doe dem. Hitchins v. Lewis (o), which came

before the coiu^t on a special case, an action of ejectment

was brought b}' a tenant against his landlord for the restora-

tion of certain premises, which nearly twenty years before

had been recovered by the latter from the casual ejector by

{V) Hoodie I'. WinscombjGodb. 110; («) Doe dem. Darke v. Bowditeh,

Cited by Bayley, J., in Doe dem. Earl 15 Law Joui'. N. S. Q. B. 266.

of Jersey v. Smith, 7 Pri. 447. 450. (o) Doe dem. Hitchins v. Lewis,

(»ft) Dod dem. Smelt v. Fuchati, 1 Burr. 614.

15 East, 286.
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default, by virtue of the act of 4 Geo. 2, c. 28, under a pro-

viso for re-entry on non-payment of rent ; and the plaintiff's

right to a verdict depended on the question, whether it was

necessary for the defendant, Lewis, to produce at the trial

an affidavit " that half-a-year's rent was due before the said

declaration was served [on Hitchins], and that no sufficient

distress was to be found on the demised premises counter-

vailing the arrears then due, and that the lessors in [the

first] ejectment had power to re-enter. ^^ The court, without

hearing the defendant's counsel, held, that, besides the gene-

ral presumption that the proceedings were regular, unless

something should appear to the contrary, as the former action

was under the act, and as the case did not state affirmatively

that the judgment was irregular, or expressly and expHcitly

that there was no affidavit at all, or indeed anything what-

soever to take off a presumption which was immensely strong

the other way, it would be too hard to put the labour-

ing oar upon the landlord, of proving the regularity of all

the circumstances upon which his judgment and execution

were founded; and judgment was given for the defendant

accordingly.

It was lately held (p) that an agreement to let " at and

under the clear yearly rent of 80/,,'^ without more, imported

an agreement on the tenant's part to pay such rent; and that

a power contained in the instrument for the landlord to

re-enter on breach "of any of the agreements therein men-

tioned," extended to the non-payment of rent, though the

tenant specifically agreed to repair and insure.

In concluding this chapter, we may add, as a point of great

practical importance, that a proviso for re-entry may be so

worded, as to supersede the necessity for an action of eject-

ment to get rid of a tenant on breach of covenants, and to

justify the lessee in resorting to a forcible expulsion. This

has lately been decided ((/). In the case referred to, the

(p) Doe dem. Rains v. Kneller, 4 (7) Kavanagh v. Gudge, ] Dowl. &
Car. & Pa. 3. Lowii. 928 ; S. C, 6 Scott's N. R. 508;
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plaintiff was tenant from year to year to [the lessor] under

an agreement by which, among other things, the plaintiff

agreed that if the rent should be unpaid when due, or if the

plaintiff should not observe the conditions, or deliver up pos-

session of the house according to notice, then, " without any

demand whatever, it should be lawful for [the lessor] and her

agents immediately to re-enter upon and to be possessed of

the house and premises, and [the plaintiff], and all persons

claiming under her, for ever to expel and remove therefrom

without any legal process whatsoever, and as effectually as

any sheriff might do, in case the said [plaintiff] had obtained

judgment in ejectment for the recovery of possession thereof,

and a writ of habere facias possessionem or other process had

issued on such judgment directed to such sheriff in due form

of law : and that in case of such entry, and of any action

being broiight, or other proceedings taken for the same, by

any person whomsoever, the defendants might plead leave

and license in bar thereof, and the agreement might be used

as conclusive evidence of the leave and license of [the plain-

tiff] to the said [lessor], and all persons acting therein by

her order, for the entry or trespasses or other matters to be

complained of in such action or other proceeding." The rent

being in arrear, the defendants, under a \vTitten authority

from [the lessor] , entered and distrained, and forcibly turned

the plaintiff, and her lodgers, and their goods, out of the

house, and kept possession of the premises. To an action of

trespass, the defendants pleaded that they committed the

trespasses by the leave and license of the plaintiff; and it

was held, that the entry of the defendants and expulsion of

the plaintiff were justified under this form of plea. It is ob-

servable, that there was no provision that upon non-payment

of rent the lease should be void, so as to strip the tenant of

her right to possession before the entry of the lessor; and,

therefore, that the lessor had no right to the possession

7 Scott's N. R. 1025 ; 1.3 Law Jour. Harvey i'.Brydges, or Bridges, 14 Mees.

N. S. C. P. 99. And see Milner r. & Wei. 437; S. CSDowl. .Sc Lown. 55.

Myers, 15 Law Jour. N. S. Q. B. 157.
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except under the license thus expressly given ; and it would

only be upon her entry that any such right would revest in

her. It was further ui'ged for the plaintiff, that if the re-entry

and removal of the goods might be justified under the plea of

license, the assault and battery, and expulsion of the plaintiff,

could not. The court, however, thought otherwise, the

assault and battery being laid merely as aggravations of the

principal trespasses complained of; and they said that if the

plaintiff meant to avail herself of an}^ excess of force employed

in the expulsion, she ought to have new assigned it.

The means by which a forfeiture may be avoided or relieved

against will be found in a future chapter, which treats of the

determination of the lease before its regular expiration by

effluxion of time (r).

(r) Post, Part tlie Seventh, Chapter I.
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CHAPTER XIL

OF THE COUNTERPART AND DUPLICATE OF THE LEASE.

TN strictness, the counterpart of a lease should be executed

by the lessee only. "\Mien executed by the lessor also, it

is rather a duplicate than a counterpart, though frequently

bearing the latter title. One advantage attendant on its

being executed by the lessee only is, that it supersedes the

necessity for the lessor's giving e\idence of the execution of

the original, in an action against the lessee, wliich he must

do where the part in his possession is executed by both (a)

.

The term " counterpart " indorsed on the deed cannot

be taken into consideration in estimating its character or

effect (6).

If the lessee, under the general rule of Hilary Term,

4 Wm. 4, No. 20 (c), admit an instrument to be a counter-

part, he cannot afterwards contend that it is a lease, and not

a counterpart, though it be executed by both lessor and

lessee, and though no e\'idence be adduced of an original

having been executed {d).

The lessor's muniment room is the proper place for the

custody of the counterpart (e)

.

(a) Doe dem. Wright v Smith, 8 (c) 5 Barn. & Adol. xvii.

Adol. & Ell. 255; S. C. 3 Nev. & Per. (fZ) Doe dem. Wright r. Smith, sup.

335; 1 Wil. Wol. & Hodg. 429. (c) Doe dem. The Earl of Egremont

(6) Ibid. r. Pubnan, 3 Q. B. 622.
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Part ti)t ^ixtij.

OF THE DURATION OF THE LIABILITY OF THE
COVENANTING PARTIES; AND THE EFFECT
OF THE TRANSMISSION BY ACT OF LAW,
OR ALIENATION BY ACT OF THE PARTY, OF
THE REVERSION, OR THE LEASE.

TTAVING noticed the different kinds of covenants entered

into by the lessee and lessor, their construction and effect,

we now proceed to consider the duration of the liability of

the covenanting parties, and the effect of the transmission

by act of law, or alienation by act of the party, of the rever-

sion on the one hand, and the lease on the other; and in

discussing the subject we may speak :

I, Of the relative rights and liabilities of the lessor and

lessee.

II. Of the effect produced on the tenancy, by the death of

the lessor.

I. As to his executor or administrator, in point of

right.

II. As to liis executor or administrator, in point of

liability.

III. As to his heir, in point of right.

IV, As to his heir, in point of Hability.

v. As to his devisee, in point of right and liabiUty.
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III. Of tlie eft'ect produced on the tenancy by the death of

the lessee.

I. As to his executor or administrator, in point of

right.

II. As to his executor or administrator, in point of

liability.

III. As to his heir, in point of right and liability.

IV. As to his devisee or legatee, in point of right and

liability.

IV. Of the effect produced on the tenancy by the lessor's

assignment during life of his reversion ; considered with

reference as well to the rights as the liabilities of the assignee.

V. Of the effect produced on the tenancy by the lessee's

assignment during life of his term : considered with reference

as well to the rights as the liabilities of the assignee ; and

embracing the principles on which covenants run with the

land.

VI. Of the effect produced on the tenancy by the bank-

ruptcy of the lessee.

VII. Of the effect produced on the tenancy by the lessee's

taking the benefit of the acts passed for the relief of insolvent

debtors.

VIII. Of the effect produced on the tenancy by the

lessee's assigning his property to trustees for the benefit of

his creditors.
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CHAPTER I.

OF THE RELATIVE RIGHTS AND LIABILITIES OF LESSOR
AND LESSEE.

nnUE privity created by the demise and its attendant

covenants is of two kinds ; first^ privity of estate («) ;

and secondly^ privity of contract ; the latter being divisible

into^ 1;, personal privity of contract^ and 2, privity of contract

in respect of estate (b) .

Privity of estate is the result of tenure ; it subsists by

virtue of the relation of landlord and tenant^ and follows

alike the devolution of the reversion, and of the term (c)

.

Personal privity of contract is created by the covenant

entered into between the lessor and lessee respectively, for

the quiet enjoyment of the premises demised, and for the

payment of the rent, and performance of the duties connected

with the tenancy {d).

Privity of contract in respect of estate is the consequence

of the transmission of the lease, or the reversion, to an assig-

nee, who is bound by, and takes the benefit of, covenants in

their nature running with the land entered into by the lessor

and lessee respectively.

So long as the reversion and the term remain in the ori-

ginal contracting parties, the privities of contract and estate

continue undisturbed ; but immediately on an assignment by

the lessee of his term the privities are severed ; the privity of

estate, and privity of contract in respect of estate, together

with the lessee's estate or interest in the land, are transferred

(a) Walker's case, '.i Co. 22, a. 23, a. N. C. 750. 7 (JO.

Iromonger v. Nowsani, Latch, 260; (c) Ibid.

S. C. Noy, !)7. (d) Walkcr'a case, sup.

(h) Ibid, ('iirtis )•. Spitty, I Biiig.
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to the assignee, who tlien becomes entitled to the rights, and

subject to the duties, flowing from the demise (e) ; in other

words, the covenants which are connected with the estate

run with the land, and vest in point of benefit and liability

in the assignee (/) ; while the personal privity of contract

between the lessor and lessee remains unaffected by the

transfer [g). A future chapter will be devoted to a consider-

ation of the efi'ect of an assignment of the reversion.

It is perfectly settled by a multitude of decisions, that,

notwithstanding an assignment of his lease, the lessee con-

tinues liable, on the personal privity of contract, to the pay-

ment of the rent and the performance of the covenants,

during the whole term (/?) ; although the lessor concur in

(e) Thomas v. Cooke, 2 Stark. 408.

410. Clavering v. Westley, 3 P.Wms.

402; S. C. 2 Eq. Ca. Ab. 224. pi. 9.

Stevenson v. Lambard, 2 East, 576.

Onslow V. Come, 2 ]\Iadd. 330. 340.

(/) Walker's case, 3 Co. 22, b. argo.

Baeheloui'e v. Gage, W. Jo. 223.

(r/) Ibid. Humble v. Glover, Cro.

Eliz. 328 ; S. C. Gonldsb. 1 82 ; S. C, nom.

Humble v. Oliver, Poph. 55. Mills v.

Auriol, 1 H Blac. 445.

(/() Rushden's case, 1 Dy. 4, b.

Anon. 2 Dy. 247, b. pi. (77). Walker's

case, 3 Co. 22, a. b. 23, a. Overton v.

Sydal, Cro. Eliz. 555; S. C. Poph. 120;

cited, 3 Co. 24, a. Fisher v. Ameers,

1 Browiil. & Gold. 20. Brett v. Cum-
berland, Cro. Jac. 522. 1 Rol. Ab.

52*. (H). 1. Barnard i-. GodseaU, Cro.

Jac. 309; S. C. 1 Rol. Ab. 522. (N). 1.

Vai'nis, or Ventrice, v. Goodcheape,

cited, Cro. Jac. 309; 1 Rol. Ab. 522.

(N). 1. Hassel's Executrix, Hetl. 46;

S. C. Lit. 53. Iremonger v. Newsam,
Latch, 260 ; S. C. Noy, 97. Bacheloure

r.Gage, W. Jo. 223; S. C. Cro. Car. 188.

Norton v. Acklane, or Ackland, Cro,

Cai-. 580; S. C. 1 Rol. Ab. 522. (N). 1.

Countess of Devon i: Collyer, 1 Rol.

Ab. 522. (N), pi. 1. Thm-sby v. Plant,

1 Saund. 236; S. C. 1 Lev. 259; 1 Sid.

401; 2 Keb. 439, 448. 468.492; S. C,

nom. Nurstie v. Hall, 1 Vent. 10. Anon.

1 Sid. 447. pi. (9). Ashurst v. Min-

gay, 2 Show. 133; S. C. T. Jo. 144.

Parker v. Webb, Holt, 75 ; S. C. 3 Salk.

5. Edwards r. Morgan, 3 Lev. 233.

Carth. 178. Hellier v. Casbard, 1 Sid.

266. Humble r. Glover, Cro. EUz 328;

S. C. Gonldsb. 182; S. C, nom. Hum-
ble V. Oliver, Poph. 55. Arthur v.

Vanderplank, or Vanderbank, 7 Mod.

198; S. C. 2 Barnard. 372; W. Kel,

167; Ridgew. Ca. temp. Hardw. 40.

Jodderell v. Cowell, Ca. temp. Hardw.

343. Jenkins v. Hermitage, Freem.

377; S. C, nom. Jenkins v. Armitage,

3 Keb. 367. Hornby v. Houlditch,

1 Term Rep. 93, n.;'s. C. Andr, 40.

Jlills V. Auriol, 1 H. Blac. 433. Au-
riol V. Jlills, 4 Tei-m Rep. 100. Wil-

son r. Wigg, 10 East, 313. Buckland

V. Hall, 8 Ves. 95. Staines v. Mon-is,

1 Ves. & B. 11. Burnett v. Lynch,

5 Barn. & Cres. 589. 604 ; S. C. 8 bow.
6 Ry. 368. Manning v Flight, 3 Bara.

& Adol. 211. 215; S. C. Thomas v.

Cooke, 2 Stai-k. 408. 410. The posi-

tion in Whitway v. Pinsent, Sty. 300,

that lessor after acceptance of rent

from assignee cannot sue the lessee, is

not law. See also Marrow v. Turpin,

Cro. EUz. 715; S. C. Mo. 600.
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the assignment {i), or, by acceptance of rent, or otherwise,

recognise the assignee as his tenant {k) ; and although the

breach be committed after the assignment (1) ; and although

a tender be made by the assignee of the very rent for which

the lessee is sued ; for if a plea of assignment and tender

could be supported, a lessor might be compelled to accept an

assignee contrary to his inclination {m). Indeed, by no act

of his own can the tenant absolve himself from the charge.

The law is the same though he be outlawed {n) ; or his estate

be wrested from him by the operation of a fieri facias, or an

elegit (o), an attainder and forfeiture for felony {p), or an act

of confiscation {q) . Of this last an instance occurred shortly

after the memorable period of the South Sea Bubble, where

it was held that notwithstanding the act of 7 Geo. 1. c. 28, had

transferred to trustees the lease of a party who had been one

of the directors of the South Sea Company
; yet, as the act

contained no express words to exonerate the lessee from lia-

bility, his executrix was liable to an action of covenant for

rent accruing due after the operation of the act (r).

So, previously to the bankrupt act of 49 Geo. 3. c. 121,

commonly called Sir Samuel Romilly's act, the same law

prevailed with regard to bankrupt lessees, although the assig-

nees had accepted the lease, and the bankrupt had obtained

his certificate (s) ; nor was he discharged by the act referred

to where the assignees declined to accept his lease. In this

respect, however, an amelioration of his condition was effected

(0 Hornby v. Houlditch, 1 Term (o) Auriol v. Mills, 4 Term Rep. 99.

Rep. 93, n. ; S. C. Andr. 40. (p) Trussel's case, or Banyster v.

Qc) See the cases in note (/;) last Trussel, Cro. EHz. 213. 516; S. C.

page. 2 And. 38. 45; Ow. G9; Jenk. 209;

(0 Barnard v. Godscall, Cro. Jac. W.Jo. 149. Hall v. Trussel, Mo. 753.

309; S. C. 1 Rol. Ab. 522. (N). 1. Hastings v. Blake, Noy, 1

.

Vamis, or Ventrice, v. Goodcheape, (y) Hornby ?;. Houlditch, Andr. 40;

cited, Cro. Jac. 309; 1 Rol. Ab, 522. cited, 1 Term Rep. 93. And see Hol-

(N). 1. Norton v. Acklane, or Ack- ditch v. Mist, 1 P. Wms. Q^h.

land, Cro. Car. 580; S. C. 1 Rol. Ab. (r) Ibid.

522. (N). I. (s) Mills v. Auriol, 1 H. Blac. 433.

(m) Orglll i;.Kcmshoad,4 Taunt. 642. Auriol v. Mills, in error, 4 Term Rep.

(m) Ramsay v. Macdonald, Fost. 94. Hammond v. Toulmin, 7 Term
Cr. L. 61 ; cited, 15 East, 465. Rep. 616.

VOL. II. A A
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by the statute of Geo. 4. c. 16, which relieves him from the

rents and covenants on his delivering up the lease to his lessor,

within fourteen days after the refusal of the assignees to accept

it (/) ; though a surety in a lease is liable, in the event of the

lessee's bankruptcy, to payment of rent, and for breaches of

covenant accruing in the interval between the fiat and the

delivering up of the lease by the bankrupt [u] .

A lessee discharged under the insolvent act {x) remains

liable if the assignees decline his lease; as he cannot, like a

bankrupt, absolve himself by surrendering it to his lessor.

"While the lessee remains tenant, the lessor has his option

to sue him for arrears of rent in debt {y), or covenant [z]

;

but when the privity of estate is ti'ansferred, and the lessor

has once accepted rent of the assignee, or otherwise assented

to his tenancy («), and not before {b), the right to maintain

an action of debt against the lessee is determined; the

right to an action of covenant, however, survives the assign-

ment {c) ; and the lessor may sue, at his election, either the

(0 6 Geo. 4. c. 16. s. 75. See as to

the liability of the assignees, post,

Chapter VI. of this Part.

(w) Tuck V. Fysou, 6 Bing. 321.

Inglish V. Maedougal, 1 J. B. Mo. 196.

(x) 7 Geo. 4. c. 57. s. 23. 1 & 2

Vict. c. 110. s. 50. See as to the lia-

bihty of the assignees, post, Chap. VII.

of this Part.

(l/) Rushden's case, 1 Dy. 4, b. Anon.

2 Dy. 247, b. pi. (77). Sicldemore v.

Simonds, Cro. Eliz. 797.

(z) Fisher v. Ameers, 1 Brownl. &
Gold. 20. Sicklemore v. Simonds, sup.

(a) Fisher v. Ameers, I Brownl. &
Gold. 20. Anon. 2 Dy. 247, b. pi. (77).

Walker's case, 3 Co. 24, b. Iremonger

V. Newsam, Latch, 260-2. Mai'sh v.

Brace, Cro. Jac. 334 ; S. C, nom.

March v. Brace, 2 Bulstr. 151, nun>
bered 141 in report by mistake. Ar-

thur V. Vanderplank, 7 Mod. 198; S. C.

2 Barnard. 372; W. Kel. 167; Ridgew,

Ca. temp. Hardw. 40. Mills v. Am-iol,

1 H. Blac. 453. Aui-iol v. Mills, 4 Term
Rep. 98. Thomas r. Cooke, 2 Stark.

408. 410. Wadham v. Marlow, 1 H.

Blac. 437-8, n.; 8 East, 314, n. ; S. C.

2 Chit. 600; 4 Dougl. 54.

(6) Hassel's Executrix, Lit. 53

;

S. C. Hetl. 46. Auriol r. Mills, 4 Term
Rep. 94. 98. Whitway v. Pinsent, Sty.

300. See, however. Anon. Dy. 247, b.

pi. (77). Marrow t'. Turpin, Cro. Eliz.

715; S. C. Mo. 600.

(c) Fisher v. Ameers, 1 Brownl. &
Gold. 20. Ventrice, or Vamis, r. Good-

cheape, IRol. Ab.522. (N).pl. 1 ; cited,

Cro. Jac. 309. Countess of Devon v.

CoUyer, 1 Rol. Ab. 522. (N). pi. 1.

Thursby & Plant, 1 Saund. 240. Ash-

urst r. Mmgay, 2 Show. 132; S. C.

T. Jo 144. Parker v. Webb, Holt, 75.

S. C. 3 Salk. 5. Edwards v. IMorgan,

3 Lev. 233. Carth. 178. Overton i>.

Sydal, Cro. EUz. 555; S. C. Poph. 120.

Arthur r. Vanderplank, or Vander-

bank, 7 Mod. 198; S. C. Bai-nard, 372;

W. Kel. 167; Ridgw. Ca. temp. Hardw.

40. Jodderell v. Cowell, Ca. temp.

Hardw. 343. Jenkins v. Hermitage,

Freeni. 377; S. C, nom. Jenkins v.
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lessee, or the assignee (d) ; the former, in covenant, on the

personal privity of contract (e) ; the latter, either in deht on

the privity of estate (/) ; or in covenant, on the privity of

contract in respect of estate {ff). And it is observable, that

the assignee cannot plead that the landlord on a previous

occasion refused to accept him as tenant (A.)

The lessee is also liable to an action of covenant at the suit

of the grantee of the lessor's reversion, although he, the

lessee, may have assigned over, and the grantee of the

reversion may have accepted rent of the assignee of the

term (i). But more of this hereafter.

These remarks, however, are applicable only to an express

covenant for payment of rent ; for, on an implied covenant

arising on the reddendum {k), after an assignment by the

lessee, and acceptance by the lessor of rent from the

assignee (/), or other assent to his being tenant {m), or,

according to one authority {n), after an assignment merely,

neither debt nor covenant will lie against the lessee (o).

Armitage, 3 Keb. 367. Hornby ?•.

Houlditch, 1 Term Rep. 93, n.; S. C.

Andr. 40. Mills v. Auriol, 1 Hen.

Blac. 443. Auriol v. Mills, 4 Term

Rep. 94-8. Stevenson v. Lambard,

2 East, 575. Staines v. Morris, 1 Ves.

& B. 11. Bm'nett v. Lynch, 5 Barn. &
Cres. 589; S. C. 8 Dow. & Ry. 368.

Manning v. Flight, 3 Barn. & Adol.

211. 215. Thomas v. Cooke, 2 Stark.

408. 410.

(d) Barnard v. Godscall, Cro. Jac.

309. Ventrice, or Varnis, v. Good-

cheape, 1 Rol. Ab. 522. (N.). 1 ; cited

Cro. Jac. 309. Bachelom-e v. Gage,

W. Jo. 223. Hornby v. Houlditch,

Andi'. 40. 44. Walker's case, 3 Co.

24, b. Norton v. Acklane, Cro. Car.

580. Devereux v. Barlow, 2 Saund.

181. Burnett v. Lynch, 5 Barn. &
Cres. 589; S. C, 8 Dow. & Ry. 368.

(e) See the cases in note (c), sup.

(/) Walker's case, 3 Co. 22, b.

argo- Mills v. Aui-iol, 1 H. Blac. 445.

Stevenson v. Lamljard, 2 East, 575-9.

Curtis V. Spitty, 1 Bing. N. C. 756. 760.

(g) Stevenson v. Lambard, 2 East,

A

575. Staines v. Morris, 1 Ves. & B.

8. 11. Burnett v. Lynch, 5 Barn. &
Cres. 589; S. C. 8 Dow. & Ry. 368.

(/«) Devereux v. Barlow, 2 Saund.

181. Iremonger v. Newsam, Latch,

260-2.

(i) Thursby v. Plant, 1 Sid. 401-2;

S. C. 1 Saund. 236; 1 Lev. 259; 2 Keb.

439. 448. 468. 492; S. C, nom. Nurstie

V. Hall, 1 Vent. 10. Ashurst v. Mingay,

2 Show. 133; S. C. T. Jo. 144. Parker

V. Webb, Holt, 75 ; S. C. 3 Salk. 5.

Twyuam v. Pickard, 2 Barn. & Aid. 105.

(k) See ante, p. 87 of this volume,

as to the reddendum being an implied

covenant.

(I) Fisher v. Ameers, 1 Brownl. &
Gold. 20. Bacheloure v. Gage, W. Jo.

223; S. C. Cro. Car. 188.

(m) Wadham v. Marlow, 2 Chit. 600

;

S. C. 1 H. Blac. 437-8, n. 8 East, 314, n.

(to) Anon. 1 Sid. 447. i)l. 9. And see

Staiues v. Morris, 1 Ves. & B. 8. 1 1 ; &
Brett V. Cumberland, Cro. Jac. 523.

(o) Fisher v. Ameers, sup. Bachel-

om'e V. Gage, sup. Bi-ett v. Cumber-
land, sup. Anon. 1 Sid. 447. pi. 9.

A 2
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On all the other covenants contained in the lease^ whether

inherent or collateral, the lessee's liability continues during

the term Q»). The assignee becomes charged with those that

run with the land {cj) ; but this does not relieve the lessee

;

either may be sued at the option of the lessor {r). If, how-

ever, the lessor take several executions, the last taken in

execution is entitled to an audita querela {s), a mode of pro-

ceeding now obsolete in consequence of the indulgence shown

by the courts in granting summary relief upon motion {t) .

A right of action once accrued to the lessor against the

lessee is not defeated by the expiration of the lease {u) ; nor

by the surrender by the lessor of his reversion (as if he be

tenant for life) to a paramount reversioner (<r) ; nor by the

lessee's surrender of his term to the lessor {y). And if

the lessor in his declaration in covenant make profert of the

" said indenture," it is no variance if at the trial he produce

the counterpart [z).

The lessee in pleading to an action of debt for rent an

assignment by him, and acceptance by the lessor of rent

from the assignee, need not aver that the lessor had notice

of the assignment, the acceptance being considered of itself

prima facie evidence that the assignee paid the rent in that

capacity, and not as the lessee's agent. To avail himself of

want of notice, the lessor must allege it (a).

{•p) Bachelourer. Gage, sup. \\liit- 2Sauud. 181. Boulton?;. Canon,Freem.

way V. Pinsent, Sty. 300. Barnard v. K. B. 336-8.

Godscall, Cro. Jac. 309; 1 Rol. Ab. (s) Brett v. Cumberland, Cro. Jac.

522, (N.). 1. Veutrice, or Varnis, v. 523.

Goodcheape, 1 Rol. Ab. 522. (N.). 1; (<) Archb. Prac. 7th ed. by Chit. 302.

cited, Cro. Jac. 309. (m) Kinlyside v. Thornton, 2 W.
(5) As to covenants lomning with Blac. 1111. Walker's case, 3 Co. 23, b.

the land, see post. Chapter V. of this Andsee James r. Landon, Cro. EUz. 36.

Part. {X) 4 Co. 49, b.

0-) Bacheloui-e v. Gage, W. Jo. 223. (?/) 3 Co. 23, b.

Brett V. Cumberland. Cro. Jac. 521-3. (2) Peai'se v. Morrice, 3 Barn. &
Barnard r. Godscall, sup. Norton v. Adol. 396.

Acklane, Cro. Car. 580. Hornby v. («) March r. Brace, 2 Bulstr. 151,

Houlditch, Andr. 40. 44. Burnett r. numbered 141 in the report by mis-

Lynch, 5 Barn. & Cres. 589. 604; S. C. take; S. C, nom. Mai-sh v. Brace, Cro.

8 Dow. & Ry. 368. Walker's case, Jac. 334. Hassel's Executi-ix, Lit. 53;

3 Co. 24, b. Devereux v. Barlow, S. C. Hetl. 46.
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CHAPTER 11.

OF THE EFFECT PRODUCED ON THE TENANCY BY THE
DEATH OF THE LESSOR.

Section I.—As to his executor or administrator^

IN point of right.

/^ ENERALLY speakings the executor represents a deceased

lessor as to any loss sustained by him in his lifetime {a),

and is, therefore, the proper party to maintain an action for all

arrears of rent accrued, and breaches of covenant committed

by the lessee, or his personal representatives, or assignees,

before the lessor's death, where such breaches occasioned a

loss to the lessor {b) ; and it is immaterial whether the lessor

were tenant in fee, in tail, for his own life, pour autre vie, or

for years.

Thus, where a lessee covenanted not to fell, stub up, head,

lop, or top, any of the timber trees, or trees likely to become

timber, growing or being on the demised premises, the trees

being excepted from the demise {c), it was held, that the

executor of the lessor might maintain an action for a breach

committed in the testator's lifetime; though it did not appear

that the timber, or loppings, or toppings, had been removed

by the defendant {d). Kingdon v. Nottle (e), and King v.

Jones (/), were not considered to affect the case, the covenant

in question being purely collateral, and not running Math the

(a) Lucy v. Levington, or Levinston, It is only noticed in the judgment.

2 Lev. 26; S. C. 1 Vent. 175; 2 Keb. (d) Raymond v. Fitch, 2 Crompt.

831. Kingdon V. Nottle, 1 Mau. & Mees. & Ros. 588; S. C. 5 Tyrw. 985;

Sclw. 355; 4 Mau. & Selw. 53. 1 Gale, 337.

(h) Ibid. (e) Kingdon v. Nottle, sup.

(c) The fact of the trees being ex- (/) King v. Jones, 5 Taunt. 418;

cepted does not appear in the pleadings. S. C. 1 Marsh. 1 07 ; 4 Mau. & Selw. 1 88.
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laud ; for^ the trees being excepted from the demise, the cove-

nant not to fell them was the same as if there had been a

covenant not to cut down trees growing upon an adjoining

estate of the lessor. The court said, that it was a security by-

specialty given by the lessee to the lessor, not to commit such

a trespass during the lease, which might continue beyond

the lessor's life ; that for the breach of such a covenant after

the death of the covenantee, the heirs or devisee of the land

on which the trees grew could not sue; that the executor

would be the proper party, as the covenant was collateral, and

not intended to be limited by the life of the covenantee ; that

if he could not sue, no one could ; that it was equally clear

that the heir or devisee could not sue for a breach of the

covenant in the time of the ancestor or devisor; and that the

executor must, therefore, sue, or all remedy would be lost.

And, on the authority of Raymond v. Fitch [g), it has been

decided, that an executor can sue for the breach of a cove-

nant to repair committed in the lifetime of the lessor, who

was tenant for life only, without averring special damage

;

the breach of covenant importing a damage {h)

.

Representing the deceased lessor also as to the reversion,

where he was but tenant for a chattel interest, or for an

estate pom* autre vie originally granted to him, and his exe-

cutors as special occupants, the executor is the party entitled

(subject of course to the lessor's will, or the statute of distri-

butions) to the benefit of the rent and covenants after the

lessor's death [i).

And he is the proper party to sue at law, although his

testator was only trustee for another of the lands demised {j) .

If the executor bring an action for rent upon a lease made

by the testator, it must be in the detinet only, though part of

the rent became due in the testator's lifetime, and part after

{g) Sup. last page. Smith v. Norfolk, Cro. Car. 225 ; and

Qi) Ricketts V. Weaver, 12 Mees. & Mackay v. Macla-etli, 2 Chit. 461.

Wei. 718. {j) Britten v. Perrott, 2 Crompt. &
(0 Baker v. Gostling, 1 Bing. N. C. Mees. 597; S. C, nom. Britten v. Brit-

19; S. C. 4 Mo. & Sc. 539. And see ten, 4 Tyrw. 473.
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his decease {k) ; but where he sues on a lease made by him-

self as executorj he may recover on the debet and detinet (1).

And if the executor making the lease die before its expira-

tiouj leaving an executor^ such executor is entitled to the rent

in preference to the administrator de bonis non of the original

testator (m)

.

And if the administrator of a lessor take a promissory note

from the lessee for payment of rent due^ and die intestate^

the note is such an alteration of the property as to entitle the

administrator of the administrator to the rent in preference to

the administrator de bonis non of the lessor [n)

.

A right of distress is given by the act of 3 & 4 W. 4.

c. 42 ip), to executors for arrearages of rent due to the lessor

in his lifetime ; and [p) such arrearages may be distrained for

after the end or determination of the term^ in the same manner

as if the term had not been ended or determined
;
provided

that such distress be made within the space of six calendar

months after the determination of the term, and during

the continuance of the possession of the tenant from Avhom

such arrears became due ; and the powers and provisions in

the several statutes made relating to distresses for rent are

applicable to such distresses.

Section II.—As to the lessor's executor or admini-

strator, IN POINT of liability.

On the other hand, the executor is liable de bonis testatoris,

but not de bonis propriis, for the lessor's covenants with the

lessee, whether they are express, or implied, as on the word

(k) Sackvill V. Evans, Freem. C. P. 3 Keb. 298. 427. 463. 495. 549; cited,

171. Smith w. Norfolk, Cro. Car. 225. nom. Davie v. Drew, alias Drewry,

(I) Holman v. Chute, or Tuke, Cro. 1 Vern. 94. Norton v. Harvey, 1 Vent.

Jac. 685; S. C. Wmch, 80. 259. And see Latch, 266-7.

(»i) Drue V. Daily, or Baylye, (n) Barker v. Talcot, 1 Vern. 473.

1 Vent. 275; Freem. 392. 402; S. C, (o) 3 & 4 W. 4. c. 42. s. 37.

nom. Drew v. Bayloy, 2 Lev. 100; (p) Sect. 38.
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demise {q) ; and whether the reversion devolve on the executor,

or the lessor's heir or legatee. On an implied covenant,

however, he is Hable no longer than during the continuance

of the term in respect of which the covenant exists; and,

therefore, where tenant for life, remainder over in fee, by

indenture demised certain lands, without any express cove-

nant for the lessee's quiet enjoyment ; and, on the lessor's

death within the terra, the lessee was evicted by the remain-

der-man; it was held, that the lessor's executors were not

chargeable with the covenant, as it determined with the

lessee's estate, which necessarily ceased with the death of the

lessor {r).

Section III.^—As to the lessor's heir, in point of right.

If the lessor be seised of an estate in fee, the reversion at

his decease intestate devolves on his heir ; if in fee tail, on

the issue in tail ; if of an estate pour autre vie limited to him

and his heirs, it goes, on his intestacy, to the heir as special

occupant ; and such heir, or heir in tail, as the case may be,

(assuming in the case of the tenant in tail, the lease to have

been duly made (s),) and not the executor, is the party to

maintain an action for rent falling due, or for covenants run-

ning with the land broken, after the lessor's decease ; for in

these cases the testator's estate could sustain no damage (/).

So it should seem that the heir, and not the executor, is

the proper plaintiff, where there is a continuing breach in

(7) See ante, p. 9 of this volume. (s) See as to leases by Tenants in tail,

(») Swan V. Stransham & Searles, ante, Vol. 1, p. 65.

or Scai'les & Stransom, 3 Dy. 257, a.

;

(<) Lougher v. Williams, 2 Lev. 92.

S. C. Benl. 150; Mo. 74; 1 And. 12. Sail v. Kitchingham, 10 Mod. 158.

Bragg V. Wiseman, 1 Brownl. & Gold. Kingdon v. Nottle, 1 Mau. & Selw. 355

;

22. Netherton v. Jessop, Holt, 412. 4 Mau. & Selw. 53. King v. Jones,

413; S.C. Skin. 569. Andrew ^^ Pearce, 5 Taunt. 418; S. C. 1 Marsh. 107;S.C.

1 New Rep. 158. Adams r. Gibney, Jonei v. King, in error, 4 Mau. &
6 Bing. 656; S. C. 4 Mo. & Pa. 491. Selw. 188. And see Wotton v. Cooke,

And see Brudnell v. Roberts, 2 Wils. 3 Dy. 337, b.; S. C. 1 And. 53; Benl.

143, 228; -Jenk. Cent. 241, ease 24.



ClI. II. S. III. J EFFECT OF LESSOR's DEATH : AS TO HIS HEIR. 361

the time of both ancestor and heir, but the substantial breach

is in the time of the latter. Thus, where a lessee covenanted

to repair the demised premises, and the heir brought an

action, assigning as a breach that the premises were out of

repair partly in his ancestor's time, and partly in his own

;

Holt, C. J., said, '' If the premises were out of repair in the

ancestor's time, yet if the lessee suffered them to continue

out of repair in the time of the heir, that was a damage to

the heii', and he should have an action" [u).

So, where a vendor, on a conveyance in fee, covenanted

that he was seised in fee, and the purchaser died in uninter-

rupted occupation, it was held, that his heir or devisee, and

not his executor, was the proper party to maintain an action

for a breach, as no actual damage had accrued to the testator

in his lifetime {x). And the court came to a similar deter-

mination, where a vendor entered into a covenant to levy

a fine, which was broken in the purchaser's lifetime, but no

damage was sustained until after his death, when his heir was

evicted [y)

.

But it is observable that in two early cases [z) a different

rule appears to have obtained. In the former. Smith v.

Simonds, an administrator de bonis non brought an action

of covenant, and assigned as a breach that the land was not

discharged of incumbrances, and had judgment ; when it was

moved in arrest of judgment, that some of the covenants ran

with the land, and for those the administrator had no cause

of action, and that the verdict was entii-e, and therefore ill

:

but it was answered by Holt, (who, by-the-bye, was one of the

judges of Vivian v. Campion,) and resolved by the court, that

where a co\ enant was made with a man, his heirs, executors,

{v) Vivian y. Champiou, or Campion, Selw. 355; 4 Man. & Sulw. 53.

2 Ld. Raym. 1125; S. C. 1 Salk. 141; (y) Kbjg v. Jones, 5 Taunt. 418;

Holt, 1 7« ; Anon. Semb. S. C. 1 1 Mod. S. C. 1 Marsh. 107 ; S. C. Jones v. King,

45. Louglier v. Williams, 2 Lev. 92. in error, 4 Mau. & Selw. 188.

And see Shortridgc v. Lamplugh, 2 Ld. (z) Smith v. Simonds, Comb. 64.

Raym. 798. 803; S. C. 7 Mod. 71-5. Morley v. Tolhill, 2 Vent. 56; S. C.

Mascal's ease, 1 Leon. 62 ; S. C. Mo. 242. 3 Salk. 109. pi. 10.

(.r) Kingdon v. Nottle, 1 Mau. &
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and assigns, if there were a breach in the time of the heir,

the executor might (a) have the action ; but that, in the prin-

cipal case, the breach was in the time of the testator, and the

misfeazance was all one continued act.

And in the latter, Morley v. Polliill, where the plaintift'

declared as executor to G. M., then late bishop of Winches-

ter, whose predecessor had demised a rectory and certain

lands to J. S. for twenty-one years, the lessee covenanting

with the predecessor and his successors to repair; and the

plaintiff assigned a breach in the not repairing in the life of

G. M. ; and that the lease afterwards expired : although it

was contended that the executor of the bishop could not

bring this action ; the covenant being with the predecessor

bishop, and his successors ; yet the whole court gave judg-

ment for the plaintiff, and that the executor was well entitled

to the action for the breach in the testator^s time.

The preceding remarks as to the right of action accruing

to the heir refer exclusively to cases in which the covenants

run with the land ; the executor being the party to sue where

the covenant is collateral ; and, therefore, as has already been

noticed {b), if a lessee break, in the lessor's lifetime, his cove-

nant not to fell, stub up, head, lop, or top, any of the timber

trees, or trees likely to become timber, which are excepted

from the demise, the lessor's executor may maintain an action

for the damage (c).

If the covenant be of a nature to run with the land {d), the

heir, taking the reversion, may sue upon the covenant though

not expressly entered into with the lessor and liis heu's (e)

;

for example, if a lessee covenant with the lessor to pay the

(«) So in the report; but the sense (e) Lougher v. Williams. 2 Lev. 92

reqxiires the insertion of the word not Saeheverell r. Froggatt, 2 Saund. 367

in this place. S. C. T. Raym. 213; 1 Vent. 148. 161

(6) Ante, p. 357 of this volume. 2 Lev. 13; 2 Keb. 798. 819, 833. 839

(c) RajTnond v. Fitch, 2 Crompt. Freem. 1 6, nom. Saeheverell v. Walker,

Mees. & Ros. 588; S. C. 5 Tyrw. 985; Anon. Dy. 45, a.b. See 2 Saund. 371,

1 Gale, 337. per Hale, C. J., & Kingdon v. Nottle,

(d) See the distuictions on this sub- 1 Mau. & Selw. 357; 4 Mau. & Sehv. 53.

ject, post, Chapter V. of this Part.
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rent during the term (/) j or with him, his executors, admi-

nistrators, and assigns; the heir, though not named, may-

bring an action; the words during the term, and executors

and administrators, showing that the parties contemplated

the continuance of the covenant after the lessor's death {g).

Indeed, it should seem that, in all cases of covenants running

with the land, the heir succeeding to the reversion may sue,

in the absence of an apparent intention to confine the cove-

nant to the covenantee himself (A).

The heir, however, cannot maintain an action, if his ances-

tor, the lessor, was only tenant for life ; for by his death the

lease is at an end, and consequently the heir can have no

reversion as the foundation for the suit («).

In all cases, whether the land be in demand or not, a

plaintiff who claims title by descent must set out that title

with such particularity and precision as will enable the de-

fendant to know what title he is called upon to meet ; and,

therefore, a person claiming as heir to his father cannot sup-

port an action of covenant against his father's lessee, on an

averment in his declaration that the reversion in the premises

descended and came to him as cousin and heir at law of the

lessor, without showing particularly how he became heir [k).

Section IV.—As to the lessor's heir, in point of

LIABILITY.

If the lessor's covenants be entered into for himself and

his heirs (/), (as in all well prepared leases they are,) and the

(/ ) As to the efficacy of the words 517.

during the term, see the reddendum, (I) Anon. Dy. 14, a. pi. (C9). 1 Dy.

ante, p. 91 of this volume. 2.3, a. (142). Barber, or Bai-ker, v.

(</) Ibid. Fox, 2 Saund. 136; S. C. 1 Vent. 159;

(A) Roe dem. Bamford v. Hayley, 2 Keb. 811. 83G. Pool v. Pool, 1 Rep.

12 East, 464-9.
'

in Ch. 1 8 ; S. C. Toth. 1 70. Derisley v.

(i) Brudnell V.Roberts, 2 Wils. 143. Custauco, 4 Tenn Rep. 75. 2 Bla.

{Ic) Lidgbird v. Judd, 7 Dow. & Ry. Com. 243. 304. Shep. Touch. 178. 363.
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heir take assets by descent from the covenantor [m], he is

answerable to the extent of those assets^ but no fiu'ther [n),

for breaches committed before his ancestor's death of cove-

nants either running with, or collateral to, the land ; and for

breaches committed after his ancestor's death of such cove-

nants as are collateral.

If he take by descent the reversion of the land demised,

he is liable, as owner of the reversion, for breaches of cove-

nants running with the land committed after the descent (o),

and is suable as an assignee {p).

As the lessor cannot covenant for himself and his heirs in

an implied covenant arising on the word demise [q), the heir

will not be liable on such covenant for breaches committed

in his ancestor's life ; but he is liable on the imphed covenant

if he himself evict the lessee, or those claiming under him (r)

.

An heir taking as special occupant stands in the same

predicament as an heir taking by descent. Formerly, by the

Statute of Frauds (s), and more recently by the act for the

amendment of the laws with respect to wills [t), the term is

made chargeable in his hands as assets by descent, as in case

of freehold land in fee simple.

In the late case of Page v. Broom {u), the circumstances of

which were very complicated, it appeared that certain parties

haAing an equitable estate only in the property, agreed to

grant a lease to Page, which was to contain special covenants

both on his part and on the part of the lessors. The intended

lessors having died before the execution of the lease, and

(»i) Cook V. The Earl of Arundel, Andrew's case, 2 Leon. 1 04 ; S. C. Cro.

Hardi*. 87. Coleman v. Winch, or Eliz. 214. And see ante, p. 285 of

Winne, 1 P. Wms. 775-7 ; S. C. Free. this volume.

Ch. 511; 2 Eq. Ca. Ab. 498. pi. 19. (»•) Swan r. Stransham, 3 Dy. 257, a.

Dyke v. Sweeting, Willes, 585. 2 Bla. per Browne, J. Andrew's case, 2 Leon.

Com. 243. 304. Shep. Touch. 178. 104; S. C. Cro. Eliz. 214. Shep. Touch.

Bro. Ab. Covenant, pi. 38. 178.

{n) Buckley v. Nightuigale, 1 Stra. (s) 29 Car. 2. c. 3. s. 12. And see

665. 1 1 Geo. 4. & 1 W. 4. c. 47.

(o) Derisley v. Custance, 4 Term {t) 1 Vict. c. 26. s. 6. And see ante.

Rep. 75. vol. l,p. 689, 690.

(p) Ibid. («) Page v. Broom, 3 Beav. 36.

(ri) Newton v. Osborn, Sty. 387.
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their interest having become vested in bankrupt assignees,

and an lieir-at-law, Page obtained a decree for a specific

performance against them, and it was lield, that the assignees

and heir, on receiving the benefit of Page's special covenants,

were bound, to the extent of their interest in the property, to

enter into the special covenants which the original intended

lessors had contracted to enter into.

Section V.—As to the lessor's devisee, in point of

RIGHT AND LIABILITY.

If the lessor dispose of his reversion by will, the donee

(after the executor's assent, where such assent is necessary,)

is invested with rights, and subject to liabilities, similar to

those attached to an assignee of the reversion under the

statute of 32 Hen. 8. c. 84 (x) ; and with this remark the

subject may for the present be dismissed, as it will be resumed,

and commented on at length, in a subsequent chapter (?/)

.

It does not fall within the scope of this work to treat of

the liability of de\dsees of other lands than those leased, in

respect of the debts and covenants of their devisors {£).

{x) Machel v. Dunton, 2 Leon. 33; (y) See post, Chapter IV. of this

S. C. Ow. 54. 91. And see Roe dem. Part.

Bamford v. Hayley, 12 East, 464-6. (s) For information on this point,

Vyvyanv. Arthui', 1 Barn. &Cres. 410; the i-eader may refer to Farley v.

S. C. 2 Dow. & Ry. 670. Sampson v. Briant, 3 Adol. & Ell. 839 ; S. C. 5 Nev.

Easterby, 9 Barn. & Cres. 505; S. C. & Man. 42; & Morse v. Tucker,

in error, 6 Bing. 644; 1 Crompt. & 5 Hare, 79.

Jerv. 105.
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CHAPTER III.

OF THE EFFECT PRODUCED ON THE TENANCY BY THE
DEATH OF THE LESSEE.

Section I.—^As to his executor or administrator, in

POINT OF right.

TN point of right, the executor represents the lessee, and,

dming his possession of the term, is invested with the reme-

dies to which the lessee himself might have resorted. But

after he has assigned it, or permitted a legatee to take pos-

session of the property demised, the assignee or legatee is

entitled to all incidental benefits and remedies, as if he had

taken by direct assignment from the lessee himself.

Section II.—As to the lessee's executor, in point of

liability.

"We now proceed to inquire into the liabilities of the lessee's

executor or administrator, a subject which opens a wide field

for remark.

To avoid a repetition of terms, it vnR be convenient to

speak of the executor only, bearing in mind that the admi-

nistrator, in a case of intestacy, unless the contrary be stated,

stands in the same situation as the executor in the case of a

will.

As before observed («), leases for years, and leases pour

autre vie originally limited to the lessee and his executors,

vest on his decease in his executor. The executor cannot

waive the term ; but must accept or renounce the executoi'-

(a) Ante, p. 3 of Volume 1.
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ship in toto {b) . And if a party take upon himself the office

of executor or administrator of a lessee by deed^ or of an

assignee of a lease, he cannot avoid an action of covenant

against him by pleading that he assumed the office for the

pm-pose only of re-assigning the demised premises to the

plaintiflF, and on the plaintiff's express promise and under-

taking not to charge or seek to charge him >;vith a breach of

covenant. To relieve the defendant in such a case, there

ought either to be an agreement under seal, or an accord

and satisfaction as to damages (c)

.

His liabihty, hoAvever, to payment of rent and performance

of covenants during the term is subject to some qualifications

which require explanation.

First, we will consider his liability to payment of rent,

supposing the lease to have been granted by deed containing

the usual covenant for payment.

If the rent claimed become due in the testator's lifetime,

the executor may be sued for it either in an action of debt

or covenant [d) ; for the privity of contract continues between

the lessor and the representative of the lessee, as it existed

between the lessor and the lessee himself (e) ; but as the debt

(6) Kale v. Jocelyne, Sty. 61 ; S. C, & Adol. 241. Reid v. Lord Tenterden,

nom. Caly v. Joslin, Al. 34. Anon. 4 Tyrw. 111. 118. Doe dem. Wyatt v.

I Brownl. & Gold. 82; S. C. 11 Viu. Stagg, 7 Scott, 690-4. Nation r. Tozer,

Ab. 139. pi. 10. Howse v. Webster, 1 Crompt. Mees. & Ros. 172; S. C.

Yelv. 103. Helier v. Casebert, 1 Lev. 4 Tyrw. 561-5.

127; S. C, nom. Hellier v. Casbard, (c) Harris v. Goodwin, 2 Scott's

1 Sid. 240. 266; 1 Keb. 679. 725. 791. N. R. 459; S. C. I Drinkw. 73.

839. 923. Richr. Frank, 1 Bulstr. 22; (fZ) Helier v. Casebert, 1 Lev. 127;

S. C. Brownl. & Gold. 56; 2 Brownl. & S. C, nom. Hellier v. Casbard, 1 Sid.

Gold. 202. Iremonger v. Newsam, 240. 266; I Keb. 679. 725. 791. 839.

Latcb, 261. Mawle v. Cacyffyr, Cro. 923. And see Lyddall v. Dunlapp,

Jac. 549. Vandicoote's case, Sty. 52. 1 Wils. 4. Wilson v. Wigg, 10 East,

Bolton V. Cannon, or Canhara, 1 Vent. 313.

271 ; S. C. Pollexf. 125; Freem. K. B. (e) Helier v. Casebert, or Hellier v.

393; 3 Keb. 189. 446. 466. 493. Bil- Casbard, sup. Pitcher r. Tovey, 1 Salk.

linglmrst V. Speerman, Holt, 306; S. C. 81 ; S. C. 4 Mod. 71 ; 12 Mod. 23. Cog-

1 Salk. 297; S. C, nom. Billingworth liil v. Freelovc, 3 Mod. 325; S. C.

V. Spearman, 11 Mod. 170. Moule v. 2 Vent. 209. Cormel v. Lisset, 2 Lev.

Moodie, Palm. 116-118; S. C, nom. 80; S. C, nom. Cornwall v. Lisset,

Paul t). Moodie, 2 Rol. 131. Anon. 3 Keb. 135. Anon. 1 Vent. 236, Semb.

1 Mod. 185. Rubcryv. Stevens,4 Bai-n. S. C. Wilkins v. Fry, 1 Meriv. 244.
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cannot be regarded as the executor's own^ he is chargeable in

his representative capacity only ; and if the form of action be

debt; he must be sued in the detinet, as detaining the amount

from the lessor, and not in the debet and detinet, as owing

and detaining it ; and judgment will be given against him de

bonis testatoris only (/)

.

If he be sued in the debet and detinet for rent due in the

testatoris lifetime, the declaration may be demurred to
( ^)

;

though the mistake will be cured after verdict by the statute

of Jeofails [h) . And if it do not appear whether the arrear

accrued before or after his death, and the declaration be in

the detinet only, the court, to support a verdict given, will

infer it to have been in arrear before his death {i).

If the rent become due after the testator's decease, and,

according to a distinction which has long prevailed, but which

will be commented on presently, if the executor have never

entered into possession of the premises, he cannot be sued in

deht in the debet and detinet ; but is liable in the detinet only,

or in covenant on the privity of contract [k) ; and hanng no

assets aliunde, may plead 2)Iene administravit, if the premises

be of no value, or plene administravit prater the profit, if they

be of less value thau the rent, and give the fact of their want

265; 2 Rose, 371. Marshall v. Hollo- against the administrator of the lessee.

way, S Sim. 196. Overton v. Sydal, (z) Stephenson i'. Stephenson, 1 Sid.

Cro. Eliz. 555; S. C. Poph. 120, cont., 375.

seems not to be law. (k) Rich v. Frank, 1 Bulstr. 22 ; S. C.

(/) Rich V. Frank, 1 Bulstr. 22; Cro. Jac. 238; S. C. 1 Browul. & Gold.

S. C. Cro. Jac. 238. 1 Bro^n-nl. 56. 56. 2 BroA\Til. & Gold. 202. Helier

2 Brownl. 202. 1 Rol. Ab. 603. pi. 9. v. Casebert, 1 Lev. 127 ; S. C, nom.

Helier v. Casebert, or Hellier v. Cas- Hellier v. Casbard, 1 Sid. 240. 266;

bard, sup. Fruen i'. Porter, 1 Sid. 379; 1 Keb. 679. 725. 791. 839. 923. Bil-

S. C. 2 Keb. 407; S. C. Frevin v. linghurst v. Speemian, 1 Salk. 297;

Paynton, 1 Lev. 250. Salter v. Cob- S. C. Holt, 306. Howse v. Webster,

bold, 3 Lev. 74. Stephenson v. Ste- Yelv, 103. Jenkins v. Hermitage,

phenson, 1 Sid. 375. Freem. K. B. 377; S. C. Jenkins r.

(f/) 1 Saund. 1 a, n. (&), 5th edit. Armitage, 3 Keb. 367. Coghill v. Free-

Qi) 16 & 17 Car. 2. c. 8. Fruen v. love, 2 Vent. 209; S. C. 3 Mod. 325.

Porter, 1 Sid. 379; S. C, nom. Frevin Sack\-ill v. Evans, Freem. C. P. 171.

V. Paynton, 1 Lev. 250; 2 Keb. 407, Wollaston r. Hakewill, 3 Scott's N. R.

nom. Fruin r. Paynter, where it ap- 593; S. C. 3 Man. & Gra. 297. See,

pears that the action was brought by however, Mawle v. Cacyffyr, Cro. Jac.

the administrator of the lessor, and not 549.
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of value in evidence (/). If he tender the profit, he may

plead such tender (m) . Under any circumstances, he should

pay the amount of the profit into court {n)

.

If, however, according to the same distinction, he enter,

and continue in possession personally, or by under-letting, or

receiving rent from the testator's under-lessee, which are

equivalent to entry, the occupation of the under-tenant being

the occupation of the executor (o), he is then chargeable as

any other assignee in the debet and detinet [p), or in cove-

nant [q), and judgment will be given against him de bonis

propriis{r). And if the rent payable to the testator's lessor

he of less value than the lands, as the \a.w prima facie sup-

poses (s), so much of the profits as suffices to make up the

rent is appropriated to the lessor, and cannot be applied to

any other purpose ; and, therefore, in such case, the defend-

ant cannot plead plen(^ administravit, for that would be to

confess a misapplication, since no payment out of the profits

can be justified till the rent be answered {t). But, as making

(/) Austin V. Miller, or Millet, I Sid.

334 ; S. C. 2 Keb. 218. Caly v. Joslin,

Al. 34; S. C, nom. Kale v. Jocelyne,

Sty. 61. Lyddall r. Dunlapp, 1 Wils. 4.

Wilson V. Wigg, 10 East, 313.

(m) 1 Saund. 112, n. (c).

{%) Ibid.

\o) BuU V. Sibbs, 8 Term Rep. 327.

Nation v. Tozer, 1 Crompt. Mees. &
Ros. 172-5; S. C. 4 Tyrw. 561-4.

(p) Hargreave's case, 5 Co. 31, a.;

S. C, nom. Boddy v. Hargrave, Mo.

566; Cro. Eliz. 711; Semb. Affirmed

in Mawle v. Cacyffyr, Cro. Jac. 549,

though judgment was said to have

been reversed, Cro. Eliz. 711; 1 Rol.

Ab. 603. pi. 10. Reynell v. Langcastle,

Cro. Jac. 545-6. Smith v. Norfolk,

Cro. Car. 225. Rich v. Frank, 1 Bulstr.

22. The Bailiffs &c. of Ipswich v.

Martin, Ci-o. Jac. 411. Mawle v.

Cacyffyr, Cro. Jac. 549. Paul v. Moodie,

2Rol.l31;S.C.,nom.Moiilev.Moodie,

Palm. 116. Royston v. Mces, Sty. 79.

Kale V. Jocelyne, Sty. 61 ; S. C, nom.
T'aly V. Joslin, Al. M. Helier v. Case-

bert, 1 Lev. 127; S. C, nom. Hellierv.

Casbard, 1 Sid. 240. 266; 1 Keb. 679.

725. 791. 839. 923. Frevin v. Paynton,

1 Lev. 250; S. C, nom. Fruen v. Por-

ter, 1 Sid. 379; 2 Keb. 407. Buckley

V. Pirk, 1 Salk. 316; S. C. 10 Mod. 12.

Cormell v. Lisset, 2 Lev. 80. Sackvill

V. Evans, Freem. C. P. 171. Tihiey v.

Norris, 1 Ld. Raym. 553; S. C. 1 Salk.

309; Carth. 519. Rubery «. Stevens,

4 Barn. & Adol. 241; S. C. 1 Nev. &
Man. 182. Wollaston v. Hakewill,

3 Scott's N. R. 593; S. C. 3 Man, &
Gra. 297.

(g) Buckley v. Pirk, sup. Lyddall

V. Dunlapp, 1 Wils. 4. Rubery v. Ste-

vens, 4 Barn. & Adol. 241.

(r) Rich V. Frank, 1 Bulstr. 22.

Salter v. Cobbold, 3 Lev. 74. Sackvill

V. Evans, 1 Freem. C. P. 171. 1 Rol.

Ab. 931. pi. 10.

(.s) Kalev. Jocelyne, Sty. 61. Buck-

ley t). Pirk, 1 Salk. 316.

(0 Austin V. Miller, or Millet, 1 Sid,

3,S4; S. C. 2 Keb. 218. Hargrave's

case, or Boddy v. Hargrave, sup. Tre-

VOL. II. B B
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liim personally responsible in case of a deficiency of assets

would be a great hardship, and probably tend to prevent the

acceptance of executorships, he is permitted to plead, whether

the action be debt or covenant, that he is only an executor

;

that he has no assets ; that the lands are of no value, or, as the

case may be, of less value than the rent, and pray judgment

whether he shall be charged otherwise than in the detinet {u).

It is clear, however, that he is personally chargeable, as as-

signee, for so much as the premises are worth {w) ; the real

value, as against one who takes to the premises, and accepts

rent for them after the death of his testator, being considered

that which the premises would be worth but for his own

default or laches; and, therefore, an executor of a lessee,

subject to a covenant to repair, cannot by way of defence

avail himself of the circumstance of the premises being re-

duced in value, when, in fact, such reduction is occasioned

by his own neglect to perform the covenant to repair {y).

Where the assignee of an insolvent's estate and effects,

under the act of 1 Geo. 4. c. 119, died, after having accepted

the office of assignee, and acted as tenant of the insolvent's

leasehold property, it was held, that his (the assignee's) exe-

cutor was liable to an action of covenant for non-payment of

rent and non-performance of a covenant to repair {z)

.

So, where certain lands were demised for one year, and

thenceforward from year to year so long as the parties should

think proper, either of them giving notice to the other of his

wish to determine the tenancy, the tenant undertaking to

meere r. Morison, 1 Bing. N. C. 89; 8 Taunt. 192; S. C. 2 J. B. Mo. 94.

S. C. 4 Mo. & Sc. 603. Buckley v. (x) Bolton v. Cannon, or Canliam,

Pirk, 1 Salk. 79. 316; S.C. 10 Mod. 12. sup. Rnbery v. Stevens, 4 Barn. &
(m) Paule V. Moodie, 2 Rol. 131; Adol. 241; S. C. 1 Nev. & Man. 182.

S.C, nom. Moule v. Moodie, Palm. Tremeere r. Morison, 1 Bing. N. C. 89;

116. Hellier v. Casbard, 1 Sid. 266. S. C. 4 Mo. & Sc. 603. Hornidge v.

Buckley V. Pirk, sup. Bolton v. Can- Wilson, 11 Adol. & Ell. 645; S.C.

non, or Canham, 1 Vent. 271; S. C. 3 Per. & Dav. 641.

Pollexf. 125 ; Freem. K. B. 336. 393; (y) Hornidge v. Wilson, 1 1 Adol. &
3 Keb. 189. 446. 466. 493. Billing- Ell. 645. 655; S. C. 3 Per. & Dav. 641.

hurst V. Speerman, 1 Salk. 297; S. C. (s) Abercrombiev. Hickman, 8 Adol.

Holt, 306. Mawle v. Cacyffyr, Cro. & Ell. 683; S. C. 3 Nev. & Per. 676;

Jac. 549. Remnant v. Bremridge, 1 Wil. Wol. & Hodg. 534.
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repair the buildings, it was held that his executors, who on

his decease entered into the premises, and continued to

occupy and pay rent, were chargeable in their personal cha-

racter upon the terms contained in the original demise, and

liable de bonis propriis ; their continuing to occupy, and the

landlord's abstaining from giving notice to quit, raising an

implied promise on their parts to abide by the terms of the

original contract [a).

Where, however, the executor is chargeable as assignee,

the plaintiff may abridge his demand, and sue him in the

detinet [b), or in covenant, as executor only (c)

.

So, if, after having taken possession, he assign the term

over, he is hable, as assignee, for the rent accrued due during

his occupation [d) ; but for rent accruing after the assign-

ment he is liable in his representative capacity only (e)

.

If the arrears accrue partly in the testator's lifetime, and

partly since his decease on the occupation of the executor,

he cannot be sued in one action in the detinet for the former,

and in the debet and detinet for the latter, as several judg-

ments would be necessary ; in the one case, de bonis testa-

toris ; in the other, de bonis propriis. There must be several

actions (/), unless the plaintiff elect, as he may (g), to sue

him for the whole in the detinet only, or in covenant as

executor.

In debt for rent in the detinet against an executor, the

venue may be laid where the lease was made ; but where it is

(a) Duckworth V. Simpson, ICi'oinpt. Canham, sup.

Mees. & Ros. 834; S. C. 5 Tyrw. 344. (c) HeUer v. Casebert, 1 Lev. 127:

(h) Boulton V. Canou, Freem. 336. S. C, nom. Helliei- v. Casbard, 1 Sid.

K.B. Royston i;. Mees, Sty. 79. Roy- 240. 266; 1 Keb. 679. 725. 791. 839.

ston r. Cordrye, Al. 42. Buckley r. 923. Coghill v. Freelove, 2 Vent. 209

;

Pirk, 1 Salk. 317. Wilson v. Hobday, S. C. 3 Mod. 325. Jenkins v. Hermit-

4 Mau. & Selw. 120. Hope v. Bague, age, Freem. K. B. 377; S. C, nom.
3 East, 2. Aylmer v. Hide, M. 1 3 G. 2. Jenkins v. Armitage, 3 Keb. 367. WU-
B. R. cited, 1 Selw. N. P. 600., 10th son v. Wigg, 10 East, 313.

edit. (/) Salter v. Cobbold, 3 Lev. 74.

(c) Boulton V. Canon, Freem. 336. See, however, Rich ^). Frank, 1 Bulstr.

K. B. Buckley v. Pirk, 1 Salk. 316. 22, per Croke, J.

{d) Buck V. Barnard, Holt, 75; S.C. {g) Supra. Cornish r. Cawsey, Al.

1 Show. 348. Boulton v. Canon, or 75-6.

B B 2
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in tlie debet and detinet, it must be laid where the land lies.

In the former, he is sued on the privity of contract only ; in

the latter, on the privity of estate (A)

.

In a late case {i), in an action of covenant for non-payment

of rent brought against the surviving executrix of the lessee,

the plaintiff averred in his declaration, that on the lessee^ s

death all his estate and interest in the premises came to and

vested in the defendant and one S. P. in her lifetime, since

deceased, and whom the defendant had survived, which said

defendant and the said S. P., in the lifetime of the said S. P.,

were executrixes of the last will and testament of the said

[lessee] deceased ; by reason whereof the defendant and the

said S. P. in her lifetime, as executrixes as aforesaid, became

and were possessed of the residue of the term in the demised

premises, &c. The defendant demurred specially, alleging

that the plaintiff had not shown by direct or specific aver-

ment whether the defendant's liability arose as assignee of

the lease, or in the mere character of the executrix of the

lessee. But the court held, that there was no real ground of

objection to the averment, which was in effect a conclusion of

law, the term vesting by law in the personal representative,

and the lessor having the right to sue the personal represen-

tative upon the covenant of the testator.

Secondly, as to the liability of the lessee's executor to other

covenants than that for payment of rent.

It will be observed that the preceding remarks, establishing

the general proposition that the executor's hability does not

exceed what the property yields, are confined to demands for

non-payment of rent ; rent being received by an executor,

not so much in the light of assets, as a profit of the land,

which is to be handed over to the landlord, in satisfaction or

diminution of arrears that may be due. His hability on

covenants to repair, and the like, is not governed by the same

rules. This was expressly determined by the late case of

{h) Cormel v. Lisset, 2 Lev. 80 ; S. C, (?) Ackland v. Pring, 3 Scotfs N. R.

nom. Cornwall v. Lisset, .S Keb. 135; 297; S. C. 1 Drinkw. 189.

Anon., Semb. ,S. C, 1 Vent. 236.
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Tremeere v. Morison [k), which was an action of covenant

against the administrator of a lessee, who had covenanted in

the lease to pay the rent, and keep the premises in repair.

The declaration charged the defendant as assignee, and

alleged as a breach non-payment of rent accruing due, and

neglect to repair, after he became assignee. The defendant

pleaded that he became possessed of the premises as admini-

strator, and not otherwise, and that they had not yielded him

any profit, nor been of any value to him. It was held that

the plea was bad, as it affected to give an atiswer to the

breach of covenant to repair, as well as for non-payment; and

being bad in part was bad in the whole ; for, being sued as

assignee, the defendant was liable for repairs in the same

manner as any other assignee. Tindal, C. J., concluded his

judgment by saying :
—" On the ground, therefore, that the

plea is now brought forward for the first time, as an answer

to an action of covenant for repairs ; that no avithority has

been adduced in support of such a plea [T) ; and that the

reason of such a thing is altogether inconsistent with such

a defence, we think that the plea is ill ; that judgment must

be given for the plaintiff; and that, as to this point, it is

unnecessary to consider whether there is any distinction

between the situation of executor and that of administrator."

The authority of this decision has recently been recognised

in the case of Hornidge v. "Wilson [m).

There is reason, however, for supposing that an offer by

the executor to surrender the lease would absolve him from

future breaches. In the case of Remnant v. Bremridge {n),

the defendant, the administrator of a party who had died in

possession of certain premises agreed to be demised to him

for a long term, on the intestate's decease took possession of

them and paid rent accruing due after the intestate's decease.

Qc) Tremeero v. Moi'ison, 1 Bing. {m) Hornidge v. Wilson, 11 Add.

N.C. 89; S.C. 4 Mo. & Sc. 603. And & Ell. 645. 6.55; S. C. 3 Per. & Dav.

see Tilney v. Norris, 1 Ld. llaym. 56;?; C41.

S. C. 1 Salk. .W.); Cartli. 5J!>. (») Remnant v. Bremridge, 8 Taunt.

(0 See Castilion v. .Smith's Exeeu- ID]'; S. C. 2 J. B. Mo. 94.

tor, Hob. 283.
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The property proving unproductive, tlie defendant, at the

expiration of about eight months after such decease, made a

verbal offer to deliver it up to the plaintiff, of which no notice

was taken; and it was held, that this offer was a good defence

to an action for use and occupation brought against the

administrator in his own right. The same inference may be

draAvn fi'om the late case of Nation v. Tozer (o).

And the same law appears to apply as well to leases under

seal as to parol demises [j)) ; for in the case of Reid v. Lord

Tenterden {q), where an executor was sued, as assignee of a

lease, for breaches incurred in his own time of covenants to

pay rent and to repair, Bayley, B., in the course of the

argument, said (r), that an executor might promptly offer to

suiTcnder the term before a breach of covenant accrued ; and

afterwards, in his judgment {s), that the offer to surrender

the lease, if promptly made and pleaded according to the fact,

would help the defendant as to all the breach.es laid, particu-

larly as far as respected the want of repair accruing after it

was made, though it might not cover any preceding default

in that respect.

If the ex:ecutor be sued, as executor, for breaches of any

other covenants than that for payment of rent, though broken

during his own possession, he is liable to answer for the

same de bonis testatoris only {t), and may plead plene admi-

nistravit [u).

An executor de son tort is not liable to the amount of all

the property of the testator that would pass by a will : he is

only liable for the amount of the assets which come to his

hands (x).

(o) Nation «. Tozer, 1 Crompt. Mees. (t) Anon. 3 Dy. 324, a. pi. (34).

6C Ros. 172; S. C. 4 Tvtw. 561. Bull v. Wheeler, Cro. Jac. 647; S. C,

(p) See ante, p. 3 et seq. of this nom. Bull r. Winter, Pahn. 314. Anon.

volume. 3 Leon. 51. pi. 72. Bridgman v. Light-

en) Reid r. Lord Tenterden, 4 TjTw. foot, Cro. Jac. 671. Buckley v. Pirk,

111. See also Hornidge v. Wilson, 1

1

1 Salk. 31 6 ; S. C. 10 Mod. 12.

Adol. & Ell. 645; S. C. 3 Per. & Dav. (m) Lyddall v. Dunlapp, 1 Wils. 4.

641 ; & Wilkinson v. Cawood, 3 Anstr. Wilson v. Wigg, 10 East, 313.

905. 909. (x) Yardley v. Arnold, 1 Car. i^

(r) 4 Tyrw. p. 118. Marsh. 434.

(s) 4 Tyrw. p. 120.
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Whether, with respect to the executor^s liability de bonis

propriis, or de bonis testatoris, the distinction before alluded

to {y), arising from the circumstance of his taking, or omit-

ting to take, possession of the property demised, would now

prevail, may perhaps be doubted. In the case of Williams v.

Bosanquet [z], overruling Eaton v. Jaques («), it was deter-

mined, that an assignee of a term by way of mortgage was

Hable to an action of covenant for non-payment of rent,

although he never entered into possession of the mortgaged

premises. And in the case of Nation v. Tozer {b), it was

held, that an action for use and occupation could not be

maintained against two executors of a deceased tenant, where

one only had entered on the property demised ; but the case

is cited for the sake of the concluding remarks of Parke, B.,

who delivered the judgment of the court. " We do not say,"

said the learned judge (c), "whether the executor who did

not enter might not be liable jointly with his co-executor in

their own right, even without entry by either, to an action of

debt for rent accruing due after the testatoris death, as the

term vested in both by operation of law, for, after accepting

the executorship, neither of them could waive the term ; all

we decide is, that he is not liable to an action for use and

occupation of that of which neither he, nor any one whose act

is in point of law his act, has been in the actual possession."

And in the more recent case of WoUaston v. Hakewill [d],

an allegation in a declaration in covenant for non-payment

of rent, and neglect to repair the demised premises, that all

the estate and interest of the lessee vested in the defendant

by assignment thereof, is supported by proof that the defend-

ant is the executor of an assignee, although such executor

never entered nor took possession ; the court observing, that

if, instead of pleading specially, the defendant took issue on

{y) Ante, p. 368 of this volume. & Ros. 172; S. C. 4 Tyrw. 561.

(z) Williams 17. Bosanquet, 1 Bos. & (c) Crompt. Mees. & Ros. 176;

Pul. 238; S. C. 3 J. B. Mo. 500. 4 Tyrw. 565.

(a) Eaton v. Jaques, 1 Dougl. 455. (d) WoUaston v. Hakewill, 3 Scott's

(6) Nation v. Tozer, 1 Crompt. Mees. N. R. 593; S. C. 3 Man. & Gra. 297.



376 DUKATlOxX OF LIAJ5IL1TY UNDEK THE COVENANTS. fPART VI.

the fact whether he was assignee or not, evidence that he was

executor, and took the term as executor, proved the affirmative

of the issue, that he took the term by assignment : and they

referred to a case in Ireland (e) determining the same point.

We may now inquire into the right of the executor of the

lessee to an indemnity against future rent and breaches of

covenant.

When, in the execution of his office, the executor disposes

of the term by sale, he should shelter himself, as well as he

can, from future liability, by taking from the assignee a cove-

nant for pajToient of the rent, and for performance of the

covenants in the lease ; and to this indemnity he is entitled (/),

although the purchaser can require from him no other cove-

nant than that he has done no act to incumber [g] . The better

to enable him to enforce his rights, it is advisable for the

executor to have in his own hands a duphcate of the assign-

ment containing the covenant, executed by the assignee, or a

distinct deed of covenant for indemnity. But it appears (A),

that, if the assignment be made subject to the payment of

the rent and performance of the covenants of the lease, and

the executor be afterwards molested for the assignee's neglect

to perform the covenants during his occupation, an action on

the case founded on the tort will lie against the assignee at

the suit of the executor, though covenant will not, for such

neglect.

Though an executor may pay the simple contract debts of

his testator, who was bound by covenants, if the covenants

be not broken (i)
;

yet, payment of legacies being no defence

(f) Green v. Lord Listowel, 1 Irish Mees. 644; 3 Tyrw. 637, reversiug the

Law Rep. 384. See also Cochrane v. decision of C. P. ua Steward v. Wol-

Robinson, ] 1 Sim. 378, post, p. 377-8. vei-idge, 9 Bmg. 60; S. C. 2 Mo. & Sc.

(/) Wilkins v. Fry, 1 Meriv. 244. 75. Nugent deni. Atkins r. Sealy, Ale.

265. Staines v. Moii-is, 1 Ves. & B. 8. & Nap. 359. 365. And see Mills r.

(ff) Staines V. Mon-is, 1 Ves. & B. Harris, cited, 3 Mo. &Sc. 569; ICrompt.

8. 12. & Mees. 659; 3 Tyrw. 652.

(h) Bm-nett v. Lynch, 5 Barn. & (() Fai'ley v. Briant, 3 Adol. & Ell.

Cres. 589. Willson v. Leonard, 3 Beav. 839. 845. S. C. 5 Nev. & Man. 42. 46.

373. Wolveridge v. Steward, in error, Hawkins v. Day, 1 Ambl. 160-2; S. C.

3 Mo. & Sc. 561; S. C. I Crompt. & 1 Dick. 155.
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to an action against an executor for breach of covenants con-

tained in a lease granted to his testator (k), it has long been

a question of great interest, whether an executor has a right

to retain, against the testator's legatees or next of kin, any

portion of the testator's effects as an indemnity against a

contingent breach of covenants in a lease entered into by the

testator. The question came before the court in the case of

Nector v. Gennet (/), and was afterwards debated at great

length in the case of Eeles v. Lambert (m), but in neither

case was the point determined. Lord Hardwicke, admitting

that the executor might pay debts, was of opinion that pay-

ment of legacies was not good in law, while there was an

outstanding covenant of the testator's, though unbroken at

the time of payment (w). In the case of Simmons v, Bol-

land (o), however, where the executor claimed to retain a

portion of the residue of the testator's property, as an indem-

nity against future rent, and future breaches of covenants

entered into by the testator as a lessee of the Canterbury

corporation, the court ordered the fund to be made over to

the plaintiff, though residuary legatee, on his giving a suffi-

cient indemnity, the terms of which were to be settled by the

Master. And the like course was pursued in a later case in

Ireland (p).

So, where the leasehold estates of a testator had been sold

under a decree directing the trusts of the will to be carried

(k) Davis V. Blackwell, 9 Bing. 5; S. C. 1 Dick. 155; 2 Amljl. by Blunt,

S. C. 2 Mo. & Sc. 7. Pearson «. Arch- 80;5 ; Appendix, note (E); 3 Meriv.

deaken. Ale. & Nap. 23. Curtis v. Hunt, 555, n. And see also Anon. Jenk. 274.

1 Car. & Pa. 180. Smith v. Day, pi. 94. Foster's case, 2 Leon. 212.

2 Mees. & Wei. 684. See also Chelsea Harrison's case, 5 Co. 28, b. ; cited, Cx'o.

Waterworks Company v. Cowper, 1 Esp. Car. 363. Anon. Mo. 752. Philips v.

275. Echard, Cro. Jac. 8. 35. Milles v.

(Z) Nector f. Geimet, Cro. Eliz. 466; Sherfield, Cro. Jac. 102. Hawes v.

S. C.,nora.Nectonv. Le Mast. & Ward. Loader, 1 Bulstr. 101.

des Waxchandlors, Mo. 413; S. C, (o) Simmons v. Bolland, 3 Meriv.

nom. Norton v. Gennet, Ovv. 72; S. C, 547. See also Antrobus v. Davidson,

uom. Necton v. Gennet, Gouldsb. 141. 3 Meriv. 569; & Thompson v. Thomp-
(m) Eeles v. Lambert, Al. 38; S. C. son, 9 Pri. 464.

Sty. 37. 54. 73. (p) Wildridge v. M'Kano, 1 Mol.

(n) Hawkins c. Day, 1 Ambl. 160; V---
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into execution, the executor and trustee of the will was

decreed to be entitled to an indemnity against the rents and

covenants contained in the leases, although he had never

been in possession of the property {q).

The circumstances of the case of Vernon v. Egmont (r),

were peculiar. It appeared that Lord Egmont, being tenant

for life, with power of leasing, made several leases not in

conformity with his power, and died lea\ing his son, the next

remainder-man under the settlement, his residuary legatee,

with whom, therefore, it was optional to evict the lessees, or

establish them in possession of the lands demised. The son

filed his bill for payment of the residue ; but the executor

refused to transfer the fund, unless the son would give him

an indemnity against any claims that might be made by

the lessees in the event of theu* being evicted. And the

House of Lords supported the executor in his refusal. The

Lord Chancellor said, that if it were necessary to decide the

general principle, although he was inclined to think that the

appellant [the executor] had a title, he should take much time

for consideration ; but that the case was special, as the re-

spondent [the son] had the power to confirm or disturb the

leases, and that he ought not to take the fund out of the

hands of the executor without giving indemnity against any

action which might be brought by the tenants in case of

eviction ; and it was finally declared that before the residue

should be paid to the respondent, he ought either to confirm

the leases, or procure them to be confirmed, or otherwise

give a satisfactorj' indemnity against the claims of the lessees,

and all costs and expenses in respect thereof.

None of these cases defines the nature of the indemnity to

which the executor is entitled. The term sufficient indemnity

is too vague to be of any practical use ; nor does it appear

that any settled principle on the subject exists in the Masters'

(5) Cochrane v. Robinson, 11 Sim. (in 1 Bli. N. S. p. 568.571, referred to

378. as the case of the Queensberry leases,)

(»-)Vernonr. Egmont, IBH. P. C.N. S. 1 Russ. & Myl. 729 ; and MarshalU-.

554. And see Thomas V. Montgomery, Holloway, 5 Sim. 19G. 203.
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offices. The difficulties of their situation usually drive the

parties to a compromise j and in a recent case, in which I

was professionally concerned, they acceded to a proposal,

agreed upon in consviltation between a highly-distinguished

equity barrister, Q.C., and myself, that the executors should

surrender the existing leases, and that new ones should be

granted to the residuary legatee ; no objection by the lessor

being anticipated.

In the latest case {s) with which I am acquainted on the

subject. Sir James Wigram, V.C., ordered the executors to

retain the whole residuary fund, including interest as well as

principal, as a provision against the testator's covenants not

broken, it being admitted that the whole fund might be

inadequate to answer their liability consequent on future

breaches. His Honor, however, declared, that if the widow

(to whom the testator had given a life interest in the residue)

could give security, to the satisfaction of the court, to refund

the payments she asked to have made to her ; or if the resi-

due were of such an amount, with reference to the covenants

referred to, that it could itself be reasonably considered a

sufficient security for the possible demands to be made upon

the estate ; he should have found little difficulty in acceding

to her application for the interest.

After a cause for the administration of assets has been

heard for further directions, and the executors have paid into

court all their balances belonging to the estate, the court

will restrain by injunction an action by a lessor against the

executors for breach of covenants contained in a lease granted

to their testator. It was argued, that although the court

would restrain an action for a debt, being an ascertained

sum, it could not interfere where the damages, as in cove-

nant, were uncertain. The Vice-Chancellor, however, would

not allow the defendant, who was in the character of a cre-

ditor, to go on with his action ; and it was referred to the

master to ascertain whether any breach of covenant had

(s) Fletcher v. Stevenson, 3 Hare, 360; S. C. '6 Jur. 307.
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been committed, and the amount of damages in respect of

such breaches, if any [t) .

In conchision we may remark, that, in the case of admini-

strators, the Statute of Distributions {u) enacts {v)

:

—"That no

such distribution of the goods of any person dying intestate be

made till after one year be fully expired after the intestate's

death ; and that such and every one to whom any distribu-

tion and share shall be allotted, shall give bond witli sufficient

sureties in the said courts, that if any debt or debts tnily

owing by the intestate shall be afterwards sued for and reco-

vered, or otherwise duly made to appear, then and in every

such case, he or she shall respectively refund and pay back

to the administrator his or her rateable part of that debt or

debts, and of the costs of suit and charges of the administra-

tor, by reason of such debt, out of the part and share so as

aforesaid allotted to him or her, thereby to enable the said

administrator to pay and satisfy the said debt or debts so

discovered after the distribution made as aforesaid."

And though an executor should not provide himself with

a bond of indemnity, as an administrator is enjoined to do,

the spiritual court will decree a legacy to be refunded, if

debts are afterwards discovered {.v). The same power is

assumed by -the court of Chancery (y) ; and there is no doubt

that the creditor may folloAv the fund in the hands of the

legatee himself (^).

But if an executor unconditionally assent to a specific be-

quest of leaseholds, he loses his right to indemnity from the

testator's general estate in respect of the covenants of the

testator contained in the leases imder which the property

is held (a).

(t) Sutton V. Mashiter, 2 Sim. 513. this volume, u. (n).

(m) 22 & 23 Car. 2. c. 10. {z) Mai-cli v. RusseU, 3 Myl. & Cr.

(r) Sect. 8. 31. 41.

(.t) Da^-is V. Blackwell, 9 Bing. 5-11. («) Shadbolt r. Woodfall, 2 Col.

(?/) Hawkins v. Day, sup. p. 377 of V. c. 30.
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Section III.—As to the lessee^s heir, in point of right

AND LIABILITY.

The heir of the lessee, as heir, can have no claim to the

demised premises, unless the lease be pour autre vie, and

granted to the lessee and his heirs. The heir will then take

as special occupant, and enjoy the same benefits and reme-

dies as a party taking by assignment from the ancestor;

though we may mention, that the term will be chargeable in

his hands as assets by descent, as in case of lands in fee-

simple {b).

And he will be subject to the same liabilities in respect of

the tenancy as any other person taking by assignment from

his ancestor.

The consideration of his general liability to the ancestor's

debts and covenants, in respect of other lands descended,

does not faU within the limits of this work.

Section IV,—As to the lessee's devisee or legatee of

the term, IN POINT OF RIGHT AND LIABILITY.

A party taking the term under the lessee's will stands in

the same situation, in point of right and remedy, as any other

assignee.

And, in respect of the tenancy, he is subject to the same

liabilities as any other assignee.

His general liability to the debts and covenants of the

testator, in respect, of other lands than those in lease derived

under the will, is foreign to the subject of this work.

(5) 1 Vict. c. 26. s. 6. 29 Car. 2. c. 3. s. 12,repealecl by s. 2. of 1 Vict.c. 26.
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CHAPTER IV.

OF THE EFFECT PRODUCED ON THE TENANCY BY THE LESSOR'S

ASSIGNMENT DURING LIFE OF HIS REVERSION ; CONSI-

DERED WITH REFERENCE AS WELL TO THE RIGHTS AS

THE LIABILITIES OF THE ASSIGNEE.

TT is commonly supposed that the grantee of a reversion

could not^ at common l?cw, enforce the covenants of the

lessee^ nor avail himself of the conditions attached to the

tenant's estate ; but this is not universally true ; for if there

were a condition upon a lease for years that the lessee's

estate should cease on some events the grantee of the rever-

sion could take advantage of the cesser. This was conceded

by Coke, C. J., though he said it was otherwise on a lease for

life, for there the estate covild not cease without entry («)

;

and no doubt exists that the right of suing on the implied

covenant arising on the reddendum (b) was transferred at

common law to the grantee of the reversion (c).

By some indeed whose authority is of great weight, and

among them by Lord Coke, it has been held, that an express

covenant for payment of rent, or to repair the demised pre-

mises, would run with the reversion at common law, inde-

pendently of the statute of 32 Hen. 8. c. 34 {d). But this is

(a) Brett r. Cumberland, I Rol. 359. (d) Athowe v. Heming, 1 Rol. 80-1,

360. Cro. Car. 137-8. And see Davy •2nd point; S. C, nom. Attoe v. Hem-

V. Matthew, Cro. Eliz. 649. mings, 2 Bulstr. 281 ; S. C, nom. Alfo

(6) As to an implied covenant arising u. Henning, Ow. 151. Brett v. Cum-

on the reddendum, see ante, p. 87 of berland, 1 Rol. 359. 360; S. C. 3 Bulstr.

this volume. 163. Glover v. Cope, Carth. 205; S. C.

(c) Harper r. Bm-gh, 2 Lev, 206; 3 Lev. 326; 4 Mod. 80; I Show. 284;

S.C, nom. Harper f.Bu-d, T.Jo. 102. Skin. 296. 305; Holt, 159; Comb.

Middlemore v. Goodall, Cro. Car. 503. 185 ; 1 Salk. 185. And see 5 H. 7.

Vyvyan v. Arthur, 1 Barn. & Cres. 18. 12.

410; S. C. 2 Dow. & Ry, 670.
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opposed by latex* decisions (e). If it would have passed with

the reversion at common law^ the provision of the statute, as

observed by Lord Ellenborough (/), would have been in a

great degree unnecessary.

It is well known that, by the dissolution of the monasteries,

King Heniy the Eighth obtained a considerable accession of

landed property ; large portions of which became vested in

the subject by purchase or the liberality of the Crown. A
great part being in the hands of lessees, the act of dissolu-

tion [g) pro^dded {h), that the IQng should have, hold, pos-

sess, and enjoy, to him his heirs and successors for ever,

such late abbathies, monasteries, &c., and all the sites, cir-

cuits, precincts, manors, lordships, &c., rights, interests,

entries, conditions, &c., appertaining thereto, in as ample

a manner as the late abbots, priors, &c. ; biit, as the same

benefit was not conferred on his grantees, and as, at all

events, their right at common law to avail themselves of the

lessee^s covenants and conditions was but imperfectly esta-

blished, it was deemed expedient in the following year to

supply the defect by a new enactment.

By the statute of 32 Hen. 8. c. 34, therefore, after reciting

that before that time divers as well temporal as ecclesiastical

and religious persons had made sundry leases, demises, and

grants, to divers other persons of sundry manors, lordships,

farms, meases, lands, tenements, meadows, pastures, or other

hereditaments, for term of life or lives, or for term of years, by

writing under their seal or seals, containing certain conditions,

covenants, and agreements, to be performed as well on the part

and behalf of the said lessees and grantees, their executors and

assigns, as on the behalf of the said lessors and grantors,

their heirs and successors; and that forasmuch as by the

(e) Barker v. Darner, 3 Mod. 3.30'; see 9 H. 6. 16. 7, cited in Rushden's

S. C. Cai-th. 182; 1 Salk. 80; S.C.,nom. case, 1 Dy. 4, b.

Barker V. Dormer, 1 Show. 191. Thrale (/) Inlsherwoodv. 01dlmow,3Mau.

V. Cornwall, 1 Wils. 165. Webb v. & Selw. 394.

Russell, 3 Term Rep. 401. Isherwood (r/) 31 Hen. 8. c. 13.

V. Oldknow, 3 Mau. & Selw. 394. And (/i) Sect. 2.
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common law of the realm no stranger to any covenant,

action, or condition, should take any advantage or benefit

of the same by any means or ways in the law, but only such

as were parties or privies thereunto, by the reason whereof

as well all grantees of reversions, as also all grantees and

patentees of the King, of sundry manors, lordships, granges,

ferms, meases, lands, tenements, meadows, pastures, or other

hereditaments, then late belonging to monasteries and other

religious and ecclesiastical houses dissolved, suppressed, re-

nounced, relinquished, forfeited, given up, or by other means

come to the hands and possession of the King's Majesty since

the fourth day of Februarj^, the seven-and-twentieth year of his

most noble reign, were excluded to have any entry or action

against the said lessees and grantees, their executors or

assigns, which the lessors before that time might by the law

have had against the same lessees for the breach of any

condition, covenant, or agreement, comprised in the inden-

tures of their said leases, demises, and grants; it was en-

acted {i), that as well all and every person and persons, and

bodies pohtic, their heirs, successors, and assigns, which had

or should have any gift or grant of the King by his letters

patents of any lordships, manors, lands, tenements, rents,

parsonages, tithes, portions, or any other hereditaments, or

of any reversion or reversions of the same, which did belong

or appertain to any of the said monasteries and other reli-

gious and ecclesiastical houses dissolved, suppressed, relin-

quished, forfeited, or by any other means come to the King's

hands since the said fourth day of February, the seven-and-

twentieth year of his most noble reign, or which at any time

theretofore did belong or appertain to any other person or

persons, and after came to the hands of the King, as also all

other persons being grantees or assignees to or by any other

person or persons than the King^s highness, and the heirs,

executors, successors, and assigns of every of them, should

and might have and enjoy like advantages against the lessees,

(0 Sect. 1.
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their executors, administrators, and assigns, by entry for

non-payment of the rent, or for doing of waste, or other

forfeiture ; and also should and might have and enjoy

all and every such like and the same advantage, benefit,

and remedies, by action only, for not performing of other

conditions, covenants, or agreements, contained and ex-

pressed in the indentures of their said leases, demises, or

grants, against all and every the said lessees, and farmers,

and grantees, their executors, administrators, and assigns,

as the said lessors or grantors themselves, or their heirs

or successors, ought, should, or might have had and en-

joyed at any time or times, in like manner and form as if the

reversion of such lands, tenements, or hereditaments, had

not come to the hands of the king, or as the king, his heirs

and successors, should or might have had and enjoyed in

certain cases by virtue of the act made at the first session of

the then present parliament, if no such grant by letters

patents had been made by his highness.

And further (j). That all farmers, lessees, and grantees, of

lordships, manors, lands, tenements, rents, parsonages, tithes,

portions, or any other hereditaments, for term of years, life

or lives, their executors, administrators, and assigns, should

and might have like action, advantage, and remedy, against all

and every person and persons, and bodies politic, their heirs,

successors, and assigns, which had or should have any gift or

grant of the king, or of any other person or persons, of the

reversion of the same manors, lands, tenements, and other

hereditaments, so letten, or any parcel thereof, for any con-

dition, covenant, or agreement, contained or expressed in the

indentures of their lease and leases, as the same lessees or

any of them might and should have had against the said

lessors and grantors, their heirs and successors; all benefits

and advantages of recoveries in value by reason of any war-

ranty in deed or in law by voucher or otherwise only excepted,

The words in the first section of the act, it will be observed,

(i) Sect. 2,

VOL. n. c c
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apply to the grantee of the reversion ; those in the second, to

the assignee of tbe term {k).

According to some cases (/), the privity of contract sub-

sisting between the lessor and lessee was not transferred by

the statute to the grantee of the reversion; but the more

numerous and later cases are directly opposed to the position,

and we may now conclude that the pri^dty of contract, as

well as of estate, was transferred by the statute (m), and that

the grantee of the reversion now stands in the same situation,

and has the same remedies against the lessee, as the heirs-at-

law of individuals, or the successors in the case of corpora-

tions, had before the statute {n) ; the lessee and his assignee,

on the other hand, having a corresponding remedy against

the grantee of the reversion.

Hence it seems, that, upon a grant of the reversion, no

right or remedy remains with the lessor himself against the

lessee (o), except as to rent due, or covenants broken before

the grant (jj), which do not pass to the grantee, on the

(Jc) Webb V. Russell, 3 Term Rep.

393. 401 . Twynam v. Pickard, 3 Barn.

& Aid. 105. 110.

(0 Humble iJ. Glover, Cro. Eliz.328;

S. C. Gouldsb. 182; S. C, nom. Hum-
ble V. Oliver, Poph. 55. Bord v. Cud-

more, Cro. Car. 183. Ci'eswick v.

Saunders, 2 Show. 200. Overton v.

Sydal, Cro. EUz. 555; S. C. Poph. 120.

And see Barker v. Damer, or Dormer,

sup. p. 383. n. (e). Long i'. Nethercote,

Cro. Car. 143.

(in) Walker's case, 3 Co. 22, b. arg".

Thursby ;;. Plant, (ultimately compro-

mised,) 1 Sauud. 236; S. C. 1 Lev. 259;

1 Sid. 401; 2 Keb. 439. 448. 468. 492;

S. C, nom. Nm-stiet;. Hall, 1 Vent. 10.

Sacheverell v. Froggatt, 2 Saund. 367.

Brett V. Cumberland, Cro. Jac. 399.

521; S. C. 1 Rol. 359; 3 Bulstr. 163;

Lane, 78. Buskin, ahas Living v. Ed-

munds, Cro. Eliz. 636. Ashurst v.

Mingay, 2 Show. 133; S. C. T. Jo. 144.

Edwards v. Morgan, 3 Lev. 23.3. Midg-

ley V. Lovelace, Carth. 289; S. C. Holt,

74; 12 Mod. 45; Anon. Skin. 367,

Semb. S. C. Wey v. Yally, or Gaily,

2 Salk. 651; 3 Salk. 381. Parker w.

Webb, Holt, 75 ; S. C. 3 Salk. 5. Thrale

V. Cornwall, 1 Wils. 1 65. Isherwood v.

Oldknow, 3 Mau. & Selw. 395. Gro-

gan V. Magan, Ale. & Nap. 366. 373.

Boyes v. Hewetson, 7 Car. & Pa. 127.

In) Webb v. Russell, 3 Term Rep.

393. 401.

(o) Lessee of Black v. Davis, Batty,

80. Doe dem. Palmer v. Andi'ews,

4 Bing. 348. 356; S. C. 12 J. B. Mo.

601. The point was agitated but not

decided in Beely v. Pui'ry, 3 Lev. 154.

Lit. s. 229.

(p) Anon. Skin. 367. Midgley v.

Lovelace, Carth. 289; S. C. Holt, 74;

12 Mod. 45. Harley v. King, 2 Crompt.

Mees. & Ros. 18. See, however,

Walker's case, 3 Co, 23, a. Thureby

V. Plant, 1 Sid. 401-2, per Twisden, J.

Beely r. Purry, 3 Lev. 154. Johnson

V. The Chui'chwardens, &c., of St.

Peter, 4 Adol. & Ell. 520; S. C. 6 Nev,

& Man. 106.
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principle that a right of action cannot be transferred to

another (q).

The statute, being designed as a general remedy for a

general mischief^ has received a liberal interpretation ; and

soon after its enactment the court determined, that it extended

to grants made by the successors ofthe king, although the king

were only named (r) ; and that the grantee of every common

person, as well as of the king (s), as between himself and the

tenant, whether the lessor were owner in fee {t), for life [u),

or years {x), might take advantage of its proAdsions. So,

where a person seised in fee made a lease for years, and

afterwards by will gave the lessee a further term, to com-

mence after the expiration of the first, yielding the like rent,

and under the like covenants as those contained in the lease,

and devised the inheritance over to a stranger ; it was held,

that the stranger took a reversion, and was an assignee within

the statute (y)

.

So, where a party taking a long term of years under the

will of a lessor seised in fee, bequeathed the term to one for

life, with remainder over to another, it was held, that the

tenant for life could maintain covenant, as an assignee of the

reversion, against the lessee ; the bequest passing the whole

estate, and the remainder over being but a possibility, and

an executory bequest {z).

But the statute is confined to leases by indenture («);

(q) Lewes v. Ridge, Cro. Eliz. 863. 215, a.

Andrew v. Pearce, 1 New Rep. 158. (x) Matures v. Westwood, Ci-o.

163. Flight V. Bentley, 7 Sim. 149. EUz. 599. 617; S. C, nom. Mathuris

Canham v. Rust, 8 Taunt. 227; S. C. v. Westroray, Mo. 527. Bristow v.

2 J. B. Mo. 164. Though a right of Bristowe, Godb. 161. Davy v. Mat-

entry is now assignable by 8 & 9 Vict. thew, Cro. EHz. 649.

c. 106. s. 6. (y) Machel v. Dunton, 2 Leon. 33
;

(r) Co. Lit. 215, a. S. C., nom. Michell v. Dunton, or Don-

(«) Ibid. ton, Ow. 54. 91 ; cited, 3 Mau. & Selw.

(0 Hill V. Grange, 2 Dy. 130, b.

S. C. Plowd. 164. Bro. N. C. sect. 483

(u) Thursby v. Plant, 1 Saund. 237

S. C. 1 Lev. 259; 1 Sid. 401; 2 Keb,

439. 448. 468. 492 ; S. C, nom. Nur

stie V. Hall, 1 Vent. 10. Co. Lit

C C 2

396.

(z) Dowse V. Cale, 2 Vent. 126 ;

S. C, nom. Douse v. Earle, 3 Lev. 264.

(a) Buckwoi-th v. Simpson, 5 Tyrw.

3,-)4.
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nor does it extend to covenants entered into upon grants of

estates in fee or in tail ; and, therefore, where a party, having

made a lease, assigned his reversion, and covenanted with the

assignee that within two j^ears it should be discharged of all

charges and incumbrances, and the assignee assigned over,

it was determined, that the last assignee could not, as assignee

within the statute, maintain an action against the cove-

nantor [b]

.

Nor does it extend to collateral conditions or covenants,

as to pay a gross sum on a certain day (c), to repair a bridge

not parcel of the demise {(T), to deliver corn, wood, or the

like [e] ; but only to such as run with the land ; the nature

of which will be explained hereafter (/)

.

So, where a party seised of two estates, A. and B., demised

A. for lives, and covenanted with the lessee, that it should be

lawful for him during the term to cut and carry awaj^ a suffi-

cient quantity of turf from such part of the turf-bog at B. as

the lessor, his heirs or assigns, should appoint, for the pur-

pose of burning lime to be laid out as manure on the demised

premises, it was held, that an action cou^.d not be maintained

on the covenant, which was construed to be a covenant to

appoint a part of B. for the cutting of tiu'f, against an as-

signee of B., between whom and the lessee there was neither

privity of contract nor of estate, the covenant being annexed

to the tenant^s interest in A., and not in any degree to B. {g).

It may, however, be stated as a general proposition, that

Avhere, on the one hand, the covenant would run with the

land, in point of charge, against the assignee of the term, the

grantee of the reversion may sue upon it ; and, on the other,

that where the assignee of the lessee is entitled to the benefit

of a covenant entered into by the lessor, there the charge of

(6) Lewes v. Ridge, Cro. Eliz. 863; (d) Isteedw. Stoneley, 1 And. 82.

Winter's case, 3 Dy. 308, b. 30.9, a, (c) Co. Lit. 215, b.

Co. Lit. 215, a. (/) Post, p. 400, ct seq.

(e) Chaworth v. Phillips, Mo. 876. (fj) Dawson v. Baldwin, 1 Hay. &
Co. Lit. 215, b. Vernon v. Smith, 5 Jo. 24.

Barn. & Aid. 10.
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the covenant will run with the reversion in the hands of the

grantee.

And covenants of this nature will run for the benefit of

the reversioUj though entered into with the lessor and his

heirsj without naming his assigns [h).

And where a lease for years, made by the owner of the

fee, contained a proviso that if either of the parties should be

desirous of determining it at the end of the first seven or

fourteen years of the term, it should be lawful for either of

them, his executors or administrators, so to do, on giving to

the other his heirs, executors, or administrators, twelve months'

notice in writing, it was held, that the devisee of the lessor,

as h(jeres factus, although not named, could determine the

tenancy by giving notice ; for the intention was not to give a

collateral power, to be exercised by a stranger, but to annex

certain privileges to the term and to the reversion, to pass

Anth such term and with such reversion respectively, and to

be exercised by the persons, whosoever they might be, to

whom such term or reversion should come (i).

In connection with this subject we may here notice the

case of Sampson v. Easterby (^). It appeared that Sir Charles

Turner, being seised of an undivided third part of the tene-

ments after mentioned, with the appurtenances, by an inden-

ture of demise, (after reciting that Sir Charles did agree with

the defendant and five others to demise to them for twenty-

one years his undivided third part of the mines thereinafter

described ; that the defendant did, in pursuance of the said

agreement, take possession of the said third part an the 1st

of January, 1800; that the defendant had since the said 1st

of January, 1800, with the permission of Sir C. T., and

of the owners of the other two-third parts of the said

(/i) Kitchin u. Compton, 1 Sid. 157; Qc) Sampson v. Easterby, 9 Barn.

S. C, nom. Kitchen v. Buckly, or & Cres. .505 ; S. C. in error, nom.

Bunkly, 1 Lev. 109 ; T. Raym. 80; Easterby r. Sampson, 6 Bing. UX ; 4

1 Kcb. 565. 572. Mo. & Pa. 601 ; 1 Crompt. & Jerv.

(i) Hoc dem. Bamford v. Hayley, 105. And see Keppell v. Bailey, 2

12 East, 462. Loff't, 319. Myl. & K. 517. 542.
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mines^ taken down a smelting-mill belonging to them, situate

upon part of a tract of waste-ground within the manor of

Arkindale thereinafter mentioned, called Old Moulds, and

some other contiguous buildings ; and that the defendant

did engage to erect at his own expense a smelting-mill of

larger dimensions, with several adjoining buildings, upon

another part of the said tract of waste-ground ; which mill,

with the water-wheel belonging thereto, and the other build-

ings it had been agreed should be the property of Sir C.

T. and other two owners, in lieu of the mill and buildings

so taken down;) in consideration of the rents and covenants

thereinafter contained, Sir Charles did demise to the defend-

ant and the five others, then' executors, &c., all that his

undivided third part of all the mines, veins, &c., and other

minerals, which should during the continuance of that de-

mise be opened or gotten from or under all the moors,

commons, &c., situate within the several manors or lordships

of Arkindale, New Forest, and Hope, in the county of York,

or any of them ; and also of all mines and seams of coal and

quarries of stone -within the said manors; and also of all

smelting-mills, stamping-mills, &c., and buildings, standing

upon any part of the said moors, &c., which then were, or at

any time theretofore had been, commonly used for mining

purposes ; together with free liberty to dig, sink, &c., and to

build upon any part of the said moors, &c., all such smelting-

mills, stamping-mills, &c., as might be requisite for effectu-

ally working the said mines : habendum to the defendant

and the others for nineteen years; and the defendant did

for himself and his heirs, &c., covenant with Sir Charles, his

heirs and assigns, to maintain the said smelting-mill engaged

to be erected by him, in good repair, and at the expiration

of the term to deliver up the same in good repair : and the

court, after clearly expressing their opinion, that the recital

of the agreement, that the building should be erected, fol-

lowed by the express covenant to maintain and leave it,

amounted to a covenant in law to erect the building, held,

that, as the building covenanted to be erected and main-
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tained was to be built and used for mining purposes, and

Avas to be the property of the OAvners of the mines only, and

could not be the property of the owners of the mines except

in that character; and, if severed from its connection with

the mines, would not belong to the others, the covenant in

question tended, according to the language of Lord Chief

Justice Wilmot in Bally v. Wells (Z), to the support and

maintenance of the thing demised, and, therefore, passed to

a devisee of the reversion.

Notwithstanding some diversity of opinion {m), it is clear

that an assignee of part of the estate of reversion is an

assignee within the statute ; and whether the lessor, having

a reversion in fee, grant it in tail {n), for life (o), or for

years (p) ; or, ha^dng a reversion for his own life, grant it for

a term of years, either expressly determinable on the life of

the grantor, or grantee, or not
( q) ; or, as it is apprehended,

having a reversion for years, grant it for a less term, the

same rule prevails, and the grantee may avail himself of the

covenants and conditions subject to which the lessee holds.

In a late case (r), where A. possessed of a term of twenty-

one years, underlet to B. for that term, wanting twenty-one

days ; and afterwards, by deed poll, indorsed on the counter-

part of the under-lease, assigned to C. all his estate and

(0 Wilm. 346; S. C. 3 Wils. 25. 492; S. C, uom. Nurstie v. Hall, 1

(m) Winter's case, 3 Dy. 308, b. Vent. 10. In the pleadings in the case

Appowel V. Monnoux, Mo. 27, mnh. of Thm-sby v. Plant, p. 234, it is stated

S. C. Anon. 1 Vent. 58. that the grant of the reversion was for

(w) Bristow V. Bristowe, Godb. 161. twenty-one years if the lessor and his

(o) Athowe V. Heming, 1 Rol. 80-1, wife should so long live, (which, accor-

3d point; S. C, nom. Attoe v. Hem- ding to the case of The Earl of Derby

mings, 9 Bulstr. 281; S. C, nom. Alfo v. Taylor, 1 East, 502, would operate

V. Henning, Ow. 151. as a grant of part only of the estate of

{j)) Athowe V. Heming, sup. Anon, reversion,) while in the body of the

Mo. 93. pi. 230. Dowse v. Cale, 2 report, p. 237-8, the grant of therever-

Vent. 126 ; S. C, nom. Douse v. Earle, sion is stated to have been for the life

3 Lev. 264. And see Shei'ewood v. of the lessor, (who himself was only a

Nonnes, 1 Leon. 250. Holford v. tenant for life,) which would have con-

Hatch, 1 Dougl. 186. ferred on the grantee the whole rever-

{({) Athowe V. Heming, sup. Thurs- sion of the lessor,

by V. Plant, 1 Saund. 236; S. C. 1 Lev. (r) Burton v. Barclay, 7 Bing. 745;

259; 1 Sid. 401; 2 Keb. 439.448.468. S. C. 5 Mo. & Pa. 785.
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interest^ to hold to C. from thenceforth for all such time or

term therein as in the said counterpart was mentioned, the

coiu't held, that the habendum qualified the generality of the

grant, and conferred on C. a reversion, expectant on the

underlease, exactly coextensive with such underlease, and

entitled him, whilst the grant continued, to sue on all the

covenants, the same being incident to the immediate

reversion.

In like manner, whatever doubts may formerly have existed

to the contrary {s), it is now certain, that an assignee of the

reversion of part of the premises demised may maintain an

action of covenant, by virtue of the statute, whether he take

such part by operation of law, or act of the party (t) . Of con-

ditions, however, which are in their nature entire, none but the

assignee of the reversion of all the premises can take advan-

tage (m), unless it be severed by operation of law, and then

the owner of part of the premises may enter ; for instance, a

man possessed of lands for twenty years, and seised of other

lands in fee, leased all the land for ten years, reserving rent,

with clause of re-entry, and died ; whereupon the heir took

the reversion of the land in fee, and the executor the reversion

of the other land ; Manwood, C. B., held, that the condition

was divided according to the reversion {a?). So, where certain

lands in tail general, and others in tail special, were given to

one, who made a lease, rendering rent, and died, having

several issues inheritable to the respective entails ; it was

held, that the condition would go according to the rent {y).

The siu'renderee of the reversion of a copyhold was at first

(s) Sherewood v. Nonnes, 1 Leou. John, Cro. Jac. 329 ; S. C. in error,

250-2. Anon. 3 Leon. 1. Wiseman 2 Bulsti*. 102, numbered in report 112,

V. WaiTinger, Godb. 95 ; S. C, nom. by mistake. Twynam v. Pickard, 2

Wiseman v. Wallenger, Gouldsb. 44. Barn. & Aid. 105. Bally v. WeUs,

(0 Ardes v. Watkins, Mo. 549; Wilra. 341. 346.

S. C. Cro. Eliz. 637. 651. See Kitehin (it) Lee v. Arnold, 4 Leon. 27.

V. Compton, I Sid. 157; S. C, nom. Winter's case, 3 Dy. 308, b. Ap-

Kitchen v. Buekly, 1 Lev. 109; T. powel v. Monnoux, se»i&. S. C. Mo. 97.

Raym. 80 ; S. C, nom. Knight v. (x) Lee v. Arnold, 4 Leon. 27.

Bunkly, and Kitehin r. Buukley, 1 (y) Ibid.

Keb. 565. 572. Pyot v. Lady St.
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not considered to be within the statute {z) ; but in the case

of Glover v. Cope [a), after two solemn arguments, Holt, C. J.,

and the Court of King's Bench, came to a contrary con-

clusion, by determining that the grantee of the reversion of

copyhold lands was within the intention and the equity of

that statute, which they said was a remedial law, and of

great and universal use, and absolutely necessary as well for

copyholds as others, and that by this construction of the

statute no prejudice could arise to the lords of copyhold

manors ; and that the only reason why copyhold lands had

been adjudged not to be within the purview of other statutes

which contained general words was because of the respect to

the lord's prejudice.

And Sir John Leach, M. R. has recognized the authority

of this case (i).

An execution creditor is not entitled, as grantee of the

reversion, to rent falling due between the delivery of the writ

of elegit to the sheriff, and the inquisition (c).

Where a husband and wife (A. and B.) seised in right of the

Avife of an undivided moiety of land, and another party (C.)

seized of the other undivided moiety, concurred in a lease,

and the lessee's covenants were entered into with the husband

and C, it seems to have been considered that the covenants

would not run with the land in favor of an assignee of C,

who had purchased the interest of A. and B., at least without

an averment that the breach was committed in the lifetime

of A. (</).

It was formerly a rule of universal application, that, to

bring himself within the operation of the act, the grantee

{z) Beal v. Brasier, Cro. Jac. 305; Salk. 185; Comb. 185.

S. C, nom. Brasier v. Beale, Yelv. (i) Whitton v. Peacock, 3 Myl. &
222 ; Brownl. & Gold. 149. Swiii- K. 325 ; S. C. in a further stage, 2

nerton v. Miller, Hob. 177, per Ho- Bing. N. C. 411; 1 Hodg. 376.

bart ; and see Piatt v. Plomraer, Ci-o. (c) Sharp v. Key, 8 Mees. & Wei.

Car. 24. 379.

(a) Glover v. Cope, Carth. 205
;

(rf) Wootton v. Steffenoni, 12 Mees.

S. C. 3 Lev. 326; 4 Mod. 80; 1 Show. & Wcl. 129.

284; Skin. 296. 305; Holt, 169 ; 1
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must have taken tlie very reversion under wliicli the relation

of lessor and lessee subsisted. And^ therefore^ if lessee for

years underlet^ and the reversioner paramount purchased the

mesne reversion of the first lessee, or if the first lessee pur-

chased the immediate reversion paramount, in neither case

could the purchaser maintain an action for the rent of the

uuderlessee, the reversion to which the rent was incident

being destroyed by its union with the reversion paramount (e)

.

But the rule operated in these instances with so much

hardship that the legislature interfered, and enacted (/), that

where the reversion of any land expectant on a lease should

be merged in any remainder or other reversion or estate, the

person entitled to the estate into which such reversion should

have merged, his heirs, executors, administrators, successors,

and assigns, should have and enjoy the like advantage,

remedy, and benefit, against the lessee, his heirs, successors,

executors, administrators, and assigns, for non-payment of

the rent, or for doing of waste or other forfeiture, or for not

performing conditions, covenants, or agreements, contained

and expressed in his lease, demise, or grant, against the lessee,

farmer^ or grantee, his heirs, successors, executors, adminis-

trators, and assigns, as the person who would for the time

being have been entitled to the mesne reversion which should

have merged would or might have had and enjoyed if such

reversion had not been merged.

Tliis enactment, however, was open to much objection.

It made no provision for preserving the lessee's rights as

against the reversioner in whose estate the mesne reversion

might merge ; nor did it extend to the case of a superior

reversion, which absorbed that immediately expectant on the

lease, being itself merged in a reversion paramount. And,

(e) Le Seignor Tlire'r i\ Barton, Mo. 745 ; S. C. 5 Mo. & Pa. 785. Wootley

94. Burleigh v. Brags, cited, 2 Rol. 245. v. Gregory, 2 Yo. & Jerv. 536. Thorn

Chaworth v. PhiUips, Mo. 876. Black- v. Woollcombe, 3 Barn. & Adol. 586.

ston V. Heap, Godb. 279. Webb v. (/) 7 & 8 Vict. c. 76. s. 12, "An
Russell, 3 Term Rep. 393. Stokes v. act to simplify the transfer of pro-

Russell, 3 Term Rep. 673 ; S. C. 1 Hen. perty.

'

Blac. 562. Bui-ton v. Barclay, 7 Biiig.
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moreover, the words in italics were perfectly unintelligible.

The clause was, therefore, repealed by 8 and 9 Vict. c. lOG,

which, in lieu of it, provides [g), that when the reversion expect-

ant on a lease, made either before or after the passing of it, of

any tenements or hereditaments of any tenure shall, after the

1st of October, 1845, be surrendered or merge, the estate

which shall for the time being confer as against the tenant

under the same lease the next vested right to the same

tenements or hereditaments, shall, to the extent and for the

purpose of preserving such incidents to, and obligations on,

the same reversion, as, but for the surrender or merger

thereof would have subsisted, be deemed the reversion

expectant on the same lease.

With this exception, the rule above noticed is in full oper-

ation. And, therefore, if a conveyance be made by A. to B.

and his heirs, to such uses as C. shall appoint, and in default

of appointment to C. in fee; and C. make a lease out of his

seisin to D., and afterwards appoint the reversion to E. ; as

E., claiming as an appointee, takes not as the assignee of C,

the donee of the power, but as the assignee of A., the donor,

it follows that E. does not come in of the reversion in respect

of which the lease subsists, and, consequently, is not a grantee

of the reversion under the statute [h).

So, where a copyholder in fee, without sm'rendering his

copyhold to the use of his will (i), devised it to A. in fee, who

was admitted, and surrendered to the use of B., who was ad-

mitted, and devised it to C, who leased it to D., and the heir

of the original devisor afterwards surrendered to the use of

C, it was held that a purchaser from C. could not sue the

lessee on the covenants contained in the lease {k).

i'j) 8 & 9 Vict. c. 106. s. 9. 3 Myl. & K. 325; and see Webb v.

(h) Roach v. Wadham, 6 East, 289

;

Russell, sup. The marginal abstract

S. C. 2 Smith, 376. of Whittou v. Peacock in 2 Bing. N. C,

(0 This was before the passing of where the lessor is described as having

the act of 55 Geo. 3. c. 192, which ren- an equitable estate, is not correct, as

dered a surrender to the use of a will the lessor had ui fact no estate what-

mnieccssary. ever. Sec Gouldsworth v. Knights,

(k) Whitton V. Peacock, 2 Bing. N. C. 11 Mees. & V^el. 343. Hodges, in his

4 1
1

; S. C. 1 Hodg. 376 ; S. C. in Equity, report, has fallen into the same mistake.
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So, if oiie make a lease, and afterwards sell the reversion to

another, having granted it in the interval to a mortgagee, the

purchaser cannot sue the lessee on his covenants ; as the legal

estate of the reversion, to which the rent and covenants are

incident, is in the mortgagee, and the purchaser has an equi-

table estate only (Z).

In like manner, a tenant holding for a term of years under

an instrument professing to be a lease, but which in fact,

though executed by the lessee, is not executed by the lessor,

is not liable, at the suit of a devisee for life under the lessor,

for a breach of covenant contained in the deed, the de\isee

not being an assignee of the reversion to which the covenants

in the instrument declared upon are annexed (m). In such

a case, one of two consequences follows from the non-execu-

tion of the deed by the lessor ; either the covenants in the

lease are void, on the ground of theu' being entered into

in contemplation of a lease for a certain term of years,

which fails {n) ; or, supposing the lease not to be essen-

tial to the validity of the covenants, still, as they are an-

nexed to a reversion expectant upon a mere lease at will,

such only being the interest that passes to the lessee by

the parol demise of the lessor, implied by his assent to

the holding ; the tenancy determines by the death of the

lessor; and in either view of the case the plaintiff cannot

recover (o)

.

Persons claiming in the post by act of law, as the lord by

escheat, for forfeiture on mortmain, or the like, are under

the same disability {p)

.

But a bargainee of a reversion, by deed indented and

enrolled, though, according to Coke {g), not in the pe?' by

(I) The Mayor, &c. of Carlisle v. Com. Dig. Covenant, (F) ; & Rose v.

Blamii'e, 8 East, 487. Wilkins r. Fry, Poulton, 2 Barn. & Adol. 831. See,

1 Meriv. 266. Balls v. Margrave, however, Cooch v. Goodman, 2 Q,. B.

3Beav. 284. 580; S. C. 2 Ga. & Dav. 159.

(m) Cardwell v. Lucas, 2 Mees. & (o) Cardwell r. Lucas, sup.

Wei. HI ; S. C. 2 Gale, 203, Qj) Co. Lit. 215, b.

(n) Accoi'ding to the doctrine laid (q) Co. Lit. 215, b.

down in Soprani v. Skurro, Yelv. 18.
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the bargainor, is an assignee within the statute (r) ; and so is

cestui que use (s). A devisee of the reversion is also an

assignee within the statute {t). And, in like manner, where

a will was made to the use of A. for life, with remainder to

B. for life, with remainders over, and, in pursuance of a

power, A. leased to C, who covenanted with A., his heirs

and assigns, for payment of the rent to him, and to such

other person as should be entitled to the freehold, &c., the

court held, that, as the lessee, in contemplation of law,

derived his interest from the donor, and not from the donee,

of the poAver, and as the plaintiff, B., came in as second

tenant for life under the will of the donor, he stood in the

relation of assignee to the donor, and consequently might

maintain an action of covenant against the lessee for rent

accruing after A/s decease {u).

So, where one devised to his son for life, with power of

leasing for twenty-one years in possession, and gave his

executors a power to raise money by mortgage of his real

estate in fee or for years, and the son in 1813 granted a lease

to one Clement for ninety-nine years, if he (the son) should so

long live, and afterwards in 1814, by virtue of his power,

appointed the premises to the defendant for twenty-one years

in possession, and the executors afterwards appointed them

to the plaintiff for 1000 years by way of mortgage, it was

determined, that the leasing power given to the tenant for

life was not suspended by the lease of 1812, so far as regarded

the mortgagee, and that the mortgagee had the immediate

(r) Ibid. Appowel v. Monnoux, Mo. & Selw. 382. Whitlock's case, 8 Co.

97; Winter's case, semb. S. C. 3 Dy. 69, b. The decision, however, of Isher-

308, b. 8 Co. 92, a. Lee v. Arnold, wood v. Oldknow seems at variance

4 Leon. 29. with Lord Eldon's position, that an

(«) Co. Lit. 21 5, a. b. action of covenant could not be brought

(t) Machel v. Dunton, 2 Leon. 33; by him in whose favor a covenant was

S. C. Ow. 54. 91. Roe dem. Bamford made, as well as by him in whose name
V. Hayley, 12 East, 464-C. Sampson it was made; Ex parte Peele, G Ves.

V. Easterby, 9 Barn. & Cres. 505; S. C, 604. Ex parte Richardson, 14Ves. 187.

in error, 6 Bing. 644; 1 Crompt. & Collins v. Plumb, 16 Ves. 445. Gilby

Jerv. 105; 4 Mo. & Pa. COl. v. Copley, 3 Lev. 138. 140. But see

(m) Isherwood v. Oldknow, 3 Mau. now 8 & 9 Vict, c. 106. s. 5.
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reversion in him, and might siie upon the covenants con-

tained in the lease of 1814 {x).

We may mention in this place that, by the Statute of 3 & 4-

W. 4, c. 74 [ij), the rents and profits of the lands of a bank-

rupt tenant in tail until disposition, or until it shall be

ascertained that such disposition shall not be required for

the bankrupt's creditors, are to be received by the assignees

for the benefit of the creditors ; and that the assignees are

empowered to proceed by action of debt for recovering such

rents and profits, or to distrain for the same, &c. ; and also

to enforce the observ^ance of all covenants, conditions, and

agreements, in respect of the lands, and of the rents and

profits thereof, and of entry into and upon the same lands

for the non-observance of any such covenant, condition, and

agreement, and of expelling the tenants thereof, and thereby

determining the estate of the persons who shall not have

observed such covenants, conditions, and agreements, as the

bankrupt would have had in case he had not been adjudged

a bankrupt : And it is provided, that the clause shall apply to

all lands held by copy of court roll ; but shall only apply to

those lands of any other tenure which any commissioner

acting in the execution of the fiat might have power to

dispose of under the act after the bankrupt's decease.

The right of the grantee of the reversion to maintain an

action of covenant against the lessee, or his executors, will

not be defeated by the lessee's assignment {z) or under-

letting [a) of the premises ; nor will the death of a person on

whose life the reversion is granted prejudice the grantee's

remedy, provided the right of action accrue before the death.

Therefore, where a party seised in fee demised certain pre-

mises for years, and afterwards granted his reversion to a

{x) Bringloe v. Goodson, 4 Bing. land, Cro. Jac. 399. 521 ; S. C. 1 Rol.

N. C. 726; S. C. 6 Scott, 502; 1 Arn. 359; 3 Bulstr. 163. Harley v. King,

322. 2 Crompt. Mees. & Ros. 18. The case

{y) 3 & 4 W. 4. c. 74. s. 67. of Humble v. Oliver, Poph. 55; S. C,
(z) Anon. Godb. 270. pi. 378. Thurs- nom. Humble ;;. Glover, Cro. Eliz. 328

;

by V. Plant, 1 Sid. 402. Edwards v. Gouldsb. 182; Mo. 351, was in deht.

Morgan, 3 Lev. 233. Bret v. Cumlier- (ft) Brome v. Hore, Cro. Eliz. 633.
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woman for life, who granted it over to a man for forty years,

if she should so long live, and after rent had become due the

woman died, it was held, that an action might be maintained

by the grantee for the forty years, notwithstandiDg the death

of the cestui que vie, the covenant having been broken, and

his right of action having accrued, before his estate deter-

mined by the death of the cestui que vie {b) .

If the reversion expectant on a lease be conveyed to one

pour autre vie, in an action of debt for rent, he must aver, or

it must appear by some necessary implication, that the cestui

que vie was alive when the rent accrued due (c)

.

(6) Athowe r. Heming, 1 Rol. 80-2, (c) Fryer v. Coombs, 11 Add. &,

4th point; S. C, nom. Attoe v. Hem- Ell. 403; S. C. 4 Per. & Dav. 119. 120,

mings, 2 Bulstr. 281 ; S. C, nom. Alfo n. (a) Wootton v. Steffenoni, 12 Mees.

V. Henning, Ow. 151. & Wei. 129. 134.
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CHAPTER V.

OF THE EFFECT PRODUCED ON THE TENANCY BY THE
LESSEE'S ASSIGNMENT DURING LIFE OF HIS TERM ; CON-

SIDERED WITH REFERENCE AS WELL TO THE RIGHTS AS

THE LIABILITIES OF THE ASSIGNEE ; AND OF THE PRIN-

CIPLES ON WHICH COVENANTS RUN WITH THE LAND.

^HE transfer of tlie lessee's interest to another carries

with it, as before observed {a), the pri\dty of estate, and

privity of contact in respect of estate, previously subsisting

between the lessee and lessor. The term privity of contract

in respect of estate is used, because it is not to be understood

that all the engagements forming the subject of pai'ticular

provision in the lease follow the devolution of the term ; for

such as are collateral to the lessee's interest are unaffected

by the transfer, and confer neither right nor impose liability

on the assignee. It, therefore, becomes necessary to ascer-

tain in what cases these rights and liabilities will pass with

the estate, or, to use the more technical expression, will run

with the land, and to point out the principles of the distinc-

tions that have been established.

In Spencer's case {b), decided in the reign of Queen

Elizabeth, and from that time to the present invariably

recognized as the leading authority on the subject, these

distinctions were first taken ; and we find that in some cases

the charge and benefit of the covenant will devolve on the

assignee whether he be expressly named or not : that is

whether the lessee covenant for his assigns, as well as for

himself, or not ; in other cases, that the covenant will not pass

(a) Ante, p. 351 of this volume. (5) Spencei''s case, 5 Co. 16, a.;

Curtis y. Spitty, 1 Bing. N. C. 756. 760; confirmed by Bally v. Wells, 3 Wils.

S. C. 1 Hodg. 153. 25. 27 ; S. C. Wilm. 341.
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himself, or not; in other cases, that the covenant will not pass

to the assignee unless he be expressly named ; and thirdly,

that, in some instances, neither the charge nor benefit of

the covenant will pass with the term, although he be expressly

named.

This is the result of three rules laid down in Spencer's

case. We may now proceed to examine them separately,

showing their application to cases of more modern determi-

nation
; premising, however, that covenants which being

entered into by the lessee fall as charges on his assignee,

will, if entered into by the lessor, fall as charges on the

grantee of the reversion ; and that where, on the one hand,

the grantee of the reversion, may maintain an action against

the lessee, or his assignee, there, on the other, mutatis

mutandis, an action may be maintained by the lessee, or his

assignee, against the grantee of the reversion. In other

words, the rights, liabilities, and remedies, are reciprocal,

and attach on the term on the one part, and on the reversion

on the other, until the expiration or sooner determination of

the tenancy.

First, then, it was resolved, that when a covenant extends

to a thing in esse, parcel of the demise, the thing to be done

by force of the covenant is guodammodo annexed and appur-

tenant to the thing demised, and will go with the land, and

bind the assignee, although he be not bound by express

words. As if the lessee covenants to repair the houses

demised to him during the term, that is parcel of the contract,

and extends to the support of the thing demised; and,

therefore, is guodammodo annexed and appurtenant to houses,

and will bind the assignee, although he be not bound ex-

pressly by the covenant. Here it will be perceived that the

houses, being in esse, constitute what is technically termed

parcel of the demise ; the case differing in this respect, as we

shall see presently, from a covenant to repair houses agreed

to be built at a future day on the land demised. A covenant to

leave the demised premises in repair is of the same kind as a

VOL. II. D D
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covenant to repair them (c) ; and tlie cases in the note [d)

below are to the like effect.

Upon the same principle, covenants entered into by the

lessee relative to the payment of the rent (e), the mode of

cultivating (/), occupying {(/), or" trading upon [h) the pre-

mises ; or by the lessor for the title to, or quiet enjoyment

of(i), or for further assuring (A:), the premises demised; for

suppljdng them with water (/) ; for the renewal of the lease (m);

for granting to the lessee so many estovers as will repair,

or as he shall burn within, his house during the term [n)

;

'for payment for hay and straw left upon the demised

premises at the expiration of the term (o) ; will run with the

land, although the assigns be not expressly named.

A covenant in a mining lease that the lessor shall be at

liberty to use the ropes, &c., to descend into the mines, to

Adew them, &c., will also run with the reversion in favor of

an assignee {p).

(c) Matui'es v. Westwood, Cro. Eliz.

599, 617; S. C, nom. Mathuris v. West-

roray, Mo. 527.

(fZ) The Dean and Chapter of Wind-
sor's case, 5 Co. 24, a. ; S. C, nom. Hide,

or Hyde, v. Dean and Canons of Wind-

sor, Mo. 399; Cro. Ehz.457, (the paging

in Cro. Eliz. from 457 to 472, both in-

cluded, is by mistake repeated; the 457

above refers to the 2nd page of that

nimiber,) 552. Kitchin v. Compton,

1 Sid. 157; S. C.,nom. Kitchin v. Buck-

ley, T. Raym. 80; 1 Lev. 109; 1 Keb.

565. 572, Buckley v. Pii-k, 1 Salk. 316.

Conan v. Kemise, W. Jo. 245; S. C,
nom. Congham v. King, Cro. Car. 221.

Tilney v. Norris, 1 Ld. Raym. 553;

S. C. 1 Salk. 309; Carth. 519.'

(c) Parker r. Webb, 3 Salk. 5. Por-

ter V. Swetnam, Sty. 406. Stevenson

V. Lambai'd, 2 East, 575. Vyvyan v.

Arthur, 1 Barn. & Cres. 410. 416; S. C.

2 Dow. & Ry. 670. 675.

(/) Cockson V. Cock, Cro. Jac. 125.

Sail V. Kitchingham, 1 Mod. 1 58. And
see Hughes v. Riehman, Cowp. 125.

Bally V. Wells, 3 Wils. 25. 32; S. C,

Wilm. 341. 352.

(^) Tatem v. Chaplm, 2 H. Blac. 133.

And see Chickeley's case, Dy. 79, a.

(/() Mayor of Congleton v. Pattison,

10 East, 130. 136-8.

(/) Lewis p. Campbell, 8 Taunt. 715;

S.C. 3 J. B. Mo. 35; Campbell v. Lewis,

S. C. in error, 3 Barn. & Aid. 392.

(h) Middleraore v. Goodale, Ci*o. Car.

503; S. C. W.Jo. 406.

(I) Jourdain v. Wilson, 4 Bam. &
Aid. 266.

(m) Isteed v. Stoneley, 1 And. 82,

pi. 148. Anon.Mo.159.pl. 300. Bally

V. Wells, 3 Wils. 25. 29; S. C. Wihn.
341. 345. Vernon v. Smith, 5 Barn. &
Aid. 1. 11. Furnival v. Crew, 3 Atk.

83. 88. Roe dem. Bamford v. Hayley,

12 East, 464. 469. Simpson v. Clajton,

6 Scott, 469; S. C. 1 Am. 299; 2 Jm-.

892. Dowager Duchess of Chandos v.

Brownlow, 2 Ridgew. P. C. 345. 410.

(n) Spencer's case, 5 Co. 1 7, b.

(o) Boyes». Hewetson, 2Scott,831;

S. C. 2 Bing. N. C. 575.

( p) Bradburne v. Botfield, 14 Mecs.

& Wei. 559. 57.3.
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So, a covenant to insure the demised premises, coupled

•with a provision for applying the insurance money in rein-

stating them, in case of fire, will run with the land (q) . So

Tiill a covenant to insure, unaccompanied by such a provision,

if the premises lie within the limits comprised in the weekly

bills of mortality; for the act of 14 Geo. 3. c. 78. s. 83,

empowers insurance offices, at the request of the owners of

buildings injured by fire, to cause the insurance money to

be expended in repairs, thus rendering it compulsory on the

lessee to have the money so expended, and placing the lessor

in the same situation as if the covenant had been to repau'

or rebuild in case of damage by fire (r). It is apprehended,

however, notwithstanding the remark of Mr. Justice Best,

apparently to the contrary {s), that a mere covenant to insure

premises not lying within the limits just referred to, unac-

companied with a stipulation for applying the insurance

money to their restoration, will not run with the land, no

legal process being available to the lessor to enable him to

obtain possession of the produce of the policy.

So again, where a party seised of a piece of land and a

mill made a lease of the land, habendum to the lessee, yield-

ing certain rents, and also doing suit to the mill of the lessor,

his heirs and assigns, by grinding all such corn there as

should grow on the demised premises during the term, and

the lessor devised the mill and the reversion of the premises

in lease to the plaintiff, the court held, that, so long as the

mill and the reversion of the land continued united in the

same person, an action of covenant might be maintained by

him, at common law, on the covenant implied from the

reddendum, which was in the nature of a covenant to render

a rent {t).

(q) Vernon v. Smith, 5 Barn. & Cres. 410; S. C. 2 Dow. & Ry. 670.

Aid. 1. Lord Uxbridge v. Staveland, 1 Ves. 56.

(»•) Ibid. Hamlcy V. Hendon, 12Mod. 327. And
(s) 5 Barn. & Aid. .0. See this dis- see Harper j>. Burgh, 2 Lev. 206; S. C,

cussed, ante, p. 226 ct seq. of this nora. Harper v. Bird, T. Jo. 102; &
volume. Sampson v. Eastcrby, 9 Barn. & Cres.

(0 Vyvyan v. Arthur, 1 Barn. & 505; Easterby v. Sampson, S. C. in

D n 2
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So, wliere a lessee covenanted with his lessor that if he

(the lessee) should grind grain growing on the premises

demised to him at any mill save the mill belonging to the

lessor, he would pay him, his executors, &c., 5s. a barrel for

grain so ground, as if the same had been due for rent, it

was held that the covenant would run with the reversion {u).

Lord Brougham, in commenting on the decision in Vy\yan

V. Arthur, said {w) :
" It is difficult to reconcile this decision

with Spencer's case, and the others, which hold, that the

thing to be done must be on the demised premises ; and it is

equally difficult to avoid a suspicion that the pecuhar nature

of the thing in question, grinding at a mill of the lessor,

had some influence upon the court in supporting the cove-

nant as real. The familiar idea of a lord's mill, and of the

Inill-ser^dce due from the soke, not unnaturally mixes itself

with the consideration of such cases, and leads one to forget

for the moment the origin of that service, in the feudal

relation of the lord of the mill and the manor, and the

tenants of the manor. Accordingly, the court speaks of

'rent service,' and says that this was in the nature of such

a render. Perhaps cases might be put in which a covenant

by ix) the lessee would not have been so certainly held real.

Suppose it had been to carry all the cattle or poultry raised

on the farm to market where the lessor had pickage and

stallage, or to purchase all cloth used upon it at the lessor's

shop. It is not necessary for supporting the \aew I take of

the case at bar, to determine whether in a lease such cove-

nants would have been collateral ; but it would probably {y)

have been found more difficult to hold them real, as being in

the nature of rent service, than where the obligation referred

to grinding at the landlord's mill."

error, 6 Bing. 644 ; 1 Crompt. & Jerv. Brougham, C, 298.

105. {x) In Mylne & Keen's report, p.

(m) The Bishop of Raphoe r. Hawkes- 541, it is printed by mistake "<o the

worth, Huds. & Bro. 606. lessee." Itis6yin the report by Cooper.

(w) Keppell V. Bailey, 2 Myl. & K. (y) So in both reports ; but Qy. as

517. 541 ; S. C. Cooper's Sel. Ca. temp, to the omission of the word not.



Ch. v.] effect of assignment of term. 405

111 the case of Bally v. Wells {z), where a lessee of tithes

covenanted for himself, his executors, administrators, and

assigns, not to let any of the farmers of the land out of which

the tithes issued have any part of the tithes without the

consent of the lessor, an assignee was held to he bound

by the covenant; as a covenant might be annexed to pass

with an incorporeal hereditament as well as with a corporeal

one. It is true that the lessee covenanted expressly for

his assigns ; but Lord Chief Justice Wilmot, in pronounc-

ing judgment, remarked («), that if the covenant had not

named assigns, it might be very plausibly argued that it

would have bound the assignee, as a covenant to repair, or

occupy the estate in any particular manner prescribed by

the lessor.

So, where a demise was made of the customs of the fairs

and markets of the town of A., and of all profits, benefits,

and advantages thereto belonging, at a certain yearly rent,

which the lessee covenanted for himself, his heirs, executors,

and administrators, with the lessor, his heirs and assigns, to

pay ; it was held, that an assignee of the lease was bound by

the covenant without being named [h).

Secondly, it was resolved in Spencer's case (c), that w^hen

the covenant extends to a thing which is not in being at the

time of the demise, it cannot be aj)purtenant or annexed to

the thing which hath no being 3 as in the case of a covenant

by a lessee to build a wall upon part of the land demised

;

there the covenant concerns a thing which was not in esse at

the time of the demise made, but to be newly built after, and

being entered into by the lessee for himself, his executors and

administrators, without naming his assigns, shall bind the

covenantor, his executors or administrators, and not the

assignee; for the law will not annex the covenant to a thing

(2) Bally V. Wells, 3 Wils. 25 ; S. C. {h) Earl of Egremont v. Keene, 2 Jo.

Wilm. 341, A pproved of in The Mayor Ir. Exch. 307; & Lord Lucan i;. Gil-

of Congleton v. Pattisoii, 1 East, 1 30. dea, Ir. K. B., there cited.

And sec Brewer v. Hill, 2 Anstr. 413. {c) Spencer's case, 5 Co. IG, a. b.,

(a) Wilm. 34!). 1st and 2nd resolutions.
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which hath no being (d). But it was resolved {e), that if the

lessee had covenanted, for himself and his assigns, to make a

new wall upon some part of the thing demised, forasmuch as

it was to be done upon the land demised, it would bind the

assignee; for although the covenant extended to a thing

to be newly made, yet, as it was to be made upon the thing

demised, and the assignee was to take the benefit of it, it

should bind the assignee by express words.

This distinction between things in esse and things not in

esse at the time of the demise, though somewhat artificial,

and never recognized in terms of approbation, has been

followed in all subsequent cases calling for its application (/).

And, accordingly, where a lessee covenanted, for himself and

his assigns, to build a house on the land demised by such a

day, and to keep it repaired, and after the day an action of

covenant was brought against the assignee for not repairing,

who pleaded that the house was not built before the day,

the court held that the plea was a negative pregnant, and

bad ; but it was agreed, that the covenant, being for a new

thing, would not have bound the assignee, unless he had

been expressly named [g).

So, where a lease contained an agreement, that, at the

end of the term, a valuation should be made of all the fruit-

trees and bushes then on the premises demised wliich should

have been planted by the lessee, and that the same should

be delivered up to the lessor, his executors, administrators,

or assigns, at the appraised price ; and the lessor, for himself,

his executors and administrators, covenanted with the lessee

(d) Anon. Mo. 159. pi. 300;& Smith And Wilson states, p. 34, that the

V. Arnold, 3 Salk. 4, to the contrary, court, in Bally v. Wells, adliered to

cannot be relied on. In page 29 of Lord Coke's opinion.

3 Wils. (Bally v. Wells,) it would seem (e) 2nd resolution,

that the com't considered an assignee, (/) See the Mayor of Cougleton v,

not named, bound by a covenant to Pattison, 10 East, 135. Sampson v.

build on the premises; but, according Easterby, 9 Barn. & Cres. 505; East-

to Wilmot's report, p. 349, the learned erby ;;. Sampson, S. C. in error, 6 Bing.

C. J. was merely stating that it had 644; 1 Crompt. & Jerv. 105.

been so held in Mo. 159, and not ex- (y) Anon. 12 Mod. 384, case 643.

pressing his own opinion to that effect. Cockson v. Cock, Cro. Jac. 125.
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to pay such price accordingly, and afterwards assigned his

reversion, and, on the assignee's refusing to comply with the

agreement, the lessee brought his action of covenant against

him
J

the court held, that, as the subject matter did not

relate to a thing in esse at the time of the demise, and the

lessor's assigns were not named in the covenant, the defend-

ant was not liable {Ji).

The case of Hemingway v. Fernandes {i) also fell within

the second resolution of Spencer's case. By articles of

agreement, reciting that two persons of the name of Harter

were lessees of the mines, beds, or seams of coal within and

under certain closes adjoining the lands, the subject of the

agreement, the plaintiff agreed to let to the Barters such

parts of the said lands as should be necessary for the purpose

of making a railway from their colliery to communicate with

another railway, called the Lake Loch Railway, together with

full liberty for the Harters, their executors, administrators,

or assigns, to make such railway upon and over the said lands

for the carriage and conveyance of all such coal as should at

any time during the term be gotten by the Harters, their

executors, administrators, or assigns, in or from the said

colliery; and also the like liberty for the Harters, their

executors, administrators, or assigns, to make and use two

Avharfs or staiths adjoining each other upon such part of

the lands of the plaintiff on the south side of the loch

adjoining the river Calder as should thereafter be pointed out

by the plaintiff, his heirs or assigns, for the purpose of deli-

vering such coal into or on board of boats, or other vessels

at that point; at the yearly rent of 6/. 65. for every acre of

land taken, and 2 c?. a ton for the coals raised from the

colliery, and conveyed by the railway. The Harters for

themselves, their executors, administrators, and assigns,

agreed to complete the railway before such a time, and, after

completion, that they, their executors, administrators, and

(/t) Grey v. Cuthbertson, 2 Chit. {i) Hemingway t), Fernandes, 13 Sim.

4t(2; S. C. 4 Dougl. 351 ; 1 Selw. N. P. 22S.

407, 10th edit.
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assigns, would at all times during the term carry and convey

all such part of the coal worked from the colliery, as should

be intended to be shipped, or for water-sale, upon the said

railway, to the said dehvery-staith or wharf. The agreement

contained other provisions, in some of which the assigns

of the Harters were named ; in others, not. The Harters,

after working the colhery, and using the railroad, for some

years, assigned their interest in both to the defendants, who,

after using the railroad for about three years for the purpose

aforesaid, transported large quantities of coal abroad from

their colliery, by a different route, and denied their liability

to pay the 2d. a ton reserved. But the court held, that the

word assigns in connection with the names of the Harters

referred to their assigns of the railway, and not of the col-

liery; that the case fell expressly within the second resolution

in Spencer's case {k), and bound the defendants to the per-

formance of the covenants contained in the agreement.

In Spencer's case it was further resolved (/), that although

the covenant be for the lessee and his assigns, yet if the

thing so to be done be merely collateral to the land, and do not

touch or concern the thing demised in any sort, the assignee

shall not be charged. Thus, where the lessee covenants for

himself and his assigns to build a house upon the land of the

lessor, which is no parcel of the demise, or to pay any colla-

teral sum to the lessor, or to a stranger (m) ; or to make a

communication by water from the demised premises, through

other persons' lands, to another place, to facilitate access to

a market {n) ; in none of these cases ^vill a covenant bind an

assignee.

So, where a lessee of land, on which a silk mill was about

to be erected, covenanted for himself, his executors, admini-

strators, and assigns, not to receive to work in the business

of the mill any persons legally settled in any other parish.

(k) 5 Co. 16, b. (m) Spencer's case, 5 Co. 1 6. Majho
(I) 2iid resolution. And see tlie v. Buckhurst, Cro. Jac. 438.

judgment of Holi-oyd, J., in Vernon r. (r,) Tlie Mayor of Congleton v. Pat-

Smith, 5 Barn. & Aid. 1-7. tison, 10 East, 138.
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without a parish certificate, it was held, that the covenant

would not run with the land, or bind an assignee of the

premises, although named; for, admitting that the employ-

ment of strange uncertificated work-people might collaterally

afi'ect the lessors as to other lands they might possess in the

said parish, by increasing the poor's-rate upon them, yet it

could not afi'ect them even collaterally in respect of the

demised premises during the terra (o).

So, a covenant by a lessee for himself, his executors,

administrators, and assigns, with his lessor, from time to

time to indemnify the churchwardens and overseers of the

poor of the parish where the demised premises were situate,

and the owners and occupiers of lands within the parish,

from all costs, rates, taxes, assessments, and charges, by

reason of the lessee, his executors, administrators, or assigns,

taking an apprentice or servant who should thereby gain a

settlement, or become chargeable to the said parish, was held

not to run with the land (/>). And so was a covenant by a

lessee that he, his executors, administrators, or assigns, would

grind, at the plaintifi''s mill, all the corn, grain, or malt,

they should have occasion to use or spend {g) ; though Lord

Hardwicke said (r), that had it been covenanted to grind all

the corn, &c., they should spend ground, it might relate to

the premises, and, running with the land, bind the assignee.

Lord Brougham, however (s), regarded this opinion, obiter,

and faintly stated, as but a shght authority for the latter

proposition.

In like manner, it has been determined, that a covenant

by a lessor to give the lessee a right of pre-emption of an

adjoining piece of ground, in case the lessor should receive

an advantageous ofl'er for it, being a thing collateral to the

demised premises, will not run with them in favor of an

(o) The Mayor of Congleton v. Pat- (5) Lord Uxbridge v. StaveLaud,

tisou, 1 East, 1 30. Keppell 1;. Bailey, 1 Vcs. 5G.

2 Myl. & K. 517. 544; S. C. Cooper's (y) Ibid.

Sel. Ca. temp. Brougliam, C, 2D8. (.s) Keppell v. Bailey, 2 Myl. & K.

(2)) Walsh V. Fusscll, (j Biiig. 163; 517. 540; >S. C. Cooper's Sel. Ca. temp.

S. C. 3 Mo. & Pa. 457. Brougham, C, 298.
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assignee of the lessee, though assigns be named {t). So, if

the case be reversed, and the lessee covenant to give pre-emp-

tion of other land to the lessor, the assignee of the lessee,

though also owner of the other land, will not be bound by

the covenant {lo). And if the case should call for a decision,

it would probably be held, that a covenant by a lessee of iron

works, for himself, his''executors, administrators, a7id assigns,

with his lessor, the owner of a neighbouring lime-work and

railroad, always to use the lime-work and rail-road for making

iron at, and carrying it from, such demised iron works, would

not run with the land (a?).

It is apprehended, though the authorities are not decisive,

that a covenant by the lessee of a wine-tavern with the

lessor to keep an account of the wine sold, and to pay him or

his assigns 305. for every tun sold, will not run with the

land (y).

Whether a covenant by the lessee of a public house, for

himself and his assigns, to purchase of the lessor all the

beer that shall be consumed on the demised premises, will

bind an assignee, has long been questionable. Lord

Kenyon {2) and Lord Tenterden {a) declined to determine

the point, it not being necessary to do so with reference to

the cases before them; Bayley, J., however, in the latter, said,

that he thought it would be very difficult to show that it was

not governed by the Mayor of Congleton v. Pattison (b).

And in the late case of Keppell v. Bailey (c). Lord Brougham

declared (c?), that he was not aware of any decision having

(t) Collison V. Lettsom, 6 Taunt. 224

;

Eliz. 62. Bally v. Wells, 3 Wils. 25. 32.

S. C. 2 Marsh. 1. Keppell v. Bailey, And see James v. Blunck, Hardr. 88.

2 Myl. & K. 544; S. C. Cooper's Sel. (s) Hartley v. Peliall, 1 Peake, 131,

Ca. temp. Brougham, C, 298. and, 3rd edit., 178.

(w) Keppell V. BaUey, 2 Myl. & K. (a) Doe dem. Calvert v. Reid, 10

517. 544; S. C. Cooper's Sel. Ca.^mp. Barn. & Cres. 849.

Brougham, C, 298. (5) Ante, p. 408-9 of this volume.

{cc) Keppell v. Bailey, 2 Myl. & K. (c) KeppeU v. Bailey, 2 Myl. & K.

517.534.546; S. C. Cooper's Sel. Ca. 517; S. C. Cooper's Sel. Ca. temp,

temp. Brougham, C, 298. Brougham, C, 298.

(l/) Anon. Godb. 120, case 140. (d) 2 Myl. & K. 545. Coop. Sel.

Purfrey's case, semb. S. C, Mo. 243. Ca. temp. Brougham, C, 329.

Gallies v. Budbery, semb. S. C, Cro.
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ever authorised the position, that such a covenant would

bind the assigns of the lessee ; and that, as the law then

stood, he had no hesitation in saying that whoever would

make sure of the benefit of such a covenant, must provide

against assignment without license, which might enable him

to renew the covenant with the assignee of the lease.

Thus we see, (to take part of Lord Brougham's judgment

in the case of Keppell v. Bailey (e) so often quoted) :

—

" The

law does not leave the reversioner the absolute license to

invent covenants which shall affect the land in the hands of

those who take by assignment of the term. The covenant

must be of such a nature as ' to inhere in the land,' to use

the language of some of the cases ; or 'it must concern the

demised premises and the mode of occupying them,' as it is

laid down in others ;
' it must be quodammodo annexed and

appurtenant to them,' as one authority has it ; or, as another

says, ' it must both concern the thing demised, and tend to

support it, and support the reversioner's estate.' Within

such limits, restraints upon the land demised may be imposed,

which shall follow into the hands of persons who are

strangers to the contract of lease, and who only become

privy to the lessor through the estate which they take by

assignment in the demised premises. But this is no more

than saying, that, within such Umits, the owner of the land

may retain to himself, and his assignees of the reversion, a

certain control over, or use of, the property which remains

in himself, or which he has conveyed to those assignees;

and that he may so retain it into whose hands soever, as

lessee, the temporary possession may have come. Even he,

the continuing owner, is confined within certain limits by

the view which the law takes of the nature of property, and

if beyond those limits he were to imagine a stipulation, the

covenant in which he should embody it would not run with

the land, but only bind the lessee personally, and his

representatives."

(e) 2 Myl. & K. 537; Coop. Sel. Ca. temp. Brougham, C, 318.
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The same learned judge held, that equity would not

interfere, on the ground of notice, to burthen an assignee

with the performance of covenants, to which, in consequence

of their not running with the land, he was not liable at law.

" The knoAvledge," said Lord Brougham (/), "by an assignee

of an estate that his assignor had assumed to bind others

than the law authorises him to affect by his contracts ; had

attempted to create a real burthen upon property, which is

inconsistent with the nature of that property, and unknown

to the principles of the law, cannot bind such assignee by

affecting his conscience. If it did, then the illegahty would

be of no consequence ; and, however wild the attempt might

be to create new kinds of holding, and new species of estate,

and however repugnant such devices might be to the rules

of law, they would prove perfectly successful in the result,

because equity would enable their authors to prevail ; nay,

not only to compass their object, but to obtain a great deal

more than they could at laAV, were their contrivances ever so

accordant with strict legal principle. This coiu-t would be

occupied in compelling persons, by way of injunction and

decree, to perform covenants which the law repudiated, and

for the breach of which no damages could ever be recovered."

* * * « Observe" (continued his lordship) " how this would

apply to all assignments of leaseholds. Every assignee of a

lease has notice of the covenants with the lessor {(/) ; conse-

quently, no covenant, how absurd soever, could be made by

a lessee, that Avould not of necessity run with the land in

equit3^ into Avhose hands soever the land might come ; and

all the decisions that have been made by the courts with

respect to such covenants being collateral or in gross would

be of no avail, because, though no damages could be reco-

vered for the breach of them, yet the performance of them

(/) Keppell V. Bailey, 2 ilyl. & K. the words ai-e, " has notice of the les-

517. 547; S. C. Coop. Sel. Ca. temp, sor's covenants"; but this is clearly a

Brougham, C, 198. And see James r. mistake. The words in the text ai'c

Blunck, Ilardr. o8. taken from the report by Cooper, p.

(g) In Myhic & Keen's report, p. 547, 3bl-2.
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could be enforced against every assignee of the term, as a

party necessarily fixed with notice. This court will never

interfere, by way of injunction, or in any other more direct

manner, to enforce such covenants, when satisfied that they

could receive no support or countenance at law."

In a later case, however, before the Vice-Chancellor of

England {h), where a person purchased one of several pieces

of ground allotted for building, under a covenant with the

vendor not to carry on there the business of an innkeeper,

and afterwards sold the same to another with notice of the

covenant, his Honor granted an injunction against the latter,

to restrain him from exercising the prohibited business.

It is observable also, that Sir E. Sugden (i) is opposed to

Lord Brougham's views on the subject.

Covenants relating to mere personal property cannot

run with such property, as covenants run with land ; for no

such privity as is between the lessor and lessee and his

assigns, in respect of the reversion of land, exists between

the covenanting parties ; nor is there, properly speaking, any

reversion, but merely a thing in action in the personalty,

which cannot bind any but the covenantor, and his executors

or administrators, who represent him (k) . And, therefore, if

a man lease sheep, or other stock of cattle, or any other

personal chattels for a time, and the lessee covenant, for

himself and his assigns, at the end of the time to deliver the

like cattle or chattels as good as the things demised were,

or a certain price for them, and the lessee assign the sheep

or chattels over, the covenant will not bind the assignee.

The law is the same if a man demise a house and land for

years, with a stock or sum of money, rendering rent, and the

lessee covenant, for himself, his executors, administrators, and

(A) Whatman r. Gibson, !) Sim. 196. edit.

See also Schriebor v. Creed, 10 Sim. 9. (h) Spencer's case, 5 Co. 16, b. 3rd

The Duke of Bedford v. The Trustees resolution. 1 Leon. 43. And see James
of the British Museum, 2 Myl. & K. v. Blunck, HarcU-. 8!5; and the judg-

5.52; & Bristow v. Wood, 1 Col. V. C. ment of Holroyd, J., in Vei-non v.

480. Smitli, ,5 Barn. & Aid. 7.

(i) Sugd. V. & P. 737, ct seq. 11th
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assigns, to deliver the stock or sum of money at the end of

the term; stiU the assignee will not be charged with this

covenant; for although the rent reserved be increased in

respect of the stock or sum^ yet the rent does not issue out

of the stock or sum, but out of the land only (/) ; and,

therefore, as to the stock or sum, the covenant is personal,

and will bind the covenantor, his executors and administra-

tors, and not his assignee. And it is not certain that the

stock or sum will come to the assignee's hands ; for it may

be wasted, or otherwise consumed or destroyed by the lessee

;

and, therefore, the law cannot determine at the time of the

lease made that such covenant shaU bind the assignee.

But where a person contracted with the city of London to

lay a pipe which should convey twenty tuns of water an hour,

and the city granted a lease of those waters to one Houghton

for a term of fifteen years, at an annual rent of 750/., which

he covenanted, for himself and his assigns, to pay ; and after-

wards assigned the lease to Richmond and three others, upon

trust for themselves and several other subscribers to the

undertaking, and Houghton became insolvent, and the rent

in arrear, it was decreed in equity, that the assignees should

pay the arrears of rent, and such rent also as should become

due during their enjoyment of the property ; but the court

refused to decree that they should pay the rent during the

term ; for the assignees might assign over, and so determine

their liability (m) . It seems to have been assumed that the

covenant would not bind the assignees at law.

From what has been advanced, it appears that, in order to

render an assignee liable, there must be a privity between

the plaintiff and himself, and the covenant must respect the

thing granted or demised. When the thing to be done, or

(0 Spencer's case, sup. 3rd resolu- Prec. Ch. 156 ; S. C. 2 Vem. 421 ; 2

tion. Rede v. Lauiise, Benl. 81 ; S. C. Eq. Ca. Ab. 86. pi. 6 ; S. C, on Appeal,

1 And. 4; S. C, nom. Read v. Lawnse, 1 Bro. P. C. 30; Toml. Ed. vol. 1, p.

Dy. 212,b. 3 Bulstr. 291. Farewell 516. And see Holmes v. Buckley,

V. Dickenson, 6 Barn. & Cres. 251. Tree. Ch. 39; S. C. 1 Eq. Ca. Ab. 27-

And see ante, p. 85 of this volume. pi. 4.

(m) City of London v. Richmond,
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omitted to be done, concerns the lands or estate, that is the

medium which creates the privity between the plaintiff and

defendant («). " It is not sufficient/' said Lord Kenyon (o),

" that a covenant is concerning the land ; there must be a

privity of estate between the covenanting parties." And,

accordingly, it has been held, that if a mortgagor and mort-

gagee concur in making a lease, and the lessee's covenants

for payment of rent, repairs, &c., be entered into with the

mortgagor only, an assignee of the lease cannot be sued upon

them, for they are collateral to the land, the covenantee

having previously parted with all his legal interest to the

mortgagee, and his only interest remaining, the equity of

redemption, not being cognizable in a court of law {p). Nor,

for the same reason, can the assignee of the mortgagor's

equity of redemption maintain an action upon the covenants

against the lessee (§-). So, again, if a trustee and cestui que

trust concur in a lease, and the lessee's covenants be made

with the cestui que trust only, neither will the lessee's assignee

be liable to an action by the cestui que trust, nor can the

assignee of the latter take advantage of such covenants at

law (r) . And though a party may covenant with a stranger

to pay a certain rent, in consideration of a benefit to be

derived under a third person, yet such a covenant cannot

run with the land [s). In all these cases, however, the cove-

nant may be sued upon by the covenantee himself (/). But

if a lease for ninety-nine years made by tenant for life be

assigned after his death, the assignee cannot maintain an

action against the lessor's executor, on the testator's covenant

for good right to demise, as no interest passes to the assignee.

(«) Bally V. Wells, 3 Wils. 25. 29; (5) Ibid. And Stokes v. Russell, 3

S. C. Wilm. 341. Term Rep. 678 ; Russell v. Stokes, 1 H.

(0) Webb V. Russell, 3 Term Rep. Blac. 562.

402, approved of in Keppell v. Bailey, (r) Ibid. And see Clavering v.

2 Myl. & K. 543. And see Roach v. Westley, 3 P. Wms. 402 ; S. C. 2 Eq.

Wadhani, 6 East, 289 ; S. C. 2 Smith, Ca. Ab. 224. pi. 9.

376. Cox V. Chamberlain, 4 Ves. 631. (s) Webb v. Russell, 3 Terra Rep.

{p) Webb V. Russell, sup. Mayor 393. 402.

&c. of Carlisle v. Blamirc, 8 East, 487. (<) Ibid.

Wilkins v. Fry, 1 Meriv. 266.
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tlie lease having determined by the lessor's death, and the

only interest of the assignor, at the time of the assignment,

being a right of action on the covenant, which cannot be the

subject of an assignment at law {u).

Privity of estate being the foundation of the assignee's

liability {w), it follows, that he cannot be sued for arrears of

rent accrued, or breaches of covenant committed, before the

assignment to liim {y) ; and, further, that, by transferring his

interest to another, and thus determining that privity as

between himself and the reversioner, he may avoid all future

responsibility in respect of the rent and covenants in the

lease [z) ; and he may plead such assignment, notwithstand-

ing a covenant contained in the original lease restraining

assignment without license, and although he never obtained

the lessor's leave to make the transfer (a) ; nor need he give

the lessor notice of the alienation (^) . To rid himself of the

charge, he may even assign his term to a married woman (c),

a person going abroad (c?), a beggar (e), a prisoner in the

(m) Andrew v. Pearce, 1 New Rep.

158. Lewes v. Ridge, Cro. Eliz. 863.

Canham v. Rust, 8 Taunt. 227; S. C.

2 J. B. Mo. 164.

{x) Paul V. Nurse, 8 Bam. & Cres.

486; S. C. 2 Man. & Ry. 525. Taylor

V. Shum, 1 Bos. & Pul. 21. Fagg r.

Dobie, 3 Yo. & Col. 96.

iy) Grescott^. Green, Holt, 177;S.C.

1 Salk. 1 99. Brittin v. Vaux, Lutw. 1 09,

fol. ed. by Nels. A.D. 1718. Chm-cli-

wardens of St. Saviour's Southwark

V. Smith, 1 W. Blac. 351 ; S. G. 2 Burr.

1271. Hawkins v. Sherman, 3 Car. &
Pa. 459.

(s) Boulton V. Canon, Freem. K. B.

336-8; S.C. 3 Keb. 189. 446. 466. 493.

Chancellor v. Poole, 2 Dougl. 764.

Christy v. Wilcox, Skin. 318; cited,

4 Mod. 73. Paul v. Nm-se, 8 Barn. &
Cres. 486; S. C. 2 Man. & Ry. 525.

Tovey v. Pitcher, 2 Vent. 234; S.C.

Carth. 177; S. C, nom. Tongue v.

Pitcher, 3 Lev. 295; S. C. Pitcher v.

Tovey, 1 Salk. 81 ; Holt, 73; 4 Mod. 71

;

1 Show 340; 12 Mod. 23; Richards v.

Turvy, semb. S. C, Comb. 192. Buck-

land V. Hall, 8 Ves. 92. 95. Richmond

V. City of London, 1 Bro. P. C. 30

;

Toml. Edit. vol. 1, p. 516. Warburton

V. Ivie, Jones's Jr. Exch. 313. Fagg v.

Dobie, 3 Yo. & Col. m. Rowley v.

Adams, 4 Myl. & Cr. 534. 542. Wol-

laston V. Hakewill, 6 Scott's N. R. 593.

617; S, C. 2 Man. & Gra. 297. Harts-

horne v. Watson, 5 Bing. N, C. 477.

483; S.C. 7 Scott, 494; 2 Arn. 70.

Walker v. Harris, Mo. 351-2; S. C,
nom. Walker's case, 3 Co. 22, a.

(a) Paul V, Nurse, 8 Barn. & Cres.

486; S. C. 2Man. & Ry. 525.

(6) Kighly v. Bulkly, 1 Sid. 338;

S. C, nom. Keightly v. Buckly, 1 Lev.

215; S. C, nom. Knight v. Buckley,

T. Raym. 162; S. C, nom. Keyly r.

Bulkley, 2 Keb. 260. 4 Mod. 76.

Pitcher v. Tovey, sup.

(c) Barnfather v. Jordan, 2 Dougl.

452. Co Lit. 3, a.

{d) Taylor v. Shum, 1 Bos. & Pul. 21

.

(e) Walker's case, 3 Co. 23, a. T.ay-

lor V. Shum, sup. Lekeux v. Nash,
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Fleet {f)y though he lend him the money professed to be

paid as the consideration for the assignment {g) ; naj, he

may give the party a bonus to accept the assignment (k) ; and

in all these cases the transaction will be vaHd both at law

and in equity^ unless it be accompanied with fraud, as in the

case of the assignment being merely colourable and fictitious,

the assignor or his agent retaining possession, or receiving

the profits, of the premises after the supposed assignment (i),

or in the case of an assignment being made to a non-entity {k).

Although Eyre, C. J., entertained some doubt whether an

issue could be taken on the ground of fraud (/), it seems clear

that the lessor may plead at law, as well as in equity, the

fraudulence of the assignment (m). And when the aid of

equity is sought, the court will decree the assignee to pay

rent becoming due after the assignment, and the instrument

itself to be set aside (n).

The assignee cannot, by assigning over, get rid of his

liabilities for rent accrued due, or breaches of covenant com-

mitted, during the period of his own occupation (o) ; though

it seems to have been considered that the lessor's remedy, after

the assignment, was rather in equity than at law : the majo-

rity of the cases are certainly favorable to that position (j))

;

2Stra. 1-221. Onslow r. Cori-ie, 2 Madd. Nash, 2 Stra. 1221. Taylor v. Shum,

330. Fagg V. Dobie, 3 Yo. & Col. 96. 1 Bos. & Pul. 21. Onslow v. Corrie,

Nouaille v. Flight, 7 Beav. 521. 2 Madd. 330-9. Fagg v. Dobie, 3 Yo.

(/) Lekeux v. Nash, sup. Onslow & Col. 96.

V. Corrie, sup. Valliant v. Dodemede, (n) Philpot v. Hoare, Ambl. 485.

2 Atk. 546. S. C. 2 Atk. 219.

{(/) Lekeux v. Nash, sup. (o) Pitcher v. Tovey, 1 Salk. 81.

(h) Valliant v. Dodemede, 2 Atk. (p) Treackle w. Coke, 1 Vern. 165;

546. Onslow v. Corrie, 2 Madd. 344. S. C. 1 Eq. Ca. Ab. 47. pi. 3. Valliant

(0 Philpot V. Hoare, Ambl. 480; i;. Dodemede, 2 Atk. 546. Philpot v.

2 Atk. 219. VaUiant v. Dodemede, Hoare, Ambl. 480; S. C. 2 Atk. 219.

2 Atk. 546. Onslow v. Corrie, 2 Madd. Onslow v. Corrie, 2 Madd. 330. And
345. Fagg V. Dobie, 3 Yo. & Col. 96. see the Author's Treatise on Covenants,

(fc) Taylor v.Shum, iBos. &Pul. 21. p. 495, et seq., where the authorities

(l) Ibid. are examined in detail. See also City

(m) Huraberton v. Howgil, Hob. 72. of London v. Richmond, Prec. Ch. 156;

Knight V. Peachy, 1 Vent. 329. 331. S. C. 2 Vern. 421; 1 Bro. P. C. 30;

Anon., semb. S. C, T.Jo. 109; S. C, in Toml. edit, vol.1, p. 516. Clavering

en-or,T.Raym.303, Walker r. Reeves, v. Westlcy, 3 P. Wms. 402; S.C. 2Eq.

Dougl. 461, n, 4th edit. Lekeux v. Ca. Ab. 224. pi. 9; and Goddard r.

VOL. II. E E
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but a late decision in the Exchequer {q), where the question

underwent full discussion, has determined that a right of

action once accrued against an assignee for a breach of

covenant to repair cannot be divested by his assignment over

before the commencement of an action. It is observable,

however, that in a later case (r), where Harley v. King was

not cited, Alderson, B., adhered to the doctrine that the

assignee's subsequent assignment defeated the remedy at

law {s).

Lord Cottenham lately [t) entered into a consideration,

whether it is morally right for an assignee of a lease to

assign it merely for the purpose of getting relief from the

covenants. " The law," said his lordship [u), " imposes upon

the assignee of a lease liability to its covenants only during

the time he holds it. To assign to a person unable to perform

the covenants, for the purpose of injuring the landlord, or

without giving him a fair opportunity of protecting himself

from injury, is, no doubt, highly improper ; but why is the

landlord to impose upon the assignee a greater or larger

responsibility than the law imposes ? Why is he to refuse to

accept a surrender of the lease, or to take an assignment of

it from the party holding it, and to complain of the assignee

relieving himself from the burden of it by such means as the

law allows ? I think that the assignee, after such offer and

notice to the landlord, is quite justified in so securing him-

self, doing as little injury to the landlord as possible ; and if

a beneficial owner is justified in so doing, trustees for others

are bound to do so."

In the case cited [x), the executors of an assignee of certain

leasehold premises, which had been assigned to him subject

to the payment of rent and the performance of covenants

Keate, I Vern. 87; S. C. 1 Eq. Ca. Ab. (>•) Fagg v. Dobie, 3 Yo. & Col. 96.

47. pi. 7. Fagg V. Dobie, 3 You. & Col. (s) 3 Yo. & Col. 104.

96. {t) Rowley v. Adams, 4 Myl. & Cr.

(5) Harley v. King, 2 Crompt. Mees. .534.

& Ros. 18; S. C. 5 Tyrw. 692; 1 Gale, (h) 4 Myl. & Cr. 542.

100. And see Harris r. Goodwyn, (.-r) Rowley ?'. Adams, sup.

2 Scott's N. R. 459.
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thenceforth to be paid and performed, and which were worth

less than the rent paid, were by an order of court directed to

take such steps as might be necessary to put an end to all

liability on the testator's estate to the payment of the rent

and performance of the covenants. They applied to the

lessor to take a surrender ; but, on his refusal, neglected to

determine the liability by assigning the lease to another : it

was, therefore, decreed that they were personally liable for

the rent accrued since the time at which they might have

made an assignment, and bound to indemnify the testator's

estate from the loss.

The term assignee is very comprehensive, and extends to

all persons taking the estate in the lease either by act of

the party, or of law : it comprises the assignee of the assig-

nee {y) ; the executors or administrators of the assignee, or of

his assignee (z) ; the assignees of the executor or adminis-

trator of every assignee [a) ; the husband taking a term for

years in right of his wife [b) ; and persons taking under a

statute merchant, or statute staple, or elegit and execution (c).

The party, however, must take the identical term of the lessee

;

and, in pleading, that fact must be shown ; it not being suf-

ficient to allege that the tenements came to the defendant by

assignment, for that might be an assignment of another

estate than that of the lessee [d). The usual form is, that

"all the estate, right, title, interest, term of years then to

come and unexpired, property, claim, and demand, whatsoever

of him the said lessee of in and to the said demised premises

with the appurtenances, by assignment thereof then made,

legally came to and vested in the defendant " (e)

.

To constitute a party an assignee, it is further necessary

that he should take the whole of the lessee's estate in the

{y) Spencer's case, 5 Co. 17, b. (h) Spencer's case, .5 Co. 17, a.

(2) Ibid. Tilney v. Norris, Carth. (c) Ibid.

519; S. C. 1 Salk. 300; 1 Ld. Raym. (d) Huckle r. Wye, Carth. 255. And
55.3. Keeling V. Morrice, 12 Mod. 371. see Target v. Lloyd, 2 Vent. 277.

(a) Ibid. And sec How v. Whit- (?) Chit. Plead. 7th edit. vol. 1, p. 258,

field, T.Jo. 110; S. C. 1 Vent. 338. 382; and vol. 2, p. 3.98. ISaund. 112,

339 ; S. C. Whitfield v. How, 2 Show. 57. a. b. note (
I
), 5th edit.

E E 2
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premises ; for if the lessee reserve to himself a reversion,

however trifling, even of a week or a day, the transaction will

amount to an underlease, and prevent the existence of the

proper privity between the lessor and sub-lessee. The

reasons for this position have already been given at length (/).

And where a lessee for lives granted to another all his estate,

right, and interest, habendum for the term of ninety-nine

years if the lives or any of them should so long subsist, it

was held, that, as a term of ninety-nine years was not in law

co-extensive with a freehold, the grantee was not liable to an

action of covenant at the suit of the lessor [g).

An assignee of a lease by estoppel is not such an assignee

as can take advantage of a covenant ; and, therefore, where a

party who had no title to the premises demised them to B.,

who assigned them to C, who assigned them over to D., it

was held, that D. could not sue B. on a covenant for quiet

enjoyment entered into by B. with C. {h).

But an assignee may take advantage of the implied cove-

nant arising from the word demise (i).

If a lease be granted to a man and his heirs pour autre vie,

and the heir, on the lessee's death, decline the lease, he

cannot be compelled to take it ; nor can he, in such case,

be sued as assignee upon the covenants. And it is clear,

that, to absolve himself, he need not execute a deed of dis-

claimer [k).

We may here add, that if A. make a lease to B., and cove-

nant that neither he (A.), nor his assigns or under-tenants,

will dig gravel in certain pits, &c. ; the term under-tenants

(/) Ante, vol. 1, p. 9. et seq. (i) Nokes's case, 4 Co. 80, b.; S. C.

{(/) Earl of Derby V. Taylor, 1 East, Nokes r. James, Ci'o. Eliz. 674. The
502. effect of the word demise as an implied

(h) Noke V. Awder, Cro. Eliz. 373. covenant was not taken away by the

436; S. C, nom. Awder v. Nokes, Mo. late statute, 8 & 9 Vict. c. 106. s. 4,

419. And when leases were assignable which deprived of that operation the

by parol, before the statute of frauds, word grant in deeds executed after

29 Car. 2. c. 3, it was held, that an as- 1st Oct., 1845, except where it implies

signee by parol could not take advan- a covenant by force of any act of par-

tage of a covenant running with the liament.

land. Noke v. Awder, sup. (k) Dowell r. Dignan, Batty, 698.
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applies to persons taking in that character mediately as well

as immediately ; and, therefore, if A. lease the pits to C, who

under-lets them to T>., who under-lets them to E. ; E. is an

mider-tenant within the covenant ; and by digging in the pits

subjects A. and his executors to an action for the breach (/).

But it is not necessary that the assignee should take a

transfer of all the premises demised. If he be assignee of

part onl}', he is liable to the rents and covenants in respect of

that part {m).

Whether there exists a privity of estate in respect of the

whole land, by an assignment of part only, so as to subject

the assignee of that part to an action of debt for the whole

rent in respect of all the demised premises, is, as observed by

the court in Curtis v. Spitty {n), a very nice and difficult

question, not settled by any decision in the books, as far as

they could ascertain. In the case just cited (o), the defend-

ant, an assignee of part of the lands demised, in an action

of debt (p) for rent against him, traversed an averment in the

plaintifF^s declaration that all the estate and interest of the

lessee became vested in the defendant by assignment. Issue

was joined upon that traverse ; and the court held, that the

defendant having proved that he was assignee of only part of

the premises, the verdict on the issue must be entered for

him.

In Merceron v. Dowson (q), where, in covenant against an

assignee of a lease, the plaintiff declared that all the estate,

right, &c., of the lessee vested in the defendant by assignment;

(I) Burman v. Astoii, 1 Lev. 144; of Ipswich v. Martin, Cro. Jac. 411;

S. C, nom. Boarman v. Ai'toii, 1 Keb. S. C. 1 Rol. 404.

775; and nom. Bourmau v. Actou, (n) Curtis v. Spitty, 1 Bing. N. C.

1 Keb. 806. 7oG. 760; S.C. 1 Scott,737; I Hodg. 153.

(m) Gamon, or Gammon, V. Venion, (o) Curtis v. Spitty, sup., confirming

2 Lev. 231 ; S. C, T. Jo. 104. Congham Hare v. Cator, Cowp. 766.

V. King, Cro. Cai". 221; S. C, nom. (p) In Scott's report of this case,

Conani). Kemise, W. ,Jo. 245. Steven- the form of action is said, by mistake,

son V. Lambard, 2 East, 576. 580. to have been debt for use and occupa-

Twynara v. Pickard, 2 Barn. & Aid. tion.

105. Mai-ceron r. Dowson, 5 Barn. & (q) Merceron r. Dowson, 5 Barn. &
Cres. 470. 484. And see the Baihfts Cres. 47.0.
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and that afterwards the premises were out of repair ; a plea in

bar, that for one period the defendant was possessed of one-

sixth of the premises, as tenant in common with A. B. and C.j

and for another period, of one-third, as tenant in common with

B. and C. ; and that no more or greater interest in the pre-

mises ever came to him by assignment ; the plea was held to

be bad in substance, as it could not be a bar to the whole

action ; and in form also, as it merely confessed that the

defendant had possession of part of the premises, but neither

admitted nor denied the assignment. It seems that the de-

fendant should have pleaded in abatement, and should have

shown how the other persons became tenants in common

with him.

If a defendant in an action of covenant for non-payment

of rent and non-repairs under a lease, plead in abatement

that the term vested in him jointly with others, he must

state the mode in which he and the others became joint

assignees (r).

When an assignee has once assented to the alienation, he

is responsible for the duties of the tenancy, though he never

actually enter into possession {s) . Parol evidence is admissi-

ble to prove such assent ; and where a party to whom a term

had been assigned as a trustee for an annuitant, was, in an

action of covenant, proved, on being sued on the covenants

contained, to have said to one of the tenants in possession :

—

" You must pay the rent to me : I am become landlord for

my chent, who has the annuity, and you must pay the ground

rents to me," it was held that this w'as a clear assent to the

assignment, and approached as nearly to an entry on the

land assigned as was possible under the circumstances (t).

In the case of Eaton v. Jaques (?<), the court of King's

(r) Heap v. Livingston, 1 1 Mees. & (0 Gretton v. Diggles, 4 Taunt. 76<J.

Wei. 896; S. C. 1 Dowl. & Lown. 334. (u) Eaton v. Jaques, 2 DougL 455;

(«) Cook V. Harris, 1 Ld. Raym. 367. followed by Walker v. Reeves, 2 Dougl.

Walker v. Reeves, 2 Dougl. 461, n. 461, n. 4th edit. Chinnery v. Black-

And see Bellasis v. Burbrick, or Bur- burn, 1 Hen. Blac. 117, n. Jackson r.

briche, 1 Salk. 209; S. C. 1 Ld. Raym. Vernon, 1 Hen. Blac. 114.

170.
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Bench drew a distinction between an absolute assignment,

and an assignment by way of mortgage ; and held that, in the

latter case, the lessor could not sue the mortgagee as assignee

of all the estate and interest of the mortgagor, even after the

mortgage had been forfeited, unless the mortgagee had taken

actual possession ; but this decision being considered as con-

trary to every principle of law has been formally overruled {x)

;

and it is now clear that an assignee of a term by way of

mortgage is entitled to no peculiar exemptions. Nor can he

with justice complain of the hardship of his situation, for he

may avoid the liability by taking an under-lease, instead of

an assignment ; and this is the usual practice, except in cases

where the rent and covenants are not so burthensome as to

overbalance the advantage of obtaining all the lessee^s estate.

Nor will equity afford him any relief, though he may offer

to forego his lien, and lose his money {y). If, however, he

has never been in possession, the court will not entertain a

bill to discover whether the lease has been assigned to him ;

but will leave the plaintiff to recover at law as well as he

can {z).

At one time it was supposed that the consequences of an

assignment could be avoided by the assignor's reserving a

rent payable by the assignee [a) ; but there can be no doubt

of the futility of the plan, and it is accordingly repudiated in

practice.

Possession of a lease deposited with a creditor as a security

{x) Stone V. Evans, 2 Peake, 94. Casberd v. Attorney-General, 6 Price,

Westerdell v. Dale, 7 Term Rep. 312. 411. 461. Sparkes v. Smith, 2 Vern.

Williamsr.Bosanquet, 1 Bred. &Bing. 275; S. C. 1 Eq. Ca. Ab. 47. pi. 6.

238; S. C. 3 J. B. Mo. 500; eonfii-med Pilkington v. Shaller, 2 Vern. 374 ; S. C.

by Burton v. Barclay, 7 Bing. 745. 761

;

1 Eq. Ca. Ab. 47. pi. 6.

S. C. 5 Mo. & Pa. 785. Haig v. Ho- {z) Sparkes v. Smith, 2 Vern. 275;

man, 4 BU. P. C. N. S. 380. In the S. C. 1 Eq. Ca. Ab. 47. pi. 6.

early case of Pilkington v. Shaller, («) Poultney v. Holmes, 1 Stra. 405.

2 Vern. 3/4; S. C. 1 Eq. Ca. Ab. 4 7. Palmer v. Edwards, 1 Dougl. 187, n.

pi. 6, decided in 1700, the lessor had Chancellors. Poole, 2 Dougl. 764. And

recovered at law against a mortgagee see Bro. Ab. Dette, pi. 3.0. Parmenter

who hud never taken possession. v. Wel)ber, 8 Taunt. 593. Prece v.

(y) Anon. Frecm. Ch. 253, case 320. Corrie, 5 Bing. 24 ; S. C. 2 Mo. & Pa. 57.
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for his debt, confers no legal interest on the depositary (6).

Until lately, an alarming doctrine prevailed, that the depo-

sitary might, through the medium of a court of equity, be

compelled to take an actual assignment, and thus expose

himself to the consequences of the tenancy.

In Lucas v. Comerford (c), a lease was granted to one

Stapleford of four houses for a term of seventy-one years,

at a rent of fourteen guineas for the first ten years, of a

peppercorn for the eleventh year, and twelve guineas for the

remaining sixty years ; and the lessee covenanted that he, his

executors, administrators, or assigns, should in the eleventh

year of the lease pull down and substantially rebuild the

houses demised. The lessee deposited the lease with the

defendant by way of security for a debt ; the defendant took

possession of the premises, and paid the rent, but no assign-

ment was ever executed. In the eleventh year, appHcation

was made to the defendant to rebuild, and, on his refusal, a

bill was filed by the plaintiff, the assignee of the reversion,

for a specific performance of the covenant contained in the

lease. As the case is reported by Brown, it appears that the

defendant by his answer stated the fact of the deposit by

way of mortgage, as above, and insisted that, having no title

but as mortgagee, he was not bound to rebuild ; but accord-

ing to Vesey^s report, the defendant by his answer admitted

that he was to perform the other covenants in the lease, but

insisted that he Avas not bound to rebuild. Whichever report

is correct in this particular, they concur in their statement

of the decree, that the defendant was bound to take an

assignment, in order to enable the plaintiff to bring an

action, the Lord Chancellor (Thurlow) declaring, that the

defendant could not take the estate and refuse the bm-then

;

and that having a title in equity to have a legal conveyance,

he must be considered as having it, and then it was not in

{L) Doe dem. Maslin v. Roe, 5 Esp. 166; S. C. 1 Ves. Jun. '235; S. C. re-

105. ported from Rty. Lib. 8 Sim. 490
;

(c) Lucas t). Comerford, 3 Bro. C.C. cited, 1 Meriv. 264.
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his election^ but in the plaintiff's, to make him keep it, and

perform the covenants.

In the case of Flight v. Bentley (d), before the present

Vice-Chancellor of England in 1835, the defendant was the

depositary of a lease, by way of mortgage ; but he never took

possession of the demised premises ; and a bill was filed

against him by the assignee of the reversion, praying that

the defendant, as mortgagee, might be decreed to pay the

rent and perform the covenants reserved and contained in

the lease ; and, if necessary, that the lessee might be decreed

to execute to him a valid legal assignment of the lease by

way of mortgage. His Honor said, that the only question

was, whether he was bound by the decision in Lucas v.

Comerford ; that there was no authority to say that he was

not bound by it ; and, therefore, that the equitable depositary

must be considered as being responsible to the plaintiff from

the grant of the reversion to him to the termination of the

lease.

The case of Jenkins v. Portman (e), before Lord Langdale,

though complicated in its circumstances, seems to lend its

authority to the general proposition of the depositary's

liabihty.

More recently, however, the point has been re\dewed by

the Vice-Chancellor of England, in the case of Moores v.

Cheat (/), so similar in its circumstances as to be in substance

a rehearing of Flight v. Bentley ; and his Honor frankly

avowed that that decision could not be maintained ; that it

was supported neither by Lucas v. Comerford, nor by any

principle recognised by the court. " I understand,'' said the

learned judge (g),
" the law to be as it has been stated by

Mr. Jacob, namely, that if a lessee contracts to sell his lease,

and another party contracts to purchase it of him, it would

be contrary to the established principles of a court either of

law or equity, to say that thereupon any right or equity

{(I) Flight V. Bentley, 7 Sim. 149. (/) Moores v. Cheat, « Sim. .508.

(() Jenkins v. Portmau, 1 Keenj43.5. (j/) 8 Sim. 523.
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arose to tlie landlord, either to compel the purchaser to take

an assignment of the lease, or to compel the seller to assign

it. No such case ever arose ; for no equity could arise to the

landlord to interfere, in consequence of such a contract,

between the lessee and the intended assignee. The deposi-

tary of a lease for securing a debt has a right to file a bill for

a foreclosure, and to have the lease assigned to him ; or, if

he has an agreement for a sale, he may file a bill for a specific

performance ; but he is not bound to do either, and until he

exercises his option, or takes possession of the tenements

comprised in the lease, he stands, to all intents and pui'poses,

in the character of an entire stranger to the tenancy, and

the landlord has no right whatever to interfere with him.

In Lucas v. Comerford, there was a complete constitution of

debt, and there was a covenant by the lessee, that the lease

should be subject to the debt. The defendant too was in

possession of the demised premises, and by his answer he

admitted his liability to perform some of the covenants in

the lease, but insisted that he was not bound to perform the

covenant to rebuild the houses; and Lord Thurlow, on a

review of all the circumstances of that case, (not one of which

exists here, except the deposit,) made a decree which gave to

the landlord the benefit to be derived from investing the

depositary of the lease with the character of legal assignee,

which, to a certain extent, the depositary had before ; for he

was in possession of the premises, and had submitted to

perform some of the covenants in the lease. My opinion

is, on general grounds, that tliis is a case in which the court

cannot interfere against Mr. Cheat ; and Lucas v. Comerford

is no authority for any such interference, as the two cases

differ so materially from each other in the circumstances.

As I understand the case of Jenkins v. Portman, Lord Lang-

dale might have made his decision just as he did, if Flight v.

Bentley had never existed ; and, therefore, I decide this case

without meaning to interfere with the decision in Jenkins v.

Portman."

And Knight Bruce, V.C, has very lately pronounced a
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judgment iu accordance with this decision [h). In the case

last cited, the bill was filed on the authority of Lucas v.

Comerford and Flight v. Bentley ; but Moores v. Choat was

determined and published before the taking of evidence.

His Honor, however, considering the state of the authorities,

and that an application to the court by the plaintiff to

dismiss his bill, with a view to save expense, was not of a

usual nature, refused to dismiss the bill with costs at the

hearing.

In an early case {i), a lessee covenanted, for himself and

his assigns, to pay rent so long as he and they should have

possession of the thing let, and gave a bond for the perform-

ance of the covenants ; the lessee assigned, and the assignee

continued in possession after the expu'ation of the term ; and

RoUe, C. J., in an action of debt on the bond held, that

though the party was not assignee strictly according to the

rules of law, yet he should be accounted such an assignee as

was to perform the covenants ; and ruled the defendant to

show cause why the plaintiff should not have judgment.

The effect produced on the tenancy by the lessee's bank-

ruptcy ; or by his assignment on taking the benefit of the

acts passed for the relief of insolvent debtors ; or on his

assignment to trustees for the benefit of his creditors, will be

noticed hereafter (j) .

"VMien in a former page (k) we find that an assignee of a

lease may divest himself of all future liability by assigning

his interest to another, the proposition must be confined to

Hability as between liimself and the reversioner; for the

ordinary course of practice in assignments of leaseholds has

introduced another kind of claim upon him, which will

remain in force during the continuance of the lease.

As the lessee, his executors and administrators, are respon-

sible for the payment of the rent and performance of the

(h) Robinson v. Rosher, 1 Yo. & Campb. 275.

Col. V. C. 7; S. C. 5 .Jur. 1006. (j) Post, p. 433. 45."i. 159.

(0 Bromctiold v. Williamson, Sty. (/,:) Ante, p. 1 1 6 of this volume.
107. And see Digby v. Atkinson, 4
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covenants while tlie term lasts (/), tliey usually obtain, on an

assignment of tlie property, a covenant or bond from tlie

assignee for tlie future payment of rent and performance of

covenants, and for indemnifying tlie assignor therefrom (m)

;

and the right to the indemnity is -well estabhshed in favor of

executors {n), although the assignee cannot compel them to

enter into the ordinary covenants for title (o). The effect of

this covenant, therefore, is, to impose on the assignee, as

between himself and his assignor, the same Hability as exists

between the lessee and lessor (p). And it follows that every

party thus liable is entitled, on a subsequent assignment, to

demand from his assignee a corresponding covenant for

indemnity.

But if the assignor himself be liable to the rent and cove-

nants only during his own occupation, as in the case of

assignees of a bankrupt, or of an insolvent debtor, who

never enter into a covenant for indemnity; or in the case

of ill-prepared instruments containing no provision for the

purpose ; he cannot insist upon a covenant of indemnity fi'om

his assignee (q) . The assignors' liabiHty, in these cases, ter-

minating with their assignment, an indemnity would be

useless.

It is observable, however, that where a party takes an

assignment by deed poll of a leasehold interest, subject to

the payment of the rent and performance of the covenants, and

afterwards assigns over, and the original lessee is sued by

the lessor for breaches of covenant, the first assignee is liable

at the suit of the lessee to an action on the case founded on

the tort for the breaches committed during such assignee's

own occupation, although an action of covenant will not lie

(I) Ante, p. 352 of this volume. (n) Staines v. Morris, sup. Wil-

(m) Burnett v. LjTich, 5 Barn. & kins v. Fry, sup.

Cres. 589. 608; S. C. 8 Dow. & Ry. (o) Staines v. Moms, sup.

368. Staines v. Morris, 1 Ves. & B. 8. (p) Parnell v. Stewart, 2 Jones, Ir.

Wilkins V. Fry, 1 Meriv. 244. 264. Exeh. 294.

Wolveridge r. Steward, 3 Mo. & Sc. (q) Wilkins v. Fry, 1 Meriv. 244.

569; S. C. 1 Crompt. & Mees. 644; 265.

3 Tyrw. 637.
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against him (/•) ; uor can that form of action be sustained

though the assignment be by indentui'e, unless it be

executed by the assignee (s)

.

But where a lessee of a house (the defendant) agreed to

let it to another, (the plaintiff,) at a certain yearly rent, from

the 29th of September, up to which day he agreed to pay,

discharge, or allow, all arrears of rent, rents, rates, taxes, or

assessments ; and the latter agreed, that from and after that

day, the same should be kept paid by him for the period he

might occupy the premises, which was agreed to be for the

whole of the unexpired term of the defendant in the pre-

mises ; and at the expiration of the first quarter, the superior

landlord distrained for that quarter's rent ; it was held,

notwithstanding the stipulation for a yearly rent, that, as the

plaintiff had notice of the superior lease, and had expressly

undertaken to keep the rent paid after the 29th September,

the defendant was not bound to indemnify him against the

consequences of the distress {t)

.

And we may add, that where the word ffrant confers a

right to an action of covenant, as in an assignment of a term

executed before the 1st of October, 1845 {u), (the force of that

word not being restrained by any particular express covenant

on the assignor's part,) the assignee cannot sue the assignor

in assumpsit for money lent, &c., on account of money paid

by the assignee to the landlord for arrears of rent, due in the

assignor's time {x) .

Burnett v. Lynch, cited above, arose on an assignment by

deed poll, and Brown v. McFarran on an indenture not

executed by the assignee ; but no greater liability attaches to

(r) Buraett v. Lj-neh, 5 Barn. & covenant in law in respect of any tene-

Cres. 589; S. C. 8 Dow. & Ry. 368. ments or hereditaments, except so far

And see Stone v. Evans, 2 Peake, 94. as it may by force of any act of parlia-

(s) Brown v. McFarran, 5 Irish ment imply a covenant. 8 & 9 Vict.

Law Rep. 212. c. 106. s. 4.

(0 Upton V. Fergusson, 3 Mo. & Sc. (.') Baber v. Harris, 9 Adol. & Ell.

88. 532; S. C. 1 Per. & Dav. 360; 2 Wil.

(m) The word fjrant in a deed exe- Wol. & Hodg. 1.

cuted after that day will not imply a
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the assignee, tlioiigh the assignment be by indenture, exe-

cuted by him as well as the assignor (?/). In this last case

(Steward v. Wolveridge), the words "subject to the payment

of the rent, ^c," were held by the Court of Common Pleas to

amount to an express covenant for payment during the term

;

but, on appeal, the Exchequer Chamber determined that

they were only a qualification of the assignment, and not

words of contract.

The assignee, or other party entitled to the beneficial

'^As^ interest under a lease^ is liable in equity to the performance

^:?w ^ ^//g ^^^^ duties or burthens annexed to that beneficial

^cvo-/2/A/iS^
interest [z). And if the equitable assignee of a lease assign

PJ^i^ £^/^ ^^^^ beneficial interest in the term to another, who does not

^4^c*fu^/y-/''^ obtain a legal assignment, and the original lessee be sued by
c^/'l^ '^oo ^ the lessor for breaches of covenant committed during the

possession of the equitable assignee, such equitable assignee

is liable in equity to indemnify the lessee against all damages

incurred by reason of such breaches, though the lessee were

no party to the equitable assignment («).

So, if the legal interest in leaseholds be assigned by inden-

ture professing to contain a covenant on the assignee's part

for payment of the rent and performance of the covenants of

the lease, but the deed be executed by the assignor only, the

assignee, by accepting the benefit of the assignment, will be

liable in equity to perform such covenant (i).

The obligation, however, is not in the nature of a covenant

or special contract ; but of a simple contract only ; and is,

therefore, barred by the lapse of six years after the accrual

of the cause of suit (c)

.

But where a bill was filed b}" the grantee of the reversion

of a lease, against the personal representative of an equitable

()/) Wolveridge v. Steward, in error, 6.59; 3 Tyrw. 652.

?> Mo. & So. 561; S. C. 1 Crompt. & {£) Staines v. Mon-is, 1 Ves. & B.

Mees. 644 ; 3 Tyrw. 637 ; reversing the 8. 1 ] . Sanders v. Benson, 4 Beav. 350.

decision of C. P. in Steward v. Wol- (o) Closer. Wilberforce, I Beav. 1 12.

veridge, 9 Bing. 60; S. C. 2 Mo. & Sc. (6) Willson r. Leonard, 3 Beav. 373.

75. And see Mills v. Harris, cited, (c) Sanders t- . Benson, 4 Beav. 350.

3 Mo. & Sc. 569; 1 Crompt. & Mees.
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tenant for life^ for an account of what was due to the plamtiff

in respect of dilapidations of the premises, alleging that the

dilapidations accrued during the possession of the tenant for

life, that he paid rent, and was liable to the covenants in the

lease, and that on his death the defendant entered into

possession as his administrator, and paid rent, till the de-

termination of the lease, it was held, that there was not

a sufficient allegation of a subsisting demand to support

the bill (^).

When the covenant for indemnity is contained, as is

frequently the case, in the deed of assignment, the assignor

should have a duplicate of the deed executed by the assignee^

so as to preserve in his own hands the means of enforcing

the covenant against the assignee. It would be equally

efficacious, so far as the assignor is concerned, and less

expensive, if the covenant, instead of being in the assign-

ment, were contained in a distinct instrument, with appro-

priate recitals, and delivered to the assignor. But, looking

to the assignee's interest, it is better to have the covenant

in the deed of assignment ; because, on a future assign-

ment by him, the deed will at once prove his liability, and

consequent right to a covenant for indemnity from his

assignee, which would not be the case if the covenant were

in a collateral deed possessed by his assignor, whose produc-

tion of it could not be enforced without a special covenant

for the purpose.

It may be mentioned here, that a covenant of this descrip-

tion is collateral, and will not run with the land (e).

The assignee of a lease executed a bond to indemnify the

lessees against the covenants contained in the lease ; he

afterwards quitted the country ; the house was left unte-

nanted ; and the lessees were obliged to pay the rent reserved.

The assignee having subsequently returned to England, made

a compromise with them for the sum then due in respect of

((/) Arkwright v. Cole, 2 Yo. & Col. (<?) Mayor v. Steward, 4 Burr. 24."59.

V. C. 4. 2446.
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his non-performance of the covenants, and shortly afterwards

went abroad again : they demised the house to a person who

continued in possession till the end of the term ; and it was

held, that this mode of dealing with the premises did not give

the assignee any title in equity to relief against the legal

effect of his bond (/).

(/) Anderson v. Bailey, 1 Russ. 313.
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CHAPTER VI.

OF THE EFFECT PRODUCED ON THE TENANCY BY THE
BANKRUPTCY OF THE LESSEE.

^HE bankruptcy of the lessee may, under certain terms,

exonerate liim from the liabilities of the tenancy.

Before the passing of the act of 49 Geo. 3. c. 121, though

stripped of his property by bankruptcy, he remained liable

on his covenant for payment of rent to the end of his term («).

But by the 19th section of the act referred to {b), if the as-

signees accepted his lease, he was discharged from payment

of rent accruing due after such acceptance; and if they

declined to determine whether they would accept or repu-

diate it, the lessor was empowered to petition the Lord Chan-

cellor that they might accept or deliver up the lease and

possession of the premises. In case the assignees declined

the lease, the bankrupt remained liable, until the Bankrupt

Act of 6 Geo. 4 (c), was passed.

By this act, the commissioners were directed [d) to assign

to the assignees, for the benefit of the creditors^ all the per-

sonal estate of the bankrupt ; and (e), by deed indented and

enrolled, to convey to the assignees, for the benefit of the

creditors^ all lands, tenements, and hereditaments, except

copy or customary hold, to which the bankrupt was entitled.

And it was further enacted (/), that any bankrupt entitled

to any lease, or agreement for a lease, if the assignees should

accept the same, should not be liable to pay any rent accru-

(«) Mills V. Auriol, 1 H. Blac. 433; {h) 49 Geo. 3. c. 121. s. 19.

Auriol V. Mills, in error, 4 Term Rep. (j;) 6 Geo. 4. c. 16.

94. Hammond v. Toulmin, 7 Term {d) Sect. 63.

Rep. 612. 616. Bootr. Wilson, 8 East, (c) Sect. 64.

311. 318. (/) Sect. 7.5.

VOL. II. r Y
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ing after tlie date of the commission, or to be sued in respect

of any subsequent non-observance or non-performance of the

conditions, covenants, or agreements, therein contained ; and,

if the assignees should decline the same, should not be liable,

in case he should deliver up such lease or agreement to the

lessor, or such person agreeing to grant a lease, within four-

teen days after he should have had notice that the assignees

should have dechned; and that if the assignees should not,

upon being thereto reqidred, elect whether they would accept

or dechne such lease, or agreement for a lease, the lessor, or

person so agreeing, or any person entitled under such lessor,

or person so agreeing, should be entitled to apply by petition

to the Lord Chancellor {g), who might order them so to elect,

and to deliver up such lease, or agreement, in case they

should decline the same, and the possession of the pre-

mises, or might make such other order therein as he should

think fit.

It will be advisable to explain the operation of this act

before we proceed to notice the more recent statutes.

The general assignment of the bankrupt's personal estate

under the Bankrupt Act of 6 Geo. 4, did not {h) of itself vest

a term of years in the assignees {i) ; nor were they bound to

accept a lease, or agreement for a lease, to which the bank-

rupt was entitled, as it might prove burthensome, a damnosa

h<Breditas, instead of profitable to their trust [j). Its adop-

tion or rejection was subject to their discretion, the operation

of the assignment being suspended in the interval, and the

(9) Now to the Court of Review, r. Bramah, 3Campb. 340; S. C. 1 Rose,

1 & 2 W. 4. c. 56. s. 2. 363. Ex parte Scott, 1 Rose, 446, n.

(h) See post, p. 448, as to this and How v. Kennett, 3 Adol. & Ell. 659.

the subsequent propositiousbeing stated 662; S. C. 5 Nev. & Man. 1. Ex parte

in the past tense. Fletcher; Mre Collins, 1 Deac. & Chit.

(0 Copeland t'. Stephens, 1 Bam. & 318. Ex parte Blandy; Mre Foster,

Aid. 593. Tuck v. Fyson, 6 Bing. N. C. 1 Deac. 286. Ex parte Benecke; Mre
.321. 331 ; S. C. 3 Mo. & Pa. 715. Pearson, 1 Deac. 18G. Ex parte Wil-

(j) Hanson r. Stephenson, 1 Barn.& liams; Mre Hobling, 2 Deac. 330. The
Aid. 307. Bourdillonv.Dalton,l Peake, five cases last mentioned have been

238; S. C. 1 Esp. 234. Turner v. determined since the passing of the

Richardson, 7 East, 335. 342. Wheeler act of 1 & 2 W. 4. c. 56.
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estate remaining vested in the bankrupt {k) ; but if they once

accepted the term, they placed themselves in the situation of

other assignees, and took the estate with all its charges [J)

;

and the bankrupt was then absolved from the payment of

any rent accruing due, or breaches of covenant committed,

after the date of the commission.

A reasonable time was allowed the assignees to ascertain

the value of the lease before they made their election ; for

which purpose they might have it valued, or put up for sale,

without danger of such act being deemed an acceptance (m).

If, however, they accepted a bidding {n), or dealt with the

estate as their own, or used it in a manner injurious to the

persons otherwise entitled, they were not within this protec-

tion (o). Hence, it was often a question of difficulty whether

the conduct of the assignees in the particular case amounted

to an adoption of the term. A few examples may be given.

In one case (p), after the bankruptcy in January 1800,

the lessor applied to the assignee to know if he meant to

take the bankrupt's interest in the house : the assignee

answered, that, if he did not let it by Lady-day, he would

give it up; and at Lady-day he paid the rent, and offered the

agent the key; and Lord Kenyon, C. J., held, that the

assignee's conduct implied an acceptance of the lease; for

though he might have refused it at first, yet he could not

take it in part, and afterwards reject it, when he found it

would not answer, and he could not let it.

In the case of Odell v. Wake [q), the assignees put up the

premises to auction; P. O. became the purchaser, paid a

deposit, and gave orders to the solicitor of the assignees to

(A-)Copeland V.Stephens, sup. Turner Warne, 1 Mood. & Malk. 479.

». Richardson, 7 East, 335. 340; S. C. (») Turner v. Richardson, 7 East,

3 Smith, 330. 342-3; S. C. 3 Smith, 330. Hastings v.

(0 Bourdillon v. Dalton, sup. Gib- Wilson, Holt's N. P. C. 290. Clark v.

son V. Courthope, 1 Dow. & Ry. 205. Hume, Ry. & Moo. 207.

Ex parte Fletcher ; Mre Collins, 1 Deac. (o) Carter v. Warne, sup.

& Chit. 318. (p) Broome v. Robinson, 3 Smith,

(m) Turner v. Richardson, sup. 333, n.; cited, 7 East, 339.

Wheeler v. Bramah, sup. Carter r. (q) Odell r. Wake, 3 Campb. 394.

F r 2
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prepare an assignment, which was prepared accordingly, and

executed by the assignees and the bankrupt two years before

the rent sued for became due; but it remained ever since in

the hands of the solicitor to the assignees, who had a lien for

the expense of preparing it ; though it was contended, that

as the assignment had not been delivered to, nor accepted by

P. O., it did not operate to pass the term to him, Lord Ellen-

borough held, that, under the circumstances, the assignment

was complete before the rent became due.

So, where the assignees, chosen on Saturday, the 8th of

July, allowed the bankrupt's cows to remain on the premises

(pastui'e land) the whole of the next day, where they were

twice milked by order of the assignees, and were on the

Monday morning removed by their order, the court held that

these circumstances were an adoption by the assignees of the

bankrupt's lease (r).

So, where the assignees put up the premises to auction,

which were knocked down to a purchaser for 400/., who

immediately paid a deposit of 99/., but owing to some cause

which did not appear in evidence, though alleged by the

plaintiff's (s) counsel to have been a misdescription of the

premises, the pui'chaser refused to complete the contract, and

the pvu'chase money was retui'ned, and about nine months

afterwards, the premises were again put up to auction, when

no pm'chaser offering, they were bought in by the assignees

;

Gibbs, C. J., was of opinion that the assignees were bound;

for, in the absence of evidence to satisfy him why they did

not enforce the contract of sale, he must presume that it

was still in force, and that such contract fixed them with

possession (/).

In Page v. Godden {u) it appeared that, the bankrupt

having a lease in possession, and being also entitled to a

reversionary interest in the same property, the assignees

(r) Welch r. Myers, 4 Campb. 368. N. P. C. 290.

(«) So ill the report. Q,y. defendant's? (m) Page v. Godden, 2 Stark. ^09.

{t) Hastings v. Wilson, 1 Holt's
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executed an assignment to one George Page, which recited

the lease, and purported to convey all the estate and rever-

sionary interest of the bankrupt ; and it was contended, that

the assignees had by this instrument conveyed the reversionary

interest only, and that there had been no acceptance of the

lease ; but Lord Ellenborough was of opinion, that, since the

assignees potentially had the whole interest which the bank-

rupt possessed in the lease, and the instrument purported to

convey the whole, the assignees must be considered as having

assigned the lease, and, therefore, must have accepted it.

The circumstances of the case of Thomas v. Pemberton and

Kittridge (x) were more complicated. It appeared that at a

meeting between the plaintiff (the lessor), his agent, the two

defendants (the assignees), and their solicitor, the lessor stated

the object of the meeting to be, to ascertain whether the as-

signees would take to the bankrupt's interest in the premises.

Pemberton said that it was a very material question for them,

and would require consideration before they could deter-

mine ; that they would give an answer on the following

Thursday ; on which day Pemberton alone came and said,

they must hold the premises until the Lady-day following,

(the period of the year from which the term was computed).

The lessor caused Scarratt, the bankrupt, and both assignees

to be served on the 22nd of September with a notice to quit at

the ensuing Lady-day. When Kittridge received it, he said,

" It is what I expected." Pemberton, who lived near the

spot, frequently, and Kittridge, in some instances, gave orders

to workmen on the farm : they were solicitous that the plain-

tiff should accept Scarratt as tenant, but he refused so to do.

They continued in possession of the farm till Lady-day, when

they quitted. Kittridge, on a subsequent occasion, said, that

he had found Scarratt on the farm, and had left him there

;

on another occasion he said, "I wish I had never seen the

farm, nor had anything to do with it.'' Tlie court held, that

Kittridge's language, that he expected the notice to quit

;

(,') Thomas ;•. Pemberton <fv Kittridge, 7 Taunt. 206.
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and Pemberton^s, that he had nothing to do with the farm

but to pay the rent (y) ; and Pemberton's answer given on

the Thursday ; and their keeping possession of the farm till

Lady-day after the plaintiff had decidedly refused to let it to

the bankruj)t, as well as the acts done on the farm, which

were not confined to the assignee's interest in the other

chattels ; in a word, all the evidence showed, that as well

Kittridge, as Pemberton, had elected to take the farm.

So, where the assignees entered upon the premises, and

gave directions respecting them, employing and rewarding

the bankrupt's foreman (who previously and subsequently to

the bankruptcy resided on the premises, and had the care of

the machinery,) for his trouble ; and advertised the property

for sale with reference to themselves, and the solicitors of the

fiat, they were held to have accepted the lease {z).

So, where an assignee, chosen in November, 18^2 (a),

allowed the bankrupt to continue in possession of the pre-

mises and carry on his business there, under his (the as-

signee's) occasional superintendence, until the following April;

and on the 23rd December, 1823, announced his intention to

decline the lease ; it was held, that he had done more than

the law allowed an assignee to do before he exercised his

right of declaring ofip, and was consequently fixed with the

liabilities of the lease {b)

.

Indeed, as was observed by Lord EUenborough (c), there is

no instance in which a deliberate act of taking possession

has been curtailed of its full legal effect. And he suggested

that if the assignees should wish so to curtail it, they should

enter upon the premises with a protest that their entry was not

for the purpose of possessing themselves of the premises as

assignees.

(y) This remark of Pemberton's be a mistake,

appears in the judgment, but not in (b) Clark v. Hume, Ry. & Moo. 207.

the statement of the ease. And see Ansell v. Robson, 2 Crompt,

(z) Hansons. Stephenson, 1 Barn. & & Jerv. 610.

Aid. 303. (c) Hanson r. Stephenson, 1 Barn.

(a) In the report it is 1823, but at- & Aid. 307. And see Wheeler v.

tention to the dates will prove this to Bramah, 3 Campb. 340.
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On the other hand^ where the assignees advertised the pre-

mises for sale, which Avere in the hands of under-tenants at

the time, without making mention of any person as the owner

of the reversion, and afterwards put them up to auction, but

no bidder appeared ; the court held that this was not an

acceptance of the term, but an experiment merely to ascer-

tain its value, which they were bound by their duty to try,

before they accepted or repudiated it {d).

A similar judgment was pronounced in the case of Wheeler

V. Bramah (e). The lessee was declared a bankrupt on the

26th of June, 1810, and the defendants were chosen his

assignees on the 18th of August following. He presented a

petition to the Lord Chancellor to supersede the commission,

which was afterwards dismissed. On the 21st of May, 1811,

the bankrupt's effects still remaining on the premises, Dixon,

one of the defendants, to avoid a tlu'eatened distress for

three quarters' arrears of rent due at the preceding Lady-

day, accepted a bill for the amount, and it was then agreed

between him and the plaintiff, that the lease shoidd be

put up to sale, to see if it was worth anything ; Dixon

stating, that, otherwise, it was not the intention of the

assignees to take to the premises. On the 28th of the

same month, the bankrupt's effects were sold on the pre-

mises, and cleared away by the purchasers. The lease was

at the same time put up to sale by order of the assignees,

but there was no bidding for it. The key was not sent by

them to the plaintiff till the 21st of September following

;

however, they never made any other use of the premises.

The indenture of lease remained all along in the hands of

the bankrupt's attorney, who had a lien on it. Under these

circumstances. Lord Ellenborough held, that, as the assignees

had paid rent, not as tenants, but for the express purpose of

preventing a distress, protesting at the same moment that

they did not mean to adopt the term, unless upon a trial

((/) Turner r. Richardson, 7 East, (c) Wiieeler v. Bramah, .3 Campb.

335; S. C. 3 Smith, 330. 340; S. C. I Rose, 363.
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being made, it should be found to be valuable, and as the

premises were put up to sale with the plaintiff's concurrence,

the defendants had done nothing to render themselves liable

as assignees of the lease. He considered that the simple

omission to send the key was not tantamount to entering

and taking possession of the premises ; though the case would

have been different, had they refused to deliver it up on

requisition.

And the case of Hill v. Dobie (/) fell in the same class.

There, the lessee under-let, and became bankrupt, and shortly

afterwards quitted the premises with the consent of the

assignees, who, by deed dated 24th June, released the under-

lessee from all liability during the residue of his term, for

rent, or in respect of the covenants contained in the under-

lease. On the 4th of July, the assignees received a notice

from the plaintiff to elect whether they would accept the

lease, upon which they immediately wrote to him positively

refusing to accept it. Dallas, C. J., held, that the release of

the under-tenant left wholly untouched the question of elect-

ing to take the original lease ; and that they afterwards did

elect not to accept it.

If the assignees suspended their election to accept or reject

the bankrupt's lease, or agreement for a lease, the Lord

Chancellor, on the lessor's petition (^), would order them to

come to a determination {h) within a reasonable time {i), as

ten days (A), or a fortnight (/). And in a case in which they

had neglected for three months to notice an order calling upon

them to elect, the Com't of Re\iew, on a fresh petition, declared

the agreement to be abandoned, and ordered it to be rescinded.

(/) Hill V. Dobie, 8 Taunt. 325; similar in terms.

S. C. 2 J. B. Mo. 342. (i) Ex parte Fletcher; Mre CoUins,

(.(/) 6 Geo. 4. c. 1 6. s. 75. 1 Deac. & Cliit. 31 8, decided since 1 & 2

(/i) Ex parte Clunes, 1 Madd. 70; W. 4. c. 56.

S. C. abstracted, 2 Rose, 452. The (k) Ex parte Scott, I Rose, 446, n.

case cited was determined under the (/) Ex parte Fletcher; Mre Collins,

px'ior act of 49 Geo. 3. c. 121, but the 1 Deac. & Chit. 356, decided sbice 1 «& 2

19th section of that act, and the 75th W. 4. c 56.

section of the act of Geo. 4, are very
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and possession of the premises to be delivered up (m) . Where

there was some reason to suspect that the lease was void^ (on

the ground of usury for instance,) the order was not that the

assignees should deliver up possession of the premises, but

merely that they should deliver up the lease [n).

An agreement to procure a lease to be granted to the

bankrupt by a third party was held to be an agreement for

a lease within the act (o).

And where an equitable mortgagee by deposit had obtained

the usual order for a sale of a lease, which the assignees had

rejected, the bankrupt was committed for disobeying an order

to deliver up possession to the purchaser (p).

The Vice-Chancellor (Sir John Leach) avowed his want of

jurisdiction to determine whether the assignees had elected

to accept or decline the lease (q) : it was only when they would

not come to a decision that a jurisdiction was given (r). But

the court would settle the terms on which the lease should

be delivered up (s) ; and, if necessary, upon affidavits showing

mismanagement during the suspense of their election, would

direct an issue quantum damnificatus [t) ; but it had no autho-

rity to compel the assignee to pay the petitioner his costs, or

to allow them out of the bankrupt's estate {u).

A determination of a lease by the assignee's refusing it, was

held to be a determination within the meaning of a covenant

providing for certain things at the end or other sooner deter-

mination of the term. And, therefore, where a lessee cove-

nanted that, at the end or sooner determination of the term,

he would leave upon the demised premises the hay, straw,

fodder, dung, &c., and, on his becoming bankrupt, his assignees

(m) Ex parte Blandy; Mre Foster, (5^) Ex parte Quantock;MreBridger,

1 Deac. 286, decided since 1 & 2 W. 4. Buck, 189.

c. 56. (r) Ibid. Ex parte Clunes, 1 Madd.

(»(.) Ex parte Williams; Mre Hob- 76. And see Ex parte Warwick; Mre
ling, 2 Deac. 330, decided since 1 & 2 Haugh, Buck, 326.

W. 4. c. 56. (s) Ex parte Quautock; MreBridger,

(0) Ex parte Benecke; Mre Pearson, sup.

1 Deac. 1 86 ; S. C. 2 Mont. & Ayr. 692. (0 Ibid.

{p) Ex parte Hawkins; Mre Wat- (u) Ex parte Bright; Mre Clark,

son, 1 Mont. & Macar. 115. 2 Glyn & Jam. 79.



442 DUllATION OF LIABILITY UNDEll THE COVENANTS. [Part VI.

declined the lease, it was decided, that the hay, &c., must be

left on the premises without compensation, in the same man-

ner as if the term had expired by effluxion of time {x). So,

on the other hand, where a lease contained a covenant that

the lessee should take a going-oif crop from two- third parts

of the arable land, and should be at liberty to occupy the

messuage, barns, and premises, from the end or other sooner

determination of the term for fifteen months afterwards, the

Vice-Chancellor decreed in favor of the right of the assignees,

who had repudiated the lease, to take the off-going crop from

the two-thirds {y) .

But in a late case {z), where a lessor covenanted with his

lessee to re-purchase, at the expiration or other sooner deter-

mination of the term, certain fixtures on the premises, and to

pay such price for them as they shoidd be appraised at by

two competent persons, one to be named by each party ; and

the lessee became bankrupt ; and his assignee dechned to

take the lease, which, within the foui'teen days, was delivered

up by the bankrupt to the lessors ; and the assignee insisted

on the lessor's purchasing the fixtures ; and, on his refusal,

brought an action of covenant; the court held, that, as the

lessor, in consequence of section 75 of the statute of 6 Geo. 4.

c. 16, could not have compelled the bankrupt or his assignee

to appoint an appraiser ; and as the agreement on the point

was mutual ; the covenant having failed on the one side, it

followed in justice that it should likewise fail on the other.

Thus stood the law under the act of George the 4th.

By the act passed to establish a court in bankruptcy (a), it

was provided [b), that a number of persons not exceeding

thirty, being merchants, brokers, or accountants, or persons

who were or had been engaged in trade in the cities of London

or Westminster or the parts adjacent, should be chosen by

(.c) Ex parte Nixon; Mre Gough, (z) Kearsey v. Carstairs, 2 Bai-n. &
1 Rose, 445; 2 Madd. 319. Ex parte Adol. 716.

Whittiugton; Mre Adams, Buck, 87. (a) 1 & 2 W. 4. c. 56.

(jj) Ex parte Maundrell ; Re Dark, (h) Sect. 22.

2 Madd. 315; S. C. Buck, 83.
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the Lord Chancellor to act as official assignees in all bank-

ruptcies prosecuted in the said court of bankruptcy ; one of

which said official assignees, it was declared, should in all

cases be an assignee of each banki'upt's estate and effects

together with the assignee or assignees to be chosen by the

creditors; . ^ ^ ^ and that all the personal estate and

effects, and the rents and profits of the real estate, and the

proceeds of sale of all the estate and effects real and personal,

of the bankrupt, should in every case be possessed and

received by such official assignee alone, save where it should

be otherwise directed by the said court of bankruptcy, or any

judge or commissioners thereof; * * * and that until

assignees should be chosen by the creditors of each bankrupt,

such official assignee so to be appointed to act with the

assignees to be chosen by the creditors should be enabled to

act, and should be deemed to be, to all intents and purposes

whatsoever, a sole assignee of each bankrupt's estates and

effects.

It was also enacted {c) that all the personal estate and

effects, present and future, of the bankrupt, which by the

laws then in force might be assigned by commissioners acting

in the execution of a commission against such bankrupt,

should become absolutely vested in, and transferred to, the

assignees or assignee for the time being by virtue of their

appointment, without any deed of assignment for that pur-

pose, as fully to all intents as if such estate and effects were

assigned by deed to such assignees.

And {d) that all such present and future real estate of such

bankrupt as by the recited act [6 Geo. 4. c. 16] was directed

to be conveyed by the commissioners to the assignees should

vest in such bankrupt's assignee or assignees for the time

being, by virtue of his or their appointment, without any

deed of conveyance for that purpose.

Now, it deserves serious consideration whether this act has

not materially affected the liability of bankrupts' assignees,

(c) Sect. 2.5. (d) Sect. 26.



444 DURATION OF LIABILITY UNDER THE COVENANTS. [Part VI.

by depri^^ng tliem of the immmiitv they before enjoyed in

the interval between the commissioners' assignment to them^

and the exercise of their election to accept the bankrupt's

interest. We may mention that all the cases already referred

to in this chapter^ except where otherwise specified, were

decided previously to the act of 1 & 2 W. 4.

It win be remembered, that under the act of 6 Geo. 4, the

commissioners were bound to make an actual conveyance and

assignment by deed to the assignees ; and it was held, as we

have seen {e), in accordance with the principle that a man
cannot be compelled to take an interest conferred upon him

by deed or will against his inchnation, that the bankrupt's

term of years would not vest in the assignees without some

unequivocal act of acceptance ; but the language of the act

of 1 & 2 W. 4 is imperative, and says (/), that the personal

estate and effects of the bankrupt which might be assigned

by the commissioners should become absolutely vested in and

transferred to the assignees by \drtue of their appointment,

without any deed of assignment for that purpose, as fully to

all intents as if such estate and effects were assigned by deed

to such assignees ; and
(ff) that all such real estate of the

bankrupt as by the recited act [6 Geo. 4. c. 16] was directed

to be conveyed by the commissioners to the assignees should

vest in the assignees by A'irtue of their appointment, without

any deed of conveyance for that purpose.

It is true that the act does not simply say that the personal

estate and effects of the bankrupt shall be vested in the assig-

nees by virtue of their appointment, but adds, as fully to all

intents as if the estate and effects were assigned by deed to

such assignees. And it may, therefore, be contended, that

the latter words qualify the generality of the former, and

vest the personal estate and effects in the assignees as fully

as, and not more fully than, they would have taken the same

u.iider an assignment of the commissioners ; in other words,

that the term of years will not vest in them without their

acceptance.

(e) Ante, p. 43-t ct seq. of this volume. (/) Sect. 2!>. {y) Sect. 26.
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This was the point of view in which it was regarded by

Tindal, C. J., in the case of Thompson!;. Bradbury {h), where

the distinction appears first to haA^e been noticed. An action

of covenant for non-payment of rent and neglect to repair

was brought against the assignees of a bankrupt assignee of

a lease ; and a rule was obtained calling upon the plaintiff to

show cause why the defendants should not have leave to plead

several matters, \dz., first, that the term of years did not

vest in them ; and, thirdly, (for no objection was raised to

the second plea,) that the term came to, and vested in, one

W. v., who was afterwards declared a bankrupt, and that

E. E., one of the defendants, was duly appointed official

assignee of his estate, and that the other defendants were

duly appointed assignees of his estate and effects with the

said official assignee, who afterwards abandoned, declined,

and refused to accept, the said term of years, and, therefore,

that they the said defendants never became the assignees

thereof, and the same never vested in the defendants, so that

the same defendants should be charged with the performance

of the covenant. In showing cause, it was submitted that all

that could be proved under the third plea might equally be

given in evidence under the first, and, therefore, that both

ought not to be allowed. In support of the rule, the 25th

section of the act of Wm. 4, was referred to, and it was con-

tended that the term vested in the assignees without accept-

ance, and consequently that the third plea, which alleged an

abandonment, was necessary. During the argument, Tin-

dal, C. J., said, " Does the 25th section of the Bankrupt Court

act say more than this, that the term shall vest in the assig-

nee as if by assignment? And an assignment would not vest

till acceptance." And Bosanquet, J., asked, ''^If it never

vested, how can you abandon t" Finally, Tindal, C.J., said

that both pleas might be retained, the first as it stood ; but

that the third must be altered so as to confine the issue upon

it to the question of abandonment, avoiding in it a denial of

(li) Thompson r. Bradbury, .3 Dowl. Pr. Ca. 147; S.C. 1 Scott, 279; 1 Bing.

N. C. 32G.
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the vesting, which was already denied in the first plea. Gase-

lee, J., expressed his opinion that the defendants would not

be at liberty to give evidence of a subsequent abandonment

under the first plea, for the act of parliament would conclude

them; they must, therefore, be allowed the third plea, as

suggested by the Lord Chief Justice.

This case has been rather fully set out, as it has been

cited by several distinguished writers {i) apparently as an

authority to prove that the effect of the statute of Wm. 4th

might be avoided by the third plea ; but it is submitted that

no such inference is justified by the case. The court allowed

the defendant to plead the several matters, to meet the diffi-

culties occasioned by the act, but without pledging themselves

as to the effect of the third plea.

It is, however, observable, that, since the passing of this

act, the court of Review has repeatedly entertained applica-

tions for orders to compel assignees to exercise their elec-

tion (k) ; but in no instance has their right to elect been

questioned. In all the cases cited, that right has been taken

for granted ; and in a late one (/) in the King^s Bench, Pat-

teson, J., asked (m), whether there was any authority to show

that trustees for the benefit of creditors might elect to take

or refuse a lease, like assignees of a bankrupt ; a proof that

no distinction on the ground of the act of Wm. 4. occurred

to the mind of the learned judge.

So, the present chief judge of the court of Re-s-iew (Sir

J. L. Knight Bruce, V.C.,) said (n), that he had no difficulty

as to the jurisdiction of the court of Review to order the

0') Arclib. B. L. lOth edit., Idv Fla- Ex parte Williams; Mre Hobling,

ther, p. 458. Cootes's Landl. and Ten. 2 Deac. 330. And see Slack v. Sharpe,

.305. Woodf. Landl. and Ten. 4th edit. 8 Adol. &. Ell. .366; S. C. 1 Wil. Wol.

by Wollaston, p. 182, n. (6). Woodf. & Hodg. 496.

Landl. and Ten. 3rd edit., by Harrison, (I) How v. Kennett, 3 Adol. & Ell.

p. 180, n. (z). Mont. & Ayrt. B. L. 659; S. C. 5 Nev. & Man. 1 ; decided

2nd edit., by Koe & Miller, 365. T. T. 5 W. 4. 1835.

(i) Ex parte Fletcher; Mre Collins, (m) 3 Adol. & Ell. 662.

1 Deac. & Chit. 318. Ex parte BLandy

;

(n) Ex parte Norton; Mre Raleigh,

Mre Foster, 1 Deac. 286. Ex parte 3 Mont. Deac. & De Gex, 312.

Benecke; Mre Pearson, 1 Deac. 186.
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assignees to elect. lu the case cited, a mortgagor and mort-

gagee in fee concurred in letting tlie premises to one Raleigh,

who entered into articles of partnership with the mortgagor,

by which it was declared that the premises should constitute

part of the partnership property. Raleigh also carried on a

distinct business with two othfer persons, against whom a

joint fiat issued. An order was made on the petition of the

mortgagor and mortgagee, that the assignees might elect

whether they would accept or abandon the lease, though it

was contended for them, that the act of 6 Geo. 4. c. 16. s. 75,

extended only to a " bankrupt entitled to a lease or agree-

ment for a lease
; " to neither of which was the bankrupt

entitled, as he was only a trader for himself and partner, and,

therefore, only entitled to one moiety of the lease beneficially.

And more recently, on the authority of Ex parte Clunes (o),

an order was made that assignees should elect, though the

lease was in the hands of an equitable mortgagee. They

were ordered to give notice to the solicitor of the petitioner

if they elected to accept it ; and in case they should omit to

give notice, the order was then declared to be, that they

should be taken to have declined the lease {p).

On the other hand, in a case before noticed (q), L. C. J.

Tindal and Mr. Justice Gaselee seem to have entertained

different opinions on the question whether the term vested in

the assignees by the operation of the act of Wm. 4, or not.

Supposing the 25th section of the act of Wm. 4, by virtue

of the quaUfying words " as fully to all intents " &c. (r), to

signify, as suggested by Tindal, C. J. {s), that the terra should

vest in the assignees as if by assignment, that is, on accept-

ance, in the case of a lease for years ; it may be contended

that the same argument cannot apply to a freehold lease of

the bankrupt vesting in the assignees under the 36th section

of the same act, which declared, without any qualification.

(o) 1 Madd. 76 ; S. C. abstracted, (/j) Thompson r. Bradbury, sup. p.

2 Rose, 452, 44.5-6 of this vohime.

(p) Ex parte Vardy; Mrp Butt, (r) Ante. p. 444 of this volume.

3 Mont. Deac. & De Gex, MO. (.») Ante, p. 445 of this voUime.
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that such real estate of the bankrupt as by the act of Geo. 4

was directed to be conveyed by the commissioners to the

assignees, (and no doubt can be entertained that a freehold

lease was included in the term real estate,) should vest in the

assignees by %irtue of theu' appointment without any deed of

conveyance.

The whole of the judgment of Justices Park, Burrough, and

Gaselee, in the case of Doe dem. Palmer v. Edwards [t], where

it was held, in opposition to the opinion of Best, C. J., that

an assignment by the insolvent to the provisional assignee of

the court vested the property in the assignee, without any

option on his part to accept or reject it, seems to bear with

considerable force upon the question, and to furnish an argu-

ment that, by the operation of the act of Wm. 4, the bank-

rupt's estate would absolutely vest in liis assignees.

If that act has not effected an alteration, then, of course, the

propositions advanced in page 434 and following pages of this

volume, though stated in the past tense, and as being apphcable

to a former state of law, may be regarded as the hving law

under the new state of things. But if the bankrupt's pro-

perty become absolutely vested in the assignees by virtue

of their appointment, it seems to follow, that they cannot

effectually plead non-acceptance in bar to a lessor's claim for

rent accruing due, or breaches of covenant committed, in the

interval between their appointment, and then' divesting them-

selves of the lease by legal means ; and, further, in the case

of an actual lease belonging to the bankrupt, that, as it has

once become vested in them, nothing short of a deed of con-

veyance or assignment can divest them of that legal estate.

(f) Doe dem. Palmer v. Edwards, effects of every such prisoner, except

4 Bing. 348. By the act referred to, to the wearing apparel, &c., so as to

(1 Geo.4. c. n9,)it wasenacted, sect. 4, vest all such real and personal estate

that the prisoner should, at the time of and effects in the provisional assignee

subscribing his petition, duly execute a of the said com-t, subject to a pro%-iso

conveyance and assignment, in such that in case the prisoner should not

manner and form as the court should obtain his discharge by ^^rtue of the

direct, of all die estate, right, title, in- act, such conveyance and assignment

terest, and trust of such prisoner should, after the dismission of the peti-

to all the real and personal estate and tion, be null and void.
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It is submitted that a delivery of the lease and possession of

the premises to the lessor would not have the desired effect.

Another consequence seems to follow the granting of the

original proposition, that the property becomes vested in the

assignees by virtue of their appointment ; viz., that not only

will they be liable for rent accruing due, and breaches of

covenant committed, before their conveyance or assignment ;

but that, in the event of the lessor's refusal to accept a sur-

render of the premises, they cannot divest themselves of future

liability, except through the medium of an assignment over

to a stranger. The act of parliament does not contain a

syllable in favor of their exoneration ; it applies solely to the

release of the bankrupt on his delivering up the lease ; and,

therefore, the original proposition being admitted, they must

be in exactly the same situation as assignees who have accepted

the bankrupt's interest, and remain liable during their own

occupation. That in either case they may free themselves

from future liability by an assignment over, is unquestion-

able {u) ; nor can their assignment, provided it be bond fide,

be impeached on the ground of its being made to a beggar,

or the like {v) .

The recent act for the amendment of the law of bank-

ruptcy {x) does not affect the question. It contains a provi-

sion (y) for the appointment of official assignees to act in

country fiats, in almost the same words as those of the 22nd

section of 1 & 2 Wm. 4th before noticed {z) ; and, after pro-

viding (g) for the removal of bankruptcies depending in the

country into the courts authorised by it (the act of Victoria)

to act in the prosecution of fiats in bankruptcy, enacts (b),

that it shall be lawful for the court which shall thenceforth

act in the prosecution of such fiat, at its discretion, to appoint

(u) Wilkins v. Fry, 1 Meriv. 265. (x) 5 & 6 Vict. c. 122.

Onslow V. Come, 2 Madd. 330. Ex (y) Sect. 48.

parte Lucas; Mre Oldham, 3 Deac. & (2) Ante, p. 442 of this volume.

Chit. 144. 152. 160. 173. S. C. 1 Mont. (a) Sect. 62.

& Ayr. 93. (b) Sect. 53.

(v) See ante, p. 41 C of this volume.

VOL. II. G G
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some one of the official assignees to act with the existing

assignees, if any ; * * * and that all the real and per-

sonal estate of the bankrupt under such fiat shall immediately

on such appointment vest in such official assignee jointly

with the existing assignees, if any, in like manner as if the

proceedings in the said bankruptcy had originally been com-

menced by virtue thereof.

The point is of so much importance, and so constantly

occurring in practice, that no great length of time can be

expected to elapse before its final settlement by judicial deci-

sion. It may be presumptuous in me to offer an opinion

;

but I may be permitted to say, that, taking into considera-

tion that one of the objects of passing the act of W. 4 was to

simplify the cumbrous machinery, and reduce the enormous

expense, formerly incident to the administration of a bank-

rupt's estate, it is not improbable that the assignee's position,

either as regards right or liabihty, will be held to have under-

gone no change, at least so far as regards leases for years.

A parol lease from year to year has been held to be within

the 75th section of the act of 6 Geo. 4. c. 16, as well as a lease

in writing (c); and it was determined [d), that dehvery of pos-

session by the lessee to the lessor, in the former case, was

equivalent to delivering up the lease in the latter. The

propriety of the decision, however, has lately been impugned

by the Court of Exchequer (e).

But that section does not comprise cases between lessee

and assignee, being confined to cases between lessor and

lessee ; and, therefore, the assignee of a lease who has become

bankrupt remains liable to the assignor (the original lessee) on

a bond or covenant of indemnity against rent and covenants,

notwithstanding an acceptance of the lease by the assignees

under the fiat (/). So, where the assignee of a lease became

(c) Slack V. Sharpe, 8 Adol. & Ell. (e) Briggs v. Sowi'y, 8 Mees. & Wei.

366; S. C. 1 Wil. Wol. & Hodg. 496. 729.

Ex parte Hopton; Mre Reeves, 5 Jur. (/) Young v. Taylor, 2 J. B. Mo.

804;S.C. 2Mont.Deae.&De Gex,.S47. .326; S. C. 8 Taunt. .315; S. C, nom.

(rf) Ibid. Taylor v. Young, in error, 3 Barn. &
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bankrupt, and the assignees under the fiat declined it, and

the assignee delivered it up to the lessors, the court held that

the lessee was still liable to an action of covenant for non-

payment of rent accruing after ; and that the statute operated

merely as a personal discharge of the bankrupt; for it did

not say that the lease and the covenants should be at an end,

but merely that the bankrupt lessee should not be liable to

be sued in respect of any subsequent non-observance of the

covenants {g). Holroyd, J., is reported (/«) to have said, that

the 19th section of the act of 49 Geo. 3. c. 121, which is

similar to the 75th of Geo. 4. c. 16, applied also to cases

between the lessor and the assignee of a lease ; but Lord

Tenterden, in the subsequent case of Manning v. Flight (i),

declared " that this dictum attributed to Holroyd, J., was

wholly unnecessary with respect to the point decided, and

was probably a mistake of the reporters ; that all the other

judges spoke of the statute as confined to cases between the

lessor and lessees."

And it has lately been determined (A;), that the 75th section

of the act of 6 Geo. 4 does not deprive the lessor of his right

to distrain for rent accruing due after the issuing of the fiat,

though the assignees decline the lease, unless the bankrupt

deliver it up within fourteen days after notice of its having

been repudiated by them.

Notwithstanding the surrender of his lease by a bankrupt

to his lessor, after the refusal of his assignees to accept it, a

surety joined is liable for breaches of covenant occurring

between the date of the commission and such surrender (/)

.

If a lessee against whom a fiat has issued induce his lessor

to accept the lease without a formal surrender in writing,

and to take possession upon the supposition of his being a

Aid. 52] . This case was decided upon Aid. 529. 530.

the 1.0th sect, of 49 Geo. 3. c. 121 ; but (i) 3 Barn. & Adol. 211.

is equally applicable to the 75th sect. (h) Briggsr. Sowiy, 8 Mees. & Wei.
of 6 Geo. 4. c. IG. 729.

{(J) Manning v. Flight, 3 Barn. & (Z) Tuck v. Fy.son, 6 Bing. 321 ; S. C.

Adol. 211. 3Mo. &Pa. 715.

{h) In Taylor r. \'oung, 3 Barn. &

c R 2
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bankrupt, and entitled under the act of parliament to give it

up, he cannot afterwards deny his bankruptcy, and bring an

action of trover for the lease, or an ejectment for the estate (m)

.

As the liability of assignees of a bankrupt to the payment

of the rent and performance of the covenants in the lease

ceases on their assigning it, they are not entitled to a covenant

from their assignee for indemnity against future rent and

breaches of covenant (w).

If a bankrupt's assignee, instead of selling the estate, take

a lease himself, he is answerable for any loss that may accrue

in consequence, and must account to the bankrupt's estate

for any benefit made by him in the capacity of lessee (o).

(m) Heane v. Rogers, 9 Barn. & (o) Hughes, Ex parte ; Lyon, Ex
Cres. 577. 587 ; S. C. 4 Man. & Ry. 480. parte ; In the matter of Dumbell, 6 Ves,

(n) Wilkins v. Fry, 1 Meriv. 244. 617.622.

Ante, p. 427 et seq. of this volume.
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CHAPTER VIL

OF THE EFFECT PRODUCED ON THE TENANCY BY THE ACTS

PASSED FOR THE RELIEF OF INSOLVENT DEBTORS.

T) Y the act of 7 Geo. 4 {a), the prisoner, at the time of

subscribing his petition to be discharged from custody, was

reqiiired [b) to execute a conveyance and assignment to the

provisional assignee of the court of all his real and personal

estate and effects, with the exception of his wearing ap-

parel, &c. ; which conveyance and assignment it was declared

should vest all such real and personal estate and effects in the

said provisional assignee. And the court was empowered (c)

to appoint a creditor or creditors of the prisoner to be assignee

or assignees of his estate and effects ; and it was declared {d),

that when such assignee or assignees should have signified to

the court his or their acceptance of the appointment, the

estate, effects, rights, and powers of such prisoner vested in

such provisional assignee, should immediately be conveyed

and assigned by him to the said assignee or assignees, in

trust for the benefit of the creditors of the prisoner ; and

that, after such conveyance and assignment, all the estate

and effects of the prisoner should be as effectually vested by

relation in such assignee or assignees, as if the conveyance

and assignment had been made by such prisoner to him or

them.

It was further enacted (e), that where the prisoner should

be entitled to any lease or agreement for a lease, and his

(a) 7 Geo. 4. c. 57; continued by (c) Sect. 19.

1 W. 4. c. 38. 2 W. 4. c. 44. 6 & 7 (c/) Sect. 19.

W. 4. c. 44. 1 <Sc2 Vict. c. 110. (e) Sect. 23.

(6) Sect. 11.



45-1 DURATION OF LIABILITY UNDER THE COVENANTS. [Part VI.

assignee or assignees should accept the same as part of his

estate, the prisoner should not be liable to pay any subse-

quent rent to which his discharge might not apply, nor to be

sued after such acceptance in respect of any subsequent non-

observance or non-performance of the conditions, covenants,

or agreements therein contained ; and that if the assignee or

assignees should, on requisition, decline to determine whether

he or they would accept the lease or agreement, the lessor,

or person agreeing to make the lease, might apply to the

court for the relief of Insolvent Debtors praying that he or

they might accept or deliver up the lease or agreement, and

possession of the premises ; and the court was directed to

make such order as under the circumstances of the case

might seem just.

By the late act for amending the laws for the relief of

insolvent debtors in England (/), the court for their relief

was empowered and requii-ed {g), on the filing of the petition,

to order that all the real and personal estate and eifects of

the prisoner, except his wearing apparel, &c., should be

vested in the provisional assignee for the time being of the

estates and effects of insolvent debtors in England ; and it

was directed that such order should be entered of record in

the same court, and such notice thereof should be published

as the said court should dii'ect ; and that such order, when

so made, should, without any conveyance or assignment, vest

all the real and personal estate and eifects of such prisoner in

the said provisional assignee. And the coiu't was further

empowered [h], at any time after the making of such vesting

order, to appoint a proper person or persons to be assignee

or assignees of the estate and effects of the prisoner for the

piu'poses of the act ; and it was provided, that when such

assignee or assignees should have signified to the court his

or their acceptance of the said appointment, the estate and

effects of such prisoner vested in such provisional assignee,

should immediately, by vii'tue of such appointment, and

(/) 1 & 2 Vict. c. 110. {rj) Sect. 37. {h) Sect. 45.
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without any conveyance or assignment, vest in the said as-

signee or assignees in trust for the benefit of the creditors

of such prisoner.

And the same act contains (e) a re-enactment, in almost

the same words, of the 23rd section of the act of George

the 4th [k).

According to the cases determined before the passing of

the act of Victoria, the provisional assignee could not exercise

any discretion or option as to the acceptance or rejection of

any part of the insolvent's estate and effects ; but, as a public

officer, he was deemed to have accepted the property of the

insolvent assigned to him (/). But the creditors' assignees

were not so fettered, it having been determined that they

had the same election as the assignees of a bankrupt, of

adopting or repudiating any lease or agreement for a lease to

which the insolvent was entitled (m) ; and that they were

entitled to a reasonable time to ascertain its value (^n)

.

Whether the 45th section of the act of Victoria, which

declares that the prisoner's estate and effects vested in the

provisional assignee shall by virtue of their appointment, and

without any conveyance or assignment, vest in the assignees,

has made any change in their liabilities remains to be de-

cided. The point is similar to that before noticed with regard

to the liability of the assignees of a bankrupt (o).

Supposing them to be hable to the rent and covenants of

the insolvent's lease, by their accepting it, or by the opera-

tion of the act of Victoria, in either case they may, like any

other assignee, determine their Hability by assignment of the

lease to another {])).

But it seems, that on the death of an assignee possessed of

the term, his executor will be liable for breach of the cove-

(i) Sect. 50. c. 57; but there can be no doubt of

(k) Ante, p. 453-4 of this volume. their application to cases under that act.

(I) Crofts V. Pick, 8 J. B. Mo. 384. (m) Lindsay v. Limbert, sup.

Doe dem. Clark v. Spencer, 3 Bing. 203. («) Ibid.

Lindsay v. Limbert, 2 Car. & Pa. 526. (o) Ante,p. 443 c^se?. of this volume.

Doe dem. Palmer v. Andrews, 4 Bing. (^>) Ante, p. 449 of this volume.

348. These cases were before 7 Geo. 4.
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nants committed after his decease, until the appointment of a

new assignee by the Insolvent Court {q).

It is observable, that the statutes contain no provision

enabling the insolvent to release himself from liability, by

surrendering his lease or agreement to the lessor, on its repu-

diation by his assignees. In this respect he is less favored

than a bankrupt.

By the recent act passed for the relief of insolvent

debtors (r), any person not being a trader within the mean-

ing of the statutes in force relating to bankrupts, or any

person being such trader, but owing debts amounting in the

whole to less than 300/., may present a petition for protection

from process, to the court of Bankruptcy, if he has resided

twelve calendar months in London, or within the London

district, or to the commissioner of bankrupt in the country

within whose district he may have resided twelve calendar

months, with a schedule of his debts, property, and credits,

and any proposal he may have to make for payment, and the

judge or commissioner of the court of Bankruptcy to whom

the same shall be referred, or the commissioner in the coun-

try to whom the petition shall be presented, may, upon the

filing of such petition, protect the petitioner fi'om all process

whatsoever, either against his person or his property : and it

is provided [s) that, upon the presentation of any such peti-

tion, all the estate and effects of the petitioner shall forth-

with become vested in the official assignee who shall be nomi-

nated by the commissioners acting in the matter of the peti-

tion ; and that such assignee shall and may forthwith take

possession of so much thereof as can be reasonably obtained

and possessed without suit ; and that the said official assignee

shall hold and stand possessed of the same in like manner as

official assignees hold and possess estates and effects under

and by virtue of the statute [t) relating to bankrupts.

{q) Abercrombie ?;. Hickman, 8 Adol. (r) 5 & 6 Vict. c. 116; amended by

& Ell. 683; S. C. 3 Nev. & Per. 676. 7 & 8 Vict. c. m.
The act in force when the assignment {s) Sect. 1.

was made to the assignee was 1 Geo. 4. {t) So in the act.

c. 119.
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The commissioner is then directed (m) to advertise a public

sitting of the court for the examination of the petitioner, and

the choice of the creditors' assignee. And it is then pro-

vided (<r), that the property of the petitioner shall for the pur-

poses of the acts of 5 & 6 Vict. c. 116, and 7 & 8 Vict. c. 96,

vest in the assignee or assignees for the time being by virtue

of the appointment of such assignee or assignees ; and fur-

ther (y), that until an assignee shall be chosen by the credi-

tors, the official assignee shall be enabled to act, and shall be

deemed to be a sole assignee of the property of the petitioner,

and, if the commissioner shall so order, may sell or otherwise

dispose of the same ; and that the property vested in any offi-

cial assignee alone, or jointly with any assignee chosen by

creditors under the act of 5 & 6 Vict. c. 116, the act of 7 & 8

Vict. c. 96, or either of them, shall not remain in such oflBcial

assignee alone, or jointly with such assignee chosen by credi-

tors, if such official assignee shall resign or be removed from

his office, nor in the heirs, executors, or administrators of

such official assignee, nor in the survi\ing assignee alone, in

case of the death of such official assignee, but that all such

property shall in every such case go to and be vested in the

successor in office of every such official assignee alone, or

jointly with the assignee chosen by the creditors, if any, as

the case may be.

And the 13th section of the act [z) pro\'ides, that, in all

cases in which any such petitioner shall be entitled to any

lease or agreement for a lease, and his assignee or assignees

shall accept the same, and the benefit thereof, as part of such

petitioner's propert}'^, the petitioner shall not be liable to pay

any rent accruing after the filing of his petition, nor be in

any manner sued after such acceptance in respect of any

subsequent non-observance or non-performance of the con-

ditions, covenants, or agreements therein contained
; pro-

vided that, in all such cases, it shall be lawful for the lessor.

(u) 7 & 8 Vict. c. 96. s. 3. (>j) Sect. 10.

(x) Sect, 4. (s) 7 & 8 Vict. c. 96,
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or person agreeing to make such lease, his heirs, executors,

administrators, or assigns, if the assignee or assignees shall

decline, upon his or their being required so to do, to deter-

mine whether he or they will or will not accept such lease or

agreement for a lease, to apply to the commissioner, praying

that he or they may either so accept the same, or deliver up

such lease or agreement for a lease, and the possession of the

premises demised or intended to be demised ; and that the

commissioner shall thereupon make such order as in all the

circumstances of the case shall seem meet and just, and that

such order shall be binding on all parties.

But the act does not enable the lessee, as in the case of a

bankrupt lessee (c), to release himself from future liability by

surrendering the lease, on the non-acceptance of it by the

assignee.

The assignees of an insolvent debtor, on selling his lease-

hold property, are no more entitled to a covenant for indem-

nity against future rent and non-performance of covenants,

than the assignees of a bankrupt, as their liability equally

ceases on assigning over {b) .

Fui'ther facilities for effecting arrangements between debtors

and creditors have been given by a very recent act {c) ; and

it is thereby enacted {d), that, from and after the date of the

filing of the resolution and agreement by the creditors,

according to their number and amount therein mentioned,

to accept the proposed arrangement and composition, all the

estate and effects of the petitioning debtor shall be vested in

the trustee, (if any such shall be appointed,) by virtue of such

resolutions, and without any deed, as fully as if such trustee

were an assignee under the statutes relating to bankrupts

;

and that every such trustee may sue and be sued as if he

were such assignee in bankruptcy.

The reference to the Bankrupt Acts here raises the question

before noticed (e), as to the power of the trustee to repudiate

the debtor's leasehold property.

(a) Ante, p. 433-4 of this volume. (d) Sect. 8.

(6) Ante, p. 452 of this volume. (c) Ante, p. 443 d sej. of tills volume.

(c) 7 & 8 Vict. c. 70.
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CHAPTER VIII.

OF THE EFFECT PRODUCED ON THE TENANCY BY THE LESSEE'S

ASSIGNING HIS PROPERTY TO TRUSTEES FOR THE BENEFIT
OF HIS CREDITORS.

T ORD Tenterden was of opinion that a party taking an

assignment from a debtor of all his property for the

benefit of his creditors, stood in the same situation as the

assignees of a bankrupt, with regard to the right of electing

to accept or reject the debtor^s term ; and that he was entitled

to adopt the same means to ascertain its value (a). But in a

late case {b), Patteson, J., said that the proposition was a new

one to him.

Whether such an assignee, on selling the debtor's term,

can insist on a covenant from the purchaser for the future

payment of rent, and performance of covenants, and for

indemnity, must depend upon his having himself entered

into such a covenant with the debtor, or not (c).

It remains to state, that an assignee of a lease, however

he may assume that character, cannot plead in bar to an

action of debt for rent, that the plaintiff, the lessor, had

hitherto refused to acknowledge him as his tenant, and had

always given receipts in the name of the lessee; for the

plaintiff may refuse to accept the assignee as his tenant at

one time, and yet accept him at any subsequent time; and

for the rent in arrear he may either sue the lessee, or the

assignee, at his election {d).

(a) Carter v. Warne, Mood. & Malk. (c) Ante, p. 427 et seq. of this volume.

479; S. C. 4 Car. & Pa. 191. (d) Devereux v. Barlow, 2 Saund.

(6) How V. Kennett, 3 Adol. & Ell. 181. And see ante, p. 354 et seq. of

659. 666; S. C. 5 Nev. & Man. 1. this volume.
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^ait tijt ^ebentji).

OF THE DETERMINATION OF THE LEASE, AND
ITS CONSEQUENCES.

CHAPTER L

OF THE DETERMINATION OF THE LEASE BEFORE ITS

REGULAR EXPIRATION BY EFFLUXION OF TIME.

"VTrE now proceed to treat of the means by "which leases

^ * may be determined or defeated previously to their

regular expiration by effluxion of time
;
premising that the

present chapter relates principally to formal leases by deed

for years, or life or lives, or years determinable on the drop-

ping of a life or lives. The cesser of leases at will, and

the determination of leases from year to year by notice to

quit, or surrender, express or implied, not being considered

within the scope of this work, are noticed only for the pur-

poses of distinction and illustration.

Leases may be determined or defeated before their effluxion

by time, I. By an express power for the purpose conferred

by the deed ; II. By forfeiture ; III. By surrender and

merger ; and IV. By the bankruptcy, or insolvency of the

lessee.
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Section I.

—

By express power conferred by the

INSTRUMENT OF DEMISE.

It is not uncommon for a lease to contain a clause author-

ising its determination before the conclusion of the period

originally prescribed for its duration. Sometimes the power

is reserved exclusively to the lessor; sometimes it is con-

ferred only on the lessee ; at others, according to the circum-

stances of the case, it is exerciseable by either party.

If there be an agreement for a lease for seven, fourteen, or

twenty-one years, in general terms, the power of determining

the duration is confined to the lessee, and equity will decree

a specific performance of the agreement accordingly (a) ; but

it seems, that if a lease be granted for twenty-one years,

determinable at seven or fourteen, reasonable notice will be

necessary to determine it, although the lease make no men-

tion of notice; and if the second period arrive, no notice

being given in time, it becomes a lease for the second period (b).

Where a lease provided, that if either of the parties should

be desirous to determine it at the end of the first seven or

fourteen years of the term, it should be lawful for either of

them, his executors or administrators, so to do, upon giving

unto the other of them, his heirs, executors, or administrators,

twelve months' notice in writing of such intention, it was

held, that the clause, in reasonable construction, and accord-

ing to its spirit, extended to all representatives ; and that

the devisee in fee of the lessor was competent to give the

requisite notice {c).

It is not, however, either technical or prudent to indulge

in this laxity of expression, in confidence of the instrument

receiving a liberal interpretation. The right should be dis-

(a) Dann v. Spurrier, 7 Ves. 231; Rep. 462.

S. C. 3 Bos. & Pul. 399, 442. Doe dem. (b) Chapman v. Towner, 6 Mees. &
Webb V. Dixon, 9 East, 15. Price v. Wei. 100,

Dyer, 17 Ves. .350. 363. But see Good- (c) Roe dem. Bamford v. Hayley,

riglit dem. Hall v. Richardson, 3 Tenn 12 E.ast, 404.
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tinctly conferred on the party or parties by whom it is to be

exercised, and annexed to the reversion, on the one hand,

and to the term, on the other : thus, if the lessor be seised in

fee, it should be reserved to him, his heirs or assigns ; if he

be the donee of a power of appointment, with a fee, or a

life estate and remainder in fee, under the old uses to bar

dower, in default of appointment, it should be reserved to

him, his heirs, appointees, or assigns ; if he be a tenant for

years, to him, his executors, administrators, and assigns. In

like manner, in the case of a lease for years, it should be

given to the lessee, his executors, administrators, and assigns,

as his estate confers only a chattel interest.

"Where a lease contained a pro\dso for cesser in case either

the lessor or lessee, or their respective heirs, executors, &c.,

should be desirous at the expiration of seven or foiu'teen

years of the term to determine the lease, and should give six

months' previous notice in writing under his or their respec-

tive hand or hands, to or for the other or others, or for the

heirs, executors, &c., of the other or others of them ; it was

held, that if the notice were given by the lessor's executors,

all must concur ; and that if given by two out of three,

although professedly on behalf of themselves and the other,

no evidence being offered that they acted by his authority, it

would be insufficient ; otherwise the thu'd might afterwards

disavow the notice, and claim the defendant still as his

tenant. And also, that a subsequent ratification by the

third executor would not avail, because the tenant was enti-

tled to such a notice as he could act upon with certainty at

the time it was given. And, further, that the rule of law,

that the act of one joint-tenant for the benefit of his co-te-

nant {d) should bind the latter, could not be of ser\dce ; for

it did not follow that the notice to quit was beneficial ; and

that if relied on, it was incumbent on the executors to prove

that the act was for the benefit of all ; not on the lessee to

show that it was not beneficial (e)

.

(d) Rudder. Tucker, Cro.Eliz. 737. (e) Right deni. Fisher v. Cuthell,

802-3. 5 East, 491 ; S. C. 2 Smith, 83.
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But where a lease of crown lands granted by A., B., and C,

the three Commissioners of Woods and Forests, provided

that if the lessors, as such commissioners, or the commis-

sioners for the time being, should at any time be desirous of

determining the demise, and of such their desire should

cause one calendar month^s notice in writing under their

hands to be given to the lessee, then the lease should be

void, it was held, that a notice signed by two only of the

commissioners for the time being was, by virtue of the act

of 10 Geo. 4. c. 50, s. 92 (/), sufficient to put an end to the

demise {ff).

Whenever the power of determining the lease is given to

the lessee, it is ad\'isable, for the lessor's security, to make

the exercise of it conditional on the lessee^s previous payment

of rent, and performance of covenants ; as the fear of being

burthened with a continuance of the term is generally a

powerful inducement to a faithful discharge of his duties.

In the case of Porter v. Shephard (h), where the lease con-

tained a proviso, that in case the lessee should be minded at

the end of the first three or five years of the term to quit,

and yield up the premises, and of such his mind should give

six months' notice, then and in such case, and from and

after the expu'ation of the said first three or five years, and

payment of all rents and arrears of rent and duties on the

tenant's part to be paid, and performance of the covenants

contained on the part of the lessee, until the expiration of the

said three or five years, the indenture and every clause therein

should cease and be utterly void, the Court of King's Bench,

affirming the judgment of the Common Pleas, decided, upon

the plain and obvious intention of the parties, and without

reference to any adjudged case, that the lessee's payment of

rent and performance of covenants constituted a condition

precedent to his right to determine the tenancy.

A general power of this description given to the lessor or

(/) See ante, vol. 1, p. 188, (h) Porter v. Shephard, 6 Term Rep.

(g) Coomhes v. Dutton, 5 Mees. & 665.

Wei. 469.
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lessee will not enable either to determine it as to part only

of the premises ; a special power being necessary for that

purpose (i).

In the case of Doe dem. Wilson v. Abel (k), a lease was

made for twenty-one years, and the lessee covenanted, that if

the lessor should be desirous at any time during the term to

take all or any part of the land demised for building thereon,

and for yards and gardens to such buildings, it should be

lawful for her or her assigns to enter upon all or any part or

parts of the said land to make such buildings as she or they

should think proper, and to do all such acts as should be

necessary, without interruption by the lessee, provided that

the lessor should give six months' notice of such intention,

and provided that the lessor should allow the lessee for every

acre taken the yearly rent of 8/. 85., and so in proportion for

any greater or less quantity than an acre ; and with a fm'ther

proviso that the lease should be void for non-performance of

covenants. The lessor, having concluded with a third person

the terms of a building contract, but no contract having been

actually signed, gave six months' notice of her intention to

take the whole of the land for building, and, at the expiration

of that time, her agent, unaccompanied by any sm*veyor,

builder, workmen, or building materials, demanded posses-

sion, which being refused, an ejectment was brought. It

was contended on the part of the defendant, that, as the

lessor did not come on the premises to build, but only to

demand possession, there was no breach of covenant; but

the court was of opinion, that the meaning of the stipulation

was, that the lessor might give notice of her intention, and

resume all or any part of the land for the purpose of building,

without waiting until she was ready to enter with materials

and workmen : in short, that it was not merely a covenant

that the lessor might come upon the land in order to build

(t) Roe dem. Rodd v. Archer, 14 &Selw. 541. Russellr. Coggins, 8 Ves.

East, 245. 34. Doe dem. Willson v. Phillips,

(k) Doedem. Wilson r. Abel, 2 Mau, 2 Bing. 13; S. C. 9 Mo. 46.
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upon it, but that she might take it back for the purpose of

building. This was a case at law.

In equity, however, where the lessor's intentions with

regard to building can be more rigorously scrutinized, the

lessee may find protection against an ejectment, unless the land

be clearly wanted for the purposes of building ; and it appears

that it is not sufficient for the landlord to demand possession,

stating, that he wishes to have the land for building, having

entered into a treaty ; though a specific allegation of his having

entered into an agreement would alter the case (1)

.

An agreement was entered into in the following terms :

—

"A. W; agrees to let all those pieces of land, &c., and T. R.

agrees to take the above-mentioned pieces of land, for the

term of twenty-one years, by paying to A. W., or his heirs,

executors, administrators, or assigns, a yearly rent of 30/.,

clear of all taxes or abatement whatever ; and it is also fur-

ther agreed and clearly understood, that in case the said

A. W. or his heirs, executors, and assigns, should want any

part of the said land to build or otherwise, or cause to be

built, then the said T. K,., or his heirs, executors, or his as-

signs, shall and will give up that part or parts of the said

land as shall be requested by the said A. W., by his making

an abatement in proportion to the rent charged, and also to

pay for so much of the fence, at a fair valuation, as he shall

have occasion, from time to time, to take away, by his giving

or leaving six months' notice of what he intends to do ;
" but

there was no proviso for re-entry on T. R.'s refusal to give

up possession on request. An ejectment having been brought

against the tenant, it was contended on his part, that the en-

gagement to give up possession when the lessor should require

it for the purposes of building, was not a condition operating

in defeazance of the estate, but a mere covenant, for the

breach of which the remedy was by an action for damages, or

an application to Chancery, but not by ejectment ; Best, J.,

being of this opinion, the plaintiff was non-suited, and the

(I) Russell V. Coggins, 8 Ves. 34.

VOL. II. H H
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court of Common Pleas refused a rule to set the nonsuit

aside (m).

And in a later case (n), where a lease was granted, saving

and reserving to the lessor liberty to resume the whole or

any part of that part of the demised premises called
,

allowing to the lessee 305. an acre per annum for so much as

should he resumed, during the remainder of the term, it was

held, in conformity with Doe v. Phillips, that this clause,

being a covenant, and not a condition, did not give the lessor

a right of re-entry, so as to enable him to maintain ejectment.

In the case of Doe v. Archer (o), a lease was made of a

farm called Town Barton, consisting of the mansion-house,

and several closes of land, and also of the Shippen Barton,

containing various closes of land, for twenty-one years ; sub-

ject to a proviso giving liberty to either party to determine

the lease at the end of fourteen years, on giving to the other

at least two years' previous notice of such intention. The

lessor gave notice thus: "Mr. S. Archer: Agreeable to

the terms of the covenant between us, I hereby give you due

notice to deliver up possession of Town Barton, ^c, on the

expiration of the 14th year of your term;" and it was held

sufficient to detennine the lease as to all the premises ; Lord

Ellenborough, C. J., obserring, that the notice to quit the

Town Barton, where the mansion was, meant the Toivn Bar-

ion, cum sociis, especially ^ith reference to the lease which

only gave a power to determine the tenancy as to the whole

of what was let together.

But where a lessee, having a power to determine his lease

for twenty-one years, by giving six calendar months* notice

immediately preceding the expiration of the first fourteen

years, which fomteen years would determine at Michaelmas,

1837, gave six months' notice preceding Midsummer-day,

1837, to quit the premises on Midsummer-day, 1837, agree-

(m) Doe dem. Willson v. Phillips, 3 Irish Law Rep. 168. Jack dem.

2 Bing. 13; S. C. 9 Mo. 46. Croker v. Orpen, 6 Irish Law Rep. 351.

(«) Lessee Archbishop of Dublin v. (o) Doe dem. Rodd v. Archer, 14

Eaton, Arms, Mac. & Og. 66; S. C. East, 245.
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ably to the covenants of the lease, it was held, that the notice

was insufficient, being inconsistent with the proviso contained

in the lease ; and, therefore, that the tenant was Uable to pay

a quarter's rent due at Christmas, 1837 {j)).

Here may be added, that where a lessee of mines cove-

nanted that, in case the lessor should at any time before the

expiration or sooner determination of the lease, give to the

lessee notice in writing of his desire to take, at a valuation,

all or any part of the moveable machinery, going gear, stock

in trade, implements, utensils, articles, and things, in or about

the mines, the lessee would, on the expiration or determina-

tion of the lease, deliver to the lessor, all or such part of the

said moveable machinery, &c., as should be specified in the

notice, and, thereupon, the lessor should pay to the lessee

the fair value of the articles so dehvered, such value to be

settled by arbitration ; the covenant was held to be so injuri-

ous and oppressive to the lessee, that the court refused to

interfere to give effect to it by way of specific performance, or

to grant an injunction against the lessee's selling or removing

the articles {q).

Section II.

—

By forfeiture; and herein of waiver.

The lessee's estate may also be determined before its

regular expiration by forfeiture, which may occur, I. Under

the ordinary proviso for the lessor's re-entry on the lessee's

non-payment of rent or non-performance of covenants ; II.

In certain cases, by the lessee's tortious alienation ; III. By

his disclaimer.

I. Under the proviso for re-entry.

This branch of our subject has already been in a measure

discussed in that portion of the work which treats of the

formal and essential parts of a lease {r), where we had occa-

sion to notice the nature, construction, and effect of such a

(p) Cadby v. Martinez, 11 Adol. & (<?) Talbot v. Ford, 13 Sim. 17.S.

Ell. 720; S. C. 3 Per. & Dav. 38G. (?•) Ante, p. 317 of this volume.

II H 2
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proviso; but some observations respecting the means of

avoiding, or obtaining relief from, the forfeiture remain to

be made ; and in resuming the subject, we may consider it

with regard to, 1st, The lessor's waiver of the forfeiture;

2udly, The relief administered at law and in equity from

forfeiture for non-payment of rent; and 3rdly, The relief

administered in equity from forfeiture for breach of other

covenants by the lessee.

1. As to the lessor's waiver of the forfeiture.

The re-entry resting, as we have seen, in the election of

the lessor, he may enforce or waive his right at pleasure.

And, as forfeitures, to use the phrase of the books, are odious

in law {s), slight acts on his part have been deemed sufficient

to amount to a waiver : Indeed, it may be stated as a general

rule, that any recognition of a tenancy subsisting after the

right of entry has accrued, and the lessor has had notice of

the forfeiture, will have that effect.

For example, an acceptance, or an absolute and unqualified

demand, of rent accruing due after the forfeiture will operate

as a waiver (t), whatever may be the secret motive of the

lessor in taking or demanding it {u). So will receipt of the

rent the non-payment of which occasioned the forfeiture, if

(s) Moodyr. Garnon, Mo. 848; S.C. 803. Jones dem. Cowper v. Vemey,

1 Rol. 330. 367; S. C, nom. Moodie v. Willes, 175. Doe dem. Morecraft v.

Garnance, 3 Bulstr. 153; S. C, nom. Meux, 4 Barn. & Cres. 606; S. C.

Wood V. Germons, Cro. Jac. 390. 7 Dow. & Ry. 98. Roe dem. Gregson

Sanders v. Pope, 2 Ves. 290. Doe v. Harrison, 2 Term Rep. 425. Doe

dem. Muston v. Gladwin, or Gladstone, dem. Sheppard v. Allen, 3 Taunt. 78.

6 Q. B. 953; S. C. 9 Jur. 508. Arnsby v. Woodward, 6 Bam. & Cres.

(0 45 Ass. pi. 5. Marsh v. Curteis, 519; S. C. 9 Dow. & Ry. 536; Doe

Mo. 425; S. C. Cro. Eliz. 528; 2 And. dem. Ambler v. Woodbridge, 9 Barn.

42 ; S. C, nom. March v. Curtis, Noy, 7

;

& Cres. 376 ; S. C. 4 Man. & Ry. 302.

Co. Ent. 215. Whitchcot v. Fox, Cro. Sanders v. Pope, 12 Ves. 290-1. Hume
Jac. 398; S. C, nom. Hitchcock, or v. Kent, 1 Ball & Beat. 561. And see

Whitchcocke, -y. Fox, 1 Rol. 68. 389; Goodright dem. Charter v. Cordwent,

S. C, nom. Fox v. Whitchcocke, 6 Term Rep. 21 9. Doe dem. Cheny r.

2 Bulstr. 290. Greene's case, 1 Leon. Batten, Cowp. 243. Doe dem. Gate-

262. Cro. Eliz. 3. Harvy, or Harvie, house v. Rees, 4 Bing. N. C. 384 ; S. C.

V. Oswold, or Oswald, or Oswel, Mo. 6 Scott, 161; 1 Arn. 159. Doe dem.

456; S. C. Cro. EUz. 553. 572; S. C, Nash v. Birch, 1 Mees. & Wei. 402;

nom. Pennant's case, 3 Co. 64, a. S. C. 1 Tyrw. & Gra. 769; 2 Gale, 26.

Goodrightdem. Walter V.Davids, Cowp. (u) Doe dem. Griffith v. Pritchard,



Ch.I.S. II.] BY FOUFEITURE: WAIVER, 469

in the acquittance the lessor call the lessee his tenant [x).

So will a notice to quit (y). So, at common law, will a dis-

tress, although levied for the rent, the non-payment of which

occasioned the forfeiture ; or even for rent which had been

previously in arrear {z).

But the taking of an insufficient distress is no waiver of

a forfeiture occasioned by non-payment of rent, where the

ejectment is brought under the statute of 4 Geo. 2. c. 28, which

requires the lessor to prove on the trial that no sufficient

distress was to be found on the premises countervailing the

arrears due (a).

So, if after the accrual of a forfeiture, the lessor sanction

an outlay of money on the premises by passively looking on,

a jury would be directed to consider that a circumstance

from which they might imply a consent to the alteration,

and a waiver of the forfeiture {b).

But unless the party accepting the rent be entitled at the

time, his acceptance will not amount to a waiver (c) ; and,

therefore, where land was given to husband and wife, and to

the heirs of the body of the husband, and the husband made

a lease for forty years, and died, and the issue in tail accepted

the rent in the life of the wife, and afterwards the wife died

;

it was held, that the issue might avoid the lease; for at the

time of the acceptance no rent was in esse, or due to him (d).

In no case, however, can a waiver take place unless the

lessor be cognizant at the time of the fact of forfeiture (e).

5 Barn. & Adol. 765; S. C. 2 Nev. & (h) Doe dem. Sheppard v. Allen,

Man. 489. 3 Taunt. 78. Hume v. Kent, 1 Ball &
(x) Gi-een's case, Cro. Eliz. 3. Beat. 554. See also Doe dem. Lord

(y) Doe dem. Scott v. Miller, 2 Car. Kensington v. Brindley, 12 J. B.Mo. 37.

6 Pa. 348. (c) 3 Salk. 3.

(z) Pennant's case, sup. Greene's (rf) Pennant's case, 3 Co. 64, a., 4th

case, 1 Leon. 262. Cro. Eliz. 3. Co. resolution.

Lit. 211, b. 3 Salk. 3. Doe dem. Tay- (e) Marsh r.Cui-teis, Mo, 425; S. C.

lor v. Johnson, 1 Stark. 411. Doe dem. Cro. Eliz. 528; 2 And. 42; S. C, nom.

Flower v. Peck, 1 Barn. & Adol. 428. March v. Curtis, Noy, 7; Co. Ent. 215.

(a) Brewer dem. Lord Onslow v. Whitchcot v. Fox, Cro. Jac, 398;

Eaton, 3 Dougl. 230. See as to the S. C, nom. Hitchcock, or Whitchcocke,

statute 4 Geo. 2. c. 28, ante, p. 339 et v. Fox, 1 Rol. 68. 389; S. C, nom,

scq. of this volume. Fox v. Whitchcocke, 2 Bulstr, 290.
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If the lease be forfeitable on assignment without license,

and the lessor himself receive rent from the executor of an

assignee without license, the court will imply on his part

notice of the forfeiture, unless the contrary appear (/).

It seems that a right of re-entry for a forfeitirre may be

reserved, though the lessor accept rent subsequently to the

forfeiture {g)

.

On the other hand, acceptance of rent due before the for-

feiture, or of the rent, the non-payment of which occasions

the forfeiture, will not operate as a waiver in the case of a

lease for years [h] ; though, in the case of a lease for hfe.

Lord Coke conceived that acceptance of the same rent which

had been demanded would have so operated [i]

.

An action for the recovery of rent in arrear is not a waiver

of.a forfeiture for non-payment; because it shall be intended

to be brought as for a duty due uj)on the contract [k)

.

So, an offer by a landlord entitled to a forfeiture, to pur-

chase the lease of the tenant, will not amount to a waiver

;

for a man may well offer a small sum for that which is his

own, rather than incur the trouble of going to trial to

recover it (/).

, X. Nor is a right of re-entry, under a building lease, in case

a certain number of houses be not built by a specified time,

waived by the lessor's steward permitting the progress of the

works for a short time after the day on which the forfeiture

had been incui'red (?«).

Nor is a forfeiture waived by the lessor's neglect to avail

himself of his right for several years (w).

Havvy v. Oswold, Mo. 456; S. C.,nora. Greene's case, 1 Leon. 262; S. C. Cro.

Pennant's case, 3 Co 64, a. Goodright Eliz. 3. Anon. 3Salk.3. Co. Lit. 211, b.

dem. Walter v. Davids, Cowp. 803. (?) Pennant's case, 3 Co. 65, a.

Roe dem. Gregson v. Harrison, 2 Term (I) 3 Salk. 3.

Rep. 425. Doe dem. Ambler ?;. Wood- (/) Snoith v. Spooner, 3 Taunt. 246.

bridge, 9 Barn. & Cres. 376; S. C. 250.

4 Man. & Ry. 302. Hume v. Kent, (in) Doe dem. Lord Kensington v.

1 Ball & Beat. 561. Brindley, 12 Mo. 37. And see Doc

(/) Whitchcotr.Fox,sup. 3 Salk. 3. dem. Sheppard v. Allen, 3 Taunt. 78.

(ry) City of London v. Mitford, 14 (w) Doe dem. Sheppard v. Allen,

Ves. 56. 3 Taunt. 78.

(/() Pennant's case, 3 Co. G4, a
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A waiver of a right of re- entry for one breaicli will not

preclude a re-entry for a new or continuing breach (o) ; for

there is a material difference between a waiver of the condi-

tion itselfj and a waiver of a particular breach (p). In modern

times, the courts have been inclined to consider the breach

overlooked, rather than the condition waived (q). Thus, a

lessor may take advantage of a forfeiture occurring de die in

diem, as in the case of a neglect to repair, work a mine, or

the like, contimung from day to day, notwithstanding a

previous distress for rent {r).

In Hke manner, where a lessee covenanted that he would

not alter, convert, or use, the rooms of the house demised,

then used as bed-rooms, or either of them, unto or for any

other use or purpose than bed or sitting-rooms, for the

occupation of himself, his executors, &c., or his or their

family, without license, &c., it was held, that the receipt of

rent by the lessor after he knew that the lessee had let some

of the rooms to a lodger who occupied them, did not affect

his right to recover for a subsequent forfeiture. And the

court took a distinction between the conversion of a house

into a shop, where the breach was complete at once, and the

forfeiture thereby incurred was waived by a subsequent

acceptance of rent ; and the continued usinff of premises,

where, under the peculiar wording of a covenant, like the

one in question, a new breach was committed every day

during the time they were so used {s).

So, where there was a covenant to insure and keep insured

during the term, and the lessee never insured, it was held,

that the lessor might maintain an ejectment for a breach on

a demise laid on the 24th of October, although he had dis-

(o) Doe dem. Amblerv.Woodbridge, ford, 2 Crompt. & Jerv. 6C7. Doe
9 Barn. & Cres. 376; S. C. 4 Man. & dem. Boscawen v. Bliss, 4 Taunt,. 735.

Ry. 302. Doc dem. Bryan v. Banclcs, 4 Barn. &
(p) Doe dem. Griffith v. Pritchard, Aid. 401.

5 Barn. & Adol. 7G5. 771 ; S. C. 2 Nev. (s) Doedem. Ambler y. Woodbridge,

6 Man. 4a.9. 9 Barn. & Crcs. 370; S. C. 4 Man. &
{q) Ibid. Ry. 302.

(r) Doe doni. Ilcmmings v. Durn-
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trained on the 30tli of September for rent due on the 29th

;

for there was a continuing breach between the day of the

distress and the day of the demise to the plaintiff {t).

It does not appear to be settled whether an under-letting

is or is not a continuing breach {u). An assignment is a

breach once and for all {<y)

.

Where a lessor, haAang a right of re-entry in case the lessee

neglected to repair the premises after three months' notice,

gave the requisite notice on the 18th April, and accepted rent

up to Michaelmas following, the premises being in a dilapi-

dated condition at that time ; it was held, as the demise in

ejectment was on the 2nd of November, which was subse-

quent to the receipt of rent, that, though the plaintiff might

have brought his ejectment at the end of the three months,

tliere was no reason why he might not give an indulgence

to the defendant, and bring his action even after the receipt

of the rent, particularly as the premises were not then

repaired (y).

But where a lease was made voidable on the lessee's becom-

ing bankrupt or insolvent, and he was discharged under the

Insolvent Debtors' Act in 1836, remaining a debtor to a

considerable amount to the lessor, who accepted rent in

1837, it was held, that such acceptance was a waiver of the

forfeiture, and that the continuance of the debt from the

lessee was not a continuing insolvency, so as to operate as a

new forfeiture after such acceptance {z).

So, where a lease was made subject to determination on

the lessee's becoming insolvent, and it was contended that

an attainder of the lessee for felony was a forfeiture, and that

the felony being a continuing breach, was not wholly waived

by acceptance of rent ; it was held, that even if the attainder

(0 Doe dem. Flower r. Peck, 1 Barn. (.r) Ibid.

<fc Add. 428. Doe dem. Mustoii v. (>/) Fryett dem. HaiTis v. Jeffreys,

Glad\viu, or Gladstone, 6 Q. B. 953; 1 Esp. 393.

S. C. 9 Jur. 608. (2) Doe dem. Gatehouse v. Recs,

(m) Dowell V. Dew, 1 Yo. & Col. 4 Bing. N. C. 384; S. C. 6 Scott, 161;
V. C. 345. 366. 1 Arn. 159.
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amounted to an insolvency, which was not determined, yet

the breach was contemporaneous with the conviction, and not

continuing, and, therefore, that subsequent acceptance of rent,

with notice, had waived it in toto («).

A lease contained a covenant by the lessee to repair, with

a declaration that it should be lawful for the lessor to enter

and view the state of repairs, and of all defects to give notice;

and that upon the lessee's neglect to repair after two months'

notice, the lessor might repair, and charge the lessee with the

expense, which should be paid by the lessee at the time of

his paying his next half-year's rent; and that in case of

default in payment the lessor might distrain for the same as

in ease of rent in arrear. The lease also contained the gene-

ral clause of re-entry on non-payment of rent, or non-per-

formance of covenants. The lessor gave the lessee notice to

repair, and in it stated, that in case of neglect for six months,

he, the lessor, would repair, and charge the lessee with the

expense. The repaii's being neglected, the lessor commenced

an action of ejectment; but the court held, that, by giving

the notice, the lessor took into his own hands a remedy

inconsistent with a right to insist on the forfeiture {b).

In the case of Doe dem. Rankin v. Brindley (c), the lease

contained a proviso for re-entry in case of non-repair within

three months after notice. The landlord gave notice, and

before the end of the three months (which would have expired

in Hilary vacation, 1832,) brought an ejectment. Dm-ing

the three months the cause came on for trial, and the parties

agreed to an order of court, directing that a juror should be

withdi'awn, and the repairs done by Midsummer. Default

being made, the landlord brought a second ejectment,

without further notice, in Trinity vacation, under the statute

of 11 Geo. 4 & 1 Will. 4. c. 70. s. 36 {d). And it was held.

(«) Doe dem. Griffith ;;. Pritchard, Wol. 162.

5 Barn. & Adol. 765; S. C. 2 Nev. & (c) Doe dem. Rankin v. Brindley,

Man. 489. Doe dera. Evans v. Evans, 4 Bam. & Adol. U4; S. C. 1 Nev. &
5 Barn. & Cres. 584. Man. 1.

{!>) Doe dem. Rutzeu v. Lewis, (rf) By the 36th section of this act,

5 Adol. & Ell. 277; S. C. 2 Hax*. & after noticing that landlords to whom
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fii'st, that the former notice had not been waived. And,

secondly, that it could not be objected at Nisi Prius that the

action had not been commenced Avithin ten days after the

right of entry had occm-red, pursuant to the act, this being

merely matter of irregidarity : and, further, that the objection

was not well founded, the right of entry having been only

suspended by agreement of the parties.

There are several authorities [e) to show that a lessor

cannot by a bill in equity compel the lessee to discover

whether a covenant has been broken, for breach of which

there is a right of re-entry ; unless he expressly waive the

a right of entry into or upon any lands

or hei-editaments might accrue during

or immediately after Hilary and Tri-

nity terms respectively were then

unable to prosecute ejectments against

their tenants, so as to try the same at

the assizes immediately ensuing, where-

by much delay was occasioned in the

recovery of the possession of lands and

tenements wrongfully withheld by

tenants against their landlords, it was

enacted, That in all actions of eject-

ment thereafter to be brought in any

of Her Majesty's courts at Westmin-

ster by any landlord against his tenant,

or against any person claiming through

or under such tenant, for the recovery

of any lands or hereditaments, where

the tenancy should expire, or the right

of entry into or upon such lands or

hereditaments should accrue to such

landlord, in or after Hilary or Trinity-

terms respectively, it should be lawful

for the lessor of the plaintiff in any

such action, at any time within ten

days after such tenancy should expire

or right of entry accrue as aforesaid,

to serve a declaration in ejectment en-

titled of the day next after the day of

the demise in such declaration, whether

the same should be in term or m vaca-

tion, with a notice thereunto subscribed,

requiring the tenant or tenants in pos-

session to appear and plead thereto

within ten days, in the coui-t in which

such action might be brought; and that

proceedings should be had on such

declaration, and rules to plead entered

and given, in such and the same man-

ner, as nearly as might be, as if such

declaration had been duly served before

the preceding term : Provided always,

that no judgment should be signed

against the casual ejector until default

of appearance and plea within such ten

days, and that at least six clear days'

notice of trial should be given to the

defendant before the commission day

of the assizes at which such ejectment

should be intended to be tried; pro-

vided also, that any defendant in such

action might, at any time before the

trial, apply to a judge of either of Her
Majesty's superior courts at West-

minster, by summons in the usual man-

ner, for time to plead, or for staying

or setting aside the proceedings, or for

postponing the trial until the next as-

sizes ; and that it should be lawful for

the judge in his discretion to make

such order in the said cause as to him

should seem expedient.

(e) Lord Uxbridge v. Staveland,

1 Ves. 56. Fane v. Atlee, 1 Eq. Ca.

Ab. 77. pi. 15. Gary r. Mildm.ay, Toth.

69. And see Moumns v. Monnins,

2 Rep. in Ch. 68. Chauncey v. Taliour-

den, 2 Atk. 392. Jones v. Green, 3 Yo.

& Jerv. 298.
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forfeiture ; as no one can be compelled in equity to make a

disclosure which would subject him to a penalty, in which

light a forfeiture is viewed (/). And we also find that if he

waive the forfeiture, and fail in his suit in equity, he will be

restrained from afterwards insisting on the forfeiture at

law {g).

In a late case, however, in Ireland {h), Sir Edward

Sugden, C, said, that a tenant could not protect himself

from discovery, if it was alleged that he had done an act that

subjected him to a penalty : he could not be heard to say

that it was a penalty, to which equity would not compel him

to subject himself.

2. As to relief at Law and in Equity from forfeiture occa*

sioned by non-payment of rent.

Forfeitures for non-payment of rent have always been

regarded mifavorably ; indeed so little countenance have

they received, that even courts of law, at an early period,

assumed the power of relieving the lessee, by staying pro-

ceedings in ejectment at any time before execution executed,

on payment of the arrears of rent due and all costs [i), and,

in some cases, on his giving security for future payments {k) :

But the act of the 4th of George the Second abridged their

powers in this respect, by providing (/),
" that if the tenant

or tenants, his, her, or their assignee or assignees, do or shall

at any time before the trial in such ejectment pay or tender

to the lessor or landlord, his executors or administrators, or

his, her, or their attorney in that cause, or pay into the court

where the same cause is depending all the rent and arrears.

(/) Ibid. Fane v. Atlee, sup. dem. West v. Davis, 7 East, 363-6.

(g) Bond v. Hopkins, 1 Scho. & Lef. Doe dem. Harris v. Masters, 2 Barn.

441. & Cres. 490; S. C. 4 Dow. & Ry. 45.

(h) Frenchv. Macale, 1 Con.&Law. Pure dem. Withers v. Sturdy, Bull.

459. 465 ; S. C. 2 Dm. & War. 269. 276. N. P. 97, 7th edit. Swanton v. Biggs,

{i) Downes v. Turner, 1 Salk. 597. 1 Beat. 170. Lovat v. Lord llanelagh,

Goodtitle v. Holdfast, 2 Stra. 900. 3 Ves. & B. 24.

Phillips i;. Dolittle, 8 Mod. 345. Duck- (k) Smith v. Parks, 10 Mod. 383.

worth dem. Tubley w.Tunstall, Barnes, (/) 4 Geo. 2. c. 28. s. 4. 2 Mau. &
184. Anon. 1 Wils. 75. Archer dem. Selw. 531.

Hankey v. Suapp, Audr. 341. Roe
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together with the costs, then and in such case all further

proceedings on the said ejectment shall cease, and be dis-

continued.^'

The act contains also a provision [m), that nothing therein

contained shall extend to bar the right of any mortgagee of

such lease, who shall not be in possession, so as within six

calendar months after such judgment obtained, and execu-

tion executed, he pay all rent in arrear, and all costs and

damages, and perform all the covenants and agreements,

which on the part of the first lessee ought to be performed.

An underlessee is entitled to stay proceedings in ejectment

on payment of rent and costs under this act [n).

In the case of Goodright v. Noright (o), a motion under

the statute for setting aside the proceedings in an ejectment,

with costs, was granted, though opposed by the lessor on the

ground of his having given instructions to his attorney to

bring the action before the tender of the rent.

But the court has refused to reheve after a trial, for that,

they said, would be but to exercise the function of legislation

instead of judicial construction, and to depart from the line

which the statute had drawn [p) ; the principle of which

determination has received the approbation of succeeding

Judges {q).

The Court of Common Pleas lately refused a motion to

stay proceedings in an ejectment for forfeiture for non-

payment of rent, made on the ground that an ejectment

between the same parties was pending in the Queen's Bench,

for an alleged forfeiture for non-payment of rent previously

due; as the one action would not necessarily decide the

other (r).

(m) Latter pai'fc of sect. 2 of 4 Geo. 2. (p) Roe dem. West v. Davis, 7 East,

c. 28. Doe dem. Whitfield v. Roe, 363-6.

3 Taunt. 402. {q) Doe dem. Harris v. Masters,

(m) Doedem. Wyattt'. Byrou, 1 Man. 2 Barn. & Cres. 490-3; S. C. 4 Dow. &
Gra. & Sc. 623; S. C. 3 Dowl. & Lown. Ry. 45.

31. (r) Doe dem, Henry v. Gustai'd,

(o) Goodright dem. Stevenson v. 2 Dowl. Pr.Ca. N.S. 615; S.C. 5 Scott's

Noright, 2 W. Blac. 746. N. R. 818; 4 Man. & Gra. 987.
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The application of the statute cannot be objected to on the

ground of the ejectment being brought for a forfeiture for

not repairing, as well as for non-payment of rent. In such

cases, the court will stay proceedings as to the rent, on its

being paid with costs, and leave the plaintiff to proceed on

any other title {s).

But a Court of Common Law has no jurisdiction to stay

proceedings upon terms, without the consent of the lessor,

where the action of ejectment is founded on a forfeiture

occasioned only by a breach of covenant to repair (/)

.

Previously to the statute in question, a wider range was

taken by Courts of Equity, where it was usual to relieve

the tenant from the forfeiture, on payment of the rent,

interest, and costs, whatever interval might have elapsed

between the accrual of the debt and the day of payment (u) .

The principle of this supposed equity, that interest and

costs sufficiently compensated the landlord for the delay (^),

has been frequently condemned (y); and the injustice of

the practice becoming daily more evident, the legislature

interposed, and, while it recognised the jui'isdiction of

equity [z], remedied the evil, not by giving any relief

in specie («) ; but merely by limiting the period within

which an application might be made, and thus removing

the uncertainty to which the landlord had before been

exposed from the tenant^s privilege of offering compen-

(s) Pure dem. Withers v. Stui-dy, {x) De Scarlett v. Dennett, 9 Mod.

Bull. N. P. 97, 7th edit. And see 22. Lovat v. Lord Ranelagh, 3 Ves.

Anon. 1 Wils. 75. Wadman v. Cal- & B. 30. And see the cases in the

craft, 10 Ves. 69. following note (y).

(t) Doe dem. Mayhew v. Asby, 10 (y) Hill v. Barclay, 16 Ves. 405; 18

Adol. &EU. 71; S. C. 2 Per. & Dav. Ves. 58-9; 60-1. Reynolds v. Pitt,

302. 19 Ves. 140. See also Sparks t^. Liver-

(u) Doe dem. Hitching v. Lewis, pool Water Works Company, 13 Ves.

1 Burr. 619. And see Webber v. 434. Newman v. Rogers, 4 Bro. C. C.

Smith, 2 Vern. 103; S. C. 1 Eq. Ca. Ab. 393; & Bracebridge v. Buckley, 2 Pri.

115. pi. 14. Hill V. Barclay, 18 Ves. 216.

60. Doe dem. Earl of Jersey v. Smith, (z) Wadman v. Calcraft, 10 Ves. 70.

7 Pri. 326; S. C. as in note (y), p. 493 Davis v. West, 12 Ves. 475-6. Hill v.

of Vol. 1, ante. Bowser v. Colby, Barclay, 18 Ves. GO.

1 Hare, 109. 125. (a) Wadman r. Calcraft, 10 Ves. 70.
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sation at any time, in order to found an application for

equitable aid {b).

The statute in question, the 4th Geo. 2. c. 28 already

quoted, after reciting (c) that it often happened that after a

re-entry made, the lessee or his assignee, upon one or more

bills filed in a court of equity, not only held out the lessor or

landlord by an injunction from recovering the possession, but

Hkewise pending the suit ran much more in arrear, without

giving any security for the rents due when the said re-entry

was made, or which should afterwards incui', enacted, that in

case the lessee or lessees, his, her, or their, assignee or assig-

nees, or other person or persons claiming or deriving under the

said leases, should permit or suffer judgment to be had and

recovered on such ejectment, and execution to be executed

thereon, without paying the rent and arrears, together with

full costs, and without filing any bill or bills for relief in

equity within six calendar months after such execution exe-

cuted, then and in such case the said lessee or lessees, his,

her, or theii*, assignee or assignees, and all other persons

claiming and deri\ing under the said lease, should be barred

and foreclosed from all relief or remedy in law or equity,

other than by writ of error for reversal of such judgment, in

case the same should be erroneous, and that the said land-

lord or lessor should from thenceforth hold the said demised

premises discharged from such lease.

The third section of the same statute enacted, that in case

the said lessee or lessees, his, her, or then-, assignee or assig-

nees, or other person or persons claiming any right, title, or

interest, in law or equity, of, in, or to, the said lease, should,

within the time aforesaid, file one or more bill or bills

for rehef in any coui't of equity, such person or persons

should not have or continue any injunction against the pro-

ceedings at law on such ejectment, unless he, she, or they,

should, within forty days next after a full and perfect answer

should be filed by the lessor or lessors of the plaintiff in such

(h) Doe dem. Hitchiiis v. Lewis, 1 Biirr. 619. (c) 4 Geo. 2. c. 28. 8. 2.
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ejectment, bring into court, and lodge with the proper officer,

such sum and sums of money as the lessor or lessors of the

plaintiff in the said ejectment should in his or their answer

swear to be due and in arrear, over and above all just allow-

ances, and also the costs taxed in the said suit, there to

remain till the hearing of the cause, or to be paid out to the

lessor or landlord, on good security, subject to the decree of

the court ; and that in case such bill or bills should be filed

Avithin the time aforesaid, and after execution should be exe-

cuted, the lessor or lessors of the plaintiff should be account-

able only for so much and no more as he, she, or they should

really and bona fide, without fraud, deceit, or wilful neglect,

make of the demised premises fi*om the time of his, her, or

their, entering into the actual possession thereof; and that

if what should be so made by the lessor or lessors of the

plaintiff should happen to be less than the rent reserved on

the said lease, then the said lessee or lessees, his, her, or

their, assignee or assignees, before he she or they should be

restored to his, her, or their possession or possessions, should

pay such lessor or lessors, or landlord or landlords, what the

money so by them made should fall short of the reserved

rent for the time such lessor or lessors of the plaintiff, land-

lord or landlords, should hold the said lands.

To entitle himself to relief in equity from a forfeiture

occasioned by non-payment of rent, it is not necessary that

the failure in payment should arise from accident, as the

miscarriage of a letter with a remittance, insolvency, or dis-

ease; but even in cases of negligence, the tenant being

solvent, and not prevented by any accidental circumstance,

equity will interfere ; and, upon payment of the rent and all

expenses, will prevent the tenant^s being turned out of pos-

session; considering that, in the one case, frequently great

hardship might be the consequence ; while, in the other, the

lessor being placed in the same situation, there is in general

no hardship {d).

(d) Per Lord Erskine; Sanders v. Pope, 12 Ves. 28^-9. But see as to this

principle, ante, p. 477 of this volume.
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The necessity, however, for paying into court the arrears

of rent and the costs arises only where the tenant applies for

an injunction by which his possession is to be continued,

and the landlord restrained from proceeding with his eject-

ment. In these cases, if the injunction be granted, the

court is bound to impose the particular terms required by

the statute for the security of the landlord; but if the land-

lord be actually in possession undisturbed by the interposition

of the court, and the tenant's first application for relief be

made at the hearing of the cause, the statute does not

apply (e).

In equity, as at law (/), the court refuses to connect the

right of the tenant to redeem under the statute for non-

payment of rent, with any extrinsic matter of waste, or breach

of covenant, so as to make the tenant pay compensation for

them, as a condition connected with his relief (^). Relief

will be granted against forfeiture for non-payment of rent,

without prejudice to any remedies at law or in equity to

which the landlord may be entitled to resort on other

accounts. But if breaches of covenants for which the lessee

might be ejected, and against which the court could not

relieve, be proved, it will not relieve against a breach for non-

payment of rent (A)

.

And where, on a trial in ejectment, the lessor was confined

by the judge to the proof of one breach of covenant, against

which, it seems, equity would have afi'orded relief, although

he was capable of proving other breaches against which no

relief could be had, the court refused to continue an injunc-

tion against further proceedings under the ejectment {i).

Where a lessee suff'ered judgment by default in an eject-

ment on a proviso for re-entry on non-performance of cove-

nants, without requiring a particular of the breaches on

(e) Bowser v. Colby, 1 Have, 109. 134. Homer. Thomiison, Sau. &Scul.

(/) Ante, p. 477 of this volume. 615.

(g) Davis r. West, 12 Ves. 475. (/) Lovat v. Lord Ranelagh, 3 Ves.

Swanston v. Biggs, 1 Beat. 170. & B. 24.

(h) Bowser v. Colby, 1 Hare, 109.
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which the lessor intended to rely, and afterwards applied for

rehef in equity on payment of arrears of rent and costs, and

the lessor by his answer alleged that the ejectment was

brought for breaches of other covenants, such as to repair,

not to assign without license, &c.. Sir Wm. Grant decreed

that the defendant should be at liberty to bring an ejectment

for breach of any of the covenants, except the covenant for

payment of rent ; reserving further directions ; but on the

cause coming before Lord Eldon on appeal, his lordship said

that the decree was not right in form; for if the court

thought it stood also upon the other breaches, and meant to

examine them, the course ought to have been of a different

nature ; an issue to try whether there were any breaches of

those covenants, specifying them, that were known to the

defendant previously to the ejectment brought [k).

But, according to Sir James Wigram, V. C. (/), it depends

very much, in these cases, on the form and course which

the pleadings take, whether the breaches of covenant are to

be proved in the cause, or tried in an issue.

And the same learned judge also admitted that a case

might exist in which a lessee should have also dealt with

the property of his landlord, or otherwise so acted, as to

deprive himself of all right to equitable interference in re-

deeming his lease, forfeited by non-payment of rent, although

no covenant other than that for payment of rent might have

been broken (m) . At the same time, he disclaimed the pro-

position, that a court of equity was to exercise a merely

arbitrary discretion upon this subject, or that the equitable

considerations which should deprive the plaintiffs in the cause

before him of their right to redeem their testator's lease, must

not be such as were capable of being defined, or, at least

reduced to a principle {n).

Equity will relieve a lessee against a forfeiture of his lease

(k) Wadman v. Calcraft, 10 Ves. 67. (0 Bowser i;. Colby, I Hare, 109. 132.

And see Davis v. West, 12 Ves. 47.5; (m) Bowser v. Colby, 1 Hare, 109.

S. C. Hoe dem. West v. Davis, 7 East, 138,

.363. (h) Ibid.

VOL. II. I I



482 OF THE DETERMINATION OF THE LEASE. [Part VII.

for non-payment of rent, as well where tlie lease is declared

to be void, as where a right of re-entry is given to the lessor

on that event (o).

An under-tenant of premises comprised in an ejectment

for non-payment of rent brought by the first lessor, may

obtain the same rehef as his lessor, by filing a bill in equity

against such first lessor within six months after execution

had, and making the deposits prescribed by the act {p)

.

So, if there be many under-lessees of distinct parts of pre-

mises, the original lease of which becomes forfeited for non-

payment of rent, any of them may obtain relief, by paying

the whole rent, and may compel a contribution fi,'om the

other under-lessees (q)

.

Where a mesne lessor forfeited his lease for non-payment

of rent, and afterwards took a new lease from his lessor, he

might compel his under-lessee to accept a new lease from

him, for so much of the term of the latter as was unexpired,

with the same covenants as were in the old lease (r). But

the necessity which it would seem formerly existed (*) for the

grant of a new lease to the tenant on his obtaining rehef,

was obviated by the 4th section of the act of George the

Second (/), which provided, that if the lessee, his executors,

administrators, or assigns, should upon such bill filed as

aforesaid be reheved in equity, he or they should have, hold,

and enjoy, the demised lands according to the lease thereof

made without any new lease.

3. As to rehef in equity from forfeiture for breach by the

lessee of other covenants than for payment of rent.

Whether the rehef granted by the courts of equity against

forfeiture for breach of covenant for payment of rent should

(o) Bowser v. Colby, 1 Hare, 109. 3 Dowl. & Lown. 31.

And seeante,p.327e<se2.of this volume. (q) Webber v. Smith, 2 Vern. 103;

(p) Beriiey2;.Moore,2Ridge\v.P.C. S. C. 1 Eq. Ca. Ab. 115. pi. 14.

310. See also O'Reilly t7. Fetherston, (r) Baker -y. Olibeare, Freem. Ch. 92.

4Bli. P.C.N. S. 161. The language of (s) Hack v. Leonard, 9 Mod. 90.

the Irish Act, 11 Anne, c. 2, is similar Anon. Freem.Ch. 115, case 129. Baker
to that of the English act, 4 Geo. 2. v. Olibeare, Freem. Ch. 92. Bowen v.

c. 28. And see Doe dem. Wyatt v. Whitmore, Freem. Ch. 192.

Byron, 1 Man. Gra. & Sc. 623; S. C. (<) 4 Geo. 2. c. 28. s. 4. 19 Ves. 141.
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be extended to other covenants, and if so extended, to what

covenants it should apply, have been subjects of frequent

consideration. Some of the questions have been disposed

of with very little difficulty, while others have undergone

repeated discussion before the point could be regarded as

settled.

It was laid down by Lord Alvanley, then Sir R. P. Arden,

M.R. (m), as a principle in administering this species of relief;

and succeeding equity judges have recorded their approbation

of the rule {x), that if by unavoidable accident, fraud, sur-

prise, or ignorance not wilful, a party was prevented from

executing his covenant literally, a court of equity would

interfere; and, upon compensation being made, would give

relief; signifying by the term compensation, not uncertain

damages to be recovered through the medium of a jury;

but a compensation to be estimated and measured by some

certain standard of computation, such as interest on a sum of

money {y).

On this principle, it has been determined, that a tenant

whose conduct with reference to his covenant has been gross

and ruinous has no pretence to relief (^). Nor has a tenant

who, in violation of his covenant, wilfully omits to insure the

premises demised («) ; though he may have expended con-

siderable sums in improvements {b) ; and it is immaterial

whether the neglect to insure has been of long or short dura-

tion, for in neither case can the court estimate the quantum

of risk in damages (c).

In like manner, he has no claim to relief, if, in contraven-

(m) Eaton v. Lyon, 3 Ves. 692-3. more, Freem. Ch. 192,

(x) See Hill tJ. Barclay, 16 Ves. 402; {z) Hill v. Barclay, 16 Ves. 404; 18

S. C. 18 Ves. 56. Rolfe v. Harris, Ves. 62-3. Bracebridge v. Buckley,

2 Pri. 206, n. Bracebridge v. Buckley, 2 Pri. 224-5.

2Pri. 215. And see pai'ticularly cases (a) Rolfe v. Harris, 2 Pri. 20C, n.

of relief against neglect to apply for a Reynolds v. Pitt, 2 Pri. 212, n.; S. C.

renewal, ante, Vol. 1, p. 751. 19 Vos. 134. Bracebridge v. Buckley,

(2/) Sanders v. Pope, 12 Ves. 291. 2 Pri. 218.

292, cites Wafer v. Mocato, 9 Mod. 1 1 2. (i) White v. Warner, 2 Meriv. 459.

Reynolds v. Pitt, 19 Ves. 142; S. C. Green v. Bridges, 4 Sim. 95.

2 Pri. 212, n. But see Bowen v. Whit- (c) Cases sup.

I I 2
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tion of his covenant^ lie assign or underlet without consent {d).

He cannot show that by the assignment the lessor sustains

no damage ; that, on the contrary, he, the lessee, is a beggar,

who cannot pay the rent, and the assignee a solvent tenant

;

and that the lessor is, therefore, in a better condition, having

two persons answerable to him instead of one. The answer

is, that the court cannot estimate the damage ; the fact as it

is alleged may be true at the moment ; but the consideration,

whether the lessor is to gain or lose by having a tenant put

upon him, must run through the whole continuance of the

lease : it is sufficient that the lessor insists upon his covenant,

and no one has a right to put him in a different situation (e).

Rehef has also been refused where the lessee carried on a

trade prohibited by the covenant (/). So again, where he

suffered a way to be used over the demised lands contrary

to his covenant, although he offered compensation in damages.

The breach, said Sir Joseph Jekyll, cannot be estimated in

damages. It tends to the prejudice of the inheritance, as it

may hereafter amount to an evidence for a prescription over

the close {(/).

It seems that the court will relieve upon a breach of cove-

nant to cultivate a farm in a particular way, pro\ided the

injury arising from it be inconsiderable (A).

And in an early case {i), the lessee was relieved from a

forfeiture occasioned by his cutting down great trees ; and a

reference was directed to the master to ascertain the amount

of damage ; though it may well be questioned, whether relief

would now be afforded under similar circumstances.

The right to relief from forfeiture occasioned by omission

(d) Wafer v. Mocato, 9 Mod. 112. pital, 1 Ves. & B, 188.

Wadman v. Calcraft, 1 Ves. 67. Hill (c/) Descarlett v. Dennett, 9 Mod. 22;
V. Barclay, 18 Ves. 63. Lovatt v. Lord approved of in Sanders i*. Pope, 12 Ves.

Ranelagh, 3 Ves. &B. 31. Bracebridge 291; and in Bracebridge v. Buckley,

V. Buckley, 2 Pri. 200. 221. And see 2 Pri. 221.

Northcote v. Duke, Ambl. 511; S. C. (/;) Lovat v. Lord Ranelagh, 3 Ves.

2 Eden, 319. Daviesv. Moreton, 2 Ch. & B. 24. See partieulai-ly, p. 30.

Ca. 127. (?) Bowen r. Whitmore, Freem. Ch.

(c) Per Lord Eldon, 18 Ves. 63. 192.

(/) Macher r. The Foundling Hos-
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to repair has not been settled so easily, as will appear from

the number and conflicting nature of the cases on the point.

Covenants relating to repairs are of two kinds, first, those by

which the lessee engages generally to repair, and keep in

repair, the premises during the term ; and, secondly, those

by which he engages to lay out a stipulated sum on repairs

within a given time. We will examine these two kinds sepa-

rately, to ascertain whether there is any difference between

them, so far as the interposition of equity is concerned.

As to the first kind :

—

That equity would interpose in favor of the lessee about a

century and a half ago is proved by the case of Webber v.

Smith (k), where a lessee for years at a certain rent, and

under covenants to repair, made a hundi-ed under-leases ; and

the premises not being repaired, nor the rent paid, a re-entry

was made, and the original lease avoided. Six of the under-

lessees were plaintiffs against the head landlord and first

lessee. The court said, that they could not make any decree

to apportion the head landlord's rents, nor relieve the plain-

tiffs, but on their payment of the whole rent in arrear, and

repairing all the premises ; but that having so done, they

might compel the rest of the under-tenants to contribute.

Parker, C, also relieved a lessee from a forfeiture occa-

sioned by non-repairing, observing, that he could not appre-

hend what damage the administrator [of the lessor] could

sustain if the lessee suffered the buildings to be out of repair,

so as he kept the main timber from being rotten, and left all

in good repair before the end of the term. It was, therefore,

referred to a master to see what damage, if any, was done for

non-performance of covenants, and at what time, &c. (/)

.

Sanders v. Pope (m) is the only other instance of a for-

feiture for not repairing being deemed a subject for equitable

relief. The point, it is true, arose on a covenant to lay out a

(k) Webber r. Smith, 2 Vern. 103; (m) Sanders v. Pope, 12 Ves. 282.

S. C. 1 Eq. Ca. Ab. 115. pi. 14. And see Davis v. West, 12 Ves. 475.

(0 Hack V. Leonard, 9 Mod. 90.
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specific sum on repairs T\athiu a given time ; but it is not

difficult to glean from Lord Erskine's judgment that his

opinion was in favor of relief, though he thought that such

a case might be one of very complicated consideration and

much detail as to what would put the party in the same

situation («). He dissented from Lord Alvanley's limited

rule in Eaton v. Lyon (o) ; and declared, that if the covenant

were broken with the consciousness that it was broken, if it

were wilful, not by surprise, accident, or ignorance, still if it

were a case where full compensation could be made, (and he

considered it could be made on a breach of covenant to

repair,) the authorities said, not that it was imperative upon

the court to give relief, but that there was a discretion [p).

But he did not hold that under all circumstances a tenant

would be justified in neglecting to repair, and applying to

Equity as of course, offering to put the landlord in the same

situation ; on the contrary, he thought that, if any vexation

appeared, the com't might refuse to interfere (g).

The authority of these decisions, however, has been

repeatedly impugned, as we shall find by an examination and

comparison of the other cases on the subject.

With regard to Webber?;. Smith (r). Lord Eldonsaid, that

though both reports represented the relief to be upon under-

taking to do the repairs, yet he was not informed how the

rehef was actually to be given, nor what became of it ; that

probably nothing more was done {s) : and Baron Richards

declared that he could not understand the case (/).

Hack V. Leonard [u) too has been disapproved of by Lord

Eldon, who denominated it a loose note (<r) ; and by Baron

Richards, who said that he could not see the ground of the

decision {y).

(n) 12 Ves. 290. (t) Bracebridge v. Buckley, 2 Price,

(o) Ante, p. 483 of this volume. 215.

(p) 12 Ves. 292-3. (u) Ante, p. 485 of this volume.

(q) Radchffev. Warrington, 12 Ves. (x) In Hill v. Barclay, 18 Ves. 61.

334. (y) Bracebridge v. Buckley, 2 Price,

(»•) Ante, p. 485 of this volume. 215.

(s) Hill V. Barclay, 16 Ves. 406.
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Nor has Sanders v. Pope escaped condemnation. In the

earlier case of Wadman v. Calcraft [z], Lord Eldon, and Sir

Wm. Grants M. R,, evidently took for granted, as a general

position, that no relief could be afforded against a forfeiture

for not repairing. But soon after Lord Erskine's decision,

the case of Hill v. Barclay [a) arose, where the tenant had

covenanted to lay out 150/. within a given time; to keep the

premises in repair, and leave them in repair at the end of the

term ; that it should be lawful for the lessor twice a year to

enter and survey the premises, and to require the necessary

repairs to be done within three calendar months ; and a right

of re-entry was reserved on breach of any of the covenants.

It appeared also {b) that the lessor had called for the repairs

to be done within three months; by which (it may be

noticed) he dispensed with his right of entry under the

general covenant {c) . The tenant neglected to repair until

the ejectment was brought, and, under these circumstances.

Lord Eldon refused to relieve him from the consequences of

his default. When the case first came before the court, he

inclined to think that considerable arguments might be urged

against the relief given in Sanders v. Pope; but upon its

coming on for judgment on a motion to dissolve the injunc-

tion, he considered that it was not governed by that case, and

distinguished it by the circumstance of the deahng by request

and refusal between the lessor and lessee, which in Sanders

V. Pope had not occurred in the period during which, by the

express covenant, the money ought to have been applied (c?).

The Vice Chancellor (Sir Thomas Plumer) in Rolfe v.

Harris (e) has entered his protest against Lord Erskine's

decision, saying that it was founded rather on dicta than

authorities, and went further than the authorities warranted

;

while Baron Richards has declared that it did not give satis-

(s) Wadman v. Calcraft, 10 Ves. 67. (6) 18 Ves. 64.

And SCO 16 Ves. 403. (c) Doe dem. Morecraft v. Meux,
(a) Hill V. Barclay, 16 Ves. 402; 4 Barn. & Cres. 606.

S. C. 18 Vos. hG. And see Ilannam v. (d) 18 Ves. 59. Andsec 16 Ves. 406.

South Loudon Water Works Company, (c) Rolfe v. Hai-ris, 2 Pri. 206, u.

2 Meriv. 61-67.
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faction to Westminster Hall (/). On the other hand^ it is

right to mention, that Baron Wood, in the last case cited,

noticed the determination in terms of unmingled praise.

Under these cii'cumstances, we may perhaps safely con-

clude that it is no longer an authority that equity will relieve

in general cases of breaches of covenants to repair.

One of the grounds of Lord Erskine^s judgment [g), and

which had been previously adopted by Parker, C, in Hack

V. Leonard (A), that if the premises, under a covenant always

to be kept good, were repaired at the close of the term, the

landlord would have his property in better condition from

their not being repaired sooner, was strongly animadverted

on by Lord Eldon {i), who said that the court was surely not

authorised so to deal with contracts ; and that it was taking

a prodigious liberty with a contract by which the tenant had

undertaken forthwith to repair, and to keep the premises in

repair constantly, in order that the landlord might during

the whole currency of the term have the property, if returned

upon his hands, in exactly the state he intended : that if

this doctrine could be maintained in general cases, what was

to be said of the case, where, the cornet administering this

species of equity, the tenant had become bankrupt before

the end of the term, the assignees refused to take to the lease,

and the premises were thrown back to the lessor in a state of

utter non-repair ? Would that, said he, be anything like an

execution of the contract ? [k)

.

Secondly, comes the question, whether a covenant to lay

out a specific sum in repairs within a limited time, is regarded

with greater indulgence.

In the early case of Barker v. Holder (/), the lessee cove-

nanted to expend 200/. on the premises within ten years,

and, on failure, and after the expiration of thirty years, the

(/) Bracebridge v. Buckley, 2 Pri, Qc) And see a similar remark made
219. by Richards, B., in Bracebridge v.

(fj) 12 Ves. 294. Buckley, 2 Pri. 218.

(h) 9 Mod. 91. (/) Barker r. Holder, 1 Vem. 316;

(0 HiU V. Barclay, 18 Ves. 62. S. C. 1 Eq. Ca. Ab. 28. pi. .5,
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lessor brought an action on the covenant, and recovered

damages ; but the court, although it admitted the hardship

of the case, refused to relieve the lessee, either by mitigating

the damages, or decreeing the amount to be laid out on the

premises.

The covenant in the case of Sanders v. Pope (m), so often

referred to, was also of the like kind, viz., to lay out, before

the end of the first five years of the term, the sum of 200/.

in substantially repairing and improving the premises ; the

lease also contained a proviso for re-entry on non-perform-

ance. Lord Erskine took express notice of the distinction

between a general covenant to repair, and a covenant to

expend a certain sum in repairs within a definite time ; and

considered it (among other reasons) as furnishing particular

ground for equitable interposition.

Though it is not altogether easy to collect from the report

of Hill V. Barclay what was Lord Eldon's opinion of the deci-

sion in Sanders v. Pope under the peculiar circumstances

of that case, some of his remarks being unfavorable to it {n),

while others apparently acknowledged its propriety (o), still,

it is apprehended, that the general tenor of the judgment

indicates a disinclination on his lordship^s part to allow to

the lessee under the one covenant greater claims to relief

than under the other. But the more recent determination

in Bracebridge v. Buckley (p), where all the previous autho-

rities were reviewed, seems to set that point at rest. The

case came before the Court of Exchequer on a bill by a tenant

to be relieved from the forfeiture of his term incurred by a

breach of covenant to lay out 1,000/. in repairs within twelve

months from the commencement of the demise; and, after

great length of discussion, the bill was dismissed by Thom-

son, C. B., and Barons Graham and Richards, against the

opinion of Baron Wood, principally on the ground that there

(m) Sanders v. Pope, 12 Ves. 282. Buckley, 2 Pri. 224-5.

(w) See Hill V. Barclay, IG Ves. 403. (j>) Bracebridge v. Buckley, 2 Pri.

(o) S. C. 18 Ves, 59. And Baron 200.

Woods observations in Bracebridge v.
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were no means of ascertaining what compensation should be

made to the landlord, or the mode of making it if ascertainable.

Sanders v. Pope, therefore, seems to be overruled on this

point also.

The distinction taken by Lord Eldon in his judgment in

Hill V. Barclay on the circumstance of notice or request

and refusal, and before adverted to (q), being advanced by

counsel, and urged as a ground for relief in Bracebridge v.

Buckley, the Chief Baron, supported by Baron Graham (r),

said, that as the lessee in the former case had covenanted to

make the necessary repairs within a certain time, no demand

was necessary ; and that a neglect of performance was tanta-

mount to a refusal at law (s).

Whether notice was necessary in the case of a general

covenant to repair, without any specification of time, was

left untouched ; but it may be mentioned that Sir Thomas

Plumer {t), and Sir L. Shadwell (m), have severally expressed

their opinion that no notice is necessary on a covenant to

insure.

On the whole, it is submitted that relief against forfeitures

incurred by breaches of covenants to repair, generally ; or to

lay out a specified sum in repairs within a certain time,

will not be granted, unless the omission and consequent

forfeitiu-e be the efi'ect of unavoidable accident, fraud, sur-

prise, or ignorance not -svilful (a^) ; or unless the landlord

stand by and look on (y) ; or unless a refusal to interfere

would, from a peculiar combination of circumstances, be

attended with considerable hardship and injustice to the

tenant. A case of the kind last mentioned occmTcd some

few years since {z). The plaintiff, a lessee, with a right of

perpetual renewal, and subject to a covenant to repair, and a

proviso for re-entry on non-performance, contracted with the

(2) Ante, p. 487 of this volume, (x) Eaton v. Lyon, 3 Ves. 692-3.

(r) 2 Pri. 228. Hill v. Barclay, 18 "Ves. 62.

(s) 2 Pri. 213. 230. (y) Hill v. Barclay, sup.

(t) Rolfe V. Harris, 2 Pri. 206-9. {z) Haimam v. South London Water

(u) Green v. Bridges, 4 Sim. 96. Works Company, '2 Meriv. 61.
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Vauxhall Bridge Company for the sale of liis interest in the

premises, on receiving a notice from them to deliver up pos-

session, which they were empowered by act of parliament to

require for the purposes of the company. The lessors, the

South London Water-works Company, were also negotiating

for the sale of their reversion. Pending their treaty, the

property was destroyed by fire; the landlords brought an

action of ejectment; and the plaintiff filed his bill for an

injunction. Under these circumstances, it was directed that

execution should be stayed till further order, with a view to

see if the parties could come to an agreement ; and on the

matter being again brought on, the court declared, that,

attending to the treaties, and to the provisions of a certain

act of parliament therein mentioned, as they might affect

those premises, and also to the possibility of the effect which

the powers of the Vauxhall Bridge Company must have upon

the plaintiff's strictly performing all the covenants in his

lease, it was reasonable that the injunction should be granted

;

and, therefore, upon payment by the plaintiff to the defend-

ants of their costs at law, it was agreed that an injunction

should be awarded to restrain the defendants (the South

London Water-works Company) from further proceeding in

their action of ejectment, until the hearing or further order ;

the plaintiff paying his rent for the premises from time to

time as it should become due, and undertaking to obey such

orders as the court should think proper to make.

One more case remains to be noticed, where the court

relieved the tenant of a lunatic's estate, on payment of aU

expenses, from an ejectment brought by the committee for

not repairing, on the ground that it would be an administra-

tion in lunacy extremely prejudicial to the estates of lunatics,

if too hard measures were adopted with the tenants {a).

(a) Ex parte Vaughan; lu the matter of Edridge, 1 Turn. & Russ. 434.
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II.

—

Btj tortious alienation.

Until lately (b) the lessee's estate might also determine

before its regular expiration, by forfeiture on his tortious

alienation.

If lessee for years, or for life, conveyed a greater estate

than he could lawfully convey, whereby the reversion, being

in a subject, was devested, a forfeiture of the lessee's estate

was the result; and the reversioner might maintain an eject-

ment against the alienee (c) . And, therefore, if the tenant,

being lessee for years, made a feoffment in fee, or for the life

of the feoffee, or of a stranger, in either case, as the reversion

was devested, a forfeiture accrued [d). If the tenant were

the lessee of the Crown, the same acts would effect a for-

feiture, although there was no devesting of the reversion (e)

.

The lessor's presence on the land at the time of the feoff-

ment would not save the forfeiture (/) ; though it would

amount to a re-entry by him ; and a revesting of the freehold

in him {g). If, however, a lessee for life, leased to the rever-

sioner, being of full age, for his (the reversioner's) life, a

forfeiture would not accrue, the lessor being a party to the

estate granted [h) ; it was otherwise if the reversioner were an

infant ; for he could not be prejudiced by his acceptance of

the estate {i).

The same effect was produced, till the late act for the

abolition of fines and recoveries {k), by the lessee's accepting

a fine Sur conuzance de droit come ceo, ^c, from a stranger,

as he thereby affirmed by record the reversion to be in the

stranger (/).

(6) See 7 & 8 Vict. c. 76; and 8 & 9 {g) Ibid.

Vict. c. 106, post. Qi) Com. Dig. Forfeiture, (A. 11.)

(c) Lit. s. 415. Co. Lit. 251, a. 1 Rol. Ab. 856. Estate, (M).

Com. Dig. Forfeiture, (A, 1.) (i) Com. Dig. Forfeiture, (A. 11),

(d) Ibid. cites 1 Rol. Ab. 855, Estate, (K) 2.

(e) Ibid. -

(Jc) 3 & 4 W. 4. c. 74.

(/) Read r.Erington,Cro.Eliz. 321, (I) Co. Lit. 252, a. 9 Co. 106, b.

2nd point. 1 Mod. 117.
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But if the assurance were an innocent one^ and conveyed

no more than could be rightfully conveyed, as a lease and

release, bargain and sale enrolled, or covenant to stand

seised, an alienation by lessee for life professedly in fee would

not work a forfeiture, as the reversion was not thereby

devested [m]

.

So, if lessee for life made a lease for a term of years, how-

ever long, or if lessee made a lease for years exceeding his

own in duration, in neither case would a forfeiture accrue,

the assurance being innocent in both cases, and conferring

then, as now, in the former, a term of that duration deter-

minable on his death {n) ; and amounting, in the latter, to an

assignment of his own estate, and no more (o)

.

So, it is to be noticed, that a particular estate of any thing

that lay in grant, as an advowson, rent, common, a reversion,

or remainder of land, never could be forfeited by a grant in

fee by a tenant for life or years ; for nothing would pass

thereby but that which lawfully might pass {p).

In the law of forfeiture, however, the acts of parliament

above alluded to (§-) have wrought a material alteration. The

former enacted (r) that no assurance should create any estate

by wrong, or have any other effect than the same would have

had if it were to take effect as a release, surrender, grant,

lease, bargain and sale, or covenant to stand seised, as the

case might be ; providing at the same time {s), that the act

should not extend to any deed, act, or thing, executed or

done, or (except as to certain provisions relating to contin-

gent remainders) to any estate, right, or interest, created

before the 1st of January, 1845. We have already more

than once had occasion to advert to the fate of this unfor-

tunate act ; and it now only remains to mention that it was

repealed by 7 and 8 Vict. c. 106, as to the 7th clause, as

(m) Owen v. Sadler, 3 Leon. 60. (q) 7 Sc 8 Vict. c. 76 ; and 8 & 9

(w) Earl of Derby t;. Taylor, 1 East, Vict. c. 106.

502. (r) Sect. 7.

(o) See ante. Vol. 1, p. 9, et seq. (s) Sect. 13.

{p) Co. Lit. 251, b.
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from the 1st of October, 1845; and that the latter act pro-

vides {t), that a feofFment made after the 1st day of October,

1845, shall not have any tortious operation.

Hence, it appears, that, although a feofFment made by a

lessee since that day will not entail a forfeiture of his lease,

there is nothing save the statute of limitations {ie) to prevent

the lessor from now availing himself, as of old, of the conse-

quences of his lessee^s feofFment made before that day ; and

with this qualification the propositions in the former part of

this chapter, though made in the past tense, and referring to

a former state of things, must be received and understood.

Though the estate of the lessee be forfeited for tortious

alienation, all leases, charges, &c., previously made by him

consistently with his estate will remain in force {y).

III.

—

By disclaimer.

Disclaimer is another way by which a lessee may forfeit his

estate ; but, in considering this point, care must be taken to

distinguish between tenancies for definite terms of years, and

tenancies from year to year.

It is laid down in Bacon's Abridgment {z), that any act of

the lessee, by which he disaffirms or impugns the title of his

lessor, occasions a forfeitm-e of the lease ; for to every lease

the law tacitly annexeth a condition, that if the lessee do

any thing that may impair the interest of his lessor, the lease

shall be void, and the lessor may re-enter ; that, indeed, every

such act necessarily determines the relation of landlord and

tenant ; since to claim under another, and at the same time

to controvert his title ; to hold under a lease, and at the same

time to destroy the interest out of which the lease ariseth,

would be the most palpable inconsistency.

In the case of a tenancy for a definite term of years.

(0 Sect. 4. Gary, 25.

(x) 3 & 4 W. 4. c. 27. (2) Bac. Ab. Leases, (T. 2).

(y) Archer's case, 1 Co. 67, a.
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some act must be done to work a forfeiture ; for it has lately

been decided {a), that a tenant in such a case does not forfeit

his term by orally refusing to pay his rent, when demanded

by his landlord's agent, and asserting the fee to be in himself.

So, mere payment of rent by a lessee for years to a stranger

does not amount to a disclaimer of the tenancy ; for he pays

it in his own wrong ; and the lessor may afterwards recover

it from him by distress or action [b).

But in the case of Doe v. Flynn (c), where a tenant under

a lease for five years delivered up possession of the premises,

and the lease under Avhich he held, to a i^arty claiming a title

adverse to his landlord's, with an intention to enable him to

set up that title, the court held that he had forfeited his term,

saying, that if a tenant sets up a title hostile to that of his

landlord, it is a forfeiture of his term; and it is the same if he

assists another person to set up such a claim : whether he

does the act himself, or only coUudes with another to do it, it

is equally a forfeiture. This case was considered to be dis-

tinguishable from Doe v. Wells [d), on the ground of the

tenant's fraud in betraying his landlord's interest by an act

that might place him in a worse condition. If (said Lord

Denman) the case went further than that, I should not think

it maintainable.

So, in Lord Coke's time (e), attornment of record, though

not in pais (/), amounted to a disclaimer ; but by statute {g),

every attornment to a stranger is declared to be null and void

to all intents and purposes whatsoever.

Thus, it appears that some act must be done to work a for-

feiture of a lease for a definite term. And when we find it

(«) Doe dem. Graves v. Wells, (c) Co. Lit. 252, a.

10 Adol. & Ell. 427; S. C. 2 Per. & (/) But see Lord Doi-mer's eject-

Dav. 39G. ment, 2 Prest. Conv. xxxii. 1 Sand.

(6) Doe dem. Dillon v. Parker, on Uses, 32, 4th edit., and 5th edit, by
Gow, 180. Sand. & Warn. p. 30. 3 Barn. & Cres.

{c) Doe dem. EUerbrock v. Flynn, 309, u. (6). Doe dem. Graves v. Wells,

1 Crompt. Mees. & Ros. 137; S. C. sup. Hovenden v. Lord Amiesley,

4 Tyrw. CI 9. 2 Scho. & Lef. 625.

(f?) Sup. in this page. (r/) 11 Geo. 2. c. 19. s. 11.
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laid down {/i) that the rule requii'ing an act to be done is too

naiTow, and that it does not appear to be necessary that any

act should be done as distingviished from a verbal disclaimer^

a disavowal by the tenant of the holding under the particular

landlord by words only being sufficient ; it is submitted that

such a position must not be taken to have a general applica-

tion; but must be confined to the case of a tenancy from

year to year.

It is sometimes said that a tenancy from year to year is

forfeited by disclaimer; this, however, is scarcely correct {i).

The peculiar nature of the tenancy must be taken into con-

sideration. The holding being from year to year, subject to

the mutual will of landlord and tenant to determine it on

giving the usual six months' notice ; in an action to recover

the possession from the tenant, evidence of a disclaimer (as

it is termed) by him of the landlord's title is evidence of his

election to put an end to the tenancy, and supersedes the

necessity for such notice ; which it would be absurd to require

in favor of one who denies the existence of a tenancy {k) .

Hence, verbal or written denials of a tenancy have rendered

a notice to quit unnecessary (/) ; but it does not appear that

they have effected a forfeitm-e of the term.

Thus, a notice was deemed unnecessary, where a tenant

from year to yeai", in answer to an application by the heir of

the reversioner for rent, wrote a letter stating, " that his con-

nexion as a tenant with the late J. G. [the applicant's ances-

tor] had ceased for several years, and that he then paid his

(Ji) Doedem. Gray v. Stanion, I Mees. N. P. 96. Doe dem. Calvert v. Frowd,

& Wei. 695. 702; S. C. Tyrw. & Gra. sup. Doedein.Gnibbr.Grubb,10Barn.
106'5. 1073; 2 Gale, 154. & Cres. 816; S. C. 5 Man. & Ry. 666.

(0 See Doe dem. Graves v. Wells, Doedem. Whitehead r.Pittman, 2 Nev.

10 Adol. & EU. 427; S. C. 2 Per. & & Man. 673. And see Doe dem. WU-
Dav. 396. Hams v. PasquaU, 1 Peake, 259. Doe

(h) Doe dem. Calvert v. Frowd, dem. Lewis v. Cawdor, 1 Crompt. ISIees.

4 Bing. 557; S. C. 1 Mo. & Pa. 480. & Ros. 398; S. C. 4 Tyrw. 852. Doe
Doe dem. Graves v. Wells, 10 Adol. & dem. Gray v. Stanion, sup. Bower v.

Ell. 427. 435. 437; S. C. 2 Per. & Dav. Major, 1 Brod. & Bing. 4. Doe dem.
396. 402. Williams v. Cooper, 1 Man. & Gra.

(0 Throgmorton r. Whelpdale, Bull. 135; S. C. 1 Scott's N. R. 36.
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rent to liis brother" [in). So, where, in answer to a similar

application, the tenant said, '' I have no rent for you," and

referred to her daughter, who was in the room, for the rea-

son, and the daughter said, " The Pittmans have ordered us

to pay none" {n). So, where the tenant refused to pay rent,

saying that he was as much entitled to the premises as the

lessor of the plaintiff himself (o)

.

So, where the landlord under whom the defendant held as

tenant from year to year, devised the premises to trustees for

a term, upon trust to permit his, the de\isor^s, wife to receive

the rents for life, who, after receiving rent from the tenant

for three years, gave him notice to quit, and on receipt of

which he said, he did not think that she would turn him out

of possession, as she had said that he should not be removed,

but continue on as tenant from year to year ; these words,

coupled with the fact of pajnuent of rent to the widow, were

considered sufficient evidence of an attornment to her, and of

a disclaimer of the title of the trustees, in whom, it was held,

the legal estate was vested [p).

But, in order to make a verbal or written disclaimer suffi-

cient, it must amount to a direct repudiation of the relation

of landlord and tenant ; or to a distinct claim to hold pos-

session of the estate upon a ground wholly inconsistent with

the existence of that relation, which, by necessary implication,

is a repudiation of it [q). And, therefore, where a tenant

from year to year, who had contracted for the purchase of the

reversion, on possession being demanded by his landlord, said

'' that he had bought the property and Mould keep it," the

court held that this was not by necessary implication a dis-

avowal of the relation of tenant fi'om year to year, the defend-

ant ha\dng a double right to enforce his bargain for the pur-

(m) Doe dem. Grubb v. Gi'ubb, sup. ( p) Doe dem. Davics v. Evans,

(»0 Doe dem. Whitehead v. Pittman, 9 Mecs. & Wei. 48.

sup. {q) Doe dem. Gray v. Stanion,

(o) Doe dom. David v. Williams, 1 Mees. & Wei. 695; S. C. Tyrw. &
7 Car. & Pa. 322. Gra. 10G5; 2 Gale, 154.

VOL. II. K K
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chase of an estate, and to continue in the meantime to hold

it as tenant from year to year (r) .

In like manner, an omission to acknowledge the landlord

as such, by requesting further information as to the nature of

his title, will not be enough (s).

So, where a tenant refused to pay rent to the parties

claiming under his landlord's will, which was contested in

the Ecclesiastical Court, frequently, however, declaring his

readiness to pay it to any person entitled to receive it. Lord

Kenyon said, that if a tenant put his landlord at defiance, he

might consider him either as his tenant, or a trespasser, and

in the latter case need not give him a notice to quit before he

brought his ejectment ; but that that was not the case here,

for the defendant professed himself ready to pay any person

who was entitled to receive {t)

.

And so, where a party entered into possession under an

agreement with one Hillier " for a lease for seven years,

or for the lease for lives under which he held the pro-

perty," and, on possession being demanded by the plain-

tiff, who claimed by assignment from Hillier, said, " I hold

on a lease for lives, and as long as they live I will not

give up possession on any terms : I am prepared to spend

a little money about it, and so are you, I suppose
; you know

I have an agreement ;" and on being asked to pay a quarter's

rent, said, "No, I hold under Hillier, and I was directed by

him to pay the rent to Kent [Hillier's superior landlord], and

I'll do so : how do I know he may not come and make a de-

mand on me? " it was held, that neither the claim to hold under

the agreement, nor the declaration that he should pay the rent

to Kent, was inconsistent with the title of the lessor of the

plaintiif, and, therefore, that there was no disclaimer (m) .

(r) Ibid. 4 Bing. 557; S. C. 1 Mo. & Pa. 480.

(s) Ibid. Doe dem. Lewis v. Caw- (<) Doe dem. Williams v. Pasquali,

dor, 1 Crompt.Mees. & Ros. 399; S.C. 1 Peake's N. P. C. 196.

4 Tyrw. 852. Doe dem. Williams v. (u) Doe dem. Williams v. Cooper,

Cooper, 1 Man. & Gra. 135. 138, per 1 Man. & Gra. 135; S. C. 1 Scott's

Tindal, C. J.; S. C. 1 Scott's N. R. 36. N. R, 36.

39. But see Doe dem. Calvert v. Frowd,
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In Doe V, Fi'owd {u), the defendant, the lessee of a deceased

tenant for hfe, on being applied to for rent by the remainder-

man, refused in writing to recognize him as his landlord, or

to pay rent, without satisfactory proof in a legal manner of his

title ; and it was held, that, as no tenancy ever subsisted be-

tween the defendant and the remainder-man, a notice to quit

was not necessary. This circumstance was considered to dis-

tinguish the case from Doe dem. Williams v. PasquaU {y)

;

though Best, C. J., said, "If this be not disclaimer, what is?

I should not have thought differently even if this case had

been exactly like Doe v. Pasquali."

Section III.

—

By surrender and merger.

Surrender and merger are other modes by which a lessee's

estate may be determined before its regular expiration by

effluxion of time.

A surrender is defined to be the yielding up of an estate

for life or years to him who has an immediate estate in rever-

sion or remainder, wherein the estate for life or years may
drown or merge by mutual agreement between the parties [z).

A merger may also be effected by operation of law.

At common law, corporeal hereditaments might be sur-

rendered without either deed, writing, or livery {a) ; and,

therefore, the circumstance of the lessee delivering up his

lease to the lessor might afford strong evidence of a surrender

in fact {b) ; but a deed was indispensable to a surrender of

incorporeal hereditaments (c).

The Statute of Frauds {d), however, enacted, that no

{x) Doe dem. Calvert v. Frowd, Reed, 13 Mees. & Wei. 285. 308.

4 Bing. 557; S. C. 1 Mo. & Pa. 480. {h) Lyon v. Reed, 13 Mees. & Wei.

{y) Ante, p. 498 of this volume. 285. 308.

(s) Co. Lit. 337, b. ('•) Co. Lit. 338, a. Perkins v. Per-

(a) Shep. Touch. 300. Magennis kins, Cro. Eliz. 269. Bennett's case,

dem. Close v. MacCullogh, Gilb. Eij. 2 Rol. 20; paged 18, b., by mistake.

Rep. 235-6. Lessee Lynch ;;. Lynch, Lyon ?;. Reed, 13 Mees. &Wol. 285. 310.

6 Irish Law Rep. 131-9. Lyon v. (d) 29 Car. 2. c. 3. s. 3. See also

K K 2
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leases, estates, or interests, either of freehold or terms of

years, or any uncertain interest, not being copyhold or

customary interest, in any hereditaments, should be sur-

rendered unless by deed or note in writing, signed by the

party so surrendering, or his agent thereunto lawfully

authorised by writing, or by act and operation of law.

The late act to simplify the ti'ansfer of property (e)

enacted (/), that no surrender in writing of any freehold or

leasehold land shovild be valid as a surrender unless the

same should be made by deed; but that any agreement to

smTender any such land should be valid and take effect as

an agreement to execute a surrender ; it being pro\ided [g),

at the same time, that the act should not extend to any

deed, act, or thing, or (except as to certain provisions

therein contained relating to contingent remainders) to any

estate, right, or interest, created before the 1st of January,

1845.

For various reasons, on which it is unnecessary to dwell in

this place, the act was wholly repealed by 8 & 9 Vict. c. 106,

with reference to the present subject, as from the 1st of

October, 1845, and the latter act provided {h), that a surrender

in writing of an interest in any tenements or hereditaments,

not being a copyhold interest, and not being an interest

which might by law have been created without writing, made

after the 1st of October, 1845, should be void at law unless

made by deed.

It will be observed that this act is confined to surrenders

in writing only, surrenders by operation of law not being

within its scope.

Interests which might by law have been created without

wilting being also exempted from its operation, a deed is not

necessary to a surrender of a lease not exceeding the term of

Matthews v. SaweU, 8 Taunt. 275 ; S. C. (/) Sect. 4.

2 J. B. Mo. 2G2. Hamerton v. Stead, {g) Sect. 13.

3 Bam. & Cres. 478; S. C. 5 Dow. & (A) 8 & 9 Viet, c 106. s. 3. Irelaud

^y- 206. is exempted from the operation of this

(e) 7 & 8 Vict. c. 76. clause.
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three years from the making thereof, whereupon the rent

reserved shall amount to two third parts at least of the full

improved value, which kind of lease we may remember {i)

was not required by the Statute of Frauds {k) to be in

writing ; nor is it affected by the act of Victoria now under

consideration (/).

The acts are likewise inapplicable to antecedent surrenders

;

and also to a surrender made by a bankrupt of his lease, on

its being repudiated by his assignees ; assuming the assignees

still to have the right of repudiation, as to which some com-

ments will be found in an earlier page (m)

.

We may now consider the subject as it relates, I., to

surrenders by the act of the jparty ; and, II., to surrenders

by operation of law.

I.

—

As to Surrenders by act of the party ; or Express.

Before the passing of the acts of the present Queen, above

referred to, a surrender might have been effected by writing

only, though the interest surrendered were created by

deed {n) -, and, accordingly, where, on satisfaction of a mort-

gage for 500 years which had become absolute, the mortgagee

signed the following indorsement on the mortgage deed,

without seal, viz.
—" Received this day of March, 1738,

of A. B., so much money, for all principal money till this

day ; and I do release the said A. B., and discharge the

within mortgaged premises from the term of 500 years ;" it

was held, that, as before the Statute of Frauds a lease for

years, either by deed or parol, might have been surrendered

without deedj by parol ; and as the statute declared that the

same might be surrendered by deed or note in writing; the

memorandum in question was sufficient (o)

.

(0 Ante, p. 2 of thia volume. 2 Wils. 26. Smith v. Mapleback,

(Jc) 29 Car. 2. c. 3. ss. 1. 2. 1 Term Rep. 441.

(0 See ante, p. 3 of this volume. (o) Fanner dem. Earl v. Rogers,

(ra) Ante, p. 44 3, eisci?. of this volume. 2 Wils. 2G. And .sec Goodright dem.

(w) Farmer dem. Earl v. Rogers, NichoUs r. Mark, 4 Mau. & Sclw. 31.
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But the mere cancellation of a lease would not produce

the same effect {p). Nor would a recital in a dean's lease to

one party, that a former lease granted to another had been

surrendered, of itself afford any evidence against strangers

of the fact of suiTcnder {q). Nor would the execution of a

counterpart of a new lease taken by the lessee prior to the

determination of his former interest, and reciting that it was

granted in consideration of the surrender of the former lease

(unless it were by operation of law) ; inasmuch as it did not

purport of itself to be a surrender, having no words in it

which could denote, or amount to, a yielding or rendering up

of the interest of the lessee (r).

So, a surrender would not be presumed from the circum-

stance of the rent having regularly been paid by a third

person {s). Nor would the mere fact of a lease being in the

custody of the lessor, and in a cancelled state, fui-nish a pre-

sumption of there having been the requisite deed, or note in

writing. It might raise a presumption of intention to de-

termine the term, but no more. And if the lessor relied on

such a cancellation as eWdence, it was incumbent on him to

prove a surrender ; not on the lessee to show how the lease

came to be in that condition. If, however, the lease had

been in the lessor's possession for a long series of years,

twenty, for instance, without any dispute ; or if there had

been any destruction of his papers, or change of residence,

or any foundation for supposing that there might have been

a deed or note in writing, and that that deed or note had

been destroyed, that might have been a ground for raising a

presumption that there was a deed or note in writing accom-

panying the lease when it got into his possession {t).

(p) Roe dem. Earl of Berkeley v. (q) Lyon v. Reed, ISMees. & Wei.
The Archbishop of York, 6 East, G6; 285.

S. C. 2 Smith, 166. Doe dem. Courtail (?•) Roe dem. Earl of Berkeley v.

V. Thomas, 9 Bam. & Cres. 288; S. C. The Archbishop of York, 6 East, 86;

4 Man. & Ry. 218. Wootley v. Gre- S. C. 2 Smith, 166.

gory, 2 Yo. & Jerv. 536. Leech v. (s) Copeland v. Watts, 1 Stark. 95.

Leech, 2 Chit. Rep. 100. Magennis (<) Doe dem. Courtail v. Thomas,
dem. Close v. Mac-CuUogh, Gilb. Eq. 9 Barn. & Cres. 288. Bolton v. The
Rep. 235. Bishop of Cai-lisle, 2 H. Blac. 259. 263.
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Soj in a later case (u), where the Bishop of Durham granted

a lease to A. for twenty-one years, and before the expiration

of that term granted another lease of the same premises to

B., and no surrender in writing of A/s interest was shown;

but the lease granted to him was produced from the office of

the bishop's auditor, with the seals torn off; and it was proved

to be the custom, on a renewal, to send in the old lease to

the office of the auditor, who thereupon cancelled it ; this

was considered evidence from which the jury might presume

a surrender by act and operation of law (.2?)

.

It is clear, however, that a tenancy, notwithstanding it be

created by parol, cannot be surrendered by parol {y)

.

There are many cases {z) to show that a parol Hcense to a

tenant from year to year to quit in the middle of the year,

coupled with an actual change of tenancy, will amount to

a surrender in law ; but their authority is much weakened

by the recent case of Lyon v. Reed (a), where the law of sur-

render, as well by operation of law as by act of the party, was

fully discussed and considered. At all events, supposing them

to be correct, the doctrine advanced by them will not be

extended to cases in which incorporeal hereditaments, which

can only pass by deed, are the subject of disposition (b)

.

(u) Walker v. Richardson, 2 Mees. 518. Stone v. Whiting, 2 Stark. 235.

& Wei. 882; S. C. Mur. & Hurl. 2/1. Thomas v. Cooke, 2 Stark. 408; S. C.

According to the report by Meeson & 2 Barn. & Aid. 119. Phipps v. Seul-

Welsby, p. 884, the lease of 1822 had thoi^pe, 1 Barn. & Aid. 50. Grimman
been assigned to the plaintiffs : if so, v. Legge, sup. Walls v. Atcheson,

there was no necessity for resortuig to '^ Bing. 462; S. C. 11 J. B. Mo. 379.

the presumption of a surrender, as, by And see Redpath v. Roberts, 3 Esp.

the union, that lease would have been 225. Harland v. Bromley, 1 Stark. 455.

extmguished in the second of 1829. Matthewsv. Sawell, 8 Taunt. 270; S. C.

Murphy & Ilurlstone, however, make 2 J. B. Mo. 262. Thomson v. Wilson,

no mention of the assignment to the 2 Stark. 379. Reeve v. Bu'd, 1 Cromjit.

plamtiffs of the lease of 1822. And Mees. & Ros. 31; S. C. 4 Tyrw. 612.

see Lyon v. Reed, 13 Mees. & Wei. 310. Dodd v. Acklom, 7 Scott's N. R. 415;

(.r) But see the recent case of Lyon S. C. 6 Man. & Gra.672. And see Gore

V. Reed, 13 Mees. & Wei. 285-305, v. Wright, 8 Adol. & Ell. 118; S. C.

where this docti'ine was disapproved of. 1 Wil. Wol. & Hodg. 266.

(y) Mollett V. Brayne, 2 Camp. 103. («) Lyon v. Reed, 13 Mees. & Wei.

Grimman v. Legge, 8 Barn. & Cres. 285.

324; S. C. 2 Man. & Ry. 438. (6) Lyon v. Reed, 13 Mees. & Wei.

(2) Whitehead v. Clifford, 5 Taunt. 285. 310.
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ir on tlie death of the tenant from year to year his widow

remain in possession, and pay rent to the landlord, without

any objection by her late husband's personal representative,

and without his requiring it to be paid to him, this is no e^d-

dence of a surrender by operation of law, or of the creation

of a tenancy from year to year between the widow and

personal representative [c).

No particular form of words is required to effect a surren-

der; any expression indicative of an intention to surrender

will answer the purpose [d], as " dedi," or " concessi " (e)

;

*' the lessee doth discharge the premises from the term "
(/)

;

" the lessee is content that the lessor shall have the land" {g)

;

" the lessee's will is that the reversioner shall enter into the

land " {h) ; " it is agreed that the lessor shall have the house

on the terms mentioned in the lease, and to pay 8/. li)s. over

and above the rent annually towards the good-will already

paid by the lessee" (i). Indeed, any words which before the

Statute of Frauds {k) would have amounted to a surrender,

win now do so, if contained in a deed ; or, in cases where a

deed is not necessary (/), if reduced into writing, and signed

by the lessee.

An interesse termini is no impediment to a surrender (m)

;

though a remainder is ; as if there be a lease for years, with

remainder for years, the remainder will prevent a surrender

by the lessee for years to the lessor (»).

"VVliether a surrender be by deed, or ^yl'iting not under seal,

V here mere writing is allowed, the instrument must be duly

stamped according to the act of 55 Geo. 3. c. 184 (o), which,

(c) Doedem. Hullr. Wood, 14Mees. Rep. 441.

& Wei. 682-4. (h) Penruddoch v. Newman, 1 Leon.

(d) 2 Rol. Ab. 4.97-8. Chamber- 279. 280; S. C. 2 Leon. 49.

lame's case, 40 E. 3. 23. 24. 4 Mod. (/) Smith v. Mapleback, 1 Tei-m

151. Shep. Touch. 306. Weddall v. Rep. 441.

Capes, 1 Mees. & Wei. 50-2. (k) 29 Car. 2. c. 3.

(e) Co. Lit. 30 1 , b. (/) See ante, p. 3 et seq. of this volmne.

(/ ) Farmer dem. Earl v. Rogers, (»i) Jenk. Cent. 256, case 49. Anon.
2 Wils. 26. Mason v. Tredway, 1 Lev. 2 Dy. 112, a. pi. (49).

145; S. C. 1 Keb. 807. («) Jenk. Cent. 256, case 49.

{g) Sleigh i\ Bateman, Cro. Eliz. (o) 55 Geo. 3, c. 184, Sched. Pai-t 1,

487. Smith r. Mapleback, 1 Term title "Sui-render". Doe dem. Wvatt
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referring to title " Conveyance ^' for surrenders upon the sale

of lands or other property, and to titles " Copyhold" and

" Mortgage" for surrender of copyholds lands or tenements,

requires for a
i, s. d.

Surrender (not otherwise charged in the Sche-

dule, nor expressly exempted from all stamp

duty) of any term or terms of years, or ofany

freehold or uncertain interest, in any lands,

hereditaments, or heritable subjects not being

of freehold or copyhold tenure . . .115
And where the same, together with any

schedule, receipt, or other matter, put or

indorsed thereon, or annexed thereto, shall

contain 2160 words, or upwards, then

for every entii'e quantity of 1080 words

contained therein, over and above the

first 1080 words, a further progressive

duty of 15

II.

—

As to Surrenders by operation of law ; or Implied.

The term " surrender by operation of law" is applied to

cases where the owner of a particular estate has been a party

to some act, the validity of which he is by law afterwards

estopped from disputing, and which would not be valid if his

particular estate had continued to exist. There the law treats

the doing of such an act as amounting to a surrender. In

such cases there can be no question of intention : the sur-

render is not the result of intention : it takes place independ-

ently, and even in spite of intention {p).

A surrender at law may be effected by various means. It

will occur if tenant for years re-demise the land to his lessor

V. Stagg, 7 Scott, 690. Williams v. (p) Lyon i;. Reed, 1 3 Mees. & Wei.

Sawyer, C J. B. Mo. 226; S. C. 3 Brod. 285. 305-6.

& Biiig. 70.
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for the entire term, reserving an annual rent [q) ; though not

if he retain a reversion (r)

,

So, if the lessee, whether for years or for life (s), accept

an estate or interest in the demised premises incompatible

with his tenure under the lease ; as if he accept a second

lease of the same lands, to commence during the continu-

ance of the first, a surrender at law will be the immediate

result (t)

.

So, if three persons lease certain premises, and afterwards

two of the same lessors let the same again to the same lessee,

the second lease amounts to a surrender of the first, as to their

two parts, and a new demise pro tanto ; the old lease conti-

nuing, as to the third part, the lease of him who did not join

in the second [u). If the new lease comprise only part of

the lands originally demised, it ^vill operate as a surrender

pro tanto {x)

.

So, if a lease be made to begin at Michaelmas, and before

that time the lessor make a new lease to the same lessee to

begin presently, the first lease will be determined (y). So, if

a lease be made to two, and one of the two accept a new lease

of the premises before the expiration of the first, it seems that

it is a surrender for a moiety {z) .

(q) Loyd v. Langford, 2 Mod. 174. v. Mixstone, 1 Leon. 129; S. C. cited

Winston, or Winton, v. Pinkeuey, from the record, 5 Barn. & Cres. 123.

2 Lev. 80; S. C. T. Raym. 222; 3 Keb. Swaiue v. Holman, Hob. 203-4; S. C.

131. 137; S. C, nom. Wilson v. Pig, Hutt. 7. Mellows i;. May, sup. Watt
3 Keb. 95 ; S. C, nom. Wilston v. Pilk- v. Maydewell, Hutt. 1 04 ; S. C. Lit. 279.

ney, 1 Vent. 242; &, nom. Cartwright Johnstone ?'. Huddleston, 4 Barn. &
V. Pinkney, 1 Vent. 272; & 3 Keb. 488. Cres. 922. 934. 13 Ves. 260. Co. Lit.

Smith v. Mapleback, 1 Tei-m Rep. 441. 218, b. Plowd. 107, b. Lyon v. Reed,

(?•) 2 Rol. Ab. 497. pi. 13. 13 Mees. & Wei. 285. 302-4-6.

(s) Mellows r. May, Cro. Eiiz. 873; (a) Tubei-vil v. Stokton, 3 Lev. 117.

S. C. Mo. 636. Lit. s. 144. Doe dem. (x) Fish v. Campion, 2 Rol. Ab. 498,

Courtail v. Thomas, 9 Barn. & Cres. (^I). Williams v. Sawyer, 6 J. B. Mo.

298; S. C. 4 Man. & Ry. 218. Bernard 226; S. C. 3 Brod. & Bing. 70.

V. Bonner, Al. 58-9. Shep. Touch. 301. (y) WiUis v.Whitewood, 1 Leon. 322.

(t) Magennis dem. Close v. Mac- Watt v. Maydewell, Hutt. 104; S. C.

Cullogh, Gilb. Eq. 235. Wrottesley v. Lit. 279. Co. Lit. 338, a.

Adams, 2Dy. 1 77, b.;S.C. Plowd. 189. (s) Herreyong v. Goddard, 1 Dy.
Corbet's case, 3 Dy. 280, a. Colbom'ne 45, b.
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And these decisions arc as applicable to corporations aggre-

gate as to individuals {a) .

So^ if lessee for years of a house accept a grant of the

custody of the same house ; for the custody of the subject of

a demise is another interest, with which the lease is incon-

sistent (b)

.

And the surrender will be complete, though the second

lease be by parol merely (c), in a case where a parol lease is

allowed (d) ; or for a shorter term than the first (e) ; or even

if it be at will (/) ; or made to commence at a future specified

day, provided that day fall within the term granted by the

first lease {(/) ; as if lessee for twenty years take a lease for

three, to begin ten years after ; this is a present surrender of

the whole term ; for it cannot be a sui'render of the last ten

years, and remain for the first ten, so to make a fraction of

the term. Nor can he who has a lease for twenty years

surrender the last ten by an express surrender, saving the

first ten (7i)

.

But the law is different where the second lease is made to

commence after the expiration of the first; the second being

then reversionary, and consistent with the existing demise (f)

:

or where it is made to commence on a contingent event which

may not happen until the determination of the first ; as if a

lessee for twenty-one years take a lease of the same lands for

forty to begin immediately after the death of J. S. ; here, the

(a) The case of the ChurchAvardens 58-9. Shop. Touch, 301. Co. Lit.

of St. Saviour's (Southwark), 10 Co. 218, b.

6G, b.; 67, b. (/) Mellows v. May, Cro. Eliz. 874;

(6) Gybbe, or Gybson, v. Searl, Cro. S. C. Mo. 636.

Jac. 84. 176-7. Ear'l of Arundel v. (g) Ive's case, sup. Tomjjsou v.

Lord Gray, 2 Dy. 200, b. Aud see Trafford, 2 Leon. 188. Hutchins v.

"Woodward v. Aston, 1 Vent. 296-7
; Martin, Cro. EHz. 605.

S. C. 2 Mod. 95. (Jt) Ive's case, sup. Hutt. 105. Wed-

(c) Whitley v. Gough,2Dy. 140, b. dall v. Capes, 1 Mees. & Wei. 50, in

pi. (4.3). Timbrellv. Bullock, Sty. 446. effect overruling Aldenburgh v. Peaple,

Thomas v. Cooke, 2 Stark. 408. 410; 6 Car. & Pa. 212. Doe dera. Murrell

S. C. 2 BaiTi. & Aid. 119. 122. v. Milward, 3 Mees. & Wei. 328.

(rf) See ante, p. 3 e^sc^. of this volume. (t) Anon. Dal. 74, pi. 58. Doe dem.

(c) Ive's case, 5 Co. ll,a. b.; S. C, Rawlings v. Walker, 5 Barn. & Cres.

nom. Ive v. Sams, Cro. Eliz. .521; 111; S. C. 7 Dow. & Ry. 487.

2 And. 51. Bernard v. Bonner, Al.



508 OF THE DETERMINATION OF THE LEASE. [Part VII.

acceptance of the second term will not work a present sur-

render of the first, for J. S. may survive it; but if J. S. die

within the term, then a surrender will take place [k).

So, the surrender will be absolute, though the second lease

be afterwards defeated by the non-performance of a condition

subsequent (/)

.

A surrender by operation of law will also be effected if a

lessee for life accept for life, or a lessee for years accept for

years, an immediate grant of a rent-charge, or of common, or

herbage, issuing out of the lands demised (m).

The early books are not agreed as to the principle on which

these cases of implied surrenders depend. Coke states it to

be, that, by taking the new interest, the lessee affirms the

lessor's abihty to confirm it ; an ability he cannot possess if

the first lease is to stand; such new interest, therefore, being

regarded as inconsistent with, and destructive of, the lessee's

former estate [n] , The principle propounded in the late case

of Lyon v. Reed (o) has already been noticed.

But there will be no surrender if lessee for years take a

grant of a rent-charge out of the same lands for life, or with-

out limiting the period of its commencement ; or if a lessee

for life take a grant for years ; for in each case he may have

the benefit of the rent after the determination of the estate

in the land (j)). So, according to Tanfield, J., if a man pos-

sessed of Black Acre and other lands in D., let Black Acre

for twenty-one years, and the next day let [to the same

person] all his lands in D. for ten years, it is not a surrender

of Black Acre ; but amounts to a lease of all the other lands,

which may well stand with the former lease (y)

.

So, acceptance of the equitable interest in a lease made to

a friend as a trustee will not work a surrender of a former

(k) Anon. 4 Leon. 30. pi. 83. (n) Ive's case, 5 Co. 1 1, b.

(I) Plowd. 107, b. (o) Lyon v. Reed, ante, p. 505 of

(»t) Mellows V. May, Cro. Eliz. 874

;

this volume.

S. C. Mo. 63G, Gybbc, or Gybson, v. (/j) Gybbe, or Gybson, v. Searl, Cro.

Searl, Cro. Jae, 176-7. Lyon v. Reed, Jac. 176-7. 2 Rol. Ab. 496. pi. 15.

13 Mces. & Wol. 235. 306. (}) Ibid.; and Cro. Jac. 84.
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lease held by cestui que trust (r). And, in like manner, the

lessee's acceptance of an office collateral to the lands demised;

as by a lessee of a park, of the office of park-keeper; or by

lessee for years of a manor, of the office of surveyor, bailiff,

or steward thereof; will not effect a surrender by operation

of law {s)

.

And, on the same principle, if a lessor make a feoffment,

and appoint the lessee his attorney to deliver seisin ; it is not

any surrender, as the livery is made by the lessee in his offi-

cial capacity {t).

In cases of surrender by operation of law, it must be under-

stood that the lessee takes the actual interest contracted for

under the second lease ; for it is settled, in opposition to some

early cases {u) ; that the acceptance of a new lease which is void,

will not effect an extinguishment of the one previously sub-

sisting {v) . And, accordingly, where a lessee for years under

the Crown took a new lease for years of the same estate, which

was void for want of a recital of the former lease, it was held

that the former was not surrendered [x). So, where one seised

in fee granted a lease for ninety-nine years, and having in the

interim made a settlement, and taken back an estate for life

only, granted, previously to the determination of the former,

a new lease for ninety-nine years, to the same lessee, who was

not informed of the settlement, and then died, the court

held, that the latter did not annul the former ; as it would

be inconsistent with the intention of the parties to the

(r) Gie v. Rider, 1 Sid. 75; S. C, 1 W. Blac. 617. Davison dem. Brom-
nom. Jay v. Ryder, 1 Keb. 285. ley v. Stanley, 4 Burr. 2210. Roe dem.

(s) Ibid. Earl of Berkeley v. The Archbishop

(0 Ibid. 1 Dy. 33, b. marg

.

of York, 6 East, 86 ; S. C. 2 Smith, 1 66.

(m) Whitley v. Gough, 2 Dy.'HO, b. Hamerton v. Stead, 3 Barn. & Cres.

MeUows V. May, Cro. Ehz. 873; S. C. 481; S. C. 5 Dow. & Ry. 206. Doe
Mo. 636. Corbet's case, 3 Dy. 280, a. dem. Bishop of Rochester v. Bridges,

And see Brewster v. Parrot, Cro. Eliz. 1 Bam. & Adol. 847. Lowther v. Troy,

264. 1 Irish Term Rep. 192. 1.08.

(v) Baker r. Willoughby, cited, Hutt. (x) Harris v. Wing, 3 Leon. 242;

105. Lloyde v. Gregory, W. Jo, 405; S. C, nom. Wing v. Hai'ris, Cro. Eliz.

S. C. Cro. Car, 502, Watt r. May- 231; cited, Cro. Car. 198; Mo. 415;

dewell, Hutt. 104-5; S. C. Lit. 279. 2 Rol. 70. As to Crown leases, see

Wilson V. Sewell, 4 Bm-r. 1,975; S. C. ante, Vol. 1, p. 184.



510 OF THE DETERMINATION OF THE LEASE. [Part VII.

contract, that an invalid lease should be substituted for a

valid one {y)

.

So, a contract by a tenant from year to year with his land-

lord to purchase the fee, will not amount to a surrender by

operation of law of the existing tenancy, unless the tenant's

continuance in possession be clearly referable to an agreement

for holding as tenant at will under the contract (z) . If the

contract be conditional to purchase only provided a good title

be made out, and to pay the purchase-money when that shall

have been done, and the estate conveyed, there is no room

for impljdng any agreement as tenant at will in the meantime,

the effect of which would be absolutely to surrender the ex-

isting term, whilst it would be uncertain whether the purchase

would be completed or not {a).

So, an agreement for a new lease will not put an end to a

former tenancy, unless a new tenancy be actually created.

But if a tenant from year to year agree during a current year

to take a lease of the premises jointly with another, and he

and his co-tenant actually enter, and enjoy the property; this

joint occupation, coupled with the agreement, will operate as

a surrender in law of the separate tenancy {b) .

It is, however, to be observed, that, with regard to actual

surrender by deed, a different rule prevails. In a late case (c),

a party holding a lease for lives under the Bishop of Rochester,

by deed poll, dated 21st September, 1811, surrendered it to

the bishop's successor, to the intent that the estate might

merge, and the bishop be enabled to make a new lease to the

same lessee for two of the old lives, and one new one, the

third old life having expired. On the 24th of the same month,

the bishop, as well in consideration of the surrender of the

former lease, as for other good causes, gi'anted a new lease

(y) Davison dem. Bromley i\ Stan- Cres. 478; S. C. 5 Dow. & Ry. 206.

ley, 4 Burr. 2210. Jay v. Ryder, 1 Keb. 285; S. C, nom.

(2) Doe dem. Gray v. Stanion, Gie v. Rider, 1 Sid. 75; and Porry, or

1 Mees. & Wei. 695; S. C. I Tyrw. & Pory, or Perryn, v. Allen, Cro. Eliz.

Gra. 1065. 173; S. C. 1 Leon. 303; Ow. 97.

(a) Ibid. (c) Doe dem. The Bishop of Roches-

(6) Hamerton v. Stead, 3 Bam. & ter v. Bridges, 1 Barn. & Adol. 847.
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accordingly, which, however, in consequence of its not con-

forming to the provisions of the land-tax acts, was avoided by

the next succeeding bishop. Under these circumstances, the

court held, that the first lease was not revived by the avoid-

ance of the second. The suiTender of the prior lease (said

Lord Tenterden) was by a deed under seal : a surrender, there-

fore, in fact ; and none of the doctrine on the subject of sur-

renders by implication of law being applicable to the subject.

So, where a lease was granted for the consideration of the

surrender of a former one, '' and which is hereby surrendered

accordingly,^' and a sum of mone}'^, it appears to have been

held, that the surrender was perfect, though the second lease

was defeated as a defective exercise of a power of leasing (</).

Thus it is to be noted, as Lord Coke says (e), that a sur-

render in law is in some cases of greater force than a sui'render

in deed : as if a man make a lease for years to begin at

Michaelmas next, this future interest cannot be surrendered,

because there is no reversion wherein it may drown ; but by

a surrender in law it may be drowned ; as if the lessee before

Michaelmas take a new lease for years, either to begin pre-

sently, or at Michaelmas, this is a surrender in law of the

former lease. Fortior et cequior est dispositio legis quam

hominis. And, for the bke reason, a concurrent lease can

only be surrendered by operation of law (/)

.

The third section of the Statute of Uses {g) contains an ex-

press saving " to all and singular those persons and their heirs

which be, or hereafter shall be, seised to any use, all such

former right, title, entry, interest, possession, rents, customs,

ser\ices, and action, as they or any of them might have had

to his or their own proper use in or to any manors, lands,

tenements, rents, or hereditaments, whereof they be, or here-

after shall be, seised to any other use,'' as if the act had never

(d) Doe dem. Earl of Egremont v. Ill; S. C. 7 Dow. & Ry. 487.

Forwood, 3 Q,. B. G27. (/) Ibid. Wilson v. Scwell, W.
(e) Co. Lit. 338, a. 6 Co. 69, b. Blac. 617. 626; S. C. 4 Burr. 1975.

10 Co. 67, b. 4 Leon. 38. Doe dem. {g) 27 Hen. 8. c. 10.

Rawlings v. Walker, 5 Bam. & Cres.
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been made. And it Avas accordingly determined, that if a

feoffment were made, or a fine levied to a lessee to uses {h)

;

or if he were made tenant to the prsecipe for suflFering a com-

mon recovery {i) ; his term would not be destroyed. But even

before this statute was passed, if a termor for years was

enfeoffed to uses, Equity would not compel him to execute

the estate so as to deprive himself of his term (A;).

Sir William Blackstone states, that, in order to give effect

to a merger, the term and reversion must come to one and the

same person in one and the same right ; else, if the freehold

be in his own right, and he has a term in right of another,

in auter droit, there is no merger [T) ; and we also find in

Coke, that a man cannot have a term for years in his own

right, and a freehold in aute7' droit to consist together (m)

;

but the authorities tiited by those learned commentators do

not justify positions so general. The examples given by

them prove that in particular instances a merger will not

take place, but no more. The cases on the subject are

all of ancient date, and very contradictory. According to

one in Leonard [n], and another in Godbolt (o), if a man

possessed of a term for years in right of his wife purchase

the fee, the term will be extinguished ; for the husband hath

done an act which destroys the term ; scih, the purchase.

But the later decisions in Yong v. Radford [p), and Cage,

Gage, or Gray, v. Acton [q), are opposed to this doctrine, as

the husband holds the term in one right, and the reversion

in another. The difference of the right, said the Chief

(h) Ferrers?;. FennoVjCro.Jac. 643; (J) 2 Bla. Com. 177.

S. C., nom. Farrovves v. Farmer, 2 Rol. (in) Co. Lit. 338, b. And see Lord

245. 1 Vent. 195. 280. Clieyne's Kenyon's remark in Webb v. Russell,

case, Mo. 196; S. C. 2 And. 192; cited, 3 Term Rep. 401.

7 Co. 19, b. 20, a.; 38. [39]. Winch, (m) Anon. 4 Leon. 37.

106.109.117. T. Raym. 148. (o) Godb.2,perDyerand Manwood.

(i) Ibid. Foimtain v. Coke, 1 Mod. And see Downing v. Seymour, Cro.

107. How V. Stile, Semb. S. C, 2 Lev. Eliz. 912.

126 ; 3 Keb. 283. 309. 430. 452. Car- {p) Yong v. Radford, Hob. 3.

ter's lessee v. Tash, Holt, 254; S. C. (§) Cage, Gage, or Gray, v. Acton,

1 Salk. 241. 1 Ld. RajTQ. 520; S. C. Salk. 326; Com.
(^) Sugd. Vend. & Pm-ch. 773, 11th 69.

edit.
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Justice in the last-named case^ hinders an extinguishment,

because a third person is concerned, and may be prejudiced,

which cannot be by act of law.

Jenkins states that if a man possessed of a term for years

marry a woman who is the owner of the reversion, the term

is extinct (r). But both Coke (5), and Blackstone (^), state

the reverse.

Jenkins also states that if a husband has a term for years,

and his wife purchases the reversion, the term is extinct [u)

.

Volenti nonfit injuria.

But elsewhere it appears that if a husband make a lease for

years, and the wife of the lessor purchase it,^ the term will not

be merged (<r).

It seems to be admitted by all that if he have a term for

years in his own right, and the fee descend on his wife after

marriage, there will be no merger {y)

.

On the other hand, we find that if a woman possessed of a

term for years marry the reversioner, the term will not be

extinct, but may survive to the woman ; for here it is not the

act of the husband, but the act of law {z) .

Further, it has been held, that a term for years vested in a

feme sole as executrix cannot be merged by her marriage with

the reversioner («) ; nor by the descent of the inheritance on

her; for it cannot be extinct by act in law, or of the law {b).

But where the executor purchases the reversion, there is

some diversity among the cases. Dyer declared (c), that the

term was determined : in Owen's case [d), cited above, it is

said, perhaps the term will be merged ; and in one of earlier

(»•) Jenk. Cent. 73, case 38, 2nd case 38.

Cent. (z) Jenk. Cent. 73, case 38. Anon.

(s) Co. Lit. 338, b. 4 Leon. 37. Plowd. 418. Godb. 2.

(<) 2 Bla. Com. 177. And see (a) Owen's case, Hetl. 36.

Lichden v. Winsmore, 2 Rol. 472. (6) Lee's case, 3 Leon, 110.

(u) Jenk. Cent. 7-3, case 38. And (c) Anon. 4 Leon. 37. Godb. 2.

see Anon. Mo. 171. pi. 304. Bro. Ab. Sun-ender, pi. 52. Bro. Ab.

{x) Bracebridgev. Cook, Plowd. 41 G. Lease, pi. 63. And see Freem. K. B.

Anon. Mo. 171. pi. 304. 289, case 338.

(y) Piatt V. Sleap, Cro. Jac. 275; (d) Owen's case, Hetl. 36.

S. C. 1 Bulstr. 118. Jenk. Cent. 73,

VOL. II. L L
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date, reported by Moore (e), where a feme executrix had a

term, and married, and her husband purchased the reversion,

though all the judges held that the term was extinct as to the

feme, if she survived, yet, in respect of strangers, it should be

accounted assets in her hands. While, on the contrary, in

the later decision of Gage v. Acton (/), the Chief Justice

said, that if a man hath a term as executor, and purchases

the reversion, this is no extinguishment ; because he hath the

term in one right, and the reversion in another. The diflPer-

ence (said he) of the right hinders an extinguishment;

because a third person is concerned, and may be prejudiced,

which cannot be by act of law.

These are all the cases with which I am acquainted on the

subject.

Mr. Preston, in his learned work on merger {g), has entered

into an elaborate argument to prove, that "the distinction

really established by the cases is not, generally, that there

will not be any merger, because the two estates are held in

different rights, or because the freehold is held by the owner

of the term in his own right, and the term in auter droit; but

only, that the accession of one estate to another merely by

the act of law, as by marriage, descent, executorship, intes-

tacy, &c., will not occasion a merger of one estate in the

other, when the two estates are held in different rights; while

a descent of the inheritance will merge a term which a person

has in his own right iX law, though he be a trustee of that

term " {h) ;
" but that as often as a person is the owner of an

estate in right of a wife, and not being a freehold, or in right

of a testator, and he purchases the immediate reversion or

remainder, then, with the concurrence of the other requisites

which are essential to the operation of the doctrine of merger,

the estate held in another right will merge " (i) . It is

observable, however, whatever weight may attach to the

(e) Anon. Mo. 54. pi. 157. Bro.Ab. Com. 67.

Extinguishment, pi. 54. Anon. Dal. {g) 3 Prest. Conv. 273, el seq. 3rd

52. pi. 25. edit.

(/) Cage, Gage, or Gray, v. Acton, (li) 3 Prest. Conv. 285.

1 Ld. Raym. 520; S. C. 1 Salk. 326; (i) 3 Prest. Conv. 2.Q4-5.
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opinion of so distinguished a practitioner as Mr. Preston,

that the cases are not uniformly consistent with the distinc-

tion contended for. I shall not attempt to reconcile them,

being convinced that nothing short of modern judicial deci-

sion can reduce the confusion to order.

It was formerly held that a term for years could not merge

in a term for years {k), and Coke expressly says that one

chattel cannot drown in another, and years cannot be con-

sumed in years (/) ; but no doubt now exists that a term

for years in possession may merge in a reversion for years,

although the latter be of shorter duration than the for-

mer (m) ; as if a person seised in fee make a lease for twenty

years, and afterwards grant the reversion to a stranger for

three years, it is clear that the twenty years will be deter-

mined by union with the reversion of three (n) .

Whether a prior term for years will merge in an imme-

diate remainder for years perhaps is not so clear (o)

.

In pleading a surrender, it is usual to plead it as a sur-

render of the tenements, or all the estate therein; but a

plea by the party, that he surrendered the lease, cannot be

demurred to; the surrender of the lease implying all the

lessee's estate and interest therein {p).

We have already had occasion to notice the effect produced

on the rights and obligations of the tenancy by the surrender

or merger of the reversion immediately expectant on the

lease, and the remedy applied by the legislature. It is,

therefore, unnecessary to do more than direct the reader's

attention to the page in which the subject is discussed (q).

(k) Porry, or Pory, v. Allen, Cro. the judgment in the principal case was
Eliz. 173; S. C. 1 Leon. 303; S. C

,

reversed is not quite clear. Croke's

nom. Perryn v. Allen, Ow. 97. Wilhs report contains no such words. Ste-

V. Whitewood, 1 Leon. 322. phens v. Bridges, 6 Madd. 66. Burton

(0 Co. Lit. 273, b. v. Barclay, 7 Bing. 758; S. C. 5 Mo. &
(m) Hughes V. Robotham, Cro. Eliz. Pa. 785.

302; S. C. Poph. 30; cited, 2 Vent. (n) Ibid.

326-7. At the end ofPopham'si-eport (o) Co. Lit. 273, b. Shop. Touch,

of this case is added, " But the judges 341. 3 Pi'est. Conv. 201.

in the Exchequer Chamber reversed (p) Peto ?'. Pemberton, Cro. Car.

all these judgments in both cases"; 101; S. C. Lit. 58. 82.

but whether these words signify that (q) Ante, p. 394 of this volume.

L L 2
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Section IV.

—

By bankruptcy or insolvency.

The lessee's interest may also be determined before its

regular expiration, under certain conditions, on his becoming

bankrupt, or taking the benefit of the acts passed for the

relief of insolvent debtors ; but this subject has been investi-

gated in another part of our work (r).

(r) Ante, pp. 433 & 453 of this volume.
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CHAPTER II.

OF THE DETERMINATION OF THE LEASE BY EFFLUXION OF

TIME; AND OF THE EFFECT OF HOLDING OVER.

TT7HERE the term for whicli a lease has been granted

expires by effluxion of time^ the tenancy under it is

absolutely dissolved ^rithout notice for the purpose by either

party («). Each^ however, still remains liable on his covenants

for any previously committed breach; the covenants as to

past breaches continuing in operation notwithstanding the

determination of the tenancy {b)

.

After the determination of the term, the lessor may peace-

ably re-enter on the premises, without resorting to legal

process to recover possession (c) ; nor can the tenant main-

tain trespass against him for such entry {d) ; nor distrain his

cattle put into the premises, by way of resuming posses-

sion (e) . The lessor may even break open the house to get

possession after the expiration of his tenant's term, provided

no one be in possession (/) . But he is not justified in forcibly

expelHng the tenant himself, or any of his family (y) ; unless

(a) Doe dem. Tilt v. Stratton, 4 Bing. S. C. J. B. 7 Mo. 574. Lacey v. Lear,

446; S. C. 3 Car. & Pa. 164; 1 Mo. & Peake's Add. Cases, 210.

Pa. 183. Messenger v. Armstrong, (d) Turner i;. Meymott, sup. New-
1 Term Rep. 53-4. Right dem. Flower ton v. Harland, 1 Scott's N. R. 474.

r. Darby, 1 Term Rep. 159. 162. Doe 490; S. C, 1 Man. & Gra. 644; 1 Arn.

dem. Bromfield v. Smith, 6 East, 530. 152. Lacey v. Lear, sup. Wildbor v.

Cobb V. Stokes, 8 East, 358. Rainforth, 8 Bam. & Cres. 4-6; S. C.

(6) James v. Landon, Ci-o. Eliz. 36. 2 Man. & Ry. 185.

Hartshorne v. Watson, 4 Bing. N. C. (e) Tavmton v. Costar, sup.

178; S. C. 5 Scott, 506. Harley v. (/) Hillary v. Gay, 6 Car. & Pa. 284.

King, 2 Crompt. Mees. & Ros. 1 8. See, Newton v. Harland, 1 Scott's N. R. 474.

as to debt for rent. Walker's case, 491; S. C. 1 Man. & Gra. 644; 1 Ai'n.

3 Co. 23, b. Pennant's case, 3 Co. 65, a. 1 52 ; Lacey v. Lear, sup.

(c) Taunton v. Costar, 7 Term Rep.
(ff)

Hillary v. Gay, sup. Newton v.

431. Turner V. Meymott, 1 Bing. 158: Harland, sup.
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expressly authorised to do so by a proviso for re-entry con-

tained in the lease. A power of this description was conferred

on the lessor in a case before noticed {h).

Without re-entering on the premises, the lessor cannot

maintain trespass against his lessee holding over after the

expiration of the term (i).

If, at the expiration of the term, the possession of the

premises be retained by an under-tenant, the original lessee

win remain liable to the lessor ; for he is entitled to receive

the absolute possession at the end of the term. But it may

be proved that he has accepted the under-tenant as his

tenant, in which case the lessee will be absolved from further

liability {k).

On the determination of agricultural leases by effluxion of

time, the custom of the countrj^, in the absence of an express

agreement to the contrary, regulates the terms on which the

lessee may quit possession (/) ; but the custom of the country

yields to particular agreement (m).

Accordingly, where a lessee covenanted that he would not

during the term carry from off the premises any hay, straw,

fodder, &c. ; but would yearly spend and use the same upon

some proper part thereof, upon pain of forfeiting 3/. for each

load carried away; and would also at all times during the

term fold his flock of sheep which he should keep upon the

premises, upon such parts where the same had been usually

folded, upon the penalty of 3/. a time for every time that the

same should be folded off from the premises ; and would also

(A) Kavanagh a;. Gudge, ante, p. 345 Dougl. 201. Senior t'. Armitage, Holt's

of this volume. N. P. C. 197. Holding r. Pigott,

(i) Plowd. 133. 136, cites 22 E. 4. 7Biiig.465.474; S.C. 5Mo. & Pa. 427

13, 14. Bro. Trespass, 365. Trevil- Hutton v. Warren, 1 Mees. & Wei.

lian V. Andrew, 5 Mod. 384. Newton 466; S. C. 1 Tyi-w. & Gra. 646; 2 Gale,

V. Harland, 1 Scott's N. R. 474. 490; 71. Roberts v. Barker, 1 Crompt. &
S. C. 1 Man. & Gra. 644; 1 Am. 152. Mees. 808; S. C. 3 Tyrw. 945.

(I) Harding v. Crethorn, 1 Esp. 57. (»«) Webb v. Plummer, sup. Hold-

And see Simpkin v. Ashurst, 4 Tyrw. ing v. Pigott, sup. Hutton v. WaiTen,
781 ; S. C. 1 Crompt. Mees. & Ros. 261. sup. Senior v. Annitage, sup. Roberts

(0 Webb V. Plummer, 2 Barn. & r. Barker, sup.

Aid. 746. Wiggleswoi-th v. Dallison,
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in the last year of tlie term, at the usual time, carry all the

dung and manure arising on the premises in the preceding

year to such parts of the fallowed lands as should be appointed

by the lessor, his heirs or assigns, or the next succeeding

tenant or tenants, and there cast the same into a mixen or

mixens, he and they paying for fallowing such land and

carrying out the dung, but nothing for the dung itself, and

also grass in the ground, and for thrashing out the corn, as

was customary between a tenant coming in and a tenant

going out of a farm ; it was held, that, as certain payments

were specifically directed to be made by the incoming tenant,

but payment for foldage was not mentioned, the custom of

the country which gave the outgoing tenant a compensation

for foldage was waived {n)

.

So, where a tenant held under the terms of an expired

lease, by which it was stipulated that the lessee on quitting

the farm should not sell or take away the manure then in the

fold, but should leave it to be expended on the land by the

landlord, or his succeeding tenant ; the custom of the country

requiring the tenant to leave the manure in the fold, on

payment for it by the landlord or his succeeding tenant ; it

was held that the custom was controlled by the express stipu-

lation ; and that the tenant, on quitting, was not entitled to

be paid for the manure (o).

But where a lessee covenanted to spend and consume three

parts in four of the hay and straw arising from the glebe land

and tithes demised, upon the land, and to bestow the manure

arising therefrom upon the land, and to leave such part of

such manure as should not be so bestowed, at the determi-

nation of the term, upon the premises, for the use of the

lessor, he paying a reasonable price for the same ; the custom

of the country, by which the tenant was bound to cultivate

the farm according to a certain course of husbandry, and was

entitled, on quitting, to a fair allowance for seeds and labour

on the arable land, and was bound to leave the manure on

(w) Webb V. Plummcr, 2 Bam. & (o) Roberts v. Barker, 1 Crompt. &
Aid. 74(i. Mees. 808; S. C. 3 Tyrw. 915.



520 OF THE DETERMINATION OF THE LEASE. [Part VII

the land, if the landlord chose to purchase it, was held not to

be excluded (p).

If a lessee under a lease for a definite term of years,

M'herc he must necessarily know the dm^ation and extent of

his interest, incur expense in planting, building, or otherwise

improving the property, he can neither remove the trees nor

buildings, except in certain cases founded on the law relating

to fixtui'es, not within the scope of this work ; nor claim

compensation from the lessor for the expenditure ; nor will

Equity preclude the reversioner from availing himself of his

right, although he may have permitted the improvements to

proceed without notice or interruption to the lessee (q). It

might be otherwise, if the party entitled under the lease acted

under a misapprehension that the estate was his own, and the

reversioner ^dewed their progress without giving notice (?').

In one case (s), where the lessee of a tenant for life, appre-

hending that the lessor had power to make a lease for a term

certain, laid out great sums in improvements, and the rever-

sioner allowed the lessee to proceed without gi^dng notice

that the lessor was only tenant for life ; the court of Chan-

cery decreed the lessee the remainder of the term, after the

death of the tenant for life.

But if a party ha^dng taken a lease from another who has

no power to grant it, lay out money in improvements, it

seems that the expenditure will not be a lien upon the

estate; but that the lessee's remedy for reimbursement, in

case of disturbance, would be an action for damages under

the covenant for quiet enjoyment (t).

"Where, however, the lessee is tenant for his ovm life, or

the life of another, and necessarily incapable of foreteUing the

day of the determination of his lease, and he or the cestui

que vie dies, his personal representative, in the former case,

(p) Hutton V. WaiTen, 1 Mees. & (r) Ibid.

Wei. 466; S. C. 1 Tyrw. & Gra. 646; (s) Anon. Bunb. 53. And see Waring
2 Gale, 71. v. Mackreth, Foit. 129.

(5) Attorney-General r. Foley, 1 (<) Waring v. Mackretb Forr. 129.

Dick. 366. 137.
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and he, in the latter, is entitled to the emblements, notwith-

standing the determination of his estate (u).

By holding over after the expiration of his term, the lessee

becomes a tenant at sufferance {x'). He does not thereby

necessarily become a tenant from year to year {y) ; though

such a holding, accompanied with payment of rent, or other

recognition by the lessor of a tenancy, may ripen into an

estate of that description (^) ; the tenant, in the absence of

evidence to the contrary, being bound by the terms of the

expired lease, so far as they are applicable to such an

estate («), without any new bargain to that effect between

him and his lessor (6). The mere payment of an advanced

rent will make no dijfference (c). And, in such case, the

landlord may either declare in assumpsit on the implied

promise raised by the continued holding {d) ; or maintain an

action on the case, declaring specially on the implied agree-

ment (e). But covenant will not lie (/).

The rule is applicable alike to the case of a lease for years

determining by effluxion of time, and of a lease ending by

the decease of the lessor, being tenant for life only (^); though.

(m) Co. Lit. 55, b. Knevett v. Pool, 71. Beavan v. Delahay, 1 H. Blac. 5. 8.

Cro. Eliz. 463. Berrey v. Lindley, sup. Hutton v.

(x) Plowd. 136. Howard's lessee r. Warren, 1 Mees. & Wei. 466; S. C.

Sherwood, Ale. & Nap. 217. Simpkin 1 Tyrw. & Gra. 646; 2 Gale, 71. Beale

v.Ashurst,4Tp-w.781;S.C. ICrompt. v. Sanders, 3 Bing. N. C. 850; S. C.

Mees. & Ros. 261. 5 Scott, 58. Johnson t^. The Church-

(y) Waring v. King, 8 Mees. & Wei. wardens, &c., of St. Peter (Hereford),

571. 4 Adol. & EU. 520. 526; S. C. 4 Nev.

(2) Hutton V. Warren, 1 Mees. & & Man. 106; 1 Har. & Wol. 720. Doe

Wei. 466; S. C. 1 Tyrw. & Gra. 646; dem. Thomson v. Amey, 12 Adol. &
2 Gale, 71. Bishop v. Howard, 2 Barn. EU. 476, 480; S. C. 4 Per. & Dav. 177.

& Cres. 100; S. C. 3 Dow. & Ry. 293. Doe dem. Monck i;. Geekie, 5 Q. B. 841.

Doe dem. Tucker v. Morse, 1 Bam. (b) Ton-iano v. Young, sup.

& Adol. 365. Doe dem. Calvert v. (c) Digby !;. Atkinson, 4 Campb. 275.

Frowd, 4 Bing. 557; S. C. 1 Mo, & Pa. Doe dem.Monck v.Geekie, 5 Q.B. 841.

480. Berrey v. Lindley, 4 Scott's N. R. (d) Digby v. Atlduson, sup.

61. 74; S. C. 3 Man, & Gra. 498. (e) Kimpton v. Eve, 2 Ves. & B.

(a) Digby v. Atkinson, 4 Camp. 275. 349. 353.

Doe dem. Castleton v. Samuel, 5 Esp. (/) Ibid.

173. Doc dem. Rigge v. Bell, 5 Tei-m (fj) Roe dem. Jordan v. Ward, 1 H.

Rep. 471. Torriano v. Young, 6 Car. Blac. 97.

& Pa. 8. Boraston v. Green, 1 6 East,
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in the case of an estate determinable on lives, a party holding

over is by an act of Queen Anne (/^) adjudged to be a tres-

passer ; and the party entitled may recover in damages the

full value of the profits received during the wrongful pos-

session.

Whether both of two joint-lessees are liable, in an action

for use and occupation, for the holding over of the one "v^ath-

out the assent of the other, does not appear to be settled (i).

The disadvantageous position of a lessor on the determina-

tion of the interest of a refractory lessee has repeatedly been

the subject of legislative consideration ; and means less

costly and more expeditious than the ordinary process of

ejectment have been provided for recovering possession of

the tenements demised, as well as an ample pecuniary com-

pensation for the contumacious holding over; and we find

that it was enacted early in the reign of King George the

Second {k), that in case any tenant or tenants for any term

of life, lives, or years, or other person or persons who should

come into possession of any lands, tenements, or heredita-

ments, by, from, or under, or by collusion with, such tenant

or tenants, should wilfully hold over any lands, tenements,

or hereditaments, after the determination of such term or

terms, and after demand made, and notice in writing given,

for delivering the possession thereof, by his or their landlords

or lessors, or the person or persons to whom the remainder

or reversion of such lands, tenements, or hereditaments

should belong, his or their agent or agents thereunto law-

fully authorised ; then and in such case such person or

persons so holding over should, for and during the time he,

she, and they should so hold over, or keep the person or per-

sons entitled out of possession of the said lands, tenements,

or hereditaments, as therein aforesaid, pay to the person or

persons so kept out of possession, their executors, adminis-

trators, or assigns, at the rate of double the yearly value of

(h) 6 Anue, c. 18. s. 5. Wei. 316.

(i) Tancrcd v. Christy, 12 Mees. & {k) 4 Geo. 2. c. 28. s. 1.



Ch. II.] BY EFFLUXION OF TIME: HOLDING OVER. 523

the lands, tenements, and hereditaments so detained, for so

long time as the same should be detained, to be recovered in

any of His Majesty^s Courts of Record, by action of debt,

whereunto the defendant or defendants should be obliged

to give special bail ; against the recovering of which said

penalty there should be no relief in Equity.

It has been held that a weekly tenancy is not within the

act [l] ; but whether a quarterly holding is, does not appear

to have been determined. In the case just cited (m), Lord

EUenborough said, that he did not remember any instance of

a tenant for a less time than a year being held within it. In

a more recent case {n), where the point was incidentally

noticed, but did not call for a decision, it was called a grave

question (o).

If the tenant hold over under a fair, though mistaken,

claim of title, and not contumaciously, he is not liable to an

action for double yearly value under the statute (p).

The notice in writing required by the act may be given to

the tenant before the expiration of his term {q) ; or at any

time afterwards, unless the landlord has done any act to

recognize the continuance of the tenancy (r) ; and is in itself

a sufficient demand under the act (s).

If the notice be given to a feme sole, and she afterwards

marry, no new notice need be given to her husband, or demand

made upon him
(f)

.

A tenant for a term of three years, determinable at Whit-

suntide 1784 (m), received a notice from his lessor to quit at

(I) Lloyd V. Rosbee, 2 Campb. 453. (s) Wilkinson v. Colley, 5 Buit. 2694.

Sullivan v. Bishop, 2 Car. & Pa, 359. (0 Lake v. Smith, 1 New Rep. 174.

(m) Lloyd v. Rosbee, sup. (m) In argument for the defendant,

(w) Wilkinsons. Hall, 4 Scott, 301

;

it was stated that he had taken the

S, C. 3 Bing. N. C. 508. premises for twenty-one years, deter-

(o) Per Vaughan, J,, 4 Scott, 336
;

minable at the end of three years,

3 Bing. N. C. 533. which made a notice to quit necessary

(p) Wright V. Smith, 5 Esp. 203. before an ejectment could be brought,

(q) Cutting V. Derby, 2 W. Blac. or double rent accrue. This, however,

1075. did not appear from the judge's report.

(?•) Cobb V. Stokes, 8 East, 358. And The words double rent arc usedthrough-

soe Doe dem. Thomas v. Field, 2 Dowl. out the report, though double yearly

Pr. Ca. 542. value was, no doubt, intended.
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that time ; but, holding over, he received on the 3rd of June

succeeding the expiration of his term, another notice to quit

at the Martinmas following, or to pay double rent. It was

contended that the second notice was a waiver of the first,

and that the landlord had no right to double rent under the

first ; but the court were of opinion that the right to double

rent accrued from the expiration of the first notice (<r)

.

One tenant in common may maintain an action, under

4 Geo. 2. c. 28, against a tenant holding over, for double

yearly value {y) ; but, unless there be a joint demise, tenants

in common of the reversion cannot join in such action [z).

A receiver appointed by the court of Chancery in a suit

against an executor, under whom a tenant held, was held to

be an agent lawfully authorised by the landlord, under the

act [a)

.

In a late case [b), certain trustees entitled to the legal

reversion of the defendant's term, and A. K. and his wife,

who were the beneficial owners of the reversion, assigned

that reversion to the plaintiffs by way of mortgage ; and, by

the mortgage-deed, A. K. and his wife, with the approbation

of the plaintiflPs, appointed one G, to be the receiver, agent,

and attorney of the said A. K. and wife, to receive the

rents until satisfaction of the mortgage ; to use such lawful

remedies for recovering the rents by action, suit, distress, or

otherwise, as should be thought expedient ; to give notices to

tenants to quit ; and to bring ejectment in case of non-com-

pliance, &c., as fully as the said A. K. and his wife might

have done ; and it was held, on the authority of Wilkinson

V. Colley (c), that G. was an agent lawfully authorised to

give the notice required by the statute of 4 Geo. 2. c. 28.

s. 1, so as to make the defendant Hable in double value for

holding over.

{x) Messenger v. Armstrong, 1 Term («) Wilkinson v. Colley, 5 Burr.

Rep. 53. And see Doe dem. Matthews 2694.

V. Jackson, 1 Dougl. 175. (6) Poole v. WaiTen, 8 Adol. & Ell.

(2/) Cuttiugi;.Derby,2 W.Blac. 1075. 582; S. C. 3 Nev. & Per. 693.

{z) Wilkinson v. Hall, 1 Bing. N. C. (c) 5 Burr. 2694.

713; S. C. 1 Scott, 675.
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The double annual value is payable only from the land-

lord's notice and demand ; and if he give such notice and

make such demand in the middle of a quarter, he cannot

recover any rent for the fraction of the quarter intervening

between the determination of the former holding, and the

notice and demand, upon an impUed tenancy with reference

to that holding (d) .

An action of debt for double yearly value under this statute

may be maintained by a landlord against the tenant after

the landlord's recovery of possession by ejectment (e).

To remedy the inconveniences occasioned by tenants retain-

ing possession of the premises demised after giving their

landlords notice to quit, it was enacted (/), that, in case any

tenant should give notice of his intention to quit at a time

mentioned in such notice, and should not accordingly deliver

up the possession of the premises at the time in such notice

contained ; then the said tenant should from thenceforward

pay to the landlord double the rent or sum which he should

otherwise have paid, to be levied, sued for, and recovered at

the same time, and in the same manner, as the single rent or

sum before the giving such notice could be levied, sued for,

or recovered ; and that such double rent or sum should con-

tinue to be paid during all the time such tenant should

continue in possession.

The laws being still insufficient to prevent the losses of land-

lords by the unlawful holding over of lands and tenements,

an act of King George the Fourth (g) provided (h), that where

the term or intei-est of any tenant then or thereafter holding,

under a lease or agreement in writing, any lands, tenements,

or hereditaments, for any term or number of years certain, or

from year to year, should have expired, or been determined

either by the landlord or tenant by regular notice to quit,

and such tenant, or any one holding or claiming by or under

(fZ) Cobb V. Stokes, 8 East, 358. (/) 11 Geo. 2. c. 19. s. 18.

(c) Soulsby V. Neving, 9 East, 310. {[/) 1 Geo. 4. c. 87. And see 1 1 Geo.

And see Doe dera. Cheny v. Batten, 4. & 1 W. 4. c. 70. ss, 36. 37. 38.

Cowp. 243; & note (a), 9 East, 314. (/i) Sect 1.
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him, should refuse to deliver up possession accordingly, after

lawful demand in Avriting made and signed by the landlord,

or his agent, and served personally upon, or left at the

dwelling-house or usual place of abode of, such tenant or

person, and the landlord should thereupon proceed by action

ofejectment for the recovery of possession, it should be lawful

for him at the foot of the declaration to address a notice to

such tenant or person, requiring him to appear in the court

in which the action should have been commenced, on the

first day of the term then next following, or if the action

should be brought in Wales, or in the Counties Palatine of

Chester (i), Lancaster, or Durham, respectively, then on the

first day of the then next session or assizes, or at the

court day or other usual period for appearance to process

then next following (as the case might be), there to be made

defendant, and to find such bail, if ordered by the court, and

for such purposes as were thereinafter next specified; and

upon the appearance of the party at the day prescribed, or, in

case of non-appearance, on making the usual affida\'it of

service of declaration and notice, it should be lawful for the

landlord, producing the lease or agreement, or some counter-

part or duplicate, and proving the execution of the same by

afi&davit, and upon affidavit that the premises had been

actually enjoyed under such lease or agreement, and that the

interest of the tenant had expired, or been determined by

regular notice to quit, as the case might be, and that posses-

sion had been lawfully demanded in manner therein aforesaid,

to move the court for a rule for such tenant or person to show

cause, within a time to be fixed by the court on a considera-

tion of the situation of the premises, why such tenant or

person, upon being admitted defendant, beside entering into

(r) By 1 W. 4. c. 70. s. 14, all berlain thereof, and also of the judges

the power, authority, and jui-isdic- of the com-ts of Great Sessions both in

tion, of the court of session of the law and equity, in the principality of

County Palatine of Chester, and of the Wales, have been abolished. And by

judges thereof, and of the court of sections 1 9 & 20, assizes are to be held

Exchequer of the said County Palatine, in Chester and Wales,

and of the chambei-lain and vice-cham-
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the common rule, and giving the common undertaking,

should not undertake, in case a verdict should pass for the

plaintiff, to give the plaintiff a judgment, to be entered up

against the real defendant, of the term next preceding the

time of trial, or if the action should be brought in Wales, or

in the counties palatine respectively {k), then of the session,

assizes, or court-day, (as the case might be,) at which the

trial should be had, and also why he should not enter into a

recognizance by himself and two sufficient sureties, in a

reasonable sum, conditioned to pay the costs and damages

which shoidd be recovered by the plaintiff in the action ; and

that it shoidd be lawful for the court, upon cause shown, or

upon affidavit of the service of the rule in case no cause

should be shown, to make the same absolute in the whole or

in part, and to order such tenant or person, within a time to

be fixed, upon a consideration of all the circumstances, to

give such undertakings, and find such bail, with such condi-

tions, and in such manner, as should be specified in the said

rule, or such part of the same so made absolute ; and that in

case the party should neglect or refuse so to do, and should

lay no ground to induce the court to enlarge the time for

obeying the same, then, upon affidavit of the service of such

order, an absolute rule should be made for entering up

judgment for the plaintifi".

The 3rd section provided, that, in all cases in which such

undertaking should have been given, and security found, if

upon the trial a verdict should pass for the plaintifi", but it

should appear to the judge before whom the same should

have been had, that the finding of the jury was contrary to

the evidence, or that the damages given were excessive, it

should be lawful for the judge to order the execution of the

judgment to be stayed absolutely till the fifth day of the

term then next following, or till the next session, assizes, or

court-day, (as the case might be,) which order the judge

should in all other cases make upon the requisition of the

(A) See note last page.
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defendant, in case he should forthwith undertake to find, and

on condition that within four days from the day of the trial,

he shoidd actually find security, by the recognizance of him-

self and two sufficient sureties in such reasonable sum as the

judge should direct, conditioned not to commit any waste, or

act in the nature of waste, or other wilful damage, and not

to sell or carry off any standing crops, hay, straw, or manure,

produced or made (if any) upon the premises, and which

might happen to be thereupon, from the day on which the

verdict should have been given to the day on which execution

should finally be made upon the judgment, or the same be

set aside, as the case might be.

Sect. 6 enacted, that in all cases wherein the landlord should

elect to proceed in ejectment under the provisions therein-

before contained, and the tenant should have found bail, as

ordered by the court, then, if the landlord upon the trial of

the cause should be nonsuited, or a verdict pass against him

upon the merits of the case, there should be judgment against

him with double costs.

Sect. 7 provided, that nothing in the act contained shou.d

be construed to prejudice or aflfect any right of action or

remedy which landlords then already possessed in any of tlie

cases thereinbefore provided for.

In order to bring a case within the provisions of the first

section of this act, there must be a lease or agreement in

writing, the words " under a lease or agreement in writing "

being applicable to the whole sentence, and not confined to

the case of a tenant holding for a number of years certain (/),

A demise in writing for the period of three months, being

a term certain, is within the act, which embraces the tenn or

interest of any tenant holding under a lease or agreement in

writing any lands, &c., for any certain term whatever {m).

But as the first section of the act applies only to cases where

(0 Doe dem. Earl of Bradford v. And see Lloyd v. Rosbee, 2 Campb.
Roe, 5 Barn. & Aid. 770. 453-4. Simpkin v. Ashui-st, 4 Tyrw.

(m) Doe dem. Phillips V. Roe, 5 Bam. 781-3; S. C. 1 Crompt. Mees. & Ros.

& Aid. 766; S. C. 1 Dow. & Ry. 433. 261.
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the holding is for any term or number of years certain, or

from year to year, a lease for years determinable on lives is

not within its operation (w)

.

The statute has no application unless the term has expired

by effluxion of time, or been determined by a regular notice

to quit (o). And, therefore, where a tenant for a term of

years gave notice of his intention to quit during the continu-

ance of his term, and the notice was accepted by the landlord

;

but when the notice was expired, the tenant refused to deliver

up possession, it was clearly held, that the landlord was not

entitled to the benefit of its provisions [p).

So, where a lessee assigned his term to trustees for the

benefit of his creditors, and the trustees finally surrendered

it to the landlord ; and the lessee, who, with his family, had

been allowed by the trustees to continue in possession,

refused to deliver it up to the landlord, it was held, on the

authority of Doe dem. Cardigan v. Roe (§-), that the statute

had no application (r)

.

According to an anonymous case, E. T. 2 Geo. 4 (s), the

notice addressed to the tenant at the foot of the declaration

in ejectment ought to proceed from the landlord himself,

and ought to be in addition to the ordinary notice. But in

a later case [t), where the notice was regularly in the name of,

and signed by, the lessor of the plaintiiF, the court said,

that, even if it were signed by a wrong name, the rule for

entering up judgment against the casual ejector might be

drawn up. And still more recently it has been held(w), that

a notice, signed, "A. B. agent for the plaintiff^' is sufficient.

The affidavit in support of an application for a rule under

(7i) Doe dem. Pemberton v. Roe, & Adol.922; S.C. 1 Dowl. Pr. Ca. 143.

7 Barn. & Cres. 2. (s) Anon. 1 Dow. & Ry. 435, n.

(o) Doe dem. Cardigan i;. Roe, 1 Dow. And see Doe dem. Watson v. Roe,

& Ry. 540. Doe dem. Tindal v. Roe, 5 Dowl. Pr. Ca. 389.

2 Bam. & Adol.922; S.C. 1 Dowl. Pr. (<) Goodtitle dem. The Duke of

Ca. 143. Norfolk v. Notitle, 5 Bam. & Aid. 849.

(p) Doe dem. Cardigan v. Roe, sup. (u) Doe dem. Beard v. Roe, 1 Mees.

(S Sup. & Wei. 360.

(r) Doe dem. Tindal v. Roe, 2 Barn.

VOL. II. MM
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the act should show, in the case of a tenancy from year to

year, that the tenancy was determined by a regular notice to

quit. It would be better to state when the notice was given {x)

.

An affidavit merely stating that the tenancy was determined

" by a certain notice to quit given to the defendant," was

held to be insufficient (y),

A notice to the tenant to deliver up peaceable possession

of the premises, his interest having expired, is not invalidated

by the addition of a threat in it, that, in default thereof, the

landlord will forthwith proceed by action of ejectment (z).

The operation of the act is not excluded by the circum-

stance of the landlord being the original lessee, and the

tenant in possession his sub-lessee («)

.

If, after the expiration of a lease, the lessee hold over as

tenant from year to year, the landlord is not entitled to the

benefit of the statute of 1 Geo. 4. c. 87, without a previous

determination of the new tenancy by a proper notice to

quit {b).

A still more summary remedy in tenancies of small value has

been provided by two acts of the present reign (c), the former

of which enacted (d), that when and so soon as the term or

interest of the tenant of any house, land, or other corporeal

hereditaments, held by him at wiU, or for any term not exceed-

ing seven years, either without being liable to the payment of

any rent, or at a rent not exceeding the rate of 20/. a year,

and upon which no fine should have been resented or made

payable, should have ended, or should have been duly deter-

mined by a legal notice to quit, or otherwise, and such

tenant, or (if such tenant should not actually occupy the

premises, or only occupy a part thereof,) any person by whom
the same or any part thereof should be then actually occupied.

(x) Doe dem. Topping v. Boast, Pr. Ca. 213.

7 Dowl. Pr. Ca. 487. (h) Doe dem. Thomas v. Field,

(2/) Ibid. 2 Dowl. Pr. Ca. 542.

(2) Doe dem. Marqvds of Anglesey (c) 1 & 2 Vict. c. 74 ; and 9 & 10

V. Roe, 2 Dowl. & Ry. 565. Vict. c. 95.

(o) Doe dem. Watts v. Roe, 5 Dowl. (d) Sect. 1 of 1 & 2 Vict. c. 74.
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should neglect or refuse to quit and deliver up possession of

the premises^ or of such part thereof respectively, it should

be lawful for the landlord of the said premises, or his agent,

to cause the person so neglecting or refusing to quit and

deliver up possession to be served (in the manner thereinafter

mentioned) with a written notice, in the form set forth in

the schedule to the act (e), signed by the said landlord, or his

agent, of his intention to proceed to recover possession under

the authority and according to the mode prescribed in the

act ; and that if the tenant or occupier should not thereupon

appear at the time and place appointed, and show to the

satisfaction of the justices thereinafter mentioned reasonable

cause why possession should not be given under the provi-

sions of the act, and should still neglect or refuse to deliver

up possession of the premises, or of such part thereof, of

which he should then be in possession, to the said landlord

or his agent, it should be lawful for such landlord or agent

to give to such justices proof of the holding, and of the end

or other determination of the tenancy, with the time or

manner thereof, and where the title of the landlord had

accrued since the letting of the premises, the right by which

he should claim the possession, and upon proof of service of

the notice, and of the neglect or refusal of the tenant or

occupier, as the case might be, it should be lawful for the

justices acting for the district, division, or place, within which

the said premises, or any part thereof, should be situate, in

Petty Sessions assembled, or any two of them, to issue a

warrant under their hands and seals to the constables and

peace officers of the district, division, or place, within which

the said premises, or any part thereof, should be situate,

commanding them, within a period to be therein named, not

less than twenty-one, nor more than thirty, clear days from

the date of such warrant, to enter (by force if needful) into

the premises, and give possession of the same to such land-

lord or agent : Provided always, that entry upon any such

(c) The form will be found in the Appendix to this work.

M M 2
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warrant should not be made ou a Sunday, Good Friday, or

Christmas Day, or at any time except between the hours of

nine in the morning and four in the afternoon : Provided

also, that nothing therein contained should be deemed to

protect any person on whose application, and to whom, any

such warrant should be granted, from any action which

might be brought against him by any such tenant or occupier,

for or in respect of such entry and taking possession, where

such person should not at the time of granting the same have

lawfid right to the possession of the same premises : Pro\-ided

also, that nothing therein contained should aflfect any rights

to which any person might be entitled as outgoing tenant by

the custom of the country or otherwise.

Sect. 2. That such notice of application intended to be

made under the act might be served either personally, or by

leaving the same -with some person being in, and apparently

residing at, the place of abode of the persons so holding over,

and that the person serving the same should read over the

same to the person served, or with whom the same should be

left, and explain the purport and intent thereof: Provided

that if the person so holding over could not be found, and

the place of abode of such person should either not be kno^vn

or admission thereto could not be obtained for serring such

summons, the posting up of the said summons on some con-

spicuous part of the premises so held over should be deemed

to be good service upon such person.

Sect. 3. That in every case in which the person to whom
any such warrant should be granted should not at the time

of granting the same have lawful right to the possession of

the premises, the obtaining of any such warrant should be

deemed a trespass by him against the tenant or occupier of

the premises, although no entry should be made by virtue of

the warrant ; and that in case any such tenant or occupier

would become bound with two sureties as thereinafter pro-

vided, to be approved of by the said justices, in such sum as

to them should seem reasonable, regard being had to the

value of the premises, and to the probable costs of an action.
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to sue the person to whom such warrant should be granted,

with effect and without delay^ and to pay all the costs of the

proceeding in such action in case a verdict should pass for

the defendant, or the plaintiff should discontinue or not

prosecute his action, or become nonsuit therein, execution of

the warrant should be delayed until judgment should have

been given in such action of trespass ; and that if, upon the

trial of such action of trespass, a verdict should pass for the

plaintiff, such verdict and judgment thereupon should super-

sede the warrant so granted, and the plaintiff should be

entitled to double costs in the said action of trespass.

Sect. 4, That every such bond as thereinbefore mentioned

should be made to the said landlord or his agent, at the costs

of such landlord or agent, and should be approved of and

signed by the said justices ; and that if the bond so taken

should be forfeited, or if upon the trial of the action, for

securing the trial of which such bond should be given, the

judge by whom it should be tried should not endorse upon

the record in court that the condition of the bond had been

fulfiUed, the party to whom the bond should have been so

made might bring an action, and recover thereon : Provided

always, that the court where such action as therein last

aforesaid should be brought might, by a rule of court, give

such relief to the parties upon such bond as might be agree-

able to justice, and that such rule should have the nature

and effect of a defeazance to such bond.

Sect. 5. That it should not be lawful to bring any action

or prosecution against the said justices by whom such warrant

should have been issued, or against any constable or peace-

officer by whom such warrant might be executed, for issuing

such warrant or executing the same respectively, by reason

that the person on whose application the same should be

granted had not lawful right to the possession of the premises.

Sect. 6. That where the landlord at the time of applying

for such warrant should have lawfid right to the possession

of the premises, or of the part thereof, so held over, neither

tBe said landlord, nor his agent, nor any other person acting
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in his behalf, should be deemed to be a trespasser by reason

merely of any irregularity or informality in the mode of pro-

ceeding for obtaining possession under the authority of the

act j but that the party aggrieved might, if he should think

fit, bring an action on the case for such irregularity or infor-

mality, in which the damage alleged to be sustained thereby

should be specially laid, and might recover full satisfaction for

such special damage, with costs of suit : Provided, that if the

special damage so laid should not be proved, the defendant

should be entitled to a verdict, and that if proved, but assessed

by the jury at any sum not exceeding five shillings, the plain-

tiff should recover no more costs than damages, unless the

judge before whom the trial should have been held should cer-

tify upon the back of the record that in his opinion full costs

ought to be allowed.

In construing the act, the word premises is to be taken

to signify lands, houses, or other corporeal hereditaments; the

term landlord is to be understood as signifying the person

entitled to the immediate reversion of the premises, or, if the

property be held in joint tenancy, coparcenary, or tenancy in

common, then, as signifying any one of the persons entitled to

such reversion; and the word agent is to be taken to signify

any person usually employed by the landlord in the letting

of the premises, or in the collection of the rents thereof, or

specially authorised to act in the particular matter by writing

under the hand of such landlord (/)

.

The latter of the acts above referred to, being the act, just

come into operation, for the more easy recovery of small debts

and demands in England (g), contains provisions similar to

those of 1 & 2 Vict. c. 74 ; but the differences in the detail

and pi-actical working of it require a full statement of the

clauses applicable to the subject before us.

Section 122 provides, that when and so soon as the term

and interest of the tenant of any house, land, or other corpo-

real hereditament, where the value of the premises, or the

(/) Sect. 7. (g) 9 Sl]0 Vict. c. 95.
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rent payable in respect of such tenancy, did not exceed the

sum of 50/. by the year^ and upon which no fine shall have

been paid, shall have ended, or shall have been duly deter-

mined by a legal notice to quit, and such tenant, or if such

tenant do not actually occupy the premises, or occupy only

a part thereof, any person by whom the same or any part

thereof shall be then actually occupied, shall neglect or refuse

to quit and deliver up possession of the premises, or of such

part thereof respectively, it shall be lawful for the landlord

or his agent to enter a plaint in the county court to be

holden under this act, and thereupon a summons shall issue

to the person so neglecting or refusing ; and if the tenant

or occupier shall not thereupon appear at the time and place

appointed, and show cause to the contrary, and shall still

neglect or refuse to deliver up possession of the premises, or

of such part thereof of which he is then in possession, to the

said landlord or his agent, it shall be lawful for such landlord

or agent to give to the court proof of the holding, and of the

end or other determination of the tenancy, with the time or

manner thereof; and, where the title of the landlord has

accrued since the letting of the premises, the right by which

he claims the possession ; and upon proof of service of the

summons, and of the neglect or refusal of the tenant or occu-

pier, as the case may be, it shall be lawful for the judge to

issue a warrant under the seal of the court to any bailiff of

the court, requiring and authorising him, within a period to

be therein named, not less than seven or more than ten clear

days from the date of such warrant, to give possession of the

premises to such landlord or agent ; and such warrant shall

be a sufficient warrant to the said baihff to enter upon the

premises, with such assistants as he shall deem necessary,

and to give possession accordingly : Provided always, that

entry upon any such warrant shall not be made on a Sunday,

Good Friday, or Christmas Day, or at any time except between

the hours of nine in the morning and four in the afternoon :

Provided also, that nothing herein contained shall be deemed

to protect any person by whom any such warrant shall be
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sued out of the county court from any action whicli may be

brought against him by any such tenant or occupier for or in

respect of such entry and taking possession where such person

had not, at the time of suing out the same as aforesaid, lawful

right to the possession of the same premises.

Section 123 enacts, That such summons as last aforesaid

may be served either personally, or by leaving the same with

some person being in, and apparently residing at, the place

of abode of the person or persons so holding over as afore-

said : Provided, that if the person or persons so holding over,

or any or either of them, cannot be found, and the place of

abode of such person or persons shall either not be known,

or admission thereto cannot be obtained for serving such

summons, the posting of the said summons on some conspi-

cuous part of the premises so held over shall be deemed to

be good service upon such person or persons respectively.

Section 124. That it shall not be lawful to bring any

action or prosecution against the judge, or against the clerk

of the court, by whom such warrant as aforesaid shall have

been issued, or against any bailiff or other person by whom
such warrant may be executed, or summons affixed, for issuing

such warrant, or executing the same respectivelj'', or affixing

such summons, by reason that the person by whom the same

shall be sued out had not lawful riglit to the possession of

the premises.

Section 125. That where the landlord at the time of apply-

ing for such warrant as aforesaid had lawful right to the

possession of the premises, or of the part thereof, so held over

as aforesaid, neither the said landlord, nor his agent, nor any

other person acting in his behalf, shall be deemed to be a

trespasser by reason merely of any irregularity or informality

in the mode of proceeding for obtaining possession under the

authority of this act ; but the party aggrieved may, if he think

fit, bring an action on the case for such irregularity or infor-

mality, in which the damage alleged to be sustained thereby

shall be specially laid, and may recover full satisfaction for

sucl special damage, with costs of suit : Provided, that if the
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special damage so laid be not proved, the defendant shall be

entitled to a verdict, and that if proved, but assessed by the

jury at any sum not exceeding 5*., the plaintiff shall recover

no more costs than damages, unless the judge before whom
the trial shall have been holden shall certify that, in his

opinion, full costs ought to be allowed.

Section 126. That in CA^eiy case in which the person by

whom any such warrant shall be sued out of the county court

had not at the time of suing out the same lawful right to the

possession of the premises, the suing out of any such warrant

as last aforesaid shall be deemed a trespass by him against

the tenant or occupier of the premises, although no entry

shall be made by virtue of the warrant ; and in case any such

tenant or occupier will become bound with two sufficient

sureties, to be approved by the clerk of the court, in such sum

as to the judge shall seem reasonable, regard being had to the

value of the premises, and to the probable costs of such

action, to sue the person by whom such warrant was sued out

with effect and without delay, and to pay all the costs of the

proceeding in such action, in case a verdict shall pass for

the defendant, or the plaintiff shall discontinue or not prose-

cute his action, or become nonsuit therein, execution upon

the warrant shall be stayed until judgment shall have been

given in such action of trespass ; and if upon the trial of such

action of trespass a verdict shall pass for the plaintiff, such

verdict and judgment thereupon shall supersede the said

warrant.

Section 127. That every bond given on the removal of any

action out of the county court, or upon staying the execution

of any such warrant of possession as aforesaid, or on moving

for a new trial, or to set aside a verdict, judgment, or nonsuit,

shall be made to the other party to the action at the costs of

such other party, and shall be approved by the judge, and

attested under the seal of the court ; and if the bond so taken

be forfeited, or if, upon the proceeding for securing which

such bond was given, the judge before whom such proceeding

shall be had shall not certify upon the record in court that
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the condition of the bond hath been fulfilled, the party to

whom the bond shall have been so made may bring an action

of debt, and recover thereon : Provided always, that the court

in which such action as last aforesaid shall be brought may

by a rule of court give such relief to the parties liable upon

such bond as may be agreeable to justice and reason, and

such rule shall have the nature and eflFect of a defeazance

to such bond.

In the construction of the act the words county court

shall be understood to mean any court holden under the act;

and the words landlord and agent have {h) the same signifi-

cation as that attached to them by the 7th section of 1 & 2

Vict. c. 74 (i).

We may add, that by an act of Queen Anne {k), after

noticing that tenants pur autre vie, and lessees for years or

at will, frequently held over the tenements to them demised,

after the determination of such leases; and that after the

determination of such, or any other leases, no distress could

by law be made for any arrears of rent that grew due on such

respective leases before the determination thereof, it was

enacted, that it should be lawful for any person or persons

having any rent in arrear or due upon any lease for life or

lives, or for years, or at will, ended or determined, to distrain

for such arrears after the determination of the said respective

leases, in the same manner as they might have done if such

lease or leases had not been ended or determined : provided (/)

that such distress should be made within the space of six

calendar months after the determination of such lease, and

during the continuance of such landlord's title or interest,

and during the possession of the tenant from whom such

arrears became due.

{h) Sect. 142. (]c) 8 Anne c. 14. s. 6.

(0 See ante, p. 534 of this volume. (I) Sect. 7.
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^ait t|)e eig|)tl).

OF THE PREPARATION, CUSTODY, PRODUCTION,
STAMPING, AND REGISTRATION OF LEASES

;

AND OF INDORSEMENTS.

CHAPTER I.

OF THE PREPARATION OF THE LEASE AND COUNTERPART.

TT is the custom for the lessor's attorney to prepare the

lease at the expense of the lessee {a). But, for want of

privity between them in the absence of particular agreement,

the lessor's attorney has no claim for his costs upon the

lessee (b). The lessor is liable in the first instance, and may

recover the amount from the lessee {c) . But where two

parties signed an agreement for a lease, in the presence of

the attorney of the lessor; and it was provided that the lease

and counterpart should be prepared by such attorney, at the

expense of the lessee, it was held that he was immediately

liable to the attorney, who, by being present and assenting,

was deemed to be in the same position as if he had put his

(a) Grissell v. Robinson, 3 Bing. (I) Ibid. HoUisv. Claridgc,4Taunt.

N. C. 10; S. C. 3 Scott, 329. Ex parte !)07. Rigley v. Daykiu, 2 Yo. & Jerv.

Prickett; Mre The Duchess of Norfolk, 83. Pratt v. Vizard, 5 Barn. & Add.

3 Swanst. 130. Sutherland v. Briggs, 808; S. C. 2 Nov. & Man. 455.

1 Hare, 20'. 39. (c) Ibid.
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name to tlic contract {d) . And, furtlier, that the attorney's

right to recover was not defeated by the death of the intended

lessor, who was merely tenant for life, before the execution

of the lease (e).

It should seem that, where there is no agreement to the

contrary, the expense of the counterpart must be borne by

the lessor (/). Where, in an agreement for a lease, it was

provided, that if the lessee should be desirous to take a lease

of the premises, the landlord would, at the request and costs

of the lessee, grant and execute to him a lease thereof; and

a lease was accordingly granted ; it was held, that the lessee

was not bound to pay for the counterpart kept by the

lessor {ff).

If an agreement provide that a lease shall be drawn, pre-

pared, and executed, by and between the contracting parties,

if required by either of them, at the sole expense of the

landlord, without further context to explain their meaning,

it must be intended that the lessor is to prepare it also ; and

it is not necessary for the intended lessee to tender a lease

for execution previously to the commencement of an action

for breach of the agreement {h)

.

(d) Webb V. Rhodes, 3 Biug. N. C. 1 Hare, 26. 39.

372; S. C. 4 Scott, 497; 3 Hodg. 138. (g) Jennings v. Major, sup.

(e) Ibid. {h) Price v. Williams, I Mees. &
(/) Jennings r. Major, 8 Car. & Pa. Wei. 6; S. C. 1 Tyrw. & Gra. 197;

61. But see Sutherland v. Briggs, 1 Gale, 362.
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CHAPTER IL

OF THE CUSTODY AND PRODUCTION OF THE LEASE AND
COUNTERPART.

f\^ the execution of tlie lease and counterpart, tlie former

^^ is delivered to the lessee; the latter, to the lessor, to

whom it belongs at the expiration of the term (a). But it

has been a question, whether the lessor or lessee, on the

determination of the term, is entitled to the custody of the

lease. We find in Coke (b), that if a man take a lease for

years of his own land by deed indented, the estoppel doth

not continue after the term ended. For by the making of

the lease, the estoppel doth grow ; and, consequently, by the

end of the lease the estoppel determines ; and that part of

the indenture which belonged to the lessee doth after the

term ended belong to the lessor, which should not be if the

estoppel continued. And the marginal note of Manning and

Ryland's report of Plaxton v. Dare (c), states, in general

terms, not warranted by the judgment in the case, that the

muniment chest of the lessor and his assigns is the proper

custody for an expired lease.

On the other hand, Buller, J., expressed an opinion, that

after the expiration of a lease, the lessee was entitled to it in

strictness [d) . And in the late case of Hall v. Ball (e), it was

held that a lessor who had recovered the premises in eject-

(a) Jenk. Cent. 254, case 46. Doe 1 Man. & Ry. 297, n. (6); and Moles-

dem. The Earl of Egremont v. Palmer, worth v. Howard, 2 Col. V. C. 145.

3 Q. B. G22. (d) Rex. v. The Inhabitants ofNorth

(h) Co. Lit. 47, b.; 48, a. Rawlyns's Bedbm-n, Cald. 452-7.

case, 4 Co. 54, a. (t) Hall v. BaU, 3 Scott's N. R, 577;

(c) Plaxton V. Dare, 5 Man. & Ry. 1

;

S. c. 3 Man. & Gra. 242.

S. C. 10 Barn. & Cres. 17. See also
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ment from his lessee, for a forfeiture, could not maintain

trover for the lease against a pai'ty with whom the lessee had

deposited it as a security for a debt. The language of the

court, however, extended to the qiiestion as between a lessor

and a lessee. "The instrument,^' said Tindal, C. J., "for

M'hich this action is brought was executed by the plaintiff for

the use and the security of the lessee, and was delivered to

him absolutely; the lessee at the same time executing and

delivering in like manner a counterpart to the plaintiff. The

prima facie inference to be drawn from this state of facts is,

that the property in the indenture of lease belongs to the

lessee, and in the counterpart to the lessor. Now, it is

impossible to fix upon any precise point of time at which the

lessee's property in the indenture of lease, or the right of the

lessee to keep the indentiu'e of lease, ceases by law, unless it

be the time when the term created by the lease comes to an

end, either by effluxion of time, or by forfeiture. And, as it

is admitted in the course of the argument that the right of

the lessee to hold the indenture of lease does not cease imme-

diately on the expiration of the term, as he still may have

occasion to use it in an action of covenant against his lessor;

so also the same necessity for keeping the lease, for a time

at least, may equally exist when the lease expires by for-

feitm-e." His lordship then noticed the case of Plaxton v.

Dare, and said, that it only showed that the custody of the

lessor was a custody in which expired leases might be properly

found, according to the usual com'se ; not that a lessor had a

right to claim such a lease from the lessee.

It will be seen that this decision does not reach the ques-

tion, where there has been no breach of covenant on the

lessor's part ; as in the case of the lessor having covenanted

only for quiet enjoyment, and the lessee having had undis-

turbed possession to the end of the term ; nor does it appear

by what limits the necessity for the lessee's keeping the lease

for a time at least, in the case of forfeiture, is to be bounded.

K only one part of a lease be executed, and that by both

parties, the lessee mIio has the custodv of it is considered a
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trustee for the lessor, so far as the production of the instru-

ment is concerned, and is compellable to allow him to inspect

it (/), or copy it at his own expense, for any purpose for

which it may be required {g) ; even for the purpose of

maintaining an action of ejectment against the lessee him-

self (A). In Flood V. Wilson (i), the court of K. B. in Ireland

ordered that the lessee should produce the lease upon the

trial ; but, in the later case of Doe v. SHglit above referred

to [k), Patteson, J., who consulted the other judges, said,

that they could not compel the lessee to produce the lease

at the trial; that the plaintiflf would give him notice to

produce it.

As the instrument carries on the face of it notice of an

implied trust to produce it at the lessor's request, if the lessee

assign his lease by way of mortgage, the lessor may insist at

law on an inspection and a copy of it, in order to maintain

an action of ejectment for a forfeitiu-e (/) ; and, in like

manner, may enforce its production in equity, together with

the assignment, in aid of an action against the assignee for a

breach of covenant, although the mortgagor be not made a

party to the bill {m)

.

So, where the lessee of an old corporation elected to pay

an increased rent, under the Municipal Corporation Act (m),

and the additional consideration was accordingly indorsed on

the original lease, the court ordered the lessee to produce

the lease and indorsement, and to allow a copy of the indorse-

ment to be taken, for the purpose of drawing the declaration

in an action for the increased rent ; though the corporation

had one part of the lease; the lessee being considered to have

(/) Woodcock V. Worthington, 2 Yo. (k) Supra.

& .Jerv. 4. Doe dem. v. Slight, (l) Doe dem. Morris v. Roe, 1 Mees.

IDowl. Pr. Ca. 163. Flood r. Wilson, & Wei. 207; S. C. 1 Tyrw. & Gra. 545;

Batty, 73. 1 Gale, 367.

(</) Doe dem. v. Slight, sup. (m) Balls r. Margrave, 3 Beav. 284.

Flood V. Wilson, sup. 448; 4 Beav. 119.

(h) Lessee Conyers v. Greene, (w) 5 & 6 W. 4. c. 76. s. 97. And
1 Crawf. & Dix's Abr. 266. see ante, Vol. 1, p. 3l6.

(j) Supra.
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put the indorsement on his lease for the benefit of both

parties (o).

But if two parts be interchangeably executed, a party who

may have lost his part cannot compel the other to produce

his for inspection {p)

.

Where an attorney had in his possession an agreement for

a lease, and it was doubtful whether he was not employed by

both parties in drawing it up, the court allowed one of the

parties to inspect, and take a copy of it [q).

(o) The Mayor of Anindel v. 2 Yo. & Jerv. 4.

Holmes, 1 Wil. Wol. & Hodg. 313; (5) Ex paxte Bretter, 1 HaiT. &
S. C. 8 Dowl. Pr. Ca. 118. Wol. 212.

(p) Woodcock V. Worthington,
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CHAPTER III.

OF THE STAMPING OF THE LEASE AND COUNTERPART, AND
ALSO OF AGREEMENTS FOR LEASES.

^HE stamp duties payable in respect of leases, and agree-

ments for leases, now claim our attention ; and, first, we

may notice those payable in respect of leases by the Crown (a)

;

and, secondly, those payable on demises by the subject.

Section I.—As to the Stamp Duties in respect of

Leases by the Ckown.

For leases or tacks of lands, &c., belonging to the Monarch

in right of the Crown, or otherwise, the Stamp Act {b) refers

to the title Grant, which is set out thus :

—

Grant, lease, or tack, under the great seal of

the United Kingdom of Great Britain and

Ireland, or the seal of the Exchequer in

England, or the seal of the Duchy or

County Palatine of Lancaster, or the seal

kept and used in Scotland in place of the

Great Seal formerly used there; or under

the Privy Seal in England, or the Quarter

Seal or Privy Seal in Scotland, unless

directed to the Great Seal; or under the

royal sign manual of His Majesty, his

heirs or successors, unless directed to any

of the seals aforesaid.

Of any lands, tenements, hereditaments, or

heritable subjects, whatever the tenure

(a) As to leases of Crown lauds generally, see ante, Vol. 1, p. 184.

(h) 55 Geo. 3. c. 184.

VOL. II. N N
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thereof may be, Avhich have or shall come * *• ^'

to his Majesty, his heirs or successors, by

escheat or forfeiture, or as ultimus hseres,

or by reason of the same being purchased

by or for any alien ; or which his Majesty,

his heirs or successors, is or shall be other-

wise entitled to, in right of the Crown, and

be authorised to dispose of, absolutely, as

he or they shall think fit, whether such

grant, lease, or tack, shall be in fee, or fee

tail, or for term of life or years

;

Or of any lands, tenements, hereditaments,

or heritable subjects, belonging to the

Duchy of Lancaster, or belonging to the

Crown in Scotland, whereof his Majesty,

his heirs or successors, is or shall be autho-

rised to make only certain limited grants,

leases, or tacks, whether such grant, lease,

or tack shall he for term of life or years
;

Or of any goods, chattels, or personal or move-

able estate, or other profit, whereof the

grant is not otherwise charged in this

Schedule,

"Where such grant, lease, or tack, shall be in-

tended to operate in any degree as a gift,

except in the cases next hereinafter men-

tioned, then for every skin, sheet, or piece

of vellum, parchment, or paper, upon which

the same shall be written, a duty of . .30

And where any such grant, lease, or tack,

operating as a gift, shall be of lands or

other hereditaments, or heritable subjects,

vested in his Majesty, his heirs or succes-

sors, by escheat, or as ultimus haeres, for

want of heirs of any person who was a bare

trustee thereof (c), or seised mto the hands

(f) See ante. Vol. 1, p. 222, et seq.
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d.

1 15

15
The same
duty as on
a grant,

lease, or

tack, of the
- like de-

scription,

made by
any of his

Majesty's

subjects.

of the Crown upon any outlawry, in a civil

action at the suit of any of his Majesty's

subjects .......
And if any such grant, lease^ or tack, charged

with a duty of 1/. 15^., together with any

schedule, receipt, or other matter, put or

indorsed thereon, or annexed thereto, shall

contain 2,160 words or upwards, then for

every entu'e quantity of 1,080 words con-

tained therein, over and above the first 1,080

words, a further progressive duty of .

And where any such grant, lease, or tack,

shall be made for what shall be deemed

and intended as a full and adequate consi-

deration for the same, either in money paid

at once, or in rent, or in lands or heredita-

ments given in exchange, or otherwise.

All grants and leases under the seal of the Duchy

of Lancaster, made in pursuance of the act of

19 Geo. 3. c. 45 [d], where the consideration

money paid for the same shall not exceed 10/.,

are exempted from the preceding and all other

stamp duties, except the duty on the receipt for

the consideration money.

Grant, lease, or other conveyance, from his

'

Majesty, his heirs or successors, of any

lands, tenements, or hereditaments, or of

any personal estate, being respectively the

private property of his Majesty, his heirs,

or successors, and subject to his or their

absolute disposal, by virtue of the act passed

in the 40th year of his Majesty's reign, con-

cerning the disposition of certain real and

personal property of his Majesty, his heirs

or successors (e).

The same
duty as on
a gi-ant,

lease, or

other con-

veyance, of

the like

description

from any
of his Ma-
jesty's sub-

jects.

(d) See ante, Vol. 1, p. 214. (c) See ante, Vol. 1, p. 221.

N N 2
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Among the general exemptions at the end of the schedule,

Part I. if), we find,

All grants, leases, and other conveyances, and instruments,

exempted from stamp duty by any act or acts of parUament

now in force relating to the land revenues of the Crown.

By 10 Geo. 4. c. 50, an act passed for the consolidation

and improvement of the laws relating to the woods and

forests and land revenue of the Crown {g), leases and con-

tracts for leases, and counterparts, made or entered into by

the commissioners under the authority of the act were de-

clared {h) to be exempt from the burthen of any ad valorem

or other stamp duty whatsoever under any then present or

future act or acts, unless the same should be specially sub-

jected thereto by such future act.

A lease signed by the principal officers of her INIajesty's

Board of Ordnance, for and on behalf of her Majesty, being

a lease from the Crown, need not be stamped, though it pur-

port to be signed, sealed, and delivered, "being first duly

stamped ^^
(«).

Section II.—As to the stamp duties on leases or tacks

OF LANDS, &C., NOT BELONGING TO THE CROWN.

We may first mention, that the provisions of the Stamp

Act are as applicable to leases in writing not under seal,

where such leases are allowed by law [k), as to leases under

seal {I). In a case {m) arising on the Stamp Act of 23 Geo. 3.

c. 58, the court repudiated an inference urged in argument,

that as the word lease was inserted in the act amongst other

instruments which were all specialties, the legislature intended

to confine it to leases by deed.

(/) 55 Geo. 3. c. 184, Schedule, volume.

Part 1. (I) Rex v. The luhabitants of Ridg-

((/) As to this act, see ante, Vol. 1, well, 6 Bam. & Cres. 665. 670; S. C.

p. 186 et seq. 9 Dow. & Ry. 678. Harker v. Birk-

(h) Sect. 77 of 10 Geo. 4. c. 50. beck, 3 Buit. 1556. BuU. N. P. 269.

(0 Petrie v. Lament, 1 Car. & (m) Goodtitle dem. Estwick v. Way,
Marshm. 93. 1 Terra Rep. 735.

(k) See ante, p. 3 et scq. of this
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duty as for

the convey-
ance on the

sale of

lands for a
sum of

money of

the same
amount(w).

The words of the act of 55 Geo. 3. c. 184. are

:

Lease or tack of any lands hereditaments, ]
The same

or heritable subjects, granted in consider-

ation of a sum of money by way of fine,

premium, or grassum, paid for the same,

without any yearly rent, or with any yearly

rent, under 20/. . . . . . j

(Save and except leases and tacks for a

life or lives not exceeding three, or for

a term of years determinable with a

life or lives not exceeding three, by

whomsoever granted ; and leases for a

term absolute not exceeding twenty-

one years, granted by ecclesiastical

corporations aggregate or sole).

Lease or tack of any lands, hereditaments, or

heritable subjects, at a yearly rent, with-

out any sum of money by way of fine, pre-

mium, or grassum, paid for the same
;

Where the yearly rent shall not amount

to 20/

And where the same shall amount to 20/.

and not amount to 100/. . . .

And where the same shaU amount to 100/.

and not amount to 200/. . . .200

£ s d.

1 10

(n) The following scale is given

under title Conveyance in the Stamp

Act:—
Where the purchase or considera-

tion money therein or thereupon ex-

pressed shall not amount to 201. there

Where 4000Z. and not 5000Z.

shall be paid

—

Where20Z. andnot

50 —
150 —
300 —
500 —
750 —
1000 —
2000 —
3000 —

£0 10

50?.

150

300

500

750

1000

2000

3000

4000

5000

6000

7000

8000

9000

10,000

12,500

15,000

20,000

30,000

40,000

60,000

60,000

80,000

100,000

— 6000

— 7000

— 8000

— 9000

— 10,000

— 12,500

— 15,000

— 20,000

— 30,000

— 40,000

— 50,000

— 60,000

— 80,000

— 100,000

or upwards

.. £45

.. 55

.. 65

.. 75

.. 85

.. 95

.. 110

.. 130

.. 170

.. 240

.. 350

.. 450

,. 550

. 650

. 800

.1000
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And where the same shall amount to 200/.

and not amount to 400/. . . .

And where the same shall amount to 400/.

and not amount to 600/. .

And where the same shall amount to 600/.

and not amount to 800/. . . .

And where the same shall amount to 800/.

and not amount to 1000/.

And where the same shall amount to

iOOO/. or upwards . . . .

Lease or tack of any lands, hereditaments, or

heritable subjects, granted in consideration

of a sum of money by way of fine, premium,

or grassum, and also of a yearly rent

amounting to 20/., or upwards

[Part VIII.



Ch. III. S. II.] ON LEASES BY THE SUBJECT. 551

to any poor or labouring persons for any

term not exceeding three lives^ or ninety-

nine years, where the fine shall not exceed

five shillings, nor the reserved rent one

guinea per annum, and the counterparts

or duplicates of all such leases, are expressly

exempted from the preceding and all other

stamp duties (o).

Under the head " Conveyance " in the Stamp Act, all

leases and tacks, in consideration of a fine or grassum, for a

life or lives not exceeding three, or for a term of years deter-

minable with a life or lives not exceeding three, by whomso-

ever granted ; and all leases, in consideration of a fine, for

a term absolute, not exceeding twenty-one years, granted by

ecclesiastical corporations, aggregate or sole, are expressly

exempted from the duties on conveyances upon the sale of

lands {p). It appears, therefore, that leases and tacks for

a Hfe, or lives not exceeding three, or for a term of years

determinable with a life, or lives not exceeding three, by

whomsoever granted, and leases for a term absolute not

exceeding twenty-one years granted by ecclesiastical corpo-

rations aggregate or sole, where the consideration for such

leases respectively is a sum of money by way of fine, pre-

mium, or grassum, without any yearly rent, or with any

yearly rent under 20Z. ; or where the consideration is a sum

of money by way of fine, premium, or grassum, and also a

yearly rent amounting to 20/. or upwards, being exempted

from payment of the ad valorem duty as on a sale, and not

being chargeable with an ad valorem duty in respect of the

rent reserved, and not being expressly exempted from all

stamp duty, require a 1/. 15;?. stamp, as falling within the

description of " Leases or tacks of any kind not otherwise

charged in this Schedule."

"Where the consideration is not by way of fine, premium,

or grassum, but is something which relates to the improve

-

(o) Schedule, Part 1, title Lease.

(}') 55 Geo. 3. c. 184. Schedule, Part 1, title Conveyance.
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ment of the estate, the legislatiu'e has not thought proper to

provide for such a case, on account of the difficulty of framing

an equitable provision for it. They appear to have intended

that a stamp should be necessary only in cases where either

a rent is reserved, or a fine or premium is given, and not

to make any other arrangement between the landlord and

tenant liable to any duty at all. And, therefore, if a lease

be granted at an annual rent, with a covenant by the lessee

to expend a certain sum in building upon the land, an ad

valorem stamp for the rent will be sufficient, without a stamp

apphcable to a fine or premium to the amount of the money

to be expended, or a 1/. 15*. stamp, as "a deed not other-

wise charged "
(g)

.

And where premises were let at a yearly rent of 50/., and it

was provided that the lessor should insure them for 1000/.,

and that the premiums of insurance should be added to the

rent, and become due and payable in like manner, it was

held, that the instrument was properly stamped with a lease

stamp of 1/. 105., as for a rent amounting to 20/. and not to

100/., though it was contended, that as the rent was uncer-

tain the instrument did not fall within the description of a

lease mentioned in the Stamp Act, but was rather " a deed

not otherwise charged in the Schedule ;" though it seems

that the case might have been different had it been shown

that the premiums would have raised the rent to 100/. a year.

It was held also that the burthen of proof rested with the

party objecting to the stamp (r).

It was decided (5), with reference to the act of 48 Geo. 3.

c. 149, that a lease for years, in consideration of 300/., at a

peppercorn rent, operated as a lease of land upon a fine, and

not as a sale; and, consequently, did not require an ad

valorem stamp ; but the act of 55 Geo. 3. would require, in

such a case, in respect of the 300/. fine, the same duty as

upon a sale.

(2) Nicholls V. Cross, 14 Mees. & Wei. 401 ; S. C. 1 Dowl. & Lowu. 633.
Wei. 42.

(5) Roe dera. Lai-kin i\ ChenhaUs,
('/•) Wilson V. Smith, 12 Mees. & 4 Mau. & Selw. 23.
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In a late case {t), the defendant purchased by auction, at

the price of 45/., a lot described as the " Herbage of Upper

Townsend's Close," under certain conditions of sale, which

provided that the highest bidder should pay immediately

lOZ. per cent, on the amount of his bidding, and give a note

for the residue ; that he should be entitled to possession of

his lot till the 29th of September then next, when he should

quit possession ; and that if he failed to give such note, his

deposit money should be forfeited, and the vendor might

re-sell. The defendant signed the conditions of sale, and

paid 101. as a deposit; and in an action for recovering the

residue of the 45/., it was objected that the conditions so

signed amounted to a lease on conditions, and required a

1/. 15*. stamp, as " a lease not otherwise charged •/' but the

court considered that it fell under the title " Conveyance "

in the Stamp Act, and that a 1/. stamp, with which it was

impressed, was sufficient.

An instrument in the following terms :
" I, W. E., do

hereby acknowledge that I am indebted to T. W. B., as

agent of J. S,, my landlord, in the sum of 22/., for arrears of

rent for the cottage now in my occupation, and I do now

pay to the said T. W. B. the sum of 5*. on account and in

part of such rent, and do hereby undertake to pay to the

said T. W. B. the sum of 8/. per annum for the said cottage

and premises, by quarterly payments from Michaelmas last,^'

and signed by the tenant, was held not to require a lease

stamp, though it was an acknowledgement of an antecedent

tenancy which authorised a distress (u). It will be perceived

that there were no words in it importing a demise ; neither

was it signed by J. S. It was, therefore, considered that an

agreement stamp was sufficient.

The stamp duty required by the act is to be regulated by

the sum mentioned and expressed as the consideration (<r).

(0 Cattle, or Cattell, v. Gamble, & Wcl. 4G5; S. C. 2Dowl. Pr. Ca.N. S.

5 Bing. N. C. 46; S. C. 6 Scott, 733; 1053.

7 Dowl. Pr. Ca. 98; 1 Am. 405. (a.) Robinson v. Macdounell, 5 Mau.

(u) Eagleton v. Gutteridge, 11 Mces. & Selw. 228. 234. Doo dera. Kettle v.
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Common honesty, therefore, demands that the true con-

sideration, if it can in any degree influence the amount of

the stamp, should invariably appear on the face of the lease

;

but, to guard against laxity of conscience in this particular,

it is provided (y), that if any attorney, solicitor, writer to the

signet, or other person, who shall be employed in or about

the preparing of any deed, bond, or other instrument, in or

upon which the full purchase or consideration money is

required to be truly expressed and set forth, or who shall be

employed for any of the parties thereto, in anywise about or

relating to the transaction therein mentioned, shall know-

ingly and wilfully insert or set forth, or cause to be inserted

or set forth, in or upon any such deed, bond, or other instru-

ment, any other than the full and true purchase or consider-

ation money directly or indirectly paid, or secured or agreed

to be paid, for the same, or shall in anywise aid or assist in

the doing thereof respectively, every such attorney, solicitor,

writer to the signet, or other person so offending, shall, for

every such offence, forfeit the sum of 500Z. ; and every attor-

ney, sohcitor, and writer to the signet, so offending, and being

thereof lawfully convicted, shall also forfeit and lose his office

or employment, and be from thenceforth incapable of hold-

ing the same. Pro^ided always [z], that no party, attorney,

sohcitor, writer to the signet, or other person whosoever,

shall be liable to any penalty, disability, or forfeiture what-

soever, by reason of the full purchase or consideration money

not being traly expressed and set forth in or upon any such

deed, bond, or other instrument as aforesaid, unless the duty

or duties actually paid for the same shall be less than would

have been payable for the same, in case the full pm'chase or

consideration money had been truly expressed and set forth

according to the directions of tliis act.

The circumstance of the consideration being incorrectly

Lew-is, 10 Barn. & Cres. 673. Doe (?/) 48 Geo. 3. c. 149. s. 25. 55 Geo.

dem. Higginbotham v. Hobson, 3 Dow. 3. c. 184. s. 8.

& Ry. 186. Duck v. Braddyll, McClel. (s) 48 Geo. 3. e. 149. s. 26.

217; S. C. 13Pri. 455.
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set out in the lease will not vitiate the instrument, pro-

vided a stamp be affixed corresponding with the consideration

expressed, though insufficient with regard to the real con-

sideration (a). Hence, a lease which appeared on the face of

it to have been made only in consideration of an annual rent,

and was stamped accordingly, was received in evidence,

though it was disclosed at the trial that the payment of a

fine formed part of the consideration {b).

The act, however, applies only to the case of a consider-

ation passing between the lessor and lessee ; and, therefore,

if a party having a contract for a lease, procure, for a speci-

fied sum, a grant of that lease to a third party, instead of to

himself, an additional stamp in respect of that sum is not

necessary (c).

The impression of an insufficient stamp, with reference to

the consideration expressed, or the total absence of a stamp,

does not aflfect the validity of the instrument as between the

parties ; but only prevents its production in evidence. The

instant the proper stamp is impressed, the instrument is

available in every court for all legal purposes (d).

The instrument may, in practice, be stamped after execu-

tion, or, where a deed is not necessary (e), after it has been

signed, on payment of a penalty of 5/, ; though why 10/. for

every skin or piece of vellum or parchment, or sheet or piece

of paper, on which it is ingrossed, printed, or written, is not

required under the act of 37 Geo. 3 (/) is not very clear (^).

The penalty, however, may be remitted, if the omission of the

stamp has been the result of accident, inadvertency, urgent

necessity, or unavoidable circumstances, and there has been

neither wilful delay, nor intention to evade the duty, and if the

(a) Doe dem. Kettle v. Lewis Cres. 18.

10 Bam. & Cres. 673. Robinson v. (d) Feame's Posth. 411.

Maedonnell, 5 Man. & Selw. 228. 234. (c) As to this, see ante, p. 3 et seq.

Duck V. Braddyll, McClel. 217; S. C. of this volume.

13 Pri. 455. Doe dem. Higginbotham (/) 37 Geo. 3. c. 136. s. 2.

V. Hobson, 3 Dow. & Ry. 186. (<;) See, on Stamps, Chitty, 2 Ed.

(6) Doe dem. Kettle v. Lewis, sup. by Hulmc, p. 50, n. (o) ; Coventry,

Duck V. Braddyll,''sup. p. 23 ct seq. ; Collins, p. 451, n. [A]
;

(c) Boone v. Mitchell, 1 Barn. & Tilsley, p. 304.
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instrument be brought to the commissioners to be stamped

within twelve months after the making or execution thereof(^)

.

And it is observable, that if a long interval of time elapse be-

tween the execution or signing and the stamping of a lease, the

duty required will be that which is by law payable at the time

of stamping, and not that payable when the deed was executed

or signed, although the later stamp be of less amount {i) .

It appears that the courts of law will not stop a cause to

enable a plaintiff to get the instrument on which he proceeds

properly stamped. If the stamp be insufficient, he must

submit to a nonsuit (j). But equity is more indulgent (A-).

In farming and building leases, additional rents are occa-

sionally made payable on the performance of certain specified

acts, as the ploughing up of more than a stated number of

acres in any one year ; the building of more than a specified

number of houses, or the like. Generally speaking, these

rents, being prohibitory in their nature, are reserved rather

by way of penalty, than in the expectation of their ever

becoming payable; and they are, accordingly, denominated

penal rents. I am not aware of any decision reaching the

point ; but an impression appears to prevail in the profession

that such a rent, being uncertain and dependent on a con-

tingency which may never happen, does not involve the

necessity for an additional stamp for it ; and, consequently,

thaj;, so long at least as the smaller rent be payable, a cor-

responding ad valorem stamp will be sufficient ; the Stamp

Act being considered as a revenue law, and construed strictly

with reference to the rights of the subject (/). It may be a

question, however, whether in the event of the additional

rent becoming payable, the instrument could be received in

evidence without a proportionate stamp being impressed {m).

(h) 44 Geo. 3. c. 98. s. 24. (0 Reedv. Wilinot,7Bmg.577.o82;

0) Buckworth 1?. Simpson, 1 Crompt. S. C. 5 Mo. & Pa. 553.

Mees. & Ros. 834; S. C. 5 Tyrw. 344; (m) See, however, NichoUs r. Cross,

1 Gale, 38. 14 Mees. & Wei. 42; and Wilson v.

(j) Lord Dudley & Wai-d v. Robins, Smith, 12 Mees. & Wei. 401; S. C.

3 Car. & Pa. 26. 1 Dowl. & Lown. 633; noticed ante, p.

(k) Ford V. Compton, 2 Bro. C. C. 32. 549 of this volume.
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Tliis might be done at any time ; nor would the court make

any inquiry on the subject (n).

Questions sometimes arise whether cumulative stamps are

not required by the instrument's comprising more than one

subject-matter, or having more than a single operation.

It is clear, that, where there is no evidence of an intention

to defraud the revenue, a lease by the same lessor of several

distinct parcels of land, at distinct rents, and for different

terms, requires no more than one stamp sufficient in amount

to cover the aggregate of the rents. Thus, where the demise

was of a slate pit, and also of certain stone quarries, to hold

the slate pit from the 25th March, 1815, for the term of

fourteen years ; and the stone quarries, from the 29th Septem-

ber, 1817, for the term of fourteen years ; paying, in respect

of the slate pit, the yearly rent of 70/.; and, in respect of the

stone quarries, the yearly rent of 130/., it was held, that -an

ad valorem stamp of 3/. on the first skin, with a progressive

duty of 1/. on the other skins was sufficient ; the whole being

manifestly one transaction, and free from fraud ; though it

was objected, that^ as the lease contained two reddendums for

distinct properties, at different rents, for different terms of

years, to commence and conclude at different periods, the

stamp duties should have been 1/. 10^. on the first skin, in

respect of the rent of 70/. ; and 2/. in respect of the rent

of 130/. (o).

And in a case, which lately occurred in practice, where a

piece of ground was let for the building of four houses, and

the lease reserved a distinct rent for each house, with a

proviso for re-entry exclusively into the house in respect of

which there should be a failure in the payment of the rent or

performance of the covenants, the Stamp Office expressed an

opinion that one stamp only was payable, calculated upon

the aggregate amount of the rents reserved.

(to) Rex. V. Inhabitants of Preston, Bing. 185; S.C. 6 J.B.Mo.480. Blount

5 Barn. & Adol. 1028; S .C. 3 Nev. & v. Pearman, 1 Bing. N. C. 408; S. C.

Man. 31. 1 Scott, 55. And see Coster v. Cowling,

(o) Boase v. Jackson, 3 Brod. & 7 Bing. 456; S. C, 5 Mo. & Pa. 399.
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It is not necessary that the single stamp should embrace

the amount payable for distinct ad valorem duties on the

separate rents [p). For instance^ in the case above stated (9) _,

the stamp of SI. for the 200/., composed of the rents of 70/.

and 130/., was deemed sufficient, instead of a stamp of 3/. 10s.,

composed of 1/. 10^?. for the 70/. rent, and 2/. for the rent

of 130/.

So, where one agreed to let certain lands for fourteen

years at 200/. a-year for the first ten years of the term, and

210/. for the remainder ; and, by the same instrument,

agreed to let other lands to the same party at the expiration

of an existing term therein at the rent then paid by the re-

spective tenants thereof, who respectively paid 33/. and 61/.

a year, it was held that a 3/. stamp was sufficient ; though it

was contended that, as the rent was partly to be ascertained

by reference, the demise came under the description of a

lease " not otherwise charged," and required a 1/. 15^. stamp

as well as an ad valorem duty (r)

.

As an ad valorem duty is payable only for leases of lands,

hereditaments, or heritable subjects, leases of chattels only

faU within the description of " leases or tacks not otherwise

charged in the schedule," and require a stamp of 1/. 15*.

But where chattels, as well as lands, hereditaments, or herit-

able subjects, are the subject of demise by one instrument, it

is a point for consideration whether more than one stamp

is necessary.

It is apprehended that, if fixtures or furniture be let

together with a house, at an entire rent, no more than one

stamp will be necessary, the fixtures or furniture being but

accessory to the principal subject of demise, \iz. the house (if).

If, however, two distinct rents be reserved, one in respect of

the house, and the other in respect of the fixtures and furni-

ture, the lease must have at least such a stamp as will cover

(p) Blount V. Pearmau, sup. Wol. 395.

(q) Boase v. Jackson, sup. (s) Clayton v. Burtenshaw, 5 Bai'n.

(r) Parry v. Deere, .5 Adol. & Ell. & Cres. 41; S. C. 7 Dow. & Ry. 800.

551 ; S. C. 1 Nev. & Per. 47; 2 Har. &
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the amount of the united rents, as in Coster v. Cowling {t),

where a rent of 370/. a year was reserved in a lease for a

house and land, and, by a separate reservation, 50/. a year for

fixtures and furniture, and a 3/. stamp was held to be insuffi-

cient j for if the fixtures and furniture were merely accessory,

the 50/. a year should have been calculated with the principal

sum, and then the stamp would have been 4/. : if they were

distinct, then they fell within the distinction, " lease of any

other kind not otherwise charged, 1/. 15s,/' and should have

had a separate stamp; though it was not determined whether

the deed required one stamp of 4/. for 420/., the combined

sums of 370/. and 50/., or distinct stamps of 3/. for the 370/.,

and ]/. 155. for the demise of the fixtures and furniture.

If the deed purport to be a demise of a house, and an

agreement for the purchase of the fixtures, it cannot be re-

ceived in evidence without a lease stamp (m). In the case

cited, an agreement stamp with which the instrument was

impressed was held to be insufficient ; for it could not be

intended that the party would buy the fixtui'es, if he could

not have the lease of the house. The one contract was auxi-

liary to the other. It was not decided whether a lease stamp

only would have been sufficient ; but the remarks of Bayley

and Littledale, Js., in Clayton v. Burtenshaw [x) appear to

imply that it would not.

In a late case(?/), a party by an instrument in Avriting, not

under seal, demised certain corporeal hereditaments, and

professed to demise incorporeal hereditaments also, at an

entire rent of 75/. It had a 1/. 10*. stamp; and it was con-

tended that it should have been stamped as a lease not other-

wise charged. The court, however, was of a difi*erent opinion,

and held the stamp to be sufficient.

A deed stamp, in addition to the lease stamp, is not ren-

(0 Coster V. Cowling, 7 Bing. 456; & Cres. 41. 45. 47; S. C, 7 Dow. & Ry,

S. C. 5 Mo. & Pa. .399. 800.

(m) Corder v. Drakeford, .3 Taunt. (y) Regina v. The Inhabitants of

382. And see Neal v. Viney, 1 Campb. Hockworthy, 7 Adol. & Ell. 492 ; S. C.

471. 2 Nov. & Per. 383; 1 Wil. Wol. &
{x) Clayton v. Bui-tenshaw, 5 Barn. Dav. 707.
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dered necessaTy by the circumstance of a stranger covenant-

ing for payment of the rent, the lease being the principal,

and the covenant only accessory, and part of the consideration

for granting the lease ; but if the covenant introduce matter

wholly distinct, and independent of the demise, the case will

be diflFerent {z).

It often happens that leases, and agreements for leases,

refer, for some one or more of the terms or particidars of the

contract, to a schedule or other document or instrument,

either distinct from, or indorsed on, or annexed to, the lease

or agreement. As a general rule, the document or instru-

ment referred to must be duly stamped, to be admissible in

evidence.

For a schedule, inventory, or catalogue, of any *' * •

lands, hereditaments, or heritable subjects,

or of any furniture, fixtures, or other goods

or effects ; or containing the terms and con-

ditions of any proposed sale, lease, or tack,

or the conditions and regulations for the

cultivation or management of any farm,

lands, or other property, leased or agreed

to be leased ; or containing any other matter

or matters of contract or stipulation what-

soever ; which shall be referred to in or by,

and be intended to be used, or given in evi-

dence as part of, or as material to, any agree-

ment, lease, or tack, charged with any duty

in the Schedule, Part 1, of the Stamp Act,

but which shall be separate and distinctfrom,

and not indorsed on or annexed to such

agreement, lease, or tack, the act (a) re-

quires a stamp of . . . . .15
And if the same shall contain 2,160 words or

upwards, then for every entire quantity of

(s) Price'V. Thomas, 2 Barn. &Adol. v. Pattison, 9 Barn. & Cres. 919.

218; S. C, nom. Pratt v. Thomas, (a) 55 Geo. 3. c. 184. Schedule,

4 Car. & Pa. 554. And see Annandale Part 1, title Schedule,
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1,080 words contained therein, over and ^ *• ^•

above the first 1,080 words, then a further

progressive duty of . . . .15
If the instrument referred to be an expired lease, it is

neither a schedule, catalogue, nor inventory, and, therefore,

does not require a stamp of that denomination {b) ; but it

cannot be, received in evidence without being properly stamped

as a lease (c)

.

If a schedule of goods referred to in a lease be annexed

thereto, it is considered as incorporated in it; and the stamp

must correspond with the number of words contained in the

lease and schedule. A distinct stamp is requisite only where

the schedule is unattached {d).

In a late case (e), a memorandum of agreement, dated 39th

January, 1833, was entered into between Cheslyn and one

J. Webberley, for the letting by the former, and taking by

the latter, of a certain farm, from the 25th of March then

next ensuing, at the rent of 227/. 55., by equal quarterly

payments, on the 24th of June, &c. The instrument con-

tained words of present demise, and minute stipulations, con-

ditions, &c., and did not contemplate the making of any more

formal lease. By another instrument, dated 16th of March,

1833, after reciting that Webberley and Cheslyn had agreed

to abandon the annexed contract, [being the agreement of

29th January, 1833,] Pearce and Cheslyn agreed, the former

to take, and the latter to let, the said farm, upon the condi-

tions, agreements, &c., contained in the same contract, the

rent to be immediately paid, by quarterly payments, and to

be in amount 220/.; and the parties thereby further bound

themselves to the other to execute a similar agreement to the

one recited and referred to; the instrument between Cheslyn

and Webberley was unstamped ; that between Pearce and

(b) Strutt V. Robinson, 3 Barn. & 37 Geo. 3. c. 90; but is applicable to

Adol. 395. the present state of the law.

(c) Turner v. Power, 7 Barn. & Cres. (c) Pearce v. Cheslyn, 4 Adol. & Ell.

625; S. C. 1 Mood. & Malk. 131. 225; S. C. 5 Nev. & Man. 652; I liar.

(d) Lake v. Ashwell, 3 East, 326. & Wol. 768. Sneezum v. Mai-shall.

This case was decided on the act, 7 Mces. & Wol. 417.

VOL. II. O O
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Cheslyii had a 3/. lease stamp. An objection was taken to

the admission in evidence of the agreement referred to, for

want of a stamp ; but the court hekl it to be unfounded, as

the second instrument, Arhich was duly stamped as a lease,

incorporated the former one, and with that incorporation

constituted a perfect lease on the terms of the earlier agree-

ment.

We have already noticed the amount of stamp duty pay-

able in respect of a counterpart or duplicate of a lease (/)

.

A counterpart is properly executed by the lessee only ; but

the instnunent does not lose the property of being a counter-

part by being executed by the lessor also ; though, in the

latter case, it is rather a duplicate than a counterpart ; and

Avill be taken to be an original lease, and to require a lease

stamp, unless the execution of the original be proved, in

which case a stamp for the counterpart or duplicate will

suffice {g).

The lessee, after executing the counterpart, cannot dispute

its admissibility in evidence, or impeach its validity, on the

ground of the original lease not being properly stamped {h).

If a lessee, under the general rule of Hilary Term, 4 Wm.
4. s. 20 (i), admit an instrument to be a counterpart of a

lease, he cannot afterwards contend that the instrument pro-

duced is a lease, and not a counterpart, and, therefore, impro-

perly stamped, though it be executed both by lessor and lessee,

and thovigh no e\ddence be adduced of an original ha\ing

been executed. And the rule is the same Avhether he inspected

the document mentioned in the notice or not {k).

Where a deed, executed by the defendant only, was inten-

ded to operate as the counterpart of a lease, and was charged

accordingly with a 305. duty, but of which the original, from

its passing all the lessor's interest in the premises, amounted

(/) Ante, p. 547 of this volume. (j) 5 Bai-n. & Adol. xvii.

{g) Doe dem. Wright v. Smith, (i-) Doe dem. Wright v. Smith,

8 Adoh & Ell. 255; S. C. 3 Nev. & G Adol. & Ell. 255; S. C. 3 Nev. &
Per. 335; 1 Wil. Wol. & Hodg. 429. Per. 335; 1 Wil. Wol. & Hodg. 429.

Qi) Paul r. Meek, 2 Yo. & Jerv. 1 IG.
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in fact to an assignment, the counterpart was rejected in

evidence in support of an issue of assignment; the proper

stamp in such a case being 35*., as a deed not otherwise

charged (/).

If an objection be taken to the sufficiency of a stamp on

the ground of the number of the words exceeding the limit

allowed by the act, the party taking it must be prepared

with a witness to prove that he has counted them, and to say

on oath what the number is (m).

In counting, neither a receipt indorsed for the payment of

a penalty at the stamp office, the instrument having been

originally without a stamp (w) ; nor the ordinary indorsement

containing the names of the parties, the date of the deed and

the like (o) ; nor, it is apprehended, the attestation, is to be

included {p).

The powers lately conferred by parliament on his royal

highness the Duke of Cornwall and his council touching

the possessions of the duchy have already been noticed (5')

;

but it remains to mention in this place, that by the act

referred to [r), no license, grant, or lease, to search for, or

work, or get mines, minerals, stone, or substrata, belonging

to the duchy, for a period not exceeding one year from the

date of such license, grant, or lease, shall be subject to any

stamp duty whatsoever.

It is apprehended, though not clear, that leases made in

pursuance of the late act for the amendment and better

administration of the poor laws [s), are not subject to stamp

duty.

A bond given for securing the payment of the rent reserved

or made payable upon a lease, whether it be for any definite

and certain term, so that the total amount of the money to

{I) Baker v. Gostling, I Bing. N. C. Cres. 663; S. C, nom. Windier v. Fea-

246; S. C. 1 Scott, 5ii. ron, 7 Dow. & Ry. 185.

{m) Bowring v. Stevens, 2 Car. & (p) Cooeliu Goodman, 2 Q.B. 580-9.

Pa. 337. \q) Ante, Vol. 1, p. 337.

(«) Ibid. (»•) 7 & 8 Vict. c. 65. s. 43.

(o) Winder v. Fcaron, 4 Barn. & (s) 4 & 5 W. 4. c. 76. s. 86.

O O 2
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be paid cau be previously ascertained, or not, is not liable to

the ad valorem duty required by the act of 55 Geo. 3. c. 184,

Schedule, Part 1, title Bond; but requires a duty of 1/. 15*.,

as a bond not otherwise charged in the schedule, nor expressly

exempted from all stamp duty {t) .

Section III.—As to the stamp duties on agreements for

LEASES.

A few remarks remain to be made on the subject of stamps

on agreements for leases.

The stamp act of 55 Geo. 3 (m) provided that every

Agreement, or any minute or memorandum,

made in England, under hand only, or made

in Scotland without any clause of registration,

and not otherwise charged in the schedule,

nor expressly exempted from all stamp duty

;

where the matter thereof should be of the

value of 20/., or upwards; whether the same

should be only e^-idence of a contract, or obli-

gatory upon the parties from its being a writ-

ten instrument; together with every schedule,

receipt, or other matter, put or endorsed

thereon, or annexed thereto;

Where the same should not contain more than *' *• ^•

1,080 words, being the amount of fifteen

common law folios or sheets, of 72 words

each 10
And where the same should contain more

than 1,080 words 1 15

And for every entire quantity of 1,080 words

contained therein, over and above the first

1,080 words, a further progressive duty of 1 5

(0 The Company of the Corn Ex- & Selw. 88, and Toovey v. Simons,

cliange (Winchester) v. Gillijigham, 3Jiir. 1173.

4 Q. B. 475; S. C. 3 Ga. & Dav. .567; (w) 55 Geo. 3. c. 181. Schedule, Part

overruling Attree v. Anscomb, 2 Mau. 1, title Agreement.
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Provided, that where divers letters should be

offered in evidence to prove any agreement

between the parties who should have written

such letters, it should be sufficient if any

one of such letters should be stamped with

a duty of 1/. 155., although the same should

in the whole contain twice the number of

1,080 words or upwards.

And the act exempted from the preceding and all other

stamp duties, every memorandum or agreement for granting

a lease or tack, at rack rent, of any messuage, land, or tene-

ment, under the yearly rent of 5/.

These stamp duties on agreements were made to cease and

determine on the passing of the late act of 7 & 8 Vict. c. 21 [v),

which received the royal assent on the 6th of June, 1844, and

substituted {x), for and in respect of every

Agreement, or minute or memorandum of an *' *• ^•

agreement, then chargeable with the duty

of 1/. under the head or title of "Agree-

ment^' in the schedule tothe act of 55 Geo. 3.

c. 184, annexed, a duty of . . .026
declaring, at the same time (y), that all ex-

isting powers, provisions, fines, forfeitures,

pains, and penalties, should apply to the

new duty.

The acts, as we have seen, only apply to agreements, or

minutes or memorandums of agreements ; and, therefore,

where a paper contained a proposal to let land, according to

the terms expressed in an agreement referred to, which was

stamped, and the parties ultimately agreed to those terms by

parol ; the paper was admitted in evidence without a stamp,

as it was neither an agreement, nor a minute or memorandum

of an agreement, but a mere proposal (z). Had it been

accepted in writing, that writing must have been stamped

;

(v) 7 & 8 Vict. c. 21. s. 1. (z) Drant v. Brown, 3 Barn. & Cres.

(x) Sect. 2, and Schedule to Act. C65; S. C. 5 Dow. & Ry. 582.

(y) Sect. o.
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but being accepted by parol, the agreement was in law a

parol agreement (a).

To bring it within the proWsions of the acts, the paper

must be under hand. A ^i-itten paper delivered by an

auctioneer to a bidder to whom lands were let by auction,

containing the description of the lands, the term for which

they were let to the bidder, and the rent payable, but not

signed by the auctioneer, or any of the parties, was held not

to be such a minute as required to be stamped, but to be

perfectly collateral to the taking, and no more than if the

auctioneer told the defendant on what terms he was to hold

;

but had the auctioneer's signature been affixed, the paper

would then have become necessary to the proof of the con-

tract, and must have been stamped {b)

.

If the parties affix their seals as well as subscribe their

names to the agreement, it falls within the designation of a

" deed of any kind whatever not otherwise charged in the

schedule, nor expressly exempted from all stamp duty," and

cannot be given in e\ddence without a deed stamp (c).

An agreement to let certain premises for a specific period,

at a sum of 10/., does not require a stamp, the "matter" of

it, signifying not the value of the premises, but the amount of

the rent {d), not being of the value of 20/. or upwards, within

the meaning of the act (e)

.

On the other hand, an agreement for a lease, although at

a less annual rent than 5Z. per annum, is not within the ex-

ception of the Stamp Act of 55 Geo. 3. c. 184, where the

contract is for a building lease, and consequently confers a

(a) Ibid. Heame v. James, 2 Bro. (c) Clayton v. Burtenshaw, 5 Bam.
C. C. 309. & Cres. 41; S. C. 7 Dow. & Ry. 800.

(I) Ilamsbottomi'.Tunbriclge,2Mau. Robinson v. Drybrough, 6 Term Rep.

& Selw. 434. Ramsbottom v. Mortley, 317; S. C. 1 Esp. 243.

2 Mau. &Selw. 445. Bremer I'. Palmer, (d) Doe dem. Marlow v. Wiggins,

3 Esp. 213. Doe dem. Bingham v. 4 Q. B. 367. 376-8.

Cax-twi-ight, 3 Barn. & Aid. 326. Haw- (e) Marlow v. Thompson, 1 Dowl.

kins v. Wan-e, 3 Barn. & Cres. 690; Pr. Ca. N. S. 575. Doe dem. Marlow
S. C. 5 Dow. & Ry. 512. r. Wiggms, 4 Q. B. 367.
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beneficial interest. That clause relates to agreements for

leases at rack rents only (/)

.

A surrender of a lease, in consideration of 1201. , and of a

new lease to be granted by the surrenderee to the surrenderor,

does not require a distinct stamp in respect of the agreement

to grant the new lease, the agreement being considered as

part of the contract, and necessarily connected with it ; and

the reference to it not being " a matter or thing besides what

was incident to the sale and conveyance ^^
{(/),

An agreement was entered into by one instrument between

a landlord and several of his tenants in respect of their several

and distinct holdings. The tenants^ names were signed in

columns, and opposite to each tenant's name was the amount

of rent for which he was liable. The instrument had but

one stamp, opposite to the defendant's name ; and it appeared

that the stamp was affixed a short time before the trial, on

payment of a penalty, and that, when affixed, the names of all

the tenants, the defendant's excepted, were run through in

pencil; moreover an affidavit was produced of the intended

appropriation of the stamp to the defendant's contract.

These circumstances were held to be sufficient evidence to

show that the single stamp was meant to be applied to the

particular contract with the defendant, and no other (h).

It is not clear whether an agreement comprised in a series

of letters, containing in the whole not more than 1080 words,

required, under the act of 55 Geo. 3. c. 184, a 1/. or a 11. 15*.

stamp. The point was raised, but not decided, in a late case

at Nisi Prius, the court suggesting that it would be better to

raise the question on a special case (i).

If any agreement, or minute or memorandum of an agree-

ment, chargeable with duty under the act of Victoria {k),

(/) Doe dem. Hunter v. Boulcot, (/i) Roc dem. Copley ?;. Day, 13 East,

2 Esp. 595. And see 23 Geo. 3. c. 58. 241.

s. 4 ; and 37 Geo. 3. c. 90. s. 1

.

(i) Parkins v. Moravia, 1 Cai-. &
{</) Doe dem. Phillips v. Pliillips, Pa. 376. 379.

11 Adol. & Ell. 797; S. C. 3 Per. & (1-) 7 & 8 Vict. c. 21.

Diiv. 603.
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shall be ingrossed, written, or printed, upon vellum, parch-

ment, or paper, not duly stamped, and such agreement, &c.,

shall be brought to the commissioners of stamps and taxes,

or their authorised officers, to be stamped, together -with the

duty payable thereon, within fourteen days after such agree-

ment, &c., shall have been made or entered into, the com-

missioners are required {I) to cause it to be stamped without

the payment of any penalty ; but if it shall not be brought

to be stamped within that time, there shall be payable, by

way of penalty, on the stamping thereof, the sum of 10/., over

and above the duty chargeable thereon.

For any license to demise copyholds, or the * *• ^*

memorandum thereof, if granted out of

court ; and the copy of court roll of any

license to demise, if granted in court, where

the clear yearly value of the estate shall

exceed 20^., is payable a duty of . .10
And where the same shall not exceed 20*., a

duty of . . . . . . . 5 (m)

(l) Sect. 6.

(»i) 55 Geo. 3. c. 184. Schedule, Part 1, title Copyhold.
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CHAPTER IV.

OF THE REGISTRATION OF LEASES.

rpHE statute of 2 & 3 Anne, c. 4>, provides (a), that a memo-
-^ rial of all deeds made after 29tli September, 1704,

whereby any honors, manors, lands, tenements, or heredita-

ments, in the West Riding of the county of York may be any

way affected at law or equity, may, at the election of the

party or parties concerned, be registered in such manner as

is thereinafter directed ; and that every deed that shall at any

time after any memorial is so registered be made and executed

of the honors, manors, &c., or any part thereof, comprised in

any such memorial, shall be adjudged fraudulent and void

against any subsequent purchaser or mortgagee for valuable

consideration, unless such memorial thereof shall be registered

as by the act is directed, before the registering of the memo-

rial of the deed under which such subsequent purchaser or

mortgagee shall claim. And these provisions were extended

to deeds aifecting lands in the East Riding of the county of

York, and in the town and county of the town of Kingston

upon Hull, by the act of 6 Anne, c. 35 ; to deeds affecting

lands in the county of Middlesex, by the act of 7 Anne, c. 20;

and to deeds affecting lands in the North Riding of the

county of York, by the act of 8 Geo. 2. c. 6 ; though there is

some difference between the language of the act of 2 & 3

Anne, and that of the subsequent statutes; as, instead of

providing that every deed that shall at any time after any

memorial is so reyiste^^ed be made and executed of the honors,

&c., shall be adjudged fraudulent and void, &c., the act of

(a) 2 & 3 Anne, c. 4 . s, ]

.
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6 Annc^ c. 35, after autliorisiug the registration of memorials

of deeds executed after the 29th of September, 1708, declares,

that every such deed that shall at any time after the saidlWi

of September be made and executed shall be adjudged frau-

dulent and void, &c., unless, &c., as in the act of 2 & 3 Anne

;

and 7 Anne, c. 20, and 8 Geo. 2. c. 6, correspond in terms

with 6 Anne, c. 35, allowance being made for the respective

periods of their commencement.

None of these acts, however, extends to leases at a rack

rent, or to any lease not exceeding one-and-twenty years,

where the actual possession and occupation go along with the

lease {b). The chambers in Serjeant's Inn, the Inns of Court,

and Inns of Chancery, are also excepted from the operation

of the act of 7 Anne (c) . But all other leases by deed for a

valuable consideration are subject to the provisions of the acts

referred to ; and, therefore, if lands within a register county

be demised by way of mortgage, with the usual provision for

the lessor's enjoyment till default in payment of the mort-

gage money and interest at the prescribed time, the lease

must be registered, as the actual possession and occupation

will not go along with it {d).

Sir Edward Sugden (e) also recommends the registration of

such leases of copyhold lands as would require registration if

the lands were of freehold tenm'e.

From the language of Burke, C. J., in Fury v. Smith (/),

in Ireland, it would seem that mere receipt of rent would not

be deemed an actual possession and occupation within the

acts.

Notvrithstanding Mr. Rigge's doubts {g), it appeal's to be

{?-) 2 & 3 Anne, c. 4. s. 1 6. 6 Anne, (/) Fui-y v. Smith, 1 Huds. & Br.

c. 35. s. 29. 7 Anne, c. 20. s. 17. 8 Geo. 735, 751, tlie 14th section of the Irish

2. c. 6. s. 34. Act, G Anne, c. 2, is similar to the 16tli

(c) 7 Anne, c. 20. s. 17. sect, of 2 & 3 Anne, c. 4; the 29th

(d) Rigge on Registration, p. 88, sect, of 6 Anne, c. 35; the 17th sect,

n. (o). Wilson on Registi-ation, p. 29. of 7 Anne, c. 20; and the 34th sect, of

Dibb on Registration, p. 41. Sugd. 8 Geo. 2. c. 6.

V. & P. 1 1th edit. p. 981

.

(^) Rigge on Registration, 88, n. (k).

(c) Sugd. V. & P. llth edit. 980,
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the better opinion tliat a lease within the exception of the

acts at its commencement will so continue, notwithstanding

it may become a valuable and saleable interest (A).

It will be perceived, that the acts give a priority to a sub-

sequent purchaser who first gets his deed on the register;

but, as between the parties to a lease of lands lying within

any of the districts mentioned, the demise cannot be im-

peached for want of registration; and it has even been decided,

with reference to the act for settUng the draining of the great

level of the fens called Bedford Level (i), which declared {k),

" that no lease, grant, or conveyance, &c., of any part of the

95,000 acres therein mentioned, (except leases for seven years

or under, in possession,) should be of force but from the time

it should be entered with the register ", that a lessee of lands

within that district could not avail himself of the want of

registration as a defence to an action for breach of covenants

contained in the lease ; the clause having been introduced for

the purpose of giving to parties who had registered their deeds

a priority over others who had neglected that duty ; but not

of enabling a lessee to dispute the lease after having enjoyed

an interest under it (/)

.

In registering an assignment of a lease the parcels should

be inserted at length, and not referred to merely as being

described in the lease, which would not be a compliance with

the terms of the registry acts (m).

But a registration of an assignment is not a registration of

a lease (w).

It is clear that the second of two assignees of a lease who

first registers his assignment will be preferred at Late to the

first assignee, although the second, at the time of registration,

had notice of the prior assignment (o) . But in Equity, where

(A) Sugd. V &P. llthedit.p. 980. (w) Honeycomb dem. Halpen v.

Wilson on Registration, 29. Waldron, 2 Stra. 1 0G4. And see lessee

(i) 15 Car. 2. c. 17. of Fleming v. Neville, Hayes, I'd; and
(fc) Sect. 8. Fui'y v. Smith, 1 Huds. & Br. 73.). 755

;

(0 Hod.son V. Sharpe, 10 East, 350; on the Irish Act of 6 Anne, c. 2.

cited, I Tui-n & Russ. 219. (o) Doe deni. Robinson v. Allsop;

(»0 Sugd. V. & P. 11th edit. 973. 5 Barn. & Aid. 142.
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considerations of conscience are regarded^ if a subsequent

lessee or assignee obtain aliunde that notice of a prior estate

in the property which it is the aim of the register to give, he

is as much bound as if he had derived it from the register

itself {p)

.

Where registration is necessary, the memorial must in all

cases be put into writing in vellum or parchment {q) ; and in

the case of hereditaments within the West Riding of the

county of York, be directed to the register of the office (r)

;

and in the case of hereditaments within the East {s) and

North (/) Ridings of the county of York, and in the town and

county of the town of Kingston upon Hull [u), and in the

county of Middlesex (<r), be brought to the register office;

and must in all cases be under the hand and seal of some or

one of the grantors, or some or one of the grantees ; or in

the West Riding of the county of York {z), of his or their

guardians or trustees ; or in the East Riding of the county of

York, and in Kingston upon Hull (a), or in the county of

Middlesex {b), of his or their heirs, executors, or administra-

tors, guardians or trustees ; and in the West [c) and East {ct)

Ridings, and in Kingston upon Hull (e), and in Middlesex (/),

attested by two witnesses, one whereof to be one of the wit-

nesses to the execution of the deed ; which witness is, upon

his oath, as to hereditaments within the West [g) and East {h)

Ridings, and Kingston upon Hull (i), before the register, or

his deputy, and as to hereditaments in Middlesex {k), before

the registers, or before a master in Chancery, to prove the

signing and sealing of the memorial; and, as to heredita-

{p) Le Neve v. Le Neve, 3 Atk. 646

;

(s) 2 & 3 Anne, c. 4. s. 7.

S. C. 1 Ves. 64; Ambl. 436. 2 BaU & (a) 6 Anne, c. 35. s. 10.

Beat. 75. {h) 7 Anne, c. 20. s. 5.

(q) 2 & 3 Anne, c. 4. s. 7. 6 Anne, (c) 2 & 3 Anne, c. 4. s. 7.

c. 35. s. 10. 7 Anne, c. 20. s. 5. 8 Geo. (d) 6 Anne, e. 35. s. 10.

2. c. 6. s. 11. (e) Ibid.

(r) 2 & 3 Anne, c. 4. s. 7. (/) 7 Anne, c. 20. s. 5.

(s) 6 Anne, c. 35. s. 10. (*/) 2 & 3 Anne, c. 4. s. 7.

(0 8 Geo. 2. c. 6. s. 11. (/*) 6 Anne, c. 35. s. 10.

(m) 6 Anne, c. 35. s. 10. (?) Ibid.

(.t) 7 Anno, c. 20. s. 5. (I) 7 Anne, e. 20. s. 5.
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ments iu tlie West (/) and East (m) Ridings, and Kingston

upon Hull {%), but not in Middlesex, the execution of the

deed mentioned therein.

The 11th section of the act of George the 2nd (o), relating

to hereditaments within the North Riding of the county of

York, declares, that every memorial shall be under the hand

and seal of one of the grantors, &c., '^ attested by two wit-

nesses " [one whereof to be one of the witnesses] " to the

execution of such deed or conveyance, which witness shall

upon his oath, or, being a Quaker, on his solemn affirmation,

before the said register, or his deputy, prove the signing and

sealing of such memorial, and the execution of the deed or

conveyance mentioned in such memorial ; or else the person

so signing and sealing the same memorial as aforesaid, or one

of them, shall, before the said register or his deputy, acknow-

ledge his or their signing and sealing of the said memorial,

and the execution of the deed or conveyance mentioned in

such memorials." But there is an obvious omission in the

act of the words above in italics and between brackets. The

practical effect of it, however, is, that memorials proved

under it must be attested by two witnesses to the execution

of the deed intended to be registered; unless the person

signing and sealing the memorial personally attend, and make

the prescribed acknowledgment {p).

The memorial must in all cases {q) contain the day of the

month, and the year, when the deed bears date, and the

names and additions of all the parties to the deed, and of all

the witnesses to it, and the places of their abode ; and must

express or mention the honors, manors, &c., contained in

such deed, and the names of all the parishes, townships,

hamlets, precincts, or extra-parochial places, where any such

honors, manors, &c., lie, in such manner as the same are

expressed or mentioned in such deed, or to the same effect

;

Q) 2 & 3 Anne, c. 4. s. 7. (p) Dibb on Registration, 79, 80.

(m) 6 Anne, c. 35. s. 10. (5) 2 & 3 Anne, c. 4. s. 8. 6 Anne,

In) Ibid. C.35.S. U. 7 Anne, c. 20. s. 6. 8 Geo. 2.

(o) 8 Geo. 2. c. G. s. 11. c. C. s. 12.
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the deed of which the memorial is to be registered must be

produced to the register, or his deputy, in cases of registra-

tion in tlie West (r), East (s), and North {t) Ridings of the

county of York, and in Kingston upon Hull (m), but in ]Mid-

dlesex (x) to the registers or masters, at the time of entering

the memorial, who respectively are to indorse a certificate on

such deed, and therein mention the certain day, hour, and

time, on which such memorial is so entered and registered,

expressing also in what book, page, and number, the same is

entered ; and the register, or his deputy, in the West {y),

East (^), and North (a) Hidings, and in Kingston upon Hull {b),

and the registers or masters in Middlesex (c), are to sign the

certificate when so indorsed ; and the certificates are to be

allowed as evidence of registration in all courts of record

whatsoever ; and in all cases every page of such register books,

and every memorial entered therein, are to be numbered; and

the day of the month, and the year, and hour, or time of the

day, when every memorial is registered, are to be entered in

the margins of the register books, and of the memorial ; and

every register is to keep an alphabetical calendar of all

parishes, extra-parochial places, and townships within his

respective district, with reference to the number of every

memorial that concerns the honors, manors, &c., in every

such parish, extra-parochial place, or township respectively,

and of the names of the parties {d) mentioned in such memo-

rial ; and, in the West (e) and East (/) Ridings of York, and

in Kingston upon Hull {c/), and in Middlesex (A), the register

is directed duly to file every memorial in order of time as the

same shall be brought to the ofiice, and enter or register the

(r) 2 & 3 Anne, c. 4. s. 8. (c) 7 Anne, c. 20. s. 6.

(s) C Anne, c. 35. s. 11. (d) In section 6 of 7 Anne, c. 20, in

(t) 8 Geo. 2. c. 6. s. 12. Pickering's edition of the Statutes at

(u) 6 Anne, c. 35. s. 11. large, the word parhJics is printed by

(x) 7 Anne, c. 20. s. 6. mistake for parties.

(y) 2 & 3 Anne, c. 4. s. 8. (c) 2 & 3 Anne, c. 4. s. 8.

(z) 6 Anne, c. 35. s. 11. (/) G Anne, c. 35. s. 11.

(a) 8 Geo. 2. c. 6. s. 12. (g) Ibid.

(&) 6 Anne, c. 35. s. 11. (h) 7 Anne, c. 20. s. 6.



Ch. IV.] OF THE REGISTRATION OF LEASES. 575

memorials in the same order that they shall respectively come

to his hand.

Memorials of deeds made and executed in London, or in

any other place not within forty miles of the West Riding

of the county of York, concerning honors, manors, &c., in

the West Riding (i), and not within forty miles of the

East Riding, concerning honors, manors, &c., in the East

Riding, or the town and county of the town of Kingston

upon Hull {k), are to be registered by the register or his

deputy, in case an affidavit sworn before any of the judges at

Westminster, or a Master in Chancery, (ordinary or extraor-

dinary, in registrations of deeds relating to hereditaments in

the East Riding, or in Kingston upon Hull (/),) be brought

with the memorial to the register or his deputy, wherein one

of the witnesses to the execution of such deeds shall swear he

or she saw the same executed, and the memorial signed and

sealed as before mentioned j and the same is to be a sufficient

authority to the register, or his deputy, to give the party that

brings such memorial and affidavit a certificate of the regis-

tering such memorial ; which certificate, signed by the register

or his deputy, is to be allowed as evidence of the registries of

the same memorials in all courts of record whatsoever.

A similar provision is contained in the act of 8 Geo. 2 rela-

tive to registrations within the North Riding of the county

of York, the affirmations of Quakers being taken as well as

the affidavits of witnesses not being Quakers (m).

The act of 55 Geo. 3. c. 184 (n), imposes a stamp duty of

10*. on the memorial, without regard to the number of folios

contained in it, provided it be contained in one piece of vellum

or parchment; with a progressive duty of 10*. for every piece

after the first, if more than one be used.

(0 2 & 3 Anne, c. 4. s. 18. (w) 8 Geo. 2 c. 6. s. 13,

(/.•) 6 Aune, c. 35. s. 12. («) 55 Geo. 3. c. 184. Schedule,

(/) Ibid. Part 1, title Memorial.
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CHAPTER V.

OF INDORSEMENTS ON LEASES.

TNDORSEMENTS made on a lease previously to its being

executed^ or signed, according to the kind of instrument

adopted [a), are deemed to be incorporated in it, and mav,

therefore, introduce any matter tending to qualify the provi-

sions contained in the body, or even to defeat it by way of

condition [b). But after a lease has been executed, an indorse-

ment thereon, cannot, unless it be also under hand and seal,

and duly stamped, in any degree control or affect the original

deed ; on the principle of a deed being incapable of discharge

but by an instrument of as high a nature (c)

.

(a) As to leases without deed, see right dem. Nicholls v. Mark, 4 Mau. &
ante, p. 3 et seq. of this volume. Selw. 30.

(5) Grifi5n r. Stanhope, Cro. Jac. (c) Goodright dem. Nichollsi;. Mark,
456, Broke v. Smith, Mo. 679. Good- sup.
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8 & 9 Vict. c. 124.

An Act to facilitate the granting of certain Leases.

[Sth August, 1845.]

WHEREAS it is expedient to facilitate the leasing of lands and

tenements : Be it enacted by the Queen's most excellent

Majesty, by and with the advice and consent of the Lords spiritual

and temporal, and Commons, in this present Parliament assembled,

and by the authority of the same, That whenever any party to any wiiere the words

deed made according to the forms set forth in the first schedule to the second sche-

this act, or to any other deed which shall be expressed to be made in the deedfto^iVe

pursuance of this act, shall employ in such deed respectively any of If word^offovumn

the forms of words contained in column I. of the second Schedule ^^' "^^^^ '"sened.

hereto annexed, and distinguished by any number therein, such deed

shall be taken to have the same effect and be construed as if such

party had inserted in such deed the form of words contained in column

II. of the same Schedule, and distinguished by the same number as

is annexed to the form of words employed by such party ; but it shall

not be necessary in any such deed to insert any such number.

II. That every such deed, unless any exception be specially made Deed to include

therein, shall be held and construed to include all outhouses, build-

ings, barns, stables, yards, gardens, cellars, ancient and other lights,

paths, passages, ways, waters, watercourses, liberties, privileges,

easements, profits, commodities, emoluments, hereditaments, and

VOL. u. p p

all houses, &c.
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8&9V1CT.C. 124. appurtenances whatsoever, to the lands and tenements therein com-

prised belonging or in anywise appertaining.

Remuneration for

deed under the

act H' t to be by
length only.

III. That in taxing any bill for preparing and executing any deed

under this act it shall be lawful for the taxing officer, and he is

hereby required, in estimating the proper sum to be charged for such

transaction, to consider, not the length of such deed, but only the

skill and labour employed, and responsibility incurred, in the pre-

paration thereof.

I

I

Deed failing to IV. That any deed or part of a deed which shall fail to take

act to be as valid effect by virtue of this act shall nevertheless be as valid and effectual,
a^ if act not made.

i i n t • i , • ^ o , ^ c i i

and shall bind the parties thereto, so lar as the rules ot law and

equity will permit, as if this act had not been made.

Construction
clause.

V. That in the construction, and for the pui'poses of this act, and

the schedules hereto annexed, unless there be something in the

subject or context repugnant to such construction, the word "lands
"

shall extend to all tenements and hereditaments of freehold tenure,

and to such customary lands as will pass by deed, or deed and sur-

render, and not Jby surrender alone, or any undivided part or share

therein respectively ; and every word importing the singular number

only shall extend and be applied to several persons or things as well

as one person or thing, and the converse ; and every word importing

the masculine gender only shall extend and be applied to a female as

well as a male; and the word "party" shall mean and include

any body politic or corporate or collegiate, as well as an individual.

Schedules, &-c.

part of act.
VI. That the schedules, and the directions and forms therein con-

tained, shall be deemed and taken to be parts of this act.

Commencement
of act.

VII. That this act shall commence and take effect from and after

the first day of October.

Act not to extend
to Scotland.

VIII. That this act shall not extend to Scotland.
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SCHEDULES TO WHICH THIS ACT REFERS.

THE FIRST SCHEDULE.

This indenture, made the day of , one thousand eight

hundred and forty • [or other year'], in pursuance of an act to faci-

litate the granting of certain leases, between [Jiere insert the fiames of

the parties, and recitals, ifany,] Witnesseth, that the said \lessor'\ or

\lessors'\ doth or do demise unto the said [lessee] or [lessees], his [or

their] executors, administrators, and assigns, All S^x. [parcels],

from the day of , for the term of thence ensuing,

Yielding therefor dm-ing the said term the rent of [state the rent and

mode ofpayment].

In witness whereof the said parties hereto have hereunto set their

hands and seals.

THE SECOND SCHEDULE.

Directions as to the Forms in this Schedule.

1. Parties who use any of the forms in the first column of this Sche-

dule may substitute for the words " lessee " or " lessor " any

name or names, and in every such case corresponding sub-

stitution shall be taken to be made in the corresponding forms

in the second column.

2. Such parties may substitute the feminine gender for the mas-

cuhne, or the plural number for the singular, in the forms

in the first column of this Schedule, and corresponding changes

shall be taken to be made in the corresponding forms in the

second column.

3. Such parties may fill up the blank spaces left in the forms 4 and

5, in the first column of this Schedule so employed by them,

with any words or figures, and the words or figures so intro-

duced shall be taken to be inserted in the corresponding blank

spaces left in the forms embodied.

4. Such parties may introduce into or annex to any of the forms in

the first column any express exceptions from or express quali-

fications thereof respectively, and the like exceptions or quali-

fications shall be taken to be made from or in the corresponding

forms in the second column.

5. Where the premises demised shall be of freehold tenure, the cove-

pp 2
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8 & 9 Vict. c. 124. nants 1 to 10 shall be taken to be made with, and the proviso

11 to apply to the heirs and assigns of the lessor ; and where

the premises demised shall be of leasehold tenure, the covenants

and proviso shall be taken to be made with and apply to the

lessor, his executors, administrators, and assigns.

Column I.

1. That the said [(lessee]

covenants with the said

[lessor] to pay rent

;

2. and to pay taxes
;

.3. and to repair
;

Column II.

1

.

And the said lessee doth hereby, for

himself, his heirs, executors, administrators,

and assigns, covenant with the said lessor,

that he, the said lessee, his executors, ad-

ministrators, and assigns, will during the

said term, pay unto the said lessor the rent

hereby reserved, in manner hereinbefore

mentioned, without any deduction whatso-

ever.

2. And also will pay all taxes, rates,

duties, and assessments whatsoever, whe-

ther parochial, parliamentary, or otherwise,

now charged, or hereafter to be charged,

upon the said demised premises, or upon

the said lessor, on accoimt thereof (except-

ing land-tax, and excepting, in Ireland,

tithe rent-charge and such portion of the

poor-rate as the lessor is or may be liable

to pay, and excepting also aU taxes, rates,

duties, and assessments whatsoever, or any

portion thereof, which the lessee is or may

be by law exempted from).

.3. And also will, during the said term,

well and sufficiently repair, maintain, pave,

empty, cleanse, amend, and keep the said

demised premises, with the appurtenances,

in good and substantial repair, together

with all chimney-pieces, windows, doors,

fastenings, water-closets, cisterns, parti-

tions, fixed presses, shelves, pipes, pumps,

pales, rails, locks, and keys, and all other

fixtures and things which at any time dur-

ing the said term shall be erected and

made, when, where, and so often as need

shall be.
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Column I.

4. and to paint outside

every year
;

5. and to paint and

paper inside every

year ;

6. and to insure from

fire in the joint names of

the said [lessor] and the

said [lessee]
;

to show receipts
;

and to rebuild in case of

fire.

Column II.

4. And also that the said lessee, his

executors, administrators, and assigns, will

in every year in the said term, paint

all the outside wood-work and iron-work

belonging to the said premises, with two

coats of proper oil colours, in a workman-

like manner.

5. And also that the said [lessee], his

executors, administrators, and assigns, will

in every year paint the inside wood,

iron, and other works now or usually

painted, with two coats of proper oil colours

in a workmanlike manner ; and also re-

paper, with paper of a quality as at present,

such parts of the premises as are now

papered ; and also wash, stop, whiten, or

colour such parts of the said premises as

are now plastered.

6. And also that the said lessee, his

executors, administrators, and assigns, wiU

forthwith insure the said premises hereby

demised to the full value thereof, in some

respectable insurance office, in the joint

names of the said lessor, his executors,

administrators, and assigns, and the said

lessee, his executors, administrators, or

assigns, and keep the same so insm-ed

during the said term ; and will, upon the

request of the said lessor, or his agent,

show the receipt for the last premium paid

for such insurance for every cm'rent year
;

and as often as the said premises hereby

dernised shall be burnt down or damaged

by fire, all and every the sums or sum of

money which shall be recovered or received

by the said [lessee], his executors, adminis-

trators, or assigns, for or in respect of such

insurance, shall be laid out and expended

by him in building or repairing the said de-

mised premises, or such parts thereof as

shall be burnt down or damaged by fire as

aforesaid.

8 & 9 Vict. c. 124.
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8 & 9 Vict. c. 124. Column I.

7. And that the said

[kssorl may enter and

view state of repair, and

that the said [lessee] will

repair according to notice.

8. That the said [/esse^]

will not use premises as a

shop.

9. And will not assign

without leave.

10. And that he will

leave premises in good

repair.

Column II.

7. And it is hereby agreed, that it shall

be lawful for the said lessor, and his agents,

at all seasonable times during the said

term, to enter the said demised premises

to take a schedule of the fixtures and

things made and erected thereupon, and to

examine the condition of the said premises ;

and further, that all wants of reparation

which upon such views shall be found, and

for the amendment of which notice in writ-

ing shall be left at the premises, the said

lessee, his executors, administrators, and

assigns, will, within three calendar months

next after every such notice, weU and suf-

ficiently repair and make good accordingly.

8. And also that the said lessee, his

executors, administrators, and assigns, wUl

not convert, use, or occupy the said pre-

mises or any part thereof into or as a shop,

warehouse, or other place for carrying on

any trade or business whatsoever, or sufier

the said premises to be used for any such

purpose, or otherwise than as a private

dwelling house, without the consent in

writing of the said lessor.

9. And also that the said [lessee] shall

not nor will during the said term assign,

transfer, or set over, or otherwise by any

act or deed, procure the said premises, or

any of them to be assigned, transferred, or

set over, unto any person or persons whom-

soever, without the consent in writing of

the said [lessor], his executors, adminis-

trators, or assigns, first had and obtained.

10. And further, that the said [lessee]

will, at the expiration or other sooner deter-

mination of the said term, peaceably sur-

render and yield up unto the said lessor

the said premises hereby demised, with the

appurtenances, together with all buildings,

erections, and fixtures, now or hereafter to

be built or erected thereon, in good and
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Column I.

11. Proviso for re-en-

try by the said lessor on

nonpayment of rent or

nonperformance of cove-

nants.

12. The said [lessor]

covenants with the said

[lessee] for quiet enjoy-

ment.

Column II.

substantial repair and condition in all re-

spects, reasonable wear and tear, and da-

mage by fire, only excepted.

1 1

.

Provided always, and it is expressly

agreed, that if the rent hereby reserved, or

any part thereof, shall be unpaid for fifteen

days after any of the days on which the

same ought to have been paid (although

no formal demand shall have been made

thereof), or in case of the breach or non-

performance of any of the covenants and

agreements herein contained on the part

of the said lessee, his executors, adminis-

trators, and assigns, then and in either of

such cases it shall be lawful for the said

lessor, at any time thereafter, into and

upon the said demised premises, or any

part thereof, in the name of the whole, to

re-enter, and the same to have again, re-

possess, and enjoy, as of his or their former

estate, any thing hereinafter contained to

the contrary notwithstanding.

12. And the lessor doth hereby, for him-

self, his heirs, executors, administrators,

and assigns, covenant with the said lessee,

his executors, administrators, and assigns,

that he and they paying the rent hereby

reserved, and performing the covenants

hereinbefore on his and their part con-

tained, shall and may peaceably possess

and enjoy the said demised premises for

the term hereby granted, without any in-

terruption or disturbance from the said

lessor/ liis executors, administi-ators, or

assigns, or any other person or persons

lawfully claiming by, from, or under him,

them, or any of them.

8 & 9 Vict. c. 124.
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llEt'lTALS.

II.

COMMON FORMS.

RECITALS.

1. Of a Contractfor the Grant ofa Lease {a).

Whereas the said [lessor] hath contracted and agreed with the

said [lessee^ to grant to him a lease of the messuage or tenement and

premises (i) hereinafter paiiicularly described [or, as the case may be,

described in the Schedule heremider written, or hereimto annexed],

with their rights, members, and appurtenances, for the term, at the

rent, and under and subject to the covenants, provisoes, and conditions

hereinafter contained.

2. Of a Lease according to its Form (c).

Whereas by indenture {d), bearing date on or about {e) the

day of , and made, or expressed to be made {f), between

[lessor'] of the one part, and [lessee] of the other part. It is witnessed,

That, in consideration of the rent therein i-eserved, and of the cove-

nants, provisoes, and conditions therein contained, and on the part

of the said [lessee], his executors, administrators, and assigns, to

be observed and perfonned, the said [lessor] did demise and lease

unto the said [lessee], his executors, administrators, and assigns, All

(a) As to recitals in leases, see p. 17

of this volume.

(b) The words messuage or tene-

ment and premises, are used throughout

these forms ; but it is unnecessary to say

that the parcels, varying as they must do,

sliould be referred to by appropriate teims.

When once described, they may, in gene-

ral, where brevity is desirable, be referred

to by the single word ijremises.

(c) As the recital of a deed according

to its foi-m is usually longer than a re-

cital of its effect, the latter is to he pre-

ferred, except where doubt may be enter-

tained of the real operation of the deed

recited ; for example, if a deed professing

to be a lease by a tenant for years, con-

tains a grant for a longer term than his

own, the instrument, it is submitted,

would operate as an a&signment, (see ante,

Vol. I. p. 9 et seq.), in which case it would

not be correct to recite it as a lease.

(d) If the lease be granted by deed-

poll, which is rarely the case, (see ante,

p. 5 of this volume,) the recital will run

thus : Whereas by deed-poll, bearing

date on or about the —— day of ,

It is witnessed &c., as above.

(c) The words on or about are intro-

duced to guard against the exclusion in

evidence of the deed recited, on account of

its actual date being incorrectly stated.

(/) The words or expressed to be made
may be omitted, where the deed is exe-

cuted by all the persons named as parties

to it.
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that &c. (ff),
Together with all outhouses, (fee. [h) ; To hold the same, recitals.

with their rights, members, and appurtenances, unto the said \lessee\

his executors, administrators, and assigns, thenceforth, for the term of

years (/), at the yearly rent of £ , payable half-yearly on

the day of , and the day of , the first half-

yearly payment thereof to begin and be made on the day

of then next [k), and under and subject to the covenants, pro-

visoes, and conditions on the part of the said [lessee], his executors,

administrators, and assigns, to be observed and performed.

3. Ofa Lease according to its effect [I).

Whereas by indenture, bearing date on or about (m) the

day of , and made, or expressed to be made (n), between \Iessor'\

of the one part, and {lessee'] of the other part, the said [lessor] did

demise and lease unto the said \lessee], his executors, administrators,

and assigns, All &c. (o). Together with all outhouses, &c. {])), for the

term of years thence next ensuing, at the yearly rent of £ ,

payable half-yearly, on the day of , and the day of

, the first half-yearly payment thereof to begin and be made on

the day of then next [q), and under and subject to the

covenants, provisoes, and conditions on the part of the said {lessee],

his executors, administrators, and assigns, to be observed and per-

formed.

4. Another Form.

Whereas by indenture bearing date <fec., and made <fec., between

tfec. {as above), All (fee, Together with (fee. {as above), were demised

and leased by the said [lessor] to the said [lessee], his executors,

administrators, and assigns, for the tenn of <fec. {as above).

(fj) In the recital of a lease, the parcels day of then last past.

are generally set ont at length, and re- (^.) Reference to the first day of pay-

fcrred to only in the operative part of the ment may be omitted where mention of it

deed in preparation, whether it be an assign- ig not necessary to the deed in preparation,

ment, surrender, or underlease, the grantor (Q gee ante, p. 584 of this volume,
dealing with the property only as he re- note (c).

ceived it.
(,;j) gee ante, p. 584 of this volume,

(h) The general words are sometimes note (c).

!,et out at length in the recital; but where (») gee ante, p. 584 of this volume,

brevity is an object, the words with their note (/).
rights, member8,andappurtenances,ma.y (o) See note (*/) in this page.

\>c bubstitutcd.
(p) Sec note (A) in this page.

(i) Or, as the case may be,/oj- the term
(^q) See note (i) in this page.

of years, to he computed from the



586 APPENDIX.

RECITALS.

5. Of an Assignment according to its Form, where the Lease has

been previously recited in the Deed in preparation.

Whereas by indenture, bearing date on or about (r) the

day of , and made, or expressed to be made (s), between the said

[lessee or assignor] of the one part, and the said [assig7iee] of the other

part, It is witnessed. That, in consideration of the sum of £
paid by the said [assignee] to the said [lessee or assignor], the said

[lessee or assignor] did assign and transfer unto the said [assignee],

his executors, administrators, and assigns. All that the said messuage

or tenement and all other the premises comprised in and described

by the said indenture of lease, with their rights, members, and

appurtenances, To hold the same, with their rights, members, and

appurtenances, unto the said [assignee], his executors, administra-

tors, and assigns, for the residue then imespired of the said term of

years ; subject nevertheless to the payment of the rent by the said

indenture of lease reserved, and thenceforth to become due and pay-

able, and to the observance and performance of the covenants, provi-

soes, and conditions on the part of the said [lessee or assignor], his

executors, administrators, and assigns, thenceforth to be observed and

performed.

6. Of' an Assignment according to its Effect, where the Lease has been

previously recited in the Deed in preparation.

Whereas by indenture, bearing date on or about {t) the day

of , and made, or expressed to be made [u), between [lessee or

assignor] of the one part, and the said [assignee] of the other part,

in consideration of the sum of £ to the said [lessee or assignor]

paid by the said [assignee], the said [lessee or assignor] did assign and

transfer unto the said [assignee], his executors, administrators, and

assigns. All that the said messuage or tenement and all other the pre-

mises comprised in and described by the said indenture of lease, with

their rights, members, and appurtenances, for the residue then imexpired

of the said term of years ; subject nevertheless to the payment

of the rent by the said indenture of lease reserved, and thenceforth to

become due and payable, and to the observance and performance of

the covenants, provisoes, and conditions on the part of the said [lessee

(?•) Sec ante, p. 584 of this volume, (0 Sec ante, p. 584 of this volume,

'lote (c). note (e).

(s) See ante, p. 584 of tliis volume, (m) Sec ante, p. 584 of this volume,

note (/). note (/).
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or assipzor], his executors, administrators, and assigns, thenceforth to recitals.

be observed and performed. —

7. Another Form.

Whereas by indentm-e, bearing date, &c., {as above), and made,

&,c., in consideration of the sum of £—— to the said [lessee or

assignor] paid by the said [assignee], All that the said messuage, (fee,

{as above), with their rights, members, and appurtenances, were

assigned unto the said [assignee], his executors, administrators, and

assigns, for the residue, <fec., {as above) ; subject nevertheless to the

payment of the rent, <kc., {as above).

8. Of an Assignment according to its Form, where the Lease has not

been previously recited in the Deed in preparation.

Whereas by indenture, bearing date, <fec., {as above), and made

<fec. {as above). It is witnessed, That <fec. {as above), the said [lessee

or assignor] did assign and transfer unto the said [assignee], his

executors, administrators, and assigns, All that &c. {parcels at

length, together with all outhouses, d'c). To hold the same, with

their rights, members, and appurtenances, unto the said [assignee],

his executors, administrators, and assigns, for the residue then imex-

pired of a certain term of years therein, to be computed from

the day of , granted by a certain indenture of lease, bear-

ing date on or about {x) the day of , and made, or expressed

to be made {^), between, &c. ; subject nevertheless to tlie pay-

ment of the yearly rent of £ , by the same indenture of lease

reserved, and thenceforth to become due and payable, and to the

observance and performance of the covenants, provisoes, and condi-

tions in the same indenture contained, and thenceforth on the part of

the said [lessee or assignor], his executors, administrators, and assigns,

to be obseiTed and performed.

9. Of an Assignment according to its effect, ivhere the Lease has

not been previously recited in the Deed in preparation.

Whereas by indenture, bearing date on or about (z) the day

of , and made, or expressed to be made (a), between [lessee or

(x) See ante, p. 584 of this volume, {z) See ante, p. .'58-1 of this volume,

note (e). note (e).

(»/) See ante, p. 584 of this volume, (a) See ante, p. 584 of tliis volume,

note (/). note (/).
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KECiTALS assignor] of the one part, and [assignee] of the other part, in con-

sideration of the sum of £ to the said [lessee or assignor] paid by

the said [assignee], the said [lessee or assignor] did assign and transfer

unto the said [assignee], his executors, administrators, and assigns,

All tliat ifec, {parcels at length), Together with all outhouses, &,c.,

for the residue then unexpired of a certain term of years therein,

to be computed from tlie day of , granted by a certain

indenture of lease, bearing date on or about the day of
,

and made, or expressed to be made, between &c. ; subject never-

tbeless to the payment of the yearly rent of £ , by the same

indentm'e of lease reserved, and thenceforth to become due and pay-

able, and to the observance and performance of the covenants, provi-

soes, and conditions in the same indenture contained, and thenceforth

on the part of the said [lessee], his executors, administrators, and

assigns, to be observed and perfonued.

10. Another Form.

Whereas by indenture, bearing date <fec. (as above), and made &c.,

in consideration of the sum of £ to the said [lessee or assignor]

paid by the said [assignee]. All that &c. {parcels at length), Together

with all outhouses, &c., were assigned unto the said [assignee],

his executors, administrators, and assigns, for the residue <fec. {as

above) ; subject nevertheless to the payment of the yearly rent,

&ic., {as above).

11. That demised Premises vested in Assignee after divers mesne

Assignments, the Lease having been previously recited in the Deed

in preparation.

And whereas by divers mesne assignments and other acts and

assurances in the law, and ultimately by indenture, bearing date on

or about (6) the day of , and made, or expressed to be

made (c), between of the one part, and the said [assignee] of the

other part, the said messuage or tenement and all other the premises

comprised in and described by the said indenture of lease, with their

rights, members, and appurtenances, became vested in the said

[assignee] for the residue then unexpired of the said term of years

;

subject nevertheless to the payment of the rent by the said indenture

of lease reserved, and thenceforth to become due and payable, and to

(h) See ante, p. 584 of this volume, (c) See ante, p. 584 of this volume,

note (c). note (/).
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the observance and performance of the covenants, provisoes, and recitals.

conditions on the part of the said [lessee], his executors, adminis-

trators, and assigns, thenceforth to be observed and performed.

12. Of a Contract for the Purchase of a Lease.

And whereas the said [assignee] hath contracted and agreed with

the said [assignor] for the absohxte purchase of the said messuage or

tenement and premises, with their rights, members, and appurte-

nances, for the residue of the said term of years, granted by the

said indenture of lease, discharged of all incumbrances, at the price

of £ .

13. Of License to assign Lease.

And whereas the said [lessee] hath obtained from the said

[lessor] {d) a license (e) in writing under his hand, authorising him

the said [lessee] to assign to the said [assignee] the said messuage or

tenement and premises, with their rights, members, and appurte-

nances, in manner hereinafter mentioned.

14. Of Renewals (concise).

And whereas the said indenture of lease hath been renewed

from time to time at the usual and accustomed times of renewing

the same.

15. Of a Surrender of a Lease, the Lease having been previously

recited in the Deed in preparation.

Whereas by indenture, bearing date on or about {/) the day

of , and made, or expressed to be made(y), between [termor] of

the one part, and [reversioner] of the other part, in consideration of

the sum of £ to the said [termor] paid by the said [reversioner]
,

the said [termor'] did surrender and yield up unto the said [reversioner],

on the acceptance of the said [reversioner], All that the said messuage

or tenement and all other the premises comprised in and described

by the said indenture of lease, with their rights, members, and

appurtenances, To the end and intent that the residue of the said

((Z) Provost and Scholars. note (c).

(e) Under their common seal. {g) Sec ante, p. 584 of this volume,

(/) See ante, p. 584 of this volume, note (/).
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temi of years, granted by the said indenture of lease, might

then forthwith, or as soon as circumstances would permit, be merged

and extinguished in the reversion of the same messuage or tenement

and premises.

Testatum,
considera-

II.

TESTATUM {h).

CONSIDERATIONS (/).

1 . Of Bent and Covenants.

In consideration of the yearly rent hereinafter reserved, and of the

covenants, provisoes, and conditions hereinafter contained, and on

the part of the said \lessee'], his executors, administrators, and assigns,

to be observed and performed.

2. Of a Money Payment, and Rent and Covenants.

In consideration of the sum of £ of lawful money of Great

Britain to the said \_lessor] paid by the said \lessee'] before the execu-

tion of these presents, the receipt of which said sum of £> the

said IJessor'] doth hereby acknowledge ; And also in consideration of

the yearly rent &c. (as above).

3. Of Expense in Building, and Rent and Covenants.

In consideration of the expenses which the said \lessee'] has sus-

tained in building, and which he, liis executors, administrators, and

assigns, wiU sustain in finishing the messuage or tenement and build-

ings hereinafter described and demised, and in consideration of the

yearly rent &c. {as above).

^. Of a Surrender of a Lease previously recited.

In consideration of the surrender of the residue now unexpired of

the said term of years, granted by the said indenture of lease,

of and in the said messuage or tenement and premises, with their

rights, members, and appurtenances.

(Ji) As to the Testatum of a lease, see

p. 19 e< seq. of this volume.

(?) As to the Consideration in a lease,

see p. 1 9 e< seq. of this volume.
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5. Of a Surrender of a Lease not premously recited.

In consideration of the surrender by the said [lessee or surren-

derorl of the residue now unexpired of a certain term of years,

granted of and in the messuage or tenement and premises herein-

after demised, or intended so to be, by a certain indenture, bearing

date on or about (/) the day of , and made, or expressed

to be made {I ), between \lessor] of the one part, and [lessee] of the

other part :
—

[If the surrender be made by an assignee whose title has not

been recited, may be added] :

—

And which said messuage or tenement and premises, with their

rights, members, and appm-tenances, after divers mesne assignments

and other acts and assurances in the law, became vested in the said

[surrenderor'] by a certain indenture of assignment, bearing date on or

about (m) the day of , and made, or expressed to be made [n),

between [assignor] of the one part, and the said [surrenderor or

assignee] of the other part.

TESTATUM.

CONSIDERA-

TIONS.

III.

OPERATIVE WORDS (o).

1 . In ordinary Leases.

Grant, demise, and lease (jo), or, demise and lease.

Operative
Words.

2. In Leases under Powers where the Power has not been pre-

viously recited in the Deed in preparation.

In pursuance, and in exercise and execution, of the power or autho-

rity to the said [lessor] given or reserved by a certain indenture of

(Ic) See ante, p. 584 of this volume,

note (c).

(I) See ante, p. 584 of this volume,

note (/).

(m) See ante, p. 584 of this volume,

note (c).

(«) See ante, p. 584 of this volume,

note (/).

(o) As to the Operative words, see

p. 22 et seq. of this volume.

(p) Some gentlemen recommend the

insertion of the words bargain and sell,

in addition to words of demise, in the

operative part of the lease, coupled with

the expression of payment of a nominal

sum by way of consideration, so as to confer

an estate by way of use, and thus super-

sede the necessity of the lessee's entry;

but no great advantage is attainable by

this course, as the lessee, before actual

entry, lias not such an estate as will sup-

port an act of trespass or ejectment. See
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TESTATUM.

OPERATIVE

WORDS.

settlement, bearing date on or about tbe day of , and

made, or expressed to be made, between &,c., and of every or any

other power or authority enabling him in this behalf, Doth [q) [by this

his deed, by him sealed and delivered in the presence of two credible

witnesses, and to be attested by the same witnesses by their severally

subscribing their names at the foot of the memorandum of attestation

indorsed on these presents as to the execution thereof by the said

[lessor] ] limit and appoint by way of demise or lease.

3. In Leases under Powers, where the Power has been previously

recited in the Deed in preparation.

In pursuance, and in exercise and execution, of the power or autho-

rity to the said {tessor] given or reserved by the said [liereinbefore

in part recited] indenture of settlement, and of every or any other

power or authority enabling him in this behalf, Doth (fee. {as above).

4. In an Assignment.

Assign, transfer, and set over.

5. In a Surrender.

Surrender and yield up (r).

Parcels.

IV.

PARCELS {s).

1. Fixtures in Schedule.

All the fixtures, chattels, and articles of personal property whatever,

now in or about the said messuage or dwelling-house and premises

ante, vol. I., p. 22-.3. Indeed it is use-

less where the lessor is possessed only of

a term for years, a seisin being necessary,

nnder the statute of uses, 27 Hen. 8.

c. 10, to support a bargain and sale by

Avay of use.

(5) The part within brackets is not

necessary. Care, however, must be taken

to pursue the mode described by the

power, wth regard as well to the attesta-

tion, as to the instrument of appointment

or demise itself. If the part bi-acketed be

omitted, the form after the words enabling

kim in this behalf will be, " Doth by

these presents limit and appoint by way

of demise or lease."

(»•) In some forms the words and

also assign are added.

(s) As to the parcels, see p. 25 et seq.

of this volume.
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PARCELS.[hereby demised, or intended so to be (r)], which are specified in the

schedule hereunder written or hereunto annexed.

2. Tolls of a Marhet.

All and every the tolls, rates, rents, dues, and duties, arising and

to be collected and received at the market called the market, in the

said town of , for meat, victuals, and other commodities brought

into such market, and for all standings, sheds, baskets, trays, barrows,

tubs, barrels, sacks, bags, or other vehicles or vessels containing the

same; with full power and authority to ask, demand, collect, receive,

and take, to and for the only proper use and benefit of the said [lessee]

,

his executors, administrators, and assigns, of and from all and every

person or persons who, during the continuance of the said term hereby

granted, shall come into, frequent, stand in, or otherwise occupy the

said with meat or other commodities for sale, all and every or

any sum or sums of money legally demandable and payable for such

meat, victuals, and other commodities brought into such new market-

place, and for the standings, sheds, baskets, trays, barrows, tubs,

barrels, sacks, bags, or other vehicles or vessels containing the

same, brought thereto, and for the use of any fixed standings and

sheds there ; and also to levy, sue for, and recover, by all legal ways

and means, all such tolls, rents, rates, dues, and duties.

.3. Grant of a Bight of Way, to follow the general Words.

And in particular. All that right of way or passage, either on foot

or horseback, or with carts or carriages, in, upon, over, through, or

across all that new road which passes over and through certain parts

of the closes, pieces, or parcels of land, called , as the same way

or passage or road hath been used by the said , for the purpose

of more conveniently enjoying the said messuage or tenement and

premises hereby demised, or intended so to be.

4. Liberty to use Water on certain Days.

And also the full and free liberty, use, and enjoyment of all the

water flowing and running down a certain brook called brook,

(r) The words within brackets are mentioned in the lease ; and hence they

necessary only for the purpose of distin- may be omitted when the lease makes
guishing the premises demised from others mention of other property.

VOL. II, Q Q
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PARCELS. ^^ ^ cei'talii part of the brook lying below the mill on the said brook,

— called mill, in the parish of aforesaid, for all and every

use and purpose, from the hour of six in the morning of every Tues-

day, until the hour of six in the evening of every Saturday during

the said term of years.

5. A?20ther Form.

And also the full and free right and liberty at all times hereafter

during the said term of years to draw and raise out of the said

spring or well, now inclosed with a brick wall of a circular form, and

issuing and arising out of a certain field situate near the dwelling-

house of the said [lessor], and commonly called or known by the name

of field, being part of the said farm called farm, in the

said parish of , all such quantities of water as he the said [lessee],

his executors, administrators, or assigns, shall have occasion for, or

which shall be wanted or required for the use and consumption of the

said [lessee], his executors, administrators, or assigns ; and also fult

and free right, liberty, license, and authority, during the said tenn,

for him the said [lessee], his executors, administrators, and assigns,

and his and their servants and workmen, with horses and water-carts,

or otherwise, to enter into and upon the said farm of , for the

pui-pose of drawing and raising water from the said spring or well as

often as he or they shall have occasion, and to carry and convey the

same over the said farm and lands of to the said farm and lands

of .

6. T/t an Assignment or Surrender ofa Lease ; the Lease having been

jyremously recited.

All that the said messuage or tenement, and all and singular other

the premises comprised in and described by the said indenture of

lease, with their rights, members, and appurtenances.

7. The Lease, if not recited^ is sometimes referred to in the Parcels,

thus

:

—
All that messuage &c. [describing parcels at length], with their

rights, members, and appurtenances, all which said premises were

granted to the said [assignor] by a certain indenture of lease, bearing

date on or about (*) the day of , and made, or expressed to

be made [t), between [lessor] of the one part, and the said [lessee, or

(s) See ante, p. ,584 of this volume, n. (c). {t) See ante, p. 584 of this volume, n. (/.)
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assignor, or surrenderor'\ of the other part, for a term of yeara parcels.

thence next ensuing [or as the case may be, to be computed

from the -; day of ].

General Words.

[In addition to those enumerated in the Act to facilitate the

granting of certain Leases, (inserted in this Appendix, p. 577,)

the following particulars are sometimes enumerated, though

probably not strictly necessary :—

]

And all areas, courts, court-yards, warehouses, pumps, cisterns,

privies, sewers, gutters, and drains.

V.

EXCEPTIONS AND RESERVATIONS (^O-

1 . Reservation of Passage of Water, S^x.

Except and always reserved unto the said \lessor'\, his heirs or

assigns {x), and the lessees and occupiers for the time being of any

other buildings, lauds, or grounds, held of or belonging to the said

[Zessor], the free passage of water and soil coming or. to come off

and from any other buildings, lands, or grounds of the said [feso?-],

through the channels, sewers, drains, and watercourses now belonging

to, or which shall hereafter belong to, or which shall hereafter be

made in, upon, through, or under the said premises hereby demised,

such lessees and occupiers for the time being, on reasonable request,

paying their respective proportions of cleansing and repairing the said

channels, sewers, drains, and watercourses, as often as need shall

require.

2. Exception of Timber, and Reservation of Liberty to Lessor to enter

and cut same.

Except nevertheless and always reserved out of this present demise

unto the said [lessor^ his heirs and assigns, aU timber trees, of what

nature or kind soever, and all saplings of oak, ash, elm, sycamore,

and woods, underwoods, and coppice woods, which now are, or here-

after shall be left, standing, growing, or being in or upon the said

Exceptions
AND Reserva-

tions.

(w) As to the Exceptions and Reserva-

tions, see p. 37 et seq. of this volume,

(x) Or, " his executors, administrators,

Qu2

and assigns," according to the nature of

the reversion.
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AND RESER-

VATIONS.
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demised premises, or any part thereof, with free liberty to fell, hew,

stub up, cut down, root, work up, cut, cart, sell, dispose of, and carry

away the same in, by, and through any part of the said demised

premises, with his or their horses, carts, and carriages, or otherwise.

3. Exception of Mines, and Reservation of Liberty to Lessor to work

same.

Except out of this present demise and always reserved unto the

said [/essor], his heirs and assigns, all mines of copper, tin, lead,

and other metals and minerals, and all quarries of stone of any kind,

marble, and slate, with free liberty of ingress and egress to and for

the said \lessor\ his heirs and assigns, and to and for his and their

steward or stewards, ageut or agents, servants or workmen, to work

and dig the said mines, minerals, and quarries, and to search, dig,

and bore for any new mines, minerals, and quarries in or upon any

part of the said demised premises, and the copper, tin, lead, and other

metals and minerals there found, to lay, break, spell, cleanse, and

carry away, and the stone, marble, and slate to draw, lay, break,

hew, saw, and carry away, in, by, and through any part of the said

demised premises, at his and their respective wills and pleasures.

4. Reservation of Right of Hunting, S^^r.

Except and always reserved out of this present demise, unto the

said [/^ssor], his heirs and assigns, and his and their stewards,

servants, and agents, with or without any other or others in his or

their company, full and free liberty of hunting, hawking, fishing,

fowling, and setting in, upon, over, and through all or any part of the

said demised premises, at his and their respective wills and pleasures.

5. Exception of a House, and Reservation of Right of Wat/^ Trees,

SjX., and Mines, and Right of Sporting, and liherty to sue Tres-

passers in the Lessee's Name, on his being indemnified.

Except and always reserved out of this demise unto the said

[lessor'], his heirs and assigns, the dwelling-house and premises

called the Warren-House, together witli the ground aroimd the

same, particularly described in the plan in the margin of these

presents, and distinguished therein by the colour green, and also

a right of way to and from the same at all times, with horses, carts

and carriages, or otherwise, through the said demised premises ', and

also except all timber and timber-like trees, and all pollard trees.
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holly bushes, heirs, stemmers, and saplings, that now or hereafter shall

grow or be in or upon the said demised premises ; and all mines and

quarries on the said premises ; with full liberty of ingress, egress, and

regress for him the said [Zewor], his heirs and assigns, and his and

their agents and workmen, at all seasonable times, to mark, fell,

hew, square, cast and carry away the said timber and timber-like

trees, and to open and work such mines and quarries, and hand,

haul, and carry away the produce thereof respectively, and also to

view and survey the state of repair and condition of the said demised

premises ; and also except a right of hunting, shooting, fishing, and

fowling, thereon, unto and for the said [lessor], his heirs and assigns,

and his and their friends, at all times ; and to and for the said [lessor],

his heirs and assigns, to bring any action or actions against all

trespassers on the said demised premises, in the name of the said

[lessee], his executors and administrators, he and they being indem-

nified from all costs and damages attending the same ; and also

excepting and reserving unto the said [lessor], his heirs and assigns,

the right and liberty of planting on such parts of the Warren as he

or they shall think proper, allowing unto the said [lessee], his execu-

tors, administrators, or assigns, a reasonable compensation for the same.

EXCEPTIONS

AND RESER-

VATIONS.

6. Exception or Reservation of Waifs, S^-c.

Saving and reserving unto the said [lessor], his heirs and assigns,

all waifs, estrays, goods and chattels of felons, felons of themselves,

fugitives, and outlawed persons, happening or being in or about the

said demised premises, or any parts or part thereof, and all other

royalties, casual profits, and franchises whatsoever.

Clause of Reversion {y).

And the reversion and reversions, yearly and other rents and

profits of the said messuage or tenement and premises, [hereby
Reversion

demised, or intended so to be,] with their rights, members, and

appurtenances.

Clause of Estate [z] on an Assignment or Surrender of a Lease.

And all the estate, right, title, interest, property, possession,

benefit, and equity of redemption, claim and demand whatsoever, of EstateClause.

the said [lessee, or assignor^ or surrenderor,] of, in, to, or upon the

said messuage or tenement and premises, with their rights, members,

and appurtenances.

(y) See ante, p. 36 of this volume. (z) Ibid.
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HABENDUMS.

VI.

HABENDUMS (a).

1 . For a Term of Years certain, (b).

To HATE AND TO HOLD the Said messuage or tenement, and all and

singular other the premises hereby demised, or intended so to be,

with their rights, members, and appurtenances, unto the said [lessee],

his executors, administrators, and assigns, for the term of—— years

now next ensuing.

2. For a Term of Years to he computed from a Day prior to the

Lease.

To HAVE AND TO HOLD <kc. {as obove) unto the said [lessee], his exe-

cutors, administrators, and assigns, henceforth for the term of

years, to be computed from the day of now last past.

3. For Years, determinable on the Decease of the Lessee (c).

To HAVE AND TO HOLD <fec. (as ahove, No. 1,) unto the said

[lessee], his executors, administrators, and assigns, henceforth for the

term of years if the said [/essee] shall so long Uve.

4. For Years, determinable on ike Decease of the Survivor of three

Lives (d).

To HAVE AND TO HOLD <fec. (fls above) unto the said [lessee], his

executors, administrators, and assigns, henceforth for the term of

years, if A. of , now of the age of years or there-

abouts, B. of , now of the age of years or thereabouts, and

C. of , now of the age of years or thereabouts, or any or

either of them, shall so long live.

5. For a Term of Years, determinable by Notice or otherwise.

To HAVE AND TO HOLD &c. {as abovc) unto the said [lessee'], his

(a) As to the Habendum, see ante, (c) As to leases for years determinable

p. 47 et seq. of this volume, ^vith lives, see ante, vol. I., p. 670.

(b) As to leases for a term of years (d) Ibid.

cert.Tin, see ante, vol. 1., p. 668.
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executors, administrators, and assigns, henceforth for the term of habendums.
years now next ensuing ; but subject nevertheless to sooner determi- —:

nation in manner hereinafter mentioned.

6. To three as Joint-Tenants {e) for Years certain.

To HAVE AXD TO HOLD &c. {as above) unto the said A., B., and C,
their executors, administrators, and assigns, henceforth for the term

of years.

7. To three as Tenants in Common [f)for Years certain.

To HAVE AND TO HOLD «fec. {tts obove) unto the said A., B., and C,
in equal shares, as tenants in common, and their respective executors,

administrators, and assigns, henceforth for the term of years.

8. For the Life of the Lessee {g).

To HAVE AND TO HOLD <fec. {as above, No. 1,) unto the said [lessee']

and his assigns, henceforth for and during the term of his natural

life.

9. For the joint Lives of three ; the Lease to determine on the Death

of either.

To HAVE AND TO HOLD (fec. [as above) unto the said \lessee'], his

heirs and assigns, [or, as the case may be, his executors, admini-

strators, and assigns,] henceforth for and during the joint natural lives

of A. of , B. of , and C. of .

10. For Lives ; the Lease to determine on the Death of the Survivor.

To HAVE AND TO HOLD <fec. {as above) unto the said [lessee], his

heirs and assigns, [or, as the case may be, his executors, admini-

strators, and assigns,] henceforth for and during the natural lives of

A. of , of B. of , and of C. of , or the lives or hfe of

the survivors or sm-vivor of them (h).

(c) As to leases to parties aa joint the survivors or survivor of them are

tenants, see ante, vol. I., p. 537. not necessary, as a lease for three lives

(/) As to leases to parties as tenants will endure till the death of the sur-

in common, see ante, vol. I., p. 540. vivor (see ante, vol. I., p. 680) ; but the

(jr) As to leases for lives, see ante, addition of these words is useful, as

vol. I., p. 67fi. serving to denote to unprofessional ejes

(h) The words or the lives or life of the duration of the term.
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11. To several successively for their Lives {i).

To HAVE AND TO HOLD &c. [as abovc, p. 598, No. 1,) unto the said

A., B., and C, severally and respectively, and successively in the order

in which they are above named, and their several and respective assigns,

henceforth for and during the several and respective natural lives of

the said A., B., and C.

12. In a Lease for Years, determinable on the Death of ike Sur-

vivor of Three Lives, to commence on the Death of the existing

Tenant.

To ha\t; axd to hold all and singular the said premises hereby

demised, with their rights, members, and appurtenances, (except as

before is excepted,) unto the said \lessee\ his executors and administra-

tors, for the term of fourscore and nineteen years, if of ,

of , and of , or any or either of them, shall so

long live, the said term to commence and begin from and immediately

after the death of , now aged or thereabouts, or other

sooner determination of the estate and term now in being in the

said premises, determinable on his death, and not before.

YII.

REDDENDUMS [k).

1. Commonest Form.

Reddendcms. Yielding and paying therefor yearly during the said term hereby

granted the yearly rent or sum of £ , of lawful money of Great

Britain, without any deduction or abatement whatsoever, by equal

quarterly payments on the day of , the day of
,

the day of , and the day of , the first payment

thereof to become due and be made on the

next ensuing (Z).

day of

(i) See ante, vol. I., p. 683.

(Jc) As to the Reddendum, see ante,

p. 82 et seq. of this volume.

(J) This, in ordinary cases, is the

simplest and safest form of reddendum.

See ante, p. 88e^seg'.of this volume. Where

the lessee requires the payees of the rent

to be specified in the lease, the following

forms, according to circumstances, may be

adopted. Particular modes of reservation

prescribed by Parliament, as in the case of

a lease by husband and wife, under the

act of 32 Hen. 8, c. 28, (see ante, vol. I.,

p. 153), must be strictly observed. Some

forms will be found, post.
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REDDENDUMS.

2. Where Lessor is Owner of the Fee.

Yielding and paying therefor yearly during the said term hereby

granted unto the said \lessor'], his heirs and assigns, the yearly rent,

&c. (as above).

3. Where Lessor is Owner/or a Term of Years.

Yielding and paying therefor yearly during the said term hereby

granted unto the said \Iessor'\, his executors, administrators, and

assigns, the yearly rent &e. {as above).

4. In a Lease for Years, determinable on the Death of a Person.

Yielding AND paying &c. {as above, p. 600, No. 1); and in case the

said [cestui que vie] shall die on any other day than one of the said

days of payment, then also yielding and paying imto kc. a proportion-

able part of the said rent, for such time as shall elapse between the day

of the decease of the said [cestici que vie], and such of the said days of

payment as shall happen immediately before his decease ; the first

payment of the said yearly rent to become due and to be made on the

day of now next ensuing ; and the proportionable part of

the said rent, which shall become due on the decease of the said

[cestui que vie] to become due and be made immediately upon and

after his decease (w).

5. With an Exception in case of Fire.

Yielding and paying «fec. {as above) by equal quarterly payments

on the day of , ikc. {as above), (save and except, at all times

during the said term, such proportionable part of the said yearly

rent of & as shall or may grow due during such time as the said

messuage or tenement shall, without the hindrance of the said

[lessee], his executors, administrators, or assigns, be and remain unin-

habitable by reason of accidental fire) ; the first quarterly payment

&LC. {as above, p. 600, No. 1.) {n).

(in) This form serves to explain the c. 22. See ante, vol. I., p. 144.

intention to the parties themselves ; though (n) The covenant for payment of rent

such a reddendum is rendered unnecessary must have a corresponding exception,

by the Apportionment Act of 4 W. 4.
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BEDDENDUMS.

6. Bents varying in Amount.

Yielding and paying therefor yearly during llie first years

of the said term the yearly rent or sum of 50/., and yearly during the

residue of the said term the yearly rent or sum of 70/., to he re-

spectively payable and paid quarterly on the day of <fec., without

any deduction or abatement whatsoever, the first of the said quarterly

payments of the said yearly rent or sum of 50/. to become due and

to be made on the day of now next ensuing, and the first of

the said quarterly payments of the said yearly rent or sum of 70/. to

become due and to be made on the day of , which will be

in the year of our Lord .

7. Distinct Reddendumsfor different Premises comprised in the same
Lease (o).

Yielding and paying yearly during the said term hereby granted,

for or in respect of the said messuage or tenement and premises first

hereinbefore particularly described {p), the yearly rent or sum of

£/ , and for or in respect of the said piece or parcel of land and

premises secondly hereinbefore particularly described {q), the yearly

rent or sum of £ , the said several yearly rents or sums to be

payable and paid, without any deduction or abatement whatsoever,

quarterly, on the day of , the day of &c., the

first payment thereof respectively to become due and be made on the

day of now next ensuing.

8. 0/ a proportional Part of Bent on Determination of Lease hy

Lessor s Re-entry under the Proviso {r).

And yielding and paying a proportionate part of the said rent or

sum of £ for the period, if any, which may happen to elapse

between any one of the said quarterly days of payment and the period

of the determination of the said term, if the same shall happen to

determine under the proviso for re-entry hereinafter contained, such

proportionate part to be payable immediately on such determination.

(o) A Reddendum of this kind will not premises situate at aforesaid."

involve the necessity for distinct ad valo- (/•) By entering for a forfeiture during

rem stamps. See ante, p. 557 of this a current quarter, the lessor will lose his

volume. rent for that quarter ; while, by subse-

(2>) Or, " for or in respect of the said quently .accepting the rent, he \\\\\ waive

piece or parcel of land called ." the forfeiture : inconveniences which may

(5) Or. " for or in respect of the said be avoided by this form.
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REDDENDUMS.

9. In Leases undey^ Powers.

Yielding and PAYma therefor yearly during the said term hereby

granted unto the said {lessor or a^jpointor], or the person or persons

who for the time being shall be entitled to the hereditaments and

premises in reversion or remainder, the rent or sum of £ <kc.

{as above), the first payment &c. {as above).

10. Of Money during the First Year, and Corn for the Residue of
the Term.

Yielding and paying unto the said [lessor], his heirs and assigns(s),

for the first year of the said term hereby granted, ending on the

day of , the rent or sum of £> ; And also for the next seven

years of the said term hereby granted, the yearly rent of bushels

of good, sound, clear, and merchantable wheat, the said several

and respective rents to be paid and made without any deduction or

abatement whatsoever.

11. 0/ a Wheat and Malt Rent to a College, or of Money in lieu

thereof.

Yielding and paying therefor yearly and every year dm-ing the said

term, unto the said provost and scholars and their successors within

the said College of Eton, gallons of good, sweet, seasonable, and

merchantable wheat of the best sort, and gallons of good, sweet,

and merchantable malt of the best sort, such as shall be approved and

allowed of by the bursars, bakers, and brewers of the said college, or

any other person thereunto appointed by the said provost of the said

college for the time being, the one half of the said wheat and malt

to be delivered yearly on the day of , and the other half on

the day of , or, in default thereof, the said [lessee], his

executors, administrators, or assigns, to pay so much ready money for

the said wheat and malt, after the rate at which the best wheat and

malt shall be sold in the market of Windsor the next market-day

before the said wheat and malt respectively shall be due.

12. Of a Money Rent varying with the Average Price of Corn for
a given Number of Years.

Yielding and paying therefor unto the said Earl [lessor] and his

(s) Or, according to the nature of the reversion, " his executors, adniiniatrators,

and aesigns."
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REDDENDUMS assigns, during his life, and after his decease to the person or persons

who for the time heing shall be entitled to the reversion of the said pre-

mises expectant on the determination of the said term hereby granted,

the yearly rents or sums following, (that is to say), for and during the

first four years of the said term hereby granted, the yearly rent or

sum of £i , of lawful money of Great Britain, being the value of

bushels of British wheat, calculated at the average price of

such wheat, as ascertained by the corn returns for the city of Lon-

don for the four years immediately preceding the day of the date of

these presents [t) ; And for and during the next four years of the

said term hereby granted, to be computed from the 25th day of

March, which will be in the year 1851, such clear yearly sum of

lawful money aforesaid as shall be equal to the value of the like

number of bushels of British wheat, calculated as aforesaid, for the

four years immediately preceding the said 25th day of March, 1851;

And for and during the last four years of the said term hereby

granted, to be computed from the 25th day of March, 1855, such

clear yearly sum of lawful money aforesaid as shall be equal to the

value of the like number of bushels of British wheat, calcidated as

aforesaid, for the four years immediately preceding the said 25th

day of March, 1855 ; such average prices to be ascertained and

determined, by and at the expense of the said Earl and his assigns,

and of the person or persons for the time being entitled as aforesaid ;

and the said several and respective rents to be paid quarterly, with-

out any deduction or abatement whatsoever, on the 24th day of June,

the 29th day of September, the 25th day of December, and the

25th day of March, in every year of the said term, by equal portions,

the first payment thereof to become due and be made on the 24th

day of June now next ensuing.

13. Additional Rent in case demised Premises shall be used for
Trade.

Yielding and paying <fec. {as above, p. 600, No. 1); and in case the

said \Ussee\, his executors, administrators, or assigns, shall at any time

during the said term use, or pei*mit or suffer the said premises, or any

part thereof, to be used, for any art, trade, or business whatsoever, with-

out the license in writing of the said [/eswr], his heirs or assigns (m),

for that purpose first had and obtained, then likewise yielding and

paying, during such time as the said premises, or any part thereof,

(<) Supposed to be dated 25th March, reversion, " his executors, administrators,

1847. or .assigns."

(?t) Or, according to the nature of the
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shall be so used, (over and above the said yearly rent hereinbefore reddendums.
reserved,) unto the said [lessor], his heirs and assigns {x), the further

yearly rent or sum of £ , to be paid and payable quarterly by

equal portions, on the same quarter-days and times in every year as

are hereinbefore mentioned for payment of the said yearly rent

hereinbefore reserved, the first quarterly payment thereof to become

due and be made on such of the said quarterly days as shall next

happen after all or any part of the said demised premises shall be so

used as aforesaid.

14. Of one Rent in time of Peace, and augmented 'Rent in time

of War.

Yielding and payixg therefor unto the said [fos^or], his executors,

administrators, or assigns, yearly, during so much of the said term

hereby granted as England shall be at peace with every European

or American power or state, the yearly rent or sum of 85/. of lawful

money of Great Britain, and dm-ing so much of the said term, after

the first three years thereof, as England shall be at war with any

European or American power or state, the rent or sum of 100/., of

like lawful money ; such augmented or increased rent or sum of 100/.

to commence to be payable from and after declaration of war, or

letters of marque shall be granted by either power or state, and

continue payable until peace shall be proclaimed between such con-

tending powers or states ; the said respective rents to be payable by

two equal half-yearly payments, on the 25th day of March and the

29th day of September in every year of the said term, the first pay-

ment thereof to be made and begin on the 25th day of March next

ensuing the day of the date of these presents.

1 5. Another Form.

Yielding and paying kc. [as olove, p. 600, No. 1,) the several rents

or sums hereinafter mentioned, on the day of and the

day of , by equal portions, (that is to say), during so much of

the said term hereby granted as Great Britain shall be at war with any

European power, the yearly rent or sum of 100/., and at all other times

during the said term, the yearly rent or sum of 85/. ; the said yearly

rent of 100/. to be paid and payable on every rent-day which shall

happen during the present or any future war, and the said yearly rent

(x) Or, according to the nature of the reversion, " his executors, administrators,

or assigns."
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BEDDENDUMS. ^^ 851., to be payable at all other times during the said term hereby

granted ; the first payment of the said rent, whether the same shall

be at the rate of 1 00/. or 85/., to become due and be payable on the

day of now next ensuing.

1. Rent in Moieties, and additional Rentfor every Acre converted

into Tillage (?/).

Yielding and paying therefor yearly during the said term

hereby granted, for or in respect of the said first-mentioned undi-

vided moiety of the said premises, unto the said A. B., his heirs and

assigns, or to the person or persons who for the time being shall

be entitled to the same moiety in reversion or remainder expectant on

the said term of years hereby granted as aforesaid, the yearly

rent or sum of £ ; And unto the said CD., his heirs and

assigns, for or in respect of his undivided moiety of the said premises,

the like yearly rent or sum of £ ; And also yielding and paying

unto the said A. B., his heirs and assigns, for or in respect of his

said moiety of the said premises, or unto the person or persons who

for the time being shall be entitled to the same moiety in reversion

or remainder expectant on the said term hereby granted, the yearly

rent or sum of £ ; and unto the said CD., his heirs and assigns,

in respect of the other moiety of the said premises, or unto the person

or persons who for the time being shall be entitled to the same

moiety, the like yearly rent or sum of £ , for each and every acre,

and in that proportion (as to each moiety) for any less quantity than

an acre of the said premises, Avhich shall be ploughed or converted

into tillage, and to continue thenceforth, diu-ing the said term hereby

granted, payable as before mentioned ; the said several and respective

rents to be payable and paid quarterly, on the day of , <fec.,

in every year, the first payment of the said rents of £ and £
to become due and be made on the day of now next

ensuing, and the first payment of the said other rents to become due

and be made on such of the said quarterly days of payment as shall

first happen after the said premises, or any part thereof, shall be so

ploughed or converted into tillage as aforesaid.

17. Of Sums paid by Lessor for Premiums of Insurance, on

Lessee's Neglect to insure.

And also yielding and paying unto her Majesty, her heirs and

{y) As to penal rents, see ante, p. 107 ct seq. of this volume.
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successors, on demand from time to time, in addition to the rent or reddendums
sum hereinbefore reserved, such sum or sums of money (if any) as her

Majesty, her heirs or successors, or the commissioners for the time

being of her Majesty's woods, forests, land revenues, works, and

buildings, shall, at any time or times hereafter previously to the

expiration of the said term hereby granted, pay for insuring against

loss or damage by fire, in manner hereinafter mentioned, the said

messuage and buildings hereby demised, and every or any additional

building which shall during the same term, with the approbation of

the said commissioners for the time being, be erected on the said

ground hereby demised, in case the said [lessee], his executors,

administrators, or assigns, shall neglect to insure and keep insured

the said messuage and buildings, pursuant to the covenant for that

purpose hereinafter contained.

18. Of Sums paid by Lessorfor Painting and Repairs, on Lessee's

Default.

And also yielding and paying unto her Majesty, her heirs and

successors, on demand from time to time, in addition to the rent or sum
hereinbefore reserved, such sum or sums of money (if any) as her

Majesty, her heirs or successors, or the said commissioners for the

time being, shall from time to time during the said term hereby

granted pay for the painting of the outside wood and iron work of the

said messuage and buildings, or for recolouring and rejointing the

outside stucco work, or for cleaning the outside stone work of the

same premises, in case the said {lessee], his executors, administrators,

or assigns, shall neglect to cause such works, or any of them, to be

done at the times and in the manner in which the same are herein-

after convenanted to be done by him or them.

19. To Tenant for Life, and Reversioner for the Time being, a
certain Rent for Lands to he built on ; a certain Rent for
Pasture Land, subject to Increase on such Land being used for
any other Purpose than Pasture ; Lease being made under a
Power,

Yielding and paying therefor yearly unto the said [tenant for life]

and his assigns, during so long of the said term as he shall live, and

after his decease to the person or persons who for the time being

shall be entitled to the reversion or inheritance of the said demised pre-

mises immediately expectant on the determination of the said term,

the yearly rent or sum of 103/. lis., being at and after the rate of 9Z.

per acre for the two pieces or parcels of land first hereinbefore
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REDDENDUMS. described, containing respectively 3a. 3r. 25p. and 5a. 1r. 12p., which

are intended to be built on by the said [lessee], his executors, adminis-

trators, or assigns ; and of 5/. per acre for the two pieces or parcels of

land lastly hereinbefore described, containing 3a. 1r. 30p. and 2r. 25p.,

which are not intended to be built on at present, but are intended to

be used as pasture land ; and in case the said last-mentioned pieces

or parcels of land, or either of them, or any part of the same respect-

ively, shall at any time hereafter during the said term be built on by

the said [lessee'], his executors, administrators, or assigns, or be used

for any other purpose than as pasture land. Then yielding and paying

as aforesaid the additional yearly rent of 16/. 7*. 6d., being at and

after the rate of 4/. more per acre for the said last-mentioned pieces

or parcels of land, which shall thenceforth continue payable during

the residue of the said term, such yearly rents to be paid by four

equal quarterly payments, on the 2nd day of May, the 2nd day

of August, the 2nd day of November, and the 2nd day of

February in every year, free from all rents, taxes, and impositions

whatsoever, whether parochial or parhamentary, either now or here-

after to be rated, taxed, or imposed upon the said premises hereby

demised, or intended so to be, or any part thereof, or upon the landlord

or tenant thereof for the time being (except land-tax); the first quar-

terly payment of the said rent of 103/. 11*. to be made on the 2nd

day of May, 18— ; and the first quarterly payment of the said addi-

tional rent of 16/. 7s. 6c?. to be made on the first of the said quarter-

days which shall happen after the said two pieces of land lastly above

mentioned, or either of them, or any part of the same respectively,

shall be built on or used for any other purpose than as pasture land.

I

I

20. Monthly/, of one-eighth of Coals landed ^c, or one-eighth ofthe

Money to be produced hy Sale thereof.

Yielding and paying therefor every calendar month, on the first

Monday in every such month, during the said term hereby granted,

one full eighth part of the coals to be found, worked, dug up, brought,

and landed in or on the said premises, or, in lieu thereof, at the choice or

election of the said [^lessoi-], his heirs or assigns, [or, as the case may

require, his executors, administrators, or assigns], one full eighth

part of all the moneys which shall be received by sale of the said

coals.

21. Of a Peppercorn.

Yielding and paying therefor yearly during the said term hereby

granted the rent of one peppercorn, if the same shall be lawfully

demanded.
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22. On a Lease by Husband and Wife, under the Statute of keddendums.

32 Hen. 8, c. 28 {z).

Yielding and paying therefor yearly during the said term hereby

granted unto the said \Jmsba7id and %cife\ and the heirs of the said

[2y«/c;], the yearly rent or sum of £> , &c. {concluding as above,

p. 600, No. 1.)

23. OfRedeemed Land-Tax in Ecclesiastical Lease {a).

Yielding and paying therefor yearly during the said term hereby

granted, unto the said Lord Archbishop and his successors, the yearly

rent or sum of <£ , of lawful money of Great Britain ; And also the

yearly rent of £ , of like lawful money, for redeemed land-tax

;

the said yearly rents hereby reserved to be payable and paid at Lam-

beth Palace, in the said county of Sm-rey, by equal quarterly pay-

ments, on the day of , &;c., &c., clear of all deductions whatso-

ever, the first quarterly payment of the said several rents to become

due and be made on the —— day of next.

VIII.

COVENANTS [h).

LIENS.

1. By Lessee with Lessor.

And the said [lessee] doth hereby, for himself, his heirs (c), execu- covenants.

tors, administrators, and assigns [d), covenant with the said {lessor'], liens.

his heirs and assigns (e), that &c.

2. Bi/ two Lessees jointly and severally with Lessor.

And the said [lessees'] do hereby jointly, for themselves, their

heirs, executors, administrators, and assigns, and each of them seve-

rally doth hereby, for himself, his heirs, executors, administrators,

(2) See ante, vol. I., p. 152. The p. 363 e* seg. of this volume,

covenant for payment of rent should be (cZ) The covenant should extend to the

framed in coiTcsponding terms. assigns, to guard against any question

(a) Sec ante, vol. I., p. 84. arising on the second rule in Spencer's

(h) As to the covenants, see ante, case, ante, p. 405 of this volume.

p. 155 et seq. of this volume. (e) If the lessor be seised in fee; but

(c) The covenantor covenants for his if possessed of a term only, then, his

heirs, for the reasons explained aiitcj executors, administrators, and assigns.

VOL. II. K R
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COVENANTS, ^nd assigns, and as to and concerning only his own acts, deeds, and

LIENS. defaults, covenant with the said [lessor], his heirs and assigns (/"),

that &c.

3. Bi/ Lessee, with Husband and Wife seised in Right of the Wife,

And the said [lessee] doth hereby, for himself, his heirs, executors,

administrators, and assigns, covenant with the said [Jiushand'} and

his wife, and the heirs and assigns of the said \wife\, that &c.

4. By each of two Lessors, to the extent of a Moiety of Damages.

And each of them the said [lessor
s'l,

severally and apart from the

other of them, doth hereby, for himself, his heirs, executors, and

administrators, and so as to be answerable or accountable only to

the extent of one equal half-part of the damages to be recovered

under or by virtue of the covenant hereinafter contained, covenant

with the said [lessee'], his executors, administrators, and assigns (_^),

that, &c.

5. By each of two Lessees., on an Assignment of their respective

Leases, by one Deed, as to the Lands comprised in his Lease.

And the said A. B. doth hereby, for himself, his heirs, executors,

administrators, and assigns, and so far only as relates to or concerns

the said messuage or tenement and premises comprised in and demised

by the said indenture of lease bearing date on or about the said

(Jay of ; And the said C. D. doth hereby, for himself, his heirs,

executors, administrators, and assigns, and so far only as relates to and

concerns the said messuage or tenement and premises comprised in

and demised by the said indenture bearing date on or about the said

of , covenant &c.

(/) If the lessor be seised in fee ; but tors, and assigns, if the lease be granted

if possessed of a term only, tlicn, his to the lessee and his heirs (as special oc-

executors, administrators, and assigns. cupants) for a life or lives. See ante,

(g) His heirs, executors, administra- vol, I., p. 688.
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COVENANTS CONTINUED.
By Lessee.

1. To pay Rent (A).

2. To pay Taxes and Rates, &c. {i).

3. To Repair [j).

4. To Paint outside every Year.

5. To Paint and Paper inside every Year.

6. To Insure from Fire ; to show Receipts ; and

rebuild in case of Fire [k).

7. To permit Lessor to view state of Repaii's, and to

repair according to notice
(
I).

8. Not to use demised Premises as a Shop (m).

9. Not to assign without leave (n).

10. To leave demised Premises in good repair (o).

COVENANTS
BY LESSEE.

As these several
covenants are in-
serted at length
(as well as in their

abridged form)
in the Act of 8 &
9 Vict. e. 124,
to facilitate the
granting of cer-
tain leases, (ante,

p. .580 el scj.

of this volume,
column II.), it is

considered unne-
cessary to repeat
them here.

11. To insure future Buildings when covered in, and to increase

Insurance, when completed.

And also, that he the said [fes-see], his executors, administrators,

or assigns, shall and will, at his and their own expense, from time to

time insm*e, or cause to be insured, and during the said term kept

insured, every additional building which may hereafter, with such

approbation as is hereinafter mentioned, be built on the said ground

hereby demised, or any part thereof, and effect the same within six

days after each such building shall be built or covered in, or within

six days after such earlier period at which the said [/essre], his exe-

cutors, administrators, or assigns, shall be required by her Majesty's

bailiff or receiver-general of the said premises, or by the commis-

sioners for the time being of her Majesty's woods, forests, land-reve-

nues, works, and buildings, or their architect or agent for the time

being, so to do, in such sum or sums of money as shall be equal to two

fifth parts at least of the actual value thereof respectively ; and will

increase the amount of such insurances respectively, when and as

each such building shall be completed, so as to make the sum insured

thereon equal to three fourth parts at least of the then value thereof.

(7i) As to this covenant, see p. 1 fi2

ct seq. of this volume.

(i) As to this covenant, see p. 1 69 ct

seq. of tliis volume.

{j) As to this covenant, sec p. 182

€t seq. of this volume.

(Jc) As to this covenant, see p. 220 et

seq. of this volume.

(I) As to this covenant, sec p. 215 et

seq. of this volume.

(rti) As to this covenant, see p. 229

et seq. of this volume.

(ii) As to this covcn.ant, see p. 238

el seq. of this volume.

(o) As to this covenant, sec p. 182

et seq. of this volume.

R R 2
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COVENANTS 12. To lay out a given Stmi in Repairs, and produce Vouchers.

BY LESSEE. That he tlie said \lessee\ his executors, aclmiuistrators, or assigns,

~
will, within the first three years of the said terra hereby granted, lay

out and expend the sum of =£ at least in and upon the substantial

repairs of the said demised premises, and every part thereof ; the appli-

cation of the said sum, and the said reparation of the said premises as

aforesaid, to be from time to time surveyed, inspected, and approved by

such proper person or persons as the said [/esso?-], his heirs or assigns,

shall appoint and direct to survey and inspect the same ; And also that

he the said [/essee], his executors, administrators, and assigns, will, when

required, produce and deliver to the said [/essor], his heirs or assigns,

the bills and receipts of the different tradesmen employed in doing

such repairs as aforesaid, for the respective sums to be paid them

for that purpose, or duplicates thereof.

13. To pay Share of Expense of Mepairing Ways, 8^c., the Amount

to he Recoverable as Rent in Arrear.

And also will from time to time pay and allow a reasonable pro-

portion towards the expenses of making, supporting, and repairing

all ways, roads, pavements, party-walls, or party-fence-walls, or

fences, gutters, drains, sewers, pipes, and watercourses, belonging,

or which at any time shall belong, to the premises hereby demised,

or which shall be used for the convenience of the same, or any part

thereof, in common with said premises near or adjoining thereto, or

which shall be reasonably required by the architect or surveyor for

the time being of the said Lord Archbishop, or his successors, to be

made and formed for the purpose of being so used, and towards the

expenses of cleansing such gutters, drains, sewers, pipes, and water-

courses, such proportion to be ascertained by the architect or sur-

veyor for the time being of the said Lord Archbishop, or his successors;

and that in default of payment of such proportion, the same shall be

recoverable as or in the nature of rent in arrear.

14. Another Form.

And also, that he the said [lessee^, his executors, administrators,

and assigns, shall and will from time to time, during the said term,

pay a reasonable share of the charges of making, repairing, and

cleansing all party-walls, fences, sewers, drains, gutters, and other

easements belonging, or which shall belong, to the said premises

hereby demised, in common with the owners or occupiers of any

adjoining premises.
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15. To procure supply of Water for demised Premises from a covenants

particular Company. ^^ lessee.

And also, that he the said [lessee], his executors, administrators, aud

assigns, shall and will, during the said term hereby gi-anted, procure

the supply of water for the said messuage and premises hereby

demised from such company or source as shall or may be from time

to time named for that pm-pose by the commissioners for the time

being of her Majesty's woods, forests, laud-revenues, works, and build-

ings, provided that such company so to be named shall yield water

for that supply; of as good quality, in a sufficient quantity, and on

as reasonable terms as the same company shall supply other pre-

mises in the same vicinity or neighbom'hood, or as the premises

hereby demised could be supplied by any other company or persons.

1 6. By Lessee of a Public House., to Purchase his Porter of Lessor (/>),

and that Lessee's Underlessee or Assignee shall enter into a

similar Covenant.

That he the said [lessee], his executors, administrators, and assigns,

wiU at all times during the said term, as often as his or their occa-

sion shall require, purchase of and from the said [lessor'], his execu-

tors or administrators, either alone or jointly with his or their

partner or partners for the time being, or such other person or

persons carrying on the business of brewers as he the said [lessor],

his executors or administrators, shall appoint, all the beer, called

porter, that shall be sold and disposed of in the said house,

called the , or drawn in the same for sale ; and shall not deal or

contract with any other person or persons for any porter to be sold or

drawn in the said house, provided that the said \lessor'\, his executors

or administrators, shall at such times deal in and vend such porter as

aforesaid, and be willing to supply the same to the said [lessee], his

executors, administrators, and assigns, at the fair current market price

thereof. And also that if at any time hereafter during the said term the

said {lessee~\, his executors, administrators, or assigns, shall grant any

underlease of, or assign over his interest in, the said premises, there

shall be contained in such underlease, or in the deed whereby his

interest shall be assigned, a covenant on the part of the underlessee

{jj) As to a covenant of this kind running witli the kntl, sec p. 410 of this

volume.
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COVENANTS or assignee, his or her executors, administrators, or assigns, to be

BY LESSEE, entered into with the said [/e*5or], his executors and administrators,

who shall be made parties for the purpose, to the same or the like

eflfect, and subject to the same or the like proviso, mutatis mutandis,

as is lastly hereinbefore contained.
I

17. That Lessor and his Tenants shall have Watercourse through

demised Premises.

And also, that the said Lord Archbishop, and his successors and

assigns, and his and their tenants, shall have free liberty of water-

course in and through the premises hereby demised, from any adjoin-

ing premises, or other estates belonging to the See of Canterbury, by

means of the sewers, drains, or channels there, to carry off the water

from the other houses near or adjoining thereto; the person or persons

forming or using any such watercourses making good all damage

occasioned thereby, and contributing to the expense of keeping in

repair and cleansing the same.

18. Not to obstruct Lights by Building.

And shall not, by building or otherwise, stop or obstruct any light

or lights belonging to any messuage or tenement, the estate or inte-

rest whereof in possession or in reversion is in the mayor and com-

monalty and citizens of the city of London.

19. hi aBuilding Lease.,not to permit Thoroughfare over Premises.

And also, that the said [lessee'], his executors, administrators, or

assigns, will not, at any time or times during the said term, permit

any way or thoroughfare over or through any part of the said pre-

mises hereby demised.

20. Not to Assign Premises or Underlet themfor a longer Term

than a Year, without giving Lessor a Right of Pre-emption.

And also, that the said [lessee], his executors or administrators,

shall not nor will, at any time during the said term, assign and trans-

fer the said premises, or any part thereof, or underlet the same, or

any part thereof, for a longer term than one year to any person or

persons whomsoever, except a person or persons who shall have

entered into partnership with him the said [lessee], his executors or

administrators, in the business which shall then l)e carried on bv him
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or them at the said factory aud premises, or to whom the said [lessee], covenants

his executors or administrators, shall have assigned the whole or by lessee.

some part of his said busiuess, without first offering to sell and assign

the same premises, with the buildings and erections thereon, to the

said [lessor], or other the person or persons who shall then be entitled

to the reversion of the said premises immediately expectant on the

determination of the said term, at a fair valuation, to he made by two

indiiferent persons, one to be chosen by the said [lessee], his execu-

tors or administrators, and the other by the said [lessoi^], or other the

person or persons entitled as aforesaid ; and in case of the dis-

agreement of such two persons, then by an umpire, to be chosen for

that purpose by such two persons before they proceed to make such

valuation ; and in case the said [lessor], or other the person or persons

then entitled as aforesaid, shall refuse or decline to take to and pur-

chase the said premises at such valuation, or shall omit or neglect to

give notice of his or their determination so to do, for the space of

three calendar months next after such offer shall be made in writing

to him or them as aforesaid, it shall be lawful for the said [lessee],

his executors or administrators, to assign, or transfer, or underlet the

said premises, or any part of the same, to any person or persons

whomsoever, as he or they shall think fit.

21, To leave Assignment or Underlease at Office o/" Lessor's Solicitor,

for Registry.

That in case the said premises, or any part thereof, shall be

assigned or underlet for all or any part of the term hereby granted,

every or any assignment or underlease to be so made shall, within

three calendar months after the execution of the same, be left for not

less than seven days at the oflSce of the sohcitor for the time being

of the said Duke [lessor], his heirs, appointees, or assigns, to the

intent that the same may be there registered, and such registry to

be at the expense of the said [lessee], his executors, administrators,

or assigns.

22. To keep the Orchards fully planted^ and preserve same from
injury hy Cattle j in a Lease in Devonshire {q).

And also, that the said [lesseel, his executors, administrators, aud

assigns, will, at all times during the said term, keep the orchards full

(5) In addition to the forms contained found in the precedents of farming leases

in this division of the Appendix, a great inserted in a subsequent part,

variety of agricultural covenants will be
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treed, and planted with good thriving young apple trees of such sorts

and sizes as the said [lessor], his heirs or assigns, shall direct; the

said [lessee], his executors, administrators, or assigns, taking the old

decayed trees in lieu thereof ; and will fence out and preserve the

same from being injured by cattle or otherwise, and not suffer any

cattle that may injure the trees in such orchards to depasture therein.

23. To keep Lawn and Garden in order, and preserve Fruit

Trees and Flowers.

And also shall and will, at his and their own costs, keep up and

preserve in good condition the lawn and garden belonging to the said

messuage, in the same order and form as the same respectively are

now in, and the fences and walls around and about the same ; and do

or cause to be done, in proper and reasonable times of the year, and

in a jiroper manner, all necessary work in and to the same, and, in

particular, for the preserving, cherishing, encoiu-aging, and keeping

in health and bearing the wall and other fruit trees, and the herbs,

shrubs, plants, flowers, and roots now growing, or henceforth during

the said term to grow therein, and for the due, orderly, and season-

ably manuring, cultivating, and cropping the same during the said

term

24. Not to convert old Meadow into Tillage, nor mow tvithout

manuring same, except ichere well fiooded ; the Lands lying

in the County of Devon.

And shall not nor will break up or convert into tillage any of the

old meadow or pasture ground belonging to the said demised premises;

and shall not mow the same without manuring every acre thereof

with eight hogsheads of good well-burnt stone lime, or 120 seams

of good rotten dung, and so in proportion for a less or greater quan-

tity than an acre, except such part of the meadow lands as shall have

been well flooded with water in the winter preceding every mowth.

25. Not to make Hedges, except under certain Conditions; in a

Lease of Lands in Devonshire.

And shall not nor will, at any time during the said term, permit

or sufter the growth of the hedges to be cut without new making the

same ; nor make any of the hedges on the said premises, unless the

adjoining ground, if tillage ground, shall be in tillage for the first

crop, and then shall and will new make, cast, lade, dyke, and thatch
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such hedges in a liusbandlike manner ; And shall not nor will per- covenants

mit any wood to be cut under seven years' growth, nor any in the by lessee.

last two years of the said term ; And shall and will give notice in

writing unto the said [lessors], or one of them, their, or one of their

heirs or assigns, at least one clear month previously to the time of

making any hedge, that the trees, plants, and saplings which are

intended to remain therein may be marked.

26. To provide Heed for Thatching, on a certain Allotcance being

made to him.

And further, that the said [lessee], his executors, administrators,

and assigns, will, from time to time and at all times during the said

term, find and provide reed for thatching the said messuage or

tenement, barns and stables, on being allowed after the rate of one

guinea for every one hundred nitches, each nitch when dry to weigh

twenty-eight pounds one with another ; And will fetch and carry all

materials for thatching the same, and find a sufficient quantity of

spar-sticks, gratis.

27. That Lessor may, in last Year of Term, enter on part of

demised Premises to prepare next Wheat Crop.

And also, that the said [lessor], his heirs or assigns, and his or

their succeeding tenant, shall be at liberty, at any time after the 24th

day of June in the last year of the said term, to enter upon such part

of the said demised lands, not exceeding twenty acres, as shall be in

course for wheat in the succeeding year, the same to prepare for his or

their wheat crop, and do the needful husbandry thereon, allowing unto

the said [lessee], his executors, administrators, or assigns, a reasonable

compensation therefor.

28. To employ the Clerk ofLessors {a Municipal Company) to prepare

Deeds, on Lessee's Assigning or Underletting ; or, in default,

to p)(iy Penal Rent.

And also, that if the said [Ze^see], his executors, administrators,

or assigns, shall at any time hereafter assign this present lease, or

demise, or underlet, or part with the said premises, or any part thereof,

(except by will or codicil, or for securing money to be lent on mort-

gage, or for granting annuities to be secured on the same premises,)

then and in every such case he and they will employ the clerk for the

time being of the said [lessors], or their successors, to make, draw,

and engross all and every the underleases, assignments, and other
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COVENANTS iustrumcnts in writing, respecting or relating to the said demised

BY LESSEE, premises, or else will, for each and every omission so to do, forfeit

and pay to the said [lessot's], or their successors, for the use of theii*

said clerk for the time being, 51. of lawful money of Great Britain,

which, in default of payment thereof, when demanded, shall be con-

sidered as an arrear of rent, and be recoverable and recovered

accordingly.

I

COVENANTS 29. For Lessee s Quiet Enjoyment (»).

BY LESSOR.
Tjjj. form will be found in the Act to facilitate the granting of

certain leases (8 & 9 Vict. c. 124), inserted in this Appendix, ante,

p. 583, column II.

30. Tofind Lessee rough Timber for Repairs.

And also, that he the said \lessor'\, his heirs and assigns, will,

from time to time and at all times during the said term, find, provide,

and allow unto the said \^lessee\ his executors, administrators, and

assigns, on the said demised premises, or within four miles thereof, a

sufficient quantity of rough timber for keeping the said premises, with

the gates, posts, pales, rails, and fences thereon, in proper condition

and repair, upon request in writing, specifying the quantity wanted

for that purpose, being made by the said [lessee], his executors,

administrators, or assigns.
i

31. To Rebuild or Repair in case ofFire.

That in case the said premises hereby demised, or any part

thereof, shall, at any time or times during the continuance of this

demise, happen to be damaged or destroyed by fire, he the said

[lessor], his heirs or assigns, will, with all convenient speed, repair or

rebuild the same premises which shall or may happen to be damaged

or destroyed by fire as aforesaid, and make the same again fit for the

habitation of the said [lessee], liis executors, administrators, or assigns.

32. To lay out a given Sum in Repairs, in case of accidental Fire;

on the grant ofa Lease in Reversion.

That if the said buildings hereby demised, or any part thereof,

shall, at any time or times from the day of the date hereof, imtil the

commencement, and thence during the continuance, of the term

hereby granted, be burnt down or damaged b}- fire, (other than

(r) As to this covenant, sec p. 284 ct sc^. of tliis volume.
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through the wilful neglect or default of the said [lessee], his executors, covenants

administrators, or assigns,) and in case every or any such assign- by lessor.

luent or underlease shall have been so left for registry as aforesaid,

and no hazardous trade or business shall be carried on upon the

said premises without consent as aforesaid, but not otherwise, the

said Duke [Zessor] shall forthwith lay out and expend (whether any

insurance from fire shall have been effected upon the said premises or

not) the sum of £ , or so much thereof as may be sufficient for

making good such loss or damage, or so far as the same will extend

for that purpose, upon the same plan as before such fire happened,

or such other plan as by the surveyor for the time being of the said

Duke [lessor], his heirs, appointees, or assigns, shall be approved.

33. Covenants foi' Title in an Assignment of Leaseholds, confined to

the Acts and Defaults of the Assignor (s).

And the said [assignor] doth, «fec. {Lien, as in p. 609 of this

volume, No. 1), that, notwithstanding any act, deed, or thing whatso-

ever made, done, or suffered to the contrary by him the said [assignor],

the said [hereinbefore in part recited] indenture of lease is still in full

force for the said residue of the said term thereby granted, and neither

void nor voidable ; And also, that, notwithstanding any such act,

deed, or thing as aforesaid, he the said [assignor] now hath in

himself good right, by these presents, to assign the said messuage or

tenement and premises, with their rights, members, and appurtenances,

imto the said [assignee], for the residue of the said term of

years, in manner aforesaid ; And also, that, subject to the payment

of the rent, and the observance and performance of the covenants,

provisoes, and conditions in the said lease contained, and by or on

the part of the said [lessee'], his executors, administrators, or assigns,

to be observed and performed, it shall be lawful for the said

[assignee], his executors, administrators, or assigns, henceforth

during the residue of the said term, to enter into and upon, hold, and

enjoy the said messuage or tenement and premises, with their rights,

members, and appurtenances, and to receive and take the rents and

profits thereof, without any hindrance or interruption whatsoever by

him the said [assignor], his executors or administrators, or any other

person or persons whomsoever, lawfully or equitably and rightfully

claiming or to claim any estate, right, title, or interest, at law or in

equity, of, in, to, or out of the same messuage or tenement and

(s) As to tUc difference between general .and (jiualified covenants, sec p. 291 Ct scq.

of this volume.
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COVENANTS
BY LESSOR.

premises, or any part thereof, by, from, through, under, or in trust for

him the said [assignoi^], his executors or administrators ; And that

free and clear, and freely and clearly and absolutely discharged, or other-

wise by him the said [assignor'], his heirs, executors, or administrators,

at his or their own costs in all things, protected and kept indemnified

from and against all former and other assignments, surrenders, for-

feitures, and cause or causes of forfeiture, arrears of rent, estates,

titles, charges, and incumbrances whatsoever, at any time or times

heretofore, and to be at any time and from time to time hereafter,

made, committed, occasioned, or sufi"ered by the said [assig7ior], his

executors or administrators, or any person or persons rightfully

claiming or to claim any estate, right, title, or interest, at law or in

equity, of, in, to, or out of the same messuage or tenement and pre-

mises, or any part thereof, by, from, thi'ough, imder, or in trust for him

the said [assignor'], his executors or administrators, or by his or their

acts, means, consent, default, pri^dty, or procurement; And moreover,

that he the said [assigfior], his executors and administrators, and

all persons whosoever lawfully or equitably and rightfully claiming or to

claim any estate, right, title, or interest, at law or in equity, of, in, to,

out of, or upon the said messuage or tenement and premises, or any part

thereof, by, from, under, or in trust for him the said [assignor], his

executors or administrators, will henceforth, during the residue of the

said term, upon every reasonable request, and at the cost of the said

[assignee], his executors, administrators, or assigns, make, do, and

execute, or cause to be made, done, and executed, all such lawful and

reasonable acts, deeds, and assurances in the law whatsoever, for the

further, better, or more satisfactorily assigning or assuring the said

messuage or tenement and premises, or any part thereof, with the

rights, members, and appurtenances, unto the said [assig7iee], his

executors, administrators, or assigns, for the then residue of the said

term of years, as by the said [^assignee], his executors, adminis-

trators, or assigns, or his or their counsel in the law, shall be reason-

ably required, and be tendered to be made, done, and executed.

COVENANTS

BY ASSIGNEE

OF LEASE.

34. Covenant by Assignee of a Lease for future Payment of Rent

and Performance of Covenants, and for the Assignor's In-

demnity [t).

And the said [^assignee'\ doth hereby, for himself, kc. [Lien, as in

p. 609 of this volume, No, 1), that he the said [^assignee^ his executors,

administrators, or assigns, will, from time to time diu-ing the residue

(0 As to the assignor's right to this covenant, see p. 427 et seq. of this volume.

4
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OF LEASE.

of the said term, pay the said yearly rent of £ , when and as the covenants

same shall henceforth become due, and observe and perform the by assignee

covenants, provisoes, and conditions in the same indentm-e contained, _
and which by or on the part of the said [lessee], his executors, admi-

nistrators, and assigns, are henceforth to be observed and performed :

And also will at all times hereafter, at his or their own costs, defend,

save harmless, and keep indemnified, the said [assignor], his heirs,

executors, and administrators, and his and their lands, tenements,

goods, chattels and effects, against all payments, costs, losses, damages

and expenses whatsoever, which he or they shall or may make, pay,

sustain, or be liable to, on account of the said yearly rent, which shall

henceforth become due and payable, or any part thereof, and on

account of the breach, nonperformance, or nonobservance by or on the

part of the said [assignee], his executors, administrators, or assigns, of

all and every or any of the covenants, provisoes, and conditions, con-

tained in the said indenture of lease, to be observed and performed by

the said [lessee], his executors, administrators, and assigns, and also

against all actions and suits at law or in equity which shall be com-

menced or prosecuted against the said [assignor], his heirs, executors,

or administrators, for or on account of the said rent, covenants, and

provisoes, and conditions, or any of them, and henceforth to be paid,

observed, and performed.

IX.

PROVISOES AND DECLARATIONS.

1 . For Lessor s Be-entry, on Lessee's Nonpayment of Bent or Nonper-

formance of Covenants (w).

Ordinary form. See the form (contained in the Act to facilitate

the granting of certain leases), p. 583 of this volume, column II.

provisoes

and decla-

RATIONS.

2. For Lessor's Re-entry, on Nonpayment of Rent after Demand or

Notice.

Provided always, that if the rent hereby reserved, or any part

thereof, shall at any time be in arrear for the space of [x) one year,

(ju) As to this proviso, see p. 317 et seq.

of this volume. The advantage of a pro-

viso for re-entry consists in its enabling

the lessor to ^vrest his property from the

hands of a troublesome or insolvent tenant,

upon whom an action or distress for rent

would be thrown away ; it affords the

lessor an indemnity against future loss,

though he cannot by its agency recover

past claims.

(:c) Variation :

—

twenty-one days, and

the same shall he laivfuUy demanded
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PROVISOES

AND DECLA-

RATIONS.

APPENDIX.

and not paid within six calendar months after the same shall have

become due, and be demanded by a notice in writing, to be delivered

to the said [lessee], his executors, administrators, or assigns, or to

be affixed on some conspicuous part of the premises hereby demised,

or left with the occupier, or some or one of the occupiers, of the same

premises, or any part thereof, it shall be lawful for the said [lessor], &c.

{as above, p. 583 of this volume, column II.)

3. That Lessor shall not re-enter for a Forfeiture, without Notice of

Breaches, and Lessee's Neglect to remedy them.

Provided always, that no breach of any of the covenants herein-

before contained (except the covenant for payment of rent, and the

covenant for insurance against fire,) shall occasion any forfeiture of

these presents, or the estate hereby granted, or give any right of

re-entry pursuant to the clause in that behalf hereinbefore contained,

unless or until the said [lessor], his heirs or assigns, shall have given

unto the said [lessee'], his executors, administrators, or assigns, or

unto the tenant in the actual possession of the premises ; or, in case

there shall be no tenant in the actual possession of the premises,

shall have affixed upon some notorious part of the premises a notice

in writing, bearing date on the day of giving or affixing such notice,

and specifically mentioning the breach or breaches of covenant com-

plained of, and expressly notifying that if the same be not remedied

within the space of three calendar months from the date of such

notice, the said [lessor], his heirs or assigns, intends to enter upon

the premises as forfeited, pursuant to a clause for that purpose in the

lease thereof contained, and unless such breach or breaches shall not

be remedied within the space of three calendar months from the date

of such notice.

4. For Lessor''s Re-entry into that jmrt only of Premises in respect of

which Lessee shall make default in Payment of Rent or Per-

formance of Covenants ; distinct Rents being reservedfor distinct

Premises demised (y).

Provided always, and it is hereby expressly agreed, that if any

one or more of the rents hereby reserved, or any part thereof respec-

tively, shall be unpaid by the space of days after any of the

days on which the same ought to have been paid, (although no formal

demand shall have been made thereof,) or in case of the breach, or

upon or at cmy time after the expiration {y) See p. 105 of this volume. As
of the said twenty-one days, and notp>aid to the st.imp duty in a case of this kind,

when demanded, it shall be Umful, &c. see p. 557 of tlils volume.
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nonperformance, or nonobservancc of all or any one or more of the provisoes

covenants and agreements herein contained on the part of the said and decla-

[lessee], his executors, administrators, or assigns, then, and in any or

either of the said cases, it shall he lawful for the said [lessor], his heirs

or assigns, to re-enter into or upon that part, or those respective parts,

only of the said premises hereby demised, in respect of which there shall

have been such nonpayment, nonperformance, nonobservancc, or

default ; it being the true intent and meaning of these presents that

the right of re-entry of the said [lessor], his heirs or assigns, under

this present provision, shall not extend or be applicable to any part or

parts of the said premises hereby demised in respect whereof the

rent, covenants, and agreements, shall have been duly paid, performed,

and observed.

For Lessor's Re-entry, on Lessee's Nonpayment of Rent, or Non-

performance of Covenants ; framed so as to enable Lessor to

re-enter without Ejectment.

The form will be found in p. 345-6 of this volume.

6. For Suspension or Apportionment of Rent, on Premises becoming

uninhabitable from Fire (z).

Provided always, and notwithstanding anything hereinbefore con-

tained, that if the said messuage or tenement and premises hereby

demised, shall be materially injured by fire, so as to be rendered

unfit for habitation, and for carrying on the business of a coffee-

house and tavern, and the said [lessee], his executors, administrators,

or assigns, or his or their undertenants, shall actually quit the occu-

pation of the same messuage, &c. ; then, during such time as the

same messuage, &c., shall remain unfit for habitation, and the occu-

pation of the same shall be quitted as aforesaid, the rent hereby

reserved shall be suspended or apportioned, so and in such manner

that the said [lessee], his executors, administrators, or assigns, shall

be entitled to retain, or be discharged from, so much and such part

of the same rent as shall be in proportion to the time or number of

days during which the said messuage, &c., shall remain unfit for

habitation, and the said [lessee], his executors, administrators, and

assigns, or his or their imdertenants, shall actually cease to inhabit

the same.

(z) See ante, p. 119 et seq. of this volume.
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PROVISOES

AND DECLA-

RATIONS.

7. Another Form.

And further, that in case the said messuage or tenement and

premises, or such of them as shall at any time or times during the

said term be destroyed or damaged by fire, shall not be rebuilt or

repau-ed by the said \lessor'\, his heirs or assigns, within the space

of six calendar months next after such fire happening ; then the

said rent hereby reserved shall cease and be suspended until the

said premises so destroyed or damaged by fire shall be rebuilt, or

repaired fit for the occupation of the said \Iessee'\, his executors, admi-

nistrators, or assigns ; and at that time the said rent shall revive

and recommence, and become again payable in manner aforesaid.

8. For Cesser of Term in case of Fire, the Tenant havi7ig the option

ofgiving up possession, or ofrepairing and continuing Tenant.

Provided always, nevertheless, [and it is hereby further declared

and agreed,] that if the said messuage or tenement and premises

hereby demised, or intended so to be, or any part thereof, or any

other building erected or to be erected on the said piece or parcel of

groimd hereby demised, or intended so to be, or any part thereof,

shall, at any time or times during the said term of years, be de-

stroyed or damaged by fire, the said [lessee^, his executors, adminis-

trators, and assigns, shall have the option, at any time within fourteen

days after such fire, of giving notice that the said term hereby

granted shall cease or determine on the next rent-day after such fire
;

and in that case, and from that time, provided an insurance shall

have been made and kept on foot, pm-suant to the covenant of the

said [lessee^ hereinbefore contained, and provided all arrears of rent

shall be paid up to that day, the said term shall cease and determine

;

and the said [lessee], his executors, administrators, and assigns, shall

be discharged of and from any further payment of the rent hereby

reserved, or performance of the covenants, provisoes, and conditions

hereinbefore contained ; and in that case also the money which

shall become payable by virtue of any such insurance, and the

remaining materials of the buildings, shall become and be the abso-

lute property of the said [lessor"], his heirs or assigns ; or the said

[lessee], his executors, administrators, or assigns, shall have the

liberty of continuing the tenant or tenants for the residue of the said

term ; and in case he or they shall continue such tenant or tenants,

and shall reinstate the buildings so destroyed or damaged by fire to

the satisfaction of the surveyor for the time being of the said [lessoj^].
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his heirs or assions, within after such fire ; then the rcmain- PKOVISOES

ing materials of the buildings shall become and be the property of and decla-

the said [lessee], his executors, administrators, or assigns ; and as soon Rations.

as the loss or damage by fire shall be repaired, the sum to be

received for such insurance shall be paid to him or them.

9. Foi- Apportionment of Bent (a), on surrender by Lessee of part

of demised Premises.

And it is hereby further declared and agreed, that so much and

such part of the said premises as were granted to the said [lessee] by

the said [liereinbefore in part recited] indenture of lease, and are not

hereby surrendered to the said [lessor] as aforesaid, shall henceforth

be held and enjoyed by the said [lessee], his executors, administrators,

and assigns, at the reduced yearly rent of £ , by way of appor-

tionment of the said rent of £ , and under and subject to the

same covenants, provisoes, and conditions, as are contained in the

same indenture of lease.

10. Between Vendor [lessor] and Purchaser [b] for Apportionment

of Bent on a Sale of the Beversion of part of the demised

Premises.

And the said [vendor-lessor] and [purchaser], as far as they law-

fully may or can, do hereby mutually consent and agree, and also

direct and appoint, that the said yearly sum of £> , payable by the

said [lessee] as aforesaid, shall (subject to a proportional part of the

deductions to be made out of the said rent) henceforth, during the

residue of the term of the said [?e5*ee] in the said lands and heredita-

ments hereby released and conveyed, or intended so to be, be payable

and paid to the said [purchaser], his heirs and assigns, as his and

their proportion of the said rent, for or in respect of so many and

such parts of the lands and hereditaments out of which the same

rent is reserved as are hereby released and conveyed, or intended so

to be.

(a) As to apportionment of rent gene-

rally, see p. 1.30 et seq. of this volume,

(b) As to apportionment of rent on

severance of the reversion, see p. 132 of

this volume.—The lessee would not bo

bound, without his consent, to an appor-

tionment by the reversioner, see p. 146

of this volume.

VOL. II. s s
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RATIONS. 11. For Determination of Lease at the end of frst Fourteen Years,

at option of Lessee (c).

Provided always, that if the said [lessee], his executors, ad-

ministrators, or assigns, shall he desirous of quitting the said pre-

mises, and surrendering and delivering up this present indenture of

lease, and of such his, her, or their desire shall give notice in

writing, to he delivered to the said [Zessor], his heirs or assigns, or to

be left at his, her, or their respective usual or last known place of abode

in England, at least twelve calendar months before the end or expira-

tion of the first fourteen years of the said term hereby granted, and

if the said yearly rent hereby reserved shall be paid up to the time of

such quitting, and the said premises left in such good and sufficient

repair as hereinbefore mentioned, and all and every the said taxes and

assessments paid and discharged ; then, from and immediately after the

end and expiration of the first fom-teen years of the said term hereby

granted, these presents, and everything herein contained, shall thence-

forth cease and determine.

12. For Determination of Lease by either, at the end of first Three

or Five Years of the Term, on giving notice to the other.

Provided always, that if the said \lessor'\, his executors, adminis-

trators, or assigns, shall be desirous of putting an end to the said

term of seven years hereby granted at the end of the first three or

five years thereof, and shall give unto the said [lessee], his executors,

administrators, or assigns, six calendar months' notice in writing of

such his or their desire, previously to the expiration of the first three

or five years ; or if the said {lessee'], his executors, administrators, or

assigns, shall be desirous to quit the said premises hereby demised at

the end of the first three or five years of the said term of seven years,

and of such his or their desire shall give six calendar months' notice

in writing to the said [lessor'], his executors, administrators, or assigns,

before the expiration of the said first three or five years ; then and

in either of the said cases, these presents, and every clause and thing

herein contained, shall, at the expiration of the first three or five years

of the said term, cease and determine, without prejudice nevertheless

to any remedy which either of the said persons, parties hereto, or liis

respective representatives, may have against the other of them, or his

representatives, for breach, nonobservance, or nonperformance of the

said covenants or agreements hereinbefore contained, or any or either

of them.

(c) As to pio\'isoes of this description, spe p. 461 et seq. of this volume.
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13. In Lease for Lives, or for Years determinable with Lives,

that proof of Lives being in existence shall lie on Lessee.

Provided always, that when and as often as any question shall

arise in any court of justice, whether the persons or person on whose

death the term hereby granted is made determinable be living or

dead, it shall be incimibent on the person or persons then interested

in, or claiming to have the right of, the said premises, by or under

this present demise, to prove such person or persons to be living, and

that in default of such proof, such person or persons shall be deemed

and taken to be dead, any law or usage to the contrary notwith-

standino-.

PROVISOES

AND DECLA-

RATIONS.

14. To enable Underlessee to pay his Bent to original Lessor (d).

And it is hereby further declared and agreed, that the said [under^

lessor], his executors or administrators, shall pay the original rent

reserved to the said [original lessor], his heirs or assigns, within

seventeen days next after the same shall become due, quarterly ; but

in case he shall neglect or refuse so to do, then it shall be lawful for

the said [under-lessee], his executors, administrators, or assigns, to

pay the same unto the said [original lesso?-], his heirs or assigns, by

and out of the rent hereby reserved, if he or they will accept thereof

;

and that his or their receipts shall be good and effectual discharges

for so much of the rents for which such receipts shall be given.

15. That, on Lessee's default. Lessor may insure, and recover

Premiums as Bent in Arrear ; Lisurance 3Ioneys recovered to

be expended in Bepairs.

And that, if the said [lessee], his executors, administrators, or

assigns, shall at any time during the said term neglect or refuse to

effect, or renew, and continue such insurance or insurances, or to pro-

duce such policy or policies, or any such receipt as aforesaid, then it

shall be lawful for the said [lesso)-], his heirs, executors, administra-

tors, or assigns, to insure the said premises in such manner as he or

they shall think proper ; and the amount of the sum or sums which

shall from time to time be expended in so doing shall be added to the

said yearly rent hereby reserved, and shall or may be recovered in the

same manner as rent in arrear ; and that, from time to time, in case

of fire, all such sum and sums of money as shall be recovered or

(r/) See ante, vol. I., p. lO.l
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received by virtue of such insurance or insurances, shall, with aU con-

venient speed, be applied, expended, and paid out, under the direction

of the said [lessor], his heirs or assigns, or of his or their surveyor, in

rebuilding or restoring and repairing the said erections, buildings, and

premises ; and in case of deficiency, the same shall be made good by

the said [lessee], his executors, administrators, or assigns.

CONCLUSIONS

OF LEASES.

X.

CONCLUSIONS OF LEASES.

1. In a Lease hetween private Individuals, when executed by both.

In witness whereof, the said parties to these presents have

hereunto set their hands and seals the day and year fii-st above

written.

2. hi a Lease by a Corporation.

In witness whereof, the said \lessors] have to one part of these pre-

sents caused their common seal to be affixed, and to another part of

these presents the said [lessee] hath set his hand and seal, the day

and year first above written.

3. In Lease by Rector, with Confirmation of Bishop, Dean, and

Chapter.

In witness whereof, to one part of these indentures, remaining with

the said [lessee], the said [rector] hath set his hand and seal, and the

said Lord Bishop hath subscribed his name, and caused his episcopal

seal to be affixed, and the said Dean and Chapter have caused their

common chapter seal to be affixed, the day and year first above written,

in the year of the translation of the said Lord Bishop ; and to the

other part of these indentures, remaining with the said [rector], the

said [lessee] hath set his hand and seal, the day and year first above

written.

indorse-

ments ON
LEASES.

XL
INDORSEMENTS ON LEASES (e).

1
. Memorandum oj Livery ofSeisin to he indorsed on a Feoffment (/).

Be it remembered, that, on the day of , the within-named

[lessors'], the parties to the within-written indenture, did, by the within-

(e) As to indorsements on leases, see (/) As to livery, see p. 7 et seq. of

p. 576 of this volume. this volume.
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named , their attorney, enter into and npon the messuage or

tenement, tofts, lands, and hereditaments, by the within-written in-

denture granted and enfeoffed, and peaceable and quiet possession

thereof did take, for and in the name of the said [lessors] ; and that the

said [lessors] , by their said attorney, did, immediately afterwards, such

peaceable possession and seisin deliver to the within-named [lessee], by

the within-named , his attorney, to hold the same [lessee] , with

their appurtenances, unto and to the use of the said [lessee], his heirs

and assigns, according to the true intent and meaning of the within-

written indenture, in the presence of •

2. Memorandum of Execution of a Counterpart hy a Lessee, to be

indorsed on a Lease made under a power requiring a Counter-

part ig).

Memorandum.—We, the within-named A. B. and C. D. [lessors]

do hereby acknowledge that the within-named E. F. [lessee] has this

day executed and delivered to us a counterpart of the within-written

indenture of lease. Witness our hands this day of , 18—

.

Witness. A. B.

Y. Z. C. D.

3. Attestation, Lease being executed by Attorney (/;,).

This indenture [or deed-poll, as the case may be,] was signed with

the name of the within-named [lessor], and sealed and delivered as his

act and deed, by the within-named A. B., his attorney, by virtue of a

letter of attorney given to him for that purpose, and bearing date on

or about the day of , in the presence of us.

Witnesses.

4. Memorandum on a Lease executed by Attorney, in order to pre-

serve Evidence of the Lessor being alive after Execution of the

Deed.

I HEREBY declare my approbation of the within-written indenture,

[or deed-poll, as the case may be,] in testimony that I am living at

the date and execution thereof, and that the same was executed by

the within-named A. B. as my attorney, by virtue of the letter of

attorney within referred to. Witness my hand this day of

, 18—.

CD, (Witness) A. B. (Lessor).

629

INDORSE-

MENTS ON

LEASES.

(jf) As to this, see ante, vol. T., p. olS. (/() Sec ante, vol. I., p. 3.00.
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MENTS OX

LEASES.
5. Another Form, Lease being made toith Livery.

Memorandum. — The within-named A. B. and C. D. [lessors']

were living at and after the time of seisin of the within-named

messuage or tenement and premises being delivered by the within-

named C. D. and E. F., attorneys, [or one of them,] in pxursuance of

the within-mentioned letter of attorney. In token whereof the said

A. B. and C. D. have hereunto set their hands, this day of

, 18—.

Witness. (Signed) A. B.

C. D.

POWERS OF

LEASING.

By whomexer-
ciseable.

Time of exercise.

Instrument.
Mode of execu-
tion and attesta-
tion.

Parcels.

Term, and com-
mencement.

XII.

POWERS CONNECTED WITH LEASES.

1. Of Leasing for a Term not exceeding Twenty-one Years {i).

AxD it is hereby further declared, that it shall be lawful for the said

[^tenant for life\ at any time or times, by indenture or indentures

to be sealed and delivered by him in the presence cf, and attested

by, one, two, or more credible witness or witnesses, to limit and

appoint by way of demise or lease all or any part or parts of the

said hereditaments and premises, with their rights, members, and

appurtenances, to any person or persons {h), for any tenn or

number of years not exceeding twenty-one years, to take eftect in

possession, and not in reversion, or by way of future or concur-

rent interest ; so as there shall be reserved on every such limita-

(t) As to the nature and design of a

power of leasing, see ante, vol. I., p. 394

et seq.

(k) Variation in a power to lease for

lives, or j'ears determinable with lives :—
" for one, two, or three life or lives, or for

any term or number of years determinable

on the death of one, two, or three person

or persons in such lease or leases to be

respectively named, and to take effect

either in possession, or otherwise in re-

version or by way of future interest ; but

so as there shall be reserved and made

payable on every such limitation or ap-

pointment by way of demise or lease

the ancient and accustomed or greater

rents, duties, heriots and services, or as

great or beneficial rents, duties, heriots

and services, or else a rateable and due

proportion of the same respectively, where

part only shall be so limited or appointed,

by way of demise or lease, as at the time

of the last leasing or demising of the same

premises respectively were reserved or

made payable for the same premises, to

be incident to the immediate reversion of

the hereditaments and premises so to be

limited or appointed by way of demise or

lease, and so as there shall not be sub-

sisting upon the said hereditaments and

premises, or any part thereof, at any one

time together, both in possession and re-

version, any larger estate or interest than

what shall be determinable, and will

determine, on the deaths of three persons

at the most in being at one and the same

time. And so as there shall be contained,"

&c., (as in the text).
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tion or appointment by way of demise or lease the best or most i'Owers of

improved yearly rent or rents, to be payable half-yearly or oftener
^^^

during the term to be created thereby, and to be incident to the

immediate reversion of the hereditaments and premises so to be

limited or appointed, that can be reasonably had or gotten for the

same, without taking any fine, premium, or foregift, for making

thereof ; and so as there shall be contained in every such indenture a Right of re-entry

reasonable condition of re-entry after default, for a time to be limited,

in payment of the rent or rents thereby to be respectively reserved,

not exceeding forty-two days after the same rent or rents respectively

shall become due and payable ; and so as the person or persons Counterpart.

I'espectively to whom such limitations or appointments by way of

demise or lease shall be respectively made shall execute a counter-

part of every such indenture to be made to him, her, or them, respec-

tively, and thereby covenant for the due payment of the rent or rents

to be thereby respectively reserved ; and so as the person or persons waste.

respectively to whom such limitations or appointments by way of

demise or lease shall be i-espectively made, his, her, or their executors,

administrators, or assigns, shall not by any clause or words to be con-

tained in any such indenture be made dispunishable for waste, or

exempted from punishment for committing waste.

2. Short Form of a Power to Trustees to Lease.

And it is hereby further declared, that it shall be lawful for the

trustees or trustee for the time being of these presents, in the mean-

time till sale of the said hereditaments and premises, to make

leases thereof, or of any part thereof, at improved rents, for any term

or number of years not exceeding twenty-one years, in possession,

and not in reversion or by way of future or concurrent interest, so as

every such lease be made with the consent of the said , during

his life.

3. Short Form of a Power to Lease, immediately following the

limitation of an Estatefor Life.

To the use of the said [tena7it for life], and his assigns, for the

term of his natural life ; and with power to lease the said messuages,

<fcc., or any part of the same, for any term or number of years not

exceeding seven years, reserving the best and most improved yearly

rent or rents that can or may be obtained for the same, without

taking any fine or premium for such lease or leases ; and such rent
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POWEKS OF or rents to be reserved, payable yearly or oftener during the conti-

LEASING. nuance of the same lease or leases.

By whom exei-
ciseable.

Time 0/ exercise.

Instrument.

Parcels.

Term, and com-
mejicemenv.

With liberty to

search, «Sic.

To sink i)its, (SiC.

To erect ma-
working mines,

4. Power of Leasing for Mining or Building purposes (/).

And it is hereby also agreed and declared, that it shall be lawful

for the persons or person hereinbefore mentioned to be hereby author-

ised to exercise such powers of leasing, and of appointing in fee,

and of sale and exchange, and all powers incident thereto, respect-

ively as aforesaid, from time to time, by any deed or deeds, to limit

or appoint by way of demise or lease all or any of the mines,

layers, veins, seams, beds, strata, and quarries of ironstone, coal,

lead, copper, clay, marl, sand, and limestone, and other stones,

minerals, and substances found or discovered, or which shall or may

at any time or times hereafter be found or discovered, in, under, or

upon the manors or lordships, or reputed manors or lordships, farms,

messuages, tenements, lands, and hereditaments, hereinbefore ap-

pointed, or expressed and intended so to be, or any of them, or any part

thereof, or such undivided share or shares thereof as aforesaid, either

with or without any messuages, buildings, land, or hereditaments, con-

venient to be held or occupied with the same respectively, or any

such undivided share or shares as aforesaid in any such messuages,

buildings, lands, or hereditaments, and either with or without the

surface of any lands in or under which the same or any part thereof

respectively shall lie, or the surface of any such undivided share or

shares as aforesaid in any such lands, to any persons or person, for any

term or number of years not exceeding thirty years, to take effect in

possession, and not in reversion or by way of future interest ; together

with full and free liberty, license, power, and authority, to search,

seek, bore, dig, drive, sink for, discover, win, work, get and raise

the said mines, layers, veins, seams, beds, strata, and quarries, of

ironstone, coal, lead, copper, clay, marl, sand, limestone, and other

stones, minerals, and substances ; and for those purposes from time to

time to sink, drive, carry, and make pits, shafts, drifts, grooves, tun-

nels, soughs, levels, trenches, sluices, waygates, watergates, gutters,

and other subterraneous works, in and imder the said lands or undi-

vided share or shares and premises ; and to erect, build, and construct,

such steam-engines, furnaces, engines, mills, or gins, and other

(l) I am informed by the friend to

wliose kindness I um indebted for this

form, that it was settled with great care

bj' the late Mr. Duval, in conjunction

with a distinguished counsel practising as

a conveyancer in the AVcst of Ensrland.

Its style is rather redundant ; but I leave

it without retrenchment. It was pre-

ceded, in the settlement, by the ordinary

power of leasing for any term not ex-

ceeding 21 years ; a form of which will

be found in p. fi30 of this volume.
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machines, and to nse, occupy, maintain, and amend the same in such powers of

manner as shall be necessary or expedient ; and to use all or any leasing.

other lawful ways and means, as well for the finding, discovering,

winning, working, getting, and raising the said ironstone, coal, lead,

copper, clay, marl, sand, limestone, and other stone, minerals, and

substances, from and out of the mines and quarries, as for draining,

or discharging, or carrying away water, foul air, stythe, and stench,

from, forth, and out of the same ; and with sufficient ground-room, with ground-
room for stacking

heap-room, and pit-room, for bringing to bank, stackmg, depositmg, minerals;

laying, placing, converting into coke, smelting, calcining, working,

and manufacturing of the ironstone, coal, lead, copper, clay, marl,

sand, limestone, and other stone, minerals, earth, rubbish, and

substances, which shall from time to time proceed from, or be won,

raised, wrought, dug, or gotten out of the same mines and quari'ies ;

and also with full and sufficient way and passage to and for him and »"'' 'g'^t of way
~

.
*"'" earrjiDg away

them respectively, and his and their respective agents, servants, and same

;

workmen, from time to time during the continuance of the term or

terms of years to be by such limitations or appointments by way of

demise or lease respectively granted or created, to take, lead, and carry

away, with horses, carts, wagons, wains, and carriages, all the iron-

stone, coal, lead, copper, clay, marl, sand, limestone, and other stone,

minerals, earth, rubbish, and substances, to be wrought, won, or

o'otten, from or out of the said mines or quarries, thereby to be

limited or appointed by "svay of demise or lease ; and also full and and liberty to con-

„ ,., ,. 11- 1 -1 1 i r struct necessary

free liberty, license, and authority to erect, build, cut, lorm, con- buildings, &c.

struct, set up, lay down, use, and occupy, all such houses, hovels,

sheds, lodges, buildings, or erections, engines, furnaces, forges, foun-

dries, canals, railways, railroads, or framed wagon-ways, weighing-

machines, or other machines, conveniences, devices, inventions, or

works whatsoever, already in use, or hereafter to be invented, as shall

from time to time be necessary, or expedient, or convenient, for the

standing, lying, and placing of workmen, workhouses, work, and

utensils, and for the working and carrying on of the works of the said

mines and quarries respectively, and for taking, leading, and carrying

away the said ironstone, coal, lead, copper, clay, marl, sand, lime-

stone, and other stone, minerals, earth, rubbish, and substances

;

and also from time to time to remove, take, and carry away, all or remove engines,

any of the steam-engines or other engines, furnaces, forges, foun-

dries, and other buildings and erections, railways, railroads, wagon-

ways, weighing-machines, and other machines, at his and their will

and pleasure ; and also to dig and get up stones, sods, peat, clay, or
^j'''|,f^"fij'i„ ^

spar, for making, building, or repairing such houses and other build- w repairs

:

ings as aforesaid ; and generally to do whatever shall be needful or and generally to
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POWERS OF

LEASING.

do all necessary
acts.

Rents and royal-

ties.

Fines or pre-

miums not to be
taken.

Right of re-entry

on nonpayment.

Counterpart.

Power to reserve

customary fore-

hand mine-rent,
in addition to

other mine-rents,

requisite for, in, or about the winning, working, obtaining, getting,

washing, cleansing, and smelting of ironstone, and other minerals

and substances, and for the manufacturing and carrying away of the

same, or with such or the same powers and privileges as the person

or persons making such limitation or appointment shall deem it

necessary or expedient to give or grant ; so as by such limitations or

appointments by way of demise or lease there be respectively

reserved and made payable, half-yearly or otherwise during the

continuance of the term or terms of years to be thereby respectively

created, such yearly rent or rents, sum or sums of money, tolls,

duties, royalties, and reservations, by the acre, or by the ton, or other-

wise, as can under the circumstances of the case be reasonably had

or gotten for the same ; and so as such limitations or appointments

by way of demise or lease so to be made as aforesaid be made with-

out taking any fine, premium, or foregift, or anything in the nature

of a fine, premium, or foregift, for the making thereof ; and so

as in every such limitation or appointment by way of demise or lease

so to be made as aforesaid there be contained a condition or power of

re-entry, or a power to make void or detei'mine the same, in case the

rent or rents, sum or sums of money, tolls, duties, royalties, or resers^a-

tions, thereby respectively reserved and made payable, shall be \mpaid

for a time to be therein specified, not exceeding forty-two days ; and

so as the respective appointee or appointees, or lessee or lessees, do

execute counterparts of all such limitations or appointments by way of

demise or lease as shall be made to them respectively, and enter into

such covenants and agreements as the person or persons making such

limitations or appointments shall judge expedient for working and

managing the said mines and works, and for rendering and paying

the rent or rents, sum or sums of money, tolls, duties, royalties and

reservations thereby to be reserved and made payable. Provided

ALWAYS, and it is hereby agreed and declared, that it shall be lawful in

and by any such limitation or appointment by way of demise or lease

to reserve any sum or sums of money as or by way of a forehand mine-

rent of a usual or customary amount, to be payable at any one or more

time or times in the first or any subsequent year or years of the term

to be thereby granted, over and besides any other mine-rents and

royalties or other reservations to be thereby reserved or made payable

and to be payable at all events, whether any coal or ironstone or other

mineral shall happen to have been previously gotten or raised out of

the said mines thereby to be limited or appointed by way of demise

or lease, or otherwise, and although the said other mine-rents and

royalties or reservations shall have been actually paid or satisfied for

all coal and ironstone and other minerals which may have bepu
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previously gotten and raised ; and with a proviso and agreement that powers of

in case the appointee or apjjointees, or lessee or lessees, or his or their leasing.

executors, administrators, or assigns, shall have paid the said fore- with proviso to

^ 1 ' iii J e • ^ iini'i'i enable lessee in
hand mine-rent so to be reserved as aforesaid, and shall likewise have lastor otheryear

paid, satisfied, and performed all and every other the yearly and other to amount of forV

rents, royalties, reservations, payments, covenants and agreements to **" ^^^ '

be therein reserved, expressed, and contained, on his or their part or

behalf, then and in such case such appointee or appointees, or lessee

or lessees, his or their executors, administrators, or assigns, shall, in

the last year or any other year or years to be therein specified of

the term to be thereby limited or appointed, be permitted and allowed

to work, get, take and carry away, to his and their own use, out of

and from the mines to be thereby limited or appointed, without the

payment of any mine-rent whatsoever, so much and such quantity of

coal, ironstone, and other minerals, or any of them, as, according to

the particular reservations of mine-rents to be therein contained,

would otherwise have afi'orded and yielded a mine-rent equal in

amount to the sum so to be reserved in the nature of a forehand

mine-rent ; and either with or without a further stipulation or and with or with-

covenant that if the mines thereby to be demised should not hold reimUirsement!'^

out and sufiace so as to permit such appointee or appointees, or lessee p"ro-riiig ins™/"^

or lessees, his or their executors, administrators, or assigns, in the po'g™'
^"'^ p"''

last year, or such other year or years so to be specified, of the term

thereby to be limited or appointed, to be reimbursed the full amount

of such forehand mine-rent in the manner hereinbefore mentioned,

then the person or persons who, at the expiration of the term to be

thereby limited or appointed, shall be entitled to the immediate

freehold of and in the premises so to be limited or appointed by way

of demise or lease, shall, immediately after the expiration of such

term, refund and repay to such appointee or appointees, lessee or

lessees, or his or their executors, administrators, or assigns, the sum

which shall have been so reserved and paid as a forehand mine-rent,

or so much thereof as shall not have been refunded and satisfied to

him or them by the getting of coal and ironstone or other minerals

in the last year, or such other year or years so to be specified of the

said term without the payment of mine-rent in manner aforesaid, or

any other agreements, covenants, or stipulations of a like nature ;

and generally, that in and by such limitations or appointments by way and general power

of demise or lease respectively there shall or may be reserved or au necessary sti-

,
, . . pulations, &c.

contained any other reservations, covenants, agreements, provisoes or

stipulations whatsoever, which shall or may be deemed necessary or

expedient for the due working and management of any mines and

quarries so to be limited or appointed by way of demise or lease, or any
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POWERS OF

LEASING.

Power to lease for

!»9 years for build-
ing or repairing
purposes,

with liberty to

lessee to talie

down buildings,

and dispose of

materials

;

to allot lands
for streets, &c.

to make arclies,

cellars, &c., un-
der land demised.

works belonging thereto. And it is hereby also agreed and declared

that it shall be lawful for the persons or person hereinbefore mentioned

to be hereby authorised to exercise such powers of leasing, and of

appointing in fee, and of sale and exchange, and all powers incident

thereto respectively as aforesaid, from time to time, by any deed or

deeds, to limit or appoint by way of demise or lease all or any part

or parts of the said manors or lordships, or reputed manors or lord-

ships, farms, messuages, tenements, lands, and hereditaments, herein-

before appointed, or expressed and intended so to be, or such undivided

share or shares thereof respectively as aforesaid, for any term or

number of years not exceeding ninety-nine years, to take effect in

possession, and not in reversion or by way of future interest, to any

person or persons Avhomsoever who shall be willing to improve the

premises to be comprised in any such limitation or appointment by

way of demise or lease, by repairing the present or any future houses

and buildings, or any of them ; or by erecting and building any

other house or houses, or building or buildings, in lieu thereof, or in

addition thereto ; or by erecting and building any house or houses, or

other building or buildings, on any of the lands to be comprised in

any such limitation or appointment or limitations or appointments by

way of demise or lease whereon no house or building shall be then

standing ; or by annexing any of the lands to be comprised in any

such limitation or appointment or limitations or appointments for

yards, gardens, or other conveniences, to houses or buildings erected and

built, or to be erected and built, from time to time on the said lands,

or any part thereof, or on any adjoining lands, or by any other means

;

and with or without liberty for the appointee or appointees to take

down all or any part or parts of the building or buildings standing on

the land in such limitation or appointment or limitations or appoint-

ments by M-ay of demise or lease respectively to be comprised, and

to apply and dispose of the materials thereof to such uses and

purposes as shall be agreed on ; and with or without liberty for the

appointee or appointees to set out and allot any part or parts of

the lands to be comprised in any such limitation or appointment or

limitations or appointments by way of demise or lease respectively

as and for the site of any streets, squares, houses, buildings, roads,

ways, avenues, passages, sewers, drains, yards, gardens, pleasure-

grounds, shrubberies, or otherwise, for the use and convenience of

the respective lessees, tenants, or occupiers of the premises, or for

the general improvement of the premises ; and also with or without

liberty for the appointee or appointees to dig and make, in or

under any of the land which may be set out and allotted for streets,

squares, houses, buildings, roads, ways, avenues, or passages, as
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aforesaid, or any adjoining lands, arches, cellars, or other easemnets, powers of

to anv present or future houses or buildings ; and also with or leasing.

without liberty for the appointee or appointees to dig, take, and
to dig and can-y

carry away, in, out of, and from the land to be comprised in the eS °&x
^•^^'^^

limitation or appointment or respective limitations or appointments

by way of demise or lease to him, her, or them, such earth, clay,

sand, loam, or gravel, as it shall be necessary or convenient to

remove for effecting any of the purposes aforesaid ; and also to dig make bricks,

&c.

,

and excavate any earth, clay, or sand, out of any convenient part

of the premises to be comprised in such limitation or appointment

or limitations or appointments respectively by way of demise or

lease, and to manufacture the same into bricks or tiles, to be used in

such new buildings, repairs, or improvements, as aforesaid ; and and other

also with or without any other liberties, privileges, benefits, or ' * '^^'

advantages, which to the person or persons for the time being-

exercising this present power shall seem reasonable ; so as there be Best rent to be

reserved in every such limitation or appointment by way of demise wafe're pepper-
, , , • ,^ • T • 1

"
, -1 corn reserved.

or lease (except in those cases m which a peppercorn rent may be

reserved, according to the provisions hereinafter contained,) the best

yearly rent or rents, to be payable half-yearly or oftener during

the continuance of the term or estate, or terms or estates, to be

created thereby, and to be incident to the immediate reversion of

the hereditaments, or share or shares, so to be limited or appointed

by way of demise or lease, that can be reasonably had or gotten for

the same, and to commence either from the date of every such Gommencement
of rent.

limitation or appointment by way of demise or lease, or at the end

or within the term of five years, to be computed from the date of

every such limitation or appointment by way of demise or lease, or

by progressive proportions at any time or times within the said five

years ; and so as every such limitation or appointment bv way of ^^^^^ <" p^'^-

, . "i-i !• f>

•'J miums not to be
demise or lease be made without taking any fine, premium, or taken.

foregift, or anything in the nature of a fine, premium, or foregift for

the making thereof; and so as in every such limitation or appoint- Covenant to build

raent made for the purpose of having buildings erected there shall fnserted^ln buiid-

be contained a covenant on the part of the appointee or appointees "^ ^^^^^'

to build and finish the houses and buildings which may be agreed

to be erected and built on the premises, and within the time to be

specified for that purpose, and to keep in repair during the term

such houses and buildings ; and so as in every such limitation or covenant to
• ,,1 PI- 1 ii>ii p repair or rebuild

appointment by way oi demise or lease made tor the purpose ot to be inserted in

having buildings repaired or rebuilt there shall be contained a '"^i"''""^ ®'''^*^'

covenant on the part of the appointee or appointees substantially

to rebuild or repair the same within a time to be specified for that
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POWERS OF

LEASING.

Leases to contain
covenants to pny
rent (except pep-
percorn rent)

and taxes, &c.

;

to insure
;

to lay out in-

surance monies
in rebuilding, &c.;

to leave in repair
at end of teiin ;

to give notice of
assignments

;

and power to re-

versioner to enter
and inspect con-
dition of pre-
mises

;

and power to
re-enter on non-
pnyment of rent,
&c..

with or without
qualification

;

purpose, and to keep in repair during the term the houses and buildings

agreed to be rebuilt or repaired ; and so as in every such limitation

or appointment by way of demise or lease, whether for building, or

repairing, or otherwise, there be contained, on the part of the appointee

or appointees, a covenant for the payment of the rent or rents to be

thereby respectively reserved (unless the same shall be a peppercorn),

and of all taxes, charges, rates, assessments and impositions whatso-

ever, affecting the same premises : and also a covenant for keeping the

houses and buildings erected and built, or to be erected and built or

repaired on the premises to be therein comprised, insured from loss

or damage by fire, to the amount of four-fifths at least of the value

thereof, in some or one of the public offices of insurance in London,

Westminster, or Bristol ; and to lay out the money to be received by

virtue of such insurance, and all other such sums of money as shall

be necessary, in substantially rebuilding, repairing, and reinstating

such houses or buildings as shall be destroyed or damaged by fire

;

and also to surrender the possession of and leave in repair the

houses and buildings erected and built, or to be erected and built,

or rebuilt or repau-ed on the premises therein comprised, on the

expiration or other sooner determination of the term to be thereby

limited and appointed or granted ; and, within twenty-one days

after any assignment shall be made of the residue of the term

to be created by any such limitation or appointment by way

of demise or lease, to give notice in writing to the person or

persons for the time being entitled to the estate of freehold

or inheritance in remainder or reversion expectant on the said

term, of such assignment, and of the name and place of abode,

or names and places of abode, of the person or persons to whom

the same shall be assigned ; and so as in every such limitation

or appointment by way of demise or lease there be contained a

power for the person or persons for the time being entitled to the

first estate of freehold or of inheritance in remainder or reversion

expectant on the term to be thereby created, and his, her, or their

surveyors and agents, to enter upon the premises therein comprised,

and inspect the condition thereof ; and also a clause in the nature of

a condition of re-entry on nonpayment of the rent or rents to be

thereby reserved, or any part thereof, within a time to be therein

specified, not exceeding forty-two days after the same shall become

due and payable (unless the same shall be a peppercorn), or for

the nonperformance of any of the covenants, provisoes, and condi-

tions therein contained on the part of the appointee or appointees,

his, her, or their executors, administrators, or assigns ; and also

with or without a proviso that no breach of any of the covenants

I



APPENDIX. 639

to be therein contained (except of the covenant for payment of the

rent, and of such other covenant or covenants, if any, as may be agreed

upon between the parties to be so excepted,) shall occasion any for-

feiture of such limitation or appointment by way of demise or lease,

or of the term thereby created, or give any right of re-entry, unless

or until judgment shall have been obtained in an action for such

breach of covenant, nor unless the damages and costs to be recovered

in such action shall remain unpaid for the space of three calendar

months after judgment shall have been obtained in such action ; and

every such limitation or appointment by way of demise or lease may
also contain any other covenants, agreements, powers, conditions, or

restrictions, which shall appear reasonable to the person or persons

for the time being exercising this present power ; and so that the

respective appointees or lessees do execute counterparts of the limita-

tions or appointments to them respectively. Provided always, and

it is hereby also agreed and declared, that a receipt or acknowledg-

ment in writing endorsed on any deed executed under any of the

powers of leasing herein contained, of which deed a counterpart is

hereby required to be executed, acknowledging the execution by the

appointee or appointees of a counterpart of such deed, and signed by

the lessor or lessors, or appointor or appointors, shall, whether the

same shall be made and signed at the time of the execution of such

deed, or at any time afterwards, be and be deemed to be conclusive

evidence of the execution of such counterpart ; and no such deed

whereupon such memorandum shall be endorsed, shall afterwards be

rendered void by evidence that no counterpart thereof was executed (a).

Provided always, and it is hereby further agreed and declared, that

it shall be lawful for the persons or person for the time being

entitled to make limitations or appointments by Avay of repairing or

building leases, or in fee (6), under the powers for those purposes

hereinbefore contained, if he or they shall think it advisable so to

do, prior to the making of any such limitation or appointment, to enter

into any contract or contracts in writing, which he or they may think

fit, with the person or persons to whom, and to whose executors,

administrators, and assigns, or to whom, and to whose heirs and

assigns, the hereditaments to be comprised in any such limitation or

appointment are intended to be limited or appointed, for making

(pursuant to and upon the terms of the said powers respectively, so

far as the same may be applicable and the case will admit of,) a limi-

POWERS OF

LEASING.

and otlier neces-

sary pro\isions

;

and provision for

counterpart.

Memorandum in-

dorsed on lease of

execution of
counterpart to be
evidence.

Power to lessor to

enter into pre-

vious contract

;

(a) Here followed, in the deed from

which this form is taken, a power to

appoint in fee for building or improving

purposes ; and hence the reference, in

the subsequent parts, to that power, which,

however, I have not thought it necessary

to insert in this place.

(h) See last prctednig note.
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POWERS OF tation or appointment, or limitations or appointments, by way of

LEASING. demise or lease, or demises or leases, or in fee-simple, of all or any

part or parts of the hereditaments to which such contract or contracts

and to agree to may extend ; and to agree, when and as any land or buildings, or
grant lease when t • i i i n
land built upon; i Undivided shares, agreed to be let, or sold in fee, or any part or parts

thereof respectively, shall be built upon, rebuilt, or repaired, laid out,

formed, or improved, in the manner and to the extent to be stipulated

in any such contract or contracts, by one or more deed or deeds, to

limit or appoint, by way of demise or lease, or in fee-simple respectively,

the hereditaments mentioned in such contract or contracts, and the

buildings thereon, or any of them, or any part or parts thereof, to

the person or persons contracting to take or purchase the same, or

his or their executors, administrators, or assigns, or heirs or assigns,

or to such other person or persons as he or they shall nominate

or appoint in that behalf, for the term or terms, or the remainder of

the term or terms, to be specified in such contract or contracts, for a

repairing or building lease, or repairing or building leases, or in fee-

simple, as to the hereditaments agreed to be limited or appointed in

fee-simple as aforesaid ; and, whether for a term or in fee, in such

parcels, and under and subject to such portions of the yearly rent or

rents to be specified in such contract or contracts, as shall be thought

and make special proper ; and (if the same shall be thought advisable) to agree that the
provisions re- .« , . , i n i i • i t •

specting reser\a- full rent Specified m any such contract shau be reserved m the limi-
tion and pa\-ment . . .... . i i /•

of rent ;
" tatiou Or appointment, or umitations or appointments, to be made oi a

given quantity, to be specified in such contract, of the hereditaments

thereby agreed to be limited or appointed, and that the residue thereof

shall be hmited or appointed at the yearly rent of a peppercorn, either

before or after the fuU rent specified in such contract shall have been

reserved In any limitation or appointment, or limitations or appoint-

ments as aforesaid, and at such time or respective times, and in such

manner, as may be thought proper; or, if no given quantity for such

purpose shall be specified in any such contract, to agree that when the

full rent agreed to be reserved shall have been reserved in the limita-

tion or appointment, or limitations or appointments, made of a com-

petent part or competent parts of the hereditaments thereby agreed

to be limited or appointed, the residue thereof shall be limited or

appointed by one or more deed or deeds at the yearly rent of a pepper-

corn; and, incase of limitations or appointments, to be made subject

to the yearly rent of a peppercorn, to agree to make the same either

before or after the land to be therein comprised shall have been

built upon, laid out, or improved ; and to agree that the yearly rent or

rents agreed to be reserved in any such contract may be made to

commence at such period or periods within one year from the date of
I
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such contract, and may be made to increase periodically, beginning powers of

with such portion of the full rent thereby agreed to be paid as shall leasing.

be thought advisable, increasing up to the full i-ent as shall be found

convenient or be thought proper, and as in such contract shall be

expressed ; but so, nevertheless, that if the yearly rent to be re-

served in any such Hmitation or appointment shall bear a greater

proportion to all the rent in the contract agreed to be reserved, than

the quantity of land to be comprised in such limitation or appoint-

ment shall bear to all the land comprised in the contract, or if the

yearly rent to be reserved in any such limitation or appointment

shall constitute the whole of the rent in the contract agreed to be

reserved, then, and in every such case respectively, the rent to be

reserved in any such limitation or appointment shall not exceed one

fourth part of the clear yearly rack-rent value of the hereditaments

to be comprised therein, when fit for habitation and use ; and to agree and to as^ree Uaat

that Avhen and as any limitation or appointment shall be made of bJ'dfscharged^''"

any part or parts of the hereditaments comprised in any such con- ^''°°' contract

;

tract, the hereditaments so for the time being limited or appointed

shall be discharged from such contract ; and that the person or per-

sons with whom any such contract shall be entered into shall remain

liable, in respect of such or such part or parts of the hereditaments

comprised in the same contract as shall not for the time being be

limited or appointed, to the payment of such portion or portions of the

rent or rents by such contract agreed to be paid as may be thought

proper, and shall in such contract be provided for : And also, in any Andthat intended

contract for a repairing or building lease, to agree that the person ct^riXertLs au-

or persons with whom any such contract shall be entered into may
^•anTedto'iess^ees

exercise and enjoy all or any of the liberties which are authorised to

be granted to lessees, under the power to grant repairing and build-

ing leases hereinbefoi'e contained and set forth : Provided always, clause to be in-

and it is hereby further agreed and declared, that in every such con- for'vfeating*''"^
^

tract, either for a term, or for the fee, there shall be inserted a clause built on
*° "°

or condition for vacating the same, or for re-entry upon all the here-

ditaments therein comprised, and thereby agreed to be let or limited,

or appointed in fee, or any specific part thereof, as may be stipulated

in such contract, if not built upon, laid out, formed, or improved, in

the manner and to the extent stipulated in such contract, within a

time to be therein appointed ; and also a clause or condition that the And that lessee

person or persons to whom any such limitation or appointment, or counterpart, &c,

limitations or appointments as aforesaid, ought to be made pursuant

to such contract, shall accept the same, and execute a counterpart

or countei'parts thereof, and pay the reasonable charges of prepar-

ing such limitation or limitations, and counterpart or counterparts

VOL. II. T T
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POWERS OF respectively, within a time to be thereby appointed ; so that, in default

LEASING. thereof, such contract shall, as to the hereditaments not actually

Contracts to be limited Or appointed by virtue of the same contract, be void ; and
carried into effect ^ ^

by leases, &c. every such contract shall be binding, and shall be carried into eflFect

by a limitation or appointment, or limitations or appointments, to be

made in pursuance of the powers of making limitations or appoint-

ments, by way of repairing and building leases, and in fee-simple

respectively, hereinbefore contained ; and all limitations or appoint-

ments for carrying into performance such contract or contracts as afore-

said, shall be subject to such covenants, conditions, and restrictions

as are hereinbefore directed to be contained in limitations or

appointments by way of repairing or building leases, or in fee-simple

respectively, hereinbefore authorised to be made, so far as the same

Power to vary or shall be applicable : Provided always, and it is hereby further agreed
rescind contracts , .

t. o
and declared, that it shall be lawful for the person or persons for the

time being entitled to make limitations or appointments by way of

repairing or building leases, or to limit or appoint in fee, under the

powers hereinbefore contained, to enter into any new contract or

agreement with any person or persons with whom any contract shall

have been entered into by virtue of these presents, by way of addi-

tion to, or in explanation or alteration of, all or any of the covenants

or agreements in such contract to be contained, or to release the

person or persons respectively with whom any contract shall have

been entered into by virtue of these presents, and his or their heirs,

executors, administrators, or assigns, from the observance of all or

and to enter into any part of the same contract ; and, if the same shall be thought expe-

dient, to enter into any new covenants or agreements with such person

or persons, or his or their heirs, executors, administrators, or assigns,

in lieu of the part or parts of the same contract which sh^U

have been so released, or to accept or obtain a surrender of all or anyi

Contract not to P^i't of the hereditaments comprised in any such contract : Providei

dence^oftiHe'!^' ALWAYS, and it is hereby further agreed and declared, that every limi-

tation or appointment to be made under the power to make limitations

or appointments, by way of repairing or building leases hereinbefore

contained, and also every limitation or appointment in fee to be

made in pursuance of the power in that behalf hereinbefore contained,

shall be deemed and taken to be duly made, although the same may

have been preceded by a contract, and such contract may not in all

respects have been duly observed ; and that, after any such limitation

or appointment by way of repairing or building lease, or limitation

or appointment in fee, shall have been made, the contract for suchj

limitation or appointment by way of repairing or building lease, or

limitation or appointment in fee, shall not form any part of the evi-
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(lencc of the title at law or in equity to such lease, or to the fee powers of

under such limitation or appointment as aforesaid. i
X"Easing.

5. Power to give and to receive Livery of Seisin (c).

And the said [lessors] do, and each of them doth, by these pre-

sents, nominate and appoint the said A.B., their and each of their

la^vful attorney, for them and each or either of them, and in their and

each or either of their names respectively, to enter into, and take full,

quiet, and peaceable possession and seisin of, all and singular the

aforesaid messuage or tenement and premises, or some part thereof

in the name of the whole, and then to deliver full, peaceable, and

quiet possession and seisin thereof, or some part thereof in the name

of the whole, to the said [lessee], or to his attorney or attorneys law-

fully authorised, according to the form, effect, and true intent and

meaning of these presents : And the said [lessee] doth, by these pre-

sents, nominate and appoint the said CD. his true and lawful

attorney, for him and in his name and stead, to receive and take, of

and from the said [lessors], or either of them, either personally or by

their or his attorney or attorneys lawfully authorised in that behalf,

possession and seisin of all and singular the same messuage or tene-

ment and premises, or of some part thereof in the name of all the

same messuage or tenement and premises ; and such possession and

seisin so taken thereof to hold and to keep according to the effect,

true intent, and meaning of these presents.

XIII. TRUSTS.

Trusts to renew {d) Leases on such Terms as Trustees shall think rea-

sonable ; to surrender svlisisting Lease; to mortgagefor raising Fines,

<?fc., and to pay Interest and Rent out of Income and Profits.

In Trust from time to time to renew the leases of the said mes-

suages or tenements and premises respectively, when and as any of

the persons on whose deaths the leases made or granted thereof, or to

be made or granted thereof, are or shall be determinable, shall depart

this life
;
provided such renewals can be obtained upon such terms as,

in the opinion of the trustee or trustees for the time being, shall be

reasonable ; and if any such renewal shall be made in the lifetime of

the said , do and shall insert the name of the said , in such

renewed lease as one of the lives ; and do and shall, for the purpose of

(c) As to Ijivery, see p. 7 et aeq.

til is vohnno.

of (d) As to Renewals, see ante, vol. T.,

p. 70.3.

T T 2

TRUSTS.
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TRUSTS, making such renewal or renewals, surrender, or join or concur in

surreiuloring, the then subsisting lease of the pi'emises of which such

renewal is to be obtained ; and, for the purpose of raising and paying

the fines, fees, and expenses of such renewal, and interest for the

same, do and shall make one or more mortgage or mortgages of the

premises of which such renewal shall be obtained ; and do and shall

keep down the interest of such mortgage or mortgages respectively,

and pay the rent of the said leasehold premises, out of the rents,

income, and profits of the same leasehold premises respectively ; and,

subject to the trusts hereinbefore declared, do and shall stand and

be possessed of the said leasehold messuages, lands, tenements, and

premises, for the several residues of the several terms for which the

same are hereby granted, and also for the several terms which shall

be obtained on any such renewal or renewals. In trust to permit, &c.

III.

PRECEDENTS.

1. AGREE-

MENT FOR A

LEASE FOR A

YEAR, &C.

Rent.

Fixtures.

Agreementfor a Leasefor a Year, and so onfrom Year to Year.

( Very co7icise Form.)

Memorandum of an Agreement made the day of , 1 8—

,

Between A. B. {^intended lessor~\, of , of the one part ;

and C. D. [intended lessee], of , of the other part.

The said A. B. agrees to let, and the said C. D. to take, the mes-

suage or tenement and premises numbered , in street, in the

parish of , in the city of London, lately in the occupation of
,

but now untenanted, with the appurtenances, for the term of one year

from the day of last, and so on from year to year until the

tenancy shall be determined, by at least six calendar months' notice

to be given in writing by either party to the other; such notice in

all cases to determine with the current year of the tenancy.

The rent to be £ a year, payable quarterly, without deduction

or abatement on any account whatever, on the day of , the

day of , the day of , and the day of
;

the first quarterly payment to become due and be made on the

day of next.

The said C. D. to pay to the said A. B., on the day of

next, the sum of £ sterling for the purchase of the fixtmcs on

the premises specified in the Schedule hereunder written.
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The said C. D. to leave the premises in as good repair and condi-

tion as the same are now in, reasonable wear and tear only excepted.

TIIE SCHEDULE ABOVE PvEFERUED TO.

Witness, A. B,

C. D.

1. AGREE-

MENT FOR A

LEASE FOR A

TEAR, <fec.

2. AGREE-

MENT FOR

LEASE OF

COPYHOLDS.

Parcels.

Term.

11.

Agreement for a Lease of Copyhold Lands, where the License of the

Lord of the Manor is required.

Memorandum of an Agreement made the day of , 1 8—

,

Between A. B. [intended lessor'\, of , of the one part ;

and C. D., [intended lessee^^ of , of the other part.

The said A. B. agrees to grant, and the said C. D. to take, a lease,

by indenture (e), of All that copyhold messuage, &c., with the appurte-

nances, for the term of years, to commence and be computed from

the day of last, if the lord of the manor of whom the same

are holden will grant his license to the said A. B. for that purpose,

at the yearly rent of £ , to be paid half-yearly on the day

of , and the day of , without any deduction or abate-

ment on any account whatsoever ; the first half-yearly payment thereof

to become due and be made on the day of next. And

the said A. B. hereby agrees to use his utmost endeavours to procure,

at his own costs, from the lord of the said manor, a sufiicient license

for the granting of such lease. And it is hereby declared and

AGREED, that in such lease, if granted, shall be contained the following-

covenants, that is to say, [Here set out the covenants intended to he

comprised in the lease'\ [f) : Provided always, that in case the said

A. B. shall not be able to procure such license as aforesaid, these

presents shall be void as far as relates to the granting or demising of

the same messuage or tenement and premises for the said term of

years ; and shall in that case be construed to be an agreement and then to ope

Lessor to procure
license.

Lease to contain

covenants.

If license cannot
be obtained,
agreements to be
void as to grant-
ing for years.

(c) As to the necessity for an inden-

ture, see p. 1 et seq. of this volume.

( /) In framing agreements for leases,

the best plan is to set out in extenso the

several provisions which the lease itself is

to contain ; hut as this is often objected

to on the ground of expense, the provi-

sions are sometimes rcfeiTcd to in concise

terms, (as the lessee to covenant to pay

rent and taxes, to repair, to insure, &c.),

and left to expansion at a future day,

according to the supposed intention of the

parties ; a course of proceeding generally

leading to dispute and not unfrequcntly

to litigation. It is scarcely, therefore,

necessary to say that an agreement stipu-

lating for the insertion of all usual cove-

nants, or all proper covenants, or the

like, should be carefully avoided. If the

lease contracted for be such a one as the

law, before the late act of 8 & 9 Vict.,

c. 106, required to be in writing (see

p. 2 et seq. of this volume), it is advisable

to have the agreement imdcr hand only,

and not under hand and seal, and thus

obviate any question as to the instrument

amounting to an actual lease. See ante,

vol. I., p. .57.9 ct scq.
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2. AGREE-

MENT FOR
LEASE OF

COPYHOLDS.

rate as agreement
for a year, and
from year to year
till expiration of

said years.

for the demise of the said messuage or tenement and premises for the

term of one year only, to commence and be computed as aforesaid (g) ;

and an agreement (/t) that he the said A. B., his heirs and assigns, will

permit the said CD., his executors, administrators, and assigns,

quietly to have, hold, occupy, and enjoy, the said messuage or tene-

ment and premises, with the appurtenances, from year to year until

the expiration of the said term of years hereinbefore agreed to

be granted as aforesaid, and at the rent aforesaid, payable in manner

hereinbefore mentioned.

Witness, A. B.

CD.

3. AGREE-

MENT FOR
LEASE OF

FARM IN

SOMERSET-

SHIRE.

Reservations.

1,

III.

Termsfor Letting a Farm in the County of Somerset.

{Not Special.)

Terms between Landlord and Tenant, for letting a Farm in the

parish of , in the county of Somerset, the particulars

whereof are mentioned in the Schedule hereunder written.

Tei'm to be one year, to be computed from the day of

, and so to continue until the landlord, or his agent, or the

tenant, shall give six calendar months' notice, in writing, to the

other to determine the tenancy on the day of next follow-

ing the day of the date of such notice.

2. Rent to be £/ per annum, to commence on the day of

next, and be paid quarterly, on the day of , the

day of , the day of and the day of

and to be paid by equal portions ; the first payment thereof to be

made on the day of next.

3. The landlord reserves to himself all trees, woods, shrouds, lops,

coppices, underwoods, saplings, and standils, (except the shrouds of

pollard trees standing in the hedges, or on the banks of the ditches,

to be taken by the tenant when the hedges are newly made and the

ditches thrown,) with liberty, at all seasonable times, of ingress,

egress, and regress, for himself or servants, agents, and workmen,

with or without horses and carriages, on any and every part of

the premises, for the purpose of cutting down and carrying away

the same, and also to view the state of repair of the said pre-

mises, and perform all reparations necessary, and on all other just

and reasonable occasions. He also reserves to himself and his

((/) This assumes that a lease for a

year without license is not contrary' to

the particular custom of the manor. See
ante, vol. I., p. 105.

(Ji) Sec ante, vol. I., p. 113, as to the

diffcrcuce between a lease and an agree-

ment for a lease, of copvholcls, with regard
|

to forfeiture.
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friends, either in his company or not, the right of sporting over the 3. agree-

said premises. ^^^^"^ ^OK

4. The tenant to pay and discharge all land tax, rates, taxes, tithes,
lease of

FARM IN
and rents-charge in lieu of tithes, and other outgoing of every dcscrip- somerset-

tion, as well what are chargeable on the landlord as on the tenant, shire

parliamentary and otherwise, now charged, or hereafter during the " ~ '

time of his occupation to be charged, on the premises, except the

landlord's property tax, payable in respect of the premises (/).

5. The tenant not to plough or convert to tillage any part of the Penal rents

premises described in the said schedule to be meadow or pasture,

without the consent in writing of the landlord, or his agent ; nor sow

or plant flax, rape, hemp, or teasels upon any part of the said

premises, under an additional sum, at the rate of £20 per acre

per annum, to be payable quarterly, on the days aforesaid, and

to be considered as rent ; and payment thereof to be enforceable

accordingly.

6. The tenant not at any time between the 1st day of November Depasturing
"

horses, &c.
and the 1st day of April to depasture or feed more than two horses,

mares, or geldings, in any one close, at any one time, after giving or

receiving notice to quit the same.

7. The landlord to keep in repair the roofs, walls, beams, and Uepaiis of roofs,

stanchions of the dwelling-house and outhouses belonging to the said

premises.

8. The tenant not to sell or part with any dung or compost to be Dung or compost-

made on the pi'emises, nor any hay, straw, halm, or stubble, or the

fodder that shall arise therefrom ; but shall spend and consume the

same on the same premises.

9. The tenant not to let or in any manner otherwise dispose of, or Assigning or un-

permit to be occupied by any other person, any part of the premises, p^^^.^ ™^j

without the landlord's consent in writing, under the additional

yearly rent of <£20 per acre for each acre so let, disposed of, or

permitted to be occupied, and so in proportion for any greater or

less quantity than an acre ; such additional rent to be payable quar-

terly on the days aforesaid, and considered as rent ; and payment

thereof to be enforceable accordingly.

10. The tenant to keep in repair the glass of the windows of the Repairs of win-

dwelling-house, and all internal repairs and painting ; and also find

and provide all gates, posts, stiles, rails, pales, and backings, and

keep the same in good tenantablc repair ; and also new make and

(i) Unless the i)reniiscs be under tlie uotwitlislanding a s])ecial contract to the

value of lOi., tliis exception, though com- contrary. See ]>. 17f! ct scq. of this

monly inserted, is unnecessary, as the volume,

tenant may deduct the lax from his rent,



648 APPENDIX.

3. AGUEE-

MENT FOR

LEASE OF

FARM IN

SOMERSET-

SHIRE.

Mowing and cul-

tivation.

Waste.

Stated damages.

Banlauptcy or in-

solvency of tenant.

Construction of
agreement.

repair all the hedges, wall and other fences, and cleanse the ditches,

watercourses, and drains, in and upon the said premises.

1 1

.

The tenant not to mow any part of the meadow lands more

than once in any one year, or after the tenth day of August in every

year ; and in all respects to manage and cultivate all the premises

in a husbandlike manner.

12. The tenant to pay £10, as stated damage, for any waste or

damage done or permitted on the premises to the amount of ten

shillings, and so in proportion for any greater or less damage ; and

also £10, as stated damages, for each and every tree, sapling, or

standil, that shall be cut on the premises, except the pollards in the

hedges, or on the banks as aforesaid.

13. The landlord to have and take immediate possession of the

premises in case the tenant shall become a bankrupt, and a fiat in

bankruptcy shall be awarded against him, or in case he shall take

the benefit of any act for the relief of insolvent debtors, or shall

peiTnit any writ of execution to be levied on his efiects.

14. This instrument to operate as an agreement for a lease, and

not as a lease.

15. A. B., of
, [the landlord], and C. D., of

,
[the tenant],

hereby mutually agree, each of them for himself, his heirs, executors,

administrators, and assigns, with the other of them, his heirs, exe-

cutors, administrators, and assigns, that the said A. B. and C. D.

respectively, and his respective heirs, executors, administrators, and

assigns, shall and will from time to time, during the continuance of

the term or estate agreed to be granted as above mentioned, make

the payments, and observe, perform, and fulfil aU the articles and sti-

pulations above mentioned, to be observed and performed on his and

their parts respectively.

In witness whereof the said parties to these presents have hereunto

set their hands the day of , one thousand eight himdi-ed

and .

Witness, A. B.

CD.

THE SCHEDULE BY THE FOREGOING TERMS REFERRED TO.
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IV.

Another Precedent ; Special.

Terms between Landlord and Tenant for letting a Farm at
,

in the county of Sussex, tlie particulars whereof are mentioned

in the Schedule hereunder written.

1. The term to be twenty-one years, to be computed from the Term.

day of , determinable nevertheless at any time by the

landlord or his agent, or the tenant, on giving two years' notice in

writing to the other, such notice to end on the 29th day of

September.

2. The tenant to have all the rights of common appurtenant or Kigiitsofcom-
° mon.

belonging to the premises.

3. The landlord reserves to himself, for his own use, one of the Reservations,

Pound common barns (the other of which is to be forthwith taken

down by him), and also all timber, fruit, and other trees, but not the

fruit and annual produce thereof ; and he also reserves to himself the

lops and tops thereof, tellers, saplings, and plants of trees, which now

are, or at any time hereafter may be, on the premises, with free liberty

of ingress, egress, and regress, way and passage, with or without

servants, agents, workmen, horses, and carriages, into, through, about,

and from the said premises, to view and inspect the state of the re-

pairs, and the management and cultivation thereof, and to feU, cut

down, take, and carry away the said timber and other trees. The

landlord also reserves to himself, with or without friends in his com-

pany, the right to sport over the premises ; which right, with or

without friends in his company, the tenant is also to have.

4. The rent to be £250 a year, and paid quarterly on the 25th day Rent,

of December, the 25th day of March, the 24th day of June, and the

29th day of September; the first payment to be made on the 25th

day of December next ensuing.

5. The tenant to pay for every acre of meadow or pasture land penaiient.

broken up, planted, or converted into tillage, the additional yearly rent

of £50, and so in proportion for every greater or less quantity than an

acre ; and for every acre of lucerne ground which shall be broken up

contrary to the terms mentioned in Article 18, the fm'ther additional

yearly rent of £50, and so in proportion for every greater or less

quantity than an acre. Each such additional rent to be payable

quarterly on the days aforesaid ; the first payment to be made on such

of those days as shall first happen after the same shall have been

incurred, and shall be considered as icnt, and be recovered by distress

or otherwise in the same manner as the said rent of £250.
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4. AGREE-

MENT FOR
LEASE OF

FARM IN

SUSSEX

:

SPECIAL.

Rates and taxes.

Kei^airs.

Fences, Ijanks,

liedges, and
ditches.

Painting.

General cultiva-

tion of fann.

Arable land di-

vided into four

classes.

Farticular mode
of cultivation of

different classes.

G. The tenant to pay and discharge all tithes and rents-charge in

lieu of tithes, taxes, rates, assessments, and other outgoings of every

description, now, or hereafter during the said term to be, rated or

assessed on or payable in respect of the premises, whether parlia-

mentary, parochial, or otherwise (except the land-tax and quit rents),

and also all parochial offices.

7. The landlord forthwith to put in good and thorough repau- the

farm-house, cottages, buildings, gates, stiles, and pales, which the

tenant is to keep and leave in good and thorough repair, on being

allowed rough timber on the stem, on or withinfive miles of the premises,

and bricks and tiles at the nearest kiln ; but the landlord is not to be

bound to furnish any of such materials until the tenant shall have given

him a clear calendar month's notice in writing that they are required.

8. The tenant to keep and leave in good repair all the fences ; to

mend and make the banks when necessary ; to keep the quickset

hedges properly trimmed ; and to cleanse and scour out all the ditches

and drains when necessary.

9. The landlord forthwith to paint the inside of Ash House with two

coats ; and the tenant to paint such inside once in every seven years

with two coats of good oil and lead paint, of proper colom-s.

10. The tenant at all times to manage, cultivate, use, and occupy

the whole of the premises in a good and husbandhke manner,

according to the most improved and best method or system of hus-

bandry adapted to the soil, and particularly according to the regula-

tions and restrictions hereinafter mentioned, and to keep the land in

good heart and condition.

11. The arable land of the premises is to be divided into fom- dis-

tinct classes or allotments, each to contain the fields mentioned

therein in the Schedule hereunder written, and each such class or

allotment is to be cropped and cultivated in the manner set opposite

thereto In the said Schedule, and not otherwise (except as to the

fields specified in the next article, which in the years therein men-

tioned are to be cropped and cultivated as therein set forth) ; so that

in every year one of the said four classes shall be fallows for turnip

seasons, and sown with turnips ; one other of the said four classes

be sown with barley and grass seeds ; one other of the said four

classes be seeds ; and the other or remaining class be wheat or rye.

12. The following fields of Class No. 3, viz. the Broad Stone

Field, the Sole Field, and the Three Acres and Three Roods taken

from the Hop Garden Field, and thrown to the Sole Field, are in the

years 1835, 1836, and 1837 (/) to be cropped and cultivated as

(A) Tills provisiou as to the fields here the whole farm into the regular four-lain

speiitied is necessary in order to bring system of cultivation. If the farm Iiad
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4. AGREE-

MENT FOR
LEASE OF

FARM IN

SUSSEX :

SPECIAL.

follows, viz. (/), in 1835 the Broadstone Field is to be wheat ; the

Sole Field is to he barley ; and the Three acres and the Three

roods are to be rye : in 183G the said two fields and the said Three

acres and Three roods are to be sown or planted with pease or beans ;

and in 1837 be made fallows for turnip seasons, and sown with turnips,

in the same manner as the other fields of Class No. 3 ; and to be for

ever after during the said term cropped and cidtivated in the manner

prescribed for the other fields of that class.

The following fields of Class No. 4, viz. the Billets House Field,

the Upper Brookhurst Field, the Hop Garden Field (except the three

acres and three roods taken oft'), and the Lime-kiln Field (Ash), arc

in the years 1835, 1836, and 1837 to be cropped and cultivated as

follows, viz., the Billets House Field in 1835 is to be sown with

barley, and in 1836 be made a fallow for a turnip season ; the Upper

Brookhm'st Field in 1835 is to be seeds, and in 1836 to be made a

fallow for a turnip season ; and the Hop Garden Field and Lime-

kiln Field (Ash) in 1835 are to be rye, and in 1836 to be made into

fallows for turnip seasons ; the whole of which four last-mentioned

fields are then to be sown with turnips in the same manner as the

other fields of Class No. 4, and to be for ever after during the said

term cropped and cultivated in the manner prescribed for the other

fields of that class.

13. The tenant to well and sufficiently dung, lime, or manure the Maumes.

seeds before they are broken up for wheat, or the fallows for turnips,

and in all respects make good seasons for the same respectively : the

turnips in all cases to be fed off on the ground with sheep, or in the

yards with neat cattle.

14. The tenant not to sow or take in any case two white straw corn sowing.

crops in succession, nor in any case to depart from the above-stated

course of husbandry, or sow any other species of crops whatsoever,

without special permission from the landlord in writing for that

purpose first obtained ; Provided that, whenever the seeds shall fail,

the tenant may plough up such parts of the land on which the seeds

shall have failed, and sow the same with pease or beans ; and shall

in the ensuing year bring the land so broken up into the regular

course of husbandry with the other parts of the lands of the class to

which it belongs, and sow it with the same crop as it would have been

sown with in the event of the seeds not having failed.

15. The tenant not to remove or carry oft" the promises any corn or uemovai of gmin
in baliu.

previously been cultivated on that system,

it woultl be unnecessary.

(I) Tlic dates mentioned in the origi-

nal instrument arc retained with a view

to preserve the proper conncclion bclwecii

the different clauses, and indce<l tiie ge-

neral unifonnity of the precedent.
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4. AGREE-

MENT FOR

LEASE OF

FARM IN

SUSSEX

:

SPECIAL.

Mowing.

Conversion of pas-

ture.

Lucerne.

Manuring lucerne.

Cutting hedges,
&LC.

grain in halm or straw, or any of the hay, straw, stubble, halm, or

fodder, which shall grow or be produced on the said premises, but

shall stock up, spend, and consume the same thereon, and the dung,

manure, and compost thence arising shall carry out, lay, and spread

on such parts of the premises where the same shall be most needful

and wanted ; except the two last years' dung and manure, which

the tenant is to leave in the yards and gate-rooms for the benefit of

the landlord or incoming tenant.

16. The tenant not to mow any ofthe meadow or pasture lands more

than once in each year, nor after the 1st day of August in any year
;

but shaU feed them with sheep and other cattle, and in all respects ma-

nage them according to the approved rules of good husbandry.

17. The tenant not to break up, plant, or convert into tillage, any

of the meadow or pastm-e land.

18. The Rail Field, which is now Swedes, and which are to be

fed off on the ground with sheep, is, in 1835, to be made into a good

season for, and be drilled {m) with lucerne without a crop, and then,

with the Garden Croft and Cart-House Croft (both of which are now

lucerne), for ever after during the said term to remain in lucerne.

If any of the lucerne shall fail or become worn-out, the tenant may

break the same up, take one crop, and the following year make a good

fallow and season, and again drill lucerne without a crop ; but before

any of the lucerne-ground is broken up the tenant to give the land-

lord a clear calendar mouth's notice in writing of his intention, in

order that the landlord may have an opportunity of seeing if the same

has failed or is worn-out ; and the tenant shall not in any case break

up the same or any part thereof without first giving such notice,

or in direct opposition to the declared wish of the landlord.

19. The tenant in each year to well and thoroughly manure the

lucerne-ground with good rotten dung or compost.

20. The tenant not to cut down any hedge or hedge-row, or any part

of the underwoods under the age of eight years, nor above the age of

nine years, nor without giving fourteen days' notice in writing to the

landlord of his intention to do so, in order that the trees, tellers,

youug timber, sets, and plants to be preserved may be selected and

marked. And upon cutting any hedge or hedge-row, the tenant to

repair or remake the bank, and properly clean out the adjoining ditch.

(m) It has lately become a practice in

light soils, where there is a deficiency of

meadow and pasture land, to cultivate

lucerne as a substitute : hence the neces-

sity of introducing a provision respecting

it. It is a most productive plant, coming to

cut as many as four times in the summer.

It requires to be kept extremely clean,

and to be very higlily manured, whicli is

the reason of the stipulation, that it shall

be drilled and not sown.
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21. The tenant to preserve all the timber and other trees, tellers, 4. agree-

young timber, sets, and plants, from bite and spoil by cattle and ment for

other injury, and not to cut, lop, top, or in any manner injure the

same under the siuu of £20, to be recovered by the landlord as

stated damages for every tree, teller, set, or plant, cut, lopped or special

22. The tenant to be at liberty to grub the hedge between the Six Particular hedges.

Acres and Broadstone Field, and the hedge between the Upper

Brookhm-st and Lower Brookhurst Field.

23. The landlord or incoming tenant to be entitled, on and after incoming tenant.

the 14th day of September in the last year of the tenancy, with or

without servants, horses, and carriages, to enter on the premises for

the purpose of taking out the dung and manure for and making

the wheat seasons.

24. The tenant on quitting the farm to be entitled to a valuation on outgoing tenant.

the same terms in all respects as the one made on his entering the

farm, (except that the landlord shall not be bound to take any tackle

or stock, although the tenant may have taken to both on entering

the farm).

25. The tenant, or his son James, to make the said farm and pre- Residence,

mises his constant residence, and to have the use of half the Farm-

house, of the Billets House, barns, yard, and buildings, and the Ash

Barns and granary, until the 1 st day of May next after the expiration

of his tenancy, without paying anything for such use, for the purpose

of thrashing out and stowing away his corn, and consuming with his

cattle the hay, straw, halm, and fodder,

26. The landlord to have and take immediate possession of the Forfeiture on

premises, in case the tenant shall let, assign, or otherwise part with ^ '^°'^ '""' ' "'

the possession thereof, or of any part thereof, (except the cottages,

which he is at liberty to let,) or in case he shall become a bankrupt,

or shall take the benefit of any act for the relief of insolvent debtors,

or shall permit any writ of execution to be awarded against him,

or suffer any judgment to be entered up against him, or do any

act whereby the possession of the premises may be recovered away,

or shall not in all things well and faithfully perform and observe the

several stipidations and regidations hereinbefore contained.

27. This instrument to operate as an agreement only for a lease, constmctionof
, . 1 / . instrument.

and not as a lease (^^),

(n) All leases required by law to be viating all questions, whether the instru-

in writing must now be made by deed. ment (being under seal) operates as a

See .ante, p. 2 of this volume. But lease or an agreement only.

Uiis jirovision may still be useful in ob-



654 APPENDIX.

4. AGREE-

MENT FOR
LEASE OF

FARM IN

SUSSEX

:

SPECIAL.

Formal lease.

Lien.

28. A proper lease to be prepared and executed by the landlord

and tenant, wliicb is to contain all proper covenants for the due ob-

servance and performance of the several articles, stipulations, and

regulations above set forth ; such lease to be at the joint expense of

the landlord and tenant.

29. A. B., of , in the parish of , in the county of Surrey,

Esq., [the landlord], and CD., of , in the county of Sussex,

Yeoman, [the tenant], hereby mutually agree, each of them for him-

self, his heirs, executors, administrators, and assigns, with the other

of them, his heirs, executors, administrators, and assigns, that the

said A. B. and CD. respectively, and his respective heu's, execu-

tors, administrators, and assigns, shall and will, from time to time,

during the continuance of the term and estate agreed to be granted

as aforesaid, make all the payments, and observe, perform, and fulfil

all the stipulations, articles, and regulations above set forth, and to

be made, observed, performed, and fulfilled on his and their parts

respectively. In Witness, &c.

Witness, A. B.

CD.

THE SCHEDULE ABOVE REFERRED TO.

[f^pp vext pafje.'\
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Y.

5. AGREEMENT AgreementJor the Grant of a Lease on completion of Buildings to he

FOR BUILDING erected ; the instrument specifying the particulars of the Buildings,

LEASE. ^j^^ ^J^f, Covenants to he contained in the Lease when granted.

Articles of agreement made and entered into tliis day of

, 18— , Betvteen a. B. {intended lessor'], of , in

the County of Middlesex, Esquire, of the one part ; and C. D.

{intended lessee], of , in the Parish of , in the said

County of Middlesex, builder, of the other part.

Recital. Whereas the said A. B. hath agreed .to let, and the said C. D.

hath agreed to tate, the piece or parcel of ground hereinafter particu-

larly mentioned and described, upon the terms and conditions herein-

^ J.

after expressed : Now therefore these presents witness, and the

said A. B. doth hereby, for himself, his heirs and assigns, covenant

and agree with the said CD., his executors, administrators, and

Covenant to grant assigns, in manner following ; (that is to say), That the said A.B.,

bTiif "covered in ^ ^^^ heirs and assigns, shall or will, on the request, and at the costs and

charges of the said C. D., his executors, administrators, or assigns,

when and so soon as the messuages or tenements, erections, and

buildings, hereinafter agreed to be built, shall be built and covered in

to the satisfaction of the said A.B., his heirs or assigns, or his or

their architect or surveyor for the time being, by a good and sufficient

indenture of lease, or, at the option of the said CD., his executors,

administrators, or assigns, by several good and sufficient indentures of

lease, demise unto the said C D., his executors, administrators, and

assigns, or unto such other person or persons as he or they shall direct

Parcels.
01" appoint, All that piece or parcel of ground, as the same is delineated

or described in the plan thereof drawn in the margin of these presents,

situate and being in the Lower Road or Street of Islington, in the

parish of Saint Mary, Islington, in the said county of Middlesex, and

on which said piece or parcel of ground lately stood several messuages

or tenements, which were some time heretofore in the several occupa-

tions of E. F., G. H., and I. K., and subsequently in the tenure or

occupation of L. M., N. 0., and P. Q., their undertenants or assigns,

with their several gardens and appmienances ; and which said piece

or parcel of groimd so planned as aforesaid was part and parcel of

certain copyhold hereditaments held by J. H., deceased, the devisor

thereof to the said A. B., of the Manor of the Prebendary of IsUngton,

otherwise Isleden, in the said county of Middlesex, and all which

copyhold hereditaments have been lately enfranchised to the said

A.B., and his heirs, and are now vested absolutely in him and his
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heirs in fee-simple : Together witli all messuages, tenements, erec- 5. agree-
tions, and buildings, to be erected and built on the same piece of ment for

ground, or any part thereof : And all ways, easements, and appurte- building

nances to the same belonging; (Except and reserved out of the said de-
^^^^^'

mise or demises hereby agreed to be made, the free passage of water and

soil, in, by, and through the channels and drains belonging to, or which

shall be in, upon, or belonging to, the said premises agreed to be

demised) : To hold the said piece or parcel of ground, and the mes- Habendum,

suages or tenements, erections, and buildings, to be thereupon erected

and built, with the appurtenances (except as aforesaid), unto the said

C. D., his executors, administrators, or assigns, fi'om the day of

this present month of —— , for and during the term of ninety-nine

years : At the rent of a peppercorn for the first year of the said term. Rent -,

if the same shall be lawfully demanded, and at the clear yearly rent of

200/. of lawful money of Great Britain, for the residue of the said

term, payable quarterly, on the 29th day of September, the 25th day

of December, the 25th day of March, and the 24:th day of June, in

each and every year, free and clear of any future land-tax, (the late

land-tax on the said premises having been purchased or redeemed by

the said A. B.,) and also free and clear of the sewers-rate and all

other taxes, rates, assessments, and impositions, of what nature or

kind soever, parliamentary, parochial, or otherwise ; the first quarterly first payment.

payment of the said rent of 2001. to be made on the 29th day of

September, which will be in the year 1846, (subject only to the allow-

ance of the property-tax in respect to the said reserved rent) : And Abstract of lea-

also, that the said A. B., his heirs or assigns, shall and will, if required furnisbed, if

by, and to be at the expense of, the said CD., his executors, adminis-
''^'^""''^

trators, or assigns, furnish and deliver to the said C. D., his executors,

administrators, or assigns, or to his or their solicitor, an abstract of

the title of him the said A. B. to the said premises : And, in consi-

deration of the premises, the said CD. doth hereby, for himself, his

heirs, executors, administrators, and assigns, covenant and agree with

the said A. B., his heirs and assigns, in manner following
; (that is

to say). That he the said C. D., his executors, administrators, or Covenant by

assigns, shall or will, within the several periods hereinafter men- ^^^^^ " "'
'

tioned, under the inspection or to the satisfaction of the architect

or surveyor for the time being of the said A. B., his heirs or

assigns, and at the costs and charges in all respects of the said

C D., his executors, administrators, and assigns, erect, build, and

cover in, upon the said piece or parcel of ground hereby agreed

to be demised, in a substantial and workmanlike manner, and

according to the stipulations hereinafter mentioned, such and so

many messuages or tenements as are hereinafter mentioned :

VOL. ir. u u
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5. AGREE-

MENT FOR
BUILDING

LEASE.

Particulars of
buildings :

Fouudations,

Fronts,

Party-walls,

Joists,

Wall-plates,

Lintels, &c.

Quarters,

Materials,

Numlier and
classes of houses.

Time allowed for

building.

And that the foundations of the said messuages or tenements and

premises shall he of hard gray stocks ; That the fronts of the said

messuages or tenements shall he of the hest seconds, and the hack

fronts thereof to he faced with sound stocks : That the party walls

shall he huilt with sound place hricks, and the timhers he of the

hest Memel or red pine : That the joists of the front houses shall be

nine inches by two inches in thickness, and those at the back seven

inches by two inches: That the wall-plates of all the houses shall be

four inches by three inches ; and the lintels, braces, heads, and cills,

four inches by three inches ; and the quarters four inches by two

inches and a half ; and in all other respects the materials of all sorts

shall be of the best adapted and used for the building of such mes-

suages or tenements, erections and buildings, as are hereinafter de-

scribed, and no other (unless license be given in writing, to be signed

by the said A. B., his heirs or assigns, or his or their architect or sur-

veyor for the time being, for any other); that is to say, on each part

of the said plan respectively marked A. and B., fronting the said

Lower Road or Street in Islington aforesaid, four third-rate messuages

or tenements of uniform structure and appearance, and of the value

of 850^. each at the least ; four thereof to be on the part of the said

plan marked A., and being on the north side of an intended street to

be called Street, and intended to be connected with Place,

other property of the said A. B. ; and the remaining foiu- to be on the

part of the said plan marked B., and being on the south side of the

same intended street : And also fifty fourth-rate messuages or

tenements on the other part of the said ground as referred to on the

said plan by the letters C, D, E, F, G, and H : And that the said

several messuages or tenements shall be erected, built, and covered

in within the following periods, that is to say, the said eight mes-

suages or tenements to be fronting the said Lower Road or Street,

Avhich are to be the first messuages erected, shall be covered in on

or before the 25th day of December now next ensuing, and shall be

completed and fit for habitation, together with all yards, easements,

roads, ways, footways, boundary walls, pavements, and fences, on or

before the 24th day of June, which will be in the year 1846; and that

the said eight messuages or tenements shall be denominated

Place ; and that twenty at the least of the said fifty messuages or

tenements, to be built on the said ground marked C, D, E, F, G,

and II, as aforesaid, shall be covered in on or before the 29th day of

September, which will be in the year 1846, and shall be completed

and fit for habitation, together with all yards, easements, roads, ways,

footways, boundary walls, pavements, and fences, on or before the

25th day of March, which will be in the year 1847; and that the
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remainder of tlie said fifty houses, to be built as last aforesaid, shall 5. agree-

be covered in on or before the 29th day of September, which will be ment for

in the year 1847; and shall be completed and fit for habitation, building

LEASE
together with all yards, roads, ways, footways, boundary walls, pave

ments, and fences, on or before the 25th day of March, which will

be in the year 1848: And that he the said CD., his executors. Lessee to form

administrators, or assigns, shall and will, within the several and '

'
*'

respective periods hereinbefore appointed for completing and render-

ing fit for habitation the said several messuages or tenements re-

spectively, at his or their own costs and charges, form all and every

such areas and vaults in front of the said several messuages or

.

tenements, and build area-walls thereto of such thickness in brick-

work, with such springing walls, buttresses, and spandrils, and well

secured by clay covering, and put such stone kerbs, and at such put kerbs

;

levels, as shall be respectively ascertained and required by the archi-

tect or surveyor for the time being of the said A. B., his heirs or

assigns : And shall and will, at his and their like costs and charges, place bouiui.ny

place boundary stones on the said premises, so as to show and pre-
^*°"'^'

'

serve the full extent of the same ; and shall and will make such

footways, and with such pavement, and so kei'bed, as shall be required

by the architect or surveyor for the time being of the said A. B.,

his heirs or assigns, and be allowed by the commissioners of pave-

ments for the district : And shall and will, at his and their like costs build sevei?

;

and charges, forthwith make and build such common sewers in or

upon the said ground as may be required by the architect or surveyor

for the time being of the said A. B., his heirs or assigns, and be

allowed and directed by the commissioners of sewers for the district,

for the easement of the said several messuages or tenements so agreed

to be built : And shall and will, at his and their like costs and muke carriage

charges, on or before the day of , make a good carriage '"^ '

road of such respective widths as are described by the said plan, and

coloured brown : And also shall and will, at the like costs and charges,

within the several and respective periods hereinbefore appointed for

completing and rendering fit for habitation the said several messuages

or tenements respectively so agreed to be built as aforesaid, make,

form, build, and construct all other fit and appropriate yards, roads, and appropriate

, 111 1 1 , 1 • vards, ways, &c
;

ways, paths, pavements, vaults, channels, sewers, wydraughts, drains,

and gutters, in, upon, through, under, or about the said premises re-

spectively, and carry and conduct, such sewers, wydraughts, drains, and

gutters, so as to communicate with the said common sewers so agreed

to be built as aforesaid, to the satisfaction of the architect or surveyor

for the time being of the said A. B., his heirs or assigns; and shall and

will make, form, build, and construct the same, or such of them as may

u u 2
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5. AGREE-

MENT FOR
BUILDING

LEASE.

and conform to
provisions of
Building Act.

To keep in repair

;

and enable lessor
to inspect pre-
mises.

Lessor to have
naming of streets,

&c.

Lesseenot to open
communication
with other pro-
perty.

Lessee to have
lease or leases on
certificate of les-

sor's sun-evor

:

be under the superintendence or control of the commissioners of

sewers, subject to the regulations of the said commissioners : And
also shall and will, in executing the buildings and works hereby

agreed to be made, conform in all respects to the provisions of an

Act of Parliament, passed in the seventh and eighth years of the reign

of Her present Majesty, entitled, " An Act for regulating the Con-

struction and the Use of Buildings in the MetropoUs or its Neighbour-

hood, " so far as the same provisions are applicable to these presents :

And also shall and will, from time to time, and at all times during

the said term, at the like costs and charges, repair and keep in repair,

to the satisfaction of the architect or surveyor for the time being of

the said A. B., his heirs or assigns, all and singular the said mes-

suages or tenements, erections, buildings, sewers, yards, roads, ways,

paths, pavements, vaults, channels, wydraughts, drains, and gutters

:

And also shall and will, from time to time, and at all times during

the progress of the said buildings and works, give every facility to

the said A. B., his heirs and assigns, and his or their architect or

surveyor, or agent or agents, for the time being, to enter upon,

inspect, and survey the same : And that all and singular the said

messuages or tenements, or the streets or places wherein the same

respectively shall stand, shall, from time to time during the said term

of ninety-nine years, be known, distinguished, and called by such

name or names as the said A. B., his heirs or assigns, shall direct

:

And that he the said C. D., his executors, administrators, or assigns,

shall not nor will, at any time or times during the said term hereby

agreed to be granted, without the consent in writing of the said

A. B., his heirs or assigns, for that purpose first had and obtained,

make or form any road or way so as to communicate with any

property of any person or persons whomsoever other than the said

A. B., his heirs or assigns : And it is hereby further mutually cove-

nanted and agreed by and between the said parties to these pre-

sents, that, when and as soon as the said architect or surveyor for

the time being of the said A. B., his heirs or assigns, shall have

from time to time made his report to the said A. B., his heirs or

assigns, that any of the said messuages or tenements, erections

and buildings respectively, shall have been duly erected, built up,

and covered in, to his satisfaction, and according to the true intent

and meaning of these presents, the said C. D., his executors, admi-

nistrators, or assigns, shall be entitled to have from time to time, at

the option of the said C. D., his executors, administrators, or assigns,

one or more lease or leases of the said messuages or tenements, and

of the piece or parcel, or pieces or parcels of ground whereon the

same respectively shall be erected and built, with their respective
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BUILDING

LEASE,

rights, members, and appurtenances, or of sucli and so many of tliem 5. agree-

respectively as the said CD., his executors, administrators, or assigns, ment for,

may be desirous of having included in any one or more lease or leases,

for the said term of ninety-nine years, or so much thereof as shall be

then to come and unexpired ; and, if more than one lease shall be

granted, at such apportioned part of the said gross and clear yearly

rent of 200/., as is hereinafter mentioned, on the said C. D,, his exe-

cutors, administrators, or assigns, executing a counterpart or counter-
Ifouate'rS*'"^

parts of such lease or leases, as the case may be : And it is hereby Apportionment~, 111111 1 11 1
of rent, if more

lurther agreed and declared, that such gross and clear yearly rent or than one lease.

sum of 200/. shall be apportioned as hereinafter mentioned, that is to

say, for each of the said eight messuages or tenements to be erected

in front of the Lower Street aforesaid, with their respective appur-

tenances, the clear annual rent or sum of 6/. 5s. shall be reserved

and made payable in or by such lease or leases thereof ; and that the

clear yearly rent or sum of 3/. shall be reserved and made payable

for each of the said fifty messuages or tenements, to be erected as

aforesaid, with their respective appurtenances, in the lease or leases

thereof, so that a rent shall be reserved and made payable for every

part of the said ground and premises to be demised as aforesaid :

And that the said lease and counterpart, or leases and counterparts Leases and coun-

respectively, as the case may be, shall be pi-epared and engrossed pn'red^byiesso'i-^s'

by the solicitor of the said A. B., his heirs or assigns, at the ies'see°'''^*''°''''^

costs and charges of the said C. D., his executors, administrators, or

assigns, who shall also pay to the architect or surveyor for the time wiioisaisotopay
1 . o .1 • 1 A x) 1 • 1 • • r 1

• ii • i- lessor's architect
bemg 01 the said A. xJ., his heirs or assigns, tor his or their time

and trouble in and about the arrangement of the plans for, and the

superintending the building of, the said several messuages or tene-

ments, and other the premises incidental thereto, and for his or their

time and trouble in and about the drawing out upon the said lease or

counterpart, leases or counterjiarts thereof, the plan or plans of the

premises to be comprised in such lease or leases respectively, the sum

of two guineas for every messuage or tenement to be erected uj^on a fixed sum.

the said ground in pursuance of this agreement, and no more : And
^ ^ ^^^ ^^^ ^^^^

also, that in the lease and counterpart, or, as the case may be, in each "autin lease,

and every of the leases and counterparts so agreed to be granted

and made, shall be contained covenants by the said C D., for him-

self, his heirs, executors, administrators, and assigns, at his or their

own costs and charges, to finish and complete the several messuages to complete build-

er tenements so agreed to be built as aforesaid, together with all
'"^' ^'^''

sewers, yards, roads, ways, paths, pavements, vaults, channels,

sewers, wydi-aughts, drains, gutters, and appurtenances, and render

the same fit for habitation within the times hereinbcfoi'e respectively
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5. AGREE-

MENT FOR
BUILDING

LEASE.

to satisfaction of
lessor's architect;

to pay rent,

taxes, &c.

;

to repair

to paint external
worli every third
year.

inside work once
every seven years;

to insure build
ings when covered
in;

to produce re-

ceipts
;

insurance monies
to be applied to
repair damage by
fire;

deficiency to be
suppliedby lessee.

mentioned in that behalf, in a good substantial and workmanlike

manner, with all necessary and proper fixtm-es and fastenings to the

same respectively, to the satisfaction of the architect or surveyor for

the time being of the said A. B., his heirs or assigns : And also, to

pay the clear rent or rents to be thereby respectively reserved, and any

future land-tax, and also the sewers-rate, and all other taxes, rates,

and assessments of what nature or kind soever, parliamentary, pa-

rochial, or otherwise, payable during the said term, for or in respect

of the premises thereby to be demised, or any part thereof : And
also, at the like costs and charges, to repair, amend, support, glaze,

pave, cleanse, and keep in good and substantial repair, during the

continuance of the term thereby to be granted, the same premises,

and all erections and buildings to be thereon erected and built, with

their appurtenances, and all the walls, yards, posts, pales, rails,

gates, privies, sinks, sewers, gutters, drains, wydraughts, roads, ways,

and out-oflSces thereunto belonging, with all necessary reparations

whatsoever: And also, to paint in proper colom- all the external

wood and iron-work which, from time to time during the said term,

shall be in, upon, or belonging to, the same premises, in every third

year of the said term with three coats of paint, mixed in good oil

;

and paint in like manner the inside wood and other work usually

painted, once in every seven years of the same term : And also,

when and as soon as the said messuages or tenements shall be covei'ed

in respectively, to insure the same from damage by fire, and to keep

the same insured during the said term, in the name of the said A. B.,

his heirs or assigns, in the Fire Insm-ance-office, or in such other

office or offices as the said A. B., his heirs or assigns, shall from time to

time select and name, to the amount of three-fourths at least of the value

of the same messuages or tenements, erections, and buildings respec-

tively; and to produce and show to the said A.B., his heirs or assigns,

when required by him or either of them, and to his or their steward,

agent, or receiver of rents for the time being, the receipt given by or

on the behalf of such office, acknowledging the payment of the pre-

miums on the poUcy whereby the same premises respectively shall be

insured for the current or ensuing year ; and as often as the said

messuages or tenements, erections and buildings, or any of them,

shall be destroyed or damaged by fire, it is agreed by and between

the said parties that the monies to be recovered and received from

such insurance office or offices shall be forthwith applied in re-buUdiug

or repaii'ing the said destroyed or damaged premises ; and in case the

same monies shall be insufficient, then that he the said CD.,
his executors, administrators, or assigns, shall pay such sum and

sums of money as shall be sufficient in and towards re-building.
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restoring, or reinstating the same, under the direction of the architect 5. agree-

or surveyor for the time being of the said A. B., his heirs or assigns
;

ment for

and in case at any time he the said CD., his executors, administra- building

tors, or assigns, shall not duly pay the said premiums of insurance, it

shall be lawful for the said A. B, his heirs or assigns, to pay the same,
J^ay'^pay^nd^re^

and the sum or sums so paid for insurances shall be recoverable by "°^®'' ^"^o""' ^^

may pay
cover i

rent;

the said A. B., his heirs or assigns, in like manner as if so much rent

had been reserved by such lease or leases respectively: And also,
to pay proportion

that he the said C. D., his executors, administrators, and assigns, ^ij"epairing roads,

shall and will at all times pay a fair and just proportion towards the

expense of renewing, repairing, and cleansing all ways, roads, pave-

ments, party-walls, or fences, gutters, pipes, drains, sewers, water-

courses, and wydraughts, which at any time during the said term

shall belong to the said premises to be demised, or which shall be

used in common by the occupiers of the said demised premises with

the occupiers of any other premises belonging thereto, such proportion

to be fixed and ascertained by the architect or surveyor for the time

being of the said A.B., his heirs or assigns, and to be recoverable as

or in the nature of rent in arrear : And also, to surrender up and to yield up pre.

leave the said premises respectively at the end of the term thereby ^d'^of'term f
'^

'^^

to be granted, in good and substantial repair, together with all

marble and other chimney-pieces, mantel-pieces, hearths, covings,

jambs, foot-pieces, and slabs, sash and other windows, casements

window-shutters, doors, locks, keys, bolts, bars, latches, fastenings,

water-closets, cisterns, machinery, and other things belonging thereto,

and all wainscots, partitions, shelves, dressers, drawers, fixed

presses, pumps, sinks, pipes, posts, pales, rails, and all other mate-

rials and things, which at the expiration of the term to be granted,

or at any time during the last seven years thereof, shall be in

any way fixed or fastened to the said premises, whole, imdefaced,

and fit for use, reasonable wear and tear excei)ted ; And also, to pemiit lessor

to permit the said A. B., his heirs or assigns, and his and their hn^entwy^of fix-*^

respective agents, surveyors, or workmen, to enter into the premises ''"'®^' '^'^"

'

to be demised at any time within the last seven years of the term

to be granted, to take an inventory of all the fixtures and things

to be yielded up at the expiration of the said term ; and also twice or and to see con-

oftener in every year during the said term to be granted to view the '
'*'"'' premises,

state and condition of the said premises, and of all defects and want

of reparation found to give notice in writing at the said demised

premises, and to repair within three calendar months according to such lessee to repair

notice, and to the satisfaction of the said A. B., his heirs or assigns, '''^"''*"=^ =

or his or their architect or surveyor for tlie time beiiig : And also to lessee not to in-

, . , r , . 1 • •
•^'"''^ princijial

restram and prevent the said C. D., his executors, administrators, and timbers, &c.

;
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5. AGREE-

MENT FOR
BUILDING

LEASE.

nor to carry on
certain trades.

Clause of re-entry
on nonpayment
of rent, &c., to

be contained in

leases ;

On assignment or
under-lease, les-

see to leave deed
with lessor.

Lessor to cove-
nant for quiet en-
joyment.

Leases to contain
other proper
clauses.

Lessee covenants
to accept lease;

assigns, from cutting, maiming or injm-ing any of the principal

timbers or walls of the said messuages or tenements, erections and

buildings, or any of them ; and from exercising or carrying on, or

suffering to be exercised or carried on, upon any part of the premises

to be demised, the trades or businesses of a catgut-spinner, hog-

skinner, boiler of horse flesh, working smith, famer, working tinman,

or any other noisome or offensive trade or business whatsoever, and

from doing or causing or suffering to be done any act which may be to

the annoyance, damage or disturbance of the tenants or occupiers of

any other part of the premises so agreed to be demised as aforesaid, or

any other of the tenants of the said A. B,, his heirs or assigns : And
also a clause of re-entry on any part of the premises comprised in such

lease or leases respectively, in respect whereof there shall have been

nonpayment of the rent for twenty- one days after any one of the said

respective days ofpayment on which the same respectively are hereby

agreed to be reserved, or in respect whereof there shall have been

default in performance or observance of all or any or either of the cove-

nants andagreementsto be in such lease or leases respectivelycontained,

and on the part of the lessee, his executors, administrators, and assigns,

to be observed and performed ; and so that such clause of re-entry

shall not be applicable to any part of the premises comprised in such

lease or leases in respect whereof the rent and covenants shall have been

paid, observed, and performed : And also, that if the said C. D., his

executors, administrators, or assigns, shall make any assignment or

under-lease of the said premises, or any part thereof, such assignment

or under-lease shall be produced to, and a copy thereof shall be left

with, the said A. B., his heirs or assigns, within three months after the

making of every such assignment or under-lease, so that he and they may

at all times know who are the legal tenants or sub-tenants of the said

premises, and every part thereof: And also a covenant on the part of the

said A, B., his heirs and assigns, for the quiet possession of the premises

so to be demised, against any person or persons claiming under him or

them, he the said C. D., his executors, administrators, and assigns,

paying the rent and performing the covenants, conditions, and agree-

ments thereby on his and their part agreed to be paid and performed.

And it is hereby also covenanted and agreed by and between the said

parties, that such leases respectively shaU contain all such other

covenants, provisoes, conditions, and agreements, on the part of the

said C. D., his executors, administrators, and assigns, as may be

usual, applicable, or proper, with regard to the property so to be

demised as aforesaid, and as the counsel in the law of the said A. B.,

his heirs or assigns, shall advise or require. And the said C. D. doth

hereby further, for himself, his heirs, executors, and administrators,
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covenant and agree with the said A. B., his heirs and assigns, that he 5. agree-

the said C. D., his executors, administrators, or assigns, shall and ment foe

will accept and take a lease, or several leases, of the said piece or

parcel of ground, with the messuages or tenements, erections, and

buildings, to be thereon erected and built as aforesaid, under the

terms and conditions hereinbefore expressed; and execute a counter- execute counter-

part or counterparts thereof respectively; and pay the expense of pre- and pay expense;

paring such lease and counterpart, or leases and counterparts, and

also the expenses of preparing and executing these presents, and the

counterpart thereof : And that henceforth until the said ground and to pay rent on

buildings thereon shall be demised in execution of these presents, the mised, as if lease

said C. D., his executors, administrators, or assigns, shall and will

pay for the same, or so much thereof as shall remain undemised, the

yearly rent or rents, or sum or sums of money, hereinbefore stipulated

to be reserved and made payable in the lease or leases to be granted

thereof as aforesaid, in such proportions and in such manner as the

same would be due and payable in case a lease or leases thereof, reserv-

ing such rent or rents, had been actually granted in execution of the

said agreement : And shall and will in the meantime until the granting and in meantime

of such lease or leases, observe, pei-form, and keep all and singular nants, &c.

the covenants and agreements hereinbefore agreed to be inserted

in such lease or leases, by or on the part of the said C. D., his execu-

tors, administrators, or assigns, as he or they would be bound to do, if

such lease or leases had been actually granted to him or them, so far as

the nature of the case will admit. Provided always, and it is hereby immediate pro-

further declared and agreed, that in case it shall happen that the whole ^ nonpayment

or any part of the said yearly rent or sum of money, yearly rents or performance of

sums of money, or any of them, hereinbefore covenanted to be paid by "=''^''"^° ^•

the said 0. D., his executors, administrators, or assigns, until the grant-

ing of the said lease or leases, shall be behind or unpaid for the space

of twenty-one days next after any of the days of payment whereon the

same ought to be paid according to the meaning of these presents, and

the same shall be demanded upon or at any time after the expiration of

the said twenty-one days, and not paid when demanded ;
or in case

the said C. D., his executors, administrators, or assigns, shall not well

and duly observe and perform the covenants and agreements herein

contained for building upon the said piece or parcel of ground hereby

agreed to be demised, within the several periods and according to the

stipulations hereinbefore mentioned, or any other the covenants and

agreements hereinbefore contained on his and their parts, then and

in any or either of the said cases, it shall be lawful for the said A.B.,

his heirs or assigns, to re-enter upon, hold and enjoy the said

premises hereby agreed to be demised, or such part thereof as shall



666 APPENDIX.

5. AGREE-

MENT FOR
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LEASE.

Lease not to be
granted till ar-

rears of rent paid.

Instrument not
to operate as a

remain undemised, freed and absolutely discharged from these

presents, and all right and interest whatsoever of the said CD., his

executors, administrators, or assigns, at law or in equity, under and

by virtue of the same, it being the true intent and meaning of the

parties to these presents, that in any of such cases as aforesaid, the

said A.B., his heirs or assigns, shall, at his or their option, have full

power to determine and make void this agreement, both at law and

in equity, without prejudice to the recovery of any arrears of such

yearly rent or sum of money, rents or sums of money, which shall

remain due and unsatisfied : And further, that the said A. B., his

heirs or assigns, shall not be bound or obhged to grant any such

lease or leases as aforesaid, until all arrears of the said yearly rent

or sum of money, rents or suras of money, hereinbefore covenanted

and agreed to be paid in the meantime, shall be fully paid and

satisfied up to the granting of such lease or leases, or up to the

quarter-day of payment next preceding the granting of such lease or

leases respectively, if the same shall be executed before the last day

of the cm-rent quarter {a). And it is hei'eby lastly declared and

(a) Variation :
—" And the said A. B.

doth hereby further, for himself, his heirs,

executors, administrators, and assigns,

covenant with the said C. D., his ex-

ecutors, administrators, and assigns, to

advance and lend to him or them, from

time to time, such sum or sums of money,

(in the whole not exceeding £—,) for

and towards the completion .and finishing,

and rendering fit for habitation, the said

messuages or tenements and premises,

when and as the surveyor for the time

being of the said A. B., his heirs or

assigns, shall by writing under his hand

certify that the s<aid C. D., his executors,

administrators, or assigns, is or are en-

titled to call for such advances. And the

said C. D. doth hereby further, for him-

self, his heirs, executors, administrators,

and assigns, covenant with the said A. B.,

his heirs, executors, administrators, and

assigns, well and truly to pay such ad-

vance or advances, with interest for the

same respectively at and after the rate of

51. per cent, per annum from the day or

days on which such sum or sums respec-

tively shall be advanced and paid as

aforesaid, on or before the day

of . And further, that, until such

advance or advances and interest as

iiforesaid respectively shall be paid and

discharged, the said sum or sums and

interest respectively, or such part or parts

thereof respectively as shall remain un-

paid, shall be a charge upon the said

messuages or tenements and premises in-

tended to be demised as aforesaid, from

the time or respective times on which

the same shall be advanced as aforesaid.

And further, that these presents, and the

duplicate thereof, shall for that purpose

be deposited with the said A. B., his

heirs and assigns, until the whole of the

said sums and interest respectively shall

be p.aid and satisfied. And further, that

he the said C. D., his executors, ad-

ministrators, and assigns, and all other

necessary parties whosoever, shall from

time to time and at all times hereafter,

until payment of all such sum or sums as

aforesaid, and interest thereof respectively,

upon the request of the said A. B., his

heirs, executors, administrators, or assigns,

and at the costs and charges of the said

C. D., his executors, administrators, and

assigns, make, do, and execute, or concur

in, all needful and necessary acts, deeds,

conveyances, and assurances whatsoever,

as the said A. B., bis heirs, executors,

administrators, or assigns, or his or their

counsel in the law, sh.all advise and require,

for the better and more effectually charging
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agreed, that this agreement sliall not, nor shall anything herein

contained, operate, or be deemed or construed to operate, as an

actual or present demise of the said premises, or any part thereof,

or to give to the said C. D., his executors, administrators, or assigns,

any legal estate or interest therein, or any part thereof, until the lease

or leases respectively hereby provided for shall be actually executed {b).

In witness whereof the said parties to these presents have hereunto

set their hands and seals the day and year first above written.

5. AGREE-

MENT FOR
BUILDING

LEASE.

VI.

Agreement for the Grant of a Lease by the Mayor and Com-

monalty and Citizens of the City of London and the Wardens

and Commonalty of the Mystery of Mercers of the City of Lon-

don to the Corporation of the Asswance Company, of cer-

tain parts of the [then intended) Neio Royal Exchange ; with

Precisions adapted to that peculiar Property (c).

b. AGREE-

MENT FOR
LEASE OF

PART OF

INTENDED

EXCHANGE.

THIS INDENTURE, made the day of -, in the year parties.

of om- Lord 1844, Between the Mayor and Commonalty and Citizens

of the City of London, of the first part ; the Wardens and Com-

monalty of the Mystery of Mercers of the City of London, of the

second part ; and the Corporation of the Assurance Company of

the third part. Whereas the said Mayor and Commonalty and Recitals.

Citizens, and the said Wardens and Commonalty of the Mystery of

Mercers, have agreed with the said Corporation of the Assurance

Company to grant them a lease of the rooms, ofiices, apartments,

and premises hereinafter described in the new Royal Exchange,

when the same shall be erected and complete, for the term of

years from the time when the said Corporation of the Assurance

Company shall be put into possession of the premises so to be de-

mised, at the clear yearly rent of £ , payable in equal moieties

to the said Mayor and Commonalty and Citizens, and the said

Wardens and Commonalty of the Mystery of Mercers, under and

subject to the covenants, provisions, conditions, and agreements

hereinafter mentioned : And the said Corporation of the

Assurance Company have agreed to accept and take such Lease.

the said messuages or tenements and

premises witli the payment of sucli sum

or sums of money and interest thereof

respectively as aforesaid.

(6) This chiusc will prevent the instru-

ment, though under seal, from operating

.as a lease ; sec p. 645 of this volume,

note (/).

(c) As to leases by Municipal Corpora-

tions, sec ante, vol. I, p. 312.
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6. AGREE-

MENT FOR
LEASE OF

PART OF

INTENDED
EXCHANGE.

Testatum.

Covenant, with-

in , after

Exchange built,

to grant leases of

certdin apart-

ments therein,

Now THIS Indenture Witnesseth, that the said Major and Common-

alty and Citizens of the City of London, and the said Wardens and

Commonalty of the Mystery of Mercers, for themselves, and their

respective successors and assigns, do hereby covenant with the said

Corporation of the Assurance Company, their successors and

assigns, in manner following ; that is to say, That they the said

Mayor and Commonalty and Citizens, and the said Wardens and

Commonalty of the Mystery of Mercers, and their successors and

assigns, wiU, within three calendar months after the said new

Royal Exchange shall be built, and the premises hereby agreed

to be demised shall be completed and rendered fit for occupation,

at the costs and charges of the same Corporation, grant and exe-

cute unto the said Corporation of the Assurance Company,

and their successors, a valid and effectual Lease and Demise of

All those several rooms, ofiices, and apartments delineated and

coloured brown in the plan hereunto annexed, which are intended to

form part of the one pair design of the front and angle of

the new Royal Exchange now erecting, and abutting southward on

Cornhill ; And also all those several rooms above the same, together

with the entrance and staii*case to the said rooms, ofiices and apart-

and cellars under; nients from CornhiU aforesaid ; And also all those vaults and cellars

under and near to the said entrance, as the same are delineated and

described in the said plan ; Together also with aU lights, ease-

ments, ways, passages, privileges, commodities, and appurtenances

to the said rooms, offices, apartments, and premises belonging or

therewith to be used, held, or enjoyed : To hold the said several

rooms, offices, apartments, entrance, staircase, vaults, cellars, and

premises, with the appurtenances thereunto respectively belonging

and appertaining, unto the said Corporation of the Assurance

Company, their successors and assigns, for the term of years, to

be computed from the day whereon possession of the premises so to

be demised shall be delivered to the said Corporation of the

Assurance Company: Yielding and paying therefor yearly during

the said term, imto the said Mayor and Commonalty and Citizens,

their successors or assigns, by the hands of the Chamberlain of the

City of London for the time being, or other their lawful attorney in

that behalf deputed, the rent or sum of £, , of lawful money of

Great Britain ; and yielding and paying therefor yearly during the

said term unto the said Wardens and Commonalty of the Mystery of

Mercers, their successors or assigns, by the hands of the Renter Warden

of the said Company of Mercers for the time being, or other their lawful

payable quar- Attorney, the yearly rent of £ , of like lawful money ; the said

yearly rents or sums of money to be respectively reserved and made

with easements,
&c.

Habendum.

Keddendum
rent in moieties.
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payable quarterly, without any deduction for present or future taxes, 6. agree-

rates, or impositions, except the tax on property, on the 25th day of ment for

March, the 24th day of June, the 29th day of September, and the

25th day of December, in every year, in equal portions ; And the

first payment of each of the said rents or sums of money, or such a exchange
proportion thereof as shall accrue between the period of giving pos-

session and such of the said quarterly days as shall next happen, as

the case may be, to be made on such one of the said quarterly days

as shall first happen after the commencement of the said term,

and possession given as aforesaid. And it is hereby agreed and de- Lease, when

_ 1
granted, to con-

clared by and between the said parties hereto, that the Lease to be tain

granted in pursuance of these presents shall contain the several cove-

nants, clauses, provisoes and agreements hereinafter mentioned,

(that is to say). Covenants on the part of the Corporation of the
*'°J*t^''*a' ''^nr'

Assurance Company, their successors and assigns, to pay unto the

said Mayor and Commonalty and Citizens, their successors and

assigns, the said yearly rent of £ to be thereby reserved to

them ; and to the said Wardens and Commonalty of the Mystery of

Mercers, their successors and assigns, the said yearly rent of £
to be reserved to them, clear of all taxes, rates, and impositions,

except the tax on property, in the manner and on the days appointed

for the payment thereof respectively ; And also during the said term and taxes

;

to pay all the taxes, rates, and impositions, thenceforth and during

the said term to be charged, assessed, or imposed upon the said

premises, or for or in respect of the same ; Not to assign, demise, or not to assign or
^ '^

. p
underlet without

part with the said premises, or the possession thereof, or any part license

;

thereof, to any person or persons for all or any part of the said term,

without the license of the Committee for the time being of the said

Mayor and Commonalty and Citizens, and Wardens and Commonalty,

commonly known by the name of the Gi'esham Committee, such

license to be certified in writing under the hand of the Clerk for the

time being of the said Committee; And that all under-leases and that assignments,

assignments of the said premises, or any part thereof, shall be drawn pared by cierk of

^,, , . - . 1 /-( • p 1 • 1 1 Gresham Com-
and engrossed by the Clerk of the said Committee, tor which he mittee;

shall be allowed the customary charges by the person or persons

requiring the same ; Not to alter in any manner any part of the nor to alter pre-

walls, floors, doors, partitions, or architectural decorations or finish-

ings, as they may be described and delineated in the plan to be

annexed to the said lease ; nor erect or set up any stove in the said „„, set up stove

premises at any time during the said term, without the previous "^^°
'

consent in writing of the said Committee, testified in like manner as

the license for assigning or demising; Not to exercise or carry on, nor carry on

or permit to be exercised or carried on, any art, trade, or business, or
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to paint internal
work once every
seven years.

Gresham Com-
mittee to paint
every three years
external work

;

Lessees not to

alter character or

colour of outside
of Exchange

;

nor set up notice-

boards.

Exceptions

;

profession, (except as hereinafter mentioned,) in or upon the said

premises, or any part thereof ; but that the same shall be used for

transacting the affairs and businesses of the said Corporation of the

Assurance Company under their several Charters and Acts

of Parliament in that behalf, without the previous consent in writing

of the said Committee, testified in like manner as the license for

assigning or demising ; That the said lessees shall and will, at their

own proper costs and charges, once in every seven years during the

said term, paint, in a good and workmanhke manner, twice over, in

ffood oil colours, all the internal wood, stone, or iron work, of or

belonging to the said rooms, offices, apartments, and premises, previ-

ously painted; and also paint and clean the entrance and staircase to

the said rooms, offices, apartments, and premises which had been

painted on or previously to the possession of the said premises being

given or deUvered (damage by fire excepted) : That the said Gresham

Committee shall, once in every three years during the said term, cause

to be painted, varnished, and repaired, in a good and workmanlike

manner, all the external wood, stone, and iron-work, of or belonging

to the said rooms, offices, apartments, and premises, which shall

have been previously painted or varnished, on or prior to the posses-

sion of the said premises being given or delivered as aforesaid : And
the said Gresham Committee, their workmen and servants, shall, at

proper and convenient times in the daytime, have free access, egress,

and regress, in painting, or causing to be painted, the external part

of the said rooms, offices, apartments, and promises, as aforesaid ; and

that the said lessees shall repay to the said Gresham Committee the

reasonable charges and expenses to be incurred by them in painting,

or causing to be painted, the external part of the said rooms, offices,

apartments, and premises, as aforesaid, the amount to be determined

and certified under the hand of the architect of the said Committee for

the time being : That the said lessees shall not in any manner alter

or change the character or colour of the external part of the said

new Royal Exchange, or any part thereof, or any external painting or

other finishings to the said buildings : Nor shall, nor will the said lessees

affix, place, or set up, any notice-boards, or notices, or writings of any

description whatever, on the external part of the said new Royal

Exchange, or of the said rooms, offices, apartments, and premises, or

any part thereof ; except that the said lessees shall be at liberty to

affix, place, or set up, anj plates, notices, or writing, on the outer

door of the stairs or approach to the said rooms and premises, and on

the entrance of the stairs within the said door, and also on the

windows of the said rooms, offices, apartments, and premises, in the

inside thereof, and on the doors of the said rooms, offices, apartments,
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and premises : To repair, at their own proper costs and charges, the

said rooms, offices, apartments, and premises, and the roof of the said

premises, and the leads and windows belonging to and over the same

premises, and all other parts of the premises hereby agreed to be

demised, from time to time, when and as often as any need shall be

and require, under the inspection of the said Committee's surveyor for

the time being, damage by or by means of fire only excepted : And
at the end of the said term, or other sooner determination of the said

intended lease, which shall first happen, to surrender and yield up the

said premises, with their and every of their appurtenances, well and

sufficiently repaired, supported, maintained, sustained, painted, glazed,

leaded, and amended, unto the said Mayor and Commonalty and

Citizens, and Wardens and Commonalty, together with all doors, locks,

keys, cornices, shelves, chimney-pieces, partitions, wainscots, and such

other things as at the time of granting such lease, or at any time

thereafter during the said term, shall be set up and fixed to the said

premises (except such fixtures as are denominated tenant's fixtures,

for the purposes of business or otherwise), good, safe, whole, and

undefaced (reasonable use and wearing thereof in the meantime, and

damage by or by means of fire only excepted) : Also a covenant that

it shall be lawful for the said Mayor and Commonalty and Citizens,

and the said Wardens and Commonalty, their several successors and

assigns, or any of them, together with their officers, servants, and

workmen, or any of them, once in every year, or oftener if they shall

think good, in the day-time, to enter and come into and upon the said

premises, and into every or any part thereof, there to view, search,

and see the state of the reparations of the premises, and of the roof

of the said rooms, and the lead, glass, windows, and other the pre-

mises, and of the decays, defaults, or wants of reparation which shall

from time to time be then and there found, to leave notice in writing

upon the said premises for the said Corporation of the Assurance

Company, their successors or assigns, to repair and amend the same

as aforesaid : And that the said Corporation of the Assurance

Company, their successors or assigns, shall and will, from time to

time, well and sufficiently amend all such defaults and decays as

aforesaid, within the space of three calendar months next after notice

in writing shall have been so given or left, damage by or by means of

fire as aforesaid only excepted : And a covenant that in case any

dispute shall happen between the said Corporation of the

Assurance Company, their successors and assigns, and any other

tenant or tenants of the said Mayor and Commonalty and Citizens,

and Wardens and Commonalty, or their several successors or assigns,

relating to any alleged annoyance or nuisance, or any partition or

6. AGREE-

MENT FOR
LEASE OF

PART OF

INTENDED

EXCHANGE.

to repair pre-
mises, and leads,

aDdwindows,&c.,

and leave re-

paired at end of

term

;

with power to

lessors to enter,

to see state of

repairs

;

and covenant to

repair according
to notice

;

and to refer dis-

putes to Gresham
Committee

:
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MENT FOR
LEASE OF

PARl^ OF

INTENDED

EXCHANGE.

and covenant by
lessees to provide
hand tire-engine,

and buckets
;

and to insure
ayainst fire in

names of lessors

;

to deliver policies

to clerk of Com-
mittee ;

with a declaration

by lessors to ex-
pend insurance
monies in re-

pairs;

and that unless
repairs made
v^ithin twelve
months,

encroacliment in, upon, or about the said premises, or relating to the

watching or warding of the Royal Exchange, or opening or shutting

the doors of the said Royal Exchange, then the said Corporation of

the Assurance Company, their successors and assigns, shall

abide by and keep the award or directions of the said Committee for

the time being regarding any such dispute : Also a covenant that

the said Corporation of the Assurance Company, their suc-

cessors and assigns, shall and will, at their own proper costs and

charges, provide a hand-engine, with leather pipes or trunks of a

sufficient length, and four dozen of leather buckets, and keep the

said engine, leather pipes, and buckets, from time to time dm-iug the

said term, in good and sufficient repair, in, or upon, or near the said

premises, or within or upon some convenient place of the said

Exchange, the better to extinguish any fire, and prevent or lessen

any damage that may happen to the said premises by fire, during the

said term : And also a covenant that the said Corporation of the

Assurance Company, their successors or assigns, will insure, for the term

of seven years, and so in like manner from time to time during the

term thereby granted, insure and keep insured the said premises, in the

names or style of the said Mayor and Commonalty and Citizens, and

Wardens and Commonalty of the Mystery of Mercers, their several

successors or assigns, against loss or damage by fire, in the office of

the Assurance Company, in such sum of money as may be

determined by the architect of the said Committee for the time being,

not exceeding the sum of £ , and from time to time deliver to

the clerk for the time being of the said Committee the policy or

policies, or instruments of such insurance, and receipts for the

premium and duty payable in respect thereof ; with a declara-

tion, covenant, and agreement, on the part of the lessors, that

the said Mayor and Commonalty and .Citizens, and the said War-

dens and Commonalty of the Mystery of Mercers, shall, from time

to time, when and as often as the said premises so to be demised,

or any part thereof, shall be burnt down, damaged, or injured

by or by means of fire, lay out and expend the sum or sums of

money to be recovered or received upon or by virtue of such policy

or poUcies of insurance so to be effected as aforesaid, in the rebuild-

ing, repairing, and reinstating, or making good, as the case may be,

of the said demised premises, or such part or parts thereof as shall

from time to time be so destroyed, injured, or damaged by fire as

aforesaid, so as to render the same premises in every respect fit for

habitation and use as aforesaid ; with a proviso and agreement, that in

case the said premises shall not be substantially rebuilt, reinstated,

and rendered fit for use and habitation as aforesaid, within twelve
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calendar months next after such damage or destruction of the said

premises, or any part thereof, by fire, shall have happened as afore-

said, then and in that case the said several hereinbefore-mentioned

rents or sums of £ and £ , to be reserved in and by such

lease, and thereby made payable, and covenanted to be paid as afore-

said, and each and every of them respectively, shall cease at the

expiration of such twelve calendar months next after such destruction

or damage of the said premises, or any part thereof, by or by means

of fire as aforesaid, and not again be demanded, or become or be

paid, or payable, or recoverable, under or by virtue of such lease, or

otherwise, until the same premises shall be rebuilt, reinstated,

repaired, and made fit for use and habitation, and the said Corpora-

tion of the Assurance Company shall have been put in posses-

sion of the same premises, when the said yearly rents shall again

recommence, and from thenceforth, and during the residue of the

term, be paid and payable according to the reservation thereof respec-

tively, and the true intent and meaning of such lease, anything therein

contained to the contrary notwithstanding : And also a covenant that

the said Gresham Committee shall be at liberty to open and close the

entrances to the inner or principal area to be appropriated for the

use of merchants and others in the said Royal Exchange, at such

time or times as they shall direct or appoint (b) ; And a proviso also,

that if the said yearly rents in the said intended lease to be reserved,

or either of them, or any part thereof respectively (except as aforesaid,

and as hereinafter mentioned,) shall be unpaid for twenty-one days

next after any of the days on which the same ought to be paid (the

same being lawfully demanded), or if the said Corporation of the

Assurance Company, their successors or assigns, shall not

well and truly observe and keep all the covenants and agreements

in the said lease to be contained, and which on their part ought

to be observed and kept, then and in either of the said cases it

shall be lawful for the said Mayor and Commonalty and Citizens,

their successors and assigns, and also for the said Wardens and

Commonalty of the Mystery of Mercers, their successors and

assigns, to enter into the said premises, or any part thereof,

in the name of the whole, and the same to repossess, as in their

former estate : And also a covenant by and on the part of the said

Mayor and Commonalty and Citizens, as to the one undivided moiety

of the said premises, but not furtli^r, and by and on the part of the

6. AGREE-

MENT FOR
LEASE OF

PART OF

INTENDED

EXCHANGE.

Rent shall cease

till premises rein-

stated ;

and a covenant
that Gresham
Committee may
open and close

entrances to Ex-
change ;

and proviso for re-

entry by lessors,

on nonpayment
of rent, &c. ;

and covenant by
lessors to support
under part of pre-
mises :

(h) And also, that the said Gresham Exchange at such time or times as may

Committee shall be at liberty to open and seem to them expedient or couveuient.

dose the external gates of the said Royal

VOL II. XX
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6. AGREE-

MENT FOR

LEASE OF

PART OF

INTENDED

EXCHANGE.

on default, rent
to be suspended
till premises safe

;

and clause for

lessee's quiet en-
joyment.

Covenant by les-

sees to accept
lease

;

said Wardens and Commonalty, as to the otKer undivided moiety of

the said premises, but not further, that they the said Mayor

and Commonalty and Citizens, and Wardens and Commonalty, and

their sevei'al successors and assigns, shall and will during the

said term, at their or some or one of their costs and charges,

repair, sustain, uphold, and support the under part of the main

huildino* of that part of the Royal Exchange over which the said

premises hereby agreed to be demised are or may be built; with a

proviso, that in the event of the said hereby agreed to be demised

premises becoming or being rendered dangerous and unsafe or unfit

for use, by reason of any breach in the said last-mentioned covenant,

on the part of the lessors, then and in that case the payment of the

said yearly rents of £ and £ hereinbefore mentioned and.

agreed to be reserved and paid as aforesaid, shall thereupon cease,

and from thenceforth be suspended and continue to be suspended,

until the said premises hereby agreed to be demised shall be restored,

reinstated, and rebuilt (if necessary), and rendered fit for the use and

occupation of the said Corporation of the Assurance Company,

when the said rents shall thereupon recommence and again become

and be payable, and so continue, subject as aforesaid, during the

residue of the said term : And that the said Corporation of the

Assurance Company, their successors and assigns, paying the said

yearly rents aforesaid, and observing and performing the covenants,

provisoes, conditions, and agreements hereinbefore mentioned, and

in the said intended lease to be contained, on the part of the said

Corporation to be observed and performed, shall and may peaceably

and quietly have, hold, occupy, possess, and enjoy the said premises,

with the appurtenances, without any the lawful let, suit, trouble,

eviction, interruption, or disturbance of them the said Mayor and

Commonalty and Citizens, or of the said Wardens and Commonalty,

or their several successors or assigns, or any or either of them, or of,

from, or by any other person or persons by their means, right, title,

interest, or procurement, during the said term : And this Indenture

FURTHER WITNESSETH, that the Said Corporation of the As-

surance company Do hereby covenant with the said Mayor and Com-

monalty and Citizens, and the said Wardens and Commonalty, and

their respective successors and assigns, that they the said Corporation

of the Assurance Company, their successors and assigns, shall

and will accept and take the lease hereinbefore mentioned and

agreed to be granted to them by the said ]\Iayor and Commonalty

and Citizens, and Wardens and Commonalty, in pursuance of these

presents, with such several covenants, clauses, provisoes, declarations,

and agreements, as are hereinbefore mentioned and agreed to be

contained and inserted therein ; And also shall and will execute a
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counterpart of such lease ; such lease and counterpart to be pre-

pared by the Clerk for the time being of the said Gresham

Committee, at the expense of the said Corporation of the

Assiu-ance Company, and deliver such counterpart lease to the said

Mayor and Commonalty and Citizens, and Wardens and Commonalty,

or whom they shall nominate or appoint for that purpose ; the

costs of this agreement and counterpart thereof to be paid by the

lessees. In witness, &,c.

6. AGREE-

MENT FOR
LEASE OF

PART OF

INTENDED

EXCHANGE.

to execute coun-
terpart ;

and pay expense
thereof and of this

agreement.

VII.

/ . LEASE OP

COFFEE-

HOUSE IN

LONDON.

Lease of a Coffee-house in London (c), under a Power, the Lessee

covenanting topay Bent, Rates, and Taxes; to Repair; to Paint

the inside every Seven, and the outside of the Premises every

Four Years ; not to Assign without License; not to carry on cer-

tain Trades; andto Insure. ProvisoforLessor's re-entry onNon-

payment of Rent ; and Covenantfor Lessee's quiet Possession.

THIS INDENTURE, made the day of , 18—, Between Parties.

the Right Hon. Jacob Earl of R., of the one part, and J. E., of ,

in the parish of , in the county of , victualler, of the other

part, WITNESSETH, That in consideration of the costs [and charges] Testatum.

which the said J. E. hath been at in repairing the messuage or consideration.

tenement hereinafter demised, and also in consideration of the sur-

render of a certain indenture of lease of the premises hereinafter

demised, bearing date on or about the day of •

,
18— , and

made [or expressed to be made] between the said Jacob Earl of R.

of the one part, and the said J. E. of the other part, [to the intent

that the same may be cancelled and made void,] And also in consi-

deration of the rent, covenants, and agreements hereinafter reserved

and contained, and on the part of the said J. E,, his executors,

administrators, and assigns, to be paid, kept, done, and per-

formed. He the said Jacob Earl of R., in pursuance and exercise of

all and every power and powers him thereto enabhng, Doth by these Demise

presents demise and lease unto the said J. E., his executors, admi-

nistrators, and assigns (such assigns being with the license herein-

after mentioned) [d). All that messuage or tenement situate and being Parcels.

(c) This precedent, including the parts

within brackets, is a specimen of the lan-

guage heretofore ordinarily used for a

lease of this description. The bracketed

parts, however, may be rejected without

sacrifice either of useful matter or tech-

nical propriety. It is probable that the

pruning-knife might be more freely used,

but it is doubtful whether the saving of

X

length would compensate for the loss of

style.

(d) This qualification of assigns is un-

necessaiy ; as, on the whole deed taken

together, the word assigns must refer to

such assigns as the lessee may lawfully

have ; that is, assigns with license. Ante,

vol. II., p. 248-9.

x2
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7. LEASE OF

COFFEE-

HOUSE IN

LONDON.

General words.

Habendum

.

Reddendum

.

Covenants by

to pay rent,

on the north side of buildings aforesaid, being No. 33 on the

plan of the said Earl's estate, in the said parish of ,
known by

the name of the Coffee-house, and now in the tenure or occupa-

tion of the said J. E., and which said messuage or tenement is more

particularly delineated or described in the plan thereof drawn in the

margin of these presents ; Together with all [cellars, vaults, ureas,

lights, ways, paths, passages,] easements, [pavements, privies, sinks,

gutters, drains, waters, watercourses,] profits, accommodations, ad-

vantages, and appurtenances whatsoever, to the said [messuage or

tenement and] premises belonging or [in anywise] appertaining, or

therewith usually held, occupied, used, or enjoyed ; To have and to

hold the said [messuage or tenement and] premises hereby demised, [or

intended so to be,] with their rights, members, and appurtenances, unto

the said J. E., his executors, administrators, and assigns, (such

assigns being with such license as hereinafter mentioned,) from the

25th day of now last past, for and during [and unto] the [full

end and] term of twenty-one years thence next ensuing [and fully to

be complete and ended] : Yielding and paying therefor, yearly [and

every year] during the said term, [unto the said [Jacob] Earl [of R.]

and his assigns, or to the person or persons who for the time being

shall be entitled to the reversion of the said premises expectant on the

determination of the said term hereby granted,] the yearly rent or sum

of 651. , of lawful money of Great Britain, free and clear of all [land-

tax, sewers-rate, and all other taxes, rates, assessments, and] deduc-

tions whatsoever, [parliamentary, parochial, or otherwise, already or

hereafter to be taxed, charged, assessed, or imposed, upon or in

respect of the premises hereby demised, or any part thereof, ] and

to become due, and to be paid quarterly, on the [four most usual

feasts or days of payment of rent in the year, (that is to say),

the] Annunciation of the Blessed Virgin Mary, the Nativity of St.

John the Baptist, the Feast of St. Michael the Archangel, and the

Birth of our Lord Christ, [in each and every year,] by [even and]

equal portions. And the said J. E. doth hereby, for himself, his

heirs, executors, administrators, and such assigns as aforesaid, cove-

nant, [promise, and agree, to and] with the said [Jacob] Earl [of

R.] and his assigns (e), [and to and Avith the person or persons who

for the time being shall be entitled as aforesaid (/), in manner follow-

ing, (that is to say)]. That he the said J. E., his executors, admi-

(e) A remainder-man under a settle-

ment can, as assignee of the reversion, take

advantage of covenants running with the

land entered into with the tenant for life

and his assigns. See ante, vol. I., p. 522.

(/) If the part within brackets in the

Reddendum relating to the persons en-

titled in reversion be omitted, instead of

saying " entitled as aforesaid," say, " en-

titled to the reversion of the said pre-

mises expectant on the determination of

the said term."
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nistrators, or such assigns as aforesaid, [some or one of them, shall 7. lease of

audj will, from time to time [and at all times] during the said term coffee-

[herebj granted, well and truly] pa}' [or cause to be paid] unto the
house in

said [Jacob] Earl [of R.], or his assigns, or to the person or persons

who for the time being shall be entitled as aforesaid, the said yearly

rent [or sum of 651.1, at the [days and] times, and in the propor-

tions hereinbefore [limited and] appointed for payment thereof ; And and taxes, &c.,

also, that he the said J. E., his executors, administrators, and such

assigns as aforesaid, [some or one of them, shall and] will from time to

time, [and at all times] during [the continuance of] the said term [hereby

granted,] bear, pay, and discharge the land-tax, sewers-tax, and all

other taxes, rates, duties, and assessments, of what kind [or nature]

soever, whether parliamentary, parochial, or otherwise imposed, or to

be imposed, on the said demised premises or any part thereof, or on

the landlord for the time being in respect thereof, or on the said rent

reserved for the same; And further, that he the said J. E., his to repair;

executors and administrators, and such assigns as aforesaid, [or some

or one of them, shall and] will at all times during the said term [of

twenty-one years hereby granted], at his and their own [proper] costs

[and charges, when, where, and as often as need shall require, well

and eflPectually] repair, uphold, support, pave, scour, cleanse, glaze,

maintain, amend, empty, and keep the said [messuage or tenement

and] premises, [with the appurtenances, and all the party and other

walls, pavements, tilings, iron and other rails, glass, glass windows,

locks, bolts, bars, fastenings, privies, sinks, sewers, and wydraughts,

pipes, gutters, drains, and houses of office,] and all [other the] appur-

tenances thereto belonging, or which shall or may hereafter belong

to the same, in, by, and with all [and all manner of] needful and

necessary reparations and amendments whatsoever ; And [shall and]
^^ ^^^ outside

will, once in every four years of the term hereby granted, at his and work ^'tr "four

their own [proper] costs [and charges], paint, or cause to be painted, y^^^^'

twice in good oil-colour, all the outside wood and iron-work belonging

to the said premises [hereby demised], in a proper and workmanlike

manner; And also all the inside wood and iron-work twice in good and inside wood

oil-colour, once in every seven years of the said term [liereby granted], evfry seven years;

in a like workmanlike manner ; And the said [demised messuage . . ,^L o to .Meld up in re

or tenement and] premises being so well and effectually repaired, pair at end of

supported, upheld, maintained, amended, glazed, paved, scoured,

cleansed, emptied, and kept, at the end of the said tei-m [hereby

granted], or other sooner determination of this present demise, [shall

and] will quietly leave, surrender, and yield up unto the said [Jacob]

Earl [of R.], or his assigns, or to the person or poisons who for the

time being shall be entitled as aforesaid ; Together with all chimney-

pieces, slabs, partitions, doors, locks, keys, latches, bars, bolts,
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7. LEASE OF

COFFEE-

HOUSE IN

LONDON.

to i)ay share of
expense of repair-
ing party waUs,
&c.

Power to lessor to
enter to see con-
dition of pre-
mises,

and leave notice

;

lessee to repair
according to

notice.

Lessee not to as-

sign or underlet
without license

;

APPENDIX.

windows, window-shutters, casements, lead and other cisterns, leaden

pipes, pumps, cupboards, dressers, shelves, and all other fixtures

and things which now are, or at any time hereafter during the said

term [hereby granted] shall be fixed or fastened in or to the said

premises [hereby demised], or any part thereof ; And also that he

the said J. E., his executors and administrators, and such assigns

as aforesaid, [shall and] will, during [all] the said term [hereby

granted], as often as need shall require, bear, [pay, and allow] a

reasonable share [and proportion] of the expenses of making, sup-

porting, repairing, and amending all party-walls, party-gutters, com-

mon sewers, public sewers, pipes, water -eoxu'ses, and drains, which

at any time during the said term [hereby granted] shall belong to

the said [demised] premises, or any part thereof, or be used by the

tenant or occupier thereof for the time being, and the owner

or occupier of any other messuage or tenement, erection or

building adjoining thereto ; And moreover, that it shall be lawful

for the said [Jacob] Earl [of R.], and his assigns, and also [to

and] for the person or persons who for the time being shall be

entitled as aforesaid, his or their stewards, surveyors, or agents,

with workmen and others in his or their company, or without, as

often as he or they shall think proper during the said term [hereby

granted], at seasonable and convenient times in the day-time to enter

and come into and upon the said premises [hereby demised], or any

part thereof, to view, search, and see the state and condition of the

same, and the repairs thereof, and of all defects and want of repara-

tion and amendment, upon every such view then and there found

and taken, to give or leave notice [or warning] in writing at the said

demised premises, to or for the said J. E., his executors or adminis-

trators, or such assigns as aforesaid, to repair and amend the same

within the space of three calendar months next after every or any

such notice shall be left as aforesaid ; within which said time or space

the said J. E, doth hereby, for himself, his heirs, executors, and admi-

nistrators, and such assigns as aforesaid, covenant, [promise, and

agree] with [and to] the said [Jacob] Earl [of R.] and his assigns,

and the person or persons who for the time being shall be entitled

as aforesaid, well and effectually to repair and amend the said [mes-

suage or tenement and] premises, [and make good all and every

defects and wants of reparations,] according to such notice or warn-

ing [so to be given or left] as aforesaid ; And further (g), that he

the said J, E., his executors or administrators, shall not nor will, at

any time during the said term hereby gi-anted, assign, underlet, or set

over the said [messuage or tenement and] premises [hereby demised]

,

I

(g) See post, a precedent of a revival

of this covenant, and of the pioviso for

re-entry, on the EaiTs licensing an as-

signment.
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or any part thereof, to any person or persons whomsoever, for all or any 7. lease of

part of the said term [hereby granted], without the license or consent coffee-

of the said [Jacob] Earl [of R.], or his assigns, during his life, and

after his decease, without the license or consent of the person or per-

sons who for the time being shall be so entitled as aforesaid, under

his or their hand or hands for that purpose first had and obtained

in writing ; And also shall not nor will, during the continuance of nor to cany on

the said term [hereby granted] , carry on, in, and upon the said [mes- ^'^' '^" *'
'^''^

suage or tenement and] premises, or any part thereof, or permit or

suffer the same or any part thereof to be occupied by any person or

persons who shall use, exercise, or carry on therein, the trades or

business of a soap-boiler, pewterer, bell-founder, blacksmith, white-

smith, white-lead maker, dyer, tinman, fellmonger, currier, trunk-

maker, coppersmith, plumber, glazier, ivory-burner, lampblack-burner,

bagnio-keeper, or any other trade or business whatsoever that can, shall,

or may in anywise tend to the annoyance or damage of the occupiers

of the said Earl's estate in the said parish of -, or any part

thereof ; nor permit or suffer any sheriffs' or Marshalsea Court

officer, or any other person, to use the said [messuage or tenement

and] premises, or any part thereof, as a lock-up house ; nor make, or

permit or suffer to be made, any public auction in or upon the said

[demised] premises, or any part thereof, without such consent in

writing as aforesaid ; and shall not nor will do, or wittingly and wil-

lingly cause or suffer any act or thing to be done, in or upon the said

[demised] premises, or any part thereof, which may be or grow to the

annoyance, grievance, damage, or disturbance of the said [Jacob]

Earl [of R,.], or his assigns, or the person or persons who for the

time being shall be entitled as aforesaid, or his or their tenant or

tenants in the parish of aforesaid ; And further, that he to insure

;

the said J. E., his executors or administrators, or such assigns

as aforesaid, [shall and] will from time to time, and at all times

during the Said term [hereby granted], keep the said [messuage

or tenement and] premises [hereby demised] insured in the Sun Fire

Office, or in such other office of insurance from fire as he the said

Earl, or his assigns, or the person or persons who for the time being

shall be entitled as aforesaid, shall desire, from loss or damage by fire,

for the sum of £1000 at the least ; and [shall and] will from time to

time produce and show the receipt for the premium on such insurance produce receipts

;

to the said Earl, or his assigns, and such person or persons entitled as

aforesaid, and his and their agent or receiver, when required ; And and to apply in-

FURTHER, that the money at any time to be received by virtue thereof towards repairs

shall be applied with all convenient speed in and towards rebuilding ° ^=*"'»se y
re,

or making good any damage by fire to the said promises, or any part

thereof; And that such rebuilding or making good such damage shall djiection!*"

^
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I . LEASE OF

COFFEE-

HOUSE IN

LONDON.

Proviso for re-

entry, on non-
payment of rent,

Covenant by les-

sor for lessee's

quiet enjoyment.

be made and done under the direction of the said [Jacob] Earl [of R.],

or his assigns, or the person or persons so entitled as aforesaid : Pro-

vided ALWAYS, [and these presents are upon this express condition

nevertheless,] that if the said yearly rent [or sum of J665], or any

part thereof, shall be [behind or] unpaid, in part or in all, by the

space of twenty-one days next [over or] after any or either of the

[feasts or] days of payment on which the same ought to be paid as

aforesaid, or in case of breach, uonobservance, or nonperformance of

all, or any, or either of the covenants, clauses, and agreements

herein contained (other than that for payment of rent) (li), and on the

part [and behalf] of the said J. E., his executors and administra-

tors, or such assigns as aforesaid, to be observed, performed, ful-

filled and kej)t, then and [from thenceforth], in any or either of

the said cases it shall be lawful for the said [Jacob] Earl [of R.], and

his assigns, or the person or persons who for the time being shall be

entitled as aforesaid, into the said [demised messuage or tenement

and] premises or any part thereof, in the name of the whole, wholly

to re-enter, and the same to have again, possess, and enjoy, as in his

andtheir first and former estate, [and the said J. E., his executors

and administrators, and all occupiers of the said premises thence to

eject and remove, this indenture or anything herein contained to the

contrary thei-eof in anywise notwithstanding]. And the said [Jacob]

Earl [of R.] doth hereby, for himself, his heu-s, executors, adminis-

trators, and assigns, covenant, [promise, and agree to and] with the

said J. E., his executors, administrators, and such assigns as aforesaid,

that he the said J. E., his executors, administrators, and such assigns

as aforesaid, [well and truly] paying the said yearly rent [or sum of

£65 hereby reserved], on the days and times hereinbefore mentioned

for payment thereof, and observing, performing, fulfilling, and keep-

ing all and every the covenants, provisoes, and agreements herein

contained on his and their parts [and behalves] to be paid, observed,

performed, fulfilled, and kept, shall and lawfully may peace-

ably and quietly have, hold, occupy, possess, and enjoy the said

[demised messuage or tenement and] premises, with their rights,

members, and appurtenances, for [and dming all] the said term of

twenty-one years [hereby granted], without any lawfid [let, suit,

trouble], eviction, [ejection], interruption, molestation, or denial, of or

by the said [Jacob] Earl [of R.], or his assigns. In witness, <fec.

(lb) A right of re-entry is sometimes

given to the lessor on breach of any of

the covenants contained in the lease ; but

this is wrong where the right, with respect

to rent, is not to accrue till defiiult for a

time specified. A proviso for re-entry

on breach of any covenants, which, of

course, would include a covenant for pay-

ment of rent, would clearly be incompa-

tible with a right of re-entry accruing only

in default of payment of rent for twenty-

one days after its becoming due.
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VIII.

Leasefor Ninety-nine Years, determinable on the Death of the Sur- 8. lease for

vivor of Three Persons, icith Right of Perpetual Renewal. years de-

THIS INDENTURE, made, kc. Between [lessor], of ,of the wnH moliT'
one part, and [lessee~],oi , of the other part, Witxesseth, That the of renewal.
said [lessor,'] as well for and in consideration that the said [lessee] hath Parties.

at his own cost erected and built, or caused to be erected and built. Testatum, that in

the dweUing-house and premises liereinafter demised, as of the yearly lessee's having

rent, heriots, covenants, conditions, and agreements hereinafter premises, &c.,

resented and contained on the part of the said [lessee], his executors,

administrators, and assigns, Doth by these presents demise and lease lessor doth de-

\mto the said [lessee], his executors, administrators, and assigns.

All, &c. [ Parcels], And all, &c. [General words, as in pp. 577 and Parcels, &c.

595 of this volume] : To hate and to hold the said messuage or Habendum for

dwelling-house and premises hereby demised, with their appurtenances, ff'^lcr^iuniidTo

'

unto the said [lessee], his executors, administrators, and assigns, from °^ '^^'

the day of the date hereof, for and during the term of ninety-nine

years hence next ensuing, and fully to be complete and ended, if A. B.,

of , now aged about years, C. D., of , now aged about

years, and E. F., of , now aged about years, or any

or either of them shall so long happen to live ; with a perpetual right with perpetual

of renewal upon and under such terms and conditions as are herein- " renewa

.

after expressed : Yielding and paying therefor, yearly and every year Reddendum to

during the said term and estate hereby granted, unto the said [lessor], i'nheritonce'ori de°

or his assigns, or to the person or persons who for the time being jg™'"^*^'"" °^

shall be entitled to the freehold or inheritance of the said demised pre-

mises expectant on the expiration or determination of the said term and

estate, the rent or sum of 18s. sterling, by two half-yearly payments, rent;

on the 25th day of March and the 29th day of September in each and

every year, in equal portions ; the first payment thereof to begin and be

made on the 25th day of March next : And also yielding and paying ^^^^^^

.

unto the said [lessor], or his assigns, or to the person or persons

who for the time being shall be entitled to the freehold or inherit-

ance of the said demised premises immediately expectant on the

expiration or determination of the said term and estate, upon and

after the deaths of each and every of them the said A. B., C. D.,

and E. F., the sum of £ , of like lawful money, for and in the

name of an heriot or farlief : And yielding and doing suit of court, suit, &c.

and suit to the mill or mills of him the said [lessor], belonging to

the said manor of . And the said [lessee] doth hereby, for him- covenant by

self, liis heirs, executors, administrators, and assigns, covenant ^^^^®'

with the said [lessor], his heirs and assigns, in manner following ;
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8. LEASE FOR
TEARS DE-

TERMINABLE,

WITH RIGHT

OF RENEWAL.

to pay rent, he-
riot, and taxes,
iVc.

;

to repair ;

and grind his

corn, &c., at mill

of manor.

Proviso for re-

entrj', on non-
payment of rent,

&c.

Covenant for les-

see's quiet enjoy-
ment.
That leases shall

be renewed.

on payment of
fine, &c.

;

atsamei'ent,&c.

;

so as such renevral

be applied for,

and tine paid,

before one year
from death of

persons on whose
lives, &c., if in

Great Britain ;

(that is to say), That he the said [lessee], his executors, administra-

tors, and assigns, shall and wiU pay the said yearly rent and heriot

on the several days and in manner hereinbefore expressed and

agreed for payment thereof: And also, &c. [^Covenant to pay all

taxes, S^-c. as in p. 580 of this volume. No. 2, Col. II.] : And also,

&c. [Covenant to repair, as in p. 580 of this volume, No. 3, Col. //.] :

And shall and will grind all his and their corn, grain, and malt, which

shall at any time during the said term be used or expended in his or

their dwelling-house or houses, or which he or they shall sell or

otherwise dispose of after the same shall be ground, at the water corn-

mill or mills belonging to the said manor of : Provided always,

nevertheless, that in case the said {lessee], his executors, administra-

tors, or assigns, shall fail or make default in payment of the rent, or

rendering the suits and services hereby reserved, or in the due per-

formance of any or either of the covenants, conditions, and agree-

ments hereinbefore expressed and contained, it shall be lawful, &c.

{Provisofor re-entry, ante, p. 583 of this volume, No. 11, Col. II.].

[Lessor^s covenant for lessee's quiet enjoyment, ante, p. 583 of this

volume, No. 12, Col. II., tofolloio]. Provided always, and it is hereby

agreed and declared, that this lease, and all and every other lease and

leases which at any time or times hereafter shall be renewed in pur-

suance of these presents, shall from time to time, and at all times here-

after, be renewable for the like term of uiuety-nine years, determinable

as aforesaid, and shall, upon the request and at the costs and charges of

the lessee in these presents named, or of the lessee or lessees in such

other lease or respective leases to be named, his or their respective

executors, administrators, or assigns, be so renewed by the said

[lessor], his heirs or assigns, or such other person or persons who

for the time being shall be seised of or entitlecj to the freehold or

inheritance of the said hereby demised premises expectant on the

determination of the term and estate hereby granted, upon payment

by such lessee or lessees, his or their executors, administrators, or

assigns, to the person or persons required to grant such renewed

lease, of such sum or sums of money, as a fine for each and every life

to be nominated or added upon such renewal, as shall be after the

rate of 20s. for every one shilling of rent hereby reserved ; which said

renewed lease so from time to time to be made and granted shall be

under the same rent, and with the like covenants, conditions, and

agreements, mutatis mutandis, as are in these presents reserved,

expressed, and contained ; so as every such renewal be applied for, and

every fine to be paid for such renewal be paid before the end or ex-

piration of one year, to be computed from the death of such of the

persons for whose lives the said lease so requested to be renewed shall

have been granted, as shall first happen to die, if such person shall
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die within the kingdom of Great Britain ; and so as every such renewal 8. lease for
be applied for, and every fine to be paid for such renewal be paid years de-

before the end or expiration of two years, to be computed from the terminable.

WITH RIGHT

to be renewed shall have been granted , as shall first happen to die.

death of such of the persons for whose lives the said lease so requested^ ^ OF renewal.

in ease such person shall happen to die in parts beyond the seas or yearsTif bey^d

out of Great Britain ; But in case such application for a renewal ITno application

shall not be made, or the fine for such renewal shall not be paid right^?renIS' to

before the end or expiration of the said one year, to be computed as
'^^'^^^'

aforesaid, or before the end or expiration of the said two years, to be

computed as aforesaid. Then, and in either of the said cases, as the

event shall happen to be, as aforesaid, all right, title, and benefit

of renewing the term hereby granted, or any such future renewed

lease of the premises hereby demised, which any lessee or lessees, or

any other person or persons claiming, or to claim by, from, or under

him or them, might have or claim to be entitled to by virtue of these

presents, shall from thenceforth cease and absolutely determine :

Provided also, and it is hereby further agreed and declared, that in cestui que vie

case any person who is or shall be named in these presents, or any ylarl.'^^o be'con!"

renewed lease or leases to be granted in pursuance of these presents, no proono the^

as a cestui que vie, shall happen to depart the said kingdom of Great
*'°°'''^''y'

Britain, and shall continue absent without returning to the said king-

dom for the space of seven years, each and every such person shall, at
~

the end or expiration of the said seven years, whether then alive or

dead, be considered and deemed, as to the renewing of any lease or

leases in which any such person is or shall be named a cestui que vie, as

if he or she was actually dead, unless sufiicient and evident proof be made

to the contrary : Provided also, and it is hereby further agreed and if person who
, , , , . ,, 1 r- i- , ,• ought to execute
declared, that m case the person or persons who from tmie to time, renewed lease be

, „ .
, , ^ , under disability,

or at any time hereafter, ought to make, grant, or execute any renewed

lease of the premises hereby demised, shall be under any legal dis-

ability or incapacity, or out of the said kingdom, at the time at which or out of kingdom,

any such renewal by him, her, or them ought to be made in pursuance

of these presents ; or in case the title to the freeholder inheritance of the or title to lands

. .
be in litigation,

premises shall be in suit or litigation at the time at which any such

renewal by him, her, or them ouo;ht to be made; Then, and in either of no advantage

f /. T • r to be taken of

the said cases, no advantage shall be taken of the want or apphcation tor want of appUca-

a renewal of this or any other lease of the premises hereby demised,

or on account of the nonpayment of any fine or fines for any such

renewal, as hereby required, provided the person or persons entitled to provided same be

such renewal shall, within the space of four years, to be computed year after re-

from the ceasing of such legal disability or incapacity, or to be com- ties, &c.

puted from the time that such person or persons who ought to grant

such renewed lease shall return into the said kingdom, or from the
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8. LEASE FOR time that the right or title to such freehold or inheritance shall be

YEAKS DE-
\yy g^g}^ gyjt qj, Htigatiou fiuallj determined, as the several and

respective cases may happen, apply for such renewal, and pay such

fine as aforesaid, with interest for the same after the rate of

per cent, per annum, from the end of one year after the death of such

cestui que vie in such respective lease to be named, as shall first hap-

pen to die as aforesaid. In witness, &c.

TERMINABLE,

WITH RIGHT

OF RENEWAL.

9. LEASE OF A

COPYHOLD
MESSUAGE,

<fec., WITH
lord's

LICENSE.

Parties.

Testatum.

Demise.

Parcels.

General words

Habendum.

Reddendum.

Covenants hy
lessee

to pay rent and
taxes

;

to repair

;

not to injure

lessor's estate.

IX.

Lease of a Copyhold Messuage and Piece of Land, with the

License of the Lord of the Manor; the Lessee entering into

the common Covenants to pay Rent and Taxes, to Repair,

and not to prejudice Lessor^s Interest ; the Lessor covenanting

for the Lessee's quiet enjoyment and indemnity against Copy-

hold otitgoings, ^c. [i.)

THIS INDENTURE, made the day of , 18—, Be-

tween [Zessor], of , of the one part, and \lessee\ of , of

the other part, Witnesseth, That in consideration of the rent

hereinafter reserved, and of the covenants and conditions hereinafter

contained, and on the part of the said \lessee\ his executors, admi-

nistrators, and assigns to be observed and pei-formed. He the said

[lessor'], by virtue and in pm'suance of a license to him granted by the

lord of the manor, of whom the copyhold messuage or tenement and pre-

mises hereinafter demised or intended so to be are holden, bearing

date on or about the day of last, [whereby the said {lessor']

is authorised to demise and let the said messuage or tenement

and premises unto any person or persons, at his will and pleasure, for

any term or number of j^ears not exceeding twenty-one years, com-

mencing from the day of the date of the said license (A;)], Doth by these

presents demise and lease unto the said] lessee], his executors, adminis-

trators, and assigns, All that messuage or tenement, <fec., \_Parcels] :

And all outhouses, &c. : \_General words, as in pp. 577 and 595 of

this volume] : To have and to hold, &c., {Habendum, as in p. 598

ff this volume. No. 1] : Yielding and paying, <kc., [Reddendum, as

in p. 600 of this volume] : And the said [lessee] doth hereby, for him-

self, his heirs, executors, administrators, and assigns, covenant with

the said [lessor], his heirs and assigns, that he the said [lessee], &,c.,

[Covenants to pay rent and taxes, and to repair, as in p. 580 of this

volume, Col. LL] : And also, that the said [lessee], his executors, admi-

nistrators, or assigns, shall not nor will do, or cause or suffer to be

(i) As to leases by copyliolders, see (k) \\'licre brevity is desirable, the

note, vol. I., p. 105 et seq. part within brackets may be omitted.
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done, any act, deed, or thing whatsoever, wherehy, or hy reason or

means whereof, the estate and interest of the said [lessor'] of and in

the said messuage or tenement and premises, or any part thereof, can,

shall, or may be or become forfeited or void, or forfeitable or voidable,

or otherwise prejudicially aflfected. And the said [lessor] doth hereby,

for himself, his heirs, executors, and administrators, covenant with

the said [lessee], his executors, administrators, and assigns, that, &c.,

[Cove?iant for lessee's quiet enjoyment, as in p. 583 of this volume,

No. 12, Col. II.] '. And also, that he the said [lessor], his heirs, exe-

cutors, administrators, and assigns, shall and will, from time to time

and at all times hereafter, at his and their own costs and charges, save

harmless and keep indemnified the said [lessee], his executors, admi-

nistrators, and assigns, from and against all quit-rents, copyhold and

customary outgoings, heriots, duties, suits and services, to be paid,

rendered, or performed to the lord or lords, lady or ladies, for the time

being, of the said manor, for or in respect of the said messuage or

tenement and premises, or any part thereof, and all costs, charges,

and expenses to be incurred, sustained, or paid by the said [lessee], his

executors, administrators, or assigns, by reason of the nonpayment,

nonobservance, and nonperformance of the said quit-rents, out-

goings, duties, suits and services respectively, or in any wise in

relation thereto. In witness, &c.

9. LEASE or

A COPYHOLD
MESSUAGE,

(fcc, WITH
lord's

LICENSE.

Covenant by les-

sor for lessee's

quiet enjoyment,

and to indemnify
him against copy-
hold outgoings.

Underlease, hy a Mortgagee and Mortgagor [l], of a House and

Premises in the City of London, held under the Dean and

Chapter of St. PauVs Cathedral ; with a provision for Pay-

ment of the Bent to the Mortgagor, with Poioer of Distress, till

notice by the Mortgagee ; Indemnity against claims of original

Landlord. The Lessee covenants to pay Renewal Fine and Ex-

penses ; the Lessor covenanting to Assign or Underlet to the Lessee

the Renewed Termfor securing the Advance and Interest.

THIS INDENTURE, made the day of , 18—, Between Parties.

A. B., of , (mortgagee of the messuage or tenement and

premises hereinafter described, and demised, or intended so to

be), of the first part; C. D., of , (mortgagor of the same

messuage or tenement and premises), of the second part ; and

[lessee'], of , of the third part, Witnesseth, That, in con- Testatu

sideration of the rent, covenants, and agreements hereinafter re-

served and contained, and on the part of the said \lessee\ his

executors, administrators, and assigns to be paid, observed, and per-

10. UNDER-

LEASE BY
MORTGAGEE
AND MORT-

GAGOR.

(J) As to leases by Mortgagee and Mortgagor, see ante, vol. I., p. 163 et seq.
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10. UXDER-

LEASE BY

MORTGAGEE
AND MORT-

GAGOR.

Mortgagee de-

mises,
and Mortgagor
demises and con-
firms.

Parcels and
General Words.
Habendum.
Reddendum.

Proviso for pay-
ment of rent to

mortgagor till

notice by mort-
gagee.

Power of distress

to mortgagor.

formeil, lie the said [mortgagee], with tlie consent and approbation

of the said [mortgagorl, and according to liis estate and interest in

the premises, Doth by these presents demise and lease, and the said

[mortgagor'] DoTH by these presents demise, lease, ratify, and

confirm unto the said [lessee], his executors, administrators, and

assigns. All that messuage or tenement, &c. ; Together with all

outhouses, buildings, &c., [as in pp. 577 and 595 of this volume] :

To have and to hold, &c. [Habendum, as in p. 598 of this

volume. No. 1] : Yielding and paying therefor yearly, dm-ing

the said term, the yearly rent of £ , of lawful money of

Great Britain, unto the said [mortgagee], his executors, adminis-

trators, and assigns («i), subject to such equity of redemption as the

said demised premises are now subject or hable to ; and subject also

to the proviso or agreement hereinafter contained in respect to the

intermediate payment of the said rent, until such notice as is here-

inafter mentioned ; such yearly rent of £ to be paid by quar-

terly payments, on the 25th day of March, the 24th day of June, the

29th day of September, and the 25th day of December, clear of the

sewers-rate, and all and all manner of parliamentary, parochial,

and other taxes, assessments, rates, and impositions whatsoever, now

or hereafter to be charged, assessed, or imposed upon the said pre-

mises hereby demised, or on the said yearly rent hereby reserved, or

on the said [mortgagee and mortgagor], or either of them, their, or

either of their heirs, executors, administrators, or assigns, in respect

thereof : Provided always, and it is hereby agreed and declared,

that in the meantime, and until the said [mortgagee], his executors,

administrators, or assigns shall require to have the receipt of the

rents and profits of the said premises hereby demised or intended so

to be, and shall give unto the said [lessee], his executors, adminis-

trators, or assigns, or leave at the same premises notice in writing

requiring the said [lessee], his executors, administrators, or assigns

to pay the said rent hereby reserved to him, the said [mortgagee], his

executors, administrators, or assigns, the same rent shall or may be paid

to the said [mortgagor], his executors, administrators, or assigns ;

and if, at any time previously to such notice having been given or

left as aforesaid, the same rent, or any part thereof, shall be unpaid

for the space of fourteen days after the respective days or times

whereon the same ought to be paid as aforesaid, then and in such

case, and so often as the same shall happen, (although no lawful

demand shall have been made thereof,) it shall be lawful for the said

[mortgagor], his executors, administrators, or assigns, to enter into

and distrain upon the said premises hereby demised, for the said

yearly rent, or so much thereof as shall then be in arrear, and the

(m) The mortgage was for years, the mortgagor being but a termor.
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distress and distresses then and there made, to take lead, carry away,

and impound, and in pound to detain and keep, and in due time

afterwards to sell or dispose of, or otherwise to act therein accord-

ing to the law, to the intent that, by the ways and means aforesaid,

he the said [mo^'tgagor^, his executors, administrators, and assigns,

shall and may be fully paid and satisfied the arrears of the said

rent, and also all costs, charges and expenses which shall be sus-

tained or incurred in consequence of any such distress or distresses.

And the said [lessee] doth hereby, for himself, his heirs, executors,

administrators, and assigns, convenant with the said [mortgagee'], his

executors, administrators, and assigns, and also separately with the said

[mortgagor'], his executors, administrators, and assigns, in manner fol-

lowing; that is to say, that he the said [lessee], his executors, adminis-

trators, and assigns, shall and will yearly, during the continuance of

the said term hereby granted, pay unto the said [mor^o^agor], his exe-

cutors, administrators, or assigns, until such notice shall have been

given or left as aforesaid, and afterwards to the said mortgagee], his

executors, administrators, and assigns, the said yearly rent of £ ,

on the respective days and in manner hereinbefore appointed for pay-

ment thereof, without any deduction whatsoever : And also shall

and will pay the sewers-rate, and all manner of other taxes, assess-

ments, rates, and impositions whatsoever, whether parliamentary,

parochial, or otherwise, which now are, or hereafter during the said

term shall be assessed, rated, or imposed on the said messuage or

tenement and premises, or any part thereof, or on the said yearly rent

hereby reserved, or any part thereof, or on the said [mortagee] and

[mortgagor], or either of them, their, or either of their executors,

administrators, or assigns, on account thereof : And will also pay,

on demand, unto the said [mortgagee] and [mortgagor] respectively,

and their respective executors, administrators, and assigns, all pre-

miums, costs, charges, and expenses, and all and every sum and

sums of money which the said [mortgagee] and [mortgagor] respec-

tively, or their respective executors, administrators, or assigns shall

from time to time during the said term expend for insuring the said

messuage or tenement and premises from loss or damage by fire, to

the extent of £ ; and that the amount of the said premiums, costs,

charges, and expenses shall also be recoverable by distress on the

said premises, as and in the nature of rent reserved upon a lease for

years: And also, that in case any loss or damage by fire shall, during

the said term hereby granted, happen to the said messuage or tene-

ment and premises, or any part thereof, and the money received by

the said [mortgagee] and [mortgagor] , or either of them, their, or either

of their executors, administrators, or assigns, under or by virtue of

10. UNDER-
LEASE BY
MORTGAGEE
AND MORT-

GAGOR.

Covenants by
lessee,

to pay rent to

mortgagor till

notice, and after-

wards to mort-

to pay rates and
taxes

;

and premiums of

insurance effected

by mortgagee or
mortgagor.

Limit of amount
recoverable by
distress.

If insurance-
money insufficient

to repair da-
mages, lessee to

pay difference.



688 APPENDIX.

Covenant to re-

pair
;

and to yield up at
end of term ;

Power of re-entry
to inspect repairs,

&c.

Not to carry on
offensive busi-
nesses,

nor assign without
license.

Proviso for les-

sors' re-entry on
nonpayment of
rent, So.

Covenant by
mortgagor for les-

see's quiet enjoy-
ment.

and Indemnity
against original

lessor.

the policy or policies of insurance thereon, shall not he sufficient, and

so far as the same will not extend to rebuild, repair, or re-instate the

said messuage or tenement, erections and buildings, then the said

[lessee], his executors, administrators, or assigns shall and will also pa}'

unto such of them, the said [mortgagee'] and [mortgagor], or his execu-

tors, administrators, or assigns, as shall rebuild, repair, and re-instate

the said messuage or tenement, erections and buildings, the difference

in amount between the sum recovered under or by virtue of the said

policy or pohcies of insurance, and the sum expended in so rebuilding,

repairing, and re-instating the said messuage or tenement, erections,

buUdings, and premises, or any part thereof : And also, <kc. [add here

a Covenant by lessee to repair and cleanse, &c., as ante, p. 5S0 o/" this

volume. No. 3] ; And the same messuage or tenement and premises,

with the appurtenances, so being in all parts and things from time to

time well and sufficiently repaired, upheld, sustained, <kc., [as in the

covenant to repair,] shall and will peaceably and quietly leave, sur-

render, and yield up, at the end of the said term, unto the said [mort-

gagee], his executors, administrators, or assigns, in case his aforesaid

mortgage shall be then subsisting, but otherwise to the said [lyiort-

gagor], his executors, administrators, or assigns; together with all

such fixtures thereon or thereto belonging as are usually deemed

landlord's fixtiu-es : And further, that it shall be lawful for the

said [mortgagee] and [mortgagor] respectively, and their respective

executors, administrators, and assigns, and also for the superior land-

lord or landlords of the said messuage or tenements and premises,

and his or their surveyor or surveyors, agents or servants, twice in

every year, <fec., [Here insert Power to lessors to enter and see state of

repairs ofthepremises ; and a Coi'enanthy lessee to repair according

to notice, as in p. 582 ofthis volume, No. 7, Col. //.] : And also, &c.,

[Covenant hy lessee not to carry on any offensive business, p. 666 of
this volume; nor assign without license, p. 582 of this volume. No. 9,

Col. II.]. Provided always, kc, [add Provisofor the re-entry of
the mortgagee, his executors., administrators, and assigns; and also

of the mortgagor, his executors, administrators, and assigns, on non-

payment of rent, or nonperformance of covenants, as in p. 583 of

this volume. No. 11, Col. II. ; and a Covenant hy the mortgagor

for the lessee's quiet enjoyment, on paying the rent reserved, and

performing and observing the covenants by him to be performed

and observed, as in p. 583 of this volume. No. 12, Col. II.'\ ;

and add

:

—and also saved harmless and indemnified from the rent

and covenants reserved and contained in a certain indenture of lease,

bearing date on or about the day of in the year ,

and made, or expressed to be made, between the Dean and Chapter,
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Gustos or Warden, Minor Canons and Junior Cardinal of the Cathedral

Church of St. Paul, in London, of the one part, and the said [rnortga-

gor\ of the other part ; whereby the said Dean and Chapter, Gustos or

Warden, Minor Canons and Junior Cardinal, did, for the considera-

tions therein mentioned, demise and lease the said messuage or tene-

ment and premises hereby demised, unto the said [niortgagor'\, his

executors, administrators, and assigns, fi-om the day of the date

thereof, for the full term of forty years thence next ensuing ; and free

from all claims and demands in respect thereof : And also, that he

the said [mortgagor'], his executors, administrators, or assigns,

shall and will, in case of any loss or damage by fire happening to

the said messuage or tenement and premises, immediately on receipt

or recovery of the money due upon or by virtue of any policy or

policies of insurance of the said premises, fully and faithfully lay out

and expend the same, so far as the same will extend, in rebuilding, re-

pairing, and re-instating the said messuage or tenement and premises

hereby demised : And the said [mortgagee] doth hereby, <kc., [insert

Covenant by the mortgageefor the lessee s quiet enjoyment, on payment

of rent, <bc., as against him the mortgagee, and persons claiming

under him] : And the said [lessee] doth hereby, for himself, his heirs,

executors, administrators, and assigns, covenant with the said [mort-

gagor], his executors, administrators, and assigns, that in case the said

Dean and Chapter of the Cathedral Church of St. Paul aforesaid shall,

at any time during the continuance of this present demise, be willing

to renew the said lease bearing date on or about the said day

of , for a further term of years, he the said [lessee], his

executors, administrators, or assigns, will, at the request in writing

of the said [mortgagor], his executors, administrators, or assigns, pay

to the said Dean and Chapter, or their proper officer duly authorised

to receive the same, the fine that shall be imposed upon such renewal

of the said last-mentioned lease, and also the expenses of the same

renewal, so that such fine and expenses do not exceed together the

sum of £ , of lawful money of Great Britain ; and if the same fine

and expenses together shall exceed that sum, then will, at such

request as aforesaid, pay so much of the same fine and expenses as

shall amount to that sum : And the said [mortgagor] doth hereby

further, for himself, his heirs, executors, administrators, and assigns,

covenant with the said [lessee], his executors, administrators, and

assigns, that, upon payment of any such fine and expenses of renewaj

as aforesaid, or of such part thereof as aforesaid, by the said [lessee],

his executors, administrators, or assigns, he, the said [mortgagor], his

executors, administrators, or assigns, shall and will, immediately upon

such renewal, at his or their own costs and charges, efl'ectually assign

VOL. II, Y Y
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10. UNDER-

LEASE BT
MORTGAGEE
AND MORT-

GAGOR.

or demise, at the option of the said [lessee], his executors, adminis-

trators, or assigns, the premises to be comprised in such renewed

lease, with their appurtenances, unto the persons or person paying the

same fine and expenses of renewal, or such part thereof as aforesaid,

their, or his executors, administrators, or assigns, for the term, or for

all the term except the last day thereof, for which the same premises

shall have been granted by such new lease, by way of mortgage, for

securing the repayment to the said [lessee], his executors, adminis-

trators, or assigns, of the principal sum or sums so advanced or paid,

for such renewal fine and expenses of renewal as aforesaid, with

interest thereon, after the rate of £5 per centum per annum, and

subject thereto, upon trust for the said [mortgagor] , his executors, ad-

ministrators, and assigns, according to his right and interest in the

premises to be comprised in any such new lease. In witness, <fec

11. lease of

A COTTON-

MILL AND
MACHINERY.

Parties.

Testatum.

XI.
J

Lease of a Cotton Mill, Machinery, and Gear, ^c, for a term

of Years, at a yearly rent, subject to suspension in case of

fire, the Lessee covenanting to pay an udditional rentfor the

use ofa Culvert, and also an annual chief rent, to lay out

a given sum in repairs, and to keep repaired, damage hy

fire excepted. The Lessors to have option ofpurchasing, at

end of term. Machinery erected hy Lessee; and to accept

payment ofrent by Bills of Exchange.

THIS INDENTURE, made the day of , in the year of

our Lord , Between \lessors\ of •

, of the one part, and

[lessee'], of , of the other part, Witnesseth, That, in consi-

deration of the rents and covenants hereinafter reserved and con-

tained, and on the part of the said [lessee], his executors, adminis-

trators, and assigns, to be paid and performed, He, the said [lessor].

Doth by these presents demise and lease imto the said [lessee],

his executors, administrators, and assigns. All that cotton-spinning

mill, with the engine-house, steam-engine, boilers, machinery, going

gear, fixtures, and other the appurtenances thereto respectively

belonging, of him the said [lessor], as the same premises are now

used and let in the way of room and power to the said [Z^we^*] ;

And also all those several buildings used and occupied by the said

several occupiers of the said miU as store-houses or otherwise, and

all the vacant ground adjoining or near the said premises ; And also

all those twelve tenements or cottages situate and adjoining near to

the said mill, and now in the several occupations of , «fec., or

some or one of them ; all which premises are situate at or near , in

J
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the township of , in the parish of aforesaid, and are called or

known by the name of The Lower Mill ; together with all houses,

out-houses, edifices, buildings, roads, ways, paths, passages, water-

courses, pumps, and wells of water, culverts, and especially the

culvert or tunnel by which the said mill and engine are supplied with

water from the adjoining brook or rivulet, easements, privileges, rights,

members, and appurtenances whatsoever to the same premises or

any part thereof belonging or appertaining, or now used and occupied

therewith : Except and always reserved out of this present demise unto

the said [^e,s*or], his heirs and assigns, all mines of coal, iron, lead, or

other minerals, and all quarries of stone or slate, and beds of clay,

within or under the'said demised premises, with liberty for him and them,

and his and their agents and workmen, at all times during this demise,

to dig for, get, smelt, and work, any such mine, minerals, quarries, and

beds of clay, and to lead and carry away the same with carts and car-

riages over any part of the said demised premises, making reasonable

compensation to the said [lessee^, his executors, administrators, or

assigns, for the damage he or they may thereby sustain ; and also saving

and reserving unto the said [lesso7'~\, his heirs or assigns, and his or

their agent or agents, the liberty of entering upon the said premises

hereby demised, four times in the year, at seasonable times in the day-

time, for the purpose of viewing the state and condition thereof : To

HAVE AND TO HOLD the Said mill, engine-house, steam-engine, machi-

nery, going gear, fixtures, cottages, buildings, vacant ground, heredi-

taments, and all and singular other the premises hereby demised, or

intended so to be, with their appurtenances, unto the said [lessee^, his

executors, administrators, and assigns, from the day of last

past, for the term of seven years thence next ensuing, (subject to the

payment of the yearly chief rent of nineteen pounds, three shillings, and

the out-payment of five guineas hereinafter particularly mentioned)

:

Yielding and paying therefor, yearly and every year during the said

term, (except only in case of fire, as hereinafter mentioned,) for and

in respect of the said premises, unto the said [lessor], his heirs and

assigns, the clear yearly rent of £500, of lawful money of Great

Britain, by four equal quarterly payments, on the twenty-fourth day

of June, the twenty-fourth day of September, the twenty-fourth day

of December, and the twenty-fourth day of March, in each year; the

first payment to begin and be made on the twenty-fourth day of June

now next ensuing : And the said [lessee] doth hereby, for himself,

his heirs, executors, administrators, and assigns, covenant with the

said [lessor], his heirs and assigns, that he, the said [lessee], his

executors, administrators, or assigns, shall and will, during the

said term, (except only in case of fire, as hereinafter mentioned,) well

Y y2
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11. LEASE or and truly pay unto the said [lessor'], his heirs and assigns, the said

A COTTON- 3'early ?ent of £500, at the days and in manner hereinbefore

appointed for payment thereof : and also, that he or they shall and

will, over and besides the said yearly rent, during the said temi,

To pay chiefrent; p^y, satisfy, and discharge, unto of , his heirs and

assigns, the annual chief rent of nineteen pounds three shillings,

payable to him and them out of the said demised premises, on the

and a yearly sura twenty -fifth day of December in each year ; and also a certain out-
to a stranger, for ,. „ . ^^ ^ ^^ ^

use of culvert
;

payment, not exceedmg nve gmneas annually, to be payable on the

same day to Messrs. , of , bankers, or such other person

or persons as shall be entitled to receive the same, for the privilege

of passing and continuing the culvert or tunnel hereinbefore men-

tioned under or through their property to the said brook ; and shall

and indemnify and wiU save harmless the said [lessor], his heirs, executors, adminis-
eie rom.

^j.j^^Qj.g^ g^jj^^ assigns, from the same chief rent and out-payment

respectively, and from all suits and damages in consequence of the

non-payment thereof respectively : And also, that he, the said [lessee],

his executors, administrators, or assigns, shall and will, from time to

time and at all times during this demise, pay, satisfy, and discharge

all parliamentary, parochial, township, county, and other taxes, rates,

duties, and assessments whatsoever, that shall be taxed, rated, assessed,

charged, or imposed, upon or in respect of the said premises hereby

demised, or any part thereof, or the owners or occupiers thereof:

To repair, except And ALSO, that he, the Said [lessee], his executors, administrators, or

assigns, shall and will, at his and their own expense, during this

demise, Avhen and so often as occasion shall require, (damage by acci-

dental fire only excepted,) substantially maintain, point, glaze, paint,

amend, and keep, the whole of the said cotton-mill, engine-house,

engine, machinery, going gear, cottages, and premises hereby demised,

and the roofs, windows, doors, and wood and iron work thereof

respectively, and all and singular the outhouses, stables, gates,

walls, fences, water-courses, roads, and appurtenances whatsoever

thereto belonging, in good, substantial, and complete tenantable,

and quietly yield repair and Condition ; and the same so painted, amended, and kept In
up a en o erm.

^^^j^ complete repair and condition (reasonable wear and tear only

excepted), shall and wiU, at the expiration or the sooner determination

of this demise, peaceably and quletlj' surrender and yield up imto the

To expend a ^^^^ \Jessor], hls helrs or assigns : And also, that he, the said [lessee],

repair" wiHii'n ^^^s cxecutors, administrators, or assigns, shall and will, within twelve

months from the date hereof, lay out and expend the sum of £>

at the least In substantial repairs of the said mill, to the satisfaction

of the said [lessor], his heirs or assigns ; and particularly shall and

wiU paint the whole of the outside wood-work of the said mill, as

part of such repairs : Provided always, that if it shall happen that

twelve months.
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the said yearly rent hereby reserved, or any part thereof, shall be

behind by the space of twenty-one days next after any of the said

days whereon the same ought to be paid as aforesaid, or if the said

[lesaee], his executors, administrators, or assigns, shall not, in all

things, keep and observe all and every the covenants and agreements

herein contained on his or their part to be observed and kept, then it

shall be lawful for the said [lessor], his heirs or assigns, into and

upon the said demised premises, or any part thereof in the name of

the whole, to re-enter, and the same to have again, repossess, and

enjoy, as in their first and former state : Provided also, that if,

during the continuance of this demise, the said [lessee], his executors,

administrators, or assigns, shall put up and erect, in and about the

said mill and premises hereby demised, any shafts, machinery, or fix-

tures, other than what are now there, and which are particularly

mentioned and described in the Schedule thereof indorsed on these

presents, he or they shall be at liberty, on the expiration or other

sooner determination of this demise, either to remove the same,

(making good any damage to be occasioned by such removal,) or at

the option of the said [lessorl, his heirs or assigns, be paid by him or

them such sums of money for the same as two indifferent persons, one

to be chosen by each party, or their umpire, shall award and affix :

Provided also, that unless the said [lessor], his heirs or assigns,

shall omit to give to the said [lessee], his executors, administrators,

or assigns, three calendar months' notice in writing previously to the

expiration or other sooner determination of the said term, (such notice to

be left at the said mill,) expressing his or their intent to become the

purchaser or purchasers thereof, he or they shall be deemed to have

declined such purchase : And the said [lessor] doth hereby, for him-

self, his heirs and assigns, covenant with the said [lessee], his execu-

tors, administrators, and assigns, that he or they, paying the rent, and

performing the several covenants and agreements hereinbefore reseiTed

and contained, and on his and their part to be paid and performed,

shall and may peaceably and quietly have, hold, occupy, use, and

enjoy the said premises hereby demised, with their appurtenances,

(especially the said culvert or tunnel for supplying the said mill

with water,) during the said term hereby granted, without any in-

terruption, suit, or disturbance, from or by the said [lessor], his heirs

or assigns, or any person or persons claiming or to claim by, from,

through, or under him, them, or any of them : Provided always, and

it is hereby further declai-ed and agreed, that in case the said mill,

engine-house, steam-engine, machinery, fixtures, cottages, buildings,

hereditaments, and all and singular other the premises hereinbefore

described, or any part or parts thereof, shall, at any time or times

during the said term hereby granted, happen to be destroyed or
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11. LEASE OF damaged by fire, so as to render the same unfit for the spinning of

A COTTON- cotton, Or Uninhabitable, then and in such case, the rent hereinbefore

reserved for the same, or a just and proportional part thereof,

according to the nature or extent of the injury sustained, shall be

suspended or abated until the said premises shall have been rebuilt or

repaired by the said [lessor], his heirs or assigns, and be put in a fit

state and condition for habitation, or for carrying on the spinning or

manufacturing of cotton, for which the same demised premises are now

used ; and in case of any dispute or diflference between the parties

interested therein, with respect to the time of such suspension, or the

amount of such abatement respectively, the same shall, from time

to time, and at all times, be referred to the arbitrament and deter-

mination of three indilferent persons, to be named or chosen as afore-

said : And lastly, that, in consideration of the said rent being made

payable quarterly as aforesaid, he, the said [lessor], his heirs and

assigns, will from time to time accept payment thereof in a bill or bills

of exchange, at or under two months after date, to be drawn by one of

the Manchester banking-houses on, and accepted by, the London house

on which such bank usually draws such bill or bills, to be drawn or

indorsed payable to such person or persons as he, the said [lessor],

his heirs or assigns, shall from time to time direct. In witness, &c.

Agreement to ac-

cept payment of
rent in bills of eX'

change.

12. UNDER-
LEASE OF

HOUSE IN

regent's

PARK.

Parties.

XII.

Underlease hy Three Joint Tenants (n), of a House in the

Regenfs Park, with the use of Foot and Carriage-way and

Ornamental Garden, in commnn with neighbourhood. Besides

ordinary Covenants to pay Rent, Sfc. ; Covenant by Under-

lessee to contribute proportion towards expenses of maintain-

ing Roads and Ornamental Garden, and Watching and

Police ; to Insure ; to Paint in a mode prescribed, at speci-

fied periods; with power to Under-lessors to do icork on

default, and recover expenses as Bent. Power of entry to

Under-lessors to take Schedule of Fixtures; to see condi-

tion of Premises ; and to Repair adjoining Premises. Powers

to Park Gate-Keepers to exclude Carts, Sfc. ; and other

Provisions adapted to General Benefit of the neighbourhood.

Power to Under-lessee to determine Lease at end offirst Five,

Seven, or Fourteen Years of Term.

THIS INDENTURE, made the day of , 1845, Between

A. B., of , C. D., of , and B. F., of , [three u-nder-lessors],

of the one part ; and G. H., of ,
[tinder-lessee], of the other part,

(m) As to leases by Joiut-tcnants, sec ante. Vol. I., p. 124 et scq^.
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WITNESSETH, Tliat, ill consideration of the rents and covenants herein- 12. under-

after reserved and contained, and on the part of the said \;under- lease of

lessee], his executors, administrators, and assigns, to be paid, observed,

and performed, they the said \_under-lessors] , do, and each of them

DOTH, by these presents, demise and lease unto the said [under-lessee],

his executors, administrators, and assigns, All that messuage or

tenement and dwelling-house, with the coach-house and stables,

erections and buildings, thereimto belonging, situate and being

No. , Hanover Terrace, Regent's Park, in the parish of Saint

Marjlebone, in the county of Middlesex, and more particularly de-

scribed in the plan drawn in the margin of these presents, Together with use of foot

with the use, for the benefit and advantage, as hereinafter mentioned, and ornamental

of the inhabitants or occupiers for the time being of the aforesaid

messuage or dwelling-house hereinbefore described, and intended to

be hereby demised, in common with the respective inhabitants or

occupiers for the time being of the other messuages or dwelling-

houses in Hanover Terrace aforesaid, of the piece or parcel of ground

in front thereof, abutting westward in part on the said messuage or

dwelling-house hereby demised, and in the other parts on other

messuages leased to , eastward on the western road of the said

Park, northward on ground belonging to her Majesty, being other

part of the said Park, and southward on the open carriage-way ;

and which said lastly hereinbefore described piece or parcel of

ground is inclosed and laid out partly as a footway and carriage

drive or access, and partly as an ornamental garden, to be used and

enioyed during the term hereby granted in common by the respective in common with
J J o JO J X other lessees.

inhabitants or occupiers for the time being of the said other messuages

or dwelling-houses in Hanover Terrace aforesaid ; such footway and Repairs to be
o

.
made by commis-

carriage drive or access, and ornamental garden, and the iron and sioners of woods
° '

.
^""^ forests.

other posts, rails, and fences thereof, during the term hereby granted,

to be from time to time properly kept up, maintained, and repaired

by the commissioners for the time being of her Majesty's woods,

forests, land-revenues, works, and buildings, or the surveyor-

general for the time being of her Majesty's land-revenues, on behalf

of her Majesty, her heirs and successors, as hereinafter mentioned ;

Together with the use of the several fixtures and things mentioned Use of futures.

and specified in the Schedule hereunder written ; and which said

messuage or tenement, coach-house, stable, and premises are now in

the possession of the said [under-lessee] ; And all ways, paths, pas- General words,

sages, lights, easements, drains, water-courses, profits, commodities,

and appurtenances whatsoever to the said messuage or tenement,

coach-house, stables, erections, and buildings belonging or in anywise
g^^g ^^^g j^,,,^

appertaining
;
(Excei'T and always reserved unto the Queen's Majesty,

Jff;'j^p*f"°^''

"^

her hcu-s and successors, and the respective inhabitants or occupiers along terrace

;
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12. UNDER-

LEASE OF

HOUSE IN

regent's

PARK.

and passage of
water and soil.

Habendum.

Reddendum.

for the time being of the other messuages or dwelling-houses abutting

upon the footway and carriage-drive or access, and ornamental garden

aforesaid, and all persons going to and returning from the said last-

mentioned messuages or dwelling-houses, or any or either of them,

full and free liberty of ingress, egress, and regress, way, and passage,

at aU times during the said term hereby granted, to pass and repass

along the terrace under the arcade in front of the said messuage or

dwelling-house hereby demised : And also except and always reserved

unto the Queen's Majesty, her heirs and successors, and the lessees

and occupiers for the time being of any other messuages, lands, or

grounds, of or belonging to her Majesty, the free passage or running

of water and soil coming or to come off and from the said other lands

or grounds of her said Majesty, and the houses built or to be built

thereon in, by, and through the channels, sewers, drains, and water-

coui'ses now belonging to, or which may or shall hereafter be made in,

upon, through, or imder the said premises hereby demised, or any

part or parts thereof; such lessees and occupiers for the time being, on

reasonable request, paying their respective shares and proportions of

cleansing and repairing the said channels, sewers, drains, and water-

courses, as often as need or occasion shall be or require : To have

AND TO HOLD the Said messuage or tenement, coach-house, stables,

erections, bmlding.^, and all and singular other the premises hereby

demised, with their and every of their appurtenances, imto the said

[imder-lessee], his executors, administrators, and assigns, from the

day of , now last past, for and during the term of twenty-

one years thence next ensuing (o), (determinable, nevertheless, as is

hereinafter mentioned) : Yielding and paying therefor yearly, during

the said term, unto the said \under4essors], their executors, adminis-

trators, and assigns, the yearly rent or svmi of £ , of lawful

money of Great Britain, on the 29th day of September, the 25th day of

December, the 25th day of March, and the 24th day of Jime, in each

and every year, without any deduction or abatement out of the same,

or any part thereof, for or in respect of the land-tax, sewers-rate,

and all other taxes, rates, or assessments whatsoever, imposed or

charged, or which at any time or times during the said term hereby

granted shall be imposed or charged, upon the said premises hereby

demised, or any part thereof, or upon the said yearly rent hereby

reserved, or any part thereof, or upon the said [under-lessors], their

executors, administrators, or assigns, in respect thereof, by authority

of parliament or othei-wise howsoever, property-tax only excepted ; the

first payment of the said rent hereby reserved to begin and be made

(o) The teiTn was short of that comprised in the original lease.
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ou the 29th day of September next ensuing the date hei*eof : And the 12. under-

said [under-lessee] doth hereby, for himself, his heirs, executors, lease op

administrators, and assigns, covenant with the said [under-lessors], ,°
• . r ^^ • REGENT S

their executors, administrators, and assigns, in manner following, park.
(that is to say), That, &c. [Covenant to pay rent, as inf. 580 of this

volume, No. 1, Col. //.] : And also shall and will, kc, [Cove7iant to see:

pay rates and taxes, as in same page. No. 2, Col. II.] : And also shall and rates and

and will, from time to time and at all times during the said term hereby

granted, when and as often as need or occasion shall be or require, well

and suflSciently repair, uphold, maintain, and keep the said messuage and to repair;

or dweUing-house, coach-house, stable, building, and premises hereby

demised, or intended so to be, and all other edifices and buildings

erected or to be erected on the said premises hereby demised, or any

part thereof, and also all party walls and other walls, posts, pales,

iron and other rails and fences, courts, yards, gardens, areas, vaults,

cellars, sollars, ways, passages, lights, easements, water-courses,

sewers, gutters, drains, pipes, pumps, and other matters and things

whatsoever, in anywise belonging or appertaining to the said premises

hereby demised, in, by, and with all and all manner of needful and

necessary reparations and amendments whatsoever : And also shall and contributing

and will contribute and pay to the said [under-lessors], their exe- penseofm^ng

outers, administrators, or assigns, or to the commissioners or surveyor- ^°^ "' "''

general for the time being of her Majesty's woods, forests, land-

revenues, works, and buildings, such a reasonable and rateable pro-

portion of the charges and expenses of forming, making, and main-

taining the several roads, and of keeping a nightly watch in the said of watching

;

Park, and also of supporting, repairing, amending, cleansing, and keep-

ing in good and proper order and condition, in the manner hereinafter

mentioned, the footway and cai-riage di-ive or access, and ornamental of repairing foot

garden hereinbefore mentioned, and all the walls, iron, and other posts, and ornamental

'

rails, gates, and fences, with which the same are or shall be inclosed, ^^^ ™'

and of painting the iron and other posts, rails, gates, and fences, with

which the same are or shall be inclosed, as shall from time to time be

required by the said [under-lessors], their executors, administrators,

or assigns, or by the said commissioners or surveyor-general for the

time being respectively ; such proportion not at any time to exceed in Limit of propor-

amount the respective rates or assessments for similar purposes

authorised by a certain Act of Parliament, made and passed in the

53rd year of the reign of his late Majesty King George the Third,

intituled " An Act for Paving and otherwise improving certain

Streets and other Public Passages and Places which are or shall be

made upon certain pieces of ground belonging to his Majesty in the

several Parishes of Saint Marylcboiie and Saint Pancras, in the
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county of Middlesex, called Marjleboue Park," to be laid or assessed

upon the houses and buildings erected, or to be erected, within the

limits of the said act : And also shall and will bear, pay, and

discharge a reasonable and rateable share of the costs and charges of

making, supporting, repairing, amending, and cleansing, as well all

party walls and gutters of or belonging, or which shall at any time

hereafter dm'ing the said term of twenty-one years hereby granted

belong, to the said premises hereby demised, or any part thereof, as

also all drains, and common or pubUc sewers, and other easements,

into or through which any water or soil shall come or run from the

said premises hereby demised, or any part thereof, or which shall be

used by him the said [under-lessee], his executors, administrators, or

assigns, in common with the owners and occupiers of any adjoining

premises : And also shall and will, from time to time and at all

times during the said term hereby granted, comply with such reason-

able regidations and restrictions with respect to the use and enjoy-

ment, by the respective inhabitants of the aforesaid messuages or

dwelling-houses abutting thereon, of the aforesaid footway and car-

riage di'ive or access, and ornamental garden-ground, and also with

respect to the general poUce of the said Park, as shall from time to

time be established and required by the said commissioners or surveyor-

general for the time being respectively : And also, that he the said

[under-lessee'], his executors, administrators, and assigns, shall and

wUl, at his and their own costs and expenses, forthwith insure or

cause the said messuage or dwelling-house, coach-house, stable, and

buildings hereby demised, and all new or additional building or build-

ings which may at any time hereafter during the continuance of the

said term be erected and bmlt on the said premises, to be insured

from loss or damage by fire, in some one of the public offices of

insiu-ance against fire in London or Westminster, to be approved of by

the said [uiuler-lessors], then- executors, administrators, or assigns,

or by the said commissioners or sm-veyor-general for the time being

respectively, in the joint names of the said commissioners or surveyor-

general for the time being respectivel}^ and of them the said [under-

lessors], their executors, administrators, imder-lessees, under-tenants,

or assigns, in such sum or sums of money as shall be equal to three-

fourth parts at least of the value thereof; and shaU and will, from time

to time thereafter, keej) the same messuage or dweUing-house, coach-

house, stable, buildings, and premises so insured, until the expiration

or other sooner determination of the said term hereby granted ; and

shall and will, whenever requested so to do, produce and show to the

said [imder-lessors] , their executors, administrators, or assigns, and to

her Majesty's baiUff or receiver-general of the said premises, or the



APPENDIX. 699

said commissioners or surveyor-general for the time being respectively, 12. under-

tlie receipt or receipts for the premium and duty which shall have I'Ease of

become payable in respect of such insurance to be made, in pursuance

of the aforesaid covenant, for the then present or ensuing year ; and in

default of such insm-ance being so made and effected by the said

HOUSE IN

regent's

PARK.

[under-lessee], his executors, administrators, or assigns, or of hi a
Je'ssors'mayTn'^*'^

or their producing such receipt or receipts for the premium and duty ^'^*'

as aforesaid, it shall be lawful for the said [under-lessors], their

executors, administrators, or assigns, to insure or cause to be insured,

iu such joint names, and in such amount or value, or sum or sums of

money as hereinbefore mentioned and provided, the said messuage or

dwelling-house, coach-house, stable, buildings and premises respec-

tively, and to pay the premium and duty payable in respect thereof,

and to charge the said [under-lessee], his executors, administrators,

and assigns, with the amount thereof ; and that he the said [under-

lessee], his executors, administrators, or assigns, shall and will repay

and reimburse the same to the said [under-lessors], their executors,

administrators, or assigns, upon demand, or in default of payment

thereof, the same shall be recovered and recoverable in the same and recover ex.

, 11 ii'i I'l^ penses paid, as
manner as the rent hereby reserved, and m the manner herembeiore rent.

in that behalf contained and mentioned : And iu case the said Moneys recovered
under insurance

raessuaffe or dwelling-house, coach-house, stable, and buildings hereby to be laid out in
" " o .; restoringpremises

demised, or intended so to be, or any of them, or any part thereof injured by tire

;

respectively, shall at any time or times during the said term hereby

granted, be burnt down, destroyed, or damaged by fire, then and

from time to time, and as often as the same shall happen, all such

sum or sums of money as shall become payable and be received or

recovered by virtue of such insurance shall be forthwith, or with

all convenient speed thereafter, laid out and applied in or towards

rebuilding, reinstating, repairing, and making fit for habitation and

use, to the satisfaction of the said [under-lessors], their executors,

administrators, or assigns, and of the said commissioners or surveyor-

general, or their or his architect or agent for the time being re-

spectively, upon the same plan as before such fire happened, or upon

such other plan as shall be previously approved of by the said [under-

lessors], their executors, administrators, or assigns, or the said com-

missioners or surveyor-general, or their or his architect or agent for

the time being respectively, the whole or such part of the said mes-

suage or dwelling-house, coach-house, stable, and buildings re-

spectively, as shall be so wholly or partly burnt down, destroyed, or

damaged, and in respect whereof such insurance money shall have

become payable ; it being hereby expressly declared and agreed by

and between the said parties to these presents, that every sum of
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money to be received or recovered under or by virtue of such in-

surance as aforesaid shall be laid out and applied in and towards

rebuilding, reinstating, repairing, and making fit for habitation, the

said messuage or dwelling-house, coach-house, stable, and buildings

in respect Avhereof such insm-ance money shall so become payable as

aforesaid ; And in case the monies to be received or recovered by

virtue of such insurance shall not be sufficient for those purposes

respectively, then that he the said [under-lessee], his executors,

administrators, or assigns, shall and will, from time to time, on

demand, pay and make good the amount of every such deficiency :

And also, that he the said [under-lessee'], his executors, adminis-

trators, and assigns, shall and will paint or cause to be painted, in a

good and workmanlike manner, all the outside wood and iron-work

of the said messuage or dwelling-house, coach-house, stable, build-

ings, and premises hereby demised, in the month of August, 181—

,

and in the month of August in every succeeding fourth year of the

said term hereby granted, and not at any other time or times during

the said term, (save and except only so far as may be necessary from

time to time towards reinstating the said premises, or such part thereof

as may happen to be damaged or destroyed by or by means of fire), and

the inside work once in every eighth year during the same term twice

over, with good and proper oil colours ; all such outside painting to be

from time to time made and done of such colour and in such manner

as the said [under-lessors] , their executors, administrators, or assigns,

and the said commissioners or surveyer-general, or their or his

architect for the time being respectively shall direct or appoint : And

also shall and will, in the month of Ausust, 184— , and in the mouth

of August in every succeeding fourth year of the said term hereby

granted, and not at any other time or times during the same term, (save

and except only so far as may be necessary, from time to time, towards

reinstating the said premises, or such part thereof as may happen to

be damaged or destroyed by or by means of fire as aforesaid), recolom-

and rejoint, in imitation of Bath stone, all the outside stucco-work,

and clean and scour the outside stone-work of the said messuage

and buildings hereby demised ; the colour of the said outside stucco-

work not to be varied or changed at any time during the said term,

but always to be kept in imita,tion of Bath stone as aforesaid : And
to the intent that the said painting, recolouring, and rejoiuting, clean-

ing, and scouring may be done and completed at the same time or

times as the like works shall be done in or to the adjoining or con-

tiguous messuages and buildings, with a view to preserve uniformity

m the external appearance of all such messuages and buildings, as

near as circumstances will permit, it is hereby agreed and declared
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that tha painting of the said outside wood and iron-work, and the 12. under-

recolouring and rcjointing of the said outside stucco-work, and the lease of

cleaning and scouring of the said outside stone-work, shall be begun

on the first Monday in the month of August, 184— , and on the first

Monday in the month of August in every succeeding fourth year of —

—

the said term liereby granted, and that all such works shaU be exe- and finished

cuted and completed within one calendar month from the time the

same shall be so respectively commenced : And in case he, the said On under-lessee's

{u7ider-lessee^, his executors, administrators, or assigns, shall neglect

or omit, for the space of one calendar month after the time or times

so appointed for those purposes respectively, to commence siicli exter-

nal painting as aforesaid, or the recolouring and rejointing of the said

outside stucco-work, or the cleaning and scouring of the said outside

stone-work, or in case the same shall be commenced, and shall not

be continued, completed, and finished within the time or times so

appointed for those pui-poses respectively, as aforesaid, then and in

either of such cases, and as often as the same shall happen, it shall

be lawful for the said [under-lessors], their executors, administrators,

or assia;ns, at the expiration of six days after notice in writing of and after su
o ' I J o days notice,

their intention so to do, signed by the said \under-lessors\, their

executors, administrators, or assigns, or their or his architect or

agent, shall have been given to the said \under-lessee],\ns, executors,

administrators, or assigns, or left for him or them at or upon the said

messuage, or dwelling-house, or buildings, in respect whereof such

works respectively shall have been so omitted to be commenced, con-

tinued, completed, and finished, to cause such respective works as under-iessorsmay
^

_

^
.

execute works,

shall not have been so commenced, continued, completed, and finished

within the time or times appointed for those purposes respectively, as

aforesaid, to be executed and performed by any person or persons

they or he may think fit to employ for those purposes respectively,

and to charge the said \_under-lessee\ , his executors, administrators, and charge les-

or assigns with the amount of all such costs, charges, and expenses, with expenses

;

which shall be incurred in the performance of such works, or any of

them ; And he the said [unde7--lessee] , his executors, administrators, and that under-
lessee will pay

or assigns, shall and will repay the same to the said [under-lessors], same,

their executors, administrators, or assigns, from time to time, upon

demand, or in default of payment thereof, then that the same shall be

recoverable, and may be recovered, as rent, by any of the ways or means in default,

by which the principal rent hereby reserved may be recovered, or shall cffverabie°ns^rent.

be by law recovered : And also, that it shall be lawful for the said Power to under-

[under-lessors] , their executors, administrators, or assigns, and the said premises to take

1 ~ ,, .. 1 . ,. , plans, and inspect
commissioners or surveyor-general tor the time being respectively, condition

;

either alone, or with workmen, or others, or to or for any officers,
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receivers, architects, surveyors, agents, or workmen, to be by them

or him authorised by any writing under their or his hands, twice in

every year during the said term hereby granted, or oftener if they or

he shall think fit, at seasonable times in the day time, to enter into

and upon the said messuage, or dwelling-house, coach-house, stable,

buildings, and premises hereby demised, or any part thereof respec-

tively for the purpose of taking a plan or plans, or of viewing or

examining the state and condition thereof, and the reparations of the

same respectively : And also, at any time or times during the last

seven years of the said term hereby granted, in like manner to enter

into and upon the said demised premises, or any part thereof, in order

to take a schedule or inventory of the fixtures then being thereupon:

And that, in case any defects or want of reparation of the said pre-

mises, or any part thereof, or any removal of fixtures shall be found

or appear, he the said \iinder-lessee], his executors, administrators, or

assigns, shall and will, upon notice thereof in writing being given to

or left for him or them at or upon the said messuage and premises

hereby demised, or such part thereof as shall be so found to require

reparation, or from which any fixtures shall appear to have been

removed as aforesaid, cause the same premises to be well, substan-

tially, and properly repaired and amended in all things, and the said

fixtures to be replaced within six calendar months next after every or

any such notice shall be given or left as aforesaid : And that it

shall be lawful for the workmen employed by the said [iinder-lessors] ,

their executors, administrators, or assigns, or the said commissioners

or surveyor-general for the time being respectively, or for any other

person or persons to be appointed by them or him at all seasonable

times in the day-time during the said term hereby granted, to enter

into and upon the said premises hereby demised, or any part thereof,

to repair any adjoining or contiguous messuages, tenements, or

buildings, when and so often as occasion may requii-e : And that, in

case any dispute or controversy shall, at any time or times during the

said term hereby granted, happen to arise between the said \imder-

lessors], their executors, administrators, or assigns, or the said \jmder-

lessee\, his executors, administrators, or assigns, and other, the

tenant or occupier, tenants or occupiers, of any such adjoining or

contiguous messuage, tenement, or building, relating to the said

watercourses or drains, or to any other easements or privileges what-

soever, the same shall from time to time be settled and determined

on the part of the said \under-lessors] and [under-lessees], their, or any

or either of their executors, administrators, or assigns, by the said com-

missioners or surveyor-general for the time being respectively, in

such manner as they or he may think reasonable, and shall by any
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writing under their or his hands or hand, order or direct in that 12. ttnder-

behalf ; to which determination they the said [undei'-lessors] and [under- lease of

lessees], their said heirs, executors, administrators, and assigns respec- house in

REPFNT R
tivelv, shall and will submit : And also, that it shall be lawful for

''
,

^ .
PARK.

the porters or gatekeepers stationed by her Majesty, her heirs or

successors, or the lord high treasurer or lords commissioners of her keepers ofpark,

Majesty's Treasury of the United Kingdom of Great Britain and

Ireland, or the said commissioners or surveyor-general for the time

being respectively, at the several gates or accesses leading into the

said Pai'k, and all labourers and others employed by her or them

respectively in or about the said Park, from time to time and at all

times during the said term hereby granted, to prevent or hinder from *" prevent entry

entering into the said Park all wagons or carts coming to the said

premises hereby demised on any account whatsoever, (save and ex- except for con-

cept for the purpose of conveying a supply of coals, furniture, wine,

beer, hay, straw, corn, and other necessaries, to and from the said

premises from time to time, and removing all ashes, dust, dung, and and removing

, „ „ . .„. .p ashes, &c.,

other refuse matter from the said premises from time to time, or for

the purpose of bringing materials for the repairing of the said mes-
rf^is^fof°|"ira*'

suage or dwelling-house, coaeh-house, stable, buildings, and premises,

from time to time, pursuant to the covenants hereinbefore in that

behalf contained) it being expressly declared that all wagons and

carts coming to the said premises shall, from time to time and at all

times during the said term hereby granted, be excluded from enter-

ing into the said Park on any account whatsoever, except for the

respective purposes aforesaid : And also, that he, the said [utider-

lesseel, his executors, administrators, or assigns, shall not nor will,

at any time or times during the said term hereby granted, make

any drainage whatsoever from the said premises hereby demised. Not to make

, .. , , •I'lT-ii drainage into or-

or any part thereof, into the ornamental water in the said Park ; namentai water

;

nor erect or build, or suffer to be erected or built, upon the said

premises hereby demised, or any part thereof, any building or build- nor build without

ings, temporary or otherwise, other than such as shall be previously ^'^^®

'

approved of by the said [under-lessors], their executors, administra-

tors, or assigns, or by the said commissioners or surveyor-general, or

their architect, in writing ; nor shall nor will, at any time or times nor injure prin-

, . , . , , , ,
. . ., cipal timbers or

during the said term hereby granted, cut or injure, or cause, permit, walls

;

or suffer to be cut or injured, any of the principal timbers or walls,

or make any alteration whatsoever in the plan or elevation of the said "9' ^^^^ p'"^"

«'
_

^
_

mises

;

messuage or dwelling-house and building hereby demised, nor of any

other buildings which may be erected as aforesaid ; nor alter or change

any of the materials or architectural decorations of such messuage or

dweUing-house, buildings and premises respectively, or the iron rail-
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ings or lamp irons in tho front thereof ; nor erect or put up any

water ti'unk or other thing whatsoever in front of the said messuage

or dwelUng-house, hmldings and premises respectively, nor make any

addition thereto, either in height or projection, without first obtaining

the consent and approbation of the said [under-lessors], their execu-

tors, administrators, or assigns, in writing under their or his hands

for that purpose : And shall not nor will convert or use the said

messuage or dwelling-house, coach-house, stable, buildings, and pre-

mises hereby demised, or any part thereof, or permit or sufi'er the

same, or any part thereof, to be converted or used to or for any

purpose of trade, business, or manufacture ; nor occupy the said

premises or any part thereof, or permit or suffer the same or

any part thereof to be occupied, otherwise than as a private

dwelling-house, coach-house, stable and premises respectively, without

the like consent and approbation of the said [undei'-lessors], their

executors, administrators, or assigns, for that purpose, in writing,

first had and obtained as aforesaid ; and shall not nor will do or

permit or suffer to be done any waste, spoil, or destruction what-

soever in or upon the said premises hereby demised, or in or upon the

said carriage drive or access and ornamental garden respectively, or

any part thereof respectively : And also that he the said [under-

lessee], his executors, administrators, or assigns, shall and will, at the

end, expiration, or other sooner determination of the said term hereby

granted, peaceably and quietly leave, surrender, and yield up unto

the said [unde7'-lessors'], their executors, administrators, and assigns,

all and singular the said messuage or dwelling-house, coach-house,

stable, buildings, and premises, with the appurtenances, and all

improvements that shall be, at any time or times hereafter during the

said term hereby granted, made in or upon the premises hereby

demised, together with the several fixtures mentioned and specified

in the said schedule hereimder written, and also all marble and other

chimney-pieces, mantel-pieces, hearth-stones, covings, jambs, foot-

paces, slabs, sash windows, and other windows, casements, window

shutters, doors, locks, keys, bells, bolts, bars, and fastenings whatso-

ever, moveable and other water-closets and things thereto belonging,

and all pipes, pumps, wainscots, partitions, racks, mangers, shelves,

dressers, and drawers, and all other things fixed or fastened, or which

shall be fixed or fastened, to the said premises hereby demised, at any

time during the last seven years of the said term hereby granted, in

a good state of repair and condition : Provided always, and these

presents are upon this express condition, that if it shall at any time

hereafter happen that the said yearly rent or sum of £ , or

any part or proportion thereof respectively, or the said additional or

1
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contingent sum or sums hereby reserved, in case the same shall be or

become payable, or any part or parts of such rent or rents shall be

behind or unpaid for the space of twenty-one days next after any or

either of the days on or at which the same are or ought to be paid as

aforesaid; or if the said [under-lessee], his executors, administrators,

or assigns, do not or shall not in all things well and truly observe,

perform, fulfil, and keep, all and singular the covenants and agree-

ments herein contained (other than and besides the said covenant for

payment of rent) on their parts and behalves respectively to be

observed, performed, fulfilled, and kept, then and from thenceforth,

and in any or either of such cases, it shall be lawful for the said

\under-lessors\, their executors, administrators, or assigns, into and

upon the said messuage or dwelling-house, coach-house, stable, build-

ings and premises hereby demised, or any part thereof, in the name

of the whole, wholly to re-enter, and the same from thenceforth to

have again, retain, re-possess, and enjoy, as if this lease had never

been made : Provided always, and it is hereby further agreed and

declared, that if the said [under-lessee], his executors, administrators,

or assigns, shall be desirous of determining the said term hereby

granted, at the end of the first five, seven, or fourteen years thereof,

and notice in wi'iting of such desire shall be given by or on behalf of

the said [under-lessee], his executors, administrators, or assigns, to

the said [under-lessors], their executors, administrators, or assigns,

or left at their or his last-known place of abode, at least six calendar

months before the expiration of such five, seven, or fourteen years

respectively, then and in such case the said term of twenty-one years

hereby granted shall accordingly cease and determine at the expira-

tion of such five, seven, or fourteen years, in like manner as if the

said term hereby granted had expired by effluxion of time, or as if

this present demise had originally been for five, seven, or fourteen

years only, instead of the said term of twenty-one years, anything

hereinbefore contained to the contrary notwithstanding. And each

of them the said [under-lessors], for himself, his executors, adminis-

trators, and assigns, and as to and concerning only the acts, deeds,

and defaults of himself respectively, and his respective executors,

administrators, and assigns, doth hereby covenant with tlie said

[under-lessee], his executors, administrators, and assigns, that he the

said [wwrf^r-^^.Mee], his executors, administrators, and assigns, paying,

<kc., [Covenantfor under-lessee's quiet enjoyment, as in p. 583 of

this vohime, No. 12, Col. II.]. In witness, &c.
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Lease, hy surviving Trustec{p), granted under an Order of the

Court of Chancery, of a Farm in the County of Norfolk ;

reserving to Lessor all Brick-earth, Fish, Timber, Trees,

8fc., Hunting, Hawking, Shooting, ^-c, for Eight Years,

at a fixed Rent ; and an additional Rentfor every Acre of

Pasture converted into Tillage, or used contrary to good
Husbandry . Proviso for Lessor^s Re-entry, on Lessee^s

Non-payment of Rent, c^-c. ,• becoming Bankrupt or Lnsol-

vent, S^-c. Covenant by Lessor to keep Buildings in Repair,

and set out rough Timber ; to allow Bushes, ^c.,for Firing;

Power to Lessee to Dig Clay and Marl. Lessor to make

Lessee allowance for Thrashing and Dressing last Yearns

Crop on Premises, ^c. Sj'c. Covenant by Lessee to pay Rent

and Taxes; to reside in Farm-house; to keep Premises

repaired ; to perform Carriage Work for Lessor ; to find

Beer for Workmen ; to supply Wheat-straw ; to scour

Ditches, Sfc, clip Hedges, preserve Trees, Sfc. S^c ; to bring

Actions against Trespassers, S)-c. ; to cultivate Land according

to Pom^-course System, S^c. ; and to consume 3hick on Pre-

mises, 8fc. Arrangements as to Lncoming Tenant; and va rious

other Provisions applicable to Farming in that County.

THIS INDENTURE, made the 14th day of August, 18—, Be-

tween the Rightnonorable J. T., commonly called Lord J. T., \lessor'\,

of &c., (the surviving trustee and executor named and appointed in and

by the last wiU and testament of the Most Honorable George, late

Marquis T. and Earl of L., deceased), of the one part, and W.B.,

\lessee\ of Morstou, in the county of Norfolk, Farmer, of the other part

:

Whereas the said George, late Marquis T. and Earl of L., duly made

and published his last will and testament, bearing date on or about

the day of , and thereby, after disposing of his estate at

Richmond, in Surrey, as therein is mentioned, gave and devised all

his real estate not thereinbefore disposed of unto and to the use of

the said Lord J.T. and R.B., of , and their heirs, upon trust,

by the ways and means therein mentioned, to levy and raise thereout

so much money, in aid of his personal estate, as would be suflScient to

pay his debts, legacies, and funeral and testamentary expenses ; and,

subject thereto, upon trust to convey, settle, and assure his said real

estate, or so much thereof as should not be disposed of for the purposes

(/') As to leases by Trustees iu general, sec ante, vol. I,, p. 345 Ct scq.
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thereinbefore mentioned, to, for, and upon the uses, trusts, intents, 13. lease or

and purjioses therein mentioned ; and the said testator directed farm in

that, in the settlement to he made of his said estates, there should he
Norfolk.

inserted the usual clauses and powers, enahhng his said trustees,

during the Hfe of his (the said testator's) son, the Right Honorable

C.V.F.T., commonly called Lord C. V.F.T., and after his death,

each succeeding tenant for life, when in possession, to grant leases

for twenty-one years, under the proper restrictions : And the said

testator appointed the said Lord J.T. and R.B. executors of his said

will : And whereas the said George, late Marquis T. and Earl of L., Death and pro-

died soon after making his said will, without in any manner altering

the same, and the said Lord J. T. and R. B. duly proved the same in the

Prerogative Court of the Archbishop of Canterbury : And whereas. Order of Comt

;

by an Order of the High Court of Chancery, made in a cause wherein

the said Lord J.T. and R.B. were plaintiffs, and the Most Honorable

G. F., Marquis T., and others, were defendants, and bearing date on

or about the day of , it was ordered that the said Lord

J.T. and R.B. should be at liberty, from time to time, to lay pro-

posals before Mr. , one of the Masters of the said Court, (and to

whom the said cause stood referred,) for letting and settling the estates

of the said testator, George, late Marquis T., pursuant to the power

given to the said Lord J.T. and R. B. for that purpose, by the will of

the said testator George, late Marquis T. : And the said Master Avas

to be at liberty to make a separate report or reports, from time to

time, as to such proposal or proposals: And whereas the said R.B. death of one tms-

died on the SthFebruary, 1823 : And whereas the said Master, in pur- Master's approval

suance of the said Order, hath approved of a proposal of the said Lord ^^ Proposal;

J.T., for letting a farm and lands at aforesaid, therein parti-

cularly mentioned, (being the premises intended to be hereby demised,

part of the estates devised by the said will of the late George, Marquis

T.), to the said W.B., from Old Michaelmas-day, 18—, on a lease

for eight years, upon the conditions in the said report mentioned and

hereinafter contained : And whereas, by a further Order of the said order that Master

Court of Chancery, made in the said cause, bearing date on or about fea°se ;

^^"^'"^

the day of , 18— , it was ordered that the said Master should

settle and approve of proper leases in all cases thereafter, when he

should have approved of any proposal or proposals for letting and

settling the estates in question, in the said cause, pursuant to

the said Order, made in the said cause, bearing date on or about

the said day of , 18— : And it was ordered that the

said Lord J.T. should execute the said leases accordingly: And Master's approval

whereas the said Master hath settled and approved of the present

indenture of lease, and, in testimony of such his approbation,

z z2
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13. LEASE OF hath signed his allowance in the margin of the ingrossment, and

a counterpart thereof: Now this Indenture Witnesseth, That,

in consideration of the yearly rent hereinafter reserved, and of the

covenants and agreements hereinafter contained, and on the part

of the said W. B., his executors, administrators, and assigns, to

be paid, observed, and performed, respectively, He the said Lord

J.T., in pursuance of the said recited Orders of the said Court

of Chancery, and pursuant to and by virtue and in execution of the

power or authority in that behalf contained in the said will of the said

George, late Marquis T. and Earl of L., deceased, and of all other

powers or authorities in him vested, or in anywise enabling him there-

unto, Doth by these presents limit and appoint, and, as far as he law-

fully can or ought to do, Doth alsodemiseand lease, unto the saidW. B.,

his executors, administrators, and assigns, All that, &c., And also all

the rights, liberties, privileges, and appm-tenances to the said messuage,

farm, and premises belonging, or in anywise appertaining ; Except

and reserved out of this present demise unto the said Lord J. T., his heirs

and assigns, and any future trustee or trustees of the said premises, and

the person or persons who is or may be entitled to an estate of freehold or

inheritance therein, all brick-earth, clay-pits, fish, fish-ponds, timber,

and all other trees, wood, underwood, alders, willows, sallows, thorns,

and bushes which, during this demise, shall be in or upon the said

demised premises, (other than necessary rough wood, bushes, and

thorns, as shall be set out for the purposes after mentioned) ; with

liberty of ingress, egress, and regress, to and for the said Lord J,

T., his heii's or assigns, or any future trustee or trustees of the said

premises, and the person or persons who is or may be entitled to an

estate of freehold or inheritance therein, to dig, cut, fell, lop, stub

up, convert, or carry away the said excepted brick-earth, clay, timber

and other trees, wood, underwood, alders, willows, sallows, thorns,

and bushes ; and to plant all sorts of trees in the several banks and

hedge-rows of the said demised premises ; and to view the condition

thereof, and to bring materials thereon, and to repair the same ; and

for him and them, and his and their lessees or assigns, friends, com-

panions, and gamekeepers, agents, and servants, and all persons

authorised by any such lessees or assigns, at all seasonable times in

the year, to hawk, hunt, shoot, course, fish, fowl, and sport,

in, over, and upon the said demised premises, and for all other

reasonable purposes : To have and to hold the said messuage,

tenement, farm, lands, hereditaments, and premises, intended to

be hereby demised, except as before excepted, unto the said W. B.,

his executors, administrators, and assigns, from the day of

, 18— , for the term of eight years thence next ensuing and

Habenrium.
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fully to be complete and ended : Yielding and paying therefor, 13. lease of

yearly and every year during this demise, unto the said Lord farm in

J. T., his heirs and assigns, and any future trustee or trustees
'

of the said premises, and the person or persons who is or may Reddendum,

be entitled to an estate of freehold or inheritance therein, at

Hall, in the county aforesaid, or to the receiver appointed and to

be appointed by the said Court of Chancery of the rents and profits Fixed rent,

of the said hereditaments and premises, the rent or sum of £ ,

of lawful money of Great Britain, clear of all taxes and deductions,

except land-tax, by four equal quarterly payments, on the 6th day of

January, the 6th day of April, the 6th day of July, and the 11th day

of October in every year, the last payment thereof to be made on the

1st day of September preceding the end of the said term : And also and penal rent.

yielding and paying unto the said Lord J. T., his heirs and assigns,

and any future trustee or trustees of the said premises, and the per-

son or persons who is or may be entitled to an estate of freehold or

inheritance therein, at Hall, or to the receiver appointed and to

be appointed by the said Court of Chancery of the rents and profits of

the said hereditaments and premises, by like quarterly payments, the

further yearly rent of 201. an acre for every acre, and in proportion

for a greater or less quantity than an acre, of the hereby demised

meadow or pasture lands, which shall during the said term be con-

verted into tillage, and for every acre of the arable land which shall

be used contrary to the course of husbandry hereinafter prescribed, over

and above the said original yearly rent hereinbefore reserved, and at

the times at which the same is made payable, and so in proportion

for more or less than an acre ; the first payment thereof to be made

on such of the days of payment as shall first happen after such break-

ing up, sowing, or usage of the premises respectively, and to con-

tinue during the then remainder of the term : Provided always. Proviso for re-

that if the said rents hereinbefore reserved, or either of them, or any ment'of rent,&c.

part thereof respectively, shall be unpaid for twenty days after either

of the said days of payment, the same being lawfully demanded upon

or at any time before or after such twenty days, and not paid on such

demand being made ; or if breach shall be made in any of the cove-

nants or agreements in these presents contained, on the part of the

said W. B., his executors, administrators, or assigns, to be observed

or performed {q) ; or if the said W. B., his executors, administrators,

or assigns, shall at any time or times during this demise suS'er a

judgment to be obtained against him or them in any of her Majesty's

courts of record, and not pay the debt and costs thereof recovered
;

(f/) " Other than that for payment of required for the reasons before given,

rent." These words, not in the deed Ante, p. 680 of this volume, n. (A),

from which this precedent is taken, are
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f'ovenant hy les-

sor to keep buiUl-

ings in repair

;

13. LEASE OF or if any fiat in bankruptcy shall be awarded against him or them ;

FARM IN or if he or they become insolvent, and unable to stock and manage

and carry on the said farm and premises ; or shall abscond and

leave his or their place of abode for debt, for the space of one

calendar month ; or in case the present lease and the term of

3'cars hereby granted shall be assigned or assignable at law or

equity for or by reason or means of any insolvency or bankruptcy

of the said W. B., his executors, administrators, or assigns

;

then it shall be lawful for the said Lord J. T., his heirs and assigns,

and any future trustee or trustees of the said premises, and the

person or persons who is or may be entitled to an estate of freehold

or inheritance therein, into the whole of the demised premises to

enter, and the same to have again as in his or their former estate ; and

from thenceforth the tei-m hereby granted shall absolutely determine :

And the said Lord J. T., as such trustee as aforesaid, doth hereby

for himself and his heirs, (but so far only as he lawfully or equitably

can or ought to do,) covenant with the said W. B., his executors,

administrators, and assigns, that he the said Lord J. T., his heirs and

assigns, and every future trustee or trustees of the said premises, and

the person or persons who is or may be entitled to any estate of free-

hold or inheritance therein, shall, during the said term hereby granted,

maintain and keep all the edifices and buildings of the pi*emises

hereby demised, or intended so to be, in good and tenantable repair ;

And shall, when necessary, set out sufficient rough wood and fencing

stuft' for repairing the gates, posts, pales, rails, stiles, hedges, and

fences : And shall allow the said W. B., his executors, administrators,

and assigns, for his and their firing, to be consumed and burnt on the

premises, the bushes, thorns, and roots, which shall arise from the said

premises where the ditches shall be cut and scoured as after men-

tioned, except such as shall be necessary for making a good hedge

Power to lessee to there, and repairing other fences belonging to the premises : And

mari, &c.'; ALSO, that it shall be lawful for the said W. B., his executors, admini-

strators, and assigns, at all times during this demise, in a husbandlike

manner to dig and take any quantity of clay and marl, to be used on

the demised premises, out of or from such part or parts of the said

premises as the said Lord J. T., his heirs and assigns, and every

future trustee or trustees of the said premises, and the person or per-

sons who is or may be entitled to any estate of freehold or inheritance

and to have quiet therein, Or his heirs, shall first set out, and not elsewhere : And that

mises; it shall bc lawful for the said W. B., his executors, administrators, or

assigns, paying the said yearly rents, and performing all the covenants

in these presents contained, on his and their parts to be kept and per-
.and to hold bams „ . iiii, iii iii t ii
after term for lormcd, quietly to Iiold all the lands and otlier hereditaments liereby

crop.
' demised, or intended so to be, during the said term, and the barns

and set out rough
wood, Sec.

;

and allow hushes,

&c., for firing.
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and stack-yards, until the 1st day of June next after the end thereof, for

the laying, thrashing, and dressing, his and their last year's crop : And

shall pay or allow to the said W. B., his executors, administrators, or

assigns, for the thrashing and dressing of the said last year's crop, at

the usual rate paid for the same in the neighbourhood of Rainham and

Rudlow, in the county aforesaid : And shall carry out and deliver the

same, in quantities of not less than twenty coombs at a time, to or at

any place not exceeding the distance of King's Lynn (r), or Wells,

in the said county, from the demised premises, the said Lord J. T., his

heirs and assigns, and every future trustee or trustees of the said pre-

mises, and the person or persons who is or may be entitled to any estate

of freehold or inheritance therein, paying the tolls at the turnpike gates,

and for unloading the same : And also shall at the end of the term allow

the said W. B., his executors, administrators, or assigns, for the turnips

and for the last year's hay, and for the feed of the new layers to be

left as after mentioned at the end of this demise, such sum of money

as the same shall be valued at, between the 1st and 8th days of

October in the said last year, by two or three indifferent persons, one

to be chosen by the said Lord J. T., his heirs and assigns, and every

future trustee or trustees of the said premises, and the person or

persons who is or may be entitled to any estate of freehold or inheritance

therein, one by the said W. B., his executors, administrators, or assigns,

and the third by the two persons so to be chosen, such third person to be

chosen prior to such two persons entering on their valuation. And the

said W. B., for himself, his heirs, executors, administrators, and assigns,

doth hereby covenant with the said Lord J. T., his heirs and assigns,

and every future trustee or trustees of the said premises, and the

person or persons who is or may be entitled to any estate of freehold

or inheritance therein, in manner and form following, (that is to say),

that he the said W. B., his executors, administrators, or assigns, shall

and will well and truly pay or cause to be paid the said yearly reserved

rent, and also the said additional rents, if payable, at the times and

in the manner hereinbefore mentioned ; And also all taxes, rates,

and assessments, to grow due in respect of the said premises (except

land-tax) : And that the said W. B., his executors, administrators, or

assigns, shall personally inhabit, with his or their family, the said

demised messuage or farm-house, and make the same his or their

usual place of residence, and shall not desert or shut up the same

during the said term : And shall during this demise, at his or their

charges, maintain and keep, and, at the end thereof, yield up, the

premises, and all the glass windows, and lead thereof, locks, keys.

13. LEASE OF

FARM IN

NORFOLK.

Lessor to make
lessee allowance
for same

;

to deliver same
within a certain
distance

;

to allow for tur-

nips, &e., at end
of term ; sum to

be ascertained by
valuation.

Covenant by les-

see to pay rents,

and taxes, &c.

To reside on pre-

mises ;

to repair glass

windows, &c.

;

(/•) King's Lynn is thirty miles distant from Morston.
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nu(i gates, &c.,

being allowed
rough timber

;

to do carriage

work for lessor's

repairs

;

to And beer for

workmen

;

to do two days'
carriage of coals

;

to supply lessors

with two loads of

wheat straw a
year, gratis ;

to repair wilful

damayes

;

to cut fences and
scour ditches

;

to plant and weed

,

and clip same
;

to preserve young
trees

;

not to cut pol-

jards
;

to destroy ant and
mole-hills

;

bolts, bars, and snecks, belonging to the said demised premises and

buildings ; and all tbe gates, gate-irons, posts, pales, rails, stiles,

hedges, ditches, watercourses, walls, and other fences, belonging to the

demised premises, in good repair, being allowed necessary rough wood

and fencing stuiT for the same, to be first set out as hereinbefore men-

tioned : And shall perform the carriage work of materials to be used by

the said Lord J. T., his heirs and assigns, and every future trustee or

trustees of the said premises, and the person or persons who is or may

be entitled to any estate of freehold or inheritance therein, for repair-

ing the same, and for any new erections on the premises, or for

repairing the same, from any place not exceeding the distance of

twelve miles from the demised premises, without any allowance for

the same : And shall find all the usual allowance beer for the

workmen employed in such repairs or new erections, during the said

term : And shall yearly perform two days' carriage, with a wagon

and team of horses, for the carriage of coals to the said Hall, or other-

wise, for the use of the said Lord J. T., his heirs and assigns, and

any future trustee or trustees, and the person or persons who is or may

be entitled to an estate of freehold or inheritance therein, not exceed-

ing the distance of King's Lynn or Wells aforesaid from Hall

aforesaid : And shall supply to and for the use of, and deliver at the

said Hall, once in every year during the said term, two loads of good

wheat straw, thrashed out with a flail, without being paid, or receiving

any remuneration for the same : And shall, during this demise, repair

and make good all such wilful hurts and damages as shall be done to

the demised premises by the said W. B., his executors, administrators,

or assigns, or his, their, or any of their family, servants, or workmen :

And shall yearly, during the term, cause not less than one-twentieth

part of the fences belonging to the hereby demised premises to be

properly cut and scom-ed ; and ditches made thereto four and a half

feet wide at the top, one foot wide at the bottom, and three and a

half feet deep, perpendicularly ; and plant white thorn layers in the

vacant places, when and where the same shall be needful ; and weed

the same twice in each year during the first three years after plant-

ing the same : And shall clip with shears, in a proper manner, in

every year, such hedges as have been usually cut or clipped : And
shall yearly preserve all the young trees, layers, and quicksets, shoots

and saplings from oak, ash, elm, or other stubs of trees which have

heretofore been felled, and fences, now, or at any time during the said

term, standing, growing, or being upon the said premises, or any part

thereof, from being injured by cattle : And shall not fell, lop, or top

any pollards : And shall also cut open and spread all the ant-hiUs and

mole-hills which shall be upon the said demised premises, and destroy
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the ants and moles there : And shall and will yearly, during the said 13. lease of

term, as often as necessary, mow and destroy the rushes, nettles, and farm in

other weeds growing on the pasture lands, or on any part of the said
Norfolk.

farm : And also weed the fences belonging thereto, to prevent the to destroy weeds

;

weeds from seeding or growling thereon : And that it shall be lawful to weed fences

;

for the said Lord J. T., his heirs and assigns, and any future trustee sueV^ortsmmTn

or trustees of the said premises, and the person or persons who is or
lessee's name

;

may be entitled to an estate of freehold or inheritance therein, in case

any person or persons shall, dm-ing this demise, hunt, hawk, fish, or

sport, upon the demised premises, upon receiving notice from the said

W. B., his executors or administrators, to bring any action or suit, and

prosecute the same at law, or otherwise proceed against such person

or persons, in the name of the said W.B., his executors, administra-

tors, or assigns; and that he or they shall not release or discharge any not to release suit

such action or suit without the consent of the said Lord J. T., his

heirs or assigns, or any future trustee or trustees of the said premises,

or the person or persons who is or may be entitled to an estate of

freehold or irdieritance therein; provided the said W. B., his execu-

tors, administrators, or assigns, shall be indemnified from the costs lessee being in-

. ... demnitied

;

thereof : And shall give the said Lord J. T., his heirs and assigns, to give lessors no-

and any futm'e trustee or trustees of the said premises, and the per-
''^^° sporsmen,

son or persons who is or may be entitled to an estate of freehold or

inheritance therein, immediate notice of any person who shall hunt,

hawk, fish, or sport upon the said premises : And also shall and will, to cultivate farm

(as soon as the same can be got into the regular course,) during the course system

;

said term, use and manage all the said arable lands, and at the end

thereof, leave and deliver up the same to the said Lord J. T., his

heirs or assigns, and any future trustee or trustees of the said

premises, and the person or persons who is or may be entitled to an

estate of freehold or inheritance therein, in four equal shifts or divi-

sions, according to the four-course system of husbandry practised in

Norfolk, as nearly as the size of the several closes of land will admit,

(that is to say), shall yearly cause one of the said shifts to be pi'operly

summer tilled, and sown with tm-uips, to be twice well hoed and pre-

served for a crop ; another of the said shifts to be properly ploughed

and harrowed, and sown with barley or oats immediately after tm-nips
;

another of the said shifts to be laid down with good sound clover, or

other artificial grass-seeds, sown with barley or oats next after tur-

nips, and to be continued so laid down with grass coming from such

seeds, at least fourteen months after the sowing of the same ; and the

remaining shift to be properly ploughed and harrowed, and sown with

winter corn, oats, or pease : And it is agi-ced that the grass-seeds to Grass seeds in last

be sown on one division thereof, in the last year of this demise, shall iiy lessors

;"
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13. LEASE OF

FARM IN

NORFOLK.

lessee to preserve
same unfed, ex-

cept l)y hogs well
ringed.

Power to lessee to

take two succes-
sive crops under
certain circum-
stances

;

but farm to be
left in foiu'-course

shift.

Lessee to consume
muck on pre-
mises

;

and leave last

year's muck for

lessors

;

and last year's

hay, &c.
;

and stack corn in

barns, &c.

;

be provided and sown by the said Lord J. T., his heirs and assigns,

or any future trustee or trustees of the said premises, or the person

or persons who is or may be entitled to an estate of freehold or inherit-

ance therein, or his or their succeeding tenant, and shall be harrowed

in by the said W. B., his executors, administrators, or assigns, gratis,

who shall preserve and keep the grass coming from such seeds unfed,

until the end of this demise, except by hogs well ringed : Provided

NEVERTHELESS, that if the said W. B., his executors, administrators,

or assigns, shall during this demise continue any of the arable lands

laid down and in grass for two years and three months, to be computed

from the time of sowing the seeds, then he or they shall be at liberty

to take two successive crops, one of which shall be a crop of pease or

beans ; but, nevertheless, all the farm shall be left in a four-course

shift at the end of this demise : And also, that the said W. B., his

executors, administrators, or assigns, shall spend and consimie

into muck, with cattle, in a husbandlike manner, in the yards or upon

the demised premises, all the hay, straw, chaff, colder, stover, fodder,

and turnips, which shall arise from the premises during the fii-st seven

years of this demise ; and shall at seasonable times, and in a hus-

bandlike manner, lay and spread the same, during the said first seven

years, upon such parts of the demised lands as shall most need the

same : And shall use all the muck made previously to the last day of

June, in the last year of this demise, for mucking the tm-nips to be

left at the end thereof : And shall leave for the use of the said Lord

J. T., his heirs and assigns, and any future trustee or trustees of

the said premises, and the person or persons who is or may be

entitled to an estate of freehold or inheritance therein, all the muck,

dung, and compost, which shall be made upon the said premises after

the said 1st day of June in the said last year, turned up in proper

heaps in the demised yards, on or before the 1st day of October, for

the use of the said Lord J. T., his heirs and assigns, and any future

trustee or trustees of the said premises, and the person or persons who

is or may be entitled to an estate of freehold or inheritance therein,

without allowance : And shall stack and leave for the use of the

said Lord J. T., his heirs and assigns, and any futm'e trustee or trustees

of the said premises, and the person or persons who is or may

be entitled to an estate of freehold or inheritance therein, or his

or their succeeding tenant, at the end of the said term, aU the

hay cut and made on the said farm in the last year of the said

term, being paid for such hay, and for the feed of the new layers

and turnips to be left on the farm at the end of the said term, by

valuation, as hereinbefore mentioned : And shall stack and lay all

the crop of corn, grain, or pulse, that shall grow on the demised pre-
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mises in the said last year, in the barns or stack-yards belonging 13. lease of

thereto, and thrash out the same in the said barns in the winter farm in

following, so that the said Lord J. T., his heirs and assigns, and any Norfolk.

future trustee or trustees of the said premises, and the person or persons and thrash out

who is or may be entitled to an estate of freehold or inheritance

therein, may have the straw, chaff, and colder arising therefrom lessors to have

regularly for his and their cattle, without any spoil or waste : And cattle'; '

shall in the winter season deliver the same in the said barns, or other lessee to deliver

usual places on the said premises, in a careful and husbandlike man- gratis

;

ner, for the use of the said Lord J. T., his heirs and assigns, and any

future trustee or trustees of the said premises, and the person or per-

sons who is or may be entitled to an estate of freehold or inheritance

therein, without any allowance, who in default of such delivery may
take the same: And also, that the said W. B., his executors or not to assign or

•,.. Ill • 11 1. -1 underlet without
administrators, shall not assign or underlet, or otherwise part with license;

the possession of the said demised premises, or any part thereof,

without the consent in writing of the said Lord J, T., his heirs or

assigns, or any future trustee or trustees of the said premises, or the

person or persons who is or may be entitled to any estate of free-

hold or inheritance therein, for that express purpose under their or

his hands or hand first had and obtained : And shall not during the not to destroy

said term fell, stub, cut, destroy, or spoil, or wilfully damage, any '^^®^'

timber, trees, wood, or underwood, or any new quick fences, growing

on the said demised premises, under the penalty (s) of paying to the under a penalty

;

said Lord J. T., his heirs and assigns, and any future trustee or trus-

tees of the said premises, and the person or persons who is or may be

entitled to an estate of freehold or inheritance therein, 50/. a load

for every load of timber or wood, and 10?. a tree for every young

tree, which shall be so felled, stubbed, cut, destroyed, or spoiled, or

wilfully damaged as aforesaid, and so proportionally for any greater

or less quantity of timber or wood, or greater number than one tree

(except such rough wood, bushes, and thorns, for repairing the gates,

posts, pales, rails, stiles, and hedges and fences of the demised pre-

mises, to be first set out and allowed as aforesaid) : And shall not not to injure

at any time during this demise lay any corn or other weighty or pre- com or other

judicial thing in the said house, so as to damage the same, or any part therein

;

thereof : And shall not during this demise plough up or convert into til- nor convert mea-
- „

1 • -11 '^°^'' ™*° tillage,

lage, or cause or sun:er to be ploughed up or converted into tillage, any .vc.,

part of the said meadow or pasture land, or plough, sow, use, or manage

(s) It would be better to convert this except on paying on demand to the said

into a payment by way of liquidated da- Lord J. T., &c., by way of liquidated

mages ; when the form might run tlius :

—

damages, and not by way of penalty, 501.

" growing on the said demised premises, a load," &c.
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under a penalty
;

iior mow iiatural

gi'ass in last jeai".

Power to lessors

to stack hay,
wood, and coals

on premises in

last year.

Additional rents

to be recovered as

original rent

;

no receipt for rent

good unless addi-
tional rents paid.

Lessee to bring to

lessor wrecked
timber. Sec,

and give notice of
wreck

;

any of the said arable lands, or dig or break up for brick, earth, or any

other purpose whatsoever, contrary to the covenants herein contained,

any part of the said demised premises, without being subject to the

further yearly rent or rents hereinbefore mentioned : And shall not

mow any of the natural grass, or meadow, or pastm-e lands, in the

last year of the said term : And that it shall be lawful for the said

Lord J. T., his heirs and assigns, and any future trustee or trustees of

the said premises, and the person or persons who is or may be entitled

to an estate of freehold or inheritance therein, to lay and stack on

the demised premises all such hay, wood, and coals, as they shall

think proper after the 10th day of June in the last year of the tenn,

and to fence in the same during the remainder of the term : And that

the several and respective additional or increased rents before re-

served shall be recovered on their becoming due as aforesaid, in the

same manner as the hereinbefore reserved rent of £ may be

recovered : And no receipt for rent shall be a discharge for the said

increased rent or rents, or for any of the penalties (t), forfeitures, or

sums of money before mentioned, which may happen to be incurred or

become payable by the said W. B., his executors, administrators, or

assigns, at any time or times before the giving such receijit for

rent, unless such increased rents, penalties (t), or forfeitures, shall be

therein respectively expressly mentioned, and appear thereby to

be fully satisfied and paid : And the said W. B., his executors,

administrators, and assigns, shall and wiU at aU times during

this demise, at his own expense, do and perform the carriage of, and

fetch and bring into the house-yard upon the demised premises, or

to such other place or places as the said Lord J. T., his heirs or

assigns, or any future trustee or trustees of the said premises, or the

person or persons who is or may be entitled to an estate of freehold

and inheritance therein, or his or their steward or agent shall direct,

for the use of the said Lord J. T., his heirs and assigns, and any

future trustee or trustees of the said premises, and the person or

persons who is or may be entitled to an estate of freehold or inherit-

ance therein as aforesaid, aU such wrecked timber and other wi-eck

of the sea as shall at any time or times dm-ing this demise happen or

come upon the salt marshes hereby intended to be demised, or upon

the sands adjoining thereto : And shall and will always give immediate

notice of such wreck to the said Loi-d J. T., his heirs and assigns,

and any future trustee or trustees of the said premises, and the person

or persons who is or may be entitled to an estate of freehold or inherit-

ance therein, and to his or their steward or agent ; he the said W. B.,

(t) Liquidated damages. See last page, note (s).
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his executors or administrators, being allowed, for the carriage of such 13. lease of

parts only of the said timber and wreck as shall not be used in repairs farm in

upon the said demised premises, so much money as two indifferent
'

persons or a third person to be named and appointed as aforesaid 1^°^^®°^^*'°" *°

shall adiudo'e such carriao-e to be fairly worth : Provided always, Power to lessors

11 1 T- T-i. to resume salt

and these presents are upon this express condition, nevertheless, that marshes for em-

in case the said Lord J. T., his heirs and assigns, and any future

trustee or trustees of the said premises, and the person or persons

who is or may be entitled, to an estate of freehold or inheritance

therein, shall at any time during the said term be minded and desirous

to take the said salt marshes into his or their own hands and possession

for the purpose of embanking or otherwise improving the same, it shall

be lawful for him or them so to do. And it is hereby declared and or determine lease
" so far as relates to

agreed between the said parties, that it shall be lawful for the said tiieni,

Lord J. T., his heirs and assigns, and any future trustee or trustees

of the said premises, and the person or persons who is or may be en-

titled to an estate of freehold or inheritance therein, upon giving three

months' previous notice in writing, under his or their hands, or under

the hand of his or their steward or agent, to the said W. B., his

executors, administrators, or assigns, or leaving the same at the

farm-house hereby demised, to determine and make void the said

intended demise or lease, so far as the same relates to the said salt

marshes only, on the 10th day of October in any year of the term

intended to be granted ; and the intended demise or lease shall, as to

the said salt marshes, end and determine accordingly : And it shall and to enter

. thereon

;

be lawful for the said Lord J. T., his heirs and assigns, and any

future trustee or trustees of the said premises, and the person or per-

sons who is or may be entitled to an estate of freehold or inheritance

therein, upon the 10th day of October in any year of the said intended

term after such notice given, to enter upon, have, hold, possess, and

enjoy the said salt marshes as if the said intended demise and lease had

never been made ; and from and after such entry upon and taking pos- rent to be abated
in proportion.

session of the said salt marshes by the said Lord .J. T., his heirs or

assigns, or any future trustee or trustees of the said premises, or the

person or persons who is or may be entitled to an estate of freehold or

inheritance therein as aforesaid, he the said W. B., his executors

or administrators, shall be abated and allowed at and after the rate of

£ out of and from the yearly rent of £ , hereby intended to

be reserved, yearly and every year during the then remainder of the

term hereby intended to be granted, in lieu of, and as a compensation

for, the said salt marshes, and such abatement or allowance is to

commence from the 10th day of October next after the delivery or

giving of such notice as aforesaid. In witness, &c.



718 APPENDIX.

14. LEASE OF

A FARM IN

BERKSHIRE.

Parties.

Testatum.

Exception of

timber, &c.

Habendum for

twelve years.

Reddendum rents
varying with
average prices of

com ;

and additional
rent for pastiu-e

converted into

tillage.

XIV.

Lease, hy Tenantfor Life under a Power (u), of a Farm in the

Count// of Berks, at Bents varying every fourth year of'the

Term, calculated on average price of Corn for preceding four

years, and an additional Bent for every afire of Pasture con-

verted into Tillage. Covenants applicable to the cultivation of

a Farm in that County. Lessee to give up any twenty acres on

receiving si.v months' notice, and annual allowance for same ;

to provide food and lodging for Lessor^s Steward and At-

tendants not exceeding eight persons, on holding court; and

stable-room for horses; allowance to be made to Lessee

;

Lessor to find timber for repairs, and to pay moiety of

expense ofrepairs, excejyt windows and thatching.

_ day of , 18—, Be>THIS INDENTURE, made the

TWEEN the Right Honorahle William Earl of R., of the one part, and

R. G., of the parish of C, in the County of Berks, Yeoman, of the other

part, WITNESSETH, That the said Earl, in consideration, &c. \cis in

p. 590 of this volume, No. 1], and in pm-suance of power, <kc. [as in p.

592 ofthis volume, No. 3], doth limit and appoint, by way of demise or

lease, unto the said R. G., his executors, administrators, and assigns.

All, &c. Together with aUways, &c. [as in pp. 577 and 595 of this

volume'] : Except and always reserved out of this demise unto the

said Earl and his assigns, during his life, and, after his decease,

unto the person or persons who for the time being shall be entitled

to the reversion of the said premises expectant upon the deter-

mination of the term hereby granted, all timber and other trees, <fec.

[as in p. 595 of this volume. No. 2], To have and to hold, &c.

[as in p)' 598, of this volume. No. 1], {the term being twelve

years) : Yielding and paying therefor unto the said Earl and his

assigns, during his life, and, after his decease, to the person or

persons who for the time being shall be entitled as aforesaid, the

yearly rents or sums following, (that is to say), for and during the

first fom' years, &c. [as in p. 603 of this volume. No. 12] : And
ALSO yielding and paying unto the said Earl and his assigns, dming

his life, and, after his decease, to such person or persons as aforesaid,

during the said term hereby granted, the further yearly rent or sum

of 201., by equal quarterly payments on the days aforesaid, for every

acre, and so in proportion for any greater or less quantity than an

acre, of the meadow or pasture land which he the said R. G., his

executors or administrators, shall plough, dig, break up, or otherwise

convert into tillage ; the first payment of the said additional rent or

(m) As to Leases under PowerS; see ante, vol. I., p. 3.04 et seq.
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sum hereinbefore reserved to bo made on such of the days of pay-

ment as shall next happen after such breaking up or converting into

tillage as aforesaid ; the said yearly rents hereby reserved to be

payable and paid clear of all parliamentary, pai'ochial, or other taxes,

rates, duties, assessments, deductions, and abatements whatsoever,

(the land tax only excepted). And the said R. G. doth hereby, for

himself, &c. [Covenant to pay rent, Sfc. as ante, p. 580 of this

volume, No. 1, Col. II.] : And also to pay all taxes, &c. [as ante,

p. 580 of this volume, iVb. 2, Col. II.'] : And also shall and will,

from time to time during the said term hereby granted, well and

sufficiently, and in a good and workmanlike manner, repair and

keep in repair all the glass windows and thatch ; and also all the

hedges, ditches, mounds, bounds, fences, water-courses, drains, and

carriages, belonging to the said premises hereby demised, or in-

tended so to be ; and shall and will, at his and their own costs

and charges, haul and carry all the materials necessary for all

the repairs of the said premises ; and bear and pay one-half of the

costs, charges, and expenses of all other necessary repairs of the

said messuage, farm, lands and premises, (accidents by fire or

tempest only excepted ;) the said Earl finding and providing all

rough timber and other materials, except glass, iron, and wheat-

straw : And also shall and will, yearly and every year, house, stack,

and deposit, on some part of the said premises, all the corn, hay,

straw, chafi", and halm which shall arise and be produced therefrom,

and spend and use the same in and upon the said premises : And
also shall and will lay and spread all the dung, soil, and compost to be

made from the produce of the said premises on such parts of the said

land hereby demised as shall most require the same, at seasonable

times, and in a proper and husbandlike manner ; except in the last

year of the said term hereby granted, when the same shall be left in

the yards of the said premises for the use of the landlord or his

incoming tenant, who, from and after the 6th day of May in the last

year of the said term, shall from time to time have fuU liberty of

ingress, egress, and regress, with or without servants, horses, carts,

and carriages, or otherwise, for the purpose of hauling out the same

on such part of the arable land as shall then be in course for turnips

or the next wheat crop ; And shall and will, at all times during the

said term hereby granted, keep a flock of not less than sheep,

and pen and fold the same, from time to time and at all times, upon

the said premises where most necessary, except in the last year of the

said term, when the same shall be folded on such parts of the said

premises as the said Earl, or his assigns, or the person or persons for

the time being entitled as aforesaid, shall from time to time direct

;

and in default of such direction, on such parts of the premises as shall

14. LEASE OF

A FARM IN

BERKSHIRE.

Rents clear of
taxes, &c.,
except land-tax.

Covenants by
lessee to pay rent,

and taxes

;

to repair glass

windows, and
thatch ;

hedges and
ditches, &c.

;

and haul neces-
sary materials at
his own expense

;

and pay half of
costs of other
repairs, accidents
by fire excepted

;

the lessor finding
rough timber and
materials, except
glass, iron, and
wheat straw

;

and house and
stack com and
hay;

and spend same
on premises ;

and spread dung
made from pro-
duce on premises

;

except in last year
of term,
when same to be
left in yards for
lessor, or incom-
ing tenant

;

with liberty to
enter for hauling
same, &c.

;

and keep flock

of sheep, iy"^"

and fold same on
premises, except
in last year, when
same to be folded
on such parts as
lessor directs

;

in default, on
premises in

course for next
wlieat crop

;
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14. LEASE OF

A FARM IN

BERKSHIRE.

and suffer lessor,

i' or incoming
! tenant, in last

year, to sow grass
seeds, &e., among
Lenten crop

;

to give notice of
sowing Lenten
crop

;

to harrow in

gi-atis

;

and not damage
same

;

to quit, in May
preceding end
of term, one-
fourth of arable
land, S:c, of a
two years' lay;

with right of
ingress, &c., for

purpose of

sowing, &c.,

and one-fourth of
one year's lay.

Not to mow
meadow more
than once a year,
nor later than the
15th .July

;

nor more than
two-thirds in

any year.

To preserve trees,

saplings, &c. ;

not to fell same.

except pollards,

usually shrouded.

To cut hedges,
&c. ;

and plash same

;

and repair banks
and ditches ;

and plant
quicksets

;

and keep same
from damage

To sell to lessor
hay on premises
at end of tenn ;

except part
necessary for

lessee's cattle till

24th June after

end of term,

then be in course for the next wheat crop : And also shall and will

permit and suffer the said Earl, and his assigns, and the person or

persons entitled as aforesaid, or his or their ne.xt incoming tenant, in

the last year of the said term to enter into and upon the premises

hereby demised, and sow among the whole of the Lenten crop, hop

and rye grass seeds, after the rate of two bushels of hop and rye

grass seeds per acre ; and give notice to him or them of the sowing

of such Lenten crop, in order to enable him or them so to do ; and

shall harrow in the same gratis ; and shall not nor will in any-

wise damage or injure the same ; And shall and wiU quit, yield, and

deliver up, on or before the 6th day of May next preceding the

expiration of the said term hereby granted, one-fom-th part of the

arable land of an average value, which, at the end of the said term,

shall be of a two years' lay and in course for wheat ; with full liberty

of ingress, egress, and regress, by some convenient way, to and from

the same, for the purpose of manuring, ploughing, sowing, and ma-

naging the same lands with turnips or wheat, which turnips or wheat,

when sown, shall not be injured or destroyed by said R. G., his exe-

cutors, administrators, or assigns ; and also one other one-fourth part

thereof of a one year's lay out, at the expiration of the said term :

And shall not nor will mow or cut any of the meadow or pasture

land more than once a year, nor later than the 15th day of July, nor

more than two-third parts thereof, in any one year of the said term

hereby granted : And shall and will presei-ve and take all possible

care of all the trees, saplings, and stemmers, which now are, or shall

hereafter be, growing on the said premises ; and shall not cause,

permit, or suffer the same, or any of them, to be hewn, felled, lopped,

topped, shrouded, destroyed, or in any manner damaged or injm-ed,

(save and except the pollards which have been usually shrouded

within twelve years next preceding the commencement of the

said term) : And shall and will cut, lop, top, and shroud, all the

hedges, hedge-rows, pollards, and other fuel, of or belonging to the

premises, at seasonable and proper times, and in a husbandlike

manner, and thereupon properly plash and lay the same, and repair

and cleanse the banks and ditches thereof ; and also, from time to

time during the said term, plant with good quicksets all parts of the

said banks where the hedge may have gone to decay and require

such planting ; and afterwards shall and wiU well and sufficiently

keep and preserve the same from aU injury and damage whatsoever :

And also shall and wiU, at the expiration of the said term, sell to the

said Earl, or his assigns, or the person or persons entitled as afore-

said, or his or their incoming tenant, all the hay which shall then be

upon the said premises, (save and except such part thereof as shall

be deemed necessary for the use of the cattle of the said R. G., his
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executors, administrators, or assigns, till the 2rl:tli day of June next 14. lease of

ensuing the expiration of the said term,) at such spending price as the a farm in

same shall be adjudged to be worth, if sold to an indifferent purchaser, Berkshire.

by two persons to be respectively chosen by the said parties, or, in case at valuation.

of disagreement, by an umpire to be chosen by such two persons :

And also shall and will, on or about the 6th day of May, in the To yield up, in
May, in last year

last year of the said term, surrender and yield up unto the said ofteroi,

Earl, and his assiojns, or to the person or persons entitled as to lesser, or
'^ ^ -^

_
incoming tenant,

aforesaid, or his or their next succeeding tenant, or permit and

suffer him and them, and his and their servants and workmen, ^z*

horses and cattle, thenceforth to use and occupy a moiety or half ^ moiety of
messuages, &c^part of the said messuage or tenement, stables, bartons, and out-

buildings : And also shall and will from time to time, after the 6th

day of May in the last year of the said term, and thenceforth until

the determination thereof, find and provide gratuitously siifficient ^nd find litter
i- <-> -^ and wheat straw

good wheat-straw for the litter of the horses and cattle of the said for their horses

. . .
and cattle.

Earl, or his assigns, or the person or persons entitled as aforesaid, or

his or their incoming tenant : And shall not nor will grant, demise, ^"ot to assign or
°

. .

o '
' underlet without

let, assign, set over, or otherwise part with this present indenture of license.

lease, or the pi-emises hereby demised, or any part or parcel thereof,

or his or their estate, term, or interest therein, or any part of the

same, unto any person or persons whomsoever, without the special

license and consent in writing of the said Earl, or his assigns, or of

the person or persons for the time being entitled as aforesaid, first

had and obtained : And shall and will at any time during the said To yield up
•'

_ " twenty acres of

term, on receivina; six calendar months' notice in writing from the land demised, on
'^

, _
six months'

said Earl, or his assigns, or the person or persons for the time being notice,

entitled as aforesaid, for that purpose, quit and yield up to him or

them, on the day in such notice to be expressed, any part or parts of

the said lands, not exceeding twenty acres in the whole, which shall

be described in such notice, and will permit the said Earl, or his

assigns, or the person or persons for the time being entitled as afore-

said, to hold and enjoy the same land during the then remainder of

the said term, he or they paying or allowing unto the said R. G., his on yearly auow-
.. . nil- 11 ""^^^ ''®'"S made.

executors, administrators, or assigns, thenceforth during the then re-

mainder of the said term, such a yearly sum as shall be agreed upon

between the said Earl, or his assigns, or the person or persons for the

time being entitled as aforesaid, and the said R. G., his executors,

administrators, or assigns, by two indifferent persons, one to be chosen

by each party, or by an umpire to be by such two persons chosen in

case they differ about the same: Provided always, and it is hereby Power to lessor to.- , -j-ni 1 enter,andseestate
agreed and declared, that it shall be lawful for the said xliarl and of repairs, &c.

his assigns, during his life, and, after his decease, for the person or

VOL. II. AAA
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BERKSHIRE.

Lessee to repair

on notice.

sue sportsmen in

lessee's name,

14. LEASE OF persons entitled as aforesaid, or his or their surveyor, steward, or

A FARM IN bailiff, either alone, or Avith workmen, or others, twice or oftener

in every year during the said term, at seasonable times in the day-

time, to enter into and upon the said messuage, land, and premises,

or any part thereof, for the purpose of viewing and examining the

repairs, and other the state and condition thereof ; and that in case

any defects or wants of reparation in the said premises, or any part

thereof, or any default or mismanagement in husbandry of the said

lands or grounds, shall be then found or appear, he the said R. G.,

his executors, administrators, or assigns, shall and will, upon notice

thereof in writing being given to him or them, cause all such defects,

defaults, and mismanagement respectively, to be forthwith amended,

corrected, discontinued, altered, and remedied in all things according

Power toiessor to to the Covenants hereinbefore contained : Axd further, that it shall

be lawful for the said Earl and his assigns, during his life, and,

after his decease, for the person or persons for the time being

entitled as aforesaid, at his and their costs and charges, as often us

he or they shall think proper, in case any person or persons shall at

any time or times during this demise hunt, hawk, shoot, fish, fowl,

or otherwise sport in, over, or upon the said premises hereby demised,

or any part thereof, from time to time to bring any action or actions,

suit or suits, or otherwise prosecute and proceed against such

person or persons, in the name or names of the said R. G., his

executors, administrators, or assigns, and that he the said R. G.,his

executors, administrators, or assigns, shall not nor will release or

otherwise discharge such action or actions, suit or suits, or other

proceedings, without the consent in writing of the said Earl, or his

assigns, or of the person or persons entitled as aforesaid: Provided

ALWAYS, nevertheless, that the said R. G.,his executors, administrators,

and assigns, shall be duly indemnified by the said Earl, or his

assigns, and the person or persons entitled as aforesaid, from all

costs, charges, expenses, and liabilities consequent upon or incident to

any and every such action, suit, prosecution, and proceeding as aforesaid:

And further, that the said R. G., his executors, administrators, and

assigns, shall and will, at the costs and charges of the said Earl, or

his assigns, or of the person or persons for the time being entitled

as aforesaid, from time to time and at all times during the said

term, warn off from the said demised premises, by notice in writing

under his or their hands, all and every person or persons who shall

at any time trespass or come or he upon the said premises, or any

part thereof, for the purpose of shooting, hawking, hunting, coiu*sing,

To provide, in fishing, fowUng, or otherwise sporting thereupon : And further, that

InTiodg'ingfor"'^ 1^16 the Said R. G., his executors, administrators, and assigns, shall

the lessee being
indemnified
against costs.

Lessee to warn
off trespassers.
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and will, once in every year of the said term hereby granted, find and 14. lease of

jjrovidc, in the said messuage or farm-house, sufficient meat, drink, a farm in

and lodging, for one day and one night, for the steward and agents of
berks

the said Earl, and his assigns, and of the person or persons for the
'l^^""^ n h^iSn*^'

time being entitled as aforesaid, and his and their servants, not court;

exceeding in the whole eiglit persons, resorting to the said farm to

hold court for the said Earl, and his assigns, and the person or

persons for the time being entitled to the manor of C. ; and also and staWmg for

horsGs on r9C6iv-

stable-room for their horses, being paid the yearly sum of Sfl 2s. for ing remuneration.

the same. And the said William Earl of R. doth hereby, for himself, covenant by

his heirs, executors, and administrators, covenant with tlie said timber and

R. G., his executors, administrators, and assigns, in manner follow- glass, iron, and

ing, (that is to say), that he the said Earl, and his assigns, or the repairs;
'

person or persons for the time being entitled as aforesaid, will, when

and as often as he or they shall be reasonably requested in writing

by the said R. G., his executors, administrators, or assigns, find and

provide such a proper and sufficient quantity of timber and other mate-

rials (except glass, iron, and wheat-straw), as shall from time to time

be requisite for the repair of the buildings, gates, stiles, posts, hatch-

boards, tunnels, bunnies, bridges, drains, banks, and sluices, of or

belonging to the said premises hereby demised, or intended so to be ;

and shall and will pay or allow one moiety of the expense of all the and pay moiety
p,.., . . iiix of expenses of

necessary repairs or the said premises, except so much and such part repairs, except

thereof as is hereinbefore covenanted to be done by the said R. G,, undertakes?^

his executors, administrators, and assigns : {x) And also, that it shall be Lessee to hold

lawful for the said R. G., his executors, administrators, and assigns, messuage, &c.,

to hold and enjoy, until the 24th day of June next after the expira- after end of term,

tion of the said term, one moiety of the said messuage, the barns, corn, &c.
^^ °"

and one moiety of the said stables and yards, for the purpose of

thrashing out his or their corn and grain, and spending and foddering

out the straw, halm, and fodder, in and upon the said premises : And
ALSO, &c. ^AddCovenantfor lessees' quiet enjoyment, as ante, p. 583 of covenant for

this volume. No. 12, Col. II. ; Proviso for re-entry by the said Earl enToyment!^'

and his assigns, during his life, and, after his decease, for the person Proviso for

7/> 7 • • • 1 1 j: • 1
reentry, on

or persons who for the time being shall be entitled as aforesaid, on non-payment of

nonpayment of rent or nonperformance of covenants, as ante, p. 583

of this volume. No. 11, Col. //.] In witness, &c.

(x) This lease did not provide for the lessee heing exempt from the charge by

payment of one moiety of the expense of the exception contained in his covenant

repairs, in case of damage by fire, the to repair, ante, p. 719 of this volume.

A A 2

rent, &c.
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XV.

15. LEASE OF

A FARM IN

THE ISLE OF

ELY.

To cultivate

according to the
custom, &c.

Not to plough
or convert into
tillage more than
half of lands;

to keep remaining
half as grass

;

not to dig earth
for bricks ;

nor make bricks
on farm

;

Penal rents.

ThefoUovcing Agricultural Provisicns are taken from a Lease of a

Farm in the Isle of Ely.

The lease forming the subject of this precedent, after demising

the premises in the ordinary form, with an exception of timber, <kc.,

and rights ofmining and sporting ; with an Habendum for a term ; and

a common Reddendum, free from all deductions (except the Eau

Brink Tax, the Drainage Tax, and the Bedford Corporation Tax) ; and

the ordinary covenants for payment of rent and taxes ; contained the

following agricultui'al provisions :

—

And also, that he the said [lessee'],

his executors, administrators, and assigns, shall and will, at all times

during the said term hereby granted, manage and cultivate the said

farm, lands, and premises hereby demised, and every part thereof, in

all respects in a good and husbandlike manner, and for the benefit and

improvement thereof, and according to the best course and rules of good

husbandry of the county of Cambridge, so far as the same are consistent

with the express provisions in these presents contained, for the more

particular management and cultivation of the same, and in no other

manner, order, or course, and for no other purpose whatever, without

the license and consent of the said \lessor'], his heirs or assigns,

for that purpose first had and obtained : And further, that he the

said \lessee\ his executors, administrators, or assigns, shall not nor

will, at any time during the said term, plough, break up, sow, or convert

into tillage, more than one half of the farm, lands, and premises

hereby demised ; and shall and will keep the remaining half, for the

time being, of the said farm, lands, and premises as grass, and sown

and laid down with grass and clover seeds of a good quality, in a

proper and husbandlike manner ; and shall neither dig, nor carry

away, nor suffer to be dug or carried away, any earth, clay, sand, or

gravel, from any part of the farm, lands, and premises, either for

making bricks or tiles, or for any other purpose whatever, than for the

improvement of the said farm, lands, and premises ; and shall not nor

will make, or suffer to be made, on the said farm, lands, and premises,

or any part thereof, any bricks or tiles, on any pretence whatever :

And that, if more than one half of the said farm, lands, and pre-

mises, shall at any time or times be ploughed, sown, broken up, or

converted into tillage, or if any part of the said farm, lands, and

premises, shall be dug or carried away, contrary to the covenant

hereinbefore contained, then and in such case he the said [les-

see']., his executors, administrators, or assigns, shall and wiU pay

unto the said [lessor], his heirs or assigns, thenceforth during the
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residue of the said term hereby granted, the yearly reut or sum of 15. lease of

£50 for every acre of land which shall be so ploughed, sown, broken a farm in

up, converted into tillage, or dug, as aforesaid, and so in proportion "^^^ ^^^^ ^^

for any less quantity than an acre ; the first yearly payment thereof '-

to be made on such of the quarterly days of payment of rent as shall

happen next after such ploughing, sowing, breaking up, or converting

into tillage, or digging, as aforesaid; and the further rent or sum of £50
for every acre of land, if any, which shall be so ploughed, broken up,

converted into tillage, or dug, as aforesaid, at any time within the last

year of the said term hereby granted, and so in proportion for any less

quantity than an acre : And further, that he the said [lessee], his Nor to have more

executors, administrators, or assigns, shall not nor will, at any time of coleseed;'

during the said term hereby granted, have more than twenty acres of

coleseed for a crop ; nor sow or grow, or sufi"er to be sown or grown. Nor sow gm-iic,

any mustard, garlick, or other pernicious seeds, upon the said farm,

lands, and premises, or any part or parts thereof: And further, oniytwo crops of

that only two crops of white corn, or only one crop of white corn succeed, &c.

and one crop of coleseed, shall succeed each other in any part of the

said farm, lands, and premises, and then only upon its being pre-

ceded by a crop of coleseed, which shall have been fed off by

sheep : And also, that on sowing the last of the said crops for the Lands to be laid

time being, the grass and clover seeds shall be sown, and then the
""^^ ""^ ^^^ "'^'

lands laid down for pasture : And also, that he the said Uessee'] , his Not to carry

. . ,

^ -' away grass, &c.
executors, administrators, or assigns, shall not nor will, at any time

during the continuance of the term hereby granted, or at the expira-

tion or otherwise sooner determination thereof, take or carry, or

permit or suffer to be taken or carried, off from the said farm, lands,

and premises, any of the grass, hay, straw, corn in the straw, stover,

clover, stubble, halm, fodder, vetches, tares, or other artificial grasses,

or any other produce which shall at any time during the said term

grow, arise, or be produced upon the same, or any part thereof; but but to spend same

shall and will use, spend, and consume, and convert into manure, upon

the said farm, lands, and premises, all such grass, hay, straw, clover,

stubble, halm and fodder, and other produce, as aforesaid ; and the and spread the

dung, muck, manure, soil, and compost, which shall be made or pro-
"°^'

duced therefrom, or otherwise, upon the said farm, lands, and pre-

mises, in every year of the said term (the last year thereof only

excepted), shall and will carry out, lay, and spread, upon such parts

thereof as shall most need the same, and not elsewhere ; and that, if at renal rent for de-

any time during the said term hereby granted, the said [lessee], his

executors, administrators, or assigns, shall take or carry, or suffer to be

taken or carried, off or from the said farm, lands, and premises, any

dung, muck, manure, soil, or compost, which shall be made or produced

thereupon, or on any part thereof, contrary to the covenant hcrciube-
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15. lEASE OF

A FARM IN

THE ISLE OF

ELY.

To leave dung in

the last year.

Not to dig up
paddock in front.

To leave one-
third in fallow.

Power for lessor

to use banks, &c.,

for planting, &c.

;

and to enter to

sow clover seeds,

&c.

fore contained, then and in such case he the said [lessee], his executors,

administrators, or assigns, shall and will pay unto the said [lessor],

his heirs or assigns, thenceforth during the residue of the said term

hereby granted, the quarterly rent or sum of £10 for every load of

dung, muck, manure, soil, or compost, which shall be so taken or

carried away as aforesaid, and so in proportion for any less quantity

than a load, the first quarterly payment to be made on such of the

quarterly days of payment as shall happen next after such taking or car-

rying away as aforesaid ; and the further rent or sum of £10 for every

load which shall be so taken or carried away at any time during the

last year of the said term, or at the expiration thereof, and so in pro-

portion for any less quantity than a load : And further, that he the

said [lessee], his executors, administrators, or assigns, shall and will,

at the end of the said term hereby granted, leave all such dung,

muck, manure, soil, and compost, as shall have been produced in the

last year of the said term, heaped up in the yard or other convenient

place, in a husbandlike manner, for the said [lessor], his heirs or

assigns, or his or then- succeeding tenant or tenants : And fubther,

that he the said [lessee], his executors, administrators, or assigns,

shall not nor will, at any time during the continuance of this demise,

plough, break up, or convert into tillage, or garden ground, the paddock

or field lying and being in front of the said messuage or farm-house

hereby demised, but shall and will keep and preserve the same as

grass land only : And also shall and will, in the last year of the said

term hereby granted, leave at least one-third of the arable land

hereby demised, fallowed and prepared in a husbandlike and proper

manner, and sown with coleseed or turnips, the said coleseed or tur-

nips being taken at a valuation by the said [lessor], his heirs or

assigns, or his or their succeeding tenant or tenants ; such valuation

to be made in manner hereinafter mentioned (?/) : And further,

that it shall be lawful for the said [lessor], his heirs and assigns,

at any time or times during the said term hereby granted, to

take and use all or any of the banks and forelands belonging

thereto, parcel of the said premises, and to plant the same, or any of

them, with trees, quicksets, and plants, or young wood of any

description, and to fence off the same from the adjoining lands and

premises, and to cast out ditches or gripples for the preservation

thereof, without making any abatement of rent, or other compensa-

tion or allowance, to the said [lessee], his executors, administrators, or

assigns, for the same : And further, that it shall and may be laAvful

for the said [lessor], his heu"s or assigns, or his ortheu'next succeed-

ing tenant or tenants of the said premises, in and during the last

(y) The original lease concluded \vitli a proviso for reference to ai-bitration.
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THE ISLE OF

ELY.

year of the Scaid term hereby granted, to enter into and upon all and every 15. lease of

or any of the said premises, and every or any part or parts thereof, A farm in

which shall be in order and course for spring cropping, and to sow

therein all such clover or grass seeds as the said [lessor], his heirs or

assigns, or his or their next succeeding tenant or tenants, shall think

proper: And that he the said [lessee], his executors, administrators. Lessee to give les-

and assigns, shall and will give unto the said [lessor], his heirs or spring cropping

;

assigns, at least one month's previous notice of the intended time of

sowing the said last-mentioned lands respectively, with such spring

cropping as aforesaid : And shall and will, at the proper costs and and to harrow and

charges of the said [lessor], his heirs or assigns, or his or their seed3'to^)e^sovm

next succeeding tenant or tenants, in a proper and husbandlike
'^^^®^^'""-

manner harrow in and roll all such clover and grass seeds as shall

be sown in the said last-mentioned lands, or any of them, by the said

[lessor], his heirs or assigns, or his and their next succeeding tenant

or tenants : And further, that it shall be lawful for the said [lessor]. Proviso for lessor

his heirs or assigns, or his or their next succeeding tenant or tenants ist'^juiytntast
*

of the said premises, at any time after the 1st day of July, in the fl)Tw!!eatr&c.T

last year of the said term hereby granted, or in the last year of the

occupation of the said premises by the said [lessee], his executors,

administrators, or assigns, to enter into and upon all and every or

any of the premises hereby demised, and every or any part or parts

thereof, which shall be in order and course for wheat for the then

ensuing year; and to plough and prepare the said last-mentioned

lands, and every of them, or any part or parts thereof, for sowing ; and

to sow the same and every of them, or any part or parts thereof,

with wheat, or other corn, grain, and seeds ; and to roll and harrow

the same ; and to weed and cleanse the same from time to time, as

occasion shall require ; and to manage and cultivate the same accord-

ing to his or their own will and pleasure ; and to carry out, lay, and

spread the manure, muck, dung, soil, and compost, which shall then

be heaped up in the said premises, according to the covenant herein-

before contained for that pui-pose, and any other manure, muck, dung,

soil, and compost, which may be necessary for the use, improve-

ment, and better cultivation of the said farm, lands, and premises,

during the then residue of the said term hereby granted, without any

interruption, claim, or demand, from the said [lessee], his executors,

administrators, or assigns, and without paying any rent, rates, taxes, without paying

or other charges, or making any allowance or compensation to the

said [lessee], his executors, administrators, or assigns, for the same;

and that he the said [lessee], his executors, administrators, or Lessee not to in-

assigns, shall not nor will, at any time after such last-mentioned J"*^^''""^'

lands shall have been respectively ploughed and sown as aforesaid,

stock the same, or any part thereof, with any beasts or cattle, or
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15. LEASE OP

A FARM IN

THE ISLE OF

ELY.

Nor to mow the
grass more than
once in a year

;

Nor to lop trees,

Aic.

but to preserve
them

:

To weed, ic,
twice a year.

Not to make
alteratioDS, &c.

Lessor to allow
lopping, &c., for

repairing.

do, or suffer to be done, any act, matter, or thing whatsoever,

whereby the said [lessor], his heirs or assigns, or his or their next

succeeding tenant or tenants, can or may be injured or prejudiced

in the cultivation, management, or enjoyment of the same last-men-

tioned lands, or of any of the crops or produce thereof : And further,

that he the said [lessee], his executors, administrators, and assigns,

shall not nor will cut or mow, or permit or suffer to be cut or mown,

any part or parts of the said farm, lands, and premises, more than

once in any one year, during the said term hereby gi'anted ; nor during

the said term fell, cut, lop, top, shroud, destroy, or injure, or cause, or

knowingly permit or suffer, to be felled, cut, lopped, topped, shrouded,

destroyed, or injured, any of the trees, tellers, saplings, quicksets,

thorns, bushes, or plantations which now are, or which shall from

time to time during the said term be planted, standing, growing, or

being upon the said premises, or any part thereof ; but shall and will,

from time to time and at all times during the said term, use his and

their best endeavours to preserve all the timber, timber trees, trees

likely to become timber, pollard trees, roots of trees, alders, tellers,

young heirs, standings, saplings, quicksets, thorns, and bushes, and all

and singular the young plantations, and all manner of trees, of what

nature or kind soever, now standing, growing, and being, or which shall

at any time or times hereafter during the said term stand, grow, or be, in

or upon the said premises, or any part or parts thereof, and the lops,

tops, and shrouds thereof, from any damage by cattle, or otherwise

:

And also, that the said [lessee], his executors, administrators, and

assigns, shall and will, twice at least in every year of the said term

hereby granted, at his and their own costs, thoroughly weed and

cleanse the quicksets, hedges, and. live fence of and belonging to

the said premises, and every of them ; and shall not nor will, at any

time or times during the said term, cut, lower, reduce, injure, remove,

throw down, or alter, or make any new roads or ways through, over,

or across any of the external or internal banks, mounds, or ancient or

modern sea-fences, land-marks, or boundaries of or belonging to the

said premises, or any part or parts thereof. And the said [lessor]

doth hereby, for himself, his heirs and assigns, covenant with the said

[lessee], his executors, administrators, and assigns, that he the said

[lessor], his heirs or assigns, shall and will, from time to time, allow

and set out unto the said [lessee], his executors, administrators, and

assigns, the cuttings and loppings of such trees, quicksets, and thorns,

standing or growing upon the said premises hereby demised, or

intended to be, as shall be of a proper growth, and in a fit state for

cutting and lopping ; such cuttings and loppings to be from time to

time used and M'orked up by the said [lessee], his executors, adminis-

trators, and assigns, in or about the repairs hereinbefore covenanted
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to be performed and executed by him : And further, that he the said

[lessor], his heirs and assigns, shall and will from time to time pay

and allow unto the said [lessee], his executors, administrators, and

assigns, out of the said rents hereinbefore reserved, as and when they

shall respectively become due and payable, the Eau Brink Tax,

Drainage Tax, and Bedford Corporation Tax, to become due and pay-

able for or in respect of the said farm, lands, and premises hereby

demised, during the said term hereby granted.

15. LEASE OF

A FARM IN

THE ISLE OP

ELY.

To aUow the Eau
Brink Tax, &c.

THE NORTH
OF IRELAND.

XVI.

Lease of a Farm in the County of Londonderry, in Ireland {z), with 16. lease of

appropriate Clauses for its management; and Power to the a farm in

Lessee to cut Bog or Turffor domestic co?isumption. Power to

the Lessors to resume any part, on notice, and payment of

Compensation; to he settled, in case of dispute, hy Referees.

Proviso for Re-entry, on the Lessee's ?iot paying Rent, con-

tinuing to Reside, Assigning or Underletting, Building,

Digging, Offending against Revenue Laws, or becoming

Bankrupt or Lisohent, S^c. SfC.

THIS INDENTURE, made the day of , in the year of our

Lord , Between the Wardens and Commonalty of the Mystery Parties,

of , of the City of London, [lessors], of the one part, and A. B.,

[lessee], of , in the County of , in the Kingdom of Ireland,

of the other part : Witnesseth, That the said Wardens and Com- Testatum,

monalty, in consideration of the rent and covenants hereinafter re-

served and contained, and on the lessee's part to be paid, observed, and

performed, Do by these presents demise, lease, and to farm-let unto Demise.

the said [lessee]. All that piece or parcel of land containing, &c., &c., Parcels;

situate and being in the townland of , in the parish of , and

county of Londonderry, and marked No.— on the general map or plan

of the estates of the said Wardens and Commonalty, situate and being in

the said county of Londonderry ; Together with the dwelling-house or

tenement, and other buildings standing and being thereon : And also, with liberty to

with free liberty and authority for the said [lessee] , his executors, ad- consumption.
°™^

ministrators, or assigns, to cut and take tm-f for use and consumption in

or upon the said dwelling-house or tenement and premises hereby de-

mised, but not for sale, or any other purpose, from all that piece or

(s) An act to facilitate and encourage

the granting of certain leases for terms of

years in Ireland was passed in the last

Session of Parliament, (9 & 10 Vict,

c. 112); and received the Royal Assent,

28th August, 1846. In some respects it

resembles the English act, (8 & 9 Vict,

c. 124,) which will be found in p. 577 of

this volume.
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THE NORTH
OF IRELAND,

General words.

Exceptions and
reservations.

16. LEASE OF parcel of bog or turbary containing , or tbereabouts, as the same

A FARM IN is now marked out and set apart for the use of the said [lessee], situate

in the said townhand, and marked No. — on the said map or plan ;

Together with all and singular the rights, members, and appurte-

nances to the said demised premises belonging, or in anywise apper-

taining : Excepting and reserving out of this demise, unto the said

Wardens and Commonalty, their successors and assigns, all timber,

timber-like trees, wood, and underwood, now lying, being, standing or

growing, or hereafter to grow or be, on the said demised premises,

or any part thereof ; and all loughs, bogs, turbaries, (subject to the

rio-ht of cutting and taking turf, hereinbefore granted, so far as

relates to the said bog above described,) mosses, bog-timber, waters,

water-courses, mill-races, mines, minerals, quai-ries of marble, free-

stone, slate, limestone, and other quarries, marl-pits, fuller s earth,

clay for making bricks and pipes, or gravel, fugitive goods, and all

royalties, franchises, privileges, and immunities whatsoever, in, over,

upon, or out of the said demised premises, or in anywise appertain-

ing thereto, or any part thei-eof ; And excepting and reseiTing also

full liberty, Ucense, power, and authority, for the said Wardens and

Commonalty, and their known agent or agents, and their and his

servants, at all times during the continuance of the term hereby

granted, to enter, come and go, with or without horses, cattle, and

carriages, into and upon the said demised premises, or any part

thereof, and there to search for, take, dig, cut, manufacture, carry

away, and use, all or any of the matters and things hereinbefore

excepted and reserved, and whatsoever may be found or contained

therein, or any part thereof ; and to plant trees, and to sow seeds

of trees, and set quicks on any part of the said demised premises,

or on any lands adjoining or near thereto ; and also to make, cut,

erect, or repair any mill-race, water-course, forges, kilns, drains, and

weirs, in and upon the said demised premises, or any part thereof

;

and there also to lay out and make any road or roads as to them

shall seem meet, allowing to the said [lessee], his executors, adminis-

trators, and assigns, reasonable amends and compensation for the waste

and spoil, if any, thereby committed on the said demised premises; And

excepting and reserving also full power and authority to and for the

said Wardens and Commonalty, their successors and assigns, and their

agent or agents, servant or servants, at all times to enter, come, go,

and stay, into and upon any part of the said demised premises, for the

purpose of then- holding courts for the manor of , and for the

purpose of viewing, examining, and ascertaining the state and condi-

tion of the said premises; and also, at any time or times dm-ing the

last year of the term hereby granted, for the purpose of sowing, and
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to sow, with grass or other fit and proper seeds, all or any part of 16. lbase of

the lands which shall in that year be sown with corn, or be a fallow, A farm in

or for any other agricultural purpose, according to the custom of the "^^^^ nokth

country : And also excepting and reserving to the said Wardens ^ '

and Commonalty, their successors and assigns, their agents and

agent for the time being, and all persons authorised by them, the

exclusive right of hunting, hawking, fishing, and fowling in, upon, or

over the said demised premises, and all other manorial rights ; with

free liberty of ingress and egress, in, to, or upon the said demised pre-

mises, for all or any of the purposes aforesaid, or any other reasonable

piu-pose whatsoever : To have and to hold all and singular the said Habendum,

premises hereby demised, or expressed or intended so to be, (excepting

and reserving as aforesaid,) unto the said [lessee], his executors, admi-

nistrators, and assigns, from the day of now last past, for

and during and unto the full end and term of years then next

ensuing : Yielding and paying therefor, yearly and every year during Ueddendum;

the said term, unto the said Wardens and Commonalty, their successors

and assigns, the clear yearly rent of £ , of laAvful money of the

United Kingdom of Great Britain and Ireland, by even and equal quarterly.

quarterly payments, on the day of , the day of ,

the day of , and the day of , in each and every

year, at the office of the agent for the time being of the said Wardens

and Commonalty, their successors or assigns, in the town of ,

or at or in such other place in the said county of Londonderry as the

said Wardens and Commonalty, their successors or assigns, or their

known agent for the time being, shall from time to time appoint, free

and clear of and from all deductions and abatements whatsoever there-

out or therefrom, for or in respect of any rates, taxes, assessments,

charges, or impositions whatsoever, present or futm-e, excepting only

quit and crown rents (if any) payable in respect of the said premises,

or any part thereof ; the first quarterly payment of the said yearly

rent of £ , above reserved, to be paid and made on the day

of next ensuing the date hereof. And the said [lessee] doth covenant by les-

hereby, for himself, his heirs, executors, administrators, and assigns,

covenant with the said Wardens and Commonalty, their successors

and assigns, that he the said [lessee], his executors, administrators,

and assigns, shall and will well and truly pay, or cause to be paid,

unto the said Wardens and Commonalty, their successors and assigns,

the said yearly rent of £ hereby reserved, at and on the several

days and times, and at the place or places, and in manner herein-

before mentioned and appointed for the payment thereof, and that

free and clear of and from all present and future taxes, assessments,

rates, charges, and impositions whatsoever, charged or chargeable

see to pay rent

;
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16. LEASE OF

A FARM IN

THE NORTH
OF IRELAND.

and taxes ;

aud indemnify
lessors therefrom.

To whitewash and
colour outside of
house

;

and inside

:

and cleanse same

;

and so yield up at

end of term.

Not to permit
dirt in front of

house

;

to amend, on no-
tice in writing

;

to attend courts-

leet and baron

;

upon, or for or in respect of the said demised premises, or any part

thereof, or upon the landlord, lessee, or tenants, for or in respect

thereof, or any part thereof, or otherwise howsoever, excepting only

such quit and crown rents (if any) as may he payahle in respect thereof:

And also shall and will, from time to time and at all times during the

said term hereby granted, pay or cause to be paid, as and when the

same become due and payable, all such taxes, cesses, rates, charges, and

impositions as aforesaid, (excepting only as aforesaid) ; and save harm-

less and indemnify the said Wardens and Commonalty, their successors

and assigns, and every of them, therefrom : And also shall and will,

within one year after the date of these presents, and once in every

succeeding year of the term hereby granted, at his and their own

costs and charges well and sufficiently whitewash or colour the out-

side of the dweUing-house hereby demised : And axso, in like manner,

shall and will, once at least in every year during the said term hereby

granted, whitewash the inside of the said demised dwelling-house ;

and shall and wUl, from time to time and at all times during the

continuance of this demise, well and sufficiently empty, cleanse,

repair and maintain, uphold, keep in good state, condition and repair,

the said demised premises and every part thereof, and the present

and future dwelling-house and buildings thereon, and all the fences,

gates, posts, hedges, ditches, banks, drains, mearings, and inclosures,

of and belonging to, or which may hereafter be or belong to, the said

premises, and any and every part thereof ; and shall and will at all

times preserve and protect the timber, timber-like trees, and under-

wood for the time being growing and being in and upon the same

premises ; and, on the determination or expiration of his and their

estate and interest therein, shall and wiU quit and yield up the same

premises, and every part thereof, unto the said Wardens and Com-

monalty, their successors and assigns, in good repair and state of

preservation ; and shall not nor will permit or suffer any ashes,

dung-hill, dung-heap, dung or manure of any description, or any dirt

or filth of any kind, to lie or be in front of any part of the dwelling-

house hereby demised ; and on notice in wa-iting from the said Wardens

and Commonalty, their successors or assigns, or from their known

agent for the time being, left at the place of residence of the said

[/essee], or affixed on some conspicuous part of the said demised pre-

mises, of any defects or wants of reparation or cleansing, shall and

will well and sufficiently repair, amend, make, and remedy the same

in a workmanlike manner, within the space of calendar months

next after every such notice: And also, that he the said [lessee],

his executors, administrators, and assigns, and the undertenants

inhabiting or to inhabit the said demised premises, or any part
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thereof, during the continuance of this demise, shall and will,

from time to time, as often as thereunto summoned, attend, appear,

and do, perform, and render, all such suit and service at the Courts-

Leet and Baron of the said manor of , as they respectively may be

lawfully required to do, perform, and render ; and shall pay the

steward of the said manor all such lawful fees and perquisites as he

maybe entitled to demand and receive of them respectively; and also

shall and will observe, obey, and perform all lawful presentments,

orders, and by-laws, of the said courts respectively : And also, that

in case he the said [lessee^, his executors, administrators, and

assigns, shall, at any time or times during the continuance of this

demise, plant, or allow to be planted, any timber-trees or tree upon the

piece of ground and premises hereby demised, or on any part thereof,

he or they shall not nor will, by registering an account of any such

trees or tree with the Clerk of the Peace, according to the acts of par-

liament passed for that purpose, or otherwise, endeavour to acquire or

claim, or exercise any right or property to or in any such trees or

tree, either during the continuance of this demise, or after the deter-

mination or expiration thereof: And also, that he the said [lessee], his

executors, administrators, and assigns, shall and will, at his and their

own expense, at such time or times during the said term hereby

granted, and in such manner as may be required by the said Wardens

and Commonalty, their successors or assigns, or their agent for the

time being, provide, use, and employ a sufficient number of horses,

carts, cars, and labourers, at and under the direction of such agent,

in, for, and towards the repairing, and obtaining and bringing the

materials requisite for the repair, of all roads, ways, watercourses, or

other easements, now, or at any time during the said term, being within

the said manor of , and which may not be repaired at the public

charge or expense ; nevertheless, the said [lessee], his executors, admi-

nistrators, or assigns, shall not be required to use or employ the horses,

carts, and labourers, for the purposes last mentioned, more than

days in any one year, whether such days shall be consecutive or not

:

And further, that the said [lessee], his executors, administrators,

and assigns, shall not nor will, during the continuance of this demise,

carry on, or permit or suffer to be carried on, at or upon the said demised

premises, or any part thereof, the trade or business of &c., [Here state the

trades and businesses to be pro/nbited], or any other noxious, noisome,

or offensive trade, business, or occupation whatsoever ; or do, or suffer

to be done, or pennit any act, matter, or thing, which shall or may bo

deemed or considered, or grow or become, a nuisance or annoyance to

the tenant or tenants, or occupiers or occupier, of any dwelling-house,

building, or other tenement adjoining or near to any part of the said

16. LEASE OF

A FARM IN

THE NORTH
OF IRELAND.

to pay steward's
fees

;

and obey present-
ments, &c.

Not by registra-

tion to claim in-

terest in trees

planted by him.

Lessee to provide
materials for re-

pairiugroads , &c.

Not to carry on
certain trades.
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16. LEASE OF

A FARM IN

THE NORTH
OF IRELAND.

To use land in

husbandlike man-
ner

;

not to sow impo-
verishing seeds

;

nor take more
than two succes-

sive crops of corn,

&c. ;

nor convert mea-
dow into tillage

;

to spread dung,
&c.

Not to alter pre-

mises ;

nor sell standing
crops

;

nor carry off hay,
&c., without equi-

valent in manure,
&c.:

nor carry bog from
off premises

;

nor sell lime or

limestone, with-

out license

;

hereby demised premises: Anc also, that he the said [lessee], his

executors, administrators, and assigns, shall and will, from time to

time and at all times during the continuance of this demise, cultivate

and use the land hereby demised in a good and husbandlike manner

:

And shall not nor will, without the license and consent in writing of

the said Wardens and Commonalty, their successors or assigns, for such

purpose first obtained, sow, or permit to be sown, any &c., [Here state

what impoverishing seeds are to be prohibited], or other impoverish-

ing seeds, in or upon any part of the said demised premises ; nor take

more than two successive crops of corn, grain, or pulse from off any

of the arable land hereby demised, without summer tilling, and sowing

turnips, and feeding off the same with sheep or neat cattle, between

such successive crops of corn, grain, or pulse, and also properly

manuring such lands, or without laying such lands down in a husband-

like manner with sound grass or clover seeds, and continuing the

same so laid down for one year, between such successive crops of corn,

grain, or pulse ; and shall not nor will, without such license and con-

sent as last aforesaid, plough up or convert into tUlage any meadow

or pasture land hereby demised : And shall and will keep and heap

up all the dung and manure which shall arise and be made on the

said demised premises, in some convenient part thereof, and after-

wards spread and bestow the same thereon, or on such parts thereof

as shall most need the same : And shall not nor will, at any time or

times during the said term hereby granted, make any alteration in

the said demised premises, or any part thereof, or the buUdings,

hedges, divisions, mearings, or inclosures thereof, without the consent

in writing of the said Wardens and Commonalty, their successors and

assigns, or their agent, first had and obtained: And shall not nor will

sell all or any part of the crops whilst standing on the said demised

premises : And shall not nor will carry or send, or permit to be taken

off the said demised premises, any hay or straw grown thereon, un-

less for and in return for every ton of hay or straw so taken off,

bushels of well burnt lime, or full loads of good rotten manure

shall be brought, used, and spread in and upon the said demised

premises, where the same may be most needful, and will be most

beneficial to the land : And shall not nor will sell or carry away,

or permit to be carried or taken from off the said demised premises,

any of the bog cut or taken by virtue of the liberty or authority

hereinbefore granted, but shall and will use the same thereon

for domestic consumption only : And shall not nor will, during

the continuance of this demise, sell, or permit or cause to be

sold, any lime or limestone raised or burned in or upon the

said demised premises, or any part thereof, without the con-
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sent of the said Wardens and Commonalty, their successors or 16. lease of

assigns, or their agent, first had and obtained in writing, under the a farm in

fine to them of £ sterhng for every barrel of such lime or lime- ^^^^ north

, -, - 1 , • r 1 , 1-1 -in .OF IRELAND.
stone that shall be sold without such consent ; which said fine it

shall be lawful for the said Wardens and Commonalty, their successors "°^e''.a,<\°«i *"
''

_
be loaed like

and assigns, to levy and recover by distress and sale, in the same rent;

manner as the yearly rent hereby reserved would be by law recover-

able : And that the said [lessee], his executors, administrators, and nor urn game;

assigns, shall not nor will kill or destroy, or suffer to be killed or

destroyed, any pheasant, grouse, partridge, hare, and other game,

in or upon the said hereby demised premises, or any part thereof; but but win preserve

shall and will dilio-ently endeavour to preserve the same ; and give ^ ™
;f •' ^ " and give notice of

immediate notice to the said Wardens and Commonalty, their sue- trespassers.

cessors and assigns, or their agent or game-keeper, of any person or

persons killing game thereon without the leave or consent of the said

Wardens and Commonalty, their successors and assigns, or their

agent : And also, that it shall be lawful for the said Wardens and power to lessors

Commonalty, their successors and assigns, or their agent, with work- state of premtses

;

men, servants, and others, at all times during the continuance of this

demise, to enter upon the said demised premises, and every part thereof,

to view, search, and see the state and condition thereof ; and also to to cut down trees

;

cut down and carry away any trees or underwood ; and also to plant to plant trees

;

trees, and set quick ; and also to make, dig, or erect all such mill- tomakemuiraces,

races, water-courses, forges, and kilns ; and to make any road or roads and'roads

;

in, over, or upon the said demised premises, or any part thereof, as

they shall think fit ; and to bore, dig, search for, and raise, and to search for

carry away all mines, minerals, marble, stone, marl, and other

matters and things, allowing: to the said [lessee], \n& executors, admi- making allowance
. to lessee •

nistrators, or assigns, reasonable amends or compensation for the

waste and spoil thereby committed on the said premises ; and also to repair adjoin-
i- J ^

_ ^
ing premises

;

to enter upon, and pass over, and remain upon the said demised pre-

mises, or any part thereof, for the purpose of viewing any adjoining

or contiguous tenement, for repairing the same ; and also for the pur- and to sport, &c.

pose of hunting, hawking, fishing, and fowling, in, upon, and over the

said demised premises, and every part thereof, or any other lawful

purpose : And further, that the said [lessee], his executors, adminis- Lessee not to ob-
t^ r

^

'

^

L j;'
struct lessors,

trators, or assigns, or his or their under-tenants, or any of them, shall

not, nor will, at any time or times during the continuance of this de-

mise, obstruct or prevent the said Wardens and Commonalty, their

successors or assigns, or their agent, or any person authorised by

them, by any means or in any manner whatsoever, in all or any of

the works, matters, and things aforesaid. Provided always, and it is Power to lessors
°

to resume part of

hereby covenanted, agreed, and declared, between and by the said premises,
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16. LEASE OF parties to these presents, that if at any time, and from time to time,

A FARM IN ^\^Q gj^jj Wardens and Commonalty, their successors or assigns, shall,

before the expiration or sooner determination of the said term hereby
OF IRELAND. ^

.
. .

-^

granted, be desirous of resuming the possession of any part or parts

of the said demised premises ; for any purpose which, by them or

their agent for the time being, may be deemed necessary for the im-

pi'ovement of their estates or otherwise, in the said county of London-

on notice; dcrry, or any part thereof, and of such their desire, shall, by themselves

or their agent, give notice in writing to the said [lessee], his executors,

administrators, or assigns, personally, or by leaving the same for him

or them at his or their last known place of abode, or at the said

dwelling-house hereby demised ; then, and in every such case, upon

the expiration of six calendar months next after such notice so given

or left, the term of years hereby granted shall, so far, but so far only

as relates or shall relate to that part or those parts of the said pre-

mises hereby demised, as the said Wardens and Commonalty, their

successors or assigns, shall be so desirous of resuming possession of,

and shall be specified in any such notice, absolutely cease and deter-

mine, and they shall be at liberty to enter upon, resume, and take

and on abatement possession of the same part or parts accordingly ; and thereupon a

reasonable abatement and deduction shall be made from and out of

the said yearly rent of £ hereby reserved, in respect of the part

or parts so resumed; and a reasonable compensation for any damage

which shall be sustained by the said [lessee], his executors, adminis-

trators, or assigns, by reason or on account of such resumption, shall

be made to him or them by the said Wardens and Commonalty,

Lease to remain their successors or assigns : And it is hereby covenanted, agreed,

sidue:
' and declared, between and by the said parties hereto, that not-

withstanding any such resumption or resumptions, these presents,

and all and every the reservations, exceptions, powers, provisoes,

covenants, and agreements herein contained, shall, subject to such

abatement of rent as aforesaid, remain and be, for all the then

residue of the term of years hereby granted, in full force and

virtue, so far as relates to the part and parts of the said hereby

demised premises which is and are not so resimied ; and the said

parties respectively shall have and be entitled to all the same rights

and remedies, subject as aforesaid, as they respectively would have

had and been entitled to in case no such resumption had been made :

Amount of abate- PROVIDED ALSO, that if the said Wardens and Commonalty, their

settled by referees, siiccessors or assigns, and the said [lessee], his executors, administra-

ference. tors, or assigns, shall not agree as to the quantimi of rent to be

abated, and such compensation to be made as last aforesaid, or as to

the period from which any such abatement is to commence, or as
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to the amount of corupensatiou to be made in respect of any waste or 16. lease of

spoil which may be committed on the said premises by the said a farm in

Wardens and Commonalty, their successors or assigns, in exercising '^^^ north

all or any of the powers hereinbefore reserved to them, the amount !_

of every such abatement, and the period from which it is to com-

mence, and the amount of such compensations for damage respec-

tively, shall be estimated, ascertained, and fixed by two indifi"erent

persons, one to be chosen by the said Wardens and Commonalty,

their successors or assigns, or their agent, and the other by the said

[lessee], his executors, administrators, or assigns; and in case such

two persons shall not agree upon and give their decision in writing

upon the matters submitted to them within thirty days after they

shall have been both so chosen, or in case either of the parties

interested shall neglect to choose a person for such purposes within

ten days after being required so to do by the other of them, or by the

agent of such other, by- notice in writing, which may be served upon

the lessee, his executors, administrators, or assigns, by being left for

him or them at his or their last known place of abode, or at the

dwelling-house upon the said demised premises ; then and in either

of the said cases, the amoiuit of every such abatement and compen-

sations, and the period of commencement of such abatement, re-

spectively, shall and may be estimated, ascertained, and fixed by

some person to be named by the Associate for the time being of

the then Chief Justice of the Court of Queen's Bench in England :

Provided also, and it is hereby further declared and agreed, that Proyiso for les-

if the whole or any part or parts of the yearly rent hereinbefore certain events

;

reserved shall be in arrear and vmpaid for twenty-one days after the

same shall have become due and payable ; or if the said [lessee],

his executors, administrators, or assigns, shall at any time during

his life cease to reside on the said demised premises ; or if he,

his executors, administrators, or assigns, shall in any manner sell,

assign, underlet, or part with, all or any part of his or their estate or

interest in the said hereby demised premises, or any part thereof,

without the license or consent in writing of the said Wardens and

Commonalty, their successors or assigns, or their agent ; or if the

estate and interest of the said [lessee], or of any person deriving

title under him therein, shall, upon or after his decease, either by

testamentary disposition or otherwise, become vested either in or in

trust for more than one person, and such persons respectively, being

of competent disposing power, shall not at their own expense, on the

request in writing of the said Wardens and Commonalty, their succes-

sors or assigns, or their agent, assign all their said estate and interest

in the said demised premises, so as that the same may be legally and

VOL. II. B R B



738 APPENDIX.

THE NORTH
01" IRELAND.

16. LEASE OF beneficially vested in one person to be approved of by some writing

A FARM IN of i\^Q gaid Wardens and Commonalty, their successors or assigns, or

their agent ; or if the said [lessee], his executors, administrators, or

assigns, shall build, or suffer to be built, any cottage, house, or other

dwelling-house, on any part of the said demised premises ; or shall

dig, or cut, or knowingly suffer to be dug or cut, bog or turf, in any part

of the said Manor of , other than such as he and they is and are

authorised by these presents to cut and take for consumption as

aforesaid ; or shall dig or carry away, or knowingly suffer to be dug

or carried away, any marl, limestone, freestone, or other stone, from

any quarry or place there or elsewhere, of or belonging to the said

Wardens and Commonalty ; or shall dig up or raise any bog-timber,

except with the consent of the said Wardens and Commonalty, or

their agent, in writing first had and obtained, for all or any of the

matters and things aforesaid, and under the direction of such agent

;

or shall fell, lop, top, or injure, or destroy, any of the timber, timber-

like trees, trees likely to become timber, woods, or underwoods, at any

time growing and being in or upon the said demised premises, or any

part thereof; or if the said [lessee], his executors, administrators, or

assigns, shall not in all things observe, perform, fulfil, and keep all

and every the covenants herein contained on his and their parts to be

observed, performed, and kept (a); or if the said [lessee] shall be

convicted of any offence against the revenue laws, or the acts against

tumultuous risings, or the acts relating to the administration of unlawful

oaths, or be declared a bankrupt, or take the benefit of any act of par-

liament for the rehef of insolvent debtors, or become notoriously in-

solvent ; or if this indenture, or the premises hereby demised, shall be

taken in execution or upon any legal process, or become liable to become

alienated by any operation of law ; or if the said [lessee], his execu-

tors, administrators, or assigns, shall do any act or thing whereby the

demised premises, or his and their estate and interest therein, shall

be extended, seized, or taken in execution ; then and in any such case

it shall be lawful for the said Wardens and Commonalty, their suc-

cessors or assigns, at any time thereafter, into and upon the said

demised premises, or any part thereof in the name of the whole,

wholly to re-enter, and the same to have again, repossess, and enjoy,

as in their first and former estate ; and the said [lessee], his execu-

tors, administrators, and assigns, thereout and from thence utterly to

expel, put out, and amove, notwithstanding this indenture or anything

without prejudice herein contained to the contrary ; but such re-entry or determination

of action. shall not discharge the said [lessee], his executors, administrators, or

(a) See ante, p. 680 of this volume, n. (h).
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assigns, from his or their liability for arrears of rent, due or growing 16. lease of

due at the time of such re-entry, or for or on account of any of the a farm in

covenants hereinbefore contained as to any previous breach or '^^^ north

breaches thereof : And it is hereby further covenanted, declared, and
^

agreed, that if at any time during the said term hereby granted, this if lease become
° "^

^
° _

•/ o » void or voidable

present lease shall become void or voidable by any breach or breaches ^°'' ''each,

^
./ ./ lessors may sue

in all or any of the covenants, provisoes, or agreements herein con- for damages.

tained ; in any or every such case the said Wardens and Commonalty,

their successors or assigns, shall be entitled to sue for and recover

damages accruing or sustained thereby in an action or actions at lavf

against the said [lessee], his executors, administrators, or assigns :

Provided also, and it is hereby further expressly stipulated and if lessee build,

agreed, that if the said [lessee], his executors, administrators, or e^nter?a™dVui'i

assigns, shall at any time or times hereafter erect, build, raise, or set
*'°"'° tiu'Wings.

up, any cottar, house, or dwelling-house, or other building whatsoever,

upon any part of the said premises hereby demised, without the

special license and consent of the said Wardens and Commonalty,

their successors and assigns, in writing for that purpose first had

and obtained, it shall be lawful for the said Wardens and Com-
monalty, their successors and assigns, and their agent or agents

for the time being, with workmen or other persons, to enter and

come into and upon the said hereby demised premises, to pull

down and destroy all and every such cottar, house, or dwelling-house,

or other building, and to destroy or remove, take away, and dispose

of the materials thereof, and with which the same respectively was

or were built, as they may think fit, without being or being considered

trespassers, or being subject or liable to any action or proceeding at

law or otherwise for so doing : And the said Wardens and Com- covenant for les-

monalty, for themselves, their successors and assigns, do hereby cove-
n^g„\*^"'®*

®"^°^"

nant, promise, and agree, to and with the said [lessee], his executors,

administrators, and assigns, that the said [lessee], his executors,

administrators, or assigns, paying the said yearly rent of £ ,

and observing, performing, fulfilling, and keeping all and singular the

covenants hereinbefore mentioned and expressed on the part and behalf

of the said (lessee], his executors, administrators, or assigns, to be paid,

observed, and performed, fulfilled, and kept, shall and may peaceably

and quietly have, hold, use, occupy, possess, and enjoy the said

hereby demised premises during the term of years hereby

granted, without disturbance from the said Wardens and Commonalty,

their successors or assigns. In witness, &c.

B 15 B ii
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17. LEASE OF

FURNACE,

IROX-WOUKS,

&C.

Parties.

Recital of power
of appointment in

late Earl

;

and of his will

XVII.

Leasefor Twenty-one Years, by Trustees of a Term of Years (a),

under a Will, ofa Furnace and Iron-works, of Land, and of

Mines of Coal and Iron-stone, reserving a Surface Rent, and

Royalties varying with the Productions of the 3Iines, and the

Different Qualities and Market Value of the Minerals ; with

stringent Clauses for the due working of tlie Mines, S^x.,

adapted to an extensive undertaking.

THIS INDENTURE, made the day of , in the year of

our Lord 18— , Between the Right Reverend Henry, Lord Bishop

f , the Right Honourable Edward John, Baron , of ,

one of her Majesty's Most Honoiu-ahle Pri^-y

, in the county of , Esquire, and J. B. of

, Esquire, the devisees in trust named in

in the county of -

Council, F. D. of
,

, in the county of

and appointed by the last will and testament of the late Right

Honorable John William, Earl of , deceased, and who are here-

inafter designated by the word lessors, as fully to aU intents and

purposes as if their names were repeated, of the one part; and A. B.

and CD., of Alton Iron-works, in the parish of , in the said

county of , Coal and Iron Masters, and copartners, and who are

hereinafter designated by the word lessees, as fully to all intents

and purposes as if their names were repeated, of the other part.

Whereas the said John William, Earl of , having in his lifetime

an absolute right and power of appointment by deed or will, in and

over (inter alia) the furnaces, iron-works, lands, mines, and heredita-

ments hereinafter first and secondly described, and being in his Hfe-

time also Lord of , and having also right and power of appoint-

ment over the said manor of A., with the rights, members, and

appurtenances, and, as such, over the mines and minerals hereinafter

thirdly described, did, in and by his last wiU and testament in writing,

bearing date on or about the day of , duly executed, pub-

lished, and attested, in pursuance of the power therein referred to, and

of all other powers and authorities whatsoever enabling him in that

behalf, direct, limit, and appoint, that, from and immediately after

his decease, the said furnaces, iron-works, lands, mines, and heredita-

ments, and also the said manor of A., with its rights, members, and

appurtenances, by the general description in the said will contained,

should go and remain, in default of issue of the body of the said

testator, (who died without issue), and subject to an annuity wliich

(a) As to leases b}- Tenant for a term of years, see ante, Vol. I., p. 101 (t seq.
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has now ceased, to the use of the said Henry, Lord Bishop of
, 17. lease of

E. J., Baron , F. D., and J. B., their executors, administrators, furnace,

and assigns, for the term of five hundred years, to be computed from iron-works,

the day of his (the said testator's) decease, without impeachment of

waste, upon and for the trusts, intents, and purposes therein declared. Limiting a term

J .
,

, , , . , .
of 5(10 years to

and with, under, and subject to the powers, provisoes, and agree- trustees ;the les-

ments thereinafter contained, and hereinafter in part recited, of and

concerning the same ; and from and after the determination of the

said term of five hundred years, and in the mean time subject thereto,

to the use of W. W., now Baron W., and his assigns, for his life,

without impeachment of waste; with divers remainders over. And in ^jt^ power to

the said will is contained a proviso that, notwithstanding any of the '*'*^® ™"®^

limitations and powers thereinbefore contained, or any exercise thereof,

it should be lawful for the trustees or trustee for the time being of

the said term of five hundred years, during the term of twelve years

therein mentioned, to be computed from the said testator's decease,

to grant, demise, or lease all and every, or any of the mines, veins,

seams, beds, and strata of coal, iron, lime, iron-stone, clay, and other

mines and minerals, either metallic or earthy, and all or any of the

forges, foundries, or other iron-works, then already opened, found, dis-

covered, or erected, or thereafter to be opened, found, discovered, or umier mauors,

erected, in, under, or upon any of the manors, lands, hereditaments, and poVntedr^
^ ^^

premises thereby appointed and devised, either alone, or together with alone, or with en-

any engines, forges, furnaces, machinery, implements, or other chattels
^'°^^' ^''''

or efiiects, which should from time to time be used or employed in or

upon the same, and should be subject to the trusts of his said wiU,

unto any person or persons, for any term or number of years not

exceeding forty years, to take efiiect in possession, with all such powers for any term not

and liberties, both over the said mines, and the surface of the said years in posses-

lands, and the works erected and to be erected thereon, as should be

necessary or advisable for carrying on such mines and other works

;

and also power to remove and carry away, at the end of his or their with proper

term, all or any of such engines, machinery, tackle, gear, and articles
^°'^^^^' '" '

whatsoever as he or they should have erected or placed in or upon the

said demised premises ; so as upon every such grant, demise, or lease

there should be respectively reserved and made payable, during the

terms of years to be thereby respectively created, the best and most

improved yearly rent or rents, royalties, or other reservations, to be at tiie best rent,

incident to the immediate reversion and freehold or inheritance of " ' •

the mines or other premises so to be granted or demised, without

taking any fine, premium, or foregift for the same, and so as in every

of them there should be contained a condition or power for re-entry with power for re-

entry
;

on nonpayment, for thirty days or more, of the rent or rents, royalties,
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17. LEASE OF

FURNACE,

IRON-WORKS,

&C.

and lessees exe-
cuting counter-
part, &c.

Recital of tlie

Earl's death and
probate of his will.

Agreement for

lease.

Lessors demise

or other reservations, thereby respectively to be reserved or made

payable ; and so as the several grantees or lessees thereof should exe-

cute counterparts of their respective grants, demises, or leases, and

should enter into such covenants and agreements for duly working

and managing the said mines and works, and for rendering and pay-

ing the rents, royalties, and reservations thereby to be reserved, and

for permitting the lessors, or other the person or persons for the time

being entitled to the immediate reversion of the premises, at all

seasonable times to enter upon and view the state of the works, and

inspect and examine all entries and accounts relative thereto, and also

such other powers and agreements as should be usual or necessary in

such cases. And whereas the said John William, Earl of ,

departed this life on or about the day of , 18— , without

having altered or revoked his said will, so far as the same is herein-

before recited ; and the same will, together with four codicils thereto,

was shortly afterwards proved in the prerogative court of the Arch-

bishop of Canterbury. And whereas the said Henry, Lord Bishop of

, E. J., Baron , F. D., and J. B., having, pursuant to the

aforesaid power, decided upon granting a lease of the iron furnace and

iron-works, with the buildings, engines, and machinery, and also the

lands or ground belonging or attached thereto, and now held there-

with, hereinafter first described, and also of the mines of coal, called

the Ten Yard Coal, the Heathen Coal, and the Brooch Coal, and also

the mines of iron-stone called the Gubbin Iron-stone, and the White

Iron-stone, lying below the thick coal, and the Penny Earth Iron-

stone, and all other iron-stone lying above the thick coal, now remain-

ing ungotten, under the lands, messuages, buildings, gardens, and

hereditaments hereinafter secondly and thirdly described, have con-

tracted and agreed with the said A. B. and CD., for the grant of a

lease to them, their executors, administrators, and assigns, of the said

furnace, iron-works, buildings, and land, and also of the said mines

of coal and iron-stone, with such powers and liberties as are herein-

after mentioned in and over the surface of the said lands hereinafter

secondly and thirdly described, for the term of twenty-one years, at

and under the rents, royalties, and reservations, and with, under, and

subject to the covenants, provisoes, conditions, and declarations,

hereinafter reserved and contained. Now this Indenture witnesseth,

that, in pursuance of the said agreement, and in consideration of the

several rents, royalties, reservations, and sums of money hereinafter

reserved and made payable, and of the covenants, provisoes, con-

ditions, and declarations hereinafter contained on the part of the said

A. B. and CD., their executors, administrators, and assigns, to be

paid, observed, and performed, They the said Henry, Lord Bishop of
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, E. J., Baron , F. D., and J. B., in pursuance and exercise 17. lease of

of the power and authority so given to them in and by the said furnace,

hereinbefore in part recited will of the said John William, Earl of
i^^on-works,

, deceased, and so far as they are authorised in this behalf by the '.

same power, but not further or otherwise, Do, and each and every of

them Doth, by these presents, grant, demise, and lease, unto the

said A. B. and CD., their executors, administrators, and assigns.

First, All that iron-blast furnace, called Alton Furnace, situate at 1st, iron-wast

Alton, in the parish of A. aforesaid, with the furnace-yard, refinery,

casting-houses, bridge-houses, engine-houses, shops, foundry, and

other buildings, blast-engine, boilers, machinery, castings, apparatus,

iron-works, tackle, gear, implements, and all other articles and things

set forth and enumerated in the first schedule hereunder written or

hereto annexed : And also all those five several cottages or dwelling- and five cottages,

houses near to the said blast furnace, with the gardens and appurte- ''

nances thereunto belonging, now in the occupation of R. J., H. P.,

senior, J. M., W. D., and H. P., junior : And also all that messuage or

dwelling-house, with the offices, stable, premises, and appurtenances

thereunto belonging, nearly adjoining to the said furnace, and now in

the occupation of the said [lessees'] : And also all that piece or par-

cel of land, as the same is now measured, marked, or staked out,

adjoining and lying near to the said furnace and works, now and for

some time past used and occupied therewith, and appendant or appur-

tenant thereto, containing by admeasurement, including the site of

the said blast-furnace, yard, building, dwelling-houses, gardens, and

appurtenances hereinbefore mentioned and described, 5 a. 1 r. 13 p.,

or thereabouts, more or less ; all which premises hereinbefore

described are now in the tenure or occupation of the said A. B. and

C. D., as tenants from year to year of the said lessors, and are for

the more perfect and accurate description thereof delineated and

described in the map or plan drawn on the skin of these pre-

sents, and are for the sake of distinction coloured blue thereon :

Secondly, All and singular the mines, beds, measure, and strata of 2ndiy, The mine

coal, called the Thick or Ten Yard Coal, the Heathen Coal, and the Thick c'oai, &c.,

Brooch Coal ; and of iron-stone, called the Gubbin Iron-stone, and the stone called the

White Iron-stone, lying below the Thick Coal, and the Penny Earth 8tone,'&c!,°°

Iron-stone, and all other iron-stone lying, or which may be found above

the Thick Coal, in and under all those the said lands hereinbefore under the lands

described and demised, annexed and appurtenant to the said furnace, or

so much and such part thereof as shall not be within thirty yards of

any of the said buildings, which parts are to be left for the preserva-

tion of such furnace and buildings : And also in and under all those and under tiie

messuages or dwelling-houses, yards, gardens, roads, closes, pieces or secondWieduic.
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17. LEASE OF

FURNACE,

IRON-WORKS,

with liberty to

enter,

first compensat-
ing tenants

;

Premises secondly
described not to

be used as a cin-

der-ground :

And with liberty

to lessees to set

up engines, ike,

parcels of land and premises situate at or near to Alton, in the parish

of A. aforesaid, particularly mentioned and described in the second

schedule hereunder written, which said several premises contain

together by admeasurement, including the site of the buildings,

80 A. and 8 p., or thereabouts, and belong to the said lessors as

such trustees as aforesaid, and for the better description thereof are

delineated in the said map or plan, and are coloured pink thereon :

Together with full and free liberty, power, and authority, so far as

the said lessors have power to grant the same, to and for the said

lessees, their executors, administrators, and assigns, and their miners,

agents, workmen, and servants, to enter into and upon such part and

parts of the lands and hereditaments hereinbefore secondly described,

and coloured pink on the said map or plan, not being cottages, build-

ings, yards, gardens, or roads, as are not now in their own occupa-

tion, and to occupy so much and such part and parts thereof as may
be necessary or convenient for the carrying on of the working of the

said mines, but not as or for cinder-ground for the use of the said

furnace and iron-works, they the said lessees, their executors, adminis-

trators, and assigns, first giving one calendar month's notice in writing

under their hands to the tenant or tenants of the said lands and

premises for the time being, or leaving the same for them or him at

his or their usual places of abode, and specifying in every such notice

the particulars and quantity of land intended to be^entered upon and

taken possession of by them the said lessees, their executors, adminis-

trators, or assigns, and first agreeing with the said tenant or tenants

for such entry, and making reasonable compensation to him or them

for all injury and damage to be done to the crops then standing and

growing upon the lands and premises so entered upon, and for any

other loss or damage, whether immediate or consequential, to be sus-

tained by such tenant or tenants by reason of such entry and taking

possession : Provided always, that nothing herein contained shall

authorise or empower the said lessees, their executors, administrators,

or assigns, to use or occupy any of the lands hereinbefore secondly

described as or for cinder-ground for the use of the said furnace

and iron-works hereinbefore first demised : And also with like

full and free liberty, power, and authority, to and for the said lessees,

their executors, administrators, and assigns, to make, construct, and
set up, such engines, gins, and other machinery and erections upon

the said lands, or any part thereof, and to open, sink, drive, work,

and make, such pits, shafts, adits, canals, watercourses, fences,

soughs, tunnels, drains, ways, paths, passages, roads, and railways,

in and upon or under the same lands, or in, under, or upon any part

or parts thereof, as shall be requisite for the purpose of working the
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said mines of coal and iron-stone, and getting, stacking, consuming, 17. lease of

converting, carrying away, and disposing of the pi'oduce thereof, or furnace,

for the purpose of burning coke from the coal gotten out of the said
^^on-works,

mines, or of calcining the iron-stone raised and gotten therefrom, and
'

also for carrying away and disposing of the same coal and iron-stone,

and the coke made therefrom, and to work, get, raise up, stack, carry

away, sell, consume, convert, and dispose of, for their own use and

benefit, the produce of the said mines of coal and iron-stone, and

every part thereof : And also with the like full and free hberty, and to dig brick

power, and authority, to and for the said lessees, their executors, secondly de-

administrators, and assigns, to dig for and get the common brick clay bricks tiierefrom

lying upon or under the said lands hereinbefore secondly described, wfthout paymg

and to make and burn therefrom so many bricks and tiles as shall be
'°^* ^"

necessary or employed for the erection, making, or repairing of any

buildings, pits, shafts, soughs, drains, and watercourses in, upon, or

under the said lands, or for any other purposes that may be required

for the convenient working of the said mines of coal and iron-stone,

without paying any royalty for the same ; but so that no clay shall

be gotten, or bricks or tiles made, otherwise than for the purposes

aforesaid, without a previous agreement or agreements for that

purpose with the said lessors, or other the persons or person for the

time being entitled to the said clay ; and generally to do and jierform

all such acts, matters, and things, as may be requisite or necessary

to be done and performed in, upon, or under the said lands and

premises hereinbefore secondly described, and as are usually per-

mitted to lessees in leases of the same or the like nature as this

present demise, for the purpose of getting, converting, selling, con-

suming, disposing of, and carrying away the produce of the said

mines of coal and iron-stone to the greatest advantage : And thirdly, Srdiy, Mines, &c.

All and singular the like mines, beds, measures, and strata of third schedule";

coal, called the Thick or Ten Yard Coal, the Heathen Coal, and the

Brooch Coal ; and of iron-stone, called the Gubbin Iron-stone, and the

White Iron-stone, lying below the Thick Coal, and the Penny Earth

Iron-stone, and all other iron-stone lying or which may be found above

the Thick Coal, in and under all those several messuages or dwelling-

houses, buildings, yards, gardens, roads, crofts, closes, pieces or

parcels of land, hereditaments and premises, situate at or near to

Manwood, in the parish and manor of A. aforesaid, particularly

mentioned and described in the third schedule hereunder written ; aU

which said several last-mentioned premises, in regard to the surface

of the land and the buildings thereon, belong to the several persons

whose names appear in the third column in tlic said third schedule,

and contain together hy admeasurement, including the sites of the
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17. LEASE OF

FURNACE,

IRON-WORKS,

&C.

with like liberty

of working mines,

doing as little

damage as possi-

ble, and compen-
sating occupiers

;

Except and re-

served to lessors

parts of coal and
iron-stone left

unwrouglit for

protection of

buildings

;

buildings, 2 a. and 38 r., or thereabouts, and for the better description

thereof are delineated in the said map or plan drawn on the said

skin of these presents, and are thereon coloured yellow; Together with

all such powers, liberties, and authorities, for searching for, working,

getting, selhng, converting, and disposing of the said mines of coal

and iron-stone hereby intended to be demised, lying in and under the

lands and premises hereinbefore thirdly described, as the said lessors

can or may legally grant ; they the said lessees, their executors,

administrators, and assigns, doing as little damage thereby as may
be, and making such compensation to the owners and occupiers for

the time being of the buildings, lands, and premises thirdly herein-

before described, under which the said mines of coal and iron-stone

tliirdly described and demised lie, for any injury that may be done or

sustained by them respectively in working the same mines, and

selling, converting, and disposing of the produce thereof, as the said

lessors, their executors, administrators, or assigns, may be liable to

pay or make ; and particularly, in case the lessors, their executors,

administrators, or assigns, for the time being, or any person or persons

for them or on their behalf, shall, during the term intended to be

hereby granted, purchase, or take on lease, or as tenants from year to

year, the said cottages or dwelHng-houses, yards, gardens, and pre-

mises, lands, and appurtenances hereinbefore thirdly mentioned and

described, or any part thereof, paying to the said lessors, their exe-

cutors, administrators, or assigns, or other person or persons for the

time being entitled thereto as aforesaid, a reasonable rent for such

part of the said cottages or dwelling-houses, yards, gardens, and

premises, lands, and appurtenances, as the said lessees shall use or

occupy during the said term hereby intended to be granted, and

keeping and leaving such buildings in good tenantable repair and

condition, and levelling the surface of such gardens and lands, and

restoring the same to a state fit for cultivation, and also restoring the

hedges, banks, and fences thereof, or paying the expense thereof

respectively, such pa^Tuent, in case the parties differ about the same,

to be settled by arbitration in manner hereinafter mentioned: Except

and always I'eserved, out of the grant or demise hereinbefore contained,

unto the said lessors, their executors, administrators, and assigns,

and other the persons or person for the time being entitled in rever-

sion expectant on the determination of the term hereby granted, so

much and such part and parts of the said mines and strata of coal

and iron-stone hereinbefore first and secondly mentioned, and hereby

demised, as shall or may be left ungotten and unwrouglit by the said

lessees for the protection of buUdiugs under the proviso in that behalf

hereinafter contained ; and also all and all manner of mines of coal
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and iron-stone other than those hereinbefore respectively mentioned 17. lease of

and demised ; and also all mines and beds of clay (subject to the right fcrnace,

of getting common brick clay aforesaid) ; and all mines of limestone, ii^on-works,

freestone, fire-brick clay, and other mines, minerals, stone, and earth,
'

lying in and under the same lands and premises, or any part thereof
^jfij^^^

°'''®'},

respectively ; and also all mines of limestone, glass-house pot clay, those before de-

fire-brick clay, and all other mines and minerals : Together with full with liberty for

and free hberty, povrer, and authority, to and for the said lessors, on lands, and

their executors, administi'ators, and assigns, and other the persons or

person for the time being entitled in reversion as aforesaid, and their

and each of their lessee or lessees, tenant or tenants, and the

servants, agents, miners, colliers, and workmen of them and of their

lessee or lessees, tenant or tenants, from time to time and at all

times during this demise, at his, her, or their free will and pleasure,

to enter into and upon the said lands and premises first and secondly

hereinbefore described, and there to exercise and enjoy such and the

same or the like powers, liberties, and authorities, as are hereinbefore

mentioned and granted for the purpose of enabling the said lessees

to work the said mines and minerals hereinbefore secondly demised,

and lying in and under the same lands and premises ; and also into

and upon the lands and premises hereinbefore thirdly described, and

to use, exercise, and enjoy such and the same or the like powers,

liberties, and authorities, as are hereinbefore mentioned and granted

to the said lessees in and over the said lands and premises, for

working the mines and minerals hereinbefore excepted in and under

the said thirdly described lands, and carrying away, selling, con-

suming, converting, and disposing of the produce thereof, they the

said lessors, their executors, administrators, and assigns, and other

the persons or person aforesaid, and then- lessee or lessees, tenant or

tenants, and the several agents, miners, and workmen of them and of

their lessee or lessees, tenant or tenants, doing no more damage or doing no unneces-

injury to any of the said lands than can be reasonably avoided, and ^^^ amage,

not wilfully obstructing the said lessees, their executors, adminis- nor obstructing

trators, or assigns, or their servants, agents, colliers, miners, or ^^^j^*^
'"^ '^^®*'^

workmen, in the occupation or enjoyment or working of the said

mines of coal and iron-stone hereby demised, or any part thereof, and

paying or making satisfaction to the said lessees, their executors, and compensating

administrators, or assigns, for all damage or injury that may be done |«ssees for dam.

or committed in working the said excepted mines and minerals :

Together also with hberty or authority for the said lessors, their ^u^ witii liberty

executors, administrators, and assigns, and other the persons or dtcontim!ed^'

person entitled in reversion as aforesaid, to enter upon and make use ^'"'*^^^ ""'^ P''^'

of such of the shafts and pits of the said lessees, their executors,
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FURNACE,

IRON-WORKS,

<fec.

makinc; an allow-
ance for curbs
and bricks

:

and with excep-
tion or reserva-

tion of right to

lessors to enter

and inspect blast

furnace and raa-

chinei-y, ivC.

,

to ascei'tain con-
dition thereof

;

and to enter on
lands secondly
and thirdly de-

scribed ; and go
down and return
from pits, to ex-
amine same

:

and to make roads
and ways neces-
sary for use and
enjoyment of ex-
cepted premises,

administrators, or assigns, as tliey shall have discontinued working,

and shall have no further use for ; they making an allowance to the

said lessees, their executors, administrators, and assigns, for the

ciu-bs in the said pits, after the rate of three shillings and sixpence

each, and for such of the bricks as shall have been used therein and

purchased by the said lessees, their executors, administrators, or

assigns, and not made out of the surface clay to be gotten out of the

said lands, after the rate of ten shillings per thousand for such last-

mentioned bricks, and after the rate of eight shillings per thousand

for such bricks as shall have been used therein and made from clay

gotten in the said premises : Anb also except and reserved, unto the

said lessors, their executors, administrators, and assigns, and other

the persons or person for the time being entitled in reversion as

aforesaid, and unto their or his miners, servants, workmen, agents,

and surveyors, and other persons and person authorised by them or

him, good right and authority, from time to time and at all seasonable

and proper times, to enter into and upon the said blast furnace,

refinery, casting-houses, iron-works, buildings, lands, and premises

first hereinbefore described, and every part thereof, and to go through,

sm-vey, search, examine, and inspect the same and every part thereof,

in order to ascertain the state and condition thereof, and of the

engines, machinery, castings, and apparatus belonging thereto, and

hereby demised, and of every part thereof respectively, and of the

defects and wants of reparation therein ; and also to enter into and

upon the said lands and premises hereinbefore secondly and thirdly

described, and to go down into, and retui'n out of, all or any of the

pits, shafts, and works now sunk and made, or hereafter to be sunk

and made, in any part of the said lands and premises respectively ;

and to go through, survey, examine, and inspect the state and con-

dition of the said mines and works, and to latch the same, in order to

ascertain the direction and extent of the workings thereof, and the

quantity of coal and iron-stone gotten thereout : And also except

and reserved mito the said lessors, their executors, administrators, and

assigns, or other the persons or person entitled in reversion as afore-

said, and to their lessees, tenants, and occupiers, for the time being,

of the said excepted mines and minerals, late of the said Earl, and

now of the said trustees, good right and authority, from time to time

and at all times during the said demise, to enter and make roads,

railroads, ways, cuts, canals, basins, drains, and watercourses, in,

upon, across, under, through, and over the same lands and premises

respectively ; and also to use, exercise, and enjoy all such powers,

liberties, and privileges, in, upon, under, through, or over the said

lands and premises, that may be needful or necessary, during the said
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term Intenuod to be hereby granted, for the complete or effectual 1 7. lease of

occupation, working, draining, ventilating, and enjoyment of such furnace,

excepted or adjoining mines and premises ; they and he offering no
^^ox-works,

unnecessary impediment or interruption to, or wilfully or unnecessarily
'

obstructing, the said lessees, their executors, administrators, or obstrucUes^ees;

assigns, in their mining operations under this present demise, or in

the exercise or enjoyment of the powers, liberties, and authorities

hereby granted : And also except and reserved unto the said lessors, with further ex-

their executors, administrators, and assigns, or other the persons or vatton°to ks?ors

person for the time being entitled in reversion as aforesaid, and unto andlpefs'owr'

their tenants, servants, agents, and workmen, either alone, or with
de°cribld°"t'o^and

horses, carts, and carnages, the free and uninterrupted right of enTni'Tc^'"^"

ingress, egress, and regress, in and over the lands hereinbefore

secondly described, to and from the pumping engine belonging to the

said lessors called the Alton Engine ; and also full power and

authority for him, them, or any of them, at all times during this

demise, to make use of the by-pit adjoining to the engine pit and of using i^y-

belonging to the said pumping engine, for the purpose of examining

the state and condition of the pumps and other machinery and gearino-

placed in such engine pit, and of repairing the same, and also the

said engine pit, as often as need shall be and require : To have and Habendum to le?-

TO HOLD, use, and occupy, the blast furnaces, refinery, buildings, rmce°andma-"'^'

machinery, apparatus, articles, and things, cottages or dwelling- landrftrst'de-

houses, outbuildings, land, hereditaments, and all other the premises
^*'"''®'^'

hereinbefore first described and demised, or intended so to be : And and mines second-

ALSO to have, hold, use, and enjoy, all and singular the mines, beds, des'Sfbldf
^

and strata of coal, called the Thick or Ten Yard Coal, the Heathen

Coal, and the Brooch Coal, and of iron-stone, called the Gubbin Iron-

stone, and the White Iron-stone, lying below the Thick Coal, and the

Penny Earth Iron-stone, and all other kinds of iron-stone lyino-, orwhich

may be found and discovered lying, above the Thick Coal hereinbefore

secondly and thirdly described, and hereby intended to be demised •

and to exercise and enjoy the powers, authorities, liberties, and and rights and

licenses hereby respectively granted, (except and subject as herein-

before mentioned,) unto the said lessees, their executors, adminis-

trators, and assigns, from the day of the date of these pre-

sents, for the term of twenty-one years thence next ensuing and for twenty-one

fully to be complete and ended ; subject nevertheless to the payment of lease.

of the several rents, royalties, reservations, and sums of money here-

inafter reserved, and to the performance and observance of the

several covenants, clauses, provisoes, and agreements hereinafter

contained, and on the part of the lessees or assignees of the premises

to be observed and performed : Yielding and paying therefor yearly Reddendum in
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FURNACE,

IRON-WORKS,

ifcc.

respect of the
blast furnace and
premises first

described.

260^ a-j-ear, pay-
able quarterly.

Further redden-
dum of hi. a year
per acre, as sur-

face rent of lands
secondly de-

scribed and in

lessees' occupa-
tion ; and in that
proportion for

less than an acre,

or a term short of
a year

;

unless parts not
used shall be
fenced off

:

payable quar-
terly ;

and every year during the said term, unto the said lessors, their

executors, administrators, and assigns, and other the persons or

person for the time heing entitled thereto, under the will of the said

Earl of , in reversion immediately expectant on the determination

of the said term of twenty- one years, for and in respect of the blast

furnace, dwelling-houses, buildings, machinery, lands, and premises,

hereinbefore first described and demised, with their appurtenances,

the yearly rent of two hundred and sixty poimds, of lawful British

money, clear of any deduction or abatement for or on account of any

taxes, charges, or assessments, now imposed or assessed, or hereafter

to be imposed or assessed, on the same premises, or any part thereof,

or on any other erections, buildings, improvements, or additions, to

be erected, built, and made thereupon or thereto, by four equal quar-

terly payments, on the the 31st day of March, the 30th day of

June, the 30th day of September, and the 31st day of Decem-

ber, in every year ; the first payment thereof to be payable and

made on the 30th day of June next : And also yielding and

PAYING, in like manner as aforesaid, for each and every acre of the

surface of the said lands and premises hereinbefore secondly described

as is now in the possession or occupation of the said lessees, and

which shall from time to time be occupied by them, their executors,

administrators, and assigns, for the purpose of working the said

demised mines, or for any other purpose convenient for the same,

under the powers hereinbefore contained, and during such time as the

occupation thereof shall continue as hereinafter mentioned, the yearly

rent of five pounds, of like lawful money, and so in proportion for any

less quantity than an acre, or for a less period than a year ; it being

agreed that the said yearly rent shall be payable and paid in respect

of the whole of each close or parcel of land now occupied as aforesaid,

whether the same shall be whoUy or partially used for the purposes

aforesaid, or for any other pm-pose convenient for the same, imless

the portion thereof which shall be required by the said lessees, their

executors, administrators, or assigns, shall be forthwith fenced off

or from the remaining part of such close, with oak posts and double

rails and stakes fixed in the ground firmly, and attached to

such rails ; the said yearly rent to be paid by four equal quarterly

payments on the 31st day of March, the 30th day of June, the

30th day of September, and the 31st day of December, in each

and every year ; the first of such quarterly payments after the

rate aforesaid to become payable and be paid on the 30th day of

June next, and to continue payable upon every quarterly day as

aforesaid until the land so occupied as aforesaid shall be fiUed

up and levelled, and the soil re-spread thereupon, and the same
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shall be restored to a state of cultivation, and half a year's 17. lease of

previous notice thereof shall have been given to the lessors, pur- furnace,

suant to the covenant hereinafter contained in that behalf : And i^o^" w^orks,

ALSO yielding AND PAYING, in like manner as aforesaid, for each
'

and every acre of the surface of the said lands and premises herein- dum^^sTa^tear

before secondly described, which shall from time to time be en-
Secondly de-'*"'^*

tered upon, used, and employed by the said lessees, their executors,
shau be entered

administrators, and assigns, for the purpose of working the said mines
aud'inThar''ro-'

of coal and iron-stone hereby demised, or for any other purpose portion for less
•^ i/ X 1 than an acre, or a

convenient for the same, and during such time as the occupation tennshortofa

.
year

;

thereof shall continue as hereinafter mentioned, the yearly rent of

five pounds, of like lawful money, and so in proportion for any less

quantity than an acre, or for a less period than a year ; it being

understood and agreed that the said yearly rent shall be payable and

paid in respect of the whole of each close or parcel of land to be

entered upon as aforesaid, whether the same shall be wholly or par-

tially used for the purposes aforesaid, or for any other purpose

convenient for the same, unless the portion thereof which shall be unless parts not

required by the said lessees, their executors, administrators, or fenced oflf;^

assigns, shall have been fenced off from the remaining part of such

close in manner hereinbefore mentioned ; the said yearly rent to be to be paid quar-

paid by four quarterly payments on the 31st day of March, the ^'

30th day of June, the 30th day of September, and the 31st

day of December, in every year ; a fair proportion of such rent with proportion-

after the rate aforesaid to become payable and be paid on such of ^ ^ ^^'^'

the same quarterly days as shall happen next after the entry upon

the same land by the said lessees, their executors, administrators, or

assigns, and to continue payable upon every quarterly day as afore-

said, until the same land shall be filled up and levelled, and the soil

re-spread thereon, and the same shall be restored to a state of culti-

vation, and half a year's previous notice thereof shall have been given,

pursuant to the covenant hereinafter in that behalf contained : And Further redden-

also yielding and paying, in like manner, for and in respect of the fou'owingY'^

coal, lumps, slack, and iron-stone to be from time to time raised and

gotten from and out of the said mines hereby demised, or any part

thereof, the several rents, royalties, and sums of money following,

that is to say :— for each and every quantity of 2520 lbs. of coal and for every 2520

of lumps, according to the description thereof hereinafter contained, lumps, except as

(except as hereinafter mentioned,) which shall or may, during the gotten from the

'

term hereby granted, be worked or gotten out of the said mine of sevenths°of'nirr'-

coal called the Thick Coal, or any part thereof, such sum and suras ket price not"ex-"

of money as shall from time to time be equal to two equal 2520'ibs!'*

°^

seventh parts of the selling or market price of each and every

quantity of 2520 lbs. of such coal and lumps respectively, for
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FURNACE,

IRON- WORKS,

(fee.

and in that pro-
portion for a less

quantity

;

but if market
price exceed 6*.,

then, during puch
time as market
price shall exceed
6s., yielding one-
third of market
price ;

for every 2520
lbs. of slack, ex-

cept as after men-
tioned, to be got-

ten from theThick
Coal, when mar-
ket price less than
6*., one-fourth of

market price,

and in that pro-
portion for a less

quantity

;

when market price
amounts to or ex-

ceeds 6s., then
yielding two-
sevenths of mar-
ket price

:

for every 2.520

lbs. of coal,

lumps, and slack,

except as after

mentioned, to be
gotten from Hea-
then Coal

;

and for every
2520 lbs. of iron-

stone, to be gotten

from Gubbiu
Iron-stone and
White Iron-stone,

one-fifth of mar-
ket price,

the time being, in case tlie selling or market price of such coal

and lumps respectively, or of any part thereof, shall not exceed

six shillings for each and every quantity of 2520 lbs. thereof, and so

in proportion for any less quantity, and in case the market or selling

price of such coal and lumps, or of any part thereof respectively,

shall at any time during the said term exceed the sum of six shil-

lings for each and every quantity of 2520 lbs., Then tielding and

PAVING, in like manner as aforesaid, for each and every quantity of

2520 lbs. of such last-mentioned coal and lumps respectively, the

selling or market price of each 2520 lbs. of which shall exceed the

sum of six shillings, and during such part of the said term as the

said selling or market price shall exceed six shillings for each and

every quantity of 2520 lbs. thereof, such sum and sums of money as

shall from time to time be equal to one equal third part of the selling

or market price of each and every quantity of 2.520 lbs. of such coal

and lumps respectively, for the time being, and so in proportion for

any less quantity respectively : For each and every quantity of

2520 lbs. of slack, according to the description thereof hereinafter

contained, (except as hereinafter mentioned,) which shaU or may

during the said term hereby granted be worked or gotten out of the

said mine of coal called the Thick Coal, or any part thereof, and

sold at a less price than six shillings for each and every quantity of

2520 lbs. thereof, such sum or sums of money as shall from time to

time be equal to one equal fom-tli part of the selling or market price

of each and every quantity of 2520 lbs. of such slack, and so in pro-

portion for any less quantity ; and in case the market or selling price

of such last-mentioned slack, or of any part thereof, shall at any

time dm'ing the said term amount to or exceed the sum of six shil-

lings for each and every quantity of 2520 lbs. thereof. Then yield-

ing and paying, in hke manner as aforesaid, for each and every

quantity of 2520 lbs. of such last mentioned slack, the selling or

market price of which shall amount to or exceed the sum of six

shillings for each and every quantity of 2520 lbs. thereof, such sum

and sums of money as shall from time to time be equal to two equal

seventh parts of the selling or market price of each and every quan-

tity of 2520 lbs. of such slack, for the time being, and so in propor-

tion for any less quantity : For each and every quantity of 2520 lbs.

of coal, lumps, and slack, (except as hereinafter mentioned,) which

shall or may, during the said term hei-eby granted, be worked or gotten

out of the said mine of coal called the Heathen Coal, or any part

thereof : And also for each and every quantity of 2520 lbs. of

iron-stone which shall or may, during the same term, be worked or

gotten out of the said mines of iron-stone, called the Gubbin Iron-

stone and the White Iron-stone, or any part thereof respectively, such
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sum and sums of money as sLall from time to time be equal to one 17. lease op

equal fifth part of tlie selling or market price of each and every furnace,

quantity of 2520 lbs. of such last-mentioned coal, lumps, slack, and iRON-works,

iron-stone respectively, and so in proportion for any less quantity '

thereof respectively : And for each and every quantity of 2520 lbs. and in that pro-

of coal, lumps, and slack, (except as hereinafter mentioned,) which shall quantity

:

or may, during the said term hereby granted, be worked or gotten
i^'j ^Jf coff

""^

out of the said mine of coal called the Brooch Coal, or out of any part
e""^\'as"aft«'^'*'

thereof; And also for each and every quantity of 2520 lbs. of iron-stone
"Jftten fro'*u*°

^^

which shall or may, during the same term, be worked or gotten out Brooch Coai,

of the said mine of iron-stone hereinbefoi'e demised, called the Penny ojjo i°)s?onron-

Earth Ii'on-stone, or out of any other mines or strata of iron-stone penn/Eartii
'""^

lying above the Thick Coal, which shall during the said term be otherkorf-stone

worked by the said lessees, their executors, administrators, and ^''o^'ei'"c''<-'oai.

assigns, or out of any part thereof respectively, such sum and sums

of money as shall from time to time be equal to one equal seventh one-seventh of
''

.

-^

c
'^^'''St price.

part of the selling or market price of each and every quantity of

2520 lbs. of such last-mentioned coal, lumps, slack, and iron-stone

respectively, and so in proportion for any less quantity thereof

respectively: And also yielding and paying, in like manner as Reddendum for

. , coke, produce of

aforesaid, for and m respect of the coke to be from time to time coalmines, royai-

made and burnt from the produce of the said mines of coal hereby

respectively demised, the several rents, royalties, and sums of money

following, (that is to say) :

—

For each and every quarter of coke, each for every quarter

• • • 1 1 1 1 1 1 11 /> i- i i- 1,
ofcokem.ade

quarter containing eight bushels, that shall from time to time be from coal, lumps,

made and burnt from coal, lumps, or slack, the produce of the said duca of tiucu-

mine of Thick Coal, during the time that the market price or value of uet price if large

large coal shall not exceed six shillings for each quantity of 2520 lbs., ceed e^. fo"r°2.'i20

such sum and sums of money as shall from time to time be equal to of market pdcc-,*

two equal seventh parts of the selling or market price of such coke,

and so in proportion for any less quantity than a quarter ; For the and in that pro-
^ ^ ./ 1 .^^

i
portion for less

like quantity of coke that shall from time to time be made and than a quarter
-,

burnt from coal, lumps, or slack, the produce of the said mine of Thick

Coal, during the time that the market price or value of large coal when market

„ . , .,,. n 1 j'i i-oeronn price of ThickCo.al

shall exceed the sum of six shillings for each quantity oi ^520 lbs., shaii exceed 6.?.,

such sum and sums of money as shall for the time being be equal market price (iv)

;

to one equal third part of the selling or market price of such

coke, and so in proportion for any less quantity than a quar- .and in tii.at pro-

ter : For the like quantity of coke that shall from time to thin Tquarte'':

time be made and burnt from coal, lumps, or slack, the pro- o^cokTmade''"

duce of the said mine of Heathen Coal, such sum and sums of

(&) The deed docs not make provision for the event of the market price amounting

exactly to 6.?.

VOL. II. C C C
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17. LEASE OF

FURNACE,

IRON-WORKS,

<fcc.

from coal, lumps,
or slack, produce
of Heathen Coal,
one- fifth of nnar-

ket price of coke,
and in that pro-
portion for less

than a quarter

;

when produce of

Brooch Coal, one-
seventh of market
price

;

and in that pro
))ortion for less

than a quarter.

Coke made from
mixture of coal,

lumps, and slack,

to be paid for as

coke made from
coal only.

Coke made from
mixture of Thick
Coal with Hea-
then Coal and
Brooch Coal, or

eitlier of them, to

be pf id for as if

made from Thick
Coal:

if made from mix-
ture of Heathen
Coal with Brooch
f'oal, to be paid
for as if made
from Heathen
Coal.

In ascertaining
market price of

coke, costs of
manufacture to be
deducted from
sale price.

And if lessees dis-

pose of Thick
Coal as common
or furnace coal,

or as Heathen
Coal, Brooch
Coal, or coal of

any inferior qua-
lity

;

money as shall from time to time be equal to one equal fifth part

of the selling or market price of such coke, and so in proportion for

any less quantity than a quarter : And for the like quantity of coke

that shall from time to time he made and burnt from coal, lumps,

or slack, the produce of the said mine of Brooch Coal, such sum

and sums of money as shall from time to time be equal to one

equal seventh part of the selling or market price of such coke,

and in proportion for any less quantity than a quarter : Pro-

vided ALWAYS, and it is hereby declared and agreed between and

by the said parties hereto, that if the said lessees, their execu-

tors, administrators, or assigns, shall, in any coke fire or coke

fires to be made upon the said premises, mix coal, lumps, and slack

together, the whole of the coke fire in which such mixture shall take

place shall be considered to be made of coal only, and the whole of

the coke to be made therefrom shall be paid for in the same manner

as if such coke had been made entirely from coal : And also, that if

the said lessees, their executors, administrators, or assigns, shall, in

any coke fire or coke fires to be made as aforesaid, mix any of the

produce of the said mine of Thick Coal with any of the produce of the

said mines of Heathen Coal and Brooch Coal, or either of them, the

whole of such coke fire or coke fires shall be considered to be made

from the produce of the said mine of Thick Coal, and the coke to be

made and burnt therefrom shall be paid for in the same manner as

if the same had been made entirely from the produce of the said mine

of Thick Coal : Or if the said lessees, their executors, administrators,

or assigns, shall, in any coke fire or coke fires, mix any of the produce

of the said mine of Heathen Coal with any of the produce of the mine

of Brooch Coal, the whole of such coke fire or coke fires shall be con-

sidered to be made from the produce of the said mine of Heathen Coal

only, and the coke to be made and burnt therefrom shall be paid

for in the same manner as if the same had been made entirely from

the produce of the said mine of Heathen Coal : Protided further,

that in ascertaining the selling or market price of the coke which

shall from time to time be made and burnt upon the said premises,

and according to which the rents or royalties hereinbefore reserved

shall be calculated, the sum or sums of money actually paid for manu-

facturing such coke shall be deducted from the sum or sums of

money for which such coke shall be actually sold, disposed of, or

valued : And in case the said lessees, their executors, administrators,

or assigns, at any time and from time to time during the said term

hereby granted, shall sell or otherwise dispose of or consume any of

the produce of the said mine of Thick Coal hereby demised as or for

common or furnace coal which might and ought to have been sold or

disposed of as best coal, or shall sell, dispose of, or consume any of
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the produce of the said mhie of Thick Coal as or for Heathen Coal,

Brooch Coal, or coal of any inferior quality or price, Then, and from

time to time in any of the said cases, and when and as often as the

same shall respectively occur, Yielding and paying, in manner

aforesaid, for each and every quantity of 2520 lbs. of best coal which

shall have been sold, disposed of, or consumed by the said lessees,

their executors, administrators, or assigns, as or for common or

furnace coal, and also for each and every quantity of 2520 lbs. of the

produce of the said mine of Thick Coal which shall have been sold,

disposed of, or consumed by the said lessees, their executors, admi-

nistrators, or assigns, as or for the produce of the said mines of

Heathen Coal and Brooch Coal, or either of them, or for other coal of

an inferior quality or price, the sum of one shilling and sixpence, of like

lawful money, in addition to the royalty or sum which is hereby

reserved and made payable for the same, and so in proportion for a

less quantity than 2520 lbs. : And also in case the said lessees, their

executors, administrators, or assigns, shall, at any time during the

said term hereby granted, sell or otherwise dispose of or con-

sume any of the produce of the said mine of Heathen Coal

hereby demised, as or for the produce of the said mine of

Brooch Coal, or for other coal of inferior quality or price, then,

and from time to time, when and as often as the same shall

occur. Yielding and paying, in like manner as aforesaid, the

sum of one shilling, of like lawful British money, for each and every

quantity of 2520 lbs. of the produce of the said mine of Heathen

Coal which shall be sold or otherwise disposed of or consumed by the

said lessees, their executors, administrators, and assigns, as or for

the produce of the said mine of Brooch Coal, or for other coal of infe-

rior quality or price, and so in proportion for a less quantity than

2520 lbs. : And also in case the said lessees, their executors, admi-

nistrators, or assigns, shall, at any time during the said term hereby

granted, sell or otherwise dispose of, as or for lumps or small coal,

pieces of coal of greater weight than is hereinafter mentioned and

provided as the standard weight of coal called lumps, and which

ought to be accounted and paid for as large coal under some of the

reservations hereinbefore contained, then, and from time to time,

when and as often as the same shall occur. Yielding and paying, in

like manner as aforesaid, for and in respect of each and every quan-

tity of 2520 lbs. of coal composing the load sold or otherwise disposed

of under the denomination of lumps or small coal of which the pro-

portion of pieces of coal of greater weight than is hereinafter men-

tioned shall exceed one eighth part of the whole load, in addition to

the rent or royalty or sum or sums of money hereinbefore reserved

c c c 2

17. LEASE OF

FUHNACE,

IRON-WORKS,

&LC.

then paying an
additional Is. firf.

fof every 2520 lbs.

so disposed of,

and in that pro-
portion for less

than 2520 lbs.;

If lessees dispose

of Heathen Coal
as produce of

Brooch Coal, or

coal of inferior

quality,

then paying an
additional Is. for

every 2520 lbs. so
disposed of,

and in that pro-
portion for less

than 2520 lbs.

If lessees dispose
of large coal for

lumps, or small.

then paying,
where proportion
of large coal shall

exceed one eighth

of load.
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17. LEASE OF

FUUNACE,

IRON-WORKS,

<kc.

such sum as will

make rent of
lumps or small
coal equal to rent
of large coal

:

if lessees dispose
of lump coal as

slack,

then paying such
sum as will make
rent of slack equal
to rent of lumps.

If lessees suffer

coals, &LC., to be
removed without
having heen en-

tered in accounts
and gauged,

then paying

Is. for every

and made payable tlicreon, such furtlicr sum and sums of money as

shall make the rent or royalty hereinbefore reserved for the whole

of the lumps or small coal composing each such load equal to the

full rent or royalty hereinbefore reserved and made payable for the

large coal of the same description or quality as such lumps or small

coal shall happen to be, and as would have been payable in case the

whole of the said lumps or small coal composing such load had been

sold as and for such large coal : Akd in case the said lessees, their

executors, administrators, or assigns, shall, at any time during the

said term hereby granted, sell or dispose of or consume as slack,

pieces of coal of greater Aveight than is hereinafter declared and pro-

vided as the standard weight of slack, and which last-mentioned

pieces of coal ought to be taken and accounted for and paid for as

lumps, then, and from time to time, when and as often as the same

shall occur, Yielding and taying, in like manner as aforesaid, for

and in respect of each and every quantity of 2520 lbs. of slack sold

or otherwise disposed of or consumed under that denomination, of

which the pieces of coal composing the load or heap shall exceed the

weight hereinafter mentioned, in addition to the royalty or sum or

sums of money hereinbefore reserved and made payable for the same

slack, such further sum and sums of money as shall make the said rent

or royalty hereinbefore reserved and made payable for such slack

equal to the full rent or royalty hereinbefore reserved and made pay-

able for lumps of the same description or quality of coal as the said

slack shall haj^pen to be, and as would have been payable in case

the whole of such slack had been sold as and for such lumps : And

in case the said lessees, their executors, administratoi's, or assigns,

shall, at any time during the said term hereby granted, suifer or per-

mit any boat or other vessel, or any wagon, cart or other carriage,

horse or other beast, to be laden with, or any person or persons whom-

soever, whether belonging to the said coUiery or works, or otherwise,

to take or carry away from, or in any manner to consume in and

upon, the said premises, any coal, lumps, slack, coke, or iron-stone,

without the whole and entire quantities and pieces of such coal,

lumps, slack, coke, and iron-stone, respectively, having been first

entered in the books of account of the said lessees, their executors,

administrators, and assigns, for the purpose of the royalty being

charged thereon, and also without the whole thereof having been

first gauged, weighed, or measured, as the case may be and requii'e,

Then, and from time to time, when and as often as the same shall

occur. Yielding and paying, in like manner as aforesaid, in addi-

tion to the royalties or sums of money hereinbefore reserved, the sum

of one shilling, of like lawful money, for each and every quantity
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of 2520 lbs. of coal and iron-stone ; sixpence, of like lawful money, 17. lease or

for each and every quantity of 2520 lbs. of lumps ; threepence, of furnace,

like lawful money, for each and every quantity of 2520 lbs. of slack,
iROn-works,

(of whatever kind or description the same may happen to he) ; and
'

threepence, of like lawful money, for each and every quarter or eight
and^iron-stcTne •

bushels of coke ; and so in proportion for any less quantity or quan-
252o^?bs^ofium s

titles respectively, with which such boat or other vessel, wagon,
osV^bs^^oTsicack

cart or other carriage, horse or other beast, or which any such per- ^^'j^g[ of^'Jije

son or persons, whether belonging to the said colliery, mines, and a^'ioi .'" 'ha* pio-
> o o J ' '

jjortion for a

works, or not, shall take or carry away, or which shall in any manner greater or less

, , ,

"^ quantity.

be consumed or otherwise disposed of as aforesaid, of which the

whole, or any part or parts thereof, shall not have been brought into

account, or shall not have been gauged, weighed, or measured ; it

being the true intent and meaning of these presents, that no coal,

lumps, slack, coke, or iron-stone, shall, on any pretence whatsoever, be

loaded into any boat or other vessel, wagon, cart or other carriage,

or upon any horse or other beast, by way of allowance or otherwise,

or taken or carried away by any person or persons, whether as per-

quisites to the colliers or workmen, or otherwise, or be placed in any

coke fire or heap for the purpose of being calcined, or be otherwise

consumed or disposed of on the said premises, without the whole of

such coal, lumps, slack, coke, and iron-stone being first duly entered

in the hooks of accovint of the said lessees, their executors, admi-

nistrators, and assigns, and accounted for, and the royalty (except as

herein mentioned) charged thereon, and being also gauged, weighed,

or measm-ed, as the case may require : And in case the said lessees,
jj jgggggg ^jji,g

their executors, administrators, and assigns, at any time during such suffidenuiuantity

part of the said term hereby granted as there shall be sufficient shaii omit to get
^

. .
sufficient to re-

quantities of coal and iron-stone left ungotten in the said mines a'ise soo;. a quar-
' _

, _

" ter, exclusive of

hereinbefore demised, and which, accordinof to the true intent and penai ami surface°
rents, .S;c.,

meamng of these presents, ought to be gotten, to enable them to

raise and get the quantities hereinafter mentioned, shall in any

quarter of a year, such quarter to he reckoned from the several days

on which the quarterly accounts shall be made up as hereinafter

mentioned, neglect, omit, or refuse to get and raise so much and

such quantities of coal, lumps, slack, and iron-stone out of and from

the said mines hereby demised, and to make and burn such quantities

of coke as would, if such quantities had been raised, gotten, and

made respectively, produce, at the aforesaid royalties, (exclusive of the

aforesaid penal sums, and of surface rent, and also of the rent for the

premises first hereinbefore demised,) the sum of 500/, at the least in

each and every such quarter of a year. Then yielding and paying, in then paying

like manner as aforesaid, the sum of 500/. quarterly in each and 5oo/. a quarter.
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1 7. LEASE OF

FURNACE,

IKON-WORKS,

To the intent

that lessors may
receive that
amount quarterly
till mines ex-

hausted
;

with liberty for

lessees to make
up deficiency as
after mentioned.

Accounts to be
made up, and
rents to be paid
quarterly, on the
SI St of March,
&c.

without deduc.
tion :

the first payment
to be made on

Penal rents to be
payable on quar-
ter-day succeed-
ing accrual.

,

Lessees not com-
pellable to work
mines so as to in-
jure buildings,
&c., when damage
to them will equal
amount of
royalty

:

in such case,

mines to be left

for lessors, with
liberty to work
same, as in case of

every quarter of a year in which default shall have been made aa

aforesaid, iu the same manner as if the quantities of coal, lumps,

slack, coke, and iron-stone, which at the aforesaid rents or royalties

would have amounted to that sum, had been actually raised, gotten,

and made out of the said mines such quarter of a year, To the

intent that the lessors, their executors, administrators, and assigns,

and other the persons or person for the time being entitled in rever-

sion as aforesaid, shall and may, from and after the commencement

of this present demise, and until the said mines of coal and iron-stone

hereinbefore demised shall be worked out, or be so much exhausted

as to be totally incapable of producing the said stipulated quantity,

have and receive rents and royalties in respect of the said mines at

and after the rate of 500/. quarterly at the least ; but, neverthe-

less, with liberty for the said lessees, their executors, administrators,

and assigns, to make up the loss or deficiency in quantity which may

be occasioned by any such neglect, omission, or refusal as aforesaid,

in the manner mentioned in the proviso in that behalf hereinafter con-

tained : And it ls hereby declared and agreed, by and between the

said parties hereto, that the accoimts in respect of the rents and royal-

ties hereby reserved shall be made up, and all and singular the said

several rents, royalties, reservations, and sums of money, so as afore-

said reserved and made payable, shall be payable and paid on the four

quarterly days ofpayment in each year during the said term, hereinafter

mentioned, (that is to say), the 31st day of March, the 30th day of

June, the 30th day of September, and the 31st day of December iu

each year ; and that all such payments shall be made without any

deduction or abatement whatsoever for or on account of any present or

future taxes, rates, assessments, or other payments whatsoever, whether

parliamentary or parochial, and that the first of such qtiarterly pay-

ments of royalty shall be made on the SOth day of June next ; and

that the said penal rents or royalties, if any shall become due, shall

be payable on such of the said quarterly days as shall first happen

after all or any of the said penal rents shall have accrued : Provided

nevertheless, that nothing herein contained shall extend, or be con-

strued to extend, to compel the said lessees, their executors, admi-

nistrators, or assigns, to work or get any of the mines or minerals

hereinbefore described, and hereby demised, under or so near to any

of the messuages and buildings hereinbefore first and secondly de-

scribed, as that the injury or damage to be thereby done or occasioned

to the same messuages and buildings will exceed or be equal in

amount to the royalty payable upon such mines or minerals ; but in

such case the said mines and minerals so lying under and near to

such messuages and buildings shall be left for the benefit of the
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lessors, with liberty for them to work the same in like manner as the

mines and minerals hereinbefore excepted, or, at the option of the

said lessees, their executors, administrators, and assigns, the same

shall be worked and gotten by them, they forthwith making good and

effectually repairing all the damage and injury that may be done to

the said messuages and buildings by or in consequence of working

and getting the said mines and minerals ; and in case any question

shall arise as to the portion or portions of the mines and minerals that

ought to be from time to time left under this proviso, the same shall

be referred to and decided by reference to arbitration in manner here-

inafter mentioned : And it is hereby further agreed and declared,

that if, from and after the day of the date hereof, in any one quarter

of a year, reckoning as aforesaid, the said lessees, their executors,

administrators, or assigns, shall refuse, neglect, or omit to get and

raise out of the said demised mines such quantity or quantities of

coal, Imnps, slack, and iron-stone, as will, together with the coke to

be made and burnt as aforesaid, amount, at the before mentioned

rents or royalties, to the sum of 500^., and shall nevertheless pay the

said sum of 500/. at the end of such quarter, and shall also in the

succeeding or any future quarter during the said term get, raise, and

make a surplus or greater quantity of coal, lumps, slack, coke, and

iron-stone respectively than shall produce in the whole rents or royal-

ties amounting to the sum of 5001. quarterly, then, and in such case,

it shaU be lawful for the said lessees, their executors, administrators,

and assigns, to retain, out of the amount of the money which would

otherwise have been due and payable, under the reservations herein-

before contained, in respect of such surplus quantity of the same

coal, lumps, slack, coke, and iron-stone, in that quarter, so much and

such sum and sums of money as shall or may be equivalent to the

loss or deficiency in the quantity of coal, lumps, slack, coke, and iron-

stone, which shall have aiisen or been occasioned by such refusal,

neglect, or omission to raise the aforesaid stipulated quantity in any

preceding quarter, provided the deficiency in such preceding quarter

shall have been actually and bondfide paid for as aforesaid when due ;

yet so nevertheless, from time to time, from and immediately after,

and when and as often as the said lessees, their executors, adminis-

trators, and assigns, shall by such retention or otherwise have been

fully satisfied and reimbursed the payments made for and in respect of

such deficiency or deficiencies as aforesaid, all coal, lumps, slack,

coke, and iron-stone, gotten and raised in any quarter over and above the

aforesaid stipulated quantity quarterly, shall be paid for after the rate,

at the times, and in manner hereinbefore appointed for payment therc-

C)f, and so nevertheless that the royalty paid for any surplus quantity of

17. lease of

FURNACE,

iron-works,

kc.

excepted mines

;

or, same to be
worked by les-

sees, at their op-
tion, on repairing

Questions to be
decided by arbi-
tration, as after
mentioned.

If lessees in any
quarter omit to

raise sufficient to

produce 500/. for

that quarter, and
shall pay the
500/.

and iu any future
quarter shall raise

more than suffi •

cient to produce
500/.

they may retain

out of excess deti-

ciency of preced-
ing quarter.

When lessees re-
imbursed, excess
of coal, &c.,
raised to be paid
for at rates afore-
said ;

but royalty paid
for any surplus
quantity of coal,

&c. gotten in

former quarter
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17. LEASE OF

FURNACE,

IRON-WORKS,

&C.

not to be set off

against deficiency

of subsequent
quarter.

No royalty to be
paid for coal sup-
plied to lessors

;

or used at lessees'

dwellings, not ex-

ceeding fifty tons
year;

or allowed to dis-

abledminers,&:c.,
not exceeding five

cvd. a week each

;

or for slack used
in working en-
gines, &c.

,

or for burning
bricks, S;c., for

works.

I.unips and slack

to be ascertained
by weight

:

lumps not to ex-

ceed 41bs. ; slack

not to exceed
21b8.

If lessees pre-
vented by fire or
water from work-
i mines.

coal, lumps, slack, coke, and iron-stone, gotten in a former quarter

shall not be set off against any deficiency in a future quarter or quarters

;

And it is hereby further declared and agreed, that no rent or

royalty shall be paid, or payable, or demandable, for any coal that

shall or may from time to time be supphed by the said lessees, their

executors, administrators, or assigns, to the lessors for the time being,

or their agents or agent, pursuant to the covenant hereinafter in that

behalf contained ; or for any coal that the said lessees, their execu-

tors or administrators, may take for the supply of their or his own

dwelling-houses or dwelling-house respectively, and the out-offices

thereto, provided the quantity so taken shall not in any one year

exceed fifty tons ; or for any coal or lumps that shall or may be allowed

by the said lessees, their executors, administrators, or assigns, to any

widows, disabled men, or invalids, belonging to the said works, pur-

suant to the covenant hereinafter contained, provided the quantity so

allowed to each such person shall not exceed five hundred weight per

week ; or for any slack that shall or may be used in working any

engine or engines, whimsey or whimseys, erected or to be erected on

the said lands hereinbefore described, or any part thereof, for the

purpose of drawing the water or coal, slack, or iron-stone, out of the

said mines, or for burning bricks or tiles for the use of the said

works, provided such slack do not exceed the weight hereinafter

mentioned : And with a view to prevent any mistake or misunder-

standing between the said parties hereto, as to what shall be deemed

limaps and slack, it is hereby further provided, declared, and agreed,

that the coal to be deemed, and taken, and accounted for, and sold, or

consumed, as and for lumps and slack respectively, shall be fixed and

ascertained by the weight of the pieces ; and that the weight of each

of the pieces of small coal denominated lumps, or which shall be sold

or disposed of or consumed as and for lumps or small coal, or shall

be made into coke, shall not exceed four pounds, and of each of the

pieces of small coal which shall be sold or used as slack shall not ex-

ceed two pounds : And it is hereby further agreed and declared,

that in case at any time during the said terra hereby granted, it shall

happen that the said lessees, their executors, administrators, or

assigns, shall be entirely prevented by fire or water from carrying on

and continuing the working of the said mines of coal and iron-stone

hereby demised, and it shall be proved by him or them to the satis-

faction of the said lessors, their executors, administrators, or assigns,

or other the person or persons for the time being entitled in rever-

sion as aforesaid, or their or his principal mine-agent or agents for

the time being, or to the satisfaction of any competent mine-agent

to be mutually agreed on by the said parties, that such fire or water
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shall have happened or been occasioned by or through some inevitable

accident, then and in such case, and during such time as he or they

shall use every exertion in his or their power to extinguish such fire, and

draw out such water, and to recommence and continue the working of the

said mines hereby demised, the said lessees, their executors, administra-

tors, or assigns, shall pay only for such quantity of coal, lumps, slack,

coke, and iron-stone, as they or he shall actually raise, get, and make,

from and out of the said mines, and shall be relieved from their

liability to pay the said quarterly rent of 500i?. hereinbefore reserved

and made payable in each and every quarter of a year that they or he

shall be so inevitably prevented from continuing the working of the

said mines : And it is hereby further agreed and declared, that

nothins: hereinbefore contained shall be deemed or construed to extend

to compel the said lessees, their executors, administrators, or assigns,

to work the said mine of coal hereinbefore demised, called the

Brooch Coal, or any part or parts thereof, unless they shall think

proper so to do, or to continue the working thereof, or any part or

parts thereof, further than they shall think proper : And further, that

in case the said lessees, their executors, administrators, or assigns,

shall neglect or refuse to work, or to continue to work, the said mine

of Brooch Coal for the space of six calendar months next after being

I'equired so to do by notice in writing from the lessors for the time

being, or their principal mine-agent, it shall be lawful for the said

lessors, their executors, administrators, or assigns, or the persons or

person for the time being entitled to such Brooch Coal, to work the

same in the same manner to all intents and purposes as is herein-

before contained with respect to the mines and minerals expressly

excepted and reserved out of this present demise : And the said

A. B. and C. D. do hereby jointly, for themselves, their heirs,

executors, administrators, and assigns, and each of them severally

doth hereby, for himself, his heirs, executors, administrators, and

assigns, covenant with the said Henry, Lord Bishop of , Edward

John, Baron , F. D., and J. B., their executors, adminis-

trators, and assigns, and to and with the persons or person for the

time being entitled in reversion as aforesaid, iu manner following

;

(that is to say) :—That they the said lessees, their heirs, executors,

administrators, and assigns, shall and will, during the term hereby

granted, well and truly pay unto the said lessors, their executors,

administrators, and assigns, or other the persons or person for the time

being so entitled, the rent of 260/. hereinbefore reserved in respect

of the said furnace, refinery, iron-works, buildings, land, machinery,

hereditaments, and premises, hereinbefore first described and de-

mised, or intended so to be, on the several days and times and in

17. LEASE OF

furnace,

iron-works,

&e.

royalty for quan-
tity raised, &c.,
only to be paid.

Lessees not com-
pellable to work
the Brooch Coal

:

if lessees refuse to

work Brooch Coal
for six calendar
months after no-
tice, lessors may
work same.

Joint and several

covenants by
lessees,

to pay rent of

2()0<. for furnace,

&c.,
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17. LEASE OF the manner hereinbefore appointed for the payment thereof, and that

FURNACE, without any deduction or abatement thereof on any account what-
iRON-woRKS,

sQgygj. . ^uj) ^LgQ gij^U and will, during the said term hereby granted,

\ on each and every of the said quarter-days hereinbefore mentioned,

accounts orcoai, (that is to Say), on the 31st day of March, the 30th day of June, the

'a)ke^burnt,^'"^ 30th day of September, and the 31st day of December, in each and

every year, settle and make up the accounts of all the coal, lumps, slack,

and iron-stone, respectively, then gotten and raised out of and from the

said mines of coal and iron-stone hereby respectively demised, and of

the coke that shall have been made and burnt from the produce of

aud of penal the Said mines of coal as aforesaid, and also of all penal rents or

sums of money (if any) that shall become due and payable by virtue

of the reservations hereinbefore contained ; and shall and wUl well

and pay rents, ^ud truly pay unto the said lessors, their executors, administrators,

beforemenUoned; ^"'1 assigns, or Other the persons or person for the time being entitled

in reversion as aforesaid, the fuU amount of all the said several rents,

royalties, reservations, and sums of money, whether penal or other-

wise, hereinbefore reserved and made payable, for and iu respect of

the said mines of coal and iron-stone, and the produce thereof, on the

several days and times and in the manner hereinbefore mentioned

and appointed for the payment thereof, and when and as the same

shall respectively become due and payable, and that without any

and rates and deduction or abatement thereout, or out of any of them : And also
axes, c.

,

shall and will, fi'om time to time and at all times during the continu-

ance of the said term hereby granted, pay, bear, and discharge all

and all manner of taxes, levies, rates, and assessments whatsoever,

parliamentary, parochial, or otherwise, now charged or imposed, or

to be hereafter taxed, charged, or imposed, upon or in respect of the

said furnace, refinery, iron-works, buildings, land, machinery, here-

ditaments, and premises hereinbefore first described, and intended to

be hereby demised, or any part thereof, or upon or in respect of the

said mines of coal and iron-stone hereby respectively demised as afore-

said, or upon any part thereof, or upon the produce thereof, or any

part thereof, or upon such part of the said lands and premises herein-

before described as shall for the time being be entered upon and

occupied by the said lessees, their executors, administrators, or as-

signs, as aforesaid, or upon the said lessors, their executors, adminis-

trators, or assigns, or other the persons or person for the time being

entitled in reversion as aforesaid, in respect of the said furnace,

refinery, iron-works, buildings, machinery, mines of coal and iron-

and re aii-
stone, land, privileges, and premises respectively : And also shall

and wdl, from time to time aud at all times during the continuance of

the said term hereby granted, at their own costs and charges, well,
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substantially, and effectually uphold, maintain, keep, and preserve, in

the same or the like tenautable repair, order, and condition, in every

respect, as well externally as internally, as the same are now in,

all and every the said furnace, refinery, iron-works, and all and

singular other the buildings and premises hereinbefore first mentioned

and demised, or intended so to be, and also all the engines, blowing

machinery, fixtures, implements, apparatus, and utensils of and

belonging to, or used therein, and hereby demised, and also all

additional buildings, erections, and improvements, that shall, during

the continuance of the said term hereby granted, be erected and

made thereon or thereto, and shall and will, if required, leave

all such additional buildings, erections, and improvements, (if any,)

for the use and benefit of the said lessors, they paying for the same

at a valuation, as well as for the removal thereof : And also shall

not nor will, at any time during the said term hereby granted, on any

account or pretence whatsoever, without the previous consent in

writing of the said lessors, their executors, administrators, or assigns, or

other the persons or person for the time being entitled in reversion as

aforesaid, for that purpose first had and obtained, make any material

alteration in the said premises hereby first demised, or any part

thereof, or take down or remove any part thereof : And also shall

and will, at the end, expiration, or other sooner determination of the

said term hereby granted, leave and deliver up all and singular the

said premises hereinbefore first demised, and every part thereof, to

the said lessors, their executors, administrators, or assigns, or other

the persons or person for the time being entitled in reversion as

aforesaid, in such order, repair, and condition as aforesaid, and par-

ticulai'ly shall and will leave, surrender, and deliver up, the engines,

blowing machinery, fixtures, apparatus, utensils, articles and things,

of and belonging to the said works hereby first demised, enume-

rated in the first Schedule hereunder written, in as good condition,

and of as much value, as the same now are, and without the

same or any part thereof being deteriorated or in any way

lessened in value : And moreover, that it shall be lawful for the

said lessors, their executors, administrators, and assigns, or other the

persons or person for the time being entitled in reversion as aforesaid,

or any or cither of them, and fur their or any or either of their agents,

surveyors, or others authorised by them or any or either of them, at

all seasonable times in the day-time, to enter into and upon the said

premises hereby first demised, and every part thereof, for the purpose

of viewing and examining the state and condition thereof ; and in case

any defects or want of reparation of the said first demised premises,

or any part or parts thereof, or any alteration or removal thereof or

17. LEASE OF

FURNACE,

IRON-WORKS,

«kc.

Not to alter pre-

mises ;

To deliver pre-
luises and ma-
chinery at end of
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premises

:

lessees to repair,
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17. LEASE OF

FOUNACE,

IRON-WORKS,

To work mine till

worked out, (ribs

and pillars ex-
cepted,)

and quarterly,
while Thick Coal
shall continue in
the solid, work
mine of coal and
iron-stone,so as to
raise royalty of
500^ a quarter

;

if lessees omit.

except through
accident by tire or
water.

lessees to pay
5001. a quarter.

with liberty to
make up defi-

ciency as before
mentioned

;

therefrom shall be then found or appear, they the said lessees, their

executors, administrators, or assigns, shall and will, upon notice

thereof in writing being given to him or them, or affixed to or left

upon the said premises hereinbefore first demised, or any part thereof,

cause the same premises and every part thereof to be forthwith well

and substantially repaired and amended and supplied in every respect

:

And also, that they the said lessees, their executors, administrators,

or assigns, shall and will, at their own costs and charges, continue,

without intermission or delay, to work the said mines hereby demised,

and raise and get coal and iron-stone thereout, until the whole of the

same mines, or as great a quantity thereof as by working the said

mines in a diligent and effectual manner can or may be gotten, shall

be worked out, (except the ribs and pillars, which must necessarily, or

which the said lessors may require to, be left) ; and shall and will

henceforth quarterly, and in each and every quarter of a year, reckon-

ing as aforesaid, during the term hereby gi'anted, or dming such

part thereof as the mine of Thick Coal shall continue in the solid, and

not be reduced to ribs and pillars only, work the same mines of coal

and iron-stone in such manner as to raise and get thereout as much

coal, lumps, slack, and iron-stone as will, together with the coke to be

made and bm-nt therefrom, produce, at the rents and royalties afore-

said, 500/. in each such quarter of a year as aforesaid ; and that in

case the said lessees, their executors, administrators, or assigns, shall

neglect or omit or be prevented from getting, raising, and making

such quantity of coal, lumps, slack, coke, and iron-stone respectively

quarterly as aforesaid, such omission or prevention shall in no wise

operate to the loss or injmy of the said lessors, their executors, admi-

nistrators, or assigns, or other the persons or person for the time

being entitled in reversion as aforesaid, unless such prevention shall

happen by or through some unavoidable accident by fire or water, as

hereinbefore mentioned and provided for ; but that they the said

lessees, their executors, administrators, or assigns, shall and wiU well

and truly pay unto the said lessors, their executors, administrators,

and assigns, or other the persons or person for the time being entitled

in reversion as aforesaid, for and in respect of the said mines of coal

and iron-stone hereby demised, the sum of 500/. in each quarter of a

year in which default shall have been made as aforesaid, according to

the reservations to that effect hereinbefore contained ; But neverthe-

less, in every case of neglect, omission, or prevention as aforesaid,

with liberty for the said lessees, their executors, administrators, and

assigns, to make up any deficiency or deficiencies actually paid for as

aforesaid in the manner mentioned in the proviso in that behalf here-

inbefore contained : And also shall and wiU, before the sinking of

I

I
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any shaft or shafts, pit or pits, and before the erection of any build-

ings, engine, gin, or other machinery whatsoever, or the getting of

any common brick clay for the making and manufacturing of bricks

or tiles upon any part of the said lands and hereditaments hereinbe-

fore described, and before the placing of any spoil, cinders, or rubbish

thereon, or the using of any part thereof for any purpose whatsoever,

under the powers, authorities, and liberties hereinbefore granted,

cause all the soil and earth on such part of the surface of the said

lands as shall be entered upon, taken, and used for the purposes afore-

said, to be carried off and placed upon some other part or parts of the

said lands convenient for that purpose, and approved of by the said

lessors or their agents, and there be carefully preserved, for the pur-

pose of being re-spread upon the surface of the said lands, and so

from time to time, as often as any other part or parts of the said lands

shall be taken and broken up by the said lessees, their executors,

administrators, or assigns, under the powers, authorities, and licenses

hereinbefore granted : And fdrtheb, before the taking or entering

upon any part or parts of the surface of the said lands hereinbefore

secondly described, under the powers, authorities, and licenses here-

inbefore granted in and over the same, shall and will, from time to

time, leave a notice in writing under their hand or hands, at the most

usual or last place of abode of the tenant or tenants, occupier or occu-

piers for the time being, of the surface of the said lands, by the space

of one calendar month next before such entry and taking possession,

specifying in such notice the situation and quantity of land so intended

to be taken and entered upon : And further, shall and will, before

entering upon and taking possession of any part of the surface of the

said lands secondly hereinbefore described, pay or tender unto the

tenant or tenants, occupier or occupiers for the time being, of such

surface, a fair and reasonable compensation in money for the value of

the growing crops and herbage upon the lands so intended to be

entered upon and taken by them from time to time as aforesaid, and

also for any loss or damage that shall or may be sustained by such

tenant or tenants, occupier or occupiers, by reason of such entry and

taking possession as aforesaid, the amount of such compensation to

be ascertained and determined, in case of the disagreements of the

parties, by reference to arbitration in manner hereinafter agreed upon :

And also shall and will forthwith fence out, with good oak posts and

double rails, so much and such part and parts of the lands herein-

before thirdly described as shall from time to time be necessarily and

unavoidably entered upon by them for the purpose of working the said

mines of coal and iron-stone thirdly hereinbefore mentioned and de-

mised ; and shall and will at all times during the said term, or during

17. LEASE OF

FURNACE,

IRON-WORKS,

<fec.

and before sink-
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17. LEASE OF

FURNACE,

IRON-WORKS,

and keep premises
in repair

;

and work mines
in best mode

;

without waste,
spoil, &c.

To work from the
deep to the croji

;

not to work so as
to produce undue
proportion of
lumps or sla<;k

;

but to get as much
large coal as pos-
silile

:

to raise all sale-

able slack ; not to
do anything to
hazard drowning
mines, or setting
them on fire ;

but to keep head
ways, levels, and

such part thereof as the same lands shall continue in their occupation,

keep such fences in good repair : And further, that they the said

lessees, their executors, administrators, and assigns, shall and will

work, get, and clear out the said mines of coal and iron-stone hereby

demised, and every part thereof, except such part thereof as shall be

necessarily left for the support of the messuages and buildings pur-

suant to the proviso in that behalf hereinbefore contained, and use,

occupy, and enjoy such part of the said lands secondly and thirdly

hereinbefore described as shall he taken and entered upon as afore-

said, in a proper and workmanlike manner, according to the best

mode and course of working mines of the same or the like description

as or to those hereby demised, and in a manner most beneficial and

profitable to the said lessors, as well as to the said lessees, and under

and subject to the inspection of the agent or agents, bailifi' or bailifi"s,

for the time being of the said lessors, their executors, administrators,

or assigns, or other the person or persons for the time being entitled

in reversion as aforesaid, and that without committing or sufi'ering any

waste, spoil, destruction, or injury in the said mines of coal and

iron-stone, or in or to the said excepted mines and minerals, or to the

surface of the said lands under which the said mines lie, or to the

crops and herbage, or the erections and buildings thereon, other than

such as is unavoidable : And also shall and will proceed, in the

working of the said mines of coal and iron-stone, in a regular course

of working from the deep to the crop, without any intermission or

delay : And also shall not nor will do, or permit or suffer to be done,

any wilful, negligent, or improper act in the working of the said

mines of coal, by means whereof an undue proportion of lumps or

slack shall or may be produced therein or therefrom ; but shall and

will, from time to time and at all times during the said term hereby

granted, use their utmost endeavom-s to get and raise as much large

coal therefrom, as by working the said mines of coal in a workmanlike

and proper manner, can be reasonably gotten : And also shall and

will raise and draw from and out of the said mines of coal hereby

demised, in a proper and workmanlike manner, all saleable slack that

shall or may be produced in the said pits : And also shall not nor

will do, or suffer to be done, any negligent or wilful act, matter, or

thing, which shall or may hazard or endanger the drowning or setting

on fire of the mines hereby respectively demised, or any part or parts

thereof, or the ribs and pillars thereof, or the*»gob or refuse coal or

slack that shall be necessarily left in the said mines of coal, or

any part thereof, or any of the mines or minerals hereinbefore ex-

cepted, or any adjoining mines of the said lessors or any other persons,

or occasion any loss or damage thereto ; but shall and will keep the



APPENDIX. 767

headways, levels, and drifts, clear and free, arid the necessary pas- 17. lease of

sages for air and water clear and in good repair, during the continu- furnace,

ance of this demise, or until the mines hereby demised shall be worked
i^^on-works,

out : And also, in case the working of the said mines of coal and
'

iron-stone, or any part thereof respectively, shall be impeded or stopped ciearlmd^fn're-"''

by any unavoidable accident by fire or water, shall and will use
in'caseofaccid nt

their utmost endeavours without delay to recommence and continue "" stoppage, to
•> recommence

the regular working of the said mines : And also shall not nor will, working without

at any time or times during the term hereby granted, work beyond Not to work be-

the boundaries of the said mines hereby demised, or any part thereof,
'

_, . nor make com-
or permit or suiier any headway, aircourse, watercom"se, or other munication with

. , , . , . „ ,
other mines

;

communication, to be made into the same mines from any other mines

whatsoever: Provided always, that it shall be lawful for the said but lessors may
1 .1 •

, !••,, !• T-.-, make communi-
lessors, their executors, administrators, and assigns, and other the per- cation from ad-

sons or person for the time being entitled in reversion as aforesaid, those demised!'

and also for the tenants or occupiers of the mines adjoining to those

hereby demised, with the previous consent in writing of the said

lessors, their executors, administrators, or assigns, or other the persons

or person for the time being entitled in reversion as aforesaid, or of

their or his principal mine-agent, at an}^ time during the said term

hereby granted, to make and drive so many headways, drains, air-

courses, and watercourses, from such adjoining mines into the mines

hereby demised, as may be convenient or necessary for the draining

and working of such adjoining mines : And also that they the said Lessees to quoin

. .
pits sunk with

lessees, their executors, administrators, and assigns, shall and will 'cricks and oak -,

well and effectually quoin each and every pit or shaft to be sunk for

the purpose of working the said mines hereby demised with good

bricks and mortar, and with proper curbs of sound oak, in a work-

manhke manner : And also shall and will, during the said term and repair quoin-

hereby granted, at their proper costs and charges, until the said
"'^'"' "^""^ '"^

shafts, and also the shafts already sunk and made in the lands here-

inbefore described, and now worked, or hereafter to be worked, by

the said lessees, shall be arched over or given up to the lessors as

herein specified, well and substantially repair and amend the quoining

and curbing of the same shafts respectively : And also shall not nor Not to get coal or

. 11' 111-1 iron-stone withia

will work or ffet any of the mines of coal and iron-stone hereby demised twenty yards of
centre of shaft.

lying within twenty yards of the centre of each such shaft ; but shall

and will leave a quantity of coal and iron-stone, of the length of fifty

yards, the breadth of forty yards, and of the area of two thousand

square yards, for the purpose of supporting and preserving the same

shafts: And also shall and will, in addition to the portions of coal To leave ribs and
pillars for pre-

and iron-stone to be left for the support of the said pit and shafts, pur- serving levels,

, » . ,
&c., leading to

suant to the covenant lastly hereinbefore contained, leave such good engine

;
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IRON-WORKS

«kc.

and keep ma-
chine-houses in
repair

;

and remove same,
if necessary, to
more convenient
place

;

17. LEASE OF and substantial ribs and pillars of coal, and also such quantity or

FURNACE, quantities of iron-stone, as shall, in the opinion of the lessors or of

their principal mine-agent for the time being, be necessary for keep-

ing clear and preserving the levels, drains, and watercourses leading

to the said Alton pumping engine : And also shall and will, at their

own costs and charges, from time to time during the continuance of

this demise, keep the machine-houses now standing on the said lands

secondly hereinbefore described in good repair ; and also shall and

will, if need shall be and require, at their like costs and charges,

remove such machine-houses to some more convenient part of the said

lands hereinbefore secondly described, to be from time to time ap-

proved of by the lessors, their executors, administrators, or assigns,

or other the persons or person entitled in reversion as aforesaid, and

shall and will keep such machine-houses so removed as aforesaid in

like good repair : And also shall and will, from time to time during

the said term hereby granted, at their own costs and charges, provide

a proper person to superintend the machines now erected or to be

hereafter erected by the lessors in such machine-house or machine-

houses ; and shall and Avill cause and procure all the coal, lumps,

slack, and iron-stone, that shall be raised or gotten from and out of

the said mines of coal and iron-stone, to be brought upon, and weighed

by and at such machine or machines, before the same shall be taken

or carried away from off the said premises by land carriage, or be

consumed, converted, or disposed of thereupon ; and shall and will

cause the weight and measure of all such coal, lumps, slack, and iron-

stone respectively, as shall be sold or taken away from the said

premises by water carriage, to be from time to time, previously to

their being sent off, ascertained by gauging each and every boat and

other vessel when the coal, lumps, slack, and iron-stone respectively

are loaded and delivered into the same : And also shall and will

cause all the coke that shall be made and bm-nt from the lumps or

small coal to be gotten out of the said mines to be measm-ed before

the same shall be taken away therefrom, or be consumed on the

said premises : And also shall and will cause and procure the weights,

quantities, and qualities of all coal, lumps, slack, and iron-stone

raised and gotten out of the said mines, and also the measure of all

coke that shall be made on the premises, and the price or value of

the coal, lumps, and slack from which such coke shall be made, and

the price or prices at or for which the same coal, lumps, slack, iron-

stone, and coke respectively shall be from time to time sold, or if not

sold, but consumed, converted, or otherwise disposed of, on the said

premises, and the fair market price or value of such part thereof as

shall be so consumed, converted, or otherwise disposed of, and not

I

and to provide
person to superin
tend machines

;

and weigh coals

&c. , before re-

moval or con-
sumption
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;
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;

i
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sold, to be from time to time entered in a book or^^books to be kept 17. lease of

for that pm-pose by the said lessees, their executors, administrators, furnace,

or assigns, at an office on some part of the said lands hereinbefore
^^^^n-works,

secondly described ; to which office, and book or books of account,
'

and aU entries and accounts touching or relating to the said demised with liberty to

mines and the produce thereof, and the sale or disposition of such ana copy same.''

produce, the said lessors, their executors, administrators, or assigns,

or other the persons or person for the time being entitled in reversion

as aforesaid, and their or any of their agents, bailiffs, or any of them,

shall at all seasonable times have free access, and be at liberty to

inspect, cast up, and examine the same books, entries, and accounts,

and take extracts from or copies of the same : And further, that That lessors may

they the said lessors, their executors, administrators, and assigns, and machlnelto^any

'

the persons or person for the time being entitled in reversion as afore- hou*se™*^'""^'

said, shall and may, from time to time and at any time during the

said term hereby granted, remove the said weighing-machines now

erected upon the said lands hereinbefore secondly described, or any

other weighing-machine or machines to be erected thereon, to any

other machine-house or houses that may be erected by the said

lessees, their executors, administrators, or assigns, on any other part

of the same lands, pursuant to the covenant in that behalf herein-

before contained : And also, that the said lessors, their executors, and iiave access

administrators, and assigns, and the persons or person for the time same^and mea-

being entitled in reversion as aforesaid, and their or any of their
sure coal, &c.

agents, bailiffs, servants, workmen, or other persons employed by

them as aforesaid, shall and may, at all times during the said term

hereby granted, when and as often as they shall think fit, have free

access to the machine or machines so to be erected as aforesaid, and

make use of, prove, regidate, and repair the same, as often as occa-

sion shall be or require ; and, if they shall think fit, to weigh, mea-

sure, gauge, and take account of, all the coal, lumps, slack, coke,

and iron-stone that shall be raised or gotten from and out of the

mines hereby demised, or be made from the produce thereof : And Lessees, if re-

ALSO, that they the said lessees, their executors, administrators, and monthly accounts

assigns, shall and will monthly, if required, and upon the last Satur- mes, qualities,"

day in each and every month during the continuance of this demise, &".
^^ "®° "^"'^ '

deliver unto the agent for the time being of the lessors (if such agent

shall send or call for the same at the works) an account in writing of

the weights, quantities, and qualities of all such coal, lumps, slack,

and iron-stone as the said lessees, their executors, administrators,

and assigns, shall have raised and gotten out of the said mines, and

the measure of all such coke as they shall have made and burnt, and

the price or value of the coal, lumps, or slack, from which such coke

VOL. II. D D D
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17. LEASE OF

FURNACE,

IRON-WORKS,

&C.

Lessees to make
up quarterly ac-

counts, and de-
liver same to les-

sors' agent.

To permit lessors

to inspect mines,

and use ma-
chinery, &c., for

the purpose.

shall have been made ov burnt during the month preceding, and also

of the price and prices for which the same coal, lumps, slack, coke,

and u'on-stone shall have been respectively sold, (or valued if

not sold,) with the exact weight, measure, true quantities, qualities,

prices, and value thereof respectively : And also shall and will, on

each and every 31st day of March, 30th day of June, 30th day of

September, and 31st day of December, in every year during the

said term hereby granted, make up and dehver vmto the agent for

the time being of the said lessors, their executors, administrators, or

assigns, or other the persons or person for the time being entitled in

reversion as aforesaid, at their or his mine-office for the time being

in A., in the county of , a full, true, and particvdar account in

writing of the weights and other particulars of all such coal, lumps,

slack, and iron-stone as the said lessees, their executors, adminis-

trators, and assigns, shall have raised and gotten out of the said

mines, and the measure of all such coke as they shall have made or

burnt from the produce thereof, and the price or value of the coal,

lumps, and slack from which such coke shall have been made or

burnt, and also of the price and prices for which the same coal, lumps,

slack, iron-stone, and coke, shall have been respectively sold, (or

valued if not sold,) for the quarter of a year then ending, with the

exact weight, true quantities, qualities, measure, prices, and value

thereof respectively : And also shall and will permit the said

lessors, their executors, administrators, and assigns, and other the

persons or person for the time being entitled in reversion as aforesaid,

and their agents, bailiffs, inspectors, and surveyors, and other persons

authorised by them or him, to go down into, and return out of, all

and every or any of the shafts, pits, or works, to be sunk and made

in or upon any part of the said lands hereinbefore described, and to

enter into, go thi'ough, sm-vey, and inspect the said mines, collieries,

and works, and the state and condition thereof, and of every part

thereof, and to latch, inspect, examine, and measure the workings

thereof, and the quantity and quality of the coal, lumps, slack, coke,

and iron-stone made, sold, consumed, or converted, worked, or gotten

therein or thereout, and see that the same mines and every part

thereof are worked, and the said colliery and works carried on, and

the produce of the said mines disposed of in a fair, proper, and

workmanlike manner ; and for all or any of the pui'poses aforesaid,

from time to time and at all seasonable times, and without requiring

any satisfaction or compensation, shall and will permit the lessors,

their executors, administrators, and assigns, and other the persons or

person for the time being entitled in reversion as aforesaid, and their or

his agents, bailiffs, inspectors, and siu-veyors, and others authorised as
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aforesaid, to make use of the engines, gins, machinery, ropes, tackle, 17. lease of

and other articles and things used or employed at, upon, or in the said fdrnace,

mines, pits, coUicry, and \yorks, and to have the help and assistance
iRON-works,

of any of the colliers and workmen employed in or about the said
'

mines, colliery, and works : And in case, upon any such survey
1/8^^11 app^ear°"'

or inspection as aforesaid, the said lessees, their executors, thatiessees are
I , J 7 vvorliing mine im-

administrators, or assigns, shall, in the opinion of the person properly,

or persons who shall make the same survey and inspection, be

found to be working the said demised mines, or any part thereof,

or selling, consuming, converting, or disposing of the produce

thereof, or carrying on the said coUiery and works in an improper,

unworkmanlike, or unproductive manner, or to the injury or pre-

judice of the said lessors, their executors, administrators, or assigns,

or other the persons or person entitled in reversion as aforesaid, in

any respect contrary to the true intent and meaning of these pre-

sents, and the said lessors, their executors, administrators, or

assigns, or other the persons or person for the time being entitled in

reversion as aforesaid, or their or his agents, bailiffs, inspectors, or

surveyors, or any of them, shall require such mines to be worked, or

the said colliery and works to be carried on, in a different manner,

and so as to correct and amend such improper working or manage-

ment, it shall be lawful for the said lessors, their executors, admi- lessors may give

nistrators, or assigns, or other the persons or person for the time

being entitled in reversion as aforesaid, or their or his agents, bailiffs,

or surveyors, or any of them, to give notice in writing (such notice to

be deemed well served by leaving the same at the dwelling-house or

usual place of abode of either of them the said lessees, their execu-

tors, administrators, or assigns, or affixing the same upon any part

of the works first hereinbefore described,) of such improper working

or management, and of what the said lessees, their executors, admi-

nistrators, or assigns, shall be required to do, to put a stop to, and

remedy, correct, and amend the same, and within what time the

same shall be required to be done ; and, upon the receipt, dehvery, or

affixing of such notice, they the said lessees, their executors, admi-

nistrators, or assigns, shall and will forthwith, with all convenient

speed, (except in the case hereinafter mentioned and provided for,)

put a stop to such improper working or management, and completely and lessees to dis-

and without delay remedy, correct, and amend the same in the man- ^r wnkingr'^c.

ner required by such notice ; And that, in default thereof, it shall in default, lessors
i- ''

_ _
may enter and

be lawful for the said lessors, their executors, administrators, or stop working,

assigns, or other the persons or person for the time being entitled in

reversion as aforesaid, and their or his agents, bailiffs, surveyors, and

other persons authorised by him or them, to enter into and upon the said

D D D 2
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witliout releasing
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In case of dispute,
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Lessees to arch
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and level pit-
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unless requested
by lessors to leave
same open ;

and leave bricks
and curbs on pay-
ment.

To fill up old

lands, colliery, and works, and, if they shall think proper, to stop the

further working of the mines of coal and iron-stone hereby demised,

(except such working as may be necessary to preserve the same from

injury) : And also to stop the sale of coal, lumps, slack, and iron-

stone therefrom, until the said lessees, their executors, administrators,

or assigns, shall have performed what shall have been required in

and by the said notice ; and that such entry and stoppage shall not

in any manner release or excuse the said lessees, their executors,

administrators, or assigns, from the rents and royalties payable imder

this present lease ; but the same shall remain and continue payable

notwithstanding such entry and stoppage, in the same manner as if

none such entry and stoppage had been made or taken place ; But

in case the said lessees, their executors, administrators, or assigns,

shall not agree to the opinion of the person or persons making such

survey and inspection as aforesaid, and shall, within seven days next

after the delivery or affixing of such notice, deliver to the lessors, their

executors, administrators, or assigns, or other the persons or person for

the time being entitled in reversion, as aforesaid, an opinion in writing of

some competent and impartial ground-bailifFor mine-agent, that the said

mines are networked or managed, or the said colliery carried on, in an

improper, unworkmanlike, or improductive manner, or to the prejudice

of the said lessors, their executors, administrators, or assigns, or other

the persons or person for the time being entitled as aforesaid, contrary

to the true intent and meaning of these presents, then and in such

case, and as often as the same shall happen, the question as to such

improper working or management, and the measures to be taken to

remedy, correct, and amend the same, shall be referred to and settled

by arbitration, according to the provision hereinafter contained in that

behalf. And further, that they the said lessees, their executors,

administrators, and assigns, shall and wUl, within six calendar months

next after any pit or pits shall be worked out, or be no longer of any

real use with respect to the working of any part of the said mines

hereby demised, arch over the mouth of such pit or pits with bricks

and mortar, and level the pit-mounds, in a good, substantial, safe, and

proper manner, unless they shall be requested by the lessors, their

executors, administrators, or assigns, or other the persons or person

entitled in reversion as aforesaid, to leave open any of the said pits

;

and shall and will leave all the bricks and curbs therein for the

benefit of the lessors, their executors, administrators, or assigns, or

other the persons or person so entitled in reversion as aforesaid, on

being allowed 3s. 6d. for each of the curbs, and 10s. per thousand

for such of the bricks therein as they shall have purchased, and not

made from or out of the surface clay on the said premises : And also
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shall and will, in a like good, substantial, safe, and proper manner,

within six calendar months next after any gutters, watercourses,

trenches, or roads, which shall be made on any part of the surface of

the said lands hereinbefore described, under the powers, authorities,

and licenses hereinbefore granted, shall become of no real use with

respect to the working of the said mines, or any part thereof, fill up

and level the same : And shall and will also, within the space of six

calendar months next after the 31st day of March in every year, fill

up and level such part and parts of the said lands to be taken by

them the said lessees, their exeeutoi's, administrators, or assigns,

under the powers, authorities, and licenses hereinbefore granted, as

shall be no longer of any real use for the working of the said mines

and carrying on the business thereof; and shall and will, within the time

last aforesaid, reinstate and restore the lands so to be levelled to a

state as fit for cultivation and bearing herbage as the nature of the

case will admit ; and shall and will for that purpose carry and spread

over the surface of such lands so to be levelled a proper quantity of

the soil which is hereinbefore covenanted to be carried off the surface

of the same lands before the opening of any shaft, or the getting of

any clay, or the erection of any engine, or other works : And shall

and will, within the period last aforesaid, in every year, cause the land

so to be levelled to be fenced off from the other part and parts of

the said lands then used and occupied for the purposes of the said

mines and works, in a substantial manner, with good oak posts and

double rails, and shall and will keep such fences in repair ; and, when

and as soon as the whole of any one of the said closes or parcels of

land shall have been levelled as aforesaid, shall and will make good,

restore, and reinstate the hedges, banks, and fences thereof, in

a proper, substantial, and workmanlike manner, by making up the

broken portions thereof with oak posts and double rails on each

side, and a quickset fence to be planted in a good earth border

within such posts and rails, and at a proper distance therefrom, to

preserve the same : And also shall and will continue to pay the sur-

face rent hereinbefore reserved for such part of the said lands here-

inbefore secondly described, as is now in their own occupation, and

also for such part thereof to be taken and occupied by them for the

purposes aforesaid, up to and including such of the said quarterly

days appointed for the payment of such rent as shall first happen

next after such lands shall be levelled, fenced, and restored to a state

of cultivation as aforesaid, and a half year's previous notice thereof

(such notice to expire on one of the said quarterly days) shall have

been given to the said lessors, their executors, administrators, or

assigns, or other the persons or person entitled in reversion as afore-

17. LEASE OF

FURNACE,

IRON-WORKS,

drains, water-
courses, roads,

&c.

;

and level land
taken, and no
longer used for

works
;

and restore same
for cultivation or
herbage

;

and fence off

levelled land

;

and keep fences
in repair

;

and restore
hedges, banks,
&c.

Lessees to pay
surface rent up to

quarter-day next
after land le-

velled, and notic

thereof given :
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said : And also, that in case the said lessors, their executors, adminis-

trators, or assigns, or other the persons or person for the time heing

entitled in reversion as aforesaid, or any persons or person for them

or him, or on their or his behalf, shall, diu-ing the said term hereby

granted, purchase, or take on lease, or occupy as tenants or tenant

from year to year, the whole or any part of the cottages or dweUing-

liouses, yards, gardens, lands, and premises hereinbefore thirdly

described, then they the said lessees, their executors, administrators,

and assigns, shall and will, from time to time and at all times during

the said term hereby granted, make and pay to the said lessors, then-

executors, administrators, or assigns, or other the persons or person

for the time being entitled in reversion as aforesaid, yearly and

every year, a reasonable rent for such part or parts of the said cottages

or dwelling-houses, yards, gardens, lands, and premises hereinbefore

thirdly described, so purchased, taken, and occupied, as shall be used

or occupied by the said lessees, their executors, administrators, or

assigns, for the purposes aforesaid : And shall and will make such

payments quarterly on the several days hereinbefore appointed for

payment of rent, clear of all deductions and abatements on any account

whatsoever : And shall and will make such payments for such

dwelling-houses and buildings up to and including such of the said

quarterly days as shall first happen next after the same shall have

been well and substantially repaired as hereinafter mentioned ; and

for such gardens, lands, and premises, up to and including such of

the same quarterly days as shall first happen next after the same shall

have been levelled, fenced, and restored to a state of cultivation as

aforesaid, and half-a year's previous notice thereof shall have been

given to the lessors, their executors, administrators, or assigns, or other

the persons or person for the time being entitled in reversion as afore-

said : And also shall and wUl well and substantially repair the build-

ings now standing in and upon the said lands hereinbefore secondly

described, in case they shall damage the same by the working of the

said mines hereby demised, under or near thereto ; and shall and will

make compensation to the tenant or tenants of such buildings for all

damage and injury to be sustained by them : And also shall and will,

in like manner, if and when required by the said lessors, their execu-

tors, administrators, or assigns, or other the persons or person for the

time being entitled in reversion as aforesaid, repair the buildings now

standing upon the lands hereinbefore thirdly described, in case they

shall be damaged as aforesaid, and make compensation to the tenant

or tenants thereof as aforesaid : And also shall and will, in each and

every year during the continuance of the term hereby granted,

on the direction in writing of the said lessors, their executors, admi-
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uistrators, or assigns, or other the persons or person for the time 17. lease op

being entitled in reversion as aforesaid, or of their or his principal furnace,

mine-agent for the time being, supply to such person or persons as iRON-wouks,

they or he shall appoint, any quantity or quantities, not exceeding '____

one hundred tons in any one year, of the best coal, for domestic hundrertonsa"^

purposes, that shall be raised or gotten from and out of the said mines y®^""
•

hereby demised, and without making any charge for the same, such

coal to be delivered by the lessees, then* executors, administrators, or

assigns, at some place on the pit-bank, or near thereto, accessible

to carts and wagons, they the said lessees, their executors, adminis- lessees being ai-

trators, or assigns, being allowed to take for and supply their own tic purposes, fifty

dwelling-houses and out-ofEces thereto respectively with such coal as

they may use therein, not exceeding the quantity of fifty tons of the

best coal per annimi : And also shall and will, from time to time and Lessees to make

at all times during the said term hereby granted, make, and continue widow"and dis-

to make, the same allowance to all widows, disabled men, and invahds,
^'^ '"°^ '^^^'

belonging to the said pits and works hereby demised, as has been

heretofore made to them by the lessors ; and also shall and will, from and contribute to

time to time as aforesaid, support and contribute to the box or sick

fund belonging to the said pits and works, and in the same manner

and to the same extent as the said lessors have hitherto done for the

same pits: Provided always, that, in the event of any unexpected if accidents hap-

breakage, failure of power, or unavoidable accident happening to the fetso°s'tosupp[y

'

said furnace, blast-engine, boilers, or other the works and machinery "toratlon or^e-

hereby demised, or any part thereof, the said lessors, or the persons
^'""'

or person for the time being entitled in reversion as aforesaid, shall

and will, if required by the said lessees, their executors, administra-

tors, or assigns, provide and supply such part or parts of the said

engines and machinery as shall be necessary to be renewed and rein-

stated, and the materials for renewing, reinstating, and replacing the

same, when and as the same shall be so required as aforesaid, and

when and as soon as such new part or parts of the said engines or

other machinery and materials shall be provided and supplied, they

the said lessees, their executors, administrators, and assigns, shall

and will forthwith, at their own expense, fix and place the same, and Lessees to fix

repair and reinstate the said engines, machinery, buildings, and fnrepalr.
^^^

works, and from thenceforth dm-ing the then residue of the said term

keep and preserve the same in as good repair as they shall have been

placed in : Provided also, and it is hereby further agreed and de- Proviso for lessors

clared, that in case any default shall be made by the said lessees, nonpayment"of

their executors, administrators, or assigns, in the payment of the said fom-teen*^days'

several rents, royalties, reservations, and sums of money hereinbefore

respectively reserved and made payable, by the space of fourteen
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IRON-WORKS,
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17. LEASE OF days next after any of the days hereinbefore appointed for payment

thereof respectively, and on which the same rents, royalties, reserva-

tions, and sums of money are respectively agreed to be paid, then and

in such case, and when and as often as the same shall happen, and

although no previous demand shall have been made for such rents,

royalties, reservations, and sums of money respectively, or for so

much or such parts thereof respectively as shall be then due and

owing, it shall be lawful for the said lessors, their executors, adminis-

trators, and assigns, or other the persons or person for the time being

entitled in reversion as aforesaid, and for their or his agent or agents

duly authorised in that behalf, to enter into and upon the lands and

premises which shall have been entered upon by the said lessees, their

executors, administrators, or assigns, in pursuance of these presents,

and into and upon the engines, furnaces, erections, and buildings that

shall be erected and built upon the said lands and premises, or any

part thereof, by virtue of the powers and authorities hereinbefore

respectively granted, and by all such means as the said lessors, their

executors, administrators, or assigns, and other the persons or

person for the time being entitled in reversion as aforesaid, or their

or his agent or agents, shall think proper, to stop the further working

and getting, raising, and disposing of the said mines hereby demised,

and the working of the engines and other machinery now erected or

to be erected on the said lands, or any part thereof, and also to seize

and distrain all or any of the gins, engines, machinery, rail-roads,

whimseys, ropes, tools, tackle, and working gear, and implements,

horses, carts, and carriages, and other goods, chattels, cattle, and

effects, which shall be then upon or in the said lands, mines, and

premises, or the said engines, buildings, and erections, or any of

them, or shall be then used in the getting and raising or carrying

and taking away of the coal, iron-stone, and produce, of and from the

said mines hereby demised : And also to seize upon and distrain the

coal, iron-stone, and all other minerals, matters, and things whatsoever

(including the materials of any buildings), which shall be then upon

or in the said lands and mines, or any part thereof, and the distress

and disti'esses then and there found to seize, take, retain, and keep

or sell and dispose thereof, or of any part thereof respectively, until

the said rents, royalties, reservations, and sums of money respectively

hereinbefore reserved and made payable as aforesaid, and all costs,

charges, and expenses to be incurred by reason or in consequence of

the nonpayment thereof respectively, at the times respectively here-

inbefore appointed, may be fully satisfied and discharged, and to render

and pay the surplus (if any) unto the said lessees, their executors,
Power of distress i . . , , i • "^

a

to be cumulative, aclmmistrators, and assigns : And it is hereby fhrther declared

to stop works

;

and distrain ma-
chinery,

and coal, Sec.
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AND AGREED, that tlie powers of distress hereinbefore expressly given 17. lease of

as aforesaid shall not be construed or taken to exclude, impair, or furnace,

prejudice the rights and remedies by distress to which the persons or
ik,ON-works,

person for the time being entitled to the said demised premises in '.

reversion immediately expectant on the said term intended to be

hereby granted would have been entitled for recovering payment of the

said rents, royalties, reservations, and sums of money hereby re-

spectively reserved and made payable in case no express power of

distress had been inserted in these presents ; the true intent and

meaning of these presents being, that the express power of distress

inserted in these presents shall be cumulative, or in addition to the

power of distress to which landlords are by law entitled for the reco-

very of their rents : And further, that in case it shall happen that proviso for re-

the said yearly and other rents, royalties, reservations, and sums and forfeiture oV

<? 1.,/. ,.1 111 1.1 lease, onnonpay
or money herembeiore respectively reserved and made payable, or ment for thirty

any of them, or any part thereof respectively, shall be in arrear and see's becoming

unpaid by the space of thirty days next after the respective days in^g, or underif"-

hereinbefore appointed for payment thereof respectively : Or in case ^"S'*^'^'

the said lessees, their executors, administrators, or assigns, shall

suffer the said hereby demised premises, or any part thereof, or any

lands and premises which shall be entered upon by them in pursuance

of these presents, to be extended or taken in execution for any debt,

cause, or thing whatsoever : Or in case the said lessees, their execu-

tors, administrators, or assigns, for the time being entitled to the said

demised premises, shall commit any act of bankruptcy whereon a fiat

shall issue, and they or he shall be found and declared bankrupts or

bankrupt, or shall make any composition with their or his creditors,

or shall take the benefit of any act of Parliament passed or to be

passed for the relief of insolvent debtors : Or in case the said lessees,

their executors or administrators, or any of them, shall assign,

underlet, mortgage, or charge, or agree to assign, underlet, mort-

gage, charge, or otherwise part with, at law or in equity, the said

demised premises, or any part thereof, or their or his interest therein,

or any portion thereof, for all or any part of the said term hereby

granted, or shall pledge or deposit this present indenture with any

person or persons whomsoever, as a security for money, or by way of

indemnity, without the license and consent of the said lessors, their

executors, administrators, or assigns, or other the persons or person

for the time being entitled in reversion as aforesaid, for that purpose

in writing first had and obtained, then and from thenceforth, and in

all or any of the said cases, it shall be lawful for the said lessors,

their executors, administrators, or assigns, and other the persons or

person for the time being entitled in reversion as aforesaid, into and
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upon the said premises hereby respectively demised, or any part

thereof respectively in the name of the whole, to enter, and the same

and every part thereof respectively to have again, retain, re-possess,

and enjoy, as in their first and former estate, these presents or

anything herein contained to the contrary thereof in anywise not-

withstanding ; and thenceforth this present indentm-e of lease, and

the term and estate hereby created, and every clause, article, matter,

and thing herein contained, shall cease, determine, and he void,

except so far only as shall relate to the recovery of any of the rents,

royalties, reservations, and sums of money hereby respectively re-

served and made payable, which shall be then in arrear, or the

satisfaction of damage for breach, nonperformance, or nonobservance

of any of the covenants or agreements herein contained, anything

lierein expressed to the contrary thereof notwithstanding : And fur-

ther, that in case, by the nonpayment of all or any of the rents,

royalties, reservations, and sums of money hereby respectively re-

served and made payable, or by any other act, deed, or defavdt

whatsoever, a right of re-entry under or by virtue of the proviso

lastly hereinbefore contained, shall have arisen, and the said lessors,

their executors, administrators, or assigns, or other the persons or

person for the time being entitled in reversion as aforesaid, shall, by

receipt of any rents, royalties, or sum or sums of money, with notice

or otherwise, have waived any forfeiture accrued under the said

proviso lastly hereinbefore contained, it shall be lawful for the said

lessors, their executors, administrators, and assigns, or other the

persons or person for the time being entitled to the same premises in

reversion as aforesaid, on any future nonpayment as aforesaid, or on

the happening of any other act, deed, or default specified or set forth

in the same proviso, and notwithstanding any former waiver, into and

upon the said premises hereby respectively demised to re-enter, and

to hold the same, and every part thereof, in manner mentioned in the

said proviso, and to do and perform all such acts as are therein

specified, and so from time to time as often as any breach or default,

right of re-entry, or forfeiture, shall occur : To the intent that a new

proviso or power of re-entry may arise on each and every forfeiture,

breach, or default, notwithstanding the waiver of any prior right of

re-entry or forfeiture respectively, and in like manner as if each such

right of re-entry or forfeitm-e had been the original right of re-entry

or forfeitm-e under the said proviso for re-entry lastly hereinbefore

contained : And it is hereby further agreed and declared, that it

shall be lawful for the said lessees, their executors, administrators, and

assigns, at the end, expiration, or other sooner determination of the

said term hereby granted, to remove, carry away, and dispose of all
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the engines, whimseys, machinery, tools, implements, ropes, rollers, 17. lease of

drains, skips, or other articles and things whatsoever belonging to furnace,

them, and then being used and employed in the working of the said iRON-works,

mines, but no part of the brick or other buildings or brick-work now
'

standing or being, or hereafter during the said term to be erected,

stand, or be, upon the said lands hereinbefore described, or any part

thereof: And it is hereby lastly agreed and declared, that if, at clause for refer-

any time during the said term hereby granted, or after the expiration or tion.

other sooner determination thereof, any variance, doubt, controversy,

dispute, or question, shall arise between the said lessors, their execu-

tors, administrators, or assigns, or other the persons or person for the

time being entitled in reversion as aforesaid, on the one part, and the

said lessees, their executors, administrators, or assigns, on the other

part, relating to these presents, or any clause, matter, or thing

herein contained, or the construction of the same, or conceraing the

said furnace, iron-works, machinery, and premises, hereinbefore first

demised, or the surface of the said lands, or the quantity or quality

of the mines which shall from time to time be worked by virtue of

these presents, and in respect whereof the said rents and royalties

hereinbefore reserved shall be payable, or concerning any other

matter or thing which may arise concerning the premises aforesaid,

or in relation thereto, the same shall be referred to arbitration and

umpirage in manner following, (that is to say,) in any such cases,

the parties intending to refer the same to arbitration shall, at

the latest within one calendar month after such question, doubt,

dispute or difference shall have arisen, give notice in writing to

the other of the said parties, or some or one of them, or leave such

notice in writing at his, her, or their last or most usual place or

places of abode, or with his, her, or their authorised agent on the

said premises hereby demised, naming in such notice the person who

shall be chosen by him, her, or them as his, her, or their arbitrator,

and the matter, point, or question in dispute, intended to be referred

to arbitration, and requiring the other party or parties to name or

choose his, her, or their arbitrator within one calendar month at

latest from the time of serving such notice ; and if within the space

of one calendar month to be accounted as aforesaid the person or

persons upon whom, or at whose abode, or upon whose agent, such

notice shall have been served, or left as aforesaid, shall not have

given the like notice in writing, and left with, or served the same

upon, the person or persons requiring the appointment of an arbi-

trator, or left at his, her, or their last abode, or with his, her, or

their agent as aforesaid, in like manner naming an arbitrator on his,

her, or their part, then it shall be lawfid for the person or persons
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IRON-WORKS,

ttc.

17. LEASE OF desiring such reference to name a second arbitrator, who shall be

FURNACE, empowered to act in every respect in the same manner as if he had

been originally appointed by the party refusing, neglecting, or omit-

ting to appoint another arbitrator as aforesaid, and in every case such

two arbitrators shall, before they enter upon the matter or business

so referred to them, and within ten days at the latest after they

shall have been so appointed, nominate some person to be umphe,

finally to decide in case of their disagreement, and such arbitrators

or umpire shall have full authority to determine every such dispute or

difference as aforesaid : And that, as often as any dispute shall arise

between the said parties, all books of account, writings, and all other

papers, in anywise relating to or connected with such dispute, in their

or any or either of their custody or power, shall be produced and

delivered to the said arbitrators or umpire for their inspection or

guidance in adjusting and settling the same : And that any such

submission as aforesaid shall be made a rule of her Majesty's Court

of Queen's Bench at Westminster ; and, in case the same shall be

required by either of the parties in difference, the said parties differ-

ing shall execute arbitration bonds to each other, and in the conditions

thereto subscribed shall be clearly set forth and contained the ques-

tion, point, or matter or matters in difference, and the time or period

for making and delivering such award or umpirage, nevertheless with

power for the said arbitrators or umpire from time to time to enlarge

the same if thought fit, and also the assent of the said parties that

their submission to such award or umpirage shall be final and con-

clusive, and be made a rule of her Majesty's Coiirt of Queen's Bench

at Westminster. In witness, &:c.

THE FIRST SCHEDULE above referred to.

PART I.

N umber
on Plan.
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PART II.

Description of Premises.

Alton iron furnace—Blast-engine

Single acting engine. The steam cylinder 44 inches diameter, and

working a 7-fcct stroke ; air pump and condenser, in a cast-iron

cistern, oak timber beam, (broken, but secured with wrought

and cast iron) ; blowing cylinder, 74 inches diameter, and piston

regulator, 102 inches diameter; jackhead and feed pumps;
2 wi-ought-iron boilers, 23 feet by 9 feet each, with round ends;

cast-iron grates, fire-door frames and plates ; steam-pipes, with

a stop valve on each boiler ; feed and waste water-pipes, and a

regulating damper on each boiler, with chain, pipes and puUies ; a

spare air-pump, bucket and rod, both nearly worn out ; blast-

pipes and boxes, from regulator to the tweres ....
One old grate in boiler cave ; cast plates in cave and slack hole ;

Cast stairs down to cave, 9 steps ; 5 shovelling plates in slack hole

&c. &c. &c.

[Here folloioed, in the deed from which this Precedent is taken, a long and
minute description of the machinery and buildings connected therewith.}

17. LEASE OF

FURNACE,

IRON-WORKS,

(fee.

THE SECOND SCHEDULE above referred to.

Number
on Plan.

Description of Premises.

Toll-house and garden ....
House, bam, stable, and garden .

Weighing-machine House and
road

House, stable, and garden . . .

Close, stable, and pasture . .

&c. &c. &c.

Names of Tenant or
Occupier.

The Commissioners of

the A. road .

W. L

Messrs. A. B. and CD.
D. H
H. H

Quantityv

80

THE THIRD SCHEDULE above referred to.

Number
on Plan.
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18. LEASE OF

LANDS AND
COAL-MINE IN

SOMERSET-

SHIRE.

Testatum.

Parcels ; land,

XVIII.

Lease of Lands in the County of Somerset, ly Tnistee of a

Term, Mortgagee, and Mortgagor, and ofa Coal Mine under-

neath ; with the usual Powers for wording same ; reserving

a fixed Surface Rent for a "part of the Term, and augmented

Rentfor the Remainder, and a Royalty of one-eighth ofthe gross

Monies for which Coal shall be sold, and a proportionate Part

on Determination of the Term before its Effluxion by Time;

with a Covenant to raise all the Coal within the first twenty-

five years, or to pay for Coal unwrought at a Valiiation.

Power to Lessee to determine Lease at end offirst twentyfim,

thirty-five, or forty-five Years of Term; and Lessee to have

Right of Pre-emp)tion on Sale by Mortgagor.

[J. Concise Precedent, the Lessee's object being rather to sink a

Shaft to xoork under adjoining Proj)erty than to obtain the

Coal under the Lands demised.^

THIS INDENTURE, made the day of , in the year

of our Lord 18— , Between (c) A. B. of , of the first part,

C. D. of , of the second part, E. F. of , of the third

part, and [lessees'] of , &c., of the fourth part, Witnesseth,

that, in consideration of the several rents, royalties, covenants, and

provisions hereinafter reserved and contained, and on the part of

the said several persons parties hereto of the fourth part to he

paid, ohsei'ved, and performed. He the said A. B., at the request

and by the direction of the said C. D. and E. F., Doth by these

presents grant, demise, and lease, And the said C. D. and E. F.

Do and each of them Doth by these presents grant, demise,

and lease, ratify, and confirm, unto the said several persons parties

hereto of the fourth part. All that piece or parcel of land

situate, lying, and being in the parish of , in the county of

Somerset, particularly described and set forth in the plan or ground-

plot thereof drawn on the back of the second skin of these pre-

sents, containing, «fcc. ; And also all those two several messuages

or dwelling-houses erected and built by on some part or parts

thereof, with the gardens thereto adjoining and belonging, for-

merly in the occupation of , but now in the occupation of ,

situate and being in street, in the parish of aforesaid ;

(c) A. B. was a trustee of the legal

estate for a term ; C. D. was a mortgagee .

in fee of the lands demised ; and E. F. was

the mortgagor; but in consequence of

some peculiar circumstances connected

with the title, it was not deemed expedient

to disclose, on the face of the lease, the

relative characters of the demising parties.
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And also all and every the mines, depth's, and veins of coal, which 18. lease op

are now open or known, or which shall or may be opened, found, or lands and

discovered during the continuance of the term hereby granted, or
coal-mine

intended so to be, determinable as hereinafter mentioned, within and ''

^_^„_

under the said messuages or tenements, land, and premises : And
-_

also all and singular the ways, waters, watercourses, commodities, General words

;

privileges, advantages, appendages, rights, members, and appurte-

nances whatsoever, to the said messuages or tenements, land, mines,

depths, and veins of coal, and premises, belonging or appertaining, or

now used, occupied, or enjoyed therewith respectively : Together with power to

with full liberty, power, and authority for the said several persons

parties hereto of the fourth part, and each and every or any two or

more of them, their and each and every of their executors, adminis-

trators, and assigns, and the executors, administrators, or assigns of

any two or more of them, and the agents, servants, miners, and work-

men of them, and each and every or any two or more of them, during

the said term, determinable as aforesaid, to enter into and upon the

said premises hereby demised, or intended so to be, or any part or

parts thereof, and there to dig, bore, delve, drive, sink:, search for,

raise, get, and work the said mines, depths, and veins of coal, and

follow and pursue the same, according to the law and customs of

mining used and approved of in the said county of Somerset : And, for sink pits, &c.

;

that purpose, to sink such pits and shafts, and to drive such headways,

levels, and drains, and to erect and set up such steam-engines

whimseys, cranks, gins, and other machines, and to use all such other

means as shall be found necessary or expedient for raising, getting,

and working the said mines, depths, and veins of coal, and for drain-

ing, raising, and discharging the water therefrom in the best manner,

and as is usually practised in such or the like cases ; and to place, stack stack coal on land,

up, and lay such coal, and the earth, rubbish and spoil to be raised

out of the said pits or shafts and mines, upon the several lands and

grounds hereby demised, or intended so to be, or any part or parts there-

of ; and from time to time to take down the steam and other engines, and take down

whimseys, cranks, gins, and other machines, erected and set up for

the purposes aforesaid, and dispose of the materials thereof, as to

them the said several persons pai'ties hereto of the fourth part, or

any or either of them, or any two or more of them, or their executors,

administrators, or assigns, or the executors, administrators, or assigns

of any or either of them, or of any two or more of them, shall seem

meet ; And to have, take, carry away, and convert to their own use and take away^

and benefit, all such coal as shall or may be gotten or raised from the own benefit;

said pits, mines, and veins ; And also to make such wagon-roads, to make roads,

railways, tram-roads, and other roads and ways in, through, and ' '^ '
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SHIRE.

and do other ne-
cessary acts.

\Vitli power to dig
eaith for making
bricks for building
on premises;

and doing other

acts necessary to

enjoyment of

mines, &c.

Habendum ;

lands and privi-

leges for years
determinable

;

and coals for les-

see's absolute
benefit.

Beddendum.

over the said lands or grounds to or from any convenient place or

places of delivery : And to do and perform all other acts and things

for the carrying away of the said coals and other produce of the said

pits or mines as shall from time to time he fitting and necessary

:

Together also with full liberty, power, and authority during the

said term, determinable as aforesaid, to dig, raise, and get clay,

brick, earth, loam, sand, fire-clay, iron-stone, and other mineral sub-

stances and materials, in any part or parts of the said premises, and

to make the same respectively into bricks and other articles, for the

purpose of erecting or constructing in or upon the said premises, or

any part thereof, any erections, works, railways, engines, machinery,

and other conveniences, for the prosecution of the colliery and works

intended to be carried on by the said several persons parties hereto

of the fom'th part, their executors, administrators, or assigns, pursuant

to these presents, and for altering and repairing the same, or other-

wise to convert and appropriate the same substances and materials

respectively to the use of the said colliery and works : And generally,

with full power and authority to do all other necessary and proper

acts, matters, and things for laying dry, raising, getting, and work-

ing the said mines, depths, and veins of coal, and disposing of the

produce thereof, and for raising, digging, getting, and disposing of

the several other minerals and substances aforesaid, (subject as afore-

said,) and for deriving the full benefit of the demise hereby made, or

intended so to be, and the powers and privileges hereinbefore granted,

according to the true intent and meaning thereof, as to them the said

several persons parties hereto of the fourth part, or any or either or

any two or more of them, or their executors, administrators, or assigns,

or the executors, administrators, or assigns of any or either, or any

two or more of them, shall seem expedient : To have, hold, use,

exercise, and enjoy the said messuages or tenements, lands, mines,

minerals, powers, liberties, privileges, and premises hereby demised,

or intended so to be, unto the said several persons parties hereto of

the fourth part, their executors, administrators, and assigns, for and

during the term of fifty years, to be computed from the 21st day of

December now last past, but subject to sooner determination in

manner hereinafter mentioned : And to have, hold, take, and

dispose of, all the coals and other minerals and produce to be raised

and gotten by the said several persons parties hereto of the fourth

part, their executors, administrators, or assigns, during the said term,

determinable as aforesaid, by virtue of these presents, xmto the said

several persons parties hereto of the fourth part, their executors,

administrators, and assigns, to and for their own absolute use and

benefit : Yielding and paying therefor, yearly and every year
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(luring the first twenty -five years of the said term hereby granted, or 18. lease of

intended so to be, determinable as aforesaid (i), the yearly rent or lands and

sum of 50/., of lawful money current in Great Britain, and during the

last twenty-five years of the said term, determinable as aforesaid, the

yearly rent or sum of 60/., of like lawful money, as and for the surface

rent of the said messuages or tenements, land and premises hereby Surfacerent.cieav

1 • 1 • 1 1 1 , n ,1
of taxes, &c.

demised, or intended so to be, clear of all taxes, rates, charges, and

assessments whatsoever, now or hereafter to be charged or assessed

on the said premises, or the erections and buildings to be erected and

built thereupon (except the land-tax, and property or income-tax,) : And Pmtiier redden-

also yielding and paying yearly, and every year during the said term """ " '^"^^ ^

'

hereby granted, determinable as aforesaid, as and for the royalty or

mine-rent dm-ing the said term, determinable as aforesaid, one eighth

part of the amount of the gross moneys (whether in fact such moneys

shall be received or not) for which all coals to be gotten or obtained

during the said term from the mines or veins of coal hereby demised, or

intended so to be, shall be sold, or contracted to be sold, at the mouth

of the pit or shaft or elsewhere ; the said several rents or sums payments to be

repectively hereby reserved or made payable to be payable and paid
^*

by four quarterly payments in each year of the said term, determinable

as aforesaid, (that is to say), on the 21st day of March, the 21st day

of June, the 21st day of September, and the 21st day of December,

in each and every year, without any deduction or abatement on account without deduction

of bad or doubtful debts, or of the costs, charges, or expenses ing, &c.

of winning or getting the said coal, or of any taxes, assessments,

or impositions, (except the land-tax, and property or income-tax,) or on

any other account whatsoever ; the first quarterly payonent thereof to

begin and be made on the 21st day of March now next ensuing :

And also yielding and paying a proportionate sum for the period, if Further redden-

any, which may happen to elapse between any one of the said quar- tionate rent for

terly days of payment and the period of the determination of the said ten
^°^ " '^"

term, if the same shall happen to determine under the proviso or

agreement in that behalf hereinafter contained ; such proportionate

sum to be payable immediately on such determination (c) : And the covenants by

.1 . , n ^ f ^ 1 lessees, jointly

said several persons parties hereto, ot the fourth part, and every or and severally,

any two or more of them, do hereby jointly, for themselves, their

heirs, executors, administrators, and assigns, and each and every of

them severally, separately, and apart from the others and other of

them, doth hereby, for himself, his heirs, executors, administrators,

and assigns, covenant with the said A. B. (d), his executors, admi-

(6) A general reddendum during the note (r).

term is best in a case of this kind. (d) The covenant is with A. B., as

(c) See ante, p. 602 of this volume, being the owner of the first legal term.

VOL. II. E E E
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to pay rents and
royalties

;

and taxes, &c.,

and indemnify
lessors therefrom:

and within first

twenty-five years
of term get all

coal under lands
demised

;

uistrators, and assigns, (but in trust for the person or persons for the

time being beneficially entitled to the rents, royalties, and sums of

money hereby reserved or made payable,) in manner following ; that

is to say :—That they the said several persons parties hereto, of the

fourth part, or some or one of them, their, or some or one of their

executors, administrators, or assigns, shall and will, during the said

term hereby granted, or intended so to be, determinable as aforesaid,

pay unto the said A. B., his executors, administrators, or assigns, in

trust as aforesaid, the said sm-face rent, and all and singular other

the rents, royalties, and sums of money, and proportionate part

thereof, hereinbefore reserved and made payable as aforesaid, at the

times and in the manner hereinbefore mentioned and appointed,

without any deduction or abatement whatsoever for taxes or other-

wise, (except in respect of the land-tax, and property or income-tax,

now charged or hereafter to be charged upon the said premises, or on

the said erections and buildings to be erected and built as aforesaid) :

And further, that they the said several persons parties hereto, of the

fourth part, or some or one of them, their, or some or one of their

executors, administrators, or assigns, shall and will from time to time,

and at all times during the said term, determinable as aforesaid, pay,

bear, and discharge, all rates, taxes, and charges whatsoever, parochial

and parliamentary, now imposed, or hereafter to be imposed, in

respect of the said premises hereby demised, or intended so to be, or

on the said erections and buildings to be erected and built as aforesaid,

(except the land-tax, and property or income-tax) ; and shall and will

at all times save harmless, and keep indemnified the said several

persons parties hereto, of the first, second, and third parts respec-

tively, and each and every of them, their, and each and every of their

heirs, executors, administrators, and assigns therefrom : And further,

that they the said several persons parties to these presents, of the fourth

part, or some or one of them, their, or some or one of their executors,

administrators, or assigns, shall and will, during the first twenty-five

years of the said term, determinable as aforesaid (e), well and truly

work, raise, and get all the coal which can or may be found within and

under the said messuages or tenements, lands and hereditaments

hereby demised, or intended so to be : And further, that in case

(c) As tlie lessee's object ia taking

this lease was, as we have noticed, ante

p. 782 of this volume, rather for the pur-

pose of sinking a shaft to work under

adjoining property, than of getting the

coal under the lands demised ; and as a

great quantity of coal, particularly that

nearest the surface to support the shaft

and pit's mouth, would probably remain

unwrought till near the end of the term,

to the postponement of the royalty pay-

ments, the lessors stipulated for the cove-

nant in the text.
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default shall be made in the worliing, raising, and getting of the said 18. lease of

coal, as lastly hereinbefore is mentioned, a survey and measurement, lands and

for the purpose of ascertaining the quantity of coal which at the

expiration of the said first twenty-five years of the said term, deter-

minable as aforesaid, shall be unworked, unraised, and ungotten, and

the value thereof, shall be had and made by two persons, one of them in default, vaiua-

to be chosen by the said several persons parties to these presents, of coai to be made

the first, second, and third parts, or some or one of them, their, or ^ "^ ^"^^^^

'

some or one of their heirs, executors, administrators, or assigns, and

the other of them to be chosen by the said several persons parties

hereto, of the fourth part, some or one of them, their, or some or one

of their executors, administrators, or assigns ; and in case the said

two persons so to be chosen cannot agree upon their measurement

and valuation, then by a third person, to be chosen by them before

they shall enter upon the consideration of the matters referred to them ;

and that, if the said several persons parties to these presents, of the

fourth part, their executors, administrators, or assigns, shall refuse or

neglect to nominate a person on their part, by the space of fourteen

days after notice in writing by the said several persons parties to

these presents, of the first, second, and third parts, or some or one of

them, to be left at the residence of some or one of the said several

persons parties hereto of the fourth part, or their or his executors,

administrators, or assigns, then such survey and valuation shall or

may be made by the person to be chosen by the said several persons

parties to these presents of the first, second, and third parts, or some

or one of them : And that they the said several persons, parties and lessees to pay
,

, n .1 n ,^ , ^,i ,!• amount of valua-
hereto, oi the fourth part, or some or one oi them, or their, or some or tion, as rent or

one of their executors, administrators, or assigns, shall and will, fourteen days'"

within the space of fourteen days after notice in writing of such mea- "' ^' "° '*'^'

surement and valuation having been made, and of the amount of such

valuation shall have been left for them or him, at their or his residence

as aforesaid, well and truly pay unto the said A. B., his executors,

administrators, or assigns, in trust as aforesaid, and for and as or in

the nature of rent or royalty, and to be deemed and considered as

reserved accordingly, so much money as in such last-mentioned notice

shall be expressed to be the value of the said coal so unworked, un-

raised, and ungotten as aforesaid : And also, that it shall be lawful for Liberty to re-

the said persons so to be chosen as aforesaid, and their referee, and mines
;°'"'*'''^*^

each and every or any or cither of them, for the purposes aforesaid,

to enter upon the said messuages or tenements, laud, mine, and pre-

mises, at all seasonable times, and to survey, inspect, make plans,

and take measurements of the said mines, coal-works, and premises,

and to have the use of the engines, implements, and utensils of, and have nse of

E E E 2
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18. LEASE OF belonging, or attached to, or used in or about the said mines,

LAKDS AND works, and premises, either for the purposes aforesaid, or for the
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pyj-pose of returning from such survey, inspection, measurement, and
SOMERSET- , . .

, 1 ,
• 1 1

valuation : And further, that they the said several persons parties

to these presents, of the fourth part, or some or one of them, their, or

gofng and return- some or one of their executors, administrators, or assigns, shall and
""^^

, will, from time to time and at all times during the said term, deter-
Covenant by les- "
sees to repair, miuable as aforesaid, maintain and keep the said messuages or

tenements and premises hereby demised, or intended so to be, in good

and yield up in and substantial order and repair : And shall and will, at the expira-
repair at end of. .. ., , -ii
term

;

tion or Other sooner determination oi the said term, determinable as

aforesaid, deliver up all and singular the said messuages or tenements,

land and premises, in such good and substantial order and repair ; and

and fill up and fill up, close, and level, and leave filled up, closed, and levelled, all

and singular the pits and shafts made and sunk, or to be made and

sunk, in or upon the said land and premises, or any part thereof:

and keep books of And ALSO shall and will, during the continuance of the said term,
account

;

determinable as aforesaid, keep, or cause to be kept, in some conve-

nient part of the said messuages or tenements, land and premises, or

as near thereto as may be convenient to all the said several parties

interested therein, regular books, wherein shall be daily entered fair

and open, just, correct, j^articular, and regular accounts in writing,

from time to time, of the several quantities of coal which shall from

time to time be gotten or raised from and out of the said mines and

veins of coal hereby demised, or intended so to be, and shall be sold

and carried away, or used, consumed, and employed, in or about the

works of the said mine and premises, and of the prices, and of the

several times and dates of such gettings, raisings, sales, conversions,

use, and consumption, and also of the owners of wagons, carts, car-

riages, horses, and other beasts, in and by which the same articles

may be carried away respectively ; and also shall and will make such

entries in the said books of account at the time or respective times

and permit lessors of ascertaining the said several weights, prices, and quantities : And
to inspect and

i u i -n • ^^ i • i ^

copy same

;

ALSO shall and Will permit or sutter the said several persons parties

hereto, of the first, second, and third parts respectively, and each and

every or any or either of them, or their and each and every or any or

either of their heirs, executors, administrators, or assigns, or his,

her, or their agent or agents for the time being, at all seasonable

times to inspect the said books of account, and to make copies thereof,

and, if requested, or extracts therefrom: And shall and will, on the Saturday next
to make copies for

. , . «
lessors

;

succeeding each and every of the said four quarterly days or times of

payment of the said rents or sums of money hereinbefore reserved and

made payable in each year during the said term, determinable as
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aforesaid, at their own expense, if requested so to do by the said A. B. , 18. lease of

his executors, administrators, or assigns, make out and deliver, or lands and

cause to be made out and delivered, unto him or them, in trust as.,,.,. /. ,1 1 X
SOMERSET-

aforesaid, or Ins or their agent or agents, a true, lull, and correct

COAL-MINE IN

)MERSE

SHIRE.

copy of the said books of account for the then preceding quarter :

And also shall and will permit and suifer the said several persons and permit lessors
^ •'to inspect mines,

parties to these presents, of the first, second, and third parts respec-

tively, and each and every, or any or either, or any two or more of

them, or their, or any or either of their heirs, executors, administra-

tors, or assigns respectively, or the heirs, executors, administrators,

or assigns of any two or more of them, or his, her, or their agents,

workmen, servants, or any other person or persons whom he, she, or

they may appoint, to enter upon the said messuages or tenements,

land, mine, and premises, at any seasonable time, and to survey and

inspect and make plans of the said mines and works and premises,

and to see whether the same are in ffood and substantial order, con- to see if same pro-
°

_ ^ perly worked

;

dition, and repair, and are worked, managed, and carried on in a

proper and workmanlike manner, according to the true intent and

meaning of these presents ; and shall and will help and assist such

person or persons so entering as aforesaid, either by themselves,

himself, or herself respectively, or by means of their, his, or her

accents and other workmen ; and permit them, him, and her to have and to have use of
o 7 X- 7 } engines, kc, for

the use of the engines, implements, and utensils, for the purposes afore- somg and return-

said, and also for the purpose of returning from such survey and inspec-

inspection : Provided always, and it is hereby declared and agreed. Power to lessees
'-

^
to remove en-

that it shall be lawful for the said several persons parties hereto, of gines, &e., within

, _ .
six months after

the fourth part, their executors, administrators, or assigns, within six end of term.

calendar months next after the expiration or other determination of

the said term hereby granted, or intended so to be, (the rents, royal-

ties, payments, and reservations aforesaid being duly paid and satis-

fied, and the several covenants, conditions, and agreements herein

contained, on the part of the said several persons parties hereto, of

the fourth part, their executors, administrators, and assigns, being

duly observed and performed,) to enter into or upon the said mes-

suages or tenements, laud, mines, and premises, or any part thereof,

with or without horses, carts, carriages, agents, servants, and work-

men, and to take down, unfix, and remove all such erections, buildings

and constructions, engines, machines, iron-work, fixtures, fastenings,

and conveniences, as shall at any time or times during the said term

have been erected upon or affixed to the said premises, or any part

or parts thereof, for the purpose of mining and getting the said mines

and veins of coal, and carrying on the other mining operations afore-

said, and to carry away and convert to their own proper use and benefit
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18. LEASE OF

LANDS AND
COAL-MINE IN

SOMERSET-

SHIRE.

Power to lessors

to re-enter on
nonpayment of
rent for forty-two

Power to lessees

to put an end to
lease at end of
first twenty- five,

thirty-five, or
forty-five years of
tei-m.

Covenant for les-

sees' quiet enjoy-
ment.

the same erections, buildings, constructions, engines, machines, iron-

work, fixtures, fastenings, and conveniences, and the matei-ials thereof,

doing as little damage or injmy to the said premises as reasonably

may be : Provided also, and it is hereby further declared and

AGREED, and these presents are upon this express condition, that in

case all or any of the rents, royalties, reservations, or sums of money

hereinbefore reserved or made payable, shall be unpaid, in part or in

the whole, by the space of forty-two days next after the same shall

become payable, then and in any of such cases it shall be lawful for

the said several persons parties hereto, of the first, second, and third

parts respectively, and each and every, or any or either, or any two

or more of them, and their, and each and every, or any or either of

their heirs, executors, administrators, or assigns, respectively, or the

heirs, executors, administrators, or assigns of any two or more of

them, into all and singular the said messuages or tenements, land

and premises hereby demised, or intended so to be, or into any part

thereof in the name of the whole, to re-enter, and the same to have

again, re-possess, and enjoy, as in his, her, and their first and former

estate, anything herein contained to the contrary notwithstanding :

And it is hereby further declared and agreed, that in case the said

several persons parties hereto of the fourth part, their execu-

tors, administrators, or assigns, shall be desirous of putting an end

to the term hereby granted, or intended so to be, at the expiration

either of the first twenty-five years, or of the first thirty-five years, or

of the first forty-five years of the said term, and shall give to the said

several persons parties hereto, of the first, second, and third parts, or

any or either of them, or any two or more of them, respectively, or

their, or any or either of their heirs, executors, administrators, or

assigns, respectively, or the heirs, executors, administrators, or assigns,

respectively, of any two or more of them, or leave for him, them, or

any or either of them, with the town-clerk of the city and county of

Bristol, for the time being, not less than six previous calendar months'

notice in writing of his, her, or their intentfbn so to do, then and in

such case the demise hereby made, or intended so to be, shall, at the

expiration (as the case may be) of the first twenty-five years, or of the

first thirty-five years, or of the first forty-five years of the said term,

absolutely cease and determine. And each and every of them the

said several persons parties to these presents, of the first, second, and

third parts respectively, severally, separately, and apart from the

others and other of them, doth hereby, for himself and herself respec-

tively, and his and her respective heirs, executors, administrators,

and assigns, covenant with the said several persons parties hereto, of

the fourth part, their executors, administrators, and assigns, that they
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the said several persons parties hereto, of tlie fourth part, duly paying 18. lease of

the several rents, royalties, reservations, and sums of money hereby lands and

reserved and made payable, and observing, performing, fulfilling, and coal-mine in

keeping, all and singular the covenants, clauses, provisoes, and con-

ditions hereinbefore on their parts made and contained, shall, and

lawfully may, peaceably and quietly have, hold, use, occupy, possess,

and enjoy, all and singular the said messuages or tenements, land

and premises hereby demised, or intended so to be, with their appur-

tenances, during the continuance of the said term, determinable as

aforesaid, without the let, suit, hindrance, trouble, eviction, disturb-

ance, claim, or demand, of him or her the said covenantor respectively,

or his or her respective heirs, executors, administrators, or assigns,

respectively, or any person or persons lawfully claiming or to claim

by, from, through, under, or in trust for him or ber respectively.

And the said E.F. doth hereby, for herself, her heirs, executors, covenant by

and administrators, covenant with the said several persons parties of safefto givr*'^

hereto, of the fourth part, their heirs, executors, administrators, pre%mptfon.°

and assigns, that in case she the said F. F., or her heirs, at any

time during the said term hereby granted, or intended so to be,

determinable as aforesaid, shall be desirous of selling and disposing

of, or agreeing to sell and dispose of, all or any part or parts of the

messuages or tenements, laud and hereditaments, hereby demised, or

intended so to be, the said E. F., or her heirs, shall and will give six

calendar months' notice in writing of such her or their desire and

intention unto the said several persons parties hereto, of the fourth

jjart, or some or one of them, or their, or some or one of their execu-

tors, administrators, or assigns, or leave the same for them or him at

the residence of some or one of the said persons parties hereto, of the

fourth part, or their or his executors, administrators, or assigns, and

shall and will in such notice specify the price, or the several prices, for

which she or they shall be so willing to dispose of the said messuages or

tenements, land and hereditaments, or any part thereof : And in case

the said several persons parties hereto, of the fourth part, or any or

either of them, or any two or more of them, or their, or any or either

of their heirs, executors, administrators, or assigns, or the heirs,

executors, administrators, or assigns of any two or more of them,

shall be willing to purchase the said messuages or tenements, land

and hereditaments, or any part thereof, upon the terms mentioned in

such notice, and shall notify in writing their or his acceptance of the

said terms unto the said E. F., her heirs or assigns, within three

calendar months next after the delivery or leaving of the said notice,

then and in such case she the said E. F., or her heirs, shall or will,

at the costs and chai'ges of the said several persons, parties hereto of
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18. LEASE OF the fourth part, or some or one of them, their, or some or one of their

LANDS AND heirs, executors, administrators, or assigns, execute or cause to be

executed all such deeds or instruments as may be deemed necessary

for completing such sale or sales to him or them. In witness, &c.

COAL-MINE in

SOMERSET'

SHIRE.

XIX.

19. LEASE OF

LEAD-MINE IN

YORKSHIRE.

Lease of a Lead Mine in the North Riding of the County of

York, by Trustees under a Power ; reserving, hy way of
Royalty, a Fifth of the Smelted Lead, before Extraction of

the Silver ; with Power of Distress to the Lessors. The

Lessors to have a Right of purchasing the Machinery and

Engines, 4't., at the end ofthe Term ; and the Lessees to have

a right of determining the Lease on a given day. With

appropriate Clauses for the due Working of the Mine.

THIS INDENTURE, made the day of , in the year of

our Lord IS— , Between Sir George , of] , Baronet, Sir

Francis , of , Baronet, and Dame Anna Maria , the

wife of the said Sir Francis •

, and the Rev. William , of

, Doctor in Divinity, and the Right Honorable Elizabeth,

Countess of , the wife of the said William , of the one part,

and [lessees'], of , of the other part, Witnesseth, That, in consi-

deration of the reservations, covenants, and agreements hereinafter

reserved and contained, by and on the part and behalf of the said

[lessees^, their executors and administrators, to be paid, observed,

and performed, They the said [^lessors^ by virtue and in exercise

of the several powers and authorities thereby respectively enabling

them in this behalf, and according to their several and respective

demise to lessees, estates and interests therein, Do, and each and every of them Doth,

by these presents, grant, demise, and lease imto the said [lessees'],

their executors, administrators, and assigns : All those mines of lead

and lead ore of them the said [lessors], which are situate witliin or

under so much and such part or parts of the commons and waste

grounds of the manor of 11., in the parish of G., in the North Riding

of the county of York aforesaid, as lies or lie on the north side of the

River , eastward of , and extending to , in the parish

of G. aforesaid ; Together with the smelt mUls, called the " New Smelt

Mills," and warehouses thereunto belonging, the blacksmith's smithies,

level house, and warehouses, all in the manor of H. aforesaid ; And
all other buildings erected and standing thereon for the use and pur-

pose of mining, (except the mills called the " Merton Smelt Mills,"

and the warehouses and appurtenances thereunto belonging ; and also

except the peat-house, smith's shop, warehouses, offices, and crushing

mill, belonging to the Barnley mill or mines) ; All which said mining

Testatum, iu con-
sideration of re-

servations.

essors, m pur-
suance of power,

mines of lead and
lead ore

;

the smelt mills

;

and all buildings.
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ground and premises hereby demised, or intended to be, are now, and

for some time past have been, in the occupation of the said [lessees] :

(Except and always reserved out of this demise, unto the said [lessors],

their heirs, lessees, and assigns, or other the person or persons who,

for the time being, shall be entitled to the immediate reversion or re

mainder of the said demised premises, expectant on the term of twenty-

one years hereby granted, the Merton mine and the Barnsley mine,

which have been already, or are about to be, demised or leased to other

persons, and all the powers, liberties, and priyileges granted, or agreed

to be granted, to the lessees of the said excepted mines, and which they

have, or may have, a right to enjoy) : And also, by way of grant, de-

mise, or lease, and not of exception, full, free, and absolute liberty,

license, power, and authority for the said [ lessees] , their executors,

administrators, and assigns, agents, workmen, and servants, to build

cottages or huts, and erect engines, cupolas, furnaces, stacks, smeltiug-

miEs, ore-houses, and all other necessary erections, buildings, and con-

veniences, in and upon the premises, relating and necessary to the said

mines and mineral-works ; and full and free liberty, power, and autho-

rity, to make, dig, sink, and open, any pit or pits, shafts, levels,

drains, and soughs ; and to search for, get, and take up, work, win,

and dig, all sorts of mines and minerals, vein and veins of lead, and

lead ore, and other ore and minerals from which lead is extracted or

procured, of, in, and from the said mine and mining-ground : Together

with the use and enjoyment of the two watercourses on the east side

of, and near to the high end of , as heretofore used and enjoyed

by the tenants of the mines, mining-ground, and premises, hereby

demised, or intended so to be : Together also with fuU, free, and abso-

lute liberty, license, power, and authority, to cut and make water-

courses, drains, and bingsteads, for washing, smelting, dressing,

cleansing, and keeping the said ores, and water to wash the said

lead-ore, and for all other necessary uses about the said lead-mines

or works : And also places commonly called Buddies, in which the

said ore may conveniently from time to time be washed, picked, and

dressed ; and to get and carry peats in and upon the same premises :

And also with free ingi*ess, egress, and regTess, with or without

horses, carts, and carriages, or otherwise, to carry away the same

ore and minerals, and to bring and carry all other materials and

necessary carriages to and for the said mines, rakes, beds, and pre-

mises, and every or any of them, and all other usual rights, privileges,

and liberties, for the purposes aforesaid, or any of them, as far as the

said [lessors] are entitled to, and may grant the same : Provided that

the said [lessot^s], or their heirs or assigns, or the person or persons

so to be entitled in reversion as aforesaid, or their, or his, or any of

19. LEASE OF

LEAD-MINE IN

YORKSHIRE.

Exception and re-

servations
;

with full power
for lessees to erect
buildings

;

and sinkpits, &c.:

and search
veins

;

with use of two
watercomses

;

and to cut and
make water-
courses, &c., for
washing ore

;

and right of in-

gress and egress,
&c. :

provided lessors

be not interrupted
in adjoining
mines, &c.;
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19. LEASE OF their lessees of any other adjoining mines or mining-ground, be not

LEAD-MINE IN injured or interrupted thereby : And except also and always reserving

J^ out of this demise to the said [lessors] , their heirs and assigns, or the

with exception person or persons so to be entitled in reversion as aforesaid, and to their
aud reservation to . ,
lessors of a certain or liis lessees Or assigns, the use of the vv eale End Level, the expenses

of repairing the same being defrayed by the said [lessees], their exe-

cutors, administrators, or assigns, and the said [lessors], their heirs or

assigns, or the person or persons so to be entitled in reversion as

aforesaid, or their or his other lessees, who shall use the same, pro-

portionately according to the use made of such level by each party

and certain rights respectively : And oxccpt also and always reserved unto the said
in respect of adja- ,.. .

cent mines

;

[lessoj-sj , their heirs and assigns, and the person or persons so to be

entitled in reversion as aforesaid, all rights, privileges, and liberties, in

and upon the said premises hereby demised, or intended so to be, to

cut, take, and carry away peats, and to cut and make roads, water-

courses, and drains, and to commence and carry up or continue any

levels or adits, and to sink shafts, for the purpose of more effectually

or conveniently working, searching, and trying any adjacent mine or

mining-ground belonging to them the said [lessors], or any or either of

them : But so, nevertheless, that they the said [lessees], their execu-

tors, administrators, and assigns, shall have the use of such levels, adits,

and shafts so to be carried up or sunk, provided that such use shall not

interfere with, encroach upon, or prejudice, injure, or be in any way

detrimental to the rights, interests, and privileges of the said [lessors],

or any or either of them, their, or any or either of their heirs, executors,

administi'ators, or assigns, or the person or persons so to be entitled

in reversion as aforesaid, or their or any of their other lessees or under-

tenants ; the said [lessees] , their executors, administrators, and assigns,

paying a reasonable compensation to the said [lessors], their heirs and

assigns, or the person or persons so to be entitled in reversion as

and rights inci- aforesaid, for the use of such levels, adits, and shafts: And except

also, and always reserved as aforesaid, all necessary liberties, powers,

and privileges, in, upon, from, and out of the said demised premises,

for the working of any mines, veins, pipes, or flotts of lead, or other

ore, minerals, and fossils, belonging to them the said [lessors], or for

the dressing or manufacturing of all the lead-ore, minerals, and fos-

sils produced on or from any other part of the commons or M^aste

grounds belonging to the said [lessors], or any of them, and not com-

prised in this demise, and to get and dig turf, peat, and fuel, for the

purposes aforesaid ; so that the powers, liberties, and privileges hereby

reserved shall not interfere with or prejudice the lessees named in these

presents, their executors, administrators, or assigns, during the con-

tinuance of the term hereby granted : And also except and always

dent thereto

;
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reserved, at all times during the term hereby granted, unto the said 19. lease of

[lessors], their heirs and assigns, or the person or persons so to be lead-mine in

entitled in reversion as aforesaid, the use of the hearths and furnaces Yorkshire.

of the smelting mills belonging to or used in or about the said mines anduseofiessees'

and mining-ground ; together with all implements, machinery, and fuel no'un'Jfsrby
^

used for the purpose of smelting and refining, which may not then be and™ f ainmpie-

in use by the said [lessees], their executors, administrators, or assigns,
™^" ^^^ "^ '

for the purpose of smelting all or any of the duty-ores, metals, or mi-

nerals, of them the said [lessors'] , their heirs or assigns, or the person

or persons so to be entitled in reversion as aforesaid, or any or either

of them, to be raised or gotten from any of the mines or mining-

grounds of them the said [lessors] , their heirs or assigns, or the person

or persons so to be entitled in reversion as aforesaid, or their or his

lessees or under-tenants, or for refining the lead or other mineral

substances to be made from such ores, metals, or minerals, the said

[lessors], their heirs or assigns, or the person or persons so to be

entitled in reversion as aforesaid, or their lessees or under-tenants,

paying or allowing unto the said [lessees], their executors, administra- on payment of

tors, or assigns, a fair and reasonable compensation for fuel thereby to lessees.

be used : To have, hold, use, exercise, and enjoy the said ground. Habendum,

mines, minerals, veins, beds, rakes, liberties, privileges, powers, and

all and singular the premises hereby granted and demised, or intended

so to be, with their and every of their appurtenances, (except as here-

inbefore is excepted,) unto the said [lessees], their executors, adminis-

trators, and assigns, for and during the term of twenty-one years, to be for twenty-one

computed from the day of , 18—, subject nevertheless to soonVr determina-

the proviso for determining the same term hereinafter contained :

Yielding and rendering therefor yearly, during the said term, unto the Reddendum,

said [lessos], their heirs or assigns, or to the person or persons so to be

entitled in reversion as aforesaid, according to their respective shares

and interests therein, one entire fifth part (the whole into five equal one-fifth of

parts to be divided) of all such malleable lead, bar, and pig, and one fore extraction of

full fifth part of all the slag, and slag hearth lead, the same to be '

delivered in the same state as it shall be produced from the hearth or

furnace, without having any of the silver extracted therefrom, as shall

be smelted, cast, procured, run, and made from the lead-ore and

other ores and minerals to be gotten by virtue of the demise or grant

hereby made, or of any of the powers hereby granted, within any part

of the said lands, grounds, or mines ; absolutely freed and discharged free from aU de-

of all charges, payments, and expenses whatsoever, for working, getting,

raising, cleansing, dressing, weighing, and carriage to the mill, smelt-

ing, reducing, and rendering the same merchantable, and free and clear

of and from all poor-rates, and other parochial taxes or assessments, and

all other taxes, rates, charges, and assessments whatsoever, imposed
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19. LEASE OF

LEAD-MINE IN

YORKSHIRE.

Covenant by les-

sees to dig for and
smelt ore

;

and make same fit

to be -weighed and
delivered to les-

sors' agent

at door of smelt-

ing-house

;

and permit agent
to talse account of
and carry off

same

;

the said one-fifth

to be free from
cost of working
same;

or to be imposed by authority of Parliament, or otherwise howsoever,

either on the landlord or tenant, or otherwise howsoever ; the same

one fifth part of such malleable lead, and slag hearth lead respectively,

when so smelted as aforesaid, to be weighed, set out, and delivered at

the door of the smelting-house or mill where the same shall have been

smelted, and reduced into malleable and merchantable lead. And the

said [lessees] do hereby, jointly for themselves, their heirs, executors,

administrators, and assigns, and each and every of them severally, sepa-

rately, and apart from the others and other of them, doth hereby, for

himself, his heirs, executors, administrators, and assigns, covenant with

the said [lessors], their heirs and assigns, and the person or persons so

to be entitled in reversion as aforesaid, that they the said [lessees'], their

executors, administrators, or assigns, or some or one of them, shall and

will, from time to time and at all times during the said term hereby

granted, at their or his own costs and charges, dig for, win, get, draw

up, dress, wash, cleanse, and huddle, smelt, run down, and reduce, and

make marketable, all the lead ore that shall be found, discovered, and

got, in or within all or any of the said mine or mining-ground, by virtue

of these presents, or the powers hereby given : And shall and will

make the same fit to be weighed or set out by, and delivered to, the

agent of the said [lessors], their heirs and assigns, or the person or

persons so to be entitled in reversion as aforesaid, at the door of the

smelting-house or mill, or other place, where the same shall have been

smelted, reduced, and run down, washed and dressed, as aforesaid,

and before the same or any part thereof shall be conveyed therefrom :

And shall and will render, weigh ofi", yield and pay, and permit and

sufier such agent to take an account of, and weigh, and take, and carry

away, pursuant to the reservation aforesaid, one-fifth part, or fifth

bar or pig, of all the said lead, and of the said slag and slag-hearth

lead, so to be smelted, run down, and reduced, in a merchantable

and saleable condition, for the use of the said [lessors] , their heirs and

assigns, or the person or persons so to be entitled in reversion as

afoi'esaid; so that, at each and every time of the weighing and setting

out of the said lead, the said lessors' one-fifth part, share, or duty,

shall be first set out before the residue or lessees' part or share

thereof, or any part thereof, shall be set out or taken away; the said

one-fifth part, share, piece, or pig, so to be set out and weighed,

tendered and delivered to the said [lessors], their heirs or assigns, or

the person or persons so to be entitled in reversion as aforesaid, or their

agent for the time being, to be free from all deductions and expenses

in respect of the cost of working, getting, raising, cleansing, dressing,

smelting, reducing, and making merchantable, weighing, and car-

riage to the mill, of the said lead, or lead ore to be smelted as afore-

said, or in respect of the poor-rates, taxes, charges, and assessments.
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imposed or to be imposed by authority of Parliament, or otherwise 19. lease of

howsoever, or any other deductions and expenses whatsoever : And lead-mine in

ALSO shall and will, from time to time and at all times during the
Yorkshire.

continuance of this demise, g;ive at least eio-ht days' notice in writino- to give eight

^ , . , . „
o J o days' notice of

to the agent for the time being of the said [lessors], their heirs or time of weighing;

assigns, or the person or persons so to be entitled in reversion as afore-

said, residing in the said parish of G., of the day appointed for

weighing the lead to be produced as aforesaid, and for weighing and

setting apart the said one-fifth part or share, so that the said agent

shall or may from time to time be present to see the same properly

weighed, and fairly set out : And also shall and will duly pay and and pay rates,

discharge all poor-rates and other rates, taxes, and assessments what-
^^^'

''
^'

'

soever, parliamentary or parochial, or otherwise, which now are, or

which shall at any time or times hereafter during the continuance

of this demise, be rated, charged, or assessed, upon the said mine,

mining-ground, buildings, and premises hereby demised, or intended

so to be, or any part or parcel thereof, or upon or in respect of the

lead or lead-ore to be gotten and produced therefrom, or upon the

landlords or tenants, or any of them, in respect thereof, or upon the

said one-fifth part so to be rendered and delivered as aforesaid, either

before or after the same shall have been rendered and delivered, or

otherwise howsoever : And also shall and will use their best endea- and use best en-
.

1 ^ /• 1 1 1 • ,1 . deavours to dis-
vours to search tor, nnd, and discover any new or other mine or cover new veins

;

mines, vein or veins, of lead-ore within the bounds and limits aforesaid
;

and, when found, if such new or other mine or mines, vein or veins, and, if considered

shall by the said [lessees], their executors, administrators, or assigns, same; '

be considered profitable and worth working, shall and will, in the best

mining manner, work and carry on the same, so that the said mines

may be efi"ectually wrought and mined, and the ore and ores found

and discovered, or to be found and discovered therein, wrought and

gotten for the uses and purposes hereinbefore mentioned : And also and keep em-

shall and will immediately employ, and during the continuance of this Sred^ working""

demise keep constantly employed, in the working of the said mines, "reTenteTby^acci-

mining-ground, and premises, 200 able working miners at the least, '^''"''

unless prevented by stress of weather, or other inevitable impediment

or accident : And also shall and will, at their own costs and charges. Lessees to work.... ,.. mines in work-
work, or cause to be worked and wrought, the saicl mines and mining- manlike manner,

-. , ...,., iiiii without cessation.

ground in a good, proper, and mining-like manner, and shall not

cease so to do at any time or times for more than the space of seven

days, whether consecutive or otherwise, during the continuance of this

demise, unless prevented by stress of weather, or other inevitable acci-

dent : And further, that all and every part of the lead-ore gotten,
J,|!,n be^meitoi^'^

wrought, or produced, in or out of the said mines, mining-ground, and
""f,'^"".'

°^""'"°'^
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LEAD-MINE IN

YOKKSHIRE.

nnd not removed
without lessors'

consent

;

to carry forward
one specified level

to meet another

;

and keep four
miners employed
therein till com-
pletion.

Level to be of
such a height and
width,

and walled and
arched in, with
stone.

Lessees to carry
forward horizon-
tal cl)imney.

Smoke of smelting
hearths to be con-
ducted through
same.

If lessees decline

to try for ore on
Low Moor, they
will encourage
others to make
trial.

That lessees will

keep aU levels,

&c.,open, and in

good repair

;

premises, or any part thereof, shall be cleansed, huddled, washed,

dressed, smelted, reduced, and made merchantable as aforesaid, as

soon as conveniently can be done after such ore shall be gotten,

raised, and produced, upon some part or parts of the said manor of

H. aforesaid, belonging to the said [lessors], or the person or persons

so to be entitled in reversion as aforesaid, or any of them ; and that

the said ore so to be gotten, or any part thereof, shall not be removed

from the said manor of II., on any account or pretence whatsoever,

before the same shall have been cleansed, dressed, washed, huddled,

roasted, smelted, reduced, run down, and made merchantable, without

the consent in writing of the said [lesso7's], their heirs or assigns, or

the person or persons so to be entitled in rever-sion as aforesaid, first

had and obtained for that purpose : And also shall and will, at

their own costs and charges, from and after the execution of these pre-

sents, continue to work, drive, and carry forward the Horse Level in

Friar Fold Vein, to meet the Low Horse Level from the inclined plane

foot ; and shall and will for that purpose keep constantly employed,

until the same shall be completed, four able miners at the least, unless

prevented by stress of weather, or other inevitable accident : And that

the whole of such level to be continued as aforesaid shall be six feet

in height, and three feet eight inches in width, at the least : And
that the said level shall be walled and arched in all parts where neces-

sary ; and that such walling and arching shall be formed whoUy of

good and sufficient stone, and executed in a good and workmanlike

manner ; and that no timber whatever shall be used for supporting

the said level, or any part thereof : And further, that they the said

[lessees], their executors, administrators, or assigns, shall and will,

within twelve calendar months from the day of the date of these pre-

sents, at their own costs and charges in every respect, and with good

and sufficient materials of all sorts, erect, build, continue, and carry

forward, the present horizontal chimney of the mills belonging to the

mines and mining-ground hereby demised, or intended so to be, so

that the same may extend to the length or distance of 600 yards

from the place where it now terminates : And that the whole of the

smoke arising and coming from and out of the smelting heaiihs and

furnaces belonging to the said mills shall be conducted through the

said horizontal chimney: And further, that in case the said [lessees],

their executors, administrators, or assigns, shall decline or neglect

to make trial for lead-ore upon Low Moor, tliey will, at aU times

during the said term hereby granted, give every reasonable en-

couragement to any other person or persons who may be ready or

willing to make such trial as aforesaid : And also, that they the said

[lessees], their executors, administrators, and assigns, shall and will, at



APPENDIX. 799

all times during the contiimanco of this demise, keep open and stand- 19. lease of

ing, in good repair and condition, all levels, shafts, drifts, sumps, lead-mine in

and other way-gates, water-gates, wind-gates, roads, bridges, and Yorkshire.

works of every description, already opened, driven, made, and sunk,

or, at any time or times hereafter during the continuance of the

said demise, to be opened, driven, made, and sunk, for the purpose

of working the mine or mining-ground hereby demised, or intended

so to be, or any part thereof: And also all mills, erections, and and aii muis and

1-11 •! 111M 1
buildings

;

buildings erected and built, or to be erected and built, upon the

said premises hereby demised, or intended so to be : And further, and wall and arch,

,,,.,,„ . . , 11 • 1 • j.i_
^'''^ stone, prin-

shall and will, irom time to time and at all times during tne con- cipai way-gates,

tinuance of this demise, at their own costs and charges, wall and

arch, with durable stone, in a workmanlike and substantial manner, all

and every the principal way-gates, level and levels, shaft and shafts,

now opened, made, driven, or sunk, or which they the said [lessees],

their executors, administrators, or assigns, shall or may, at any time

or times during the continuance of this demise, open, make, drive,

or sink, in or through any part or parts of the said premises, when

and where the same shall require support ; so that the said principal

way-gates, level and levels, shaft and shafts, shall and may at all

times be well and sufficiently supported and upheld with durable

stone, and that no part thereof be supported with wood : And fur- power to lessors to

ther, that it shall be lawful for the said [lessors], or any one or more pUs^andprem^sTs;

of them, their, or any one or more of their heirs or assigns, or the

person or persons so to be entitled in reversion as aforesaid, or any or

either of them, their, or any or either of their agents, workmen, and

servants, at all times during the said term, to enter into and upon the

said mines and mining-ground and premises, or any part thereof, and

to go down or along, and return from, any pit or pits, shaft or shafts,

level or levels, and workings, which now are, or which shall or may

be hereafter, sunk, driven, opened, or made, in or upon or under the

said premises, or any part thereof, from time to time, when they, he,

or she respectively shall think fit, to view, dial, measure, and examine

the same, and the state and condition and manner of working thereof,

and the state of the repairs thereof, without any interruption or hin-

drance whatsoever in the doing thereof, by or from the said [lessees],

their executors, administrators, or assigns, or any or either of them, or

their, or any or either of their agents, servants, or workmen ; and for and for such pur-

. .„,.,. poses to use the

the purpose of going down or along, and returning from, the said pits, ropes, machinery,

shafts, levels, and workings, the said [lessors] , their heirs and assigns, or
'^

'

the person or persons so to be entitled in reversion as aforesaid, or any

of them, their, or any or either of their agents, workmen, and servants,

shall have the use of the ropes, turn-trees, horses, wagons, and other
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LEAD-MINE IX

YORKSHIRE.

Lessors to leave

notice of defects

and lessees to re-

pair same within
three calendar
months.

Lessees not to da-
mage adjoining
lands.

To pay compensa-
tion for damage.

Not to assign or
underlet without
license.

To j-ield up pre-

mises, and ma-
chinery, and ira-

maclainery of or belonging to, or used in or about, the said mines or

works, necessary or convenient for going down or along, and return-

ing from the said pits, shafts, levels, and workings ; and in the said

going down or along, and returning, and in the measuring, dialing, and

examining of the said mines or works, shall have every reasonable

assistance from the said \lessees], their executors, administrators, and

assigns, and their agents, workmen, and servants ; and in case of any

decays, defects, or wants of repair, or improper working or manage-

ment, to give or leave notice in writing thereof upon the said premises

hereby demised, or intended so to be, or any part thereof, to or for the

said [lessees], their executors, administrators, or assigns; and that they

the said [lessees], their executors, administrators, or assigns, shall and

will well and sufficiently repair, amend, alter, and rectify the same

respectively, within three calendar months next after such notice so to

be given and left as aforesaid, or as soon afterwards as the same shall be

practicable : And further, that they the said [lessees], their executors,

administrators, or assigns, shall not nor will, nor shall nor will any or

either of them make or do, or cause or permit or suffer to be made or done,

any damage, spoil, or destruction, to the old inclosed lands or grounds,

or to any part thereof, adjoining or contiguous to the mining-ground

and premises of them the said [lessors], their heirs or assigns, or the

person or persons so to be entitled in reversion as aforesaid, or to any

other of their mines and workings, under or by virtue of the demise

hereby made : And that, in case any such damage, spoil, or destruc-

tion, shall be so made or done, they the said lessees], their executors,

administrators, or assigns, shall and will save harmless and keep indem-

nified the said [lessors], and each and every of them, their, and each and

every of their heirs, executors, administrators, and assigns, and the

person or persons so to be respectively entitled in reversion as afore-

said, of, from, and against all such loss, costs, charges, damages, and

expenses, as may arise or be occasioned by any such damage, spoil,

or destruction, or incurred from hushing the same, or any part thereof :

And further, that they the said [lessees], their executors or admi-

nistrators, shall not nor will, at any time or times during the conti-

nuance of this demise, set, let, or assign the said mines, groimd,

and premises, hereby demised, or intended so to be, or any part

thereof, for all or any part of the said term hereby granted, with-

out the license or consent in writing of the said [lessors], or

the survivors or survivor of them, or the heirs of such survivor, or

their or his assigns, or the person or persons so to be entitled in

reversion as aforesaid, for that purpose first had and obtained : And

further, that they the said [lessees], their executors, administrators,

and assigns, shall and will, at the end or sooner determination of



APPENDIX. 801

the said term hereby granted, leave and yield up all and every the said 19. lease of

mines, works, and premises, and all shafts, drifts, levels, cross-cuts, lead-mine in

sumps, pits, adits, railways, roads and bridges, air-trunks, buddies, J^ORKsniRE^

water-courses, way-gates, wind-gates, cottages, smelting-mills and pien^fnts, at end

houses, storehouses, bingsteads, smithies, forges, workshops, mills,

and other buildings, erections, and works, already sunk, driven, dug,

worked, erected, built, affixed, set up, or made, or which they or any or

either of them shall sink, drive, dig, work, or erect, build, affix, set up,

or make, during the continuance of this demise, in or upon the said pre-

mises, or any part thereof, save and except the malleable iron rails and

chairs hereinafter mentioned., in good and substantial order, condition,

and repair, unto the said [lessors'], their heirs or assigns, or the person

or persons so to be entitled in reversion as aforesaid : And, &c. [Here covenant for

add a Covenantfor the lessees' quiet enjoi/me^it, j^- 583 of this volume, enloymeut.

No. 12, Col. //.] Provided always, and it is hereby further DE- Lessors to have,

GLARED AND AGREED, that it shall be lawful for the said [lessors], their after end of term,

, . , . ,1 , , ...1 , . . use of lessees' iron
heirs and assigns, or the person or persons so to be entitled in reversion laiis,

as aforesaid, to have the use and enjoyment of all the malleable iron

rails and chairs now laid down, or hereafter to be laid down, by the said

[lessees'], their executors, administrators, or assigns, in or upon the said

premises, or any part thereof, for any time not exceeding two years

from the expiration or other sooner determination of this demise, for the

purpose of working and carrying on the said mine, they the said {les-

sors], their heirs or assigns, or the person or persons so to be entitled

in reversion as aforesaid, paying unto the said [lessees], their executors, on pnyment of

administrators, or assigns, a fair compensation for the use thereof :

*^°™i'^"''" *"" •

And in case the said parties shall not agree as to the sum to be paid to be settled, in

for the same, the amount thereof shall be settled by two indifferent referees.

persons, one of whom shall be chosen by the person or persons taking-

one side of the matter in difference, and the other by the person or

persons taking the other side of the matter in difference ; and if

such two persons shall not agree, then by a third person or umpire to

be named and appointed for that purpose by the two persons so to be

first chosen, such third person or umpire to be named and appointed

before the other two shall commence their valuation. And further, if, at expiration

that in case the said [lessors], their heirs or assigns, or the person or fromend'oftei-m,

persons so to be entitled in reversion as aforesaid, shall, at the expi- purciiase iron

ration of such two years as aforesaid, be desirous of purchasing, of may'do so,

^^'

and from the said [lessees], their executors, administrators, or assigns,

the said malleable iron rails and chairs, and of such their or his desire

shall give to the said [lessees], their executors, administrators,

or assigns, two calendar months' notice in writing previously to the

expiration of the said two years, (such notice to be left at the chief

VOL. 11. f F F
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19. LEASE OF counting-house or office of the said [lessees], their executors, adminis-

LEAD-MiNE IN trators, or assigns), they shall be at liberty so to do, at a fair valuation,

YORKSHIRE,
deducting from the amount of such valuation an amount equivalent to

.at a vniuatioii, ^jjg costs and charges of providing, laying down, and fixing an equal

quantity or measurement of new or serviceable wooden rails in good

to be settled by Condition : And in case the said parties shall not agree as to such

of dispute. valuation, and the sum to be paid to the said [lessees'], their executors,

administrators, or assigns, the amount thereof shall be settled by two

indiflferent persons or their umpire, to be chosen or appointed as

If they decUne, aforesaid : But in case the said [lessors'], their heirs or assigns,

mo\elame,^^' or the person or persons so to be entitled in reversion as afore-

said, shall omit to give such notice of their or his intention to pur-

chase as aforesaid, it shall be lawful for the said [lessses'], their

executors, administrators, or assigns, or their, or any or either of

their agents or servants, with or without horses or carriages, and by

such ways and means as they or any or either of them may think fit,

at any time or times within one calendar month next after the expi-

ration of the said two years, to remove and take away all such malle-

able iron rails and chairs as aforesaid, they the said [lessees], their

laying iio\vii an executors, administrators, or assigns, providing, laying down, and

woollen rails, fixing, in lieu thereof, in a good and proper manner, a quantity or

measurement of new or serviceable wooden rails and sleepers, in good

condition, equal to the quantity or measurement of malleable iron

or paying equiva- rails to be taken away as aforesaid, or, at the option of the said
lent for same

;

, , . .

[lessees], their executors, administrators, or assigns, paying unto the

said [lessors], their heirs or assigns, or the person or persons so

to be entitled as aforesaid, a sum of money equivalent to the costs

and charges of providing, laying down, and fixing such wooden rails

amount to be as aforcsaid : And in case the said parties shall not agree as to

in cas'e of dispute, the amount of such costs and charges, the same shall be settled by

two indifferent persons or their umpire, as hereinbefore mentioned.

Lessors, at end of AnD IT IS HEREBY FURTHER DECLARED AND AGREED, that in CaSC
term, may pur- , • i r; t ^i • i • • i

chase raining tools tlie saul [lessors ], tlicir lieii's or assigns, or the person or persons
and machinery,

, , ,-ii i • • n • i » n i . •

&c., on giving SO to be entitled in reversion as aforesaid, shall, at the expiration

or other sooner determination of the said term hereby granted, be

minded and desirous of purchasing, of and from the said [lessees],

their executors or administrators, at a fair and reasonable price, all

or any part of the miners' tools, blacksmiths' tools, gins, gin-ropes,

pulleys, kibbles, tubs, washing tubs, washing tools, fleaks, water-

wheels, wagons, wheelbarrows, rallies, engines, and machinery of all

descriptions, and stoek of peat, iron, and wood, which may be in use,

or intended to be used, in the working and carrying on of the said

mines and works, and of such their or his desire shall give to the

notice

:
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said [lessees], their executors, administrators, or assigns, two calendar 19. lease of

months' notice in writing previously to the expiration or other sooner lead-mine in

determination of the said term, (such notice to be left at the chief "Yorkshire.

counting-house or ofBce of the said [lessees], their executors, adminis-

trators, or assigns,) it shall he lawful for the said [lessors], their heirs or

assigns, or the person or persons so to be entitled in reversion as afore-

said, to make such purchase : And in case the said parties shall not

agree upon the amount of such price as last aforesaid, the same shall

be settled by two indifferent persons, or their umpire, as hereinbefore

mentioned: But in case the said [lessors], their heirs or assigns, otherwise lessees

.1 1 • 1 1 . . „ .
may remove them.

or the person or persons so to be entitled in reversion as aforesaid,

shall omit to give such notice of their or his intention to make such

purchase as last aforesaid, it shall be lawful for the said [lessees], their

executors, administrators, or assigns, or any or either of them, or their,

or any or either of their agents or servants, with or without horses or

carriages, and by such ways and means as they or any or either of

them may think fit, at any time or times within one calendar month

next after the expiration or other sooner determination of the said

term hereby granted, to remove and take away all such miners' tools,

blacksmiths' tools, gins, gin-ropes, pulleys, kibbles, tubs, washing-

tubs, washing-tools, fleaks, water-wheels, wagons, wheelbarrows,

rullies, engines, and machinery of all descriptions, and stock of

peat, iron, and wood. And it is hereby further agreed and Power of distress

DECLARED, that in case all or any of the duties, rents, or reser-

vations, hereinbefore reserved and made payable, shall happen to

be unpaid or unsatisfied, in part or in the whole, contrary to the

reservations aforesaid, then and in every or any such case, after

demand made in writing of the duties, rents, or reservations so un-

paid or unsatisfied, it shall be lawful for the said [lesso7-s], their heirs

and assigns, or the person or persons so to be entitled in reversion as

aforesaid, to enter upon the said premises and distrain all and

fivery or any of the malleable lead, piece, and pig, and all the slag,

and slag-hearth lead, and also all the machinery, horses, engines,

whimseys, wagons, carts, ropes, rollers, tools, live and dead stock,

utensils, and materials, used and employed in and about the said

works and premises ; and also all goods, chattels, and effects

whatsoever, being in, upon, or about the said promises ; and the

distress and distresses then and there found to take, lead, carry

away, and to sell and dispose of the same, in like manner as in cases

of distresses for rent reserved on common leases for years ; and out of

the money to arise by such sale (if any), to retain and take all arrears

of the said duties, rents, and reservations, and also the costs and

charges of making and keeping such distresses, and of the sale

F F F 2
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19. LEASE OP

LEAD-MINE IN

YORKSHIRE.

Proviso for

re-entryby lessors,

on nonperform-
ance of covenants.

Lessees to have
use of mills, &c.,
for twelve months
after end of lease,

for dressing and
clearing ofl ore,

&c..

on payment of

same reservation
as iu lease.

Power to lessees

to determine lease
on a given day.

thereof; rendering the overpUis (if any) nnto the said \lessees\, their

executors, administrators, or assigns : Provided also, and it is

HEREBY FURTHER DECLARED AND AGREED, that in case the Said \lessees\,

their executors, administrators, and assigns, shall neglect to render and

deliver unto the said [lessors], their heirs or assigns, or the person or

persons so to be entitled in reversion as aforesaid, or their or his agent

for the time being, the one-fifth part of the said lead hereby reserved,

at such time and times, and in such plight and condition as aforesaid,

or in case the said \lcssees'\, their executors, administrators, or assigns,

shall not well, duly, and effectually observe, perform, and keep all and

every other the covenants and agreements in these presents contained,

and which on their part and behalf are or ought to be observed, per-

formed, and kept, then, and in any of the said cases, and thenceforth,

it shall be lawful for the said [lessors], their heirs or assigns, or the

person or persons so to be entitled in reversion as aforesaid, at any

time or times, into and upon the said premises hereby demised, or

intended so to be, or any part thereof in the name of the whole, wholly

to re-enter, and the same to have again, re-possess, and enjoy, as in

their or his first or former estate. And it is hereby further de-

clared AND AGREED, that it shall be lawful for the said \lessees'\, their

executors, administrators, or assigns, to have the use of the mills,

bingsteads, and floorings, in and upon the said premises hereby de-

mised, or intended so to be, for any time not exceeding the space

of twelve calendar months from the expiration or other sooner deter-

mination of this demise, for washing, dressing, and clearing off the

ores and minerals, whether in slag or otherwise, upon the wastes of

the said pi-emises hereby demised, or intended so to be, and for smelt-

ing the same ; the same duties and reservations being paid or allowed

as are hereinbefore mentioned to be reserved to the said \lessors'\, their

heirs or assigns, or the person or persons to be entitled in reversion

as aforesaid ; so that the privilege hereby given shall not interfere

with, or encroach upon, or prejudice, the said [lessors], their heirs or

assigns, or the person or persons so to be entitled in reversion as

aforesaid, or any or either of them, or their or any or either of their

lessees or under-tenants, and so that their or his estate and interest

in the said premises shall not be deteriorated or injured thereby. And

it is HEREBY FURTHER DECLARED AND AGREED, that if the said \leS-

sees], their executors, administrators, or assigns, shall be desii'ous of

determining these presents, and the demise hereby made, on the

day of , in the year of our Lord, 18— , and of such their

desire shall give to the said [lessors], or any one or more of them, or

to their, or any one or more of their heirs or assigns, or to the person

or persons so to be entitled in reversion as aforesaid, or any one
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or more of them, or their, his, or her ageut for the time being, 19. lease of

residing iu the said parish of G., or leave for them, him, or her, lead-mixe is

respectively, at their, his, or her respective usual or last known place
Yorkshire.

of abode iu England, twelve calendar months' notice in Avriting next

before the said day of , 18— , then and in such case they

the said [lessees^, their executors, administrators, or assigns, paying,

rendering, and delivering, all such duties and reservations as shall be

due and payable on the said day of , 1 8—, according to the

reservation aforesaid, and peaceably and quietly yielding and deli-

vering up possession of the said premises hereby demised, or intended

so to be, and all levels, shafts, di-ifts, or other way-gates and works,

railways, and fixtures of every description, mills, sheds, buildings and

erections, in good repair and condition, according to the covenants

and agreements hereinbefore contained, these presents, and the then

residue of the said term hereby granted, and everything herein con-

tained, shall thenceforth cease, determine, and be void, to all intents

and pm-poses whatsoever. And it is hereby lastly declared and Provision for re-1-11 ference to arbitra-

agreed, that if, during the said term hereby granted, or mtended so tion.

to be, or at the end or other sooner determination thereof, or at any

time afterwards, any disputes or differences shall happen to arise

between the said [lessors], or any one or more of them, or their, or

any one or more of their heirs and assigns, or the person or persons

so to be entitled in reversion as aforesaid, or any one or more of them,

and the said [lessees'], or any one or more of them, or their, or any

one or more of their executors, administrators, or assigns, or otherwise,

touching the pits, shafts, drifts, levels, way-gates, aii"-ways, or water-

gates, necessary to be kept and left open and in good repair by the

said [lessees], their executors, administrators, or assigns, then and in

every such case aU such differences and disputes shall be referred to,

and finally decided and determined by, three indifferent persons, or

any two of them ; one of whom shall be chosen by the person or per-

sons taking one side of the matter in difference, and the other shall be

chosen by the person or persons taking the other side of the matter

in difference, and the third shall be chosen by the said two persons

so chosen as aforesaid, such third person or umpire to be named and

appointed before either party shall enter upon such reference ; and

such decision or determination shall be acquiesced in and observed

and performed by all the said parties hereto, and their respective

heirs, executors, administrators, and assigns. In witness, &c.
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20. LEASE OF

FUKNITUHE.

Parties.

Recital of lease of
dwelling-house.

Recit:il that fur-

niture is to be
held therewith.

Covenant by
lessee to pay rent;

with power of
distress to lessor;

not to injui'e fur-

niture
;

XX.

Lease of Furniture to accomjiany Lease of Dwellin<j-house.

THIS INDENTURE, made the day of , 18—, Between

A. B., of , of the one part, and C. D., of , of tlie other part.

Whereas, &c. \^Recite lease of even date from the said A. B. to the said

G. D., ofthe du-eUiiig-housefor seven years, at the yearly rent of£, ,

payable half-yearly, as in p. 585 ofthis volume, No. 3]. And whereas

the several articles of furniture specified in the Schedule hereunder writ-

ten, or hereunto annexed, are to be held and enjoyed with the said mes-

suage or dwelling-house comprised in the said indenture of lease, during

the continuance of tlie said term therein mentioned, and the said CD.,
his executors and administrators, is and are to pay an additional rent

of £, , for or in respect of the same premises. Now this Inden-

ture WITNESSETH, and the said A. B. doth hereby grant and demise

unto, and also covenant and agree to and with, the said C. D., his exe-

cutors and administrators, that the said C. D.,his executors and admi-

nistrators, shall and may have, hold, use, and enjoy, in and upon the

said messuage or dwelling-house, the said several articles of fui-niture

specified in the said Schedule hereunder written, or hereunto annexed,

during such time as the estate and interest of the said C. D., his

executors or administrators, in the same messuage or dwelling-house

shall continue under and by virtue of the said indentm'e of lease

thereof, and as long as the said CD., his executors or administrators,

shall pay the rent hereby agreed to be paid for or in respect of the

said furniture, and not in any other manner, or for any further or

other time, and not in any other house or place whatsoever : And the

said CD. doth hereby, for himself, his heirs, executors, and admi-

nistrators, covenant with the said A. B., his executors and administra-

tors, that from time to time during the continuance of the said term

granted to him in the said messuage or dwelling-house, he the said

CD., his executors and administrators, shall and will pay unto the

said A. B., his executors, administrators, or assigns, the yearly sum

of £/ , of lawful money of Great Britain, in addition to and in

increase of the said yearly rent of £ , and at or on the times or

days appointed for payment of the same rent of £ a year, as

aforesaid, and clear of all deductions on any account whatsoever ; and

that the said additional rent or yearly sum of £ shall or may be

distrained for in the said messuage or dwelling-house and premises, in

the same or the like manner as if the same sum of £ was reserved

to be paid out of the said messuage or dwelling-house and premises :

And that the said C D., his executors or administrators, shall not nor

will, at any time during the continuance of the said term, wilfully
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injure all or any of the said articles of furniture, or use them as 20. lease of

furniture for any other house than the said messuage or dwelling- furniture.

house comprised in the said indenture of lease ; and, as far as cir- but to preserve

cumstances will admit, and the reasonable use thereof only excepted,
^''°*^'

shall and will keep and preserve the same articles of furniture in

such and the same or the like state as at present ; and supply and and replace ar-

make good, by replacing articles of the same sort or value, all such

articles of fui-niture as shall be broken or destroyed ; and, at the and yield up at

expiration or other sooner determination of the said term in the said

messuage or dwelling-house and premises, shall and will deliver to

the said A. B., his executors, administrators, or assigns, or leave in

or upon the said messuage or dwelling-house and premises, all the

said articles of furniture, save and except such articles as shall be

broken or destroyed as aforesaid, in as good preservation as the same

are now in, reasonable use thereof excepted ; and, in lieu of such

articles as shall be broken or destroyed as aforesaid, all such articles

as shall have been so substituted as aforesaid. In witness, &c.

XXI.

Form of Lease prescribed by the Act of b ^ Q Will. 4, c. 69, 21. lease of

intituled, " An Act to facilitate the conveyance of Work-

houses, and other Property of Parishes, and of Incorpora-

tions^ or Unions of Parishes, in England and Wales" {a).

THIS DEED, made the day of , in the year , by

virtue of an act passed in the fifth and sixth years of the reign of

King William the Fourth, intituled, [the title of this act,] and under

the direction [or, with the approbation] of the Poor Law Commissioners

for England and Wales, testified by their seal being hereunto affixed,

WITNESSETH, That A. B., of , in consideration of the sum of

paid to him, [or, into the Bank of England,] by CD., of , Doth

demise All, &c., [the property to be aptly described] : And all the

right, title, and interest of the said A. B. in and to the same, and

every part thereof, unto, and to be holden by, the said C. D., his

heirs and assigns (b). In witness whereof, the said A. B. and C. D.

have hereunto set their hands and seals.

workhouses,
&C., UNDER
5 (k 6 WILL. 4,

C.69.

Witness, E. F.

r***

A. B.

C. D.

(L. S.)

(L.S.)

s- Approved and registered the day of

(a) Sec ante, vol. I., p. 328, cl seq.

(I) His heirs and assif/ns arc th

words in the ait; but, in the case of ;

lease for yearc, at least, the words should

he his executors, administrators, and

assif/ns.
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22. LEASE OF

llAILWAYS,

&C., UNDER
10 GEO. 4,

c. 50.

XXII.

Fin^m of Lease for Railways, or of Encroachments in the

Royal Forests, granted by the Commissioners of Woods and

Forests, under 1 Geo. 4, c. 50 (c).

THESE ARE TO WITNESS, That in consideration of the

annual rent herein reserved, the Commissioners of her Majesty's

Woods, Forests, Land Revenues, Works, and Buildings, for and on

behalf of her Majesty, and in exercise of the power given them in

this behalf by an act passed in the tenth year of the reign of his

Majesty King George the Fourth, and intituled, [here set forth the

title of the act,'] Do by these presents demise, lease, and to farm let,

unto X. Y., of, &c. , his executors, administrators, and assigns, All
[^describe the parcels of land, S)-c.'\ : To have and to hold the said

[parcels'] hereby demised, and all benefits and advantages thereto

belonging, unto him the said X. Y., his executors, administrators,

and assigns, for and during the term of years, from the

day of last, [or, from the day of the date of these presents ; or,

dm'ing the natural lives of
, {naming them,) and the life and

lives of the sui-vivors and survivor of them] : Yielding and paying

for the same, by half-yearly payments, on the day of ,

and the day of in each year, to her Majesty, her heirs

and successors, the annual rent or sum of ; the first half-yearly

payment of the said annual rent to be made on the day of

next. In witness whereof, A. B. and C. D., two of the said Com-

missioners, have hereunto set their hands and seals, this day

of , in the year, &c.

Witness.

23. assign-

ment OF

lease for
years, and
fixtures.

Parties.

Recital of lease.

Recital of con-
tract for purchase.
Testatum.

XXIII.

Assignment of a Lease for Years. Variations:—where Fixtures

are included in the Assignment.

THIS INDENTURE, made the day of , 18—, Be-

tween [lessee], of , of the one part, and [assignee], of , of

the other part. Whereas by indenture, &c., [Recite the lease,

as in p. 584-5 of this volume, Nos. 2 and 3, adopting the recital

ofform or effect, as circumstances may require] : And whereas,

&c., [Recite contract for purchase of the lease, as in p. 589

of this volume. No. 12] {d). Now this Indenture witnesseth,

(c) Sec ante, vol. I., p. 196. (as in p. 58 6-7 ofthis volume) should follow

{d) If the lease be assigned by a prior the recital of the lease. If there have

assignee, a recital of the prior assignment been various previous assignments, the
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Consideration.

That [in pursuance of the said agreement, and] in consideration

of the sum of £ , of lawful money of Great Britain, to the

said [lessee] paid by the said [assignee] befoi'e the execution of

these presents, the receipt of whicli said sum of £ the said

[lessee] doth hereby acknowledge, and from the same doth hereby

release and for ever discharge the said [assignee], his executors,

administrators, and assigns, He the said [lessee] Doth by these

presents assign and set over unto the said [assignee], his executors,

administrators, and assigns, All that the said messuage or tenement, Parcels.

and all and singular other the premises [comprised in and] demised

[or intended so to be] by the said [liereinbefore in part recited] in-

denture of lease, with their rights, members, and appurtenances (e) :

And all the estate, &c., [as in p. 597 of this volume] {/) : Together

Avith the said indenture of lease {g) : To have and to hold the said

messuage or tenement, and all and singular other the premises hereby

assigned, or intended so to be, henceforth for and during the residue

now unexpired of the said term of years ; subject nevertheless

to the payment of the rent, and the observance and performance of

the covenants, provisoes, and conditions, in the said indenture of lease

reserved and contained, and by the said [lessee], his executors, admi-

nistrators, or assigns, to be henceforth paid, observed, and per-

formed (/t). And the said [lessee] Doth, &lc., [Covenant hy lessee

for title, as in p. 619 of this vohime {%)] ; taking the lien, p. 609

of this volume. No. 1]. And the said [assignee] Doth, &c., [Covenant

hy assigneefor future jMyment of rent, and performance of covenants,

as in p. 620 of this volume, taking the same lien.] In witness, &c.

23. ASSIGN-

MENT OF

LEASE FOR
YEARS, AND
FIXTURES.

Estate and lease.

Habendum.

Covenant by as-

signor for title.

Covenants by as-

signee for future

payment of rent,

and performance
of covenants.

form in p. 588, No. 11, may be substi-

tuted. If fixtures also be assigned, add,

before the mention of the price:—and also

of his interest in the fi.xtures to the said

messuage or tenement and premises be-

longing or appertaining, at the sum of

£ .

(e) If fixtures be assigned, add :—And

all the fi.xtures whatever, now in or about

the said messuage or tenements and pre-

mises, so far as the same fixtures are, as

between the said [lessee or assignor}, and

the reversioner, the property of the said

llessee or assignor].

(/) If the fi.xturcs he assigned, insert

the word fixtures before the words and

premises, in the words referring to tlie

parcels.

(g) If occasion require it:—And all

mesne assignments of the same, which are

now in the custody or power of the said

[assignor'].

(Ji) If fixtures be included in the as-

signment, add :

—

And to have and to hold

the said fixtures [hereby assigned, or in-

tended so to be,] unto the said [cissignee],

his executors, administrators, and assigns,

henceforth, as his and their own property

and effects.

(i) Sec note (/), sup. Whether the

covenants for title will be general or qua-

lified ; and, if qualified, to wliat extent,

must depend on the circumstances of the

title. The distinctions are explained in

the Author's Treatise on the Law of

Covenants, p. 383.
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24. SURREN-

DER OF A

LEASE.

Parties.

Recitals.

Testatum.

Consideration.

Parcels.

Estate and lease.

Intent clause.

Covenants by sur-

renderor.

XXIV.

Surrender of a Lease by afi Assic/nee on a Purchase by the

Reversioner. With variations applicable to a Surrender by

Indorsement on the Lease.

THIS INDENTURE, made the day of ,18—, Between (/?;)

\^surrenderm'\ of , of the one part, and [^smrenderee^, of , of

the other part. Whereas, &;c. [ The recitals tcill be similar, mutatis

mutandis, to those contained in the Precedent of an Assignment,

ante, p. 808 of this volume'] {I). Now this Indenture witnesseth,

That in consideration, he, [Consideration and receipt, as in that Pre-

cedent, ante, JJ' 808 of this volume'], He the said {^surrenderor'] Doth

by these presents surrender and yield up [and also assign] unto the

said {stirrenderee']. All, <fec. (m), [Parcels, as in Precedent ofAssign-

ment, ante, p. 809 of this volume] : And all the estate, he, [as in

p. 809 of this volume] : Together with the said indenture of lease :

To the intent («) that the residue of the said term of years in the said

messuage or tenement and premises, with their rights, members, and

appurtenances, may forthwith, or as soon as circumstances will per-

mit, he extinguished in the reversion [and inheritance] of the same

messuage or tenement and premises. And the said [surrenderor]

Doth, he., [Covenant that the surrenderor has done no act to encum-

ber the premises, as in p. 812 of this volume ; or Covenants for title,

as in p. 619 of this volume, accordhtg to the circumstances of the

case{o), should be added]. In witness, «fec.

(k) If by indorsement : — the witMu

named \_surrcnderor] of the one part.

(I) If the surrender be by indorse-

ment, the lease will not be recited. If

the surrenderee be not the original lessor,

the title of the reversioner to take the

surrender should be recited. If but one

transfer of the reversion have taken place,

the deed conveyance may be recited. If

there have been various dealings with the

property, the recital may be in this form :

—Whereas, by divers mesne convejances

and other acts and assurances in the law,

and ultimately by indenture, bearing date

on or about the day of , and

made or expressed to be made between,

&c., the said messuage or tenement and

premises became vested in the said \_sur-

rcndcree], his heirs and assigns, for ever,

[as the case may &e]. The same course

in this respect will be pursued, whether

the surrender be by indorsement or not.

(m)If by indorsement :

—

All that mes-

suage or tenement, and all and singular

other the premises comprised in [and de-

mised, or intended so to be, by] the within

written indenture, with their rights, mem-

bers, and appurtenances.

(m) An habendum in a surrender is

improper, as that which is merged or ex-

tinrjuiskcd cannot be held.

(o) Scop. 809 of this volume, note('t).
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XXV.

Confirmation, by one of Three Trustees under a Will, of a

Lease granted ly his Two Co-Trustees only : hy Indorse-

ment on the Lease.

TO ALL to whom these presents shall come or be shown, E. F.

[confirming party], of , Esq., sends greeting : Whereas the

within-named [testator], by his last will and testament in writing,

bearing date on or about the ^ day of
, gave and devised all

his leasehold lands held by virtue of leases from , and situated

iu , unto the within-named A. B. and C. D., and the said E F.,

their executors and administrators, to hold the same unto the said

A. B., CD., and E. F., their executors and administrators, for all

such estate and interest as he the said testator had therein, upon

trust, as soon as conveniently might be, to let, set, or demise the

said lands, or such parts thereof as he the said testator should not have

so let, set, or demised, before his death, in such parts, shares, and pro-

portions as they might think proper, upon certain trusts and for divers

purposes expressed and declared in and by his said wiU ; and appointed

the said A. B., C. D., and E. F., executors of the same will : And

WHEREAS the said testator departed this life on or about the day

of , without having altered or in anywise revoked his said will, and

the same will was duly proved by the said A. B., C. D., and E. F., in the

Com"t of , on or about the day of : And whereas

doubts have arisen whether the said A. B. and CD. wei'e alone

competent to make the lease contained in the within-written indenture,

without the concurrence of the said E. F. : And the said E. F., as

far as he is interested at law or in equity, is willing and hath con-

sented to execute the lease or confirmation hereinafter contained :

Now know ye, and these presents witness, that the said E. F., for

obviating all doubts of the validity of the within-written indenture for

want of his concurrence in the same, and for the considerations

expressed in the within written indenture, and for supplying the

defect (if any) in the same indenture, or the lease thereby made, for

want of the concurrence of the said E. F. in the same, and by way

of further assurance, Doiii by these presents demise, lease, ratify,

and confirm, unto the within-named [lessee], his executors, admini-

strators, and assigns, All that the piece or parcel of ground, and all

other the premises com2)rised in and described by the said within-

written indenture, and thereby demised to the said [lessee], or in-

tended so to be, with their rights, members, and appurtenances :

To HAVE AND TO HOLD the Said piccc or parcel of ground, and all other

25. confirm-

ation OF

LEASE

GRANTED BY

TWO OF THREE
TRUSTEES.

Recital of bequest
to trustees upon
trust to let pre-

mises
;

and appointment
of executors.

Death and
probate.

Doubts whether
A. B. .and C. D.
could alone make
lease ; and agree-

ment of E. F. to

confirm.

Testatum,

for obviating
doubts,

E. F. doth de-
mise and con-
firm

Parcels.

ilabfudum for
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25. CONFIRM-

ATION OF

LEASE

GRANTED BY

TWO OF THREE
TRUSTEES.

residue of term
mentioned in

indenture

;

for purpose of

supplying defect.

.Suliject to rents,

&c.

Agi'eement that

rent Kliallbepaid,

&c., as if E. F.
liad joined in

lease

;

and covenant to

pay same.

Covenant by E. F.
that he has not
incumbered.

the premises hereby demised or confirmed, or intended so to be, with

their rights, members, and appurtenances, unto the said [lessee], his

executors, administrators, or assigns, henceforth for and during all the

residue of the time of the within-mentioned term of years, which

is now to come and unexpired, in confirmation of, and for the purpose

of giving efi"ect to, the same term, and also for supplying any defect in

the same tei'm, or in the within-written indenture of lease, for Avant of

the concurrence of the said E. F. thei-ein as one of the granting or

leasing parties jointly with the said A. B. and C. D. ; subject never-

theless to the rents reserved, and to the covenants, conditions, and

agreements expressed and contained in the said indenture, by or on

the part of the said [lessee] , his heirs, executors, administrators, and

assigns, and which are henceforth to be paid, rendered, observed,

performed, and kept, for or in respect of the said premises thereby

demised, or intended so to be. And the said [lessee] doth hereby

grant to the said E. F., his executors, administrators, and assigns,

that the rent reserved in and by the said within-written indentm-e of

lease shall henceforth be payable and paid to the personal represen-

tatives for the time being of the said [tesiatoi-], or their assigns, and

that the covenants, conditions, and agreements therein contained,

and on the part of the said [lessee], his executors, administrators,

and assigns to be observed and performed, shall henceforth be

observed and performed, in the same or the like manner as if the said

E F. had joined in the said within-written indenture of lease, and

the grant and demise thereby made, and the said rent had been

made payable to, and the said covenants, conditions, and agree-

ments, had been entered into with the said A. B., C. D., and

E. F., their executors, administrators, and assigns : And the said

[lessee'\ doth hereby, for himself, his heirs, executors, administra-

tors, and assigns, covenant with the said E. F., his executors,

administrators, and assigns, that he the said [lessee], his execu-

tors, administrators, or assigns, shall or will pay the said rent, and

observe and perform the said covenants, conditions, and agree-

ments accordingly. And the said E. F. doth hereby, for himself, his

heirs, executors, and administrators, covenant and declare, to and

with the said [lessee], his executors, administrators, and assigns, that

he the said E. F. hath not at any time or times heretofore made,

done, committed, or willingly or knowingly sufiered, any act, deed, or

thing whatsoever, whereby or by reason whereof the said piece or

parcel of land and premises, or any part thereof, are, is, can, shall, or

may be, impeached, charged, encumbered, or in anywise affected, in

title, term, charge, estate, or otherwise how.soever. In witness, «tc.
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XXVI.

Declaration and Covenant by the Assignee of a Lease with the 26. declara-

Lessor, on his Licensing {p) an Assignment. tion on

lessor's
TO ALL to whom these Presents shall come, 0. 0. [the assignee], licensing

of , in the county of Middlesex, sends greeting : Whereas by an assignment

indenture of lease, hearing date on or about the day of ,
o^ lease.

and made, or expressed to be made, between the Right Honorable Recital of lease.

Jacob, Earl of R., of the one part, and J. E., of , Victualler, of the

other part, the said Earl did demise unto the said J. E., his executors,

administrators, and assigns, (such assigns being with the license

thereinafter mentioned,) All that messuage or tenement situate

and being on the north side of Buildings, in the parish of

St. Andrew, Holborn, in the said county of Middlesex, being No. 33

on the plan of the said Earl's estate in the same parish, known by the

name of the Coffee-house, and then in the tenure or occupation

of the said J. E. ; and which said messuage or tenement is more parti-

cularly described in the plan thereof drawn in the margin of the said

indenture now in recital, with the appui*tenances thereunto belonging

;

to hold the same unto the said J. E., his executors, administrators,

and assigns, from the day of March then last past, for the

term of twenty-one years thence next ensuing, at the yearly rent of

6.5/., payable as therein mentioned, and under and subject to the

several covenants, clauses, and agreements therein contained, on the

lessee's or tenant's part to be observed and performed ; and particu-

larly to a covenant that the said J. E., his executors or administra-

tors, should not at any time during the said term assign, underlet, or

set over the said premises thereby demised, or any part thereof, to

any person or persons whomsoever, for all or any part of the said

term thereby granted, without the license or consent in writing of

the said Earl, or his assigns, during his life, and, after his decease,

without the license or consent of the person or persons who, for the

time being, should be entitled to the reversion of the said premises

expectant on the determination of the said term thereby granted :

And also to a proviso for re-entry by the said Earl, and his assigns, containing pro-

and other the person or persons entitled as aforesaid, in case of the onas°ign^ng"vHh-

nonpayment of the rent, or of the breach or nonperformance of all

or any or either of the covenants, clauses, or agreements in the said

lease contained, (other than that for payment of rent,) on the part

and behalf of the said J. E., his executors, administrators, and

out license.

(p) See tlie lease, ante, p. 675 of this volume.
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26. DECLARA-

TION ON
lessor's

licensing

assignment

OF LEASE.

Death of lessor,

and title of heir.

Lessee's desire to

assign, and appli-

cation for license.

Assignment liy

deed-poU.

Grant of license.

Testatum.

License not to

operate as waiver
of lessor's right to

restrain further

assignment, &c.

Covenant by as-

signee not to as-

sign over or un-
derlet without
further license.

assigns, to be observed and kept : And whereas the said Jacob, Earl

of R., hath long since departed this life, leaving the Right Ho-

norable William, Earl of R., his eldest son and heir-at-law, who is

the person now entitled to the reversion of the said premises com-

prised in the said indenture of lease expectant on the determination

of the said term : And whereas the said J. E., being desirous of

assigning the said lease, and the premises therein comprised, unto the

said C. 0., hath applied to the said William, Earl of R,, for a

license to enable him so to do, which the said Earl hath agreed to

give, upon the said 0. 0. entering into the declaration and covenant

hereinafter mentioned : And whereas accordingly, by deed-poll (q)

under the hand and seal of the said J. E., bearing or intended to

bear even date with these presents, and indorsed upon the said

indenture of lease, the said J. E., in consideration of £ to him

paid by the said C. 0., hath assigned unto the said CO. the aforesaid

messuage or tenement and premises, with the appurtenances, for the

residue of the said term of twenty-one years so granted therein by

the said indenture of lease, but under and subject to the rent, cove-

nants, and agreements in such lease contained : And whereas the said

William, Earl of R., hath given his license and consent to such assign-

ment, as will appear in the margin thereof (r). Now these presents

WITNESS, and the said CO. doth hereby declare, that the license and

consent so given, or intended to be given, by the said Earl to the said

J.E., to assign the said messuage or tenement and premises to the

said C 0. as aforesaid, is not meant or intended, nor shall the same

be deemed, construed, or taken, to amount to or as a waiver of the

right of the said Earl to restrain or object to the further assigning

or underletting of the same premises, or in anywise to authorise

or empower the said C 0., or his executors or administrators, to

assign or set over the said messuage or tenement and premises, or

any part thereof, or to grant any underlease of the same, or other-

wise to part with the possession thereof, to any person or persons

whomsoever, without a like further consent in writing for that express

purpose. And the said CO. doth hereby, for himself, his heirs,

executors, and administrators, covenant, declare, and agree, to and

with the said William, Earl of R., and his assigns, and to and

with the person or persons who for the time being shall be entitled to

the reversion of the said messuage or tenement and premises com-

prised in the said indenture of lease expectant on the determination

(9) An assignment bj' deed-poll is not party to the assignment, for the purpose

often adopted, as it cannot contain cove- of testifying his consent ; in which case a

nants by the assignee. deed-poll cannot be used.

(r) The lessor is sometimes made a
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of the term granted thereof by the same indenture, that he the 26. declara-

said C. 0., his executors or administrators, shall not nor will, at any tion on

time or times hereafter, assign or set over the said messuage or tene- ^^^^ ^ ^

, , , . . . ,
LICENSING

ment and premises, or imderlet the same, or m anywise part with
assignment

the possession thereof, for all or any part of his, their, or either of of lease.

their respective term, estate, or interest therein, to any person or

persons whomsoever, without the license or consent of the said

William, Earl of R., or his assigns, during his life, and, after his

decease, without the license or consent of the person or persons who

for the time being shall be entitled to the reversion or inheritance of

the said messuage and premises immediately expectant on the deter-

mination of the said indenture of lease, under his, her, or their hand

or hands, in writing for that express purpose first had and obtained.

And it is hereby further declared and agreed, that in case the New proviso for

,-,_,. !•• 1J1 re-entry on breach
said CO., his executors or administrators, shall, contrary to the decla- of covenant,

ration and covenant aforesaid, assign or set over or underlet the said

indenture of lease, or the messuage or tenement and premises therein

comprised, or any part thereof, to any person or persons whomsoever,

without such license or consent as last aforesaid, or if he or they

shall make or commit, or permit or suffer to be made or committed,

any breach or default in the performance or observance of all or any

of the covenants or agreements in the said lease contained, and which

on the part or behalf of the tenant of the same premises are or ought

to be observed, performed, and kept, then and in any one or more of the

said cases, it shall be lawful for the said William, Earl of R., and his

assigns, and other the person or persons for the time being entitled

as aforesaid, into and upon all or any part of the said messuage or

tenement and premises to re-enter, and the same to re-possess and

enjoy as in his or their former estate ; and all and every the tenant

and tenants, occupier and occupiers of the same, thereout and from

thence utterly to expel and eject ; these presents, or anything in the

said recited assignment contained to the contrary thereof, or the

license so given or intended to be given by the said Earl to the same

assignment, in anywise notwithstanding. In witness, <fec.
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27. LICENSE

TO DEMISE

COPYHOLDS.

XXVII.

License hy Lord of Manor to Copyhold Tenant to Demise, hy way

of Lease, hut not of Mortgage, a Particular Tenement {*).

The Manor of , ^ Be IT REMEMBERED, That Oilthe day of ,

in the County of ./in the year of our Lord , A. B., lord of the

28. ANOTHER
FORM.

I

said manor, by J. S., the steward thereof, did, out of court, give and

grant to C. D., one of the customary tenants of the said manor, full

license, power, and authority, to demise and lease to any person or

persons willing to take the same, as lessee or lessees to the said CD.,

(but not by way of mortgage,) his or their executors, administrators,

or assigns. All, &c., with the appurtenances ; to which same pre-

mises the said CD. was admitted tenant at a court held for the said

manor on or about the day of : to hold for any term or

number of years not exceeding years, to be computed from the

day of last ; saving always to the lord of the said manor,

and to all and every lord and lady, lords and ladies, of the said manor,

for the time being, all manner of fines, heriots, rents, customs, and

services, therefor due and of right accustomed. And for this license

the said C D. hath paid, for a fine, the sum of £ ,
[when there

is a settled fine, add, " according to the custom of the said manor."]

(Signed) .

XXVIII.

License hy Lord of Manor to Copyhold Tenant to Demise all his

Copyhold Tenements {s).

The Manor of ,^ Be IT REMEMBERED, That this day of ,

in the County of .J in theyear of our Lord one thousand eight hundred

and , Sir T. M. W., Baronet, lord of the said manor, by A. B.,

Gentleman, steward of the said manor, Hath granted to [lessor],

one of the customary tenants of the said manor, license to demise

and to farm let, to any person or persons, All and singular his cus-

tomary messuages, lands, tenements, and hereditaments whatsoever,

situate, lying, and being within the same manor, and holden of the

same by court-roll, or any part or parcel thereof, with the appur-

tenances, for the term of twenty-one years, or any other term not

exceeding the term of twenty-one years, to begin and be computed

from the twenty-fourth day of June now next ensuing ; saving and

reserving unto the lord or lady, lords or ladies, of the manor aforesaid,

i

(«) As to the Lord's license, see ante, vol. I., p. 107.
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for the time being, all and all manner of fines accruing upon the

death or alienation of any customary tenant of the said premises, not

only according to the annual value of the said premises at this present

time, but also according to the annual value of the same from time to

time when such fines shall happen; although such value shall arise from

new buildings erected in the mean time, or improvements thereof,

or otherwise ; reserving also to the lord or lady, lords or ladies, of the

manor aforesaid, for the time being, all and all manner of rents,

forfeitures, and other services of the said premises, due and of right

accxistomed, in as ample manner and form as if this license had not

been made : And the said [lessor] gives to the lord, for a fine for this

licence, 3s.

{
Signed) • .

^b. LICENSE

TO DEMISE

COPYHOLDS.

XXIX.

Memorial of a Lease for Registration [t).

A MEMORIAL to be registered, of an indenture of a lease, bear-

ing date the day of , one thousand eight hundred and

, Between A. B. [lessor'], of , of the one part, and C. D.

[lessee], of , of the other part, [Insert the names and additions of

all the parties to the lease, as in the deed,] of and concerning

All, &c, [Insert a full description of the parcels, as in the lease]

;

Together with their rights, members, and appurtenances. [The

general words may be set out at length ; but this is not the usual

practice] : And which said indenture, as to the execution thereof by

the said A. B., is witnessed by E. F., of , and G. H., of ;

and, as to the execution thereof by the said C. D., is witnessed by the

said G. H., of , and I. K., of . [The names, additions, and

places of abode of the witnesses niust be mentioned] : And which said

indenture is by the said A. B. required to be registered pursuant to

act of Parliament. As witness his hand and seal this day of

, one thousand eight hundred and .

A. B. (L. s.)

Signed and sealed in the presence of

E. F.

G. H.

29. memorial
of lease for
registra-

tion.

(i) As to Registration of leases, see

p. 569 et seq. of this volume.

If the lands lie in the West Riding of

the county of York, the memorial must

be directed to the Registrar of the office,

(see p. 572 of tiiis volume), thus:—'"To

the Registrar of the West Riding of the

VOL. II. G

county of York." The direction usually

heads the memorial.

This Precedent is ap])licable, mutatis

mutandis, to u memorial of an assign-

ment, or surrender. As to setting out

the parcels in a memorial of an assign-

ment, sec p. 571 of this volume.
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30. AFFI-

DAVIT, IN

LIEU OF

ATTENDANCE,
ON REGISTRA-

TION,

XXX.

Affidavit to be substituted for Personal Attendance on Registration,

in the cases noticed in j). 575 of this volume.

E. F. [one of the witnesses to the execution of the deed], of ,

maketh oath and saith, that he was present as a witness, and did see

the above-written memorial [or, the memorial hereto annexed] signed

and sealed by A. B,, of , (fee. [as the case may he] : And this

deponent further saith, that he was also present and did see the said

A. B. [as the case may he\ sign and seal, and as his act and deed

deliver the indenture, bearing date the day of , mentioned

in such memorial, and that the name A. B. [as the case may he\ set

or subscribed to the said indenture and memorial respectively, as a

party [or, parties, as the case may 6e] executing the same is, [or,

are, as the case may be'\ of the proper handwriting of the said A. B.

[or, (fee, as the case may be] ; and that the names E. F. and G. H.,

set or subscribed to or upon the said indenture and memorial

respectively, as the witnesses attesting the due execution thereof

by the said A. B., and, &c. [as the case may be], are of the proper

handwriting respectively of him this deponent, and of G. H., of, <fec.

[the other attesting witness.]

E. F.

Sworn at , in the ~]

County of , this I Y. Z.

davof , 18—.

XXXI.

31. NOTICE,

UNDER 1 & 2

VICT. c. 74.

Form of Notice of Owners intention to apply to Justices to Recover

Possession under the Act of 1 c§' 2 Vict. c. 74, to facilitate the

recovery of Possession of Tenements after due determination of

the tenancy [u).

I,
, [owner, or agent to , the owner, as the case may be,]

do hereby give you notice, that unless peaceable possession of the tene-

ment, [shortly describing it,] situate , which was held of me, [or

of the said , as the case may be, ] under a tenancy from year to

year, \or as the case may be,] which expired [or was determined] by

notice to quit from the said , [or otherieise, as the case may be,]

on the day of , and which tenement is now held over and

detained from the said , be given to [the owner or agent].

(?() See ante, vol. II., p. 5.30.
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on or before the expiration of seven clear days from the service of this 31. notice
notice, I, , shall on next, the day of , at of under 1 <fe 2

the clock of the same day, at , apply to her Majesty's Justices of ^^^^' ^' '^^'

the Peace acting for the district of
, [being the district, division,

or place in which the said tenement, or any part thereof, is situate,]

in Petty Sessions assembled, to issue their warrant directing the

constables of the said district to enter and take possession of the said

tenement, and to eject any person therefrom.

Dated this .

(Signed) .

To Mr. . [Owner or agent.]

XXXIT.

Form of Complaint before two Justices, under 1 <^ 2 Vict. c. 74, {x). 32. com-

The complaint of , [owner or agent, <fec., as the case mati 6e,l i \ c,

_

./ 'J UNDER 1 ol Z
made before us, two of her Majesty's Justices of the Peace actino- vict. c. 74.

for the district of , in Petty Sessions assembled, who saith that

the said did let to a tenement, consisting of , for

, under the rent of , and that the said tenancy expired [or

was determined by notice to quit, given by the said , as the case

may be] on the day of , and that on the day of

the said did serve on [the tenant overholding] a notice in

Avriting of his intention to apply to recover possession of the said

tenement (a duplicate of which notice is hereto annexed), by giving, &c.

[describing the mode in which the service was effected]; and that not-

withstanding the said notice, the said refused [or neglected] to

deliver up possession of the said tenement, and still detains the same.

(Signed) .

Taken the day of before us

(Signed) .

A duplicate of the notice of intention to apply is to be annexed to

this complaint.

VICT. c. 74.

XXXIII.

Form of Warrant to Peace Officers to take and give Possession, under 33.warrant,

\ S)2 Vict. C. 74 {x). UNDER 1 & 2

Whereas [setforth the complaint] We, two of her Majesty's Justices

of the Peace, in Petty Sessions assembled, acting for the of ,

do authorise and command you, on any day within days from

(aj) See ante, vol. I., p. 5.H0.

G G G 2
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33.WARHANT, the date hereof [except on Sunday, Christmas-day, and Good Friday,

UNDER 1 & ^ fo be added if necessary], between the lioors of nine in the forenoon
• and four in tlie afternoon, to enter, (by force, if needful), and with or

without the aid of—— , [the owner or agent, as the case may he,'\ or

any other person or persons whom you may think requisite to call

to your assistance, into and upon the said tenement, and to eject

thereout any person, and of the said tenement full and peaceable

possession to deliver to the said [the owner or agent].

Given under our hands and seals this day of .

To and all other constables and peace officers acting for the

district of .

XXXIV.

o4r. EXPENSES ^ Tahle of Sums to he paid by the Lessees ofthe Crownfor their pro-

portion of the Expenses attending the Preparing, Engrossing, and

LESSEES. Passing of their Leases, exclusive of the Expense ofEnrolling the

same in the Office of Land Iteveniie Records and Enrolments [y).

£ s. d.

When the property demised shall not exceed the yearly

value of 10/. . . .- . . . 10 10

yearly value of the premises shall exceed 10/.

and be less than 50/. . . . ..11110
premises shall comprise only one house, or farm,

or other single parcel of property, and the

yearly value thereof shall amount to 50?.,

and not amount to 100/. . . . . 12 12

if amounting to 100/., and not amounting

to 250/ 13 13

and if amoimting to 250/. or upwards . 15 15

premises shall comprise two or more houses, or

farms, and the yearly value thereof shall

amount to 50/., and not exceed 100/. . 15 15

if amounting to 100/., and not amounting

to 250/ 16 16

if amounting to 250/., and not amounting

to 500/. . . . . , . 17 17

and if amounting to 500L or upwards . . 21

{y) See ante, vol. I., p. 185, n. (s). s. 13; and all official papers formerly kept

The office of the Audi tor of Land Revenue, in the Auditor's otEce were transferred to

where Crown Leases were formerly en- the office of Land Revenue Records and

rolled, was abolished by 2 & 3 W. 4, c. 1, Enrolments, see ante, vol. L, p. 215.
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And when the premises shall consist wholly or principally

of building ground, and comprise sites for the

erection of houses thereon, not exceeding

five in number . . . . ,

if comprising sites for more than five and not

exceeding ten new houses . . . .

and if comprising sites for more than ten new

houses .....

£ d. 34. EXPENSES
PAYABLE BY

CROWN
LESSEES.

15 15

21

26 5
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ABATOR.
lease by, i. 49
effect of 8 & 9 Vict. c. 106, s. 6 ; i. 49

ABUTTALS,
in parcels, ii. 35

ACCESSIONAL TERM,
lease with grant of, on event, i. 673

ACCIDENT,
what considered, in neglect to apply for renewal, i. 759

ACCOUNT,
specific prayer for, not requisite in cases of charities, i. 361

" ACCUSTOMED,"
signification of " accustomably demised," i. 412

" usual or accustomed rent," i. 414. 465

ACKNOWLEDGMENT
of lease by feme covert, i. 87-8

ACTION,
right of, consequent on breach of contract, i, 731

not defeated by determination of lease, ii. 356

ACT OF PARLIAMENT,
power of leasing created by, must be strictly pursued, i. 447

See also Table of Statutes, at beginning of Vol. I.

" ACTS,"
signification of word, ii. 310

ACTS OF PARTIES,
if receivable in evidence in aid of construction of instrument, i. 725

"A DATU;'
effect of words, ii. 54-5

ADDITIONS
to property demised become part of parcels, ii. 32

"^ DIE DATUSr
effect of words, ii, 54-5
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ADMINISTRATOR. Sec Executor.

ADMISSION
of copyholder not necessary' to his lease, i, 116

ADVOWSON
may be leased, i. 24
whether demisable by tenant in tail under 32 Hen. 8. c. 28; i. 70. 72
appendant may pass under word appurtenances, on lease of manor,

ii. 34

AFFIRMATIVE.
distinction between a particular power affirmative, and a general power

restrained by a negative, i. 75. 247. 426

AGENT,
agreement or lease by, binding on prmcipal, i. 390

not if in contravention of authority, i. 390
cannot personally take benefit of contract, i. 391
should execute deed in name of principal, i. 391

otherwise personally liable, i. 391
efi'ect of lease made in name of, i. 391
usual form of agreement by, i. 392
power of, not capable of delegation, i. 392
eifect of lease made by, reserving rent to principal, i. 392

where lease inter partes, i. 392
need not be authorised in writing to contract for lease, i. 393
must be authorised by deed to execute deed, i. 393

or to demise incorporeal hereditaments, semble, i. 393
testator cannot appoint executor agent to lease in devisee's name, i. 393
lease by principal to ; by client to attorney ; by ward to guardian ;

by cestui que trust to tnistee ; by mortgagor to mortgagee, i. 659
though good at law, viewed with jealousy in equity, i. 559
proof of propriety of bargain rests on lessee, i. 560
advisable to employ mediation of third party, i. 561
costs, i. 561
on setting lease aside, lessee allowed for lasting improvements,

i. 562
effect of length of acquiescence by principal, i. 562

AGREEMENT FOR LEASE
by coi-poration, whether Common Seal necessary, i. 179
signature of, contemplated by Statute of Frauds, i. 568
sealing not necessary to validity of, i. 569
not originally binding, established by subsequent acts of acknowledg-

ment, i. 569
not signed by plaintiff to suit may be foundation of suit for specific

performance, i. 570
signature of, where dispensed with on ground of part performance,

i. 571. See further. Part Performance.
bare promise of a lease cannot be enforced, i. 574
statute of frauds may be insisted on as a defence, though party admit

agreement, i. 578
form of, i. 579

lease distinguished from, i. 579, et seq.

in what cases the question can now occur, i. 579
no particular form of words necessary to constitute, i. 581-2
consequences of the distinction, i. 582

distress not supported by, i. 582
copyholds not forfeited by, i. 582
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AGREEMENT FOR LEASE—(continued)

cases which have been held to amount to, i. 582, et seq.

where want of certainty, i. 588
where circumstances of inconvenience attendant on contrary con-

struction, i. 591

with reference to nature of estate—copyholds, i. 593
freehold, infuturo, i. 596

declaration that instrument is to operate as, i. 598
merely denominating instrument an agreement will not give it

that operation, i. 598
nor stipulation for future lease, i. 598. 605

cases which have been held to amount to lease, i, 598
effect of taking possession, i. 610
in cases of doubt advisable to have instrument stamped as a lease and

agreement, i. 610
only one penalty payable, i. 611

construction not governed by stamp, semble, i. 611
stipulation for enjoyment for a year, i. 611
consequences of, i. 611
performed by procuring one to be granted, i, 613
not tantamount to covenant for title, i. 613
party agreeing to grant lease not bound to procure release of equity of

redemption, i. 613
but owner of equity of redemption must concur, i, 613
party holding under agi-eement may be ejected at end of term con-

tracted for, without notice, i. 613
does not imply that premises shall be fit for purposes of lessee,

i. 613
broken, if party disable himself from performing it, i. 619
admissibility of parol evidence, i. 640. See Parol Evidence.
in writing, may be discharged by parol, i. 650
for sale of freehold to tenant at will determines tenancy, i. 656
stamp on, ii. 564

AGRICULTURE. See Husbandry.

ALIEN,
power of Crown over lands purchased by, i. 222
lease for years to alien merchant good, i. 531
power of Crown over freeholds, on office found, i. 531

to grant license to hold, i. 531
privileges of, under 7 & 8 Vict. c. 66 ; i. 532
may take as executor or administrator, i. 533
right of, to wife's term, i. 533
leases to alien artificers formerly void by 32 Hen. 8. c. 16 ; i. 533

construction of act, i. 533
enemy cannot be lessee, i. 534

ALLOTMENT WARDENS,
power of, to lease, i. 385

ALLOTMENTS,
lease of, by ecclesiastical corporation, under inclosure act, i. 249

ALTERNATIVE,
rent may be reserved in the, ii. 106

"ANCIENT"
signification of " usual or ancient and accustomed rent," i. 414. 466
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"AND"
word, when signifying "or," i. 452

ANIMALS (LIVE)
may be leased, i. 26
no strict reversion in, i. 27

young of, right to, i. 27

ANNUITY
chargeable on renewed term, i. 767

APPOINTMENT.
lease under power operates as an appointment of use, i. 519

APPORTIONMENT OF RENT
where lease granted in part under power, and in part out of owner-

ship, i. 470
where part of lands let separately, i. 471

advisable to authorise leases at pro rata rents, i. 472
effect of 4 Will. 4. c. 22, on leases under powers, i. 482
with reference to land and estate, ii. 130

by act of God, ii. 130
if premises burnt by wildfire, ii. 130

surrounded by fresh water, ii. 130
sea water, ii. 130

by act of law, ii. 131

descent of reversion among coparceners and partition, ii.

131
other examples, ii. 131

by act of the parties, ii. 132
examples, ii. 132
effect of redemise by lessee to lessor, ii. 134 ^^
cannot be effected by lessee's own act, ii. 135 ^
effect of underlease, ii. 135 •

assignment by one of two lessees, joint-tenants, ii. 135
by act of strangers, ii. 135

eviction by stranger claiming by superior title, ii. 135
lessee must have been subject to entire rent, ii. 136
no apportionment on lease of land and chattels, ii. 137

without eviction, ii. 137
under "Lands' Clauses Consolidations Act, 1845;" ii. 138

with reference to time, ii. 138
not knowTi at common law, ii. 138
consequences, ii. 139
by act of 11 Geo. 2. c. 19; ii. 140
who vdthin the act, ii. 141

tenant in tail, ii. 141

after possibility, &c., ii. 141

ex proinsione viri, ii. 141

pur autre vie, ii 141

on demise of tithes and glebe, ii. 141

land-tax, quit-rent, not within, ii. 142
under bankrupt act, ii. 142
by 4 Will. 4. c. 22 ; ii. 143
confined to demise.s in writing, ii. 145
does not extend to lease by tenant in fee, ii. 145

lessor alone cannot effect, ii. 146
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APPORTIONMENT OF RE'NT—(co}itimied).

effect of cuntract for sale of reversion of part of premises, with

apportioned rent, ii. 146

jury may apportion, ii. 146

who to show value of land for, ii. 146

relief in equity against, ii. 146

exposes tenant to several distresses, ii. 147

tenant protected by statute of Anne till notice of severance of

reversion, ii. 147
proviso for o£ re-entry not apportionable by act of parties, ii. 332

"APPURTENANCES,"
signification of, ii. 33
when word passes turbary, ii. 33

a sheep-walk, ii. 33
a curtilage, ii. 33
a garden, ii. 33
lands occupied with house, ii. 33
demesne lands, ii. 33
an advowson appendant, ii. 34
a way, ii. 34

ARBITRATION,
reference to, by Commissioners of Woods and Forests, &c., i. 200

ARCHBISHOP
is a sole corporation, i. 177

ARCHDEACON
is a sole corporation, i. 177

ASSIGNEE
of lessor may take advantage of estoppel, i. 58

though lessor bankrupt, i. 58
of lease bound by estoppel, i. 60

by estoppel cannot sue lessor, i. 60
of lease liable to covenants running with land, i. 102

power of leasing may be originally limited to, i. 404
of agreement entitled to specific performance, i. 629
or lessee suable at option of lessor, ii. 354
effect of notice on, with regard to his liability on covenants, ii. 412

of lease not liable for rent previously due, or covenants previously

^.i*"^'^ broken, ii. 416
may determine liability by as.signing over, ii. 416
as to moral right to assign over, ii. 418

A
signification of term assignee, ii. 419
who within, ii. 419

of lease, assenting, liable without taking possession, ii. 422
effect of deposit of lease by way of security, ii. 423
effect of covenant by, to indemnify assignor against future rent and

breaches of covenant, ii. 427
effect of assignment subject to payment of rent and performance of

covenants, ii. 428
fS/ equitable assignee liable in equity, ii. 430
' in nature of simple contract only, ii. 430

ASSIGNEES OF BANKRUPT. See Bankrupt.

ASSIGNEES OF INSOLVENT. See Insolvknt.
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ASSIGNMENT,
distinguished from lease, i. 9. 101

distinguished from agreement to assign, i. 19
reservation of rent and power of distress will not convert into under-

lease, i, 102
of copyhold lease, license not necessary to, i. 110
covenant in i*estraint of, without license, ii. 238
may be general or special, ii. 238 .>

not a usual covenant, ii. 160. 238 /'•
"

nature of property immaterial, ii. 248
insertion or omission of word assigns immaterial, ii. 248

what a breach, ii, 250. See further, Analysis, at beginning of

Vol. I.

on whom covenant binding, ii. 263
whether it runs with the land, ii. 267
proof of breach rests with lessor, ii. 276
eifect of parol license, ii. 277
lessee, and not intended assignee, bound to procure license, ii. 277
license not revoked by alienation of reversion, ii. 277
no relief in equity from forfeiture for breach, ii. 278
whether discovery of assignment enforceable, ii. 278
in pleading to action of debt, lessee need not aver that lessor had

notice of it, ii. 356
by lessee, eifect of, ii. 352. 400
principles on which covenants run with the land, ii. 400
where assignee bound without being named, ii. 401

examples, ii. 401
where assignee bound only if named, ii. 405

distinction between things in esse and things not in esse at the time
of the demise, ii. 406

examples, ii. 406
where assignee not bound even if named, ii. 408

examples, ii. 408
effect of notice on assignee, ii. 412

covenants relating to mere personality will not run with it, ii. 413
by lessee for benetit of creditors, effect on tenancy, ii. 459
forfeiture for breach of covenant in restraint of, not relieved against

in equity, ii. 483
of lease, as to registration of, ii. 571

notice of unregistered instrument, ii. 571
of reversion. See Reversion.

ASSIZE,
writ of, abolished, i. 132, n. (t)

"AT"
word, coTisitned from, ii. 66

" A TEMPORE CONFECTIONIS;'
effect of words, ii. 54-5

ATTAINDER,
lease to person under, forfeitable to crown, i. 535
effect of, as regards lessee's liability, ii. 353

ATTENDANT TERM. See Outstanding term.

ATTESTING WITNESS. See Witness.
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ATTORNEY,
lease to, by client, i. 559

though good at law, viewed with jealousy in equity, i. 55!). Sec
further, Agent.

deed should be executed by, in name of principal, ii. 15

of lessor has no claim on lessee for costs of preparing lease, ii. 539
letter or power of. See Power of Attorney.

ATTORNMENT,
effect of, before statute of Anne, ii. 57
now unnecessaiy, ii. 58

AUCTIONEER,
omission to stipulate for non-production of lessor's title, good defence

to action by, i. 618

AUDITA QUERELA,
nearly obsolete, i. 732 ; ii. 356

AUDITOR OF LAND REVENUE,
office abolished, i. 215

AUGMENTATIONS,
power to ecclesiastical corporation to lease for carrying into effect

3 & 4 Vict. c. 113, relative to, i. 256

AULNAGER, OFFICE OF,
may be leased, i. 25

AUTRE VIE,
whether tenant jowr, within apportionment act of 11 Geo. 2. c. 19 ; i. 141

AVOWRY. ^eeRENT.

BAILIFF
cannot lease, except at will, i. 390

unless power confen-ed, i. 390
BANKRUPT,

appointment by, in interval between act of bankruptcy and adjudication

void, i. 382
assignees of, may exercise powers vested in bankrupt, exerciseable for

his own benefit, i. 382
except nomination to vacant benefice, i. 382

may exercise powers of leasing of bankrupt, i. 382

ought to sell, not to lease, i. 382
entitled to specific performance of his agreement to take lease, i. 629

lessee becoming, effect of on tenancy, ii. 353. 433
right of assignees of, to reject term, ii. 434
petition to order them to elect, ii. 440

effect of 1 & 2 Will. 4, c. 56, ii. 442
whether it has not deprived assignees of right to reject bankrupt's

lease, ii. 443
and consequences, ii. 448

whether parol lease within sect. 75 of 6 Geo. 4, c. 16 ;
ii. 450

that section is confined to cases between lessor and lessee, ii. 450

liability of surety, ii. 451
lessee surrendering as bankrupt to lessor cannot afterwards deny

bankruptcy, and bring trover for lease, ii. 451

assignees of bankrupt not entitled, on assignment, to covenant for

indemnity against future rent and breaches of covenant, ii. 452

assignee taking lease of bankrupt's estate liable for loss, ii. 452

determination of lease on lessee's becoming, ii. 516
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BARGAIN AND SALE ENROLLED,
general power of leasing cannot be contained in, i. 396

though reserved to bargainor, i. 396
particular power in favor of party paying consideration, may, i. 397

BARGAINEE
cannot maintain trespass before entry, i. 23
lease by, before enrolment of bargain and sale, i. 49. 50
effect of subsequent enrolment, i. 49. 50
effect of 8 & 9 Vict. c. 106, s. 6 ; i. 49. 50

BARON AND FEME,
effect of lease by them, he being tenant for life with reversion to her,

i. 101

nature of estate of, i. 138
husband's power of leasing wife's estate at common law, i. 139
effect of their joint lease, i. 140
effect of death of husband in wife's lifetime, i. 140
whether lease void, or voidable by her sui-viving, i. 140
where lease by parol, i. 140

deed, i. 142
conflict of authorities, i. 142, et seq.

after avoidance of lease, lessee may plead non dimiserunt, i. 148
after taken husband may confirm lease by, i. 148
party claiming paramount cannot, i. 148
whether principle of confirmation applicable to lease by way of mort-

gage, i. 148
effect of enabling statute of 32 Hen. 8. c. 28, i. 68. 152

construction of provisions, i. 154
does not extend to copyholds, i. 154
reservation of rent under, i. 155

husband's contract, whether binding on surviving wife, i. 155-6

leaseholds not affected by act, i. 155
husband's power over at common law, i. 155

husband's executors entitled to rent on underlease, i. 157

effect of 3 & 4 Will. 4. c. 74 ; i. 158, et scq.

wife may lease, as feme sole, with husband's concurrence, i. 158

deed to be acknowledged by her, i. 159
how, when abroad or ill, i. 159

certificate of acknowledgment to be filed, i. 161

copy to be evidence, i. 162
when husband's concurrence may be dispensed with, i. 162

may take as joint lessees, i. 540
debt for rent lies against them jointly, i. 540
husband may by deed exclude wife, i. 540

but not by will, i. 540
husband underletting may sue without wife, i. 540
rights and liabilities of wife surviving, i. 540

not liable in covenant, i. 540
wife may renounce lease on husband's death, i. 540
lease by, at will not determined by his death, i. 655. See also Feme
Covert.

BASE FEE,
not now merged in reversion, i. 93

BASTARDY,
disposition of interests of Cro^\^l in cases of, in Scotland, i. 207
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BEAD HOUSES,
master or guardian of, how aifected by restraining acts of 13 Eliz. c 10

and 14 Eliz. c. 14; i. 241

BEDFORD LEVEL,
as to registration within, ii. 571
lessee of lands within, estopped from pleading, lease void for want of

registration, i. 59

BEER,
whether covenant of lessee by public house to purchase beer of lessor

will run with land, ii. 410

"BELONGING,"
signification of word, ii. 34

BENEFICE,
assignees of bankrupt cannot nominate to vacant, i. 382
the like of assignees of insolvent, i. 382

assignees of petitioner for protection from process, i. 383
signification of, in 1 & 2 Vict. c. 106, relative to ecclesiastics being

lessees, i. 551

BERWICK-UPON-TWEED,
act of 12 Car. 2. c. 24, does not affect custom of, relating to orphans,

i. 379

"BEST RENT,"
signification of, i. 483
what is, is a question for a jury, i. 483

BISHOP,
is a sole corporation, i. 177
covenant by, to pay all charges, &c, will not include land tax, ii. 172

BLIND PERSON,
lease by, good, i. 46

unless obtained by fraud, i. 46
also deaf and dumb, lease by, void, i. 46

" BODY CORPORATE,"
signification of, under Municipal Corporations Act, 5 & 6 Will. 4. c. 76 ;

i. 313, n. (i)

BOND
for payment of rent, stamp on, ii. 563

" BOROUGH,"
signification of, under Municipal Corporations Act, 5 & 6 Will. 4. c. 76

;

i. 313, n. (f)

BOROUGH ENGLISH,
descendible freehold goes according to custom of, i. 688

BREACH.
party guilty of breach of agreement not entitled to specific performance

of covenant to renew, i. 747

unless breach would be relieved against in equity, i. 747
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BUILDING.
power of Crown to grant leases for, i. 190

ecclesiastical corporations to grant leases for, i. 254. 269
municipal corporations to grant leases for, i. 315

usual term of lease for, i. 350. 424
direction in articles for settlement that settlement shall contain all

usual powers will not authorise power to grant leases for, i. 425
under power to grant lease for, lease should contain covenant to

build, i. 518
covenant for quiet enjoyment not a covenant to rebuild in case of

fire, ii. 121

covenant by lessor to build in case of fire, or rent to cease, not usual,

ii. 161

stamp where building or improvement forms part of consideration for

lease, ii. 552

BUSINESS
distinguished from trade, ii. 231

CAMBRIDGE,
leases of lands belonging to, i. 282

CANCELLATION
of lease, no surrender, ii. 502

CANONS,
members of Chapter now styled, i. 177, n. (i), 543, n. (t)

CERTAINTY
of commencement, duration, and end, necessity for, in lease for years,

ii. 50. See further. Commencement, Duration, Determination.

CESTUI QUE TRUST
cannot grant legal lease without trustee, i. 123

lease by, may operate by estoppel, i. 123

or give title in equity, i. 123

lessee of, a trespasser against trustee, i. 123

both trustee and cestui que trust should concur, i. 123
all cestui que trusts, if more than one, should concur, i. 124
mode of reserving rent on lease by, and trastee, i. 124
covenants, with whom entered into, i. 124

lease by, to trustee, i. 559
though good at law, viewed with jealousy in equity, i. 559. See

further. Agent.
right of, to specific performance, i. 636
of lease not liable at law for rent, ii, 164

otherwise in equity, ii. 164

covenants entered into with, will not run with land, ii. 415

CESTUI QUE USE,
lease bv, before entry, i. 49. 51

effect of 8 & 9 Vict. c. 106. s. 6; i. 49. 51

CESTUI QUE VIE,
presumption of death of, under 19 Car. 2. c. 6 ; i. 694
no legal presumption as to particular time of death, i. 695
proof of existence of, i. 696

under 6 Anne, c. 18 ; i. 698
costs of proceeding under, i. 701
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CHAMBERLAIN
of City of London may take chattels in succession, i. 542

CHANCELLORS OF CATHEDRALS
within 32 Hen. 8. c. 28 ; i, 239

CHANCERY, COURT OF,
could not lease infant's lands till 11 Geo. 4 & 1 Will. 4, c. 65; i. 35
nor lunatic's lands, i. 38

CHANTERS,
leases by, i. 239, n. (z)

CHAPEL,
power to Crown to grant site for building, i. 203
the like in Scotland, i. 208

CHAPTER,
members of, now styled canons, i. 177. n. (i.)

CHARITIES,
leases by trustees for, i. 347

jurisdiction of Chancery over, i. 347
grounds of, i. 348. 349

inadequacy of consideration, i. 348. 358
unreasonable length, i. 348

length of enjoyment no bar to relief, i. 348
duties of trustees of, with regard to leases, i. 348

lease with covenant for perpetual renewal not sustainable, i. 351

lease with covenant for nine renewals sustained, where improve-

ments by lessee, i. 352
long term, when allowed, i. 352
proof of reasonableness of lease devolves on parties to it, i. 353

test is, whether lease a breach of trust, i. 355
example, i. 355

lease not impeachable, because fine taken, i. 357
nor from increase of value of premises from adventitious cir-

cumstances, i. 357
trustees for, cannot exceed term prescribed by founder, i. 357

nor can Court of Chancery, i. 358
though Court may control power of trustees, i. 358
undervalue must be considerable, i. 358
governor of, ought not to be lessee, i. 359

relation of trustee of, being lessee, suspicious, i. 359

lands should be valued before grant of lease, i. 361

mode of administering relief, i. 361

lasting improvements allowed for, i. 362

underlessee not generally disturbed, i. 362

the like of his assignee, i. 362
personal covenants not allowed to remain, i. 363

covenants, practice with regard to, i. 363

whether property subject to charitable trust, i. 364

municipal corporations deprived of trust estates of charities, i. 365

how vested in Court of Chancery, i. 366

CHATTELS
may be leased, i. 26
cannot go to corporation .sole in succession, i. 539

except by custom, i. 542

A'OL. II. 11 n II
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CHATTELS—(co7itmtied).

writing not necessaiy to grant of, ii. 1

stamp on leases of, ii. 558

CHATTEL INTEREST,
power to lease for chattel interest will not authorise freehold lease, i. 425

nor vice tersd, i. 425

" CHATTEL REAL,"
signification of, i. 3

CHIROGRAPHER,
lease of office, i. 26
office abolished, i. 26, n. («).

CHURCH,
power to Crown to grant site for building, i. 203
the like in Scotland, i. 208

CHURCH RATE
not included in covenant to pay taxes imposed on land, ii. 172

CHURCHWARDENS AND OVERSEERS,
powers to lease, i. 320, et seq.

to take and hold lands, i. 321

whether parochial trast property taken from trustees, and vested in,

i. 322. 331
must be as described as, in declaration, i. 325
extension of powers by 1 &2 Will. 4. c. 42 ; i. 325
leases to, i. 551, et seq.

not a proper body corporate under 59 Geo. 3. c. 12 ; i. 553

one churchwarden or overseer may order distress without consent of

all, i. 553
have no corporate seal, i. 558
cannot appoint attorney, semble, i. 558

CLERGY. See Ecclesiastical Corporations.

CLERK OF THE CROWN, Q. B.

lease of office, i. 26

CLERK OF THE PIPE,
lease of office, i. 26
office abolished, i. 26, n. {b)

CLIENT,
lease by, to attorney, i. 559

though good at law, viewed with jealousy in equity, i. 559. See-

further, Agent.

COLLATERAL COVENANTS. See Assignee ; and Reversion, Assign-

ment of.

COLLEGES,
master and fellows of, power of leasing at common law, i. 238

how affected by restraining acts of 13 Eliz. c. 10, and 14 Eliz. c. 14 ;

i. 241

COLONIES,
act of 11 Geo. 4 and 1 Will. 4. c. 65, relating to infant's leases,

extends to, i. 35
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COMMENCEMENT
of lease for years, ii. 50
distinction between commencement in interest and in computation of

time, ii. 50
must be reducible to a certainty, ii. 50
may commence on lessor's death, ii. 50
may depend on condition or contingency, ii. 51

not on a double contingency, ii. 51

in 2>rcesenti, ii. 52
conferring immediate right to possession, ii. 52
operating as a concurrent lease, ii. 52

infuturo, ii. 52. 59
operating as a reversionary lease, ii. 52. 59

lease in reversion, ii. 52. 59
freehold lease cannot commence infuturo, at common law, ii. 52. 59

otherwise under powers and uses, ii. 53
in immediate possession, ii. 53
when habendum is from a day preceding, ii. 53

expiration of former lease, ii. 54. 60
when lease executed after date, ii. 53
eiFect of words /r(«ra the day of the date, &c., ii. 56
where lease concurrent, ii. 57
when made by parol, ii. 58-9

deed-poll, ii. 58-9

indenture, ii. 58-9

from expiration of supposed lease not in existence, ii. 63. 69
effect of misrecital, ii. 63-4

where no time mentioned, ii. 65
where period left uncertain, ii. 65
at construed /ro?rt, ii. 66
effect of alteration of style on, ii . 66

where lease by deed, ii. 66
parol, ii. 67

influence of custom, ii. 66-7

COMMENDAMS,
nature of, i. 294, n. {t), 303
distinction between commendam recipere and commendam retinere,

i. 294, n. (0, 303

COMMISSIONERS OF WOODS AND FORESTS. See Crown.

COMMITTEE OF LUNATIC. See Lunatic.

COMMON
power to churchwardens and overseers to inclose from waste or com-

mon for use of parish, i. 325

COMMON, RIGHT OF. See Right of Common.

COMMON, TENANTS IN,
nature of estate, i. 1 31

may concur or sever in leasing, i. 131
nature of their lease, i. 131
no estoppel on lease by, as interest passes, i. 132
reservation of rent by, i. 132
right to join or sever, or to be joined or severed, in action, i. 132

where action in the realty, i. 132
personalty, i. 132

debt, i. 133
covenant, i. 133

H H n 2
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COMMON, TENANTS m— (continued)

usual practice in leases by, i. 13G
payment of rent to one of several, effect of, i. 13G
lessee of, necessaiy party on bill for partition by, i. 137

entitled to his costs, i. 137
lessees may take as, i. 540
words of severance necessaiy, i. 540
death of one of several, lessees, does not detei-mine tenancy at will, i. 655
distinction between reserration and grant o£ rent by, ii. 106

COMPENSATION ^ ^
out of assets of deceased donee of power of leasing, not decreed to

tenant under defective execution, i. 410

CONCLUSION. See Estoppel.

CONCURRENT LEASES,
restraint on, by ecclesiastical corporations, i. 245
nature of, i. 442. 444 ; ii. 52
whether grantable under power to lease in possession, i. 447.464. See

further, Commencement.
can only be surrendered by operation of law, ii. 511

CONDITIONS
contained in powers of leasing discretionaiy , i . 395
precedent must be performed to entitle party at law to renewal, i. 734
when dispensed with, i. 734
of re-entiy distinguished from covenant, ii. 324
not apportionable by act of parties, ii. 332

CONFIRMATION,
voidable lease, capable of, i. 32
may be by deed, parol, or conduct, i. 32
by mortgage, i. 32
heir may confirm, i. 32
stranger cannot, i. 32
feme covert's lease without husband not capable of, i. 48
lease by disseisor capable of, i. 51
disseisee may apportion, i. 51

lease by tenant in tail not according to 32 Hen. 8. c. 28, capable

of, i. 85
what acts amount to, i. 85
void lease not capable of, i. 85
lease of tenant for life, when determined, not capable of, at law, i. 95
may be, under circumstances, in equity, i. 95

remainder-man may confirm during life of tenant for life, i. 96
privilege of, not capable of delegation, i. 148
whether principle of, extendible to lease by way of mortgage, i. 148

(^ seq.

of ecclesiastical leases, i. 238
signification of term, i. 292
by patron, when necessary, i. 292
of archbishops' and bishops' leases, i. 293
of a dean's leases, i. 297
of deans' and chapters' leases, i. 297
of prebendal leases, i. 300
of archdeacons' and deacons' leases, i. 301
of parsons' and vicars' leases, i. 301
of perpetual curates' leases, i. 304
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CONFIRMATION—(con^wwec?).

by construction of law, i. 304
by corporation aggregate, i. 304
may precede or be subsequent to lease, i. 304
period within which to be obtained, i. 306
endurance of, i. 307
apportionment of, i. 308
lease under power void for defective execution, not capable of, by

remainder-man, i. 524
of lease by infant, i. 529
effect of, as regards lessee's liability, ii. 353

CONSENT,
where required to execution of power of leasing, i. 404
solemnities attending, i. 404

CONSIDERATION,
in leases by Crown, i. 233
inadequacy of, ground for annulling lease of trustees of charities,

i. 348. 358
must be considerable in amount, i. 358

necessity for, to support bill for specific performance, i. 628
for lease usually stated in the testatum, ii. 19
different kinds, ii. 19
receipt for, ii. 19
fraudulent, immoral, or usurious, vitiates lease, ii. 20
expressed, regulates stamp, ii. 553

CONSTRUCTION.
rules for construction of power of leasing, i. 397

same at law and in equity, i. 398
decisions on ecclesiastical leases applicable to, i. 398

of instrument, same in every court, i. 707
as to acts of the parties being received in evidence in aid of, i. 725
in favor of the Crown, ii. 66
of Reddendum, rules for, ii. 126
of general covenant to repair, ii. 196

CONTINGENT INTEREST,
IgcIsg of 1 49
effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49

CONTINGENT REMAINDER,
lease by owner of, i. 53

as to execution of power of leasing by trustee to preserve, i. 403

CONTRACT. /SfeeAoEEEMENT.

CONTRACT, PRIVITY OF,
nature of, ii. 351. See further. Privity.

CONTRIBUTION
to fines for renewals, i. 774. See further, Renewals.

CONTROLLER
of making out process in C. B., lease of office, i. 26
of sealing writs, lease of office, i. 26
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COPARCENERS,
tenants in tail, lease by, under 32 Hen. 8. c. 28 ; i. 78
nature of estate, i. 137
may concur or sever in leasing, i. 137
nature of their lease, i. 137
cannot sever in avowry for rent, i. 137
lease by one of two coparceners in tail under 32 Hen. 8. c. 28; i. 138
lease for life by one no severance, i. 138

COPYHOLDER,
power of, to lease copyholds, i. 105

by custom, i. 105
license, i. 105

particular customs, i. 106
lease for term not authorised occasions forfeiture, i. 106

lord may waive, i. 106
lease good against all but lord, i. 106
under custom to lease for years, cannot lease from future day, i. 107
wife not aifected by husband's foi'feiture, i. 107
lease by infant, no forfeiture, i. 107
none but lord can take advantage of forfeiture, i. 107
lease granted by, under license, no forfeiture, i. 107
must pursue terms of license, i. 109
may lease for shorter term, i. 109
cannot take advantage of lease not being waiTanted by license, i. 1 10

powers of ecclesiastical corporations to lease copyholds, under 5 & 6
Vict. c. 108 ; i. 110

effect of lease by, i. Ill

lessee of, need not be admitted, i. 111.

may maintain ejectment, i. 112
lord cannot disturb lessee of, with license, on lessor's death without

heirs, i. 112
nor on lessor's forfeiture, i. 112

distinction between lease, and contract for lease, by, i. 113. 582
examples, i. 113 e^ aeq.

admission of, not essential to his lease, i. 116
lease by, takes precedence of widow's free-bench, unless custom to

contrary, i. 116
recommendations of Real Property Commissioners, i. 117
provisions for enfranchisement made by 4 & 5 Vict. c. 35, and 6 Vict.

c. 23 ; i. 118
copyhold interest extinguished, bv taking common law lease of copy-

hold, i. 537
or of manor, i. 537
remainder-man not prejudiced, i. 537.

license to demise. See License.

COPYHOLDS
not within 32 Hen. 8. c. 28 ; i. 72. 154
license not necessary for assignment or underlease of, i. 110
not affected by 59 Geo. 3. c. 12 ; i. 325
license to demise copyholds part of Duchy of Cornwall, i. 338.

not within a power of leasing lands, excepting demesnes, i. 423
not forfeited by agreement for lease, i. 133. 582
where a lease for a certain term in copyholds, with covenant for further

term, decreed, i. 669.
stamp on license to demise, ii. 568
as to registration, of leases of, ii. 570
license to demise. See License.
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CORN RENT,
invention of, to whom ascribed, i. 283

CORNWALL, DUCHY OF,
title of Duke of Cornwall, succession to, i. 217
lease by Crown of lands belonging to, i. 218

at common law, i. 218
under statutes, i. 218

for building and improvement, i. 219
inrolment of, i. 221

stamp on leases of Duchy lands, ii. 563

CORNWALL, DUKE OF, See Duke of Cornwall.

CORODIES
may be leased, i. 24

CORONER,
lease of office, i. 26

CORPORATIONS, IN GENERAL,
different kinds, i. 176
objects of institution, i. 176
either sole or aggregate, i. 177
cannot lease except by deed under common seal, i, 177; ii. 1

omission in pleading to declare lease to be under common seal, cured

by verdict, i. 178
though not under common seal, lessee may by entry become tenant

from year to year, i. 178
lease under common seal needs no delivery, i. 178

unless made under power of attorney, i. 178
may maintain debt or assumpsit for use and occupation, i. 178
proof of seal of, i. 179
as to lease by, to individual member of, i. 181. 542
court will not judicially notice non-existence of, i. 182
title of, should be correctly stated, i. 182
effect of misnomer, i. 182

examples, i. 182
lease by, for charitable purposes does not require enrolment, i. 184
by custom of London, parson and churchwardens are a corporation,

i. 320
guardians of poor constituted one, i. 330
in general may take leases, not contrary to statutes of mortmain, i. 541,

See also Mortmain.
cannot take as lessees otherwise than by deed, i. 542
lease to corporation aggregate, will go to successors, i. 642

sole, will not, i. 542
and layman, effect of, i. 639. 542

aggregate for life, effect of, i. 542

sole cannot lease to himself, i. 543
churchwardens and overseers are not a proper corporation under

59 Geo. 3, c. 12 ; i. 553
visitor and guardians of poor, constituted a corporation, i. 554

when deed implied, ii. 2

CORPORATIONS, ECCLESIASTICAL. See Ecclesiastical Corporations.

CORPORATIONS, MUNICIPAL. See Municipal Corporations.
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CORRESPONDENCE,
a lease may be collected from, ii. 3. 23

COSTS
practice of court with regard to, on annulling lease by charity trustees,

i. 363
of application to court for renewal of lunatic's lease, i. 740
of obtaining relief on laches in applying for renewal, i. 760

COUNCIL
of municipal corporations, power to dispute leases, i. 316
person interested in contract with council not qualified to be councillor,

i. 318
remedied by 5 & 6 Vict., c 104, i. 318

extension of leasing power by 6 & 7 Will. 4, c. 104; i. 319

COUNTERPART,
lessee of Crown land to execute, i. 194
as to execution of, where lease made under power, i. 513
object of, i. 513
evidence of, i. 514
need not be contemporaneous with lease, i. 514
mere refusal to execute, no bar to future application for specific per-

formance, i. 637
unless refusal amount to abandonment of contract, i. 637

of lease, nature and effect of, ii. 348
proper place for, ii. 348
production of, no variance on profert of lease, ii. 356
at whose expense, ii. 540
custody and production of, ii. 541

stamp on, ii. 550. 562
distinguished from duplicate, ii. 562

COUNTY.
where parcels situate should be accurately stated, ii. 27

COUNTY RATE
is not a parliamentary tax, ii. 169

COURT OF REVIEW. See Review, Court of.

COVENANT,
bishop not bound by predecessors', unless usual, i. 84
running with land affects assignee personally, i. 102
lessee's, how entered into on lease by mortgagor and mortgagee, i. 174
with whom entered into on leases of lands parcel of Duchy of Corn-

wall, i. 339
personal, not allowed to remain on annulling lease by charity trustees,

i. 363
agreement for lease not tantamount to covenant for title, i. 613
advisable for lessee to have, for production of lessor's title, i. 619
for renewal runs with reversion, i. 731
release of, when advisable, i. 732
for renewal runs with land, i. 734
whether action of, maintainable without execution of deed by cove-

nantor, ii. 5

not implied on woxdi grant, when, ii. 9
for quiet enjoyment, implied on word demise, ii. 9. 155
between two, that a third shall have land for vears. no lease, ii. 13^
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COVENANT—(coMi!w«ccO.

by one with another, that his executors shall have land for years, no
lease, ii. 13

plea of satisfaction by distress no answer to action of, for nonpayment
of rent, ii. 100

what are usual covenants, ii. 155. See further. Usual Covenants.
principles on which they run with the land, ii. 400. See further,

Assignment by Lessee.

to insure, ii. 220. See further, Insurance.

to pay rent, ii. 162. See Rent.
to pay taxes, &c., ii. 169. See further, Taxes.
for quiet enjoyment, ii. 284. See further. Quiet Enjoyment.
to repair, ii. 182. Sec further. Repair.

in restraint of assignment without license, ii. 238. See further^
Assignment.

to restrain trading on premises, ii. 229. See further, Trade.

COVENANT TO STAND SEISED.
general power of leasing cannot be contained in, i. 395

though reserved to covenantor, i. 395
not valid though appointment made to relation, i. 395
averment of relationship not admitted, i . 396

particular power of leasing to relation may, i. 396
averment admitted, i . 396

CREDITORS,
effect on tenancy of assignment of property by lessee for benefit of,

ii. 459

CROWN
cannot plead infancy, i. 33
not bound by estoppel, i. 55
is a sole corporation, i. 177
restraint on leases by, i. 184
mode of making leases by, before reign of Geo. 4 ; i. 185
leases of Crown lands now made hy Commissioners of Woods and

Forests, &c., i. 185
as to hereditaments within ordering and survey of Exchequer in

England ; hereditaments in Ireland ; and in islands of Man
and Alderney, i. 186

operation of 10 Geo. 4. c. 50 ; i. 185
effect of, on existing contracts, i. 186
confirmation of prior acts, i. 187

office of Surveyor-general united to office of Commissioners of

Woods and Forests, i. 187

effect of union, i. 188

quorum of commissioners, i. 188. 198

previous survey of premises to be made, i. 189

authority of Lord High Treasurer or Commissioners of treasury

to be obtained, i. 189
term of lease, i. 190
subjects of lease and exemptions, i. 191. 201

encroachments on royal forests, i. 191

royal forests for railways, i. 192

commencement of term, i. 192

reservation of rent, i. 192

in building leases, i. 193

in leases of mines, &c., i. 194

in leases of tolls, markets, &c., i. 194

encroachments on royal forests, i. 194
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CROWl<S—(contmt(ed).
leases to contain proviso for re-entry, i. 194
lessee to execute counterpart, i. 194

not to be exempted from punishment for waste, i. 194
exceptions, i. 194

distress for rent, powers relating to, i. 195
interest payable by lessees of Crown lands on arrears of rent,

i. 195
composition for arrears, 1. 195
leases and agreements exempt from stamps, i. 196
enrolment of, 196

nunc pro tunc, i. 196
evidence of, i. 197
where premises in Ireland, i. 197

power to Commissioners of Woods and Forests, &c., to give notices

to quit, &c., i. 198
indemnity of Commissioners of Woods and Forests on leases of Crown

lands, i. 199
to lessees, i. 199
to persons paying money, i. 199

reference to arbitration by commissioners, i. 200
report by Commissioners, i. 200
power to grant site for building church or chapel, i. 203
Rolls estate vested in, as part of land revenues, i. 204. 343

as to hereditaments in Scotland. See Scotland.

as to hereditaments \^-ithin ordering and survey of Chancellor and
Council of Duchy of Lancaster. See Lancaster.

leases by, of land parcel of Duchy of Lancaster not void for non-age,

i. 216
as to hereditaments parcel of Duchy of Cornwall. Sec Cornwall,

Duchy of.

as to hereditaments purchased by, or descended, or devised to Crown
;

i. 221

not within 10 Geo. 4. c. 50, and 2 Will. 4. c. 1; i. 221

power of CrowTi over, i. 221

as to hereditaments forfeited or escheated, or purchased by alien, i. 122

power of CrowTi over, i. 222

as to other requisites and matters of form in leases granted by, i. 230

as to seal, i. 231

naming lessee, i. 231

recitals, i. 231

what necessary, i. 232
difference between crown being deceived in grant and mis-

taken in information, i. 233
consideration in leases by, i. 233
parcels in, i. 234
rents in, how resei-ved, i. 235
proviso for re-entiy, i. 236

inquisition of office, i. 236
demand of rent not necessary, i. 237

unless land parcel of Duchy of Lancaster, i. 237

lessee of, holding over liable to information, i. 237

not disabled by infancy, i. 237

not excepted from restraining act of 13 Eliz. c. 10 ; i. 241

may be lessee for life or years, i. 543

but not at will, i. 543
leases intended for, now granted to Commissioners of Woods and

Forests, &c., i. 544
two form a quorum, i. 544, n. (a)

provisions of 10 Geo. 4. c. 50, respecting leases to, i. 544, et scq.
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CROWN-^{contmtied.)
commissioners exempt from personal liability, i. 548
favored in construction, ii. 66
rent, where payable, ii. 100
stamps on leases by, ii. 545

CROWN, CLERK OF THE, Q. B,,

lease of office, i. 26

CROWN OFFICE, MASTER OF,
lease of office, i. 26, n. (d.)

CULTIVATION. See Husbandry.

CURATE, PERPETUAL. See Perpetual Curate.

CURTESY, TENANT BY,
bound by, and may take advantage of, estoppel, i. 59
duration of lease by, i. 97

not confirmable when determined, i. 97
lessee holding over, tenant at sufferance, i. 97

effect of husband's lease, during coverture, of estate by curtesy, i. 139

CUSTODY
of lease and counterpart, ii. 541

at end of term, ii. 541

CUSTOM
of manors as to lease of copyholds, i. 105-6. See also Copyholder.
by custom of London, parson and churchwardens are a corporation, i. 320
for lord of manor to lease wastes, without restriction, void, i. 384
chattel may go in succession to corporation sole, by, i. 542
descendible freehold goes according to, i. 688
influence of, on commencement of lease, ii. 66-7

determination, ii. 518
signification of word, ii. 279
leases of revenue arising from seizure of uncustomed and prohibited

goods, i. 202, n. (j))

GUSTOS BREVIUM,
lease of office, i. 26
office abolished, i. 26, n. {z)

DAMAGES
for breach of covenant to repair, ii. 212. See further. Repairs ; and also

Table of Addenda, at commencement of Vol. I.^ / y 2. r, ^ / J^ P z^

DATE. " '^ ^ ^ '^
-

deed takes effect from delivery, and not from, i. 450 ; ii. 53. 65-6
express or implied, ii. 10
and delivery different, ii. 10
absence of, ii. 10
impossible, ii. 10
means day of date, ii. 10
parties may show delivery on day differing from, when, ii. 11

where none mentioned, or where impossible, lease takes effect from
delivery, ii. 65-6

DEAF PERSON,
lease by, good, i. 46
also dumb and blind, lease by, void, i. 46
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DEAN,
a sole corporation, 177

DEATH,
proof of, of tenant for life, or cestui que vie, i. 97

19 Car. 2, c. 6 ; i. 97
6 Anne, c. 1 8 ; i. 99

of either party is generally a deternaination of tenancy at will, i. 655
exceptions, i. 655

DEBET ET DETINET.
when action by executor should be in the, ii. 359
when lessee's executor suable in the, ii. 368

DEBT,
action of, not maintainable at common law for rent on freehold lease,

during continuance, i. 71

inability removed as to lay persons by 8 Anne, c. 14, s. 4 ; i. 71

as to spiritual persons, by 5 Geo. 3, c. 17 ; i. 71

action of, maintainable on lessee's acceptance of lease, ii. 5

lies for rent due before eviction, ii. 129

DE DONIS,
statute of, descendible freehold not within, i. 688

DEED
not necessary, at common law, to a lease of corporeal hereditaments, ii. 1

except by corporations aggi'egate, ii. 1

otherwise of incorporate hereditaments, ii. 1

effect of statute of frauds, ii. 2
now necessary, in what cases, under 7 & 8 Vict., c. 76, and 8 and 9 Vict.,

c. 106 ; ii. 3
may be polled or indented, ii. 5

advantages of indenture, ii. 5

poll will not support estoppel, i. 55

" DEFAULT."
signification of word, ii. 310

DELEGATION,
power of leasing not capable of, i. 404
but it may be originally confeiTed on assignee of estate, i. 404

DELIVERY.
lease of corporation needs not, i. 178

unless made under power of attorney, i. 178
deed takes effect from, and not from date, i. 450

where executed after date, ii. 53
where no date, or date impossible, ii. 65-6

DEMAND,
effect of right of re-entry being made dependent on rent " being law-

fully demanded," in lease under power, i. 511 ; ii. 342
of rent where necessary, ii. 333
as to place of demand, ii. 333

whei'e none mentioned, ii. 333
where particular place mentioned, ii. 334

examples, ii. 334
as to time of demand, ii. 336
as to amount of demand, ii. 338
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DEMAND—(cotitinued)

effect of 4 Geo. 2. c. 28 ; ii. 339
practice of inserting although no legal or formal demand of the rent

be made, ii. 342

DEMESNE LANDS
may pass under word appurtenances under lease of site of manor,

ii. 33

" DEMISE "

word, still an implied covenant for title, i. 175, n. (z) ; ii. 9

and for quiet enjoyment, ii. 155. 285
does not imply that property is fit for purpose for which it is

let, ii. 286

" DEMISE AND LEASE,"
words, import a present possession, i. 454

DEMURRER
does not confess what is ill pleaded, i. 64

DENIZEN
may be lessee, i. 534
may bequeath leaseholds, when, i. 534

DEPOSIT
of lease by way of mortgage, effect of, ii. 184. 423

DESCENDIBLE FREEHOLD,
nature of, i. 688
goes according to custom in borough-English, i. 688

DESCENT CAST,
effect of 3 & 4 Will. 4. c. 27, on, i. 91

DETERMINATION. See also End, and Forfeiture.

of lease for seven, fourteen, or twenty-one years, confined to lessee,

ii. 75

lease may be subject to collateral determination, ii. 461

by whom right to determine lease exerciseable, ii. 461

as to notice to determine, ii. 462
practical caution, ii. 463
as to part of premises only, not allowed without express contract,

ii. 463
of lease by bankruptcy or insolvency, ii. 516

of lease by effluxion of time, ii. 517
no notice necessary, ii. 517

liability for past breaches of covenants continues, ii. 517

lessor may peaceably re-enter, ii. 517

and with force, if expressly authorised by lease, ii. 517

effect of custom of country, ii. 518

where lessee holds for definite term, ii. 520
uncertain interest, ii. 520

emblements, ii. 520
effect of holding over, ii. 521. See further. Holding over.

DETrNET,
when action by executor should lie in the, ii. 358

when lessee's executor suable in the, ii. 368
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DEVISE,
of lease pur autre vie, i. G89

DEVISEE,
rights and liabilities of lessor's, ii. 365

lessee's, ii. 381

DISCLAIMER,
as to forfeiture by, ii. 494

distinction between tenancies for years and from year to year, ii. 494
necessity for some act to be done, ii. 494

examples, ii. 495
verbal or written, must amount to direct repudiation of tenancy, ii. 497

DISCONTINUANCE
not effected by lease for years by tenant in tail, i. 21

virtually abolished, i. 21, n. («).

effect of 3 & 4 Will. 4. c. 74, on, i. 90
effect of 3 & 4 Will. 4. c. 27, on, i. 91

DISCOVERY,
whether bill for discovery of forfeiture will lie, without offer of waiver,

ii. 474

DISSEISEE,
lease by, i. 49. 50
effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49. 50
may apportion confirmation, i. 51

DISSEISIN
not effected by lease without forcible entry, i. 20
whether lease by tenant at vnll amounts to, i. 104

lord by, cannot license lease of copyholds, i. 108

DISSEISOR,
lease by, i. 49
effect of 8 & 9 Vict. c. 106. s. 6; i. 49
lease by, voidable and confirmable, i. 51

DISTRESS,
right of, incident to underlease, i. 101

tenant from year to year letting from year to year, acquires right of,

i. 104
by one of several joint tenants, i. 127

coparceners, i. 137

for rent, powers relating to, in Crown leases, i. 195

may be levied by receiver, i. 389
effect of right of re-entry being made dependent on insufficiency of dis-

tress, in lease under power, i. 506
may be ordered by one churchwarden or overseer \A'ithout consent of

all, i. 553
not maintainable under mere agreement for lease, i. 582
will not lie for annual sum in gross, without express power, ii. 83
impolicy of making right of re-entry dependent on insufficiency of,

ii. 342
executor may have, under 3 & 4 Will. 4. c. 42; ii. 359
when a waiver of forfeiture, ii. 469
power of, given by 8 Anne, c. 14, on tenant holding over, ii. 538

DOWER
does not arise on estate pur autre vie, i. 688
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DOWER, TENANT IN,
bound by, and may take advantage of, estoppel, i. 59
duration of lease by, i. 97

not confirmable when determined, i. 97
lessee of, holding over, tenant at sufferance, i. 97
second husband's executors entitled to arrears of rent, i. 97

DOWRESS,
lease by, before assignment of dower, i. 49. 50
effect of 8 & 9 Vict. c. 106. s. 6 ; i 49. 60

DRUNKARD. See Intoxication.

DUKE OF CORNWALL,
nature of title, i. 333
powers of leasing at common law, i. 333

under statute of 5 Vict. sess. ii. c. 2 ; i. 334
of Queen as guardian of, over duchy lands, i. 337. 342
of his council, under 7. & 8 Vict. c. 65 ; i. 337

enrolment of leases under, i. 339
covenants with whom entered into on gi-ant of duchy leases, i. 339
power to, to appoint officer to superintend leases, i. 341
quorum of council of, i. 342
stamp duty not payable on lease of mines belonging to, for period not

exceeding a year, i. 342

DUMB PERSON,
lease by, good, i. 46
also deaf and blind, lease by, void, i. 46

DUPLICATE
of lease, distinguished from counterpart, ii. 348. 562
stamp on, ii. 550. 562

DURATION
of lease executed after date, ii. 53
necessity for certainty of, ii. 50. 68

may be defined by express enumeration of years, ii. 69

term for so many years as a party shall live, void, ii. 69

other examples, ii. 69

may be defined by reference to a certainty, ii. 70
examples, ii. 70

certainty must be express, not possible only, ii. 71

examples, ii. 71

may be reduced to certainty by matter ex post facto, ii. 72

term must be specified in lifetime of lessor and lessee, ii. 72

examples, ii. 72

DURESS,
lease made by party under, voidable, i. 47

cannot plead non est factum, i. 47

must plead specially, i. 47

"DURING THE TERM,"
efficacy of words, in Reddendum, ii. 91

ECCLESIASTICAL BODIES,
restrictions on their being lessees of lands, under act of 21 Hen. 8.

c. 13 ; i. 549
43 Geo. 3. c. 84 ; i. 550
1 & 2 Vict. c. 106 ; i. 550

as to specific performance in equity of agi-eement, i. 551

act of Vict, has no restriction as to tithes, i. 551 See also, Ecclesias-

tical Corporations.
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ECCLESIASTICAL COMMISSIONERS,
resolutions of, respecting ecclesiastical leases, i. 311

ECCLESIASTICAL CORPORATIONS,
effect of enabling statute of 32 ITen. 8. c. 28, on leases by, i. 68
must reserve land-tax redeemed by them, i. 84
not bound liy covenants unless usual, i. 84
leases by, of copyholds, under 5 & 6 Vict. c. 108 ; i. 110
power of leasing at common law without confirmation, i. 238

with confirmation, i. 238
origin of enabling and restraining statutes, i. 238

who within enabling statute of 32 Hen. 8. c. 28 ; i. 239
common law powers not affected by, i. 239

restraining statute of 1 Eliz. c. 19, operation of, i. 239
extension of, by 13 Eliz. c. 10 ; i. 241
who affected by, i. 241

declaratory act of 14 Eliz. c 14 ; i. 241

restrictions removed as to houses in city or borough, by 14 Eliz. ell;
i. 242

restraint on leases in reversion by 18 Eliz. c. 11 ; i. 244
restraint on concurrent leases, i. 245
terms allowed under enabling act of Hen. 8 ; i, 247

lease allowing waste void, i. 247
leases of incorporeal hereditaments by, i. 247

allotments under inclosure, i. 249
restraint on renewals by 6 Will. 4, c. 20 ; i. 251

penalty for false recitals in renewal, i. 252

exchange of lives on renewal, i. 253
relaxation of restraint, i. 254. 257
power to lease with view to augmentation, 4 & 5 Vict., c. 39 ; i. 256
additional facilities to, to lease for farming and building purposes con-

ferred by 5 Vict, sess. 2, c 27, and 5 & 6 Vict. c. 108 ; i. 257
general summary of law of leasing by, i. 284

to bind successors, lessor must have been duly consecrated or inducted,

i. 288
subsequent deprivation unimportant, i. 290
lessees of simoniacal incumbents protected, i. 290
recommendations of select committee on church leases, i. 310
resolutions of ecclesiastical commissioners, i. 311

trustees for, directed to concur in leases made by cestuis que trust,

i.347

sole cannot take chattels in succession, i. 539. See also, Ecclesiastical

Bodies.

EJECTMENT,
not supported by interesse termini, i. 23

copyholder's lessee may maintain, i. 112

license to be specially shown in declaration, i. 112

when mortgagee may maintain, against mortgagor's lessee, i. 170-1

legal estate must prevail in, i. 613
Lord Mansfield's doctrine to contrary overruled, i. 613

proviso for re-entry calculated to supersede action of, ii. 345

ELEEMOSYNARY CORPORATIONS,
trustees for, directed to concur in leases made by cestuis que trust, i.

347. See further. Ecclesiastical Corporations.

ELEGIT, TENANT BY,
duration of lease by, i. 122
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EMBLEMENTS.
lessee of tenant for life entitled to, i. 94. 678 ; ii. 520

though lessee disseised, ii. 94
title to, on determination of tenancy at will, i. 654
lessor entitled to, on re-entiy under proviso, ii. 331

ENABLING STATUTE. See Tail, Tenant in.

ENCROACHMENTS
on royal forests, power to lease, i. 191
form of lease, i. 196

END. See also Determination.
difference between an habendum after the end of an existing lease, and

after the end of the term, ii. 60
necessity for certainty of, ii. 75
may be subject to collateral determination, ii. 75
practical caution as to rent and covenants, ii. 76

" ENDEAVOUR,"
signification of, i. 732

ENFRANCHISEMENT
of copyholds, provisions of 4 & 5 Vict. c. 35, and 6 Vict. c. 23 ; i. 118

ENROLMENT,
lease by corporation for charitable purposes does not require, i. 184
of leases by Commissioners of Woods and Forests, &c., i. 196

nunc pro tunc, i. 196
evidence of, i. 197
where premises in Ireland, i. 197

of Crown leases, under 2 Will. 4. c. 1, has same effect as under 10 Geo. 4,

c. 50 ; i. 197
of leases within ordering and survey of Duchy of Lancaster, i. 214

nunc pro tunc, i. 215
of leases of land parcel of Duchy of Cornwall, i. 221. 339
of leases to Crown, i. 546

in Ireland, i. 547
in Scotland, i. 548

ENTAIL. See Tail, Tenant in.

ENTRY,
necessity for lessee's, i. 3. 22 ; ii. 1

before entry lessee has only interesse termini, i. 22
bargainee before, cannot maintain trespass, i. 23 ; ii. 7

lessee may enter notwithstanding lessor's death, i. 23
lessee for years liable to rent without entry, i. 23

otherwise in case of lessee at will, i. 23
under power of leasing, estate is executed in lessee by Statute of Uses,

without, i. 443. 519
as to necessity for lessee's entry to support debt for rent, i. 489. 517.

656
trespass not maintainable by lessee till, ii. 7

even under lease by bargain and sale enrolled ; covenant to stand
seised ; or lease and release, or feoffment, to uses, ii. 7

ENTRY, RIGHT OF,
person having, formerly could not lease, i. 50
effect of 8 & 9 Vict. c. 106. s. 6 ; i. 50

VOL. II. Ill
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EQUITY OF REDEMPTION,
owner of, should concur in lease, i. 613

ESCHEAT,
lord by, bound by, and may take advantage of, estoppel, i. ^D

of trust estates, i. 226
party discovering, rewarded with favorable lease, i. 230
lord by, may take rent reserved to lessor and his heirs, ii. 95

ESTATE,
nature of privity of, ii. 351. See further, Privity.

operation of habendum with regard to the, ii. 49
clause of, informal in leases, ii. 36

ESTOPPEL,
infant's lease cannot operate by, i. 33. 55
feme covert not bound by, i. 48. 55
nature of, i. 52
odious in law, i. 52
reasons why allowed, i. 52
lease of heir apparent operates by, i. 53

executory devisee operates by, i. 53
contingent remainder-man operates by, i. 53
owner of tortious estate operates by, i. 53
mortgagor after redemption operates by, i. 53

lease by person having no estate, operates by, i. 53

on acquiring estate, lease becomes lease in interest, i. 53
premises must be specifically mentioned, i. 53
demise in general terms will not operate by, i. 53
will not arise if apparent that lessor has no interest, i. 54
lease will not work by, when interest passes, i. 54. 94. 132
whether deed incapable of operating in way intended may operate by,

i.54

must be reciprocal, i. 55
stranger neither bound nor benefited by, i. 55

Crown not bound by, i. 55
indenture necessaiy to, ii. 58-9

should be executed by both parties, i. 56
lease executed by lessor, counterpart by lessee, considered as one deed

for, i. 57
runs with land, i. 57
heir of reversion bound by, i. 57
heir not bound unless he claim from creator of, i. 58
heir purchasing reversion not bound by, i. 58
heir not bound by, unless estoppel would operate on ancestor, 1. 58

privies in estate bound by, i. 58
as feoffee of mortgagor after perfoiinance of condition, i. 58

assignee of lessor may take advantage of, i. 58
though lessor bankrupt, i. 58

privies in law, bound by, i. 59
as lord by escheat, i. 69

tenant by curtesy, i. 59
tenant in dower, i. 59
persons coming in by act of law, i. 59

survivor of joint tenants not bound by, i. 59
underlessee estopped fi'om denying lease recited in underlease, i. 60
assignee of lease bound by, i. 60

by estoppel cannot sue lessor, i. 60
tenant not estopped from showing real nature of premises, i. 60
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ESTO?VEh—(contitmed).
no estoppel, if lease shown on deed to be void, i. 61
not binding on lessee beyond interest under lease, i. 62

example, i. 63
otherwise if interest taken by matter of record, i. 63

lessee estopped from pleading nil habuit in tenementis, i. 63
or a plea amounting to a special nil habuit, S)-c., i. 63

on plea of nil debet, he cannot give nil habuit, S^-c, in evidence i. 63
on plea of nil habuit, plaintiff may demur generally, i. 64
by replying habuit, Sjc, he waives estoppel, i. 64
jury, whether bound by, i. 64
estoppel against estoppel, i. 65
lessee of tenant for life not estopped from showing death of lessor

i. 94 '

lease of cestui que trust may operate by, i. 123
on lease by joint-tenants reserving all rent to one, i. 126
on one of joint-tenants taking lease of own land from stranger, i. 126
no estoppel on lease by tenants in common, as interest passes, i. 94. 132
lease of mortgagor alone after mortgagee binding by, i. 164. 174
as to, on a reddendum to one of several joint-tenants, ii. 96

to a stranger, ii. 98
assignee by, cannot take advantage of covenant, ii. 420

ESTOVERS
may be leased, i. 24
covenant for supply of, runs with land, ii. 402

ETON,
leases of lands belonging to, i. 282

EVICTION
by stranger claiming by title will occasion suspension of rent, ii. 129
apportionment in case of, by stranger claiming by title, ii, 135

EVIDENCE, PAROL. See Parol Evidrnce.

EXCEPTIONS,
nature of, ii. 37
what may be excepted, ii. 37
tending to frustrate lease, bad, ii. 37

examples, ii. 38
particular pui-pose of, may be shown, ii. 38
of a thing to which lessor has no right, void, ii. 38
in favor of a stranger, whether good, ii. 39
distinguished from reservation, ii. 40
effect of exception of woods, underwoods, &c., on soil, ii. 42

timber trees, &c, on soil, ii. 42
great trees, ii. 43
bogs or turf mosses, ii. 43
bushes and thorns, ii. 44

effect of, is to except all things necessary for its enjoyment, ii. 44
construed favorably for lessee, ii. 45

examples, ii. 45
effect of saving out of exceptions, ii. 45

EXCESS.
effect of excessive execution of power of leasing, i. 436

at law and in equity, i. 437
effect of covenant for renewal, i. 438
.specific peiformance decreed for term which donee of power may grant,

i. 440

iii2
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EXCHANGE
of lives on renewals by ecclesiastical corporations, i. 253

EXCHANGE OF MONEY,
lease of office, i. 25

EXCHEQUER.
leases of revenue arising from compositions in, i. 202, n. {p)

EXCHEQUER, TELLER OF,
lease of office, i. 25
office abolished, i. 25, n. (s)

EXECUTION.
whether court will direct execution of lease after expiration of term

held under agreement, to enable lessor to bring action, i. 637

of power of leasing. See Power.

EXECUTOR AND ADMINISTRATOR,
leases by, i. 366
executor may lease before probate, i. 367
administrator cannot, before grant of letters of administration, i. 367
lease of one of several executors, good, i. 367
the like of one of several administrators, i. 367

right of, to lease, not abridged by particular- power of leasing being

given to him by will, i. 367
feme executrix or administratrix cannot lease alone, i. 367
husband may lease without her concurrence, i. 368
effect of lease by administrator ratione minoris cetatis, i. 368

provision against residence of executor out of jurisdiction of court,

i. 368
executor of executor or administrator granting lease entitled to rent in

preference to administrator de bonis non, i. 369 ; ii. 359

effect of covenant for renewal by, i. 369
concurrence of legatee should be obtained in lease by, i. 370

jurisdiction of equity over lease by, i. 370

whether he has a power or estate, i. 393

effect of execution of power of leasing by, if also legatee, i. 408

lease to executors of a li^ing man, void, i. 528

may take as special occupant lease pur autre vie, i. 688

may enforce specific performance of covenant for renewal, i. 751

effect of renewal by, in his own name, i. 764
of lessor, when proper party to sue for rent or breaches of covenant,

ii. 357
when the action should be in the detinet, ii. 358. 368

debet et detinet, ii. 359. 368.

administrator of administrator, when preferred to administrator dc

bonis non, ii. 359
distress by, under 3 & 4. Will. 4. c. 42 ; ii. 359

when liable de bonis testatoris and dc bonis propriis, ii. 359

liability on implied covenant, ii. 360
of lessee, rights of, ii. 366
cannot waive term, ii. 366

accept executorship for partial purpose, ii. 367

liability of, on covenant for payment of rent, ii. 367
when he may plead plene administravit, ii. 368
of lessee, when liable as assignee, ii. 370
as to the venue, ii. 371
liability of, on other covenants than payment of rent, ii. 372
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EXECUTOR AND ADMINISTRATOR—(cow^wij^ec^).

effect of offer to surrender lease, ii. 373
when he may plead plene administravit, ii. 374

liability of executor de son tort, ii. 374
effect of taking possession, ii. 375
of lessee, right of, to indemnity against future rent and breaches of

covenant, ii. 376. See further, Indemnity.
on assignment, only covenants that he has done no act to incumber

ii. 376
whether he may retain part of testator's assets as an indemnity against

future rent and breach of covenant, ii. 377
of lessee, protected on paying balances into court in cause for admi-

nistration of assets, ii. 379
right of, to have legacies refunded, ii. 380
effect of unconditional assent to bequest of leaseholds, ii. 380

EXECUTORY DEVISEE,
lease of, operates by estoppel, i. 53

EXECUTORY INTEREST,
lease of, i. 49
effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49

EXERCISE
of power of leasing. See Powkr.

EXPENDITURE,
lessee's lien for, i. 96

'

by lessee for a term certain, gives him no right to prolongation till

expenditure reimbursed, i. 574
unless sanctioned by lessor, i, 575

EXPIRATION
of lease, ii. 517. See further, Determination, End.

EXTENT,
no determination of estate at will, until liberate, i. 656

EXTINGUISHMENT
of rent. See Suspension.

of power of leasing. See Power.

" EX TUNC PROX. SEQUENT."
effect of words in habendum, ii. 54-5

FAIRS,
whether demisable by tenant in tail under 32 Hen. 8. c. 28 ; i. 70. 72

covenant for payment of rent in lease of profits of, runs with premises,

ii. 405

FARM,
origin of words tofarm let, i. 2, and note (d)

farming implements may be leased, i. 26

FEALTY,
when resei"ved, ii. 82

FEE-SIMPLE,
tenant in, may in general lease without restraint, i. 65

ancient law, i. 65

lease by tenant in, for lives, without mentioning whose, effect of, i. 680
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FEIGNED RECOVERY. See Recovery.

FELON
cannot enforce specific performance, i. 636

FELONY,
effect of, as regards lessee's liability, ii. 353

FEME COVERT
cannot lease without husband's concurrence, i. 48

lease not confinnable, i, 48
might formerly plead non est factum, i. 48
must now plead specially, i. 48
not bound by estoppel, i. 48. 55

bill for specific performance will not lie against, i. 48
effect of such a bill against her separate estate, i. 48
tenant in tail, may lease with concurrence of husband, i. 87-8

deed must be acknowledged, i. 87-8

enrolment, when necessary, i. 87-8

executrix or administratrix, cannot lease alone, i. 367

as to execution of power of leasing by, i. 400
may be lessee, i. 531

estate vests till husband's dissent, i. 531
may avoid lease after his death, i. 531

renewal of leases to, i. 531. 748. See also Baron and Feme.

renewal of leases granted by, i. 736

FEME SOLE,
lease by, good, i. 47. 655
lease by, at will not revoked by marriage merely, i. 47. 655

lessee of, must, after marriage, pay rent to husband, i. 48
ignorance of marriage, no protection at law, i. 48

may be lessee, i. 530
effect of marriage on leases to, i. 530
may be joined as defendant in action, when, i. 530
marriage of, does not determine lease at will made to her, i. 655

FEOFFMENT.
infant's lease by, i. 33
lunatic's lease by, i. 37

deprived ot tortious operation by 8 & 9 Vict. c. 106 ; i. 694; ii. 9

made after 1st of Oct., 1845, must be evidenced by deed, ii. 9

FERRIES
may be leased, i. 24

FIERI FACIAS,
debtor under, retains his term till assignment by sheriff, i. 123

effect of, as regards lessee's liability, ii. 353

FINES
for writs of covenant and WTits of entry abolished, i. 202
lease by trustees of charities not impeachable merely because fine

taken, i. 357
as to right to take, for lease under power, i. 479
for renewals, i. 774. See further, Renewal.

FINES AND RECOVERIES,
act for abolition of, i. 68
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FIRE
of London, power of leasing conferred by 22 Car, 2. c. 11. s. 79, after;

i. 68, n. (x)

as to payment of rent in case of, ii. 119

rent payable notwithstanding fire, unless provision to contrary, ii. 120
distinction between duty imposed by law, and one undertaken by

party, ii. 120
lessor not compellable to rebuild without contract, ii, 121

lessee not entitled to suspension of rent till premises rebuilt, ii. 121

exception against fire, not a covenant by lessor to repair, ii. 121

covenant for quiet enjoyment not a covenant to rebuild, ii. 121

same rule prevails in equity, ii. 124
although lessor may have insured, ii. 124

offer by lessee to surrender premises no bar to recovery of i*ent,

ii. 125
liability, under general covenant, to repair damages occasioned by,

ii. 186. See further. Repair.

FIRST FRUITS,
leases of, i. 202

FISHERIES
may be leased, i. 24

FLOOD,
as to payment of rent in case of, ii. 119. See further. Fire.

liability, under general covenant, to repair damages occasioned by,

ii. 186. See further. Repair.

FOLIOS,
with reference to stamp, ii. 563
what to be counted, ii. 563
in agreement for lease, ii. 567

FORESTS, ROYAL,
power to lease for railways, &c., i, 192

FORFEITURE
not efi'ected by lease, i. 20

by lessor, tenant for life, does not defeat lessee's interest, i, 95

of copyhold, not but lord can take advantage of, i, 107

devices for evading, on leases of copyholds without license, i. 112,

et seq.

odious in law, i. 116; ii. 468
of trust estates, i. 226

lease may be determined by, ii. 467

may be waived, ii. 468. See further, Waiver.
relief at common law, against forfeiture for nonpayment of rent, ii. 475

by act of 4 Geo, 2. c. 28 ; ii. 472
construction of, ii. 475

in equity, ii. 477
4 Geo. 2, c. 28 ; ii. 477

relief in equity from forfeiture for breach of other covenants than for

payment of rent, ii. 482
principles on which relief administered, ii. 483

examples, ii. 483
by tortious alienation, ii. 492

effect of 8 & 9 Vict. c. 106 ; ii. 493
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FORFEITURE—(cmtinued).

by disclaimer, ii. 494. See further, Disclaimer.

by surrender and merger, ii. 499. S'ee further, Surrender.

FRANCE,
renewal of leases in, i. 704, n. (g)

FRANCHISES
may be leased, i. 24
whether demisable by tenant in tail under 32 Hen. 8. c. 28 ; i. 72

FRAUD,
lease obtained by, void, i. 44-5-6. >See also Intoxication.

party guilty of, not entitled to specific performance of covenant to

renew, i. 747

FREE-BENCH,
husband's lease takes precedence of, unless custom to contrary, i. 116

FREEHOLD,
lease for, not authorised by power to lease for chattel interest, i. 425

nor vice versa, i. 425
as regards conveyance, deemed to lie in grant, ii. 8
lease of, cannot commence in futuro at common law, ii. 52

" FRESH TAXES."
signification of words, ii. 176

" FROM."
effect of word, in lease under power to lease in possession, i. 450
when construed cm, ii. 112

efi^ect of word in habendum, ii. 54-5

" FROM HENCEFORTH."
efi"ect of words in habendum, ii. 54-5

" FROM THE DAY OF THE DATE."
effect of words, ii. 54

" FROM THE DAY OF MAKING."
effect of words, ii. 54-5

" FROM THE MAKING,"
effect of -words, ii. 54-5

" FROM TIME TO TIME."
effect of words, in covenant to renew, i. 712

FURNITURE
may be leased, i. 26

FURTHER ASSURANCE,
covenant for, of demised premises runs with land, ii. 402

FUTURE INTEREST,
lease of, i. 49. 51
effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49
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GAGER,
lease of office, i. 25

GARBLER,
lease of office, i. 26

GARDEN
will pass under lease of a house, ii. 32
will pass under word appurtenances, ii. 33

GATE-HOUSE PRISON, KEEPER OF,
lease of office, i. 26

GAVELKIND LANDS,
lease by infant of, i. 33

GENERAL OCCUPANCY,
nature of, i. 688

GENERAL WORDS
in a lease, ii. 33

GRAFTS
as to trusts being, on renewed term, i. 762. See further, Renewal.

GRANT,
word, no longer an implied covenant, i. 175, n. (z) ; ii. 9
freehold, as regards conveyance, deemed to lie in, ii. 8
of reversion. See Reversion,

GREEN WAX, SURVEYOR OF.
lease of office, i. 26
office abolished, i. 26, n. {I)

GROSS
annual sum in, distinguished from rent, ii. 82-3

cannot be distrained for, without express power, ii. 83

GUARDIANS.
diiFerent kinds of, i. 371

guardian by nature, lease by, i. 371
for nurture, lease by, i. 373
in socage, lease by, i. 373

testamentary guardian, lease by, i. 378
act of 12 Car. 2. c. 24, does not affect custom of City of London,

or other city or town corporate, or of town of Berwick on
Tweed, concerning oi-phans, i. 379

guardian by election, lease by, i. 379
guardian by appointment of Lord Chancellor, lease by, i. 379

effect of lease by, which must exceed infant's minority, i. 380
leases by, under 11 Geo. 4. and 1 Will. 4. c. 65 ; i. 381

name of guardian should be used, i. 381

infant may join in, and confirm on attaining twenty-one, i. 381
infant may now sue in covenant for his benefit, though no

party to lease, i. 381

effect of bond taken by, for arrears of rent, i. 382
lease to, by ward, i. 559

though good at law, received with jealousy in equity, i. 559. See
further. Agent.

may enforce specific performance of covenant for renewal, i. 761
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GUARDIANS OF POOR,
powers conferred on churchwardens and overseers, extended to, i. 325
powers conferred on, by New Poor Law Act, 4 & 5 Will. 4. c. 76 ;

i. 328
signification of, under, i. 328, n. (t)

form of lease, i. 329
constituted a corporation, i, 330
effect of 5 Vict. sess. 2. c. 18 ; i. 331

powers of, with regard to leases under 22 Geo. 3. c. 83, i. 554. A7kI

see Churchwardens and Overseers, Poor Law Commissioners,

Visitor and Guardians.

GUN FOUNDER,
lease of office of, i. 25

GUNPOWDER MAKER,
lease of office of, i. 25

HABENDUM,
in lease by tenants in common, usual practice, i. 136

in lease for lives, i. 679
severance of estates by, i. 684

whether omission to name lessee in testatum can be supplied by,

ii. 21. 49
nature and object of, ii. 47-8

cannot introduce parcels not named in testatum, ii. 48

eifect of omission of lessee's name, ii. 48
eifect of habendum to stranger, ii. 49
should define term \vith precision, ii. 49
necessity for certainty of commencement, ii. 50. See further. Com-

mencement.
necessity for certainty of duration, ii. 50. 68. See further, Duration.

necessity for certainty of end, ii. 75. See further. End.

explains or qualifies estate conferred by premises of lease, ii. 77

may specify mode of enjoyment, ii. 78

may point out order of succession, ii. 78

effect of repugnancy between habendum and premises, ii. 79

where ceremony requisite to estate in premises, but not to estate in

habendum, ii. 79
livery, ii. 79
enrolment, ii. 79

where ceremony requisite to both, ii. 80
not requisite to either, ii. 80

distinction between implied and express estate in premises, ii. 81

proper place for ascertaining estate granted, ii. 81

all parts of lease to be looked to, to ascertain interest, ii. 81

HAVENOR,
lease of office of, i. 25

HEIR,
lease by, before entry, i. 49. 50

in case of abatement, i. 49. 50

effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49. 50

not bound by estoppel unless he claims from creator of it, i. 58

purchasing reversion not bound by estoppel, i. 58

nor unless estoppel would operate on ancestor, i. 58

may take as special occupant lease pur autre vie, i. 688
preferred to executor where both named, i. 691

when liable on ancestor's contract, i. 731. 740



INDEX. 859

HEIR

—

{continued).

of lessor, when the proper party to sue for rent and breach of covenant
ii. 360

distinction where covenants run with the land, and where they are
collateral, ii. 362

must set out his title, ii. 363
when liable on lessor's covenants, ii. 363

where covenant implied, ii. 364
when claiming as special occupant, ii. 364

rights and liabilities of lessee's, ii. 381
may decline lease as special occupant, ii. 420
need not execute disclaimer, ii. 420

HEIR APPARENT,
lease of, operates by estoppel, i. 53

" HENCEFORTH."
effect of word in habendum, ii. 54-5

HERBAGE,
right of, may be leased, i. 24

HEREDITARY REVENUES OF CROWN,
small branches of, not subject to 10 Geo. 4. c. 50 ; i. 201

HERIOTS
are not rent within 32 Hen. 8. c. 28 ; i. 80

HOLDING OVER,
Crown lessee, liable to information, i.237

under an agreement for a lease, i. 612
liability of tenant, as to repairs, ii. 190
general effect of, ii. 521
lessee, becomes tenant at sufferance, ii. 521
may become tenant from year to year, ii. 521
made a trespasser by 6 Anne, c. 18; ii. 521

by one of two joint lessees, ii. 522
effect of 4 Geo. 2. c. 28 {double yearly vakte), ii. 522
what tenancies within act, ii. 523
tenant holding over under mistaken claim of title, ii. 523
notice required, ii. 523
action by one of several tenants in common, ii. 524
who an agent within, ii. 524
from what time double annual value payable, ii. 625
action maintainable after recoveiy of possession, ii. 525

effect of 11 Geo. 2. c. 19 {double rent), ii. 525
1 Geo. 4. c. 87 {ejectment), ii. 525

construction of act, ii. 528
1 & 2 Vict. c. 74 {tenancies of small value), ii. 530
9 & 10 Vict. c. 95 {new small debts act), ii. 534

power of distress given by 8 Anne, c. 14 ; ii. 538

HOSPITALS,
masters and guardians of, power of leasing at common law, i. 238
how affected by restraining act of 13 Eliz. c. 10, and 14 Eliz. c. 14

;

i. 241. 283

HOUSE,
lease of, includes garden, ii. 32

HUSBAND,
effect of renewal obtained by, in right of wife, i. 767
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HUSBAND AND WIFE. See Baron and Feme.

HUSBANDRY,
usual term of lease for, i. 350. 424, 668
construction of covenants relating to, ii. 278
covenants relating to, run with land, ii. 402
forfeiture for breach of covenant relating to, not relieved against in

equity, ii. 484

IDIOT. See Lunatic

IGNORANCE,
what wilful, in neglect to apply for renewal, i. 759

IMPLICATION,
power of leasing cannot arise by, i. 394

IMPLIED COVENANT,
not on word grant, when, ii. 9

on word demise, ii. 9

arises on words yielding and paying, ii. 87
runs with land, ii. 84. 420
restrained by express covenant, ii. 285
less advantageous than express, ii. 286
none on equitable estate, ii. 287

nor on lease of chattels, ii. 287

effect of lessee's assignment, on, ii. 355
duration of executor's liability on, ii. 360

IMPLIED SURRENDER, ii. 501. 505. See further, Surrender.

IMPROVEMENTS
by party entering under agreement, caution against, i. 620
of property demised become part of parcels, ii. 32

INCLOSURE.
lease of allotments by ecclesiastical corporations, i. 249
power to churchwardens and overseers to inclose from waste or common,

i. 325. See also Allotment Wardens.

INCOME-TAX,
effect of act relating to, ii. 178. See further, Taxes.

INCORPOREAL HEREDITAMENTS
may be leased, i. 24
whether demisable by tenant in tail under 32 Hen. 8. c. 28 ; i. 70. 72
leases of, by ecclesiastical and eleemosynary corporations, i. 247
deed necessary to lease of, ii. 1. 26
rent not reservable out of, ii. 86
when covenants in leases of, run with hereditaments, ii. 405

INDEMNITY.
as to right of lessee's executor on assignment to indemnity against

future rent and breaches of covenant, ii. 376
when action on the case founded on the tort will lie, ii. 376
as to his right to retain part of testator's assets for such indemnity, ii. 377
whether covenant for, taken by assignor on assignment over, should be

in distinct instrument, ii. 376. 431
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INDEMNITY—(contitiucd).

will not run with land, ii. 376. 431
relief against bond for, ii. 376. 431
assignees of bankrupt lessee are not entitled to, on assigning over, ii. 452

nor are assignees of insolvent lessee, ii. 458

INDENTURE
necessary to estoppel, i. 53. 55
deed-poll will not suffice, i. 55
indenture should be executed by lessor and lessee, i. 56
lease executed by lessor, and counterpart by lessee, considered as one

indenture for estoppel, i. 57
defect of indenting might be supplied in court, i. 70
distinguished from deed-poll, ii. 5

advantages of, ii. 5
actual indenting when necessary, ii. 6
of lease for more than three years need not be signed under Statute of

Frauds, ii. 9

INDIA.
Practice as to appointment of receiver when estates lie in, i. 390

INDORSEMENT
on lease, effect of, ii. 576
when made previously to execution of lease, ii, 576

subsequently, ii. 576

INFANCY.
no disability to Crown, i. 237

INFANT,
leases by, at common law, i. 28

whether void or voidable, i. 28
confusion of early authorities, i. 28
case of Zoucli dem. Abbot v. Parsons, i. 29
lease by feoffment voidable only, i. 31

with livery under power of attorney void, i. 31

his lease, if voidable, may be confirmed, i. 32
by deed, parol, or conduct, i. 32

lease by, cannot operate by estoppel, i. 33. 55
may by custom lease at fifteen, i, 33
lease of gavelkind lands, i. 33
Crown cannot plead infancy, i. 33
parson, lease by, valid, i. 33
lease by curators in Scotland, i. 33
effect of 11 Geo. 4 & 1 Will. 4. c. 65 ; i. 34
Court of Chancery could not previously lease infants' lands, i. 35
construction of 11 Geo. 4 & 1 Will. 4. c. 65 ; i. 36

court will not delegate to master power of approving leases of infants'

estates, i. 36
copyholder, lease by, no forfeiture, i. 107

ecclesiastic, lease by, duly confiimed, good, i. 290

may join in lease with guardian, and confirm on attaining twenty-one,

i. 381
may now maintain action on covenant for his benefit, though not a

party to lease, i. 381

as to execution of power of leasing by, i. 399

lease to, voidable, i. 528
must express dissent in reasonable time, i. 528

what is reasonable time, i. 529
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INFANT—(con^mwec?).

annulling lease, cannot recover consideration for it, i, 529
confirmation of lease by, i. 529
renewals to, i. 529. 748
renewal of leases gi'anted by, i. 736
effect of renewal by party jointly interested wdth, i. 764

rent in lease by guardian of, may be abated by order of court, ii. 110

INFIDELS
cannot hold leases, i. 534

INFORMATION,
Crown lessee holding over liable to, i. 237

IN FUTURO.
commencement of lease, ii. 52, See further. Commencement.

INJUNCTION
granted to restrain action on agreement by lessor, where he cannot

make good title, i. 628

INNS OF COURT AND CHANCERY,
leases of chambers in, not within Registration Acts, ii. 570

IN PRMSENTI.
commencement of lease, ii. 52. See further. Commencement.

INQUISITION OF OFFICE,
Crown has, where subject would be put to re-entry, i. 236

INROLMENT. See Enrolment.

INSOLVENCY,
ground of defence against suit for specific performance, i. 633
of lessee, effect of, on tenancy, ii. 354. 453. 516
as to assignees' right to option to accept or reject lease, ii. 455
assignees may determine liability by assigning over, ii. 455
executor of assignee, liability of, ii. 455
insolvent lessee cannot release himself from liability by assigning over,

ii. 456. 458
effect of 5 & 6 Vict. c. 116 {protection from process), ii. 456
assignees not entitled to covenant for indemnity against future rent

and performance of covenants, ii. 458
effect of 7 & 8 Vict. c. 70. {arrangements between debtors and creditors),

ii. 458

INSOLVENT, ASSIGNEES OF,
may exercise powers vested in insolvent exerciseable for his own

benefit, i. 382
except nomination to vacant benefice, i. 382

ought to sell, not to lease, i. 383
effect of notice by, to tenant to pay rent to assignee, i. 383
right of assignees of, to specific performance of his agreement to take

lease, i. 633

INSTRUMENT OF DEMISE
no lease if executed by lessee only, i. 9 ; ii. 15
construction of, same in every court, i. 707
as to acts of parties being received in evidence in aid of construction

of, i. 725



INDEX. 863

INSURANCE
by lessor no bar to his recovering rent of premises destroyed by fire,

ii. 124
covenant by lessee to insure not usual, semble, ii. 160. 220
by lessor no exoneration of lessee from covenant to repair in case of

fire, ii. 195

covenant to insure, usual to name office in, ii. 220
production of policy should be provided for, ii. 221
must be strictly performed, ii. 221

unless lessor leads lessee to believe that premises are properly

insured, ii. 223
no relief in equity against forfeiture for neglect to insure, ii. 224. 483
whether covenant for runs with land, ii. 226. 403

where land within limits of bills of moi'tality, ii. 227
covenant should provide that insurance moneys shall be expended in

repairs, ii. 228
stamp, where moneys paid by lessor for insurance are reserved as

rent, ii. 552

INTAIL. See Tail, Tenant in.

INTERESSE TERMINI,
nature of, i. 22
assignable, i. 22
cannot support release by way of enlargement, i . 22

nor trespass, i. 23
nor ejectment, i. 23

lease by owner of, i. 49
efi'ect of 8 & 9 Vict. c. 106. s. 6 ; i. 49
when conferred, ii. 57-8-9-60

no impediment to a surrender, ii. 504

INTOXICATION,
lease by person under, i. 45
when fraudulently obtained, i. 46

INTRUDER,
lease by, i. 49. 50

effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49. 50

IRELAND,
renewal of leases in, i. 703

effect of laches in applying for renewal, i. 761

ISLE OF ELY,
lessor usually undertakes to repair in, ii. 183

ISSUE
of tenant in tail, not liable to perform ancestor's covenant, i. 741

JOINT-TENANTS,
survivor of, not bound by estoppel, i. 59

nature of estate, i. 124

duration of lease by, i. 125

one or more of, i. 125. 127

may join or sever in leasing, i. 125

usually concur in lease with one reddendum, i. 125

covenants with, i. 125

when they concur whole rent paid to survivor, i. 125
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JOINT-TENANTS—((;w?«2WMe(7).

death of one does not defeat lease at will, i. 125. 655
effect of reservation of rent to one, where lease by parol or deed-poll,

i. 126
where lease by indenture, i. 126

operation of joint demise, i. 126
one of several, cannot sue for rent on joint demise, i. 127

may distrain for himself and co-tenant, i. 127

lease distinguishable from devise by, i. 128

may bind expectant share by contract, i. 128

impolicy of severance of joint-tenancy for lives, i. 128
effect of intermarriage of, i. 1 29
when in fee, on severance before lease, rent will go to heir or devisee,

i. 130
effect produced by lease on tenancy, as to severance or suspension, i. 130

by lease of one to another, i. 131

lessees may take as, i. 537
difference between law and equity as to survivorship, i. 537
as to the necessity for their being parties to lease, i. 538
words of survivorship not necessary, i. 538
difference between lease for lives, and lease for years if parties named

so long live, i. 539
to determine lease on death of one, lease should be for their joint lives,

i. 539
effect of lease to two jointly and severally, i. 539

ecclesiastical corporation and layman, i. 539. 542
effect of renewal by one of several, i. 764
effect of reservation of rent to one of several, ii. 96
effect of one of two joint lessees holding over, ii. 522

JOINTRESS
cannot lease beyond her estate without express power, i. 394

JURISDICTION,
renewal of leases granted by persons out of, i. 736

JURY,
whether bound by estoppel, i. 64

KEEPER OF GATE-HOUSE PRISON,
lease of office, i. 26

KEEPER OF QUEEN'S PRISON.
lease of office, i. 25, n. {x)

KENT,
custom of, as to commencement of holding, ii. 66-7

KING, The. ^ee Crown.

KING'S BENCH, MARSHAL OF.
lease of office, i. 25

LACHES,
when a bar to specific performance, i. 628
of tenant in applying for renewal, i. 751. See further, Renewal.
in Ireland, i. 761
costs of application, i. 760
waiver of forfeiture consequent on, i. 762
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LANCASTER, DUCHY OF,
Crown lands within, not affected by 10 Geo. 4. c. 50 ; i. 202
statutory provisions affecting lands within ordering and survey of

Chancellor and Council of, i. 208
lease of lands within, i. 209

for improvement and building, i. 210
treaty respecting timber, i. 214
enrolment of, i. 215

nunc pro tunc, i. 215
leases by Crown of lands of, not void for non-age, i. 216
effect of false recital, i. 216

LANDLORD AND TENANT.
whether relation of, created by payment by mortgagor's tenant of rent

to mortgagee under mortgagor's authority, i. 169-70

LAND TAX,
amount of redeemed, to be reserved in lease by ecclesiastical corpo-

ration, i. 84. 282
not within apportionment act of 11 Geo. 2. c. 19 ; ii. 142
covenant by lessee to pay, not usual, ii. 161
included in word taxes, ii. 171. See further. Taxes.

LEASE.
instrument not executed or signed by lessor does not amount to, i. 9

;

ii. 15
by whom and at whose expense to be prepared, ii. 539

unless express agreement, ii. 539
custody and production of, ii, 541. See further. Analysis at com-

mencent of Vol. I., and also Instrument of Demise.

LEGAL ESTATE
must prevail in ejectment, i. 613

LEGATEE,
concurrence of, should be obtained in lease by executor or admi-

nistrator, i. 370
of reversionary interest, effect of renewal obtained by, i. 767. See also

Devisee.

LESSEE,
liability of, notwithstanding assignment, ii. 352

in case of implied covenant, ii, 355
in pleading assignment to action of debt, need not aver that lessor

had notice of it, ii. 356

LESSOR'S TITLE. See Title.

LETTER OF ATTORNEY. See Power of Attorney.

LETTER OFFICE,
lease of, i. 25

LIBERTY
distinguished from reseiTation, ii. 41

LICENSE
to demise copyholds cannot extend beyond lord's interest, i. 107

lease granted under, no ground of forfeiture, i. 107

lord by disseisin cannot grant, i. 108

VOL, II. K K K
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LICENSE—(cow«m2<cc7).

whetlier steward, virtute qfflcii, can, i. 108
mandamus to lord to grant, not obtainable, i. 108
whether lord compellable in equity, i. 108
equity will enforce agreement to grant, i. 108
memorandum of, entered on court rolls, i. 109
must be strictly pursued, i. 109

as to time, i. 109
condition precedent, i. 109

subsequent, i. 109
term short of that mentioned in, may be granted, i. 109
when exhausted, new license necessary, i. 109
lessor cannot take advantage of lease not being warranted by, i. 110
not necessary to assignment or underlease of copyholds, i. 110

may run with land to surrenderee, i. 110
operation of, i. 112
to be specially shown in declaration on ejectment by lessee, i. 112

devices for evading license, i. 112
distinction between actual lease and contract for lease, i. 113

examples, i. 113, et seq.

words of, may amount to a lease, ii. 23
to demise copyholds, stamp on, ii. 568

LIEN,
for expenditure by lessee, i. 96
on rent for taxes paid by lessee, ii. 177. See further. Taxes.

LIFE OR LIVES, LEASES FOR,
origin of, i. 6
incidents of, i. 6
power of leasing for lives authorises lease for life of survivor, i. 434

lives must be in esse and certain, i. 434. 440
distinction between leases for lives and leases for years, i. 678
confer freehold interests, i. 678
cannot commence in futuro at common law, i. 678. 691
cannot be created by parol, i. 678
emblements on determination of, i. 678
habendum for, i. 679

without mentioning whose, effect of, i. 679
to determine on death of one, should be for joint lives, i. 680
words of survivorship not necessary, i. 680

otherwise in the case of years determinable with lives, i. 681

caution against tenants for their lives making partition, i. 681

not applicable to tenants for years determinable with lives,

i. 681
lessees may now take jointly for lives though not parties to deed,

i. 683
lessees may take in succession for their lives, i. 683

remainder-men might always so take, though not parties to deed,

i. 686
strangers may be cestuis que vies, i. 687

distinction between lease for their lives, and lease for years

determinable with their lives, i. 687
in agreement for, privilege of naming lives belongs to lessee, i. 691

he cannot name lives not in existence at making of agree-

ment, i. 691
at common law, require livery of seisin, i. 691

may commence in futuro, if made under a power and statute

of uses, i. 692
professing to commence in futuro, but livery deferred till after com-

mencement, i. 692
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LIFE OR LIVES, LEASES FOR~{continued).
cannot be defeated without entry, i. G94

unless created by way of limitation of use, i. 694
otherwise of lease for years, i. 694

presumption of decease of cestui que vie under 19 Car. 2. c. 6 ; i. 694
proof of existence of cestui que vie, i. 696

under 6 Anne, c. 18 ; i. 698
costs of proceeding under, i. 701

lessee for, holding over not liable for mesne profits, i. 701

except in cases of fraud, infancy, or mistake, i. 701

LIFE, TENANT FOR,
duration of lease by, i. 93
liability of lessee of, ceases on lessor's death, i. 94
lessee not estopped from showing death, i. 94
eifect of lease of tenant for life with ultimate remainder, i. 94

lessee of, entitled to emblements, i. 94
lessee of, entitled to hold, though lessor surrender or forfeit estate,

i. 95
lease of, when determined, not capable of confirmation at law, i. 95

may be, under circumstances, in equity, i. 95
recognition of tenancy by remainder-man may amount to new demise,

1.95
tenant pur autre vie may make lease to commence after own death,

i. 96
proof of death of, i. 97

cestui que vie, i. 97
19 Car. 2. c. 6 ; i. 97
6 Anne, c. 18 ; i. 99

equity will not assist, to defeat own lease, i. 100

effect of lease by, in concurrence with remainder-man, i. 100

joint-demise, how declared on, i. 101

effect of lease by husband and wife, he being tenant for life, with

remainder to her, i. 101

cannot lease beyond his estate without express power, i. 394

may enforce specific performance of covenant for renewal, i. 751

effect of renewal obtained by, i. 766
may be empowered to renew for his own exclusive benefit, i. 769

when bound to obtain renewal, i. 770. See further. Renewal.

LIGHTNING.
liability, under general covenant, to repair damages occasioned by,

ii. 186. See further, Repair.

LIMITATION, STATUTES OF,
with regard to rent, ii. 147

21 Jac. I.e. 16; ii. 147

3 & 4 Will. 4. c. 27 ; ii. 148
. 42 ; ii. 148

LIVERY OF SEISIN,
required to lease for lives at common law, i. 691

operates instanter, i. 691

not required to lease for lives under a power and Statute of Uses, i. 692

may be made by lessor or attorney, i. 692

distinction between general and special power, i. 692

on lease for life to commence infuturo, formerly a disseisin, i. 694

change effected by 8 «& 9 Vict. c. 106 ; i. 694

to whom seisin is to be delivered, i. 694

presumption of, i. 694
when necessary, ii. 1. 7. 53

K K k2
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LONDON,
seal of city of, proves itself, i. 179
by custom of, parson and churchwardens are a corporation, i. 320
act of 12 Car. 2. c. 24, does not affect custom of, relating to orphans,

i. 379
by custom of city of, chamberlain of, may take chattels in succession,

i. 542
in city of, lessor usually undertakes to repair, ii. 183

LORDS OF MANORS,
custom for, to lease waste vidthout restriction, void, i. 384

lease by, of waste, under 13 Geo. 3. c. 81 ; i. 384

LUNATIC,
lease for years by, void, i. 37
freehold lease by, voidable, i. 37
might formerly plead non est factum, i. 37
must now plead specially, i. 37
heir of, may set aside voidable lease by, i. 37

lease by, during lucid interval good, i. 37
committee of, could not lease without order of court, i. 38
effect of 11 Geo. 4. & 1 Will. 4. c. 65 ; i. 38
former practice of court, i. 41

present practice under 5 & 6 Vict. c. 84 ; i. 41

report of Masters in Lunacy not always confirmed, i. 42
tenant in tail, lease of lands of, i. 42
renewal of lease to, i. 530. 748
in whose name to be taken, i. 43. 751

as to execution of power of leasing by lunatic or committee, i. 403
and idiot may be lessee, i. 530
renewals of leases to, i. 530. 748
renewal of leases gi^anted by, i. 736
rent in lease by committee of, may be abated by order of court, ii. 110

MAISONS DIEU,
master or guardian of, how affected by restraining acts of 13 Eliz. c. 10.

and 14 Eliz. c. 14 ; i. 241

MANDAMUS
will not lie to lord of manor to license demise of copyhold, i. 108
whether compellable in equity, i. 108

MANOR, LORD OF,
power of, to lease wastes, i. 384

MARKET,
whether demisable by tenant in tail under 32 Hen. 8. c. 28 ; i. 70. 72
covenant for payment of rent in lease of profits of, runs with premises,

ii. 405

MARRIAGE
of feme sole does not determine tenancy at \\\\\ created by her, i. 655

nor lease at will made to her, i. 655

MARRIAGE-BROKAGE
consideration vitiates lease, ii. 20

MARRIED WOMAN. See Feme Covert.
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MARSHAL OF QUEEN'S BENCH,
lease of office, i. 25

MASTER OF CROWN OFFICE,
lease of office, i. 26. n. (d)

MASTERS IN LUNACY,
powers of, with reference to lunatic's lands under 5 & 6 Vict. c. 84 •

i. 41

report of, not always confirmed, i. 42

MASTER OF THE ROLLS,
power of leasing under 12 Car. 2. c. 36 ; i. 343

as to concurrent leases, 1. 343
power of leasing under 17 Geo. 3. c. 59 ; i. 343-4

6 & 7 Will. 4. c. 49 ; i. 344
Rolls estate now part of land-revenues of Crown, i. 344

MAUDLIN COLLEGE, OXFORD,
lease of lands belonging to, i. 282

MAXIMS,
accessorium sequitur naturam sui principalis, ii. 130
delegatus non potest delegare, i. 392
expressiim facit taciturn cessare, ii. 285
fortior et cequior est dispositio legis qudm hominis, ii. 511
id certum est quod certum reddi potest, ii. 50
incivile est nisi tota sententia perspecta de aliqua parte judicare,

ii. 28
modus et conventio vincunt legem, i. 407
nihilfacit error nominis cum de corpore constat, ii. 12
omne majus continet in se inimis, i. 436 ; ii. 338
quod initio non valet tractu temporis non potest convalescere, i. 469.

518
utile per inutile non vitiatur, ii. 28. 80
volenti non fit injuria, ii. 513

"MEANS,"
signification of word, ii. 310

MEDICAL ATTENDANT,
lease between, and patient, i. 559, n. (a)

MEMORIAL,
nature and contents of, on registration, ii. 572

stamp, on, ii. 575

MERGER. See Surrender.

MESNE PROFITS,
lessee pour autre vie holding over, not liable for mesne profits, i. 701

except in cases of fraud, infancy, or mistake, i. 701

MIDDLESEX.
of registration of leases of lands in, ii. 569

MILL,
covenant to do suit to, when it runs with land, ii. 403
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MINES,
lessee may work open, i. 21

cannot open new, i. 21

distinctions, i. 21
construction of covenants to pay rent in leases of, ii. 166

relating to mining, ii. 278
covenant that lessor may use lessee's tackle to inspect, runs with

reversion, ii. 402

MINERALS,
lease of, i. 25

MINORITY,
lease to one during the minority of another, good, ii. 70

MISNOMER
of corporations, effect of, i. 182

examples, i. 182

MORAL.
defendant in suit for specific performance may show plaintiff's insol-

vency, but not cast imputations on moral character, i. 635
as to moral right of assignee to assign over, to get rid of liability,

ii. 418

MORTGAGEE
should give mortgagor's tenant notice of mortgage, i. 164
to what rent entitled, i. 164, 171
effect of notice by, to tenant of mortgagor after mortgage, i. 165
whether relation of landlord and tenant created by payment by mort-

gagor's tenant, with his authority, to, i. 169-70

effect of lease by, alone, i. 173
should concur with mortgagor in leasing, i. 173
demise by, to mortgagor will not suspend condition, i. 175

may enforce specific performance of covenant for renewal, i. 751

effect of renewal by, in his own name, i. 764. 76!)

not compellable to join in surrender for obtaining renewal, i. 789

MORTGAGOR,
lease by, after redemption operates by estoppel, i. 53. 164, 174

assignee of, bound by, i. 58
right of tenant of, as against mortgagee, i. 164-5. 169
nature of estate of, in possession, i. 164
power to make leases, i. 164
should concur with mortgagee in leasing, i. 173, 613
cannot enforce specific performance of contract to take lease, without

redeeming, or obtaining mortgagor's concurrence, i. 174
demise by mortgagee to, will not suspend condition, i. 175
covenant entered into with, will not run with land, ii. 415
effect of renewal by, in his own name, i. 764

MORTGAGOR AND MORTGAGEE,
effect of lease by, i, 173
usual mode of leasing by, i. 173
who entitled to rent, i. 173
mode of reservation, i. 174

lessee's covenants, with whom entered into, i, 174
demise by mortgagee to mortgagor will not suspend condition, i, 175

lease by mortgagor to mortgagee not void in equity, though regarded

with jealousy, i. 566
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MORTMAIN,
where property in, lease does not require enrolment, i. 184
corporations in general may take leases not contrary to statutes of,

i. 541
what term within, i. 541

lease of tithes to Jesus College for twenty-one years, not, i. 542

MOUNCKEN BARN,
lease of, i. 282

MUNICIPAL CORPORATIONS.
powers of leasing of, at common law, i. 312
restraints imposed on, by 5 & 6 Will. 4. c. 76. i. 312
where under covenant or custom to renew, i. 314
power of, to grant building leases, i. 315
reddendum to, i. 316
deprived of management of estates as trustees for charities, i. 365
administration now vested in Court of Chancery, i. 366
difficulties as to legal estate, i. 366

NATURALIZATION.
naturalized aliens may be lessees, i. 534

NEGATIVE.
distinction between particular power affirmative, and general power

restrained by a negative, i. 75. 247. 426

" NEGLECT."
signification of word, ii. 310

" NET RENT."
signification of, ii. 173

NEWGATE MARKET.
leases of ground for, i. 283

NIL DEBET,
on plea of, lessee cannot give in evidence that lessor had nothing in

tenements, i.63

NIL HABUIT IN TENEMENTIS
cannot be pleaded by lessee, i. 63

nor a special plea which amounts to, i. 63
examples, i. 63

plaintiff need not reply estoppel ; but may demur generally, i. 64
by replying hahdt, S^c, he waives estoppel, and jury may find truth,

i. 64

NOMINEE,
lease to such person as another shall name, void, i. 528

NON EST FACTUM,
present effect of plea of, i. 37. 45. n. {g), 47

NON-RESIDENCE
of ecclesiastical corporation on living, effect of, on lease, i. 309

NORFOLK.
lessor usually undertakes to repair in, ii. 183

NOTICE.
mortgagee should give notice of mortgage to mortgagor's tenant, i. 164

until, tenant may pay rent to mortgagor, i. 161. 165

efi^ect of, by mortgagee to tenant of mortgagor after mortgage, i. 165
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KOTICE—(continued).

purchaser of underlease has not notice of all circumstances of lessor's

title, i. 362
not necessary to determine lease for a year certain, i. 657
purchaser of reversion with notice of covenant to renew, bound by it,

i. 741
what amounts to, i. 744
effect of, on assignee with regard to his liability on covenants, ii. 412
as to notice to determine lease before its regular expiration, ii. 461-2
of unregistered instrument, effect of, ii. 571
covenant to repair on, ii. 215. See further. Repair.

NOTICE TO QUIT.
powers of Commissioners of Woods and Forests, &c , to give, i. 198
not necessary on determination of lease by effluxion of time, ii. 517

NUDUM PACTUM,
voluntary agreement to renew, is, i. 744

OCCUPATION.
covenant for occupation of demised premises runs with land, ii. 402

OFFICES,
ministerial, may be leased, i. 25

examples, i. 25 ;

grants of, belonging to Duchy of Cornwall, by Queen, as guardian of

Duke, determinable on his majority, i. 337

OLD AGE.
lease by old man not void, i. 44

unless fraudulently obtained, i. 44

OPERATIVE PART
of lease, ii, 19. See Testatum.

OPERATIVE WORDS
in lease, ii. 7. 9. 23. 591-2

"OR."
word, when construed and, ii. 92

ORDINATION
for deacon's orders, i. 33, n. (m)

priest's , i. 33, n. (m)

OUTLAW,
lease by, before inquisition, i. 47

after , i. 47
cannot maintain ejectment if land granted in custodiam, i. 47
may be lessee, i. 534
chattel leases to, forfeited to Crown, i. 534
freehold leases to, not forfeited to Crown on outlawry in civil action,

i. 534
effect of reversal of outlawry as to outlaw, i. 535

as to his assignee, i. 535
taking as executor, no forfeiture, i. 535

OUTLAWRY,
no determination of estate at will, till seisure, i. 656
effect of, as regards lessee's liability, ii. 353
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OUTSTANDING TERM.
tenant under defective execution of power of leasing not restrained in

equity from setting up, i. 525

OVERSEERS. See Churchwardens and Overseers.

OXFORD,
leases of lands belonging to university of, i. 282

PAPISTS,
former disabilities affecting, i. 535
removal of disabilities, i. 536

PARCELS
in leases by Crown, i. 234
in a lease under power of leasing, i. 411

signification of usually or accustombly demised, i. 41

1

copyholds not within a power of leasing lands, excepting demesnes, i. 423
clear description of, necessary, ii. 25

are, prima facie, of kind mentioned in lease, ii. 26
but tenant may show real nature, ii. 26

parish and county should be stated, ii. 27
accumulated description not advisable, i. 27

general rule, ii. 28
examples, ii. 28

described by reference, ii. 31

parol evidence not admissible to exclude parcels from lease, ii. 32
house includes garden, ii. 32
improvements and additions, ii. 32
use of thing, ii. 32
abuttals of, ii. 35
omissions in, supplied by general words, ii. 33
statement of, in declaration in covenant, ii. 36
may be corrected or explained by exceptions and reservations, ii. 37.

See further. Exceptions and Reservations.

operation of habendum with regard to, ii. 48

PARISH
where parcels situate should be accurately stated, ii, 27

PARISH PROPERTY. See Churchwardens and Overseers.

PAROL.
surrender cannot be effected by, ii. 503

but where accompanied with change of tenancy, quosrc, ii. 503

PAROL EVIDENCE
not admissible, at law, to vary written agreement, i. 640

nor in equity, where plaintiff offers it, i. 641

but otherwise where offered by way of defence to suit, i. 646

and some consideration shown, i. 648

PAROL LEASE,
early discountenanced, ii. 2

effect of Statute of Frauds on, ii. 2

may be as special as a written one, ii. 4

whether within sect. 75 of 6 Geo. 4. c. 16, {Bankrupt Act), ii. 460

PARSON.
lease by infant, with confirmation, valid, i. 33

is a sole corporation, i. 177

only granting party in lease by, ii. 22
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PARTIES
should be properly designated, ii. 12

eiFect of mistakes in naming, ii. 12
effect of omitting parties, deed being inter partes, ii. 12

7 & 8 Vict. c. 76 ; ii. 12

8 & 9 Vict. c. 106 ; ii. 12

8 & 9 Vict. c. 124 ; ii. 15

all granting parties should execute lease, ii. 15

variance between declaration and deed fatal, ii. 15

effect of lease executed by lessee and not by lessor, as to lessee's cove-

nants, ii. 15

PARTITION
on bill by tenants in common for, lessee necessary party, i. 137

entitled to his costs, i. 137
writ of, abolished, i. 138, n. (r)

caution against tenants for their lives making, i. 681

not applicable to tenants for years determinable with lives, i. 681

PARTNER.
effect of renewal by, in his own name, i. 764

PART PERFORMANCE.
signature of agreement dispensed with on grounds of, i. 571
what amounts to, i. 572

as to money laid out in lasting improvements, i. 572
for fancy, i. 572

entry into premises, i. 575
acts preparatory to agreement, i. 576
payment of additional rent, i. 576
payment of purchase money, i. 577

remainder-man not bound by part performance, i. 577
unless he encourage expenditure, i. 577
or acquiesce in agreement, i. 577

evidence, i. 578

PARTY WALL.
expense of building not included in covenant to pay taxes, ii. 172

PATIENT,
agreement between, and medical attendant, i. 559, n. (a)

PATRON.
consent of, to leases by ecclesiastical corporation, under 5 Vict. sess. 2.

c. 27 ; i. 264
the like under 5 & 6 Vict. c. 108 ; i. 279

PENAL RENT.
as to reservation of, ii. 107
distinguished from penalty, ii. 107-8

PENALTY
distinguished from penal rent, ii. 107-8
for fraudulent stamp, ii. 554
for stamping after execution of lease, ii. 555
remission of, ii. 555

PEPPERCORN.
reservation of, ii. 82
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PERMISSION
to enjoy, words of, may amount to a lease, ii. 23

PERPETUAL CURATE.
whether within 32 Hen. 8. c. 28 ; i. 239

PERPETUAL RENEWAL. See Renewal.

PERSON.
operation of Habendum with regard to the, ii. 48

PERSONALTY.
covenants relating to, will not run with property, ii. 413

PIPE, CLERK OF THE.
lease of office, i. 26
office abolished, i. 26, n. (6)

PLAN.
whether plan, not part of lease, can be referred to in evidence, ii. 35

PLENE ADMINISTRA FIT,
when lessee's executor may plead, ii. 368

POLL DEED. /S'ceDEED.

POOR,
master or guardian of, houses for sustentation or relief of, how aflfected

by restraining acts of 13 Eliz. c. 10, and 14 Eliz., c. 14; i. 241
leases of lands belonging to abiding or working houses for, i. 283
as to stamp on leases made under Poor Law Acts, ii. 563

See further, Churchwardens and Overseers, Visitors and Guar-
dians OF Poor.

POOR ALLOTMENTS.
power to trustees to let to industrious cottagers, i. 326

POOR LAW COMMISSIONERS.
power of, as to leases, i. 328. 556

POOR-RATE
not included in covenant to pay taxes imposed on land, ii. 172

POSSESSION,
leases in, nature of, i. 442. 444
power to lease in, will not authorise lease infutiiro, i. 445. 464

existence of tenancy at will no objection to lease, i. 446

lease void at law sometimes supported in equity, i. 446

contract to grant lease infuttiro, effect of, i. 447

concurrent lease, effect of, i. 447

Habendum from future day, deed not executed till after, effect of, i. 450

From, effect of word, in leases executed under power to lease in pos-

session, i. 450

POSSIBILITY,
lease of, i. 49

effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49
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POST.
persons claiming in the, bound by, and may take advantage of, estoppel,

i. 59

POST FINES
abolished, i. 202, n. {p)

POST MASTER.
lease of office of, i. 25

POUR AUTRE VIE. See Pur Autre Vie.

POWER
vested in bankrupt, and exerciseable for his own benefit, may be exer-

cised by his assignees, i. 382
except nomination to vacant benefice, i. 382

the like of assignees of insolvent, i. 382
petitioner for protection from process, i. 383

remainder-man may take rent, as assignee of reversion in lease under,
i. 522 ; ii. 99. See further, Power of Leasing.

POWER OF ATTORNEY
not capable of delegation, i. 392
lunatic's lease under, void, i. 37

POWER OF LEASING.
leases under, i. 394
as to nature and design of power, i. 394

cannot arise by implication, i. 394
law rejects qualification which tends to destruction of, i. 395. 424

as to instrument creating, i. 395
covenant to stand seised, i. 395
bargain and sale, i. 396

as to rules for construction of, i. 397
same at law and in equity, i. 398
decisions on ecclesiastical leases applicable to, i. 398

as to execution of, i. 399
by what parties, and with whose consent, i. 399

infant, i. 399
feme covert, i. 400
lunatic and committee, i. 403
trustee to preserve contingent remainders, i. 404

not capable of delegation, i. 404
may be created in favor of assignee of estate, i. 404
consent requisite to execution, i. 404

solemnities attending, i. 404
time of exercising power, i. 404
instrument and mode of execution, i. 406

equitable or legal, i. 408
specific performance may be enforced of equitable execu-

tion, i. 408. See further. Specific Performance.
compensation not decreed to tenant under defective execution

of, i. 410
who a witness to execution, i. 411

as to the parcels, i. 411
signification of iisualli/ or accustoirwhly demised, i. 411. See

further. Parcels.
general power of leasing will not authorise reservation of

right of sporting, i. 423
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POWER OF LEASING—(continued).

as to the term authorised by power, i. 424
distinction between particular power affirmative, and general

power restrained by a negative, i. 75. 426
effect of power of leasing as tenant in tail may do, i. 432
effect of excessive execution of power of leasing, i. 436
special power of leasing cannot be declared on as a general

power, i. 453. See also, Term, and Analysis at commence-
ment of Vol. I.

as to rent in lease under, i. 465. See Rent, and also Analysis at

commencement of Vol. I.

as to right of re-entry on nonpayment of rent, &c. i. 493. See

Re-entry, and also Analysis at commencement of

Vol. I.

as to execution of counterpart by lessee, i. 513
object of, i. 513
evidence of, i. 514
need not be contemporaneous with lease, i. 514

as to exemption from punishment for waste, i. 514
as to other covenants and conditions required, i. 515

insertion of unusual covenant will vitiate lease, i. 515
where usual and reasonable covenants required, i. 516
where covenants according to usage of country required,

i. 516
where power silent, i. 517
lease under, should contain covenant to pay rent, i. 517

power to gi'ant building leases should contain

covenant to build, i. 518
as to effect of execution of power, i. 519

lease operates as an appointment of use, i. 519

lessee takes from donor of power, i. 519

lease supersedes estates in deed creating power, i. $19
remainder-man in settlement may take advantage of cove-

nants in lease as grantee of reversion, i. 522 ; ii. 99

lease may be in trust for grantor, i. 522

as to consequence of defective execution of, i. 522

lease inoperative under power may take effect out of donee's

estate, i. 522
where derived under power only, wholly void if contra-

vening it, i. 522
effect of contract for a lease not authorised by power, with

notice, i. 523
lease if void, not confirmable by remainder-man, i. 523

but appointee may become tenant from year to year, i. 524

remainder-man may, under circumstances, be bound in

equity, i. 524
so may purchaser from him, i. 525

acts of one remainder-man cannot affect another, i. 525

tenant under defective execution of, not restrained in etjuity

from setting up outstanding term, i. 525

excessive leases by trustees, with limited power, though good at law,

void in equity, i. 525

as to extinguishment and suspension of power of leasing, i. 525

effect of alienation where power appendant, i. 525
in gross, i. 525

surrender, i. 626
lease out of donee's estate, i. 526

marriage by feme sole, donee, i. 527

codicil on power in will, i. 527
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PREBENDARIES,
within enabling statute of 32 Hen. 8. c. 28 ; i. 239

now styled Canons^ i. 543, n. (fy

PRECENTORS,
within enabling statute of 32 Hen. 8. c. 28 ; i. 239

PRE-EMPTION,
covenant to give lessee right of, does not run with land, ii. 409

PREMISES.
operation of Habendum with regard to premises of lease, ii. 77

PREPARATION
of lease, by whom and at whose expense, ii. 539-40

PRESUMPTION
of livery of seisin, i. 694
of death of cestui que vie, under 19 Car. 2. c. 6 ; i. 694
no legal presumption as to particular time of death, i. 695

PRINCIPAL,
lease by, to agent or steward, i. 559

though good at law, viewed with jealousy in equity, i. 559. See

further. Agent.

PRINTER,
lease of office of, i. 25

PRIVIES,
in estate bound by estoppel, i. 58

examples, i. 58
in law, bound by estoppel, i. 59

as lord by escheat, i. 59
tenant by curtesy, i, 59
tenant in dower, i. 59
persons coming in by act of law, i, 59

PRIVILEGE,
distinguished from reservation, ii. 41

PRIVITY.
no privity between original lessor and underlessee, i. 102
different kinds of, ii. 351 ^

effect of assignment on, ii. 351

necessary, to make covenant run with land, ii. 414

PRODUCTION
of lease and counterpart, ii. 541-2-3

where lease assigned by way of mortgage, ii. 543
by lessee paying increased rent, under Municipal Corporations Act,

i. 317 ; ii. 543
where one of two parts lost, ii. 544
of agreement for a lease, ii. 544. See further, Covenant, and Title.

PROFERT
of lease, production of counterpart no variance, ii. 356

PROPERTY-TAX.
effect of act relating to, ii. 178. See further, Taxes.
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PUMP,
effect of lease of use of, ii. 32

PUR AUTRE VIE,
lease, does not confer inheritance, i. 688

heir takes as special occupant, i. 688
may be granted to executors, i. 688
devise of, i. 689

PURPRESTURES. See Encroachmknts.

" QUARTER,"
of corn, signification of, in Reddendum, ii. 101

QUASI TENANT IN TAIL.
effect of renewal obtained by, i. 769

QUEEN (THE).
powers of, over Duchy lands, as guardian of Duke of Cornwall, i. 336-7.

See also Crown.

QUEEN CONSORT
may dispose of property as feme sole, at common law, i. 332
powers of, under 39 & 40 Geo. 3. c. 88; i. 333

restrictions on right, i. 333

QUEEN'S BENCH, MARSHAL OF.
lease of office, i. 25

QUEEN'S CORONER AND ATTORNEY.
lease of office, i. 26, n. {d)

QUEEN'S PRISON, KEEPER OF.
lease of office, i. 25, n. {x)

QUEEN'S REMEMBRANCER IN EXCHEQUER.
lease of office, i. 26

QUIA EMPTORES.
statute of, ii. 427

QUIET ENJOYMENT.
covenant for, implied on word demise, ii. 9. 155. 285

not on word grant, when, ii. 9

not a covenant by lessor to rebuild in case of fire, ii. 121

nor to repair, ii. 183
implication restrained by particular express covenant, ii. 285
advantage of express over implied covenant, ii. 286
no implied covenant on equitable estate, ii. 287

or lease of chattels, ii. 287
object of covenant, ii. 288

what intended by term, ii. 288

general and qualified covenants for, distinguished, ii. 291

whole instrument to be inspected to ascertain true construction, ii. 292

grammatical sense, when ascertainable, to prevail, ii. 293

whether words of qualification in preceding covenant be applicable to

subsequent covenant in general terms, ii. 294
whether words of qualification in subsequent covenant be applicable to

preceding covenant in general terms, ii. 303
summary, ii. 308
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QUIET ENJOYMENT—(continued).

who said to claim under covenantor, ii. 309

lessor's widow in respect of dower, ii. 309
mother, ii. 309

collector of land tax, ii. 309
surrenderee, ii. 3(^9

remainder-man, ii. 309
signification of word acts, ii. 310

means, ii. 310
neglect or default, ii. 310

covenant for, extends, generally, against lawful interruptions onlv,

ii. 312
accidental trespass no breach, ii. 314

where covenant is against acts of party specially named, ii. 314

what necessary in assigning a breach of, ii. 315

covenant for, runs with land, ii. 402

QUIT.
tenant under written agreement may quit, if premises unwholesome,

ii. 183
lessee cannot quit premises on account of lessor's neglect to repair,

ii. 220
notice to. See Notice to Quit.

QUIT RENT.
not within apportionment act of 11 Geo. 2. c. 19 ; ii. 142

QUORUM
of Commissioners of Woods and Forests, &c., i. 188

of Council of Duke of Cornwall, i. 342

RACK RENT,
leases at, not within registry acts, ii. 570

RAILWAYS,
power to lease royal forests for, i. 192

form of lease, i. 196

RECEIPT
for consideration, ii. 19

RECEIVER
of infant's estate, lease by, i. 36

powers of, over lunatic's estate, under 8 & 9 Vict. c. 100 ; i. 43

of Crown rents authorised to distrain, i. 195

may lease under direction of court, i. 389

and distrain in his own name, i. 389

must obtain best terms, i. 389

present practice in orders directing appointment of, i. 389
when estates lie in India, i. 390

owner in possession of part, i. 390

cannot turn out tenants nor raise rents on slight grounds, i. 390

RECITAL.
law rejects false recital which makes a contradiction, i. 54

as to, in Crown leases, i. 231

what necessaiy, i. 232

difference between Crown being deceived in grant, and mistaken in

information, i. 233

penalty for false recital in renewed lease by ecclesiastical corporation,

i. 252
of power of leasing not necessary to exercise of it, i. 407
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RECITAL—(continued).

when usual in lease, ii. 17

underlease, ii. 26
effect of error in, as to commencement of lease, ii. 63. 69
of surrender having been made will not amount to one, ii. 502

RECOGNIZANCE IN NATURE OF STATUTE STAPLE, TENANT BY,
duration of lease by, i. 122

RECORD,
estate taken by matter of, binds by estoppel for ever, i. 63

RECOVERY.
act for abolition of, i. 68
feigned, effect of, on lessee's term, i. 3

abolished in effect by 21 Hen. 8 ; i. 5

REDDENDUM,
in leases under powers, words of power should not be adopted in,

i. 491
silver cannot be substituted for gold, i. 492
best form of, in lease under power, i. 492

not essential to lease, ii. 82
rarely omitted, ii. 82
ordinary words of, ii. 82, 86

rent distinguishable from annual sum in gross, i. 82-3

out of what property rent issues, ii. 85. See further. Rent.

form of, ii. 86
effect of word Reddendum, ii. 87

as to party to have rent, and duration of payment, ii. 88

where general during term, rent follows reversion, ii. 88

best mode of reservation, ii. 88

effect of reservation to lessor paiiicularly, without more, ii. 89

and his assigns, ii. 90
or his heirs, ii, 90

by tenant in fee, to him and his executors, ii. 91

for years, to him and his heirs, ii. 91

in lease by tenant for life and remainder-man, ii. 91

efficacy of words during the term, ii. 91

rent reserved to lessor and his heii-s may go to lord by escheat, ii. 95

devisee of reversion on prolongation by will of lessee's

term, ii. 95

on lease by husband, termor in right of wife, ii. 96

administrator, ii. 96

joint tenants, rent to one, ii. 96

as to reservation of rent to a stranger, ii. 96

by a subject, ii. 96
by the crown, ii. 96 +
effect of estoppel, ii. 98

effect of 8 & 9 Vict. c. 106 ; ii. 98

in leases under powers, ii. 99

remainder-man entitled as assignee of reversion, ii. 99

usually prescribes place of payment of rent, ii. 100

may be in money, or money's worth, ii. 100

part of profits demised cannot be resei-ved, ii. 101. See further,

Rent.
distinct reversions not created by distinct Reddendums, u. lOu

effect of, as to general condition for re-entry, ii. 105

in alternative, ii. 106

of penal rent, ii. 107

VOL. II. L L L
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REDDE'NBUM—(continued).

usually states time of payment of rent, ii. 111. See further, Rent.
according to new or old style, ii. 113
should express period of first payment, ii. 114
terms of, will be marshalled to carry out intention, ii. 114
should contain, if requisite, an exception in case of fire, ii. 119.

See further, Rent.
rules for construction of, ii. 126

RE-DEMISE
by lessee to lessor, effect of, as to rent, ii. 134
when a surrender by operation of law, ii. 505

RE-ENTRY,
lease of crown land to contain proviso for, i. 194. 235
where subject put to entry, Crown has inquisition of office, i. 236
as to right of, on non-payment of rent, &c., in leases under powers,

i. 493
period of indulgence not to be extended, i. 493

may be abridged, i. 494
may be allowed where power is silent, i. 495
limit of period, i. 505

effect of right of, being made dependent in lease on insufficiency of

distress, i. 506
effect of right of, being made dependent in lease on rent being lawfully

demanded, i. 511
if agreement provide that lease shall contain proviso for, lessee may be

ejected for conduct which would amount to breach, i. 612
right of, into several houses for breaches committed in respect of one,

effect on title, i. 626
general condition for, not affected by distinct reservations, ii. 105
distinct rights of, may be reserved in respect of distinct premises, ii. 105

right of, is destroyed, as to a subject, by severance of reversion, ii. 130
not as to Crown, ii. 130
proviso for, ii. 317
how reserved, ii. 317
assignee of reversion may take advantage of, ii. 317
stranger cannot take advantage of, at common law, ii. 318
effect of 8 & 9 Vict. c. 106 ; ii. 318

right of, now disposable of by deed, ii. 318
proviso for, by lessor on non-payment of rent, &c., ii. 318

one of two coparceners, ii. 319
corporation, ii. 319
bailiff of, ii. 319

construction of, ii. 319
examples, ii. 320

should extend to acts of omission, as well as commission, ii. 322
where dependent on previous notice, ii. 323
whether the clause amounts to a condition or covenant, ii. 324
effect of, when contained in reversionary lease, ii. 327
in mining lease, on works ceasing for two years, ii. 327
distinction between proviso that lease shall be void, and proviso for

re-entry abolished, ii. 327
never applicable to freehold leases at common law, ii. 330
ejectment maintainable under, without entry, ii. 331

lessee holding over cannot be ejected without demand of possession,

ii. 331
right of, continues notwithstanding dispossession of lessee, ii. 331
lessor entitled to emblements, ii. 331
distinction between entire conditions and distinct conditions, ii. 332
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RE-ENTRY—(continued).

condition not apportionable by act of parties, ii. 332
right of, defeated by effect of act of parliament, ii. 333
where demand of rent necessary, ii. 333. See further, Demand.
impolicy of making right of, dependent on insufficiency of distress,

ii. 342
proviso for, to supersede action of ejectment, ii. 345. 517
by lessor on expiration of lease, ii. 517
may be by force, if expressly authorised by lease, ii. 345. 517

trespass not maintainable by lessor till, ii. 518

REFERENCE.
parcels described by, ii. 31

REGINA. ^>e Crown.

REGISTRAR OF POLICIES IN LONDON,
lease of office, i. 25

REGISTRATION
of leases, effect of, ii. 569. 571

exceptions, ii. 570
of assignment, ii. 571
memorial must be in writing on vellum or parchment, ii. 572

contents of, ii. 573
stamp duty on, ii. 575

RELEASE,
by way of enlargement, not supported by interesse termini, i. 22

"REMAINDER"
word, when signifying reversion, i. 451

an impediment to a surrender, ii. 504
whether prior term of years may merge in, ii. 515

REMAINDER-MAN.
lease by, i. 49. 51

effect of 8 & 9 Vict. c. 106, s. 6 ; i. 49. 51

by recognizing lessee of tenant for life, may create new tenancy, i. 95

may confirm during life of tenant for life, i. 96

effect of lease by, in concurrence with tenant for life, i. 100

joint demise, how declared on, i. 101

effect of lease by husband and wife, he being tenant for life with re-

mainder to her, i. 101

acts of one, cannot preclude successor, i. 525

REMEMBRANCER IN EXCHEQUER, QUEEN'S,
lease of office, i. 26

RENEWAL
of lunatic's lease, in whose name to be taken, i. 43

restraint on, by ecclesiastical corporations, by 6 Will. 4. c. 20 ;
i. 251

lease by trustees of charity with covenant for perpetual renewal, not

sustainable, i. 350
but sustained for nine renewals where improvements made by

lessee, i. 352
effect of covenant for, by executor or administrator, i. 369

contained in lease under power, i. 438

of leases to infants, i. 529

femes coverts, i. 531

nature of tenant right of, i. 703

express contract for, i. 706



884 INDEX.

RENEWAL—(conthmed).

as to renewal being optional or compulsory, i. 706
as to quantity of interest contracted for, i. 707

perpetual renewals not favored in England, i. 707
supported on evidence of intention, i. 708

effect of words y)ww time to time, i. 712
and so toties quoties, i. 712
tinder the same rent and covenants, i. 713
in the same form, i. 724

as to the acts of the parties being received in evidence in aid of

construction, i. 725
as to the liabilities at law of lessor and persons claiming through

him, i. 731
executors and administrators, i. 731
assignees, i. 731
effect of covenant to endeavour to procure renewal, i. 732

as to rights at law of lessee, and persons claiming through him, i. 733
executors and administrators, i. 733

as to liabilities in equity of lessor, and persons claiming through him

:

specific performance, i. 735
as to infant, i. 736

feme covert, i. 736
idiot, i. 736
lunatic, i. 736
person of unsound mind, i. 736
person out of jurisdiction of court, i. 736
lessor's heir, i. 740

executors and administrators, i. 740
issue in tail, i. 741
volunteer, i. 741
assignee, i. 741
jointress, i. 742
stranger, i. 744

as to rights in equity of lessee, and persons claiming through him :

specific performance, i. 747
party guilty of breach of agi-eement, i. 747

fraud, i. 747
as to infant, i. 748

feme covert, i. 748
idiot, i. 748
lunatic, i. 748
person of unsound mind, i. 748
trustees, i. 751
executoi's, i, 751
mortgagees, i. 751
tenant for life, i. 751
guardians, i. 751

as to relief in equity against tenant's laches in applying for renewal,
i. 751

kind of notice required, i. 759
effect of ignorance, i. 759

accident, i. 759
waiver of forfeiture, i. 762

as to trusts being grafts on renewed term, i. 762
trustee renewing in his own name, i. 762
where trust and other lands included in renewal, i. 763

executor renewing, i. 763
mortgagee, i. 763
partner, i. 764
one of several jointly interested, i. 764
stranger by supp-essio veri, or suggestio falsi, i. 765
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RENEWAL

—

{continued)

.

underlessee, i. 765
tenant for life, i. 766-7

husband, in right of wife, i. 767

legatee of reversionary interest, i. 767
tenant for life authorised to renew for his own exclusive benefit,

i. 769
quasi tenant in tail, i. 769
purchaser with notice, i. 769
mortgagee with notice, i. 769

as to obligation of tenant for life to renew, i. 770
legal and equitable tenant for life distinguished, i. 770
where directed by settlement to keep lease alive, i. 771

as to fines for renewals, and contributions, i. 774
as to parties claiming under the settlement, i. 774

where tenant for life not bound by settlement to renew, i. 774
bound by settlement to renew, i. 774

where fund provided, and where not, i. 774, et seq.

effect of advance of money for renewal, i. 775. 782

principle of calculating amount of contribution, i. 778

advantages of life insurances, i. 779
who entitled to rents applicable to renewal, where renewal

impossible, i. 781

tenant for life renewing out of rents entitled to fines for underleases,

i. 782
as to parties claiming derivatively as underlessees, i. 782

as to surrender of existing interests as a preliminary step to renewal,

i. 787
effect of 4 Geo. 2. c. 28; i. 787

39 & 40 Cxeo. 3. c. 41 ; i. 787

mortgagee not compelled to join in, i. 789

covenant for, runs with land, ii. 402 , ^ ^ y jf'

RENT, "fK^^ ^^.-^L-w^ t^' (t^f.€jt. ^**' A/^Ajjr'^ /^4^ /«h. *- L^ ^
not necessary to lease, i. 9

reservation of usual, i. 9

not strictly reservable out of incorporeal hereditaments, i. 27

distress not warranted, i. 27

acceptance of, confirmation of voidable lease, i. 32

accustomable, to be reserved in lease by tenant in tail under 32 Hen. 8.

c. 28 ; i. 77

when lease gi-anted by coparceners, tenants m tail, i. 78

must be reserved during the whole term, i. 79

casual services, as heriots, not rent within 32 Hen. 8. c. 28 ;
i. 80

nor running of a colt, i. 81. See further, Tail, Tenant in.

resei-vation of, on lease by joint tenants^ i. 125

payment to one is payment to all, i. 127 -on
reservation of, on lease by one of several joint tenants for lives, 1. 129

who entitled to, when joint tenants in fee sever before lease, i. 130

reservation of, on lease by tenants in common, i. 132

usual practice, i. 136

payment of, to one of several tenants in common, eitect ot, i. lib

reservation of, on lease by coparceners, i. 137

coparceners cannot sever in avowiy for, i. 137

what amount may be reserved on lease by one of two coparceners m

reservation of, in lease by baron and feme, under 32 Hen. 8. c. 28

;

i. 155 .
,

what, payable by lessee of mortgagor to mortgagee, i. 164. 171

mode of reservation on lease by mortgagor and mortgagee, i. 174
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RENT—(contimted)

.

on Crown leases, i. 192
for building, i. 193
of mines, &c., i. 194
of tolls, markets, &c., i. 194
of encroachments on royal forests, i. 194

how reserved, i. 194. 235
interest payable on arrears, i. 195
composition for arrears, i. 195
demand of, not necessary for Crown to take advantage of forfeiture

for non-payment of, i. 237
unless land parcel of Duchy of Lancaster, i. 237

land-tax redeemed by ecclesiastical corporation to be reserved in cor-

poration lease, i. 282
mode of reserving, in lease by municipal corporations, i. 316
signification of usiial or accustomed, when applied to, i. 414. 465
in lease under power, i. 465

signification of ancient and accustomable, i. 465
examples, i. 466, et seq.

more than ancient rent may be reserved, i. 466
lease reserving less, not good by lessee's consenting to pay ancient

rent, i. 469
in lease under power requiring accustomed rent, must be reserved

out of identical lands, i. 469
lease though void as to lands under power may be good as to other

lands in lease, i. 470
where reservations distinct, i. 471
part of lands formerly let jointly may be let separately at rateable

rent, i. 471
advisable to authorise leases at pro ratd rents, i. 472
where ancient and accustomed rent required, reference should be
made to former leases, i. 472

and rent should be reserved on usual days, i. 472
. fraction of, for broken quarter, i. 475

^ power to take fines, i. 479
under power to lease at yearly rent, reservation may he half-yearly

or quarterly, i. 480
eff"ect of departure from accustomed days of payment, i. 480

substitution of half-yearly for quarterly payments, i. 481
effect of 4 Will. 4. c. 22; i. 482

best rent, signification of, i. 483
what is, is a question for a jury, i. 482

effect of provision enabling lessee to deduct from rent expense of

repairs, i. 484
effect of ssuccesive leases under one bargain, where insufficient rent,

i. 484
covenant by lessee to expend money in improvements not in itself

objectionable, i. 486
otherwise if colourable merely, i. 486

effect of covenant by lessee to maintain lessor's children, i. 487
reservation of rent for antecedent occupation, good, i. 488
effect of payment of rent in advance, i. 488

taking fines to provide for future renewals, i. 488
absence of covenant to pay rent will vitiate lease, i. 489
amount of rent reserved must be certain or reducible to certainty,

i. 490
words of power should not be adopted in reddendum, i. 491
under power to lease at such rent as donee may think fit, nominal

rent may be reserved, i. 492
or no rent, i. 492



INDEX. 887

RENT—(contmuecT)

.

silver cannot be substituted for gold in reservation, i. 492
mere variation in terms not objectionable, i. 492
various modes of reservation with reference to reversioner, 1. 492
best mode, i. 492
lease under power should contain covenant to pay, i. 517

lessor determining tenancy-at-will in middle of quarter will lose rent
for that quarter, i. 654

lessee determining it must pay, i. 655
distinguished from annual sum in gross, ii. 82-3
generally issues out of all premises demised, ii. 85

controlled by circumstances of lease, ii. 85
examples, ii. 85

controlled by language of lease, ii. 86
payment of, to a third party, without lessor's authority, no discharge,

ii. 100
unless payment compulsory, ii. 100

plea of satisfaction by distress no answer to action of covenant, ii. 100
place is generally appointed for payment of, ii. 100
payable on demised premises, by law, ii. 100

except in case of Crown, ii. 100
amount and kind of, ii. 100

usually specified, ii. 101
may be ascertained by words of reference, ii. 101
must be certain or reducible to certainty, ii. 101
deduction from, where allowed, ii. 102

distinct rents may be reserved for distinct parcels, ii. 104
different periods of term, ii. 104

distinct reversions not thereby created, ii. 105
effect of, as to general condition for re-entry, ii. 105

amount of, not increased by distribution of reversion, ii. 106
distinction between reserv^ation and grant of, by tenants in common,

ii. 106
reserved at two feasts, payments by equal portions implied, ii.

106. 114
when reserved in the alternative, ii. 106
as to penal rents, ii. 107
as to abatement of, by order of court, ii. 110

in leases of lands of lunatics, &c., ii. 110
time of payment of, usually stated in habendum, ii. Ill
may be fixed by happening of an event, ii. Ill

presumed by law to be payable at end of each year, ii. Ill
reservation of proportion on under-lease, ii. 112
each quarter's rent a distinct debt, ii. 112
reserved payable quarterly or half-yearly if required, effect of, ii. 112

at two feasts without naming them, ii. 113
half-yearly, without naming days, ii. 113

reserved at four feasts without saying i/ea?-/_^, ii. 113
first payment of, should be expressed, ii. 114
where period of indulgence allowed, ii. 116

election belongs to lessee, ii. 116
efi'ect of failure of payment on first day, ii. 116

assignment of reversion, ii. 117
times of payment of rent issuing out of land, ii. 119
payable, notwithstanding fire, unless provision to contrary, ii. 120

although covenant to repair contains exception against fire, ii. 121.

See further. Fire.

as to suspension or extinguishment of, ii. 127. See further, Suspension.

debt lies for rent due liefore eviction, ii. 129

as to apportionment of, ii. 130. See further, ApronxioNMENT.
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RENT—(continued).

when deraandable and payable to save forfeiture, ii. 143
when strictly due, ii. 143
what not a release of, ii. 147
retention of, for repairs ; condition precedent, ii. 147
as to Statutes of Limitation respecting, ii. 147. See further, Limita-

tion, Statutes of.

when payment of, relieved against in equity under mining lease, ii. 151
when not included in general release, ii. 154
covenant to pay, ii. 162

seldom dispensed with, ii. 162
implied, ceases on assignment, ii. 163
otherwise on express covenant, ii. 163

advantage of express covenant, ii. 163
runs with land, ii. 163. 402
runs with reversion by 32 Hen. 8. c. 34 ; li. 164
cestui que trust of lease not liable to, at law, ii. 164

otherwise in equity, ii. 164
where lease granted for unlawful purpose, ii. 165
additional rent on event, ii. 165
to be qualified where suspension in case of fire, ii. 165
exception against damage by fire in covenant to repair does not

extend to, ii. 166
construction of cases in mining leases, ii. 166

proviso for re-entry on non-payment of, ii. 333. See further. Re-entry.
acceptance or demand of, when a waiver forfeiture of, ii. 468
right of re-entry may be reser^'ed notwithstanding acceptance, ii. 470

RENT-CHARGE,
as to payment of, on commutation of tithes, ii. 181

REPAIR.
lessor not bound to, without contract, though he may have insured and

received money, ii. 166
exception against damage by fire in covenant to, does not extend to

covenant for payment of rent, ii. 166
covenant to, ii. 182

,
liability of tenant independently of covenant, ii. 182
lessor not bound to repair without contract, ii. 183

not bound under covenant for quiet enjoyment, ii. 183
lessee usually undertakes to, ii. 183

except in City of London, ii. 183
Norfolk, ii. 183

Isle of Ely, ii. 183
covenant to, runs with land, ii. 184

reversion, ii. 184
liability of equitable assignee, ii. 184

assignee by way of mortgage, ii. 184
depository of lease by way of mortgage, ii. 184
equitable underlessee, ii. 185
occupier under agreement, ii. 186

liability to repair in case of fire, flood, &c., ii. 186

excuse on ground of danger, ii. 188

where trees demised, ii. 189
where buildings demised, ii. 189

liability of tenant holding over, ii. 190
exception against damage by fire, ii. 191

throws no liability on lessor, ii. 192
covenant to repair not limited by covenant to insure, ii. 192
landlord's insurance no exoneration of lessee, ii. 194
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REVAIR—(continued).

deduction from rent not allowed for repairs without contract, ii. 195

construction of general covenant, ii. 196. See also the case of Paine v.

Haynes, noticed in Table of Errata etAddenda, prefixed to Vol. I.,

p. cxli

construction of covenant substantially to repair, ii. 197

to put premises into habitable repair, ii. 197
to repair forthwith, ii. 197

reasonable use and wear excepted,

ii. 197
external parts, ii. 197

what buildings included, ii. 198

what amounts to a breach, ii. 206
remedy for breach, ii. 209

no specific performance, ii. 209
injunction to restrain, ii. 210
continuing breach, ii. 211

abatement of suit, ii. 211

damages for breach, ii. 212, and see Vol. I., p. cxli

retainer out of rent, of amount expended in repairs, ii. 215

etfect of covenant to repair on notice, ii. 216
lessor must give notice of intention to inspect state of repair, ii. 219

lessee cannot quit premises for lessor's neglect to repair, ii. 220

whether equity will relieve against forfeiture occasioned by breach of

covenant to repair, ii. 485

or of covenant to lay out a given sum in repairs, ii. 488

REPORT
to be made by Commissioners of Woods and Forests, &c., respecting

Crown lands, i. 200. 548

RESERVATION
of right of sporting not authorised by general power of leasing, i. 423

way, ii. 39
distinguished from exception, ii. 40

a privilege or liberty, ii. 41

RESIGNATION
by ecclesiastical corporation, is breach of contract to grant lease of

RESULTING TRUST / r
of renewed term, i. 770

REVERSION,
necessity of, to constitute a lease, i. 9

acquired by tenant from year to year, by letting from year to year, 1. 104

leases in, by ecclesiastical corporations, restrained, i. 244

nature of, i. 442-3. 450 ; ii. 59

leases of the, nature of, i. 442. 444

what leases warranted by a power to lease in, i. 450

remainder-man in settlement may take advantage of covenants in lease

executed under power, as grantees of, i. 522

severance of, destroys right of re-entry, as to subject, ii. 130

not as to Crown, ii. 130

effect of assignment of, by lessor, ii. 382

at common law, ii. 382

by statute of 32 Hen. 8. c. 34 ; ii. 383

whether privity of contract transferred by, ii. 386

to whom it extends, ii. 387

confined to leases by indenture, ii. 387
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IlEYEliS,lON—(co77tinued).
does not extend to covenants in conveyances in fee or tail, ii. 388

nor to collateral covenants or conditions, ii. 388
covenants running vv-ith land run vi'ith reversion, ii. 388

in hands of hceresfactus, ii. 389
assignee of part of estate of reversion is within act, ii. 391

so is assignee of reversion of part of lands, ii. 392

so is copyholder, ii. 392

as to execution creditor, ii. 393
assignee of husband and wife, ii. 393

as to the rule that grantee must have identical reversion under which

relation of lessor and lessee subsisted, ii, 393

effect of 8 & 9 Vict. c. 106 ; ii. 394

parties in the post not \\ithin the statute of 32 Hen. 8."c. 34 ; ii. 396

but bargainee is, ii. 396
so is devisee of reversion, ii. 397

so is remainder-man in a settlement, ii. 397

assignees of bankrupts under 3 & 4 Will. 4. c. 74 ; ii. 398

right of action in grantee of reversion, not defeated by lessee's assign-

ment, ii. 398
or death of cestui que vie, ii. 398

REVERSION, CLAUSE OF,
when introduced in leases, ii. 36

REVERSIONARY LEASE,
nature of, i. 442. 444 ; ii. 59

by tenant in tail, restraint on, i. 72

REVERSIONER,
lease by, i. 49. 51

effect of 8 & 9 Vict. c. 106. s. 6 ; i. 49. 51

heir of, bound by estoppel, i. 57

REVIEW, COURT OF,
jurisdiction of, vdth regard to specific performance, i. 632

REVOCATION OF WILL. 8ce Will.

REX. See Crown.

RIGHT OF ENTRY. See Entry, Right of.

RIGHT OF RE-ENTRY. See Re-entry.

RIGHTS OF COMMON
may be leased, i. 24

ROLLS,
estate vested in Crown, i. 204

ROLLS, MASTER OF THE. Sec Master of the Rolls.

ROYAL FORESTS. See Forests.

SAINT JOHN BAPTIST COLLEGE, OXFORD,
lease of lands belonging to, i. 283

SCHEDULE
stamp, where schedule referred to, ii. 660
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" SCOT,"
effect of word, ii. 170

SCOTLAND.
hereditary land revenues of Crown in, placed under management of

Crown revenues in England, i. 205
acts of 2 & 3 Will. 4. c. 112 ; i. 204

3 & 4 Will. 4. c. 69 ; i. 206
substitute for enrolment of leases, i. 207

evidence, i. 207
disposition of interests of Crown as ultimus hceres in, i. 207

the like in cases of bastardy, i. 207
power to Crown to grant site for building churches, i. 208

SEAL
of corporation, how proved, i. 179
of city of London proves itself, i. 179

SERJEANTS' INN,
leases of chambers in, not within registration acts, ii. 570

SETTLEMENT.
power in marriage, to lease for ninety-nine years not usual, except

under particular circumstances, i. 424
direction in articles for, that settlement should contain all usual powers,

will not authorize power to grant building leases, i. 425

SETTLEMENT, VOLUNTARY. See Voluntary Settlement.

SEVERANCE
of joint-tenancy for lives, impolicy of, i. 128

effect of intermarriage of joint-tenants, i. 129

effect produced by lease as to severance or suspension of joint-tenancy,

i. 130
effect produced by lease of one joint-tenant to another, i. 131

of coparcenaiy not effected by lease for life by one coparcener, i. 138

SEWER'S-RATE,
covenant by lessee to pay, not usual, ii. 161

is not a parliamentary tax, ii. 169

SHEEP,
flock of, may be leased, i. 26

SHEEP-WALK
will pass under word Appurtenances, ii. 33

SHERIFF,
lease of office, i. 26

SHERIFF'S PROFFERS,
leases of revenue arising by, i. 202, n. (p)

SIGNATURE .

of agreement contemplated by Statute of Frauds, i. 568

not necessary to indenture of lease for more than three years, n.

SIMONY, , .

lessees of incumbents guilty of, protected, i. 290
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SPECIAL OCCUPANT,
heir may take as, under lease pur autre vie, i. 688
so may executor or administrator, i. 688
provisions of 1 Vict. c. 26, with regard to, i. 690
liability of lessor's heir when claiming as, ii. 364

SPECIFIC PERFORMANCE,
bill for, will not lie against feme covert, i. 48
effect of bill for, as against her separate estate, i. 48

mortgagor cannot enforce, without redeeming, or obtaining mortgagee's

concurrence in lease, i. 174
may be enforced of agreement to execute power of leasing, i. 408

remainder-man need not be party to bill for, filed by lessee, i. 408
intention to execute power must be apparent, i. 408

and agreement clear, and udthin Statute of Frauds, i. 409
of parol agreement partly performed not enforced against remainder-

man, i. 409
unless remainder-man encourage expenditure, i. 410

of agreement for voluntary lease not enforced, i. 410
in excess of execution of power, decreed for term which donee may

grant, i. 440
equity will not decree, of agreement for lease of land to ecclesiastic

contrary to restraining statute, seinhU, i. 551

when consequent on agreement for lease, i. 621

terms must be ascertainable, i. 622
cases of part performance, i. 623

terms must be fair and reasonable, i. 625
party seeking, must be able to perform his contract, i. 626
necessity for consideration, i. 628
plaintiff must not be guilty of laches, i. 628

who entitled to, i. 629
assignee of agreement, i. 629

bankrupt, i. 629
insolvent, i. 633

party guilty of breach of agreement, i. 636
suppression, i. 636

contracting for assignment of premises, i 636
refusing to execute counterpart, i. 637

whether court will direct execution of lease after expiration of term
held under agreement, i. 637

parties to suit, i. 638
party cannot at same time proceed for, and for use and occupation,

i. 639
after decree for, and lease executed, lessee will be restrained from pro-

ceeding at law for damages, i. 639
but lessor must file new bill, i. 640

paralysis no impediment to, i. 640
plaintiff failing in suit for, cannot, in same suit, get a decree on terms

of defendant's answer, i. 651
of covenant to renew, i. 735. See further, Renewal.

SPIRITUAL CORPORATIONS. See Ecclesiastical Coupor.vtions.

SPORTING.
reservation of power of, not authorised by general power of leasing,

i. 423

STAMP DUTY.
leases and agreements by Commissioners of ^^'oods and Forests, &c.,

exempt from, i. 196
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STAMP DUTY—(contimied).

none payable on lease of mines, minerals, &c. belonging to Duchy of

Cornwall for a period not exceeding one year, i. 342
none payable on leases to Crown, i. 547
none payable on leases under 4 & 5 Will. 4. c. 76, {New Poor Law Act,)

semble, i. 558
on deed under 8 & 9 Vict. c. 106 ; ii. 8

on surrender, ii. 504
on leases by Crown, ii. 545

subjects, ii. 548
statutes applicable to leases not under seal as well as under seal, ii. 548
where the consideration relates to the improvement of the estate, ii. 551
where moneys paid by lessor for insurance are reserved as rent, ii. 552
in a lease for a gross sum and a peppercorn rent, ii. 552
conveyance and lease stamp distinguished, ii. 553
lease and agreement stamp distinguished, ii. 553
regulated by sum expressed as the consideration, ii. 553
penalty for fraud, ii. 554
consequences of insufficient stamp, ii. 554
may be impressed after execution of lease on payment of penalty,

ii. 555
remission of penalty, ii. 555

courts of law will not stop cause to get instrument stamped, ii. 556

equity more indulgent, ii. 556
where penal rents reserved, ii. 556
where cumulative, ii. 557
on leases of chattels, ii. 558
where fixtures and furniture let with house, ii. 558

on lease, not under seal, of corporeal and incorporeal hereditaments,

ii. 559
where stranger covenants for payment of rent, ii. 559

where schedule or other instrument referred to, ii. 560

on counterpart and duplicate, i. 550. 562

number of folios to be capable of proof, ii. 563

what to be counted, ii. 563
in leases of Duchy of Cornwall lands, ii. 563

under Poor Law Acts, ii. 563

on bond for payment of rent, ii. 563

on agreement for lease, ii. 564

mere proposal not an agreement, ii. 565

paper must be under hand, ii. 566

effect of sealing, ii. 566
signification of word matter, ii . 566

exception in 55 Geo. 3. c. 184 ; ii. 566

in surrender and agreement for new lease, ii. 567

when opposite to one of several signatures, ii. 567

number of folios allowed, ii. 567

within what period agreement may be stamped after signature, ii. 567

on license to demise copyholds, ii. 568

on memorial for registration, ii. 575

STATUTES. See Table of, at beginning of Vol. J., p. ix.

STATUTE MERCHANT, TENANT BY,
duration of lease by, i. 122

STATUTE STAPLE, TENANT BY,
duration of lease by, i. 122
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STEWARD
of manor, whether empowered, virtute officii, to grant licenses to

demise, i. 108
lease by principal to, i. 559

though good at law, viewed with jealousy in equity, i. 559. See
further, Agent.

STEWARD OF HONOR.
lease of office, i. 26

STRANGER.
neither bound nor benefited by estoppel, i. 55
eiFect of his obtaining a renewal by siqypressio veri, or suggestio falsi,

i. 765
to deed, effect of habendum to, ii. 49
as to reservation of rent to, ii. 96

covenant to pay rent to, ii. 98
effect of 8 & 9 Vict. c. 106 ; ii. 98

STYLE,
effect of alteration of, as to commencement of lease, ii. 66

SUFFERANCE, TENANT AT.
lessee of tenant for life, on lessor's death, becomes, i. 96
to lessee of tenant by curtesy, i. 97

in dower, i. 97
has no demisable estate, i. 122
tenant holding over, becomes, i. 657
how converted into tenant from year to year, i. 657

SUGGESTIO FALSI,
effect of stranger obtaining renewal by, i. 765

SUPPRESSIO VERI,
effect of stranger obtaining renewal by, i. 765

SURETY,
liability of, on lessee's bankruptcy, ii. 354. 450

SURRENDER
by lessor, tenant for life, does not defeat lessee's interest, i. 95
the like, as to lessor tenant from year to year, i. 104
as to surrender of existing interests for purposes of renewal, i. 787

effect of 4 Geo. 2. c. 28 ; i. 787
39 & 40 Geo. 3. c. 41 ; i. 787

mortgagee not compelled to join in, i. 789
as to forfeiture by, ii. 499
definition of, ii. 499
of corporeal hereditaments, might be made without deed or writing at

common law, ii. 499
otherwise of incorporeal hereditaments, ii. 499
effect of Statute of Frauds, ii. 499

7 & 8 Vict. c. 76 ; ii. 500
8 & 9 Vict. c. 106 ; ii. 500

express, or by act of party, ii. 501
when mere writing sufficient, ii. 501
cancellation not sufficient, ii. 502
nor recital of surrender, ii. 502
nor execution of counterpart of new lease, ii. 502
nor payment of rent by third party, ii. 502
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SURRENDER— {contimied).

nor lease cancelled in lessor's possession, ii. 502
unless other circumstances to raise presumption of surrender, ii, 502

cannot be by parol merely, ii. 503
but qu., where accompanied by change of tenancy, ii. 503
no particular form of words required, ii. 504
interesse termiiii no impediment to, ii. 504
remainder is, ii. 504
stamp on, ii. 604

implied, or by operation of law, ii. 505
signification of term, ii. 505
how effected, ii. 505
redemise by lessee to lessor, ii. 505
acceptance by lessee of incompatible estate, interest, or office, i. 464

;

ii. 506
examples, i. 464 ; ii. 506

no surrender unless lessee takes estate contracted for, ii. 509
otherwise in surrenders by deed, ii. 510

express and implied surrenders contrasted, ii. 511
estate of lessee saved by Statute of Uses, ii. 511
requisites to surrender and merger, ii. 511

examples, ii. 511
one term may merge in another, ii. 515
surrender, how pleaded, ii. 515

SURVEYOR-GENERAL,
office of, united to office of Commissioners of Woods and Forests, &c.,

1.187

SURVEYOR OF GREEN WAX,
lease of office, i. 26
office abolished, i. 26, n. {!)

SURVEYOR OF SIXPENNY WRITS IN CHANCERY,
lease of office, i. 26

SURVEYOR OF SUBPCENAS,
lease of office, i, 26

SUSPENSION
of power of leasing, i. 525. See Power.
of rent occasioned by wrongful eviction of lessee by lessor, ii. 127

no assistance in equity, ii. 128

there must be eviction, ii. 128

trespass will not effect it, ii. 128

eviction by stranger claiming by title paramount will occasion, ii. 129

TAIL, TENANT IN,
lease by, at common law, i. 65

determinable by issue, reversioner, or remainder-man, i. 65

under enabling stat. of 32 Hen. 8. c. 28 ; i. 66

provisions of, i. 66

restrictions relaxed by 3 & 4 Will 4. c. 74; i. 68

enactment of 32 Hen. 8. still in force, i. 68

with reversion in Crown, may lease under 32 Hen. 8. c. 28 ;
i. (U)

lease by, under 32 Hen. 8. c, 28, not binding on remainder-man or

reversioner, i. 69

imperfect operation of act remedied by powers of leasing, i. 69

to lease under 32 Hen. 8. c. 28, lessor must have vested estate tuil,

i. 69
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TAIL, TENANT m—(continued).

ex provisione viri, not within 32 Hen. 8. c. 28 ; i. 70

lease under, must be by indenture, and lessor of full age, i. 70

of lands corporeal, &c., i. 70

lease by, of things lying in grant, under 32 Hen. 8. c. 28 ; i. 70

of copyholds, i. 72
reversionary leases by, i. 72

effect of conditional surrender, i. 72

must be of lands, most commonly letten to farm., i. 73

effect of words, i. 73

effect of omission of exception of trees, i. 74

several lands comprised in one lease, effect of, i. 74

must not be made without impeachment for waste, i. 74

term warranted by statute, i. 75

whether ninety-nine years, if three lives so long live, justified, i. 75

effect of excess in term, i. 76

less term may be granted, i. 76
commencement of term, i. 76

amount of rent required, i. 77
several lands comprised in one lease, effect, i. 77

lease by coparceners, tenants in tail, i. 78

rent must be reserved during whole term, i. 79

more than accustomable rent may be reserved under 32 Hen. 8.

c. 28; i. 81

whether pro rata rent reservable, i. 81

entire rent on distinct lands in one lease, not reservable, i. 82

express words of reservation not necessary, i . 82

particular days of reservation not necessary, if reserved yearly, i.82

days of grace allowed, i. 83
variation in terms of reservation not important, if reservation of

same value, i. 83
ancient rent, what considered, i. 83

lease by, not according to 32 Hen. 8. c. 28, good against lessor, i. 84

voidable by issue, i. 84
capable of confirmation, i. 85

otherwise if void, ii. 85

interference of equity on non-compliance with stat. of 32 Hen. 8.

c. 28 ; i. 85

may now lease under 3 & 4 Will. 4. c. 74 ; i. 86

lease must be by deed, i. 87
if made by feme covert, husband must concur, i. 87

and she must acknowledge it, i, 87

after possibility, &c., not within 32 Hen. 8. c. 28 ; i. 70

as to enrolment of lease by, i. 87

enabling clause of 3 & 4 Will. 4, c. 74, does not extend to expectant

interest of, i. 90
confirmation by, of voidable estates, i. 91

lease by one of two coparceners in tail, under 32 Hen. 8. c. 28 ; i. 138

lease by, for lives, without mentioning whose, effect of, i. 680

issue of, not liable to perform ancestor's covenant, i. 741

within apportionment act of 11 Geo. 2. c. 19 ; ii. 140

ex provisione viri, also within it, ii. 141

after possibility, &c., also, ii. 141

after possibility, &c., enabling clause of 3 & 4 Will. 4. c. 74, does not

extend to, i. 89
after possibility, &c., duration of lease by, i. 97

ex p}-avisione viri, enabling clause of 3 & 4 Will. 4. c. 74, does not

extend to, i. 89
of gift of Crown, enabling clause of 3 & 4 Will. 4. c. 74, does not

extend to, i. 89
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TAXES,
covenant to pay, ii. 169
distinguished into ordinary and extraordinary, ii. 1G9
parliamentaiy tax, ii. 169

sewers-rate is not, ii. 169
nor county rate, ii. 169
nor bridge repair rate, ii. 169

efiFect of word scot, ii. 170
general form of covenant to. pay, ii. 170
term taxes includes land-tax, ii, 171
effect of words without any deduction, &c., ii. 171
rent-charge, when included, ii. 171
in case of bishop's lease, ii. 172
expense of building party-wall not included, ii. 172
nor poor and church-rates, ii. 172
effect of land-tax acts, ii. 173

examples, ii. 173

fresh taxes, signification of, ii. 176
effect of omission to deduct from current rent, ii. 177. 180
effect of property-tax act, ii. 1 78
set-off in respect of taxes paid, ii. 179
as to payment of rent-charge on commutation of tithes, ii. 181

TELLER OF EXCHEQUER,
lease of office, i. 25
office abolished, i. 25, n. (*)

TENANT BY THE CURTESY. See Curtesy, Tenant by.

TENANT IN DOWER. See Dower, Tenant in.

TENANT BY ELEGIT. See Elegit, Tenant by.

TENANT IN FEE-SIMPLE. See Fee-Simple, Tenant in.

TENANT FOR LIFE. See Life, Tenant for.

TENANT PUR AUTRE VIE. See Life, Tenant for ; and Pur Autre
Vie.

TENANT BY RECOGNIZANCE IN NATURE OF STATUTE STAPLE.
See Recognizance, Tenant by.

TENANT BY STATUTE MERCHANT. See Statute Merchant, Te-
nant BY.

TENANT BY STATUTE STAPLE. See Statute Staple, Tenant by.

TENANT AT SUFFERANCE. See Sufferance, Tenant at.

TENANT IN TAIL. See Tail, Tenant in.

TENANT AT WILL. See Will, Tenant at.

TENANT FROM YEAR TO YEAR. See Year to Year, Tenant from.

TENANT FOR YEARS. See Years, Tenant for.

TENANTS IN COMMON. See Common, Tenants in.

VOL. II. M M M
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"TENANT-RIGHT"
of renewal, nature of, i. 703

TENENDUM,
object of, ii. 47

TENTHS,
leases of, i. 202

TERM.
signification of word, i. 22 ; ii. 50
what allowed under enabling statute of 32 Hen. 8 ; i. 247
what authorised by power of leasing, i. 424

years absolute, i. 424
lives, i. 424
years determinable on lives, i. 424
freehold not authorised by power to lease for chattel interest, i. 425
nor vice versa, i. 425
distinction between particular power affirmative, and general power

restrained by negative, i. 426
as to validity, in lease under power, of proviso to enable lessor to

determine it on tender of money, i. 427
effect of power of leasing as tenant in tail may do, i. 432

where term not specified, i. 433
for a term not exceeding thirty-one years or

three lives, i. 433
power of leasing for lives authorises lease for life of survivor, i. 434

lives must be in esse and certain, i. 434
as to commencement of term in reversion, i. 434
effect of power of leasing for term consistent with estate for which

lands then held, i. 435
effect of lease without specifying term, i. 436
power of leasing for certain tenn authorises lease for less term, i. 436
effect of excessive term being granted, i. 436

at law and in equity, i. 437
where lease contains a covenant for renewal, i. 438
specific performance decreed for terra, which donee of power may

grant, i. 440
commencement of, distinction between leases in possession, i, 442

reversion,!. 442-3. 450
reversionary leases, i. 442. 444
leases of the reversion, i. 442.444
concurrent leases, i. 442. 444

where power silent as to period of commencement, i. 454
duration of, at will, i. 652

for a year : from year to year, i. 657
for years absolute, i. 668
for years determinable, i. 670
for a term, with accessional term on event, i. 673
for lives, i. 678

necessity for certainty of, ii. 50. See further, Commencement, Dura-
tion, and End.

difference between an Habendum after end of existing lease, and after

end of term, ii. 60
of leases granted by trustees of charities. See Charities.

of years. See Years, Term of

attendant. See Outstanding Term.

TESTATUM
states consideration, ii. 19

receipt for, ii. 19
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TESTATVM—icontinucd).
names of lessor and lessee, ii. 20

omission of lessor's name, ii. 21

whether omission to name lessee in, can be supplied by Haben-
dum, ii, 21

operative words, ii, 22

"THOUSAND."
construction of word, ii. 206

TIMBER.
treaty respecting timber in leases of land within Duchy of Lancaster,

i. 214
unless excepted, included in demise, ii. 43

TITHES
may be leased, i, 24
compensation to lessees of, i. 24, n. (I)

whether demisable by tenant in tail under 32 Hen. 8. c. 28 ; i, 70
leases of, by ecclesiastical and eleemosynary corporations, i. 247

act of 1 & 2 Vict. c. 106, restraining leases to ecclesiastics, does not

extend to, i. 551
as to payment of rent-charge on commutation of, ii. 181

covenant in lease of, not to let farmers have part, runs with land, ii. 405

TITLE,
lessee cannot dispute lessor's, i, 59. 172

nor parties claiming under him, i. 59
but may show that title is determined, i, 60, 172

examples, i. 61
not usual to require investigation of lessor's, i. 614
whether production of lessor's title can be enforced, i, 614, et seq.

result of cases, i. 618
right to inspect, may be waived, i, 618
after execntion of lease, lessee cannot enforce production, without

express agi'eement, i, 619
covenants for title run with land, ii, 402

TOLLS
may be leased, i. 24
in general pass without deed, ii, 26

TORT,
action on the case founded on the, when maintainable, i, 732

TORTIOUS ALIENATION,
as to forfeiture by, ii. 492
effect of 8 & 9 Vict. c. 106 ; ii. 493

TORTIOUS ESTATE,
lease of owner of, operates by estoppel, i. 53

TOTIES QUOTIES.
effect of words, in covenant for renewal, i. 712

TRADE.
covenant to restrain trading on premises, ii. 229

whether usual or not, ii. 160. 229

M M M 2
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TRADE

—

{continued)

.

runs with land, ii. 230. 402
distinction between trade and business, ii. 231
what a breach, ii. 231

schoolmaster, ii. 231
retail brewer, ii. 231
vender of coals, ii. 231
private lunatic asylum, ii. 232
coachmaker, ii. 232
public-house, ii. 232

not necessary that lessee should carry on every branch of prohibited

trade, to eifect breach, ii. 235
covenant not to trade within certain distance, ii. 235

mode of admeasurement, ii. 235
waiver of breach, ii. 236
covenant not to use premises in particular way, ii. 236
no relief in equity from forfeiture, ii. 236
license for one trade will not authorise another, ii. 236
injunction to restrain, ii. 237
bill for account, ii. 237

discoveiy, ii. 237
forfeiture for breach of covenant in restraint of, not relieved against in

equity, ii. 484

TRANSFER OF REVERSION. See Reversion.

TREASURERS
of churches, within 32 Hen. 8. c. 28 ; i. 239

TRESPASS,
act of, not supported by interesse termini, i. 23
bargainee before entiy cannot maintain, i. 23
lessee cannot' maintain, before entry, ii. 7

even under lease by bargain and sale enrolled ; covenant to stand
seised ; or lease and release, or feoffment to uses, ii. 7

lessor cannot maintain, until re-entry after expiration of lease, ii. 518
otherwise on an estate at will, i. 656
will not eifect suspension of rent, ii. 128

TRUST
not implied between lessor and lessee, i. 22
lessee under power of leasing may hold lease in trust for lessor, i. 522
as to trusts being gi-afts on renewed term, i. 762. See further,

Renewal.

TRUSTEES /^r.r^/i^-t-^/', 7i^^/ -f'u^^ /irtfjk^J ^£-c^^.Z«V /^*^ ^y:p^l
should join cestui que trust in leasing, i. 123 4«^--^

^A^^J ^^^^^^/^mode of reserA-ing rent, i. 124 ^'^.tf^^c^ *««—
f-Zt^/L I"

covenants should be entered into with, i. 124
*"

'
^^

of poor allotments, power to lease to industrious cottagers, 2 Will.

4. c. 42, i. 326
effect of leases by, at law, i. 345

in equity, i. 345
limit of term of leases granted by, i. 345
proof of reasonableness of term, devolves on trustee and lessor, i. 346
for sale cannot, in general, lease, i. 346
cestui que trust ought to join with, or sanction of Court of Chanceiy

be obtained, i. 347
for ecclesiastical corporations directed to concur in leases, i. 347
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TRUSTEES—(continued)

.

as to execution of power of leasing by trustee to preserve contingent
remainders, i. 403

excessive leases by trustees of legal estate, with limited power of
leasing, though good at law, may be avoided in equity, i. 525

lease to, by cestui que trust, i. 559
though good at law, viewed with jealousy in equity, i. 559. See

further, Agent.
may enforce specific performance of covenant for renewal, i. 751
cannot exercise power capriciously, i. 751

TRUSTEES OF CHARITIES. See Charities.

TURBARY
granted to a house will pass under word appurtenances, ii. 33

TWELVEMONTH,
lease for a, is a lease for a year, i. 657
lease for twelvemonths enures for 48 weeks, i. 657

certain, and six months' notice afterwards, i. 667
effect of, i. 667

ULTIMUS HCERES,
disposition of interests of Crown as, in Scotland, 1. 207

UNDERLEASE
distinguished for assignment, i. 101
no privity between underlessee and original lessor, i. 102
underlessee not personally affected by covenants in original lease,

i. 102
but land not discharged, i. 102

assignment not converted into, by reservation of rent and power to

distrain, i. 102
should contain covenants corresponding with those in original lease,

i. 103
provision for underlessee's security against original rent, i. 103
of copyholds, license not necessary to, i. 110
covenant in restraint of, without license not usual, ii. 160. 238. See

further. Assignment.

whether a continuing breach, ii. 472

UNDERLESSEE
estopped from denying lease recited in underlease, i. 60
of charity trustees not usually disturbed, on lease by them being

annulled, i. 362
the like of his assignee, i. 362

effect of renewal obtained by, i. 765

effect on, of renewal of original lease, i. 782

of lease founded on usury, not disturbed, when not concerned in it,

ii. 20

UNDER-TENANT,
who, within the term, ii. 420

UNSOUND MIND. See Lunatic.

USE.
lease of use of a thing is generally a lease of the thing itself, ii. 32

covenant not to use premises in a particular way, ii. 236

forfeiture for Itrcach of covenant to use premises in a particular way
not relieved against in equity, ii. 484
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USE AND OCCUPATION,
when mortgagee may sue mortgagor's lessee for, i. 170

corporation may maintain debt or assumpsit for. i. 178

party cannot at same time proceed for, and for a specific performance,

i. 639

USUAL
signification of lands, usually demised, i. 412

iisual or accustomed rent, i. 414

signification of word, in agreement for usual covenants, ii. 183

USUAL COVENANTS,
what are, ii. 155
where lessor seised in fee, ii. 155

general principles, ii. 157

as to covenant not to assign or underlet without license, ii. 160. 238

not to carry on particular trade, ii. 229

to insure, ii. 229
to pay land-tax or sewer's-rate, ii. 161

by lessor to rebuild in case of fire, or rent to cease, ii. 161

where covenants usual in neighbourhood contracted for, inquiry will be

directed, ii. 161

where lessor himself only a lessee, and underlessee ignorant of it, ii. 161

cognizant of it,ii. 161

USURY.
usurious consideration vitiates lease, ii. 20

innocent underlessee not disturbed, ii. 20

VENUE,
where to be laid in action against lessee's executor, ii. 371

VICAR
is a sole corporation, i. 177

VINTNER.
not within 32 Hen. 8. c. 16, relating to alien artificers, i. 533, n. (r)

VISITOR AND GUARDIANS OF POOR
empowered to take land as a corporation, i. 554

VOIDABLE LEASE
may be confirmed, i, 32

VOLUNTARY AGREEMENT
is nudum pactum, i. 744

VOLUNTARY CONVEYANCE,
party claiming under, postponed to covenantee for 'valuable considera-

tion, i. 741

VOLUNTARY LEASE.
specific performance of agreement for, not enforced, i. 410

VOLUNTARY SETTLEMENT
revoked by lease, i. 21

WAIVER
by lord of manor of forfeiture of copyhold, i. 106
of right to inspect lessor's title, i. 618
of forfeiture consequent on laches in applying for renewal, i. 762
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WklN^^i—{continued).

lessor may waive forfeiture of lease, ii. 468
what acts may amount to, ii. 468
cannot take place unless lessor have notice of forfeiture, ii. 469
right of re-entry for forfeiture may be reserved notwithstanding accept-

ance of rent, ii. 470
where breach continuing, ii. 470
as to bill for discovery of forfeiture without waiver, ii. 474

WARD,
lease by, to guardian, i. 559

though good at law, viewed with jealousy in equity, i. 559. See
further, Agent.

WARRANTY.
effect of 3 & 4 Will. 4. c. 74 on, i. 90
effect of 3 & 4 Will. 4. c. 27 on, i. 91

WASTE
in lessee to open new mines unless authorised, i. 21
writ of, abolished, i. 21, n. {b), 132, n. (y)
lessee of Crown lands not to be exempted from punishment for, i. 194

exceptions, i. 194
ecclesiastical leases under enabling statute of 32 Hen. 8, allowing waste,

void, i. 247
as to exemption from punishment for, in leases under powers, i. 514

WASTES,
power of lord of manor to lease, i. 384. See also Common.

WATER.
covenant for supplying demised premises with, runs vrith land, ii. 402

WAY,
right of, may be leased, i. 24
when it passes under word appurtenances, ii. 34-5

reservation of right of, ii. 39
reservation of, for foot or horses, does not confer carriage way, ii. 39

WEAK PERSON,
lease by, not void, i. 44
unless fraudulently obtained, i. 44

WILL,
revoked, pro tanto, by lease, i. 21

lease at, by feme sole, not determined by marriage merely, i. 47

by joint tenants, not prejudiced by death of one, i. 125

existence of tenancy at, no objection to lease gianted under power of

leasing in possession, i. 446
tenancy at, created by entry under agreement for lease, i. 611

in debt for rent upon tenancy at, plaintiff must show an occupation,

i. 656
tenancy at, express or implied, i. 652
how created, i. 652
how converted into tenancy from year to year, i. 653

example of, i. 654
how determined, i. 654

rent, i. 654-5

emblements, i. 654
on determination of, lessor may bring trespass without entry, i. 656

tenant at, cannot underlet, i. 104

underlease would determine will, i. 104

effect of lease by tenant at, as to estate of original lessor, i. 104
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WINCHESTER,
leases of lands belonging to, i. 282

WINE LICENSES,
leases of revenue of, i. 202, n. (/))

WITNESS
attesting deed of corporation, whether to be called, i. 179
who considered, under deed executing power of leasing, i. 411

WITNESSING PART
of lease, ii. 19. See Testatum.

WOODS AND FORESTS, &c.,

leases by commissioners of. See Crown.

WORDS
accustomahly demised, signification of, i. 412
acts, signification of, ii. 310
a datu, signification of, ii. 54-5

a die datus, signification of, ii. 54-5

ancient rent, signification of, i. 414, et seq., 465
and, when signifying or, i. 452
and toties quoties, effect of, in covenant for renewal, i. 712
appwtenances, signification of, ii. 33
a tempore confectionis, signification of, ii. 54-5

at construed /rom, ii. 66
belonging, signification of, ii. 34
best rent, signification of, i. 483
custom, signification of, ii. 279
defatdt, signification of, ii. 310
demise and lease import a present possession, i. 454
during the term, efficacy of in Reddendum, ii. 91

endeavour, signification of, i. 732
ex tunc prox. sequent., signification of, ii. 54-5

farm let, origin of, i. 2, and n. (rf)

fresh taxes, signification of, ii. 176

from, signification of, ii. 54-5

eflfect of, in lease under power to lease in possession, i. 450
construed on, ii. 112

from the day of the date, signification of, ii. 54-5

frcytn henceforth, signification of, ii. 54-5

from the day of the making, signification of, ii. 54-5

from the making, signification of, ii. 54-5

from time to time, effect of, in covenant for renewal, i. 712
henceforth, signification of, ii. 54-5

in the same form, effect of, in covenant for renewal, i. 724

matter, signification of, ii. 566
means, signification of, ii. 310
neglect, signification of, ii. 310
net rent, signification of, ii. 172
or construed and, ii. 92
quarter of corn, signification of, ii. 101

reddendum, effect of, in lease for life, ii. 87
remainder, when signifying reversion, i. 451
scot, effect of, ii. 170
thousand, constniction of, ii. 206
under the same rent and covenants, effect of, in covenant for renewal,

i. 713.
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WORDS—(continued).

underwritten, construction of, ii. 36
usual or accustomed rent, signification of, i. 414. 465
usually demised, signification of, i. 412

WRITING,
not necessary, at common law, to lease of corporeal hereditaments,

except by corporations aggregate, ii. 1
otherwise of incorporeal hereditaments, ii. 1
effect of Statute of Frauds, ii. 3

YEAR.
on lease for a year, tenant must quit at end without notice, i. 657

YEAR TO YEAR,
duration of lease from, i. 657

YEAR TO YEAR, TENANCY FROM,
when it arises between mortgagee and lessee of mortgagor, i. 171
lessee by entry may become tenant from year to year to corporation,

though demise not under common seal, i. 178
if lease under power defective, appointee may become tenant from year

to year, i. 624
may be created by entry under agreement, and payment of rent, i. 612
tenancy at will, how converted into, i. 653
tenancy at sufferance, how converted into, i. 657
transmissible to representatives, i. 658
duration of lease by tenant from, i. 103

effect of his lease from year to year, i. 103
not determinable by notice from original lessor, i. 104

by underletting, tenant acquires reversion, i. 104
and may distrain, i. 104

effect of lease by tenant from, for twenty-one years, i. 104

" YEAR TO YEAR AND SO FROM YEAR TO YEAR,"
duration of tenancy from, i. 658

YEARS, TERM OF,
origin of, i. 1

common before reign of Edw. 1 ; i. 1

a chattel interest, i. 3
bequeathable before Statute of Wills, i. 3
lease for, i. 668
ancient limit of, i. 668
lease for years, without naming number, good for two, i. 668
lease from year to year till six years expire, good for six, i. 668
lease for, lasts during anniversary of day of gi'ant, i. 669 ; ii. Ill

perfected by entry, ii. 1

one may merge in another, ii. 515
whether prior term may merge in immediate remainder, ii. 515

YEARS, TENANT FOR, TERM OF.
his early condition, i. 2
progress of amelioration, i. 2
incidents of his estate, i. 5
so styled, though tenant but for half year, &c., i. 22
may underlet, i. 101

underlease distinguished from assignment, i. 101

VOL II. N N N
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YEARS, TENANT FOR, TERM OF—(continued).

power of distress incident to demise by, i. 101

no privity between underlessee and original lessor, i. 102
underlessee not personally aiFected by covenants in original lease, i. 102

but land not discharged, i. 102

YEARS DETERMINABLE, TERM OF
lease for, i. 670

confers chattel interest only, i. 670
power of leasing for, will not authorise lease for lives, i. 670
lease for, is absolute if cestui que vie dead at the time, i. 670

otherwise if condition be precedent, i. 670
period of determination should be clear, i. 671

distinction between lease for years determinable on lives, and lease for

lives, i. 671

lease deteraiinable on cesser of widowhood, i. 671
residence, i. 671

semce, i. 671

lease for, not a holding for a term certain within 1 Geo. 4. c. 87 ; i. 67

" YIELDING AND PAYING "

are ordinary words of reddendum, ii. 82
create an implied covenant, ii. 87

YIELD UP
in repair, covenant to. See Repair,

YORKSHIRE,
of registration of leases of lands in, ii. 569

THE END.
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