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CHAPTER XXII.

AEEEST AND BAIL.

Sec. 145. A defendant in a civil action can be arrested before

and after judgment.

The code, as to arrest, does not apply to actions or judgments

prosecuted in the name of the State of Ohio, to recover fines or

penalties for crimes, misdemeanors, or offenses, or to proceedings

for contempt.

Before the order of arrest can be applied for, the action must

have been commenced by the filing of the petition. After the

petition has been filed, the application for an order of arrest can

be made, or it may be made at the time of filing the petition.

This is a separate process from that of the summons, which, it

would seem, must be issued and served in the same manner as

though no arrest had been applied for.

The party applying for the order must file, in the office of the

clerk of the court in which the action is pending, his affidavit, or

that of his authorized agent or attorney, setting forth the nature

and amount of his claim, that it is just, and establishing one or

more of the following particulars

:

1. That the defendant has removed, or begun to remove, some

of his property out of the jurisdiction of the court, with intent to

defraud his creditors.

2. That he has begun to convert his property, or a part thereof,

into money, for the purpose of placing it beyond the reach of his

creditors.

3. That he has property, or rights of action, which he fraudu-

lently conceals.

4. That he has assigned, removed, or disposed of, or has begun
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792 ARREST AND BAIL.

to dispose of, his property, or a part thereof, with intent to defraud

his creditors.

5. That he fraudulently contracted the debt, or incurred the

obligation, for which the suit is about to be, or has been brought.

All the grounds of arrest are stated in the five subdivisions of

section 145 ;
and the affidavit on which it is to issue must state the

ground in the language of the subdivision, and then the facts, con-

stituting the evidence, which the plaintiff claims will prove the

ground made for the arrest. The New York act is so different

from ours that only the fourth and fifth grounds of arrest laid

down in the code of New York are applicable to either the codes

of Ohio, Kansas, or Nebraska
; and the fourth and fifth grounds

in the code of New York correspond with the fourth and fifth sub-

divisions of section 145 of the Ohio code, of section 148 of Kan-
sas, and 153 of Nebraska code. These sections are substantially

the same in all three of these codes, and subdivisions fourth and
fifth alone correspond with the New York code.

4. Fraudulent disposal of property. A party about to change

his residence from one State to another in good faith, and making

no secret of it, and unable to pay hi^; debts, will not be held

guilty of having made a fraudulent disposal of his property, al-

though in preparing for his removal he has sold Home of it below

its value. Flour City National Batdi v. Hall, 33 How. 1. Nor

can it make any difference whether the party is able to pay his

debts or not, if he is making a bona fide removal, and not with the

intent to defraud his creditors. The code only authorizes an arrest

in cases of fraud ; so that in all cases thei-e must exist the intent

to change his residence with the intent and for the purpose of de-

frauding his creditors. But where one of the defendants admitted

that they (the defendants) had transferred the property in dis-

pute to another firm, simply for the purpose of keeping their stock

out of the hands of their creditors, and that it was really the same

as if the defendants were still in possession of the same, it was

held a sufficient transfer under this subdivision to sustain an arrest.

Phillips V. Benedict, 33 Barb. G55 ; S. C, 12 Abb. 355; 20

How. 265.

The offense of disposing of property with intent to defraud cred-

itors, can not be committed in a foreign couiitr}- between foreign-

ers, so as to bring the case within the provisions of the code, and

render the defendant liable to arrest here. Blason v. Bruno, 21

How. 112; S. C, 33 Barb. 520; 12 Abb. 2G5.
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Where there is a charge of a disposal of property with intent to

defraud creditors, proof of an actual intent to defraud is requisite

to sustain the order. Pacific Mutual Ins. Co. y. Machado, 16 Abb.

451; Caldwell's case, 13 lb. 405; S. C, 35 Barb. 444; Krauth v.

Yeal, 10 Abb. 139. Constructive fraud should never be held suf-

ficient to subject the defendant to imj^risoumcnt, as an omission in

an a.ssignment of certain schedules, etc. Birchell v. Strauss, 28

Barb. 293 ; S. C, 8 Abb. 53 ; Spice v. Joel, 1 Duer, 669.

An order of arrest was granted in an equitable action for an ac-

counting on the ground of fraudulent disposal of property. Short

V. Barry, 39 How. 315. But an order of arrest was denied in an

action of one partner against his copartner, on the ground that

the defendant had fraudulently disposed of the stock of goods be-

longing to the firm. Corry y. Williams, 1 Duer, 667; see Smith

V. Small, 54 Barb. 223.

On an application for an order of arrest on the ground of a

fraudulent disposal of property, it is for the judge, or other officer

issuing the same, to decide whether the evidence offered was suf-

ficient to sustain the charge, and which evidence should be legal

evidence, such as would tend to convict the defendant of the

charge. Courter y. McXamara, 9 How. 255 ; Crandell y. Bryan,

15 lb. 48 ; S. C, 5 Abb. 162. See Brodsky y. Ihms, 25 How. 471

;

S. C, 16Ib. 251.

The clerk under our statute grants the order
; but before he can

do it he must have the necessary affidavit of facts and evidence,

which will at least tend to prove the fraud.

5. That he fraudulently contracted the debt, etc. The fraud al-

leged must be directly connected with the debt or obligation in-

curred, or the order of arrest will not be sustained. Oatley v.

Lewin, 47 Barb. 18. Debt and obligation have in this connection

the same meaning. Both import a contract liability. Debt im-

plies a sum actually owing, and obligation includes an inchoate

liabilitj', whose fixed character is yet to bo determined, but which

might be sued ujjon, even if unaccompanied by fraud. McGovern

V. Payn, 32 Barb. 83; Smith v. Corbiere, 3 Bosw. 634; Ely y.

Sleigler, 9 Abb. N. S. 35. But it was held in one case that the

term '• obligation " was intended to include those cases where the

action would not rest upon the contract. Crandall y. Bryan, 15

How. 48; S. C, 5 Abb. 162. Thus, it was held that fiilse repre-

sentations, as to the responsibility of a third party, did not create

a debt or obligation within the meaning of this section, and that a
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party could not be arrested therefor. Smith v. Corbiere, 3 Bosw.

634. The allegations in an application for an order of arrest must

be such as to satisfy the judge judicially ; and material facts may

be stated upon information and belief, but iX^Qj must be accom-

panied by statements of the nature and sources of information.

Crandall v. Bryan, 15 How. 48; 5 Abb. 162.

Where the action is merely for the deceit, or is brought to set

aside the contract and recover the money under it, the plaintiff is

entitled to the order of arrest, if he shows in his affidavits a good

cause of action, and the defendant can not be believed on a motion

to set aside the order. Ely v. Mumford, 47 Barb. 629 ;
Merritt v.

Heckscher, 50 lb. 451. If false representations are relied upon to

make out a case of fraud, the affidavits must i-aise a reasonable

presumption that the defendant knew them to be false; for if he

believed them to be true, he was not guilty of a fraud. Thus, a

constructive fraud will not sustain an order of arrest, and an actual

intent ought always to be required to sustain an order of arrest,

where fraud is charged. Birchell v. Strauss, 8 Abb. 53; S. C, 28

Barb. 293 ; Claflin v. Frank, 8 Abb. 412 ; Gaflfuey v. Burton, 12

How. 516 ;
Smith v. Jones, 4 Eob. 655.

A purchaser, who obtains credit by false representations, must

be held to intend the legitimate consequences of his acts ; his in-

tent must be inferred from his acts and declarations. If the

plaintiff gave him credit upon false representations, and which he

knew to be false, the law will not permit him to say that he did not

mean to defraud them at the time. Whitcomb v. Salsman, 16

How. 535. Thus an attempt to postpone payment for a week, and

suspending two days thereafter, was held conclusive evidence of

intent to defraud. Smith v. Frank, 2 Rob. 626.

The fact, that a purchaser conceals his insolvency, docs not of

itself constitute fraud. There may be an honest purchase of goods

by one who knows that he is insolvent, without a disclosure "of

the fact. The true point of inquiry in such a case is, whether the

concealment was made with a preconceived design not to pay for

the goods, and that must be solved by taking into consideration

all the attendant and subsequent circumstances, which will tend to

throw light upon the subject. Nichols v. Pinner, 18 N. Y. 295
;

Hall V. ISIaylor, 18 lb. 588. There must be concealment and an

intent to defraud ; when these two facts exist, there is fraud.

Thus where a party was accustomed to buy bills of exchange for

cash, of the plaintiff, but on the eve of a suspension procured a

sale to himself of a large amount on credit, without making any
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false representations as to the condition of his affairs, but conceal-

ing the fact of his insolvency, and afterward sold the bills so pro-

cured in market, instead of using them m his business, as was his

custom, it was held that the circumstances together warranted

an order of arrest. Morrison v. Garner, 7 Abb. 425 ; Mitchell i'.

Warden, 20 Barb. 253; Hcnnequin v. Naylor, 2-1: N. Y. 139;

Nicholas V. Michael, 23 N. Y. 2G4. So where credit was obtained

on a statement of ^20,000 stock on hand, when on appraisement

it turned out but §4.000, it was held a fraud. Wilmerding v.

Money, 11 Abb. 283; Scudder v. Barnes, 16 How. 534. In order

to discover the spirit in which representations were made, evi-

dence of purchases made of other parties, and involving similar

acts of fraud, is admissible. Hall v. Naylor, 18 N. Y. 588 ; S. C, 6

Duer, 71. Where one, on making purchases, says he is good and

able to pay all that he should contract to pay, and it appeared at

the time that he was insolvent, and must have known it, it was
held that he was liable to arrest. Freeman v. Leland, 2 Abb. 479

;

Wallace v. Murphy, 22 How. 414.

In cases where fraudulent representations have been made to

obtain credit, the affidavit should show: 1. The facts constituting

the cause of action. 2. That the defendant requested credit for

goods, stating when and where. 3. That, for the purpose of pro-

curing said goods and credit, the defendant stated, etc. 4. That
the plaintiff was thereby induced to and did sell and deliver goods,

etc., to the defendant upon a credit of, etc. 5. That such state-

ments were false and untrue, to the knowledge of the defendant,

and that he made them with intent to defraud, etc. Smith v. Jones,

4 Eob. 655.

The principal is not only civilly liable for the acts of his agent,

but is also liable to arrest in case of fraudulent representations by
such agent. Smith v. Frank, 2 Eob. 626. But it must appear that

the principal was personally guilty of fraud, either by authorizing

the false statement, or by subsequently ratifying the act of his

agent. Claflin v. Frank, 8 Abb. 412.

Credit obtained by fraud by one partner, renders all the part-

ners liable to arrest, especially if the firm enjoy the benefit of

the fraud ; this last is a ratification. Comau v. Ruse, 21 How. 114
;

Townsend v. Bogart, 11 Abb. 355 ; National Bank of Common-
wealth y. Temple, 29 How. 432; Hawkins v. Appleby, 2 Sandf
421 ; 6 Abb. 319, n., contra ; Hanover Co. v. Sheldon, 9 Abb. 240;

Witmore v. Earle, lb. 58, n. ; Bull v. Melliss, 9 Abb. 58 ; Woodruff
V. Valentine, 19 Abb. 93.
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If the original cause of action has been settled, the party guilty

of the fraud can not be arrested. Murphy v. Fernandez, 10 Bosw.

665 ; Harding v. Shannon, 20 How. 26 ;
Ins. Co. v. Cleveland, U

How. 408 ; 13 How. 3GG.

This subdivision does not apply to a case where the proceeding

is in equity to set aside a conveyance or assignment of personal

property. Fassett v. Talmadge, 37 Barb. 436; S. C, 14 Abb. 188

;

23 How. 244; Isaacs v. Gorham, 1 Hilt. 479; M. Butt v. Hirsch,

4 Abb. 441 ; contra, Short v. Bariy, 39 How. 315.

These references will aid in understanding the scope and mean-

ing of the equivalent sections in our code as well as in those of

Eansas and Nebraska. They indicate what facts constitute a

fraud, and the kind of fraud contemplated in our code.

In Spice v. Steinneck, 11 Ohio St. 213, the court held that, where

an order of arrest was issued on an affidavit, which contained no

statement of the facts and circumstances, to justify a belief in

the truth of the ground averred for making the arrest, it was null

and void. Peck, C J.: "These authorities very cleary indicate

that a total omission, as in the case at bar, to state the facts inducing

the belief in the existence of the particular fraud set forth in the

affidavit, when such statement is required as a predicate of the

order, renders the order itself illegal and void for want of juris-

diction in the justice to issue it, at least as between the parties to

the proceeding. And such we conceive to be the general curi-ent

of authority from the leading case of Smith v. Bauchier, 2 Strange,

993, down to the present time. Whiting v. Traften, 16 Maine,

400; Loder v. Phelps, 13 Wend. 48; Gorton v. Frizell, 20 111. 291

;

Oredenburgh v. Hendricks, 15 Barb. 180 ; Egginton v. Litchfield,

85 Eng. C. L. 100; Caudle v. Seymour, 1 Gale & Davidson, 454."

The affidavit must also contain a statement of the facts claimed

to justify the belief in the e&istence of one or more of the abave

particulars. The statement must give the facts, from which the

plaintiff draws the inference that the debt was fraudulently con-

tracted, or that the party has assigned, or removed his property,

or withholds it, or is converting it into money, with intent to ap-

propriate it to his own use, when it ought to go to the use of his

creditors.

Before the order of arrest can issue, the plaintiff in the action

must give an undertaking, with one or more sufficient sureties, to

the effect that the plaintiff shall pay all damages the party may

sustain by reason of the arrest, if the same is wrongful. The

plaintiff need not sign the undertaking; it is sufficient if it be
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signed by the sureties. The vState v. Bowman et al., 10 Ohio, 445,

450. If the first order be irreguhirly issued, it must be set aside,

and no subsequent affidavits can be received to cure the defects of

the first. Houston v. Belcher, 12 Smede & Marsh, 514.

The order of arrest is to be served by the sheriff, and made re-

turnable, when issued at the commencement of the action, at the

same time that the summons is, and when issued afterward, in fif-

teen days after its issue.

To what causes of action does the right to arrest attach? It

would seem that it attaches to all actions, where the object of the

action is to recover judgment for a sum of money. In cases in

chancer}", an order of arrest can be had, where formerly a 7ie exeat

might have been issued. If the object of the action is a judgment

in personam for money, an order of arrest may be obtained.

But when the suit is the recovery of specific personal or real

property, or the proceedings are px'oceeding in rem—as petitions

for specific performance of contracts, conveyance of land, etc.—an

order of arrest can not be obtained. In these cases, the court lays

hold of the property, and has it legally within its control, and the

presence or absence of the defendant can not alter the action of

the court ; nor can his action prevent the court from its control

over the property, or impede its action in secui-ing the title to the

one entitled to it. Hence in these cases bail is useless.

So, in an action to recover specific personal property, where an

order of delivery is asked for, the plaintiff can not obtain an order

of arrest. If he wishes for an order of arrest, he must abandon

his right to a delivery of the property, and go for damages for its

conversion, or its value. He can not have both remedies at the

same time. Chappell v. Skinner, 6 Pr. 338 ; Brockway v. Burnap,

8 Pr. 188.

Sec. 151. The sheriff shall execute the order by arresting the

defendant, and delivering him a copy thereof, and of the affidavit

A certified copy of the affidavit must be issued with the order of

arrest, and, with a copy of the order of arrest, be delivered to the

defendant, as a part of the service of the order. It has been inti-

mated that a failure to deliver a copy of the affidavit would not

render the arrest illegal and void. It would seem that this omission

would not render the proceedings void ; it is merely directory, and

has nothing to do with the arrest. That must be first made. The

sheriff' may, however, bo liable for not delivering the affidavit.
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If the defendant is not arrested on the first order, subsequent

orders may be issued, as, of course, on the first application. Sec.

151.

What amounts to an arrest in a civil case is pretty well settled.

A private dwelling can not be broken open to make an arrest. In

the case of Sandon v. Jervis, Ellis, Bl. & El. 935 ;
S. C, 96 Eng. C.

L. 935, Erie, J., says :
" It appears to me to be decided by the

authorities that, if the officer can touch the party against whom he

has a warrant, without breaking into the dwelling-house in so

doing, that is a sufficient arrest. Now here, though the window

was "broken, it was not broken by the officer, and he touched the

plaintiff, who was within his reach, without committing any viola-

tion of the privilege attaching to a dwelling-house. It has been

aro-ued that, in order to make an arrest by touch sufficient, the

officer must have, at the time, the power of keeping the party so

arrested under restraint. I think that it would be most pernicious,

if the question, whether the officer had such means of restraint,

was perpetually to be submitted to a jury. Take the case, put by

my brother Crompton, of the party arrested running into his house

and locking himself in there. It would be a difficult and danger-

ous question to leave to the jury, whether, under these circum-

stances, the officer had the power of restraining him at the time of

arrest. The anonymous case in 7 Mod. 8, seems to me to decide

that mere touch by the officer, through a window already open, is

sufficient, without such power of restraint as has been contended

for. And in Genner v. Sparks, 6 Mod. 173 ; S. C, 1 Salk. 79, it

was agreed by the court that a touch by the officer, " even with the

end of his finger," is sufficient. The judges seem to have put tho

breaking into the dwelling-house, as the boundary of what is a

lawful arrest : any personal contact with the debtor, by any means

short of such breaking in, is good, and an arrest is, therefore, suf-

ficient, if made through a window which has either been left open,

or, as here, has been accidentally broken, but not by the officer.'

Hill, J., m same case :
" It was also argued that the officer, by put-

ting his hand through the broken pane, had violated the privilege

of the house. But the pane was not broken by him
;
and I tliiidi

that the officer, touching the plaintiff through the pane, had as

much right to make the arrest through the pane as he would have

had to go at once into the house and make the arrest, if the door

had been left open by the owner, or even broken by third parties

:iiid left open. Then, the arrest having been lawfully made, the

officer had a right to break open the outer door of the house, and
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complete the capture." Pollock, C. B., said in same case, in Ex-

chequer Chamber, 96 Eng C. L. 946 :
" It is matter of positive law,

whether a mere touch is to constitute an arrest or not. It might

have been reasonably prescribed either that it should or should not

be necessary to an arrest, that there should be a possession of the per-

son. But probably the reason which led to the laying down of the

law as it stands, was that it was thought desirable to avoid unneces-

sary violence; and, therefore, it was determined that, if the officer

was near enough the debtor to touch him, it was the duty of the

debtor to submit." Bramwell, B. : "I am of the same opinion; but

I wish to guard myself against being supposed to lay it down that

the sheriff would be liable to an escape, when the officer had been

unable to do more than touch the debtor. The capture might be

good as against the debtor, so as to preclude him from saying that

he had not been arrested, and yet not complete, so as to make the

sheriff liable for an escape. But, according to my view, the case

of Aga Kurboolie Mahomed v. The Queen, 4 Moore Priv. C. C. 239,

is a decisive authority to show that the officer was here justi-

fied in breaking open the outer door after he had touched the

debtor ; for I can not distinguish between a right to enter, after

having been thrust out, and a right to enter for the purpose of

taking a party already arrested."

An officer in execution of civil process can not break down the

door of a dwelling-house in order to arrest the owner of the house,

or even a permanent boarder. Oystead v. Shed, 13 Mass. 520
;

Ishley V. Nichols, 12 Pick. 270. But if the outer door be open, he

may enter and break open an inner door. Lee v. Gansel, Cowper,

1 ; Hubbard v. Mack, 17 Johns. 127 ; Williams v. Spencer, 5 lb.

352. He may also enter by a back door, if that is open. If ar-

rested and escaped, he may be arrested, if the officer has to break

open the door of a dwelling-house. Allen v. Martin, 10 Wend. 200.

An arrest will be complete, where the defendant submits to the

officer's authority, though there is no touching of the body. Field

V. Ireland, 21 Ala. 240 ; Jones v. Jones, 13 Iredell, 448 ; Courley v.

Dazin, 20 Ga. 369.

These authorities will sufficiently explain the duty of an officer in

making an arrest, and show when he has made one, so as to justify

re-arresting him, even by the breaking of his dwelling-house.

When arrested, the defendant must give bail to the sheriff, or be

committed to the jail of the county. Sees. 152, 157.

The undertaking of bail must be executed in the presence of the

sheriff, and be made to the plaintiff, and not to the sheriff. Sec.
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157. The sheriff must return the bail undertaking, with his order

of arrest, to the clerk's office.

The defendant may, in lieu of bail, or in discharge of them after

bail given, deposit in the hands of the sheriff, or in court, the

amount of money mentioned in the order of arrest. Does this

mean the debt sworn to, or the amount for which bail is to be

o-iven? If the former, then there is no security for the costs

ah-eady incurred, or for those which may accrue, in case of a de-

fense. The money is to be kept under the order of the court, till

final judgment, and. then to be paid over to the party entitled

thereto, according to the final result. The only sum stated in the

order of arrest seems to be the amount claimed, and bail is to be

given in double that sum. The code is surely lame in this particu-

lar ; as costs are often as much a matter of importance as the debt

itself, especially in cases involving a long litigation. Bail may

afterward be given in coui't, and the money withdrawn. Sec. 169.

As to paying money into court in lieu of giving bail to the action

on an arrest, see Morrow v. Kansas, 6 Kansas, 222, and Corn Ware-

house Co. V. Graber, 45 N. Y. 393. Where a third person, under

section 197 of the code, deposits money with the sheriff in order

that the defendant may be released from arrest, if the plaintiff

obtains judgment before bail have justified, he becomes absolutely

entitled to the application of the money to the satisfaction of his

judgment. But the claim of a plaintiff, thus seeking to have the

property of a third person applied to the satisfaction of the defend-

ant's debt, is strictissimi juris. It should be clearly established by

proof, and no intendment will be indulged in its favor. Accord-

ingly where, after bail have been accepted by the deputy sheriff,

and, at the request of the deputy, a third person deposits in his

hands a sum of money as security to such deputy that the sureties

will justify or the defendant surrender himself, it was held that

the plaintiff could not have the money so deposited applied to his

judgment. Eappallo, J. :
" The 197th section of the code jirovides

that the defendant may, at the time of his arrest, instead of giving

bail, deposit with the sheriff the amount mentioned in the order;

that the sheriff shall thereupon give the defendant a certificate of

the deposit, and the defendant shall be discharged from custody.

By section 198, the sheriff is required to pay into court moneys so

de])0sited. At any time before judgment the defendant may ob-

tain a return of the money by giving bail and causing them to

justify. But if the money remains on deposit at the time of the
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entry of the judgment, the plaintiff is entitled to have it applied

to the satisfaction of the judgment.
" It has been held, under a similar statute in England, that a sur-

render of the defendant, after judgment, will not relieve money
thus deposited, even though it be the money of a third party; and

that, if the plaintiff obtains judgment before bail have justified,

he becomes absolutely entitled to an application of the mone3^

Bull V. Turner, 1 Tyrw. & Gran. 3G7 ; and to the same effect is the

case of Herman v. Aaronson, 3 Abb. N. S. 392, and 8 Abb. N. S.

155.

"Where the money deposited in fact belongs to the defendant,

there is no injustice or hardship in thus laying hold of it; but

where it is deposited by a third party, in lieu of giving a bond, it

is more harsh in its operation than the rules ordinarily applied to

bail. It is the policy of the law to favor bail, and they are gener-

ally permitted, after judgment against their principal, and even

after suit brought against themselves, to surrender their principal

in their own exoneration. This case seems to be an exception to

the general rule, and the statute, as hitherto construed, affords no

similar relief to the surety who pledges his property, instead of his

name, to obtain the release of his principal from arrest. The claim

of a plaintiff' thus seeking to have the property of a third party

applied to the satisfaction of the defendant's debt, is strictissimi

juris. It should be clearly established by proof, and there is no

just reason for indulging in any intendment in its favor.

'' In the present case the plaintiff has obtained all the legitimate

advantages of the arrest as a provisional remedy. The defendant

has been surrendered, and has given bail for the limits. Still, if

the plaintiff has, by strict law, become entitled to appropriate the

money of Alexander, his right must be enforced.

" He (the sheriff) clearly had no right to take the money, after tak-

ing bail. The 197th section only allows the taking of the deposit,

instead of bail. Bail may be put in after the deposit, to procure

the release of the money ;
but there is no authority for taking

money after bail has been received, and in addition thereto."

The court held that the deposit was not made under the statute,

and hence the plaintiff could not have it applied.

The sheriff must give the plaintiff notice that bail has been

given, when the undertaking is given, after the return of the order

of arrest. Sec. 158.

On the return of the order with a bail undertaking, or on notice

of its being afterward given, the plaintiff may object to the bail
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for insufficiencj, at any time within ten days after the undertaking

of bail has been given. Here again is a strange lapse in the stat-

ute. From what time do these ten days begin to run ? The stat-

ute says from the givi7ig of the undertaking. How is the plaintiff

to know when it is given ? The sheriff is required to give him no

notice of that fact. He returns the undertaking with the order,

and that may be done at any time within fifteen days after the

order is issued. If, then, the arrest is made within five days of the

issue of the order, the sheriff need not return his order and bail

undertaking until ten days have expired after the giving of the

undertaking. Such is the literal wording of the code, and the

courts must so execute it, unless they assume power of amending,

instead of expounding the law.

Unless the plaintiff gives within that time a notice to the sheriff

that he does not accept the bail he shall be taken to have accepted

it, and the sheriff^ shall be exonerated from all liability on account

of the insufficiency of the bail. Sec. 158.

When such a notice has been given by the plaintiff, the sheriff

or defendant, within ten days thereafter, may give the plaintiff, or

his attorney, a notice, in writing, of the justification of the same,

or other bail, before a judge or the clerk of the court in which the

action is brought, a probate judge, or a justice of the peace, at a

time and place therein specified ; the time to be not less than five

nor more than ten days after the service of the notice. Sec. 159.

The bail, in order to justify, must attend, and be examined on

oath or affirmation, touching the sufficiency. Sec. 160.

The officer before whom the examination takes place will indorse

his allowance of the undertaking on the same, and cause it to be

filed with the clerk.

If the bail is adjudged insufficient, the sheriff" is liable as bail for

the defendant. Sec. 162.

When a defendant has been arrested, he may, at any time before

the justification of the bail, apply, on motion, to the court, or, if

in vacation, to any judge of a court of record in this State, to va-

cate the order of arrest, or to reduce the amount of bail. Eeason-

able notice of such motion must be given to the plaintiff. Sec. 171.

The notice must state whether the same will be heard on affidavit

or not. Sec. 505. If the motion is to be heard on affidavit, the

plaintiff may oppose the same by affidavits or other evidence in

addition to that on which the order of arrest was made.

On the hearing of this motion, the first question will be on the

sufficiency of the affidavit. Do the facts therein stated -justify the
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belief of the party that the defendant comes within one of the five

grounds for which a person may be arrested? The court or judge

must decide this question on the affidavit alone. No additional

facts can be then offered in evidence. The facts should clearly

tend to establish one of the causes of arrest. It is not enough that

they create a susjjicion that such may be the case. The facts

stated ought to be so convincing that, on an issue, the court

would, on the proof of them, find the fact true, as stated by the

plaintiff.

Where the defendant disputes the facts stated in the affidavit of

the plaintiff', he can do it by the affidavits of himself and others,

and the plaintiff can be heard in reply, and the court or judge

must then decide upon all the evidence, whether the facts set forth

in the affidavit are true. On this inquiry, the sufficiency of the

facts to justify the plaintiff's belief are admitted, and only their

truth is contested. On this inquiry, the parties must be confined

to the facts stated in the affidavit, and to evidence tending to prove

or disprove their truth. The issue is on the affidavit of the plaint-

iff: Firsts on its. sufficiency ; secondly^ on its truth. To authorize

the plaintiff to make a new case for an arrest would violate all the

principles of a judicial proceeding. There are no decisions settling

the practice
;
but it would seem that there is no room to doubt as

to what that practice should be.

Sec. 166. The defendant may exonerate his bail by a surrender

of himself to the sheriff of the county in which he was arrested,

delivering to the sheriff, at the same time, a certified copy of the

undertaking of bail ; so the bail may surrender the defendant; but

such surrender must be made before the return day of a- summons
on the undertaking against the bail.

The sheriff is required to give the bail a written acknowledg-

ment of such surrender, on the production of which to the clerk

of the court, he shall enter an exoneration of the bail on the un-

dertaking.

Sec. 166. The defendant shall be detained in custody by virtue

of the copy of the undertaking, as upon an order of arrest.

Sec. 167. The bail may arrest the defendant by virtue of a cer-

tified copy of the undertaking, or any other person may do it who
shall be, by the bail, authorized to do it by a written authority, in-

dorsed on the certified copy of the undertaking.
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The bail may take the principal, though he is out of the juris-

diction of the court in which they became bail, and even in a dif-

ferent State. NicoUs v. Ingersoll, 7 Johns. 145 ;
Commonwealth v.

Brickett, 8 Pick. 138 ; Eepublica v. Jailer, 2 Yeates, 2G3 ;
Pease v.

Burt, 3 Day, 485 ; Parker y. Bidewell, 3 Conn. 84, 421 ; Johnson v.

Tompkins, 1 Bald. 578. They may break open an outer door after

demand of admittance. lb.; 7 Johns. 145. They may demand

the assistance of the sheriff. 8 Pick. 138; The State v. Mahon, 3

ilarring. 568.

The bail are also exonerated by the death of the principal or

defendant, or his imprisonment in a State prison, or by his legal

discharge from the obligation to render himself amenable to the

process of the court. Where the party is rendered not liable to

arrest after the bail is given, the bail are discharged. White v.

Guest, 6 Blackf 228. So a judgment, upon which no execution

can lawfully issue against the body of the defendant, operates ipso

facto to discharge the bail. Oilman v. Perkins, 11 N. Ilamp. 343;

11 Ohio, 90. Where bail is taken without authority, the under-

taking is void. Thomas v. Man, 4 Dana, 452. A discharge of the

principal, as an insolvent debtor, discharges the bail. Trumbull

V. Healey, 21 Wend. 070.

The court may extend the time for the surrender of the princi-

pal. Sec. 1G8. Sickness of the bail is good cause for extending

the time to surrender. Boardman v. Fowler, 1 Johns. Cas. 413
;

Thomas v. Bulkley, 5 Cow. 25. If tlie principal is imprisoned in

another State, time will be enlarged for his surrender. People v.

York, Common Pleas, 2 Wend. 263.

So the bail are discharged if the plaintiff amend his petition so

as to insert a different cause of action. Willis v. Crooker, 1 Pick.

204; 5 lb. 305 ; 8 lb. 413. So if the action, with other demands, be

submitted to arbitration, and judgment be rendered in the action

on the aAvard. Hill v. Hunnevvell, 1 Pick. 11)2
;
Bean v. Parker,

17 Mass. 603. When the principal has once been arrested on a ca.

sa., the bail arc discharged, though he escape. Badgley's case, 7

Cow. 472. Bail are said to be exonerated b}' a judgment on the

merits in favor of the principal, though that judgment be after-

ward reversed for error, or annulled by a new trial. Butler v.

Bissell, 1 Eoot, 102, 214, 409 ; Lockwood v. Jones, 7 Conn. 439.

Sed quaere?

Wlien bail are fixed.—The return of an execution against the

body of the defendant " not found " is necessary to fix the liability
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of the bail, which liability is for the amount ofjudgment and costs.

The plaintiff can not sue the bail until after this return of not

found, and then the bail may still be discharged under the pro-

visions of section 1G8.

Sec. 171. A defendant arrested may, at any time before judg-

ment in the action, apply on motion to the court in which suit is

brought, if in session, and in vacation to a judge thereof, or to any

judge of a court of record of the State, to vacate the order of ar-

rest, or to reduce the amount of bail ; and the court or judge shall

allow to him such time for preparation and the hearing of the

motion, as shall be just and reasonable. Reasonable notice of such

motion must be given to the plaintiff.

This is a curious section. The defendant is also to have time

to prepare his motion ; not one word is said about the plaintiff.

The last clause was manifestly added on by way of an amendment,

and thereby a job was spoiled. But no judge regarding the law

and the eternal principles of right would hear such a motion ex

parte.

There is another queer matter here : the motion can be made

before any judge in the State. This is clearly unconstitutional.

Each district is an independent judicial jurisdiction ; they arc so

made by the constitution itself Nor can the legislature transfer

the hearing of business pending in one district while the case is

pending there, into another district. Each district is independent

of every other. Nor can a judge of one district sit in a court of

another district, and hence can not hear a matter or motion grow-

ing out of a case pending out of his district. The Supreme Court

held that the general assembly could not authorize the Supreme

Court to grant an injunction in a case pending in the court of

Common Pleas. Kent v. JVlahatty, 2 Ohio St. 498. This was on

the ground that no judge but the judges of the Common Pleas

could grant orders in that court. In New York, the judges of

their Sui^reme Court are State judges, and can sit in any district Ik

the State. Our Common Pleas judges are judges of the district,

and are required to reside therein while such. No judge of another

district then can act, save in matters in the courts of his district.

It may be doubted if a probate judge has jurisdiction to grunt in-

junctions in the Common Pleas, though the statute authorizes it.

Sec. 173. Any person causing another to be committed to jail
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under the provisions of this chapter, shall be liable in the first

instance for the jail fees, and shall, if required by the jailer, pay

such fees weekly in advance, and such fees so paid shall be a part

of the costs of the case.

Were it not for this provision, it seems, the imprisoned debtor

would have to subsist on charity, or at the township charge, or in

what manner he could ; for the sheriff is not bound to pay for his

support while in jail ; nor is the county, independent of statutory

requirements, bound to do so. Wadsworth v. Whetmore, 6 Ohio,

438. If the plaintiff does not advance the money for the debtor's

board to the sheriff, as above provided, the sheriff may allow the

debtor to go at large. This must be the logical result of the de-

cision in 6 Ohio, 438, and the language of this act.

In the case of Ilootman v. Shriner, 15 Ohio St. 43, the Supreme

Court of Ohio held that a party committed to jail under an order

made under the bastardy act, did not come within this section 173.

In Gill V. Minor, 13 Ohio St. 282, it was held that the failure by

the plaintiff in execution to pay such fees in advance, on demand

of the jailer, would justify the sheriff in discharging the debtor

imprisoned under the provisions of that chapter. But neither the

cases referred to nor section 173 of the code have really anything

to do with the question made by the demurrer to the answer ;
and

this simply because the prisoner, whose voluntary escape was

complained oi', was not "committed to jail under the provisions of"

chapter 1-, title 8, of the code of civil procedure, but under another

and different statute, known in common parlance as the bastai-dy

act. And there being no other statute authorizing the discharge

of the prisoner for the cause alleged in the answer, the court be-

low did not err in sustaining the demurrer. Per court in the above

case.

FORMS.

1. FORM OF AFFIDAVIT.

A B, plaintiff, '\
County, ss.,

DS

C D, defendant. J
Court of Common Pleas.

And the said A J5, plaintiff, being first duly sworn, deposeth and

saith that ho has commenced a civil action in the said court, (or,

is about to commence a civil action in said court, sec. 140, subd. 5,)

against the said C D, defendant, to recover the amount of a prom-
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issory note, dated the day of , A. d. 18 , and signed by

the said defendant, promising to pay to the said plaintiff the sum

of ^ , in after the date thereof, (or, due on an account of

certain goods sold and delivered by the said plaintiff to the said

defendant, at his request; or, on a certain bill of exchange, drawn

by, etc. ; describe the claim substantially^ as in the petition, and where

the case is such a one as that the affidavit covers the amount due, the

amount must be stated,) that said claim is just, and that there is due

at this time, and payable on said note, (or, account ; or, bill of ex-

change, etc.,) to the said plaintiff, the sum of S ,
(or if the claim

is one sounding in damages, or for the value of property, the words

should be varied so as to state the amount the pilaintiff thinks he is en-

titled to recover,) and the said plaintiff further saith that said prop-

erty was justly of the value of $ ,
(or, that he has justly

sustained damages by reason of the premises to the sum of ^ ;)

and the said plaintiff further saith that the said defendant has re-

moved (or, has begun to remove,) some of his property out of the

jurisdiction of this court, with the intent to defraud his creditors

;

and in support of said averment, the said plaintiff states the fol-

lowing facts : {here state all the facts which have led the mind of the

plaintiff to the conclusion he has asserted; set them out fully and all

of them, as the affidavit can not be amended;) and the said plaintiff

therefore asks that an order of arrest may issue in the said action

against the said C D, and he be held to bail in double the amount

of the said sum of $ , and further he saith not.

A B.

Signed in my presence, and sworn to before me, this day

of , A. D. 18 . •

G D, Clerk.

The above form will be sufficient in all cases, inserting first the

cause of action stated in the petition as. above, then the amount

actually due, if it can be stated, or the amount claimed, if it is not

susceptible of mathematical computation ; then the particular

cause relied on, and the facts on which the plaintiff relies to prove

the cause of arrest alleged.

2. FORM OF AN UNDERTAKING.

"Whereas the said A B, plaintiff, has this day commenced a civil

action in said Court of Common Pleas, for the recovery of certain

VOL. II—

2

.-^y
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sums in the petition in said action set forth, and whereas the said

A B has also filed his affidavit, setting forth that the said C D,

(here state the cause as in the statute, without the facts,) and asking

that an order of arrest may issue against the said C T>.

Now, we, , and , do undertake to the said C D, in

$ , for all damages which the said C D may sustain by reason

of the arrest so as aforesaid asked for, in case said order of arrest

is wrongfully obtained.

This undertaking must be signed by one or more sufficient sure-

ties. It need not be under seal, nor need the plaintiff sign it.

The clerk must judge of the sufficiency of the sureties, and may

refuse to accept the same and issue the order of arrest, if he does

not deem them sufficient. The sum to be inserted is a sum double

the amount sworn to, the same amoupt for which bail is required to

be taken.

3. ORDER OF ARREST.

The State of Ohio, County, ss.

Whereas, A B, plaintiff, has commenced a civil action in the

Court of Common Pleas, within and for the said county of
,

against the said C D, defendant, and has filed his affidavit, stating

that there is justly due him, from the said C D, the sum of $ ,

(or, that he claimB' damages to the amount of $ ,) which sum

he claims to recover in said action.

Now, therefore, you are hereby commanded and required to ar-

rest the body of the said C D, and to hold him to bail in the sum

of $ , and to make due return of this order, and your proceed-

ing thereon, on the day of , a. d. 18 ,
with any under-

taking of bail which the said C D may have given.

Witness my hand and the seal of said court at ,
this

day of , A. D. 18.

G D, Clerk.

The day of return is the same as the summons, when both are

issued together; otherwise the return day must be on tlie fifteenth

day after the day of its date. If dated the first day of the month,

the return day will be on the sixteenth. The day of the date is

excluded.

When time is to be computed from or after a certain day, that

day is to be excluded in the computation. Bigelow v. Wilson, 1

Pick. 485 ;
Tyle v. Mordding, 7 J. J. Marsh. 202 ;

Jacobs v. Gra-

ham, 1 Blackf 392; Arnold v. United States, 9 Cranch, 104
;
liand
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V. Eand, 4 N. H. 267 ; Lorent v. S. Cor. Ins. Co., 1 Nott & McCord,

505 ; 3 Penii. 200. Where, by a statute, time is required to be com-

puted from an act done, the first day is excluded. Homan v. Lis-

well, 6 Cowen, G59
; 2 lb. 605 ; 11 Mass. 204 ; Follett v. Hall et al.,

16 Ohio, 111. When Sunday is not to be included. 3 Penn. 200

;

4 Pick. 354 ; 2 Conn. 69.

4. UNDERTAKING OF BAIL.

Whereas, A B, plaintiff, has caused an order of arrest to be

issued against the body of C D, defendant, to hold him to bail in

a certain action now pending in the Court of Common Pleas,

within and for the county of , and wherein the said A B,

plaintiff', claims to recover against the said C D, defendant, the sum
of S , and whereas the said C D is now in the custody of E F,

sheriff of said county, under and by virtue of said order of

arrest, and wishes to be released therefrom.

Now, we, , and , do hereby undertake to the said

A B, plaintiff, in the sum of S
,
(^double the first sum,) that the

said C D, if judgment shall be rendered in said action against the

said C D, defendant, will render himself amenable to the process

of the court thereon, or, in default thereof, will pay the condemna-
tion money and costs.

Dated, etc.

Taken and executed in my presence, this day of , a. d.

18 .

L M, Sheriff.

5.' sheriff's return.

As by this order commanded, I have arrested the body of the

said C D, and have delivered to him a copy thereof, together with

the duly certified copy of the affidavit, furnished me by the said

clerk ; and the said C D, after such arrest, and while in custody,

executed, in my presence, the undertaking of bail herewith re-

turned, in the penal sum of ^ , with , and , as his

sureties.

The sheriff is to judge in the first instance of the sufficiency of

the bail. He need not discharge the defendant unless the bail is

in his judgment sufficient. Bail can not be taken until the de-

fendant is in custody.
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6. NOTICE TO SHERIFF OP NON-ACCEPTANCE OP BAIL.

You arc hereby notified that the said plaintiff refuses to accept

the bail taken by you on the order of arrest issued in this case, as

he does not consider the said sufficient bail in this action for

the said C D.

Dated, etc. ' A B.

7. NOTICE OP JUSTIFICATION.

Tou are hereby notified that I shall proceed, on the day of

, A. D. 18 , at one o'clock of said day, at the clerk's office

of said court, in
,
(or, at the office of , or where else the

place may be,) before H L, clerk of said court, (or, M N, judge of

said court, or O P, probate judge of said county, or E S, justice of

the peace for said county,) to justify the bail .heretofore given to

the sheriff on the order of arrest issued in this case, or other bail

which may then and there be offered ; at which time and place you

can be present if you wish.

Dated, etc.

C D,

By , his Attorney.

This notice can be given by either the sheriff or the defendant.

If the defendant declines to justify, the sheriff may do it for him,

as a matter for his own protection. The party giving it will sign it.

8. JUDGMENT AS TO SUFFICIENCY OP BAIL TO BE INDORSED ON THE

UNDERTAKING.

This day appeared before me, according to a notice before that

time duly served on the within-named A B, the said C D, and jus-

tified the bail whose names are attached to the within undertaking,

and I find the said bail to be sufficient, and do allow the same.

If both parties appear, that fact may be stated by adding the

plaintiff's name after that of the defendant, or sheriff, as the case

may be; the said C D, and A B, and the said C D justified, etc.

Of course, where the sheriff justifies, his nanie will be inserted in

lieu of that of the defendant. If the bail is found to be insufficient

that tact will be stated by prefixing in to " sufficient," and 7wt be-

tween " do " and " allow." It would seem that additional bail may
be given if the first is found insufficient. In that case the indorse-

ment would be the same, except adding to jt, "with the names

of , now added thereto."
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9. NOTICE TO BE DISCHARGED FROM APREST.

You are hereby notified that I shall apply, on the day of

, A. D. 18 , at one o'clock thereof, to the Hon. "W Y P, one

of the judges of the said court, at his residence, in
,
in the

county of , for an order to vacate the arrest of myself, on the

order of arrest issued by you against me in this action ;* at which

time and place you can be present and object to the granting of the

said order, if you choose.

If the motion is made on the insufficiency of the affidavit, this

form is sufficient ; but if the facts in the affidavit are to be disputed

by other affidavits, the following should be inserted between the

words " action " and " at which," where the * is, to wit : And you

are further notified that I shall produce affidavits to disprove the facts

stated in the affidavit filed by you to obtain the order of arrest.

10. ORDER OP DISCHARGE.

On the motion of the said C D, defendant, and it appearing to

the court that reasonable notice of this motion has been given to

the said A B, plaintiff, and that the said order of arrest was im-

properly issued, it is, therefore, ordered that the said order for the

arrest of the said C D be, and the same is hereby vacated, and the

said C D discharged from the arrest made under and by virtue of

the said order, and from liability on account thereof.

11. WHERE THE ORDER IS MADE OUT OF COURT.

And now came as well the said C D, defendant, as the said A B,

plaintiff, and the motion of the said C D, to be discharged from

arrest, on the order of arrest issued in this court, came on to be

heard upon the original affidavit and the affidavits now produced

by said parties ; on consideration whereof, I do find that the said

order of arrest was wrongfully obtained by the said A B ; it is there-

fore ordered that the said order of arrest heretofore issued in this

case be, and the same is, hereby vacated, and the said C D wholly

discharged therefrom, and from the arrest made by the sheriff of

said county thereon, and from all liability on account thereof.

Done at ,
in , this day of , a. d. 18 ,

W Y P, Judge.
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CHAPTER XXIII.

EEPLEVIN.

I. When it can be brought, and by and against whom.

Sec. 174. The plaintiff, in an action to recover the possession

of specific personal property, may, at the commencement of the

suit, or at any time before answer, claim the immediate delivery of

such property.

This section applies to such property and cases as the old writ

of replevin did. There is no doubt, says Sandford, J., in Eoberts

V. Eandall, 5 Pr. 327, that this chapter is intended as a substitute

for the provisional relief heretofore obtained in the action of re-

plevin. S. 0., 3 Sandf S. C. 707. The code has given this remedy

in place of the former action of replevin, and its design is to sub-

serve the same purpose. Chappel v. Skinner, G Pr. 339. So the

former practice may still prevail to supply omissions in the code.

Wilson V. Wheeler, 6 Pr. 49 ; Brockway v. Burnap, 8 Pr. 188.

This remedy can be maintained only against the party who has

in fact or law the possession or control of the property claimed.

Eoberts v. Eandall, 3 Sandf S. C. 716 ; S. C, 5 Pr. 327 ;
Brockway

V. Burnap, 8 Pr. 188. To sustain an action like this, the plaintiff

must not only show that he is lawfully entitled to the possession

of the property in question, but that the defendant unlawfully

withholds it. The latter fact can only be established, when it ap-

pears that, at the commencement of the action, the defendant has

such control over the propert}^ that he might, if he would, have

delivered the possession thereof to the plaintiff. A wrongful with-

holding implies a power to deliver. If the defendant couid not

have delivered the property to the plaintiff, he ought not to bo

punished for not doing it. Per Harris, J., Elwood v. Smith, 9 Pr.

528.

In the case of Nichols v. Michael et al., 23 N. Y. 264, the court

held that this remedy was a substitute for the former remedy of re-

plevin, and would lie in all cases where replevin formerly could bo
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maintained. Such, too, has been the construction of our code, I be-

lieve, in practice.

This case also held that where A had deposited or assigned the

goods of B to C, an action of replevin could be maintained against

both A and C. James, J., says: " Both these defendants claim an

interest in the goods adverse to the plaintiflFs :
Pinner claiming

that the purchase of the goods was free from fraud, and that they

should be retained by his assignee, and disposed of for the benefit

of creditors ; Michael claiming the possession for the same pur-

pose, and refusing to surrender on demand. They were properly

joined as defendants." Selden, J. :
" It is insisted that an action

to recover possession will not lie against Pinner, because he was

not in possession at the time of the commencement of this suit,

and because his previous possession was rightful, no attempt hav-

ing been made by the plaintiffs to rescind, until after the assign-

ment and delivery to Michael ; and that, at all events, there can be

no recovery against Pinner and Michael jointly. These objections

are, I think, sufficiently answered by the cases of Garth v. How-

ard, 5 Car. & P. 346, and Jones v. Dowle, 9 Mees. & Wels. 19. In

the first of these cases, the defendant Howard, being lawfully in

the possession of certain plate belonging to the plaintiff, had, with-

out authority from the plaintiff, pledged it with the other defend-

ant, Fletcher, for £200. The plaintiff demanded the plate of the

latter, and then brought detinue against both. It was objected

there, as it is here, that Howard had no possession at the time of

the commencement of the suit, and hence the action would not lie

against him. The court held that the action would lie againet

both. Tindal, C. J., said: 'The verdict must pass against both

defendants, as one could not stand in a better situation than the

other.' The decision in this case was put partly on the ground

that the defendant Howard had not assumed to part with the whole

interest in the property, but retained some control over it by virtue

of the right of redemption. But the chief justice also says:

' The question is, whether Howard has wrongfully pledged it. If

he has done so, he is answerable.' The other case, viz., Jones v.

Dowle, fully sustains the latter ground. There the plaintiff had

bought a picture at an auction, at which the defendant acted as

auctioneer. The latter by mistake entered the name of one Clift

as the purchaser, and delivered the picture to him. The plaintiff

demanded the picture of Clift, who refused to deliver it, and then

brought detinue against the auctioneer. The counsel for the de-

fendant insisted that the plaintiff was bound to show that the
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picture was in the possession or custody of the defendant, or of an

agent over whom he could exercise control, at the time of bring-

ing the action. But the court overruled the objection. Park, B.,

said :
' Detinue does not lie against him who never had possession

of the chattels ; but it does against him who once had, but has

improperly parted with the possession of it.'

" The theory upon which these cases ^jroceed is perfectly sound,

and applies directly to the present case. It is that where a person

is in possession of goods belonging to another, which he is bound

to deliver upon demand, if he, without authority from the owner,

parts with that possession to one who refuses to deliver them, he

is responsible in detinue equally with the party refusing. He con-

tributes to the detention. It is the consequence of his own wrong-

ful delivery. The action in such cases may be properly brought

against both ; because the acts of both unite in producing the de-

tention.

" It does not affect the principle that Pinner in this case came to

the possession of the goods by delivery, and under the former

purchase, and not as a trespasser. If they were fraudulently ob-

tained, he had no right to retain possession for one moment against

the plaintiffs, and could transfer no such right to his assignee.

The action proceeds, not upon the ground of tortious taking, but

of a wrongful detention ; and to this Pinner has contributed by

placing the goods in the possession of the defendant Michael, who

refused to deliver them. The case can not be distinguished in

principle from the two English cases to which I have referred."

See also Eayser v. Bauer, 5 Kansas, 202.

This case was one where goods had been sold by the plaintiff to

the defendant Pinner, when insolvent, and then by him assigned

to Michael for the benefit of creditors giving preferences. The

plaintiff claims that the sale was avoidable at his election, because

they were obtained by fraud, when the purchaser knew himself

insolvent. Judge Selden thus states the law on this point. He
says :

" The principles I intended to assert were (S. C, 18 N. Y.

295) : 1. That a mere intention of a vendee not to pay for the goods

he purchases, unaccompanied by any misrepresentation or conceal-

ment, is not such a fraud as will vitiate the sale ; and 2. That the

bare omission of a purchaser to disclose liis insolvency at the time

of the purchase, not accompanied by any intent to delraud, is in

like manner insufficient to destroy the contract. But I did not

say that, when the two are combined, that is, when the conceal-

ment of the fact of insolvency is accompanied by an actual intent
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to cheat, there is no fraud." The judge below, in this case, in-

structed the jury that, "if the defendant Pinner was insolvent, and

concealed the fact of his insolvency, with the design of procuring

the goods and not paying for them, it was a fraud, which would

avoid the sale at the option of the plaintiffs," and this ruling was

held correct.

Our remedy by replevin embraces the relief furnished in the

English actions of replevin and detinue; replevin lay where

there was an unlawful taking, and detinue where there was an

unlawful detention. Our code provides this remedy for all unlaw-

ful detentions, whether the taking was unlawful or of right; hence

the English law governing the action of detinue is applicable to

the action of replevin provided for in the code.

II. The Petition.

The petition must be framed solely for the recovery of the

specific property. If the petition charges a conversion, and

seeks damages for it, as well as for a delivery, an order for the

delivery of the property can not be rightly obtained. A petition

which avers the taking, detention, and conversion of personal

property, and claims not only damages for the conversion, but also

redelivery of the property, is bad on demurrer. Maxwell v.

Earnam, 7 Pr. 236. " If the property," says the judge, " had in

fact been converted by the defendant so that it was no longer in his

possession, or under his control, that fact would, I suppose, be a

complete answer to an action for the recovery of the possession.

If a party intends to recove." the possession of his property, he can

only succeed by bringing his action against the party who has it

in his power to give him such possession. The party, who has

been guilty of the conversion, may be liable for the damages, but

is not liable in an action to recover possession. But I know of no

principle of pleading, which will allow a plaintiff so to frame his

complaint, as that, if he fails to recover the possession of the

property, he can recover damages for the conversion. He must

elect, when he brings his action, whether he will claim a judgment

for the delivery of the identical property, or for the damages he has

sustained by reason of the conversion."

These cases show that the petition must be substantially what a

declaration in the old action of replevin was. Such, too, is the

plain language of the code. It speaks of an action to recover the

possession of specific personal property. There is no such action,

but that of replevin, and the code assumes that such an action does
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still exist ; and hence the practice in the old action of replevin

must be resorted to, in order to ascertain what is meant by this

language of the code.

III. The Affidavit.

Sec. 175. An order for the delivery of property to the plaintiff

shall be made by the clerk of the court in which the action is

brought, when there is filed in his office an affidavit of the plaintiff,

his agent or attorney, showing

—

1. A description of the property claimed.

2. That the plaintiff is the owner of the property, or has a special

ownership or interest therein, stating the facts in relation thereto,

and that he is entitled to the immediate possession of the same.

3. That the property is wrongfully detained by the defendant.

4. That it was not taken in execution on any order or judgment
against said plaintiff, or for the payment of any tax, fine, or

amercement assessed against him, or by virtue of an order of

delivery issued under this chapter, or any other mesne or final

process issued against him : Provided, that such affidavit may omit

the first and last clauses of this subdivision, and in lieu thereof,

show that the property was taken in execution on a judgment or

order other than an order of delivery aforesaid, and that the same

is exempt from such execution under the laws of this State.

The averment that the plaintiff is the owner of the property is

sufficient. Burns v. Bobbins, 1 Code, G2; Vandenburg v. Valken-

burg, 8 Barb. S. C. 217. I suppose a statement of tacts is only

necessary when the plaintiff claims a special property in the goods,

entitling him to the immediate possession of them, as against the

defendant, who is the general owner thereof. In such a case, it

may be necessary for the plaintiff to state what his right is, so as to

obviate a plea of property in the defendant; as under the code he

could not replj"- to it, and might not, under this language, be al-

lowed to give it in evidence in reply to such a plea. An averment

that the plaintiff is the owner implies that he is the general owner,

and possession is evidence of such ownership against all the world

but him who can prove himself the real owner. Ilcncc the gen-

eral averment of ownership is sufficient, except in the single case

already referred to.

IV. The Order and its Execution.

Sec. 17G. The order is addressed to the sheriff, and must be

made returnable, if issued when the summons is, at the same time
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the summons is returnable. When issued afterward, the return

day shall be the twentieth day after the issue thereof. It may be

directed to any other county. Sec. 187.

Sec. 178. The sheriff shall execute the order by taking the things

mentioned in it, and delivering a copy of the order to the person

charged with the unlawful detainer thereof, or by leaving the copy

at his usual place of residence. The sheriff may break open any

building or inclosure to reach the property, after having been re-

fused an entry, on notice of what his business was. Sec. 188.

Sec. 179. The sheriff, or other officer, shall deliver to the plaint-

iff, his agent or attorney, the property so taken, except in the cases

hereinafter provided, when there has been executed by one or more

sufficient sureties of the plaintiff a wintten undertaking to the de-

fendant, in at least double the value of the property taken, to the

effect that the plaintiff shall duly prosecute the action, and pay all

costs and damages which may be awarded against him. The un-

dertaking shall be returned with the order. In all cases where the

property replevied consists of heirlooms, personal keepsakes, oi'

other articles of property, the value of which consists in whole or

part in its being a relic, model, gift, family picture, painting, or

rare production of art or nature, and not wholly in its general

marketable character, the sheriff or other officer shall retain and

safely keep the same, subject to the order of the court
;
provided

the defendant, his agent or attorney, shall, within ten days after

the same has been replevied, serve a written notice upon such of-

ficer that he will demand the return of the same upon the final

trial of the case, and that he will, at the next term of said

court, move for an order requiring said officer to retain said prop-

erty, subject to the final order of the court : provided further, that

in case the said defendant does not give the notice aforesaid, or the

court, upon application of either party, refuses to order the officer

to retain said property, for the reason that it does not belong to

one or more of the kinds of the personal property aforesaid, the

said officer shall deliver the said property to the said plaintiff, his

agent or attorney, upon the execution of an undertaking, as here-

inbefore provided, to be filed with the clerk of the court, within

ten days from the expiration of the time to give said notice, or, in

case said notice is given within ten days after the refusal of the

court, to order the officer to retain the property as aforesaid.

This is the introduction of a new provision in our replevin law,

and may or may not work well in practice, and advance the ends
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of justice. This amendment grew out of some special case, and

was made just to meet it.

The sheriif must decide on the sufficiency of the sureties, and

indorse on the undertaking his approval. Burns v. Bobbins, 1

Code, 62.

Sec. 180. The value of the property must be ascertained by the

oath of two or more responsible persons, selected and sworn by the

sheriff, truly to assess the value of the property.

Sec. 181. If the undertaking required by section 179 be not

given within twenty-four hours from the taking of the property,

under said order, or from the time when the right first accrues to

the plaintiff to receive said property from said officer, on executing

the proper undertaking, the sheriff or other officer shall return the

property to the defendant; and if the sheriff or other officer de-

liver any property so taken to the plaintiff, his agent or attorney,

or keep the same from the defendant, without taking such security,

within the time and in the manner aforesaid, or if he takes insuf-

ficient security, he shall be liable in damages.

V. Notice of Exception to Sureties.

Sec. 182. The defendant may, within twenty-four hours from

the time of delivering the undertaking to the officer, notify the

sheritf that he excepts to the sufficiency of the sureties. If he

fails to give the notice, he is deemed to have waived all objections

to the sufficiency of the undertaking, and the sheriff is no longer

responsible for the sufficiency of the sureties.

When the defendant excepts, the sureties must justify upon no-

tice, as bail on arrest.

Sec. 183. In all cases where judgment is rendered against the

plaintiff on demurrer, or if he otherwise fails to prosecute his ac-

tion to final judgment, the court shall, on application of the de-

fendant or his attorney, impanel a jury to inquire into the right

of property and right of possession of the defendant to the prop-

erty taken. If the jury shall be satisfied that said property was

the property of the defendant at the commencement of the action,

or if they shall find that the defendant was entitled to the posses-

sion only of the same at such time, then, and in either case, they

shall assess such damages for the defendant as are right and proper,

for which, with costs of suit, the court shall render judgment for
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the defendant ; and the court shall also order any property in the

possession of the sheriff to be delivered to the defendant.

Sec. 184. In all cases when the property has been delivered to

the plaintiff, where the jury shall find, upon issue joined for the

defendant, they shall also find whether the defendant had the right

of property, or the right of possession only, at the commencement
of the suit ; and, if they find either in his favor, they shall assess

such damages as they think right and proper for the defendant, for

which, with costs of suit, the court shall render judgment for the

defendant. In all cases where the property remains in the hands

of the sheriff, as hereinbefore provided, the jury shall find, upon

issue joined, which party had the right of property and the right

of possession, or the right of possession only, at the commencement
of the suit ; and if they find either in favor of the plaintiff or de-

fendant, they shall assess such damages as they think right and

proper for the prevailing party, for which, with costs of suit, the

court shall render judgment, and also order the sheriff to deliver

such property to the party in whose favor judgment is rendered.

Sec. 185. In all cases where the property has been delivered to

the plaintiff, where the jury shall find for the plaintiff on an issue

joined, or on an inquiry of damages upon a judgment by default,

they shall assess adequate damages to the plaintiff for illegal de-

tention of the property, for which, with costs of suit, the court

shall render judgment against the defendant.

Sec. 186. When the property claimed has not been taken, or has

been returned to the defendant by the sheriff, for want of the un-

dertaking required by section 179, the action may proceed as one

for damages only, and the plaintiff shall be entitled to such dam-
ages as are right and proper ; but if the property be returned for

want of the undertaking required by section 179, the plaintiff shall

pay all costs made by taking the same.

Sec. 187. An order may be directed to any other county than

the one in which the action is brought for the delivery of the prop-

erty claimed. Several orders may issue at the same time, or suc-

cessively, at the option of the plaintiff; but only one of them
shall be taxed in the costs, unless othei-wise ordered by the court.

Sec. 188. The sheriff, or other oflScer, in the execution of the

order of delivery, may break open any building or inclosure in

which the property claimed, or any part thereof, is concealed; but

not until he has been refused an entrance into said building or

inclosure, and the delivery of the property, after having demanded
the same.
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YI. Bail for Property. JVlien liable to he proceeded against.

Sec. 189. No suit can be instituted on the i)laintiff 's undertak-

ing, until execution has been issued and returned that sufficient

proj^ertj^ of the plaintiff could not be found to make the amount

of the judgment.

Sec. 190. Any order for the delivery of property issued under

section 175, without the affidavit required thereby, shall be set

aside at the cost of the clerk issuing the same, and such clerk, as

well as the plaintiff, shall also be liable in damages to the party

injured.

When an action has been commenced to recover specific personal

propei'ty, and damages for its detention, and the property, after

being taken by the sheriff, is returned to the defendant under sec-

tion 179 of the code, the action may proceed, and the plaintiff may
recover to the extent of his interest in the property, under section

186, without any amendment of the pleadings. Pugh v. Callaway,

10 Ohio St. 488. Gholson, J. : "A party is sued for specific

property, and damages for its detention ;
it is taken from him^

and then returned under a provision of law, which informs him

that, in this contingency, he is liable for such damages as are

right and proper. We think the necessary effect is to render the

proceeding one in the nature of an action of trover, and entitles

the plaintiff in the action to recover damages, on the assumption

that the defendant is to keep the property and pay the value, at

least to the extent of the plaintiff's interest. Thus the statute

operates as an amendment of the pleadings, and the proceeding in

the action necessaril}' advises the party of the nature of the claim

which he is expected to meet."

There is another case of the like character provided for in the

same section, to wit, when the property has not been taken. In

this case, too, the action is to proceed as an action for damages

only, or, as the judge says, as an action of trover. The petition

in replevin states facts which constitute a conversion. But in order

to sustain such an action, the evidence must show a state of facts,

which would have sustained the replevin if the property had been

found. The evidence must shoAV property, or a right of possession

in the plaintiff to the property described in the petition, the pos-

session of it by the defendant, and a wrongful detention of it by

the defendant. It will not matter, if this state of facts once ex-

isted, that the defendant has put the property in the bands or pos-
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session of another. Still, the action may proceed, and the plaintiff

recover in damages for the value of his interest in the property :

the value of the jiroperty, if he is the owner ; the value of his right

of possession, if he has only that interest in the property demanded.

This question came up in the Washington County Common
Pleas some years since, and, after argument, the court held the law

as it is laid down above. The case, I believe, is reported in the

Western Law Monthly—Allen v. Leget, 1 West. Law Monthly, 585.

In New York various rulings have been made on this chapter of

the code. The former action of replevin is abrogated, and the jn'O-

visious of this chapter take its place. Roberts v. Randall, 3

Sandf. 707 ; S. C.,* How. 327 ; Nichols v. Michaels, 23 N. Y. 269
;

Eockwell V. Saunders, 19 Barb. 481.

The former practice may be resorted to in all cases where no

provision is made by the code. Brockway v. Burnap, 16 Barb.

314 ; Wilson v. Wheeler, 1 Code N. S. 402 ; S. C, 6 How. 49.

A demand is necessary before an action is commenced to recover

the possessioii of personal property which is wrongfully detained.

Sluyter v. Williams, 37 How. 109 ; S. C, 1 Sweeney, 205 ; Gerber

V. Monie, 50 Barb. 652; Stockwell v. Phelps, 34 N. Y. 364.

In a case where the defendant has parted with the possession of

the property, the plaintiff can recover the value of the goods.

Ellis V. Lersner, 48 Barb. 539. Any unlawful interference with the

property of another, or the exercise of dominion over it, by which

the owner is damnified, is sufficient to maintain the action. Lati-

mer V. Wheeler, 1 Keyes, 468 ; S. C, 30 Barb. 485 ; Allen v. Crary,

10 Wend. 349 ; Dunham v. Troy Union R. R. Co., 3 Keyes, 543
;

Ross V. Cassidy, 27 How. 416. The action may be commenced and

sustained by the owner of chattels against one who has no posses-

sion or connection with them, other than having directed a sheriff

to levy an execution in his favor upon them. Knapp v. Smith, 27

N. Y. 277. The courts of New York seem to hold that, if the de-

fendant was once in possession, and afterward parted with that

possession to another, and that other refused to deliver, an action

of this kind could be maintained against him, and a recovery had

of the value of the propei'ty. In one case, both the seller and

buyer were joined ; and this must be the case if the property is to

be taken. The code speaks of tlie action as one to recover specific

personal property, and hence it must be brought against some one

who has the property in his possession, and from whom it can be

taken by the officer, for the officer can not take the property from

one not a party to the suit. It would seem, therefore, that the
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New York courts had followed too far and closely the decisions in

detinue, which authorize that sort of thing. Our special remedy

for the obtaining possession of personal property, is a replevin, so

far as taking the property ; and detinue, so far as taking it when it

is unlawfully detained. Hence, the defendant must possess the

property, and also unlawfully detain it. If while in law he is in

possession of the property, the officer returns he can not find it,

the case may proceed ; but it requires the same evidence to sustain

it, as it would if the property had been taken. In detinue, the

plaintiff recovers a judgment in the alternative, that he do re-

cover the goods, or the value thereof if he can not obtain the

goods, and his damages for the detention. 1 Chitty PI. 142. But

there is nothing of this kind in our action of replevin. That rem-

edy looks to the seizure of the goods in the first instance ; detinue

does not look to the seizure of the goods until on execution. While

our replevin applies to an unlawful detaining, that detaining by

the defendant must exist at the time the suit is brought. The

present holder and his illegal vendor may be joined, as was held

in Nichols v. Michael, 23 N. Y. 269 ; S. C, 18 lb. 315 ; but beyond

this the- remedy does not extend. If the object is to seize the

goods, the party in possession must be a defendant. The provis-

ions of our code are inconsistent with any other construction of

the code.

FOKMS,

1. GENERAL FORM.

County, ss.

A B, plaintiff, '\

vs. > Petition in Eeplevin.

C D, defendant. )

The said A B, plaintiff, complains of the said C D, defendant, for

that the said plaintiff is the owner of the following goods and chat-

tels, (here describe them,) and is entitled to the immediate possession

thereof; and that the said defendant wrongfully and unjustly de-

tains in his possession the said goods and chattels, and from the

said plaintiff^; and the said plaintiff further avers that the said

defendant did so wrongfully detain the possession of said goods

and chattels for the space of next before the commencement

of this action, and wholly deprived the said plaintiff of all use and

benefit thereof during all of said time, to the damage of the said

l^laintifF 8
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Wherefore the said plaintiff prays an order against the said

defendant, that he may be ordered to deliver to the said plaintiff

the said goods and chattels, and also a judgment against the said

defendant for the said sum of ^ , his damages sustained by
reason of such unlawful detention.

2. AFFIDAVIT.

The said A B being first duly sworn deposeth and saith that he

has commenced, in the Court of Common Pleas, of the said county

of , a civil action against the said C D to recover possession

of the following specific personal property, to wit, (Jiere describe the

property, as it is described in the petition,) and that the said plaintiff

is the owner of the said goods and chattels, and entitled to the

immediate possession of the same, and that said goods and chattels

are wrongfully detained from him by the said defendant;* and that

the said goods and chattels were not taken in execution on any
order or judgment against said plaintiff, or for the payment of any
tax, fine, or amercement assessed against him, or by virtue of any
order of delivery issued under the chapter of the Code of Civil Pro-

cedure providing for the replevin of proi^erty, or on any other

mesne or final process issued against the said plaintiff j and further

he saith not.

Signed in my presence, and sworn to before me, this day of

, A. D. 18 .

Section 175, as amended, requires the affidavit, in cases where
the property sought to be replevied is such as is exempt from
execution, to be varied in its conclusion somewhat.

3. AFFIDAVIT WHERE PROPERTY IS EXEMPT FROM EXECUTION.

(Proceed in the above as far as the * in line 8, and then insert, in

lieu of the balance of the above, the following ;) and that said goods
and chattels were not taken for the payment of any tax, fine, or

amercement assessed against him, or by virtue of an order of de-

livery issued under this chapter, but that said property was taken
in execution on a judgment, (or order other than one for delivery

aforesaid,) and that the same is exempt from such execution under
the laws of this State

;
and further he saith not.

A B.

VOL. II—

3
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Signed in my presence, and sworn to by said A B, before me,

this day of , a. d. 18 .

C D, Clerk.

Where the plaintiff has a special property, he may state it thus

:

That the said goods and chattels were delivered to the said plaint-

iff by the said defendant, as a security for the payment of ^ ,

and that the said defendant, unknown to the said jjlaintiff, took

away said property from the i:)Osses8ion of the plaintiff against his

will, and now refuses to return the same, while the said sum of

money is still due and unpaid, and the said goods and chattels are

his only security therefor.

Or, that he hired the said goods and chattels of the said defend-

ant for the term of months, and paid him therefor the sum of

S , and that said time has not yet expired, and the said de-

fendant unlawfully got possession of said goods and chattels, and

now wrongfully detains them from the possession of said plaintiff.

4. ORDER OF DELIVERY.

The State of Ohio, County, ss.

To the Sheriff of County, Greeting

:

"Whereas, A B has commenced, in the Court of Common Pleas for

the said county of , against C D, a civil action for the recovery

of the following specific personal property, to wit, (Jiei'e describe the

property as in the petition and affidavit,) and has filed his affidavit

in the clerk's ofiice of said court, in order to obtain an order for

the immediate delivery of the said goods and chattels :

This, therefore, is to command you, as such sheriff, to take the

said goods and chattels above described, and deliver the same to

the said A B, plaintiff in said action ; and of this order and your

proceeding thereon make due return on the day of

A. D. 18 .

Witness my hand, and the seal of said court at ,
this

day of , A. D. 18 .

J D, Clerk.

The return day is the same as the summons, when issued at the

same time ; otherwise, twenty days after date of issue.

5. plaintiff's undertaking.

Whereas A B has caused an order for delivery of the following

goods and chattels, to wit, {here describe them,) to be issued out of
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the Court of Common Picas, within and for the county of ,
in

a cause now ponding in the said Court of Common Pleas, wherein

the said A B is plaintiff, and one C D is defendant ; and whereas

the said order Avas delivered to L M, sheriff of said county, and the

said sheriff has taken said goods and chattels, and the same have

been valued by two responsible persons, under oath, at the sum of

Now, therefore, we, and ,
undertake to the said C D,

defendant in said action, in the penal sura of $ ,
that the said

A B shall duly prosecute his action aforesaid, and pay all costs and

damages which may be awai-ded against him.

Dated, etc.

Signed in my presence, and approved by me, this day of

, A. D. 18 .

L M, Sheriff.

6. REPORT OF APPRAISERS.

We, the undersigned, having been selected by ,
sheriff of

county, to value the goods and chattels hereinafter named,

taken on an order of delivery in the ease of A B, plaintiff, against

C D, defendant, do, after being first duly sworn, value said goods

and chattels as follows, (here state the articles and the value of each,

and then add them up.) We value the whole of said goods and

chattels at the said sum total of §

Griven under our hands, this day of a. d. 18 .

7. sheriff's return.

According to the command of the within order, I have taken the

within-named goods and chattels, and have caused the same to be

valued by the oaths of and , two responsible men of

said county, whose valuation in writing is herewith returned ; and

I have delivered the said goods and chattels to the said plaintiff',

and have taken the undertaking of and ,
sureties of

the said plaintiff, in the sum of $ , which undertaking is also

herewith returned.

Given under my hand, this day of , A. d. 18 .

L M, Sheriff.

If the plaintiff fails to give the undertaking, the sheriff will pro-

ceed in the above return to the close of the valuation, and then
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add : "And the said A B, having fjiiled for twcnty-fonr hours to

give an undertaking, as required by law, I redelivered the said

goods and chattels to the said C D."

Where the sheriff can not find the goods and chattels, he will,

of course, return that he has made diligent search for the goods

and chattels within described, and can not find the same within

his county.

In case the goods are not found, or have been redelivered back

to the defendant for the want of the undertaking, the sheriff will

make the following return

:

8. RETURN OP NOT POUND.

Eeceived this order the day of , A. d. 18 ,
and made

diligent search for the property described in the within order, and

can not find the same within my county.

Dated this day of ,
a. d. 18 .

C D, Sheriff of said County.

This return being made, the plaintiff may proceed in the action

for the value of the property, if he can prove against the defend-

ant what I have already stated.

9. RETURN WHERE NOTICE GIVEN BY DEPENDANT TO RETAIN CER-

TAIN ARTICLES.

Eeceived this order the day of ,
a. d. 18 , and accord-

ing to the command.of the within order, I have here the within-

named goods and chattels, and have caused the same to be valued

by the oaths of and , two good and responsible men of

said county, whoso valuation in writing is herewith returned, and

having received a written notice from said defendant within ten

days after the replevy thereof that he will demand the return of

the following goods and chattels so seized, to wit, {here state the

particular articles inc'uded in the notice,) on the final trial of this

action, and that he will, at next term of said court, move for an

order in the premises, requiring me to retain said articles so seized

on said order. I have retained in my possession the above-named

articles subject to the order of the court.

{If there are other articles seized, not included in defendant's notice,

the return will show what he has done with them, as in the previous

return.')

And the residue of the said goo48 an4 chattels I have delivered
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to said plaintiff, and have taken the undertaking of and

,
sureties for said plaintiff, in the sum of ^ ,

which

undertaking is also herewith returned.

If the notice includes all the articles replevied, this addition to

the return is improper. The appraisement should give the value

of each article separately, as well as the sum total as added up.

10. PLEAS.

And the said C D, defendant, now comes, and for answer to the

petition of the said A B, plaintiff, saith that he denies said several

matters and things contained in the petition of the said A B,

plaintiff; and of this he puts himself upon the country.

Special Denials.
11. DOES NOT DETAIN.

And the said C D, defendant, now comes, and for answer to the

jDetition of the said A B, plaintiff, saith that he does not wrongfully

detain the said goods and chattels from the said A B
;
and of this

he puts himself upon the country.

See Kelley v. Blakely, 2 W. Law Monthly, 151 ; 10 Ohio, 344;

12 lb. 112.

12. DENIAL OF PROPERTY IN PLAINTIFF.

And the said C D, defendant, now comes, and for answer to the

petition of the said A B, plaintiff, saith that the said goods and

chattels in said petition described are not the property of the said

A B, plaintiff, as he has in his said petition set forth
;
and of this

he puts himself upon the country.

13. PLEA OF PROPERTY IN DEFENDANT, OR A STRANGER.

And the said C D, defendant, now comes, and for answer to the

•petition of the said A B, plaintiff, saith that the said plaintiff ought

not to have his said action against him ; because he saith that the

property in the said goods and chattels is in the said defendant,

(one E F,) and not in the said plaintiff, and that the said defend-

ant, (or E F,) as such owner, was, at the commencement of this

action, entitled to the immediate possession thereof; and this the

said defendant is ready to make appear.

This form can be easily used as a plea of property in a stranger.

The case of Williams^. West, 2 Ohio St. 82, shows that a simple plea

of property, without averring the right to the possession thereof,

is good.
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The case of Hall v. Jenness & Cohen, 6 Kan. 356, gives a con-

struction to the pleadings and verdict. If goods are replevied by

A of the sheriff, he may answer that the goods are the property of

B, and that he holds them as sheriff by virtue of an execution

against B ; and a verdict finding that the sheriff holds them as

the property of B is a finding of property in B. The verdict

should have been that the answer is true, or that the right of

property was in B and the sheriff held them under the levy as the

goods of B. Such loose practice renders the code the soux'ce of

constant contention, when a close adherence to its provisions

would avoid all such uncertainties and contentions.

14. VERDICT ON DEFAULT OF PLAINTIFF.

And now, at this time, came the said C D, by B F, his attorney,

and the said plaintiff failing to appear and prosecute his said ac-

tion, it is considered that the said defendant ought to recover his

damages by reason of the premises; thereupon, on motion of the

said C D, it is ordered that a jury be impaneled to inquire into

the right of property and right of possession of the said defendant

to the property aforesaid; and thereupon came a jury, to wit,

, who, being duly impaneled and sworn the truth to speak

upon the inquiry aforesaid, do upon their oaths say, (or, where the

court assess, the court with the assent of the said defendant do find,)

that the right of property in and to the said goods and chattels

was, at the commencement of this action, in the said defendant,

(or, that the right to the possession of the said goods and chattels

was in the said defendant,) and they do assess the damages of the

said defendant, by leason of the premises, to $

15. VERDICT OF JURY.

The jury impaneled in this case do find that the right to the

possession of the said goods and chattels demanded in this action,

(or, the right of property in and to the said goods and chattels de-

manded in this action,) was, at the commencement thereof, in the

said defendant, and the said jury do assess the damages of the said

defendant, by reason of the premises, to $

In the case of Coe v. Peacock. 14 Ohio St. 187, the court lu-ld

that, while the f)laintiff liad the legal title to the goods, under a

mortgage, yet he was not, under the mortgage, entitled to the

immediate possession of the goods mortgaged. The defendant, the

sheriff, held the goods by virtue of a levy on the goods as those of
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the mortgagor, and while the court held he did not unlawfully

detain the goods, they held also that the sheriff was entitled only

to nominal damages. Eanncy, J.: "With the lien of these mort-

gages upon the pi-operty, undisturbed by the levy, and with the

admitted fact, that this lien very far exceeds the entire value of all

the property included in the mortgages, it is very evident that the

levy bound no substantial interest, that the defendant lost sub-

stantially nothing in losing the possession, and that it would be

neither right nor proper to compel the plaintiff to pay for an in-

terest, which the defendants never bound by their levy, but which

was vested in the plaintiff, in trust for the bondholders by the

mortffaire deeds. The defendants, therefore, should have recovered

only nominal damages, and for this error in giving more, the judg-

ment for damages must be reversed."

This verdict is in the alternative. The jury must find whether

either that defendant has the right ofproperty, or not having the right

of property he is still entitled to the possession, and damages should

be given commensurate with the value of that right or interest.

If the possession is worth nothing, then only nominal damages

should be assessed.

This form of a verdict applies only to case on default ; hence

there is no finding as to the rights of the plaintiff, but simply as to

the rights of the defendant in the property as a gi'ound for assess-

ing damages. If the right of property is found to be in the de-

fendant, the measure of damages will be the value of the property,

with interest from the time they were taken in replevin ; if only

the right of possession is found to be in the defendant, the value of

that possession will be the measure of damages.

This form will follow the previous one to the submission to the

court. Indeed, the first form is the same by leaving out what is in

brackets.
16. A VERDICT BY COURT ON DEFAULT.

And now comes the said defendant, by E F, his attorney, and the

plaintiff failing to appear and prosecute said action, it is considered

by the court that said defendant ought to recover his damages by

reason of the premises; and thereupon, with the consent of said de-

fendant, this cause was submitted to the court, and the court, after

hearing the testimony and arguments of counsel, do find that the

right of property in said goods so demanded was in the defendant

at the commencement of this suit, (or, do find that the right to the

possession of said property so demanded was in the said defendant
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at the commencement of this suit,) and the court do assess the

damages, by reason thereof, at $

17. JUDGMENT ON DEMURRER V. PLAINTIFF.

And now comes as well, the said A B, by E F, his attorney, as

the said CD, by G H, his attorney, and thereupon this action

came on for trial on the demurrer of the said C D, to the complaint

of the said A B, and was argued by counsel ; on consideration

whereof, the court find that the petition of the said plaintiff is not

sufficient in law to maintain his action aforesaid ; it is therefore

considered that said demurrer be sustained; and thereupon, on

motion of the said C D, it was ordered that a jury do assess the

damages of the said defendant, by reason of the premises, to S

Where the demurrer is to the answer, the entry will so state it,

to wit, " On the demurrer of said plaintiff to the answer of said

defendant;" and the court will find "that the several matters and

things set forth in the answer of the said C D are sufiicient in law

to bar the action of the said plaintiff against the said defendant; it

is therefore considered that the said demurrer be overruled, and

thereupon, etc." {as in last form.) "Where the court assess the

damages, the entry will be, " The court, with the assent of parties,

or of the said , the party appearing, do assess, etc."

18. VERDICT ON NON DETINET FOR PLAINTIFF.

The jury impaneled in this cause do find that the said defend-

ant did unlawfully detain the said goods and chattels in the said

petition described; and they assess the damages of the said plaint-

iff, by reason of the unlawful detention thereof, to $

19. VERDICT FOR -PLAINTIFF BY COURT.

And now come the said parties, by their attorneys, and, waiving

a trial by jury, submit this cause to the court upon the issue joined

;

and the court, after hearing the evidence and arguments of coun-

sel, do find that the said defendant did unlawfull}^ detain the said

goods and chattels so in said petition demanded, and do assess his

damages for such wrongful detention thereof at $

20. VERDICT FOR PLAINTIFF BY JURY.

And now come the said parties, by their attorneys, and there-

upon came a jury, to wit, , who, being duly impaneled and

sworn, after hearing the evidence and arguments of counsel, upon
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their oath do say that said defendant did ^vrongfiilly detain the

said goods and chattels in said petition demanded, and do assess

the damages of said plaintiff, for the unlawful detention thereof,

at$

21. VERDICT FOR DEFENDANT BY THE COURT.

And now come the said parties, by their counsel, and, waiving

a trial by jury, submit this cause to the court on the issue joined,

and the court, after hearing the evidence and arguments by coun-

sel, do find that said defendant did not wrongfully detain said

goods and chattels in said petition demanded; and the court fur-

ther find that the right of property to said goods and chattels was

in said defendant, (or, "that the right to the possession of said

goods and chattels was in said defendant,") and the court do assess

the damages of said defendant, by reason of the premises, at $

22. VERDICT FOR DEFENDANT BY A JURY.

And now came the said parties, by their attorneys, and there-

upon came a jury, to wit, , who, being duly impaneled and

sworn the truth to speak on the issue joined between said parties,

do, after hearing the evidence and arguments of counsel, upon

their said oath say that said defendant did not wrongfully detain

the said goods and chattels so in said petition demanded ; and the

jury further find that the right of property in said goods and chat-

tels was in said defendant, (or, "that the right of possession was

in said defendant,") and they assess the damages, by reason of the

premises, to $

There may occur a case where, on a verdict for the defendant,

the jury or court must find that the defendant had neither the

right of property nor of possession. I recollect such a case, many
years ago, before the Supreme Court, in Meigs county. The evi-

dence showed the plaintiff's title to the horse ;
that the defendant

had him in his possession, and refused, on demand, to give him uj).

Thereupon the plaintiff borrowed the horse of the defendant, to

go to Chester to obtain a replevin, and rode him there, and got out

the writ. The court held that, at the commencement of the suit,

the defendant did not detain the horse; but that the right of

property and of possession was not in the defendant, but in the

plaintiff. The court thereupon assessed no damages, but rendered

a judgment against the plaintiff for costs. In such a case,

which can seldom occur, the court will find no right of property
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or of possession in the defendant, and assess no damages. There

also may be cases where the evidence shows that neither i:)arty had

title, as in case of stolen property. In such a case, the prior pos-

session is of some value ; because, if the owner does not come,

possession may ripen into right, and a third party has no right, by

replevin and getting possession, to deprive him of what this pos-

session might give him. Steel v. Lowry, 4 Ohio, 72 ; Lowry v.

Lowry, 4 lb. 77.

In these forms I assume that the plea is non detinet, as under that

plea all defenses are admissible. If, however, property in a third

person is unnecessarily pleaded, the verdict must respond to it.

As to this plea of 7ion detinet and its effect, see Kelley v. Blakely,

2 West. Law Monthly, 151, where the reason for this view of the

code is fully stated. A contrary doctrine was maintained in the

case of Sheer v. Statler, 1 West. Law Monthly, 317. The decision

is placed not on the chapter providing for this action, but on the

general j»rovision8 of the code, with which this special remedy

has nothing to do.

23. VERDICT AND ENTRY ON DEFAULT,

And now comes the said A B, by his attorney, and the said C B,

having failed to demur, or answer to the petition of the said A B,

it is considered that the said A B ought to recover against the said

C D his damages by reason of the premises; and thereupon, on

motion of the said A B, came a jury, to wit, (or, thereupon, with

the assent of the said A B, the court do assess, etc.,) who being

impaneled and sworn truly to assess the damages of the said

plaintiff by reason of the premises, did, after hearing the evidence,

return, upon their oath aforesaid, the following verdict in writing,

to wit : The jury impaneled in this case do upon their oath assess

the damages of the said plaintiff to §

24. JUDGMENT FOR PLAINTIFF.

It is therefore considered that the said plaintiff recover against

the said defendant the said sum of S , his damages in form

aforesaid assessed, and also his costs herein expended, taxed to

25. JUDGMENT WHERE THE LAW REQUIRES A RETURN OF THE GOODS.

It is therefore considered by the court here that the said de-

fendant do have a return of the goods and chattels replevied in
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this action, and now in possession of said plaintiff under said re-

plevin, and in default of the said goods and chattels being so

returned, the said defendant do recover against said plaintiff the

said sum of $ , the value of said goods so found, and also that

he recover of said defendant the said sum of $ ,
his damages so

assessed, and also his costs in and about his suit in that behalf ex-

pended, taxed to dollars and cents.

In the case of Hull v. Jenness & Cohen, 6 Kan. 356, 364, the

court say :
" But the court committed a more serious error. The

judgment was rendered for money absolutely, while it should have

been rendered in the alternative for a return of the property or

the value thereof, in case no return could be had. Section 185 of our

code (Gen. Stat. 663) is precisely the same as section 277 of the New
York code ; and this construction had been repeatedly and uni-

formly given to said action by the New York courts. Dwight v.

Enos, 9 N. Y. 470; Fitzhugh v. Wiman, 7 lb. 559; Wood v. Orser,

25 lb. 348, 355, 360 ; Seaman v. Luce, 23 Barb. 240, £48 ; Glann v.

Younglove, 27 lb. 480 ; Gallarati v. Orser, 4 Bosw. 94 ; and see also

Garrett v. Wood, 3 Kan. 231, 235, and Smith v. Coalbaugh, 19

Wis. 107, 110. Under said section 185 of our code, the plaintiff

has a right to return the property delivered to him under an order

of replevin, if the judgment be against him ; and it is error for

the court to deprive him of that right."

This is not the law of Ohio ; there is here ho return in any case,

save where the goods are in the hands of the sheriff. And in that

case there really need be no assessment of damages for value of

the property, as the court are required to direct the delivery of the

property according to the verdict. If the value of the property is

to be found, it must be found when ferdict is for plaintiff, as well

as when it is for the defendant. In either case, the order of the

court will satisfy the value so found. If there is a verdict foi*

plaintiff, the damages must be increased for the longer loss of pos-

session.

26. JUDGMENT FOR DEFENDANT.

(After entering the verdict, proceed thus:) It is therefore con-

sidered that the said defendant recover against the said plaintiff

the said sum of § , his damages aforesaid, in form aforesaid

assessed, and also his costs herein expended, taxed to $

Where the property is in the hands of the s^ieriff, as provided
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for in this chapter in certain cases, to the judgment the following

should be added

:

And it is further ordered that the sheriff do deliver the goods

and chattels now remaining in his hands, to wit, {here describe the

articles definitely^ to the said (plaintiff, or defendant, as the

verdict is for the one or the other,) in satisfaction and discharge of

the said sum of $ ,
found to be the value thereof.

If the same construction is to be given to the code as was given

to our old law of replevin, the plea that he does not wrongfully

detain, raises all the questions that can arise in an action of this

kind. Property in the defendant could be given in evidence under

that issue. It would seem that the same construction ought to be

given to the code. If not, it is easy to frame a plea of property

in the defendant. Still it would seem to be unnecessary, since

section 184 provides for a special finding by the jury as to the

rights of property.

According to the decisions in Ohio, non detinet in replevin is the

general issue, under which the defendant may prove any fact

which shows that he does not unlawfully detain the property ; as

a levy on execution. Oakes v. Wyatt, 10 Ohio, 344; Ferrill v.

Humphrey, 12 lb. 112.

Unless these decisions shall be followed, there must be great

strictness in the pleading in this action. There is, however, one

remark that may be made, and that is, that the defendant can not

meet the issue of property in the plaintiff except by proof of

property in himself If the defendant has no right to the prop-

erty himself, he has no right to claim a return of the property, or

at least his damages should be assessed, under section 184, at a

mere nominal rate. If against the defendant, the plaintiff lias a

right to the possession of the property, a verdict on non detinet

should be found for the plaintiff; and mere prior possession in the

plaintiff will give liim a right to the continuance of that possession,

except against some one who shows a title. If, then, the defend-

ant had the prior possession, and a verdict is found for him, still

the jury must find that he had no title to the property and assess

mere nominal damages. This section (1 84) gets rid of the difficulty

stated in Steel v. Lowry et al., 4 Ohio, 72, and Lowry v. Lowry, 4

lb. 77.

In Martin v. Eay, 1 Blackf 291, the court says that property in

a stranger or in the defendant is a good plea in bar. When the

property can bo shown to bo out of the plaintiff, it is well settled



REPLEVIN. 835

by authority that he can not recover in the action of replevin.

The plea in such case goes to the ppint of the action, and entities

the defendant to a return without an avowry. Butcher v. Porter,

Salk. 94 ; 1 Chitty PI. 434, 435, 527 ; Harrison v. Mcintosh, 1 Johns.

380 ; 5 Bac. Abr. 444 ; Ingraham v. Mead, 1 Hill, 353. So the

defendant may plead that the goods are those of A, and that he

took them on an execution against A. Fashay v. Eiche, 2 Hill,

247. In this case the defendant connects himself with the title,

and shows he has under the levy all the rights of A for the time

being. Eogers v. Arnold, 12 Wend. 30. So a plea that the prop-

erty was delivered by the plaintiff to the defendant as a pledge,

to be retained until the jDlaintiff should pay, which he had not

done, is good. Amos v. Sinnott, 4 Scammon, 440. This plea

shows that plaintiff has not the right to the immediate possession

of the property. .
Under our statute, however, the defendant

would be entitled to recover, not the value of the property, but the

amount of his debt, unless that exceeded the value of the prop-

erty.

Our present code is substantially what the former statute was.

The affidavit avers property in the plaintiff, and that it is wrong-

fully detained by the defendant. Hence the wrongful detention is

the real issue, and on this issue all evidence tending to show which

party had the right to the immediate possession is competent.

At common law, the gist of the act is a tortious taking. That fact,

of course, is put in issue by non cepit. But our statute enlarges

the remedy, and extends it to an unlawful detention of the per-

sonal property of another. This action is founded upon the statute,

and the declaration properly conforms to the modified character

of the remedy. The unlawful detention is the gist of the action.

Non cepit tenders an immaterial issue. No7i detinet is the proper

general issue in this form of replevin. Such is the language of

Dewey, J., in Walpole v. Smith, 4 Blackf. 304. The same con-

struction was given to our former statute by our courts, as may be

seen by the cases before referred to. Vide also 2 Blackf 172 ; 3

lb. 348; 3 Pick. 255;* 3 Greenl. 183; 5 Mass. 303.

It would seem, therefore, that the code ought to be construed

the same as our former statute. Such a construction will avoid

much uncertainty and confusion.

For what it will lie.

It lies only for personal property. It will not lie for fixtures

esparated from a mill. Powell v. Smith, 2 Watts, 126. It may be
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maintained for trees cut down, though made into posts and rails.

Snyder v. Vaux, 2 Eawle, 42>5. Replevin lies for the recovery of

parish records. Sawyer v. Baldwin, 11 Pick. 492 ;
Sudbury v.

Stearns, 21 lb. 148. Parishes are corporations in Massachusetts, and

their records are property legally in the custody of the proper oflaccr.

Timber trees cut for sale, by a tenant for life of land, become the per-

sonal i:)roperty of the remainder-man, who may sustain replevin for

them. Eichardson v. York, 14 Maine, 216. The mere taking by

one man of the mill logs of another, and mixing them with his

own, will not constitute confusion of goods; but if he fraudulently

takes the logs and manufactures them into boards, and intermixes

the boards with a pile of his own, so that they can not be dis-

tinguished, with the fraudulent intent of thereby depriving the

plaintiff of his property, the owner of the logs thus taken may

maintain replevin for the whole pile of boards. Wingate v. Smith,

20 Maine, 196 ; 7 Shepley, 32. Goods obtained by fraudulent pre-

tenses may be replevied by the seller without any previous de-

mand. 19 Maine, 281; Johnson u. Miller, 16 Ohio, 431. Where

A furnishes B with money to buy wheat and convert it into flour,

and to sell the same and to retain all the flour sold, for but the

cost of the wheat and 2h per cent, thereon, it was held the title

was in A, and he could maintain replevin for the wheat. lb.

The ease of Sayer v. Blain, 44 N. Y. 445, will illustrate the law

on what may be replevied. The petition there demanded three

7-30 bonds of 81,000 each, with date and number given; and also

the sum of $9,112.19 in money, delivered by Charles Meigs & Son

to the defendant, with damages for the withholding thereof. Hunt,

J. : " The government bonds are specific articles, distinguishable

from all others of a like character by dates and numbers. As to

these, an action of replevin for their recovery was well enough. . .

For the purpose of recovering the money, the remedy proposed and

the advantages sought were entirely inapplicable. . . .
The

claim against Mrs. Blain under such circumstances was simply for

money had and received." Leonard, J. :
" It is evident from these

sections that the action to recover possession, and the remedy for

the claim and delivery of personal property, like the former action

of replevin, are applicable only when the property or thing to be

recovered exists in specie. 20 N. Y. 76, and 17 Wend. 100.

The evidence in this case proves that the money sought to be

recovered did not exist in kind, when this action was commenced;

that the defendant had no money, to the possession of which
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specifically the plaintiif or his assignor, the husband of the de-

fendant, was ever entitled."

Money in a bag may be recovered in replevin; money in such a

condition that its identity may be ascertained, and this identity

must relate to the specific pieces of coin sought to be recovered.

Where the money is in that condition, replevin will lie ; otherwise

not.

So the action can be maintained only by a party entitled to the

immediate possession of the property, whether he be the general

or special owner of the same. McCurdy v. Brown, 1 Duer, 101

;

Walpole V. Smith, 4 Blackf 204; Ingrahara v. Martin, 15 Maine,

373 ; Mclsaacs v. Hobbs, 3 Dana, 268 ; 9 Pick. 441 ; 15 Pick. 63

;

16 Mass. 147 ; 9 Gill & J. 220. So, if the general property is in

one person, and the special property and right of possession in

another, the latter can alone maintain the action ; and he may
maintain an action against the general owner, if the latter de-

tains the property from the possession of the special owner.

Williams v. West, 2 Ohio St. 82. But a special owner can not main-

tain the action unless he has had the actual possession of the prop-

erty. Holiday v. Lewis, 15 Mo. 403 ; Updike v. Henry, 14 Illinois,

378. A special property is not complete until the actual delivery

of the property. Up to that time, the general owner has a right

to refuse to deliver, and drive the party to his action on the con-

tract.

One joint owner of a chattel can not maintain replevin against

another joint owner. McEldery v. Flannagan, 1 Har. & Gill, 308

;

Prentice v. Ladd, 12 Conn. 331 ; Barnes v. Bartlett, 15 Pick. 71

;

12 lb. 324 ;" 12 Wend. 131.

It must be brought against the person in the actual custody of

the property, the detainer of it. Cogan v. Stoughtenbaugh, 7 Ohio

(pt. 2), 133 ; Allen v. Crary, 10 Wend. 349.
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CHAPTER XXIV.

ATTACHMENT.

GENERAL ATTACHMENT.

I. Grounds of Attachment.

Sec. 191. The plaintiff in a civil action for tlie recovery of

money, may, at or after the commencement thereof, have an at-

tachment against the proj)erty of the defendant, and ujDon the

grounds herein stated :

1. When the defendant, or one of several defendants, is a foreign

corporation or a non-resident of this State ; or

—

2. Has absconded with the intent to defraud his creditors; or

—

3. Has left the county of his residence, to avoid the service of a

summons ; or

—

4. So conceals himself that a summons can not be served upon

him ; or

—

5. Is about to remove his property, or a part thereof, out of the

jurisdiction of the court, with the intent to defraud his creditors

;

or

—

6. Is about to convert his property, or a part thereof, into

money, for the purpose of placing it beyond the reach of his cred-

itors ; or

—

7. Has property, or rights in action, which he conceals; or

—

8. Has assigned, removed, or disposed of, or is about to dispose

of, his property, or a part thereof, with the intent to defraud his

creditors ; or

—

9. Fj-audulently or criminally contracted the debt or incurred

the obligation for which suit is about to be, or has been brought.

But an attachment shall not be granted on the ground that the de-

fendant is a foreign corporation or a non-resident of this State, for

any claim other than a debt or demand arising upon contract,

judgment, or decree.
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In the case of Goble v. Howard, 12 Ohio St. 1G5, it was held

that one partner, in an action against his copartner, after the dis-

solution of the firm, to recover a general balance claimed upon an

unsettled partnershiji account between them, may have an order

of attachment, as in other cases of civil actions for the recovery of

money, under section 191 of the code. Ward v. Howard, 12 Ohio

St. 158. Nor does it matter that the action is an action in equity.

There is in law no longer such a distinction existing. The case of

Treadway v. Kyan, 3 Kansas, 437, seems to affirm the same doc-

trine. McCombs V. Howard, 18 Ohio St. 422.

This chapter changes entirely the whole policy of the attach-

ment acts of Ohio. Those acts heretofore looked to equality in

the distribution of the property attached, this code gives priority

to the party who first sues. Hence it holds out inducements to

parties to strain their consciences in order to obtain priorities. It

is doubtful whether this change of the law is an improvement.

Equality has ever been considered equitable, and will be found so

hereafter. This change may be for the benefit of sharp lawyers

and grinding creditors; but that honest men are to be benefited

by the change is not believed.

The right of priority, like those on execution, is settled by the

time when the attachments come to the hand of the sheriff. Sec.

197.

The code speaks of the defendant, except in the first subdivision,

where it speaks of one of several defendants being a foreign cor-

j)oration or non-resident. In such cases, an attachment can be

taken out against one of several defendants. But it has been

held, in Sears et al. v. Gearn & Houghton, 7 Pr. 383, that copart-

nership property can not be seized on an attachment against one

absconding partner, for a partnership debt. The individual prop-

erty of the absconding partner can alone be seized. The resident

partner has a right to retain the partnership property.

But can an attachment issue, where there are several defendants,

except under the fii*st specification, unless all of them are liable to

it? The Ohio code is different in this respect from the code of

New York. The word defendant here is a nomen coUectivum, to in-

dicate the person or persons who are defendant, or defendants, in

the action. The code uses this word in this sense throughout. In

section 85, subdivision 1, is the following use of the words—the

names of the parties

—

plaintiff and defendant. These words here

VOL. II—
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are used in a collective sense, and this is only one case of a linn-

dred where they are so used. This construction can not bo

avoided, unless a portion of the first subdivision can be carried

into each of the other subdivisions. This construction may pos-

sibly be adopted, and then it would authorize an attachment

ao-ainst one of several defendants in all cases. The nominative to

the verb in all the subdivisions is the same, to wit, the words " the

defendant, or one of several defendants." On this construction, the

attachment will issue only against the defendant guilty of the acts

which authorize the issue of an attachment. In such cases, where

there are several defendants, shall the property of one be attached

to secure the whole debt? Shall the property even of a surety be

attached, when the principal is good? If one partner 'fraudu-

lently contracts a debt unknown to the others, can an attachment

issue against all ?

As to non -residence, vide Lee et al. v. Stanley, 9 Pr. 272, where

a man was held a non-resident, who had his business in the State

of New York, but his family resided in New Hampshire, where also

he entertained his friends. Harvard College v. Gore, 5 Pick. 370
;

11 Mass. 424 ; 7 lb. 1 ; 23 Pick. 170 ; 1 Metcalf, 242 ; 3 lb. 199. A
party can have but one domicile at the same time. 23 Pick. 170 ;

1

Metcalf 250 ; 18 Wend. 512.

II. How an Attachment is obtained.

Sec. 192. An order of attachment shall bo made by the clerk of

the court in which the action is brought, in any case mentioned in

the preceding section, when there is filed in his office an affidavit

of the plaintiff, his agent or attorney, showing

—

1. The nature of the plaintiff"'s claim.

2. That it is just.

3. The amount which the affiant believes the plaintiff ought to

recover.

4. The existence of some one of the grounds for an attachment

enumerated in the preceding section.

The order of attachment shall be made by the clerk. Sec. 192.

Docs he act in a judicial capacity or not? In New York the judge

allows the order; and, in that case, no one would think of holding

that in so doing he was not acting as a judge, but ministerially.

In the case of Eeyburn v. Brackctt, 2 Kansas, 227, 234, the court

say: " It will readily be granted that the making of an order of

attachment on an affidavit, in which the grounds are stated and
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followed by a statement of the facts and circumstances, showing

the truth of the averment, imposes upon the officer granting it a

judicial duty, if it is necessary for him to examine and weigh the

detailed statement, and the act of a clerk in such a case, under the

organic act, would be void, as the exercise of judicial functions is

confided by that act to another class of officers. By giving to sec-

tion 199 of the code the construction we have placed upon it, makes

section 200 valid and operative
;
giving it the reverse construction,

and section 200 becomes inoperative, and a well-devised remedy

given by the legislature is totally destroyed. ... By follow-

ing well-established authorities in holding the affidavit sufficient,

when it avers facts in the language of the law, the act of granting

attachments becomes ministerial and properly performed by the

clerk, and the remedy given by law upheld."

This possibly may be the law in regard to an attachment affida-

vit, since the court has decided that it is not necessary to state the

facts, which would justify the belief in the ground averred as a

cause for the issue of the attachment. In an affidavit for an arrest,

the code requires a statement of the facts justifying a belief in the

ground alleged, and the court has decided, as we have seen, that an

order of arrest issued without this statement is void.

In the first edition of this work, it was stated that the affidavit

must contain this statement of, evidence to justify the belief in the

cause alleged, and a ruling of the District Court, in the Seventh

District, was referred to as asserting that doctrine. That decision

was made on the authority of some New York decisions. But our

Supreme Court, in the case of Caston v. Paige, 9 Ohio St. 397, held

that the ground for an attachment may be stated in the affidavit,

in the language of the statute, without specifying more particu-

larly the facts intended to be alleged ; and that the charge thus

made, if denied by the defendant, must be sustained by the plaint-

iff, by affidavits, to the satisfaction of the court; upon the plaintiff,

by the denial of the defendant, is thrown the burden of proof S.

P., Harrison v. King, 9 Ohio St. 338. The same construction has

been given to the code in the case of Reyburn v. Brackett, 2 Kansas,

227 ; Gans v. Thompson, 11 Ohio St. 579. The lien of attachments

attaches from the time of the service of it. Carney v. Taylor, 4

Kansas, 178 ; 31 111. 245 ; 27 lb. 509.

The character of the affidavit is important, and should be strictly

within the law, in a remedy so liable to abuse as this is. The order

is to be issued by the clerk. In New York, it is issued on leave of

a judge of the court, or of the county court.
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1. The nature of the claim must be stated. This should bo done

as fully as it is done in the petition ; and if it is a claim of such a

character that the amount claimed would be admitted on a default,

the exact amount must be positively stated. In other cases, the

facts in which the claim originated should be stated, and the sura

which the plaintiff can swear he is entitled to recover. In these

cases, he must take care to claim no more than the law Avill give

him, as, if he does, his attachment will be dismissed.

2. The plaintiff must swear positively to the justness of his

claim.

3. The amount which the affiant believes the plaintiff ought to

recover. This word believes must not be misunderstood ;
the plaint-

iff must know what sum is due him on a money contract, and must

swear to the amount positively. Where the amount is to bo ascer-

tained on an inquiry of damages, he may swear to his belief, hav-

ino; first stated the facts on which he bases that belief. Gates o.

Maxon, 2 West. Law J. 405; 10 Ohio, 263. A sum certain must

be stated ; to say about such a sum will not answer. 10 Ohio, 2G3.

4. The existence of some of the causes stated in section 191, in

the language of the statute, must be set forth. A statement posi-

tively made in the language of that section is all that is necessary;

and this positive statement is but a statement of a belief predicated

on facts known to the affiant. The plaintiff is not swearing to

what he knows, but to what he believes. Such was the ruling

under a prior statute of the same kind. Gates v. Maxon, 2 West.

Law J. 405 ; 10 Ohio, 263.

On motion to dissolve an attachment, the affidavits state the facts

positively. If the i-)arty does not know the facts, he must procure

the affidavit of some one who does know them. In Ex parte

Hayncs, 18 Wend. 611, an attachment had been issued on an affi-

davit, in which the witnesses stated that they were informed and

believed tiiat the debtor was a non-resident ; but the Supi'cme

Court held the affidavit insufficient, and set aside the attachment.

See also Smith v. Luce, 14 Wend. 237 ; 20 lb. 672; 5 Hill, 611 ; 7

lb. 187; 6 Wheaton, 119; 7 Blackf. 12; 4 Hill, 598. Other affi-

davits than that of the plaintiff ma}- be produced to sustain an ap-

plication for an attachment. Indeed, when facts are to be proved,

they can only be proved by the affidavit of the person who knows
the facts in such a sense that he could, as a witness, be admitted to

testify to their existence. The code itself recognizes this well-

settled principle. Section 332 provides that the testimony of wit-
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nesses is taken in three modes : by affidavit, by deposition, and by

oral examination. Section 333 defines an affidavit as a written

declaration, under oath, made without notice to the adverse party;

while, by section 334, a deposition is defined to be a written decla-

ration under oath, made upon notice to the adverse party. It will

thus be seen that an affidavit is evidence, and 7iot hearsay, as much

so as a deposition. And this is the character of an affidavit as

fixed by the code ; and hence, in all cases where the word is used

in the code, it must be held to be used in this sense. When, there-

fore, facts are to be proved by affidavit, the affidavit must be made

by the person who could testify to them as a witness, and by no

one else. If the party, therefore, does not know the facts upon the

existence of which he relies to sustain his charge for an attachment,

he must obtain the affidavit of the person who does know, and can

testify to them. The party should, however, state that he is in-

formed and believes that the focts ai-e so, and then prove them by

the affidavit of the person who knows them. This is a matter of

much practical moment, as the attachment must be set aside if the

facts are not proved by a competent affidavit—by one which on its

face shows that the witness knows the facts to which he testifies;

and that he does know the facts should appear affii-matively from

the affidavit itself

If the defendant, by his affidavit, comes in and gives his positive

denial, in general terms, to the truth of the ground for the attach-

ment, an issue is then made up, on the hearing of which the

plaintiff has the affirmative, and must sustain his affirmation by

the presentation of affidavits of witnesses, detailing the evidence

on which the plaintift' predicated his belief in the charge made by

him on applying for the attachment. The affidavits now must

contain evidence, and not opinions.

An original affidavit in attachment may be amended so as to

state formally and definitely what is already stated therein in-

formally and indefinitely. Burton v. Eobinson, 5 Kansas, 287.

Where a motion is made to dissolve an attachment, before the

judge at chambers, it is not necessary that the same should be first

filed with the clerk of the court. Gillespie & Co. v. Lovell & Co.,

Syllabi of Cases, 24, Kansas, not yet reported.

Sec. 193. When the ground of the attachment is that the defend-

ant is a foreign corporation, or a non-resident of this State, the

order of attachment may be issued without an undertaking.

But in all other cases the order of attachment shall not be issued
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by the clerk until there has been executed in his office, by one or

more sufficient sureties of the plaintiff, to be approved by the clerk,

an undertaking not exceeding double the amount of plaintiff's

claim, to the effect that the plaintiff shall pay the defendant all

damages which he may sustain by reason of the attachment, if the

order be wrongfully obtained.

In the case of O'Farrell v. Stockman, 19 Ohio St. 296, the court

held that where the attaching creditor files the proper affidavit,

entitling him to an attachment, his failure to file the statutory un-

dertaking for the indemnity of the defendant does not render the

attachment absolutely void, but is a mere irregularity^, of which

the defendant in an attachment alone can take advantage.

This decision avoids the true question. It was a contest between

third parties, who had levied on the land in question, and the

question was. Who had the title? There was nothing here for the

defendant to waive. The appearance of the party could not alter

or affect the rights already attached to one or the other of the at-

tachment creditors. The statute declares that no order of attach-

ment shall issue until the undertaking is filed and approved. JSIo

stronger language could be employed to create a condition prece-

dent to the right. The Supreme Court, in Spice v. Steinruck, 11

Ohio St. 213, decided that a failure to embody the facts showing

the truth of the grounds for the arrest in the affidavit, I'cnder void

an order of arrest issued thereon. The language here is much
stronger than in that case; and, if the one was a condition j^rece-

dent to jurisdiction, the other most surely is. The order shall not

issue until there has been an undertaking filed and approved.

What stronger language can be employed to make the filing and
appi^eval of the undertaking a condition to jurisdiction. If the

court can get rid of this condition, then the case in 11 Ohio St.

213, was wrongly decided. There the affidavit contained a state-

ment of the ground for arrest, but simply omitted to set out the

evidence for the truth of the charge. If that omission is a condi-

tion to jurisdiction, surely when the statute declares that the clerk

shall not issue, iintil this undertaking is filed, a failure to file it

takes away all right to issue the order, and is therefore a condition

precedent to its issue. No order, nor jurisdiction for the issue of the

order, can exist until the clerk has in his office this undertaking.

Can the ])]uiidei" of the chM-k, or tlie iVand ol the clerk and jihiint-

itf, give the court jurisdiction without the undertaking, when the

statute declares the order shall not be issued by the clerk until the
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plaintiff has filed the undertaking required ? Can the plaintiff ac-

quire priority over other attaching creditors by a blunder or a

Iraud? If so, the clerk can give priorities, by allowing one to be

filed without the undertaking ; when, if he had required it, it could

not have been given in time to precede other liens by attachment.

I say the decision is ill-advised, and against authority and prin-

ciple.

In all other cases, the order of attachment shall not be issued by

the clerk, until there has been executed in his office, by one or

more sufficient sureties of the plaintiff, to be approved by the clerk,

an undertaking not exceeding double the amount of the plaintiff's

claim, to the effect that the plaintiff shall pay the defendant all

damages which he may sustain by reason of the attachment, if the

order be wrongfully obtained.

Sec. 194. The order of attachment shall be directed and deliv-

ered to the sheriff'. It shall require him to attach the lands, tene-

ments, goods, chattels, stocks, or interest in stocks, rights, credits,

moneys, and effects of the defendant in his county, not exempt by

law from being applied to the payment of the plaintiff's claim, or

80 much thereof as will satisfy the plaintiff's claim, to be stated in

the order as in the affidavit, and the probable costs of the action,

not exceeding fifty dollars.

Sec. 195. Orders of attachment may be issued to the sheriffs of

different counties ; and several of them may, at the option of the

plaintiff, be issued at the same time, or in succession ; but such only

as have been executed shall be taxed in the costs, unless otherwise

directed by the court.

Sec. 19G. The return day of the order of attachment, when issued

at the commencement of the action, shall be the same as that of

the summons ;
when issued afterward, it shall be twenty days after

it was so issued.

The question of issuing orders of attachment to different coun-

ties, came up for consideration in the case of Carney v. Taylor, 4

Kansas, 178. In that case, a suit had been commenced in a county

where the defendant was not found, and an order of attachment

issued to another county and levied on property of the defendant

;

afterward another attachment was issued in the last named county

into which the first order was sent, and levied on the same goods

The defendant was, after the second attachment was served, in

duced to come into the county where the first suit was commenced
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and it was held by the court that there being neither the defend-

ant, nor any property of his in the county, the court in that county

had no jurisdiction of the case, and lience the attachment was void^

and the second attaclimcnt held the property, since that court had

jurisdiction, since the property was found in that county.

Bailey, J.: " The statute governing the case (sec. 59 of the Code,

Cong. L. 133) provides that an action against a non-resident may

be brought in any countj^ in which there may be property of, or

debts owing to said defendant, or where said defendant may bo

found.
'' In strict compliance with this provision, Taylor commenced his

action in Shawnee county, where the property was found and at-

tached, July 7th ;
while Carney and others commenced their action

in Douglas, where neither the property nor the defendant was

found, or to be found, until, as was alleged in the petition demurred

to, he was procured to come into the county for the express pur-

pose of being served with process, on the 12th day of July, eight

days after the commencement of the suit against him in that county

and five days after the property had been attached in Taylor's suit,

by order of the District Court of Shawnee county, which unques-

tionably had jurisdiction.

" It seems clear upon principle, that where the existence of certain

facts are necessary to give the court jurisdiction, such facts must

exist at or before the time such jurisdiction was assumed or exer-

cised.

" In this case the District Court of Douglas county assumed juris-

diction and exercised it by attaching property in Shawnee county

six days before any of the jurisdictional facts are pretended to have

existed. But it is claimed that the jurisdiction was inchoate at the

time the order was issued, and became perfect and complete, when

the defendant, Meyer, was found in the county and duly served.

" We can not see how the coming of Meyer into Douglas county

could divest Taylor of the rights he had already acquired under a

valid attachment in Shawnee county, whatever might have been

the healing powers of the advent of Meyer being found in Doug-

lass. Had no rights of third parties intervened, we are clear that

it could not operate to the prejudice of Taylor in the ease found.

And these conclusions, which seem clear to us upon principle, arc

fully supported by authority. See cases of Puller et al. v. Lang-

ford et al., :'.l III. L^1« ;
iriinlniiin r. IJusliman, 27 HI. 509."

Our code is like the Kansas code. Section 52 of our code is

identical with section 59 in the Kansas code. This decision ia
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right. The attachment was grounded on the absence out of the

State of the defendant ; when he came into the State to be served,

it would seem the ground for an attachment was gone, since, where

personal service can be had there must be some other ground for

the attachment than mere non -residence. The attachment in case

of non-residence is obtained by a seizure of property of the defend-

ant ; but where the defendant is in the State, liable to personal

service, it would hardly seem that his mere domicile in another

State would authorize an attachment on the ground of non-resi-

dence : if not, then his coming into the State and personally sub-

mitting to its jurisdiction, could not give legality to what was

before illegal ; from the time of service, the court in Douglas got

jurisdiction of his person, not of his property, in another county.

Where the attachment is against a party served in a county for

other grounds than non-residence, then the order can be issued into

any county in the State, where property of the defendant can be

found. The court has jurisdiction of his person, and that carries

jurisdiction to seize property anywhere in the State.

III. Execution and Return thereof.

Sec. 197. "When there are several orders of attachment against

the same defendant, they shall be executed in the order in which

they were received by the sheriff.

Sec. 198. The order of attachment shall be executed by the

sheriff without delay. He shall go to the place where the defend-

ant's property may be found, and there, in the presence of two free-

holders of the county, declare that, by virtue of said order, he

attaches said property at the suit of such plaintiff; and the officer,

with the said freeholders, who shall be first sworn or affirmed by

the officer, shall make a true inventory and appraisement of all the

property attached, which shall be signed by the officer and free-

holders, and returned with the order.

In the case of Eodgers v. Bonner, 45 N. Y. 379, Grover, J., says:

" An attachment issued in an action pursuant to section 227 of the

code, is not a lien upon the j)roperty of the debtor, either real or

personal, until the property is levied upon by the officer by virtue

of such process. Burkhardt v. McClellan, Court of Appeals, March,

18G2 ; 15 Abb. 243, note ; Leonard v. Vandenburgh, 8 How. 77.

For the purpose of a levy of an attachment upon real estate, it is

nut necessary that the officer should go upon, or even see the land.

Burkhardt v. McClellan, supra; Perrin v. Everett, 13 Mass. 128.
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As to personal property, the rule is diiferent. As to the latter, to

constitute a levy of an execution, the officer must not only have the

property in his view, but also within his power; and, in addition,

must exercise such dominion over it, as to make him a trespasser^

except for the protection of his process. Camp v. Chamberlain, 5

Denio, 198. The levy of an attachment requires the same acts.

The difference results from the nature of the property. As to per-

sonal property, consisting of goods capable of manual delivery, the

officer has the right, and, in judgment of law, actually does take it

into his possession; while, as to real estate, he has no right, by

virtue of his process, to interfere with the possession in any re-

spect."

This ruling would not apply to our statute, since it requires the

officer to go where the property is, and there, in presence of two

freeholders of the county, declare that, by virtue of his order, he

does attach the property. But the remarks as to personalty are

directly applicable to our code as well as to the New York, except

here he must make the levy in presence of two freeholders, who

shall proceed forthwith to inventory and appraise the property

attached.

Sec. 199. The sheriff shall deliver the property attached, to the

person in whose possession it was found, upon the execution by

such pei'son, in the presence of the sheriff, of an undertaking to the

plaintiff, with one or more sufficient sureties, resident in the

county, to the effect that the parties to the same are bound, in

double the appraised value thereof, that the property, or its ap-

praised value in money, shall be forthcoming to answer the judg-

ment of the court in the action ; but if it shall appear to the court

that any part of said property has been lost or destroyed by una-

voidable accident, the value thereof shall be remitted to the person

80 bound.

Sec. 200. When the plaintiff, his agent or attorney, shall make

oath, in writing, that he has good reason to, and does believe that

any person or corporation, in said affidavit named, has property

of the defendant in his possession (describing the same), if the

officer can not get possession of such property, he shall leave with

such garnishee a copy of the order of attachment, with a written

notice that he appear in court and answer, as provided in section

214. If the garnishee shall not reside in the county in which tlio

order of attachment shall be issued, the process may be served by

the proper officer of the county in whicii the garnishee shall reside
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(or of an}- county where the garnishee may be personally served),

and the answer of the garnishee shall be made before the clerk of

the Court of Common Pleas of the county in which the garnishee

may reside, within the time required for the tiling of answers by

garnishees. Any special examination of such garnishee which

may be ordered by the court, shall be in the county in which he

may reside ; and, should suit be brought against such garnishee,

under the provisions of section 218 of this act, such suit shall be

brought in the county in which the garnishee shall reside. The

clerk of the Court of Common Pleas, before whom the answer

aforesaid shall be made, shall transmit the same to the clerk of the

court in which the suit shall be commenced, in the same manner

as depositions are required to be directed and transmitted, and

shall receive for his services such fees as are allowed by law for

taking depositions, and to clerks for furnishing certificates, with '

their seals of office attached. In all cases in which the garnishee

shall admit an indebtedness to the defendant, and the court shall

order the payment of the same, or any part thereof, to the plaintiff,

if the garnishee shall not pay the same according to such order,

execution may issue thereon as upon judgments for the payment

of money. The service of process upon a sheriff, coroner, con-

stable, master commissioner, marshal of an incorporated city or

village, or other officer having any money, claim, or other property

of the defendant in his possession, or in which the defendant may

have any interest, shall bind the same from the time of such ser-

vice, and shall be a legal excuse to such officers to the extent of

the demand of the plaintiff, for not paying such money or deliver-

ing such claim or property to the defendant, as by law, or the

terms of the process in his hands, he would otherwise be bound

to do.

Sec. 201. The copy of the order and the notice shall be served

upon the garnishee as follows : If he be a person, they shall be

served upon him personally, or left at his usual place of residence;

if a corporation, they shall be left with the president or other

principal officer, or the secretary, cashier, or managing agent

thereof; and if such corporation be a railroad company, such copy

of the order and notice may be left with any regular ticket or

freight agent of said company in any county in which said railroad

may be located.

Sec. 202. Different attachments of the same property may be

made by the same officer, and one inventory and appraisement
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shall be sufficient, jvnd it shall not be necessary to return the same

with more than one order.

Sec. 203. Where the property is under attachment, it shall bo

attached under subsequent orders, as follows :

1. If it be real property, it shall be attached in the manner

prescribed in section 198.

2. If it be personal property, it shall be attached as in the hands

of the officer, and subject to any previous attachment.

3. If the same person or corporation be made a garnishee, a'

copy of the order and notice shall be left with him in the manner

prescribed in section 200.

Sec. 204. The officer shall return upon every order of attach-

ment what he has done under it. The return must show the prop-

erty attached, und the time it was attached. When garnishees are

served, their names and the time each was served must be stated.

The officer shall also return with the order all undertakings given

under it.

Sec. 205. An order of attachment binds the property attached

from the time of service, and the garnishee shall stand liable to

the plaintiff in attachment for all property, moneys, and credits in

his hands, or due from him to the defendant, from the time he is

served with the written notice mentioned in section 200 ; but

where property is attached in the hands of a garnishee, his lien

thereon shall not be affected by the attachment.

Where the treasurer of a foreign corporation was garnisheed in

the State of Kansas, but such officer had no property and credits

of the corporation in that State, it was held he must be discharged,

though admitting that he had in his custody, in such foreign State,

property of the corporation. Wheat v. P. C. k, Ft. D. It. R. Co.,

4 Kan. 370. The court say: "Neither the person nor property,

nor any debt of the defendant, was found in this State. What

was there to give the court juri.'^diction ? That question is not be-

fore us in this case; we have only to deal with the decision as to

the liability of the garnishee. As an officer of a foreign cor])ora-

tion, he held, in another State, certain assets of such corporation,

subject to the order and control of the directors thereof Had the

court ordered the garnishee to deliver the property before he could

have complied with the order, he would have been dismissed and

rendered unable to comply with the order. He would then have

been made the innocent and involuntary debtor of the plaintiff,

having to pay him $5,000,000 for no wrong or default of his own.
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This would be an admitted hardship, and, fortunately, one not im-

posed by the law. . . . Having property or debts owing to

them in this State, is one of the essential facts necessary to give

jurisdiction, and it is such property or debts sought to be taken

by any of the provisional remedies."

In the case of Eice & Burnett v. Whitney, 12 Ohio St. 358. 360,

the court say : " That the phiintiff, in an attachment, ought not to

be allowed a more summary or speedy remedy against debtors of

the defendant in attachment than their own creditor, was the prin-

ciple upon which the provisions in the code relating to attachments

were framed. This principle appears to have been departed from

in an amendment of section 200 of the code, made March 17, 1856,

which allows an execution as upon a judgment, where the gar-

nishee, after examination, is ordered to pay money into court. But

this amendment does not apply to proceedings before a justice of

the peace.

2. A garnishee is required to appear and submit to an examina-

tion, and, if the justice comes to the conclusion that the statements

made by the garnishee amount to an admission of indebtedness,

he may order the sum admitted to be due to be paid into court.

But the only mode by which such an order can be enforced, is by

action against the garnishee. The examination, and the order

thereupon, were not intended as a summary remedy for the collec-

tion of the debt, but to put the plaintiff in attachment in a posi-

tion to enforce the claim of the defendant in attachment against

the garnishee, in the ordinary mode—by action. The action would

be a useless and expensive form, if the garnishee had been already

concluded by the order. Unless the statements of a garnishee could

be made in all cases with a clear understanding of his rights and

liabilities, and in such a manner as to be neither innocently mis-

stated nor misunderstood, it would be unjust to give to those state-

ments a conclusive effect, and admit of no explanation. It would

be the more unjust, as the garnishee is called upon in a proceeding

in Avhich he has no interest, for the benefit of a stranger, and no

provision is made for accuracy in reducing that statement to writ-

ing, or to secure the garnishee the right to contest the consti'uction

which the justice may put upon it, and the reference he may draAV

that an indebtedness is admitted.

Here is a strong statement of the iniquity of converting such a

statement so made into a conclusive judgment. I deny its consti-

tutionality, as well as afidrm its iniquity. The legislature has no

authority to elaborate iniquity into law. The constitution secures
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a fair trial by jury in actions at common law ; and yet here is a

la-w authorizing a judge to call a person into court, examine hira

before a clerk, and, if he thinks the party has admitted an indebted-

ness to the defendant in the action, to render a final judgment, or

what is equivalent to it, against hira in favor of a party with whom
he has had no relations. This is a strange provision, enacted under

the influence of interested parties, to serve some dishonest end.

Could the defendant in the attachment do any such thing? Could

he, or any other person, call his debtor into court, examine him

alone, without any right to be heard or to examine witnesses touch-

ing his indebtedness, and have the court decide on such an exami-

nation, whether he has admitted a sum due or not, and, if the judge

thinks he has, render judgment therefor against him? This ex-

amination never has been regarded but as a discovery. When suit

was brought, he had a trial as in other cases, and could, on consid-

eration, make then an}^ legal defense he might be advised to make.

I say, then, unhesitatingly, that the provision is unconstitutional,

and the court, in Avhat they say, pi'etty clearly intimate that such

is their opinion. If it can be done in a case of garnishment, it

can be done in any other case; if applied in practice, it would pre-

sent a strange example of the administration of justice. It would

be very much like judicial proceedings in Turkey, where remedies

are very summary ; but the law administered is, though 8j)eedy,

only the will of the judge.

So where a banking company had collected a sum of money dur-

ing the day, and remitted a negotiable certificate of deposit, and

placed it in the post-office before the process was served on them,

garnisheeing them as debtors of the defendant, it was held that

they were, when served, not debtors of the defendant. The court

say :
" The fiacts stated in the answer of the garnishee in the at-

tachment suit, and which the court below has found to be true,

clearly show that, at the time of service of process upon them

under the attachment proceedings, the certificate had passed com-

pletely beyond their control. It had been deposited in the post-

office, in an envelope, directed to Markham, the payee, in pursu-

ance of his orders. This was, in law, a delivery to him, and the

certificate thereby became his absolute property. It is true that

]lartiiess. Hill & Co., the garnishees, were at the time indebted to

Markliam, but their indebtedness was evidenced by a negotiable

promissory note, then in his possession, and which, within a rea-

sonable time, he might transfer so that his assignee would have the

right to demand and enforce its payment by the makers." This
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case shows that the payer of a negotiable outstanding bill or note

can not be garnisheod as the debtor of the payee.

It is improper for a prior attaching creditor to make a subse-

quent attaching creditor a party to an action brought by him.

Ward V. Howard, 12 Ohio St. 158. A subsequent attaching cred-

itor may, at a proper time and in a proper manner, assert against

a prior attaching creditor a right to be first paid out of the pro-

ceeds of the attached property, on the ground that the claim of

the latter is one for which the law has not provided a remedy by

attachment ; but he can not rely on informalities or irregularities

in the proceedings to assert his claim, lb.

IV. Disposition of Attached Propaiy.

Sec. 206. The court, or any judge thereof during vacation, may,

on the application of the plaintiff, and on good cause shown, ap-

point a receiver, who shall take an oath faithfully to discharge his

duty, and shall give an undertaking to the State of Ohio, in such

sum as the court or judge may direct, and with such security as

shall be approved by the clerk of such court, for the faithful per-

formance of his duty as such receiver, and pay over all mone}^ and

account for all property which may come into his hands by virtue

of his appointment, at such times and in such manner as the court

may direct.

Sec. 207. Such receiver shall take possession of all notes, due-

bills, books of account, accounts, and all other evidences of debt

that have been taken by the sheriff or other officer, as the prop-

erty of the defendant in attachment, and shall proceed to settle

and collect the same. For that purpose, he may commence and

maintain actions in his own name as such receiver; but in fe-uch

actions, no right of defense shall be impaired or affected.

Sec. 208. Such receiver shall forthwith give notice of his appoint-

ment to the persons indebted to the defendant in attachment.

The notice shall be ^vritten or printed, and shall be served on the

debtor or debtors, by copy personally, or by copy left at the resi-

dence ; and from the date of such seiwice, the debtors shall stand

liable to the plaintiff in attachment for the amount of moneys and

credits in his hands, or due from them to the defendant in attach-

ment, and shall account therefor to the receiver.

Sec. 209. Such receiver shall, when required, report his proceed-

ings to the court, and hold all moneys collected by him, and prop-

erty which may come into his hands, subject to the order of the

court
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Sec. 210. Where a receiver is not appointed by the court, or a

judge thereof, as provided in section 206, the sheriff, or other otfi-

cer attaching the property, shall have all the powers and perform

all the duties of a receiver appointed by the court or judge, and

may, if necessary, commence and maintain actions in his own

name, as such officer. He may be required to give security' other

tlian his official undertaking.

Sec. 211. The court shall make proper orders for the preserva-

tion of the property during the pendency of the suit. It may

direct a sale of property when, because of its perishable nature or

the costs of keeping it, a sale will be for the benefit of the parties.

In vacation, such sale may be ordered by the judge of the court.

The sale shall be public, after such advertisement as is prescribed

for the sale of like property on execution, and shall be made in

such manner and upon such terms of credit, with security, as the

court or judge, having regard to. the probable duration of the

action, may direct. The proceeds, if collected by the sheriff, with

all the moneys received by him from garnishees, shall be held and

paid over by him, under the same requirements and responsibili-

ties of himself and sureties, as are provided in respect to money

deposited in lieu of bail.

V. Froceeedings vpon Attachment.

Sec. 212. If the defendant, or other person on his behalf, at any

time befpre judgment, cause an undertaking to be executed to the

plaintiff by one or more sureties, resident in the county, to be ap-

proved by the court, in double the amount of the plaintiff's claim,

as stated in his affidavit, to the effect that the defendant shall per-

form the judgment of the court, the attachment in such action

shall be discharged, and restitution made of any property taken

under it, or the proceeds thereof Such undertaking shall also

discharge the liability of a garnishee in such action for any prop-

erty of the defendant in his hands.

Sec. 213. The undertaking mentioned in the last section ma3^ in

vacation, be executed in the presence of the sheriff having the

order of attachment in his hands, or, after the return of the order,

before the clerk, with the same effect as if executed in court; tlie

sureties in eitlier case to be approved by the officer before whom
the undertaking is executed.

Sec. 214. The garnishee shall appear as follows :

If the order of attachment be returned during a term of the

court, and twenty days before the close thereof, he shall appear at
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that toi'm ; if the order be returned during vacation, he shall ap-

pear at the term next after its return. He shall appear and
answer, under oath, all questions i)ut to him touching the property

of every description, and credits of the defendant, in his possession

or under his control, and he shall disclose, truly, the amount owing
by him to the defendant, whether due or not, and in the case of a

corporation, any stock therein held by or for the benefit of the

defendant, at or after the service of notice.

Sec. 215. A garnishee may pay the money owing to the defend-

ant by him to the sheriff having the order of attachment, or into

the court. He shall be discharged from liability to the defendant,

for any money so paid, not exceeding plaintiff's claim. He shall

not be subjected to costs beyond those caused by his resistance of

the claim against him ; and if he disclose the property in his hands
or the true amount owing by him, and deliver or pay the same ac-

cording to the order of the court, he shall be allowed his costs.

Sec. 21G. If the garnishee do not appear in court and answer,

as required by section 214, the court may proceed against him
by attachment as for a contempt.

Sec. 217. If the garnishee appear and answer, and it is discov-

ered on his examination that at or after the service of the order of

attachment and notice upon him, he was possessed of any property
of the defendant, or was indebted to him, the court may order the

delivery of such property and the payment of the amount owing
by the garnishee, into the court ; or the court may pei-mit the gar-

nishee to retain the property or the amount owing, upon the exe-

cution of an undertaking to the plaintiff by one or more sufiScient

sureties, to the effect that the amount shall be j)aid, or the property
forthcoming, as the court may direct.

Sec. 218. If the garnishee fail to appear and answer, or if he
appear and answer, and his disclosure is not satisfactory to the

plaintiff, or if he fail to comply with the order of the court to de-

liver the property and pay the money owing, into court, or give

the undertaking required in the preceding section, the plaintiff may
proceed against him in an action by filing a petition in his own
name, as in other cases, and causing a summons to be issued upon
it ; and thereupon such proceedings may be had as in other ac-

tions, and judgment may be rendered in favor of the plaintiff, for

the amount of the property and credits of every kind of the de-

fendant, in the possession of the garnishee, and for what shall

appear to be owing by him to the defendant, and for the costs of

VOL. II—

5
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the proceedings against the garnishee. If the plaintiff proceed

against the garnishee by action, for the cause that his disclosure

was unsatisfactory, unless it appear in the action that such dis-

closure was incomplete, the plaintiff shall pay the costs of s-K'h

action. The judgment in this action may be enforced as judg-

ments in other cases. When the claim of the plaintiffs in attach-

ment are satisfied, the defendant in attachment may, on motion,,

be substituted as plaintiff in the judgment.

Sec. 219. Final judgment shall not be rendered against the gar-

nishee until the action against the defendant in attachment has-

been determined; and if, in such action, judgment bo rendered for

the defendant in attachment, the garnishee shall be discharged and

recover costs. If the plaintiff shall recover against the defendant

in attachment, and the garnishee shall deliver up all the property,

moneys, and credits of the defendant in his ^^ossession, and pay alt

the moneys from him due as the court may order, the garnishee

shall be discharged, and the costs of the proceedings against him

shall be paid out of the property and moneys so surrendered, or as

the court may think proper.

Sec. 220. If judgment be rendered in the action for the defend-

ant, the attachment shall be discharged, and the property attached,

or its proceeds, shall be returned to him.

Sec. 221. If the judgment be rendered for the plaintiff, it shall

be satisfied as follows : So much of the jjroperty remaining in the

hands of the officer, after applying the moneys arising from the

sale of perishable property, and so much of the personal property,

and lands, and tenements, if any, whether held by legal or equita-

ble title, as may be necessary to satisfy the judgment, shall be

sold by order of the court, under the same restrictions and regula-

tions, as if the same had been levied on by execution ; and the

money arising therefrom, with the amount which may be recovered

from the garnishee, shall be applied to satisfy the judgment and

costs. If there be not enough to satisfy the same, the judgment

shall stand, and execution may issue thereon, for the residue, in all

respects as in other cases. Any surplus of the attached property,

or its proceeds, shall be returned to the defendant.

Sec. 222. The court ma}" compel the deliver}- to the sheriff, for

sale, of any of the attached property for winch an undertaking

may have been given, and may proceed summarily on such under-

taking, to enforce the delivery of the property, or the payment of

such sum as may bo due upon the undertaking, by rules and at-

tachments, as in cases of contempt.
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Sec. 223. The court may order the sheriff to repossess himself,

for the purpose of selling it, of any of the attached property,

which may have passed out of his hands without having been sold

or converted into money; and the sheriff shall, under such order,

have the same power to take the property, as he would have under

an order of attachment.

Sec. 224. If personal property which has been attached, be

claimed by any person other than the defendant, it shall be the

duty of the officer to have the validity of such claim tried, and
such proceedings must be had thereon, with the like effect, as in

case the property had been seized upon execution, and claimed by
a third person.

Sec. 225. Where several attachments are executed on the same
property, or the same persons are made garnishees, the court, on
the motion of any of the plaintiffs, may order a reference to ascer-

tain and report the amounts and priorities of the several attach-

ments.

The sheriff, under sections 212, 213, may take an undertaking

for the discharge of an attachment in a civil action in vacation,

while the oi'der of attachment still remains in his hands, either

before and after a levy upon property under the writ. Hartwell

V. Smith, 15 Ohio St. 200.

The right of action against a garnishee, given b}^ section 218 of

the code, jDasses by an assignment of the judgment obtained

against the defendant in attachment, and an action may be brought

under that section by the assignee in his own name.

Proceeding in garnishment may, in a proper case, be instituted

against a partnership by its firm name.

In such case, the copy of the order of attachment, and notice to

appear and answer, must be served upon the firm, by leaving the

same at its usual place of doing business within the county.

An action under section 218 of the code, to enforce against the

partnership a liability arising under its provisions, may be brought

against the partnership either in the name of the firm, or in the

names of the persons who compose it, at the option of the plaintiff.

"Where a special examination of a garnishee is ordered pursuant

to statute, it is competent for the court to appoint a commissioner

to take the same. It is not necessary that such examination should

be had in open court. Whitman v. Keith, 18 Ohio St. 134.

If the ofiicer seize property exempt from attachment, knowing
it to be such, he can not offer as a defense the fact that the owner
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of the property stood by and did not designate the property so

exempt. Trost v. Mott, 34 N". Y. 253. Where an attachment is

issued to the sheriff, ho has a right to seize any property the de-

fendants liave disposed of in any manner, with intent to defraud

creditors. Einchey v. Stryker, 31 N. Y. 140. The interest of a

special partner in a limited partnership can be sold under execu-

tion against the special partner ; not even the interest of such special

partner can be sold. Harris v. Murray, 28 N. Y. 574.

Where bonds had been executed by a railroad company, but had

not been delivered or issued, it was held that they wei-e not prop-

erty in such sense that a creditor of the company, by attaching

them, could enforce the obligation which their terms imported.

Coddington v. Gilbert, 17 N. Y. 489. Goods in hands of a con-

signee, who has made advances upon them, are legally the property

of the consignee, and can not be seized on an attachment against

consignor. Brownell v. Cornly, 3 Duer, 9 ; Patterson v. Perry,

10 Abb. 82; Willct v. Eq. Ins. Co., 10 Abb. 193. Where, by a

contract with a foreign corporation, for the manufacture and pur-

chase of property, it is to be paid for on delivery at their office,

out of this State, the title to such property does not vest in the

corporation until delivered and paid for; and, therefore, such

property can not be attached on its passage through this State.

Bates V. N. Orleans, J. & G. N. K. E. Co., 13 How. 516; Gage v.

Dauchy, 34 N. Y. 293.

YI. General Provisions.

Sec. 226. From the time of the issuing of the order of attach-

ment, the court shall be deemed to have acquired jurisdiction, and

to have control of all subsequent proceedings under this chapter;

and if, after the issuing of the order, the defendant, being a person,

should die, or a corporation, and its charter should expire by lim-

itation, fox'fciture, or otherwise, the proceedings shall be carried

on ; but in all such cases other than where the defendant was a

foreign corporation, his legal representatives shall be made parties

to the action.

Sec. 227. The defendant may, at any time before judgment, after

reasonable notice to the plaintiff, move the court for additional

security on the part of the plaintiff; and if, on such motion, the

court is satisfied that the surety in the plaintiffs undertaking has

removed from this State, or is not sufficient for the amount thereof,

it may vacate the order of attachment, and dire(-t restitution of
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any property taken under it ; unless in a reasonable time, to be

fixed by the court, sufficient security is given by the plaintiff.

Sec. 228. The defendant may, at any time before judgment,

upon reasonable notice to the plaintiff, move to discharge an at-

tachment, as to the whole or a part of the property attached.

Sec. 229. If the motion be made upon affidavits on the part of

the defendant, or papers and evidence in the case, but not other-

wise, the plaintiff may oppose the same by affidavits or other evi-

dence, in addition to that ou which the order of attachment was

made. •

When upon an order of attachment, property has been seized,

which is by law exempt from such seizure, and such fact has been

properly brought before the court, from which such attachment

has issued, as upon a motion to discharge such property on the

ground that it was so exempt, it is the duty of the court to adjudge

that the same be so discharged. XJrquhart v. Smith, 5 Kansas,

447.

It is not competent for a defendant in attachment to move the

court to discharge the attachment on the ground that the property

attached does not belong to him. And it is error for a court, or

judge at chambers, to sustain such motion. Langdon v. Conklin,

10 Ohio St. 439.

As to the effect of vacating an order of attachment, see Kerr v.

Mount, 28 N. Y. 659. It holds that, where process in attachment

is set aside for irregularity, it will afford no justification to the

party at whose instance it was issued, for acts done under it.

S. P., Chapman v. Dyett, 11 Wend. 31 ; Smith v. Shaw, 12 Johns.

257 ;
Hayden v. Shad, 11 Mass. 500; Codington v. Lloyd, 8 Ad.&

El. 449 ; Parsons v. Lloyd, 2 Blackf. 845.

ATTACHMENTS IN CERTAIN ACTIONS.

Sec. 230. 1. Where a debtor has sold, conveyed, or otherwise

disposed of his property, with the fraudulent intent to cheat or de-

fraud his creditors, or to hinder or delay them in the collection of

their debts ; oi-

—

2. Is about to make such sale, conveyance, or disposition of his

property with such fraudulent intent ; or

—

3. Is about to remove his property, or a nuiterial part thereof,

with the intent, or to the effect, of cheating or defrauding his cred-

itors, or of hindei-ing or delaying them in the collection of their



860 ATTACHMENT.

debts, a creditor may bring an action on his claim before it is due,

and have an attachment against the property of the debtor.

Sec. 231. The attachment authorized by the h\st section may be

granted by the court in which the action is brought, or by a judge

thereof; but before such action shall be brought, or such attach-

ment shall be granted, the plaintiff, his agent or attorney, shall

make an oath in writing, showing the nature and amount of the

plaintiff's claim, that- it is just, when the same will become due,

and the existence of some one of the grounds for attachment e nu-

merated in the preceding section.

Sec. 232. If the court or judge refuse to grant an order of attach-

ment, the action shall be dismissed, but without prejudice to a

future action ; and in all such actions, application for an attach-

ment must be made.

Sec. 233. The order of the court or judge, granting the attach-

ment, shall specify the amount for which it is allowed, not exceed-

ing a sum sufficient to satisfy the plaintiff 's claim and the probable

costs of the action.

Sec. 234. The order of attachment, as granted by the court or

judge, shall not be issued by the clerk until there has been

executed, in his office, such undertaking on the part of the plaintiff'

as is directed by section 193.

Sec. 235. The plaintiff in such action shall not have judgment on

his claim before it becomes due, and the proceedings on attach-

ment may be conducted without delay.

What does this last provision mean? Does it mean that a man's

property may be sold, sacrificed, and yet no judgment be rendered,

whereon to apply it for a year or two ? If so, it is a pretty rank

remedy, and one that no judge should allow but in the clearest

possible case ; as it will lead to infinite abuse, unless executed in a

most cautious and stringent manner.

Sec. 230. The proceedings in the first article of this chapter sub-

sequent to section 193, shall, so far as they are applicable, regulate

attachments authorized by this article.

Sec. 221. This section has one provision which demands a pass-

ing notice. It provides that the property attached shall he applied

to the satisfaction of the judgment rendered as far as the same

will go ; and in case there is a balance unpaid, it declares that the

judgment shall stand, and that execution may issue thereon for

such residue in all respects as in other cases.
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This is not a new provision; it is copied from the previous

statute regulating writs of attachment. Under the code, in a cer-

tain class of cases, there is no difficulty with this clause. By the

code, attachments issue in cases where there is personal service, as

well as where there has not been such service. Where the service

has been personal, judgment will, of course, be rendered just as

though no attachment had been issued; and the property attached

will, under the order of the court, be sold, and the proceeds be

applied on the judgment. In such a case, the object of the attach-

ment is only to obtain an earlier lien on the property than could

be obtained on the ordinary proceedings by judgment and execu-

tion: Hence there is a regular personal judgment, to be satisfied

by the sale of the property attached, or by other property which

may be reached on execution. In this class of cases, there is no

difficulty in allowing execution to issue for the collection of any

balance which may be left unpaid by the sale of the property held

under the attachment.

But there is another class of cases, to which there is an insuper-

able difficulty in applying this clause. The code authorizes an at-

tachment where the defendant is a non-resident, or has absconded.

In these eases, no personal service can be had on the party; the

whole proceeding is necessarily ejc ^arfe, having for its object the

application of the property of the defendant, found within the

jurisdiction o'f the court, to the satisfaction of the claim of the

plaintiff. Every government has power to subject the property of a

non-resident, found within its jurisdiction, to the payment of debts

due its own citizens. In such case, it is the property to which the

jurisdiction attaches, and not to the person. There is then no con-

stitutional objection to the attachment law, so far as it appropriates

the projyerty of the non-resident; but it is a very important ques-

tion, whether it can convert a proceeding against property into a

judgment against the person. In D'Arcy v. Ketchum et al., 11

How. U. S. 165, the Supreme Court of the United States held that

a judgment rendered against one not personally served with

process was void as to him, and no action could be sustained upon

it ; and this decision was made as to a judgment of New York,

which, by the law of that State, was declared to be j^rima facie

evidence against the party not served. This case settles that a

judgment in attachment without personal service is void out of the

State; and that no State legislation can make such a judgment any-

thing else than a nullity, beyond the jurisdiction of the State

where it is rendei-ed.
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Can the State render such a judgment binding on the person, or

on other jDroiDerty than that attached ? It is a plain principle of

justice and of right, that no person should be bound by a judg-

ment to which he is not a party ; every man must have his day in

court, before he can be concluded by its adjudication. There are

tAvo modes of judicial iiroceedings : one against the person, the

other against the thing

—

in personam, and in rem. Where the

property, and not the person, is within the jurisdiction of the

State, the State has a right to proceed against that, subject it to the

purposes of government, or to the payment of debts due those

within its jurisdiction. This, however, is strictly a j)roceeding

against the property ; and the court has jurisdiction only by virtue

of the possession of the property. Where the property has been

subjected to the use of the public, or the payment of the debt, the

whole object of the suit is obtained—the whole jurisdiction of the

court is exhausted.

Can the law go further? Can it say that the defendant himself,

if he afterward comes within the jurisdiction, shall be bound by

Buch an ex parte judgment ? Can he be arrested on such a judg-

ment, and held in confinement until he pay it? Can the plaintiff

seize on other property of the defendant without another notice,

or other process? If this can be done, it may as well be under-

stood ; because if it can be done in this case, it can be done in

every case. Each State can authorize judgment to be entered up

without personal service, and then lay hold of the person of the

defendant, or his property, if ever found within the jurisdiction.

Because, if the judgment in this case, as to any unpaid balance,

can be rendered efficacious as a judgment, it can be done without

any attachment at all ; and the practice in some States, of render-

ing judgment where the officer returns the attachment of a ship,

will be constitutional, and bind the citizens of another State, when

found within the jurisdiction ; and then will be seen the anomaly

of a judgment being conclusive against A in Massachusetts, and

absolutely void in Ohio ; in the one State the defendant can not

question its veracity, in the other no action can be founded u]->on

it. Is it possible that such a state of things can be hiw ?

The great principle, as established by the law of nations, is,

that to found a proper ground of recognition, it is indispensable to

establish that the court ])roiioui\cing judgment had a lawful juris-

(liclioii over the cause and the pai-ties; and this is equally true

whether the y)roceedings be in rem. or in personam. Story's Confl.

of Laws, 492; Buchanan v. Baker, 9 East, 192; Bisscll v. Briggs,
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9 Mass. 462 ; Shumway v. Stillman, 6 "Wend. 447 ; 4 Cowen,

524; 6 Pick. 232, 354. This same doctrine has also been recog-

nized by the common law. The justice of the common law per-

mits no investigation of the facts which may be followed by the

loss of a right, or by the infliction of a penalty, to be conducted

ex -parte. It is essential to its validity that the party should be

duly summoned. Per Lane, J. The State v. Bryce, 7 Ohio (pt. 2),

82, 83. The record of a judgment must show a service on the

defendant ; for it will not be presumed, either in our own courts or

elsewhere. If the courts, here or elsewhere, have not jurisdiction

of the person, nor of the subject matter, its proceedings are wholly

void. Such judgments are waste paper. Pelton v. Platner et al.,

13 Ohio, 209, 219, 218; 19 lb. 222, 238 ; 12 lb. 195. But pro-

ceedings in rem have properly no parties. The possession of the

object is sufficient notice to all who have rights, to assert them.

The authority of the courts, in such cases, depends upon having

the subject of their action within their control. Adams' Lessee v.

Jeifries, 12 Ohio, 253, 272. It is the filing of the proper affidavit,

the issuing the writ, and attaching the property, which gives the

court jurisdiction in attachment. Lessee of Payne v. Moreland,

15 Ohio, 435, 443. A decree as to the title to land binds all who
have been made parties by publication ; the court has jurisdiction

of the subject matter of his suit. Newman's Lessee v. Gin., 18 Ohio,

323, 329. The same doctrine has been recognized in all the

coui'ts of England and the United States ; indeed, it is a well-

recognized principle of the law of nations, Hess v. Cole, 3 Zabr.

116; The Central Bank of Georgia v. Gibson, 11 Ga. 453; Gil-

man V. Thompson, 11 Vt. 643 ; The Bee, Ware, 332. These cases

show that the person can not be bound unless personally served

with process, and that proceedings against property are void, un-

less the court has the property within its jurisdiction and control.

Now, can the fact that the court has jurisdiction of property, so as

to enable it to transfer a title to that, enable it also to render a

judgment against the person, when, in the absence of the prop-

erty, it would have had no jurisdiction whatever of the person?

The code also looks to this view of the law. Section 53 pro-

vides that the action must be brought where the person is found
;

while, in case of non-residents, section 52 provides that the action

may be brought in any county in wdiich property of the defend-

ant may be found. Section 70 provides for a service hy notice, in

case of non-residents having property or debts owing to them,

sought to be taken by any provisional remedy, or to be appropri-



864 ATTACHxMENT.

ated in any way. These provisions look to a jurisdiction depend-

ent upon property to bo readied, and tlie object of the action is

clearlj'^ the appropriation of the property, Section 370 provides

that a judgment is the final determination of the rights of the

parties in an action ; and what other right has the plaintitf in an

attachment than to have the property attached appropriated to

the payment of his claim? When this is done, has he not obtained

all that he has any right to ask the court to give him? As the

defendant is a non-resident, it is the property alone which gives

the court any jurisdiction whatever. And what is the object of

this jurisdiction ? Is it a jurisdiction over the person, or over

the property? No suit can be brourlit against a non-resident)

whose property can not be found here; and why? Because the

court can have no jurisdiction of his person. The jurisdiction,

then, in an attachment, is a jurisdiction over the property, and

over the property alone ; unless it is held that a court can do in-

directly what it can not do directly—that a jurisdiction over prop-

erty' can draw after it a jurisdiction over the person.

It seems, then, very clear that, where there has been no juris-

diction acquired over the person, the judgment in an attachment

is a nullity, beyond justifying an appropriation of the property

attached to the claim set up. In reference to this pi'ovision. Wood,

J., in Arndt v. Arndt, 15 Ohio, 33, 43, remarks :
" If, however, the

debtor had never been within the territorial limits of Ohio before

the rendition of the judgment, it is worthy of the most serious

consideration, whether, by the force of this statute, execution could

be issued against him personally." This is a pretty decided inti-

mation of the opinion of that able judge, that no such execution

could issue against the defendant, notwithstanding the strong lan-

guage of the statute. We have never known of an attempt to

make use of this provision in the prior law ; it has lain a dead let-

ter, and it must have so remained ; because the profession were

well satisfied of its unconstitutionality. Such, we believe, from

our observation, was the almost universal ()])iiii()n of all the ablest

members of the profession; and such, too, scums lo have been that

of the judges so far as any opinion has been expressed.
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FORMS.

In the case of Dunlevy v. Shartz, 17 Ohio St. 640, the court held

that an affidavit stating the plaintiff's belief that the defendant had

absconded with intent to defraud his creditors, without setting forth

any facts to justify such belief, does not lay a sufficient ground for

the issue of an attachment.

In the case of Caston v. Paige, 9 Ohio St. 397, it was decided

that the grounds for an attachment may be stated in the affidavit

in the language of the statute without specifying the facts on which

the affiant acts ; the affidavit must be positively stated, and not on

belief

The defendant may then in general terms deny the fact stated

in the affidavit for the issue of the attachment. This makes an

issue, and puts the plaintiff on proving the truth of his charge.

The evidence on this issue ought to be presented in affidavit, the

plaintiff filing his first, and then the defendant his in reply.

1. AFFIDAVIT.

A B, plaintiff, 1 County, ss.

C D, defendant, j
C^^^^'^ ^^ Common Pleas.

The said A B, plaintiff, being first duly sworn, deposeth and

saith that the said A B has commenced an action in said court

against the said C D, defendant, to recover the sum of S ,
now

due and payable to the said plaintiff' from the said defendant, on

an account for goods before that time sold and delivered by the said

plaintiff to the said defendant at his request, (or, on a promissory

note given by the said defendant to the said plaintiff, and dated

, whereby the said defendant promised to pay to the said

plaintiff the sum of $ , in after date; or, on a certain

bill of exchange, etc. ; describe the cause of action as in the petition,

so that the ground and nature of it may distinctly appear ;) and the

said A B further saith the said claim is just, and that there is now
justly due him, on the said account, (or, promissory note, bill of

exchange, etc.,) from the said defendant the sum of $ ,
(or, that

the said A B believes that said property was worth $ ,and that

he justly ought to recover that amount therefor; or, that he be-

lieves that, by reason of the premises, he has sustained damages

to the sum of ^ , and that he justly ought to recover that sum,)

and the said affiant further saith that

—
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1. The said is n non-resident of the State of Ohio.

2. The said has absconded with the intent to defraud his

creditors.

3. The said has left the county of , where he resides,

to avoid the service of a summons ; and in proof of this he states

the following- facts

:

4. The said conceals himself, so that a summons can not

be served upon him.

5. The said is about to remove his property, or a part

thereof, out of the jurisdiction of the court, with intent to defraud

his creditors.

6. The said is about to convert his propcrt}^, or a part

thereof, into money for the purpose of placing it beyond the reach

of his creditoi's.

7. The said has property and rights in action which he

conceals.

]v^OTE.—There are two grounds here, to wit : First. That he

"conceals property." Second. That he -'conceals rights in ac-

tion." Either or both should be stated according to the facts.

8. The said has assigned (or, removed; or, disposed of;

or, is about to assign; or, remove; or dispose of) his property (or

a part thereof) with intent to defraud his creditors.

J^OTK.— There are several matters here, to wit, he "has," or is

" about to." The affiant must state this as the fact is—has he done

the act, or is he about to do it? When that is settled, the next

question is, which has he done, or is about to do? To assign, or

to ]-emove, or to dispose of? To assign is to pass to another by a

transfer of title ; to remove is to carry off without a change of

title ; to dispose of is to put out of the Avay under sham sales, while

in law thri'c is no change of title

9. That tlie said fraudulently (or criminally) contracted

the debt (or. incurred tlie obligation) i'nv which suit is al><>ut to be

(or, has been) lii-ought.
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The act of February 16, 1865 (62 Ohio L. 10), has changed this

part of section 191, in subdivision No. 9, by inserting the words
or criminally after the word fraudulently. This was done for the
benefit of those who sued to recover damages for killing a husband,
etc.

(Insert additional matter, if debts are to be reached, and add .•) and
further this deponent saith not.

AB.
Signed in my presence, and sworn to before me, this day of

, A. D. 18 .

L M, Clerk (or, Judge).

2. UNDERTAKING.

Whereas A B has commenced a civil action against C D, in the

Court of Common Pleas, within and for the county of
, to

recover the sum of S ; and whereas the said A B has ajiplied

to the clerk of said court, by filing the necessary affidavit, for an
order of attachment to be issued in the said action against the said

CD:
Now, tberefoi-e, we, , and , hereby undertake to the

said C D, in the penal sum of $ , that the said A B shall pay
the said C D all damages which the said C D may sustain by
reason of said attachment, if the order should have been wrong-
fully obtained.

Dated this, etc.

I, J D, clerk of said court, do approve of the above undertaking,

and the sureties thereto.

Dated this day of , a. d. 18 .

J D, Clerk.

3. ORDER OF ATTACHMENT.

The State of Ohio, County, ss.

To the Sheriff of said County of , Greeting

:

Whereas A B has this day, on the necessary affidavit being filed,

obtained an order of attachment against C D, in a certain action

now pending in the Court of Common Pleas, within and for the

said county of , wherein the said A B is plaintiff, and the

said C D is defendant (or, the said C D, E F, G H, and L M are

defendants,) to recover of the said defendant (or, defendants) the

sura of 8

Now, therefore, this is to command you to attach the lands,

tenements, goods, chattels, stocks, and interest in stocks, rights.
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credits, moneys, and effects of the said C D, defendant, in your

county, not exempt by law from being applied to the plaintiff's

claim, or so much thereof as will satisfy to the said plaintiff his

said claim of $ , and the probable costs of this action, not ex-

ceeding fifty dollars; and of this order, and your proceedings

thereon, do you make due return on the day of ,
A. D. 18 .

Witness my hand, and the seal of the said court, at ,
this

day of , A. D. 18 .

J D, Clerk.

If issued when the summons is, the return day will be the

same. If issued afterward, the return day will be the twentieth

day after the date.

4. INVENTORY OF PROPERTY ATTACHED.

We, J K, sheriff of said county of •

,
and L M and N O,

two freeholders of said county, the said L M and N O being first

duly sworn, do truly inventory and appraise the following prop-

erty, attached as the property of C D, on an order of attachment

issued in a suit of the said A B against the said C D (or, C D, and

E F, Gr II, etc.,) now pending in the ('ourt of Common Pleas, for

the said county of : (here describe the j^roj^erty, and the valua-

tion attached to each parcel of it.)

Given under our hands this day of
,
A. d. 18 .

G K, Sheriff,

LM,
NO.

5. UNDERTAKING FOR THE DELIVERY OP THE PROPERTY.

Whereas J K, sheriff of the county of ,
has this day at-

tached the following goods and chattels, found in the possession

of W X, on an order of attachment issued from the Court of Com-

mon Pleas, for said county of , in an action wherein the said

A B is plaintiff, and the said C D is defendant, as the property of

the said C D, and has caused the same to be valued to the sum of

8 , and whereas the said sheritf has delivered the said property

to the said W X :

Now, we, , and , do acknowledge ourselves to be

bound to the said A B, plaintiff, in tiie sum of $ , that the said

goods and chattels so attached, to wit, (here describe them,) valued

at the said sum of $ , shall be forthcoming, to answer the judg-
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ment of the court in the said action ; or, in default thereof, that

we will pay to the said A B the said sum of $ , the appraised

value of said goods and chattels.

Signed in ni}^ presence, and approved by me, this day of

, A. D. 18 .

J K, Sheriff.

The person with whom the goods are left must execute this un-

dertaking.

6. AFFIDAVIT TO REACH GARNISHEE.

{Follow the first one to its close, save the icords, " and further he

saith not," and then proceed:) and the said A B further saith that

he has good reason to believe, and does believe that
,
(here

state the names of the persons or corporation,) resident within the

said county of , has property of the said C D in his posses-

sion, to wit, (here describe it,) and that one is indebted to

the said C D in an amount unknown to this affiant, and further he

saith not.

This will of course be included in the other, when it is neces-

sary. The names of the persons having property of the defendant,

or owing him, must be stated ; and if the property is personal

property, or notes, etc., the same must be described, so that the

sheriff can take it for them, if he can find the same.

7. sheriff's return.

According to the command of the within order of attachment,

I did, on the day of , A. D. 18 , attach, in the presence

of L M and N O, two freeholders of said county, the following

lands and tenements, goods and chattels, to wit, (here describe the

same;) and in connection with the said L M and NO, having

first duly sworn the said L M and N O, made an inventor}- and
valuation thereof in writing, which is herewith returned, and I left

with ,
the occupant of said real estate, a certified copy of this

oi'der, (or, if no occupant, finding no occupant on said premises, I

left, posted up in a consj)icuous place thereon, a certified cojiy of

this order,) and the said goods and chattels I took into my posses-

sion, and hold them now subject to the order of the court, (or, if

given over to the person in whose p>ossession they were found, on his

undertaking, "and the said goods and chattels, found in the posses-

sion of W H, delivered to the said W H, taking his undertaking
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in the sum of $ , with , and , as his sureties for the

forthcoming of the same, which undertaking, properly indorsed, is

herewith returned;" and I also delivered (or, left at his usual place

of residence
; or, if a corporation, left with , the head officer

of the said ,) to , on the day of , A. D. 18 , a

certified copy of this oi-der, with a notice in writing, that the said

appear in this court at the next tei-m thereof, and answer

under oath all questions put to him touching the property of the

said C D, according to law.

Dated, etc.

X Y, Sheriff.

The above return covers all that the sheriff has to do. If he is

not required to do all that is here stated, his return will, of course,

contain only such parts as are api^licable to his doings.

8. sheriff's return on a second attachment of same property.

According to the command of the within order, I did, on the

day of , A. D. 18 , in the presence of L M and N O, two
freeholders of said county of , attach the following real es-

tate, {here describe it,') heretofore attached on an order issued from

this court, in the case of , plaintiff, against , defendant,

to which return reference is had ; and I did also, on the day of

, A. D. 18 , attach the following goods and chattels in my
hands, under an order of attachment issued in the said action of

the said
,
plaintiff, against , defendant, and to the re-

turn of which case reference is had.

If parties are garnisheed, the return will be the same as in the

first form.

9. notice to garnishee.

You are hereby notified to appear on the day of the next

term of the Court of Common Pleas, to be holden in and for the

county of
, at the court-house, on the day of next,

there to answer under oath all questions that then and there may
be put to you, touching the property of every description, and the

credits of
,
defendant, in an action 2)ending in said court,

wherein is plaintiff, in your possession, or under your con-

trol. And this you will not omit to do, under the penalty of the

law.

Dated, etc.

X Y, Sheriff.
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10. ORDER APPOINTING A RECEIVER.

On application of the said A B, plaintiff, to tbe undersigned, one

of the judges of the said court, and on good cause shown, it is

hereby ordered that be, and he is hereby appointed receiver

in this cause, to take possession of all notes, due-bills, books of ac-

counts, and all other evidences of debt that have been taken by
the sheriff, on an order of attachment issued in this action against

the said C D, defendant, on his giving his undertaking to the State

of Ohio in the sum of $ , conditioned according to law.

Dated this day of , A. d. 18 .

L M, Judge.

It seems the bond is to be given to the clerk of the court, and
the oath to be then administered. Such seems to be the wording

of section 206. This form will easily answer for one in court.

11. receiver's undertaking.

Whereas T E was, on the day of , a. d. 18, duly ap-

pointed a receiver in the case of
,
plaintiff, against C D, de-

fendant, now pending in the Court of Common Pleas of the county

of
, to take possession of all notes, due-bills, books of ac-

count, and all other evidences of debt, taken by the sheriff on an
order of attachment issued in said action :

]^ow, therefore, , as principal, and , as sureties, un-

dertake to the State of Ohio, in the sum of $ , that the said T R
shall faithfully perform his duty as such receiver, and pay over all

money, and account for all property which may come into his

hands by virtue of such appointment, at such times and in such

manner as the said court may direct.

I approve of the above undertaking, and the security thereto,

this day of , a. d. 18.

Q Z, Clerk.

12. notice op receiver to a debtor.

You are hereby notified that I have been duly appointed and

qualified as receiver in the case of A B, plaintiff, against C D, de-

fendant, pending in the Court of Common Pleas of the county of

, wherein an order of attachment was issued; and that you

VOL. II—

6
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are required to deliver over to me any property of the said C D in

your possession or control, and pay to me any sum or sums of

money, owing by you to the said C J).

Dated this day of , a. d. 18 .

X Z, Eeceiver.

13. ORDER OP SALE.

On application (or, motion in court,) of the said A B, by E F,

his attorney, and it appearing that the goods and chattels attached

in this cause are of a perishable nature, and that the costs of keep-

ing the same are so great that it will be for the interest of all par-

ties to have the same sold, it is hereby (by me, one of the judges

of said court,) ordered that the sheriff proceed to sell the said

goods and chattels attached in this action, as upon execution, and

ujDon a credit, with good security, of months.

Done this day of , a. d. 18 .

Q F, Judge.

The above order can easily be changed into an order in court.

14. AN UNDERTAKING TO HAVE AN ATTACHMENT DISCHARGED.

Whereas A B has commenced a civil action against C D, in the

Court of Common Pleas, within and for the county of , to

recover the sum of $ ; and whereas an order of attachment has

been issued in the said action, and the property of the said C D has

been attached, and is now bound therefor; and whei"eas the said

C D is anxious to obtain a discharge of said property from such,

attachment

:

Now, therefore, we, and , undertake to the said

plaintiff, in the sum of $ , that the said C D shall perform any
and all judgments which may be rendered against him in said

action.

15. ORDER OP RELEASE IN COURT.

And now comes the said C D, by E F, his attorney, and brings

here into court his undertaking to the said A B, in the sum of

3 , with and
,
his sureties, and moves the court here

to discharge the order of attachment heretofore issued in this case,

and the court being satisfied that said undertaking is in due Ibrni,

and that the said sureties are sufficient lor the sum stated therein
;

and are residents of said county, it is oi-dered that said undcj--

takiiig be received, and the said order of attaclniKnl be vacated,

and the said property so attached be released tlierftroni, and by
the sheriff restored to the possession of the said delendaiit.
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16. WHERE THE UNDERTAKING IS TAKEN OUT OP COURT, IT SHOULD

BE APPROVED BY SHERIFF OR CLERK.

I. , sheriff, (or, clerk,) of said county of , hereby ap-

prove o the said undertaking, executed in my presence, and the

sureties thereto, and i*eceive the same as surety for the said plaint-

iff in lieu of the property attached in said action.

E S, Sheriff, (or, Clerk.)

This approval will be indorsed on the undei'taking. The sheriff

can take and approve it, while the order of attachment is in his

hands, and then his return must show that he has received it and

discharged the attachment. The clerk must approve it, if the re-

turn has been made, and when court is not in session. Where
sheriff takes it, he will add to his return the following:

17. sheriff's return op taking bond to RELEASE ATTACHMENT,

And afterward, to wit, on the day of , a. d. 18 , the

said C D tendered to me his undertaking, executed in my presence,

to the said A B, in the sum of $ , with and , as his

sureties therefor ; and believing the same in due form and the se-

curity sufficient, I approve of the same, and release all the above

property so attached; and I herewith return the said undertaking.

E S, Sheriff.

18. ANSWER OF GARNISHEE.

Examination of , as a garnishee in this case :

1. State if you have any property or effects of the said C D in

your possession or under your control. If so, describe it, and state

where it is.

2. State if you are indebted to the said C D in any sum or sums
of money, for any cause or causes of action whatever. If so, state

the amount of it, how evidenced, and when payable.

3. To a corporation. State if there is any stock held or owned by
the said C D in your corporation, or by others or you for his

benefit.

The garnishee will fully answer and sign the same, and his lia-

bility is limited by his answer. If he discloses that he has given

the defendant a negotiable instrument, he can not be held for the

payment of that, except the sheriff has succeeded in getting pos-

session of the note. It was so held in the case of Eodgers et al. v.

Williams et al., by the District Court of the Seventh District, at
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the April term, 1855, in Lawrence county ; and such is the law

elsewhere. A debt due on negotiable paper is not attachable.

Eunson v. Healy, 2 Mass. 32; Williams v. Marston, 3 Pick. 65, 67;

Grant v. Shaw, 16 Mass. 341, 344; Jones v. Graham, 2 lb. 375;

Cushman. v. Haynes, 20 Pick. 132; Wood v. Bodwell, 12 lb. 268.

A debt payable on a contingency is not attachable. 3 Mass. 68

;

12 Pick. 22; 11 lb. 101.

19. ATTACHMENT AGAINST GARNISHEE FOR CONTEMPT IN NOT AP-

PEARING,

The State of Ohio, County, ss;

To the Sheriff of County, Greeting :

Whereas, L M was heretofore notified by the sheriff of this

county, to be and appear before the Court of Common Pleas for

said county, on the first day of the term thereof, a. d. 18 ,

to answer touching the property in his possession or under his

control, of , against whom an attachment had before that

time been sued out of said court, wherein the said A B is plaintiff,

and the said C D is defendant, and whereas, the said L M has

failed to comply with said notice, but is in contempt for not appear-

ing according thereto

:

Now, this is to command you to attach the said L M, and foi-th-

with have him before this court, to answer lor this his contempt;

and of this writ, and your proceedings thereon, forthwith make

due return.

Witness my hand and the seal of said court, at , this

. day of , A. D. 18 .

20. -ORDER TO DELIVER PROPERTY.

On motion of the said A B, plaintiff, by E F, his attorney, and

it appearing from the answer of the said
,
(the garnishee,')

that he has certain personal property of the said C D, subject to

the attachment in;tUis case, in his possession; it is ordered that

the said
,
{^arnishee,^ deliver the said goods and chattels,

(or, promissory not^s, choses in action, or books of account, as the

case may be,) to tb»e sheriff of this county, (or, if a receiver has

been appointed, to , the receiver heretofore appointed in this

cause,) within days from this time.

If he refuses to deliver the property, it is supposed that an at-

tachment may issue against him to compel obedience to the order.
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21. ATTACHMENT FOR REFUSAL.

On motion of the said A B, by E P, his attorney, and it appear-

ing to the court that the said has refused to deliver to the

sheriff, (or, receiver appointed in this cause,) the personal prop-

erty, (notes, etc., as in his answer set forth,') in his possession, ac-

cording to the former order of the court, it is therefore ordered

that an attachment for contempt be issued to the sheritf against

the said
,
(garnishee,) returnable forthwith, (or, at the next

term of this court.)

22. ORDER TO PAT MONEY.

On motion of the said A B, by E F, his attorney, and it appear-

ing from the answer of the said
,

(garnishee,) that he is

indebted to the said defendant in the sum of $ , and that said

sum is now due and payable, and liable to be applied under said

attachment ; it is therefore ordered that the said
,
(garnishee,)

do pay into the hands of the clerk of this court, (or, to
,

heretofore apjiointed receiver in this cause,) the said sum of $
,

within days from this time ; and, in default thereof, it is

further ordered that an execution be issued against the said
^

to collect the said sum of $ , as upon judgment.

23. ORDER ON GARNISHEE TO GIVE SECURITY FOR PROPERTY OR

DEBT.

On motion of the said A B, by E F, his attorney, and it appear-

ing from the answer of the said
,
(garnishee,) that he has the

following property of the said defendant in his possession, and is

desirous of retaining the same, it is therefore ordered that the said

be permitted to retain the same on giving an undertaking,

with security, in the sum of $ , to the said A B ; and thereupon

the said gave his undertaking to the said A B, with

and , as his securities, conditioned according to law : and it

is therefore ordered that the said retain the j)08session of

said property.

24. UNDERTAKING IN THIS CASE.

"Whereas an attachment has been issued in an action pending in

the Coart of Common Pleas for the county of ,
wherein A B

is plaintiff, and C D is defendant, and has been garnisheed

in said action, and has admitted that he has certain property of

the said C D in his possession, described in the answer of the said
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, made in this action, (or, is indebted to the said C D in

$ ,) and whereas the said is desirous of retaining the pos-

session of the said property, (or, the money so owing,) and the

com't has ordered that he may retain possession thereof on giving

an undertaking to the said A B, in S , with security, con-

ditioned according to law. I^ow, therefore, we , as principal,

and , as sui-eties, undertake to the said A B, in the sum of

, that the said property, to wit, (Jure describe it,) sliall be

forthcoming, according as the court may hereafter order and direct,

[or, if it is a debt, that the said {garnishee) shall pay the said

sum of S , as the said court may hereafter order and direct.]

25. ORDER FOR DELIVERY OF PROPERTY.

On motion of the said A B, by E F, his attoi-ney, it is ordered

that the said do deliver to the sheriff, (or, to , receiver

in this cause,) the property for which the court holds his under-

taking, on demand.

26. ORDER ON NON-DELIVERY.

On motion of the said A B, by E F, his attorney, and it appear-

ing to the court that the said ^garnishee) has failed to de-

liver over the property held by him, in obedience to the former

order of this court, it is therefore ordered that a citation issue

against the said , and the said , his securities on his

undertaking, notifying them to appear forthwith, and show cause

why judgment should not be rendered against the said ,
on

their undertaking to the said A B, in the sum of $ , heretofore

given in this cause, for the value of the said property, (or, for the

said sum of $ ,) so admitted by the said to be in his pos-

session, (or, to be owing by the said to the said C D.)

27. FORM OF CITATION.

The State of Ohio, County, ss.

To the Sheriff of the County of , Greeting

:

You are hci-eby commanded to notify forthwith to be and

appear before the Court of Common Pleas, now in session at the

court-house, in , in said county, and show cause, if any they

have, why judgment should not be rendered against tlieni,

and in favor of A B, on a certain undertaking given by tliem to

the said A B, on the day of , a. d. 18 , in the sum of

$ , conditioned for the delivery by the said {garnishee) of

the following property attached in the action of the said A B
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against one C D, to wit, {describe it as in undertaking,') and which

property the said has failed to deliver, according to the order

of this court, made at the term thereof, a. d. 18 ,
(or, at its

present term,) and of this writ, and your proceedings thereon,

forthwith make due return.

Witness my hand and the seal of the said court at ,
this

day of ,
A. D. 18 .

J D, Clerk.

The above forms can be easily changed so as to meet the case

of the non-payment of a debt. The defendants will have the

right to take issue on this citation as upon a petition, and the

cause must then be tried and decided as if an action had been

brought on said undertaking. Of course the only defense that

can be made is that the propert}- or money has not been de-

manded, or has been delivered or paid. The parties would be

estopped from denying the possession of the property or the in-

debtedness. The judgment in the one case will be for the value

of the property ; in the other for the sum admitted to be due,

with interest thereon. On a default, the court must assess the

value of the property. It would have been better if section 217

had provided for a valuation of the property to be inserted in the

undertaking ; but the condition required is simply for the forth-

coming of the property. The return of the sheriff will be the

same as on a summons.

28. JUDGMENT V. GARNISHEE AND SECURITIES.

And now comes the said A B, by E F, his attorney, and the said

still failing to appear and answer to the citation heretofore

issued in this case, it is considered that the said A B ought to re-

cover the value of the property described in the said undertaking;

and, with the assent of the said A B, and after hearing the evi-

dence, the court do assess the value of said property to the sum of

$ ; it is therefore considered by the court here that the said

A B recover of the said the said sum of $ , together with

his costs in and about this citation and judgment expended, taxed

to be ^

This judgment may be enforced by attachment, and probably

collected on execution. See section 222. It is there said it may

be done by rules and attachments, as in cases for contempt. A
judgment for money will be that he ought to recover the said sura
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of $ , with interest thereon amounting to $ ,
amounting in

all to $ , and judgment for that sum.

29. ORDER FOR SHERIFF TO REPOSSESS HIMSELF OP PROPERTY.

On motion of the said A B, by E F, his attorney, and it appear-

ing to the court that the sheriff in this cause had attached the fol-

lowing goods and chattels of the said C D, to wit, (here describe the

property, as in sheriff's return,) and that the same have passed out

of the hands of said sheriff, without having been sold or converted

into money, it is therefore ordered that the sheriff proceed accord-

ing to law to repossess himself of the said property so attached,

wherever it may be found, and all persons having possession of

the same are required to redeliver the same on demand.

A copy of this order, duly certified by the clerk, authorizes the

sheriff to take the property ; he has the same authority under the

order as he has under an order of attachment. Sec. 223.

30. NOTICE TO DISSOLVE ATTACHMENT.

A motion to dissolve an attachment may be made either in term

time, or before a single judge at chambers. Stat. 1857, p. 29. The

form will be like that to discharge from arrest.

31. AFFIDAVIT WHERE DEBT IS NOT DUE.

And the said A B, plaintiff, being first duly sworn, deposeth

and saith that he is about to commence a civil action in said court

against the said D, defendant, on a claim not yet due and pay-

able, and wishes the allowance of an attachment therein
;
and he

saith that the said C D is indebted to the said A B on a promissory

note, {here describe the claim as in an ordinary affidavit, setting forth

the nature of the claim, and when due;) that said claim will become

due on the day of , a. d. 18 ; that said claim is just, and

that there is justly due thereon at this time the sum of Z ;
and

he further saith that the said C D, {here set forth either of the causes

as folloics ;)

1. Has sold, conveyed, and disposed of his property, Avith the

fraudulent intent to cheat and defraud his creditors, (or, to hinder

and delay them in the collection of their debts,) and in proof

thereof the said A B states the following facts : {here state the facts

as they arc.)

2. Is about to make sale, conveyance, and disposition of his

property, with fraudulent intent, etc. {proceed as in last.)
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3. Is about to remove his property, (or, a material part thereof,)

with the intent and to the effect of cheating and defrauding his

creditors, (or, of hindering and delaying his creditors in the col-

lection of their debts.)

And the said deponent therefore asks an allowance of an order

of attachment in said causey and fui'ther he saith not.

Dated, etc. A B.

Signed in my presence, and sworn to before me, this day

of , A. D. 18 .

I, S N, one of the judges of the said court, on the application of

the said A B, and being satisfied from the said aflBdavit of the said

A B, (and the other evidence produced, if there is any,) that the

said claim is just, and that the said C D has (hei'e find the truth of

the fact assigned for the attachment,) do hei*eby grant and authorize

the clerk of said coui't to issue an attachment in this cause for the

sum of S

Given under my hand this day of , a. d. 18 .

S N, Judge.

32. JUDGMENT.

And now comes the said A B, plaintiff, and makes proof that

he caused a notice containing a summary statement of the object

and prayer of said petition, and notifying the said defendant that

he was required to answer the said petition on the day of
,

A. D. 18 , to be published six consecutive weeks in the , a

newsj)aper printed in the said county of , the last publication

being on the day of , a. d. 18 ; and now the said de-

fiendaut having failed to appear and answer or demur to the said

petition, the court .do find that the said plaintiff ought to recover

against the said defendant the said sum of dollars and cents,

mentioned in said petition, and the sum of dollars and

cents, interest thereon, as demanded in said petition, amounting in

all to the sum of $ ; it is therefore considered by the court

that the said plaintiff recover against the said defendant the said

sum of $ , and also his costs in and about his suit in this

behalf expended, taxed to be dollars and cents; and on

motion of the said A B, by E F, his attorney, it is ordered that the

sheriff pay to the said A B, on the said judgment, the sum of $ ,

heretofore made by him on a sale of certain personal property at-

tached in this action ; and it is further ordered that the said sheriff

proceed, as upon execution, to advertise and sell so much of the
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personal and real property heretofore attached in this action, now
in his hands remaining, as will satisfy the said plaintiff the balance

of his aforesaid judgment and costs ; and it is further ordered that

the said sum of § ,
paid into the hands of the clerk of this

court, by , heretofore garnisheed in this action, be, by the said

clerk, paid over to the said plaintiff, to satisfy and discharge so

much of the money so as aforesaid recovered by the said plaintiff

against the said defendant.

Section 221 requires that the court make the necessary orders

for the application of all the proceeds obtained from propei-ty at-

tached, or from persons garnisheed as the debtors of the defend-

ant. These orders must, of course, depend upon the state of the

property and funds. The money due from a person garnisheed

can not be applied until collected under the previous provisions of

this chapter.

Where the defendant is served with process, the judgment will

be entered up like any other judgment; and the orders for appro-

priation of the attached property will be made subsequent to the

rendition of the judgment. They may be made at the same or a

subsequent time. The property remains in the custody of the court

until applied under its order.

Where the claim is not of the character that enables the plaint-

iff to recover the amount named in the pi'ayer of his petition, the

entry must bo like any other judgment on default. The court will

" find that the plaintiff ought to recover his damages sustained by
reason of the premises, and the court, with the assent of the said

plaintiff, do assess his damages, by reason thereof, to the sum of

$ ;" and then proceed with the judgment as above.

Or, if the plaintiff request, a jury may be impaneled to inquire

of the damages sustained by the plaintiff, by reason of the prem-

ises ; and the verdict will be entered as in the case of an ordinary

verdict on an inquiry of damages. The forms are given under the

heads of verdicts and judgments.

33. AGAINST GARNISHEE FOR NOT PAYING, OR FOR A FALSE ANSWER.

The said A B, plaintiff, complains of the said C D, defendant,

for that said plaintiff, heretofore, to wit, on the day of
,

A. J). 18 , commenced an action in the Court of Common Pleas

within and for the county of , against one E F, and procured

an order of attachment to be issued therein, according to law, and

delivered the same to L M, sheriff of said county, and that said
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sheriff duly served a copy of said order on said defendant, with a

written notice that said defendant should appear in said court at

the return of said order of attachment, and duly answer, accord-

ing to law, touching any property of said E F in his hands, or any

indebtedness from said defendant to said E F, and that said de-

fendant, to wit, came before said court at the term, a. d. 18 ,

and answered, stating (here insert the substance of his answer;) and

that afterward such proceedings were had that at the term of

said court, A. D. 18 , the said plaintiff, by the consideration of

said court, recovered a judgment against the said E F for the sum
of S debt, and his costs, taxed to § , and also an order of

said court, directed to said C D, defendant, to pay to the said

plaintiff the sum of S , in discharge of his indebtedness to the

said E F, of all which the said defendant had notice ; and the said

plaintiff did, on the day of , a. d. 18 , demand of said

defendant the said sum of money so ordered to be paid by him to

the said plaintiff; yet the said defendant would not, nor has he

since paid to the plaintiff the said sum of $ , nor any part

thereof, whereby an action has accrued to the plaintiff against said

defendant for the recovery of said sum of $ ,
(the sum admitted

or claimed to he admitted,) so by said court ordered to be paid by
said defendant to said plaintiff.

"Wherefore the plaintiff prays judgment against said defendant

for said sum of $ , together with interest from the day of

, A. D. 18 .

E L, Attorney for Plaintiff.

The date from which to draw interest will be the day of demand
of payment after order made, if made after judgment; if the

order was made before judgment, then interest will date from the

time it ought to have been paid in. The action is one in contract,

the same as if brought by the creditor himself The recital is

only to show what is equivalent in law to an assignment of the

claim by the defendant in the attachment suit. Vide Whitman v.

Keith, 18 Ohio St. 134.

This action may be brought to recover an admitted sum

;

or where the defendant denies he is indebted to the defendant, in

order to test the truth of this denial of indebtedness. In this last

case, the averments will be somewhat different. After setting

out the substance of his answer and the recovery of judgment, the

petition should contain what follows :

And the said plaintiff further saith that it is not true, as alleged
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in the answer of said defendant, that he is not indebted to the said

E F in any sum whatever ; whereas the said phiintiff avers that

said defendant was then indebted to, and did then owe to the said

E F the sum of S , with interest thereon from the day of

, A. D. 18 .

(Then follows the prayer for judgment.')

If the denial is that he had no property of defendant in his

hands or under his control ; and it is sought to contest the truth

of this assertion, then this averment should be varied as follows :

And the said plaintiff further said that it is not true that said

defendant had not at the time of making said answer any goods

and chattels of the said E F in his hands and under his control

;

whereas the said plaintiff avers that said defendant at that time had

in his possession and under his control the following goods and

chattels of the said E F, to wit, (here set them out by a pertinent

description,^ of great value, to wit, of the value of S , and

which goods and chattels the said plaintiff wholly lost the benefit

of; to his damage 6

To this will be appended the usual prayer for a judgment for

said damages.

CHAPTER XXT.

mjuNCTioNs.

Sec. 237. The writ of injunction is abolished, but in the same

section it is declared to be in force under the name of an order
;

and, as heretofore in equity, it may be a provisional remedy or the

final judgment in an action. The injunction provided for in the

code is a command to refrain from a particular act.

Sec. 238. When it appears by the petition, that the plaintiff is

entitled to the relief demanded, and such relief, or any part

thereof, consists in restraining the commission or continuance of

some act, the commission or continuance of which, during the liti-

gation, would produce great or irreparable injury to the plaintiff,

or when, during the litigation, it appears that the defendant is

doing, or threatens, or is about to do, or is procuring or suffering
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to be done, some act in violation of the plaintiff's rights, re-

specting the subject of the action, and tending to render the judg-

ment ineffectual, a temporary injunction may be granted to re-

strain such act. It may also be granted in any case where it is

specially authorized by statute.

These two sections are now the law in Ohio on the subject of

injunctions. They are different from the one in the code of New
York in two particulars: First. The words "great"' or " irrepara-

ble,'' before '-injury," are not in that code. Secondly. That code

also provides for an injunction against one who, during the pendency

of an action, threatens, or is about to remove, or dispose of his

property, with intent to defraud his creditors. This latter pro-

vision was contained in our former legislation ; but was wholly

omitted in the code, while the former law was repealed.

In New York, it has been made a question, whether the omis-

sion of the words " great " and " irreparable," before •• injury," has

enlarged the remedy by injunction. The original section was as

in ours, and under that it was held that an injunction under the

code was substantially what it was before under the practice of a

court of chancery. It does not create a new remedy. On the

contrary, it recognizes the injunction as an existing provisional

remedy. Its character, as a mode of equitable relief, is not at all

altered or impaired. Linden v. Fritz, 5 Pr. 188. The code does

not alter the rule of equity respecting the allowance of injunction.

Howard v. Ellis, 4 Sandf S. C. 374. The cases in which an in-

junction may be granted are the same as were established in our

court of chancery. Linden v. Hej)burn, 3 Sandf S. C. 668. The

law in regard to injunction has not been materially changed.

Corning v. Troy Iron and Nail Factory, 6 Pr. 92. The same doc-

trine was sustained by the District Coui't of the seventh district, in

Fairfield coiinty, at its September term, a. d. 1854.

When an injunction will be granted.—The plaintiffs right must

be clear ; he must show a vested title, legal or equitable, or such a

public interest as any one may ask to have protected. Tom and

Daily v. Deshee, 4 Ohio, 547. An injunction will not be granted

where the right is doubtful. Steamboat Co. v. Livingston, 3

Cowen, 713; Snowden v. Noah, Hopk. 347.

A court of equity will interfere to prevent the transfer of a

specific thing, which, if transferred, will be irretrievably lost—as
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negotiable securities and stocks. Osburn v. Bank of United

States, 9 Wheat. 738.

Coui't will interfere to restrain, by injunction, public officers

proceeding illegally and improperly under a claim of right. M.

6 H. Eailroad Co. v. Archer, 6 Paige Ch. 83. So a court will en-

join the building of a railway through the streets of a city, if the

city authorities have no authority to make it. And an owner of

lands bordering on the street can maintain the action. Milhau

et al. V. Sharp et al., 9 Pr. 102, 112. So also to prevent public

grounds in a town from being built upon, where they are donated

to remain as open grounds ; and this will be done, though the

misappropriation is being done under an act of the general as-

sembly of the State. Lo Clercq et al. v. Town of Gallipolis et al.,

7 Ohio (pt. 1), 217; Brown v. Manning et al., 6 lb. 298; 6 Paige

Ch. 262. So it will restrain a board of public officers from taking

land, or water, w^here it is not wanted for public use, but to create

a water-power on a canal for another. McArthur v. Kelly et al.,

5 Ohio, 139 ; Belknap v. Belknap, 2 Johns. Ch. 4G3.

Courts of chancery have jurisdiction to enjoin a sale on execution,

where the sale will confer no title, but raa}^ cast a cloud over that

of the plaintiflt'. Norton v. Beaver et al., 5 Ohio, 178; 2 lb. 495.

So injunctions may be granted to restrain coi'porations from the

abuse of their powers ; it is not to be permitted to prosecute its

powers, so as to do unnecessary injury to others. Walker v. M. R. &
L. E. E. R. Co., 8 Ohio, 38. It will restrain a railroad company

from entering on land of plaintitf, when by law it has no power

to condemn it. Morehead et al. v. L. M. R. R. Co., 17 Ohio, 340.

Injunctions will not be granted to prevent a trespass; the act

must amount to waste or irreparable injury. Ross v. Paige, 6 Ohio,

16G ;
Smith v. Pettengill, 15 Vt. 82 ; Hart v. Mayor of Albany,

9 Wend. 571 ; Stevens v. Beekman, 1 Johns. Ch. 318 ; Livingston v.

Same, G Johns. Ch. 497. The injury must be irremediable and de-

structive of plaintiff's estate, and not susceptible of perfect com-

pensation in damages. Jerome v. Ross, 7 Johns. Ch. 315; 9 G-ill

6 J. 468 ; 2 J. J. Marsh. 483.

' Nuisances.—A court of chancery will interfere to abate a nui-

sance, where the injury complained of is irreparable, going to the

destruction of the property ; but where the injury is merely nomi-

nal, chancery will not interfere, unless the nuisance is such as to

cause a personal inconvenience. McCord v. Iker, 12 Ohio, 387;

Spooner v. McConncll, 1 McLean, 337. So to stop the diversion of

water, where the diversion was such as permanentl}' to injure his



INJUNCTIONS. 885

Tight. Webb v. Portland Manuf. Co., 3 Sumner, 189. So to abate

a dam below the plaintiff's mill, when the right has been settled

at law. Bemis v. Upbam, 13 Pick. 169; Bardwell o. Ames, 22

Pick. 333
;
Shields v. Arndt, 3 Green Ch. 234.

So a court will abate a public nuisance on the complaint of an

individual, who also suffers a special injury therefrom different

from the public injury. Corning v. Lowerre, 6 Johns. Ch. 439
;

Eowe V. Granite Bridge Co., 21 Pick. 344; Biddle v. Ash, 2 Ash-

mead, 211 ; Bradsler v. Lea, 3 Ired. Ch. 301 ; 7 Porter, 238 ;
An-

derson et al. V. Eochester, Lockport & N. F. E. E. Co., 9 Pr. 553.

Waste.—A court of equity will, by injunction, restrain an insolv-

ent purchaser of real estate from committing waste and destruction

thereof Stouffer v. Eaton et al., 13 Ohio, 322. So a bill to stay

waste may be sustained by mortgagee against mortgagor, when he

is doing acts tending to diminish the security. 2 Cupner v. Flem.

Min. Co., 2 Green Ch. 467 ;
Cooper v. Davis, 15 Conn. 556 ; Brady v.

Waldron, 2 Johns. Ch. 148 ; Salmon v. Claget, 3 Bland. Ch. 125. So

also to prevent lessee from making material alterations in a dwell-

ing-house, by changing it into a stox-e, warehouse, etc. Brumly v.

Fanning, 1 Johns. Cb. 501. Threats to commit waste will authorize

the issue of an injunction. Whitewater Canal Co. v. Comegys, 2

Carter, 469 ; Loudon v. Warfield, 5 J. J. Marsh. 196.

Converting meadow land into pasture land is not waste, unless

the change is detrimental to the inheritance, or contrary to the

ordinary course of good husbandry. Suffering pasture to be over-

grown with brush is waste, in cases where it would not be suffered

by a man of ordinary prudence. Cutting and selling wood from

a farm is waste. Cutting hoop-poles is waste. Tenant can not

tear down a house which was dilapidated when he took possession
;

it is waste. He is not bound to repair, but when the building be-

comes dangerous, it may be torn down. Clemence v. Steere, 1 E.

I. 272 ; 13 Penn. St. 438 ; 6 Eng. L. & Eq. 404.

To prevent the collection of a tax.—A court will interfere by in-

junction to stay a sale for taxes, which are illegally assessed.

Burnet v. Cincinnati, 3 Ohio, 73. So the same doctrine was main-

tained in Baker v. Black et al., 6 Ohio, 53 ;
Culbertson v. Cincin-

nati, 16 Ohio, 574. The collection of a tax illegally assessed may

he restrained by injunction. Jones v. Cincinnati, 18 Ohio, 318.

Vide also McCoy v. Chiilicothe, 3 Ohio, 370. These cases have

been doubted in the case of Mechanics and Traders' Bank v. De-

bolt, 2 Ohio St. 591. Vide, however, Croton Turnpike Co. v. Bydes
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et al, 1 Johns. Ch. 610 ; 9 Johns. 507 ; Osbiirn v. Bank of U. S., 9

Wheaton, 738. The United States District Court of Ohio has

since sustained the remedy by injunction, and that decision has

been sustained b}^ the Supreme Court of the United States. There

can now be no doubt of the jurisdiction, where the collection of

the tax impairs a franchise, casts a cloud on title to real estate, or

where the treasurer is irresponsible. Where the amount is small,

and no special injury would arise from enforcing payment, a court

of equity might refuse to interfere, on the ground that the injury

was trifling. Vide also De Baum v. Mayor of New York, 16 Barb.

392.

An injunction will be granted to restrain the publication of a

paper under the name of a paper being published by the plaintiff.

Bell V. Lock, 8 Paige Ch. 75; Snowden v. Noah, Hopk. 347. So

also to pi^event publication of private correspondence. Wetmore

V. Scovell, 3 Edw. Ch. 515. An injunction was granted to restrain

parties using the name of the " Irving House." Howard v. Hen-

riquez, 3 Sandf S. C. 725.

The court can not now restrain proceedings in another case-

This must now be done by motion. The ground can not exist,

where proceedings are in the same court. The ground for an in-

junction is a defense to the action ; or, the defendant may apply

on his answer, under section 252. Dederick v. Haysradt, 4 Pr. 350.

To entitle the plaintiff to a temporary injunction, he must make

a case, showing that the act complained of will not only produce

an injury to him, but that he is entitled to final relief by a per-

petual injunction. 7 Pr. 17; Ward v. Dewey, 5 Pr. 463; Wood-

worth V. Lyon, 6 Pr. 89 ; Hulse v. Thompson, 8 lb. 475.

"If a defendant in an action at law pleads an equitable defense,

he can not come for an injunction to restrain the action upon the

same ground which is the subject of the plea, provided the court

of law can give such relief as this court will give. But if it can

not, then the equitable plea is no bar to the defendant coming to

this court, subject, however, to the costs of the plea being controlled

b}^ the court of equity.

This court will restrain an action for damages where the defense

relied upon is an alleged agreement between the parties for the

performance of certain acts, which a court of law can not give

eflectto." Waterlow v. Bacon, L. R., 2 Eq. Cases, 514. In tliis

case, there was an agreement about darkening ancient lights, by

which the plaintiff was to perform certain acts. A court of law

could not compel the performance of these acts ; hence the defend-
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ant had a right to go into equity. When the equitable defense, if

found for the defendant, will do full and complete justice between

the i)arties, then the defense must, under the code, be made at

law ; but where such will not be the result, as where the defendant

will be entitled to something after defeating the action, in such a

case, the defendant, under the code, may file his petition in equity

and enjoin the prosecution at law, and have a decree covering the

whole matter and vindicating all rights. Attorney-General v.

Eichmond, L. E., 2 Eq. Cases, 306 ; Clark v. Clark, L. R., 1 Eq. Cases,

16 ; Yates v. Jack, 1 Eq. Cases, 295 ; Dent v. Auction Mart Co.,

L._E., 2 Eq. Cases, 238; Attorney-General v. Bradford Canal, L. E.,

2 Eq. Cases, 71 ; Durell v. Pritchard, L. E., 1 Chan. Ap. 244 ; Hope v.

Carnegie, L. E., 1 Chan. Ap. 320 ;
Goldsmith v. The Tunbridge

Wells Imp. Comm., L. E., 1 Chan. Ap. 349.

Where an agreement not to carry on a trade within certain limits

fixes the penalty for the violation of the agreement, an injunction

will not be granted ; the parties have fixed a money value for the

violation of the agreement, and that is recoverable at law. Vin-

cent V. King, 13 How. 234 ; Gentill v. Arnaud, 38 How. 94. As to

removal of propertj^, see Mitchell v. Bettman, 25 Barb. 408 ;
Eeu-

bens V. Joel, 13 N. Y. 488 ; 14 How. 470.

The second jDrovision of this section is only applicable to acts

done or threatened during the progress of the suit. Meriett v.

Thompson, 3 E. D. Smith, 283, 295; 25 How. 592, n. ; Power v.

Alger, 13 Abb. 284.

Trade-marks will be protected to the users against imitation or

a copy. Burnett v. Phalon, 3 Keyes, 594; 9 Bosw. 192; 2 Sandf

599 ; Curtis v. Bryan, 36 How. 33 ; 55 Barb. 151 ; 49 Barb. 588 ; 35

How. 108 ; 5 Abb. N. S. 218 ; 28 How. 206 ; 49 Barb. 588 ; 57 Barb.

526 ; 49 lb. 357 ; 4 Abb. N. S. 47 ; 7 Eob. 343
; 35 How. 76 ; 28 lb.

120 ; 47 Barb. 455, 480 ; 2 Day, 521,

An injunction will be granted to compel the restoration of

running water to its original channel, wrongfully diverted there-

from. Corning v. Troy Iron and Nail Factory, 40 N. Y. 191 ; 39

Barb. 311; 6 How. 89.

Also, to restrain one from appropriating the name of complain-

ant's newspaper, and applying it to his own paper. Bell v. Lock,

8 Paige, 75 ; Taylor v. Carpenter, 11 Paige, 292.

To restrain the owner of a lot from building within eight feet of

the street, where there has been a virtual dedication of the eight

feet. Tallmadge v. East Eiver Bank, 26 N. Y. 105.

VOL. II—

7
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To restrain a lessee from the use of demised premises in opposi-

tion of his covenant. Gillilan v. Norton, 6 Eob. 546; S. C, 33

How. 373; Ambler v. Skinner, 7 Eob. 561; Howard v. Ellis, 4

Sandf. 369 ; Agden v. Jones, 2 Bosw. 685 ; Dodge v. Lambert, lb.

570.

To restrain the construction and operation of a railroad interfer-

ing with private rights. Milhan v. Sharp, 27 N. Y. 611 ; 28 Barb.

228 ; 7 Abb. 220 ; 24 N. Y. 261 ; 25 lb. 123.

To restrain fraudulent disposition of property during litigation.

25 Barb. 408; Cripper v. Hudson, 13 N. Y. 161, 167.

To restrain trustees of an insolvent corjDoration from allowing

certain creditors to obtain preferences or advantages. 21 How.
313 ; 13 Abb. 211 ; 36 Barb. 256 ; 5 Abb. 277.

To restrain the publication of letters by the person addressed,

or by strangers, who have got possession of the letters. Woolsey

V. Judd, 11 How. 49 ; S. C, 4 Deur, 379 ; Wetmore v. Scovill, 3

Edw. Ch. 515; Hoyt v. Mackenzie, 3 Barb. Ch. 320.

To protect an invention, which is not of a nature to be patented.

Hammer v. Barnes, 26 How. 174. To restrain proceedings on a

judgment. Watt v. Eogers, 2 Abb. 261. To stay proceedings on

execution. Shaw v. Dwight, 16 Barb. 536.

As to the restraining assessments and collection of taxes, see

25 N. Y. 312 ; 41 N. Y. 619 ; 33 Barb. 322 ; 8 Bosw. 683 ; 24 Barb.

187.

Sec. 239. The injunction may be granted at the time of com-

mencing the action, or at any time afterward, before judgment, by

the Supreme Court or any judge thereof, the Court of Common
Pleas or any judge thereof, or, in the absence from the county of

said judges, by the probate judge thereof, upon its satisfactorily

appearing to the court or judge, by the affidavit of the plaintiff

or his agent, that the plaintiff is entitled thereto.

The question has been raised, whether the petition should con-

tain a statement of the facts on which it is relied to obtain the in-

junction. In Roome v. Webb, 1 Code, 114; Benson v. Fash, lb. 58

;

Krom V. Hogan, 2 lb. 144, it was said that all the facts might be

embodied in the petition, and that, being sworn to, was a sufficient

ground for granting an injunction; but in Millikiu v. Gary, 5 Pr.

272, Sill, J., says :
" The proper mode of proceeding is to draw the

complaint as in other cases, stating the facts only, and omitting

evidence and legal conclusions. The additional circumstances and

evidence, which may be needed to obtain an order of injunction^
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should be presented by affidavit." The same opinion was ex-

pressed by Jones, J., in Putnam v. Tracy, 2 Code, 64. But in Minor

V. Terry et ah, 6 Pr. 208, Gridley, J., dissents from this view of the

h^w of pleading. With great respect fbr the opinion of Justice Sill,

I can not concur with him in this conclusion. It is possible that

it is not competent 7Wio to set up all the minute circumstances that

formerly might have been embraced in a bill in equity, in a com-

plaint under the present system.

But it must be remembered that what the code has abolished is

the action for discovery, in aid of the prosecution of another action.

In the same action, you may, under the present system, obtain a

discovery under oath as to all the facts which may be legitimately

stated in the pleading. It seems to me that where the complaint

states all the facts necessary to lay the foundation for an injunction,

and the plaintiff swears to this positively, it is too narrow a con-

struction of the code, not to regard the complaint thus verified as

an affidavit. It would be a useless act to restate all the facts of

the complaint over again in the form of an affidavit; and I can

not think the legislature intended it to be done. When the plaint-

ifi" can not swear to all the facts of his positive knowledge, he must

obtain the affidavit of others. In Penfield v. White, 8 Pr. 87,

Parker, J., says " that an injunction can not be allowed on a com-

plaint alone, though it appears from the facts set forth in it that

the plaintiff is entitled to an injunction, unless such complaint be

duly verified, so as to make it in legal effect, if not in form, an

affidavit."

An application for an injunction must be on affidavit (sec. 248),

defined a declaration under oath (sec. 343) ; and though a petition

properly verified, may be read in evidence on such an application,

yet where the verification by the plaintiff is only according to the

best of his knowledge, information, and belief, it is not sufficient,

though it might be under chancery forms. Atchison v. Bartholow,

4 Kan. 124.

When an injunction has been allowed, and during the pendency

of the action in the Court of Common Pleas has been vacated,

either by a judge in vacation, or by the court, previous to the trial

of the action, and an appeal is taken after such trial from the judg-

ment or final order of said court to the District Court, an injunc-

tion may be granted at any time before judgment, or final order in

the action in the District Court, by the Supreme Court or any

judge thereof, or the District Court in which such action is pend-
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ing, upon its appearing satisfactorily to the court or judge, by the

affidavit of the party or his agent, that the party is entitled thereto.

55 OhioL. 6; 2S;&C. 1015.

It seems that there must be first a petition, setting forth the facts,

according to the opinion of Gridley, J. ; then there must be he

affidavit of the plaintiff and others, swearing positively to the facts.

The petition will not be enough under our code, since the plaintiff

swears according to his belief; and the facts on which an injunc-

tion is granted must be sworn to positively. If the plaintiff does

not know of their truth, he must produce the affidavits of others who
do know it. Injunctions are not issued uj)on mere information and

belief Pomeroy v. Hindmarsh, 5 Pr. 439 ; Eoome v. Webb, 1 Code,

114; 3Pr. 327.

Notice.— When required.

Sec. 240. If the court or judge deem it proper that the defend-

ant, or any party to the suit, should be heard before granting the

injunction, it may direct a reasonable notice to be given to such

party to attend for such purpose at a specified time and place, and

may, in the meantime, restrain such party.

Sec. 241. An injunction shall not be granted against a party who
has answered, unless upon notice ; but such party may be restrained

until the decision of the application for an injunction,

No notice of the appli(}ation is required, unless the party has

answered. In all other cases, it may be granted ex parte, unless

the judge shall deem it a proper case in which both parties should

be heard before granting it. He can then appoint a day for hear-

ing the motion, and require notice of it to be given by the appli-

cant to the other party. The defendant may then read counter

affidavits, even though he has put in an answer denying the whole

merits of the petition. The answer in such a case is only used as

an affidavit. Florence v. Bates, 2 Code, 110. The plaintiff will be

jjermitted to put in affidavits in reply to such new matter, lb.

2 Paige Ch, 355; 9 lb. 504,

Order of Injunction.

Sec. 243. The order of injunction shall be addressed to the party

enjoined; shall state the injunction; be issued by the clerk, and

served by the sheriff. But where the injunction is granted before

summons issues, no order of injunction need be issued
;

it shall be

sufficient for the clerk to indorse on the summons " injunction al-
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lowed." Nor is it necessary to issue the order when the party has

had notice that it was to be applied for.

Sec. 244. When the injunction is allowed during the litigation,

and without notice, the order must be issued, and it shall be served

by the sheriff as a summons is directed to be served, and returned

without delay.

Sec. 245. When the undertaking is executed, and the party has

notice of an injvmction, it is binding on him. It binds no one but

those who are parties to the suit. Watson et al. v. Fuller et al., 9

Pr. 425 ; 1 Mad. Ch. 175. From this time, the parties are in con-

tempt if they disobey the injunction.

Sec. 24G. When a court has refused an injunction on the merits,

no judge can grant it ; and when a judge of the Common Pleas

has refused it, a probate judge can not grant it. Indeed, a probate

judge can grant an injunction only while there is no judge of the

Court of Common Pleas in his county. An attorney, who should

apply to a probate judge, after an injunction has been refused by
a judge of the Common Pleas, would be guilty of malpractice, and
deserve* to be disbarred.

Breach of Injunction.

Sec. 347. Breaches of injunction are punishable as contempts,

whether granted by a single judge or the court.

The party may be fined as high as $200 for use of the county,

to make restitution to the party injured, and be required to give

security to obey the injunction. The making of restitution means,

of course, the restoring to the other party anything that may have

been in his possession under the injunction. The party also may
be imprisoned until he complies with the orders.

It is said a single judge in vacation may do all this. I do not

believe a word of it. What ! can a judgment of $200 be rendered

against a pai'ty out of court, and he imprisoned if he does not

obey—does not pay it? This is a judicial matter, on the hearing

of which the party is entitled to his day in court. In New York,

the courts are always open in legal contemplation, and terms are

nothing more than occasions when the judges will be in, and hear

any matter ready to be heard. This is also the theory of the

English courts. But it never was law in Ohio. When the term

is closed, there is no longer a court in session, in contemplation of

law. There is now but a clerk's office, in which papers can be

filed and issues made up. No judicial act can be done ; no judg-
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ment can be rendered. While in New York, judgments are ren-

dered on default between terms, just as much as though the court

was in session, as in legal contemplation it is. The clerk keeps the

journals, and hence can enter all orders made in vacation as well

as in term time. In Ohio, no journal is valid unless signed by the

judge. Our whole system is unlike that of New York, and hence

some of the provisions of the code are wholly inapplicable, and

can not be carried out. This is one of them.

Sec. 248. The defendant may, at any time before judgment, on

reasonable notice to the plaintiff, move the court for additional se-

curity.

The code seems to allow but two grounds : First, that the security

have moved out of the State ; secondly, that it is insufficient. What
if the undertaking is for too small an amount? Is there no way
of correcting this error? The granting of an injunction is almost

always ex parte ; and it will often happen that the amount of se-

curity will be too low. It is believed the court can require security

in a larger amount, or, if not given, dissolve the injunction. So

again, what does the word " security " mean ? Suppose there is more

than one, can no new security be required unless all have removed?

Its literal meaning would seem to imply that ; but it is too absurd

to be adopted. If one has removed and the others are not suffi-

cient, new security should be required.

To show the nice technicality of the practice in New York, which

seems to have been adopted by our code-makers with all its ab-

surdities, in adopting the New York code without seerainglj^ un-

derstanding New York practice, the case in that State may be use-

fully referred to.

On motion to vacate an injunction order granted without notice,

founded on notice and upon the complaint, the affidavit upon which

the injunction was granted, a copy of the injunction order, a copy

of the affidavit of phiintiff, and copies of the pleadings, the moving

parties must furnish proof of suit commenced, and the issuing of

the injunction, the identity of the papers produced, and that the

injunction was obtained without notice. Osburn v. Lobbell, 2

Code, 77.

However, in Newbury v. Newbmy, 6 Pr. 182, on a motion to

vacate an injunction order, a preliminary objection was made, on

the ground that it did not appear that any action had been com-

menced. The notice of motion, entitled in the action, stated that
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the motion would he founded on a copy of the injunction and pa-

pers served therewith. But, per G-ridley, J., "I see no greater

reason for an affidavit that an action is pending is this case, than

in a motion made on the pleadings. On a motion to be heard on

the pleadings, it is never necessary to serve copies on any of the

parties to the action. It is only when a motion is made against a

person who is not a party to the action that it is necessary to serve

copies of the pleadings. I am of the opinion, notwithstanding the

case of Osburn v. Lobdcll, 2 Code, 77, that the notice of the motion

and proof of the service are enough, in the first instance to entitle

the opposite party to read the papers served on him."

This whole nicety grows out of the fact that in New York, the

wi'it is issued and signed by the attorney of the plaintiff, the plead-

ings are kept in his office, copies being served on the opposite

parties, and the case never goes into the court at all, is never on

the docket, until prepared for judgment on a default, or for trial

on an issue. Hence there is no record of the case in court, of

which the court can take judicial notice. Our practice requires

every step in a case to be taken in court, and each party is bound
.

to take notice of all that transpires there after the defendant has

been once served with a summons. This New York practice

adopted in our code, can not here be carried out, or must be

greatly modified to render it adapted to the widely different organ-

ization of our courts.

WJiat can be read on a motion to dissolve f

'

The answer of the defendant can not be void, if sworn to in the

usual form. It is sworn to only according to one's belief; whereas

any evidence received on the hearing of such a motion must be

positively sworn to. Such were the decisions in New York under

the code of 1848, which, like our code, required a verification only

to the effect that the party believed it to be true. Benson v. Fash,

1 Code, 50; Eoome r. Webb, 1 lb. 114; 3 Pr. 327. But where a

special affidavit is attached, wherein the defendant swears pos-

itively to the facts in the answer, the answer may be used as an

affidavit on the motion to dissolve. Krom v. Hogan, 4 Pr. 225

;

Shoomaker v. Ref. Dutch Church, 5 Pr. 268 ; Minor v. Terry, 6 lb.

210. Still, as the code now declares the effect of the affidavit, it

may be doubtful whether the affidavit can have any greater effect

than the code gives it. And more especially is this the case, if

section 106 (Swan's Stat. 719, sec. 690) is to be construed, as some
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claim, that perjury can not be assigned on the afficlavit to an

answer.

Under the present practice, a motion to dissolve an injunction

may be made and opposed, upon affidavits of any number of wit-

nesses ; it therefore becomes a matter of judicial discretion, upon

balancing the evidence adduced, to dissolve it or not. Minor v.

Terry, 6 Pr. 211. Under the old system, a responsive answer,

positively sworn to, where there were no suspicious circumstances,

entitled the defendant to a dissolution of the injunction. 1 Johns.

Ch. 211 ; 2 lb. 202 ; 4 lb. 26 ; 4 Paige, 111 ; 1 lb. 164. And this

notwithstanding the plaintiff might have witnesses to prove the

equity of his bill. Under the present practice, where the motion

is made on affidavits, and may be oi:)posed on affidavits of any

number of witnesses, it becomes a matter of judicial discretion

either to dissolve the injunction or not. It may, however, be laid

down as a general rule, that where the plaintiff has an opportunity

to answer the affidavits produced on the part of the defendant by
the affidavits of his witjiesses, as well as his own, and fails to

make a successful answer to the motion, the balance of the evi-

dence being decidedly in favor of the defendant, the motion to dis-

solve will be granted.

A party in contempt for violating an injunction will not be per-

mitted to make a motion to dissolve it, but he is not in contempt

until found so by an adjudication on an attachment for it. The fact

of a breach of an injunction can not be tried on a motion to dis-

solve. Smith V. Austin, 1 Code, JST. S. 135 ; Smith v. Eeno, 6 Pr.

124.

A want of due diligence in prosecuting the action is a cause for

dissolving an injunction. De Payster v. Graves, 2 Johns. Ch. 204
j

Iliggins V. Woodward, Hopk. Ch. 342
;
Seebor u. Hess, 5 Paige Ch.

85. But this rule applies 011I3' to the parties served. 5 Paige, 85.

An injunction will not be dissolved lor any defect in the under-

taking filed by the plaintiff to obtain the same. Williams v. Hall,

1 Bland C\\. 194.

A motion to dissolve can not be renewed unless leave be re-

served, or some new ground arise. Hoffman v. Livingston, 1 Johns.

Ch. 211.

Former Practice.

According to the practice prior to the code, an injunction would

not be dissolved on the coming in of the answer, unless the de-
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fendant positively denied all the equity of the bill. A denial upon

information and belief was not sufficient. Ward v. Van Bokkelin,

1 Paige Ch. 100; Apthorpe v. Comstock, Hopk. 148; Wakoman v.

Gillespy, 5 Paige Ch. 112. "When the answer did not deny the

facts charged in the bill positively and fully, although the denial

was as full as could be given by the party under the circumstances,

the injunction would not be dissolved. Eoberts v. Anderson,

2 Johns. Ch. 204. If denied fully and positively, yet the court

might decline to dissolve the injunction, if there were any sus-

j)icious circumstances in the answer of the defendant, as that his

statements were incredible, or contradictory. Bank of Monroe v.

Schermerhorn, 1 Clark, 303 ; Williams v. Hall, 1 Bland Ch. 195

;

Tony u. Oliver, 1 lb. 199 ; Eogers u. Eogers, 1 Paige Ch. 426 ; Ev-

erly v. Eice, 3 Green Ch. 553; Walk. Ch. 90.

On a motion to dissolve an injunction, matter of avoidance set

up in the answer can not be taken into consideration. Salmon v.

Clagett, 3 Bland Ch. 125; Lyerly v. Wheeler, 3 Iredell Ch. 170;

Nelson v. Owen, 3 lb. 175.

The answer of a corporation, being only under the seal of the

corporation, and not under oath, an injunction will not be dissolved

on its coming in, though it denies the whole equity of the bill. It

must first be sworn to by some one who knows the facts. Fulton

Bank v. N. Y. and S. Canal Co. 1 Paige Ch. 311.

Where there are several defendants, the answers of all must be

perfected before an application could be made to dissolve. Noble

V. Wilson, 1 Paige Ch. 164. If a party only apply, it can be dis-

solved as to them only. Teller v. Van Deusen, 3 lb. 33. It is

said, however, in Eogers v. Hosack, 18 Wend. 319, that if one de-

fendant answers positively as to all the facts upon which the

injunction rests, it may be dissolved as to all. Sed qucere? If the

other defendants are out of the State, this may be ground for act-

ing on the answer of a part of the defendants. Coleman v. Gage,

1 Clark Ch. 295. Vide 3 Green Ch. 446 ; 1 Bland Ch. 177 ; 3 lb.

606 ; Breese, 135.

Under the present practice, where it is heard on the evidence

embodied in affidavits, it would seem that the court should dissolve

the injunction as to all, where the evidence on a motion by one

shows that no injunction can be sustained.

Sec. 240. Each party may read affidavits on the hearing of an

application for an injunction. The affidavits must be filed.

Sec. 245. Motions may be made at any time before trial, to dis-
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solve an injunction granted without notice. The motion may be

made before the court, or any judge thereof in vacation.

So also the injunction may, on motion, be modified. Notice of

the application must bo given to the other party a reasonable time

before the hearing.

The order of the judge must be returned to the clerk of the

court, and recorded and obeyed.

This motion to dissolve may be made on two grounds :

1. That the petition and original affidavits did not justify the'

issue. On this motion, no additional affidavits can be presented

by the plaintiff. He must abide by the case he first made. Hence

it is important to make a certain case in the first instance.

2. The defendant may dispute the truth of the case made in the

petition and affidavits. To do this, he must take counter affida-

vits ; and that lets in the other party to do the same. If this

ground is to be taken, the notice must specify that affidavits will

be read on the hearing of the motion. See chapter on motions,

sec. 505, Swan's Stat. 688.

An injunction should not be dissolved until a hearing of the

whole case can be had, except in a clear case. In a doubtful case,

it should be allowed to remain unless the injured party will suffer

by its continuance more than the other by its dissolution. It is

wholly a matter of discretion.

Sec. 252. A defendant may obtain an injunction upon an answer

in the nature of a counter-claim, and he shall proceed in the same

manner "as a plaintiff is required to proceed. In all cases where a

court of equity would formerly have granted an injunction to stay

proceedings at law, the facts which would have justified the in-

junction will now constitute a counter-claim which Avill defeat the

suit. As an example : plaintiff claims to recover real estate ;
the

defendant sets up a contract of purchase, and asks for a specific

performance. If he succeeds on this counter-claim, he will not only

defeat the action of the plaintiff, but obtain positive relief in the

shape of a decree for a conveyance. There are other cases of a

like character which may occur.

This, of course, must depend upon the construction to be given

to the code. This question is discussed elsewhere ;
and from that

discussion, it is doubtful whether sucli a matter can be set u]) :is a

defense or countL'r-claim. A cross-petition may be filed, and execu-

tion stayed until the case is heard in its equitable aspects.
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rORMS.

1. AFFIDAVITS IN SUPPORT OF PETITION FOR INJUNCTION.

A B, plaintiff, ^ County, ss.,

C D, defendant. \
Court of Common Pleas.

And the said A B, plaintiff, being first duly sworn, deposeth and

saith, in support of his motion for an injunction in this case :

(here set forth the evidence or facts which tend to show or prove the

averment of the petition on which you rely for the injunction. If the

ground is waste, state what facts exist, proving the commission of the

waste. If for a nuisance, embody the facts which prove the nuisance

and the injury the plaintiff sustains. Each witness must swear only

to what he knows ; and hence several affidavits may be necessary to

prove up a case for an i7ijunction. The affidavits binder this practice

lead to a preliminary trial of the case on the evidence ; but this evi-

dence is presented in the form of affidavits, instead of depositions or

oral testimony ;) and further he saith not.

Signed in my presence, and sworn to before me, this day of

A. D. 18 .
•

Q E, Justice of the Peace.

And E P, of lawful age, being duly sworn, also deposeth and

saith that, (here embody his evidence as in a deposition,) and further

he saith not.

And so proceed till all the affidavits are prepared. Then the

party is prepared to present his case to the judge, and ask for the

allowance. The plaintiff should be sure he has a good case on the

petition, and his own affidavits, or he will be met with a motion to

dissolve on the case presented by himself, and then no additional

affidavits can be received, however much testimony may exist to

prove the case.

This is the New York practice, and it requires an absurd amount
' of writing, which in New York is all paid for by fees, and hence

at least worth something to the attorneys ; but in Ohio it is so

much labor for no earthly use whatever. If our codifiers had un-

derstood the real practice of New York, there would have been

less ground for objections' to the code; at least, our codifiers
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would not have retrograded, instead of advancing, in improving

the practice. Our present practice is much more difficult than the

old, arising from this very reason—the introduction of a bad

practice from New York.

2. APPLICATIONS FOR INJUNCTIONS.

On application of the said A B, plaintiff, for an injunction, and

upon producing his petition, duly verified, and it appearing to me

that the said C D, defendant, ought to have notice of this applica-

tion before the same is granted, I, S N, one of the judges of said

court, do hereby order that the said A B, plaintiff, do notify the

said C D, defendant, that he has applied to the undersigned judge

for an injunction in this case, and that the same is fixed for hear-

ing at my office in , on the day of next, at 10

o'clock A. M. of said day ; and it is further ordered that the said

C D, defendant, be meantime restrained, by the injunction of this

court, from {here state ichat he is enjoined from doing,^ and that the

said A B, plaintiff, notify the said C D, defendant, of this order

more than days before the hearing thereof.

Ordered this day of , A. d. 18 .

S N, Judge.

And now, on the said day of , a: d. 18 , at my office in

, comes as well the said A B, plaintiff, as the said C D, de-

fendant, and thereupon the said motion of the said A B, plaintiff,

came on to be heard; and, after hearing the evidence adduced,

and the arguments of counsel, it is considered and ordered that an

injunction issue in this case, as prayed for in said petition, to re-

strain the said C D, defendant, from {here state lohat he is forbid

from doing;) and it is further ordered that said injunction be

issued by the clerk of said court, on the said plaintiff's giving an

undertaking to the said defendant, with security, to the acceptance

of the clerk, in the sum of $

If defendant does not appear, instead of stating his appearance,

say—" and it appearing that due notice of this motion has been

given to the said C D, defendant, according to the previous order

made in this case."
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3. ENTRIES IN COURT.

On motion of the said A B, plaintiff, by E F, his attorney, it is

ordered that he cause notice to be given to the said C D, defend-

ant, that said motion is set for hearing on next; and it is

further ordered that the said notice be given to the said C D, de-

fendant, at least one day before the day appointed for the hearing

of said motion.

And now comes as well the said A B, plaintiff, as the said C D,

defendant, and thereupon the said motion came on to be heard ; on

consideration whereof it is ordered that an injunction issue in this

case against the said C D, defendant, as prayed for in said peti-

tion, on the said plaintiff's giving his undertaking to the said

C D, defendant, to the acceptance of the clerk of this court, in the

sum of $

Where the defendant does not appear, the entry will be as fol-

lows :

And now comes the said A B, plaintiff, and thereupon his said

motion came on to be heard ; on consideration whereof, and it ap-

pearing that due notice has been given to the said C D, defendant,

according to the former order of this court, of the time of the hear-

ing of said motion, it is ordered that an injunction issue in this case

against the said C D, defendant, as prayed for in said petition, on

the said plaintiff's giving his undertaking to the said C D, defend-

ant, to the acceptance of the clerk of this court, in the sum of $

4. UNDERTAKING.

Whereas, A B has obtained an order of injunction against C D,

in an action pending in the Court of Common Pleas, within and

for the county of , wherein the said A B is plaintiff, and the

said C D is defendant, on his giving an undex-taking to the said

C D in the sum of S

Now, therefore, we, , and , hereby undertake to the

said C D, in the sum of $ , that the said A B shall pay to the

said C D all damages which he, the said C D, may sustain by rea-

son of the issuing of said injunction, if it should be finally decided

that the said injunction ought not to have been granted.

Dated, etc.
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I approve of the said undertaking and the securities thereto, this

day of , A. D. 18 .

L M, Clerk.

5. ORDER OP INJUNCTION.

The State of Ohio, County, ss.
\

To C D. i

To the vSheriff of County, Greeting:

You are hereby notified and warned that A B, plaintiff, has this

day duly obtained an order of injunction in an action pending in

the Court of Common Pleas for the said county of , wherein

he is plaintiff, and you are defendant, and has given an undertak-

ing according to law.

This is therefore to command you (here set forth the act which he

is restrained from doing, as it is stated in the petitioji and prayer

thereof ;} and this you will in no wise omit to do under the penalty

of the law.

Witness my hand and the seal of said coui't, at , this

day of , A. D. 18 .

J D, Clerk.

This order does not issue, unless granted after the summons is

issued. If the order is granted before summons issues, the clerk

will simply indorse on the summons, "An injunction has been

allowed in this action," and sign, "Attest, J D, Clerk." The de-

fendant then takes notice of what the injunction is at his jjeril.

He must go and ascertain its extent from the recox'd.

6. AFFIDAVITS FOR AN ATTACHMENT.

And the said A B, plaintiff, being first duly sworn, deposeth and

saith that the said C D, defendant, has disobeyed the injunction

heretofore granted in this action, in this, (here state the facts ivhich

constitute a violation of the order of the court;) and further he saith

not.

Signed in my presence, and sworn to before me, this day of

, A. D. 18 .

X Z, Justice of the Peace.

And E F also came, and being first duly sworn, deposeth and

saith, (here set forth what he knows ;) and further he saith not.

Add the certificate of the officer of its being sworn to as in the
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last, and add as many more as are needed to prove the act of dis-

obedience.

Copies of these affidavits must be served on the defendant, as

well as a notice that an application will be made at the time and

place stated, for an attachment against the defendant, for a viola-

tion of the injunction heretofore granted. Vide 2 Har. Pr. 268

;

Newland's Pr. 101 ; Angerstein v. Hunt, 6 Yes. Jr. 488; Schoon-

maker v. Gillett, 3 Johns. Ch. 311.

7. NOTICE OF AN APPLICATION FOB AN ATTACHMENT.

The said C D, defendant, is hereby notified that the said plaint-

iif will apply to the said Court of Common Pleas, in the said county

of , on the first day ofthe next term thereof, or as soon thereafter

as he can be heard, (or, to the Hon. H C W, one of the judges of

said court, at his office in , in the county of ,
on the

day of , A. D. 18 , at 10 o'clock a. m.,) for an attach-

ment against the said defendant, for a violation of the injunction

heretofore granted in this action ; and he will support said appli-

cation on affidavits, copies of which are herewith delivered.

Dated, etc.

AB.
8. AFFIDAVIT OF SERVICE.

I, W H, being duly sworn, depose and say that I did, on the

day of , A. D. 18 , deliver to the said C D a copy of the

above notice, and of the affidavits hereto attached ; and further

he saith not.
WH.

Signed in my presence, and sworn to before me, this day of

, A. D. 18 . Given under my hand at

• ' L M, Justice of the Peace.

9. ORDER OF ATTACHMENT MADE IN COURT.

On motion of the said A B, by E F, his attorney, founded upon

affidavits produced, and it appearing to the court that the sai'd

C D has been guilty of a breach of the injunction of this court,

heretofore granted in this cause, it is ordered that an attachment

issue in this action, against the said C D, to the sheriff of this

county, commanding him to attach the said C D for this his con-

tempt, and to have him forthwith, (or, by the first day of the next

term of this court,) before this court, to answer for the said con-

tempt.
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10. ORDER ISSUED BY A JUDGE AT CHAMBERS.

On motion of the said A B, by B F, his attorney, founded upon

affidavits adduced, and it appearing to the said judge that the said

C D has been guilty of a breach of the injunction heretofore

granted in this action, it is therefore ordered that the clerk of said

court issue to the sheriff of said county an attachment against the

said C D, commanding the said sheriff to attach the said C D for

this his contempt, and have him before the said court on the first

day of the next term thereof.

Done this day of ,
a. d. 18

X L, Judge.

11. attachment.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

You are hereby commanded to attach the body of C D, and have

him forthwith before the Court of Common Pleas for said county

of , now in session at the court-house in ,
to answer

unto the State of Ohio, for a certain contempt alleged against him,

in being guilty of the breach of an injunction heretofore granted

and issued against him, in a cause now pending in said court,

wherein one A B is plaintiff, and the said C D is defendant ;
and

of this writ, and your proceedings thereon, make due return.

"Witness my hand and the seal of said court, this day of ,

^^'^^
L M, Clerk.

If the writ is not made returnable forthwith, the word "forth-

with " must be left out ; and for the words, " now in session at the

court-house in ," insert the following: "on the first day of

the next terra thereof" The sheriff's return will be the same as

on a capias. He can take bail. Morris v. Marcy et al., 4 Ohio, 83.

12. JUDGMENT ON ATTACHMENT.

And now came the said State of Ohio, by ,
prosecuting

attorney, and the said C D was brought to the bar of the court in

custody of the sheriff, (or, appeared in accordance with his under-

taking of bail to the sheriff,) and was duly examined touching his

said contempt; and it appearing to the court, from said examina-

tion and the evidence, that the said C D is guilty of the said con-

tempt so alleged against him, it is therefore ordered that the said

C D pay a fine $ , for the use of the county, for this his con-
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tempt ; and further, that he enter into an undertaking to the said

A B in the sum oft , with good security, to the acceptance of

the clerk, that he will obey said injunction, and that he, the said

C D, do forthwith deliver to the said A B the possession of
,

(any property or thing ichich he has got hold of in violation of the in-

junction,) and in default thereof that the said C D stand commit-

ted to the sheriff of said county, to be kept in close custody until

he shall fully comply with this order, and pay the costs of this

proceeding, or be otherwise legally discharged.

13. UNDERTAKING ON SUCH ORDER.

"Whereas, C D has been ordered by the Court of Common Pleas

for the county of , on a proceeding for a contempt, for the

breach of an injunction heretofore granted against him, iu the case

of A B, plaintiff, against the said C D, defendant, now pending in

said court, (or, lately pending in said court, in case it was for the

violation of a final and perpetual injunction in the case,) to enter

into an undertaking to the said A B, in the sum of S :

Now, we, and , do hereby undertake to the said A B,

in the sum of % , that the said C D shall obey said injunction

so as aforesaid granted.

Dated, etc.

I accept the said undertaking and security, this day of ,

A. D. 18 .

L M, Clerk.

Section 247 speaks of giving further security to obey the injunc-

tion. The act nowhere requires a defendant to give security until

he has violated an injunction.

14. NOTICE BY DEFENDANT TO PLAINTIFF FOR FURTHER SECURITY.

You are hereby notified that I shall, at the next term of the

said Court of Common Pleas for said county of , move said

court for additional security on granting of the injunction in this

cause, and said motion will be heard on affidavits.

Dated this day of , a. d. 18 .

C D, Defendant.

15. MOTION FOR FURTHER SECURITY.

And now comes the said C D, and moves the court here for ad-

ditional security in this cause, for the following reasqns

:

VOL. II—

8
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1. That the amount of said undertaking is not enough to indem-

nify the said defendant for the damages he may sustain by reason

of the granting of said injunction.

2. That one L M, a surety on said undertaking, has removed

from the State, and the others are not sufficient security for the

said sum of $

3. That the sureties on said undertaking are not sufficient for

the amount thereof.

16. ORDER ON HEARING.

And now came as well the said C D, by , his attorney, and

the said A B, by , his attorney ; and thereupon the motion

of the said C D came on to be heard upon testimony ; on considera-

tion whereof, the court do find that the amount of said undertak-

ing is not of an amount sufficient to secure the said defendant

against his probable damages, if said injunction should be dissolved

as improperly granted; (or, that L M, one of the sureties on said

undertaking has, since its execution, removed from the State, and

that the others are not sufficient ; or, that the said surety on said

undertaking is not sufficient for the sum therein stated ;) it is there-

fore ordered that the said plaintiff give to the said defendant a new
undertaking in the sum of $ , with additional surety, to be ap-

proved by the clerk within days, or in default thereof that

the injunction heretofore granted in this case stand dissolved and

vacated.

17. NOTICE TO PLAINTIFF OF A MOTION TO VACATE AN INJUNCTION.

You are hereby notified that I shall apply on the first day of the

next term of said court, or as soon thereafter as I can be heard,

(or, to Hon. W V P, one of the judges of said court, at his office

in
, on the day of next,) to vacate or modify the

injunction heretofore granted in this action ; and that I shall sus-

tain said motion by affidavits, as well as upon the insufficiency of

the petition and affidavits to justify the granting of the same.

C D, Defendant.

18. MOTION TO DISCHARGE OR MODIFY.

And the said C D now comes, and moves the court here to dis-

solve or modify the injunction heretofore granted in this action,

for the following reasons :

1. That the facts stated in said petition are not sufficient in law

to justify the issuing of the same.
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2. That the facts stated in said petition as the grounds asking

for said injunction are not true.

3. That if the court should think the said injunction ought to be

whollj- vacated, then that the same may be modified in the follow-

ing particulars : (Jiere state the modification desired.)

19. ORDERS ON HEARING.

And now comes as well the said C D, defendant, by ,
his

attorney, and the said A B, plaintiff, by , his attorney; and

the motion of the said C D came on to be heard before the Hon.

W Y P, one of the judges of said court, (or, before said court,) as

well upon the original petition and affidavits as upon additional

affidavits produced by the said plaintiff and defendant ; on consid-

eration whereof, 1 (or, the court.) do find that the said facts set

forth in said petition are not sufficient in law to justify the same

;

Or, find that the said facts set forth in said petition (and origi-

nal affidavits, if amj,) are proved to be incorrect and untrue
;

it is

therefore considered that the injunction heretofore issued in this

case be and the same is hereby vacated.

If it is not dissolved, the entry may be, after proceeding to " on

examination," as follows

:

" On consideration whereof, I (or, the court,) do find that the

said petition, and the facts therein stated are sufficient to justify

the issue and continuance of the said injunction until the hearing

;

it is therefore considered that the motion of the said defendant be,

and the same is hereby overruled."

If it is modified, let the modification be added immediately after

the above form

:

"But it is further ordered that the said injunction be modified,

and so changed as to permit the said defendant, (here state the mod-

ification, which must depend on the special facts in each case.y

Final Judgments.

20. INJUNCTION DISSOLVED AND ACTION DISMISSED.

And now comes as well the said plaintiff as the said defendant,

and thereupon this action came on for trial before the court upon

the issues joined between the parties; on consideration whereof,

the court do find that the said defendant (here state the finding of

the court on the issues presented in the pleadings,) was not guilty of
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the waste and destruction in manner and form as the said plaintiff

hath in his said petition declared against him; it is therefore con-

sidered that the injunction heretofore granted in this action be and

the same is hei-eby dissolved ; ai.d it is further considered that the

said defendant recover against the said plaintiff his costs in and

about his suit in this behalf expended, taxed to be dollars and

cents.

21. INJUNCTION MADE PERPETUAL.

And now comes as well the said plaintiff, by his attorney, as the

said defendant, by his attorney ; and thereupon this action came on

for trial before the court upon the issues joined between the par-

ties; on consideration whereof, the court do find that the said de-

fendant was guilty of the waste and destruction in manner and

form as the said plaintiff hath in his said petition alleged against

him. It is therefore ordered and adjudged that the injunction

heretofore granted in this action be, and the same is hereby made

perpetual, and that the said defendant is hereby perpetually en-

joined from, (liere state the acts which are charged as waste, or anij

other act complained of, and from doing which the defendant is to be

enjoined;) and it is further considered that the said plaintiff recover

against the said defendant his costs in and about his suit in this

behalf expended, taxed to be dollars and cents.

The code requires specific issues in a case of equity as well as in

one at law. It also calls the hearing a trial; hence the entry will

be that the case came on for trial before the court; and then the

court must find a verdict like a jury upon real issues in the case.

It is well to state a special finding of the facts, and then render the

judgment which such a finding requires. On error, such a record

will present all the legal questions involved in the case, save those

arising on the admissibility of evidence, without a bill of exceptions
;

and, as the court must necessarily pass upon these issues, it will bo

but very little trouble to state such finding on the record.

Where the petition clearly states the facts, and the exact limits and

extent of the injunction asked for, the judgment that the injunction

heretofore granted be made perpetual will be sufficient ; for that will

be an injunction against the acts pointed out in the petition
;
but

where the petition is loosely drawn, as is too often the case, or where

the injunction finally granted may, in some res])ects. difler from the

one prayed for, the final judgment or decree should find the facts,
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and specifically state what acts the defendant is enjoined from

doing.

22 INJUNCTION AGAINST OBSTRUCTING A STREET BY BUILDING.

The court do find that the said street, called in the said petition

street, in the said city (or, town) of , is a public high-

way, for the use of all the good citizens of said city and the public

in general, and that the said plaintiff hath the right to have the

same remain open and unobstructed, and the obstruction thereof

will prove a special injury to the said plaintiff; it is therefore

ordered and adjudged that the said defendant be, and he is hereby

perpetually enjoined fi-om obstructing said street in any wise

whatever, and especially from erecting therein, or thereon, the said

store-house, as is charged in the said petition, or any other

structure whatever; and it is further considered that the said

plaintiff recover against the said defendant his costs, in and about

his suit in this behalf expended, taxed to be $

Vide Corning v. Lowerre, 6 Johns. Ch. 439.

23. INJUNCTION TO DELIVER UP NOTES, ETC.

That the said defendant be and is hereby perpetually enjoined

from negotiating the said bill of exchange, (or, promissory note,

etc.,) to any person whatever ; and the said defendant is further

required and enjoined to deliver the same, on reasonable demand,

to the said plaintiff, and in default thereof, the said plaintiff is

authorized to apply to the court, and, on proof of such demand and

refusal, obtain an attachment against the said defendant to compel

the execution of this judgment, etc.
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CHAPTER XXYI.

EECEIVEES AND OTHEE PEOYISIONAL EEMEDIES.

Sec. 253. A receiver may be appointed by the Supreme Court,

the District Court, or by the Courts of Common Pleas, or any judge

of either ; or, in the absence of said judges from the county, by

the probate judge thereof.

1. In an action by a vendor to vacate a fraudulent purchase of

property, or by a creditor to subject any property or fund to

his claim, or between partners or others jointly owning or inter-

ested in any property or fund, on the application of the plaintiff,

or of any party whose right to or interest in the property or fund,

or the proceeds thereof, is probable, and where it is shown that

the property or fund is in danger of being lost, removed, or mate-

rially injured.

2. In an action by a mortgagee for the foreclosure of his mort-

gage, and sale of the mortgaged property, where it appears that

the mortgaged property is in danger of being lost, removed, or

materially injured, or that the condition of the mortgage has not

been performed, and that the property is probably insufficient to

discharge the mortgage debt.

3. After judgment, to carry the judgment into effect.

4. After judgment, to dispose of the property according to the

judgment, or to preserve it during the pendency of an appeal, or

when an execution has been returned unsatisfied, and the judg-

ment debtor refuses to apply the property in satisfaction of the

judgment.

5. In the cases provided in this code, and by special statutes,

when a corporation has been dissolved, or is insolvent, or in immi-

nent danger of insolvency, or has forfeited its corporate rights.

6. In all other cases where receivers have heretofore been ap-

pointed by the usages of courts of equity.

Sec. 254. No party, or attorney, or person interested in an ac-

tion, shall be appointed receiver therein.

Sec. 255. Before entering upon his duties, the receiver must be

sworn to perform them faithfully, and. with one or more sureties.



RECEIVER. 909

approved by the court or judge, execute an undertaking to such

person and in such sum as the court or judge shall direct, to the

effect that he will fiiithfuU}- discharge the duties of receiver in the

action, and obey the orders of the court therein.

Sec. 256. The receiver has, under the control of the court, power

to bring and defend actions in his own name, as receiver, to take

and keep possession of the property, to receive rents, collect debts,

to compound for and compi-omise the same, to make transfers, and

generally to do such acts respecting the property as the court may

authorize.

Sec. 257. Funds in the hands of a receiver may be invested upon

interest by order of the court; but no such order shall be made,

except upon the consent of all the parties to the action.

Sec 258. When it is admitted by the pleading or examination

of a party that he has in his possession, or under his control, any

money or other thing capable of delivery, which, being the subject

of litigation, is held by him as trustee for another party, or which

belongs or is due to another party, the court may order the same

to be deposited in court, or delivered to such party, with or without

security, subject to the further direction of the court.

Sec. 259. Whenever, in the exercise of its authority, a court shall

have ordered the deposit or delivery of money or other thing, and

the order is disobeyed, the court, besides punishing the disobedi-

ence, as for a contempt, may make an order, requiring the sheriff

to take the money or thing, and deposit or deliver it in conformity

with the direction of the court.

" The principle upon which the court appoints a receiver, and

directs the property in controversy to be placed in his hands,

pending the litigation, is, that the party applying for a receiver

has shown at least a probable interest in the property, and that

there is danger of its being lost without such protection. The

plaintiff charges, upon information and belief only, that the as-

signee is not the owner of the property, or effects of any descrip-

tion, sufficient to pay his debts and liabilities. This allegation,

undenied, would be sufficient to show that the property was in

danger, and required the appointment of a receiver. Connah v.

Sedgwick, 1 Barb. 210, and cases there cited. But the defendant's

affidavits satisfactorily show that the plaintiff' is mistaken in respect

to the pecuniary condition of the assignee. There is, therefore, no

ground for taking the assigned property out of his hands before

the rights of the parties are determined by the judgment of the
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court." Per Harris, J., Goodyear v. Belts & Smith, 7 Pr. 187. A
court of equity will appoint a receiver, whenever it shall be made

to appear that the property in regard to which the controversy ex-

ists is in danger. Ladd v. Harvey, 1 Foster, (N. H.) 514. It re-

quires a strong case to justify the appointment of a receiver. It is

a high power, never to be exercised where there exists any other

safe or expedient remedy. Speights v. Peters, 9 Gill, 472. It is

not necessary that the court, as preliminary to the appointment of

a receiver, should be satisfied that the property is in imminent

peril. But where a fund is claimed, and is prima facie the pro-

ceeds of a partnership, it is but a provident exercise of equity

power to place the property under the care of the court. Where

a dissolution has taken place, or is intended, if one partner be-

haves unrighteously against the interests of the other, or carries

on trade with the partnership effects, on his own account, after the

dissolution, or in any other manner excludes his copartner from

that share to which he is entitled in winding up the concern, it

presents a case for a receiver. lb. A temporary or ad interim re-

ceiver may not only be appointed before answer, but even before

the subpena has been served, where it is shown that immense dan-

ger would ensue, unless the property were taken under the care

of the court. Jones v. Dougherty, 10 Geo. 274. A receiver may

be appointed in a creditor's suit. Weed v. Small, 3 Sandf Ch. 273.

A receiver will be appointed whore a fraud is shown in the defend-

ant, and the fund is in danger of being wasted or misapplied.

Podmore v. Gunning, 5 Simmons Ch. 485 ; 1 Barb. Ch. 664 ;
Hopk.

429 ; 3 Johns. Ch. 48. So where the defendant is out of the juris-

diction of the court. Gibbons v. Mainwaring, 9 Simmons Ch. 77
;

Tanfield v. Irvine, 2 Russ. Ch. 149. A. general creditor of insolvent

general partners may, on complaint and answer, where the debt is

not denied, have an injunction to protect the partnership assets,

and a receiver appointed. Dillon v. Horn, 5 Pr. 35. So, too, in

the case of a limited partnership; the partnership effects in that

case being a trust fund. Inncs v. Lansing, 7 Paige^Ch. 583. The

right to appoint a receiver is maintained on the broad ground that

the partnership effects were a trust fund for the benefit of cred-

itors, and that the partners were insolvent. So a receiver will be

appointed to take charge of and conduct the affairs of a corpora-

tion, and preserve its cflPects for creditors and stockholders, Avhero

there are no persons authorized to do it. Greenwich Fire Ins. Co.,

1 Paige Ch. 587. So, too, where the officers are wasting the prop-
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erty of a bank or other corporation. Vide also Cole v. O'Ncil, 3

Ud. Ch. Decis. 174; In re Colvin, 3 lb. 278.

Thi.s question of appointing receivers was much discussed in the

case of Carrow v. Ferrior, L R., 3 Chan. Ap. 719. That case re-

lated to real estate. In that case a lunatic, seized of real estate,

had died intestate, and it had not been found who was his heir at

law. F, C, and D respectively claimed the property as heirs.

After the death of the lunatic, the person who had acted as the

solicitor of the committee of the lunatic, introduced F to some of

the tenants as being the heir, but the committee took no part in it.

C and D severally filed bills against F for the appointment of a

receiver, and it was held that the order for a receiver could not

be sustained, the case being merely one where several jDcrsons set

up adverse legal titles to the property. It was also ruled that no

equity was raised by the circumstance that the person, who had

been solicitor to the committee, was acting as F's solicitor, and had

induced the tenants to attorn to him, nor by the circumstance

that some of the tenants had been induced to attorn to F by F's

granting them leases on very favorable terms; nor, it seems, will

a receiver of real estate be in general gi-anted, as between adverse

legal claimants, even though the possession is vacant. During the

pendency of the case before the vice-chancellor, an interim order

had been granted to restrain F from receiving the rents, and oi'dcr-

ing them to be paid over to a stakeholder. The Court of Appeals

ruled that this order ought not to be disturbed, an interim order,

as a general rule, remaining in force until the case is disposed of.

Sir AV. Page "Wood (now Lord Chancellor), L. J. : "In this case

there are three claimants, none of whom has established his title

as heir at law. There is no privity or concert between them

there is nothing binding any of them to take any other course

than that of standing on his strict right ; and we are asked to de-

cide that one of them can come here and ask the court to put a

receiver in possession, though there is no allegation of any im-

pediment to a trial at law beyond the existence of outstanding

terms. I considered this point much in Talbot v. Hope Scott, 4

K. & J. 96. I then came to the conclusion that there was no

jurisdiction to appoint a receiver on the application of a claim-

ant who was out of possession, and did not claim by an equitable

title, and I am still of the same opinion. The plaintiff's case was

there rested on the ground of the court's jurisdiction to interfere

for the protection of property pending litigation ;
but that question

had been fully discussed in Jones v. Jones, 3 Mer. 161, which
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seemed to me to have so settled the law, that I ventured to say

there had been no case for twenty years in which a person claim-

ing by a dry legal title, as heir at law, and out of possession, had

ever attempted to obtain the appointment of a receiver.

" It was urged that this is not a case where the court is asked to

turn any one out of possession, but a case where the possession is

vacant, and that the court will interfere to protect the property, as

it does to protect personal estate pending litigation as to probate.

I had occasion to consider this in Talbot v. Hope Scott, 4 K. & J.

96, and I observed that the two cases were different. It may be

true, on the highest general principles, that there ought to be no

difference in this respect between real and personal property ; but

our law clearly regards them veiy differently, and looks upon the

person in possession of real estate as entitled to keep it, till some

one else shows a better title. Unless the jjerson in possession of

real estate is affected by some equity, this court will not interfere.

The consideration is not unimportant, that personal estate may be

made away with altogether, if this court does not interfere
;
but

only the rents of real estate can be lost. But, in my opinion, the

leading principle governing the case is, that this court does not in-

terfere as to real estate, unless there is an equity. In White v.

Smale, 22 Beavan, 72, the circumstances were very peculiar, and

possession was in every sense vacant. Here there are tenants in

possession. Any claimant can ask them to attorn, and if they re-

fuse, can bring his action.

" Sir Eoundell Palmer pressed us with the argument that this

was originally the property of a lunatic, and that the possession

being in the hands of the crown, the crown was a quasi trustee,

and would not allow the possession so acquired to be dealt with by

any of the parties. It is true, as was exemplified in Ex parte

Clarke, Jacob, 589, that the court will not allow a person who ob-

tains possession in a fiduciary character, to use that possession for

his own benefit, or so as to confer a benefit on a stranger to the

trust. The case In re Butler, L. E., 1 Chan. Ap. GOT, sliows the

principle on which the court proceeds in such cases; and it fiills

far short of the proposition that, after the office of the committee

has determined, and his possession of tlie property has ceased, the

gentleman who has been his solicitor can not act as solicitor for

one of the adverse claimants. The Lord Justice Rolt founded his

judgment in the present case on the principle that the case was

reduced to the simple one of three persons claiming adversely to
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each other as heirs, and that the office and title of the committee

having ceased, there ^as no jurisdiction to interfere.

" The only remaining point to be considered is, whether Ferrior

has so conducted himself as to make the appointment of a receiver

proper. An ex parte order was made in the long vacation, restrain-

ing him from receiving the rents, and it was afterward continued

until the hearing before the vice-chancellor. When the case

came on before the vice-chancellor, he desired that it might be

brought before the lord justices, along with an application in

lunacy. The Lord Justice Eolt decided that there was no juris-

diction in lunacy, and remitted the case to the vice-chancellor.

The question, under the circumstances, is raised whether the in-

terim order was in force till the case came on before the vice-

chancellor, or until it was disposed of. In our opinion an interim

order, if nothing is said to the contrary, continues until the case

is disposed of by the court ; and we do not think that Ferrior was

justified in taking possession without any notice to the other side

of his intention to act in contravention of the order, and we there-

fore do not vary the order as to the rents received by him
;
bat we

are of opinion that the order for a receiver must be discharged.

If we were to lay down that where a person obtained attornment

by holding out inducements to the tenants, a receiver may be ap-

pointed, where are we to stop ? AVe say nothing as to what might

be done in the case of a contest between a person with a well-

established pedigree, and a person without any reasonable show of

title ; every case must stand on its own circumstances, and here we

have nothing of that kind. The vice-chancellor appears to have

relied very much on the dictum of the Lord Justice Turner in re

Butler, 1 Chan. Ap. GOT ; but that dictum can not be accepted in all

its breadth, it must either have been uttered per inciniam, or must

have been qualified by circumstances not appearing in the report.

His lordship can not have intended deliberately to lay down as a

general rule that a person claiming an estate by a legal title can,

by calling upon the tenants to pay their rent to him, entitle him-

self to apply to this court for a receiver." Vide also In re Fitz-

gerald, 2 Sch. & Lef. 432; Haigh v. Jaggar, 2 Coll. 231, 233;

Saunders v. Bettle, 12 W. E. 399 ; StillweTl v. Wilkins, 6 Madd.

49; Jacob, 280; Cruickshank v. Eobarts, 6 Madd. 104; Devenport

V. Devenport, 7 Hare, 216.

In the case of Goode v. Wiggins, 12 Ohio St. 341, the court held

that the filing of a petition in error and the execution of an under-

taking for stay of execution do not discharge an interlocutory
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order made for the preservation of property, or the protection of

the interest of the parties during the pendency of the litigation;

and the jurisdiction to make any such orders, during the pendency

of the proceedings on error, remains in the court below. The pe-

tition in error does not bring the whole cause before the appellate

court, but only the order or judgment which is complained of, and

leaves in the court below all jurisdiction in the cause not incon-

sistent with the power to reverse, vacate, or modify the final order

or judgment in which error is alleged to exist. The suit in this

case was a bill in equity to dissolve and adjust the accounts of a

partnership in running a ferry. A receiver had been appointed

in the court below to conduct the ferry, receive the income, and pay

a part over to one of the parties, as rent for the landing. In the

Supreme Court on filing the petition in error, a motion was made

to appoint a receiver for the same purpose, as the receiver below

was appointed ; the court refused the motion on the ground that

the appointment made in the court below was still in full force and

effect. Macq. H. L. Pr. 236, 234, 240 ; Warden of St. Paul v. Mor-

ris, 9 Ves. 316 ; Kent v. Mayor of Albany, 3 Paige, 381 ; Graves v.

Maguire, 6 lb. 379. The court say :
" It is obvious that a petition

in error to reverse or modify a final order or judgment in a case,

involving equitable rights and disposing of property brought under

its control, does not bring the whole cause before the court of

error, but only the order or judgment complained of in the peti-

tion in error. The jurisdiction thus remaining in the court below

would clearly extend to the making orders, usual and proper during

the pendency of a litigation, for the care and preservation of the

property or fund, the subject of contest and under the control of

the court, and for the protection of the rights and interests of the

parties." This decision is limited to petitions in error to review

orders or judgments in actions founded on principles of equity; it

can have no application to an action at law.

In the case "of Bostwick v. Menk, 40 N. Y. 383, it was held that

a receiver appointed in supplementary proceedings under the code

is thereby vested with the title to all the personal property of the

judgment debtor,whetherin his own hands or in the hands ofothers;

but it is otherwise as to property transferred or assigned by the

debtor in fraud of his creditors, since such assignment is good

against the receiver, being merel}^ the representative and successor

of tlie judgment debtor; and as the representative of the creditor,

he has no gi-eater right than the creditor himself witli reference to

property fraudulently assigned, which right is to avoid and set aside
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Buch assignment so far only as it shall be necessary to satisfy his debt

and costs. Porter v. Williams, 9 N. Y. 142 ; Chautauqua Bank v.

White, 3 Selden, 236.

A receiver was appointed ; motion to discharge the appointment

overruled at chambers. This action is not reviewable on error.

Hottenstein v. Conrad, 5 Kan. 249.

Who may be appointed f

The code seems to settle this by saying who shall not be ap-

pointed. No party, or attorney, or person interested in the action

can be appointed a receiver. This would seem to imply that all

others may be api^ointed ; still the court must exercise its discretion

in the selection; it can not appoint any of these parties; it may
appoint all others according to its discretion.

Formerly a master in chancei-y could not be a receiver, 6 Ves.

Jr. 427 ; nor a solicitor in the cause, or under a commission of

lunacy, 2 Meriv. 452 ; nor the next friend of an infant plaintiff, 2

Mod. 64 ; nor a trustee, 8 Ves. Jr. 72 ; 11 lb. 363 ; 15 lb. 584 ; but,

on the voluntary dissolution of a corporation, one of its officers

might be appointed. 8 Paige Ch. 385 ; 3 Edw. Ch. 385. But upon
proceedings against an insolvent bank, one of its officers could not

"be receiver. 1 Paige Ch. 511 ; 8 lb. 388.

Sow appointed ?

He must be appointed on motion and notice to the adverse par-

ties. But previous notice of such a motion is not necessary

when the counsel for the opposite party are present in court.

McLean v. Lafayette Bank, 3 McLean, 503. The motion should

state the grounds on which the appointment is asked ; so that an

issue may be made upon it. The notice must also state whether

affidavits in its support are to be used ; otherwise, under section

505 of the code, they can not be used.

On the motion, the merits are not inquired into. Such motion

relates only to the preservation of the property in controversy.

4 Wend. 173. Affidavits may be presented on both sides, relating

solely to the safety of the property in the hands where it is found.

The affidavit of the plaintiff may be sufficient alone, if it states a

clear case, and there is no evidence to the contrary. Jones v.

Dougherty, 10 Geo. 274. Under the code, the petition need not

pray for the appointment ; it is an incident to any and all cases.
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Tlie Duties and Poicers of a Receiver.

He is the officer of the court, and under its control and discre-

tion. 1 Atkyns, 489 ; 2 lb. 315 ; Merritt v. Lyon, 16 Wend. 405.

A receiver is an officer of the court, and as such, in the absence of

legislation, the court has authority to determine his compensation.

Magee v. Copperthwaite, 10 Ala. 966.

He is to take charge of the property, collect debts under the

order of the court, and bring suits. He is entitled to the effects,

in oj)position to all persons who have notice of the filing of the

bill, even if service has not been made. Weed v. Smull, 3 Sandf.

Ch. 2T3. He can not bring ejectment for real estate without an

order of the court ; nor could any one bring such an action against

him. 1 Ves. Jr. 165; 3 Bro. c"c. 88; 16 Wend. 410; 9 Vcs. Jr.

335. Nor could he make any payment. 1 Ves. Jr. 85. So a sale

of land on execution at law, while it is in the hands of a receiver,

is void. Wiswell v. Sampson, 14 How. U. S. 52. Any one who

knowingly interferes with the possession of a receiver is guilty of

a contempt of the court, and liable to be proceeded against as for

a contempt. The court will protect its own officers. .

A receiver has no rights whatever; he is only an officer of the

court ; his appointment determines no right, and in no way affects

the title of the property ; his holding is the holding of the court

for him from whom the possession is taken, and he has no right to

ask for a revision of the order removing him, any more than a

stranger to the cause. But as he is appointed on behalf of all par-

ties, and not of the plaintiff, or one defendant only, so, when the

title to the property has been ascertained, he will be considered as

receiver of the party so entitled. In re Colvin, 3 Md. Ch. Decis.

278. So the court will enforce its order removing a receiver, by

attachment, if necessary. lb. Elliott v. Warford, 4 Md. 80. He

is not subject to the process of punishment. Field v. Jones, 11 Ga.

413. A receiver can only sue in his own name, where the legal

title is in himself, or else in the name of the party having title.

Newell V. Fisher, 24 Miss. 392.

In the case of the Columbian Insurance Company v. Stevens, 37

N. Y. 536, it was held that, where a receiver of an insurance com-

pany prosecutes an action for the recovery of money for the en-

hancement of the fund of which he is receiver, and ftiils to recover,

the defendant is entitled to his costs ; nor is he bound to wait the

administration of the fund, and, as a general creditor, to share with

other parties interested therein pro rata; but is entitled to an im-

mediate order for the payment of the costs out of any funds in the
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hands of the receiver. So, when the receiver continues the prose-

cution of an action begun by the company before his appointment,

he is chargeable with the costs in like manner as if he were made
a party plaintiff. Woodruff, J.: " It was conceded on the argu-

ment that the costs in question are chargeable upon and are to be

collected out of the fund. This could not well be denied, and yet,

in a case in which it does not apj^ear by anything stated in the

papers that there are other claims on that fund of any sort, except

the interests of the stockholders of the company, it would seem to

follow as of course that the receiver should have been directed at

once to pay those costs. Such an order is the approj)riate mode of

reaching funds in the receiver's hands. Not being in form a party

to the action, no execution could reach the property he holds, and,

being the custodian of the fund as an officer of the court, ho is

subject to immediate direction to pay it to a party entitled.

" If it be assumed that the company was insolvent, and that the

funds, which the receiver holds or may collect, may not prove suf-

ficient to satisfy all the creditors of the company, this does not, in

my opinion, upon clear and just rules governing the subject, im-

pair the defendant's right to be paid in full, the fund being con-

fessedly sufficient.

" The receiver is pro hac vice the representative of the company,

its creditors and stockholders. The action is prosecuted for the

increase of the fund, which is to be paid to them. It is not, accord-

ing to any rule of justice or equity, toward third parties that ac-

tions like the present should be prosecuted by the company, or

such representative, otherwise than at the expense and risk of the

fund, which it is sought thereby to increase."

The same doctrine was asserted and enforced by "Walworth, Chan-

cellor, in the case of Camp v. Receivers of the Niagara Bank, 2

Paige, 283. He says :
" If the receivers did not think it for the

interests of the creditor to run the risk of having the costs charged

upon the fund, they should have abandoned the suit, and then the

petitioner would only have been entitled to share ratably with the

other creditors. The petitioner is entitled to his costs down to the

time of the nonsuit, to be paid out of the fund in the hands of the

receiver."

The remedy by the party to obtain his costs in such a case is to

file a petition in the court, which appointed the receiver, setting

out the commencement, prosecution, and result of the suit, whereby

he recovered a judgment for costs, amounting to $ ; that said

action was prosecuted by the receiver and for the benefit of the fund
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in his bands, and asking for an order on said receiver to pay tlie

Bamc out of moneys in his hand belonging to the fund. If the case

was commenced before the appointment of a receiver, he may con-

tinue its prosecution ; but if the suit is not begun, then he must

sue in his own name, as receiver, and the judgment will be against

him, as receiver, which amounts to a judgment against the fund

in the hands of the receiver subject to the order of the court.

If there is any question as to the propriety of the action, an ex-

ception will lie against the receiver's account'claiming a credit for

the costs so paid. There is no doubt that a receiver is bound to

exercise due care and caution in his litigation, and, if it is done

recklessly, the court may refuse to allow him credit for the costs.

Colvard v. Oliver, 7 Wend. 497.

FOE MS.

1. MOTION FOR APPOINTMENT.

A B, plaintiff, \
Counfij, ss.,

C D, defendant. \
Court of Common Pleas.

And now comes the said A B, by E F, his attorney, and moves

the court here for the appointment of a receiver in this action.

1. Because the property in controversy is in the hands of the

said C D, and the said C D is insolvent, and irresponsible for the

same.

2. Because this property in dispute is in the hands of one W H,

and he is irresponsible.

3. Because the said property is legally in the custody of no one,

but is lying in the warehouse of one , who is daily running

up charges against the same.

4. Because the said defendant is a non-resident, and the said

property will be lost unless it is placed in the hands of a receiver.

There may be numerous reasons to be assigned ; they will de-

pend on the facts of each particular case. If the motion is to a

judge, leave out the word " court," and insert " Hon. H C TV, one

of the judges of said court."

2. NOTICE OP APPLICATION.

You are hereby notified that I shall apply to Hon. H C W, one

of the judges of the said court, (or, to the said court, on the first



RECEIVER. 919

day of its next term for said county, or as soon thereafter as said

motion can be heard,) at his office in , on the day of

next, at 1 o'clock P. m., for the appointment of a receiver in

this action, on the ground that, (here state ground as in motion;') at

which time you can be present and object.

A B, Plaintiff.

3. ORDER OP APPOINTMENT.

And now came as well the said A B, plaintiff, as the said C D,

defendant, aud thereupon the said motion of the said A B, for the

appointment of a receiver in this action, for reasons on file, came
on to be heard before the Hon. H C W, one of the judges of said

court, upon the original petition, and the said motion and affida-

vits ; on consideration whereof, it is found that the said property,

in said motion mentioned, is in danger of being lost, (make this

statement according to the fact, and the loording of the motion;) it is

therefore ordered that be, and he is hereby appointed re-

ceiver in this action, on his giving an undertaking to , the

clerk of this court, (^or to any other person whose interests are con-

cerned in the faithful performance of the trust. The undertaking is

to be to such perso7i and in such su7n as the court or judge shall di-

rect.) in the sura of § , conditioned that the said shall

faithfully discharge his duties of such receiver in this action, and

obey the orders of the court therein. And thereupon came the

said , and entered into an undertaking as aforesaid, with

, and , as his sureties, to the acceptance of the court,

(or, judge;) and thereuiDon the said was duly sworn faith-

fully to perform his duties as such receiver ; and it is further or-

dered that the said do proceed forthwith to take possession

of such property, as such receiver, and safely keep the same under

the orders of this court in this action to be made ; and the said

C D, and all other persons having any of said property in their

possession, or under their control, are hereby required and com-

manded to deliver the same to the said , as such receiver, on

his demand, under the penalty of the law for a contempt, iu refus-

ing so to deliver the same.

Done this day of a. d. 18 .

H C W, Judge.

The judge can du'ect the clerk to receive and approve of the

undertaking, and empower the receiver to act only on his filing

VOL. II—

9
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such an undertaking with the clerk as he shall approve of, and a

certificate of his having taken the oath.

Where the appointment is made in court, the name of the county

and court will, of course, be omitted in the caption, as well as the

words which refer to the name of the judge making the order of

appointment.

Where the defendant does not appear, the entry will need to be

a little changed. A receiver may be appointed on the ex parte ap-

plication of the plaintitf before answer, the facts being verified by

aflSdavit. Williams r. Jenkins, 11 Geo. 595. The entry will then

be in the following form :

"And now comes the said A B, by E F, his attorney, and there-

upon the motion of the said A B, for the appointment of a receiver

in this action, came on to be heard upon the said motion and

evidence," etc.

Where notice is necessary, or has been ordered to be given, the

order must find the fact that the notice has been given to the de-

fendant. This may be inserted as follows, to come after the last

form: "on consideration whereof, s^nd it appearing to the court

that due notice of this motion has been given to the said defendant,

it is found that," etc.

4. ORDER TO SHERIFF TO TAKE PROPERTY OR MONEY NOT DE-

LIVERED UNDER AN ORDER.

It appearing to the court here, on the evidence of the said

,
heretofore appuinted a receiver in this case, and others,

that one has property in his possession, which, under the

former order of this court, he was required to deliver to the said

, on demand, and it further appearing that the said

has, on demand, refused to deliver the said to the said
,

receiver, as aforesaid, it is therefore ordered that the sheriff of this

county do forthwith proceed and take the said ,
and deliver

the same to the said , in conformity with the former order

of this court; and it is further ordered that an attachment be issued

against the said , for his contempt in disobeying the order

of this court.

A certified copy of this order of delivery is all that the oflBcer

wants. He acts under the order, and not under any writ.
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5. ATTACHMENT.

The state of Ohio, .County, ss.

To the Sheriff of County, Greeting

:

You are hereby commanded to attach the body of ,
late of

said county, and forthwith have him before this court, now in

session at the court-house in , to answer unto the State of

Ohio for a contempt, in not delivering certain property to
,

receiver, in accordance with an order heretofore made in a certain

case now pending in the said Court of Common Pleas for said

county, wherein A B is plaintiff, and C D is defendant; and of this

writ, and your proceedings thereon, make due return.

"Witness my hand, and the seal of said court at , this

day of , A. D. 18 .

J D, Clerk.

6. sheriff's return.

As commanded by this writ, I have attached the body of the

within named and have him here in court to answer accord-

ing to law.

Dated, etc.

X Y, Sheriff.

If the attachment was returnable at a term to come, the sheriff

may take bail, and then, instead of saying he has the body in

court, he will say, " and thereupon the said gave bail for his

appearing in the sum of $ , with as his sureties, which

undertaking of bail is herewith returned."

7. order on hearing of an attachment.

And now came as well , who prosecutes on behalf of the

said State, as the said , in his own proper person ;
and there-

upon the said was examined under oath touching his said

contempt ; on consideration whei-eof the court do find that the

said was guilty of a contempt, in disobeying the order made

in the said case of A B against C D ; it is therefore considered

that the said pay a fine of ^ , for this his contempt, and

pay the costs of this attachment.
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8. ORDER TO RECEIVER TO SUE.

Cn motion of the said A B, by , his attorney, and it ap-

pearing from the report of the said , receiver in this action,

that one E F is indebted by note to the said C D, and refuses to

pay the same; it is therefore ordered that the said receiver bring

an action against the said E F, in his own name, as such receiver,

to recover the amount of said claim.

9. PETITION FOR PAYMENTS OF COSTS OUT OP A RECEIVER'S FUND.

To the Court of Common Pleas within and for the county

of :

Your petitioner, A B, of , shows unto the court here that one

C D has been duly appointed a receiver in the case of v.
,

now j)ending in this court; and that while acting as such re-

ceiver, said receiver commenced an action, (or, continued the prose-

cution of an action commenced by against the petitioner,) in the

court of within and for the county of , to recover as such

receiver a large sum of money claimed to be due from the petitioner

to the said ,
and such proceedings were had in said action that

the petitioner at the term, A. d. 18 , of said court, recovered

a judgment in said action against said receiver, (or, against ,

in case the suit is in the name of another party,) for the sum of $

and said petitioner says that said action was prosecuted by said

receiver for the benefit of the fund in his hands to be administered
;

and that said receiver has hitherto wholly declined to pay said

costs without the order of this court.

Your petitioner therefore prays that the court will make an

order directing said C D, as such receiver, out of the fund in his

hands, to forthwith pay said sum of $ , the costs so adjudged as

aforesaid, to the petitioner.

E F, Attorney for A B.

Notice should be given to the receiver of this petition being

filed, and when he will move for said order. It should be entitled

of the case in which the receiver was appointed, as it is strictly a

part of the proceedings in that case. The court, on hearing the

petition, will make the order, if it finds the statements of the peti-

tion to be true.
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10. ORDER FOR PAYMENTS OP COSTS OUT OF THE RECEIVER S FUND.

And now come the said A B, the petitioner, and the said C D,

receiver, and the court, after hearing the evidence and arguments

of counsel, do find that the averments of said petition are true; it

is therefore ordered that said C D do, out of the said fund in his

hands to be administered, pay over forthwith to the said A B, peti-

tioner, the said sum of 8 , his costs so as aforesaid adjudged to

him.

If the receiver fail to pay under this order, a mle may be taken

against him to show cause forthwith why he should not be attached

for contempt of failing to pay over to said A B the sum of $ ,

according to a former order of this court, made on the day of

, A. D. 18 .

The court will punish him for disobeying its orders, and remove

him if he still refuses to obey, and appoint a new receiver who
will do as ordered by the coui't.

CHAPTER XXVII.

EVIDENCE.

I. Competency of Witnesses,

Sec 310. No person shall be disqualified as a witness, in any
civil action or proceeding, by reason of his interest in the event

of the same, as a party or otherwise, or by reason of his convic-

tion of a crime ; but such interest or conviction may be shown for

the purpose of aifecting his credibility.

Sec 311. Nothing in the j)receding section contained, shall in

any manner affect the laws, now existing, relating to the settle-

ment of estates of deceased persons, infants, idiots, or lunatics, or the

attestation of the execution of last wills and testaments ; or of con-

veyances of real estate, or of any other instrument required by
law to be attested.

Sec. 312. Any party to a civil action or proceeding may compel

any adverse party, or person for whose benefit such action or pro-
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ceeding is instituted, prosecuted, or defendant, at the trial or by

deposition, to testify as a witness in the same manner, and subject

to the same rules as other witnesses.

Sec. 313. Xo party to a civil action shall be allowed to testify

by virtue of section 310, in any action where the adverse party is

the guardian or trustee of a child or children of a deceased person,

or of an idiot, or of a lunatic, or of a deaf and dumb person, or is

the executor or administrator of a deceased person, or is a party

claiming or defending as heir, grantee, or devisee of a deceased

person, except in the following cases, namely (see 68 O. L. 127) :

1. In actions with an executor, administrator, guardian, trus-

tee of infants, heir or devisee, as above specified, a party may

testify to facts which occurred after the death of the decedent or

parent, and in actions with a guardian of an idiot or of a lunatic,

as above specified, a party may testify to facts which occurred

after the appointment of such guardian.

2. In actions upon contracts made by deceased persons through

agents, and in which the agent shall testify, a party may testify to

all that transpired between him and the agent in relation to such

contracts, and the making thereof, and in relation to any conver-

sations or transactions between himself and such agent, testified

to by the agent.

3. In actions of either of the classes above specified, in which

any adverse party, or any person having a direct interest in the

matter in controversy, shall be called as a witness and testify to

transactions or conversation with a party to such action, such party

shall also ,be permitted to testify as to such specific transactions

and conversations.

4. In actions of either of the classes above specified, in which

one party calls a witness, other than an agent acting as such, or

one interested to prove conversations or admissions of the opjiosite

party, occurring before the death of said deceased person, the op-

posite party may testify to the same conversations or admissions.

5. In actions of either of the classes above specified, in which

the claim of defense is founded on book accounts, a party may tes-

tify to his account book, that the same is a book of original entries,

that the entries in the same were made by himself, or by a de-

ceased person, or by a disinterested person non-resident of the

state at the time of trial ; and on sucli authentication of the ac-

count book and entries, said book and entries shall be admissible

evidence in the case.

G. If the deposition of a party who has died during the pend-
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ency of a suit, shall be given in evidence on the trial of such

case, the opposite party may testify as to all matters and things

contained in said deposition, and not excluded for irrelevancy or

inadmissibility. In all actions by or against a surviving partner

or partners, or a surviving joint contractor or contractors, no ad-

verse party to the suit shall be a competent witness to testify to

transactions which took place with, or declarations or admissions

made by the deceased partner or joint contractor in the absence

of his surviving partner or joint contractor.

7. In actions brought by executors or administrators under an

act passed March 25, 1851, entitled an act requiring compensation

for causing death by wrongful act, neglect or default, and all acts

amendatory and supplementary thereto.

Sec. 314. The following persons shall be incompetent to testify

:

1. Persons who are of unsound mind at the time of their pro-

duction for examination.

2. Children under ten years of age who appear incapable of re-

ceiving just impressions of the facts and transactions respecting

which they are examined or of relating them thereby.

3. An attorney concerning any communications made to him by

his client in that relation or his advice thereon, without the client's

express consent, or a physician concerning any communication

made to him by his patients in that relation, or his advice thereon

without his patient's consent.

4. A clei^gyman or priest at any confession made to him in his

professional character, in the course of discipline enjoined by the

church to which he belongs.

5. No person who would, if a partj^, be incompetent to testify,

under the provisions of section 313, shall become competent by

reason of an assignment of his claim.

6. Nor shall any person who would be incompetent to testify

under the provisions of said section, in an action between himself

and any party named therein, become competent by reason of a

sale or transfer of any pi'operty by said executor, administrator,

guardian, trustee, heir or devisee, concerning which property said

action is brought, or in which action the title to the same is in-

volved.

7. Husband or wife concerning any communication made by one

to the other during coverture, or any act done by either in the

presence of the other during coverture, unless such communication

was made or such act was done, within the known presence, hear-

ing, or knowledge of a third person competent of being a witness,
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whether the husband or wife be called as a witness while that rela-

tion subsists or afterward.

These sections have been so often changed that it is difficult to

ascertain what construction ought to be given to them.

Section 310 has received a construction which has never been

changed. The word proceeding has been held to include, it may
now be said, eveiy case wherein, in a civil matter, the law allows a

witness to be examined. A proceeding to condemn land for a pub-

lic improvement, has been held such a proceeding as conies within

section 310, and the parties can be examined. Atlantic & G. West.

E. E. Co. V. Campbell, 4 Ohio St. 583. So a proceeding in bastardy

is one in which the defendant can be examined. Carter v. Kise,

9 lb. 402. So, also, on the settlement of an executor's or adminis-

trator's account in Probate Court or on appeal, the executor, etc.,

may be examined, and all not forbidden in section 313.

The present section 314 provides that husband and wife ma}^

not testify to any confidential communications made between each

other, unless there was a third person present ; when both are com-

petent to testify as to such communication. Subject to this restric-

tion, husband and wife can be witnesses for or against each other,

to the same extent as any other witness. They can not testify to

confidential communications between themselves ; but, if there is

a third person present, then all three can testify to what that com-

munication was. Such has been the construction given to this

section 314, and it would seem that there can be no doubt of its

correctness.

Sec. 315. If a person offer himself as a witness, that is to be

deemed a consent to the examination also of an attorney, clergy-

man, or priest, on the same subject, within the meaning of the last

two subdivisions of the preceding section.

II. Means of Produdnrj Witnesses.

Sec . 316 The clerks of the several courts and judges of the

probate courts shall, on application of any person having a cause

or any matter pending in court, issue a subpena for witnesses

under the seal of the court, inserting all the names required by the

applicant in one subpena, which may be served by the sheriff cor-

oner, or any constable of the county, or by the party or any otiier

])erson. When a subpena is not served by the sheriff, coroner, or

constable, proof of service shall bo shown by affidavit; but no
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costs of serving the same shall be allowed, except when served by
an ofiScer.

Sec. 317. The subpena shall bo directed to the person therein

named, requiring him to attend at a particular time and place, to

testify as a witness, and it may contain a clause directing the wit-

ness to bring with him any book, writing, or other thing under his

control which he is bound by law to produce as evidence.

Sec. 318. When the attendance of the witness before any officer

authorized to take depositions is required, the subpena shall be

issued by such officer.

Sec. 319. The subj)ena shall be served either by reading or by
copy, delivered to the witness, or left at his usual place of resi-

dence; but such copy need not contain the name of any other

witness.

Sec. 320. A witness shall not be obliged to attend for examina-

tion on the trial of a civil action, except in the county of his resi-

dence, nor to attend to give his deposition out of the county where

he resides, or where he may be when the subjDena is served upon

him.

Sec. 321. A witness may demand his traveling fees, and fee for

one day's attendance, when the subpena is served upon him ; and

if the same be not paid, the witness shall not be obliged to obey

the subpena. The fact of such demand and non-payment shall be

stated in the return.

Sec. 322. Disobedience of a subpena, or a refusal to be sworn or

to answer as a witness, or to subscribe a deposition, when lawfully

ordered, may be j)unished as a contempt of the court or officer, by
whom his attendance or testimony is required.

Sec. 323. When a witness fails to attend in obedience to a sub-

pena (except in case of a demand and failure to pay his fees), the

court or officer before whom his attendance is required, may issue

an attachment to the sheriff, coroner, or constable of the county,

commanding him to arrest and bring the person therein named be-

fore the court or officer, at a time and place to be fixed in the at-

tachment, to give his testimony and answer for the contempt. If

the attachment be not for immediately bringing the witness before

the court or officer, a sum may be fixed in which the witness may
give an undertaking with surety for his appeai'ancc. Such sum
shall be indorsed on the back of the attachment ; and if no sum is

so fixed and indorsed, it shall be one hundred dollars. If the wit-

ness be not i^ersonally served, the court may, by a rule, order him

to show cause why an attachment should not issue against him.
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Sec. 324. The pvinishment for the contempt mentioned in section

322 shall be as follows : When the witness fails to attend in obedience

to the subpena (except in case of a demand and failure to pay his

fees), the court or officer may fine the witness in a sum not exceed-

ing fifty dollars. In other cases, the court or officer ma}' fine the

witness in a sum not exceeding fifty nor less than five dollars, oi

may imprison him in the county jail, there to remain until he shall

submit to be sworn, testify, or give his deposition. The fine im-

posed by the court shall be paid into the county treasury, and that

imposed by the officer shall be for the use of the party for whom
the witness was subpenaed. The witness shall also be liable to the

party injured for any damages occasioned by his failure to attend,

or his refusal to be sworn, testify, or give his deposition.

Sec. 325. A witness so imprisoned by an officer before whom his

deposition is being taken, may apply to a judge of the Supreme

Court, Court of Common Pleas, or Probate Court, who shall have

power to discharge him, if it appear that his imprisonment is il-

legal.

Sec. 326. Every attachment for the arrest, or order of commit-

ment to prison, of a witness, by a court or officer, pursuant to this

chapter, must be under the seal of the court or officer, if he have

an official seal, and must specify particularly the cause of the ar-

rest or commitment; and if the commitment be for refusing to an-

swer a question, such question must be stated in the order. Such

order of commitment may be directed to the sheriff, coroner, or

any constable of the county where such witness resides, or may
be at the time, and shall be executed by commiting him to the

jail of such county and delivering a copy of the order to the

jailer.

Sec. 327. A person confined in any prison in this State may, by

order of any court of record, be required to be produced for oral

examination in the county where ho is imprisoned; but in all

other cases his examination must be by deposition.

Sec. 328. While a prisoner's deposition is being taken, he shall

remain in the custody of the officer having him in charge, who

shall afford reasonable facilities for the taking of the deposition.

Sec 329. A witness shall not be liable to be sued in a county in

which he does not reside, by being served with a summons in such

couiity, while going, i-eturning, or attending in obedience to a

subpena.

Sec. 330. At the commencement of each day after the first day,

a witness may demand his fees for that day's attendance in obe-
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dience to a subpena, and if the same be not paid, he shall not be

required to remain.

Sec. 331. Before testifying, the witness shall be sworn to testify

the truth, the whole truth, and nothing but the truth. The mode

of administering an oath shall be such as is most binding upon

the conscience of the witness.

III. Mode of Taking Testimony of Witnesses.

Sec. 332. The testimony of witnesses is taken in three modes:

1. By affidavit.

2. By deposition.

3. By oral examination.

Sec. 333. An affidavit is a written declaration under oath, made

without notice to the adverse party.

Sec. 334. A deposition is a written declaration under oath, made

upon notice to the adverse party for the purpose of enabling him

to attend and cross-examine ; or, upon written interrogatories.

Sec. 335. An oral examination is an examination in the presence

of the jury or tribunal which is to decide the fact or act upon it,

the testimony being heard by the jury or tribunal from the lips

of the witness.

IV. Affidavit.

Sec. 336. An affidavit may be used to verify a pleading, to prove

the service of a summons, notice, or other process in an action, to

obtain a provisional remedy, an examination of a witness, a stay

of proceedings or upon a motion, and in any other case permitted

by law.

Sec. 337. An affidavit may be made in and out of this State,

before any j^erson authorized to take depositions, and must be

authenticated in the same way, except as provided in section

111.

V. Depositions.

When to be used.

Sec. 338. The deposition of any witness may be used only in

the following cases

:

1. When the witness does not reside in the county where the action

or proceeding is pending, or is sent for trial, by change of venue

;

or is absent therefrom.
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2. When, from age, infirmity, or imprisonment, the witness is

unable to attend court, or is dead.

3. Wlien the testimony is required upon a motion, or in any

other case where the oral examination of the witness is not re-

quired.

Sec. 339. Either party may commence taking testimony by dep-

ositions, at any time after service upon the defendant.

Officers who may take them.

Sec. 340. Depositions may be taken in this State before a judge

or clerk of the Supreme Court, the Court of Common Pleas, or

Probate Court, before a justice of the peace, notary public, mayor,

or chief magistrate of any city or town corporate, or before a

master commissioner, or any person empowered by a special com-

mission ; but depositions taken in this State, to be used therein,

must be taken by an officer or person whose authority is derived

within the State.

Sec. 341. Depositions may be taken out of this State by a judge,

justice, or chancellor of any court of record, a justice of the

peace, notary public, mayor, or chief magistrate of any city or

town corporate, a commissioner appointed by the Governor of this

State to take depositions, or any person authorized by a special

commission from this State.

Sec 342. The officer before whom depositions are taken, must

not be a relative or attorney of either party, or otherwise inter-

ested in the event of the action or proceeding.

Sec. 343. Any court of record of this State, or any judge there-

of, is authorized to grant a commission to take depositions within

or without the State. The commission must be issued to a person

or persons therein named, by the clerk, under the seal of the

court granting the same, and depositions under it must be taken

upon written interrogatories, unless the parties otherwise agree.

Manner of Taking and Authenticating them.

Sec 344. Prior to the taking of any deposition, unless taken

under a special commission, a written notice, specifying the action

or proceeding, the name of the court or tribunal in which it is to

be used, and the time and place of taking the same, shall be served

upon the adverse party, his agent or attorney of record, or left at

Ills usual place of abode. The notice shall be served so as to

allow the adverse party sufficient time, by the usual route of

travel, to attend, and one day for preparation, exclusive of Sun-
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days and the day of service, and the examination may, if so stated

in the notice, be adjourned from day to day.

Sec. 345. AVhen the party against whom the deposition is to be

read is absent, or a non-resident of the State, and has no agent or

attorney of record therein, he may be notified of the taking of the

deposition by publication. The publication must be made three

consecutive weeks, in some newspaper printed in the county where

the action or proceeding is pending, if there be any printed in

such county ; and if not, in some newspaper printed in this State,

of general circulation in that county. The publication must con-

tain all that is reqvured in a written notice, and may be proved in

the manner prescribed in section 73.

Sec. 346. The deposition shall be written in the presence of the

officer taking the same, either by the officer, the witness, or some

disinterested person, and subscribed by the witness.

Sec. 347. The deposition so taken shall be sealed up and indorsed

with the title of the cause and the name of the officer taking the

same, and by him addressed and transmitted to the clerk, of the

court where the action or proceeding is pending. It shall remain

under seal until opened by the clerk, by order of the court, or at

the request of a partflto the action or proceeding, or his attorney.

Sec. 348. Depositions taken pursuant to this article shall be ad-

mitted in evidence on the trial of any civil action or proceeding

pending before any justice of the peace, mayor, or other judicial

officer of a city or town corporate, or before any arbitrators or

referees, and such depositions shall be sealed up, indorsed with the

title of the action or proceeding, the name of the officer taking the

same, and addressed and transmitted by such officer to such jus-

tice, mayor, or other judicial officer, arbitrator, or referees.

Sec. 349. When a deposition has been once taken, it may be read

in any stage of the same action or proceeding, or in any other ac-

tion or proceeding upon the same matter between the same parties,

subject, however, to all such exceptions as may be taken thereto

nnder the provisions of this title.

Sec. 350. Depositions taken pursuant to this article, by any judi-

cial or other officer herein authorized to take depositions, having

a seal of office, whether resident in this State or elsewhere, shall be

admitted in evidence upon the certificate and signature of such

officer, under the seal of the court of which he is an officer, or his

official seal, and no other or further act of authentication shall be

required. If the officer taking the same have no official seal, the

deposition if not taken in this State, shall be certified and signed
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by such officer, and shall be further authenticated either by parol

proof adduced in court, or by the official certificate or seal of any

secretary or other officer of State keeping the great seal thereof, or

of the clerk or prothonotary of any court having a seal, attesting

that such judicial or other officer was, at the time of taking the

same, within the meaning of this chapter, authorized to take the

same. But if the deposition be taken within this State by an officer

having no seal, or within or without this State under a special

commission, it shall be sufficiently authenticated by the official sig-

nature of the officer or commissioner taking the same.

Sec. 351. The officer taking the deposition shall annex thereto a

certificate showing the following facts :

That the witness was first sworn to testify the truth, the whole

truth, and nothing but the truth.

That the deposition was reduced to writing by some proper per-

son (naming him).

That the deposition was written and subscribed in the presence

of the officer certifying thereto.

That the deposition was taken at the time and jilace specified in

the notice.

Sec. 352. When a deposition is offered to ]|p read in evidence, it

must appear to the satisfaction of the court that, for any cause

specified in section 338, the attendance of the witness can not be

procured.

Sec. 353. Every deposition intended to be read in evidence on

the trial must be filed at least one day before the day of trial.

Sec. 354. The following fees shall be allowed for taking deposi-

tions in this State, viz: Swearing each witness, four cents; for

each subpena, attachment, or order of commitment, fifty cents ;
for

each hundred words contained in such deposition and certificate,

ten cents, and no more ; and such officer may retain the same until

such fees arc paid. Such officer shall also tax the costs of the

sheriff or other officer who shall serve the process aforesaid, and

fees of the witnesses, and may also, if directed by the persons en-

titled thereto, retain such depositions until the said fees are paid.

Exceptions to Depositions.

Sec. 355. Exceptions to depositions must be in wi-iting, specify-

ing the grounds of objection, and filed with the papers in the

cause

.

Sec. 35G. No exception other than for incompetency or irrele-
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vancy shall be regarded, unless made and filed before the com-

mencement of the trial.

Sec. 357. The court shall, on motion of either party, hear and

decide the questions arising on exceptions to depositions, before

the commencement of the trial.

Sec. 358. Errors of the court in its decisions upon exceptions to

depositions are waived, unless excepted to.

YI. Admission, Inspection, and Production of Documents, and Gen-

eral Provisions.

Sec. 359. Either party may exhibit to the other, or to his attor-

ney, at any time before the trial, any paper or document material

to the action, and request an admission in writing of its genuine-

ness. If the adverse party, or his attorney, fail to give the admis-

sion in writing, within four days after the request, and if the party

exhibiting the paper or document be afterward put to any cost or

expense to prove its genuineness, and the same be finally proved

and admitted on the trial, such costs and expenses to be ascertained

at the trial, shall be paid by the party refusing to make the admis-

sion, unless it shall appear to the satisfaction of the court there

were good reasons for the refusal.

Sec. 360. That any court, where an action is pending, shall have

power, on motion, and on ten days' notice thereof, to require the

parties to produce books and writings in their possession or power,

which contain evidence pertinent to the issue, in cases and under

circumstances where they might heretofore be compelled to pro-

duce the same by the ordinary rules of proceedings in chancery;

and if the plaintiff shall fail to comply with such order to produce

books or writings, the court, on motion as aforesaid, may give the

like judgment for the defendant as in a case of nonsuit; and, if a

defendant shall fail to comply with such order to produce books

or writings, the court, on motion as aforesaid, may give judgment

against him by default. Either party, or his attorney, may also

demand of the adverse party an inspection and copy, or permission

to take a copy of a book, paper, or document in his possession, or

under his control, containing evidence relating to the merits of the

action or defense therein. Such demand shall be in writing, speci-

fying the book, paper, or document, with particularity, to enable

the other party to distinguish it, and if compliance with the de-

mand, within four days, be refused, the court or judge, on motion

and notice to the adverse party, may, in their discretion, order the

adverse party to give the other, within a specified time, an inspec-
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tion and copy, or permission to take a copy of such book, paper,

or document ; and on failure to comply with such order, the court

may exclude the paj^er, or document, from being given in evidence;

or, if wanted as evidence by the party applying, may direct the

jury to presume it to be such as the party, by affidavit, alleges it

to be. This section is not to be construed to prevent a party from

compelling another to produce any book, paper, or document, when
he is examined as a witness ; -provided, however, that if the party

in possession of any such book, paper, writing, or document, shall

allege that the same, or any part thereof, is of mere private inter-

est, or of such character that the same ought not to be produced,

or an inspection or copy thereof allowed or taken, the court may,

in its discretion, on motion of either party, direct a private exam-

ination thereof by a master ; and, if the master shall find that such

book, paper, writing, or document shall contain matter pertinent

to the case, and proper to be produced, inspected, or copied, as

aforesaid, he shall report the same to the court, or a copy of such

part or parts as he may find pertinent to the case and proper to be

produced, inspected, or copied; and the book, paper, writing, or

document, or part thereof so reported, shall be admitted in evidence

on the trial, unless excluded by the court for proper cause.

Sec. 361. Either party, or his attorney, if required, shall deliver

to the other party, or his attorney, a copy of any deed, instrument,

or other writing whereon the action or defense is founded, or which

he intends to offer in evidence at the trial. If the plaintiff or de-

fendant shall refuse to furnish the copy or copies required, the

party so refusing shall not be permitted to give in evidence at the

trial, the original of which a copy has been refused. This section

shall not apply to any paper, a copy of which is filed with a plead-

ing, as provided for in section 117.

Sec. 3G2. Printed copies in volumes of statutes, code, or other

written law, enacted by any other State or territory, or foreign

government, purporting or proved to have been published by the

authority thereof, or proved to be commonly admitted as evidence

of the existing law in the courts or tribunals of such State, terri-

tory, or government, shall be admitted by the courts and officers

of this State, on all occasions, as presumptive evidence of such

laws. The unwritten or common law of any other State, territory,

or foreign government, may be proved as facts by parol evidence;

and the books of reports of cases adjudged in their courts may also

be admitted as presumptive evidence of such law.
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The English have a similar statute for the inspection of books,

etc., in the possession of the opj)ositc party.

In Hunt V. Hewett, 7 Exch. 236, 244, the principles governing

the practice are laid down, and it is said that the affidavits must

state with sufficient distinctness the reason of the application, and

the nature of the documents, in order that it may appear to the

court or judge that the documents are asked for the purj^osc of

enabling the j)arty ajDjDlying to support his case, not to find a flaw

in the case of the opponent.

The question is also discussed in Scott v. Walker, 2 Ellis & Bl.

555 ; 72 Eng. C. L. 555. Lord Campbell, C. J. :
" Whatever is in

the nature of a fishing application is to be resisted. But we ought

to grant one part of the apj)lication. I think, as I threw out in

the course of the argument, that where the defendant is in posses-

sion of documents which make out not his own case, but either the

case of the plaintiff, or the plaintiff's answer to the defendant's

case, the plaintiff is entitled to inspection. He is not entitled to

inspect that which merely makes out the defendant's case, any
more than the defendant is entitled to inspect documents of the

plaintiff, which merely make out the plaintiff's case." Coleridge, J.

:

" Whether a document supports the prima facie case of plaintiff, or

maintains it against the case of the defendants, the evidence is

equally in support of the plaintiff's original case, and, if so, is

within the principle of the act." Crompton, J. :
" The rule must be

taken to be, that the privilege of insiDCction is confined to those

cases where the information is wanted either to establish the plaint-

iff's original case, or to enable him to answer the defendant's case.

And it is a rule that a party is not to be allowed to look at the

evidence of his antagonist, merely for the purpose of picking holes

in the antagonist's case ; though he may have the inspection when
he seeks for evidence for establishing his own case. . . . No
doubt we must take it to be established law that a party is not en-

titled to say, ' If I saw my oj^ponent's books, I could find some
evidence.' That may possibly be done at equity, or under some
new law, but it can not be done under this act. But here the

plaintiff swears that he believes that entries, which he describes,

will appear in certain books, showing that the party charged was
not the plaintiff, but Parker. This is enough to call ujDon the

other party to deny that he has such entries. It is very important,

with a view to the practice at chambers, that the rule should be

well understood. One party asserts the existence of such entries
;

VOL. II—10
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the opposite party says that there are not any such books as some

of those described ; from this I collect that there are some such

entries in the other books. I do not see any reason why, in an

action for goods sold and delivered, the plaintiff should not have

inspection of the books in which he believes the articles are en-

tered to his credit. Here the plaintiff says that there are entries

to. the effect, which he describes ; that is not denied. No harm

can be done by making the rule absolute, provided it apply to such

entries only as comprehend the items in the particulars."

The rule in this case was as follows : And now comes the said

plaintiff, and moves the court here for a rule on said defendant,

that he show cause why the plaintiff and his attorney should not

be at liberty to inspect, at the office of the defendant's attorney,

the defendant's day-books, bill-books, cash-books, letter-books,

ledgers, and journals, commencing the 11th day of Julj^, A. d.

1848, down to and including May 17, 1852 ; and, if necessary, why

they should not be at liberty to take copies of, or extracts from,

such parts of the same as relate to the particulars of lien delivered

by the defendant in this case.

This rule is to be obtained on the affidavit of the party moving,

setting forth the reason why he should have this liberty, and the

evidence in support of his own case which he expects to find there.

The description must be distinct and definite as to the documents

or books to be inspected ; and also as to what the evidence is he

believes he will find there in support of his case.

The order made was the following :

And now come the said parties by their attorneys, and the court,

after hearing the evidence of the parties and the argument of

counsel on said rule, do order that the plaintiff and his attorney

be at liberty to inspect, at the office of the defendant's attorney,

any entries in the defendant's day-books, cash-books, and ledgers,

commencing on July 11, 1848, down to and including April 28, 1851,

which relate to the items of the particulars of lien delivered by

the defendant in this cause; and that plaintiff, upon notice

being given to his attorney, be at liberty, if necessary, to take

copies of, or extracts from, such entries.

The practice under this statute came up for consideration in the

case of Eiccard v. Blanuri, 4 Ellis & Black. 329 ; S. C, 82 Eng.

C. L. 328. Wightman, J. :
'• The order to inspect was made on the

application of the defendants in an issue, the substance of which

was whether the plaintiffs were interested in lands lying in the

manor of Lynton, sought to be inclosed. And the defendants
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propose to prove that the plaintiflFs, though lords of the manor,

are, as they say, not interested, because 151 acres of the waste land

in the manor had been allotted to a previous lord of the manor
under an agreement, on which he acted, and that he and the

plaintiffs, who claim under him, have actually enjoyed this allot-

ment. Whether, if that be established in fact, it will disprove the

issue, is not now the question. The defendants desire to prove it

;

and for that purj)ose they ask to inspect certain documents, which,

they contend, are relevant and important evidence to prove their

case. . . .

" But it is said that the plaintiffs are privileged from producing

these documents, or some of them, because they are their title-

deeds
; but, though a pai'ty can not in general inspect documents

forming the title of his adversary, there is an exception where the

party has an interest in them as proving, and where they are

evidence in su^jport of his own case. I think the present case falls

within that exception, and that the defendants could, by proper

proceedings, obtain a discovery of these documents in equity. If

the defendants have made out, as I think they have, that, by proj^er

steps, they could obtain the discovery in equity, we have jurisdic-

tion to order the inspection." Erie, J. :
" These ai'e the plaintiffs'

title-deeds ; but the inspection is not sought for the purpose of

seeking for a flaw in their title, but to prove the defendants' case

by showing the dealings with this property in reference to the

case which they set up. And still more clearly that is the case

with regard to the leases, etc. : they are documents which will

show that the plaintiffs, and those under whom they claim, acted

as owners of the 151 acres after the time when it is alleged they

were accepted as an allotment.

" I shall only further observe that the affidavits show such re-

luctance to permit an inspection of the title-deeds, as to lead me
to surmise that there may be parts of those deeds, containing mat-

ters not relevant to the present dispute, which the plaintiffs are

anxious to keep secret. If such is the case, they ought to be pro-

tected. Probably the true construction of the order is to confine

it to the inspection of the pai'ts relevant ; but it may be safer for

the plaintiffs to make an application to be permitted to seal up such

parts of the documents as they wish to keep secret, and which are

not relevant to the defendants' case." See also 95 Eng. C. L. 411,

679 ; Smith v. Duke of Beaufort, 1 Phil. 209 ; 2 Story Eq. (6 ed.)

986, sec. 1493a ; Collins v. Gresley, 2 Y. & J. 490 ; Sneider v. Man-
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gino, 7 Exch. 229 ; Grane v. Cooper, Wigram on Points of Dis-

covery, 246 ; Bolton v. Corporation of Liverpool, 1 M. & K. 88

;

Smith V. Duke of Beaufort, 1 Hare, 507
; Dos Santos v. Frietas,

Wigram on Points of Discovery, 165 ; Bluck v. Gomperty, 7 Exch.

67 ;
Child V. Eoe, 1 E. & B. 279 ; S. C, 72 Eng. C. L. 279 ; Attorney-

General t. Corporation of London, 2 Mac. & G. 247 ; Gamm v.

Parrott, 3 C. B., N. S. 47; S. C, 91 Eng, C. L. 47; 28 Eng. C. L.

271 ; 6 Ellis & Bl. 378.

In Baggott V. Goodwin, 17 Ohio St. 76, this question also came

under consideration in a little different form. The syllabus is as

follows : "Where, under the first clause of section 360 of the code,

the plaintiff moves the court to compel the defendant to produce

at the trial a writing claimed to be in his possession or power,

and there is no admission by the defendant in his pleadings of the

possession or control of such writing by him
;
and the defendant,

by his affidavit in response to the motion, denies alike the existence

and his possession or control of such writing, it is error for the

court to assume to decide in favor of the plaintiff, upon affidavits,

the question of fact thus made, and thereupon to render judgment

as by default against the defendant." On the coming on of the de-

fendants' affidavit aforesaid, the court ought to overrule the plaint-

iff's motion, and leave him to the resources afforded by the

ordinary rules of evidence. The court say :
" It will be seen that

the power conferred on the courts by this clause of section 360 of

the code, is a limited power—limited by the ordinary rules of pro-

ceedings in chancery in like cases and circumstances. ... In

2 Daniell's Ch. PL & Pr. 1375, it is said : 'As a general rule, the

plaintiff must be able to read, from the answer or affidavit, an

admission that the documents for which the motion is made are in

the defendant's possession at the time when the motion is made."

And on the next following page, it is said :
' It has always been

incumbent upon the plaintiff to show an admission of possession

of the required documents by the defendant ; and it does not ap-

pear that this practice is altered, though now the admission may
be by affidavit of the defendant, and not by answer.'" Barnett v.

Noble, 1 Jacob & Walk. 226 ; Ilaverficld v. Pyman, 22 Eng. Ch.

201 ; Heernan v. Midland, 4 Madd. Ch. 391 ; Watson v. Eenwick,

4 Johns. Ch. 381 ; Taylor v. Eiggs, 7 Curtis' Decisions, 713; Kelley

V. Eckford, 5 Paige, 548; Inman v. Hodgson, 1 Y. & J. 28.
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VII. Proceedings to Perpetuate Testimony.

Sec. 363. The testimony of a witness may be perpetuated in

the following manner :

Sec. 364. The applicant shall file, in the office of the clerk of

the Court of Common Pleas, a petition to be verified, in which

shall be set forth specially the subject matter relative to which

testimony is to be taken, and the names of the persons interested,

if known to the applicant ; and if not known, such general de-

scription as he can give of such persons, as heirs, devisees,

alienees, or otherwise. The petition shall also state the names of

the witnesses to be examined, and the interrogatories to be pro-

pounded to each ; that the applicant expects to be a party to an

action in a court of this State, in which such testimony will, as

he believes, be material, and the obstacles preventing the imme-
diate commencement of the action, where the applicant expects

to be the plaintiff.

Sec. 365. The court, or a judge thereof, may forthwith make an

order allowing the examination of such witnesses. The order

shall prescribe the time and place of the examination, how long

the parties interested shall be notified thereof, and the manner in

which they shall be notified.

Sec 366. "When it appears satisfactorily to the court or judge

that the parties interested can not be personally notified, such

court or judge shall appoint a competent attorney to examine the

petition, and prepare and file cross-interrogatories to those con-

tained therein. The witnesses shall be examined upon the inter-

rogatories of the applicant, and upon cross-interrogatories, where

they are required to be prepared, and no others shall be pro-

pounded to them ; nor shall any statement be received which is

not responsive to some one of them. The attorney filing cross-

interrogatories shall be allowed a reasonable fee therefor, to be

taxed in the bill of costs.

Sec. 367. Such depositions shall be taken before some one au-

thorized by law to take depositions, or before some one specially

authorized by the court or judge, and shall be returned to the

clerk's office of the court in which the petition was filed.

Sec 368. The court or judge, if satisfied that the depositions

have been properly taken, and as herein required, shall approve

the same and order them to be filed ; and if a trial be had between

the parties named in the petition, or their privies or successors in

interest, such depositions, .or certified copies thereof, may be given
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in evidence by either party, where the witnesses are dead, or in-

sane, or where their attendance for oral examination can not be

obtained or required ; but such depositions shall be subject to the

same objections for irrelevancy and incompetency as may be

made to depositions taken pending and action.

Sec. 369. The applicant shall pay the costs of all proceedings

under this chapter.

There are several objections to these provisions

:

1. A judge is authorized to do what a court alone is competent

to do. This is a fault often apparent in the code ; and grows out

of a servile copying of the New York code. We can not bring

our minds to believe that the constitution authorizes the legisla-

ture thus to clothe a judge out of court with the full powers of a

court.

2. This proceeding is to be had without making any parties de-

fendant. The order for the examination is to be made forthwith,

and the interests of parties are to be affected by an order made
ex parte, in a case in which their names are mentioned, but to

which they are not required to be made parties. This order then

is a nullity, since the code requires no service on the parties in in-

terest adverse to that of the applicant. This kind of examination

has ever been hold a judicial proceeding, and therefore the proper

parties ought to be before the court

It is true that provision is made for notifying them of the taking

of the depositions ; but whether this notice is ever given depends

upon the order of the judge ; as, if he thinks they can not bo

personally notified, the notice need not be given.

It is not possible that a party can be bound by such an ex parte

proceeding, or by depositions taken under it. And yet these

depositions, thus taken, may be used, if the party can not be

required to attend the trial ; and if he is out of the county where

the trial is had, he can not be required to attend ; and in such a

case, in a case where the witness is living in an adjoining county

to that where the trial is had, so that his deposition could be

easily taken, even under such circumstances, these ex 2^arte d(}\)o^\-

tions are to be used against a party; and his interests are to be

affected by such testimony. The whole proceeding is a judicial

anomaly, or would have been, before the code. This seems to

ignore the constitution. That depositions taken under such a

proceeding are a nullity, must be apparent to any lawyer who has

yet any Bound constitutional opinion, who yet recognizes the doc-
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trine that, before a person can be affected in his property or per-

son by a judicial proceeding, he must be a pai-ty to it, and have

an opportunity to be heard on every order, or motion, or judg-

ment by which he can be in any wise affected. This code pro-

vides that the whole evidence to maintain an action may thus be

prepared and taken in the absence of the adverse party. Is it

possible that he can be bound or affected by testimony so taken ?

We think not ; and it is not to be doubted that the courts will so

decide.

FOEMS.

1. SUBPENA FOR WITNESSES.

State of Ohio, County, ss.

To A B, C D, etc., G-reeting:

You, and each of you, are hereby commanded to be and appear

in your proper persons before the Court of Common Pleas, (or.

District Court,) within and for the said county of , on the

day of next, at eight o'clock a. m. of said day,* then

and there to testify what you know in a certain action pending in

said court, wherein A B is plaintiff, and C D is defendant; and this

you do under the penalty of the law.

Witness my hand and the seal of the said court, this day

of , A. D. 18 .

J D, Clerk.

In a subpena duces tecum, insert where the * is :
" and also that

you bring with you, and produce at the time and place aforesaid,

(here state the description of the book, deed, note, bill, contract, letters,

or other papers or document to be produced, so distinctly that the wit-

ness will be able to recognize the thing wanted;) and then and there

to testify, etc. (as in the above form.)

Upon a subpena duces tecum, a witness is bound to produce a

paper which he has in his actual custody, though the legal right

and property in such paper belongs to another.

The witness may be compelled to produce the winting or paper

which he has been required to bring forward, without being sworn.

Davis V. Dale, 1 Mood. & Malk. 514; S. C, 4 Car. & Payne, 335;

Somers v. Mosley, 4 Tyrw. 158; 2 Cromp. & Mee. 477; Perry v.

Gibson, 1 Adol. & Ellis, 48 ; Bull v. Loveland, 10 Pick. 9. The
question whether the witness is bound to obey and produce the
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particular paper will be considered when he is sworn, or when

brought up on atlaclnnent. Amey v. Long, 9 East, 485
;
Brad-

shaw V. Bradshaw, Russ. & Mylne, 358. Thus the court refused to

require the witness to produce a paper which the party had agreed

should remain in the hands of the witness for a particular pur-

pose, which the object of the subpena was to change. Bull v.

Loveland, 10 Pick. 9. An action will lie against a witness who

refuses to produce a paper in his actual possession ; and it is no

defense that the legal title to the paper is in another person.

1 Camp. 14.

Where the subpena is issued from the court, it must bear the

seal of the court and attest of the clerk. But any officer authorized

to take depositions may issue a subpena for witnesses to be and

appear before him. Sec. 318.

2. SUBPENA FOR WITNESS BY ONE TAKING DEPOSITIONS.

State of Ohio, County, ss.

To A B, C D, etc., Greeting

:

You, and each of you, are hereby commanded to be and appear

before the undersigned, a justice of the peace for said county, (or,

notary public, etc.,) at my office in the town (or, townshij)) of

, in said county, on the day of , a. d. 18 , at ten

o'clock A. M., then and there to testify what you know in a certain

action pending in the Court of Common Pleas, within and for the

county of , in the State of , wherein A B is plaintiff,

and C D is defendant; and this you will do under the penalty of

the law.

Witness my hand and seal, this day of , a. d. 18 .

Q Z, Justice of the Peace.

The subpena may be served by the sheriff, or coroner, or any

constable of the county, or by the party, or other person. If not

served by an officer, the service must be proved by the affidavit of

the person serving it. It must be served cither by reading it to

the witness, or by delivering him a copy thereof, or by leaving a

copy at his usual place of residence. The copy given to or left for

the witness need contain no name but his own.

3. RETURN BY AN OFFICER.

I served this subpena on the within named , by reading

the same to him, (or, by delivering to him a copy of the same ; or
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by leaving a duly certified copy of the same at the usual place of

residence of the said ,) on the day of ,
a. d. 18 .

L M, Sheriff, (or, Coroner; or. Constable.)

4. RETURN BY THE PARTY OR OTHER PERSON.

I, E F, being first duly sworn, do say that I served the within

subpena on the within-named , by reading the same to him,

(or, by delivering to him a copy thereof; or, by leaving a duly

certified copy thereof at his usual place of residence,) on the

day of , A. D. 18 ; and further he saith not.

EF.

Signed in my presence, and sworn to before me, by the said E F,

this day of , a. d. 18 .

This may be sworn to before any person authorized to admin-

ister oaths, as judge or justice, or in open court. When served by

an individual, no fees can be charged for service ; when served by

an officer the usual fees can be charged, and taxed in the bill of

costs. Sec. 316.

If the witness demand his traveling fees and the fee for one day's

attendance, when the subpena is served, the same must be paid, or

the witness need not attend. The officer must note this demand on

his return. This may be done by adding to the above return the

following, " and the said thereupon demanded his traveling

fee, and the fee for one day's attendance." It seems that this de-

mand may be made of the officer ; he, of course, can not be expected

to pay ; and the party can not know of this demand until the re-

turn of the subpina at the return of the court, when it will be too

late to make the tender, and procure the attendance of the witness.

Where the witness is subpenaed during term, his attendance can

not be rendered secure unless the fee is sent by the officer. This

provision will be found to work badly in practice ; the old rule was

the true one, protecting the witness as far as could be done with a

due regard to the speedy administration of justice. If the witness

were required to notify the party in time, then he might refuse to

attend unless his fees were advanced, without injustice to any one

;

but this notice to the officer can not generally reach the party until

it is too late to remedy the evil occasioned by the refusal of the

witness to attend.
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5. ATTACHMENT FOR CONTEMPT IN FAILING TO ATTEND AS A WIT-

NESS.

State of Ohio, County, ss.

To the Sheriff of County, Greeting

:

You are hereby commanded to attach , so as to have his

body before the Court of Common Pleas, within and for the said

county of , forthwith, (or, on the first day of the next term

thereof,) to answer unto the said State of Ohio for a certain con-

tempt by him lately committed, in not attending as a witness, after

having been duly served with a subpena in a certain case now pend-

ing, (or, lately pending,) in said court, wherein A B is plaintiff,

and C D is defendant; and further to do and receive what the said

court shall in that behalf consider. Hereof fail not, and have you

then and there this writ. .

Witness my hand, and the seal of said court, this day of ,

A. D. 18 .

J D, Clerk.

6. ENTRY OF witness' DEFAULT.

And now came the said A B, by ,
his attorney, and the

said E F being solemnly called to come forth and testify as a wit-

ness, in behalf of the said A B, in this action, came not, but made

default ; and thereupon, on motion of , counsel for the said

A B, it is ordered that his default be, and the same is hereby en-

tered.

7 MOTION FOR ATTACHMENT.

On motion of , counsel for the said A B, and it appearing

to the court that the said E E was personally served with a sub-

pena to attend this court as a witness in the case ofA B u. C D, on

behalf of the said A B, and that he has made default, it is there-

fore ordered that an attachment issue against the said E F for such

his contempt, returnable forthwith, (or, on the first day of the

next term of this court.)

The attachment should not issue unless the witness has been per-

sonally served with the subpena. If service was made by leaving

a copy at his residence, and he does not attend, a rule may be taken

on the witness to show cause why an attachment should not issue,

and in case it should appear that he knew of the service, and has

willfully and without suflScient excuse stayed away, he may bo at-
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tached for such contempt. This is expressly provided for by the

last clause of section 323.

8. RULE ON "WITNESS TO SHOW CAUSE.

On motion of
, counsel for the said A B, and it appearing

that the said E F was duly subpenaed by a copy left at his usual

place of residence, to be and appear at the present term of this

court, and testify in behalf of the said A B, in an action now pend-

ing in this court, wherein the said A B is plaintiff and C D is de-

fendant, and that he has made default, it is therefore ordered that

the said E F show cause, by the first day of the next term of this

court, (or, forthwith,) why an attachment should not issue against

him for not attending as a witness in said action, in obedience to

the command of the said subpena.

A copy of this order will be served on the witness in the same

manner as a summons is served, and he must attend, and show a

satisfactory reason for his failure to attend. He must show either

that he did not know of the service being made, or that it was im-

possible for him to attend after he was so informed, for want of

time, or other valid excuse. A service by copy, if known to the

witness, is as good and binding as a personal service ; and to refuse

to attend after such knowledge is as much a contempt as if the

service had been personal.

9. ENTRY OF HEARING ON THE RULE.

And now came as well the said State of Ohio, by
,
prose-

cuting attorney, as the said B F, in his own proper person, and

thereupon the said E F was duly examined in open court touching

his said contempt ; on consideration whereof, the court find that

the said E F had notice of the said subpena as aforesaid in time

to attend, and did, without any just cause therefor, refuse and

neglect to attend in obedience thereto, as such witness, at the

term of this court ; it is therefore ordered that an attachment issue

against the said E F, returnable forthwith.

If the witness does not appear, the entry will show that the rule

has been served, and that, on being called, the witness does not

appear, and then the order of attachment will issue of course.
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10. ENTRY ON DEFAULT.

And now came the said State of Ohio, by ,
prosecuting

attorney, and thereupon the said E F being three times solemnly

called to come and answer to the said rule, came not, but made

default; on consideration whereof, and it appearing to the court

that the said E F was duly served with a copy of the said rule, it

is ordered that an attachment issue against the said E F returna-

ble forthwith, (or, on the first day of the next term of this court,)

for not attending this court at the term thereof, a. d. 18 ,
as

a witness in the said action of A B u. C D.

If the attachment is returnable forthwith, the officer can not take

bail ; but if it is returnable on a future day, he may take bail for

the appearance of the party. The sum may be fixed by the court

;

if not so fixed, it must be in

11. sheriff's return.

As commanded by this writ, I attached the within-named E F,

and have here his body in court, to answer for the said contempt.

Dated this day of , a. d. 18 .
•^ L M, Sheriff.

12. RETURN WHERE BAIL IS TAKEN.

As commanded by this writ, I attached the body of the within-

named B F, on the day of , 18 ,
and thereupon the said

E F, with G H as his surety, entered into an undertaking to the

State of Ohio, in the sum of $100, for his appearance; which un-

dertaking is herewith returned. ^ ,. ^, .^L M, Sheriff.

13. ENTRY OF HEARING AND JUDGMENT ON THE ATTACHMENT.

And now came as well the said State of Ohio, by
,
prose-

cuting attorney, as the said E F, in his own proper person
;
and

thereupon the said E F was duly examined in open court, touching

his said contempt ; on consideration whereof the court do find that

the said E F was guilty of the said contempt, in not attending as

a witness in behalf of the said A B, at the term of this court,

A. D. 18 , in an action wherein the said A B was plaintiff, and one

C D was defendant, in obedience to a subpena duly served on the

said E F ; it is therefore ordered and adjudged that the said E F

pay a fine of $ for this his contempt, and the costs of this

attachment.

The fine can not be over $50 for disobeying a subpena. Sec. 324.
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14, ENTRY WHERE WITNESS REFUSES TO BE SWORN, TESTIFY, OR
SIGN DEPOSITION.

And now came the said E F, in his own proper person, and,

having been called as a witness in the action ofA B u. C D, on the

trial thereof in the court at its present term, refused to take the oath

and be sworn as a witness to testify on the said trial, (or, to answer
as a witness ; or, to subscribe his deposition, taken before the un-

dersigned, in an action pending before the Court of Common Pleas,

within and for the county of , and State of Ohio ;) and there-

upon the said E F was personally examined in open court, under
oath, touching his said refusal to be sworn as aforesaid (or, to tes-

tify ; or, subscribe his said deposition as aforesaid ;) on considera-

tion whereof the court here do find (or, I do here find) that the

said E F is, by his said refusal to be sworn, (or, testify; or, sub-

scribe his deposition,) as aforesaid, guilty of a manifest contempt
of court ; it is therefore considered and adjudged that the said

E F, for this his contempt, be fined in the sum of $ , and also

that he pay the costs of this order.

Or, that the said E F be imprisoned in the jail of this county,

there to remain until he shall submit to be sworn as such witness

(or, testify as such witness ; or, subscribe said deposition.) or be
otherwise discharged by due course of law ; and it is further or-

dered that the said E F pay the costs of this proceeding.

This authority is given by section 324 of the code. This order,

when made in court, will, of course, justify the sheriff to keep the

party in custody. The sheriff must have in his possession a certi-

fied copy of the order. Where the order is made out of court, on
taking depositions, the officer must issue his order or mittimus, di-

rected to the keeper of the jail, reciting the order, and requiring

the jailer to imprison him, as is above recited in this order. A
mittimus can easily be framed from the above entiy and the usual

form in the statute.

Where contempt consists in refusing to answer, the order must
recite the question which the witness refuses to answer, and this

question must be included in the order for his inprisonment. The
form above, in that case, will have to be varied somewhat, as

—

The said E F, having been called and sworn as a witness, on

the trial of the case of A B, plaintiff, v. C D, defendant, in this

court, at the term thereof, a. d. 18 , (or, at its present term,)

and having been asked, (here state the question as propounded,) re-
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fused to answer the same ; and thereupon the said E F was put to

the bar of the court, and personally examined, etc. (as in the

last form.)

15. OATH OP A WITNESS.

YoU; (and each of you, ivhere there is more than one,') do solemnly

swear (or, affirm,) that you will testify the truth, the whole truth,

and nothing but the truth, in the case now here pending before

the court and jury, wherein A B is plaintiff, and C D is defendant,

and this you do as you shall answer unto God, (or, under the pains

and penalties of the law against perjury.)

When the case is on trial before the court, the words " and jury "

will be omitted. Where the oath is administered to a witness on

taking his deposition, the form will be :
" In a certain action now

pending in the Court of Common Pleas, (or. District Court,) within

and for the county of
, and State of Ohio."

The oath, by section 331, must be administered in that way in

which the witness considei's it the most binding on his conscience.

Hence he may be sworn on the Bible, Evangelist, or the Penta-

teuch, or in any other form which is most binding on the conscience

of the witness.

16. AFFIDAVITS.

And now came the said C D, defendant, and produced E F, of

lawful age, who, being first duly sworn, deposeth and saith that,

(Jiere state his testi?nony, as in a deposition where no interrogatories are

put ;) and further he saith not.

E F.

And thereupon the said C D produced G H, of lawful age, who,

being first duly sworn, dej)oseth and saith, etc.

And so proceed, until all the affidavits are taken. The officer

will then add his certificate

:

I, L M, justice of the peace, do hereby certify that the above-

named E F and G H were by me sworn to the truth of the several

affidavits above, by each of them respectively subscribed, and did

subscribe the same in my presence.

Given under my hand, this day of , a. d. 18 , at

, in the said county of

Q Z, Justice of the Peace.
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If there be but a single affidavit, the certificate will be as fol-

lows :

Subscribed in my presence, and sworn to before me, this

day of , A. D. 18 , at , in said county of

Q Z, Justice of the Peace.

An affidavit under the code has a fixed character. It is one of

the means of obtaining the testimony of a witness. Hence a wit-

ness testifies by affidavit as much as by deposition. The facts stated

in it must therefore be only such as he could testify to, if called as

a witness on the stand. All affidavits under the code must partake

of this character. Wherever facts are to be proved by affidavits,

the same can only be made known by the persons knowing the

facts ; and the affidavit on its face must show that the witness is

speaking of what he knows, and not of what he has been informed.

Unless this is the case, the affidavit can not be read ; as hearsay

can no more be evidence in an affidavit than in a deposition, or on

an oral examination. The affidavit is a substitute for an oral ex-

amination on the same point, and should contain nothing but what

it would be competent for the witness to testify to, if his exam-

ination was taken oi^ally, instead of ex parte and in wi'iting.

If the affidavit is taken to be used in a case in court, the caption

should state the State, county, court, and case, and the particular

motion in that case on the hearing of which it is to be used. Un-

der the New York practice, there is great strictness in the form of

affidavits ; but our courts will probably hold that, in form, it will

be sufficient, if from the whole affidavit, the name of the case and

court can be ascertained, in which it is to be used. Section 336

shows when they may be used ; and section 337 shows before whom
they may be sworn—before any person authorized to take deposi-

tions. Blake v. Lacy, 6 Pr. 108, 178.

As to certainty required in affidavits, see Yan Wyeck v. Eeid,

10 Pr. 366. Where a party swears he did not receive a notice,

the affidavit to prove the notice must state time and manner, so

that an indictment for perjury could lie upon it, if not true.

" The venue." says Johnson, J., in Lane v. Morse, 6 Pr. 394, " is

an essential part of every affidavit. It is prima facie evidence of

the place where it was taken." Belden v. Devoe, 12 Wend. 225,

note ; 3 Hill, 461. An affidavit should show, upon its face, that it

was made before some officer competent to take affidavits, and

within some place where he was authorized by law to administer

a,n oath. This, at least, would seem to be necessary, to show a
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legal verification. No presumption arises that an affidavit has

been made at any particular place within the State ; nor, indeed,

that it is made within the limits of the state, where no place is

mentioned.

Depositions.

17. NOTICE TO TAKE DEPOSITIONS.

State of Ohio, County, S5 .•

To A B, C D, etc., Greeting

:

You are hereby notified that the said A B, plaintiff, will proceed

to take the depositions of witnesses in this action, at the office of

, in the town of , county of , and State of
,

on the day of , a. d. 18 , between the hours of ten a. m.

and nine p. m., with authority to adjourn from day to day till all

such depositions shall have been taken.

Dated this day of , a. d. 18 .

AB.

A copy of this notice must, in all cases, be served on the adverse

party, his agent or attorney of record, or left at his usual place of

abode, at least the day before the depositions are to be taken. The
party is to have one day for preparation, exclusive of Sunday;

hence it would seem that a notice served in the afternoon, to take

depositions the next morning, would not be sufficient. Twenty-

four houi's probably ought to intervene between the time of serv-

ing the notice and the hour fixed for taking the depositions. So,

at least, the District Court once' held in the Seventh District,

though, on a moi'e careful examination of section 3-14, it would

seem that the one day allowed for prejDaration must be exclusive

of the day on which the notice is served. Indeed, it seems clear

that a whole day must, in all cases, intervene between the day on

which the notice is served and the day on which the depositions

are to be taken. This is the case where no travel is required

—

where the depositions are to be taken in the same place where the

parties reside.

Time must also be given sufficient to enable the part}^, by the

usual route of travel, to attend. This time must be exclusive of

the day allowed for preparation. Hence, where the j^arties are re-

quired to travel any distance, the notice must be sei"ved so as to

leave two days between the service and the taking of the deposi-

tions—one day for preparation, and the other for travel—as there

are no fractions of a day. The time allowed for travel must, of
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course, no longer depend upon distance^ but upon the facilities for

travel. "Where a party will be compelled to travel by his own con-

veyance, a day for every twenty-five miles would not be unreason-

able
;
where he can travel by stage or steamboat, allowance must

be made according to the speed traveled over by this mode of con-

veyance. Time should also be allowed for the contingencies, and
mishaps, and delays usually incident to the kind of conveyance in

use on the route. The party is bound to use the usual mode of

conveyance ; he may use his own, where there is no speedier mode
of travel ; next the stage, steamboat, and railroad. Unless this

construction is given to the code, the old rule, of one day for every

twenty miles of travel, had best be adopted at once.

There is some doubt on the wording of the statute, whether any
but a party can be notified by a notice left at his usual place of

abode. It may be served on the party, Ms agent, or attorney, or

left at his usual place of abode. The word " Ms " before "agent"
and "usual," manifestly refers to the same antecedent, and that is

the word jyarty. Hence no service but a personal one can be made
on an agent or attorney ; and this is in conformity to the prior

legislation on this subject.

If service as above can not be made, it may be done by a notice

published in a newspaper, as is provided in section 345. The
printed notice will, of course, be just a copy of the written one.

Its publication may bo proved by the affidavit of the printer or

publisher of the paper, as is provided in section 73.

18. FORMS FOR DEPOSITION.

Depositions of witnesses taken to be used in an action pending
in the Court of Common Pleas, (or. District Court,) within and for

the county of
, in the State of , wherein A B is plaintiff,

and C D is defendant, in pursuance of the notice hereto attached,

and at the time and place therein stated. The said A B, plaintiff,

appeared on his own behalf, (or, by , his attorney,) and the

said C D appeared in his own behalf, (or, by , his attorney
;)

or, if the adverse party does not appear, 7iothing need he said as to

Ms appearance.)

And thereupon the said A B produced the following witnesses in

order, to wit

:

G H, of lawful age, who, being first duly sworn, deposeth and
saith, etc.

Also, H I, who, being first duly sworn, deposeth and saith, etc.

VOL. II—11
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Where the witness is examined by questions, the form will be as

above, adding after " saith," " in reply to the interrogatories pro-

pounded, to wit," etc.

I, L M, justice of the peace within and for the county of

in the State of
,
(judge, notary public, etc.,) do hereby cer-

tify that the above-named E F, G H, etc., the witnesses whose

names are severally subscribed to the foregoing depositions, were

by me first duly sworn, (or, affirmed,) to testify the truth, the whole

truth, and nothing but the truth, in the case aforesaid, and that

the depositions by them respectively subscribed were reduced to

writing by me, (or, by the witness, or by some other person, whose

name must he (jiven,) and that the said depositions were so reduced

to writing, and subscribed by the respective witnesses in my pres-

ence ; and the same were taken on the day of ,
a. d. 18

,

and at the office of , in the town of , in the county of

, and State of , as specified in the notice hereto attached.

The certificate is by the code required to be in the above form,

wherever they may be taken, whether within or without the State.

The old statute did not prescribe any form of certificate for deposi-

tions taken out of the State.

The mode of proving the official character of the officer is pointed

out in section 350. The official character of the person before whom
any depositions are taken must be proved by the certificate of the

officer in whose custody the records are which evidence that official

character. A clerk of the court can not give the certificate, unless

there is record evidence of that official character in his office.

19. EXCEPTIONS TO DEPOSITIONS.

And now comes the said C D, by , his attorney, and ex-

cepts to the reading, on the trial of this action, of the depositions

of E F, G H, etc., purporting to be taken before one ,
a jus-

tice of the peace within and for the county of ,
in the State

of , for the following reasons :

1. Because the certificate of the said justice is defective in this

—

that it does not show, (Jiere state defect.')

2. Because no sufficient notice was given of the time and place

of taking the same.

3. That the official character of the said justice is not properly

proved.

{And any other reason may be added which exists.)
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This motion must be filed with the papers before the commence-

ment of the trial.

20. COMMISSION TO TAKE DEPOSITION.

Sec. 343. This section provides for taking depositions under a

commission, which can be granted by any court of record, or any

judge thereof The depositions must be taken on interrogatories,

unless the parties otherwise agree. As no notice is required to be

given of the taking of depositions under such commission, the ad-

verse party ought to have notice of the application for the com-

mission, and of the names of the witnesses to be examined. The

application should be made in writing, supported by affidavits,

showing that the action is pending, the names of the witnesses, if

known, their places of residence, and the materiality of their testi-

mony, as he is advised. 2 Hall, 502 ; 6 Cowen, 209 ; 2 Johns. Cas.

68, 285 ; 1 Wend. 65. So also the notice must contain the names

of the proposed commissioners. The affidavit may be made by

any one who knows the facts. 7 Wend. 513 ; 1 Cowen, 210.

The code points out no practice for making such an appoint-

ment ; the above rules are copied from the practice in New York,

which seems to be a reasonable one.

21. NOTICE OF APPLICATION.

The said A B, plaintiff, is hereby notified that the said defendant

will apply to the Hon. W V P, one of the judges of said court, at

his office in , county of , on the day of , a. d.

18 , at ten o'clock a. m., for the grant of a commission directed

to , of , in the county of , and State of
,

authorizing them to take the depositions of L M, N O, etc., to be

used on the trial of this action.

22. MOTION.

And now comes the said C D, by E F, his attorney, and moves

the Hon. W V P, one of the judges of the said court, (or, the court

here,) to grant a commission to G H and I K, of ,
in the

county of , and State of ,
authorizing them, or either

of them, to take the depositions of L M, N O, etc., to be used as

evidence on the trial of this action.
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23. ORDER.

And now comes the said C D, by E F, his attorney, and the

said A B, by , his attorney, and thereupon the motion of the

said C D came on to be heard before me, W V P, one of the judges

of said court, on the said original motion, notice to the said A B,

the affidavits of the said C D, etc., and the interrogatories prepared

by the said C D ; on consideration whereof, it is ordered that a

commission be issued by the clerk, and under the seal of said

court, authorizing and requiring the said G H and I K, or either

of them, to examine under oath the said L M, N O, etc., on the

interrogatories here filed, and that they reduce such examination

to writing, and cause the same to be subscribed by said witnesses,

and return the same, with the interrogatories, to this court at the

earliest opj)ortunity.

This form will answer also for an order made in court. The

order itself, under the seal of the court, would answer as a com-

mission, though the following is given as a form in the books

:

24. FORM OF COMMISSION.

State of Ohio, County, ss.

To WN:
Know you, that you have been appointed, by the order ofthe Hon.

W Y P, one of the judges of the Court of Common Pleas, within

and for the said county of
,
(or, by the Court of Common

Pleas, within and for the said county of ,) and are hereby

vested with full power and authoritj" to examine, under oath, on

the interrogatories hereto attached, L M, N O, etc., and that hav-

ing reduced such examination to writing, and caused the same to

be subscribed by the witnesses, you do return the same, closed up,

together with this writ, to this court, with all possible dispatch, to

be used on the trial of a case now pending in said court, wherein

A B is plaintiff, and C D is defendant.

Witness my hand and the seal of said court, this day of

, A. D. 18 .

D, Clerk.

25. RETURN OF CO.MMISSION.

According to the command of tlie within writ, wo caused the

said L M, N O, etc., to come before us on the day of
,

A. D. 18 , at ^ in the county of , and State of
,
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and having first duly sworn the said L M, N O, etc., to testify the

truth, the whole truth, and nothing but the truth, in the said action,

we proceeded to examine them on the interrogatories attached to

the said writ, and reduced their answers thereto to writing, and

caused the said witnesses to subscribe the same in our presence

;

which examinations so taken, reduced to writing, and subscribed,

are herewith returned.

The deposition, and writ, and interrogatories must be sealed up,

and indorsed with the name of the court, case, etc.

26. INDORSEMENT.

A B, pkintiff,
j (.^^^^^^ ^^

C D, defendant, j deposition in said action.

To JD,
Clerk of Court of Common Pleas,

Cincinnati,

Ohio.

The decisions on this subject may be found arranged in 2 Phillips

Ev., by Cowen & Hill, 32.

No notice need be given of the taking of such depositions, as

may be seen by an examination of section 344 of the code. No
notice is there required, excej^t when the depositions are taken

under a special commission. Indeed the parties are not expected

to be present. The examination is made by the court, through its

commissioners, on interrogatories of the parties, prepared and left

with the court. Commissions are designed to meet cases where
notice can hardly be given—where witnesses can not attend, etc.

;

though there are very few cases where this mode need be adopted,

unless where the witnesses are at a great distance or in a foreign

land. In such cases, the great distance will almost prevent the

possibility of giving a notice, and being able to comply with it in

taking them. So where the witness is constantly changing his

residence, it may be more certain to have recourse to a commission.

27. DEMAND TO INSPECT BOOKS, ETC.

The said plaintiff is hereby notified that the said defendant de-

mands an inspection, and permission to take a copy of, (Jiere de-

scribe the book, papers, document, etc., referred to, so as to identify

beyond dispmte,') at such time and place as the said plaintiff shall
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appoint ; or, if the said plaintiff is willing, at bis house, on the

day of , A. D. 18 , at one o'clock p. m.

Dated this day of , a. d. 18 .

C D.

I, E F, being duly sworn, say that I delivered a copy of tha

above notice and demand to the said A B, on the day of
,

A. D. 18 .

E E.

Subscribed in my presence, and sworn to before me, at my office

in , in said county of , this day of , a. d. 18 .

Q Z, Justice of the Peace.

28. NOTICE OP MOTION TO A JUDGE OR COURT.

The said A B, plaintiff, is hereby notified that the said C D will

apply to the Hon. W V P, one of the judges of the said court, (or,

to the said Court of Common Pleas, at the next term thereof, in said

county,) for an order requiring the said plaintiff to permit the said

defendant to inspect and take a copy of, (here describe the book, etc.,

so as to enable the other party to distinguish it.)

Dated this day of , a. d. 18 .

C D.

I, E F, being duly sworn, do depose and say that I delivered to

the said A B, a copy of the above notice, on the day of
,

a. d. 18 .

EF.

Subscribed in my presence, and sworn to before me, at the town

of , in said county of , this day of , a. d. 18

Q Z, Justice of the Peace.

29. MOTION.

And now comes the said C D, defendant, and moves the Hon.

"W y P, one of the judges of the said court, (or, the said Court of

Common Pleas,) for an order on the said A B, plaintiff, to permit

the said C D to inspect and take a copy of, (Jiere describe the book.,

etc., as in notice,) and which said inspection is necessary to enable

the said C D to defend the said action of the said A B, and the said

C D saith that the said action is brought, etc. (Jiere set forth the

object of the action, the nature of the defense and how the book, docu-

ment, etc., sought to be inspected, is material to the defense of the de-

fendant.)
C D.
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The said C D, being first duly sworn, deposeth and saith that

the several matters and things contained in the said motion are

true in substance and in fact.

C D.

Subscribed in my presence, and sworn to before me, at ,
in

the said county of , on this day of , A. d. 18 .

Q Z, Justice of the Peace.

The New York practice requires a petition, but our code speaks

of a motion. The facts, however, which show the right of the

party to an inspection of the document, book, etc., ought to be

embodied in the motion. The applicant must state the particulars

of which a discovery is sought, and enough to satisfy the court that

it is in the power of the opposite party to furnish it, and that it is

material for the support of the claim or defense of the ajjplicant

that it should be made. Bosworth, J., Hoyt v. American Exch.

Bank, 8 Pr. 89, 93
;
Stanton v. Del. Mut. Ins. Co., 2 Sandf 662. He

has no right to have a general inquisitorial examination of all the

books, papers, and documents of his adversary, with a view to as-

certain if perchance something can not be found which will pos-

sibly aid him. lb. 93.

Again : If either party applies under the code, he should be re-

quired to make a case as strong and urgent as is deemed necessary

to entitle him to a production and deposit of books, papers, and

documents, instead of sworn copies. Neither reason, principle, or

policy demands that a party's books and papers, or any part of

them, should be submitted to the inspection of his adversary,

when the court would not order them to be deposited, in order

that they might be inspected. Such an order should be made only

in those cases in which an order for production and deposit would

be granted, unless an inspection was ordered as a substitute for

deposit, on the sole ground that a deposit and production would

be a substantial inconvenience to the owner of the books, papers,

and documents, and would be of no benefit to the applicant be-

yond that which an inspection would confer. lb. 94. Affidavits

may be used to show the propriety of the inspection, if the party

is not able to swear to the facts necessary to prove it. Exchange

Bank v. Monteith, 2 Code, 148.

The adverse party has a right under oath to answer this motion,

and if he answer, distinctly and unevasively, that as to all, or any

of the papers, or documents, or entries, of which a discovery is
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sought, there are no such papers or documents in his possession,

or under his control, and that there are no entries relating to the

specified subject matter, or except such as he has furnished copies

of, the applicant must abide by the answer, so far as the proceed-

ings for a discovery are concerned. If dissatisfied with the result

of the proceedings, he must examine him as a witness, or rely on

such other evidence as he may be able to command. lb. 93. The

answer of the adverse party will, of course, depend on the facts.

He can furnish copies under oath of such as he admits he has, and

then put in an answer to the motion, denying that he has in his

possession, or under his control, any other of the documents or

entries of which a discovery is sought. ISTo form need be given

for this answer, as it could be of no aid or use to the pleader.

The answer must be positive. Southard v. Dwight, 2 Code, 83.

This order may be made at any time during the pendency of

this suit. Miller v. Mather, 5 Pr. 160. It has been made after a

cause was partly heard. Mechanics Bank v. James, 2 Code, 46.

The order will be granted to enable a defendant to prepare his de-

fense. Powers V. Elmendorf, 2 Code, 344.

The only discretion which the court can exercise, under this sec-

tion of the code, is in determing whether it will order the inspection

to be given at all. If it gi-ants a discovery under this section, it

has no discretion in directing the manner in which it is to be made.

An inspection is to be given at all events, and the only alterna-

tives that can be presented to the party against whom the mo-

tion is made are, either to give a copy, or submit to the incon-

venience of allowing the petitioner to make a copy. 8 Pr. 94.

Where the sworn copies, furnished in obedience to an order for

a discovery, indicate that the discovery may not be complete, it is

proper for the petitioner to apply for a further order, based on the

retui'n and previous proceedings, or on them and further affidavits

;

for an order requiring the opposite party to show cause, at a time

to be named, why sworn copies should not be furnished of such

other entries, papers, or documents, relating to the points as to

which a discovery had been ordered, as the return and other pa-

pers may induce the court to believe to be in his possession or con-

trol ; and unless the possession or control of such papers and docu-

ments, or the existence of such entries, be explicitly and unequiv-

ocally denied, a peremptory order would be granted. lb. 95.

These cases show that the court may permit the party to furnish

sworn copies, and so decline to make the order ; and then still
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issue it, if it has reason to believe that all documents are not dis-

closed.

Either the motion or affidavit ought distinctly to state what the

document, paper, or book will show ; because, on a refusal to pro-

duce it, the party applying may read his own affidavit as evidence,

in lieu of the book, paper, or document, sought to be discovered.

20. ORDER.

And now comes as well the said defendant as the said plaintiff,

and thereupon the motion of the said defendant for the inspection

of certain documents came on to be heard before me, W Y P, one

of the ju*dges of the said court, {leave this out, if before court,) on

the day of , a. d. 18 , at any residence in
, upon

the original motion, the answer of the said A B, and affidavits;

on consideration whereof, it is ordered that, within days from

this date, the said A B do give to the said C D an inspection, and

copy, or permit the said C D to take a copy, of the said (here de-

scribe the documents.') -

Done this day of , A. d. 18 .

L M, Judge.

If the party offers sworn copies, the entry may show that fact,

and then reserve to the applicant the right to apply further, in

case, he shall find that the copies furnished do not cover all the

ground embraced in his motion.

CHAPTER XXYIII.

ISSUE.

Sec. 260. What is an issue ? An issue is where a fact or conclu-

sion of law is maintained by one party and controverted by the

other. They are of two kinds

—

First, of law; secondly, of fact.

An issue offact arises

—

1. Upon a material allegation in the petition denied by the an-

swer.
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2. Upon a set-off or counter-claim presented in the answer and
denied by the reply.

3. Upon material new matter in the answer or reply, which is

considered as controverted by the opposite party without further

pleading.

This section is nothing more than the old common-law definition

of an issue, and hence must be construed as issues heretofore were
construed. In Gould's Pleading, 302, it is thus defined: "An issue

in pleading is defined to be a single^ certain^ and material point,

issuing out of the allegations of the parties, and consisting regularly

of an affirmative and negative. The word issue., (exitus,) in the sense

in which it is applied to pleading, signifies end, termination, or

conclusion ; and is thus aj^plied, because an issue brings the plead-

ings to a close."

The above definition comprehends as well issues of laio as issues

of fact. As to the former, it brings into question the legal suf-

ficiency of single fact only.

According to the strict original rule of the common law, every

issue in fact must consist of a direct affirmative allegation on one

side, and a direct negative on the other. Thus, if a defendant

pleads that his co-defendant is dead, a replication that he is alive

does not form a proper issue. The rej)lication should be that the

co-defendant is not dead.

It will be seen that this language is substantially the same as

the code. A fact is maintained by the one, and controverted and
denied by the other. This, of course, demonstrates that the issue

must be single and certain. And an issue of fact must be on a

material fact or allegation. It will thus be seen that issues on the

petition arc just what they ever were on a declaration. The issue

must be on a single fact, and that fact a material one ; otherwise

the pleadings present an immaterial issue, which a court never will

waste time in trying. The same remark is also true of any issue

taken on a set-oft' or counter-claim ; the answer for this purpose is

regarded in the light of a petition, and the reply to it is like an

answer containing a denial, or new matter constituting a defense.

So an issue is raised upon material new matter in the answer or

reply. The matter contained in the answer must be material, and

it must be'single, presenting together what constitutes an ansAver,

or bar to the cause of action set forth in the petition. This shows

that the code gives no color to the loose notion that strictness in

pleadings is no longer necessary; whereas the whole code, not

onl^' from this chapter on issues, but from that on the answer,
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requiring defenses to be be pleaded singly, looks to precise and

strict issues as the result of the pleadings. Indeed, the code is

stricter than the old practice, since defenses must now be pleaded,

or answered, which before might have been proved under issues,

which technically were but a denial of facts set forth in j)laintiff'

s

declaration.

And this language seems to cramp the pleading in a case in equity

down to the strict rules of common law, compelling the pleader in

his answer to deny, generally or specially, all or some of the

material allegations in the petition, and set up new matter as in a

plea at law, and not as in an answer in chancery. The code bor-

rows the language of a court of equity, but adopts the definitions

of a court of law. Whether equity causes can be successfully

defended under this Procrustean system, is a matter of great doubt,

and worthy of the gravest consideration. In a chancery case, the

issues must be the same as in action at law

—

single, certain, and

material. That there is difficulty in carrying out the code in this

particular, is clear from the fact that, in a judicial career of over

two years under the code, we have never seen the pleadings in a

case in equity, which could be upheld within the strict letter and

language of the code. And courts have been compelled to hold that

this language must be expounded according to the two previous

systems—either as language applied to pleadings at law or in

equity—according to the nature of the case.

Such, then, must be the issues in a case, before court can be called

upon to proceed to the next step

—

a trial.

CHAPTER XXIX.

TEIAL.

I. What is a Trial?

Sec. 262. A trial is a judicial examination of the issues, whether

of law or of fact, in an action.

" This section is, so far as an issue of fact is concerned, merely

declaratory of the existing law. 3 Blk. Com. 330. It is true it in-
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eludes the examination of issues of law, as well as of fact, within

its definition, so that what was formerly an argument or hearing is

now a tinal. This is the only difference between a trial under the

code, and under the former system." Per Gridley, J., Dodd v.

Curry, 4 Pr. 123.

Issues of Law.

Issues of law must be tried by the court, unless referred under

the provisions of section 281. The trial on a demurrer must be fol-

lowed by judgment, unless the court grant a new trial, with leave

to amend the pleading. It is not seen how, under the code, the

right to amend can otherwise be reached ; there has been a trial

and verdict by the court on the issue presented ; and so long as

this verdict stands, so long there can be no amendment—no further

trial. The code, after calling the decision on a demurrer, a trial,

makes no provisions whatever for a judgment on this curious ver-

dict ; and yet the party can not answer over without the leave of the

court. There is a sort of implication that judgment may be ren-

dered under section 376, providing for judgments upon a failure to

answer. It is to be supposed that an issue of law in a case shall bo

first tried, though our code, unlike that of New York, makes no

provision for this matter. It is supposed, however, that the court

can exercise its own discretion in the matter, and try first which-

ever it chooses. As both issues of law and fact can not be submit-

ted to the same tribunal, and tried at the same time, the court is

compelled to dispose of all legal questions before it can say that

there is anything for a jury to pass upon. Issues of law must,

therefore, be first tried.

Issues at law may be referred, by the consent of the parties in

writing, or orally, in open court, to referees, and they are substi-

tuted for the court, as a tribunal selected by the parties. The re-

port of the referee on the law must be conclusive. The tribunal

is of the parties' own creation, and they must abide b}^ its decision.

Brown v. Clay, 31 Maine, 518.

Issues of Fact.

Sec. 263. Issues of fact, arising in actions lor the recovery of

money, or of specific real or personal property, shall bo tried by

a jury unless the same is waived.

This section must be construed with reference to the constitu-

tion. The parties are entitled to a jury trial in all actions founded

on legal rights, in which they would have been entitled to such
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a trial when the present constitution was adopted. Questions of

fact, arising in cases of equity jurisdiction, can alone be tried by
the court. It matters not what is the language of the code ; it

must be construed to mean this, or otherwise it violates the con-

stitution
;
and this is probably what it intends to mean. The dis-

tinction between an action at common law and a suit in chancery
arises whenever the question is presented—By whom shall these

issues of fact be tried ?

The present statute (61 Ohio L. 9) provides for a personal judg-

ment in a case on note and mortgage, and says the case shall be

proceeded as in other civil actions for the recovery of money only.

Such a case is therefore to be tried by a jury, and subject to a sec-

ond trial, as an action at law. Prior to this statute there was an un-

certainty as to what was the right practice. Ladd v. James, 10 Ohio
St. 437. The same is the law in Kansas. 4 Kan. 588. The right of

trial by jury is absolute, and it is error to refuse it. Greason v.

Keteltas; 17 N. Y. 498 ; 14 B. Mon.517: 11 Tiid.RO; 11 B. Mon
591.

Davis V. Morris, 36 N. T. 569. This case holds that, if the

petition embraces legal and equitable causes of action, the first must
be tried by a jury; and the second by the court. I doubt this, and
have given reason for it elsewhere. The code makes no provision

for such a case ; by the code, the action, or rather the issues in an

action, are all to be tried by the court or by a jury. TJie issues

of fact arising in actions for the recovery of money only, shall be tried

by a jury, unless waived by the parties. I can not understand how
a part of an action is to be tried by a jury under such language,

and a part by the court. The action is to be one for the recovery of

money only, and all issues of fact arising in such an action is to bo

tried by a jury. It is not the issue which is the test, by which tri-

bunal it is to be tried ; the test is the action. If that is an action

at law before the code, it must be tried by a jury, unless that right

is waived by the mutual consent of the parties. If, then, a bill in

chancery can be joined to an action at law, it is enough to say that the

code provides for no such case. If the action is for the recovery

of money only, or, in other words, is a common-law action, all

issues joined in such an action must be tried by a jury ; not a part

by the jury and a part by the court. Nor can the court help

out an unconstitutional law, by assuming to give a jury, when the

law does not. The jurisdiction in these cases is derived from the

statute, and not from the constitution.
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Specific personal property.—This applies only to actions of the

nature ol' the old action of replevin, where possession of the prop-

erty is the prayer and object of the suit. If its value, and not its

possession, is sought to be recovered, then it is an action for the

recovery of money. Gaboon v. Bank of Utica, 4 Pr. 423.

Specific real property.—This applies to actions looking to the

recovery of the possession of a specific tract of land. In other

words, it is restricted to an action which seeks what was heretofore

sought by an action of ejectment, and can be applied to no other

action about real estate. The phiintiff must have a legal title, and

recover on that. If, having an equity, he seeks for a decree to

clothe him with the legal title, that is an action for a conveyance.,

and not for the recovery of the land, save as an incident to the

main relief.

Of money.—This, of course, applies to every case of common-

law right, where, by the constitution, the parties are entitled to a

jury trial. Money must be the object of the suit, either as a sura

certain, or as damages for the violation of a right. It does not

apply to cases where something else is the object, though money

may be the result ; as actions seeking for an account between part-

ners, against trustees, for the surrender of notes, and for the pay-

ment of a small sum received on certain notes after paying a cer-

tain debt. A assigned to B certain notes as a collateral security

for a debt, and B collected on the notes a sum more than sufficient

to pay his debt, by some ninety dollars. A filed a complaint, set-

ting forth these facts, and prayed for the delivering up of the notes,

and the payment of the ninety dollars. It was held by the Court

of Appeals that here was but one cause of action, and that of equity

jurisdiction. Gaboon ct al. v. Bank of Utica, 3 Selden, 480. This

case shows that it is not enough that money may follow as a con-

sequence; it must be the single object of the complaint, and not

the result of some intermediate act or order, like an account, or the

specific execution of a contract for real estate.

Nor can the issue go to a jury, unless the whole action is for the

recovery of money. The language is, "issues arising in actions

for the recovery of money, specific real or personal property." If

an action can be for the recovery of money, etc., and for some

equitable relief, then there can be no jury trial, because such an

action is not an action for the recovery of money, etc., but for that

and something else. This language shows that, whatever the codi-

ficrs might have meant about uniting equitable and legal causes of



TRIAL. 965

action, they could not have meant so to unite them as to require a

jury to try the one, and the court the other. And that they could

not have meant this, is apparent from the fact that no provision is

made for the trial of such an action, except by the court, and that

would be unconstitutional. All other issues are to be tried by the

court, except those arising in actions for the recovery of money,

or specific real or personal property; hence, if the action is for

the recovery of money, or specific real or personal property, and

for some equitable relief beside, the whole action must be tried by
the court; but this would be unconstitutional. Hence, whatever

this union is, it must be one which sends the whole case to a jury

or the court for trial. This can only bq done by keeping them

separate, to be prosecuted separately and tried separately.

All other issues are to be tried by the court. This can only mean
that the equity jurisdiction is left just whex'e it was before. If it

means more than this, it is unconstitutional; and if it means less,

then it must be because the action is for the recovery of money, and

nothing else. In New York it has been finally decided, after years

of Egyptian obscurity, and through despair, to come back to this

common-sense view of the matter—a view which enables courts to

administer justice according to law, which they could not do under

any other construction of the code. It matters not what the codi-

fiers meant; for necessity is a stronger law than the works of

codifiers, crystallized into a statute of the State.

The court may, however, order any issue of fact which it deems

proper to be tried by a jury. This, however, is only declaratory

of the powers ever exercised by courts of equity from the earliest

times, and of course must be exercised according to the well-settled

practice of courts of chancery.

Let us state the whole argument as briefly as possible. The con-

stitution declares that the right of trial by jury shall be inviolate.

When this constitution was adopted, parties were entitled to a

trial by jury in all common-law actions, where the amount in con-

troversy exceeded one hundred dollars ; and also in all actions of

slander, false imprisonment, nuisance, etc. This right 6f trial by

jury thus enjoyed is declared to be inviolate. In all these cases,

therefore, a party is entitled to his trial by juiy, as it existed at the

adoption of the constitution. Something is to be inviolate; and to

be inviolate, is to be beyond the power of legislative control ; and

this matter so to be inviolate is the right of trial by jury; and this

right was then well defined and settled by the old constitution, and
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the laws then in force under it. It is the right of trial by jury, as

thus fixed by laws then in force, which is to be inviolate, unim-

paired, untouched, unchanged. If the legislature can in any way
interfere with this right of trial by jury, as then existing, the right

of trial by jury is not inviolate, but subject to violation, to amend-

ment, to change.

Hence it is submitted that the act which gives justices of the

j)eace jurisdiction in sums over one hundred dollars and not exceeding

three hundred dollars, is unconstitutional. By the laws in force when
the constitution was adopted, a party was entitled to a common-law
jury of twelve men in all sums over one hundred dollars; this act

says that the party shall not be entitled to such a jury in sums be-

tween one and three hundred dollars. Is this to leave the right of

trial by jury inviolate ? We think not.

But it is said that the party can still have his trial by jury, by

appealing his case ; but suppose he is unable to give the necessary

security, then he is as effectually deprived of this right to a trial

by jury as if the law had absolutely prohibited its exercise. When
the constitution was adopted, he could have his jury trial without

the expense of a trial before a justice, and without being compelled

to give security to pay any verdict which might be found against

him. If in this way a party may be deprived of his trial by jury^

without giving security, then he may in all cases, as well in those

instituted in the Court of Common Pleas, as in those brought be-

fore a justice of the peace. And can any lawyer be found bold

enough to defend as constitutional an act which should deprive

parties of this right to trial by jury in all cases, unless they should

give security to pay the verdict rendered against them? Would
such an act leave this right inviolate? We think not. And yet in

all sums between one and three hundred dollars, a plaintiif, by

commencing his suit before a justice, is eiuibled to deprive the de-

fendant of a jury trial, unless he can give security for an appeal.

The plaintiff can obtain such a trial, if he chooses, by bringing his

suit in the Court of Common Pleas; but the law places it in his

power to deprive the defendant of such a trial, by suing before a

justice. Is such a law uniform in its operation ? We think not.

This jury of six men before a justice is no jury in the sense of

the constitution. The Supreme Court has, however, decided that

a jury of twelve men is necessary to try a criminal lor stealing

the smallest sum ; and surely the word jtiry can not be construed

differently in these two clauses. It would be strange if a court

could hold that in the one case it meant a jury of twelve, and in
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the other a jury of any less number. The laws in force wheu the

constitution was adopted required a jury in a civil as well as in a

criminal case, to be composed of twelve good and lawful men ; and

eurely, when the constitution speaks of a trial by jury, it must refer

to the jury as already organized and used ; and this juiy can no

more be changed in a civil than in a criminal case. If the word

means twelve men in the one case, it can mean nothing less in the

other. In all sums under one hundred dollars, parties were not

entitled to a trial by jury in this sense, when the present constitu-

tion was adopted. Hence they are not entitled to it now by force

of the constitution. This merely declares an existing right to be

inviolate ; but in actions then within the jurisdiction of justices of

the peace, a party had no right to a trial by jury. In such cases,

then, there was no right to be inviolate ; and if the party has the

same trial now as the law then gave him, he has still all the right

he then had. It might be argued with much plausibility that the

right to a trial by a jury of six men in sums under one hundred

dollai'S was also a right coming within this provision, and therefore

to be and remain inviolate. But this argument would be more

plausible than sound.

Wherever, under the constitution thus expounded, a party is en-

titled to a trial by jury, the code can not deprive him of it; hence

its language must be construed so as to give such a trial in all

cases ; and in all cases formerly cognizable in a court of equity, a

party is not entitled to a trial bj^ jury, and the code in its terms

does not require such cases to be tried differently from the mode

heretofore adopted, that is, by the court. The true meaning, then,

of the section is that cases founded on common -law, rights, and

heretofore cognizable only in a court of law, must be tried by a

jury; and cases heretofore of equity jurisdiction shall be tried by

the court without the intervention of a jury. This construction

guaranties all constitutional rights, and seems not to be in con-

flict with the language of the code. Unless some such principle

is taken as a guide in construing these sections of the code, nothing

but confusion can follow. And this we believe is the construction

generally given to the code in this respect, in practice. Such at

least has been the uniform construction given to it in the Seventh

Judicial District, and in all others, as far as we have been able to

learn.

VOL. II—12
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II. Time of Trial.

The trial docket is to be made up, for each term of the court, at

least twelve days before the first day of the term, from the appear-

ance docket. Each case on that docket undisposed of is to be

placed on the trial docket, if at issue, in the order in which the

issues were made up ; and a case is at issue if either party is in

default for a pleading.

No case can be placed on the trial docket unless it is at issue in

the above sense at least twelve days before the term of the court.

In computing the twelve days, both the day on which the issue

was made up and the first day of the court must be excluded ; for

where a number of entire days are required, both the day of ser-

vice and appearance are excluded. Den v. Fen, 3 Halstead, 303

;

O'Connor v. Towns, 1 Texas, 107 ; 1 Green (Iowa), 164, 492.

Sec. 307. The trial of issues of foct and the assessment of dam-

ages in any case shall be in the order in which they are placed on

the trial docket, unless, by consent of the parties or the order of

the court, they are continued or placed at the heel of the docket.

In actions for the recovery of money only, in which a jury shall

not be required to assess the damages, and in proceedings in fore-

closure, judgment may be entered at any time during the term

after the defendant is in default for want of an answer ; but the

court may, on motion, and for good cause shown, give further time

for filing an answer. The time of hearing all other cases shall be

in the order in which they are placed on the docket, unless the

court, in its discretion, shall otherwise direct. The court may, in

its discretion, hear, at any time, a motion, and may, by rule, pre-

scribe the time for hearing motions.

This section, in the above form, was passed and took effect April

3, 1869. It lays down fixed rules for doing the business of the

term, but wisely, by use of the word " discretion," leaves the whole

matter to the discretion of the court. This whole matter had better

have been left to the court, to be regulated by its rules. The time

of the term, the amount of business, and the best way of arranging

it, will vary in different counties. What will suit one, will not suit

another county.

It may be suggested, as a matter of economy and dispatch of

business, that the statute, or what is better, if the statute allowed

it, the rules of the court might allow parties in cases, where a trial

by jury maybe demanded, to agree in advance whether the case

should be tried by the coui-t, and if so to be tried, such agreement
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might be entered on the clerk's docket, and then that the clerk

should set down cases to be tried by the court together, and the

cases to be tried by a jury; and each class of cases should be set

down for trial together, and a jury should be summoned only for

the time fixed for jury trials. The jury in this way would be

needed but a few days, while now their attendance is enforced for

the whole term.

The court has authority to place certain actions on the trial

docket on motion of either party, which by law could not be placed

there by the clerk.

1. All actions in which the issues are made up between the time

of making out the docket and the first day of the term, may be

placed on the trial docket and disposed of in their order. These

cases have been entered on the docket as of course in the courts

of the Seventh District.

2. All cases in which the issues should be made up during a term

of the court. There is more difficulty about what cases come

within this language. In law the terra is but one day ; and hence

technically in no case must the issue necessarily be made up during

the term, unless the rule day expires on the first day of the term.

But in one cii'cuit it has been decided that no case, in which the

issue is made up after the last day on which cases are set for trial

on the court docket, can be placed on the trial docket. The set-

ting of the cases on the docket is an act of which all parties must

take notice ; and it may be claimed that the court, it is to be pre-

sumed, will continue for that length of time ; and hence parties

must know that all cases coming to issue during that time may be

placed on the trial docket. This view, however, is an extremely

astute one ; and it is doubtful whether in law it can be said that

the issues should have been made during a term, unless the rule

day falls on the first day of a term of the court. If the length of

the term was fixed by law, unless earlier terminated by an ad-

journment, then there would be no difficulty in the matter.

3. There is still another class of cases, which are limited to those

counties in which the courts sit all the time, or nearly so. Sec-

tion 308 provides that when by the times fixed for pleading, the

issues are or should have been made up during a term of the court,

such actions shall be tried at that terra. This part of the section

must apply to actions brought during a term of the court ; and in

such cases, where the term continues until the time for making up

this issue is past, the court may order the cases to be placed on the

trial docket, and set down for trial during the term. This clause
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was undoubtedly introduced for the benefit of the bar of Hamilton

county, and that is probably the only one where it will apply in

practice. Still it is very doubtful whether the code authorizes a

judgment under such circumstances. We think it does not.

No case should be set down for trial on the day on which it is

placed upon the docket. The defendant should have a day to

apply for leave to plead ; he can not know that the plaintiff will

insist on putting the case on the docket, until it is done. It is a

motion where no notice is required, and hence the court should ex-

ercise a sound discretion in the matter; affording defendants a

time to be heard after the cause is placed on the trial docket.

The days for pleading and trial are by the code very much short-

ened ; and for this reason, the court ought to act cautiously in aid-

ing those who appeal to its discretion ; when by a little more ex-

pedition they mght have been in a condition to insist upon a trial

under the strict pi'ovisions of the code.

III. Trial by Jury.

Sec. 266. When the jury have been sworn, the trial shall proceed

in the following order, unless the court for special reasons otherwise

direct

:

1. The plaintiff must briefly state his claim and may briefly state

the evidence by which he expects to sustain it.

2. The defendant must then briefly state his defense, and may

briefly state the evidence he expects to offer in support of it.

These provisions are mandatory so far as the statement of the

case is concerned. The plaintiff must state his case, even if he has

no case to state. If the defendant's answer admits his whole case,

he is still required to state it ; an absurdity, which it is difficult to

comprehend how it came into the code, unless it was copied with-

out reflection. The very next provision assumes the right position

when it comes to speak of the introduction of evidence. And why

the party, on whom rests the burden of proving his case first,

should not open with the statement of what the issue to be tried

by the jury is, and then the other party state Avhat he expects to

prove as an answer to this, we are not able to understand. This

reverses the whole practice which has hitlierto prevailed on the

trial of a cause. The party holding the aftirinative stated his case

first, and then the other party followed with his. But here stands

the code, absolute, peremptory, unqualified, with but single ex-

ception, so often introduced into the code, that the court yet may
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or may not follow this order, as to it seems meet. The rule is right

or wrong. If wrong it ought never to have been enacted; if

right, the court ought to have no power to dispense with it.

3. The party, who would be defeated, if no evidence were to be

given on either side, must first produce his evidence; the adverse

party will then produce his evidence.

The rule was laid down by our Supreme Court in the following

language : Where from the pleadings it is apparent that no evidence

is required from the plaintiif, the defendant ought to open ; but if

any proof (no matter how slight) is required of the plaintiff, he

must be allowed to open and close. Lexington Ins. Co. v. Paver, 16

Ohio, 330. In England the rule or test has thus been stated. The

test to determine the order of beginning at a trial, is to consider

which party would be entitled to the verdict, supposing no evi-

dence given on either side, as the burden of proof must lie on his

adversary. Leete v. Gresham Life Ins. Society, 7 Eng. Law & Eq.

578.

There may be a difficulty in having a rigid rule like this. The

defendant is required to begin, if in the absence of any evidence

he would be defeated. Let us apply this inflexible rule to cases

that will frequently occur under the cede. The action is trespass

for an assault and battery; the answer a justification. In the

absence of all evidence, the defendant would be defeated ; and yet

the plaintiff must prove the amount of his damages, or he can ob-

tain only a nominal sum. What is to be done in such a case?

The defendant has the right to open ; he produces his evidence,

and then the plaintiff has the right to produce his, and not be-

fore. It would seem, too, that this evidence must be confined to

an answer to that of the defendant ; but supposing we get over

this difficulty by saying he may then prove his damages, what

shall we do in a case where the defendant refuses to offer any evi-

dence? The plaintiff can not produce his evidence until the

defendant has, and ho refuses to produce any, letting the plaintiff

have his verdict. There will be an innumerable number of just

such cases. They will arise in all cases where the sum to be re-

covered sounds in damages, and where new matter constituting a

defense is set up in the answer. It may be well after all, that the

commissioners provided, in this matter us in so many others, after

laying down the most precise and mandatory rules of pleading and

practice, that the court may follow them or not, just as it pleases.
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The phrase " unless the court for special reasons shall otherwise

direct," jDrohably leaves the whole matter to the discretion of the

judge at the trial.

Hitchcock, J., in the above case, in 16 Ohio, 324, 330, says

:

" There is, however, no such uniform practice as to who ought to

open and close, as would induce me to say it had become a prin-

cij)le of law for an error in which a judgment should be reversed."

Yet Lord Abinger, C. B., in Hackman v. Fernie, 3 Meeson & Welsh}-,

505, holds the following language :
" We can not agree, however,

that this is a matter for the disposal of the judge at nisi prius. I

can not say that we should intei'fere in a very doubtful case ; but

if the decision of the judge were clearly and manifestly wrong,

the court would interfere to sot it right. This is sometimes a very

important matter, and a dejoarture from the usual rule might be

attended with serious consequences." Vide also Geach v. Ingall,

14 Meeson & Welsby, 95 ; 7 Eng. Law & Eq. 578, 580.

It is still, under the code, a discretionary power, this changing

these rules of the code ; but whether it is a discretion to be exer-

cised according to fixed rules, so that it can be revised on error, it

is for the courts to decide. As a general rule, the exercise of a dis-

cretionary power can not be supervised on error. French v.

Stanley, 21 Maine, 512 ; Pi'ice v. Orange, Wright, 568 ; Landis v.

Dayton, lb. 559; 16 Vt. 12; Hodges v. Springer, 5 Blackf 102; 6

lb; 479; 1 Scam. 131, 143, 539; 6 Watts & Serg. 184; 5 Mo. 62;

15 Conn. 427 ; 2 Har. & Gill, 79 ; 3 Halst. 80 ; 7 Vt. 476, 534 ; 6

Cranch, 206; Breese, 162; 11 Wheat. 280; 3 Stewart, 172; 7

Cranch, 152
; 5 lb. 280 ; 1 S. & E. 430.

Since the first edition of this work some additional authorities

have accumulated directly upon this clause of the code.

In a case where the plaintiff sued the sheriff for goods levied

on as the property of another, the sheriff answered that the as-

signment under which plaintiff claimed was fraudulent. The court

say :
" This did not admit tliat the plaintiff ever had title to tlio

goods, and was in effect only a special denial of the title alleged in

the petition. Before the plaintiff would be entitled to recover at

all, he would have to show a title in himself, for the answer admits

nothing but a, fraudulent assignment, which is not an admission of

any title. This state of the pleading, under the third clause of

section 266 of the code, gave the affirmative of the issue to tiic

plaintiff; and there was no error in the court below in so ruling.

This was bad pleading, if it was to be treated as a denial, as it nar-
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rowed the defense to a single point, when a general denial would

have left the case open to anj- evidence of a want of title in the

plaintiff. If the plaintiff claimed title to the goods through a

fraudulent conveyance, then his whole petition was untrue, and a

general denial the proper answer.

The question to whom belongs the opening and reply is well dis-

cussed and presented by Davies, J., in Elwell v. Chamberlin, 31

N. Y. 611, 612. He says :
" The party having the affirmative issue

upon the record is always entitled to begin. It generally follows

that the party entitled to commence his evidence is entitled to the

close, and, under our present system of pleading, it very frequently

occurs that the defendant has the affirmative, and, when he has, it

has been also generally admitted that he was entitled to open and

close the case to the jury.

" Under our former system of practice, if the defendant did not

plead the general issue, but admitted upon the record the plaintiff's

cause of action, the rule and practice of the courts in England pre-

vailed in this State. 2 Dunlap Pr. 637 ; 1 Paine & Duer, 522 ; Gra.

Pr. 289. The rule is announced in an authoritative and able work

on the practice of the Court of King's Bench, where the author

obsei-ves :
' It has been laid down as a general rule that the party

who has to maintain the affirmative of the issue, must begin the

evidence. Where there are special pleadings, or where a special

defense is not intended to be given in evidence under the general

issue, it may, pei-haps, be more accurate to say that the party who
has added the similiter shall begin. If both parties, however, have

added the siviiliter to the different sets of pleadings in the same

cause, then the plaintiff shall begin. . . . When a special defense

is intended to be given in evidence under the general issue, the

party shall begin who would have been entitled to do so if the de-

fense had been specially pleaded.' Arch. Pr. 169, 170. In Jack-

son V. Hesbeth, 2 Starkie N. P. 518, it was held that, when the

affirmative of the issue lay upon the defendant, he had the right

to begin. Bayley, J., after having consulted Wood, B., said they

were both of them of the opinion that the defendant was entitled

to begin. In the case of Revett v. Braham, 4 Term, 497, the ques-

tion was who was entitled to the reply, in. an action of ejectment,

when the lessor of the plaintiff claimed as heir at law, and the de-

fendant as devisee, and the court (upon a trial at bar) decided that

if the plaintiff" proved his pedigree and stopped, and the defendant

set up a new case, which the plaintiff answered by evidence, which

ultimately went to the jury, the defendant should have the gen-
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eral reply ; and Butler, J., said he had so ruled at Winchester, in

1789. The general rule prevailing in this country and in England

is well stated by Bouvier's Inst. 323, section 3043, as follows :
" That

the party who alleges the aflSrmative of any proposition or issue

of facts should prove it, because a negative does not in general

admit of the simple and direct proof, of which the affirmative is

capable ; and, therefore, the party who has to maintain or prove

the only affirmative, or all the affirmatives, must begin the evi-

dence." See also the case of Huntington v. Conkey, 33 Barb. 218^

where, in the opinion of Mr. Justice E. Darwin Smith, the author-

ities are collected and the doctrine clearly stated. In that case

the action was upon a promissory note, which was set up in the

complaint. The answer admitted the making of the note, and set

VLj) the defense of usury. The plaintiff in that case, as in this, was

entitled to a verdict, if no evidence had been offered on the trial

;

and the judge at the circuit held that the counsel for the plaintiff

had the right to open the case to the jury and to reply. This the

General Term held to be error, and granted a new trial.

In the case of Ayrault v. Chamberlain, 33 Barb. 229, it was held

that each party should be confined to a legitimate and proper

opening of his own case—the plaintiff's counsel to a statement of

his cause of action, and the defendant's counsel to a statement of

his answer to the plaintiff's case, and the evidence he proposes to

give to sustain it. And it was held improper for the counsel of the

plaintiff to state the case as made by the defendant in his answer,

as the evidence he expects to give in reply to the defense set up

in the answer. This ruling was affirmed by this court at the June

term, 1862.

Where the plaintiff declared for ^200, for a wagon sold and de-

livered, and the defendant answered : 1. By a general denial ; and,

2. By an allegation that the defendant had delivered to plaintiff

an order drawn Tipon a third person for the amount, which the

plaintiff' had accepted in lieu of payment of his claim
;
it was held

that the plaintiff had a right to open and close. Perkins v. Ermel,

2 Kan. 325. The doubt as to this case is, whether the special de-

fense did not overrule the denial by admitting that he did once owe

the 8200, as plaintiff had averred ; if so, then the special defense

gave the defendant the right to open and close. The two answers

appear to me utterly incouHistent, and clearly an admission of a

fjict in one part of tlie answci- will overi'ule a denial of that fact

made in another part of the same answer. The ci)de docs not allow

what the old practice did, a general denial, or the general issue, and
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a special plea, which admits the claim of the plaintiff. Such in-

consistent defenses can not, under the code, be joined ; a defendant

can not be permitted to admit and deny the same fact.

4. The parties will then be confined to rebutting evidence, unless

the court, for good reasons, in furtherance of justice, permits them

to offer evidence in their original case.

This is merely declaratory of the old practice. After each party

has declared that they are through with their evidence, it is in the

discretion of the court to admit further testimony. Prather v.

Naylor, 1 B. Monroe, 244 ; 14 Peters, 448. So the court may admit

further testimony after the jury have retired, if the jury inquire

of tiae court as to a fact. Commonwealth v. Eicketson, 5 Metcalf,

412 ; Taylor v. Shemwell, 4 B. Monroe, 575 ; 1 Hill, 300.

5. When the evidence is concluded, either party may request

instructions to the jury on points of law, which shall be given or

refused by the court ; which instructions shall be reduced to writ-

ing, if either party requires it.

The object of this provision is to render compulsory what a court

never declined, to indicate its opinions on legal propositions in-

volved in a case in advance of the argument ; so that counsel may
argue the case as the court will give it to the jury. It often hap-

pens that counsel take one view of a case and the court another

;

and thus, the view of the court not being known in advance, coun-

sel can not argue the real issue presented to the jury. There

are cases where it is necessary to the ends of justice that this

course should be taken, and we never knew a court to refuse to

do it.

The party asking the instruction must reduce it to writing, if

the other party or the court requires it. The court is never re-

quired to draw up bills of exceptions. The party excepting must

do this. See sec. 294.

6. The parties may then submit, or argue the case to the jury.

The party required first to produce his evidence, shall have the

opening and closing argument. If several defendants, having sep-

arate defenses, appear by different counsel, the court shall arrange

their relative order.

The case of several defendants applies only to those having sep-
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arate defenses. By this language it mnst be understood that the

grounds of defense are separate ; so separate as to require separate

answers or pleas. The mere fact that the parties have put in sep-

arate pleas does not constitute separate defenses, if the same evi-

dence is required to prove all the pleas. The defense in such a

case is the same, though they have not joined in a single plea.

But where all the parties to a bill, as drawer, drawee, and indorser,

are sued together, their defenses are in their nature separate and

different, and each should be permitted to manage his issue as

though it was a single case. So, sureties on a note may have a

defense which is no defense to the principal ; as where time has

been given to the principal—this equitable defense being now one

which can be set up to an action on the note.

" In an action against several defendants,'' says Chitty, 3 Gen.

Practice, 907, " unless they have pleaded sejmrately, it seems to be

an invariable rule that one counsel only can address the jury for

all the defendants ; though, if they have separately retained coun-

sel, one counsel for each defendant may cross-examine every wit-

ness. Bishop V. Bryant, 6 Car. & P. 485. But if the several de-

fendants have appeared separately by different attorneys, and also

pleaded separately, then one counsel for each has a right to address

the jury, as well as cross-examine witnesses. 1 Crom. M. & Eos. 415.

Formerly it was held that the right to several speeches, or even

cross-examinations, only applies when the several defendants have

defenses different or distinct from each other; and that if they all

rely on the same ground of defense, only one counsel can be

beard to address the jury, and only one counsel can examine

each witness upon the part of the defendants, in the same manner,

as if they had appeared and defended jointly. 4 Camp. 174. And

in ejectment, when several defendants defended in the same right,

but by different counsel, it was held that only one counsel could

address the jury, though each defendant might adduce separate

evidence. 1 Mood. & Mai. 314 ; S. C, 3 Car. & P. 565. This last

must be the rule under the words of the code."

The court has undoubtedly the right to require counsel, in the

argument of a case, to confine himself to legitimate argument

upon the case made by the evidence. The object of a trial is to

find the truth between the parties, and that should be the object

of the counsel on either side, and must be the object of the judge

who presides at the trial. The temptation, unfortunately too

often given way to, of trying to carry a verdict against the evi-

dence, should ever be resisted by honorable counsel. It leads in
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the end to a loose perception of the truth, and a disregard of her

awful mandates by the counsel who allows himself to bo seduced

into such a practice. It is not honest, and can be defended by no

code of morals which does not justify falsehood. Such a course is

a fearful wrong to one's moral nature, and must ultimately pro-

duce a seared conscience—that fearful state of the mind when

the man no longer feels the awful sanctity of truth and the binding

obligations of duty.

It is, however, the duty of the court to hold the scales of justice,

and see that by no subterfuge shall a jury be misled or induced to

find the falsehood, instead of the truth of a case. Counsel some-

times chafe under such an administration of justice. From such

men come your judicial reformers of a certain character; re-

formers, who wish to clothe a jury with the whole power of the

court ; not because the cause of truth will be preserved, but be-

cause that is a tribunal with which verdicts can be carried. Such

men have become corrupted by the practice of the law ; their ob-

ject is not justice and truth, but simply verdicts and success.

Some lawyers seem to rejoice in a reputation, not to be envied,

that it matters not on which side they may be—they can carry any

or either side of a case. Such a reputation implies a character

with which truth is no longer an object of search ; and all men,

who litigate not for truth, but to win, are eager to employ them.

Soon, fi-auds, and tricks, and crafts are resorted to in order to suc-

ceed
;
juries are tampered with, witnesses trained, and prejudice,

if possible, distilled into the ear of a court. It is to be hoped that

such characters are not numerous. The lawyer, who seeks only

for the truth and law of a case, is constantly cultivating the high-

est powers of his nature, and growing daily more and more intel-

lectual and moral, and is thus gradually approaching the highest

point of human development.

7. The court, after the argument is concluded, shall immediately

and before proceeding with other business, charge the jury ;
which

charge, or any charge given after the conclusion of the argument,

shall be reduced to writing by the court, if either party request it,

before the argument to the jury is commenced ; and such charge or

charges, or any other charge or instruction provided for in this

section, when so written and given, shall in no case be orally quali-

fied, modified, or in any manner explained to the jury by the court

;

and all written charges and instructions shall be taken by the jury in
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their retirement ; and returned with their verdict into court, and

shall remain on file with the papers of the case.

This section has been charged since the adoption of the code by

the addition of details, which are no credit to the lawyer who
drew it. It carries the indications of a quarrel between counsel

and the court ; and these details are enacted into law to give the

counsel some advantage or power over the court. Whether the

ends of justice are aided thereby may be doubtful.

The duty of a judge, in instructing the jury on the issues be-

tween the parties, is a very important and delicate one. Care is

to be taken not to trench on the province of a jury in finding the

facts, while the court does not allow them to be misled.

The first duty is to make the jury comprehend what is the ques-

tion or fact in dispute between the parties. The jury go wrong

oftener from not understanding the true issue, than from any wish

to go wrong or do wrong in finding a verdict. And judges often

fail in conveying to the minds of a jury the exact fact in dispute,

or the issue between the parties, through a fear of exceeding the

proper limits of a judge. In doing this, a judge need express no

opinion as to what the truth is, on the evidence ; he can still leave

this to the unbiased action of the minds of a jury. But he should

never omit this first duty of a judge, that of making the jury see

the exact and naked point in dispute, and leaving that dispute to

be settled by the yea or nay of the jury. Unless a charge suc-

ceeds in doing this, it has done very little, if any, good.

So also should the judge make the jury understand the applica-

tion of the law to the evidence, and its bearings upon the case, and

upon the decision which they are about to give. It often happens

that there are many points in a case about which there is no dis-

pute. It is well to call the attention of the jury to these undis-

puted facts, with the remark that as to these there seems to be no

dispute. The object of this is to fix the attention of the jury upon

the really contested fact, and to prevent them from wasting time

and becoming confused on immatei'ial matters. Juries have been

known to disagree or find verdicts contrary to the truth of a case,

and that, too, on an issue about which the parties had no dispute.

The judge had to call their' attention to it as a fact in the case,

which they must find ; and as it was a fact about which there had

been no dispute and little said, jurors forgot that it had been

proved or admitted. It is well, therefore, for the judge to point
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oiit the facts which are not disputed, and call the attention of the

jury to the really contested points in the case. The jury will then

give their whole attention to these points, and will usually decide

them right, unless a criminal prejudice shall have by stealth crept

into the juiy-box, and warped the minds of the jurors.

A judge has the right to express to the jury his opinion as to

the weight of evidence. Commonwealth v. Child, 10 Pick. 252

Swift V. Stevens, 8 Conn. 431 ; Kinlock v. Palmer, 1 Con. Ct. 216

People V. Eathburn, 21 Wend. 509; Gale v. Spooner, 11 Vt. 152

11 lb. 25.

But while a judge has this right, it should be exercised only in

those cases, and on those points, where there is really no dispute

between the parties, and then only for the purpose of fixing the

whole attention of the jury upon the real dispute involved in a

case. Where, however, there are really contested facts, the jury

should be left to pass upon them, after being made to understand

what these really are. The court can state on this disputed issue

what each party claims, and call the attention of the jury to the

evidence, on which each claims that the truth is with him.

Where the evidence is undisputed, a court ought to tell the jury

what the law says the verdict ought to be. When the facts are

not controverted, it is proper that the court charge directly upon

them and give the law of the case applicable to the facts, without

doubt, and without hypothesis. Swift v. Fitzhugh, 9 Port. 39;

Sims V. Sims, 2 Ala. 117; Williams v. Shackelford, 16 lb. 218;

Nelms V. Williams, 18 lb. 650. Where there is no conflict in the

testimony, the court may, on the request of either party, charge the

jury that, if they believe the evidence, they must find for that

party. Bryan v. Ware, 20 Ala. 687 ; Carter v. Carter, 10 B. Mon.

327.

Where the court is asked to charge a jury on a series of propo-

sitions, if any one of them is not law, the coui't may refuse to give

them. Inglebright v. Hammond, 19 Ohio, 337, 346. Where an

instruction to the jury is requested, a part of which is legally cor-

rect, and a part erroneous, the court is justified in refusing to give

it. Atkinson v. Snow, 30 Maine, 364; Doyle v. Comm'rs of Balti-

more Co., 12 Gill & Johns. 484; Doe v. King, 3 How. (Miss.) 125;

Haggart v. Morgan, 1 Selden, 422.

A judge should endeavor so to shape his charge upon points of

law that it shall raise distinct questions of law, so that parties can

save them, if they wish. And where there is really no conflict in

the testimony, the judge ought distinctly to say for which party



980 TRIAL.

the jury should find, if they find the facts as they are admitted to

be. Sometimes a judge is unwilling to do this, and hence neces-

sarily leaves both the law and the fiicts to a jury, in such a way

that, if the verdict is wrong, the party injured has no remedy. It

is the duty of a judge, and should be his pleasure, clearly to de-

cide every legal proposition which can legitimately arise in the

case. By such a course much time is saved, and the rights of

parties fully protected. Nor should a judge hesitate through a

fear that he may err : he must decide according to his best judg-

ment at the moment, and it is no disgrace if he should occasionally

err; but it is a dereliction of duty, if he wishes to avoid distinctly

passing upon every question arising in the case through any such

ignoble fear. Nor should he labor so to mix his instruction with

qualifications that it will be impossible for a jury to understand

what it means, or for a- court of errors to ascertain clearly what

law was propounded in it.

When there is no evidence tending to prove a fact, a judge can

not be called upon to instruct the jury upon a supposed state of

facts. Mitchell v. Mitchell, 11 Gill & Johns. 388 ;
Nichols v. State,

6 Mo. 6 ; 2 Iredell, 61 ; 3 Humph. 466.

In Mclntyre v. Clapp, 31 N. Y. 569, the court held it error to

exclude evidence offered by the defendant tending to maintain one

of the issues tendered by him upon the hypothesis that, if the jury

should believe certain evidence offered by the plaintiff to be true,

then the defendant would be estopped from setting up and main-

taining such issue. Davies, J.: "The reason given by the judge

for such exclusion, in his charge, is, that if the jury believed the

testimony of Smith, then the evidence was improper, inasmuch as

the defendant was estopped by the agreement testified to by Smith,

from setting up the agreement offered to be given in evidence by

him. But this was bogging the very question which the jury had

to decide ; and, if the proposition stated was a legal and correct

one, it furnishes no ground lor the exclusion of the evidence

offered. If sound, it was eminently proper to have so said to the

jury, in commenting upon the effect of that evidence, but it fur-

nished no ground for its exclusion."

The rule is well settled in this court that it is a matter of right

in the plaintiti" to have the issue of negligence submitted to the

jury, when it depends upon conflicting evidence, or on inferences

to be deducted from a variety of circumstances in regard to which

there is room for a fair difference of opinion among intelligent

men. Ernst i;. Hud. Kiv. R. E. Co., 35 N. Y. 10. This case in my
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judgment falls within the rule. Per Mason, J., Walfkiel v. Sixth

Av. E. E. Co., 38 N. Y. 49, 50.

Parol evidence of a contract is properly stricken out, when a

letter making the contract of appointment is subsequently pro-

duced on the trial ; and where, by all the testimony in the case,

there is left no question as to the facts, there is nothing to submit

to the jury. Newkirk v. 'N. Y. & H. E. E. Co., 38 N. Y. 158.

In New York it is the common practice for the judge to tell the

jury what is the amount, which, in certain cases, will or will not

carry costs. " It is the common experience," say the court in Nolton

V. Moses, 3 Barb. S. C. 31, " to apprise the jury of the effect of their

verdict upon the parties in respect to the question of costs, and the

practice has been expressly and respectfully affirmed." Whatever

may be the rule in England (and we have not found an}^ case

where the point is precisely and sharply presented), yet the prac-

tice adopted by the judge on the trial in this case has received so

much judicial sanction in this State that I think it must be con-

ceded that the rule is so far settled with us that it would be unwise

now to disturb it. Waffle v. Dillenback, 38 N. Y. 53. See also

Elliott V. Brown, 2 Wend. 497.

Where incompetent evidence has been admitted and given to

the jury, without objection by the opposite party, it can not after-

ward, on his motion, be stricken out or taken from the jury. Quin

V. Lloyd, 41 N. Y. 349; 20 La. An. 241.

Upon the trial of an action for deceit in the. sale of a quantity

of flour, its quality at the time of the sale being in question, it was

held that the court below properly refused to permit the flour to

be examined by the jury, to test its odor. Hays v. Grossman, 31

Ind. 223.

It is for the court to determine not only what allegations are

material, but also whether or not such material allegations have

been specifically controverted. Yeiser v. Brown, G Bush, (Ky.) 190.

It is a well-settled rule in Georgia that a party to a suit, whether

plaintiff or defendant, may begin at either end of his testimony,

upon an assurance of counsel that all links in the testimony nec-

essary to make out his case will be supplied. McCurdy y. Terry,

33 Ga. 49; S. P., Jenne v. Joslyn, 41 Vt. 478; State v. Cherry, 63

N. C. 493.

Where the plaintiff anticipates the defense, and offers testimony

in rebuttal of it, the court may, in its discretion, after the defend-

ant has closed his case, refuse to admit further testimony in rebut-

tal, which is merely cumulative. Casey v. Leroy, 38 Cal. 697.

If one party read a portion of a document in evidence in his
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behalf, the other party is entitled to the reading of the remaining

portions thereof, before the intervention of other testimony.

Spanagel v. Bellinger, 38 Cal. 278.

It is too late to object that a copy of a record is not properly

anthcntieated, after such copy has been admitted and read to the

jury without objection. Williams v. Eawlins, 37 Ga. 180 ; S. P.,

Perrott v. Shearer, 17 Mich. 48 ; Thomson y. Wilson, 26 Iowa, 120.

Testimony, which is merel}^ rebutting, is inadmissible in antici-

pation of the matters to be contradicted or explained. United

States V. Holmes, 1 Clifford Cir. Ct. 98.

If evidence offered is admissible for any purpose, it can tot be

excluded. King v. Faber, 51 Penn. St. 387; Nutwell v. Tongue,

22 Md. 419 ; Tountain v. Brown, 38 Ala. 72.

A general objection to evidence, a part of which is admissible,

will be overruled entirely. Bissel v. Beckwith, 32 Conn. 509

;

Oelrich v. Ford, 21 Md. 489 ; Folk v. Wilson, 21 lb. 538 ; McGill

V. Monett, 37 Ala. 49 ; Wood v. Barker, lb. 60 ; Hasley v. Black,

28 K Y. 438.

A party, being a witness, may testify to his intention in perform-

ing an act, to rebut evidence that such intention was fraudulent.

Graves v. Graves, 45 N. H. 323. So, in an action for a malicious

prosecution, the defendant may be allowed to testify as to his be-

lief of the guilt of the plaintiff, when he made the complaint.

White V. Tucker, 16 Ohio St. 408; S. P., McKown v. Hunter, 30 N.

Y. 625, 628 ; Seym6ur v. Williams, 4 Kern. 567 ; GriflSn v. Mar-

quardt, 21 N. Y. 12 ; Forbes v. Walter, 25 N. Y. 430, 439. Decla-

rations made at the time of doing an act, are competent evidence

to show with what intent the act was done. Strange v. Donahue,

4 Ind. 327; S. P., Haynes v. Rutter, 24 Pick. 242; Kilburn v.

Bennett, 3 Met. 199. "But the testimony of the officer that he

made the memorandum with that intent, was comj^etent. When
the intent with which an act is done is material as to the effect of

that act, it is clear that the testimony of the person doing the act.

or other testimony tending to show the intent, is competent for that

purpose." Per Grover, J., in Eodgers v. Banner, 45 N Y. 379, 385

;

L. E., 3 Q. B. 360.

A plaintiff can not, in order to rebut the defendant's evidence,

enter upon his original case, and again prove the same facts that

were proved by him in making out his prima facie case, unless al-

lowed in the discretion of the court. Maloney v. Davis, 48 Penn.

St. 512. So a plaintiff must prove all the material points of his

case before the defendant's testimony is put in ; and he can not
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introduce proof of such points afterward in rebuttal. Kohler v.

Wells, 2G Cal. 606.

Testimony is not regarded as rebutting in its character, unless it

has reference to some new question raised by the evidence of the

opposite party. Bales v. Henney, 32 111. 130.

Where a previous fact is necessary to be proved to render the

offered evidence relevant, it should be first introduced in the order

of proof Goings v. Chapman, 18 Ind. 194. This ruling does

not deny the correctness of the cases as to the order of evidence.

In an action for damages in digging down a bank, whereby

water flowed on plaintiff's land to his damage, it was error, after

evidence had been given by plaintiff, tending to prove his case, to

enter a nonsuit; the plaintiff had a right to go to the jury on the

case he had made and have a decision upon the merits. Byrd v.

Blessing, 11 Ohio St. 362. A nonsuit can only be allowed when
there is either a total want of evidence, or some one fact is proved

or not proved, which shows in law that the plaintiff' can not re-

cover. If there is any evidence, however weak, tending to prove

the whole case, it must go to the jury.

The jury having retired to consider of their verdict, and after-

ward coming into court during regular session in the daytime,

and asking further instructions, and parties and counsel being

loudly called at the door, came not, it is not error for the court

further to instruct the jury in the absence of a party or his coun-

sel, or both. 13 Ohio St. 1.

Sec. 267. Whenever, in the opinion of the court, it is proper for

the jury to have a view of property which is the subject of litiga-

tion, or of the place in which any material fact occurred, it may
order them to be conducted in a body, under the charge of an

officer, to the place, which shall be shown to them by some person

appointed by the court for that purpose. While the jury are thus

absent, no person, other than the person so appointed, shall speak

to them on any subject connected with the trial.

Sec. 268. When the case is finally submitted to the jury, they

may decide in court, to retire for deliberation. If they retire,

they must be kept together in some convenient place, under the

charge of an officer, until they agree upon a verdict, or are dis-

charged by the court, subject to the discretion of the court to per-

mit them to separate temporarily at night, and at their meals. The

officer having them under his charge shall not suffer any communi-
VOL. II—13
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cation to be made to them, or make any himself, except to ask them

if they have agreed upon their verdict, unless by order of the court,

and he shall not, before their verdict is rendered, communicate to

any person the state of their deliberations, or the verdict agreed

upon.

Sec. 269. If the jury are permitted to separate, either during

the trial, or after the case is submitted to them, they shall be ad-

monished by the court that it is their duty not to converse with,

or suffer themselves to be addressed by, any other person, on any

subject of the trial, and that it is their duty not to form or express

an opinion thereon, until the cause is finally submitted to them.

Sec. 270. After the jury have retired for deliberation, if there

be a disagx^eement between them as to any part of the testimony,

or if they desire to be informed as to any part of the law arising

in the case, they may request the officer to conduct them to the

court, where the information upon the point of law shall be given,

and the court may give its recollection as to the testimony on the

point in dispute, in*the presence of, or after notice to the parties

or their counsel.

Sec. 271. The jury may be discharged by the court on account

of the sickness of a juror, or other accident or calamity requiring

their discharge, or by consent of both parties, or after they have

been kept together until it satisfactorily appears that there is no

probability of their agreeing.

There is little to be added to these sections. The court ought to

see them executed, and more especially that the officer in charge

does nothing to influence the jury.

The jury may be discharged ; but the ground of the discharge

should appear on the record.

Sec. 272. When the jury are discharged, the cause may be re-

tried at the same or a future term, as the court may direct. It is

a matter of discretion with the judge ; but it is hardly possible

that parties can be ready at once for a retrial, since witnesses are

usually permitted to leave as soon as the case is closed.

Sec. 273. When the jury have agreeed upon their verdict, they

must be conducted into court, their names be called by the clerk,

and the verdict rendered by the foreman.

When the jury is announced, either party may require the ver-

dict to be polled, which shall be done by the clerk or court asking
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each juror if it is bis verdict. If a juror answers in the negative,

they must be sent out again for further deliberation.

The jury are to give their verdict by their foreman. The law of

Obio has not provided for the appointment of a foreman to the

traverse jury. In other States, the court appoints a foreman to

the traverse jury, as well as to the grand jury ; and hence a ver-

dict rendered by the foreman is rendered by a known officer of the

court. This provision, copied from other States where a foreman

is always appointed, is absurd here, where there is no such officer

known to our law.

In polling a jury, no one but the court or clerk can propound

the question, "Is this your verdict ?" If the juror answers "Yes,"

no further inquiry can be made ;
if one answers "No," the inquiry

ceases, as that answer sends the jury back for fui'ther deliberation.

A jui'or can not be examined touching his verdict, as to the grounds

on which they were founded, whether he finds this fact or that.

The code puts an end to such a practice, which we have seen some-

times indulged in to the disgrace of the administration of justice.

It never had any apology in the law as understood by lawyers,

though judges have been known to allow it. Maduska v. Thomas,

6 Kan. 153.

lY. Verdict.

Sec. 274. The verdict must be in writing, signed by the fore-

man, and read by the clerk to the jury, and the inquiry pro-

pounded, " Is this your verdict?" If a juror answers " No,"

the jury must again retire ; but if no dissent be expressed, and a

polling is not called for, the verdict is complete, and the jury dis-

charged from the case.

This requiring of written verdicts \3 a new thing in Ohio, and is

found in practice very troublesome. Nor was there any necessity

for it here in Ohio, where the verdict is at once entered on the

journal. In New York, where the clerk makes up the records and

minutes after the judge has left, as near as I can judge from their

code, it is necessary that he should have the verdict in a form that

can not be misunderstood. It is in practice found necessary, in a

case of any difficulty, for counsel or the court to furnish the jury

with a written verdict for both parties, so that the jury can use

either the one or the other, as they shall find.

If the verdict is defective in form only, the same may, with the
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assent of the jury before being discharged, be corrected by the

court. Hence, if the raistake is not discovered at the instant, there

is no remedy but a retrial, however clearly the court and the

parties understood what the jury intended to find. Under the old

practice, the court conformed a written verdict so as to carry out

the intention of the jury clearly expressed therein. 3 Ohio, 384.

What is here meant by a defect in form it may be difficult to de-

fine. It is supposed, however, to mean that if the verdict as

written does not express what the jury intended, then it may be

so modified so as to make it express the true finding of the jury.

If it does not mean this, then it is woi'thless, since no judgment

can be reversed for any mere formal defect. In Burhans v. Tib-

bitts, 7 Pr. 21, it was held that a verdict could be amended so as

to make it conform to the facts, where there was no doubt as to

them. Hence, a verdict defective in that sense, needs no amend-

ment. Can a jury be sent out again to correct in substance a

written verdict? This was constantly done under the old prac-

tice. 7 Johns. 32. So where the verdict did not respond to all tlie

issues, the court might refuse to receive it, and send out the jury

again, or discharge them if they could not agree on the whole

case. Hurley v. The State, 6 Ohio, 399.

A verdict, finding the value of the goods sued for, with a state-

ment that it was to be reduced by the factor's advances and

charges, was held to be an imperfect verdict, on which no judg-

ment could be rendered ; nor could the court remedy this defect in

the verdict by ascertaining, through a reference, the amount of

these advances and charges. The amount of these advances and

charges were matters to be found by the jury; nor could the jury

legally throw on the court jurisdiction to complete what they had

left incomplete. Wood v. Orser, 25 N. Y. 348.

Sec. 275. The verdict of a jury may be either general or special.

A general verdict is where the jury pronounce generally upon

all or any of the issues either in favor of the plaintiff or defend-

ant. This definition of a general verdict is unlike that at common
law. The common law required the verdict to find the issue

afiirmatively or negatively : that was a general verdict. By tho

code, it seems to be understood that by a general verdict, the jury

simply say we find for the plaintiff, or for the defendant, without

paying any attention to the issues made up between the parties.

This is certainly a very loose way of allowing a jury to dispose
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of a case, to find a verdict, which does not require them to find spe-

cifically upon the disputed facts as facts between the parties. Juries,

on such a theory, will be found agreeing, who never did agree

upon the real disputed fact ; and we say this advisedly, as we have

known the case to happen. The code should be held to mean that

the issue shall be found for the plaintiff or defendant, and then

the record will show that the jury have discharged their duty by

passing upon each disputed fact presented by the parties.

A special verdict is that by which the jury finds only the facts

;

it must find facts, and not the evidence by which they were

proved ; and the facts must be so found that only a conclu-

sion of law is left to be decided by the court. The effect of such

a verdict is, that the jury find the facts so and so, but not being

advised whether on this state of facts the verdict ought to be for

the plaintiff or defendant, they refer that question to the court

;

if the court think the plaintiff is entitled to recover, then they

find for the plaintiff, and assess his damages at a named sum ; if,

however, the court think the judgment ought to be for the de-

fendant, then they find for the defendant.

This definition of a special verdict is merely declaratory of the

previous practice. In Hambleton v. Dempsey et al., 20 Ohio, 168,

and in Lessee of Blake v. Davis et al., 20 lb. 231, the court say:

"A special verdict must find facts ; it will not be sufl&cient if it

find the evidence only, and ask the judgment of the court upon

that evidence." But where papers are offered in evidence to which

the law has afiixed a certain legal effect, it will be sufficient in a

special verdict to find that such papers were offered in evidence;

it is tantamount to finding the fact. John v. Bates, Litt. Sel. Gas.

106 ; Bertrand v. Morrison, Breese, 175 ; 1 H. & M. 235 ; 4 Eand.

504. No inferences can be drawn from a special verdict. 2 Baily,

623 ; 8 Cowen, 406 ; 8 lb. 589. It can not be amended without

the consent of both parties. 8 Pick. 520 ;
Manning v. Monaghan,

23 N. Y. 539.

Sec. 276. The jury may render a general or special verdict, as

they choose, in every action for the recovery of money only, or

specific real property.

The class of actions mentioned last are easily enough ascer-

tained ; but it is more difficult to tell what the other means ;
since

all other actions but replevin, arc actions for the recovery of

money only, either as a sum certain ascertained by contract, or for
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damages to be ascertained by the court or jury. It may be that

what was here meant was that class of causes of actions men-
tioned in section 120. Unless it is limited in that way, the two.

classes embrace ever}^ action a jury can pass upon except replevin
;

and yet the next clause of the statute seems to suppose there are

many actions not included in these two classes. The probability

is that the intention was to include only those causes of action

where, after stating the contract, no other averment was necessary

than an averment that the money had not been paid. And yet

this language is the same in section 263, jiointing out what cases

are to be tried by a jury with the exception of replevin, and it is

difficult to give the words any more limited construction than in

that section. Hence, in every case that can be tried by a jury,

except in replevin, the jury may find a general or a special verdict.

A verdict in replevin is provided for in the chapter relating to the

action for the recovery of specific personal property. Sections

183, 184, 185, and 186, point out what the verdict shall be in re-

plevin.

The special verdict or finding must be filed with the clerk and

entered on the journal. This would seem to imply that the gen-

eral verdict, though required to be in writing, need not be copied

on the journal literally; but that the entry may be as heretofore,

that the jury upon their oath aforesaid do find that, etc.—following

the written verdict in substance as to the finding. It is believed

that the practice has been both ways. It would seem that the lat-

ter is as well as the former—the written verdict remaining on file

to show if the entry is right or not ; and on a disj)ute whether the

entry was justified by the written verdict, a bill of exceptions could

be taken, containing a copy of the written verdict and the record

exhibiting the one entered, a court of errors could be called upon

to decide whether the verdict entered and the verdict returned

were the same in substance.

In all other cases the court may direct the jury to find a special

verdict in writing upon all or any of the issues in the case. This

of course applies only to cases where the court have directed an

issue to be made up and tried by a jury, since the first part of the

section includes all actions that must be tried by a jury, except

replevin, and that is provided for elsewhere in the code.

The court also may require the jury to return a written finding

upon particular questions of fact, to be stated to the juiy in writ-

ing. The object is to save legal pr()i)ositions, which are involved

. upon such a finding. And this special finding, if it controls the
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case in law, and is inconsistent with a general verdict, shall con-

U'ol the latter. As where a general verdict is rendered for the

plaintiff, and a special finding is returned as to a particular fact.

If the fact thus found in law shows that the plaintiff has no right

to recover, then the judgment will be for the defendant.

The jury must, by their verdict, in actions where either party is

entitled to recover money of the adverse party, assess the amount
of that recovery. This applies to all actions, even to those where
the petition shows the exact amount the j)laintiff is entitled to re-

cover, where the defense is to the cause of action, and not to the

amount of the recovery.

There are some rules heretofore prevailing which are still appli.

cable to a verdict under the code, as much as under the former

practice.

The verdict should comprehend the whole issue, or issues sub-

mitted to the jmy ; otherwise the judgment on the verdict will be

reversed on error. 1 Ld. Eaymond, 324 ; 3 Salk. 372 ; 5 Ohio, 227,

259 ; 6 lb. 521 ; 9 lb. 131 ; 21 Wend. 90 ; 13 lb. 425 ; 6 lb. 272 ; 3

lb. 667.

Where there are several issues, the jury may find some for the

plaintiff and some for the defendant. So in actions of tort against

several, the jury may find some guilty, and others not guilty. 1

Arch. Pr. 213 ; 1 Cowen, 322 ; 14 Johns. 166 ; 2 lb. 382 ; 3 Hill,

104; 4 lb. 549; 6 lb. 583; 6 Ohio, 144.

The jury can not in any case give damages to an amount exceed-

ing that claimed in the petition. 5 Hill, 76 ; 4 M. & S. 94. And
if the jury find an amount exceeding that demanded in the jDcti-

tion, the plaintiff must either enter a remittitur for the excess of

damages found by the jury over and above the amount claimed by
the petition and enter a judgment for the amount so claimed, or

he may ask leave to amend by increasing the amount claimed in

the petition; but this can be done only upon the condition that the

plaintiff relinquished his verdict, paid the defendant's costs of trial,

and consented to a new trial. This was the practice before the

adoption of the code. Dix v. Daj', 3 Wend. 356 ; Curtiss v. Law-
rence, 17 Johns. 111. Nor has the code changed this rule. Corn-

ing V. Corning, 2 Selden, 97, 105. Where the judge at the trial

had permitted such an amendment, without any condition, and

judgment was rendered for the amount of the verdict, it was held

by the Court of Appeals in New York, in.Corning v. Corning, supra,

that the judgment should be reversed, and on such reversal the

plaintiff might still remit a part, and enter judgment for so much
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of the verdict as was equal to the sum demanded in the petition.

Vide also 1 H*B1. G43; 1 Chit. Arch. 370 ; 5 Halstead, 222.

The damages in tort are not divisible. Where there are several

defendants, whether they jointly defend, or defend separately, or a

part defend and a part make default, there ought to be but one

assessment of damages. There can be but one verdict as to dam-
ages, and for one amount against all those found guilty or against

those found guilty and those in default. So where the jury found
two guilty, and assessed different damages against each, the court

rendered judgment against both for the highest sum. Halsey et al.

V. Woodruff, 9 Pick. 555. This was clearly right, say the New
York Court of Appeals, Beal v. Finch, 1 Kernan, 128, 136, in a case

under the code. Vide also 5 Burr. 2790 ; 6 Term, 189; 6 Coweu, 313
;

1 Bibb, 439.

Where a part of the defendants are in default, or a part of the

causes of action are unanswered, the jury must be sworn to try

these issues and also to assess the damages against the parties in

default, or on the unanswered counts in the petition. 6 Cowen,
599 ; 11 Coke, 5 ; 2 B. & P. 163. But where some of several de-

fendants suffer a default, and those who plead to issue are acquitted

at the trial, the jury shall in some instances assess damages against

those in default, and in some not ; the rule in such cases being, that

where the plea of one of the defendants is such as shows that the

plaintiff could have no cause of action against any of the defend-

ants, then no damages need be assessed, as the verdict shows no
right to recover against any one ; but if the verdict merely shows
that no recovery can be had against the one defending, while it

leaves the liability of those in default unaffected, then damages
ought to be assessed against those in default. 10 Pick. 291 ; 2 Ld.
Eaym. 1372; 2 Strange, 1108; 2 Chit. 135.

Where there arc several counts, the jury may give entire dam-
ages, or they may sever them, and give damages on each count.

Arch. Pr. .283. If the damages are entire, and one count was de-

fective, the courts in Ohio have held that, under the act of 1835,

they will presume the damages were given on the good count, and
refuse to reverse. Johnston v. Mullen, 12 Ohio, 10; Swearingea
V. Bank of Mt. Pleasant, 13 Ohio," 200. Before that act, the rule

was the reverse. Nelson v. Ford, 5 Ohio, 473, Where the jury
return a general verdict, the court will enter judgment on the good
counts, if the evidence is applicable to tlicm, and leave the bad
counts unnoticed ; as though judgment liad been arrested as to

them. Porter v. Porter et al., 14 Ohio, 220.
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A verdict can not be received on Sunday. Sunday is dies non

juridicus; and, by the common law, all judicial proceedings which

take place on that day are void. Swann v. Broome, 3 Burr. 1595
;

Pearce v. Atwood, 13 Mass. 324; Arthur v. Mosley, 2 Bibb, 589.

Our statute has made some exceptions to this rule ; but they do not

apply to the case before us (a case of bastardy, tried on Sunday).

Chapman v. The State, 5 Blackf. Ill ; Davis v. Fish, 1 Green (Iowa),

406. Such a verdict is void, and a new trial will be granted. vSluiw

V. McCombs, 2 Bay, 232. But where the jury had been impaneled

before Sunday, their verdict may be received on Sunday. Haghti-

ling V. Osburn, 15 Johns. 119 ; but no judgment can be entered on

Sunday. So held, too, in Baxter v. People, 3 Grilman, 368. Viae

also Huidekoper v. Cotton, 3 Watts, 56 ; Van Eij)er v. Van Eiper,

1 South. 156.

By the court :
" It is a matter of discretion with a court in what

cases to direct a jury to find a special verdict, and a refusal to do

so can not be assigned as error. C, C. & C. E. E. Co. v. Terry, 8

Ohio St. 570, 586. But the code provides that, 'in every action

for the recovery of money only, or specific real or personal prop-

erty, the jury, in their discretion, may render a general or special

verdict.' Sec. 276. In any such action, in which the discretion

might be exercised by stating conclusions of fact so as to present

questions of law, upon the decision of which the case would de-

pend, a party has a right to have the jury instructed that they

may, in their discretion, render a special verdict ; and a refusal to

do so will be error." Adams Exp. Co. v. Pollock, 12 Ohio St. 618.

Selden, J., in Hamilton v. McPherson, 28 N. Y. 72, lays down

the following rule as to damages for breaches of contracts : "Dam-
ages for breaches of contract are only those which are incidental

to, and directly caused by, the breach, and may reasonably be pre-

sumed to have entered into the contemplation of the pai'ties ; and

not speculative profits, or accidental or consequential losses. Powell

on Ev., ch. 21, sec. 54, p. 216 ; Hadley v. Baxendale, 9 Wels. H. &
G. 348; Griffin v. Colver, 16 N. Y. 494; Code Nap., sees. 1150,

1151 ; Mayne on Dam. 15. See also 16 Ohio St. 573 ; 28 N. Y. 655.

" The case of Hadley v. Baxendale, 26 Eng. L. & Eq. 398, is a good

illustration of the rule and its application. In that case, the plaint-

ifis, owners of a steam grist-mill, contracted with the defendant, a

carrier of goods by railway, to carry, for hire, two pieces of iron,

constituting the broken shaft of a mill, and deliver the same to an

artificer, living at a considerable distance, in order to serve as a

model for a new shaft, to be made for them by him. The defend-
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ant did not deliver them in a reasonable time, whereby a delay

necessarily arose in supplying the mill with the new shaft, so that

the mill remained idle until the delivery of the new shaft. The

question arose as to the extent of the damages
;
the plaintiff claim-

ing he was entitled to recover the loss of profits during the time

the mill stood idle ; the defendant claimed that these damages were

too remote, and could not be included in the damages to be assessed.

On a motion for a new trial because these losses were included, Al-

derson, B., delivered the opinion of the court :
" We think the

l^roper rule in such a case as the present is this : Where two par-

ties have made a contract, which one of them has broken, the dam-

^es which the other party ought to receive in respect of such

breach of contract should be either such as may, fairly and reason-

ably, be considered as arising naturally—that is, according to the

usual course of things—from such breach of contract itself, or such

as may reasonably be supposed to have been in the contemplation

of both parties at the time they make the contract, as the probable

result of the breach of it. Now, if the special cii'cumstances

under which the contract was actually made were communicated

by the plaintiff to the defendant, and thus known to both parties,

the damages resulting from the breach of such a contract, which

they would reasonably contemplate, would be the amount of injmy

which would ordinarily follow from a breach of contract under

those special circumstances^ so known and communicated. But, on

the other hand, if those special circumstances were wholly un-

known to the party breaking the contract, he, at the most, could

only be supposed to have had in his contemplation the amount of

injury which would arise generally, and in the great multitude of

cases not affected by any special circumstances, from such a breacli

of contract. For, had the special circumstances been known, the

parties might have specially pi-ovided for the breach of contract

by special terms as to the damages in that case, and of this advan-

tage it would be very unjust to deprive them. The above princi-

l)les are those by which, we think, the jury ought to be guided in

estimating the damages arising out of any breach of contract. It

is said that other cases, such as breaches of contract in the non-

jmyment of money, or in not making a good title to hmd, arc

to be treated as exceptions from this, and as governed by a con-

ventional rule. But, as in such cases both parties must bo •sup-

posed to be cognizant of that well-known rule, these cases may,

we think, be more properly classed under the rule above enun-

ciated, as to cases under known special circumstances; because
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there both parties may reasonably be presumed to contemplate the

estimation of the amount of damages, according to the conven-

tional rule." See also Langridge v. Levy, 2 M. & W. 519 ; 4 M. &
W. 337; Brandt v. Bowlby, 2 B. & Ad. 932; Ward v. Smith, 11

Price, 19 ; Waters v. Towers, 8 Exch. 401; S. C, 20 Eng. L. & Eq.

410 ; Bodley v. Eeynolds, 8 Q. B. 779 ; Tindall v. Bell, 11 M. & W.
228 ; Black v. Baxendale, 1 Exch. 410 ; Vicars v. Wilcocks, 8 East,

1 ; Boyce v. BayliflFe, 1 Camp. 58 ; Walton v. Fothergill, 7 Car. &
P. 392 ; Kelly v. Partington, 5 B. & Ad. 645 ; Jones v. Gooday, 8

M. & W. 146 ; De Yaux v. Salvador, 4 Ad. & El. 420 ; Holloway o.

Turner, 6 Q. B. 928 ; Watson v. The Ab. Eailway Co., 3 Eng. L. &
Eq. 179 ; Foxhall v. Barnett, 2 El. & Bl. 928 ; S. C, 22 Eng. L.

& Eq. 179 ; Lumely v. Gye, 2 El. & Bl. 216 ; S. C, 22 Eng. L. &
Eq. 367 ; Blake v. Midland Eailway Co., 10 Eng. L. & Eq. 457

;

Alder v. Keighley, 15 M. & W. 117 ; L. E., 1 C. B. 329 ; L. E., 2 C.

B. 318. In this last case, Woodyer v. Great Western Eailway Com-

pany, Bovill, C. J., says :
" That case (Black v. Baxendale, supra),

however, was decided seven years before the rule was laid down in

Hadley v. Baxendale, supra, which has since been always acted

on

—

that only such damages can be recovered for the breach of a con-

tract as were reasonably within the contemplation of the parties at th^

time the contract was made. The last case on the subject is Gi*eat

Western Eailway Company v. Eedmayne, L. E., 1 C. B. 329, in

which it was held that the loss of profit by reason of the plaintiff,

a commercial traveler, having left the town before the goods ar-

rived, could not be recovered ; and such profit would seem to be

more naturally within the contemplation of the parties than hotel

expenses." In these two cases, the carrier had no information as

to the special circumstances under which the goods were shipped.

In the case of Cory v. Thames Iron Works Company, L. E., 3 Q.

B. 181, 191, Blackburn, J., says : "On the other hand, if the party

has knowledge of circumstances which would make the damages

more extensive than they would be in an ordinary case, he would

be liable to the special consequences ; because he has knowledge

of the circumstances, which would make them naturally greater

than in the other case."

This question came up again in the case of British Columbia Saw

Mill Company v. Nettleship, L. E., 3 C. P. 499. It was an action

against a common carrier, who received a steam-engine to carry to

British Columbia. On arrival, it was found that a part of the en-

gine was missing, whereby the company had to send to England

to supply its place, and thus suffered a delay of a year or so, for
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which they claimed damages. The question is there ably discussed,

and all the authorities cited and commented upon. Bovill, C. J.,

says :
" It is to be observed that the defendant is a carrier, and not

a manvifucturer of goods supplied for a particular purpose. The

extent of the cai'rier's liability is to be governed by the contract

he has entered into, and the obligations which the law imposes

upon him. He is not to be made liable for damages beyond what

ma}" fairly be presumed to have been contemplated by the parties

at the time of entering into the contract. It must be something

which could have been foreseen and reasonably expected, and to

which he has assented expressly or impliedly by entering into the

contract." This seems to imply that the manufacturer, who was

acquainted with all the facts, and that the missing article could

only be supplied by sending to England, involving this delay,

would have been liable for the damages from this loss of time, if

he had failed to put in this particular part of the engine. As to

the carrier, it was held he was not liable, because he was ignorant

of the peculiar state of facts.

The same question was again considered and discussed in the

case of Home v. Midland Railway Co., L. E., 7 Com. Pleas, 583

;

S. C, 3 Eng. 390, and the same doctrine maintained. Willis, J.,

says :
" I adhere to what I said in British Columbia Saw Mill Co. v.

Nettleship, supra, viz., that the knowledge must be brought home

to the party sought to be charged, under such circumstances that

he must know that the person he contracts with reasonably be-

lieves that he accepts the contract with the special condition to it."

The rule seems now to bo settled in England that if the defend-

ant has full knowledge of the facts which would increase the dam-

ages beyond the ordinary rule, if he failed to deliver or otherwise

on his part, he is liable for these special damages. Such seems to

be the result of these cases, and it is a rational rule, as it includes

nothing which was nat within the knowledge and contemplation

of the parties at the time the contract was made.

A company of merchants ordered, and a company of distillers

agreed to furnish, a cargo of whisky, to be colored like rum, for the

African market. It was stipulated that the coloring matter should

be harmless. This stipulation was disregarded. The whisky pro-

duced effects alarming and startling, though not shown to be ac-

tually deleterious. It proved unmarketable. It was held the dis-

tillers were liable in damages. Per Lord Chancellor, Lord Cairns

:

" The article has been sold for a specified purpose, and the sculler
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must be considered to warrant that it is fit for that purpose." Mc-

Farlane v. Taylor, L. E., 1 Scotch Appeals, H. of Lords, 245.

Where the vendor of real estate refuses to go on and execute the

conveyance, when he is able to do so, the vendee can recover dam-

ages for the deposit made, if any, the cx2:>ense in examining the

title, and the profit he could have made on a resale of the land, or

the profit of the trade. The case of Flurcau v. Thornhill, 2 W.
Bl. 1078, had decided that when the vendor could not make a title,

the damages were limited to the deposit and expense of investi-

gating title, but not damages for the loss of the bargain. In Engel

V. Fitch, L. E., 3 Q. B. 314, this question came up again in the

Queen's Bench in 1868, and the court held that as the breach of

contract arose, 7iot from inability of the defendants to make a good

title, but from their refusal to take the necessary steps to give the

plaintiff possession, pursuant to their contract, the plaintiff could

recover, not only the deposit and the expenses of investigating the

title, but also damages for the loss of his bargain, and that the

measure of damages was the profit, which it was shown he could

have made on a resale. Hopkins v. Grazebrook, 6 B. & C. 31 ;
and

Eobinson r. Harman, 1 Exch. 850, were cited as supporting this

opinion. The case of Flureau v. Thornhill is limited to cases

where the failure to convey arises from a want of title, and is not

to be extended beyond that special case. Cockburn, C. J., referring

to this case, says: " The rule is an anomalous one, that is to say,

it is a departure from general principles, and inconsistent with or-

dinary rules of law, based upon and applicable to a special and

exceptional state of things alone. There is, therefore, no reason,

in a legal point of view, for extending it; while, on the other hand,

there seems good reason for not encouraging men to affect to soli

property, the power to dispose of which the}' have not secured,

and thereby to entail inconvenience and possible loss on the pur-

chaser, without at least bringing to the knowledge of the latter the

real position in which they stand." The chief justice admits the

cases of Pounsett v. Fuller, 17 C. B. 660 ; S. C, 84 Eng. C. L. 658

;

and Sikes v. Wild, 1 B. & S. 587 ; 4 lb. 421. The same doctrine as

is asserted in the case of Engel v. Fitch is asserted in the case of

Hopkins v. Lee, 6 AVheaton, 109, 118. The court say :
" The rule

is settled in this court that, in an action by the vendee for a breach

of contract on the part of the vendor, for not delivering the article,

the measure of damages is its price at the time of its breach. The

pi'ice being settled by the contract, which is generally the case,

makes no difference, nor ought it to make any; otherwise the
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vendor, if the article has risen in value, would ahvaj'S have it in

his power to discharge himself from his contract, and put the en-

hanced value in his own pocket ; nor can it make any difference in

principle whether the contract be for real or jJersonal property, if

the lands, as is the case here, have not been improved or built on.

In both cases, the vendee is entitled to have the thing agreed for

at the contract price, and to sell it himself at its increased value.

If it be withheld, the owner ought to make good to him the differ-

ence. . This is not an action for eviction. Vide 4 Am. 490 ;
21

Mich. 374 ; Worthington v. Warrington, 8 C. B. 134 ; S. C, G5 Eng.

C. L. 134. See also Baldwin v. Munn, 2 Wend. 399 ; Dunnica v. Sharp,

7 Mo. 71 ; Thompson i?. Guthrie, 9 Leigh, 101 ;
Letcher v. Wood-

son, 1 Brock. 212; Everson v. Kirtland, 4 Paige, G28 ; Peters u.

McKeon, 4 Denio, 546 ;
Bittnert'. Brough, 11 Penn. St. 127. The

rule of Flureau v. Thornhill is clearl}' against principle, and should

no longer be blindly followed. It applies only to a case where the

contract to sell is made by vendor, in the belief he can make a

title ; but good faith is no bar to damages in any other contract of

sale, nor should it be in this country, where real estate is as sala\)le

as personal ])roperty, and where its value often varies in a short

time. Specific performance will not answer where the vendor has

no title."

Where, in a contract for a sale of real estate, the parties pro-

vide that, if either party refused or neglected to comply, he should

j)ay the other a certain sum, it was held that this sum was liqui-

dated damages, and nothing more could be recovered on a failure

to comply (Hinton v. Sparkes,L. R, 3 C. B. IGl), and nothing less,

whatever the actual damages might be, whether more or less than

the sum agreed.

In an action for fraudulent misrepresentation, the plaintiff may
recover for an}^ injury, which is the direct and natural consequence

of his acting on the faith of 'the defendant's representations.

Therefore, where a cattle-dealer sold the plaintiff a cow,' and

fraudulently represented that it was free from infectious disease,

when he knew that it was not, and the plaintiff having placed the

cow with five others, the}' caught the disease and died, it was held

that the ])laintiff was entitled to recover as damages the value of

all the cows. Mullet v. Mason, 186G, L. E., 1 C. B. 559. So in

Eandall v. llaper, E. B. & E. 84; S. C, 9G Eng. C. L. 84, a man
sold seed of a quality inferior to that which he warranted, and the

plaintiff having sown it and a worse crop having come up, ho was

held entitled to recover the difference in the value of the crops.
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So in Dingle v. Hare, 7 C. B., N. S. 145; S. C, 7 C. B., N. S., the

vendor of manure was held liable for the loss of crops ou the land

on which it was used, occasioned by its being not so good q^ it was

warranted. Hill v. Balls, 2 H. & N. 299 ; Collen v. Wright, 7 B. &
B. 301 ; 3 Am. 440 ; 100 Mass. 132. •

Vide, on the general subject of damages, 40 N. Y. 59, 422 ; 39 lb.

129 ; 20 lb. 140 ; 34 lb. 493, G34 ; 35 lb. 269 ; 37 N. Y. 143 ; 9 N.

Y. 551 ; 10 lb. 489 ; 38 N. Y. 230 ; 26 lb. 309 ; 28 lb. 217 ; 96 Eng.

C. L. 84 ; 84 lb. 21, and note ; L. E., 6 Eq. Cas. 396. On penalty

:

88 Eng. C. L. 528; 38 N. Y. 71 ; 2 Ohio St. 519; 21 lb. 253; 91

Eng. C. L. 128 ; Nelson v. Trout, 5 Ohio, 473. In case of death

:

83 Eng. C. L. 93 ; 18 Ad. & El. 93. .Smart money: Simpson v. Mc-

Coffrey, 13 Ohio, 508 ; 99 Eng. C. L. 632 ; 84 Eng. C. L. 660 ; 6 B.

& C. 31 ; 1 Exch. 850 ; 35 :N'. Y. 210; L. E., 3 C. B. 306. In tort

where express malice is shown : Eoberts v. Mason, 10 Ohio St. 277;

3 Ohio St. 241 ; 4 Ohio St. 38; lb. 80 ; 4 lb. 101 ; 5 lb. 180, 186
;

5 lb. 262 ; 7 lb. 299 ; 9 lb. 467 ; 10 lb. 624. These references may
aid counsel in examining any question coming up in practice. On
subject of damage by fire from locomotive, see Penn. E. E. Co. v.

Kerr, 1 Am. 431; 62 Penn. St. 353; Eyan v. N. Y^Central, 35

N. Y. 210 ; L. E., 2 Q. B. 275 ; 1 Keyes, 70 ; 1 Kern. 40 ; 4 N. Y. 130.

General and special dZama^e.—G-eneral damages are such as

necessarily flow from the wrong or injury, or from a violation of a

contract ; special damages are such as are incidental to the gen-

eral damages. For instance, a party has been assaulted, and

beaten, and injured : the general damages are to be estimated from

the injury received ; incidental damages are the loss of time, sums

paid for doctor's and nurses' bills in taking care of the party.

General damages come in under the general averment to his dam-

age; special damages must bo specially stated, so the defendant

may be prepared to meet these special claims for damages. In an

action for breach of contract, only such damages can be recovered

under general averments as are the natural and proximate conse-

quence of the breach. Special damages, if not set up, can not be

recovered. 1868, Lewis v. Paull, 42 Ala. 179 ; 1869, Brackett v.

Edgerton, 14 Minn. 174. Where the damages are a loss of ex-

pected profits in consequence of the wrongful breach of a contract

by the other party, a special allegation is not required. Burrell

V. New York, etc., Co., 14 Mich. 34. What are special damages

is sometimes a nice question to settle ; hence, in all doubtful cases,

the damages should be specially stated. Where the special dam-
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ages are such as the parties contemplated within the rule laid

down in Hadley v. Baxendale, supra, there seems to be no necessity

of specially stating them, though a cautious pleader would aver a

knowledge on the part of the defendant of the special circum-

stances on wjiich this liability rests, and the special damages suf-

fered and the amount thereof

FOKMS.

1. ENTRY OF IMPANELING A JURY.

A B, plaintiff, '\

vs. y Civil action.

C D, defendant. )

And now come the said parties, by their attorneys, and there-

upon came a jury, to wit, (here insert the name of the jury,) who,

being duly impaneled and sworn the truth to speak upon the is-

sue (or, issues, if more than one,) joined between the parties, after

hearing the evidence and arguments of counsel upon their oath

aforesaid say * (here insert the verdict.)

2. WHEN THE VERDICT IS COPIED.

(Proceed as in the last to close of the swearing ; then add :) upon

their oath do here return into court the following verdict in writ-

ing, (here copy the verdict literally^

3. ENTRY ON DEFAULT FOR ASSESSMENT OP DAMAGES.

And now came the said A B, by his attorney, and the said C I)

still failing to demur or answer the said petition, it is considered

that the said A B ought to recover his damages against the said

D by reason of the premises ; and thereupon, on motion of the

said A B, came a jury, to wit, (here enter the names,) who, being

duly impaneled and sworn well and truly to assess the damages

so sustained by said plaintiff, do upon their oaths say that the said

plaintiff has sustained damages by reason of the premises to the

sum of $

Or, do upon their oaths return here into court their verdict in

writing, duly signed by the foreman of said jury, which verdict is

in the words following, (here copy it, with signature of the foreman.)

4. VERDICT FOR PLAINTIFF ON GENERAL DENIAL THAT COMPLAINT

IS NOT TRUE.

The jury impaneled in this cause do, upon their oath, say that
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the sftid several mattei's and things, in the petition of the said

plaintiff contained, are true in manner and form as the said j)laint-

iff hath therein alleged against the said defendant; and the jury

do assess the damages of the said plaintiff, (or, the sum due to the

said plaintiff, ichere the action does not sound in damages,) by reason

pf. the premises, to $
W T, Foreman.

5. VERDICT FOR DEPENDANT.

A verdict for defendant is just like the above, except inserting

the word "wo^" before "true," and omitting, the assessment of

damages.
6. VERDICT ON NIL DEBET.

The jury impaneled in this case do, upon their oaths, say that

the said defendant is indebted to the said plaintiff, as the said

plaintiff hath in his said petition alleged against him, in the sum
of ^ . W T, Foreman.

7. VERDICT FOR DEFENDANT.

(Proceed to the icord " defendant;" then proceed :) is not indebted

to the said plaintiff in any sum, as the said plaintiff hath in his

said petition alleged against him.

W T, Foreman.

8. VERDICT FOR PLAINTIFF ON AN ANSWER DENYING THE EXECU-

TION OP A NOTE, BILL, CONTRACT, ETC.

And the said jury, impaneled in this case, upon their oaths do

say that the said defendant did make and deliver the said promis-

sory note, (or, bill of exchange ; or, check ; or, contract,) as the

said plaintiff hath in his said petition alleged against him ; and the

said jury do further say, that there is due from the said defendant

to the said plaintiff, by reason of the premises, the sum of $

W T, Foreman.

9. VERDICT FOR DEFENDANT IN SIMILAR CASES.

(Proceed as in last to the words " did make ;" then say:) did not

make and deliver the said promissory note, (or, bill of exchange,

etc.,) as the said plaintiff hath in his said petition alleged against him.

W T, Foreman.

10. VERDICTS ON VARIOUS SPECIAL ISSUES ON NOTES AND BILLS OP

EXCHANGE.

And the said jury, impaneled in this cause, do upon their oaths

say

—
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1. That the said did indorse and deliver the said promis-

sory note, (or, bill of exchange, or other written instrument,') to the

said , as the said plaintiif hath in his said petition alleged.

2. That the said promissory note, (or, bill of exchange, etc.,)

was, when the same became due and payable, duly presented to

the said for payment, and payment thereof refused, as the

said plaintiff hath in his said petition alleged.

3. That the said defendant did have due and legal notice of the

said demand, and non-payment of the said promissory note, (or,

bill of exchange, etc.,) as the said plaintiff hath in his said peti-

tion alleged.

4. That the said did accept the said bill of exchange in

said plaintiff's petition set forth, in manner and form as the said

plaintiff' hath therein alleged.

5. That the said bill of exchange, in the said plaintiff's petition

described, was duly presented to the said for acceptance, and

the acceptance thereof by the said refused.

6. That the said defendant had due and legal notice that the

said bill of exchange, (or, check,) in said plaintiff"8 petition de-

scribed, was presented for acceptance to the said , and that

the said . on such presentation, did refuse to accept the same.

7. That due and diligent search was made, when the said bill of

exchange, (or, note,) became due and payable, to discover the

residence and person of the said , at , and elsewhere,

in order that the said bill of exchange, (or, check; or, promissory

note,) in said petition described, might be presented to the said

for payment, as the said plaintiff hath in his petition alleged.

And the said jury do further find that there is due and payable

from the said defendant to the said plaintiff, by reason of the

premises, the sum of %

W T, Foreman.

These are given as specimens of verdicts on special issues under

the code. They can be turned into a verdict for the defendant, by

the simple addition of the negative.

11. VERDICT ON PLEA OP PAYMENT.

A B, plaintiff, \

vs. y Petition.

C D, defendant. )

And the said jury impaneled in this case, do upon their oaths

aforesaid say that the said defendant (lid (oy, did not) pay to the



TRIAL. 1001

said plaintiff the said sum of money so claimed by the said plaint-

iff in his said petition against the said defendant, in manner and

form as the said defendant hath in his said answer alleged.

W T, Foreman.

12. TO PLEA OF TENDER.

And the said jury impaneled in this action do find that the

said defendant did (or, did not) tender to the said plaintiff the said

sum of $ , so claimed by the said plaintiff in his said petition

against the said defendant, in manner and form as the said defend-

ant hath in his said answer alleged.

W T, Foreman.

13. VERDICT ON ANSWER OP PAYMENT OP FIXED SUM AND NOTHING

BEYOND.

And the said jury impaneled in this cause do, upon their oaths

aforesaid, say that the said defendant did pay to the said plaint-

iff the said sum of S , as he hath in his said answer alleged;

and the said jury do further say that the said defendant does not

owe the said plaintiff any sum of money whatever beyond the said

sum of § , as the said defendant hath in his said answer al-

leged.

Or, the said jury do further say that the said defendant is in-

debted to the said plaintiff in the further sum of S ,
beyond the

said sum of $ so as aforesaid alleged to be paid.

"W T, Foreman.

14. WHEN DEPENDANT ADMITS A CERTAIN SUM DUE AND DENIES A

BALANCE.

And the said jury impaneled in this case do, upon their oaths

aforesaid, say that the said defendant is not indebted to the said

plaintiff beyond the said sum of 8 , as he hath in his said an-

swer alleged.

W T, Foreman.

15. VERDICT ON SAME FOR PLAINTIFF.

And the said jury impaneled in this cause do, upon their oaths

aforesaid, say that the said defendant does owe to the said plaint-

iff the further sum of 8 , beyond what he hath in his said an-

swer admitted; and so the said jury farther say that the said de-

fendant does owe to the said plaintiff the sum of § ,
(this should



1002 TRIAL.

be the amount of the sum admitted and of the sum found due beyond

that.)

W T, Foreman.

16. VERDICT IN A CASE OP NEGLIGENCE FOR PLAINTIFF.

And now comes the said jury, heretofore impaneled and sworn
in this case, and ujDon their said oath do say that the said defend-

ant is guilty of the wrong and negligence, in manner and
form as the said plaintiff hath in his said petition thereof com-
plained against him, and do assess the plaintiff's damages, by rea-

son of the j)remi8es, to S

17. A SIMILAR VERDICT FOR DEFENDANT.

And now comes the said jury, heretofore imj^aneled and sworn
in this case, and upon their oath aforesaid, do say that the said de-

fendant is not guilty of the wrong and negligence, in manner and
form as the said plaintiff hath thereof in his said petition com-

plained against him.

18. VERDICT ON NEVER INDEBTED, FOR PLAINTIFF.

And now come the said jury, heretofore impaneled and sworn
in this case, and upon their oath aforesaid, do say that the said

defendant was indebted to the said plaintiff in the sum of $ , in

manner and form as said plaintiff hath thereof comi^lained against

him.

19. ON NEVER INDEBTED, FOR THE DEPENDANT.

And now come the said jury, heretofore impaneled and sworn
in this case, and upon their oath aforesaid, do saj'' that the said de-

fendant was never indebted to the said plaintiff in manner
and form as the^aid plaintiff hath thereof complained against

him.

20. VERDICT ON COUNTER-CLAIM WHERE THERE IS NO ISSUE ON

CLAIM OF PLAINTIFF.

And now comes the said jury, heretofore impaneled and sworn

in this case, and upon their oath aforesaid, do say that (here state

the finding as on a petition on the issue,) and do assess the damages

of said defendant, by reason thereof, at $
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In such a case, the jury really have nothing to find, as to the

case of the plaintiff, that stands admitted ; they are limited to the

issue on the counter-claim or set-off. This amount being found, the

court render a judgment for the party who, on the record, has a

balance in his favor. When the verdict is found, the case stands

as though both parties were in default, whereby both claims would

be admitted, and the court has only to render the judgment the

record under the law required ; and that is for the amount which

the record shows is due to either, after deducting the one sum

from the other. There should be no reference of the plaintiff's

claim to the jury, where on default the court would render a judg-

ment for the amount demanded; the plaintiffs claim is fixed by

the record, and the juiy can not change it. It would refer to the

jury a calculation which it is the duty of the court to make. The

jury are to try issues of fact ; but where there is no answer to a

j)etition, either denying its averments or setting up new matter by

way of defense, there is no issue of fact on the case of the i:)laint-

iff to be tried by a jury. There may be a case, where the plaint-

iff demands damages in bis petition, and a counter-claim is inter-

posed by the defendant, and no issue is made on the petition, though

I never have met with such a one; in that case, the jury would be

sworn as well to assess the damages sustained by the plaintiff

by reason of the matters set up in the petition, as to try tlie

issue joined between the parties on the counter-claim set up

by said defendant. The form in that case would be as follows

:

21. VERDICT ON PETITION FOR DAMAGES ADMITTED, AND COUNTER-

CLAIM.

And now come the said parties, by their attorneys, and there-

upon came also a jury, to wit, (here msert their names,') who were

duly impaneled and sworn as well truly to assess the damages of

the plaintiff by reason of the matters set up by said plaintiff in

his said petition, as the truth to speak on the issue (or, issues)

joined between said parties on the counter-claim (or, set-off) of

said defendant, and the said jury, after hearing the evidence and

arguments of counsel, do, on their said oath, say that they diD assess

the damages of the said plaintiff', by reason of the premises, at § ,

and they do further say that (Jiere set out the finding on the issue or

issues,) and do assess the damages of said defendant, by reason of

the premises, at I
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It is not necessary that the jury should find what the balance

is : the court are to render such judgment as the two verdicts show

ought to be rendered ; that is, a judgment for the balance, what-

ever that may be, in favor of the party having the balance in his

favor. This balance the court are to find as if the parties had made

the same admissions upon the record. If the verdict on the coun-

ter-claim or set-off is for the plaintiff, no damages or sum will be

found.

22. AN ENTRY WHERE IN AN ACTION OF TRESPASS THERE IS A

DEFAULT BY SOME AND ANSWER BY OTHERS.

And now come the said plaintiff and the said
,
{parties who

answer,) by their attorneys, and the said {jparty in default^)

having failed to demur to or answer said petition, it is considered

that the said plaintiff ought to recover his damages thereof against

the said , and thereupon came a jury, to wit, {here state the

names,) who were duly impaneled and sworn well and truly, as well

to assess the damages of said plaintiff, by reason of the premises,

against the said , as the truth to speak on the issues joined be-

tween the said plaintiff and the said ; and now comes the said

jury, and on their oath aforesaid do say that the said defendants

{here state their names.) are guilty of the wrong and trespass in man-

ner and form as the said plaintiff hath thereof complained against

them, (or, him, if hut one,) and they do assess the plaintiff's dam-

ages by reason thereof, as well against the said {the one in

default,) as the said {the ones making issue,) at the sum of

If the jury find for the parties presenting an issue of not guilty,

then the assessment of damages will be as follows after the verdict

of not guilty :

And they do assess the damages of the said plaintiff against the

said {party in default,) by reason of the premises, at $

There is another matter which may be suggested as to the prov-

ince of the jury. They are to find the truth of a disputed fact and

nothing else. If, then, an action is based on a money contract,

where the prayer is for a specific sum with interest from a certain

time, and new matter is set up, which, if true, defeats the action, and

if not true, leaves the plaintiff entitled to the judgment prayed for,

the verdict of the jury will find the truth or falsehood of the an-

swer, and that will cover their whole duty. If the answer is true,

then the judgment is for the defendant and against the plaintiff
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for costs; but if the defense is found untrue, then the phiintiff is

entitled, as on default, to the judgment prayed for, which it is the

duty of the court to render without the intervention of a jury.

It is clear that, if the jury were to find any other amount than

that prayed in the petition, and judgment should be rendei-ed

thereon, it would be error, for which the judgment would have to

be reversed. After a verdict against the new matter set up as a

defense, the petition stands admitted, as it would on default, and

the court is required to render such a judgment as the petition

itself authorizes it to enter and none other.

It is desirable that the practice should be right in this respect,

as it will take away from the jury matters which can only serve

to mislead them. The province of the court and jury should be

clearly discriminated, and each confined within its own sphere.

Under the old practice the jury had to assess the damages in most

cases, and hence had on a default to deal with the plaintiff's case.

That is not allowable under the code in cases where the petition

demands judgment for a sum certain with interest from a fixed

date. It is only in cases where the recovery strictly sounds in

damages—where the amount demanded is a round sum predicated

upon uncertain basis, like actions of covenant, trespass, trover, etc.,

that the jury have to deal with the amount. In these cases the

jury have two things to do : 1. To find whether the defiense offered

is true or not ; and if not true, what are the damages which the

plaintiff has sustained. In other words, this class of cases is lim-

ited to those actions where, on a default, the amount to be recov-

ered is to be assessed as damages by the court or jury. In these

cases no judgment can be rendered on a default ; there must be an

inquiry of damages before any judgment can be rendered. The

sum to be recovered is left uncertain by the petition itself.

23. VERDICT FOR THE PLAINTIFF ON NOT GUILTY.

And the said jury impaneled in this cause do, upon their oaths

aforesaid, say that the said defendant is guilty in manner and form

as the said plaintiff hath thereof complained against him ; and the

said jury do assess the plaintiff's damages by reason of the prem-

ises, to be $
W T, Foreman.



1006 TRIAL.

24. VERDICT FOR DEFENDANT ON SAME.

And the said jury impaneled in this cause do, upon their oaths

aforesaid, say that the said defendant is not guilty, in manner and

form as the said plaintiff hath thereof complained against him.

W T, Foreman.

25. A SHORT VERDICT, ON AN ANSWER, SETTING UP NEW MATTER

OF DEFENSE.

And the said jury impaneled in this cause do, upon their oaths

aforesaid, say that the said several matters and things in the an-

swer of the said defendant (or, in the first, second, etc., plea in the

answer of said defendant,) contained, are true, in manner and

form as the said defendant hath in his said answer (or, in the said

first, or, second, etc., plea of his said answer) alleged.

This form of a verdict may probably answer in all cases where

the answer contains veic matter, constituting a defense. It can

easily be turned into a negative verdict by inserting the word

" not " before true. Some such form as this must be adopted, or

the verdict must recite the whole answer or plea, affirming or nega-

tiving it, as the case may be. There can be no necessity for recit-

ing the whole plea or answer, so that a form is adopted, and is

recognized to mean what is wanted

—

a fuJl affirmation or denial of

the truth of the facts set up in the answer; the shorter it is, the better.

Under the old sj'stera this was almost universally the case. A
loiig plea of justification was met by a replication that he did the

act complained of, of his own wrong, and without the excuse set

up in his plea ; and the verdict simply found the defendant guilty

as charged, and that he did the act, not of his own wi-ong, but for

the reason in his plea set forth. Form is here everything for the

clerk, as he then knows when he is right, and when not. It is

also of great convenience to all parties ta have a recognized form,

in which a verdict shall be worded so as to deny or affirm those

answers which contain new matter, constituting a defense. There

is then no ground for debate ; imy one will know what that means,

as well as what a verdict of non assumpsit means.
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26. VERBICT IN CASE OP SET-OFF.

And the said jury impaneled in this cause, do, upon their oaths

aforesaid, say that there is due and payable from the said defend-

ant to the said plaintiff, for the cause (or, causes) of action in said

petition set forth, the sum of $ ; and the said jury do further,

upon their said oaths, say that there is due and payable from the

said plaintifl to the said defendant, by reason of the said matters

by said defendant, in his said answer of set-off, alleged, the sum of

$ ; and so the jury do further say, upon their said oath, that

the said does owe to the said $ ,
over and beyond

the sum so as aforesaid found due from the said to the

said

W T, Foreman.

This last part of the verdict will be filled up with the name of

the party in whose favor the balance may be found, whether

plaintiff or defendant. It is probable that this finding of a balance

is unnecessary, as the court could render the proper judgment on

the two sums first found.

27, VERDICT WHERE SUIT IS ON A NOTE WITH COUNTER-CLAIM

ARISING ON SALE AND BREACH OP WARRANTY.

And the said jury, impaneled in this cause, do, upon their

oaths aforesaid, say that there is due from the said defendant to

the said plaintiff, by reason of the cause of action by the said

plaintiff in his said petition alleged, the sum of $ ;
and the

said jury, upon their oaths aforesaid, do further say that the said

plaintiff did warrant the said horse to the said defendant as sound,

as the said defendant hath in his said answer alleged ;
and that

the said horse was not sound when so sold and warranted by the

said plaintiff to the said defendant; and the said jury do assess

the damages of the said defendant, by reason thereof, to $ ;

and so the said jury aforesaid, upon their oaths aforesaid, do say

that the said defendant does owe to the said plaintiff, after deduct-

ing the damages of the said defendant so as aforesaid assessed,

the sum of $ .

W T, Foreman.

This form can readily be shaped to suit any case where a coun-

ter-claim is interposed.
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28. VERDICT IN AN ACTION FOR RENT, WITH A COUNTER-CLAIM ON

A COVENANT TO MAKE NEW FENCES.

And the said jury, on their oaths aforesaid, do say that the said

defendant did make and deliver the covenant in the said petition

alleged, and that he does owe the said plaintiff, by reason thereof,

the sum of $ ; and the said jury, on their oath aforesaid, do

further say that the said plaintiff did make and deliver the cove-

nant in the answer of the said defendant alleged, and that the said

plaintiff hath not kept the same ; and that the said defendant, by

reason thereof, has sustained damages to the sum of $

W T, Foreman.

29. VERDICT WHERE THE ACTION IS NOT ON THE LEASE, WITH A

COUNTER-CLAIM FOR BREACH OF COVENANT.

And the jury aforesaid, on their oaths aforesaid, do say that the

said defendant is indebted to the said plaintiff, by reason of the

matters in the said petition set forth, in the sum of dollars

and cents ; and the jury aforesaid, on their oaths aforesaid,

do further say that the said plaintiff did covenant and agree with

the said defendant, touching the use and occupation of the said

premises, as the said defendant has in said answer alleged
;
and

that the said plaintiff has broken his said covenant and agreement,

in manner and form as the said defendant has in his said answer

alleged ; and they do assess the damages of the said defendant, by

reason thereof, to dollars and cents.

W T, Foreman.

These forms will suffice to show the form in which verdicts

should be drawn up and entered. It is impossible to frame a form

for every case, since the verdict must conform to the issue made in

the case. Still, the above forms will meet all ordinary cases that

occur.
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CHAPTER XXX'.

TRIAL BY THE COURT.

Sec. 279. The trial by jury may be -waived by the parties, in

actions arising on contracts ; and with the assent of the court in

other actions.

It would seem by this clause that, in actions in replevin and for

the recovery of real estate, a jury can not be waived without the

consent of the court. So in all actions heretofore denominated

actions ex delicto, the jury can not be dispensed with against the

consent of the judge.

The consent of the parties may be given in the following

manner

:

1. The party appearing may consent, at the trial, that the jury

shall be dispensed with, when the other party fails to appear at

the trial.

2. The parties may, by writing, signed by them and filed with

the clerk, waive a jury.

3. It may also be done by oral consent, given in open court, and

entered on the journal.

Verdict.

Sec. 280. The court need not state its verdict or finding, except

generally for the plaintiff or defendant, unless the parties request

it with a view of excepting to the decision of the court upon the

questions of law involved in the facts presented on the trial ; then

the court shall state in writing the facts found, separately from the

legal conclusion of law drawn from them.

This special finding of the court is like a special verdict, and

must be entered on the record as the verdict in the case. And
then a writ of error may be prosecuted on this special finding,

without any bill of exceptions. It is a very convenient way of

raising legal questions, when there is not much dispute about the

facts ; and in all cases where a special verdict is desired, it will be

preferable to submit the case to the court, as the judge, in con-
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nection with the counsel, will be much better qualified than a jury-

to find such a verdict.

Where a case at law is submitted to the court, instead of a

jury, the court is bound, under section 280, on the request of either

party, to state in its finding, and in writing to go on the record,

both the conclusions of fact and the conclusions of law separately.

Cleveland and Toledo E. E. Co. v. Johnson & Kellogg, 10 Ohio St.

591. Where, on a question of negligence or not, the court find a

general verdict, and the case goes up on error on an agreed state-

ment of facts, the court above is bound by the verdict below find-

ing negligence, the agreement not stating whether there was

negligence or no negligence. Negligence is a question of fact to

be drawn or inferred by the jury or court trying the case, and one

which on error the court can not infer. In this case a motion for

a new trial, on the ground that the verdict was contrary to the evi-

dence, would have raised the question sought to be raised, the

bill of exceptions setting forth that the agreed statement was all

the evidence in the case ; then the court above would have been

called on to consider the case on the evidence, as the court below

did.

The provisions of section 291 (Ohio Code, sec. 280) of the

civil code, providing for the findings of law and fact by the court

on a trial of an issue of fact by it, being stated separately on re-

quest of either party, were necessary to meet the changes made by

the code, and are indispensable when it is desired to except to such

finding of the court, and necessary to show whether there has

been a misapplication of the law to the facts ; where the record

does not show such a finding, but the finding is general, there is

no case for a court of error to pass upon. Major v. Major et al., 2

Kan. 337.

In an action commenced and tried by the court as an action in

equity, the plaintiff therein seeking, upon various allegations,

equitable relief, and equitable relief only, the court, finding that

the plaintiff is not entitled to any equitable relief, can not, upon

certain facts appearing upon the trial which would warrant an

action by plaintiff for damages, but which he has neither alleged

nor claimed, assess, or caused to be assessed, such damages, and

order judgment therefor against the defendant. Section 275 is in-

tended to relieve the plaintiff" from any technical objection that he

has not prayed for the precise relief to which it may seem he is

entitled upon the trial ; but still the relief granted must be con-
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sistent with the case made in the complaint. No construction can

be given to that section which will enable a plaintiff to compel a

trial by the court by merely alleging in his complaint grounds of

equitable relief, and, failing in that, secure a trial of an action for

fraud and an assessment of damages without a jury, in violation of

the constitution and section 253 of the code. Bradley v. Aldrick,

40 N. Y. 504. Section 275 in the New York code is as follows

:

" Sec. 275. The relief granted the plaintiff, if there be no answer,

can not exceed that which he shall have demanded in his com-
plaint

;
but in any other case, the court may grant him any relief

consistent with the case made by the complaint, and embraced
within the issue." Woodworth, J. :

" The opinion of this court, in

Mann v. Fairchild, 2 Keyes, 111, is that if a party brings an equi-

table action even now, when the same court administers both

systems of law and equity, the party must maintain his equitable

action upon equitable grounds or fail, even though he may prove

a good cause of action at law on the trial. See also Heywood v.

Buffalo, 14 N. Y. 540.

The great objection to such a practice lies in the constitutional

right of trial by jury. The court must decide whether the action

is one for a jury or one for the court in limine; and it must decide

it upon the case made in the petition. If the petition makes a case

for equitable relief, it must be tried by the court, and hence the

court is shut up against granting a legal remedy, because, by so

doing, it would violate the right of trial by jury. The only way
such a corner can be turned is by an amendment, if that can be

done without absolutely inserting a new cause of action. There

are many transactions which give a plaintiff a choice of remedies

—one at law and one in equity. If he goes on the equitable cause

of action, and fails, he can not amend it into a legal one, because

that is inserting a new cause of action, which all agree can not be

done. A bill for specific performance can not, by amendment, be

converted into an action for damages for refusing to convey.

FOEMS.

1. CONSENT.

A B, plaintiff, ")

vs. [ Petition.

C D, defendant, j

And now comes the said A B, by his attorney, and the said C T>

failing to appear at this trial, a jury in this cause is, with the con*-
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sent of the said A B, now given in open court, waived, and the

same is submitted to the court upon the issue joined between the

parties, ^nd the court, after hearing the evidence and argument of

counsel, do find a verdict in favor of the said plaintiff, and against

the said defendant, for the sum of $

This form of entry is for a case where there is an answer in, and

an issue made up, but the defendant declines to attend at the

trial.

The verdict of the court will usually respond to the issues, since

there is no difficulty in the court making its finding responsive to

the issues.

A verdict for the defendant will be simply that " the court find

a verdict for the said defendant."

2. CONSENT IN WRITING.

The parties to this action agree that a jury is waived on the trial

of this cause, and that the same shall be submitted to the court in

lieu of a jury, to find upon the issues of fact arising therein.

Dated, etc.

A B, by E F, his Attorney.

C D, by G H, his Attorney.

3. ENTRY IN RECORDS.

This day came the said parties, by their attorneys, and there-

upon a jury in this cause is waived by the said parties, and the

same is submitted to the court upon the issue joined between the

parties, according to the written agreement of the parties, signed

by them, (or, their attorneys,) and heretofore filed with the clerk

of the court; and the court, after hearing the evidence and argu-

ments of counsel, do find, etc.

4. ENTRY OP ORAL SUBMISSION.

This day came the said parties, by their attorneys, and, in open

court, waive a trial by jury in this action, and submit the same to

the court upon the issue joined between the parties ; and the court,

after hearing the evidence and arguments of counsel, do find that,

Qiere enter the finding as the verdict of the jury, unless a general ver-

dict is entered, which will be as follows : A verdict in favor of said

plaintiff, and against the said defendant, for the sum of I .)

Or, do find a verdict in favor of the said defendant, and against

the said plaintiff; it is therefore considered that the said plaintiff
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recover of the said defendant the sum of $ , together with

his costs herein expended, taxed to I

Or, it is therefoi-e considered by the said court here, that the

said defendant recover of the said plaintiff his costs herein ex-

pended, taxed to $

5. DAMAGES ASSESSED BY THE COURT ON A DEFAULT.

And now comes the said plaintiff, by E F, his attorney, and the

said defendant still failing to demur or answer to the said petition,

it is considered that the said plaintiff ought to recover his damages

by reason of the premises ; and thereupon, with the consent of the

said plaintiff and the court, this action is submitted to the court to

inquire of and assess the damages sustained by the plaintiff by

reason of the premises ; and the court, after hearing the evidence

and arguments of counsel, do assess the damages of the said plaint-

iff, by reason of the premises, to the sum of dollai's and

cents ; it is therefore considered that the said plaintiff recover

against the said defendant the said sum of dollars and

cents, his damages aforesaid, in form aforesaid assessed, and also

his costs in and about his action in this behalf expended, taxed to

dollars and cents.

Damages must be assessed by a jury or the court in all actions,

except such as are for the recovery of money only, in which actions,

the plaintiff, without any inquiry, is entitled to a judgment for

the amount demanded in his petition. The affidavit of the plaint-

iff verifies the truth of the sum demanded in such actions. An
action for the recovery of money only, is one where the petition

avers an indebtedness for, or a promise to pay, a sum certain, and

on which sum interest is due from a fixed date. The breach must

be the simple averment that the money has not been paid ; if

more is requii*ed, the action is not for money 07ily.
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CHAPTER XXXI.

TEIAL BY EEFEEEBS.

I. What may be so tried, and when.

Sec. 281. Any issue of fact or law may be referred upon the

written consent of the parties, or upon their oral consent, given in

coart, and entered upon the journal.

Where a written consent is given, it must state the fact of the

agreement to refer, and the names of the persons, not exceeding

three, to whom it is to be referred. The entry can then be made

without the presence of the parties or their counsel. When it is

given in open court, the entry will so state.

Sec. 282. Where the parties do not consent, the court may,

upon the application of either, or of its own motion, direct a

reference in either of the following cases :

1. Where the trial of an issue of fact shall require the examina-

tion of mutual accounts, or where the account is on one side only,

and it shall be made to appear to the court that it is necessary that

the party on the other side should be examined as a witness to

prove the account; in which cases the referees may be directed

to hear and report upon the whole issue, or upon any specific ques-

tion of fact involved therein, or

—

2. Where the taking of an account shall be necessary for the in-

formation of the court before judgment, in cases which may be

determined by the court, or for carrying a judgment into effect,

or

—

3. Where a question of fact, other than upon the pleadings, shall

arise, upon motion or otherwise, in any stage of an action.

The court, in certain cases, may, on the motion of either party,

or of its own motion, refer a case.

Sec. 284. In all cases of reference, the parties, except when an
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infant may be a party, may agree upon a suitable person or per-

sons, not exceeding three, and the reference shall be ordered ac-

cordingly ; and if the parties do not agree, the court shall appoint

one or more referees, not exceeding three, who shall be free from

exception.

Sec. 285. A reference, as provided in this chapter, can not be

ordered by a Probate Court, unless by consent of the parties to the

reference and referees.

Sec. 287. A judge in vacation, upon the written consent of the

parties, may make any order of reference which the court of which

he is a member could make in term time. If a reference has

already been directed in any action, pending in a District Court in

which the parties are not entitled by the constitution of this State

to a trial by jury, m case of the death, sickness, or other disability,

or declination to serve of the referee, or either of the referees or

master commissionei', any judge in vacation, being a member of the

District Court directing such reference, upon the written consent of

the parties, or upon the written application of either of them, set-

ting forth therein such prior order of reference, the death, sickness,

or other disability, or declination to serve of the referee or master

commissioner, and after reasonable notice in writing to the other

pai-ty, or his attorney, of the time and place of making such ap-

plication, may direct another reference of all the issues included in

the prior reference ; and if the parties do not agree upon a suitable

person or persons, said judge shall appoint the same number of

referees, or a master commissioner, as were appointed by the court

in the prior order of reference. Whenever a reference is directed

under this section, the order of reference shall be made on the writ-

ten agreement of the parties to refer, or on such written applica-

tion, and shall be filed, together with the notice aforesaid, if the

same be not upon consent, with the clerk of the court, with the

other papers in the case.

The court is not bound to appoint the referee or referees agreed

upon ; it must be satisfied that the person or persons are suitable

to act as referees. Litchfield v. Burwell, 5 Pr. 341. If the referee

act simply by the assent of the parties, he acts without author-

ity, lb.

Where referees are appointed by the court, any defect in their ap-

pointment is waived by proceeding to trial before them without

objection. Eenovil v. Harris, 1 Code, 125; Coombs v. Wyckoff, 2

VOL. II—15
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Caine, 147. A proceeding upon a reference is a waiver of all objec-

tions to the order of reference, on the ground of irregularity ; but

not of the objection that the court had no jurisdiction to make the

order. Garcia v. Sheldon, 3 Barb. S. C. 232. In Whalen v. Sup. of

Albany, 6 Pr. 278, it was held that a written agreement to refer,

with no rule of reference entered, and a trial had before the referee,

would be upheld and sustain a judgment. The court say they

would order a reference to be entered nunc pro tunc. This case ia

contrary to the one above in 5 Pr. 341, and could not be maintained

as law in Ohio. The parties can not give him jurisdiction ; that

can only be done by the order of the court. It may amount to

an arbitration, but not to a reference under the code.

There are two classes of cases, when the case may go to a ref-

eree : the first, under section 281 ; the second, under section 282.

Under the first class are included actions at law. Here the refer-

ence must be by consent of 'parties, as the court can not by a refer-

ence deprive the party of a jury trial. All common-law actions

can only be refei-red to a referee by mutual consent. The selection

of a referee must also be agreed upon by the pai'ties, and the court

on a disagreement can not select a referee save by the consent of

both parties. Under this section all cases may be referred to a

referee, who assumes in the case the position of both jury and

judge; he finds the facts, and decides the law, and his report is

final, unless, like an award, it is set aside for some good reason.

Under section 282, the court has power to order a reference

either on motion of a party or on its own motion. No action, in

which the parties are entitled to a trial by jui-y, can be so referred

under this section ; nor can the court substitute the referee for

itself in the final decision of the case. Under this section, the court

is vested with the power formerly vested in courts of equity, to

refer cases for some particular purpose, or to ascertain some par-

ticular facts, which can be better done by what was then called a

master in chancery. On a reference by consent, the whole case

goes to the referee, and the court has only to carry into judgment

the result he has come to ; but the case, on a reference under sec-

tion 182, comes back for final adjudication on the report and evi-

dence. Bills for an account presented cases, where the case was

sent to a master to take and state an account. But it is not every

action involving an account that can be sent to a master; only in

those cases where a court of equity had jurisdiction over mutual

accounts. A court of law had no power of reference ;
it was only

in a court of equity that a reference could be had. Hence, now,
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only such cases can be referred as formerly a court of equity would

take jurisdiction of. " Courts of equity," says Cole, J., in McMar-

tiny. Bingham, 27 Iowa, 234 ; S. C, 1 Am.2G5, -^ have a general juris-

diction, where there are mutual accounts, and also where the ac-

counts are on one side ; but a discovery is sought and is material

to the relief But where the accounts are all on one side, and mere

set-offs on the other, and no discovery is sought or required, courts

of equity have not jurisdiction. See Story's Eq. Juris., sees. 457 to

459. Our code has specified the precise matter, which was formerly

of equitable cognizance, and as to which, of course, in that court

there was no right to a trial by jury. In order, therefore, to ascer-

tain the precise extent of the power of reference given by our code,

we must look to the jurisdiction of courts of equity in matters of

account." Porter v. Spencer, 2 Johns. Ch. 171 ; Dorthey v. Clem-

ens, 6 Beavan, 165, 169 ; Fowle v. Lownson, 5 Peters, 495. The case

of Johnson v. Wallace, 7 Ohio (pt. 2), 62, was an action o( assumpsit,

an action at law, and the reference was refused on that ground.

The court say, "that the difficulties arising in cases of this kind

(long accounts) may be avoided by a resort to a court of equity,

which has concui^rent jurisdiction with the courts of law in cases

of this description. These long and perplexing accounts might

then be referred to a competent master, and be far more satisfac-

torily adjusted." The form of the action is now of no moment. K
the case is one of mutual accounts, it can be referred : though the

form of the petition in such a case should assume the form of a bill

in chancery, so that the fact of mutual accounts may appear on the

petition ; for, if the plaintiff brings an action on common counts

and the answer meets it with a denial, on the record the parties

would be entitled to a trial by jury. Whether the court could, on

discovering the fact on opening the case, order its reference to a

master or referee, may admit of contention, though I have known

it done. Cole, J., in his opinion, regards the codes of Iowa, Ohio,

and New York, in this respect, to be alike in this particular
;
and

the court there hold that a forced reference can be made only in

those cases, where, by the practice in chancery under the old sys-

tem, a reference to a master commissioner would have been made.

This is the practice, 1 believe, in Ohio and New York and Kansas.

Savage v. Challiss, 4 Kansas, 319. In this case, it was held that an

order of reference, made on motion of one of the parties, was not

a final order, on which error would lie, even if the order was

wrong.

It will thus be seen that a clear distinction must be made between
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a reference under section 181 and under section 182. A disregard

of this distinction led to an erroneous reversal of the case of Law-
son V. Bisscl, 7 Ohio St. 129. It was assumed that that was a ref-

erence under section 181 ; whereas, in fact, it was a reference in a

chancery case under section 182. In the former class of cases, the

party is entitled to an appeal, or second trial, as the action is at

law or in equity. The report in that case was only on one branch

of the case, and not on the case itself. This distinction is often

overlooked, and much confusion and contention results from the

mistake.

II. How Reference to be obtained.

Where the order is made on the agreement of the parties, the

production of the written agreement, or the oral consent given in

court, is all that is necessary to justify the order.

Where the parties do not consent, the reference is to be obtained

by motion to the court. The motion must be founded on an affi-

davit; it must state that issue has been joined, and that the trial

of the action will require the examination of a long account, and

not involve the examination of difficult questions of law. The

affidavit must be made by the party himself, and not by the attor-

ney, unless a sufficient excuse for the omission is shown by the

affidavit. Mesick y. Smith, 2 Pr. 7, 157, 164, 165; 5 Hill, 548. The
notice of the motion or affidavit, should contain the names of the

proposed referees. 1 Caine, 7, 149. It is usual to name three, but

the court may appoint one or more.

The motioji can not be made until the issue is made up in the

case. 1 Code, N. S. 27 ; 2 lb. 148.

In opposition to the motion, it may be shown by affidavit that

difficult questions of law will arise in the case, 2 Johns. Cas. 402
;

2 Caine, 251 ; 2 Johns. 374 ; as the party is advised by counsel, and

verily believes, 1 Caine, 149 ; and if it clearly appears that such

questions will arise, the motion will be denied. 1 Pr. 168. The

question of law must be clearly stated, so the court may decide

upon its difficulty. 6 Johns. 329 ; 5 Cowen, 423. If parties disa-

gree as to the referees, each may be permitted to name one, and

the court a third. 11 Johns. 406
; 7 Wend. 483.

Where both parties move for a reference, the court will give

preference t« the" party first giving the notice.

A reference can only ]be compelled where the court can see by
the pleadings, or other papers of the parties, that the trial of the

case must nepessarily involve the examination of a long account
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on either side. Keeler v. Poughkeepsie et al., 10 Pr. 11. An ac-

count, though containing many items, yet being a single purchase

and made at one time, is not a long account, so as to warrant a ref-

erence. Stewart v. Elwell, 3 Code, 139. One bill of goods, contain-

ing fifty items, delivered at one time, is in fact but one item.

Swift V. Wells, 2 Pr. 79 ; Miller v. Hooker, 2 Pr. 171. A case in-

volving the examination of long accounts may be referred after

it has once been tried by a jury. Brown v. Bradshaw, 8 Pr. 176

;

1 Duer , 635 ; and it was so ruled in District Court of Seventh Dis-

trict.

Where a question is involved in. a case, on the finding of which

the right to an account depends, as whether there was a partner-

ship, a reference can not be made until the court has found this

fact. Graham v. Golding, 7 Pr. 260.

Under subdivision 3, section 282, it has been said that it was

undoubtedly intended to provide for references in cases where

questions of fact should arise, upon collateral matters in the case,

in any stage of it, and not to those questions or issues of fact

which are made by the pleadings. As for instance, whether an

injunction has been violated, or the party is in contempt for any

cause alleged, the numerous questions which arise on motion, and

in relation to the execution of the orders, decrees, and process of

the court, and also upon petitions presented during the progress

of a cause. In such cases, and many others, the questions of fact,

which are frequently sharply litigated, do not arise upon the

pleadings, and may be referred by the court under the third sub-

division of this section. Such are those cases, where the late

court of chancery ordered a reference to the master, or directed

issues to be tried by a jury. Per Welles, J., Flagg v. Hunger,

3 Barb. 9 ; 2 Code, 17.

On a question of fact, says Eoosevelt, J., in Meyer v. Lent,

16 Barb. 539, arising after judgment, it is obvious the court may

appoint a referee, and invest him with all the powers necessary for

its investigation.

There may also be a reference of any specific question arising

in an action where the taking of a long account is necessary, as,

to ascertain what disbursements were made by an attorney, where

he sues for these as well as for his services. Bowman v. Shelden,

1 Duer, 607.
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III. Referees Defined.

A referee is a person to whom a cause pending in court is re-

ferred by the court to take testimony, hear the parties, and report

thereon to the court, and upon whose rejDort, if confirmed, judg-

ment is entered. Burrill's Law Diet., title Eeferee. A referee,

under the code is not merely a substitute for a master under the

former practice, but is clothed with the power of a judge at a

special term. When a specific question is referred to him, he takes

the place of the court. Per Willard, J., Graves v. Blanchard,

4 Pr. 303.

But this double character of a referee must be ever in mind now,

that he may be a judge and jury, or nothing but a master com-

missioner, an officer of the court instructed to do some act to aid

the court in its final decision of the case. Before the code, they

had referees in courts of law, as now under section 181, and in

chancery references to a master commissioner, as may now be done

under section 182. It is unfortunate that both are called a referee,

because their duties are very different. Under section 181, the

reference by consent is like our former practice of referring a case

to arbitrators, and on return of their report, rendering judgment

on it, unless it was set aside for some sufficient reason. If, under

section 181, the word "referee " had been retained, and the word
" master commissioner " under section 182, this confusion would

have been avoided. As it is, we must recollect that the two classes

of references are wholly unlike, and the powers of the referee very

distinct under the first from what it is under the second.

IV. Reference Defined.

A reference is a legislative substitute for a trial by jury. Per

Spencer, J., 12 Johns. 218. The case is still in court, and the

referee is, in fact, the officer of the court, and bound to report his

decision to the court, according to the order of reference. Where,

by written agreement, parties referred a case to A, but by mistake,

on motion of one, it was referred to B, held that the reference was

void; because one of the parties had never, orally or in writing,

given his consent to the reference to B. The iilaintiff's standing

in court was not in the least affected by the order. The statute

was not followed, and the order was a nullity. Haner v. Bliss et

al., 7 Pr. 246.
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Y. Powers of Referee.

The powers of a referee, in regard to causes referred to him to

hear and determine^ is not essentially changed in New York from

what it was before the code. Holmes v. Slocum, 6 Pr. 218. Hence

the prior decisions in New York are authority in the construction

of our code, and may be referred to as illustrative of a practice

new in Ohio, and resorted to in New York to avoid the delaj'S

incident to an overcrowded court calendar.

The referee is invested with all the necessary power and author-

ity over the cause and parties, to enable him to hear and deter-

mine everything properly belonging to the trial of the cause. He
is to try the issue which the court sends him to be tried. For

every other purpose the action and the parties remain in court.

The referee has no right to order an amendment of the pleadings,

or to change the issue, which the coux't has sent to be tried.

Holmes v. Slocum, 6 Pr. 218.

Nor has the referee authority to order the production of books

and papers, etc., by either party, w^here there is no provision to

that effect in the order of reference. Frazer v. Phelps, 1 Code,

N. S. 214 ; 4 Sandf. S. C. 682. The power to order the production

of books, etc., is limited to the court, lb. The court will order

the production of books, etc., on the certificate of the referee that

they are necessary to the stating of an account. lb.

A referee under the code is not merely a substitute for a master,

but is clothed with the power of a judge at a special term. When
a specific question is referred to him, his office resembles that of a

master ; when the whole issue is referred to him, he takes the

place of the court ; his report thereon stands as the decision of

the court, and may be reviewed in like manner. Per Willard, J.,

4 Pr. 303.

Every referee appointed under the code has power to administer

oaths in any proceeding before him. Sec. 383. They have the

same power as the court to grant adjournments, and they have a

reasonable discretion thereto. Forbes v. Frary, 2 Johns. Cas. 224.

He can decide upon the question of costs. Ludington y. Taft,

10 Barb. S. C. 448.

YI. Reference— When Ordered.

Under this clause, no reference can be had when the party is

entitled to a jury trial. It is believed in New York that the con-

stitution of the State is not so strict as to the right of trial by jury
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as ours. This section (283) is a palpable violation of the constitu-

tion, as its language is broad enough to include cases in which a

party is clearly entitled to a jury trial. This comes of the servile

copying of the New York code without understanding what were

the constitutional powers of a court in that State. This system

of trial has been in use in New York for fifty years, and is in har-

mony with their organic law. Not so in Ohio. It is an innova-

tion here, and not contemplated by the constitution.

The first rule, then, in its construction, is the limits placed upon

it by the constitution ; and these limits are, that in no case where

the party is by the constitution entitled to a jury trial, can the

court make an order of reference without the consent of both parties.

And this limitation applies to all actions for the recovery of money,

or specific real or personal property. In other words, it applies to

all actions in which the code declares that there shall be a jury

trial. Consent of parties is in all these actions indispensable to the

power of the court to make an order of reference.

This section (283) then applies only to actions, which are

founded upon equitable law, and would under the former practice

be the subject matter of a bill in chancery. It is an equity jurisdic-

tion, and nothing else, including references to masters for particular

purposes, as well as to referees to decide upon the case.

An account, therefore, which can be referred, must be such an

account as would have given a court of equity jurisdiction on a bill

for an account.

" Courts of equity," says Story, 1 Story's Eq. 424, " have for a

long time exercised a general jurisdiction in all cases of mutual

accourds, upon the ground of the inadequacy of the remedy at law;

and have extended the remedy to a vast variety of cases (such as

to implied and constructive trusts) to which the remedy at law

never was applied. So that now the jurisdiction extends not only

to cases of an equitable nature, but to many cases, where the

form of the account is purely legal, and the items constituting the

account are founded on obligations purely legal." Where then

there are mutual accounts, charges on both sides, a reference may

be had because it is a matter of equitable jurisdiction. Story says

(lb. 439), that courts of equity will entertain jurisdiction, where

the account is all on one side—where discovery is also wanted in

aid of the account. But the whole law of discovery being repealed,

a court of equity has no ground to obtain jurisdiction in these cases

of one-sided accounts, and they become a matter of common-law

jurisdiction, and can not be referred without the assent of the
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parties. Where the account is all on one side, like a bill of goods,

or several bills of goods, there can be no forced reference. There

must be an accounting between the parties, in order to justify the

reference; and the law of a court of equity is just as important

now as it ever Avas, and questions of jurisdiction between law and

equity are equally important under the code as before. The code

manifestly contemplates a forced reference, where the account is

all on one side; this is done in New York, but it can not be done

in Ohio without violating the constitutional right to trial by jury.

Story again (1 Eq. 441) says :
" And on the other hand, where the

accounts are all on one side and no discovery is sought or requii-ed,

and also when there is a single matter on the side of the plaintiff

seeking relief, and mere set-offs on the other side, and no dis^

covery is sought or requii-ed ; in all such cases courts of equity will

decline taking jurisdiction of the cause." And an account, though

containing many items, yet being a single purchase and made at

one time, is not a long account, so as to warrant a reference.

Stewart v. Elwell, 3 Code, 139. A bill of goods, containing fifty

items, delivered at one time, is in fact but one item, and a refei-ence

on such an account can not- be granted. Swift v. Wells, 2 Pr. 79.

As to subdivision 3, section 282, it has been said by Welles, J.,

in Flagg v. Hunger, 3 Barb. S. C. 9; 2 Code, 17: "It was un-

doubtedly intended to provide for references in cases where ques-

tions of fact should arise, upon collateral matters in the cause, in

any stage of it, and not to those questions or issues of fact which
are made by the pleadings. As for instance, whether an injunc-

tion has been violated, or the party is in contempt, for any cause

alleged; the numerous questions which arise on motion, and in

relation to the execution of orders, deci'ees, and processes of the

court ; and also upon petitions presented during the progress of a

cause. In such cases and many others, the questions of fact, which
are sharply litigated, do not arise upon the pleadings, and may be

referred by the court, under the third subdivision of this section.

Such are those cases, where the late court of chancery ordered ref-

erences to the master, or directed issues to be tried by a jury."

And yet where there are long accounts, as on the settlement of a

partnership, the court will not make an order of I'eference, where
the partnership is denied, until that question is first settled. Gra-

ham V. Golding et al., 7 Pr. 260. The question is first to be settled,

whether there is a partnership, before there can be any right to an

account. The same is true in regard to trusts, where the trust is

denied ; the court must find the trust before there can be any right
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to an account. This, too, was the old practice in chancery, before

the code, and is founded on the very nature of the case to be tried.

The pleadings in such cases allege two facts: 1. The partnership,

trust, agency, etc. ; and 2. A call for an account. The right to the

second depends upon the truth of the first; and no court can move
in taking an account until it has found the partnership, trust,

agency, etc., to have existed. The plaintiff has no right to look

into the accounts of the defendant until he has proved, and the

court has found, the truth of the allegation upon which the right

to do this depends. When a reference is made in such a case, that

reference concludes the right of the plaintiff and the liability of

the defendant to an account. This is a decree for an account, as it

was called in courts of equity.

YII. Proceedings on Reference.

Sec. 283. The trial before referees is conducted in the same man-
ner as a trial by the court. They have the same power to summon
and enforce the attendance of witnesses, to administer all neces-

sary oaths in the trial of the case, and to grant adjournments, as

the court upon such trial. They must state the facts found, and

the conclusions of law, separately, and their decision must be given,

and may be excepted to and reviewed in like manner. The report

of the referees upon the whole issue stands as the decision of the

court, and judgment may be entered thereon in the same manner
as if the action had been tried by the court. When the reference

is to report the facts, the report has the effect of a special verdict.

Sec. 286. It shall be the duty of the referees to sign any true ex-

ceptions taken to any order or decision by them made in the case,

and return the same with their report to the court making the ref-

erence.

Sec. 288. The referees must be sworn or affirmed well and faith-

fully to hear and examine the cause, and to make a just and true

report therein according to the best of their understanding. The
oath may be administered by any person authorized to take depo-

sitions.

The motion for the reference being granted, the referees should

have notice of their appointment (which is usually done by serving

a copy of the order appointing them). They then should appoint

a time and place for the hearing, though such appointment need

not be made in writing. Stephens v. Strong, 8 Pr. 339 ; 2 Johns.

188.
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The opposite party should have a notice of ten days of the time

and place of meeting of the referees. .19 Wend. 121.

Witnesses are compelled to appear before referees in the same

manner as in cases of trials in court (sec. 283) ;
and subpenas,

signed by the referees, may be issued to summon, and attachments

to compel the attendance of witnesses.

If the plaintiff should neglect to bring the cause to a hearing

within forty days after order of reference, the defendant may serve

a notice requiring the plaintiff to bring the case to a hearing

within forty days thereafter. If the plaintiff fail to do it, the de-

fendant may move the court for judgment as in the case of a non-

suit. This motion will be denied on the plaintiff stipulating to

proceed at once to a hearing. 4 Hill, 52
;
5 Wend. 101. If plaint-

iff needs further time, he must ask it of the court.

Or when the plaintiff omits to bring the case to a hearing before

the referees, the defendant may notice the cause for trial ; and if

the plaintiff fails to attend, and offer evidence in support of his

claim, the referees may report in favor of the defendant. Williams

V. Sage, 1 Code, N. S. 358.

YIII. Proceedings on the Reference.

The cause having been noticed, the referees must meet at the

time and place designated. All the referees must meet together,

and hear all the proofs and allegations of the parties, and a report

by two of them, in such case, is valid. If any of them refuse to

appear, the court may compel them to do so, by an order requiring

them to proceed to a hearing, or show cause why an attachment

should not issue against them. 1 Wend. 71 ; 3 Johns. 260.

On the hearing, the same rules of evidence are to be observed,

and the same forms of proceeding pursued, as on a trial of a cause

before a jury. 6 Cowen, 364. And the trial is to be conducted in

the same manner as a trial by the court. The plaintiff may sub-

mit to a nonsuit, or dismissal of his petition, or may be nonsuited,

or his petition bo dismissed, at any time before the cause has been

finally submitted to the referees for their decision ;
in which case

the report of the referees will be according to the facts, and judg-

ment may be rendered thereon for the defendant. After the cause

has been submitted, and the referees have retired, they may, in

their discretion, open the hearing, and adjourn to receive further

testimony. 1 Wend. 104.

The referees may adjourn the hearing from time to time, as may

be necessary, and, on good cause shown, grant to either party a
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continuance, so it does not extend beyond the time foi- making the

report.

They may adjourn on their own motion, without the consent of

parties. 3 Hill, 46-1 ; 22 Wend. 637. Two referees, in the absence

of the third, have no power to adjourn to a particular day. 7

Wend. 534 ; 22 lb. 637. If the referees adjourn improperly, they

lose all power over the cause. 6 Hill, 260. And a new order is

required.

In order to adjourn, all the referees must meet. 7 Wend. 534

;

22 lb. 637. And where the hearing is postponed, they may re-

quire the payment of costs as a condition to the postponement.

12 Wend. 199 ; 18 lb. 509 ; 5 Hill, 275.

The parties, as in case of a trial, may move to postpone on ac-

count of the absence of material witnesses. 1 Johns. Cas. 394 ; 20

Johns. 476 ; 18 Wend. 509.

After several witnesses have been examined before referees, as

to the character of other witnesses, the referees have a right to in-

terfere, and refuse to hear further testimony upon that question.

Green v. Brown, 3 Barb. S. C. 119.

One of three referees, before whom a cause is tried, can not be

examined as a witness on such trial. Morse v. Morse, 1 Code, N.

S. 374.

Under our code either party may except to the opinion of the

referees on matter of law, and they are required to sign a true bill

of exceptions showing such decision. Sec. 286.

IX. Report of Referees.

The referees, having heard the cause, must make up their report

in a reasonable time and return it ; or the court will compel them

to do it, or to show cause why they should not be attached. 1

Wend. 71 ; 3 Johns. 260.

The report must state the /ac^5 found and the conclusions of law

separately. Church v. Erben, 4 Sandf. S. C. 691 ; Van Steenburg

V. Hoffman, 6 Pr, 492. Where the report simply stated that the

referees, after having examined the witnesses and parties offered,

found there was due to plaintiff from defendant sixty-three dol-

lars, it was held that the report must be set aside, as it did not set

out the facts proved and the conclusions of law thereon. Doke v.

Peek, 1 Code, 54. The report of a referee, to whom all the issues

are referred, must state all the material facts put in issue and found

by him, as well as his conclusions of law. Steenburg v. Hoffman,

6 Pr. 492.
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Where all the referees have heard the cause, a report signed by

any two will be sufficient ; all must attend, or a report by two will

be of no validity. 11 Johns. 402.

A report of referees, like the verdict of a jury, is, as a general

rule, conclusive in a case of conflict of evidence. Watkins v.

Stevens, 4 Barb. S. C. 168 ; Haynes v. Symonds, 9 lb. 260 ; 3 lb.

634; 12 Johns. 21 9; Dorian v. Lewis, 9. Pr. 1. So the same rule

should prevail in equity cases. Burhans v. Van Zandt, 5 Barb. S.

C. 31 ; 5 lb. 469 ; Davis v. Allen, 3 Comst. 168 ;
Lawson v: Bessel,

7 Ohio St. 129.

X. When the Court will set aside the Report.

The report of referees, like the verdict of a jury, is only to be

set aside where the finding is clearly against the weight of evidence,

or where, upon the trial, some rule of evidence or principle of law,

has been violated. Green v. Brown, 3 Barb. S. C. 119; 7 Wend.

178; 2 Cowen, 458; 7 Barb. S. C. 466; 25 Wend. 243; 5 lb. 535
;

1 Johns. Cas. 280. Where the referees certified they had over-

looked a matter, and wished the case sent back, it was set aside.

1 Hall, 379. The error to require the court to set aside a report,

must be a clear and decisive error, by which the party objecting has

been injured. Ludington v. Taft, 10 Barb. S. C. 448. Where the

referees unreasonably refused to grant an adjournment to enable

a party to get a witness, the report was set aside. Forbes v. Tracy,

2 Johns. Cas. 224. But the court will not interfere in a matter

resting in the discretion of the referees. Carpenter v. Haynes, 1

Code, N. S. 414.

Where improper evidence is admitted, yet if it clearly ap-

pears that no injury could have resulted to the party objecting,

the report will not be set aside. Allen v. Way, 3 Code, 243 ;
Val-

lance v. King, 3 Barb. S. C. 548. Where, however, the evidence is

essentially material, it will be set aside. Clark v. Crandall, 3 Barb.

S. C. 612.

The proceedings before a referee, under section 181, are the same

as if the case was tried in court. Each party has a right to a special

finding of facts and the statement of the law applied to them. In Van

Slyke V. Hyatt, 46 N. Y. 259, 262, Eapallo, J., says :
" It was doubt-

less the right of the plaintiff to have separate findings of fact

and conclusions of law inserted by the referee in his report. This

right is secured by statute, and it is substantial, inasmuch as those

findings and conclusions enable the unsuccessful party to deter-
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mine whether or not to appeal ; and in case he desires to appeal,

they are indispensable to enable him to frame and serve his excep-

tions in due time, and present the case in proper form for re-

view.

" The report should contain a sufficient statement of facts to form

a basis for the conclusions of law, and substantially show the dis-

position made by the referee of the specific issues in the cause.

A mere general conclusion of indebtedness or no indebtedness is

not a sufficient compliance with the provision of the code, and

serves none of the purposes for which it was intended.

" It has been repeatedly held, however, that the insufficiency of

the findings is not, of itself, a ground for the reversal of the judg-

ment on appeal ; but the party, desiring a review, must procure

such findings as will raise the questions of law, which he desires

to present to the appellate court. Brainard v. Dunning, 30 N. Z.

211 ;
Smith v. Coe, 29 N. Y. Qm ; Grant v. Morse, 22 N. Y. 323

;

13 How. 411 ; 20 How. Pr. 282.

" There are some cases in the books in which the report has been

set aside as irregular for want of any findings of facts. 1 Code, 54;

lb. 321 ; 4 Sandf S. C. 691 ; 33 How. Pr. 385. But where the ob-

jection is to the sufficiency of the findings, it has been often held

that ai^plication should be to correct the report by inserting further

or more specific findings. 13 How. Pr. 411 ; 6 lb. 492 ; 20 lb. 285
;

19 Barb. 313; Lefler v. Field, 50 lb. 407; 30 N. Y. 211, 216.

Whether the remed}- in this case should have been sought in one

form or the other, was a mere question of practice, the determina-

tion of which did not necessarily dispose of the right of the plaint-

iff to further findings. 18 N. Y. 573 ; 2 Keyes, 9 ; 29 N. Y. 494 ; 39

lb. 47 ;
20 lb. 519. The court will send back a report which does

not pass on all tlie issues raised in tlie case. Brown v. New York

Central R. E. Co., 26 How. 32 ; S. C, 29 How. 573."

Undue influence exerted on referee by a successful party is

ground for setting his report aside. 4 How. 253 ; 9 lb. 1 ; 15 Barb.

28; 9 Abb. 141.

Where the referee, it is clear, had adopted an incorrect rule of

damages, the court may, on motion, set aside the report. 1 Hilt.

420 ; 5 Eob. 389 ; 3 Barb. 647.

A referee has a reasonable discretion in the matter of granting

adjournments; still, if he unreasonably refuse one, his report may

be set aside. 2 Johns. Cas. 224. It is like a case for a new trial,

and may be made in similar cases and for like reasons. 1 Code,

364.
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As a general rule, in a case of conflicting evidence, the report

of a referee, like the verdict of a jury, is conclusive, -i Barb. 168
;

2 Hill 578 ; 3 lb. 256 ; 2 Wend. 356 ; 3 Barb. 634, 35 lb. 602 ;
20

How. 70 ; 25 lb. 425 ; 4 Eob. 75 ; 55 Barb. 293 ; 14 Abb. 13 ;
IE.

D. Smith, 85 ; 10 N. Y. 93 ; 5 Duer, 216 ; 28 Barb. 462 ; 32 N. Y.

255.

In order that an objection maybe founded upon the omission of

a referee to find one way, or the other, upon a particular issue of

fact, he must be specifically requested to do so, and an exception

should be duly taken, if he refuses. Grant v. Morse, 22 N. Y. 323

;

Casey v. Jones, 37 N. Y. 608.

If the referee, in his report, omits to state any findings of fact,

the report and judgment thereon are irregular, unless waived.

On motion, the court will order the report to be corrected. 28

How. 395; 4 Sandf. 691; 1 Abb. N. S. 23; 14 How. 416; 11 lb.

412.

Evidence taken before a referee in writing may be used as depo-

sitions in any future trial or proceedings in the case. 64 Ohio

L. 144.

XI. Judgment on Report.

A judgment will be entered on the report, as upon the verdict

of a jury, and it is equally valid and binding. Pease v. Whetton,

31 Maine, 117. The judgment will be entered in the cause on the

report at the first term after it is made. A report and reference

on a collateral matter must be confirmed before a judgment can

be entered. Belmont v. Smith, 1 Duer, 675. If the report is for

the defendant, because the plaintiti' failed to appear, the judg-

ment ought to be a dismissal or nonsuit. 1 Duer, 595.

XII. Fees.

The referees are to be allowed such compensation for their ser-

vices as the court may deem proper, to be taxed as a part of the

costs in the case. The referees should report the days employed,

and the amount to which they deem themselves entitled, and if it

is unreasonable, either party can apply to the court to alter the

amount; if no such objection is made, then the charge ought to

taxed, of course, by the clerk as costs in the case.
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FORMS.

1. AGREEMENT ON REFER.

A B, plaintiff, ^ County, ss.,

vs ^

C D, defendant. \
^'^'"''^ o^' Common Pleas.

The said A B and C D do hereby agree to refer the trial and de-

cision of this action to E F, G H, and J K, as referees to hear and

determine the same, upon the issues joined between the parties.

Dated this day of ,
a. d. 18 .

AB,
CD.

2. ORDER OF REFERENCE TO AGREEMENT.

The parties in this cause having filed their written agreement to

refer this action to , to hear and determine the same upon

the issue joined between the parties, it is ordered that the action

be referred to the said , to hear and determine the same as

aforesaid, and that the said referees report their determination

thereon to the next term of this court; or to the clerk of this

court days before the next term of this court.

3. ON ORAL CONSENT.

And now came the said parties, and on their oral consent, now
given in open court, it is ordered that this action be referred to

. to hear and determine the same as aforesaid, and that the

said referees report their determination to the next term of this

court ; or to the clerk of this court days before the next term

of this court.

4. llEPORT OF REFEREES.

The undersigned, L M, N O, and P Q, heretofore appointed

referees in this action, by this court at its term, a. d. 18 ,

now submit their report on the matters so referred to their hearing

and determination.

Tlie undersigned, on notice of their appointment, duly qualified

by taking tlie oath required by law, and fixed upon the day of

, A. D. 18 , at , in , as their first time and place
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of meeting, and notified the parties thereof; at which time and
phice the undersigned met, and the said parties appeared then and
there b}" their attorneys, and thereupon the undersigned pro-

ceeded to hear the evidence and arguments of counsel ; on consid-

eration whereof, we find, (Jiere state the facts, not the evidence proved,

and the issuefound ;) and upon this evidence we decided that the

said plaintiff was entitled to recover against the said defendant

the sum of $ , and we do therefore find for the plaintiff the

said sum of S , for which he is entitled to judgment agaLnst the

said defendant.

On the trial the said C D tendered his bill of exceptions, which
was duly signed, and is herewith returned, marked A.

LM,)
N O, y Eeferees.

5. ENTRY OF ADJOURNMENT.

And after hearing a part of the evidence, it is ordered that the

hearing be adjourned to the day of next, at o'clock

A. M.

The referees met according to the adjournment, and the parties

being present, the hearing of the cause was proceeded in.

6. ADJOURNMENT ON MOTION.

On motion of the said
, the hearing of this case is ad-

journed until the day of next, at o'clock a. m., at this

place.

These are mere hints to serve as guides in making up the re-

port. The report should find all the issues like a jury, and the

amount of debt or damages found. It should also state the case

as found from the evidence, and the conclusions arrived at on the

case thus found. Either party (sec. 286) has a right to tender a

bill of exceptions to any ruling of the referees, who are required

to sign the same, if found to be true. This bill of exceptions will,

of course, be like one tendered in court, except stating a trial be-

fore referees.

VOL. II—16
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CHAPTER XXXn.

BILL OF EXCEPTIONS.

Sec. 291. Either party has a right to except to the ruling of the

court or referee on any question of law which may arise during

the progress of the trial ; and under the code, this right applies as

well to the trial of a chancery case before the court as a law case

before a jury. As evidence is to be produced at the trial of equi-

table cases, any questions arising upon it must be saved by a bill

of exceptions.

The party objecting to the decision must notify the court of it at

the time the decision is made ; he can not lay by, and after the

trial is closed, and he is defeated, come in and object. The atten-

tion of the court or judge must be called to the fact that the ob-

jection is raised, so that the court may act with the more deliber-

ation. This is merely what the practice has always been. Hicks

V. Pierson, 19 Ohio, 426. Time may be given to draw up the bill

of exceptions, but not beyond the term. Jones v. State, 20 Ohio, 34.

Sec. 292. The bill of exceptions must state the exceptions, and

so much of the evidence as is necessary to explain it, and no more.

It must not only state facts; it must show how these facts were

material, and prejudiced the party objecting. Osburn v. State,

7 Ohio (pt. 1), 212. The evidence must be stated, to show that

the question of law arose legitimately in the case. Watson v.

Brown, 14 Ohio, 473 ; Armstrong v. Clark, 17 Ohio, 495 ;
Coil v.

Willis,.18Ib. 28; 4 lb. 388.

Seo. 293. If the objection appear on the journals of the court

containing the entries ii> the case, then no bill of exceptions need

bo made out ; but at the pnd of the entry, it should be noted that

the party does except to the decision of the court. This will apply

to cases tried by the court, whether on a waiver of a jury or other-

wise, and the court enters a special findipg of facts on the minutes

of the court.
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This section 293 relates to matters appearing on the record that

would be waived by answering over, and whei-e there is a special

finding of the court of the facts. It is in such cases necessary to

note on the record an exception to the ruling of the court, as where

a demurrer is overruled, and the party has to answer over, it is

necessary to except on the record to the overruling of the demurrer
;

otherwise, the answering over would be a waiver of the objection

raised on the demurrer. The same would be true of the overrul-

ing of a motion, where the ground of the motion appeared on the

record ;
where it rests upon affidavit, the question must be raised

by bill of exceptions, setting out the evidence produced on the

motion. The construction of this section came before the District

Court in Athens county, at its September term, a. d. 1858. The

court—Nash, Peck, and Whitman, JJ.—held that no exception was

necessary, where the error appeared on the record as in that case.

Section 293 does not apply to a case like the present (an erroneous

judgment for costs); that section applies to cases tried by the

court under section 280, and where the court enters on the minutes

a special finding of the facts, and thereupon proceeds to declare

the law on the facts so found. In such cases, after the rendition of

the judgment, it is necessary to add that the party excepts. But

there is no necessity for an exception, when a demurrer is sus-

tained or overruled, or an improper judgment is rendered as ap-

pears from the record itself. If such an exception were necessary,

a defendant could never reverse an erroneous judgment rendered

on default, since, in such a case, no exception could be taken.

Since this ruling, the statute has been so changed, that an answer

over on overruling a demurrer on motion does not waive the ques-

tion, if an exception is noted at the time.

By the act of April 12, 1858 (55 Ohio L. 81), a bill of exceptions

may bo taken to the opinion of the court, to direct a nonsuit, to

arrest the testimony from the jirnj, and on a ^notion for a new trial.

Formerly, where a nonsuit was granted, or testimony arrested

from the jury, a bill of exceptions could always be taken ^ but if

a nonsuit was refused, no bill of exceptions could be taken, be-

. cause it was a matter of discretion in refusing it, to the exercise of

which discretion no exception could be taken : besides, the party

has his rights protected by instructions to the jury. It would

seem, therefore, that this act in this respect was nugatory, unless

it gives the defendant a right to except to a refusal to grant a non-

suit. Unless it has this effect, the statute has in this respect no effect

whatever. French v. Stanley, 21 Maine, 517. In order to make
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a good bill of exceptions to the overruling of a motion for a new

trial, the bill must set out all the evidence, and conclude with a

statement that that was all the evidence given in the case. Unless

this last clause is inserted, the court will not assume that the evi-

dence stated was all the evidence in the case. One ground for a

new trial is that the court misdirected the jury. Whether this

misdirection must be objected to at the time or not, in order to take

advantage of it on error, is a question open to contention ; but it

would seem that the language of the statute was broad enough to

include a case, when thei'e was no exception at the time. The

statute is as follows (55 Ohio L. 81) :

Sec. 4. In all cases pending in the Coui't of Common Pleas, or

either of the Superior Courts in this State, either party shall have

the right to except to the opinion of the court on a motion to

direct a nonsuit, to arrest the testimony from the jury, and also,

in all cases of motion for a new trial by reason of any supposed

misdirection of the court to the jury, or by reason that the verdict, or

in case the jury be waived, that the finding of the court may be

supposed to be against law or evidence, so that the said case may
be removed \ij petition in error, and when a party to a suit in

either of the aforesaid courts alleges an exception to the opinion

or order or judgment of such court, it shall be the duty of the

judge or judges of such court, concurring in such judgment, opin-

ion, or order, if required by such party during the progress of the

case, to sign and seal a bill containing such exception, or excep-

tions, before the cause proceeds ; or, if the party consents, the

signing and sealing of such bill of exceptions may be suspended

until the trial is closed ;
but said bill of exceptions shall be signed

and sealed during the term, and such bill of exceptions when

signed and sealed, shall, if the party desire it, be made a part of

the record in such suit.

The language is for any supposed misdirection of the court to the

jury ; this surely includes what it says

—

any misdirection. And it is

well enough, because in \\\g press of a trial, and especially in the

charging of a jury, it |s inripossible for counsel rightly to weigli

all the propositions stated by the court to the jury ; besides, it often

becomes inexpedient to get into a dispute with the court on an in-

cidental question of la^Y in the presence of the jury, lest the jury

should go off, as they do sometinies, on the assumption that the

ruling is decisive of the case, and so find against him.
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The time in which to prepare a bill of exceptions on motion for

new trials is too brief; it is almost impossible to pi'epare a bill in

the District Court, setting, as it does, but a day or two in many-

counties, and where a case is tried at the close of a term of Com-
mon Pleas. It is in some sense obviated by the court's continuing

a case on such motion to the next term, so there may be time to

prepare the bill of exceptions. In most States, the bill is prepared

in the ensuing vacation, when there is time to make it what it

should be. Our statute should provide for the same practice, and
thereby secure time for delibei-ation in a matter of so much im-

portance.

To make a paper a part of a bill of exceptions, it must be in-

corporated in it, or attached to it, or filed with it, and so described

as to leave no doubt of its identity. When not so made a part of

the bill, the defect can not be cured by a journal entry directing

it to be taken as a part thereof. A bill of exceptions must be
signed and sealed at the term at which the exception is taken, and
it can not be amended after that term. A mine p?'o tune order made
at a subsequent term, to the effect that a paper not identified by
the bill shall be considered as a part of it, is a nullity. 1 Ohio St.

409 ; Hicks v. Pierson, 19 Ohio, 426 ; Commercial Bank of Cin. v.

Buckingham, 12 Ohio St. 402 ; Morgan v. Boyd, 13 Ohio St. 271,

280.

Where the facts do not thus appear, the party excepting must
reduce his excejitions to writing, and present them to the court for

its allowance. If they are found to be true, it is the duty of the

court to allow and sign them ; and then the bill of exceptions is.

filed with the papers in the case, as part of the record. The min-

utes of the court should show that the bill of exceptions was ten-

dered, allowed, and signed. This entry is the only legal evidence

of the fact. This was the constant practice of the old Supreme
Court, and the code has not altered it. The minutes of the court

are the only evidence of its doings.

If it is not true, the court shall correct it, or suggest the correc-

tion to be made. The party must present a true bill, or the court

can not be required to sign it. The court must dctei'mine this

matter for itself The State v. Todd et al., 4 Ohio, 351.

No exception shall be regarded, unless it is material, and preju-

dicial to the substantial rights of the party excepting. The word sub-

stantial here means nothing. If the rights of a party liave been

violated, the court has no right to weigh the quantum of injury

sustained by the party.
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Sec. 296. A party, on leave of the court, may withdraw his ex-

ceptions from the files at any time before proceedings in error are

commenced, and before the same are recorded. The object of this

is probably to save the expense of recording the bill of exceptions,

when the party becomes satisfied that there is nothing in them.

rOKMS.

1. BILL OP EXCEPTIONS.

A B, plaintiff, ")

vs. y Petition.

C D, defendant. )

Be it remembered that on the trial of this cause, in the Court

of Common Pleas within and for the county of , at the

term thereof, A. d. 18 , the said , to maintain the issue on

his'i^art, offered to prove to the jury that, etc., (here state the evi-

dence offered, objected to, and ruled, out, and so much of any other

evidence as is necessary to show the materiality of the evidence offered

as the party claims f) whereupon the said objected to the ad-

mission of said testimony, which objection was sustained by the

court and said testimony ruled out, (or, was overruled by the coui't

and said testimony admitted,) to which opinion of the court the

said excepted, and prayed that this his bill of exceptions in

that behalf might be allowed, which is accordingly done; and upon

his motion ordered to be made a part of the record in this case.

2. ON A SUPPOSED MISDIRECTION OP THE COURT TO THE JURY.

Bo it remembered that on the trial of this cause, in the Court

of Common Pleas for the county of , at the term thereof,

A. D. 18 , evidence had been given tending to show, {liere state so

much of the evidence as shoics that the questions legitimately arose on

the evidence in the case. To do this, very little evidence need be set

out, nor need it be stated uith exact truth, as the only object is to show

that the question did fairly rise, and that the party icas entitled to

make it;) which instructions the court refused to give to the jury;

but the court did charge the jury that (here state the charges as

given,) to which refusal and charge the said exccpteil. and

prayed that this his bill of exceptions in that behalf miglit bo al-

lowed, which is accordingly done, and upon his motion ordered

to be made a part of the record in this case.
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3. EXCEPTIONS ON TRIAL BY COURT.

On the rejection of evidence^ it will be the same as the first form-

On questions of instruction, it will differ somewhat. Follow the last

form to the close of the statement of the evidence, and then proceed:)

and thereupon the said claimed that, (here set out what would

he an instruction;') but the court held, and so decided, that {here

state the law as laid down by the court;) and thereupon the said

excepted, and prayed that this his bill of exceptions in that

behalf might be allowed, which is accordingly done, and upon his

motion ordered to be made a part of the record in this case.

4. JOURNAL ENTRY.

And now came the said , and presented his certain bill of

exceptions taken on the trial of this cause ; and the same is allowed

and signed, and ordered to be placed on file with the pleadings

and made a part of the record in this case.

5. A BILL OF EXCEPTIONS ON OVERRULING A MOTION FOR A NEW
TRIAL.

Be it remembered that on the trial of this action, wherein A B
was plaintiff, and C D defendant, at the term, a. d. 18 , of

the Court of Common Pleas, (or. District Court, or any other court,

ichose name must be given,} withdn- and for the county of , and
State of , the said plaintiff, to maintain the issue on his part,

produced E F as a witness on his behalf, and which witness testi-

fied as follows, that is to say, (here set out his testimony in full.)

And the said plaintiff also produced one S T as a witness on his

behalf, who testified as follows, that is to say.

And the said plaintiff also offered in evidence the following

paper, which paper reads in the words and figui'cs following, that

is to say, (Jiere copy the paper.)

And the said plaintiff also offered in evidence the paper hereto

attached and marked A, and made a part of this bill of exceptions.

(The paper may be more particularly described by calling it a deed,

agreement, etc., and giving the date thereof, and naming the j^arties

executing it. When reference is made to the paper as in first form, an
indorsement should be made on the paper, thus: The paper marked
A, and referred to in the bill of exceptions in the case of v.

SN.)
And the said plaintiff having closed his testimony, the said de-

tendant, to maintain the issue on his part, produced R S as a wit-
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ness in his behalf, who testified as follows, that is to say, {and so

2)roceed until all the evidence is set out.)

And thereupon the said plaintiff, in reply, produced W S as a

witness in his behalf, who testified as follows, that is to say, (and

so on till all the evidence in reply is stated.)

And thereupon the defendant, in rejoinder, produced Y X as a

Avitness in his behalf, who testified as follows, that is to say.

{After all the evidence is thus set forth^ conclude as follows:)

And which was all the evidence off^ered by either i^art}^ on the trial

of this case, and having filed a motion for a new trial, and the

court having overruled said motion for a new trial, the said

excepted to the said ruling of said court on the said mo-

tion for a new trial, and to the judgment thereon rendered, and

prayed the court here to sign and seal this his bill of exceptions

and order the same to be made a part of the record in this case, all

which is done and oi-dered as said has prayed for.

[seal.]

Judge of

6. JOURNAL ENTRY.

And now comes the said , and presents to the court "here

his bill of exceptions to the overruling of his motion for a new

trial, and the same is signed, sealed, and allowed, and ordered to bo

placed on file and made a part of the record in this case.

CHAPTER XXXIII.

NEW TEIAL.

I. When to he Granted.

Sec. 297. New trials may bo granted, on motion of the party

aggrieved, for any of the following causes, affecting materially the

Huhstantial rights of such party:

1. Irregularity in the proceedings of the court, jury, referee, or

prevailing party, or any order of the court, or referee, or abuse
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of discretion, by which the party was prevented from having a

fair trial.

"What this subdivision means, we are unable to discover, unless

it is a general assignment of the grounds for a new trial, of which

the others are mere specifications. It seems, in its sweeping terms,

to include every possible ground for a new trial ; but it must be

construed to be something different from the specific causes enu-

merated in the other subdivisions.

2. Misconduct of the jury, or prevailing party.

1. As to prevailing party.—Any act of his tending to bring about

a wrong verdict, will be ground for setting it aside. Any attempt

by a party to influence a juror in the case, is good ground for set-

ting it aside. It is not necessary to show that the mind of the

juror was influenced by the attempt. Perhaps it is not in his

power to say whether he was influenced or not. If he was, there

is sufficient cause to set aside the verdict ; and if he was not, and

the party who has gained the verdict has a good cause, he will

still be entitled to a verdict on another trial. We can not be too

strict in guarding trials by jury from improper influence. This

strictness is necessary to give due confidence to parties in the re-

sults of their causes. Too much care and precaution can not be

used to preserve the purity of jury trials, and every one ought to

know that, for any, even the least, intermeddling with jurors, a ver-

dict will be set aside. Knight v. Freeport, 13 Mass. 218. The

safest rule is, that the verdict should always be set aside, if there

appear the least attempt by a party to influence the jury.

Mcllvaine v. Wilkins, 12 N. Hamp. 474, 476 ; Hilton v. Southwick,

17 Maine, 303. So where a party scattered handbills in court, and

they were shown to the jury, reflecting on the other party's char-

acter, the verdict was set aside. If the prevailing party has made

communications to members of the jury, reflecting on the charac-

ter of his adversary, the verdict will be set aside. Caster v. Merrit,

3 Brod. & Bing. 257 ; S. C, 7 Com. Law, 633 ; Eeynolds v. The

Cham. Trans. Co., 9 Pr. 7.

2. ^5 to the jury.—Where the misconduct of the jury does not

indicate partiality or corruption, the verdict will not be set aside,

if the court are satisfied with it on other grounds. Commonwealth

V. Roby, 12 Pick. 520. The juror can be punished for his disre-

gard of his duty and the instruction of the court. Mcllvaine v.
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Wilkins, 12 N. H. 474; People v. Douglass, 4 Cow. 26. But when
any gross misbehavior or legal impropriety in any of the jury,

sufficient to destroy the credit of the verdict, shall be made to

appear, it will be set aside, and a new trial granted. 1 Mass. 530
;

14 lb. 205 ; 1 Pick. 38. Where the jury separate without leave of

the court, it is not enough to justify setting aside the verdict. 3

Ohio, 53 ; 3 Bibb, 446 ; 8 Pick. 170.

The question of what is misconduct on the part of the jurors is

well discussed in the ease of Eyan v. Harrow, 27 Iowa, 494 ; S. C,

1 Am. 302. The .misconduct in that case was the drinking of in-

toxicating liquors by jurors after they had retired. Beck, J.:

" The fact that during the progress of the trial, and after the cause

was submitted to the jury, and before they had agreed upon their

verdict, two or more of the jury drank intoxicating liquors, seems

to be conclusively established by the evidence embodied in the

record. The liquors appear to have been procured by the jury

without the knowledge or aid of any of the parties, none of whom
are blamable for the misconduct of the jury in this respect. . . .

The view we take of this case will relieve us of the duty of deter-

mining whether the chai-ge of intoxication is sustained by the

record. . . . This court has ruled that a juror separating from

his fellows while considering of their verdict, and drinking ale or

lager beer, without the charge that he became intoxicated, is mis-

conduct i-equiring the verdict to be set aside. State v. Baldy, 17

Iowa, 39. The ruling of the court is based upon the fact of the

drinking of the liquor by the juror, and no weight seems to be given

to the fact of separation without permission. The authorities cited

in support of this decision are Brant v. Fowler, 7 Cow. 562, and

The People v. Douglass, 4 lb. 26, which are directly in point, and

fully sustain the doctrine adopted by this court. It is urged that

these cases wei'e, at the time of the decision of this court in The

State V. Baldy, overruled by Wilson v. Abrahams, 1 Hill, 207, and

the following cases, holding a contrary doctrine, are cited : The

State V. Sparrow, 3 Murph. 487 ; Pope & Jacobs v. State, 36 Miss.

121; Gilmanton v. Ham, 38 N. II. 108; Commonwealth v. Roby,

12 Pick. 496. Wilson v. Abrahams, it may be admitted, does over-

rule Brant v. Fowler, and The People v. Douglass. 'I'he other cases

cited by defendant's counsel hardly go to the length, and in the

direction claimed for them. In The State v. Sparrow, refreshments,

consisting of victuals and coffee were handed into the jury-room,

and a vessel was found there containing some wine. There was
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no charge of intoxication as to any of the jury. In Pope v. State,

at the suggestion of a fellow-juror, who was a physician, one of

the jurors, who was sick, drank brandy, handed into the room for

that purpose. In G-ilinanton v. ITan>, one of the jurors took a

small portion of brandy for sickness, Mnder which he was really

suffering. In Com. v. Roby, the jury were furnished with crackers^

cheese, and cider; no improper conduct charged, or allegation that

any one of the jury was intoxicated." The judge then cites the

following cases as fiivoring a doctrine contrary to that in Stace v.

Baldy, to wit: Davis v. The People, 19 111. 74; Rose v. Stace, 11

Humph. 49G ; Stone v. State, 4 lb. 27 ;
Thompson's case, 8 Grat.

637 ; Richardson v. Jones, 1 Mo. 405 ; Purinton v. Humphries, 6

Greenl. 379 ; United States v. Gilbert, 2 Sumn. 19. See Coleman v.

Moody, 4 Hen. & Munf 1, and State v. Upton, 20 Mo. 397. On the

other hand he cites the following cases in support of the doctrine

in State v. Baldy, to wit: Leighton v. Sargent, 11 Foster, 119;

State V. Bullard, 16 N. H. 139 , Jones v. State, 13 Texas, 138 ;
Pel-

ham V. Page, 1 Eng. 535 ; Gigg v. McDaniel, 4 Harring. 367.

"The foregoing," the judge proceeds, "are all the cases that

have fallen under our notice which serve to elucidate the question

under consideration. It must be admitted that they are verj^ far

from agreement, and can not be reconciled. It may be said, how-

ever, that all admit that the drinking of intoxicating liquors by

jurors, while in discharge of their duties as such, is a very dan-

gerous practice, that ought to be discouraged ; it is uniformly con-

demned. All unite in holding, too, that if it appear that a juror

was under the influence of spirituous liquor while sitting in the

case, the verdict can not be sustained. The rule which this court

adopted in State v. Baldy is supported by reason, and will certainly

tend to insure purity and correctness in the verdicts of juries, by

removing the possibility of the effects of excessive indulgence in

intoxicating drinks, admitted on all hands to be dangerous and

evil. There is absolute safety in the rule ; there is admitted dan-

ger without it. Prudence, and a desire to secure a pure adminis-

tration of the law, demand that we adhere to it. It is in harmony

with other rules, intended to secure an unbiased and dispassionate

verdict of juries, and is supported by precisely the same reasons..

" If a juror has communications in regard to the cause with a

party or an attorney therein ; if he receives refreshments from a

party to the suit, or is exj)Osed to other temptations that might,

opei-ate upon him to corrupt his verdict, the courts will not enter

into an inquiry in order to determine whether, indeed, such was
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the result, but in the fear of possible improper influences wrought

thereby, will set aside the verdict. In such cases jurors of ordinary

intelligence and integrity would not be influenced bj^ these things,

but the courts hold it far safer, and as more certainly conducing

to the correct administration of justice, to remove temptation cn-

tirel}^ out of the reach of jurors, than to weigh the temptations to

which they may be exposed, and their ability to resist them, and

thereupon to determine whether in fiict the pure fountain of justice

has been corrupted. Doubtless ardent spirits, to a certain amount,

may be drank without inflaming the passions or beclouding the

reason ; but, beyond a certain limit, they indisputably produce

these results. Where that limit is with different men, can not be

certainly known. Courts will not assume to determine the limit,

and whether, in cases where jurors have indulged in the use of the

dangerous liquid, it has been passed. Inasmuch as, in such a case,

there can be no certainty of the purity and correctness of the ver-

dict, that it is the result of cool and dispassionate deliberation, and

the honest exercise of reason, it will be set aside. . . . We
are well satisfied that the rule in State v. Baldy is sustained by
reason, and that it is in accordance with sound legal principles,

and is not unsupported by authority, if, indeed, the weight of au-

thority is not in accordance therewith." It seems to my mind that

this reasoning is unanswerable. It is impossible for a court to as-

certain with any certainty when the line has been passed ; and

hence there is no safe rule but the one adopted by the Iowa coui't.

The affidavits of jurors may be received to impeach the conduct

of other persons, like a party ; but not to show misconduct on their

own j)art or that of their fellow-jurors. Keynolds v. The Champ.

Trans Co., 9 Pr. 7 ; Tajdor v. Giger, Hardin, 586 ; Steel v. Logan,

3 A. K. Marsh. 394 ; 19 Pick. 311 ; 1 B. Mon. 213 ; 13 Com. 340.

Nor will the affidavit of third persons, as to what they heard jurors

say after being discharged, be admitted. Drummond v. Leslie, 5

Blackf. 453.

Where a juror has been discovered to have nuule declarations

against a party before the time, it is good ground for a new trial,

if not known at the time the jury were sworn. Busick v. The

State, 19 Ohio, 198.

3. Accident or surprise, which ordinary prudence could not have

guarded against.

The cases on this head are numerous. They require the party to



NEW TRIAL. 1043

prove the surprise, Iioav he was injured by it, and that no laches is

justly attributable to him. 1 A. K. Marsh. 334; 3 McCord, 258;

2 lb. 313 ; 3 A. K. Marsh. 81 ; 1 lb. 28 ; 4 Bibb, 70 ; IJ. J. Marsh.

96 ; 1 Litt., 24 ; 9 Dana, 134. Where a witness absents himself

after he has appeared, so that he could not be found to be exam-

ined, it is a surprise, and ground for a new trial. 25 Wend. GG3.

Surprise by ruling out documents which had been read without

objection on a former trial, is good ground for a new trial. 9

Dana, 26.

4. Excessive damages appearing to have been given under the

influence of i:)assion or prejudice.

This is the rule heretofore recognized. It should not be done

unless the amount of damages is so flagrantly outrageous and ex-

travagant as to show that the jury acted corruptly, or under the

influence of passion, partiality, or prejudice. Simpson v. Pitman,

13 Ohio, 365 ; Fisher v. Patterson, 14 Ohio, 418 ; 12 Pick. 547; 1

Bibb, 247; 2 lb. 591; 3 Dana, 464; 9 Johns. 45; 10 lb. 443.

5. Error in the assessment of the amount of recoveiy, whether

too large or too small, where the action is upon a contract, or for

the injury or detention of property.

An inconsiderable excess of damages is no ground for awarding

a new trial in an action of assumpsit. Litt. Sel. Cas. 178 ; 1 Dana,

355; 6 Johns. 270; 4 Mass. 1, 41 ; 5 lb. 435; 9 Pick. 11. If the

costs of the trial, which the party has to pay, is more, or as much
as the error in the verdict, the courts will not disturb his verdict.

6. That the verdict, report, or decision is not sustained by suffi-

cient evidence, or is contrary to law.

Verdicts clearly and manifestly against the weight of evidence,

should be set aside. 7 Mass. 261 ; 13 lb. 507 ; 4 Conn. 102 ; 12 lb.

487; 3 J. J. Marsh. 440; 3 Blackf 304; 1 Bibb, 334. But if there

be conflicting testimony on both, sides, a new trial will not be

granted. 5 Mass. 253; 15 lb. 291 ; 7 Halst. 153; 4 Wend. 423; 5

lb. 48 ; 2 lb. 352 ; 11 Conn. 440 ; 1 Mo. 13 ; 12 Johns. 454 ; 1 A. K.

Marshall, 28; 5 Ohio, 245; 6 lb. 456; 22 Maine, 131; 7 Mo. 61;

8 lb. 642. The court will not set the vei'dict aside merely because

they might, iipon the evidence, have arrived at a difi^erent result

from that found by the jury. 12 JST. H. 171 ; 6 Leigh, 230; 5 lb.
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598 ; but where it is apparent that the jury must have misunder-

stood or totally disregarded the instruction of the court upon the

evidence, or must have neglected properly to consider the facts, and

must have overlooked prominent and essential points in the evi-

dence, so that substantial justice has not been done, the vei'dict

will be set aside. 12 N. H. 171 ; 3 Sumner, 170. The conviction

must be strong in the mind of the court, that the jury have fallen

into some error in regard to the nature and force of the evidence,

before they will interfere and grant a new trial. 16 Maine, 200.

Where a case is fairly presented to a jury on conflicting evidence,

a court never interferes. Gilman, 70 ; 8 Mo. 431 ; 2 McLean, 35.

When the jury may reasonably be misled by the charge of the

court, and the court for that reason grants a new trial, the order of

the court granting a new trial will not be disturbed by the Supreme

Court. When a new trial has been granted by the District Court,

the Supreme Court will require a stronger case for interference

than when one has been refused. Field v. Kinnear, 5 Kan. 233.

So, too, when the record of a case, setting out the evidence and

without purporting to contain the whole of it, is brought before a

reviewing court, such court will not attempt to consider the question

as to whether a judgment rendered in such a case is sustained by or

is contrary to the evidence. In this case the answer consisted of two

counts, and testimony was offered tending to support the first, which

was seemingly contradictory to the second count, and it was held

not to be error in the court below. McGrew v. Armstrong, 5 Kan.

284. Where error is alleged in sustaining a motion for a new trial,

it must appear affirmatively that none of the grounds of the mo-

tion are sufficient before a reversal can be had. Eyan v. Topeka

Bridge Co. (not reported). Syllabi of Cases argued and determined

in S. C. of Kansas, 14. Where there is testimony tending to sup-

port every proposition necessary to uphold a verdict, and there

have been two trials with the same result, this court will not reverse

an order of the District Court, refusing to grant another new trial,

even though the weight of evidence may seem to be opposed to the

verdict. Pacific E. R. Co. v. Nash, Kansas S. C, Syllabi, 15, not

yet reported. The Supreme Court will give the same construction

to the findings and verdict of a jury, that the court below has done,

unless such construction clearly appears to be wrong. Kansas

S. C, Nichols V. Weaver, Syllabi, 22, not yet reported ;
Hill (;.

Williams, GKan. 17; U. P. R. W. Co. v. Convers. 4 lb. 20(;

;

Linton v. Housh, 4 lb. 535 ; Mitchell v. Tolley, 4 lb. 177 ;
M. M. E.

E. Co. V. Akers, 4 lb. 453; Odell v. Sargent, 3 lb. 80; McCreary
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V. Cockerill, 3 Kansas, 37; Eollman v. U. S. Exp. Co., 3 lb. 285;

Boyer v. Cockerill, 3 lb. 282; Kollman v. U. S. Exp. Co., 3 lb.

205 ; Swartzel v. Eogers, 3 lb. 374 ; 3 lb. 499, 257, 374, 41.

7. Newly discovered evidence material for the party applying,

which he could not, with reasonable diligence, have discovered and
produced at the trial.

The evidence discovered must be to a new point, and not merely

cumulative ; for in the latter case, where it is merely cumulative

on a point disputed on the trial, a new trial will not be granted.

11 Ohio, 147, 1G9; 6 Pick. 114, IIG; 10 lb. IG ; 2 A. K. Marsh.

348; 5 Ohio, 375; 8 Johns. 84; 1 Sumner, 451. But if the newly
discovered evidence is positive on a point, when the former was
merely circumstantial, a new trial will be granted. 4 Wend. 579.

The evidence must be disclosed, and the motion granted or re-

fused, according as the court may judge such evidence to affect the

justice of the case. 1 A. K. Marsh. 188; 4 Ohio, 5; 1 Caine, 24;

4 Ohio, 44.

It will not be granted where, with due diligence, the party might

previously have had the benefit of the evidence. 1 Blackf. 3G7

;

18 Johns. 489; 5 Halstead, 250; 11 C6nn. 15.

A motion for an order granting a new trial, on the ground of

newly discovered evidence and the like, is addressed to the discre-

tion of the court, and is not the subject of appeal to the Court of

Appeals. Lawrence u. Ely, 38 N. Y. 42. Hunt, C. J.: ''No ques-

tion of law is involved in this order, and it is not appealable to

this court. An order granting a new trial on the ground of newly

discovered evidence, surprise, misconduct of jurors, or the like, has

always been considered as addressed to the discretion of the court.

Selden v. The Del. & Hud. Canal Co., 29 N. Y. 634; Young v.

Davis, 30 lb. 134; Sherman v. Pelt, 2 N. Y. 186. See also King

V. Piatt, 37 N. Y. 34 ; How. Pr. 26, where all the cases are ex-

amined. In such cases, this court never attempts to review the

action of the court below." These decisions would not be followed

in Ohio. The discretion in such cases is a legal discretion, gov-

erned by well-settled rules. The court probably would not review

the facts as found by the court below, but would inquire whether,

on the facts so found, the court did exercise that legal discretion

properly or not.

The contrary doctrine is asserted in the case of Klapp v. Jill, 4

Kansas, 482. Bailey, J. : "I think also that the newly discovered
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evidence was such as to entitle defendant below to the new trial

asked for and refused. That testimony seems to me to answer all

the conditions laid down as to such evidence." 3 Gra. & Water, on

N. Trials, 1021 ; Waller v. Graves, 20 Conn. 303; Guizott v. Butts,

4 Wend. 579; Kane v. Barrus, 2 Sm. & Marsh. 313; Hardner v.

Mitchell, G Pick. 114. The evidence was an admission of the op-

posite party discovered after the trial. In this case the judgment was

reversed and a new trial granted. Such, it is believed, has been

the practice in Ohio. The Court of Appeals in New York are

more limited in the jurisdiction over cases coming before it than

by law our Supreme Court is.

8. Error of law occurring at the trial, and excepted to by the

jmrty making the application.

A verdict in accordance with the weight of evidence, and with

justice, ought not to be set aside on account of an ei-roneous instruc-

tion given by the court to the jury. 4 Blackf. 369 ; 5 Ohio, 509,

513; 1 B. Mon. 45; 5 Humph. 476; 6 Dana, 212; 6 Mon. 52 ;
20

Maine, 325 ; 21 lb. 512, 446. So where the instructions could not

have prejudiced the party complaining. 4 B. Mon. 386 ; 5 Iredell,

545; 23 Wend. 79; 21 Maine, 446; 25 Wend. 417; 21 lb. 354; 7

N. II. 352.

These authorities are not changed by the code. The errors are

to be such as affect materially the substantial rights of the party

complaining. Sec. 297. This part of the code establishes these

authorities, and renders them obligatory on the court. If, there-

fore, there is error, but it does not affect materially the rights of

the party, he has no ground of complaint. If the verdict is still

just what it ought to have been, if the error had not been commit-

ted, then no new trial should be granted.

When the record shows that the court below misdirected the jury,

or admitted illegal testimony, as to a point material to the issue, it

is not necessary, in order to reverse the judgment, to show that

the jury were in fact influenced thereby. Such influence will be

presumed. Lowev. Lehman, 15 Ohio St. 179. When the issues,

both of fact and of law, in a cause, are submitted to the decision

of the court, and either party desires to except to such decision

upon the questions of hiw involved in the trial, it is indispensably

necessary, in order to make such exception available, that such

party shall request, and tiie court make, separate statements of the

facts found, and of the conclusions of law, or that such party shall
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move for a new trial. Lacy v. Dunn, 5 Kansas, 567 ; Malone v.

Murphy, 2 Kansas, 250 ; Stile v. McDowell, 2 lb. 374 ; Hadley v.

Brown, 2 lb. 416.

II. When new Trial shall not he granted.

Sec. 298. A new trial shall not be granted for the smallness of

the damages in an action for an injury to the person or reputation,

nor in any other case where the damages shall equal the actual

pecuniary injury sustained. This is substantially the old rule.

III. When Motion to be made.

Sec. 299. The application for a new trial must be made at the

term the verdict, report, or decision is rendered, and, except for

the cause of newly discovered evidence material to the party ap-

plying, which he could not with reasonable diligence have discov-

ered and produced at the trial, shall be within three days after the

verdict or decision was rendered, unless unavoidably prevented.

Sec. 300. The application must be by motion, upon written

grounds, filed at the time of making the motion. The causes enu-

merated in subdivisions 2, 3, and 7 of section 297 must be sustained

by affidavits showing their truth, and may be contx'overted by affi-

davits.

The affidavits to prove extraneous facts must be taken and en-

titled in the cause, and set forth the newly discovered evidence, or

the facts, which prove misconduct in a jui-or, a party, a sheriff, or

any other person, by which the party claims he has been in-

jured.

The motion should also state the grounds on which it is asked,

whether the one or the other of the eight causes here enumerated.

It is not supposed that there may not be other causes for which a

new trial may be granted. It is a power inherent in the court, and

the code does not restrict its exercise. In the case of misconduct

of a party or juror, it may be well to state in the motion what the

act of misconduct is ; as that he spoke to a juror about the case,

handed a paper containing statements in regard to the case to a

juror, etc. It may not be absolutely necessary
;
yet it looks more

lawyer-like on the record, and prevents the other party from pre-

tending to have been taken entirely by surprise.

VOL. II—17
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IV. Where the Grounds are discovered after the Term.

Sec. 301. Where the grounds for a new trial could not, with rea-

sonable diligence, have been discovered before, but are discovered

after the term at which the verdict, report of referee, or decision

was rendered or made, the application may be made by petition

filed as in other cases not later than the second term after the dis-

covery ; on which a summons shall issue, be returnable and

served, or publication made as prescribed in section 72. The facts

stated in the petition shall be considered as denied without answer,

and if the service shall be complete in vacation, the case shall be

heard and summarily decided at the ensuing term, and if in term,

it shall be heard and decided after the expiration of twenty days

from such service. The case shall be placed on the trial-docket,

and the witnesses shall be examined in open court, or their depo-

sitions taken as in other cases ; but no such petition shall be filed

more than one year after the final judgment was rendered.

This is a substitute for an application to chancery for a new
trial, and will probably be construed to mean the same thing.

The rule as stated by our courts is, that a matter tried at law can

not be re-examined in chancery, where no fraud has been prac-

ticed by the successful party, or no accident has prevented a full

and fair trial. 4 Ohio, 469 ; G lb. 80. A party can not be relieved

in chancery against the consequences of his own mismanagement.

7 Ohio (pt. 2), 175, 187. Where the party had a good defense and

was prevented by accident, and without fault, or by fraud, from

availing himself of it, equity would relieve. Walker, 505 ; 1 S. &
M. 608. Equity will not decree a new trial at law, on the discov-

ery of additional witnesses to prove a fact which was involved in

the issue, no fraud or surprise being alleged. 2 J . J. Marsh. 52.

The grounds here stated are as broad as those stated before ; but

most of the others ho must know in time to avail himself of them

on a motion for a new trial. Misconduct of the jury or party, or

newly discovered evidence, and accident, seem to be the only

grounds that will come within this section (301). Then the party

must be without neglect; he must show that, with diligence, ho

could not have discovered the facts or ground for the new trial

until after the court at which the judgment was entered.

The petition must show the former action, the nature of the

claim, the defense, the term of the trial, the newly discovered evi-

dence, or other ground ; and that it was not known in time to be

taken advantage of in any other way ; and the prayer must be for
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a new trial. The case stated must show that the party is really

injured ; that the verdict is not what it would have been if this

evidence could have been received, and considered by the court or

jury. Unless the case presented does clearly show such a case, it

is submitted that a demuiu'er would lie to the petition, and on hear-

ing, the same would be dismissed, should the court consider the

case showed neglect, or that, admitting all that is claimed, it is

clear that the first verdict was right. Surelj-^ a court can not be

required to set aside a former verdict, when it is apparent to the

court from the new matter that the first verdict is right.

The statute of April 12, 1858, entitled " an act to relieve the

District Court and to give greater efficiency to the judicial system

of the State," must be considered in connection with the subject

of new trials under this chapter of the code. The first section of

that act provides that a second trial may be had, of course, in any

action at law, on the parties giving an undertaking with securities
;

and then the statute proceeds : and new trials may be granted in

such actions after such second trial thereof, upon the grounds and in

the manner provided for the granting of new trials by the code of civil

procedure.

In a note to a former edition, it was intimated that the court

could not gi^ant a new trial until after such second trial. I am
satisfied that that was a mistake. This last act does not in any way

modify this chapter of the code. Such a construction would, how-

ever, greatly modify the provisions of this chapter, which allows

a court in all cases to grant new trials, when certain enumerated

grounds therefor exist. On that construction, this statute and the

code would come into direct conflict. Now, this is not absolutely

necessary. This provision merely allows the court power to grant

new trials, even after a second trial had been had under section 1

of this act ; while the code allows power to the coui't to grant a new
trial in any and all cases, where a verdict has'been once rendered.

This clause is inserted merely to avoid an inference that after the

party has taken his second trial, as of right, he could not have

another trial under the code by granting a new trial for the rea-

sons stated in the code. The code would clearly have been so

construed, if this provision had been omitted. This construction

reconciles the two statutes, and avoids any conflict. It also is

right ; because, under the rule for a second trial, no one could have

a new trial, unless he or she was able to give surety to perform the

judgment; a poor man would then have to submit to an unjust

verdict, and the court be deprived of all power to relieve him.
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The power, therefore, to grant new trials remains unrestricted as

it is given in the code.

By the act of May 1, 1862 (S. & S. 587 ; 59 Ohio L. 99), it is

provided that a part}^ demanding a second trial may, in lieu of an

undertaking, deposit with the clerk of the court the amount of

money so fixed by the court, which amount shall be received by

the clerk ia lieu of said undertaking.

FORMS.

1. MOTION FOR NEW TRIAL.

A B, plaintiff, \ County, ss.
vs.

C D, defendant. )
Court of Common Pleas

And now comes the said C D, by E F, his attorney, and moves

the court hei'e for a new trial in this action, for the following rea-

sons, to wit

:

1. That the damages given by the jury in this case are exces-

sive.

2. That the verdict given in this case is against and contrary to

the weight of evidence and the law of the case.

3. That the court, in the trial of this cause, erred in rejecting

the evidence offered by the defendant to prove, (Jiei'e state very

briefly its substance?)

4. That the court erred on the trial of this case in charging the

jury that, (here state charge.)

5. That the court erred on the trial of this cause in refusing to

charge the jury that, (here state the charge requested,) as the said

defendant requested.

6. That the said A B, while said trial was pending, misconducted

himself in this, that "he talked about tl^is case to one , a juror

on the trial of it, and while said case was still pending before the

jury.

7. That one , a juror on the trial of this action, while so

engaged, and after the jury had received the charge of the court,

separated from his fellows without leave of the court, and drank

intoxicating liquor to such an excess that he was disqualified

from sitting as a juror and deciding upon fUc true merits of the

same.

8. That the said defendant has, since the trial, 4iscovercd new
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and material evidence in this cause, of which ho was entircl}- ig-

norant until after the case was given by the jury.

9. That the said defendant had summoned one , as a ma-

terial witness for him, and that said witness was present when the

jury in this case was sworn ; but that he left without the leave

or knowledge of the said defendant, and when called, was not to

be found, whereby the said defendant lost said material testimony

on the trial of this cause.

10. That the said defendant had summoned one , as a ma-

terial witness for him, and that the witness became intoxicated

without the assent, connivance, or knowledge of the said defend-

ant, so that he could not be examined, whereby the said defend-

ant was deprived of important and material testimony for the

proof of his said cause of action, (or, of his defense to the said

action.)

2. JOURNAL ENTRY.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard, upon the motion of the said

C D for a new trial, and was argued by counsel ; on consideration

whereof, it is ordered that the same be and is hereby overruled.

3. GRANTING NEW TRIAL.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard, upon the motion of the said

C D for a new trial, and was argued by counsel ; on consideration

whereof, it is ordered that the verdict heretofore entered in this

cause be and the same is hereby set aside, and a new trial granted

in this action at the cost of the said C D, to be paid in days

;

and in default thereof, it is ordered that execution issue to collect

the same.

"When a new trial is granted for an error of the court, costs

abide the event of the suit ; when it is granted for misconduct of

the jury, or for a verdict against evidence, it is granted on pay-

ment of costs by the party asking for the new trial. When it is

granted for the misconduct of a party, in equity, it should be at

the costs of the misconducting party.

4. PETITION rOR NEW TRIAL.

The said A B, plaintiff, complains of the said C D, defendant,

for that the said C D did, on the day of ,
A. d. 18 , com-

mence in said Court of Common Pleas a civil action against the



1052 NEW TRIAL.

said A B, to recover the sum of 8 , with interest thereon from

the day of , a. d. 18 , on a certain promissory note in said

petition described ; and that the said A B answered the said petition

at rules, setting up that the said C D ought not to have his said

action against him, because, (here set up the substance of the de-

fense ;') and the said A B further avers that such proceedings

were had in said action, that the same came on for trial before a

jury of said county, at the term, a. d. 18 , of said court;

and that on said trial, the said jury returned a verdict in favor of

the said C D for the sum of 8 , for which judgment was then

and there rendered on said verdict in favor of the said C D, and

against the said A B, for the said sum of S , and costs of suit,

taxed to % ; and the said A B further avers that the said ver-

dict is unjust, and ought, according to the truth of the case, to

have been rendered in favor of the said A B, and would have

been could the said A B have obtained evidence of the whole truth

of said cause. The said A B further saith that since the trial of

said action, and the term of said court, at which the same was tried

and judgment entered, the said A B has discovered new, material,

and important evidence for him on the point in issue between the

said parties on the said trial ; that on said trial it was a question in

issue whether the said A B had paid to the said C D the amount

of said demand so claimed by the said C D against the said A B,

and that the said A B was unable to prove said payment for the

reason hereinafter stated ; and the said A B saith that there was

one E F, who was present at the time said sum of money Avas

paid by the said A B to the said C D, and that after the most dili-

gent search and inquiry, the said A B had been unable to find the

residence of the said B F up to the time of said trial ; but the said

A B avers that since the term at which said trial was had, he has

discovered the residence of the said E F, at , in the county

of , and State of , and can now obtain his testimon}',

and by the said witness is able to prove that the said A B did, on

or about the day of , a. d. 18 , as is alleged in his said

answer, pay to the said C 1), in the presence of the said E F, the

said sum of $ . for which the said verdict was unjustly ren-

dered.

The said A B therefore prays that the said judgment and verdict

may be set aside, and a new trial granted in said action, for the

reason set forth as aforesaid.

A B, by , his Attorney.
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No answer is necessary. The plaintiff must prove tlie truth of

his petition.

5. JUDGMENT OF REVERSAL.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard upon the petition of the said

A B, and was argued by counsel; on consideration whereof, the

court find that since the trial of the action in said petition described,

the said A B has discovered new, material, and important evidence

for him, the said A B, on the issue tried in said action ; and that

the said A B could not, after the exercise of reasonable diligence,

discover said evidence in time to use the same on the former trial;

it is therefore considered that the judgment and verdict heretofore

rendered in the said action of the said C D against the said A B,

at the term of this court, a. d. 18 , be, and the same are,

hereby set aside and vacated at the costs of the said A B, of the

said former trial ; and it is further ordered that said action be again

jilaced on the trial docket, and set down again for trial in its order

on the said docket.

6. BRIEFER ENTRY.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard, upon the petition of the said

A B for a new trial, and the evidence, and was argued by counsel;

on consideration whereof, the court find that the several averments

and allegations in said petition contained are true ; it is therefore

ordered that the judgment and verdict entered in the said action

of the said C D against the said A B, at the term of this

court, A. D. 18 , be, and the same are, hereby set aside, and wholly

vacated, at the costs of the said A B, of the former trial ; and it is

further ordered that the said action be again placed on the trial

docket, and set down for trial in its order on said docket.

This form will answer in all cases, as it is supposed that there is

no necessity for the court si^ecially to find the averments of the

petition, as is done in the preceding form of an eT>t>*y.
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CHAPTER XXXIV.

JUDGMENTS.

I. What is a Judgment ?

Sec. 370. The judgment is the final determination of the rights

of the parties in an action. Hence it is the last act of a court in an

action : all other acts of the court are orders ; this last one only is

a judgment.

The decision of the court on a demurrer is a judgment. Bentley

V. Jones, 3 Code, 37 ; King v. Stafford, 5 Pr. 30 ; S. C, 4 Pr. 335.

The distinction between an order and a judgment is this: an order

is the decision of a motion ; a judgment is the decision of a trial by

the court. lb. Nor does the granting of leave to answer change

the decision of a demurrer into an order. lb.

The distinction betweeen an interlocutory order and a judgment

is important. The final disposition of a case is a judgment; all

intermediate steps are orders in the case. On the final decision

of a case, that decision is to be made which the whole record and

evidence shows is legally right, even though in so deciding the

final judgment should be in conflict with previous orders. This

question came up for consideration in the case of Fourniquct v.

Perkins, 16 How. U. S. 82. It was here held that, where a case in

equity was referred to a master, which came again before the court

upon exceptions to the master's report, the court had a right to

change its opinion from that which it liad expressed upon the in-

terlocutory order, and to dismiss the bill. All previous interlocu-

tory orders were open for revision. Taney, C. J. :
" The counsel

for the appellant, however, objects to the decree of dismissal, be-

cause it was made at the argument upon the exceptions to the

master's report, and is contrary to the opinion on the merits ex-

pressed by the court in its interlocutory order. But this objection

can not be maintained. The case was at final hearing at the argu-

ment upon the exceptions ;
and all of the previous interlocutory

orders, in relation to the merits, were open for revision and undLi-

the control of the court. This court so decided when the former
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appeal, hereinbefore mentioned, was dismissed for want of juris-

diction. And if the court below, upon further reflection or exam-
ination, changed its opinion after passing the order, or found that

it was in conflict with the decision of this court, it was its duty to

correct the error. The Circuit Court on this occasion has properly

done so, and the decree of dismissal must be affirmed with costs."

The bill in this case was for an account; the interlocutory order

was one finding a liability to an account and referring the same to

a master to take the account ; he took the account and made his

report, and, on exceptions to that report, the court reconsidered

its former judgment, and held the plaintiff was not entitled to an
account, and thereupon dismissed the bill.

A similar case came before the District Court of Scioto county
not long since, in the case of McGoveny et al. v. Fox. The bill

set up a partnership, and the court in the first instance decided

that there was a partnership and sent the case to a master to state

the accounts. On the coming in of the report, the counsel for the

defendant claimed that on the case as it then stood on the evidence

there was no partnership, and hence no liability to account. The
court being of this opinion dismissed the petition ; and on ap-

peal to the District Court that ruling was sustained, and a like de-

cree of dismissal rendered.

The same doctrine is asserted in Kelley v. Stanbury, 13 Ohio,

408, 421. The court say that in all cases where decrees are inter-

locutory, the whole merits of the case are before the court on final

consideration, and it is their duty to render such final decree as

equity and good conscience may, from a view of the whole case,

require. A decree finding the general equities, and referring the

case to a master to ascertain and report on facts in conformity to

the equities thus found, is not a final decree, and the whole case is

open for consideration on the coming in of the master's rejiort. lb.

Eeed, J., states the distinction between interlocutory and final decrees.

"A decree," he says, "is interlocutory which finds the general

equities and the cause is retained for reference, feigned issue, or con-

sideration, to ascertain some matter of fact or law, when, again, it

comes under the consideration of the court for final disposition.

When no further action of the court is required, it is final ; when
the cause is retained for further action it is interlocutory." The
definition of an interlocutory order corresponds with the decision

in Fourniquet v. Perkins. The same doctrine is substantially

recognized in the case of Teaff v. Hewitt, 1 Ohio St. 511, 520. The
interlocutory decree in the case of Kelley v. Stanbury was a de-
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cree to account on a bill to redeem a mortgage. It would seem,,

therefore, that a decree referring a case to a master for an account

is not a final decree, and is subject to reconsideration on hearing

on master's report ; and if, on consideration of the report, the court

thinks there is no right to the account, the petition will be dis-

missed.

The contingency happens sometimes that a party may die be-

tween the coming in of a verdict and before the actual rendition

of the judgment. The code makes no provision for such a con-

tingency ; hence we must appeal to what the law and practice were

prior to the code, since the code refers to and adopts that practice

for all cases not provided for by the code itself. In the case of

Currier v. Lowell, 16 Pick. 170, 172, this matter is discussed arid

the practice stated. In regard to the motion of the defendant to

dismiss the action, says Putnam, J. :
" On account of the death of

the plaintiff, we think that the law upon this subject is well stated

in Tidd's Practice (1 Am. ed.), 846: 'If either party after ver-

dict had died in vacation, judgment might have been entered in

that vacation, as of the preceding term, and it would have been a

good judgment at common law, as of the preceding term; though

it would not be so upon the statute of frauds in respect of pur-

chasers, but from the signing. And if either party die after a

special verdict and pending the time taken for argument or advis-

ing thereon, or on a motion in arrest of judgment, or for a new

trial, judgment may be entered at common law after his death, as of

the term in which the postea was returnable, or judgment would

otherwise have been given nunc pro tune ; that the delay arising

from the act of the court may not turn to the prejudice of the

party.' And although there can be no appearance for the party

who has deceased, yet the court will hear from anyone of its officers,

as an amicus curice, any suggestions as jto the merits. Ilsley's case,

1 Leon. 187. In Oades v. Woodward, 1 Salk. 87, the attorney for

the plaintiff was permitted to enter the judgment as of the pre-

ceding term, although the party died in the vacation. The death

of the party was not considered as a revocation of the power to

confess the judgment. If the party died at the same term when the

sugo-estion was made, tlic court would not take any notice of it, but

proceed to enter up the judgment. And in that case the court en-

tered up judgment in 22 Car. 2, as of Michaelmas term, 20 Car.

2, when the party, who had died, was in full life, the cause having

been pending from that time, but no continuances having been en-
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tered. That proceeding was held to be well warranted by the

common law and by statute. Crisp v. Jackson, 1 Sid. 402.

" The court will go back to the time when the judgment might

have been rendered on the verdict, if no motion had been made

which prevented it. Tooker v. Duke of Beaufort, 1 Burr. 147
;

Mayor of Norwich v. Berry, 4 Burr. 2277.

" It is stated, at the argument, that the plaintiff deceased on Sat-

urday after the commencement of the term ; and we are all of the

opinion that the judgment may legally be rendered as upon some

day of the term when he was in full life."

This is a full statement of the law and the authorities; and it

may be convenient to have them in some accessible form ; and it

comes in here as authoritatively settling the practice iu a contin-

gency not provided for sj)ecifically in the code.

II. How Judgment may be entered.

Sec. 371. Judgment may be given for or against one or more

of several plaintiffs, and for or against one or more of several de-

fendants ; it may determine the ultimate rights of the parties on

either side, as between themselves, and it may grant to the defend-

ant any affirmative relief to which he may be entitled. In an ac-

tion against several defendants, the court may, in its disci'etion,

render judgment against one or more of them, leaving the action

to proceed against the others, whenever a several judgment may
be proper. The court may also dismiss the petition with costs, in

favor of one or more defendants, in case of unreasonable neglect

on the part of the plaintiff to serve the summons on other defend-

ants, or to proceed in the cause against the defendant or defend-

ants served.

The meaning of this section has given much difficulty to the

courts of New York. In cases founded upon the law and practice

of a court of equity, this section is as comprehensive probably as

was the former practice of a court of chancery. The general ob-

ject of this section (Welles, J., in Merrifield v. Cooley, 4 Pr. 272),

I suppose, was to leave the court at liberty to apply the rules which

prevailed in the late court of chancery to actions under the code.

Having abolished the distinction between actions at law and suits

in equity, such a provision, or power in the court, would become

quite necessary to the due administration of justice in actions

founded upon principles of equity. The section also embraces

provisions applicable to actions founded upon rules of law, and,
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perhaps, to both. For instance, in the ease of several defendants,

a judgment may be rendered against one or more of them, leaving

the action to proceed against the others, whenever a several judg-

ment may be proper.

I think here is a plain recognition of the rule that in actions

against several defendants, founded upon legal principles, sounding

in contract, the recovery must be against all or none of them, ex-

cepting those cases provided for by statute, where the defendants

hold different relations to the plaintiff, such as maker and indorser

of a note upon which an action is brought, and where, in the lan-

guage of the section, " a several judgment may be proper."

In Fullerton v. Taylor, 6 Pr. 259, Mr. Justice W. F. Allen had

this same section under his consideration. " It is supposed," he

says, " by the counsel for the plaintiff that the proceedings and

judgment in this action are authorized by the first paragraph of

section 274. (This section is word for word like that of section

371 of our code.) The language of that clause is quite general,

but it is evidently qualified and restrained in its operation by the

next clause of the same section, by which the authority to enter

judgment for or against one or more of several defendants is con-

fined to those cases in ivhich a several judgment may he proper. This

qualification and limitation was deliberately added as an amend-

ment to the section as originally reported and adopted, and could

have been designed for no purpose other than to restrain and

qualify the general term of the original section, and to declare, by

a very clear intimation, that there were cases in which a judgment

for or against one or more of several defendants was not proper.

The section, so far as it bears upon this question, should be con-

strued and read as if the two first paragraphs were incorporated

into one, that is, as authorizing a judgment for or against one or

more of several defendants, whenever a several judgment may he

proper. The code has not declared when such a judgment is

proper, and we are therefore referred to the former well-estab-

lished practice to decide that question. The cases in which such

judgment was proper are familiar to the profession. They eni-

bniced actions of torts and actions upon contracts, in which one

or more of several defendants established a personal defense, as in-

fancy, bankruptcy, or the like ; also actions against the several

jiarties to a promissory note or bill of exchange, brought under

the act of 1832. Perhaps, also, this class of cases might, under

the code, be held to include actions upon any contract, joint and

several by its terms, and which the plaintiff might have treated as



JUDGMENTS. 1059

joint or several, and brought his action against one or all of the

contracting parties.

To allow the practice adopted in this case might seriously en-

danger the rights of defendants. If any one of half a dozen

plaintiffs, upon proving a several cause of action against one of a

like number of defendants, of the same general character as that

alleged, as a joint cause of action against all the defendants, it

might be impossible to know in advance of the trial, with any cer-

tainty, what cause of action would be tried. Indeed, in such a

case, upon the construction claimed, I see no reason why one of

such plaintiffs may not recover against one of the defendants upon

a joint cause of action existing against him and a third person not

a party to the suit ; for it would never occur to him to set up, in

such joint action, the nonjoinder of such third person as a party

defendant ; and if the defect of parties is not alleged, either by

demurrer or answer, it is waived.

I am not aware of any serious evils resulting from the former

practice and rules of procedure in cases like the present, which

called for so radical a change of the law, or now requires from the

courts the construction urged, unless it is clearly called for by the

words of the statute. Plaintiffs must generally, if not in all cases,

be able, with reasonable diligence, to decide in whom the legal

right of action exists, and if not, the code provides for amend-

ments, upon application of the court, to meet the difficulty.

In Ladue v. Van Vechen, 8 Barb. S. C. 664, it was intimated

that, where the contract was several as well as joint, a several

judgment could be taken against one of several defendants. This

intimation was followed in The People v. Crane & White, 8 Pr.

151. In this last case, the opinion of the court may go beyond

the case decided. Marvin, J., reviews the former decisions, and

inclines to hold that in all cases where the plaintiff establishes a

cause of action against one or more of several defendants, and it

appears that the others arc not joint contractors, or jointly liable,

he may recover judgment against the one against whom he estab-

lishes the right to recover.

Brumskill u. James & Eaglesum, 1 Kernan, 294, was an action

on a joint note of husband and wife; and the court held that a

recovery may be had against the husband alone. The court con-

strue the section to avithorize a judgment against any one of sev-

eral defendants, when it appears that a several judgment could have

been had against him in a separate suit. This, of coui'se, leaves out
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the question whether he could recover if the defendant and an-

other, not a part}^ to the suit, was liable ou the contract.

If this decision is to be followed, then ten men may sue ten

moi-e, and if any one of the ten plaintiffs can prove a cause of

action against any one of the ten defendants, a judgment must be

entered between them. And if between them, why not between

any other plaintiff and any other defendant? And so you may

have ten separate judgments in an action brought on a joint con-

tract of the ten plaintiffs with the ten defendants. This is incon-

sistent with the spirit of the code ; which points out who shall be

parties, and requires the plaintiff minutely and specifically to state

his cause of action, and the defendant to answer that cause of action,

thus stated, and no other. What sense in all this, if, on the trial,

you need prove nothing of the kind, but may prove any sort of a

contract, which any one of the plaintiffs could have alone main-

tained against any one of the defendants. What need, also, of

all those provisions about amendments as to parties, if this can all

be done on the trial by the verdict of a jury? Is it possil)le, that

on the trial of an action wherein the petition sets forth a contract

made with two plaintiffs and three defendants, and on an answer

denying the truth of this contract, the jury can find that one of

the defendants owes one of the plaintiffs a certain sum of money,

and that such a verdict will be sustained ? If so, the whole code

is a farce, since, by this single clause, all its provisions about par-

ties, pleadings, and issues are repealed and nullified. The lan-

guage of the section is broad enough for all this. Judgment

may be given for one of several plaintiffs against one of several

defendants ; and it may be given against one of several plaintiffs,

and in favor of one of several defendants. Unless this section is

to be limited, as is intimated by Mr. Justice Allen, there is no es-

caping these absurdities. And it will no longer be a matter of any

importance how many plaintiffs or defendants there are, the jury

can acquit all but one, and find all but one plaintiff uninterested

in the case, and judgment may be rendered on that verdict. All

amendment as to parties becomes immaterial, as the jury arc

constituted the tribunal to amend the pleadings in the case, by a

verdict outside the issue and tiie case. Under such a construction,

a plaintiff may sue twenty, and if he can make out a case against

cither, he ma}' recover. To suppose the commissioners meant all

this, is to suppose them insane—to labor for a year in making

a code of minute details, and then sweep them all away by a single

section I
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In New York there is some penalty for a plaintiff in making
parties against whom he can not recover. The party in whose
favor a verdict is found is entitled to costs ; and that in New York
means something, as it includes a long list of lawyer's fees. But
in Ohio there is no penalty whatever, save the costs of the service

of the summons.

Nor is this all. A party may be made responsible for a long bill of

costs, when the recovery may finally be on a claim he never disputed.

If such is the case, then it violates the plainest principles of com-
mon sense and common honesty; and judgments, as well as goods

and chattels, may be obtained by false pretenses. It violates, too,

the spirit of the constitution. That guaranties to a person that his

rights shall be settled by due course of law. This language is

well understood ; it means that the party shall have his day in

court ; shall be notified of what he is to answer to ; be permitted

to meet it by a direct issue, and then have that issue, and not an-

other, tried by the court or a jury ; and it is a mockery ofjustice to

permit him to be sued on a joint contract with others, and then

be snapped up by a separate contract of his own.

This rule of equity, as to parties, has no relation to contract, and
never had, in a court of chancery. If a complainant in chancery

set forth a contract as the ground of his relief, he must have
proved it as alleged, or go out of court. But where the court took

jurisdiction by virtue of the subject of the suit, then the court re-

quired all parties interested in the subject to be before the court,

and, unless the complainant did bring in all such parties, his bill

would be dismissed. The plaintiff was, however, always held to

the case he made in his bill ; but under this construction of the

code, the plaintiff is no longer bound to accuracy in his own case

;

he may throw his net over a township, and catch whomever he

may be able to. If he has doubtful claims against ten, he can sue

them all on a joint one ; and recover against any one he succeeds

in fastening by his proof This is to make the administration of

justice worse than a farce; it is to make it a stupendous system
af obtaining judgments by false pretenses. In actions founded on
contracts, it is not believed that the code has changed essentially

the rules heretofore prevailing; nor can it be permitted in actions

of tort to real or personal property that plaintiffs may join, and
then, if either proves a right to the property, he may recover

against any or all of the defendants guilty of the trespass. There
is no reason wliy plaintiffs should be freed from the wholesome
rule, that they must recover according to the case made by them
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in their pleadings, and not according to a case made on the evi-

dence. And sections 131 and 133 do not contemplate such a con-

struction of the code. Section 131 provides for material variances
;

but section 133 provides that when an allegation is unproved in

its general scope or meaning, it is not deemed a variance, but a

failure of proof When, therefore, a plaintiff alleges a joint con-

tract by three, and proves a separate one by only one of them, this

is a total failure of the proof as to the contract alleged
;

it is un-

proved in its general scope and meaning; and, hence, not even

amendable, under section 131. If the parties to a contract do

not come within what is material, we know not what does ; a mis-

take as to the parties to a contract is not a mistake in some par-

ticular or particulars only, but a mistake in the very meaning and

scope of the thing; just as much a mistake as to declare for a cow

and recover for a mare. In the case in 1 Kernan, supra, the wife

was not served, and that may have afforded ground for a distinc-

tion, in treating the action as an action against the husband alone.

This question lies at the very foundation of the code : settled

one way, the code becomes in harmony with all our ideas of a judi-

cial proceeding; settled in the other way, it becomes a web of

gum-elastic, to be stretched according to the notions of the judge

for the time being—a system of gigantic judicial discretion, to be

exercised without rules or limitations.

The question, as discussed above, has received consideration by

the courts of this State and of New York. In Lumpkin v. Chisom,

10 Ohio St. 450, the court held that "the common-law rule, that

where a joint contract is the subject of an action, the recovery

must bo against all or neither of the defendants, has been modified

by section 371 of the code of civil procedure, so as to authorize

judgment to be rendered for or against one or more of several de-

fendants, when it turns out u])on the trial that only one or more

of several defendants in such joint action is liable, without sub-

jecting the plaintiff to the -necessity of bringing a new action

against such defendant or defendants. Brumskill v. James, 1

Kern. 294 ;
Marquat v. Marquat, 2 lb. 336.

2. Where, in a joint action against two or more defendants, the

verdict is in favor of one or more of them, and against the others,

and there be any doubt as to the effect of the judgment to prcchide

another action, in respect of the same cause, against all or eitlier

of the defendants, it would be proper for the court, by amendment

of the pleadings or an entry upon the record, to save the parties
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the benefit of the judgment as a bar." The above is the whole
opinion of the court ; no discussion of the code is had, no reasons
given for the ruling, nor any showing by the court that this section

does change the common-law rule. It is a very unsatisfactory way
of disposing of so important a question. The same question came
up and was discussed in the case of Mcintosh v. Ensign et al., 28

N. Y. 169. This was an action against five defendants as common
carriers, and two only were found liable. Wright, J.: " The gen-

eral rule of the common law undoubtedly was, that in an action

on an alleged joint contract, the plaintiff must have recovered

against all the defendants, or been defeated. The rcQOvery must
have been against all or none. If too many persons were made
defendants, the plaintiff would have been nonsuited on the trial,

if he failed in proving a joint contract. 1 Chitty's PI. 31. But
that is not the pi-esent rule. A plaintiff is not now to be non-

suited because he has brought too many parties into court. If he
could recover against any of the defendants ujDon the facts proved,

had he sued them alone, the recovery against them is proper,

although he may have joined others with them in the action

against whom no liability is shown. Code, sees. 136, 274 ; Brum-
skill V. James, 1 Kern. 294 ; Marquat v. Marquat, 2 lb. 336 ; Har-

rington V. Higham, 15 Barb. 524 ; Parker v. Jackson, 16 lb. 33.

It will be observed that the question did not ]5roperly arise in this

case, whether in a suit alleging a joint liability, where the proof

established a case of joint (^i/a're, several?) indebtedness only, a

several judgment might be rendered against one or more of the

defendants named in the comjjlaint. It may be conceded that,

under such circumstances, a joint judgment could only be properly

rendered. Here the complaint was against five defendants as com-

mon carriers, and the proof tended to establish a cause of action

against two of them, and there was no proof whatever that the

other three were liable jointly or otherwise. I can not doubt but

that the plaintiff, upon the facts proved, could have recovered

against Holt and Ensign had he sued them alone, and hence,

although he had joined others with them in the action against

whom no liability was shown, it was not error in the judge, upon

their request, to refuse to direct a verdict in their favor."

These cases seem to settle the law in favor of rendering judg-

ment against any one or more of the defendants, against w^iom he

could have recovered if he had sued them alone. The quaere is

put and settled in a case where a right of a several judgment is

VOL. II—18
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proved against several defendants; in such a ease, no- judgment

can be rendered. Nor do any of these cases apply to plaintiffs

;

if there are too many plaintiffs, the rule is the same as under the

former practice ; the plaintiffs must be nonsuited or have a verdict

against them. There is, however, one thing overlooked in these

cases ; the ground of the former rule was that of a variance ; the

plaintiff had declared on one contract, and proved another. The

code does not change the rule that the allegata and probata must

correspond. This rule is as strictly applied now as before, where

there is a variance in the terms of the contract. The remedy in

such a case is by an amendment, making the allegata correspond

with the probata. Now, it is a variance to aver that a contract was

made by five, and prove one made by two or any other number of

persons than those averred to have made it. Why should not this

mistake or variance in the parties be corrected by an amendment

as well as any other variance? The language of this section is

made to include the rule in equity, as is usual in the code, and

hence has in numerous cases been limited in its application to

actions at law. This section says that judgment may be given for

or against one or more of several plaintiffs, and for or against one

or more of several defendants ; and yet it was thought necessary

to make a special clause as to judgments against a part of the de-

fendants. This is a legislative admission that the first clause

would not have allowed it. It would therefoi'e seem that, in an

action at law, all the plaintiffs must show a joint right to recover,

or no recovery could be had. The rule in equity is such as stated

in the first period of the section ; the other two periods apply to

actions at law, because the court, under the first clause, in an equi-

table suit, could do all that the two other periods specify. It is a

mere question of practice ; but remedying the defect by amend-

ment would accomplish the same thing, and leave the other rule

stated above in full force. It is clear that a mistake in including

too many plaintiffs can only be corrected by an amendment by

striking out the names improperly inserted as plaintiffs. If this

practice is adopted, then on the trial the allegata and probata will

correspond, and no one be misled or deceived by the averment of

one contract and the proof of another. The second proposition,

laid down in Lampkin v. Chisom I do not understand. If the

record in and of itself is not a bar to a subsequent suit on the same

cause, I do not see how the court can, on a motion to amend, or

by an entry on the journal, cut off the plaintiff's right to another

suit in that summary way. That is a question to be settled when
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a second suit is brought, and in the due course of law. I can not

understand how the court, by entry or amendment, can make that

judgment a bar, when on the record it would not be. Parol evi-

dence is competent to show what was in contention, where the

pleadings assume a general form, as in the common counts ; but

this is a question to bo tried in the second suit, and not by amend-

ment or entry in the first.

In the case of Wright v. Delafield, 25 N. Y. 266, it was held that

under the code (sec. 274; Ohio, sec. 371), the judgment must, as

before, be based upon the pleadings, and is not to be given in

favor of a defendant for a cause of action, which he has not set up

by way of defense or counter-claim. Smith, J. : "But the whole

scope of these provisions of the code, in respect to pleadings and

amendments thereof, imj)lie8 that all the material allegations of

the plaintiff or defendant shall be spread upon the record, shall be

actually inserted in the pleadings, and when variances are disre-

garded, it is upon the principle that they may be amended, wwnc

pro tunc, at the trial ; and the court will so order the record to be

perfected, so that it shall show the question really litigated and de-

cided. The principle still remains that the judgment to be ren-

dered by any court must be secundum allegata et probata ; and this

rule can not be departed from without inextricable confusion and

uncertainty, and mischief in the administration of justice. Parties

go to court to try the issues made by the pleadings, and courts

have no right imi^rompttu to make a new issue for them, on the

trial, to their surprise or prejudice, pr found judgments on grounds

not put in issue and distinctly and fairly litigated." Hence, where

a party filed a bill to enjoin the prosecution of an action on sundry

notes given for the purchase of land, on the ground of a failure of

title, and was beaten on that issue, it was error, after dismissing

the petition, to render a judgment against the plaintiff on the

notes already in suit. The judge further saith : "The rule that

judgment should be rendered in conformity with the allegations,

and proof of parties, secundum allegata et probata, is fundamental

in the administration of justice. The principle has not been ex-

ploded by the code, although its essential vigor has been doubtless

to some extent impaired. And it is, I think, quite problematical,

whether the relaxation of this rule, which has been introduced

under the code in modern practice, will not involve and produce

greater confusion and mischief than it will remedy."

In the case of Eay v. Whittaker, 41 N. Y. 565, 576, Earl, C,
says :

" It is true that section 274 (Ohio, sec. 371) of the code pro-
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vides that the judgment in an action 'may determine the ultimate

rights of the parties on each side as between themselves.' This

provision can not reach such a case as this ; and it seems to me
that defendants can have relief against each other only in a case

in which they have appeared and answered, in reference to the

claim made against them by the plaintiff, and as a part of the ad-

justment of the claim, and that it must be based upon the facts

involved in and brought out of the litigation and investigation of

that claim. In such a case, all the parties being before the court,

and all having been heard, and the facts being properly before the

court, the right as between plaintiffs and defendants not only, but

as between the parties on either side, can bo adjusted. Mechan.

& Saving Inst. v. Hoberts, 1 Abb. 382 ; Wordworth v. Bellows,

4 How. 24 ; Norbury v. Seely, 4 lb. 73. Here the matters which

the appellant sets up against his co-defendant, have nothing what-

ever to do with the plaintiff or his claim. They are the facts for

independent litigation between him and his co-defendant, Duryea,

and should not be permitted to embarrass this action." In this

case, the defendant set up a usurious contract with Duryea, the

mortgagor, by which he was to take the title and give the mort-

gage. The court held that the plaintiff" had nothing to do with the

dealings between defendant, Whittaker and Duryea ; nor could he

litigate in this suit any claim he might have against Duiyea. The
mortgage was admitted to be all right, whatever was the conten-

tion between AVhittaker and Duryea. This is an important land-

mark in deciding what disputes or claims between defendants can

be litigated in a suit brought jointly against them. Vide also Yan
Ness V. Corkins, 12 Wis. 186.

Where a creditor's bill was tiled against husband and wife to

reach land claimed to have been fraudulently conveyed by husband

to wife ; and where after issue joined the wife dies, the creditor

can not have judgment for the interest of the husband acquired in

the estate of his wife by her death. Curtis v. Fox, 47 N. Y. 299.

Grover, J.: "Here at the commencement of the action. Fox (the

husband) had no legal interest in the land, and he did not acquire

any until long after i)uttiiig in his ans-^yer. The complaint did not

allege any, but sought relief upon the ground only that the title

of the wife was fraudulent as against the plaintiff'. Fox had no

opportunity to raise the objection that an execution was the ])ropcr

remedy for the plaintiff, so far as the interest acquired upon the

death of his wife was concerne.d. He, therefore, by his silence did

not waive it."
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in. Defendant may have Affirmative Belief.

What may become the ultimate meaning attributed to these

words, remains to be seen. They are so general and indefinite

that they may mean much or little. In set-off the defendant is

entitled to judgment, if he proves a balance due him. On all

pleas setting up new matter constituting a defense, the answer

calls for no relief; its simple object is to defeat the plaintiff. It is

then only in cases coming within the meaning of a counter-claim

that this clause can apply. Where the counter-claim is simply

to recover a sum of money, then no relief is needed ; a simple

judgment in favor of the defendant, if his claim is the largest,

consummates the action.

We know now of no other affirmative relief to which a party is

entitled. In the case of actions to recover real estate, for which the

defendant has a contract of purchase, we doubt entirely the right

to set up in an answer a claim to a specific pei'formance of such a

.contract. Our views on this subject will be found under the heads

of counter-claim and real actions. There still may be eases in

practice, where it would be the duty of the court to grant affirma-

tive relief to the defendant ; but this right to relief must arise out

of the case presented in the plaintift^s petition, and not out of a

new case to be set up in the answer. Should a vendor file a bill to

rescind a contract, and on the hearing it appeared that the defend-

ant was entitled to an execution of the contract, instead of the

plaintiff to a rescission, the court might decree the execution of

the conveyance, in case the pleadings showed that that fact was

also in issue. This issue could be made, probably, by the answer

averring a performance on the part of the defendant. So if a

party was to file a petition to set aside certain notes, the court

might decree a payment of the sum due, on a refusal to set aside.

It is possible that cases of this kind may occur, in Avhich a defend-

ant might be entitled to affirmative relief; still, it is matter of ex-

treme doubt. This doubt has since been resolved by the act of

April 8, 1857. A defendant may now in his answer set up a claim

to affirmative I'elief.

This portion of section 371 came under consideration in the case

of Klonne and wife v. Bradstreet et al., 7 Ohio St. 322. That was,

it is said, a creditor's bill, where two of the defendants set up

morto-ages given to them by Klonne and wife, who were also de-

fendants. The object of the action was to procure a sale of the

mortgaged lands, and a distribution of the proceeds, according to

the several liens of the parties. Klonne and wife demurred to the
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plaintiifs petition, and, as I understand the case, that demurrer

•was sustained, whereby the plaintiffs action was out of court.

The two mortgagees answered, setting up their notes and mort-

gages, and asking for a judgment against their co-defendant

Klonne, for the amount of their re'spective chiims, and an order

for the sale of the premises. The court, without passing on any

of the other claims in the case, rendered several judgments in

favor of the mortgagees against the defendant Klonne, and ordered

a sale of the property, and the Supreme Court sustained these

judgments and this order of sale. It is submitted that this decis-

ion violates all precedent.

This was a judgment in favor of one defendant against another,

for which no pi-ecedent can be found in the practice of a court of

equity. In such cases, a court of equity never rendered any judg-

ment for the money ; it simply found whether any and what

amount was due, and then ordered a sale simply by way of apply-

ing the land or funds in payment of the amount thus found due.

In the case of a creditor's bill it acted in aid of an execution, and

then only, when the remedy at law had failed to procure satisfac-

tion. In the case of a mortgage, the object was to cut off the right

to redeem : in Ohio this was done by decreeing a sale
;
in England

by a simple decree of foreclosure, by which all right of redemption

was barred. If the land was not of sufficient value to pay the en-

tire debt, the party was left to his action at law on the note, to which

action the defendant could plead payment to the value of the land,

which value was of course found upon evidence by the jury.

There never was a judgment for money rendered in either of the

above classes of cases in favor of the creditor, or in favor of the

mortgagee against the debtor or mortgagor. The enforcement of

any claim against the person was only recognizable in a court of

law, where the party could have his right to a trial by jury.

Other incumbrancers, whether by judgment or mortgage, were

made parties upon the simple principle that a court of equity could

not decree a sale of property, unless all having any interest therein

were in court, so that a clear, unincumbered title could be made

to the purchaser. They were required to be made parties for the

protection of purchasers, not because they had any interest in the

cause of action set up by the plaintiff If the plaintiif succeeded

in maintaining his right to have tlie land sold, then the court held

that he could not have this sale ordered, until he had brought in

as parties all having any interest in or lien on the fund. The ac-

counts of what was due each, were taken before a master, before
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whom any and all parties might appear, and be heard in the state-

ment of these accounts ; but this statement was conclusive upon

no one except for the purpose of distributing the fund in the hand

of the court.

But if the plaintiff failed in his case, then that was the end of the

whole proceeding ; no case can be found, it is believed, wherein,

under such a state of facts, any relief was ever administered be-

tween the defendants themselves. No cross-bill was necessary to

enable the debtor to dispute the amount or validity of any claim,

whether of plaintiff or co-defendant : because this whole question

came up before the master, or court in taking the account ; and the

pleadings made up no direct issue between defendants, only be-

tween plaintiffs and defendants.

The form of the old decree is conclusive evidence on this point.

After finding the amounts due to the plaintiffs and the other de-

fendant creditors, it decreed a sale of the land, in case the defend-

ant did not within a fixed time pay the 'plaintiff's claim and costs

;

hence no sale could take place for the benefit of the defendant

creditors or mortgagees, if the defendant within the time limited

paid up the amount found due the plaintiff, together with the costs

of suit.

The code made no provision to change this state of pleadings:

the ultimate rights of the parties may be determined as well be-

tween defendants as between plaintiffs and defendants; but this

could be done only so far as it was necessary to give the plaintiff

the relief he asked for and was found entitled to ; and so far all

questions grew out of the plaintiff's case—the case made in the peti-

tion. The code did not, when this case was decided, provide for a

case to be set up by one defendant against another defendant ; it

nowhere provided that when the plaintiff was out of court, there

could remain an action between one defendant and another. The

amendment of that section, providing for the pleadings in another

(54 Ohio Stat. 91), may now possibly authorize so anomalous a pro-

ceeding; but even in that case the relief sought must be relief

touching the matters in question in the petition : hence, such relief can

not go out of the case made by the plaintiff in his petition ;
but

whether this relief must be ancillary to the relief obtained by the

plaintiff, remains to be decided. It would be a strange mixture of

causes of action and parties, to permit one defendant to turn round

and sue another defendant without process, and go on to final judg-

ment, when the plaintiff himself had been defeated, and the origi-

nal action was out of court. If such a thing is to be done, then all
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the pleadings, as in an original action, must take place between

these defendants ; the answer of the one must contain all the aver-

ments of a petition, and the other defendant must be allowed to

reply to this strange answer, and the first defendant to rejoin to it.

Every party must have his day in court, must be permitted to be

lieard in defense of every cause of action set up against him—the

constitution guaranties to him this right—one's property is not to

be taken except by due course of law ; and hence, the pleadings

between defendants in such a case must assume all the forms of

pleadings where a regular action is being prosecuted by the one,

and defended by the other. Such a course of judicial proceedings

would realize the fable of the Phenix, as out of the ashes of one

action would arise another. It is doubtful whether justice would

be advanced by such a mode of procedure, or the expenses of liti"

gation economized.
*

IV. When Actions may be dismissed without Prejudice.

Sec. 372. An action may be dismissed without prejudice to a

future action

:

1. By the plaintiff before the final submission of the case to the

jury, or to the court where the trial is by the court.

2. By the court, where the plaintiff fails to appear on the

trial.

3. By the court, for the want of necessary parties.

4. B}^ the court, on the application of some of the defendants,

where there are others whom the plaintiff fails to prosecute with

diligence.

5. By the court, for disobedience by the plaintiff of an order

concerning the proceedings in the action.

In all other cases, upon the trial of the action, the decision must

be upon the merits.

Is the court bound to dismiss without prejudice, or nui}'^ it

make the judgment of dismissal conclusive of the right of the

plaintiff? Under the first subdivision of the section, the party

dismisses his own action without the leave of the court; in

all the others, the court dismisses the action. Tlie plaintiff

may save his right to a second suit; but the court is not bound

to do it.

Can a plaintiff dismiss his action as to one defendant without

prejudice, and take judgment against the others? Can he, when

one defendant has answered, dismiss by his own action and with-
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out leave of the court, as to him, and take judgment against the

others on a default ? These are important questions and worthy

of a careful consideration. The question will present itself under

two aspects : 1. As to the character of the action ; 2. On the lan-

guage of the code. Where the action is against several defendants

on a joint liability founded upon contract, the dismissal as to one,

and judgment against the others, would be a bar to any future ac-

tion against the dismissed defendant, on the ground that a judg-

ment against part of several joint contractors is a bar to a future

action against the others, or against all. The claim has become

res judicatce, and the original contract liability is merged in the

judgment. Sloa v. Lea, 18 Ohio, 304; McIS"aughton v. Patridge,

11 Ohio, 223. The existence of the power to dismiss in such is

wholly immaterial ; the effect is the same whether the power exists

or not.

But how stands the question where fhe parties are severally, not

jointly, liable?—where the action is against the makers and in-

dorsers of a bill of exchange or promissory note ? The code allows

and requires a single action against all the parties, where they are

all in the same county. Sees. 38, 555. The first authorizes the

joinder, and the second punishes the nonjoinder with a loss of costs

in the second action. This is a decided indication that the parties

ought to be joined, and being thus joined, can the plaintiff escape

a trial as to one defending, by a voluntary dismissal as to him, and

then afterward be permitted to- bring a second action under what

he may think more favorable auspices for success against that de-

fendant? This is clearly in violation of the spirit and meaning of

the code ; and should not be permitted without clear authority in

its favor.

We have seen that a plaintiff can not amend, of course, under sec-

tions 134 and 135, by striking out or inserting the name of a party.

The only means of changing parties by an amendment is under

section 137, with the leave of the court. Certainly, then, he can

not dismiss as to one, and proceed as to the others, as that is only

to amend by a change of parties without leave of the court; a thing

which, we have seen, can not be done.

On the trial, a verdict may be found for one defendant and

against another ; and by section 371 the court are authorized to

render judgment in favor of one defendant and against another.

The court, too, may dismiss a petition with costs as to one defend-

ant, when the plaintiff unreasonably neglects to procure a service

on the others. But these are final judgments, and a bar to any
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future action as to the parties in whose favor the action is dis-

missed.

Section 372 provides for the dismissal of actions without preju-

dice to a future action. The plaintiff may dismiss his action at any

time before the case is submitted to the court or a jury, without

prejudice; the court may so dismiss it on several gi'ounds. The

plaintiff can dismiss his action^ not dismiss as to one party to it,

while he proceeds in his action as to the others. There is here no

authority to dismiss a part of an action, or a part of the defendants •

he must dismiss his action, or he can do nothing. But this question

seems to be settled by subdivision 4, which authorizes the court,

on the application of some of the defendants, to dismiss the suit

without prejudice to them, when the plaintiff fails to proceed with

diligence against others. The preceding section requires the court

to dismiss under such circumstances, and this section allows the

court to do this without prejudice to a future action ; but it is a

matter for the court, not the party, to say whether a suit shall be

dismissed as to a part of the defendants, or not ; and, if so dismissed,

whether it shall be with or without prejudice to the plaintiff's right

of a future action. Nor has the court an unlimited discretion in

the matter. The court can act only on the application of the de-

fendant himself; if he refuses to move for a dismissal, the court has

no power to order it on the application of the plaintiff; and if it

acts on its own motion under 371, the dismissal must be absolute.

It would seem, therefore, conclusively to follow that there is no

power in the plaintiff to dismiss a suit as to a part of the defend-

ants, and proceed as to the others ; nor can the court do it without

prejudice to a future action against them by the plaintiff, except

in a single contingency, and then only on the application of the

defendants themselves.

If, therefore, a plaintiff sues the makers and indorsers of a bill or

note, he must proceed in his action as to all or none ;
he can not

dismiss as to the indorsers, or makers, and take judgment against

the others. And, if he does it, the judgment in that action must

be a perpetual bar against any future action on any liability or

cause of action included in the first action. This conclusion follows

of necessity, when the code gives no power to dismiss; his dismissal

in such a case is a release as to the parties discharged, or just as

effectual to protect them from a future action.

Sec. 373. When a set-off or counter-claim is set up in an answer,

the defendant may proceed to the trial of his set-off or counter-
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claim, notwithstanding the plaintiff may have dismissed his action

or failed to appear.

Sec. 374. In the foreclosure of a mortgage, the sale of the mort-

gaged premises shall in all cases be ordered ; and when the mort-

gage forecloped embraces an entire tract of land, or separate tracts

of land situated in two or more counties in the State, the sheriff of

each county in which such separate tract or tracts of lands are sit-

uated, shall be ordered to make sale of the land situated in the

county of which he is the sheriff, unless in the opinion of the court

ordering the sale, the circumstances of the case, or the interests of

the parties, shall appear to require the sale to be made by a single

officer ; in which case the said court may order the sale to be made
by the sheriff of either county in which any part of the mortgaged

premises may be situated, or by a master commissioner, and the

court may order the lands to be sold entire or in parcels, as the

interests of the parties may require ; and in such cases the mort-

gaged premises shall be appi'aised by three disinterested free-

holders of either or any of the counties in which said lands may
be situated, and notice of the sale shall be given by advertisement

in such of said counties as is required in the case of the sale of real

estate on execution ; and the court may, in the order of sale, or on

confirmation of the sale, make such order touching the distribution

of the proceeds of sale, as may be necessary to protect and pre-

serve the relative rights and privileges of all lienholders on such

premises or on the several parcels thereof And in all cases where

said lands, or any parcels thereof, have been or may hereafter be

twice advertised and offered for sale, and shall remain unsold for

want of bidders, and the court being satisfied thereof, it shall be the

duty of the court from which the order of sale issued, on motion

of the plaintiff or defendant at the time of ordering such new ap-

praisement, also to order that said land be sold on time as follows :

One-third cash in hand, one-third in nine months from the day of

sale, and the remaining third in eighteen months from day of sale,

the deferred payments to draw six per cent, interest, and to be se-

cured by mortgage on the premises.

This is a mere affirmation of the usual j)ractice in Ohio. Can a

judgment also be taken for the amount due on the note? On the

note, the party is entitled to a trial by jury; a sale of the mort-

gaged premises is a mere proceeding in equity, which only settled

the amount due for the purpose of foreclosing the equity of redemp-

tion. If the property did not pay the debt, then the party had to
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sue at law on his note, and prove his claim over again
;
and the

defendant could show it paid, or make any other defense : he was

not concluded by the finding on the decree of foreclosure. The

mortgage was the only thing in the one case, and the note in the

other. If a party has nothing but a mortgage, then he has no secu-

rity beyond the land ; he has no contract to pay, but only that, if

the sum named in the mortgage is not paid, the land is his. As to

a sale where installments are not all due, see King v. Longworth,

7 Ohio (pt. 2), 231.

But if the code authorizes a union of a suit on a note and an

order of sale, then the plaintiff must sue for his whole cause of ac-

tion in one suit. He can not be permitted to split it up into two

cases, and thus make the defendant two bills of costs. It would

seem that the mortgage was, by the code, made a mere incident to

a judgment on the note ; that a judgment must be rendered on the

note as on a suit at law, and then a simple order be added requiring

the sale of the mortgage premises as upon execution. If this be

the correct view of the code, then a party can no longer bring one

suit on his note, and another on his mortgage, since his case is now

declared to be but one cause of action. Hence, if the plaintiff

takes judgment on his note, without setting up his mortgage lien,

his lien on the mortgage is gone, and he must rely alone on his

judgment and its lien. Such must be the construction of the code,

unless the parties are still to be at liberty to claim the right to

make two cost-bills where only one is necessary. It is as a ques-

tion that this is here propounded, and it will ai'ise in practice,

without doubt.

The following case may be of some use as to the power and the

effect of a dismissal by the plaintiff, after issue joined and the sub-

mission of the case to a referee. De Barante v. Deycrmand, 41. N.

Y. 355. In this case, the court allowed the plaintiff to discontinue

without costs. Mason, J. : "A substantial right (the ground for an

appeal) must be one, not only involving some material interests,

but existing absolutely by force of law. Where the suit is pending

and undetermined, the claim to costs do not constitute an absolute

right. They are the mere consequence attached by law to a final

judgment on the question of a substantial right, and they become

a substantial right of the suitors only on such final determination

and judgment upon the rights of the parties in the action. The rule

in regard to costs, where the court grants leave to plaintiff to dis-

continue his action without bringing the issues to trial, can not be

said to be one absolutely of law, or resting in absolute legal right
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The question of costs in such cases rests upon the action of the

courts, depending very much upon discretion. The courts have

allowed or disallowed them as they have deemed the claim to them
just or unjust. In actions at law, the Supreme Court has always

regarded itself upon such application for leave to discontinue, as

endowed with equity powers over the question of discontinuance

and costs. . . . Judge Bockes, in speaking for the court, in

Staiger v. Shultz, 3 Keyes, 614, 616, says :
' It has always been the

practice to permit actions to be discontinued in the discretion of

the court without costs, even in suits at law, where the defendant

had obtained a discharge under the insolvent laws, and in many
other cases. Such permission existed as a matter of practice,

resting on the discretion of the court, and could not be overruled

on appeal.' I believe this same rule is applicable under our code.

The plaintiff is entitled, of course, to costs on a judgment in his favor

in the following cases. Now, on a discontinuance or dismissal at the

discretion of the court, there is no judgment in his favor, on the

rendition of which costs can be attached. This language implies a

judgment regardless of costs, for the costs are to follow the judg-

ment. The defendant is entitled to costs when there is a judg-

ment in his favor. But there is here no judgment. Where there

is a verdict for defendant on a trial, there is a judgment that he go
hence without day and recover his costs. This does not include a

discontinuance; in that case, the merits are not decided, and there

is no judgment that he go hence without day, because he can be
sued again. The code, too, says expressly that this dismissal is to

be on leave of the court, and hence the conditions of the dismissal

must be fixed by the court. It is a case coming under the section

giving the court discretion as to the recovery of costs."

V. Decree for Conveyance.

Sec. 375. This section provides that a decree for a conveyance
shall operate as such, provided the party does not actually comj^ly

with the decree, in making and delivering the same. The same
clause was in our former statute. Taylor's Lessee v. Boyd, 3

Ohio, 337; Shepherd's Lessee v. Comm'rs of Eoss Co., 7 Ohio (pt. 1),

271 ; Jackson's Lessee v. Williams, 10 lb. 69.

Sec. 376. If the taking of an account, of the proof of a fact, or

the assessment of damages, be necessary to enable the court to

pronounce judgment upon a failure to answ^er, or having answered
to a part of the cause or causes of action alleged, the court may
in its discretion, render judgment upon such part or parts as are
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not put in issue bj' such answer, or after a decision of an issue of

law, the court may, with the assent of the party not in default,

take the account, hear the proof, or assess the damages, or may,

with the like assent, refer the same to a referee or master commis-

sioner, or may direct the same to be ascertained or assessed by a

jury. If a jury be ordered, it shall be on or after the day on

which the action is set for trial.

Yl. Manner of giving and entering Judgment.

Sec. 382. When a trial by jury has been had, judgment must be

rendered by the clerk in conformity to the verdict, unless it is

special, or the court order the case to be reserved for future agree-

ment or consideration.

Sec. 383. Where the verdict is special, or where there has been

a special finding on particular questions of fact, or where the court

has ordered the case to be reserved, it shall order what judgment

shall be entered.

Sec. 384. Where, upon the statements in the pleadings, one party

is entitled by law to judgment in his favor, judgment shall be so

rendered by the court, though a verdict has been found against

such party.

Where, under the former system, a matter was pleaded, or re-

plied in due form, but which, if found true by the jury, consti-

tuted neither a bar nor answer, it was held that there should be

judgment non obstante veredicto in favor of the party, whose plea

was confessed, and not avoided by the fact found by the verdict.

Sullenbergcr v. Gest, ll Ohio, 204.

Where, to an action on a promissory note, the six-year limitation

was pleaded and issue taken thereon, such issue being an imma-

terial one, it was held that a repleader would not be awarded, but

judgment given for the plaintiff; for, had a verdict been found for

the defendant, the court would have given a judgment for the

plaintiff non obstante veredicto. Haines y.Thorp, 15 Ohio, 130, 133.

So where, to a declaration charging an assault and battery, the plea

was moliter manus imposuit, not being a full answer to the declara-

tion—not answering the battery—it was held that judgment should

be given for the plaintiff without regard to the verdict for tho

defendant. Likes v. Van Dike, 17 Ohio, 454, 457. But under tho

law as it existed before the code, it was held that a judgment non

obstante veredicto could only be given for a plaintiff. The remedy

for a defendant was by motion in arrest of judgment. Bucking-

ham V. McCracken, 2 Ohio St. 287.
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In the case of Trimble i'. Doty, 16 Ohio St. 118, 128, the court

say : " Under the code of civil procedure (sec. 384) judgment must

be entered for the defendant, notwithstanding the verdict against

him, if the plaintiff's petition does not set forth a good cause of

action ; and the objection to the petition may be taken on error,

as well as by motion in arrest, or by demurrer."

Sec. 385. If a counter-claim or set-off, established at the trial,

exceeds the plaintiff's claim so established, judgment for the defend-

ant must be given for the excess ; or, if it appear that the defendant

is entitled to any affirmative relief, judgment shall be given therefor.

This right to relief must be grounded on the pleadings in the

case, and can not be granted simply on the evidence which may
be given on the trial. Curtis v. Fox, 47 N. Y. 299 ; Wright v.

Delafield, 25 N. Y. 266.

Sec. 386. It shall not be necessary to reserve in a judgment or

order the right of an infant to show cause against it after his attain-

ing full age; but in any case in which, but for this section, such

reservation would have been proper, the infant within one year

after arriving at the age of twenty-one years, may show cause

against such order or judgment.

The proper cases, in which this reservation formerly had to be

made in a decree against an infant, were cases in which his title

to real estate was in contention. Infant plaintiffs were usually

bound by a decree filed in their favor, though there are cases,

where an infant plaintiff has been given a day to show cause

against a decree in his favor. 1 Daniel Ch. Pr. 93.

Under the old practice an infant defendant was as much bound

by a decree in equity as a person of full age ; therefore, if there

be any absolute decree made against a defendant under age, he

will not be permitted to dispute it, unless upon the same grounds

as an adult might have disputed it—such as fraud, collusion, or

error. 1 Daniel Ch. Pr. 205.

Among the errors that may be assigned for the purpose of im-

peaching a decree against an infant, is the circumstance that in a

suit for the administration of assets against an infant heir, a sale

of the real estate has been decreed before a sufficient account has

been taken of the personal estate. Bennett v. Hamill, 2 Sch. &
Lef. 566.
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Another ground of error, for which a decree against an infant

may be impeached, is, that it does not give the infant a day after

coming of age to show cause against it, in cases where he is en-

titled to such indulgence.

It was an established rule at common law that in all actions for

debt against infant heirs by specialty creditors of their ancestors,

either party was entitled to j^ray that the parol might demur, or

that the proceedings might be stayed until the heir had attained

his full age. This rule is the foundation of a similar practice in

equity in like cases; so that when any suit was instituted, either

by a specialty creditor or by a simple contract creditor, the

equity of which depended upon the legal liability of the heir to

pay out of descended assets specialty debts of his ancestor, no re-

lief could be obtained against the heir during his minority, but

the decree contained a direction for liberty to apply when the heir

should have attained full age, accompanied, in the case of a suit by

a simple contract creditor, with a declaration of the right to have

the assets marshaled. Courts of equity did not, however, confine

this species of protection to cases precisely similar to those in

which the parol could demur at law ; but by a kind of analogy,

they adopted a second rule, by which, in cases of foreclosure and

partition, and in all cases in which the real estate of an infant was

to be sold or conveyed under a decree of court, and consequently

the execution of the conveyance was necessarily deferred, the in-

fant had an opportunity, after attaining twenty-one, to show cause

against the decree. For this purpose a provision was inserted in

the decree, giving the infant a day to show cause against it within

a certain time after he came of age. 1 Daniel Ch. Pr. 206, 207

;

Shields /;. Bryant, 3 Bibb, 525; 2 Kent, (5 ed.) 245 ; Chaplin v.

Chaplin, 3 V. Wms. 364; Lechmere v. Bz'asier, 2 Jac. & W. 287;

Smith V. Cotton, Ca. Temp. Talbot, 198.

It will be seen that this reservation was necessary in all decrees

which took away the title of a minor to real estate. It was error

to omit it, because, without this reservation, the decree was absolute

until reversed. This section declares that no reservation shall bo

necessary in the decree ; but in all cases where it would have been

proper to insert it, the minor shall have one year after attaining

twenty-one to show cause against the decree. It seems by this

language that a female has till twenty-one, though she is of age

at eighteen. This cause can be shown by- an original petition, or

by making and filing on leave a new answer. In the last case

he must proceed by petition. Vide sees. 534, 536.
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Sec. 387. All judgments and orders must be entered on the

journal of the eoui't, and specify clearly the relief granted or order

made in the action.

VI. Judgment in Cases triable by Jury.

FORMS.

1. JUDGMENT ON DEFAULT FOR SUM CERTAIN.

A B, plaintiff, '\

vs. V Petition.

C D, defendant, )

And now comes the said A B, and the said C D having failed to

demur or answer to the petition of the said A B, it is considered

that the said A B ought to recover the said sum of 8 , so de-

manded in his petition, together with the sum of S , which the

court finds due as the interest thereon, as prayed for in said peti-

tion. It is therefore considered that the said A B recover against

the said C D the said sum of $ ,
(being the amount of both debt

and interest,) together with his costs in and about his suit in this

behalf expended ; taxed to dollars and cents.

2. THE SAME WHERE DAMAGES HAVE TO BE ASSESSED.

And now came the said A B, by , his attorney, and the

said C D having fiiiled to demur or answer the petition of the said

A B, it is considered that the said A B ought to recover his dam-

ages by reason of the premises ; and the court, with the assent of

the said plaintiff, do assess the damages of the said plaintiff to the

sum of S .It is therefore considered that the said plaintiff re-

cover against the said defendant the sum of dollars and

cents, his damages in form aforesaid assessed, and also his costs in

and about his suit in that behalf expended ; taxed to dollars

and cents.

3. JUDGMENT ON VERDICT.

It is therefore considered by the court that the said plaintiff re-

cover against the said defendant the said sum of dollars and

cents, so as aforesaid found due from the said defendant to the said

plaintiff, (or, his damages in form aforesaid assessed,) and also his

costs in and about his suit in this behalf expended ; taxed at

dollars and cents.
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4. JUDGMENT FOR DEPENDANT FOR COSTS.

It is therefore considered that the said defendant go hence with-

out day, and recover against the said plaintiff his costs in and

about his suit in this behalf expended ; taxed at dollars and

cents.

If there is a verdict for defendant for any sum, this will be in-

serted in the above form, as, " the said sum of S , so found due

from the said plaintiff to the said defendant, and also his costs," etc.

5. ON NONSUIT.

And now came the said parties, by their attorneys, and there-

upon came also a jury, to wit, ,
who were duly impaneled

and sworn the truth to speak upon the issue joined between the

parties; and the said plaintiff having closed his evidence in the

cause, the said defendant, by his counsel, moved the court for a

nonsuit ; on consideration whereof, it oi'dered that the said plaint-

iff do become nonsuited, and shall not further prosecute his said

action ; and thereupon the said jury were discharged. It is there-

fore considered here by the court that the said defendant go hence

without day, and recover of the said plaintiff his costs in this be-

half expended ; taxed to dollars and cents.

6. ON A VOLUNTARY NONSUIT.

And now came the said parties, by their attorneys, and there-

upon came also a jury, to wit, , who were duly impaneled

and sworn the truth to speak upon the issue joined between the

parties ; and thereupon the said plaintiff dismisses his action afore-

said against the said C D, without prejudice ; and the said jury

were thereupon dischai'ged. It is therefore considered here by the

court that the said defendant go hence without day, and recover

of the said plaintiff his costs in this behalf expended j
taxed to

dollars and cents.

7. DISMISSION BY THE COURT.

And now came the said C D, by his attorney, and the said A B
failing to appear, it is ordered that this action be, and it is hereby

dismissed, (without prejudice, if such is the order of the court;) it is

therefore considered that the said defendant recover of the said

plaintiff his costs in this behalf expended ; taxed to ^
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8. DISMISSION FOR WANT OP PARTIES.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard upon the petition, answer, and

testimony ; on consideration whereof, the court find that one

is a necessary party to this case. It is therefore ordered that said

action be, and is hereby dismissed, (without prejudice,) at the

costs of the said plaintiff. It is therefore considered that the said

defendant recover of the said plaintiff his costs about this suit in

this behalf expended ; taxed to dollars and cents.

9. DISMISSION FOR NOT MAKING OTHER PARTIES.

And now comes the said C D, by his attorney, and the said A B
having failed to make G E a party to this action, according to the

former order of this court, it is therefore ordered that this action

be, and the same is hereby dismissed, (without prejudice,) at the

costs of the said plaintiff. It is therefore considered that the said

defendant recover of the said plaintiff his costs in this behalf ex-

pended ; taxed to dollars and cents.

10. DISMISSAL FOR FAILURE TO PROSECUTE OTHER PARTIES,

And now comes the said C D, one of the said defendants, and on

his application, and it appearing that the said plaintiff has not

prosecuted his action with diligence against the said E F, another

of said defendants, it is ordered that this action be, and the same is

hereby dismissed, (without prejudice.) at the costs of the said j)laint-

iff. It is therefore considered that the said defendant recover of

the said plaintiff his costs in this behalf expended ; taxed to

dollars and cents.

VII. Judgments by Confession.

Sec. 377. Any person may appear in a court of competent juris-

diction, and, with the assent of the creditor, confess judgment for

any amount due, and judgment shall be entered thereon accord-

ingly. A judgment for a sum above the jurisdiction of the court

is void. Daniels v. Hinkston, 5 Pr. 322.

Sec. 378. The debt or causes of action must be briefly stated in

the judgment, or in a writing to be filed as a pleading in other ac-

tions.

This section is for the protection of creditors, to prevent fraud-

ulent judgments from being entered up. This statement is there-
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fore required, and it should state truly and fully the consideration

and ground of the judgment, so that creditors who examine the

record may see that it is fair. It will also prevent parties from

trumping up any other consideration. Hence it was held that it

was not enough to state that it was on a promissory note, without

setting forth its consideration. Plumer v. Plumer, 7 Pr. C2. So

when the memorandum stated that it was for a debt justly due.

Schoolcraft v. Thompson, 7 Pr. 446. In Whitney v. Kenyon, 7 Pr.

458, it was held that tlie judgment was not absolutely void, though

the statement was only that it was on a promissory note. Where
the statement described a note and its consideration, as coal sold

for the use of the Brainard House, kept by the defendant, it was
held sufficient. Post v. Coleman, 9 Pr. 64 j lb. 61.

Confession by Attorney.

Sec. 280. He shall at the time produce the warrant of attorney

to the court, and the original, or a copy thereof, shall be filed with

the clerk of the court.

Does this section require proof of the genuineness of the war-

rant ? This section requires the production of the original war-

rant of attorney ; how can the court know this, excej)t upon proof

of its execution ? It would seem, therefore, that the warrant must

not only be produced, but must be jDroved to be the warrant of the

party, whose name is attached to it. If this is not required, then

the attorney might just as well be permitted to confess on his own
verbal authority ,-::-as you would have but his word at last.

Sec. 381. A person in custody can not execute a warrant to con-

fess a judgment in favor of the party holding him in custody, un-

less some attorney expressly called by the party in custody be

present and sign the warrant as a witness. Of course he must be

called to prove l\> all fair to tho court when the warrant is to bo

used.
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rOKMS.

1. JUDGMENT CONFESSED WITHOUT PLEADING.

A B, plaintiff, '\

vs. y Confession of Judgment.
C D, defendant. )

And now conies the said A B, by his attorney, and the said C D,

defendant, aj^pears in his own proper person, and says that he is

justly indebted to the said A B, plaintiff, in the sum of S ,
on

a certain promissory note, given by him to the said plaintiff, for

$ , and dated , a. d. 18 , for certain goods and merchan-

dise before that time sold and delivered by the said A B to the

said C D, and the said C D confesses the same and wishes judg-

ment rendered against him therefor.

It is therefore considered by the court here, that the said A B
recover against the said C D, the said sum of , the debt so as

aforesaid confessed, and also his costs herein expended, taxed to

dollars and cents.

2. CONFESSION ON A WARRANT.

And now comes the said A B, by , his attorney, and files

his petition against the said C D, and thereupon B F, one of the

attorneys of this court, appeared in open court in behalf of the

said C D, and by virtue of a warrant of attorney for that purpose

executed, and now produced to the court and duly proved, waived

the issuing and service of process, and confessed that the said

D does owe to the said plaintiff the said sum of ^ , as the said

plaintiff hath in his said petition set forth.

It is therefore considered that the said A B do recover of the said

C D the said sum of $ , so confessed to be due, and also his costs

in this behalf expended, taxed to dollars and cents. And

by virtue of the same warrant of attorney, all error is released and

all right of appeal waived by the said C D.

A confession of judgment in Kansas, provided for in title 11,

chapter 3, civil code, must be made in open court ; a judgment

entered on a confession taken by the clerk in vacation is a nullity.

Semble, the clerk in vacation is only authorized by section 389 to

enter, in vacation, a judgment rendered by the court. Miflin v.

Stalker, 4 Kan. 283.
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A judgment may bo confessed as security for future advances.

Truscott V. King, N. Y. 147. In this case a bond was given as

security for future advances and judgment entered on that,

A judgment by confession without action, can only be entered

against the person who signs the confession. One of two pai'tners

or joint debtors can not confess judgment for both. The party

confessing such judgment makes the debt his individual debt, and

it can not be enforced against the joint property. Stautenbergh

V. Vandenburgh, 7 How. 229.

A married woman may confess a judgment ; it is not void, but

voidable. Eoarback v. Stebbius, 3 Keyes, 62 ; Palmer v. Davis, 28

N. Y. 242.

The judgment, if confessed without process, must state, either in

the judgment or by a written statement filed with it, the consider-

ation on which the judgment is based ;
if it is on a note, the con-

sideration of the note, bill, etc., should be stated. Denio, J. :
" The

code requires these statements, where the judgment is for money

already due, to state concisely the facts out of which the debt

arose, and to show that the sum for which the judgment was con-

fessed is justly due (sec. 383). The cases which have been de-

cided here, upon this section, establish that it is not sufficient

merely to set out a promissory note given by the debtor to the

creditor, with an allegation that the amount of it is justly due

(Chappel V. Chappel, 2 Kern. 215) ; that it is no better if, besides

setting out a note, it add that it was given upon a settlement be-

tween the creditor and the debtor. Dunham v. Waterman, 17 N.

Y. 9. But in a case where it was stated that the note, which was

set out, was given for borrowed money, the statement was held suf-

ficient and the judgment valid. Fanning v. Carpenter, 20 N. Y.

447. I am of opinion that the statement in the present instance

was sufficient according to the judgment in the last-mentioned

case. The note is set out with all necessary particularity as to

parties, date, and amount, and it is added, ' that amount of money

being had by the defendants of the plaintiff.' It would be

hypocritical to hold this not to be a statement that the note was

given for so much that the defendants had received of the plaint-

iff. .. . This shows it to have been money borrowed by

the parties, who gave the note and confessed the judgment to the

payee of the note, who is the plaintiff in the judgment."

The Ohio code is this :
'' Sec. 378. The debt or cause of action

shall be briefly stated in the judgment, or in writing to be filed as

pleadings in other actions." The New York code is a little more
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particular ; but I think it means the same thing. If a statement

is to be filed, it is to ascertain on what consideration the judgment

is based, and thereby to prevent the entry of fraudulent judg-

ments. To do this, it is not enough to give a copy of the note

;

it is important know for what consideration the note was given.

The parties are thus precluded from afterward getting a new his-

tory for the claim. Our code must mean that, or it, in fact, means

nothing ; the judgment might just as well be entered up with no

statement. Vide also Hopkins v. Nelson, 24 N. Y. 518. A state-

ment is suflScient if it sets forth that the judgment is confessed to

secure the plaintiff for a debt justly to become due upon his in-

dorsement, as the surety of the plaintiff and for his benefit, of bills

and notes, which are fully described as to names, dates, amounts,

and times of payment. Dow v. Platner, 16 N. T. 562 ; Ely v. Cooke,

28 N. Y. 365 ; Kirby v. Fitzgerald, 31 N. Y. 417 ; Kellogg v. Cow-

ing, 33 N. Y. 408; Acher v. Acher, 1 Keyes, 291; Clements v.

Gerow, 1 Keyes, 297 ; Gundall v. Finn, 1 Keyes, 217 ; Eead v.

French, 28 K Y. 285 ; Newbaum v. Keim, 24 N. Y. 325 ; Thomp-

son V. Van Yechten, 27 N. Y. 568; Frost v. Eoon, 30 N. Y. 428.

These cases show what has been held to be a sufficient statement

to support the judgment.

In the following cases, the statements have been held insuf-

ficient : Murray v. Judson, 9 N. Y. 73 ; Miller v. Earle, 24 N. Y.

110 ; Eead v. French, 28 N. Y. 285 ; 31 lb. 417.

Where the good faith of the indebtedness is not questioned, and

no superior equities exist in favor of other creditors, an amend-

ment of an insufficient statement in a judgment by confession may
be permitted, in order to preserve the lien and priority of the

judgment. Union Bank v. Bush, 36 N. Y. 631; Mitchell y. Yan
Buren, 27 N. Y. 300.

These cases will show what have been the rulings in New York,

and may aid the profession in other States, having similar laws, in

acting under them.

These decisions relate only to judgments entered up without

pleadings. Where a regular petition is filed and the confession is

by attorney under a power, or by the defendant in person, no

other statement is required in the petition than what constitutes a

good cause of action.
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VIII. Judgments in Cases triable by the Court.

FOKMS.

1. JUDGMENT ON A NOTE AND MORTGAGE ON DEFAULT.

A B, plaintiff, "|

vs. \ Petition on Note and Mortgage.

C D, defendant. )

And now comes the said A B, by E F, his attorney, and the said

defendant still failing to answer or demur to said petition, it is

considered that the said plaintiff is entitled to an account of the

money due him in the premises, and the court, after hearing the

evidence, do find that there is due to the said plaintiff, on the note

(or, notes,) and mortgage in said petition described, the sum of

dollars and cents.

It is therefore considered by the said court here, that the said

plaintiff recover of the said defendant the said sum of dollars

and cents, the sum so found due as aforesaid, and also his costs,

taxed to 6

And it is further ordered and adjudged, that in case the said de-

fendant fails for ten days from the close of this term of the court

to pay to the said plaintiff the said sum of dollars and

cents, so as aforesaid found due, with costs of suit, an order issue

to , master commissioner of this court, (or, to the sheriff of

said county,) commanding him to cause the said lands and tene-

ments in said petition described, to wit, (Jiere describe the lands

named in the petition and mortgage,) to bo appraised, advertised,

and sold according to law, and apply the proceeds of said sale in

satisfaction of the said sum so found due, with costs of suit.

2. PERSONAL JUDGMENT ON NOTE AND MORTGAGE.

A B, plaintiff,
| Petition on Note and Mortgage, demanding a

C D, defendant. )
I'^^-^onal ju<lgmcnt.

And now come the said A B, by L P, his attorney, and the said

defendant still failing to answer or denuir to said petition, it is con-

sidered that the said plaintiff ought to recover the said sum of

S so demanded in his said petition, together with $ ,
which

the court find due as the interest thereon. It is therefore consid-

ered by the coui-t hero that the said phiintiff do recover against the

said C D the said sum of $ ,
(the amount of both principal and
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interest,') the sum found due as aforesaid, and also his costs in and

about his suit in this behalf expended, taxed to dollars and

cents.

And it is further ordered and adjudged that, in case the said de-

fendant fail for ten days from the close of this term of the court,

(or, from this day of , a. d. 18 ,) to pay to the said plaint-

iff the said sum oi $ , so as aforesaid found due, with costs of

suit, an order issue to the sheriff of this county, (or, to
,

master commissioner of this court,) commanding him to cause the

said lands and tenements in said petition described, to wit, (here

describe the lands as in petition, though it is not necessary,) to be ap-

praised, advertised, and sold according to law, and that he apply

the proceeds of said sale in satisfaction of said judgment and

costs.

The law, as it now stands, makes the action on a note and mort-

gage an action at law; and hence the entry must be as given above.

It is no longer a petition in equity ; the note is now the substance of

the action, and the mortgage a mere incident. An order of sale can

issue under the judgment, or oi'der following the judgment, or an

ordinary execution may be issued on the judgment, as on any judg-

ment for money in an action at law.

On a default there is no necessity for finding any facts. By sec-

tion 127, every material allegation in a petition is to be taken as

true, unless controverted by an answer, except allegations of value

or the amount of damages. In actions founded on contracts for

the payment of money only, the affidavit goes to the amount due,

and on default the sum demanded is taken as true. Hence, in all

cases on a default, the material allegations are taken to be true

;

and there can be no necessity for the court to find their truth again.

The statement in the petition is to be taken as true, and the court

are required to proceed, on the facts there stated, to render such a

judgment or decree as those facts require and justify. In no case

of a default is it proper to restate the facts embodied in the peti-

tion, since the facts there stated are to be taken as true, and no

fact can be made true by a finding of the court, if not stated in the

petition. The judgment, therefore, in such cases, must be simply

the conclusion of law on the facts contained in the petition ;
tlie

relief which those facts justify. Hence, in this form, nothing is

found by the court save the amount due on the note, that sum not

being admitted in such an action. The order, as to the mortgage
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premises, is simply that the same be sold and the proceeds applied

on the judgment so rendered.

When the judgment and order of sale is entered, the case is out

of court. The order of sale is a mere execution, to be treated as

an execution on any other judgment, and to be returned and the

sale confirmed as though made on an ordinary execution. The

form of the execution will, of course, like a vendi, contain a de-

scription of the land ordered to be sold. The complete record

should conclude with the judgment and order of sale ; all that fol-

lows is merely proceedings on an execution.

3. JUDGMENT ON MORTGAGE ALONE.

And now comes the said A B, by E F, his attorney, and the said

C J) still failing to answer or demur, it is considered that said

plaintiff is entitled to the relief demanded,* and tlie court there-

upon, after hearing the evidence, do find that there is due from the

said C D to said A B, on the mortgage in the petition described, the

sum of dollars and cents. It is therefore ordered, adjudged,

and decreed that, unless the said C D does, within ten days after

the rising of this court, (or, within ten days from and after the

day of , A. D. 18 ,) pay to the said plaintiff the said sum

of ^ ,80 found due as aforesaid, together with the costs of this

action, an order issue to L M, master commissioner of this court,

(or, to the sheriff of this county,) commanding him to cause said

lands and tenements in said petition described, to wit, (Jiere de-

scribe as in petition the lands to be sold,) to be appraised, advertised,

and sold according to law, and that the proceeds thereof he apply

first in satisfaction of the costs in this case, and secondly in satis-

faction of the said sum of S , with interest thereon, so found

due to the said A B.

4. WHERE THERE IS A REFERENCE TO STATE THE ACCOUNT.

(Proceed as above to *, in the last form, and then as follows:) and

thereupon, on motion of said A B, by E F, his attorney, this case

stands referred to L M, master commissioner of this court, to state

an account of the amount due on said mortgage, and that he re-

port forthwith his finding to the court ; and now came the said

L M, master as aforesaid, and filed his report, and thereupon, on

motion of said plaintiff, the said report of said master is confirmed

;

and thereupon it is further adjudged and decreed that, unless the

said defendant does, within ten days from the rising of this court,

pay to the said plaintiff the said sum of $ ,
so found due by
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the said master commissioner from the said C D to said A B, on

the mortgage in the petition described, together with the costs of

this suit, an order issue, etc. (as in the last form to the close.)

Where there are no notes and no covenant in the mortgage to

pay the money, there can be no personal judgment ; nor can there

be a personal judgment against any assignee of the mortgagor of

the land. The land in such cases is alone liable for the amount

due. If the mortgagor has, by deed duly executed, conveyed the

land to a third person, he, the mortgagor, is no longer a necessary

party to a suit to foreclose, as he has no longer any interest in a

proceeding against the land in the ownership of his grantee. His

liability rests alone on the notes or covenants he may have given

to pay the money. The two classes of securities are entirely dis-

tinct and separate, and as to the effects of a transfer are governed

by different laws.

As the law now is, both forms are necessary ; and often it is bet-

ter to proceed on the mortgage alone than on the notes at law, with

the mortgage as merely an incident. Where the mortgagor is out

of the State, so that no personal service can be had, as well as in

the other cases, there can be no personal judgment, only the find-

ing of the amount due and a decree for the sale of the land, unless

the amount found due is paid. To justify a personal judgment,

there must be personal service : a service by advertisement will not

answer for that purpose; it will justify a decree for the sale of the

land, it being in that form a proceeding in rem. The court having

jurisdiction over the land can apply that in payment of the lien

resting upon it by virtue of the mortgage. This fit: ding of the

amount does not conclude in an action on the notes; but the money

made on a sale of the land mortgaged is a credit on the notes out-

standing : it is a payment on them to the amount made on a sale

of the land after paying all taxable costs.

Where there is an answer the entry will be a little different.

5. JUDGMENT WHERE THERE IS AN ANSWER, AND NO PERSONAL

JUDGMENT FOR MONEY.

And now came the said parties, by their attorneys, and there-

upon this cause came on for trial, and the court, after hearing the

evidence and arguments of counsel, do find that the said defend-

ant, C D, did execute and deliver said mortgage deed in said peti-

tion set forth, and that there is due from the said C D to said
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A B, on said mortgage, the Bum of dollars and cents, (then

2)roceed with the judgment as in the last case.)

Of course this form does not apply where a money judgment is

prayed for, because in that case the trial is at law by a jury or the

court, as if the suit was on the notes alone. If a verdict is found

for the plaintiff for any amount, after entering up the verdict and

the judgment thereon, the entry will conclude as in the first form,

ordering a sale if the judgment is not paid.

6. DECREE OR JUDGMENT FOR SPECIFIC PERFORMANCE ON A DEFAULT.

And now came the said plaintiff, by B F, his attorney, and the said

C D still foiling to demur or answer to the said petition, it is con-

sidered that the said plaintiff is entitled to the specific execution

of the contract in the said petition described. It is therefore or-

dered, adjudged, and decreed that the said C D, within ten days

from the rising of this court, execute and deliver to the said A B

a good and sufficient deed, with covenants of general warranty,

convejnng the premises in the said petition described, to the said

A B in fee simple ; and in default of the execution and delivery of

such deed as aforesaid by the said defendant, it is ordered that this

judgment and decree shall have the effect and operation of such

conveyance, so as to vest the title to the said premises in the said

plaintiff in fee simple ; and it is further considered that the said

plaintiff recover of the said defendant his costs in and about his

action in this behalf expended, taxed to dollars and

cents. *

7. DECREE BY DEFAULT ON A PETITION FOR AN ACCOUNT.

And now came the said A B, by E F, his attorney, and the said

C D still failing to demur or answer to the petition of the said

plaintiff, it is therefore considered that the said plaintiff is en-

titled to an account from the said defendant touching the matters

and things in said petition mentioned. It is thereupon ordei-od

that this action stand referred to T S, master commissioner of this

court, to take and state an account between the said parties in

reference to the several matters and things in the said i)etition sot

forth and described, (and in taking said account, the said master

commissioner shall be governed by the following rules: 1. That,

etc., here state any special instructions which the parties desire, and

that the case made in the petition will justify for the government of
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the master.) And it is further ordered that the said master com-

missioner proceed to take said account at the request of either

party, giving the adverse party reasonable notice of the time and

place of commencing the same ; and it is further ordered that the

said master commissioner make his report in the premises at the

next term of this court, to which time this cause is continued.

Vide Lawson v. Bessel, 7 Ohio St. 129 ; Broadwell v. Dudry, 2 W.

Law Monthly, 581.

8. TRIAL AND DECREE ON ANSWER, IN A SIMILAR CASE.

And now came the said parties by their attorneys, and there-

upon this cause came on for trial upon the issue (or, issues,) joined

between the parties, and was argued by counsel ; on consideration

whereof the court find that the said plaintiff and the said defend-

ants were partners in business, as the said plaintiff hath in his said

petition alleged, and is entitled to an account from the said de-

fendant, touching the several matters and dealings in said petition

set forth. It is thereupon ordered that this action stand referred,

etc. (as in the last form).

9. JUDGMENT ON CONFIRMATION OP MASTER'S REPORT.

And now came the said plaintiff, by E F, his attorney, and on

his motion, and on producing the report of T S, master commis-

sioner of this court, heretofore made in this action, under a former

order of this court, it is hereby ordered that the said report, and

all the matters and things therein contained, do stand ratified and

confirmed. It is therefore considered that the said plaintiff do re-

cover of the said defendant the said sum of dollars and

cents, so found due from the said defendant to the said plaintiff;

and also his costs in and about his suit in this behalf expended,

taxed to dollars and cents.

The report of the master should show a statement of the accounts,

and also the amount found due to the plaintiff from the defendant,

so that a judgment may be rendered on the report, as on the ver-

dict of a jury. The report is a part of the recoi-d in the case, and

stands in lieu of a verdict, showing the amount of recovery.

Where the report is not made out in such a form, or where interest

has accrued not included in the report, the court must find the
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sum then due before the judgment can be rendered. It may be

done in this form :

"And it appearing from the said report that there is now due

from the said defendant to the said plaintiff the sum of dollars

and cents, it is therefore considered," etc.

10. MOTION TO SET ASIDE A MASTER'S REPORT.

And now comes the said , by B F, his attorney, and moves

the court here to set aside the report of T S, master commissioner

of this court, heretofore made in this action, under the former

order of this court, for the following reasons, to wit : (Jiere proceed

to state consecutively the reasons why the same should he set aside.')

11. HEARING ON MOTION TO SET ASIDE MASTER'S REPORT.

And now came the said parties, by their attorneys, and there-

upon the motion of the said to set aside the report of T S,

master commissioner of this court, heretofore made in this action,

came on to be heard, and was argued by counsel ; on consideration

whereof the court do overrule the said motion, and order that the

said report and the several matters and things therein contained,

do stand ratified and confirmed ; and it is therefore considered

that the said plaintiff recover of said defendant the said sum of

dollars and cents, so found due as aforesaid, and also

his costs in and about his action in this behalf expended, taxed to

dollars and cents.

12. ORDER VACATING REPORT.

And now came the said parties, by their attorneys, and there-

upon the motion of the said to set aside the report of T S,

master commissioner of this court, heretofore made in this action,

came on to be heard and was argued by counsel ; on consideration

whereof the court do find that there is error in the report of

the said master in this, to wit : 1. That the said master has charged

the said defendant with the sum of dollars, when the same
ought to have been, etc. (as the case is, and so state all the errors

pointed out in the motion and found to be true by the court.) It is

therefore ordered that the said report, and the matters therein con-

tained, be referred again to the said T S, master as aforesaid, with

instructions that the said master commissioner correct his said re-

port in the above particulars, wherein the same has been found

to be erroneous ; and that he return his report thus corrected forth-
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with (or, to the next term of this court, to which time this action

is continued.)

Where the report is erroneous in its very structure, and not in

some particulars, the whole report must be set aside. The entry

will then be as follows

:

13. ORDER VACATING A REPORT.

And now came the said parties, by their attorneys, and there-

upon the motion of the said to set aside the report of T S,

master commissioner of this court, heretofore made in this action,

came on to be heard, and was argued by counsel ; on consideration

whereof the court do sustain the said motion, and order the said

report to be vacated and set aside ; and thereupon it is ordered

that the said action stand referred, etc. (as in a former entry.')

14. FINDING ON PETITION AND ANSWER.

And now came the said parties, by their attorneys, and there-

upon this action came on for trial upon the petition of the said

plaintiff and the answer of the said defendant and the evidence,

and was argued by counsel ; and the court do find that the said

defendant did obtain from the said plaintiff the said deed of con-

veyance in the said petition described, by fraud and misrepresen-

tation, as the said plaintiff has in his said petition alleged.

It is therefore considered that the said deed of conveyance in

the said petition described, be and the same is hereby set aside,

vacated, and declared to be of no force and effect in law, to affect

or convey the title of the said described premises to the said de-

fendant ; and it is further considei-ed that the said plaintiff do re-

cover of the said defendant his costs in and about his suit in this

behalf expended, taxed to dollars and cents.

15. PETITION BY CREDITOR TO SET ASIDE A DEED IN FRAUD OF HIS

RIGHTS.

And now came the said parties, by their attorneys, and there-

upon this action came on for trial on the petition of the said plaint-

iff and the answers of the said defendants and the evidence, and

was argued by counsel ; on consideration whereof the court do find

that the said deed of conveyance from the said C D to the said E
F, mentioned in said petition, is fraudulent and void as against the

rights and claims of the said plaintiff, as the said plaintiff hath in
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his said petition averred ; and the court do farther find that there is

now due from the said C D to the said plaintiff, on the judgment

in the said petition mentioned, the sum of dolhirs and

cents ; and it is further ordered that in case the said sum is not

paid in ten days from the close of this term, that T S, master com-

missioner of this coui't, proceed to cause the lands and tenements

in the said petition described, or so much thereof as is required to

pay said sum, to be appraised, advertised, and sold according to

law, and that he apply the proceeds of the said sale to satisfy to the

said plaintiff the said sum of money so found due and owing to

him as aforesaid, and that he report his doings in the premises to

the next term of this court, to which time this action is continued.

In this class of cases, no judgment for money should be ren-

dered, the whole proceeding being simply one in aid of execution.

The plaintiff has no righ/: to a judgment against the grantee : as

to him, his right is against the land ; and as to the grantor, the

plaintiff has already a judgment against him, and of course is not

entitled to a second one for the same cause of action.

16. DECREE FOR PERPETUAL INJUNCTION AND CONVEYANCE OP REAL

ESTATE.

And now came the said parties by their attorneys, and there-

upon this action came for trial upon the petition, answer, and evi-

dence, and was argued by counsel ; on consideration whereof the

court do find in favor of the said plaintiff.

It is therefore considered that the injunction heretofore granted

in this action be and the same is hereby made perpetual ; and that

the said defendant do, within ten days from the rising of this

court, by deed duly executed, convey to the said plaintiff in fee

simple, all the estate, either in law or equity, which he, the said

defendant, has in and to the premises in the said petition described,

and which deed the said defendant is required, within the said

time, to deliver to the said plaintiff, or to the clerk of this court for

the use of the said plaintiff; and it is further considered that thve

said plaintiff recover of the said defendant his costs in and about

his suit in this behalf expended, taxed to dollars and

cents.

The code authorizes a general finding, unless requested by

parties to find specially the facts. Sec. "ASO.
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17, DECREE SETTLING LIENS ON PETITIONS AND ANSWERS.

And now came the said parties by their attorneys, and there-

upon this action came on for trial on the petition, answers, and

evidence, and was argued by counsel ; on consideration whereof

the court do find that the said A B obtained the judgment as he

has in his said petition alleged, and that there is now due on the

same the sum of dollars and cents; and that the said

C D holds a mortgage as he has in his said answer set forth, and

that the same became a lien on said premises on the day of

, A. D. 18 , on which mortgage there is now due to the said

C D the sum of dollars and cents ; and that the said E F
holds a second mortgage on said premises, as he hath in his said

answer alleged, and the same became a lien thereon, from the

day of A. D. 18 , on which mortgage there is now due

to the said E F the sum of dollars and cents ; and that

the said G H obtained a judgment against the said L M, as he hath

in his said answer alleged, and which judgment became a lien on

said premises from the said day of , a. d.* 18 , on

which judgment there is now due to the said Gr H the sum of

dollars and cents.

And it is therefore considered that, unless the said claim of the

said plaintiff shall be paid within ten days from the rising of this

court, with costs of this action, T S, master commissioner of this

court, do proceed to cause the said lands and tenements in the said

petition described, to be appraised, advertised, and sold according

to law ; and that out of the proceeds of said sale the said T S,

master as aforesaid, pay first the costs of this action to be taxed;

and secondly, to the said A B the said sum of dollars and

cents, with interest thereon, so found due; and thirdly, to the

said C D the said sum of dollars and cents, so found due

to him as aforesaid, with interest thereon ; and fourthly, to the

said E F the said sum of dollars and cents, so as afore-

said found due to him, with interest thereon ; and fifthly, to the

said G H the said sum of dollars and cents, so as afore-

said found due to him, with interest thereon ; and it is further

ordered that the said master commissioner report his proceedings

in the premises to the next term of this court, to which time this

cause is continued.

A cause which seeks a judgment against a party defendant is at

VOL. II—20
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an end when that judgment is rendered, and orders of sales are

mere executions b}^ wliieh to obtain satisfatiou ; but where, as in

the present case, the object of the action is to subject real estate to

the payment of a judgment already obtained, or to a sale on the

adjustment of confliciting liens, the suit is not at an end until the

land has been sold, and the proceeds applied under the order of

the court; and hence the action should be continued, after a decree

of sale, for the report of the sale and the application of the pro-

ceeds. The decree may direct, in the first instance, the order of

liens and of the application of the proceeds, or the court may
direct a sale on finding the existence of a right to enforce a sale,

and then settle the order of liens and the application of the pur-

chase money on the coming in of the master's report of sale. The
case will then be ended, and not before.

A case of this character illustrates the impossibility of applying

the definition of an answer as given in the code in all cases. The
simple object of answers, in such a case as this, is, not to deny the

facts of the petition, not to state matter constituting a defense, or

counter-claim, or set-off; but simply to bring facts on the records

showing the rights and claims of each party in the premises, which

are the subject of the action. The plaintiff in his petition sets forth

his claim ; each defendant in his answer simjDly states his, and

from these statements thus made, the court decides upon the

priorities of the respective parties to the fund which is the object

of the suit. There must arise numerous other cases of a similar

character, where an answer can not be made to come within the

definition of it contained in the code. In these cases, the code must

be disregarded, or construed more than liberally in furtherance of

justice.

This entry orders a sale only unless the claim of the plaintiff is

paid ; and if that is paid, then no order of sale can be executed.

The rights of the other lienholders are only incident to a sale.

They are made parties simply because a sale may be ordered and

take place ; and then they are necessary parties, in order to enable

the court to make a good title to the lands. They have no right

to demand any affirmative relief Hence if the judgment creditor

pays off the claim of the plaintiff, no sale can take place. The ac-

tion is at an eqd. It has accomplished its purpose.
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18. GENERAL FINDING ON AN ANSWER.

And now came the said parties, by their attorneys, and there-

upon this action came on for trial upon the petition, answer, and

evidence, and was argued by counsel ; on consideration whereof,

the court find that the allegations contained in the said petition,

and denied by the said defendant in his said answer, are true in

manner and form, as the said plaintiff has in his said petition set

forth, etc. {proceed to state the judgment of the court.')

This form will answer in all cases of a general finding. This

finding leaves the petition as true, and the judgment must be such

as the facts embodied in it will justify.

This form can be turned into a finding for the defendant, by

simply inserting not before the word true in the above form.

19. GENERAL FINDING ON ANSWER BY ONE AND DEFAULT BY OTHERS.

And now came the said plaintiff, by L M, his attorney, and the

said C D, by O P, his attorney ; and thereupon this action came

on for trial, on the petition of the said plaintiff, the answer of the

said C D, and the evidence, and was argued by counsel ; on consid-

eration whereof, the court do find that the several allegations con-

tained in the said petition, and denied in the said answer, are true

in manner and form as the said plaintiff has in his said petition

averred ; and the said E F and G H still failing to demur or an-

swer to the said petition, it is therefore ordered and adjudged, etc.

(proceed to state the decree which the case in the bill will justify.)

Any decree which may now be pronounced must be justified by

the case made in the bill, unless the defendant sets up new matter

in his answer which supplies omissions in the petition. Where the

answer is a negative one, a mere special or general denial, and the

finding is against the answer, the judgment pronounced must be

justified by the facts set forth in the petition. The petition con-

tains the case made, and the judgment must be a consequence of

the facts there stated. It will therefore be important to see that a

decree contains nothing which the case made does not warrant.

If it does, it must be reversed on error.

20. GENERAL FINDING ON AN ANSWER SETTING UP NEW MATTER.

And now came the said parties, by their attorneys, and thei'e-

upon this action came on for trial, on the answer of the said de-
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fendant, and the evidence, and was argued by counsel ; on consid-

eration whereof, the court do find that the several matters and

things contained in the answer of the said defendant are not true,

as the said defendant hath in his said answer alleged, (then pro-

ceed to enter the judgment or decree.)

21. GENERAL FINDING, IN SUCH A CASE, FOR DEFENDANT, WITH

JUDGMENT.

And now came the said parties, by their attorneys, and there-

upon this action came on for trial on the answer of the said de-

fendant, and the evidence, and was argued by counsel ; on consid-

eration whereof, the court do find that the several matters and

things contained in the answer of the said defendant are true, as

the said defendant hath in his said answer alleged. It is there-

fore considered that the said defendant go hence without day, and

recover of the said plaintifi" his costs in and about his suit in this

behalf expended, taxed to dollars and cents.

Where the answer contains new matter and no denial, the facts

stated in the petition are taken to be true. The issue to bo tried

in such a case arises simply on the answer, to which no reply is

permitted. This answer is assumed, if true, to be a bar to the ac-

tion ; if not true, to leave the case to bo decreed on as it is made
in the petition. Hence the case is tried on the answer, and not on

the j)etition and answer, as in the case of a denial.

22. FINDING ON A PAROL CONTRACT, AND AN AVERMENT OF PART

PERFORMANCE.

And now came the said parties, by their attorneys, and there-

upon this action came on for trial on the petition, answer, and ev-

idence, and was argued by counsel ; on consideration whereof, the

court do find that the said defendant and plaintift' did in part per-

form the said contract of sale, in manner and form as the said

plaintiff hath in his said petition set forth. {Add a decree for con-

veyance.')

These general findings will probably bo safer than any special

finding ; because if the special finding is broader than the case

made in the petition, it will be error if the fact thus found is es-

sential to sustain the judgment pronounced, oven if it does not of

itself vitiate the finding and decree thereon. There is not now

the same necessity for a special finding as in tho former chancery
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practice ; since tlien, nothing except what was found or admitted

coukl be treated as true for the purposes of a decree. Now, every-

thing is admitted which is not denied ; hence it is only necessary

to find the truth of what is denied by the answer, or the new mat-

ter set up in the answer, that being held to be untrue until found to

be so.

The finding must, however, respond to the special issues made in

the answer, as much so as in a case formerly at law. The answer

now is the same in all cases, presenting simply issues to be

found, and not evidence to support them, as under the former

practice in chancery ; and the finding of the court must be general

or special, on specific issues made. No use can be seen in these

sj^ecial findings, when a general form, as the one above given, will

just as clearly meet all issues, whatever they may be. A finding

that the allegation in the petition, which is denied in the answer,

is true, is just as certain as though the court stated its finding in

the very words of the allegation denied. "With these general

forms much fewer mistakes will be made in entering the findings

than if it is to be specially stated in each case. The clerk can

readily draw up the entry in the general form ; no one who is not

master of the specific wording of the issue can draw it up in the

other.

23. FINDING ON AN ANSWER OF A STATED ACCOUNT.

And now came the said parties, by their attorneys, and there-

upon this action came on for trial upon the answer of the said de-

fendant and the evidence, and was argued by counsel ; on consid-

eration whereof, the court do find that the said plaintiff and de-

fendant did state an account by and between them, touching the

several matters stated in said petition, in manner and form as the

said defendant has in his said answer alleged. It is therefore con-

sidered that the said defendant go hence without day, and recover

of the said plaintiff his costs in and about his suit in this behalf

expended, taxed to dollars and cents.

This form can be readily changed into a finding for the plaintiff,

when the judgment would be that the party was entitled to an ac-

count, and a reference for that purpose would follow.

There are other defenses in equity cases, which will present a

single point like the above ; but a special finding can easily be

framed, if one does not wish to adopt the general one, finding

the matter set up in the answer true, or not true, as the case

may be.
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The special finding contemplated by the code, is a finding of

facts, tending to prove or disprove the issue, and on which facts

legal questions arise ; such as, whether they are admissible under

the issue, whether they prove the issue, etc. It is like the special

verdict of a jury, which finds the facts proved under the issue,

and presents the legal question to the court—whether, on those

facts, the defendant is or is not liable.

CHAPTER XXXV.

MASTEE COMMISSIONERS.

I. How Appointed.

Sec. 611. The Court of Common Pleas may appoint, in each

county, such number of persons as shall be necessary, to be master

commissioners, who shall hold their office for the term of three

years, unless removed by the court for good cause. The master

commissioners so appointed shall have power to administer all

oaths required in the discharge of their official duties or authorized

to be administered by the laws of this State. The court may,

upon motion of either of the parties, refer any action in which the

parties are not entitled to demand a trial by jury, to a regular or

special master commissioner, to take the testimony in writing and

report the same to the court with his conclusions on the law and

facts involved in the issues, which report may be excepted to by

the parties, and confirmed, modified, or set aside by the court.

The master commissioner shall have the same power to summon

and enforce the attendance of witnesses and to grant adjournments

as the court upon such trial. The special master commissioner

shall have power to administer all necessary oaths on the hearing

before him.

Sec. 612. Before entering upon the duties of his office, a master

commissioner must be sworn to perform them faithfully, and, with

one or more sureties, approved by the court, execute an undertak-

ing to the State of Ohio, in such sum as the court shall direct, to

the effect that ho will pay over all moneys, and faithfully discharge
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the duties of his office. The undertaking shall be filed in the

office of the county auditor, and may be sued upon as provided in-

section 566.

Sec. 613, A master commissioner shall be allowed such fees as

are allowed for similar services to other officers. A master com-

missioner has same powers as formerly in chancery. Broadwell

V. Dudry, 2 W. Law Monthly, 581.

II. Powers of Masters to convey Meal Estate.

Sec. 395. Real property may be conveyed by master commis-

sioners as hereinafter provided

:

1. When, by an order or judgment in an action or proceeding,

a party is ordered to convey such property to another, and he shall

neglect or refuse to comply with such order or judgment.

2. When specific real property is required to be sold under an

order or judgment of the court.

Sec 396. A sheriff may act as a master commissioner, under the

second subdivision of the preceding section. Sales made under

the same shall conform, in all respects, to the laws regulating sales

of land upon execution.

Sec 397. The deed of a master commissioner shall contain the

like recital, and shall be executed, acknowledged, and recorded, as

the deed of sheriff of real property sold under execution.

These sections point out the power of masters over the sale and

conveyance of real estate. There are two classes of cases in which

they can convey the title to real estate under the order of the

court.

The first is where a person is ordered to convey, and fails to do

it. In such cases, on motion and the order of the court, a master

can convey for the party required to do it.

The second is where specific real property is required to be sold.

This clause embraces all sales heretofore ordered in a court of

chancery; all sales in actions to foreclose mortgages; to enforce

vendor's liens, etc. These sales are all to be made by a master

commissioner, and not by the sheriff as sheriff, as was held under

our former legislation. The sheriff may be appointed to sell in

lieu of the master, but he acts under the special authority given in

the order of sale.

An execution is applicable only to judgments for the recovery

of money, or specific real property. When the action is one

founded on the principles of equity, and seeks to appropriate,
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through the action of the court, specific real property to the satis-

faction of a debt or chxim, in all such cases the order of sale goes

to the master commissioner, and not to the sheriff as such, though

the sheriff may be empowered by the court to act as master in

making the sale.

This seems to settle the practice that, in these cases, the action

is not out of court until the sale is made, returned, and confirmed.

Until this is done, the object of the action is not obtained, nor is

the record complete. Such was the former practice, and the code

does not seem to have made any change in it.

Sec. 1. Be it enacted by the General Assembly of the State of Ohio,

That in all cases where a cause joending in any of the courts of

this State shall have been or may hereafter be referred by the

court in which said cause may be pending, to a referee, master

commissioner, or special master commissioner for trial, with in-

structions to take testimony and report the same, together with

his findings, to the court making the reference, the testimony so

taken and reduced to writing by the referee, master commissioner,

or special master commissioner, signed by the witnesses giving the

same and reported to the court, shall have all the force and effect

of depositions regularly taken in the cause, and may be used as

such at any subsequent stage of the cause, either upon a new trial,

second trial, or appeal, subject to the restrictions of section 338 of

an act, entitled " an act to establish a code of civil procedure ;

"

but nothing in this act shall be so construed as to prohibit any

party from recalling any witness who may have testified, or from

taking additional testimony.

This section gives to master commissioners all the powers they

had under the old practice, and makes the evidence taken before

them evidence in the case for all pui'poses.

FOKMS.

1. ORDER FOR APPOINTMENT.

On motion, it is ordered that L M be, and he is hereby, appointed

master commissioner of this court for the legal term of three years,

on his giving an undertaking in the sum of $ , for the faitliful
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performance of the duties of said oflScc ; and thereupon the said

L M gave his undertaking aforesaid, with Gr H and N O as his

sureties, in the sum of $ , to the acceptance of the court ; and

was duly sworn faithfully tO perform the duties of his said ofl&ce

of master commissioner.

2. UNDERTAKING.

"Whereas, L M has this day been appointed master commissioner

by the Court of Common Pleas, within and for the county of

, and State of Ohio ; now we, the said L M as principal, and
Gr H and N O as his sureties, undertake, in the sum of $ , to

the State of Ohio, that the said L M will pay over all moneys that

may cOme to his hands by virtue of said ofl&ce, and faithfully dis-

charge all the duties of his said oflSce.

Given under our hands this day of , a. d. 18 .

LM,
» G H,

zsr o.

3. DEED BY MASTER FOR ANOTHER, UNDER ORDER OF COURT.

Know all men by these presents, that whereas heretofore, at the

term, a. d. 18 , of the Court of Common Pleas, within and
for the county of

, and State of Ohio, C D, of said county,

(or, of the State of Indiana,) was ordered and adjudged by the said

court, in a certain action then pending therein, wherein A B was
plaintiff and the said C D was defendant, to convey in fee simple

to the said A B the following described lands and tenements, to

wit, (here insert the description ;) and whereas the said C D having
failed and neglected to execute and deliver the said deed of con-

veyance to the said A B, the said court did, at the term
thereof, a. d. 18

, order L M, master commissioner of said court,

to execute and deliver a deed to the said A B, conveying the said

premises to the said A B in fee simple : now, be it known that I,

the said L M, as such master commissioner, and by virtue of the

power vested in me by the said order and the law, do hereby
grant, sell, and convey unto the said A B, his heirs and assigns,

the above-described lands and tenements, with the appurtenances,

to have and to hold, to him, the said A B, and to his heirs and as-

signs forever.

In testimony whereof, I have, as such master commissioner,
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hereunto set my hand and affixed my seal, this day of
,

A. D. 18 .

L M, Master Commissioner.

Executed and delivered in presence of us.

NO,
PQ.

The State of Ohio, County, ss.

Personally appeared before the undersigned, a justice of the

peace of said county, (or, probate judge of said county; or, judge

of the Court of Common Pleas, etc.,) the said L M, and acknowl-

edged the foregoing instrument of writing for his free act and

deed.

Given under my hand this day of , a. d. 18 .

X Y, Justice of the Peace.

4. DEED OP MASTER ON SALE.

Know all men by these presents, that, whereas, one A B did, by

the judgment of the Court of Common Pleas, within and for the

county of , and State of Ohio, at the term thereof, a. d.

18 , recover a judgment against one C D for the sum of

dollars and cents, and costs of suit, taxed to dollars

and cents; and, whereas, it was then and there further or-

dered in the said action that in default of the payment of the

judgment aforesaid by the said C D, that L M, master commis-

sioner of said court, should cause the lands and tenements herein-

after described to be appraised, advertised, and sold according to

law ; and, whereas, the said C D having made default therein, the

said L M, as master commissioner of said court, and under and by

virtue of the order of the same to him duly directed, did, on the

day of , A. D. 18 , at the door of the court-house in said

county of
,
(having first given due and legal notice of the

time and place of said sale for more than thirty days prior thereto

in , a newspaper printed in said county,) sell the said prem-

ises at public auction to W T for the sum of dollars, which

sale was afterward at the term of said court, a. d. 18 , ex-

amined and confirmed, and the said L M, as such master commis-

sioner, ordered to convey the said premises in fee simple to the

said W T.

Now, therefore, I, the said L M, master commissioner as afore-
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said, in consideration of the premises, and by virtue of the powers

vested in mo by law, do hereby give, grant, and convey to the said

"W T, his heirs and assigns, the premises so as aforesaid sold, to

wit, (here describe the land sold,) with the appurtenances. To have

and to hold the same to the said W T, his heirs and assigns, and to

his and their use and behoof forever.

In witness whereof, etc. (as in preceding form.')

5. REFERENCE TO TAKE TESTIMONY, AND REPORT IT AND HIS

FINDINGS.

And now come the said parties, by their attorneys, and, there-

upon, on the motion of (either, plaintiff or defendant,) it is ordered

that this action stand referred to L M, the master commissioner of

this court, (or, to L M, who is hereby appointed a special commis-

sioner for the purpose,) for trial, with instructions that the said

master commissioner do take down in writing, to be subscribed by

the witness, all testimony given before him, together with all doc-

umentary evidence offered before him, and that he do report all

of said testimony and evidence so taken and offered before him,

together with his findings thereon, in writing to this court at its

next term, to which time this cause is continued.

There is a difficulty about this section. It speaks of cases re-

ferred for trial. Now, a case can not be referred for trial except

on consent of parties, which this law does not provide for. If it

applies only to cases referred by the parties, its usefulness will be

much restricted. The court often wants a master to ascertain cer-

tain facts ; and a reference is made to him to take testimony, and

report, with the testimony, his findings thereon to the court.

Where that is the object of the reference, the entry should j)oint

out the facts the master is to ascertain and report on. This seems

to me is the construction which ought to be given to this section.

A reference, as I have said, can not be had for the trial of a case,

except to a referee and by consent of the parties. A reference in

all other cases made by the court, must be of a chancery case, and

for the purposes specified in section 282. This act provides that

the reference may be to a master commissioner, and even to a

special master commissioner, to take testimony and report. In

these cases the entry will be as follows

:
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6. REFERENCE TO MASTER TO TAKE TESTIMONY AND REPORT ON

CERTAIN PACTS NAMED.

And now come the said parties, by their attorneys, and on mo-

tion of {either plaintiff or defendant,) it is ordered that this case

stand referred to L M, master commissioner of this court, (or, to

N O, who is hereby appointed a special master commissioner for

that purpose,) to take testimony and report on the following mat-

ters, to wit

:

1. That (here set forth the matter to he found.)

2. Etc.

And that he reduce to writing the testimony of all witnesses,

and have the same subscribed by the witness, and that he report

his findings on said matters, together with all the testimony and

evidence offered before him, at the next term of this court, to which

time this cause continued.

CHAPTER XXXVI.

EXECUTIONS.

I. What they are, and of what Kinds.

Sec, 418. Executions shall be deemed processes of the court, and

shall be issued by the clerk, and directed to the sheriff of the

county. They may be directed to different counties at the same

time.

Sec. 419. Executions are of three kinds

1. Against the property of the judgment debtor.

2. Against the person.

3. For the delivery of the possession of real property, with dam-

ages for withholding the same and costs.

II. On what Judgments they may issue.

The judgment must bo a judgment for the collection of money,

in order to justify the issue of an execution on it. Judgments on

actions to foreclose mortgages, enforce liens on specific real estate,

etc., do not authorize an execution ; the land must in such cases be
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sold by the master commissioner on an order of the court, issued

for that purjiose. This is made certain by section 395, where it is

provided that " a master commissioner may convey real property,

where specific real property is directed to be sold under an order

or judgment of the court." These sales, then, must be made as

formerly, not on execution by the sheriff, but under the order of

the court by the master. Where there are costs on a judgment to

be collected in a case in equity, these will be collected on execu-

tion ; so will also a judgment for the payment of money in an

action founded on principles of equity.

It is probable that the code intends that where the sale of spe-

cific real estate does not pay the amount found due, the balance

may be collected on an execution to be issued on that judgment.

This seems to be implied in subdivision three, section 519, relating

to wi'its of error. It is there provided that " when the judgment

is for the sale of mortgage premises, and the payment of a de-

ficiency arising from the sale, the undertaking must also provide

for the payment of such deficiency." This provision clearly indi-

cates, also, that no execution at any rate can issue until the real

estate has been sold, and the proceeds applied to the judgment.

This also indicates another thing, and that is this : that a writ of.

error can issue only after the land has been sold and the deficiency

ascertained ; hence, too, that the case is not fully closed until the

land is sold. Still an order of sale has always been held to be such

a final decree, that an appeal would lie from it. Hey v. Schooley

et al., 7 Ohio (pt. 2), 48. But while an appeal may lie, it may be

still doubtful whether a writ of error will lie until the laud is sold

and the balance found, and a judgment for the payment of that is

rendered.

It maybe said, generally, that on all judgments in actions founded

upon legal principles, and on all judgments in actions founded

upon principles of equity, where a court of chancery would, under

the old practice, have ordered an execution to collect a sum of

money therein decreed to be paid, an execution may now issue, of

course, on the ajjplication of the party entitled to the money.

Sec. 422. If execution should not be sued out within five years

from the date of any judgment, that now is or may hereafter be

rendered in any court of record in this State, or if five years

shall have intervened between the date of the last execution issued

on such judgment, and the time of suing out another writ of exe-
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cution thereon, such judgment shall become dormant, and shall

cease to operate as a lien on the estate of the judgment debtor.

On such a judgment, no execution can projDerly issue until the

same has been revived under the provisions of section 417. In

New York it is said that this provision is for the benefit of the de-

fendant alone ; and, if he sees fit to fit waive it, he may do so.

Pierce v. Crane, 4 Pr. 257. Hence, with the consent of the defend-

ant, an execution may issue after the lapse of five years. Hulbert

V. Fuller, 3 Code, 55.

An execution issued on a dormant judgment is not void, and the

sheriff is bound to obey it. Dawson y. Shepherd, 4 Dev. 497. But

it will be set aside on motion, and the goods, or money levied, re-

stored to the judgment debtor, and sometimes with costs. Lytle

& Avery v. Cin. Manuf. Co., 4 Ohio, 450.

If execution has not been issued by reason of an injunction or a

supersedeas on error, an execution may be issued within five years

after the dissolution of the injunction, or the discharge of the su-

persedeas. Lytle & Avery v. Cincinnati Manuf. Co., 4 Ohio, 450.

EXECUTION AGAINST PKOPERTT.

I. Its Form.

Sec. 423. The writ of execution against the property of the

judgment debtor, issuing from any court of record in this State,

shall command the officer to whom it is directed, that of the goods

and chattels of the debtor, he cause to be made the money specified

in the writ ; and for want of goods and chattels, he cause the same

to be made of the lands and tenements of the debtor ; and the

exact amount of the debt, damages, and costs, for which the judg-

ment is entered, shall be indorsed on the execution.

The execution must have the seal of the court attached to it, or

it will be void. Boal's Lessee v. King, 6 Ohio, 11. Two Ji. fa.

may be issued at the same time, on the same judgment, into dif-

ferent counties. Elliot ct al. v. Elmore et al., IG Ohio, 27. So

where a second fi. fa. is issued before the first is returned, it is not

void, if regular on its fiice. It is irregular, and may be set aside

on motion. It will justify the sheriff in executing it. The State

V. Page, 1 Speer, 408. But where there is a levy on land, no second

fi. fa. can issue. 1 Ohio, 4GG. An execution, though irregularly
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issued, confers authoritj' on the sheriff to sell. Kingas v. Ward, 2

B. Mon. 127. The sheriff is bound to execute a writ reguUir on its

face, though the amount differs from that in the judgment. Par-

melee V. Hitchcock, 12 Wend. 96.

An execution can not issue until after the record of judgment is

filed. Marvin v. Herrick, 5 Wend. 109. The execution must fol-

low the judgment in regard to parties, or it will be quashed. Com-

monwealth V. Fisher, 2 J. J. Marsh. 137. Though where an exe-

cution referred to two judgments, one of which was in the Supreme

Court, the court held that the words Supreme Court might be

stricken out as surplusage, and leave the wi'it valid. Matthews'

Lessee v. Thompson et al., 3 Ohio, 272. A slight variance between

the execution and the judgment as to the amount, rendered before

a justice of the peace, will not affect the right of a purchaser of

property sold by virtue of such execution. Jackson v. Paige, 4

Wend. 585. Where, however, an execution is directed to be levied

for less than the sum the plaintiff is entitled to, another execution

can not be issued for the balance. People v. Onondaga, 3 Wend.

331.

The issuing of an execution is a ministerial act; and, in case it

be issued contrary to law, the party issuing it is liable to the party

injured. Briggs v. Wardwell, 10 Mass. 356. Hence, if the clerk

makes an error in issuing an execution, he is liable to the party in-

jured. So, too, if he issue one which by law he is not authorized

to issue. An execution made returnable in sixty days, when it

should have been made returnable in one hundred and twenty

days, is void, and will afford no justification to an officer seizing

and selling property under it. Bond v. Wilder, 16 Vt. 393. And
this because defect appears on its face.

An execution can not issue after the death of the defendant until

the action is revived against his personal representative. But

when an execution has been actually issued, and partially exe-

cuted, as by a levy on real estate, and the commencement of the

publication of notice of sale thereunder, the subsequent death of

the debtor does not affect the process, or prevent its complete ex-

ecution by sale of the property. Wood v. Morehouse, 45 N. Y. 368.

Allen, J. :
" Process having been issued for the collection of the

judgment by the sale of the real property of the judgment debtor,

and its execution commenced by an advertisement of the mort-

gaged premises for sale, in pursuance of the statute, the execution

of the process was not arrested by the death of the judgment

debtor. The sheriff could lawfully complete the execution of the
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process thus commenced. At common law, an execution can issue

against goods and chattels of a judgment debtor, if tested in the life-

time of the debtor, although actually issued after his death. Center

V. Billinghurst, 1 Cowen, 33; Eobinson v. Tange, 3 P. Wms. 398
j

Nichols V. Chapman, 9 Wend. 452
; Day v. Eice, 19 lb. 644. But

an execution can not be issued, after the death of the defendant,

which will authorize the sale of the real estate which may be bound

by the judgment. . . . The rule is, that when a new person,

who was not a party to the judgment, derives a benefit by or be-

comes chargeable to the execution, there must be a scire facias to

make him a party to the judgment before execution can issue. 2

Saund. 6, note. But if either plaintiff or defendant dies, or any

other change of interest occurs after execution issued and partially

executed, the rule does not apply. The execution creditor can not

be deprived of the benefit of his execution by the death of the

debtor, before an actual sale of property, or the completion of its

service." It is well settled that if a defendant die after execution

is sued out and levied, the execution proceeds as if the death had

not taken place. The reason generally given is that the execution

is an entire thing, and having once commenced, can not be stopped.

Massie v. Long, 2 Ohio, 287, 290 ;
Arnold v. Fuller's Heirs, 1 Ohio,

458, 463. If the defendant die after execution sued out, and before

levy made, the execution can not proceed. Arnold v. Fuller's

Heirs, supra; Wright v. Lepper, 2 01\io, 297, 300. It is well

settled, too, that an execution issued on a dormant judgment will

be set aside on motion, and the goods or money levied restored to

the judgment debtor, and sometimes with costs. Lytle & Avery

V. Cincinnati Manuf Co., 4 Ohio, 459. An execution without a

seal is void, and all sales made under it. Boal's Lessee v. King, 6

Ohio, 11. Two fi. fa.'s may be issued at the same time, on the same

judgment, into different counties. Elliot v. Elmore, 16 Ohio, 27.

Sec. 448. The sheriff or other officer to whom any writ of execu-

tion shall be directed, shall return such writ to the court to which

the same is returnable, within sixty days from the date thereof.

This section would seem to imply that an execution might be

made returnable generally, and without any days stated in it for

its return ; since the officer is required to return such writ in sixty

days from the date of the same. Still it will be well enough to

state in the execution the day of its return.

No valid act can bo done by the officer under an execution after
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the last day fixed for its return. The latest period which the la-w-

allows for the service of an execution is the day on which it is

returnable. Yail v. Lewis, 4 Johns. 450 ; Barnard v. Stevens, 2

Aik. 429.

An execution improperly issued may be set aside on motion.

Buckingham v. G-ranville Alex. Soc, 2 Ohio, 360. Notice, how-

ever, must be given of the motion to the other party. Clive v.

Green, 1 Blackf 53. And where a sale has been made, the pur-

chaser of the lands must be a party to the motion and have notice

of it. Jewitt V. Marshall, 3 A. K. Marsh. 151 ; Dazey v. Orr, 1

Scam. 535 ; Morton v. Saunders, 2 J. J. Marsh, 192.

In Ohio no execution can issue on a judgment where the defend-

ant is dead, and any sale made under such an execution is void

(Arnold v. Fuller's Heirs, 1 Ohio, 458, 467), as being in conflict

with our administration laws. In other States, where execution

may issue against the estate in the hands of an administrator, it

has been held that such an execution is not void, only irregular,

and therefore that a sale under it is valid. Butler v. Haynes, 3 N.

H. 21; Speer u. Semple, 4 Watts, 367 ; Hildreth v. Thompson, 16

Mass. 191.

A sheriff may return an execution before the expiration of the

sixty days it has to run, where he can find no goods and chattels,

lands and tenements, whereon to levy. The delay is given for his

benefit, and he is not bound to wait the sixty days before making

his return, if he sees fit. Eenaud v. O'Brien, 35 N. Y. 99. Nor

does it make any difi'erence that the plaintiff requested the sheriff

to make the return. The moment the sheriff makes a return of

nulla bo?ia, the plaintiff may proceed in equity to reach equitable

assets. Forbes v. Waller, 25 N. Y. 430.

Where there are several plaintiffs in a judgment, and before

execution one dies, an execution may still issue in the name of all

the plaintiffs. Hamilton v. Lyman, 9 Mass. 14; Bowdoin v. Jor-

dan, 9 Mass. 160.

Where a satisfaction has improperly been entered on a judgment

or execution, a new execution may, on motion, be awarded by the

court. Notice, however, of the motion must be served ou the op-

posite party, and the record must show that such notice was given,

where it does not state an appearance. Moore v. Edwards, 1 Baily,

23; Frankford Bank v. Markley, 1 Dana, 373; Langdon v. Lang-

don, 1 Eoot, 453 ; Dubois v. Dubois, 2 Wend. 416 ; Richardson v.

McDougall, 19 Wend. 80.

VOL. 11—21
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Sec. 431. "When a vendi ia issued, the clerk shall, at the request of

the person entitled to the benefit thereof, add thereto a command

to the officer that if the property remaining in his hands unsold

shall, in his opinion, be insufficient to satisfy the judgment, he shall

levy the same upon the lands and tenements, goods and chattels, or

either, sufficient to satisfy the debt.

This addition is merely to enable a party to make an additional

levy, in case the property in possession of the officer under a for-

mer levy should prove insufficient to satisfy the execution. With-

out this authority the vendi would have to be returned, and a new

fl. fa. issued before another and additional levy could bo made ; as

the vendi is only a command to sell the goods already in the hands

of the officer.

II. What may he taken on Execution.

Sec. 420. Lands, tenements, goods, and chattels, not exempt by

law, shall be subject to the payment of debts, and shall be liable to

be taken on execution and sold as hereinafter provided.

III. What may not he taken.

Sec 642. Each person who has a family shall hold the following

property exempt from execution or sale for any debt, damages, fine,

or amercement, to wit

:

First. The wearing apparel of such family, beds, bedsteads, and

bedding necessary for the use of such family ; one stove and pipe,

used either for cooking or for warming the dwelling-house; an

amount of fuel sufficient for sixty days, actually provided, and de-

signed for the use of such family.

Secondly. One cow, or, if the debtor owns no cow, household

furniture, to be selected by the debtor, not exceeding fifteen dollai'S

in value; two swine, or the pork therefrom, or, if the debtor owns

no swine, household or kitchen furniture, to be selected by the

debtor, not exceeding six dollars in value ; six sheep, the wool shorn

from them, and the cloth or other articles manufactured therefrom,

or, in lieu of such sheep, household and kitchen furniture, to be

selected by the debtor, not exceeding ten dollars in value, and suf-

ficient food for such animals, when owned by the debtor, for the

period of sixty days.

Thirdly. The Bibles, hymn books, psalm books, Testaments, and

school books used in the family, and all family pictures.

Fourthly. Any amount of provisions actually prepared and de-
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signed for the sustenance of such family, not exceeding forty dollars

in value, to be selected by the debtor ; and such other articles of

household and kitchen furniture, or either, necessary for the debtor

and his family, and to be selected by the debtor, not exceeding thirty

dollars in value.

Fifthly. The tools and implements of the debtor necessarj^ for

carrying on his trade or business, whether mechanical or agri-

cultural, to be selected by him, not exceeding fifty dollars in value.

Sec. 644. If the execution debtor be engaged in the business of

agriculture at the time, he may select as tools and implements one

work-horse or mare, or one yoke of work-oxen, with the neces-

sary gearing for the same ; and if engaged in the practice of med-

icine and surgery, he shall be entitled to select one horse, or mare,

and one saddle and bridle ; also, medicines, instruments, and books

pertaining to his profession, not exceeding fifty dollars in value.

Sec. 645. Every person engaged in the business of draying for a

livelihood shall hold one horse, harness, and dray exempt from

execution.

Sec 646. All articles, specimens, and cabinets of natural curios-

ity, history, or science, whether animal, vegetable, or mineral, ex-

cept such as may be kept or intended for show or exhibition for

money or pecuniary gain, shall be exempt from execution, attach-

ment, or sale, to satisfy any judgment, decree, or debt arising out

of or founded upon contract.

Sec 643. In all cases arising under sections 642 and 644 above,

the amount of beds, bedsteads, and bedding necessary for the use

of such family ; the amount of fuel sufficient for the period of

sixty days, actually provided and designed for the use of such fam-

ily; the amount of food for the use of the animals exempted from

execution for the period of sixty days, shall be determined by two

disinterested householders of the county, to be selected by the

officer holding the execution ; and the value of the provisions,

household and kitchen furniture, and tools and implements of the

debtor, necessary for carrying on his trade or business, by this act

exempted from execution, shall be estimated and appraised by the

said householders.

There is in this act a glaring oversight. The act exempts from

execution no household furniture, unless the debtor has no cow,

or sheep, or hogs. This is clearly an oversight ; for surely no oue

would leave to a debtor, provisions, and no utensils wherewith to

cook, or on which to eat it. The rule of exemption should be
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enough to answer the daily purposes of a family. Humanity re-

quires this of the creditor, and the law should not protect less

from his grasp, if he has not humanity enough to leave it with his

debtor. The State has nothing to gain by making beggars or

paupers of its citizens. Hence, every head of a family should have

in his possession the necessary means of keeping house, and ap-

plying his labor for the daily support of himself and family. The

evil in this country is a facility for running in debt; exemption

laws take away the temptation to unreasonable credits, and hence

tend to render all more prudent and economical.

It would seem that the horse or oxen to be selected must be in

addition to the fifty dollars, since the value of a horse or a yoke of

oxen will exceed that sum. So the horse, harness, and dray of a

drayman is exem2:)t from execution absolutely, and their value may
exceed two hundred dollars.

All articles exempt by name from execution, the officer is bound

not to levy on ; if he does, he is gviilty of a trespass. The articles

to be selected by the debtor, must be selected by him at the time

of the levy ; otherwise, the officer is not bound to set them aside.

If the debtor fails to make an election at the time of the levy, he

can not do it on a vendi being issued to sell the property. The

food for family and animals must also be claimed at the time of the

levy. If the provisions are not then required, no change of cir-

cumstances can give a right to have them set aside afterward.

To constitute provisions actually prepared and designed for the

use of the family, the articles must have been taken into the house,

and set apart for that purpose. It is not enough that the debtor

may have articles which may become provisions; he must then

have prepared and appropriated them to that use. Hence, corn,

standing in the field can, by no intendment, be held to be pro-

visions actually prepared and designed for the use of a family.

Donohuo V. Steele, 2 West. Law Jour. 402.

In addition to the above exemption, the act of March 23, 1850

(2 S. & C. 1145), exempts from sale on execution the family

homestead of each head of a family not exceeding five hundred

dollars in value. The application may be made by the debtor or

his wife, and the sheriff" shall cause the appraisers, upon their

oaths, to set off", by metes and bounds, the homestead of the value

of said sum. The assignment thus made shall bo returned b}^ the

sheriff", and the residue of the lands shall be appraised and sold on

the execution. The court may, on motion of either party, set aside

the assignracnt and appraisement, and direct a new Qiie. In a case
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where no homestead was assigned, none having been demanded,

the court set aside the appraisement, on proof that neither the

debtor nor his wife knew of the issue of the execution, or of the

levy and appraisement. Washington Com. Pleas, 1854. The

sheriff should notify the party or his wife of the levy and appraise-

ment, so that the debtor may demand a homestead if he sees fit.

Where the homestead consists of a house and lot of land, which,

in the opinion of the appraisers, will not bear division without

manifest injury and inconvenience, the plaintiff in execution shall

receive, in lieu of the proceeds of a sale of the homestead, the

amount over and above forty dollars annually which shall be ad-

judged by the appraisers as a fair and reasonable rent for the same,

until the debt, costs, and interest are paid.

The said rent is to be paid quarterly by the debtor, the first pay-

ment to be made three months after the day of the levy, to the

party, or to the clerk of the court issuing the execution. In case

said quarterly rent shall remain overdue for ten days, then the offi-

cer shall proceed to sell the homestead as other real estate. The

plaintiff may have the homestead appraised once in two years;

though at his own costs, unless the new appraisement shall exceed

the previous one by at least one hundred dollars.

Every widower, or widow, having an unmarried minor child, or

children, residing with him or her, as a part of his or her family,

shall have the benefit of this act, as well as all married persons.

It matters not whether the debtor owns the land on which his

house stands ; he is entitled to the dwelling as a homestead, if

standing on the land of another, whether he holds the land by

contract, lease, or sufferance.

A person who has no homestead shall hold mechanical tools, or

a team and farming utensils, to an amount not exceeding three

hundred dollars.

These exemption laws are altogether more favorable to persons

living in the country than to those living in towns. Five hundred

dollars in the country will purchase a comfortable homestead, with

land enough to support a family ; in the city, it will not purchase

a building of any character. So a person in the country, who has

no homestead, can hold a team and farming utensils to the value

of three hundred dollars; so, too, can a mechanic; all other classes

are deprived of these provisions. Hence, the act is not equal in

its operations ; and hence it may be void under the present consti-

tution, or available to all. Such laws should, above all others, be

equal ; and should look to affording a comfortable home for a fam-
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ily with the necessary household utensils, etc., and provisions for

the immediate convenience and wants of a family. The State must

provide for this, or support its citizens as paupers.

It is believed that this humane legislation has not in the least

tended to the injury of creditors, but rather the reverse. These

exemptions are made to protect the unfortunate against creditors

who have no souls, no human kindness in their nature. They are

also designed for the benefit of the family, which can not be kept

together without the right to retain the necessary household fur-

niture and provisions prcjiared for their immediate wants. Nor,

unless so protected, can the head of a family be in a condition to

provide for its wants.

A party having a homestead of less value than $500, does not lose

his right to have it set off as a homestead by leasing it for a year

and going with his family into another county for temporary pur-

poses. The homestead having been regularly set off under the

statute, no further proceedings can be had against it while the right

to the homestead so set off continues. The question as to whether

a homestead set off under the statute has subsequently become

subject to further proceedings against it, should first be presented

to and determined by the court under whose process such proceed-

ings are sought, before the same are had. Wetz v. Beard, 12 Ohio

St. 431.

By the court : "Where real estate of the wife, held by her under

the statute of March 23, 1866 (S. & S. 391), as her separate prop-

erty, is occupied by the husband as a family homestead, he is not

the owner of such homestead within the meaning of our statute re-

lating to the exemption of projierty from execution. Davis r.

Dodds, 20 Ohio St. 473.

A mortgage of a homestead by the husband alone is void.

Nor is a judgment against husband alone a lien on it. Neither is

such a mortgage and judgment against the husband any incum-

brance on the homestead. Such lands may be sold and conveyed

by husband and wife jointly, and the purchaser take a clear title.

Morris v. Ward, 5 Kan. 239.

IV. ^Mien the Lien attaches.

Sec. 421. The lands and tenements of the debtor within the

county where the judgment is entered, shall be bound for the sat-

isfaction thereof from the first day of the term, at which judgment

is rendered; but judgment by confession, and judgment rendered

at the same term at which the action is commenced, shall bind
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lands only from the day on which such judgments are rendered.

All other lands, as well as goods and chattels, of the debtor, shall

be bound from the time they shall be seized in execution.

Sec. 422. When two or more writs of execution against the same

debtor shall be sued out during the term in which judgment was

rendered, or within ten days thereafter, and when two or more

writs of execution against the same debtor shall be delivered to

the officer on the same day, no preference shall be given to either

of such writs ; but if a sufficient sum of money be not made to sat-

isfy all the executions, the amount made shall be distributed to the

several creditors in proportion to the amount of their respective

demands. In all other cases, the writ of execution first delivered

to the officer shall be first satisfied. And it shall be the duty of

the officer to indorse on every writ of execution the time when he

received the same ; but nothing herein contained shall be so con-

strued as to affect au}' preferable lien, which one or more of the

judgments, on which execution issued, may have on the lands of

the judgment debtor.

The cases on priority of liens will be found arranged in the Di-

gest of the Ohio Eeports, and it will, therefore, be unnecessary to

rejjeat them here, since the law is aside from the object of a book

of pleading and practice. The volume and page of the cases may
also be found in 2 S. & C. 1065-1069, sees. 421, 422, 424.

V. Proceedings on Execution.

Sec. 425. The officer to whom a writ of execution is delivered,

.shall proceed immediately to levy the same upon the goods and

chattels of the debtor ; but, if no goods and chattels can be found,

the officer shall indorse on the writ of execution, " no goods," and

forthwith levy the writ of execution upon the lands and tenements

of the debtor, which may be liable to satisfy the judgment.

To constitute a valid levy, the goods must be in view of the

officer and subject to his immediate disposition and control. 19

Wend. 495; 2 Hill, 666; 9 Barb. 619; 16 lb. 585. The sheriff

must take possession of the goods, and retain that possession by

himself or agent until the day of sale. The possession in law is in

the officer. Fawblc v. Eayburgh, 4 Ohio, 45, 55. If the officer

leaves the goods in the possession of the debtor, and they are lost,

he is responsible for them. The State v. Fuller et al., 14 Ohio, 545
;

The State v. Myers et al., 14 Ohio, 538. JSTor if the goods levied
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on are lost, can the officer substitute other property for that levied

upon. State v. Fuller, 14 Ohio, 547.

The question of what constitutes a levy was discussed and the

rules stated in Eoth v. Wells, 29 N. Y. 471, 485. Mullin, J. :
" To

constitute a valid levy, according to the court, the officer must en-

ter on the premises, where the goods are, and take possession of

them, if that be jiracticable ; if not, then he must openly and un-

equivocally assert his title to them by virtue of his executions.

Haggerty v. Wilbur, 16 Johns. 287 ; Beekman v. Lansing, 3 Wend.

446 ; Westervell v. Pinckney, 14 lb. 123 ; Green v. Burke, 23 lb.

490 ; Camp v. Chamberlain, 5 Denio, 198 ; Barker v. Binninger,

14 N. Y. 270. It is proper, but not necessary, that the sheriff

should make an inventory of the property.

" It is not essential to the validity of the levy that betake actual

j)Ossession of the goods, or that he remove them from the custody

of the debtor. Eay v. Harcourt, 19 Wend. 495 ; Wan Wyck v.

Pine, 2 Hill, 66G.

" Indeed, the test of a valid levy is, whether enough has been

done to subject the officer to an action of trespass but for the pro-

tection of the execution. See 1 Wend. 446 ; 5 Denio, 198, cited

supra.

" In this case the defendant went to the plaintiff's store, saw

the goods, asserted his right to them by virtue of his levy, in the

hearing of one of the plaintiffs, and subsequently the fact that a

levy had been made was indorsed on the executions. This brings

the case precisely within the cases cited. The defendant did all

that is required of an officer to do, to perfect a lien on the debtor's

goods. In Copley v. Rose, 2 Comst. 115, it was held by this court

that the defendant's saying that he had levied on the property of

the plaintiff, showing the execution by virtue of which he acted,

and insisting on the levy, was sufficient evidence that the defend-

ant had exercised such dominion over the property as would make

him a trespasser. By whatever standard we test the acts of the

defendant, it seems to me that enough was done to constitute a valid

levy on the goods." See also Van Alstyne v. Cook, 25 JST. Y. 489
;

Bond V. Willett, 31 N. Y. 102 ; Becker v. Torrance, 31 N. Y. 631.

Bills, or other evidence of debt issued by moneyed corporations,

or by thegovcrnment of tlie United States, and circulated as money,

and also current gold and silver coin,may be seized, but is not to be sold-

10 Barb. 157, 496 ; Turner v. Fendali, 1 Cranch, 117. On an exe-

ctilion against joint property, individual j)ropei-ty can not betaken.

2 Hill, 204. This refers to judgments against partners by their part-
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nership name, on which nonebut partnership property can be taken.

On an execution against one of two partners, it is said his interest

in the partnership property may be sold. 24 Wend. 389
; 2 Hill,

47 ; 4 lb. 161 ; Place v. Sweetzer, 16 Ohio, 142. But this is ques-

tioned by Avery, J., in Sutcliff v. Dohrman, 18 Ohio, 181. It would

seem that no levy in such a case could be made, since the partner

has no right to the specific property, but only to any surplus

which may remain after settlement. Joint owners have an inter-

est in the thing, which may be sold ; but this rule can not be ap-

plied to partners.

An ofl&cer holding an execution against several defendants, is not

bound to exhaust the personal property of all of them, before sell-

ing the land of either. Faris v. Banton, 6 J. J. Marsh. 235.

Growing crops may be levied upon and sold on execution; and

after levy, they are in custody of the law. Hartwell v. Bissell, 17

Johns. 128; Parham v. Thompson, 2 J. J. Marsh. 159 ;
Whipple v.

Foot, 2 Johns. 418 ; Case v. Harte, 11 Ohio, 364. Corn or any other

product of the soil, raised annually by labor and cultivation, is per-

sonal estate, and may be taken in execution while standing in the

field, if ripe and fit to be gathered. Penhallow v. Dwight, 7 Mass.

34. It will 'H^'^Q seen that grass, apples, grapes, and such other

crops as grow without being annually planted or sowed, are not

personal property, and can not therefore be levied upon. When

once gathered, they become such and can be taken in execution.

Leasehold estates are perso«ial property, and can be sold as such

on execution ; though leasehold interests for ninety-nine years, re-

newable forever, are real estate, and must be sold as such. Young

V. Hargrave, 7 Ohio, (pt. 2), 63 ; Murdock v. Radcliflf, 7 Ohio (pt. 1)^

119 ; N. Bank Ky. v. Roosa et al., 13 Ohio, 334.

But promissory notes, or other choses in action, can not be taken

in execution. Ingalls v. Lord, 1 Cowen, 240 ;
McClelland v. Hub-

bard, 2 Blackf 361. Money received on execution by the sheriif is

not liable to be attached in his hands. Dawson v. Holcomb, 1 Ohio,

275. Wearing apparel, when worn, can not be taken on execution.

Cook V. Gibbs, 3 Mass. 197. Bank shares and the like can not be

reached on execution. Denton v. Livingston, 9 Johns. 96 ; John-

son V. Crawford, 6 Blackf. 377. The reservation of part of a crop

for rent, is not subject to levy and sale on execution against the

lessor, until the crop is gathered and divided. Devore v. Kemp, 3

Hill, (S. C.) 259.

When an officer receives a writ of execution, he should instantly

indorse on it the time when he i-eceived the same. ,
This indorse-
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ment should indicate the hour and minute, where it was received,

because other executions may come to his hands during the same

day, and his indorsements should show the order in time of their

receipt.

Sec. 429. The officer, instead of retaining the goods in his cus-

tody, may leave them in the possession of the execution debtor, on

his giving an undertaking with security in a sufficient sum to the

officer, conditioned that the property shall be delivered to the officer

holding an execution for the sale of the same at the time and place

aj^pointed by the said officer, either by notice given in writing to

the said defendant in execution, or by advertisement, published in

a newspaper printed in the county, naming therein the day and

place of sale. If the defendant shall fail to deliver the goods and

chattels at the time and place mentioned in the notice, or to pay to

the officer holding the execution the full value of the said goods

and chattels, or the amount of said debt and costs, the undertaking,

given as aforesaid, shall be considered as broken, and maybe pros,

ecuted as in other cases.

This undertaking is forfeited without any other demand than the

notice in the newspaper, when the sale is thus advertised ; or by a

written note, to be delivered to the defendant, ii^^P the sale is

advertised by written notices posted up. The written notice, when

necessary, must notify him of the time and place of sale, and re-

quest him to have the property there at that time.

VI, Proceedings when Property is claimed by Another.

Sec. 426. If the officer, by virtue of any wi-it of execution, issued

from any court of record in this State, shall levy the same on any

goods and chattels claimed by any person other than the defend-

ant, it shall be the duty of said officer forthwith to give notice, in

writing, to some justice of the peace of the county, in which shall

be set forth the names of the phiintitf and defendant, together with

the name of the claimant ; and at the same time he shall furnish

the said justice of the peace with a schedule of the property claimed.

And it shall be the duty of such justice of the peace, immediately

upon the receipt of such notice and schedule, to make an entry of

the same upon his docket, and issue a writ of summons, directed to

the sheriff, or any constable of the county, commanding him to

summon five disinterested men, having the qualifications of elect-

ors, who shall be named in said summons, to appear before him,

the said justice, at the time and place therein mentioned, which
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time shall not bo more than three days after the date of said writ,

to try and determine the right of the claimant to the property in

controversy. And it shall be the duty of the claimant to give two

days' notice in writing, to the plaintiff or other party, for whose

benefit such execution was issued and levied as aforesaid, his agent

or attorney, if within the county, of the time and place of such

trial; and he shall, moreover, prove to the satisfaction of said jus-

tice that such notice was given, or that the same could not be given

by reason of ttie absence of the party, his agent or attorney.

"Where goods and chattels are levied upon by a sheriff, under

color of process in attachment or execution, issued from a court of

record, and the same are claimed by a person other than the de-

fendant named in the process, a trial of such claimant's right to the

property can be had in the mode prescribed by section 426 of the

code, only at the instance of such claimant, and can not be insti-

tuted at the sole instance of the sheriff or officer making the levy,

and against the will of the claimant. Jones v. Carr & Co., 16 Ohio

St. 420.

Where a party has set up a claim to goods levied on by the sheriff

on an execution against another person, and a trial of the right of

property has been had, and verdict rendered for the claimant, and

thereupon the plaintiff in execution gave the undertaking to the

sheriff, according to section 428, which the sheriff tendered to the

claimant, it was held that no action could be maintained against

the sheriff by the claimant for seizing said goods. Ealston v. Ours-

ler, 12 Ohio St. 105.

Sec. 427. The jury, summoned as aforesaid, shall be sworn to

try and determine the right of the claimant to the property in

controversy, and a true verdict to give according to the evidence-

If the jury shall find the right to said goods and chattels, or any

part thereof, to be in the claimant, they shall also find the value

thereof, and the justice shall render judgment upon such finding

of the jury for the claimant, that he recover his costs against the

plaintiff in execution, or other party to the same, for whose bene-

fit the execution issued, and also that he have restitution of such

goods and chattels, or any part thereof, according to the finding

of the jury ; but if the right to the said goods and chattels, and

every part thereof, shall not be in the claimant according to the

finding of said jury, then the said justice shall render judgment

on such finding, in favor of the plaintiff in execution, or other
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party, for whose benefit the execution iBSued, and against said

claimant for costs, and award execution thereon. If the jury shall

fail to agree, and be discharged, costs shall be taxed, to abide the

final event of the proceeding before said justice, and another jury

shall be summoned in like manner as before. Said justice of the

peace, in the taxation of costs accruing by reason of such claim

and trial, shall allow each juror, summoned and sworn, the sum

of fifty cents ; and for the sheriff, constable, or other officer, and

witnesses, and for himself, he shall tax such fees as are allowed by

law to each respectively for like services rendered in other cases

;

such judgment for the claimant (unless an undertaking shall be

executed, as provided in the next section) shall be a justification

of the officer in returning " no goods " to the writ of execution, by

virtue of which the levy has been made, as to such part of the

goods and chattels as were found to belong to such claimant.

Sec. 428. If the jury shall find the property, or any j)art thereof,

to be in the claimant, and the plaintitf in execution shall, at any

time within three days after such trial, tender to the sheriff or

other officer having such property in his custody on execution, an

undertaking with good and sufficient sureties, payable to such

claimant, in double the amount of the value of such property as

assessed by the jury, to the effect that they will pay all dam-

ages sustained by reason of the detention or sale of such property,

then the sheriff or other officer shall deliver said undertaking to

claimant, and proceed to sell such property, as if no such trial of

the right of property had taken place, and shall not be liable to

the claimant therefor.

VII. Sale of Goods and Chattels.

Sec. 430. The officer who levies upon goods and chattels by vir-

tue of an execution issued by a court of record, before he j^i'O-

ceeds to sell the same, shall cause public notice to be given of the

time and place of sale, for at least ten days before the day of sale.

The notice shall be given by advertisement published in some
newspaper printed in the county, or in case no newspaper be

printed therein, by setting up advertisements in five public places

in the county, two of which shall bo put up in the township where
the sale is to be held. And where goods and chattels levied upon

can not be sold for want of bidders, or want of time, the oflieer

making such return shall annex to the execution a true and per-

fect inventory of the goods and chattels remaining unsold, and

the plaintiff in such execution may thereupon sue out another ex-
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eciilion directing the sale of the property levied upon as aforesaid;

but such goods and chattels shall not be sold unless the time and

place of sale be advertised as above directed. All sales of goods

and chattels shall be at public auction
;
provided, that the court

from which any execution or order of sale shall issue, or a judge

thereof in vacation, may, on good cause shown, on application of

either party and due notice to the adverse party, make an order

directing the sheriff or other officer holding the process, to sell

such goods and chattels at private sale for cash, specifying the

time, not extending beyond the return day of the process during

which such sale shall continue
;
provided, that before such private

sale shall be made, the court shall order said personal property to

be appraised by three disinterested persons, and the property shall

not be so sold for less than two-thirds the appraised value thereof.

Within a reasonable time after the levy, the sheriff should sell

the goods seized. 5 Cow.-390 ; 2 lb. 139 ; 4 Wheat. 503. He must,

of course, give the notice ; though a failure to give it will not affect

the validity of the sale to a bona fide purchaser, without notice.

The sale must be by auction, between the hours of 9 a. m. and sun-

set, at the place where the goods are situate ; and a sale after sun-

set would be void. Cornick v. Meyers, 14 Barb. 9. The property

must bo present, and within view of those attending the sale, and

be specially designated (4 Barb. 484), and must be sold in such

lots as are calculated to bring the best price ; and real and personal

property must not be sold together. The sale may be postponed.

17 Johns. 115, 332 ; 15 lb. 430 ; 14 lb. 352
;
21 Wend. 179 ; 18 lb.

611 ; 2 Cow. 139, 189, 199.

If the plaintiff becomes a purchaser, the sheriff may deliver the

goods to him without payment. 21 Wend. 169; 17 Johns. 332.

But any other purchaser must pay down at the time of the sale, or

the officer is at liberty to put up the property again to sale ; or he

may confirm the same, and sue the purchaser for the amount so

bid by him, for any property offered and struck off by the officer.

It is optional with the sheriff whether he will let the bidder off

from his bid ;
the sheriff is not bound to affirm the sale, as it makes

him responsible for the money ; but he may affirm it, if he sees

proper. If the plaintiff in execution wishes the officer to affirm

the sale, and will secure him against costs in collecting it, the

officer ought to permit the plaintiff in execution to enforce the sale

in his name.

In the case of Moore v. Westervelt, 21 N Y. 103 ; S. C, 27 N. Y.
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234, the liability of a sheriff for the loss of property, while in his

possession under process, was considered. The goods were coal on

shipboard, and were taken by replevin, by the plaintiff in this case,

against the master of the vessel. The coal was left on board the

vessel, and within three days thereafter was sunk at the wharf in

a storm. The plaintiff, claiming to be the owner of the coal,

brought this suit against the sheriff to recover for the damage in

the sinking of the vessel. Balcomb, J :
" When this cause was in

this court the first time, Judge Selden intimated an opinion that the

sheriff was responsible for more then ordinary diligence in taking

care of the coal, but the court did not so decide. According to

section 209 of the code, it was the duty of the sheriff to take the

coal and retain it in his custody ;
and section 215 required him to

keep it in a secure place, and deliver it to the party entitled

thereto, who was the plaintiff, after the expiration of three days,

as Hoffman did not take any steps for its redelivery to him pur-

suant to section 211. But the defendant, as sheriff, did not, under

the circumstances, become an insurer of the coal. 21 N. Y. 103.

In Jenner v. JoUiffe, 6 Johns. 9, Thompson, J., in delivering the

opinion of the court, said :
' If the loss of the timber happened

while it was held under the attachment, and without the negligence

of the officer, the defendant ought not to be responsible for it." In

Browning v. Hanford, 5' Ilill, 588, Cowon, J., was of the opinion

that Mr. Justice Story was right in putting the general liability of

officers having the charge of property on the same footing as that

of bailees for hire. Storj^ on Bailments (3 ed.), sec. 130. Edwards

says: 'A sheriff, levying upon goods, must use due diligence to

keep them safely to satisfy the execution. But he is not an insurer,

and is not, like a common carrier, answerable for a loss of the

goods by fire. His capacity as an officer is not considered as fixing

a more rigorous measure of liability upon him, than if he were a

private person.' It seems that the views of this learned author,

in regai-d to the liability of sheriffs having charge of property, co-

incide with those of Justice Story. Edwards on Bailment, 59.

" When a sheriff takes goods in execution, or by attachment, or in

an action where the plaintiff seeks to recover possession of them,

he becomes a bailee for the benefit of all parties interested, cer-

tainly for the benefit of the party who sets him in motion; and

where the bailment is beneficial to both parties, as in case of pledg-

ing or letting to hire, the bailee must answer for ordinary neglect.

1 Cow. Tr. (2 ed.) 56. A bailee for hire, or wliere the bailment is

beneficial to both parties, must exei'cise ordinary diligence in
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taking care of the property he has in trust, which is the care that

every person of common prudence, and capable of governing a

family, takes of his own concerns. The converse of this is the

omission of that care which such a person takes of his own con-

cerns, and is termed ordinary neglect. Edwards on Baihnent, 44.

I am unable to see why a sheriff should be required to exercise any
greater diligence in taking care of property in his custody, than a
bailee for hire ; and 1 am of the opinion the degree of diligence

each is bound to exercise is the same." 27 N. T. 238 ; Tompkins
V. Saltmarsh, 14 Serg. & Eawle, 275 ; Yaughan v. Menlove, 3 Bing.

N. C. 4G8 ; Scranton v. Baxter, 4 Sandf S. C. 5.

VIII. Proceedings on a Sale of Real Estate.

Sec. 432. If execution be levied upon lands and tenements, the

officer levying such execution shall call an inquest of three disinter-

ested freeholders, who shall be resident within the county where the

lands taken in execution are situate, and administer to them an

oath impartially to appraise the property so levied upon, upon actual

view; and such freeholders shall forthwith return to the said officer,

under their hands, an estimate of the real value in money of said

property.

Sec. 433. The officer receiving such return shall forthwith deposit

a copy thereof with the clerk of the court from which the writ is

issued, and immediately advertise and sell such real estate, agree-

ably to the provisions of this title.

Sec. 434. If, upon such return as aforesaid, it appear by the in-

quisition that two-thirds of the appraised value of said lands

and tenements so levied upon is sufficient to satisfy the execution,

with costs, the judgment on which such execution issued shall not

operate as a lien U230n the residue of the debtor's estate, to the

prejudice of any other judgment creditor. But no tract of land

shall be sold for less than two-thirds of the value returned in the

inquest; and nothing in this section contained shall in anywise ex-

tend to affect the sale of lands by the State ; but all lands therein,

the property of individuals indebted to the State for any debt or

taxes, or in any other manner, except for loans heretofore author-

ized by the legislature, shall be sold, without valuation, for the dis-

charge of such debt or taxes, agreeably to the laws for such case

made and provided.

Sec. 435. If the property of any clerk, sheriff", coroner, justice of

the peace, constable, or any collector of State, county, town, or

township tax, shall be levied on, for or on account of any moneys
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that now are, or may hereafter be, by them collected or received

in their official capacity, the property so levied on shall be sold

without valuation.

Sec. 436. Lands and tenements taken in execution shall not be

sold until the officer cause public notice of the time and place of

sale, to be given for at least thirty days before the day of sale, by
advertisement in some newspaper printed and of general circula-

tion in the county, or, in case no newspaper be printed in the

county, in some newspaper of general circulation therein, and by
putting up an advertisement upon the court-house door, and in five

other public places in the county, two of which shall be in the

township where such lands and tenements lie. Whei'c such adver-

tisement is made in a newspaper published weekly, it shall be suf-

ficient to insert the same in five consecutive numbers thereof; but

wherever there shall be published both a daily and a weekly edi-

tion of the newspaper selected for such advertisement, and the

circulation of the daily in the county shall exceed that of the

weekly, it shall be sufficient for the officer to publish the said ad-

vertisement in the daily, once a week, for five consecutive weeks,

before the day of sale, each insertion to be on the same day of the

week : provided, that the exjDcnse of such publication in a daily

newspaper shall not exceed the cost of publishing the same in a

weekly newspaper. All sales made without such advertisement

shall be set aside, on motion, by the court to which the execution

is returnable.

Sec. 437. If the court, upon the return of any writ of execution,

for the satisfaction of which any lands and tenements have been

sold, shall, after having carefully examined the proceedings of the

officer, be satisfied that the sale has, in all respects, been made in

confoi'raity with the provisions of this title, the court shall direct

the clerk to make an entry on the journal that the court is satisfied

of the legality of such sale, and an order that the officer make to

the purchaser a deed for such lauds and tenements ; and the officer,

on making such sale, may retain the purchase money in his hands

until the court shall have examined his proceedings as aforesaid,

when he shall pay the same to the persou entitled thereto, agreea-

bly to the order of the court.

Sec 438. The sheriff, or other officer, who, upon such writ or

wi'its of execution, shall sell the said lands and tenements, or any

part thereof, shall make to the purchaser or purchasers thereof as

good and sufficient a deed of conveyance of the lands and tene-

ments sold as the person or persons against whom such writ or
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writs of execution were issued could have made of the same, at or

any time after they became liable to the judgment. The deed

shall be sufficient evidence of the legality of such sale, and the

proceedings therein, until the contrary be proved, and shall vest in

the purchaser as good and as perfect an estate in the premises

therein mentioned, as was vested in the party at or after the time

when such lands and tenements became liable to the satisfaction of

the judgment, and such deed of conveyance, to be made by the

sheriif or other officer, shall recite the execution or executions, or

the substance thereof, and the names of the parties, the amount

and date of term of rendition of each judgment, by virtue whereof

the said lands and tenements were sold as aforesaid, and shall be

executed, acknowledged, and recorded as is or may be provided by
law, to perfect the conveyance of real estate in other cases.

Sec. 439. The officer who levies upon goods and chattels, or lands

and tenements, or who is charged with the duty of selling the

same by virtue of any ^vlit of execution, may refuse to publish a

notice of the sale thereof by advertisement in a newspaper, until

the party for whose benefit such execution issued, his agent or at-

torney, shall advance to such an officer so much money as will be

sufficient to discharge the fees of the printer for publishing such

notice.

Sec. 440. Before any officer shall be excused from giving the

notification mentioned in the last section, he shall demand of the

party for whose benefit the execution was issued, his agent or at-

torney, (provided either of them reside in the county,) the fees in

said section specified.

Sec. 441. All sales of lands or tenements under execution shall

be held at the court-house, in the county in which such lands and

tenements are situated. No sheriff or other officer, making the

sale of property, either personal or real, nor any appraiser of such

property, shall, either directly or indirectly, purchase the same

;

and every purchase so made, shall be considered fraudulent and

void.

Sec. 442. If lands and tenements levied on as aforesaid, are not

sold upon one execution, other executions may be issued, to sell the

lands so levied upon.

Sec. 443. In all cases where two or more executions shall be put

into the hands of any sheriff, or other officer, and it shall be neces-

sary to levy on real estate to satisfy the same, and either of the

judgment creditors in whose favor one or more of said executions

VOL. II—22
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is issued, shall require the sheriff, or other officer, to make a sep-

arate levy to satisfy his execution or executions, it shall be the

duty of the sheriff, or other officer, to levy said executions, or so

many thereof as may be required, on separate parcels of the real

property of the judgment debtor or debtors
;
giving to the officer

making the levy on behalf of the creditor, whose execution may,

by the provisions of this chapter, be entitled to a preference, the

choice of such part of the real property of the judgment debtor

or debtors, as will be sufficient, at two-thirds of the appraised

value, to satisfy the same. And in all cases where two or more

executions, which are entitled to no preference over each other,

are put into the heads of the same officer, it shall be the duty of

the officer, when required, to levy the same on separate parcels of

the real property of the judgment debtor or debtors, when, in the

opinion of the appraisers, the same ma}^ be divided without ma-

terial injury; and if the real ppoperty of said debtors will not be

sufficient, at two-thirds of its appraised value, to satisfy all the

executions chargeable thereon, such part of the same shall be levied

on to satisfy each execution, as will bear the same proportion in

value to the whole, as the amount due on the execution bears to

the amount of all the executions chargeable thereon, as near as may
be, according to the appraised value of each separate parcel of said

real property.

Sec. 444. If the term of service of the sheriff, or other officer,

who has made, or shall hereafter make, sale of any lands and tene-

ments, shall expire ; or if the sheriff or other officer shall be ab-

sent, or be rendered unable by death or otherwise, to make a deed

of conveyance of the same, any succeeding sheriff or other officer,

on receiving a certificate from the court from which execution

issued for the sale of said lands and tenements, signed by the clerk

by order of said court, setting forth that sufficient proof has been

made to the court that such sale was fairly and legally made

;

and, on tender of the purchase money, if the same, or any jiart

thereof be paid, then, on proof of such payment and tender of

the balance, if any, may execute to the said purchaser or purchasers,

or his or their legal representatives, a deed of conveyance of the

said lands and tenements so sold. Such deed shall be as good and

valid in law, and have the same effect, as if the sheriff, or other

officer, who made the sale, had executed the same.

Sec. 445. If on any sale made as aforesaid, there shall be in the

hands of the sheriff or other officer moi-e money than is sufficient

to satisfy the writ or writs of execution, with int/erests and costs,
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the sheriff or other officer shall, on demand, pay the balance to the

defendant in execution or his legal representatives.

Sec. 446. If any judgment or judgments, in satisfaction of which
any lands or tenements are sold, shall at any time thereafter bo

reversed, such reversal shall not defeat or affect the title of the

purchaser or purchasers; but in such case, restitution shall be

made by the judgment creditor of the moneys, for which such

lands or tenements were sold, with lawful interest from the day of

sale.

Sec. 447. No judgment heretofore rendered, or which hereafter

may be rendered, on which execution shall not have been taken

out and levied beft)re the exj^iration of one year next after its ren-

dition, shall operate as a lien on the estate of any debtor to the

prejudice of any other bona fide judgment creditor. But in all

cases where judgment has been or may be rendered in the District

or Supreme Court, and a special mandate awarded to the Court of

Common Pleas to carry the same into execution, the lieu of the

judgment creditor shall continue for one year after the first day
of the term of the Court of Common Pleas to which such mandate
may be directed. Nothing in this section contained shall be con-

strued to defeat the lien of any judgment creditor who shall fail to

take out execution and cause a levy to made as herein provided,

when such failure shall be occasioned by appeal, proceedings in

error, injunction, or by a vacancy in the office of sheriff or coroner,

or the inability of such officer, until one year after such inability

shall be removed. In all cases where real estate has been or may
hereafter be taken on execution and appraised, and twice adver-

tised and offered for sale, and shall remain unsold for want of bid-

ders, it shall be the duty of the court from which such execution

issued, on motion of the plaintiff, to set aside such appraisement

and order a new one to be made, or to set aside such levy and ap-

praisement, and award a new execution to issue, as the case may
require ; or where said real estate, or any part thereof, has been
three times appraised as aforesaid, and thereafter twice advertised,

offered for sale, and shall then remain unsold for want of bidders,

the court may direct the amount for which the same shall be sold.

Sec. 449. In all cases where judgment is rendered in any court

of record within this State, u^Don any other instrument of writing,

in which two or more persons ai'e jointly and severally bound, and
it shall be made to appear to the court, by parol other testimony,

that one or more of said persons so boiind, signed the same as

surety or bail for his or their co-defendant, it shall be the duty of
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the clerk of said court, in recording the judgment thereon, to cer-

tify which of the defendants is principal debtor, and which are

sureties or bail. And the clerk of the court aforesaid, shall issue

execution on such judgment, commanding the sheriff or other offi-

cer, to cause the money to be made of the goods and chattels, lands

and tenements, of the principal debtor, but for want of sufficient

property of the principal debtor to make the same, that he cause

the same to be made of the goods and chattels, lands and tene-

ments, of the surety or bail. In all cases, the property, both per-

sonal and real, of the principal debtor, within the jurisdiction of

the court, shall be exhausted before any of the property of the

surety or bail shall be taken in execution.

Sec. 450. Each freeholder, summoned to appraise real estate under

the provisions of this chapter, shall be allowed and receive for his

service, the sum of fifty cents for each day he may be so engaged

as such appraiser, to be collected on the execution, by virtue of

which the property appraised was levied on, if claimed at the time

of making the return of such appraisement. And when any fi'ee-

holder, summoned as aforesaid, shall fail to appear at the time and

place appointed by the officer, and discharge his duty as appraiser,

he shall, on complaint being made to any justice of the peace of the

township in which such freeholder resides, forfeit and pay the sum
of fifty cents for every such neglect, unless he can render a reason-

able excuse. Such sum shall be collected by said justice, and paid

into the township treasury, for the use of townshij).

The sheriff, when he makes a levy on land, need not go upon it;

he has only to enter the levy on his execution by a pertinent de-

scription of the land levied on, and the date of his so entering it.

The description of the premises ought to be such a one as will

identify it—as specific as it should be in a deed ; though there are

some cases, which hold that a defective description in the levy can

be aided by parol evidence, so that the deed given to convey it

correctly describes the premises. Spiller v. Nye's Lessee, 16 Ohio,

16. The sheriff's deed can not convey more land than what the

levy and appraisement show was levied upon. Morgan v. Mason,

20 Ohio, 401 ; Matthews' Lessee v. Thompson et al., 3 Ohio, 272.

Where the levy was on one hundred acres of land in section 4,

T. 7, E. 4, with no further description, it was held to bo defective.

The return ought to have been so specific as to enable the pur-

chaser to ascertain the land which he purchased with certainty,

lb., 3 Ohio, 274 ; Douglas v. McCoy, 5 Ohio, 522,
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The levy is upon the land, and not upon any other intei'est. An
equity can not be levied upon and sold. Eoads v. Symraes, 1 Ohio,

281, 318; Baird et al. v. Kirkland et al, 8 Ohio, 21. If the judg-

ment debtor is only a mortgagor, the land, if sold at all, must be

sold without regard to the mortgage, and the purchaser takes it sub-

ject to the mortgage. Canton Bank v. Commercial Bank, 10 Ohio, 71.

So one in possession of land, claiming title derived with warranty
Irom an entry and survey not patented, has an estate that may be

sold on execution. Jackson's Lessee v. Williams, 10 Ohio, 69.

It is difficult to reconcile these cases. It would seem that a per-

son in posssession of land is prima facie the owner, and hence the

land may be sold as his ; but if he is in under another, he certainly

can not be turned out of possession by the purchaser. This would
be to violate his contract as tenant. Nothing but the land can be
sold ; and if the defendant has no interest in that, then certainly

nothing is conveyed by the levy and sale. Where the defendant

claims a mere possessory title adverse to the proper title, his

possession and inchoate right may be sold as land.

The next step after the levy is the appraisement. The appraisers

must value the land without regard to the title of the judgment

debtor ; it is the value of the land levied upon that is to be ascer-

tained, not any interest the debtor may have in it. Baird v. Kirk-

land, 8 Ohio, 21, 25.

This appraisement, made out in writing, must be handed to the

sheriff; and he mxist forthwith deposit a copy of it with the clerk

of the court from which the writ issued. He can not proceed to

advertise until this copy is j)laced in the clerk's office.

He must then proceed forthwith to advertise the lands for sale.

The notice must describe the execution as to parties, the land to

be sold, and state the time and place of sale, which must be at the

court-house in the county where the lands are situate. The
advertisement must be in a paper in general circulation in the

county; hence it would not be sufficient to insert it in a daily paper

in a city, which did not circulate out of it. Craig's Adm'r v. Fox
et al, 16 Ohio, 563; Fitch v. Dunlap, 2 Ohio, 78. If one paper

does not circulate through the county, where there are others that

do, it will not do to insert the notice in the first ; and, if inserted

in that, the sheriff should be made to pay the costs of sale on its

being set aside, as it should be on motion.

The sale must be at the court-house in the county where the land

lies. The sale must be by auction to the highest bidder, and he is

required to pay the purchase money at once, or the officer may put
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it np again. The money can not, however, be paid over by the

officer until the sale has been confirmed by the court. Where the

plaintiff in execution, or the person to whom to the money is com-

ing, bids off the land, he need not pay the mohiey, as it is his.

On a motion to confirm, the court must see that all the steps are

regular, as evidenced by the papers, before it can confirm a sale.

A mistake in the advertisement, or in description of the land or

parties, or time of sale, will vitiate the sale. So the judgment

debtor may move to set it aside for any irregularity on the part of

the officer or appraisers, or misconduct on the part of the plaintiff

to the injury of the debtor in the execution.

Where, under section 449 of the civil code, a motion is made to

confirm a sale, the court should confine itself to an examination of

the return of the officer, and if that shall show prima facie that all

the requirements of the statute have been complied with, the sale

oufht to be confirmed, and the motion can not be resisted except on

the face of the papers. But the contesting party, and, under sec.

tion 515 of the code, the persons interested in the real estate

whether a party to a suit or not, may make a motion to set aside a

sale at any time befoi-e confirmation, and orally and pending the

motion to confirm, and in considering that motion the court is

not confined to the return of the officer, but extraneous facts (as

fraudulent conduct of the officer, combination to prevent competi-

tion) may be shown to invalidate the sale ;
the court is authorized

to see that its process is not abused. Crow v. White Wing, 3 Kan.

276 ; S. P., Koehler v. Ball, 2 Kan. 160; Challis v. Wise & Crookham,

2 Kan. 193. No contest as to title can be tried on such a motion.

4 Kan. 195.

Where an order confirming a sale made by the sheriff to a

plaintiff in execution is reversed, on error, after the execution of

the sheriff's deed, and before any legal conveyance by the pur-

chaser, the title, if any, acquired by the sheriff's deed, is divested

by the order of reversal. McBain v. McBain, 15 Ohio St. 337.

Where lands are regularly and legally sold at judicial sale, upon

execution, or under decretal order in proceedings to foreclose a

mortgage, the judgment debtor or mortgagor can not, after sale

and before confirmation, impair the rights of the purchaser, or

prolong his own rightful use and occupation of the premises by

sowing thereon, without the assent of the purchaser, crops which

can not be harvested before confirmation, and the crops so sown,

if tlic sale is confirmed, will belong to the purchaser. Parker v.
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Storts, 15 Ohio St. 351. The case of crops growing at the time of

sale, stands on wholly different ground, and former decisions of this

court on that subject are of course wholly unaffected by this de-

cision. In the case last stated the crops do not go with the lands.

The sale being confirmed, the officer is then authorized to make
and deliver a deed to the purchaser of the land so sold. The

deed must recite the judgment and execution cori-ectly, and con-

vey the lands levied upon, and only those.

Where lands are levied upon by several executions, there should

be but one advertisement and sale ; and that should be under the

execution having the prior lien. No good title can be made ex-

cept under that execution, unless that judgment is satisfied by an

application of the money made on the sale. When the sale is re-

turned on one execution, the sheriff will return the others by say-

ing that the lands levied upon on this execution were advertised

and sold upon the execution in favor of A B u. said C D, to which

execution and the return thereon reference is had as a part of the

return on this execution. If any money is applicable to other ex-

ecutions than the one on which the land was sold, the return will

add :
" and of the proceeds of said sale, dollars were applied

on this execution, and paid over to the plaintiff, that sum being

the amount out of said proceeds legally applicable to payment

of this execution."

IX. Amercement of Sheriff, etc.

Sec. 451. If any sheriff or other officer shall refuse or neglect to

execute any writ of execution to him directed, which has come to

his hands ; or shall neglect or refuse to sell any goods and chattels,

lands and tenements ; or shall neglect to call an inquest, and re-

turn a copy thereof forthwith to the clerk's office ; or shall neglect

to return any writ of execution to the proper court, on or before

the return day thereof, or shall neglect to return a just and per-

fect inventory of all and singular the goods and chattels by him

taken in execution, unless the said sheriff or other officer shall re-

turn, that he has levied and made the amount of the debt, dam-

ages, and costs ; or shall refuse or neglect, on demand, to pay over

to the plaintift', his agent or attorney of record, all moneys by him

collected or received, for the use of said party, at any time after

collecting or receiving the same, except as provided in section 437
;

or shall neglect or refuse, on demand made by the defendant, his

agent or attorney of record, to pay over all moneys by him re-

ceived for any sale made, beyond what is sufficient to satisfy the
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•writ or writs of execution, with interest and legal costs ;
such

sheriff or other officer shall, on motion in court, and two days'

notice thereof in writing, be amerced in the amount of said debt,

damages, and costs, with ten per cent, thereon, to and for the

use of said plaintiff or defendant, as the case may be.

Sec. 452. K any clerk of a court shall neglect or refuse, on de-

mand made by the person entitled thereto, his agent or attorney

of record, to pay over all money by him received, in his official

capacity, for the use of such person, every such clerk may bo

amerced ; and the proceedings against him and his sureties shall

be the same as provided for in the foregoing section against sher-

iffs and their sureties.

Sec. 453. When the cause of amercement is for refusing to pay

over money collected as aforesaid, the said sheriff or other officer

shall not be amerced in a greater sum than the amount so with-

held, with ten per cent, thereon.

Sec. 454. When execution shall be issued in any county in this

State, and directed to the sheriff or coroner of another county, it

shall be lawful for the sheriff or coroner having the execution,

after having discharged all the duties required of him by law, to

inclose such execution, by mail, to the clerk of the court who

issued the same. On proof being made by such sheriff or coroner

that the execution was mailed soon enough to have reached the

office where it was issued, within the time prescribed by law, the

sheriff or coroner shall not be liable for any amercement or pen-

alty if it do not reach the office in due time.

Sec. 455. ISTo sheriff or coroner shall forward by mail any money

made on any such execution, unless he shall be specially instructed

to do it by the plaintiff, his agent or attorney of record. In all

cases of a motion to amerce a sheriff or other officer of any county

other than the county from which the execution issued, notice in

writing shall be given to such officer, as hereinbefore requii-ed, by

leaving it with him or at his office at least fifteen days before the

first day of the term at which such motion shall be made, or by

transmitting a notice by mail at least sixty days prior to the first

day of the term at which such motion shall be made. All amerce-

ments so procured shall be entered on the record of the court, and

shall have the same force and effect as a judgment. Woodbury

& Co. V. Berry, 18 Ohio St. 450.

Sec. 45G. Each and every surety of any sheriff or other officer

may be made party to the judgment rendered as aforesaid against.

the sheriff or other officer, by action, to be commenced and prose-
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cuted as other cases. But the goods and chattels, lands and tene-

ments, of any such surety shall not be liable to be taken on exe-

cution, when sufficient goods and chattels, lands and tenements, of

the sheriff or other officer against whom execution may be issued,

can be found to satisfy the same. Nothing herein contained shall

prevent either party from proceeding against such sheriff or other

officer, by attachment at his election.

Sec. 457. In cases where a sheriff or other officer may be

amerced, and shall not have collected the amount of the original

judgment, he shall be permitted to sue out an execution, and col-

lect the amount of said judgment in the name of the original

plaintiff, for his use.

Great strictness is required on proceeding to amerce ; the party

must bring himself both within the letter and spirit of the law.

Duncan v. Drakeley, 10 Ohio, 45. The sheriff's return on a mo-

tion to amerce must be taken as true. Bank of Gallipolis v. Dom-

isran, 12 Ohio, 220. The rule as to the calculation of the amount

for which an officer is to be amerced, is stated in Graham v. New-

ton, 12 Ohio, 210. It is no defense to a motion to amerce that the

officer did not sell certain goods levied upon, because the officer

left the goods with the defendant and took a bond for their deliv-

ery. The sheriff takes the bond for his own security, and not for

the benefit of the creditor. Wordsworth v. Pai-son, 6 Ohio, 449

He is, therefore, resj^onsible to the plaintiff for their value, if they

are not forthcoming on the day of sale ; and he must seek his in-

demnity on the bond he has taken for the delivery of the property.

PROCEEDINGS IN AID OF EXECUTION.

I. General View of the Chapter.

This whole chapter of the code is a novelty to the legislation of

Ohio, and partakes of the spirit of that legislation which treated

the debtor as a criminal. It was copied from the New York code,

without much consideration, and in utter forgetfulness of all our

previous legislation. Its provisions are odious, and require of the

judge an investigation of that character in which none but a

mousing attorney would delight.

The first section provides for the ordinary creditor's bill, and

hence all necessary and proper provisions for forcing the applica-

tion of equitable assets to the payment of judgments, and every
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honorable lawyer would, of course, have recourse to this adequate

and appropriate remedy, whereby justice can be administered in

due course of law, and personal rights be protected.

The remedy here specially provided is open to very serious con-

stitutional objections. It authorizes a judge, or a mere referee, to

perform acts wholly of a judicial character, out of a court of justice,

without pleadings, without any judicial proceedings, or process.

And yet the object of this anomalous proceeding is to obtain the

possession and appropriation of the property of another ;
which

can only be done by due coui'se of law. Let us examine some of

the powers hereby granted to a judge or referee.

On a mere affidavit of a party, an interested party, the judge or

court may require the debtor to appear ajid answer concerning his

property ; or, on a second affiavit of a party, the judge may issue

a warrant for his arrest ; when arrested, require him to give bail,

or in default thereof commit him to the jail of the county, as for

a contempt. These proceedings are more severe and harsh than

if the party had been guilty of an offense against the law. And-

how long is he to remain in jail ? The code says he shall be com-

mitted as for a contempt ; and a party committed for a contempt

must rejnain in custody until he shall have purged his contempt.

The contempt in* this case is the not giving the undertaking re-

quired : hence he can purge his contempt only by giving that un-

dertaking ; and, of course, if he can not do that, he must remain

in jail without hope of deliverance. It is not that he shall remain

there until his examination is closed, but as for a contempt. Is it

possible that a judge out of court, on a mere ex parte proceeding,

can constitutionally be clothed with any such arbitrary power as

this ? If so, what between a suspicious and grasping creditor and

a weak judge, no man's liberty is secure, if he fails to pay his debts

as promptly as his creditors desire. "We have seen enough of

creditors' oaths of fraud in debtors, to satisfy us that the debtor

who holds his liberty on their opinions is not very safe. If a man

fails to meet his debts, his creditors jump to the conclusion at once

that he has been guilty of a fraud ; and many claim that if a

debtor will not pay them in full, to the exclusion of others, he is

fraudulently refusing to apply his assets to the payment of his

debts. Nor is it alone creditors who indulge this opinion
;
sharp

collecting attorneys will jump to the same conclusion, and back it,

too, by their oaths.

Again : Section G13 has a strange provision. It is there i)ro-

vided that, after the issuing of the execution, any person indebted



EXECUTIONS. 1137

to the judgment debtor may pay the amount due to the judgment

creditor. Is it possible that the legislature can thus tamper with

contracts?—can thus empower a debtor to pay his debt to another

than the person he agreed to pay it to ? This provision must have

been designed to promote fraud. Where there are several judg-

ment creditors, the debtor of the judgment debtor is hereby en-

abled to favor either of these creditors ; to pay which he chooses

;

the one who will allow the most discount, or any one of them who
happens to be a personal friend of his. This jirovision, too, if

valid, would take^from the party himself the application of his

own property, and transfer the power of applying it to his debtor.

No debtor would, unless insane, act under the authority here

granted, since he j)ays at his own risk, if it should turn out that

his debt had been assigned before he paid it ; because, if so as-

signed, then he has no power to pay, even though he is ignorant

of the assignment. This power is merely permissive ; no one can

compel a compliance with it. Kobinson v. Weeks, 1 Code, N. S.

311. And it is a permission of which a debtor to a judgment

debtor can avail himself only at a great risk, lb.; Countryman u.

Boyer, 3 Pr. 386 ; 2 Code, 4 ; 3 lb. 66 ; Handley v. Green, 15 Barb.

601. But we are not able to see how the legislature has the power

thus, without any judicial proceeding, to deprive one of all power

over the disposition of his own property, and to vest its apj)ropria-

tion in the j)Ower of the debtor. If it can be authorized to be

done after judgment, it can just as easily be authorized to be done

before judgment ; and no man could know on what to rely in his

business, since his debtors would have the power of paying to any

creditor of his as well as to him. And the language of this sec-

tion would authorize a payment before the debt was payable, as

well as after. In our opinion, the section is utterly inconsistent

with the guaranties of our constitution, depriving one, as it does,

of his property without due course of law. K it is ever resorted

to, it will be on a collusion between the judgment creditor and the

debtor, and in fraud of the just right of other creditors, entitled

to equal distribution.

Again : Sections 464 and 467 empower the judge to summon be-

fore him persons indebted to the judgment debtor, require them

to submit to an examination, and this may be done without any

notice to the judgment debtor, unless the judge sees fit to require

it. Here, then, is a proceeding authorized to sequestrate the prop-

erty of the judgment debtor, to which he is not necessarily a party.

Is such a provision constitutional ? Has not the debtor an interest
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in the matter? On a creditor's bill in court the plaintiff could not

move a step unless he was a party ; and yet here it can all be done

out of court, behind his back, and in his absence. Is such a pro-

ceeding to be tolerated? Section 467 authorizes the judge to order

the property of, and debts due to, the judgment creditor to be ap-

plied in satisfaction of the judgment. Here, then, is an order, hav-

ing the force and effect of a judgment, made out of court, upon no

pleadings, and trial with witnesses, without a jury. Section 465

provides for the examination of witnesses on these investigations,

and an order to be made as the judge shall find the facts. If the

person summoned denies his indebtedness, the judge will proceed

to hear the evidence and decide upon the fact, and, if he thinks he

is indebted, he will order and adjudge him to pay it. Is such a

proceeding to be held constitutional ? If so, it is an easy mode of

avoiding the trial by jury.

This order to pay must be complied with ; or, by section 473, the

party will be punished for a contempt ; and in case he is unable to

pay, he must remain in jail until he purges his contempt, and that

can only be done by paying the debt ; and if he is unable to do

that, he must rot in jail, as the law has provided no means for his

release. Here is imprisonment for debt with a vengeance.

The judge, by section 468, is authorized to appoint a receiver in

the same manner and with like authority as if appointed by a court

;

but in this case there is no action pending, there is no property in

the custody or control of the court, to authorize and require the

appointment. And by section 469, this receiver is to be empow-

ered by the judge to sell real estate of the debtor, held by equitable

title, in case there is no dispute as to the title or rights of parties

to it. But the judge must decide whether the dispute exists, as he

makes the order of sale. Here, then, a judge out of court, without

pleadings, or a case, or parties, is authorized to order the sale of

real estate, subject, however, to the farce of its being approved by
the court in which the judgment was rendered.

It will be seen, too, that all this is done in virtue of an ex parte

affidavit, since the proceedings under sections 459 and 464 can not

be commenced until after the execution is returned, as will be seen

by a reference to those sections. Hence the judge does not act on

and by virtue of the execution, but on and by virtue of the affida-

vit. Indeed, under section 459, a debtor may be subjected to this

inquisition without even an ex parte affidavit that he has concealed

a dollar of property.

Under that section the issue and return of an execution utisatis-
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fied, authorizes the order for an examination. If such be the con-

struction of the code, then every judgment debtor is, by the code,

treated as dishonest, as a knave, and at the mere will of his creditor is

to be dragged up and subjected to an odious inquisition, not only

as to whether he conceals property, but is compelled to answer as

to all his dealings with, and disposition of property. Under this

section, however, no order can be made ; the examination is all that

can be done. It is only under section 460 that any order can be

made for the appropriation of property, and no order for an exam-

ination can be enforced except under section 461 ; since a refusal

to attend would justify an attachment, there could hardly be any

need of section 461 ; unless it be to authorize an arrest in the first

instance, on an ex parte affidavit that there is danger of the debtor's

leaving or concealing himself. If he is going to leave, the code

authorizes a capias ; hence there can be no necessity for this pro-

cess, saving that, on arrest, the debtor assigns for the benefit of all,

and here one creditor may anticipate a more humane one, and grasp

all for himself.

By section 474, the judge is required to reduce all his orders to

writing, together with a minute of his proceedings signed by him-

self, and deposit the same in the clerk's office, where the judgment

is. This provision treats this whole matter as a suit ; and looks to

a record of it and its preservation. But if a proceeding out of

court, as it is, it can not be improved by filing the orders and

minutes in the office of a clerk of the court.

This whole proceeding is a creditor's bill, without a bill or a

court. The fact that it is to be heard before a judge is nothing,

since out of court the judge is but an individual. This is admitted

when the probate judge is authorized to act in a matter pending,

if in any court, in the Court of Common Pleas. Any individual

may be authorized to do all this as well as the probate judge ;
and

then we should exhibit a strange judicial anomaly of a judicial

proceeding without pleadings or parties, heard in no court, before

no judge, and yet to have all the veracity of a judgment ou being

filed in the office of the clerk of a coui-t of record. Wc can not

bring our minds to admit the existence of any such power under

our constitution, where another and unobjectionable remedy is fur-

nished by the code clearly within the constitution ;
one, too, well

known to the law, and which can be exercised without violating

personal i-ights, without clothing a judge with despotic power, to

be exercised without any other limitation than that of his own dis-

cretion.
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If proceedings are to be carried on under this chapter, the affi-

davit should be as specific as is required to justify an arrest. The

decisions in New York seem to imply that an affidavit is necessary

to obtain an order for examination in all cases. If not, then, under

section 459, nothing but an examination can take place ; and it is only

under section 460 that property can be applied to satisfy the judg-

ment ; the last clause in that section authorizes this application, while

tiiere is no such authority contained in section 459. This section

authorizes, then, a mere fishing process ; a process to obtain evi-

dence, if possible, to justify an affidavit under section 460. This

order for examination under section 459 can not be made until an

execution has been returned. Engle v. Banneau, 2 Sandf. 679;

Sackett v. Newton, 10 Pr. 560. As to the affidavit under section

460, see Hatch v. Weyburn, 8 Pr. 165.

It has been held in New York that, on proceedings under sec-

tion 464, there is no power to apply propei-ty in satisfaction of the

judgment as under section 460. Kemp v. Harding, 4 Pr. 178. Nor

is there any provision in this section for an examination as to the

property at large of the debtor. lb.

Under section 469, the judge has no right to make an order, if

there is a dispute as to the property ; the judge, under the author-

ity of this section and section 460, has no right to try and deter-

mine in this summary way these conflicting claims. The People

V. King, 9 Pr. 97. In re Perter, 2 Code, 69, it was held the judge

must decide, and commit the party for a contempt in refusing to

pay, even though he denies on oath that he has no property of the

debtor. This has since been overruled in New York, it is be-

lieved.

To authorize the appointment of a receiver under section 468,

the proceeding should be against the debtor to reach his property

generally, and the motion to have a receiver appointed should be

on notice to the debtor. Kemp v. Harding, 4 Pr. 178; Dorr v.

Noxon, 5 lb. 29, 16. Where the proceedings are under section 464,

no receiver can be appointed. lb.

No judge but the judge who made the order for the examination

can appoint a receiver. Smith v. Johnson, 7 Pr. 39; Hatch v.

Weyburn, 8 lb. 165.

A receiver, when appointed, has no authority by suit to set aside

conveyances made before his appointment, on the ground that they

were made to hinder and delay creditors. Hayncr v. Fowler, 16

Barb. 300 ;
Seymor v. Wilson, 16 lb. 294.

We shall prosecute no further, at present, the examination of
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this chapter, and any further remarks we may think proper to

make on its construction, will be found in the notes attached to

the few forms we shall draw up under it.

These sections have received some constructions by the courts,

which will now be brought to the attention of the student. In

Ohio, the cases are all prosecuted under section 450, which allows

a creditor's bill to reach equitable assets of the judgment debtor,

to be subjected to the payment of the judgment by a bill in equity.

There are no cases under the other sections of this chapter. In

New York the examination of the debtor is constantly resorted to

in order to fish up little odd ends of property a debtor may have.

In the case of Bomberger v. Turner, 13 Ohio St. 263, the court held

that it was not necessary to aver the issue and return of an execu-

tion nulla bona before filing the petition ; that an averment that

the debtor had no property liable to execution was sufficient. This

was the construction given to the old chancery act. The fact is

the matter to be averred. The return of an execution nulla bona

is only evidence of it. In New York, as is shown in a case here-

tofore cited, it is necessary to aver the issue and return of an exe-

cution nulla bona before proceeding tinder this or the other sections

of this chapter in aid of execution. This section (sec. 458) came

under consideration again in the case of Butler v. Birkey, 13 Ohio

St. 514, In the case of Newark v. Funk, 15 Ohio St. 462, it was

held that the salaries of officers of a city, due and unpaid, might

be subjected by a creditor's petition to the payment of a judgment

against them. " "We do not say," says the court, " or suppose, that a

salary, which is not yet earned, or for the payment of which the

proper i>eriod has not yet arrived, can be so garnisheed or attached.

It must be a subsisting claim, due, or to become due, and for the ul-

timate payment of which the obligation is fixed without reference

to future services or considerations. But we can not entertain any

doubt that a salary already due and suffered to remain in the hands

of a municipal corporation, liable to be recovered by suit of the

officer himself, is liable also, under the provisions of the act, to be

subjected, like other claims, to the payment of creditors. The

rule might be safely laid down, that whenever the debtor himself

has a right of action, or a present claim, which lapse of time alone

will ripen into a cause of action, his creditor may, in the cases

specified in the statute, be substituted to his rights by garnish-

ment."

Where a railroad corporation assigned cei-tain sums due from
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stockholders to its president, in trust for certain definite purposes,

which had been fulfilled, held, that a judgment creditor, by filing

a petition against the corporation, president, and stockholders, ob-

tained a priority over other creditors by his petition, nor had the

president a right to retain what was due him as salary. Dunbar v.

Harrison et al., 18 Ohio St. 24. Brinkerhoff, J. :
" Those choses in

action consist, not of negotiable paper, transferable in law, but of

unpaid subscriptions to the capital stock of the company, and, on

their face, payable to it alone. . . . Mr. Dunbar's office and

functions as a trustee have ceased. They are dead. All just al-

lowances to him for advances made by him, and as compensation

for his services while acting in the capacity of trustee, have been

paid. He never had any title to these stock subscriptions, except

as trustee for certain strictly defined trusts. These trusts being

ended, his title ceased ; and such being the case, we see no reason

why the company might not itself have brought and maintained

suit directly against the subscribers to the stock on their subscrip-

tions respectively, without regard to Mr. Dunbar, or its former as-

signment in trust to him. The company is indebted to him for his

salary as president, and as to that claim upon the company, he oc-

cupies simply the relation of an ordinary creditor of the company,

having no judgment in his favor against it. He has none of the

company's money in his hands, but only happens to be the tem-

porary custodian of evidences of indebtedness by third parties in

its favor. In this state of case, the plaintiffs, having a judgment

against the company, file their creditors' bill, to subject the amount

due on the stock subscriptions to the payment of their judgment.

This establishes a specific lien in favor of the plaintiffs upon the,

amount due on the stock subscriptions after all the ends of the

trust have been fulfilled, and gives them a preference in equity

over other less diligent general creditors in the distribution of the

avails of the proceeding. Miers & Coulson v. The Zanesville and

Maysville Turnpike Co., 13 Ohio, 197."

In Campbell v. Foster, 35 N. Y. 361, it was held that the interest

of a beneficiary in a trust fund, created by a person other than the

debtor, can not be reached by a creditor's bill. Nor is the surplus

of such a fund, after defraying the necessary expenses of the ben-

eficiary, discoverable in proceedings supplementary to execution
;

nor can a receiver in such supplementary proceedings on execution

maintain proceedings in the nature of a creditor's bill, to subject

the surplus in such trust fund, created by some one other than the

debtor, to the payment of the judgment. The case of Bramhall v.
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Ferris, 14 N. Y. 41, was- another in which the effect of the section

was considered. The debtor was entitled to a share in the income

of a trust fund created by the will of his father, which a creditor

sought to reach. The Supreme Court had given judgment for the

defendant, on the ground that the debtor took no interest under

the will which creditors could reach. The judgment in favor of

the defendant was affirmed in this court. Graff v. Bennett, 31 JST.

Y. 9.

A judgment creditor, having levied his execution upon chattels

of the debtor, has a claim superior to another creditor, who has

only obtained an order for the examination of the debtor in pro-

ceedings supplementary to execution. The title of the receiver

only relates back to the date of his appointment. The receiver of

the debtor's property, appointed in supplementary proceedings,

and after the goods have been levied on by another creditor, holds

subject to such levy, and will be liable upon his promise made to

the officer to sell and apply proceeds upon the execution. Becker

V. Torrence, 31 N. Y. 631.

A judgment creditor seeking to subject choses in action by a

proceediag under section 460 of the code, is not required to make

a previous demand upon his debtor to apply the choses in action,

or show a refusal to apply. If the debtor has such property, it is

his duty to take such steps as will make it available for the judg-

ment, and a failure to discharge that duty toward a creditor who

has obtained judgment and issued an execution, may be charged

as an unjust refusal. lb.

The mode of applying property under section 467 of the code is

not prescribed, but it must be in analogy, as to claims of the

debtor against third persons, to the remedies to which the debtor

himself might resort. The court or judge acting under that sec-

tion is not authorized to settle disputes between the debtor and a

third person, or to enforce the collection of claims by order of pay-

ment and attachment. Where claims are to be collected, the ap-

pointment of a receiver is the proper course. Edgarton v. Hanna,

11 Ohio St. 323. By the court: " The proceedings in aid of exe-

cution are intended to be concurrent and co-extensive with the

remedy by action to subject the interest of the debtor in ' any

money, contracts, claims, or choses in action due, or to become

due, to him.' The issuing an execution and the return thereof un-

satisfied in whole or in part, or the issuing an execution and proof

by affidavit, or otherwise, that ' the judgment debtor has property

VOL. II—23
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which he unjustly refuses to apply toward the satisfaction of the

judgment,' authorize the court or judges to begin the inquiry,

whether the debtor has any property which should be subjected to

the payment of the judgment." Code, sees. 459, 460.

By virtue of the provisions of section 463 of the code, as ap-

plied under section 202 of the justices code, after the issuing of an

execution against property on a justice's judgment, any person in-

debted to the judgment debtor, may pay to the constable the

amount of his debt, or so much of it as may be necessary to satisfy

the execution, and the constable's receipt will be a sufficient dis-

charge of the amount so paid, or directed to be credited by the

judgment creditor on the execution. Hallanan v. Crow, 15 Ohio

St. 176. The court makes no mention of any objection to the

power of the legislature to change the conditions of a contract so

far as to allow the payer to pay, not to the person he agreed to

pay, but to another, and this at his own will and pleasure. In a

creditor's bill both parties, payer and payee, are before the court,

and the payment is enforced through the payee. I have never

been able to comprehend this out-of-court way of collecting debts.

Here is a clear violation of contract, so far as past transactions are

concerned, and of the clause protecting all in the enjoyment of

life, liberty, and property by due course of law. Here the debtor's

property is, at the will of his debtor, allowed to be taken without

due course of law, which has been decided to mean by a regular

suit at law.

In Eodman v. Henry, 17 N. Y. 482, Johnson, C. J., says :
" Upon

proceedings supplementary to execution, under the code, the judge

has power to order any property of the judgment debtor, in the

hands of himself or any other person, to be applied toward the

satisfaction of the judgment (sec. 297) ; but if it appear that a

person alleged to have property of the judgment debtor claims an

interest in the property adverse to him, such interest is only re-

coverable in an action against such person by the receiver (sec.

299). It is not enough, therefore, that property is found in the

hands of the judgment debtor ; it must also appear to be his prop-

erty. The section cited, as well as section 294, which directly

bears upon the construction of section 299, preclude the idea that

a third person, who claims the property as his own, is to be placed,

in virtue of these proceedings, in a position where his rights can

only be asserted in a suit in which he is plaintiff. The obvious

purpose of the series of provisions is to give the creditor an im-

mediate and sunamary remedy against the debtor's property, but
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not to pei-mit the riglits of third persons to be brought into litiga-

tion, except in a regular way by suit."

As to attachments and proceedings thereon, see Kelley v. Mc-

Cormick, 28 N. T. 318.

A payment by the debtors of a judgment debtor, in obedience to

an order made by a judge, under and in pursuance of section 291:

of the code, requiring such payment upon the judgment debt, is a

valid payment, although no notice of the proceedings is given to

the judgment debtor. Such payment is also a valid payment and

full protection to the debtor against an assignee of the debt, who
has not given notice to the debtors that the debt has been assigned

to him. Proceedings to order a debtor of the judgment debtor to

pay what he owes on the judgment, may be taken without first

proceeding to an examination of the judgment debtor. The two

remedies under the two sections are independent remedies. Gib-

son V. Haggerty, 37 N. Y. 555. This decision is hardly consistent

with principles of justice, however it may be with the language of

the code. The general rule is, that the judgment creditor claims

through the judgment debtor, and can obtain no better right than

he has ; but here the property of A is taken to pay the debt of B,

when it is admitted that B does not own the property, but it be-

longs to A. If the debtor paid the debt to the original creditor,

he might- avoid a repayment by showing that the assignee has

given him no notice of the assignment. But here, as I understand

the decision, the debt can be sequestrated to the payment of the

judgment, even if it appears at the time the order is made that

the claim is not then owned by the debtor, but by another, if that

other has not notified the party of the assignment.

These sections are examined to some extent in the case of Welch

V. P. Ft. W. & C. E. E. Co., 11 Ohio St. 569. The question is left

with a qucere, whether the Supreme Court has jurisdiction over

such a question.

Upon an examination under supplementary proceedings after

judgment, where it appears that the judgment debtor has trans-

ferred property to a witness, the latter is bound to answer all

questions touching the transfer and seeking information as to and

bearing upon the question, whether such transfer was for a good

consideration, and was honest or fraudulent, and upon his refusal

to answer, he is liable to be punished as for a contempt. Exami-

nations of witnesses and parties in such proceedings are regulated

by the provisions of section 392, and are not limited by section

299.
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An order of the district judge, made in proceedings in aid of

execution, requiring a garnishee of the execution debtor to pay

the money in his hands as such garnishee into the. hands of the

clerk of the District Court, is a proper order under section 476 to

section 486. But in such a case it is error to direct execution to

issue against the garnishee to collect the money in case of a dofliult

in making the payment. Arthur v. Hale, 6 Kansas, 161. Vide 1

N. Y. 144 ; 37 N. Y. 555.

The following are the provisions of the chapter in full

:

Sec. 458. When a judgment debtor has not personal or real prop-

erty subject to levy on execution, sufficient to satisfy the judgment,

sny equitable interest which he may have in real estate, as mort-

gagor, mortgagee, or otherwise, or any interest he may have in any

banking, turnpike, bridge, or other joint-stock company, or any

interest he may have in any money contracts, claims, or choses in

action due or to become due to him, or in any judgment or decree,

or any money, goods, or effects which he may have in the possession

of any person, body politic or corporate shall be subject to the

payment of such judgment, by action, or as in this chapter pre-

scribed.

Sec. 459. When an execution against the property of a judg-

ment debtor, or one of several debtors in the same judgment, issued

to the sheriff of the county where he resides, or if he do not re-

side in the State, to the sheriff of the county where the judg-

ment was rendered or a transcript of a justice's judgment has been

filed, is returned unsatisfied, in whole or in part, the judgment

creditor is entitled to an order from a probate judge or a judge of

the Court of Common Pleas of the county to which the execution

was issued, requiring such debtor to appear and answer concerning

his property, before such judge, or a referee appointed by such

judge, at a time and place specified in such order, within the county

to which the execution was issued.

Sec. 460. After the issuing of an execution against property, and

upon proof by the affidavit of the judgment creditor or otherwise,

to the satisfaction of the Court of Common Pleas, or a judge

thereof, or a probate judge of the county in which the order may

bo served, that the judgment debtor has jDroperty which he un-

justly refuses to apply toward the satisfaction of the judgment,

such court or judge may, by order, require the judgment debtor

to appear at a time and place in said county to answer concerning

the same. And such proceedings may thereupon be had for the



EXECUTIONS. 1147

application of the property of the judgment debtor toward the

satisfaction of the judgment as are prescribed in this chapter.

Sec. 4G1. Instead of the order requiring the attendance of the

judgment debtor, as provided in the last two sections, the judge
may, upon proof to his satisfaction, by affidavit of the party or

otherwise, that there is danger of the debtor leaving the State or

concealing himself to avoid the examination herein mentioned,

issue a warrant requiring the sheriff to arrest him and bring him
before such 'judge within the county in which the debtor may be
arrested. Such warrant can be issued only by a judge of probate

or a judge of the Court of Common Pleas of. the county in which
such debtor resides or may be arrested. Upon being brought be-

fore the judge, he shall be examined on oath, and other wit-

nesses may be examined on either side, and if, on such examina-
tion, it apjjear that there is danger of the debtor leaving the State,

and that he has j^roperty which he unjustly refuses to apply to such

judgment, he may be ordered to enter into an undertaking in such

sum as the judge may prescribe, with one or more sureties that he

will from time to time attend for examination before the judge or

referee as shall be directed. In default of entering into such un-

dertaking, he may be committed to the jail of the county by war-

rant of a judge, as for a contempt.

Sec. 462. No person shall, on examination pursuant to this chap-

ter, be excused from answering any question on the ground that

his examination w411 tend to convict him of a fraud, but his answer

shall not be used as evidence against him in a prosecution for such

fraud.

Sec. 463. After the issuing of execution against property, any

person indebted to the judgment debtor may pay to the sheriff the

amount of his debt, or so much thereof as may be necessary to sat-

isfy the execution, and the sheriff's receipt shall be a sufficient dis-

charge for the amount so paid, or directed to be credited by the

judgment creditor on the execution.

Sec. 464. After the issuing or return of an execution against

property of the judgment debtor, or of any one of sevei-al debtors

in the same judgment, and upon jjroof, by affidavit or otherwise,

to the satisfaction of the judge, that any person or corporation has

property of such judgment debtor, or is indebted to him, the judge

may, by an order, require such person or corporation, or any officer

or member thereof, to appear at a specified time and phxce within

the county in which such person or corporation may be served

with the order to answer, and answer concerning the same. The
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judge may also, in his discretion, require notice of such proceed-

ing to be given to any party in the action, in such manner as may

seem to him proper.

Sec. 465. Witnesses may be required iipon the order of the judge,

or by a subpena issued by the clerk of the Court of Common

Pleas, to appear and testify upon any proceedings under this chap-

ter, in the same manner as upon the trial of an issue.

Sec. 466. The party or witness maybe required to attend before

the judge, or before a referee appointed by the court or judge. If

before a referee, the examination must be taken by the referee, and

certified by the judge. All examinations and answers before a

judge or referee, under this chapter, must be on oath ;
but when

a corporation answers, the answer must be on the oath of an officer

thereof.

Sec. 467. The judge may order any property of the judgment

debtor, not exempt from law, in the hands either of himself or any

other person or corporation, or due to the judgment debtor, to be

applied toward the satisfaction of the judgment ; but the earn-

ings of the debtor for his personal services, at any time within

three months next preceding the order, can not be so applied,

when it is made to appear, by the debtor's affidavit or otherwise,

that such earnings are necessary for the use of a family supported

wholly or partly by his labor.

Sec. 468. The judge may also, by order, appoint the sheriff of

the proper county, or other suitable person, a receiver of the prop-

erty of the judgment debtor, in the same manner and with the

like authority as if the appointment was made by the court. The

judge may also, by order, forbid a transfer or other disposition of

the property of the judgment debtor, not exempt by law, and any

interference therewith.

Sec 469. If it shall appear that the judgment debtor has any

equitable interest in real estate in the county in which proceedings

are had, as mortgagor, mortgagee, or otherwise, and the interest

of said debtor can be ascertained as between himself and the per-

son or persons holding the legal estate, or the person or persons hav-

ing any lien on or interest in the same, without controversy as to the

interest of such person or persons holding such legal estate or in-

terest therein, or lien on the same, the receiver may be ordered to

sell and convey such real estate, or the debtors equitable interest

therein. Such sale shall be conducted, in all respects, in the same

mai>ncr as is provided by this code, for the sale of real estate upon

execution, and tlie proceedings of the sale shall, before the cxecu-
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tion of the deed, be approved by the court in which the judgment

was rendei-ed, or the transcript has been filed as aforesaid, as in

cases of sale upon execution.

Sec. 470. If the sheriff shall be appointed receiver, he and his

sureties shall be liable, on his official bond, for the faithful dis-

charge of his duties as such receiver ; if any other person shall be

appointed receiver, he shall give a written undertaking, in such

sum as shall be prescribed by the judge, with one or more sureties,

to the effect that he will faithfully discharge the duties of receiver,

and he shall also take an oath to the same effect before acting as

such receiver. The undertaking mentioned in this section shall

be to the State of Ohio, and actions may be prosecuted for a breach

thereof by any person interested, in the same manner as upon a

6heriff"s official bond.

Sec. 471. The judge or referee acting under the provisions of

this chapter, shall have power to continue his proceedings from

time to time, until they shall be completed.

Sec. 472. The judge may, in his discretion, order a reference to

a referee, agreed upon or aj)pointed by him, to report the evidence

or the facts.

Sec 473. If any person, party, or witness disobey an order of

the judge or referee, duly served, such person, party, or witness,

may be punished by the judge as for a contempt.

Sec 474. The order mentioned in sections 459, 460, 464, and 465,

shall be in writing, and signed by the judge making the same, and

shall be served as a summons in other cases. The judge shall re-

duce all his orders to writing, which, together with a minute of

his proceedings, signed by himself, shall be filed with the clerk of

the court of the county in which the judgment is rendered, or the

transcript of the justice filed, and the clerk shall enter on his exe-

cution docket the time of filing the same.

Sec 475. The judge shall allow the clerks, sheriffs, referees, re-

ceivers, and witnesses such compensation as is allowed for like

services in other cases, to be taxed as costs in the case, and shall

enforce, by order, the collection thereof from such party or parties

as ought to pay the same.

Sec. 476. The judge of probate shall be allowed for his services,

under this chapter, the sum of three dollars in each case, and such

fees as are allowed bv law to clerks of the Court of Common Pleas

for similar services.
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PKOOEEDINGS IN EXECUTION AGAINST THE PERSON.

The following are the sections under this chapter of the code.

The remarks which this chapter invites will be found under the

head of arrest, where the whole law of arrest for debt is stated.

The affidavit in this case must, of course, correspond with the one

required on an arrest on mesne process. The affidavit of the

plaintiff alone is not enough in this case : he must present his own

and other evidence. The affidavit must state facts, not opinions.

It was held under a pi-evious act, similar to this, that the affidavit

of the party alone would not justify the issue of a capias on a

judgment

:

Sec. 477. An execution against the person of the judgment

debtor shall require the officer to arrest such debtor, and commit

him to the jail of the county until he pay the judgment, or be

discharged according to law.

Sec. 478. An execution against the person of the debtor may be

issued upon any judgment for the payment of money.

1. When the judgment debtor has removed, or begun to remove,

any of his property out of the jurisdiction of the court, with in-

tent to prevent the collection of the money due on the judgment.

2. When he has property, rights in action, evidence of debt, or

some interest or stock in some corporation or company which he

fraudulently conceals with the like intent.

3. When he has assigned or disposed of all or any part of his

property or rights in action, or has converted the same into money,

with intent to defraud his creditors, or with the intent to prevent

such party from being taken in execution.

4. When he fraudulently contracted the debt or incurred the ob-

ligation upon which the judgment was rendered.

5. When he was arrested on an order before judgment, and has

not been discharged as an insolvent debtor, or the order has not

been set aside as imj^roperly made.

Sec. 479. An execution against the person of the debtor, except

as prescribed in section 481, can be issued only when the same is

allowed by the Supreme Court, the District Court, the Court of

Common Pleas, or Probate (Jourt, or any judge of either, upon

being satisfied by the affidavit of the judgment creditor or his
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attorney, and such other evidence as may be presented, of the

existence of one or more of the particulars mentioned in section

478.

Sec. 480. A justice of the peace may issue an execution against

the person of a judgment debtor upon being satisfied of the ex-

istence of one or more of the same particulars, by the like afiidavit

and evidence.

Sec. 481. In all cases in which the judgment debtor was arrested

before judgment, and has not been released from imprisonment by

an application for relief as an insolvent debtor, and where the

order for such arrest has not been adjudged improper, an execu-

tion against the person of such judgment debtor may issue of

course.

Sec. 482. Any person taken in execution as aforesaid shall be

discharged by delivering or setting off to the officer serving the

same, if issued from a court of record, real or personal property

;

if issued from a justice of the peace, personal property only, suf-

ficient to satisfy the judgment and costs for which the writ is-

sued.

Sec 483. Any persons imprisoned under the provisions of this

article shall be entitled to prison bounds as prescribed by law; but,

in case the person shall be out of jail in prison bounds, the judg-

ment creditor upon whose judgment he was imprisoned shall be

entitled to execution against the lands and tenements, goods and

chattels, of the debtor, and all other remedies prescribed by this

code for the collection of debts.

Sec 484. The death of a person under arrest in an action does

not satisfy the judgment; but an execution may issue thereon, as

if no arrest had been made.

Sec 485. If a person imprisoned under an order of arrest made

before judgment, is not charged in execution within ten days after

judgment, he shall be discharged from such imprisonment.

Sec 486. In cases of commitment under this chapter, or upon

arrest before or after judgment, in civil cases, the person impris-

oned, in case of his inability to perform the act or to endure the

imprisonment, may be discharged from imprisonment by the court

or judge committing him, or the court, or judge thereof, in which

the judgment was or might be rendered, on such terms as may

be just.
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EXECUTION FOE DELIVERY OP EEAL PROPERTY.

Sec. 487. If the execution be for the delivery of the possession

of real property, it shall require the officer to deliver the same,

particularly describing the property, to the party entitled thereto,

and may at the same time require the officer to satisfy any costs or

damages recovered in the same judgment, out of the goods and

chattels of the party against whom it was rendered, and for the

want of such goods and chattels, then out of the lands and tene-

ments, and in this resjDect it shall be deemed an execution against

the property.

This writ is equivalent to that of habere facias, in an action of

ejectment. The object of it is to put the jjlaintiff in possession of

the lands he has recovered in the action.

The writ must describe the lands as they are described in the pe-

tition, and it is the possession of these that the sheriff must deliver.

If the judgment be in favor of two or more, and one dies after the

judgment and before execution, an execution will still issue in the

name of all. Stowell v. Eldridge, 21 Wend. 678. Where the re-

covery is for an undivided portion, he is to be put in possession

of his undivided share with the defendant. Ash v. McGill, 6 Whart.

391. The possession of land covered with water may be delivered.

Perrine v. Bergen, 2 Green, 355.

The sheriff is bound to execute his process ; and, if resisted, has

a right to call on the county, or posse, for assistance ; and it is the

duty of those called on to aid the officer.

The return of the sheriff is conclusive between the j)artie8 that

the plaintiff was put in jDosscssion. Kerchaval v. Ambler, 4 Dana,

166.

A second writ of possession, after one has been returned exe-

cuted, can not be issued. Wetherhead v. Cunningham, 4 Dana, 78.

EXECUTION BY ATTACHMENT.

Sec. 488. When the judgment is not for the recovery of money
or real property, the same may be enforced by attachment by the

court rendering judgment, upon motion made, or by a rule of the

court upon the defendant ; but, in either case, notice of the motion,
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or a service of a copy of the rule, shall he made on the defendant

a reasonable time before the order of attachment is made.

This section provides for an attachment to enforce all orders or

judgments, where the judgment is not for the recovery of money

or real property. This will of course include a decree for a deed,

where the defendant neglects to make it. The party may be com-

pelled by attachment to execute the deed. So, too, where he is

directed to deliver certain property to a receiver, or other person,

he may be compelled by attachment to do it.

The attachment may be obtained on motion, or by a rule of

court, calling on the defendant to show cause why attachment

should not issue for failing to comply with the order. The char-

acter of the judgment must be stated. It would seem that the

attachment here provided for could only issue on a judgment, on

a final order in a case. An order and a judgment are distinct

things, as appears by sections 509 and 370. A judgment is the

final determination of the rights of the parties in an action. Hence

this attachment can only issue on such a judgment, on one which

finally iisjjoses of the cause and the rights of the j^arties. There

are orders which have this effect, which put an end to the action.

The officer arrests the party, and detains him in custody under

the order of the court, until he is discharged by the court, on com-

plying with the order. If arrested in vacation, the sheriff may
take bail, probably, for his appearance.

EXECUTIONS ON JUDGMENTS OF JUSTICES OF THE PEACE.

Sec. 489. In all cases in which a judgment shall be rendered by

a justice of the peace, the party in whose favor a judgment shall

be rendered may file a transcript of such judgment in the office of

the clerk of the Court of Common Pleas of the county in which

the judgment was rendered, and thereupon the clerk shall, on the

day on which the same shall be filed, enter the case on the execu-

tion docket, together with the amount of the judgment and time

of filing the transcript.

Sec. 490. Such judgment, if the transcript shall bo filed in term

time, shall have a lien on the real estate of the judgment debtor

from the day of the filing ; if filed in vacation, shall have a like

lien from the first day of the next term of the court, in the same
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manner and to tbo same extent as if the judgment had been

rendered in the Court of Common Pleas.

Sec. 491. Execution may be issued thereon to the sheriff by the

clerk of the court, in the same manner as if the judgment had been

taken in court, and the sheriff shall execute and return the same

as other executions ; and in case of sale of real estate, his proceed-

ings shall be examined and approved by the court, as in other

cases.

Sec. 492. The justice of the peace shall certify on the transcript

the amount, if any, paid on sucli judgment. The costs of the

transcript, the filing of the same, and the entry of the case on the

execution docket, shall be paid by the party filing the same, and
not taxed to the other party.

This is also a new provision in our legislation. It enables a party

very readily to convert a justice's judgment into a judgment in

court. He can obtain his judgment before a justice, take his tran-

script of it, file it in the clerk's office of the Common Pleas, and
then issue his execution from the court, and enforce the collection

through the sheriff. This is nearly equivalent to bringing the ac-

tion at the county-seat, since it enables plaintiffs to issue all execu-

tions from that source. It must have been adroitly inserted for

that purpose, and to avoid the delay incident to collecting debts

before remote justices, and by remote constables. As the law now
stands, not another execution need to be issued to a constable.

The plaintiff can do all his collecting through the sheriff, much to

his convenience, and to the profit of the sheriff, but at the debtor's

increased expense, as he must be made to pay traveling fees from

the county-seat.

The lien of the judgment dates only from the term after it is

filed ; 80 that land may be sold upon execution before the judgment
is a lien upon it, as section 491 seems to allow execution to issue

at once.

The filing of the transcript gives the judgment no additional

validity. It is still liable to be reversed on error, or vacated on

appeal, if filed within the ten days. Young v. Eemor, 4 Barb. 442.
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OKDEES OF SALE.

1. TO A MASTER COMMISSIONER.

The State of Ohio, County, ss.

To A B, Master Commissioner for said County, Greeting

:

You are hereby commanded forthwith to cause the following

lands and tenements, to wit, (here describe the lands as they are de-

scribed in the petition,) to be appraised, advertised, and sold accord-

ing to law,* to satisfy one A B, the sum of dollars and

cents, with interest from the day of , a. d. 18 , and costs

of suit, taxed to dollars and cents, together with accru-

ing costs, according to a judgment rendered by the Court of Com-
mon Pleas within and for said county, at its term, a. d. 18

,

in a certain action then there pending, wherein A B was plaintiff,

(or, A B and others were plaintiffs,) and C D was defendant, (or,

C D and others were defendants,) and that you return this order,

with your proceedings under the same duly indorsed thereon, at

or before the next term of said court.

In testimony whereof, I, J H, clerk of said court, have hereunto

set my hand and afl&xed the seal of said Court of Common Pleas at

the court-house in , this day of , a. d. 18 .

[Seal.] J H, Clerk.

2. WHERE THERE ARE SEVERAL SUMS FOUND DUE TO DIFFERENT PER-

SONS.

(Proceed as in No. 1, to the^, then as follows:) To satisfy first

the costs of this action, taxed to dollars and cents, with

accruing costs ; second, A B, the sum of dollars and

cents ; third, C D, the sum of dollars and cents ; fourth,

E F, the sum of dollars and cents ; and G H, the sum of

dollars and cents, etc. (if more,) pro rata, with interest

on all of said sums from the day of , a. d. 18 , accord-

ing, etc. (as in the first form to the conclusion.)

This form may be extended as far as the case maj* require. The

priorities should be clearly indicated, and where several are to bo

paid pro rata, this fact should appear. Priorities may be indicated

as above, by the words first^ second, third, fourth, etc., and where

several are to be paid pro rata, as where the liens are equal, the

names and sums may be placed all under the proper number one
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after the other, with the words pro rata at the conclusion of that

list or number. There may be several classes having equal liens,

like judgments rendered at same and different terms of court; in

that case, all having equal liens should be placed under the same

number.
3. TO SHERIFF.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting:

( The form icill then be expressly as the iireceding one throughout;')

I have added these forms for orders of sale, at the request of cer-

tain clerks. The usual way has been to copy the decree or judg-

ment as an order of sale ; but there is certainly no necessity for it.

The judgment is that an order issue, commanding the sheriff or

master to cause said lands, etc. This implies an order in form, and

not a copy of the judgment. The order need only show what lands

are to be sold, the sum for which sold, the name of the case in

which the order was made, and of the court making it, and the

term when made. It is not an execution, but an order to execute

a judgment or decree. The return day is fixed as next term of

court, because it is only then that the sale can be confirmed. It

is not returnable to a day certain like an execution.

The blank A B must be filled with the name of the person to

whom the money is to be paid, whether he be plaintiff or defend-

ant. The name of the case may be stated as it is stated on the

docket, as the only object is to identify the case in which the order

was made.

4. ORDER WHERE SALE IS ORDERED AND MONEY TO BE BROUGHT INTO

COURT FOR DISTRIBUTION.

(Proceed as in No. 1 to *, and then prrceed as follows:) and

bring the money arising from said sale into court to abide the fur-

ther order thereof, according to a certain order made by the Court

of Common Pleas, within and for said county of , at its

term, a. d. 18 , etc. (as in No 1, to the end.)

These several forms may be easily shaped to meet any variety

of case which may occur. There can be but these three classes :

firsts where a sum is found due one person and the whole proceeds

arc to be applied to satisfy it and costs ; second, where several sums

are found due to several persons, either having equal or unequal

priorities, which are ascertained by the decree; third, where an

order of sale is made in a case, and the money is to be brought into
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court thereafter to be applied by the court to the several parties as

their rights may be ascertained,

5. RETURN ON ORDER OP SALES.

Eeceived this order this day of , a. d. 18 , at o'clock

A. M. (or, p. M.), and according to the command thereof, I summoned
L M, N O, and P Q, three disinterested freeholders of said county,

and administered to them an oath impartially to appraise said

lands and tenements upon actual view thereof, and afterward, to wit,

on the day of , a. d. 18 , the said appraisers returned

to me in writing, their valuation of said lands, a coj)y of which

I forthwith deiDosited with the clerk of said Court of Common
Pleas, and thereupon on the day of , a. d. 18 ,1 caused

a notice to be published in the , a newspaper printed and in

general circulation in said county, that 1 would offer said lands

for sale at the door of the court-house in said county, on the

day of , A D. 18 , at one o'clock p. m. of said day, and at the

time and place stated in said notice, I offered the said lands and

tenements for sale at public auction, and sold the same to W F, for

the sum of dollars and cents, he being the highest bid-

der therefor, and that sum being not less than two-thirds of the

appraised value thereof.

Griven under my hand, this day of , A. d. 18 .

E S, Sheriff, or Master Commissioner.

FORMS.

I. Executions for Property.

1. ON JUDGMENT IN COMMON PLEAS.

The state of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

You are hereby commanded to cause to be levied of the goods

and chattels, in your county, of C D, the sum of dollars and

cents, which, by the judgment of the Court of Common Pleas,

within and for the said county of , at the term thereof,

A. D. 18 , A B recovered against the said C D, with interest

thereon from the day of , a. d. 18
,
(the date of the judg-

ment,) until paid ; and also [the further sum, of dollars and

cents, the costs of increase on said judgment, and'] the accruing

costs hereon; and for want of goods and chattels, to cause the same
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to be levied of the lands and tenements in your county of the said

C D, and have that money before the said Court of Common Pleas,

on or before the day of , a. d. 18 , to render unto the said

A B ; and have you then and there this writ, with your doings

under the same duly indorsed thereon.

Witness my hand, and the seal of said Court of Common Pleas,

at the court-house in , this day of , A. d. 18 .

Attest

:

J D, Clerk.

The amount to be embraced is the amount of the recovery, and

the costs of the party recovering the judgment up to that time.

The whole may be stated in one gross sum, as the judgment is one

thing. The costs of the other party should not be included.

5 Ohio, 276.

Where costs have accrued since the rendition of the judgment,

they must be stated in a separate sum, which can be done by in-

cluding the words in brackets. To justify these costs an execution

must have been issued before; as accruing costs of the execution,

and costs on it, will be included under tlie last clause of the writ.

The costs of increase form no part of the judgment.

The exact amount of the debt or damages, and costs for which

judgment is entered, shall be indorsed on the execution. The

practice under the former act like this, was to make the indorse-

ment so as to show the costs in separate items, somewhat as follows:

2. INDORSEMENT TO BE MADE ON AN EXECUTION.

October 15, 1855, judgment for $300 00

Costs on Judgment.
Paid, clerk's fees, - - $5 50

" Nov. 10, 1854, SlOO; sheriif's fees, - - 8 70
" Feb. 12, 1855, $50; jury fees, - - - 6 00

$20 20

Amount of judgment, $320 20

Costs on Execution.
Clerk's, $1 75
Shcriif's, 7 35
A])prai8er8', --3 00
Advertising, - - -150

$13 GO

Amount due, $333 70

Attest

:

J D, Clerk.
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The clerk also generally enters all sums which appear, from the

executions or other papers in his office, to have been paid, though

there is nothing requiring it. The entry may bo in the margin, 'or

below the other, by simply saying, "Paid $100, Kov. 10, 1854;

$50, Feb. 12, 1855," etc. This will enable the sheriff to collect the

true amount due.

The language of the code would be satisfied by simply giving

the sum of debt and costs in gross ; but it is not easy to discover

what use there is in this, unless to discriminate between what is

and what is not costs. The detail of costs will aid the sheriff in

distributing the costs.

3. EXECUTION AGAINST PRINCIPAL AND SURETY.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

You are hereby commanded to cause to be levied of the goods

and chattels, in your county, of CD, the sum of dollars and

cents, which, by the judgment of the Court of Common Pleas,

within and for said county of , at the term, A. D. 18 ,

thereof, A B recovered against the said C D, E F, and G H, with

interest thereon from the day of , a. d. 18 , (date ofjudg-

ment,) until paid; and also [the further sum of dollars and

cents, the costs of increase of said judgment, and'\ the accruing costs

hereon; and for want of goods and chattels, to cause the same to

be levied of the lands and tenements, in your county, of the said

C D ; and in default of the goods and chattels, lands and tenements,

of the said C D, to cause the same to be levied of the goods and

chattels of the said E F and G H, and for want thereof,"of the lands

and tenements, in your county, of the said E F and G H ; and

have that money before the said Court of Common Pleas, on the

day of , A. D. 18 , to render unto the said A B; and

have you then and there this writ, with your doings under the

same duly indorsed thereon.

Witness my hand, and the seal of the said court, at the court-

house in , on this day of , a. d. 18

Attest

:

J D, Clerk.

The execution is to be returned in sixty days from the date of

it ; the last blank for the return should, therefore, have the date

indicated by the sixty days given for the return. The day of the

VOL. II—24
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date will not be included in counting the sixty days, but tbe day

of the return will be included. The day of the return will be the

sixtieth day after the day of the date.

4. EXECUTION ON MANDATE FROM DISTRICT COURT.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

You are hereby commanded to cause to be levied of the goods

and chattels, in your county, of C D, the sum of dollars and

cents, which, by the judgment of the District Court, within

and for the said county of , at the term thereof, a. d.

18 , A B recovered against the said C D, with interest thereon

from the day of , a. d. 18 , until paid, and which judg-

ment the said District Court remanded to the Court of Common

Pleas, in and for said county of ,
for execution ;

and for want

of goods and chattels, to cause the same to be levied of the lands

and tenements in said county of the said C D
;
and have that

money before the said Court of Common Pleas, on the day of

, A. D. 18 , to render unto the said A B, and have then and

there this writ, with your doings under the same duly indorsed

thereon.

Witness my hand, and the seal of the said Court of Common

Pleas, at the court-house in , on this day of ,
a. d.

18 .

Attest

:

J D, Clerk.

If the judgment is remanded from the Supreme Court, change

the above, by leaving out District Court of county, and say :

"which by the judgment of the Supreme Court of the State of

Ohio, at the term thereof, a. d. 18 , A B recovered," etc.,

"and which judgment the said Supreme Court remanded," etc.

The Supreme Court will, in a proper case, remand the cause

directly to the Court of Common Pleas, for execution. When
there is nothing further to be done in a case than to enforce the

collection of a sum of money, the judgment will bo remanded to

the Court of Common Pleas directly by the Supreme Court; there

is, in such a case, nothing for the District Court to do. Chase v.

Washburn, 2 Ohio St. 98.
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5. sheriff's indorsement and. return on execution.

Eeceived this wi-it this day of ,
a d. 18 ,

at past

o'clock AM.; and, according to the command thereof, I did,

on the day of , a. d. 18 , levy the same on the following

goods and chattels of the said C D, to wit, (here describe them, as

two horses, four cows, four oxen, one wagon, a stack of hay, one

mow of wheat, one crib of corn, containing, by estimate,

bushels, one field of wheat, containing about acres, and so on ;)

and thereupon afterward, on the day of ,
a. d. 18 ,

at

the residence of , in the township of ,
in said county of

, having first given notice of the time and place of said sale,

more than ten days prior thereto, by publishing a notice thereof

in the , a newspaper printed in said county of
,
and in

general circulation therein, I proceeded to offer said goods and chat-

tels for sale at public vendue, and sold the same as follows :
(to

L M, one cow for ten dollars; to N 0,'four oxen for one hundred

dollars ; here give a detailed statement of the sale, to ichom and for

what each article or articles separately put up sold; this will often

have to be done by a schedule appended to the return ; in that case, the

return may be, " and sold the same according to the schedule of sale

herewith returned, marked A, and made a part of this return ;)

and finding no further goods and chattels, within my county, of

the said C D, I levied, on the day of ,
a. d. 18 , this writ

on the following real estate of the said C D, situate in said county

of , to wit, (here describe the same definitely, as in a deed, so as

to identify it by metes and bounds,) and thereupon I summoned

L M, N O, and P Q, three disinterested freeholders of said county,

and administered to them an oath, impartially to appraise said

lands so levied upon, upon actual view thereof; and afterward, on

the day of , a. d. 18 , the said appraisers returned to mo

in writing, their valuation of said lands, a copy of which I forth-

with deposited with the clerk of the said Court of Common Pleas

;

and thereupon, on the day of ,
a. d. 18 ,1 caused a no-

tice to be published in the , a newspaper printed in said

county of , and in general cii'culation therein, that I would

offer said lands for sale, at the door of the court-house in
,

in said county of , on the day of ,
A. d. 18 , at one

o'clock p. M., of said day; and, at the time and place stated in

said notice, I offered the said premises for sale at public action, and

sold the same to W T, for the sum of dollars and cents, ho
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being the highest bidder therefor, and that sum being more than

two-thirds of the appraised value thereof

Given under my hand this day of , A. d. 18 .

E S, Sheriff.

Where there are several tracts, which are separate in fact, they

should be appraised separately, and sold separately ; but where

the land composes one form, it may be appraised together and

sold together ; though, if appraised together, the oflScer may
divide it up and sell it in separate parcels, so he gets a sum equal

to two-thirds of the entire valuation. Stall's Lessee v. Macalister,

9 Ohio, 19, 24.

The sheriff must act in good faith on a sale, with the honest en-

deavor to make the property bring the highest sum possible
; and

he should cause the property to be appraised and sold in such

manner as is best calculated to make it bring the highest price.

The above return covers the whole ground of an oflBcer's duty,

and he will copy only so much thereof as is applicable to his do-

ing. If the judgment debtor has nothing to levy on, the return

will be as follows

:

6. NO GOODS.

Eeceived this writ on this day of , a. d. 18 , at

minutes after o'clock a. m.; and, after diligent search, I can

find no goods or chattels, lands or tenements, in my county, of

the said C D, whereon to levy.

Given under my hand this day of , a. d. 18 ,

E S, Sheriff.

When there are no goods and chattels, but lands, follow the

above to goods and chattels, and then proceed :
" and thcreu2)on I

levied the same on the following real estate," etc., as in the first.

In case the property levied upon and sold does not satisfy the

execution, the sheriff must return either an additional levy, or

that he "can find no further goods or chattels, lands or tenements,

in my county, of the said C D, -yvhereon to levy." The officer must

have made the money in full, or show a reason why he did not.

The only sufficient reason is no goods or chattels, lands or tene-

ments, in his county.

On a levy on land, if he does not levy upon nil the land the

debtor has, as he should do, and the ap])raisement shows that the

debt is over two-thirds of its valuation, the officer should at ouce
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make a levy on additional land, and cause it to be appraised at

once. The return would then be after the return of the appraise-

ment, as follows

:

7. ADDITIONAL LEVY.

And it appearing bj^ said valuation that two-thirds thereof is less

than the amount due on this execution, I levied this writ upon the

following additional real estate, to wit, {here describe it,) and then

caused the same to be appraised by the like oaths of the said
,

and then proceeded to state its return and deposit with the clerk,

and then a notice and sale of all together.

An additional levy may be made after a sale. The return would

then, after stating the sale, proceed.

8. ADDITIONAL LEVT AFTER A SALE.

And said sale not having satisfied this execution, I levied the

same on the following additional property, to wit, (here describe it,)

and did not cause the same to be appraised and sold for want of

time.

9. GOODS AND CHATTELS NOT SOLD.

{Proceed as in first return to the offer, and then, instead of a sale,

add:) and said goods and chattels remain unsold for want of bid-

ders ; and I herewith return a schedule thereof, marked A, and

made a part of this return.

10. LANDS NOT SOLD.

(Proceed as in first return to the offer, and then add, in lieu of a

sale, the following :) and the said lands and tenements remain un-

sold for the want of bidders therefor.

11. RETURN, WHERE THERE ARE PRINCIPAL AND SURETY IN THE

EXECUTION.

{Proceed and show either that the principal has no property liable

to execution; or, if he has, levy upon and dispose of it, and then proceed :)

and finding no farther goods or chattels, lands or tenements, in my
county, of the said C D, I levied this writ on the following goods

and chattels of the said E F, to wit, etc. (then proceed to show a

disposition of them, as in other cases.)
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12. ADJOURNMENT OF SALE.

{After stating the sale of certain goods, add :) and there not being

time to complete the sale, it is adjourned until to-morrow morning

at nine o'clock. Met and o^Dened the sale according to adjourn-

ment, and sold the following goods, as follows, etc.

13. FORM OF VENDI.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting :

You are hereby commanded to cause those goods and chattels,

(or, those lands and tenements, as the case may be,) of C D, which

you lately, according to our command, took into your hands, and

remain unsold, to be exposed to sale to satisfy A B, the sum of

dollars and cents, which, by the judgment of the Court of

Common Pleas, within and for said county of ,
at the

term thereof, a. d. 18 , A B recovered against the said C D, with

interest thereon from the day of , a. d. 18 , until paid,

and have the money arising from such sale before the said Court

of Common Pleas, on the day of , a. d. 18 , to render

unto the said A B ; and have you then and there this writ, with

your doings under the same duly indorsed thereon.

Witness my hand, and the seal of the said Court of Common

Pleas, at the court-house dn , on this day of A. d.

18 .

Attest

:

J D, Clerk.

Where the judgment is one of the higher courts, the same will

be stated as in the forms of execution on such judgments before

given.

By section 431, the clerk is authorized, on issuing a vendi, to in-

sert, at the request of the person entitled to the benefit of the

judgment, a clause for an additional levy. This may be done by

inserting what follows in the above form, between the words until

paid and have you, etc.

14. CLAUSE FOR ADDITIONAL LEVY.

And you are hereby further commanded, if in your opinion the

property in your hands unsold is insufficient to satisfy the judg-

ment aforesaid, to levy the same of the further goods and chattels,

in your county, of the said C D, and for the want thereof, of the
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(further) lands and tenements in your county, of the said C D,

sufficient to satisfy the judgment aforesaid.

The second word further will be inserted or omitted as lands

have or have not been levied upon. If lands are included in the

vendi, then the word further should be inserted ; if only goods are

named in the vendi, then this" word should be omitted.

The return on a vendi will of course be like that on an execu-

tion, except there will of course be no entry of a levy, but simply

an offer of the property named, and a sale, if one is made, or no

sale, if one is not made.

An additional levy may be made at once, without waiting for an

offer and sale of the property named in the vendi. In that case,

the return will be as follows

:

15. AN ADDITIONAL LEVY ON A VENDI.

Eeceived this writ this day of , a. d. 18 , at min-

utes after o'clock a. m., and thereupon being of opinion that

the property remaining in my hands unsold is insufficient to satisfy

the judgment named in the within writ, I levied the same on the

following, etc. {as in an original levy, and proceed to dispose of it as

on a levy on an execution.)

If goods are levied on, they may be sold with the other goods, or

before the real estate ; if real estate is levied on, any goods cov-

ered by the vendi must first be sold, and then the real estate,

16. NOTICE OP SALE OP GOODS—SHERIFF'S SALE.

Notice is hereby given that the undersigned, sheriff of the county

of , will, by virtue of an execution issued by the Court of

Common Pleas of said county, in favor of A B and against C D,

and to him directed, at one o'clock p. M., on the day of
,

A. D. 18 , at the house of , in township, in said county,

offer for sale at public auction the following goods and chattels, to

wit, {here describe them,) taken on said execution as the property

of said C D.

Dated this day of , a. d. 18 .

R S, Sheriff.

The sale should be set for a fixed hour, between nine a. m. and

before sunset p. m. The hour should be such a one as will best
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accommodate bidders. A sale fixed for an improper hour would

render the officer liable for any damages sustained by either party.

The hour should be fixed so that bidders may know when to at-

tend. A notice fixing a sale between the hours of nine a. m. and

four p. M. is bad, as no one can know when to attend, or when the

sale will take place. If such a notice was given, the bidding should

be kept open till the last hour named; but the hour when the sale

will begin is the hour that should be named in the notice : once

begun, it may be continued until all the property is sold. The sher-

iff may adjourn the sale if unable to complete it on the first day
;

in such a case his return should show the adjournment.

The description of the goods may be general. If the articles

are numerous, they may be described as the stock of goods and

merchandise of C D ; numerous farming implements, as plows,

hairows, wagons, etc.

17. NOTICE OP A SALE OP REAL ESTAT^E—SHERIFF'S SALE.

Notice is hereby given that I will offer for sale, at public auction,

at the door of the court-honse in , on the day of
,

A. D. 18 , at one o'clock p. m. of said day, the following real es-

tate, to wit, (here describe it as in the levy,) taken as the property

of C D, on an execution in favor of A B, issued by the Court of

Common Pleas of the county of , and to me directed as sher-

iff of said county.

Given under my hand this day of , A. d. 18 .

E S, Sheriff.

18. MOTION TO SET ASIDE A SALE ON EXECUTION,

And now comes the said C D, by E F, his attorney, and moves

to set aside the sale made in this case, by the sheriff of this county,

on the day of , a. d. 18 , on an execution dated the

day of , A. D. 18 , for the following i-easons:

1. That no sufficient notice of said sale was given.

2. That said notice contains no sufficient description of said

premises.

3. That, etc.

The reasons are various for setting aside a sale. Not only in-

formality in the proceedings of the officer, but any misconduct on

the part of the judgment creditor, or officer, which injures the

debtor, may be alleged as ground for vacating the sale.
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19. ORDER OF THE COURT THEREON.

And now came the said parties, by their attorneys, and there-

ui^on the raolion of the said C D, to set aside the sale made in this

case, on the day of , a. d. 18 , came on to be heard, and

Avas argued by counsel; on consideration whereof, the said motion

is overruled, with costs ; it is therefore ordered that the said C D
pay the same in ten days, or in default thereof execution issue

therefor.

Or, where sale is set aside, as follows

:

On consideration whereof, the court do order and adjudge that

the said sale be, and the same is, hereby set aside and vacated, at

the costs of the said A B ; ordered, that he pay the same in ten

days, or execution issue therefor.

The court can make the sheriff pay costs, if the misconduct is

on his part. In that case, he should be included in the motion and

have notice of it.

20. CONFIRMATION OF A SALE.

On motion of the said plaintiff, by E F, his attorney, and on

producing the return of the sheriff of this county, for, county of

,) of a sale of real estate made by him, on the day of

, A. D. 18 , to E F, on an execution issued in this case, and

dated the day of , a. d. 18 , and the court, on examina-

tion of said proceedings, being satisfied that said sale has been

made in all respects in conformity to law, it is ordered that the said

sale and proceeding be, and the same is, hereby confirmed, and the

said sheriff is ordered to make to the purchaser a deed for the

lands and tenements so sold,

21. sheriff's deed.

Know all by these presents, that whereas A B, at the term

of the Court of Common Pleas, within and for the county of
,

A. D. 18 , recovered a judgment in said court against C D, for the

sum of dollars and cents debt, (or, damages.) and dol-

lars and cents costs of suit ; and whereas the said A B after-

ward, on the day of , a. d. 18 , sued out of the clerk's

oflSce of said court an execution on the said judgment of that date,
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directed to the sheriff of the said county of ,
commanding

him to make the amount of said judgment and costs of the goods

and chattels of the' said C D, and for want thereof, of his lands

and tenements ; which execution duly came to the hands of E S,

sheriff of said county of , to be executed ;
and such proceed-

ings were legally had on said execution that afterward, on the

day of , A. D. 18 , the said R S, as such sheriff, and by vir-

tue of said execution, duly offered at public auction the lands and

tenements hereinafter described, levied upon on said execution as the

property of the said C D, having first given notice of the time and

place of said sale by advertisement, published more than thirty

days prior thereto in , a newspaper printed in said county

of , and then sold the same to E F, for the sum of
,

which sale was duly returned to the said court, and by the said

court, at its term, a. d. 18 , examined and confirmed, and

the said E S, as such sheriff, ordered to convey the said lands and

.tenements, so sold as aforesaid, to the said E F, in fee simple. Now,

I, E S, sheriff of the said county of , in consideration of the

premises, and by virtue of the powers in me vested by law, do

hereby give, grant, and convey unto the said B F, his heirs and

assigns, the lands and tenements so sold as aforesaid, and bounded

and described as follows, to wit, {here insert the description of land

sold,) with the appurtenances, to have and hold, to him, the said

E F, and to his heirs and assigns forever.

In testimony whereof, I, E S, sheriff as aforesaid, have hereunto

set my hand and affixed my seal, this day of ,
a. d. 18 .

E S, Sheriff of County.

Executed and delivered in our presence.

NO,

The State of Ohio, County, ss.

Personally came before me, a justice of the peace for said county,

the said E S, and acknowledged the foregoing instrument of wi-it-

ing as and for his free act and deed.

Given under my hand this day of , a. d. 18 .

L M, Justice of the Peace.
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PORMS.

I. In Aid of Execution.

1. MOTION BEFORE A JUDGE FOR EXAMINATION OF A PARTY ON A
RETURN OF AN EXECUTION " NO GOODS, LANDS, OR TENEMENTS."

A B, plaintiff,
^

vs. > Motion for Examination.
C D, defendant. )

And now conies the said A B, by E F, his attorney, and moves
the Hon. H C W, one of the judges of the Court of Common Pleas

for said county of , for an order requiring the said C D to

appear and answer concerning his property, at silch time and
place as said judge shall appoint ; and the said A B, as the ground
of the said motion, states that he obtained a judgment against the

said C D, on the day of
, a. d. 18 , in the Court of Com-

mon Pleas for the said county of , for the sum of dollars

and cents, debt, and dollars and cents, costs of suit ; and
that he caused an execution to be issued thereon, dated the

day of , A. D. 18 , and delivered the same to the sheriff of

said county, who afterward, on the day of , a. d. 18 ,

returned said execution unsatisfied (cis to the sum of dollars and
cents.)

A B, by B F, his Attorney.

Under section 459, a party is entitled to examine his debtor on
the i^eturn of an execution not satisfied. His motion, therefore,

must show the facts which entitle him to the order—the judgment,

execution, and return unsatisfied. This motion will, of course, be

proved by the production of the judgment and execution. In New
York, the practice seems to be to prove these facts by aflSdavit;

but the record is the best, and should be the only evidence of their

truth. It is probable that an affidavit of its truth should be at-

tached to this motion, as to a petition.

2. ORDER OF EXAMINATION.

And now came the said A B, by E F, his attorney, and there-

upon his said motion came on for hearing, and I, H C W, judge of

the Court of Common Pleas for the said county of , being

satisfied that the said plaintiff did obtain said judgment, issue such

execution, and that the same was duly returned unsatisfied, as the

said plaintiff has in his said motion alleged, do order that the said
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C D do be and appear before me, (or, before L M, hereby appointed

a referee to take such examination,) at the ,
in the town of

, in said county, on the day of ,
a. d. 18 , at ten

o'clock A. M. of said day, then and there to answer, under oath,

such questions, touching his property, as may be propounded to

him.

Given under my hand this day of , A. d. 18 , at my
office in , in said county of

H C W, Judge.

A copy of this order, signed by the judge, must be served on

the defendant as a summons, and, of course, must be served by

the sheriff. This looks like the beginning of a regular action

elsewhere than in a court of justice, which, it seems to us, can

not be done.

The judge making the order may require the party to appear

before himself, or a referee by him appointed. The judge, how-

ever, must fix the time and place for the hearing, which must be in

the county to which the execution is issued.

The sheriff will return the order, having served it by delivering

a copy of it to the party.

3. EXAMINATION BEFORE JUDGE OR REFEREE.

The State of Ohio, County, ss.

And now, on this day of , A. D. 18 , at , in

, in the said county of , came as well the said A B, by

E F, his attorney, as the said C D, in his own proper person, and

thereupon the said C J) was, by the said judge, (or, referee,) duly

sworn just and true answers to make to such questions as shall be

propounded to him touching his property ; and thereupon the said

A B, by E F, his attorney, proposed the following questions, to

which the said C D gave the following answers, to wit, etc.

This examination should be in writing, and the defendant is

bound only to answer the interrogatories pro^josed, and of those

only such as properly come within the scope of the inquiry, and

that is to answer concerning his property. The object here is to dis-

cover jjroperty, and if the defendant has no property, he can only

answer that. If he had property a short time before, he may be

asked what has become of it. This examination, thus reduced to

writing, should be signed by the party and certified to by the judge
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or referee as the examination taken before him. The certificate

may be in the following form

:

I, H C W, judge of the Court of Common Pleas, hereby certify

that the above is the examination of the said C D, taken before

me, under an order heretofore made at the time and place men-

tioned in the caption hereof.
H C W, Judge.

This examination closes the proceedings under section 459. No

order can be made in the matter ; nor can any witnesses be exam-

ined under this proceeding. Under this section, the plaintiff is

only entitled to an examination of the party. On the examination

under sections 460 and 461, the parties are permitted to examine

witnesses, and in no other.

4. MOTION FOR EXAMINATION UNDER SECTION POUR HUNDRED AND

SIXTY.

And now comes the said A B, by E F, his attorney, and repre-

sents to the Hon. H C W, one of the judges of the Court of Com-

mon Pleas for said county of ,
that the said A B did, on the

day of , A. D. 18 , in the Court of Common Pleas within

and for the county of , recover a judgment against the said

C D for the sum of dollars and cents, debt, (or, damages,)

and dollars and cents, costs of suit ; and that he caused an

execution to be issued on said judgment, dated the day of

, A. D. 18 , and then delivered the same to the sheriff of

the said county of ; and the said A B further shows that the

said C D has property, which he unjustly refuses to apply toward

the satisfoction of the said judgment.

Wherefore the said A B moves the said judge, (or, the court

here,) for an order requiring the said C D to be and appear before

'

the said Hon. H C W, judge, (or, before the court here,) at
,

in the town of , in said county of ,
on the day of

, A. D. 18 , at ten o'clock of said day, then and there to

answer touching his property.

A B, by E F, his Attorney.

This motion must be supported by affidavits. The affidavits

must state the facts on which the plaintiff claims that the defend-

ant has property which he unjustly refuses to apply toward the

satisfaction of the judgment. The rules regulating affidavits are

stated under the head of evidence, to which reference is had. Be-
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fore the order can issue, there must be proof by affidavit of the

creditor, or others, of the existence of this property, and of its

being unjustly withheld from being applied on the judgment.

The first fact necessary to be stated is, that the debtor has no

goods or lands liable to execution, or not sufficient to satisfy the

judgment. Section 458 makes this a condition precedent of the

right to move in this way. The affidavit must first prove this fact,

and that by witnesses who swear positively. The affidavit of the

officer that he can find none will prove this fact. So it may be

proved by other witnesses.

The s6concZ fact to ha proved is, that the defendant has property.

This, too, must be shown hj some witness who knows of its exist-

ence. It is only upon proof of this fact that the order can issue,

and mere hearsay or belief is no proof atall. The affidavits then

must -prove the existence of the property. This property may be

money, promissory notes, bonds, or other equitable assets, which

can not be reached on execution.

The third fact to be proved is, that the defendant refuses to ap-

ply it toward the satisfaction of the judgment. This property is

such as can not be taken, or sold, on execution ;
hence, the mere

fact that the officer can not find property is no refusal. The re-

fusal must be an affirmative act, and it must be a refusal made to

some offer of the plaintiff to accept such property toward a satis-

faction of his judgment. The plaintiff then must offer to take

this property and apply it as payment on his judgment, and the

defendant must refuse to let him have it for that purpose. Until

such an offer by the plaintiff, there can be no refusal by the de-

fendant ; since neither defendant nor sheriff, or both, have the right

so to apply it. It can only be so applied on an offer of the plaint-

iff, and the assent of the defendant. Hence, there can be no re-

fusal by the debtor until the creditor has offered to accept this

property, which can not be reached on execution.

The fourth fact is, that this refusal must bo an unjust one. It is

not every refusal that will justify a resort to this extraordinary

proceeding ; it must be an unjust refusal. What, then, is an unjust

refusal ? To make the refusal unjust, the offer must be a fair and

just one. To refuse compliance with an unjust offer or request, is

no unjust refusal. The proposal of the plaintiff, then, must be

just; he must offer to take this property at a fair valuation. In

order to apply it on the execution, a valuation must be affixed to

it. If, then, the plaintiff will not receive it at a fair valuation, the
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defendant is not bound to let him have it; and a refusal to comply

with such an offer can not be said to be unjust.

Again : The debtor may refuse, because he has j^romiscd it to

other creditors, or because he wishes to apply it equally among all

his creditors. This is equity, and to withhold property from one

creditor, for the purpose of applying it equally among all his

creditors, is certainly not unjustly to refuse to ap2:)ly it toward his

judgment. The evidence to prove an unjust withholding or re-

fusal to apply, must show that the debtor detains the property for

his own use, and not for the use of creditors generally.

These facts must be proved by competent testimony, embodied
in affidavits ; by just such testimony only as would be competent

on a trial of an issue involving the same questions. The witnesses

must swear to what they know, and only to that ; as hearsay is no

more competent evidence of a fact in an affidavit than it would
be in a deposition.

Forms for the affidavits will be found under that head. They
must have the heading of the motioi;, and show on their face that

they are taken to be used on the hearing of that matter. If they

do not so appear, they can not be used on the hearing.

5. HEADING OP AFFIDAVITS.

L M, being first duly sworn, deposeth and saith, (here state his

testimony.)

N O, being first duly sworn, deposeth and saith, etc.

They will be signed by the witness, and certified as being sworn

to before a proper officer.

Under section 461, an arrest may be ordered instead of a mere

order of summons. To obtain this order, an additional affidavit is

required, proving that there is danger of the debtor's leaving the

State, or concealing himself to avoid examination. There are here

two grounds for the arrest: First. That there is danger of the

debtor's leaving the State. Secondly. That there is danger of his

concealing himself to avoid the examination. The motion must bo

based on one of these grounds, and the fact proved to exist. It Avill

not be enough to state opinions; there must be proof of the fact;

and the affidavit must state the facts which it is claimed prove that

the debtor is thi-eatcning to do the act made the ground of arrest.

A man is not to be arrested on mere suspicion, or mere hearsay;

the judge must have proof of the fact before he can order the arrest.
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The form of affidavit will, of course, be similar to the one previ-

ously given.

6. ORDER FOR EXAMINATION.

And now came the said A B, by E F, his attorney, and there-

upon his motion for the examination of the said C D, touching his

property, came on to be heard upon said motion and affidavits in

support thereof, before the said H C W, judge of the Court of Com-
mon Pleas, and it appearing, upon proof, to the satisfaction of said

judge, that the said C D has property which he unjustly refuses to

apply toward the satisfaction of the judgment of the said A B
against him, it is therefore ordered that the said C D be notified

that he is required to be and appear before the said judge, at his

office, in the town of , in said county of , on the

day of , A. D. 18 , at ten o'clock of said day, to answer con-

cerning this property which he so unjustly refuses to apply.

Given under my hand this day of , a. d. 18 .

H C W, Judge.

7. ORDER OF ARREST FOR EXAMINATION.

And now came the said A B, by E F, his attorney, and there-

upon his motion for the arrest and examination of the said C D
came on to be heard upon the motion of the said A B, and affidavits

in supjoort thereof, before the said Hon. H C W, judge of said Court

of Common Pleas, and it appearing, upon proof, to the satisfaction

of the said judge, that the said C D has property which he unjustly

refuses to apply toward the satisfaction of the judgment of the said

A B against him, the said C D, and that there is danger that the

said C D will leave this State (or, conceal himself) to avoid an exam-

ination touching his property, it is therefore ordered that the

sheriif of this county do cause the said C D to be arrested, if he be

found in his county, and forthwith brought before the said judge,

at his office, in the town of , in said county, then and there

to answer concerning his property.

Given under my hand this day of , a. d. 18 .

H C W, Judge.

This order, signed by the judge, is a sufficient warrant for the

arrest of the j^arty. The sheriff will indorse his return on it as

follows: "According to the command of the within order, I have

an-ested the within-named C D, and have him now here before the

Hon. H C W, judge as aforesaid, to answer according to law, this

day of . a. d. 18 ."

E S, Sheriff.
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8. PROCEEDINGS ON EXAMINATION.

The pai'ty being brought before the judge, he must submit to an

examination in the form already stated. On this issue other wit-

nesses may also be examined.

The examination may take place before the judge, or he may
order a reference to a referee agreed upon by the parties, or ap-

pointed by him to take and report the evidence. Section 472 seems

to authorize this reference, though section 461 seems to suppose

that the examination will proceed at once before the judge. But

this can not be, because the parties are to examine witnesses, and

of course must have time to procure their attendance.

But the judge can not make a reference until he has had the

hearing contemplated in section 461. There must be a trial to as-

certain whether the party is liable to examination and arrest ; and

on this issue the parties and other witnesses may be examined. It

is doubtful whether this examination need be reduced to writing,

though it had better be. The judge on this trial may dismiss the

party, or require him to give bail to attend from time to time for

examination before the judge, or a refieree, as shall be directed.

Before a judge should make this order, it should be perfectly clear

that the ]jart3^ is guilty of the charge alleged against him. A
debtor ought not to be held to bail for this purpose but in the

clearest case of fraud,

9. ENTRY OF APPEARANCE AND TRIAL, AND ORDER OF DISCHARGE.

And now, on this day of , a. d. 18 , came the said

A B, by E F, his attorney, and thereupon came the said C D, in

custody of the sheriff, under the former order made in this pro-

ceeding, and thereupon the motion of the said A B came on for hear-

ing before the said judge ; and after hearing the evidence adduced

and arguments of counsel, it is considered that there was no danger

of the said C D leaving the State to avoid an examination touch-

ing his property, (or, that the said C D has no property which he

unjustly refuses to apply to the judgment of the said A B against

him, the said CD;) it is therefore ordered that the said C D be

discharged, and that the said A B pay the costs of this pro-

ceeding.

10. ENTRY OF APPEARANCE, AND ORDER FOR FURTHER EXAMINATION.

And now, on this ' day of , A. d. 18 , came the said

A B, by E F, his attorney, and thereupon came the said C D, in

VOL. II—25
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custody of the sheriff, under the former order made in this pro-

ceeding, and thereupon the motion of the said A B came on for hear-

ing before the said judge ; and after hearing the evidence adduced

and arguments of counsel, it is considered that the said C D has

property which he unjustly refuses to apply to the satisfiaction of

the said judgment of the said A B against him, the said C D, and

that there is danger of the said C D leaving the State, (or, con-

cealing himself,) to avoid the examination concerning his said

property. It is therefore ordered that the said C D do enter into

an undertaking in the sum of dollars, with one or more

sureties, that he will fi'om time to time attend for examination be-

fore the said H C W, or any i^eferee, as shall be hereafter directed.

And thereupon the said C D, with L M and N O, his sureties, en-

tered into said undertaking, and was thereupon discharged from

arrest. And thereupon it is further ordered that this proceeding

be referred to W X, who is hereby appointed a referee, to take and

report the evidence touching the property of the said C D ; and it

is further ordered that the said W X report to the said judge the

evidence and facts so taken on the day of , a. d. 18 .

11. REPORT OP REFEREE.

According to the order heretofore made in this proceeding, on

the day of , a. ij. 18 , by the said Hon. H C W, judge,

to me directed, I have examined under oath the said C D, and all

witnesses produced by the said parties, and have reduced their

testimony to writing, and caused each witness to subsci'ibe his

name to that given by himself; which evidence, so reduced to

writing, is herewith returned.

Given under my hand this day of , a. d. 18 .

W X, Keferee.

It would seem from section 466, that the witnesses must be

Bworn before the judge, and the referee is a mere amanuensis to

reduce the testimony to writing. This section requires the evi-

dence, if taken before a referee, to be certified by the judge; all

the judge can certify to, is the swearing of the witnesses. This

seems an absurd provision if it is to have this ineaning, and we

can see no other to it.
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12. CERTIFICATE OP JUDGE TO DEPOSITIONS.

I, H C W, judge of the Court of Common Pleas for said county

of , do hereby certify that the above witnesses, whose names

are subscribed to the above-wi'itten testimony, were by me, before

being so examined, duly sworn to testify the truth, the whole

truth, and nothing but the truth in the said matter in hearing, and

that said testimony was taken before the said W X, as referee, by

me duly appointed.

Given under my hand this day of ,
a. d. 18 .

H C W, Judge.

It may be possible that this section only means that the judge

shall affix his certificate to the depositions, merely to identify

them. If this construction is given to the code, (and it ought to

be, if possible,) then the certificate will be like the following

:

I, H C W, hereby certify that the above depositions were re-

turned to me by the said W X, referee, appointed by me to take

testimony in this proceeding, on the day of
,
A. D. 18 ,

as being the testimony taken under that order.

Given under my hand this day of ,
a. d. 18 .

H C \^, Judge.

When the case is fully presented, the judge can make the neces-

sary orders* for the application of any property obtained to the

judgment. This can be done by appointing a receiver to take

charge of the same, collect money on notes, sell property, etc.

The sheriff may be appointed. The power to sell land can not be

exercised with any hope of making a good title. These orders can

be easily made.

13. APPOINTMENT OF RECEIVER.

On motion of the said A B, by E F, his attorney, it is ordered by

the said judge that L M be, and he is hereby, appointed receiver

m this proceeding, and is hereby directed to take possession of the

propei'ty of the said C D, and sell and dispose of the same at pub-

lic sale, as upon execution ; and he is further directed to collect all

notes and accounts of the said C D, and apply the same, first to

pay costs, and secondly to the judgment of the said A B, under the

direction of the said judge.
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The receiver is required to give surety in such sura as the judge

shall demand. The sheriff may be appointed, when no security

is required. The receiver will, of course, report his proceedings

to the judge.

14. MINUTES TO BE KEPT BY JUDGE.

These will be a history of the case, containing a copy of all or-

ders, entries, etc. It may begin as follows

:

The State of Ohio, County, ss.

Proceeding had before me, H C W, one of the judges of the

Court of Common Pleas, within and for the said county of
,

on the application of A B, and against C D, to obtain the exam-

ination of the said C D concerning his property.

This day of , a. d. 18 , came the said A B, and filed

his written motion against the said C D ; and thereupon the fol-

lowing order was made, to wit, (here copy the order, etc., and so on

through the whole history of the case, after the manner of a record in

court.

15. CERTIFICATE TO BE ATTACHED.

I, H C "W, judge of said court of Common Pleas, hereby certify

that the above is a true record of the proceedings had in the above

matter before me. with the motions, affidavits, and evidence, and

all other documents used in the case,, hereto attached, and of all

orders made therein.

Given under my hand, this day of , A. d. 18 .

H C W, Judge.

PKOCEEDINGS AGAINST DEBTORS OF THE EXECUTION
DEBTOE.

Sec. 464. This section provides, that after the issue or return of

an execution, the debtors of an execution debtor may be cited be-

fore a judge, and be examined touching the debts so due by them,

or of any property of the judgment debtor that may be in their

possession. To authorize this order, there must \)q proof, by affi-

davits, showing the judgment and execution ; that the debtor has

not property liable to execution sufficient to satisfy the judgment,

and that a person named is indebted to him, or has his property

in his possession. Then an order may be made, requiring that

person to appear before the judge, and answer touching such prop-
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erty. Under this inquiry, no questions can be asked not relating

to the specific property crabrticed in the motion.

This section does not authorize the examination of any one but

the person cited. If he denies that he has property, or that he is

indebted, there is an end of all further inquiry, since no disputes

as to title can be tried in this anomalous proceeding. The courts

of New York have held that, under this section, no witnesses

could be examined, no disputed fact passed upon, no order to apply

property made. Unless the debt is admitted, and voluntarily paid,

this inquiry must be fruitless.

In The People /•. Ilulbert, 1 Code, N. S., 77, it was held that

the judge had no right to try the disputed claim. The claim alone

of a person alleged to have property of the judgment debtor, ter-

minates the x-ight to relief as against him under these proceedings,

and no examination can be had for the purpose of defeating such

claim. The claimant may be required to state the measure, but

not the nature of his title. Van Wyck v. Bradley, 3 Code, 157.

So the inquiry is limited to the property the judgment debtor owns,

lb. In proceedings under this section, there is no provision for

the application of the property of the debtor to the payment of

the judgment, as provided by section 292 (Ohio Code, sees. 460

and 461). Kemp v. Harding, 4 Pr. 178. Neither is there any pro-

vision for an examination as to the property of the judgment

debtor at large. lb. Nor is there any authority to appoint a re-

ceiver on proceedings under this section (464) as under sections

460 and 461 ; so held by Clark, J., in an unreported case. Code of

N. Y. (ed. 1855) 455, note D.

The affidavit to obtain this order will, of course, be like those in

the other cases, and must show what is stated above.

How many Remedies.

There seems to be three separate proceedings provided for :

—

1. A simple examination of the debtor concerning his property,

under section 459.

2. A forced examination and application of property under pro-

ceedings had under sections 460 and 461. In such proceedings,

witnesses may be examined, property in general may be inquired

after, a receiver may be appointed, and equities in land even sold,

and property applied generally upon the judgment.

3. Under section 464, an inquiry may be made of a person or

persons as to his or her indebtedness to the defendant in execution.
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The inquiry here is limited in its scope to the person cited, and no

forced application af property can, in this case, be made.

The creditor can pursue either one of these remedies, as he is

advised he has a right to do. He can not pursue more than one at

a time. If ho proceed under sections 460 and 4G1, he can not pro-

ceed afterward under the others, as this proceeding includes all

that can be obtained in either or both of the others, and more too.

16. CAPIAS ON A JUDGMENT.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

You are hereby commanded to take C D, if he shall be found in

your county, and him safely keep so that you have his body before

the Court of Common Pleas, within and for the said county of

, on the first day of their next term, to satisfy A B for the

sum of dollars and cents, which, by the judgment of the

said Court of Common Pleas at the term thereof, a. d. 18 ,

A B recovered against the said C D, with interest thereon from

the day of , a. d. 18 , (date ofjudgment,) until paid
;
and

have you then and there this writ, with your doings under it duly

indorsed thereon.

Witness my hand and the seal of the said Court of Common
Pleas, at the court-house in , on this day of ,

a. d.

18 .

Attest

:

J D, Clerk.

It is not necessary to state in an execution against the person,

the nature of the aetion. Fullerton v. Fitzgerald, 10 Pr. 37 ; 18

Barb. 441. Nor need the ground for its issue be stated. Hyatt v.

Eobinson, 15 Ohio, 372.

17. EXECUTION FOR THE POSSESSION OP LANDS, AND COLLECTION OP

MONEY.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting:

Whereas, A B, on the day of , a. d. 18 , in the Court

of Common Pleas, within and for the said county of , re-

covered against C D a judgment for the following lands and tene-

ments, to wit, {here describe them as in the petition,} situate in the

said county of ; and also for the sum of dollars and cents,

damages, and dollars and cents, costs of suit.
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Therefore we command you that, without delay, you cause the

said A B to have possession of the said hinds and tenements so re-

covered ; and that, without delay, you also cause to be levied of

the goods and chattels of the said C D, in your county, and for

want of goods and chattels, of the lands and tenements, in your

county, of the said C D, the said sum of dollars and cents,

the damages aforesaid, and dollars and cents, the costs

aforesaid, with interest thereon from the day of
,
a. d.

18 '

, until paid ; and in what manner you shall have executed

this writ, make appear to the said Court of Common Pleas, on the

first day of the next term thereof; and have you then and there

the damages and costs aforesaid, together with this writ.

Witness my hand, and the seal of the said Court of Common

Pleas, at the court-house in , on this day of ,
A. D.

18 .

Attest

:

J D, Clerk.

No execution but one against property is required to be returned

within sixty days. As to all others, there is nothing said about

the time of the return, and hence they will be returnable on the

first day of the terra of the court next after the date of them.

This execution' describes the lands, possession of which is de-

manded ; and hence there can be no uncertainty as to the premises

recovered, and of which the plaintiif is to be put into possession.

The sheriff's return will be that, in obedience to the command

of the within execution, he caused the said A B to have possession

of the lands in the execution described, on the day of
,

A. D. 18 . The return as to the collection of the money part of

the judgment will be the same as on any other execution.
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CHAPTER XXXVII.

CAUSES OF ACTION WHICH SUEYIVE, AND ABATE-
MENT OF ACTIONS.

Sec. 398. In addition to the causes of action which survive at

common law, causes of action for mesne profits, or for an injury to

real or personal estate, or for any deceit or fraud, shall also sur-

vive, and the action may be brought, notwithstanding the death of

the person entitled or liable to ihe same.

Sec 399. No action pending in any court shall abate by the

death of either or both the parties thereto, except an action for

libel, slander, malicious prosecution, assault, or assault and battery,

for a nuisance, or against a justice of the peace for misconduct in

office, which shall abate by the death of the defendant.

A mortgagee commenced proceedings against his mortgagor to

foreclose the mortgage. The plaintiff died before decree, leaving

a will, by which he appointed the mortgagor and another his ex-

ecutors. They both accepted the trust, and qualified. The court

held that the suit did not abate, and that as one of the executors

was the defendant in the case, a revivor could not be had at law
;

but that a bill in equity would lie by one executor against the

other, who was defendant in the action to revive said proceeding,

and prosecute the suit to final decree. McGregor v. McGregor,

35 N. Y. 218. AVright, J. :
" The only question really involved is,

whether one executor may sustain an action in a court of equity

against a co-executor, to compel payment of a debt, OMnng by the

latter to the testator? If he can, then the plaintiff's action to

continue the former action is properly brought. That such an ac-

tion may be maintained in a court of equity is abundantly estab-

lished by authority. Decker v. Miller, 2 Paige, 150; Smith v.

Lawrence, 11 lb. 20G ;
Wurts and Jenkins, Ex'rs, u. Jenkins, 11

Earb. 540. In Smith v. Lawrence, the chancellor said: 'In the

common-law courts, one executor or administrator can not bring

suit against his co-executor or co-administrator to recover a debt

which was due from the latter to the testator or intestate. . . .
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A court of equity, however, from its peculiar mode of administer-

ing justice, can settle the questions as to the fact of indebtedness

and as to the amount due from one of the executors of the estate

of which both are* trustees, whenever the decision of these ques-

tions becomes necessary, without changing the possession of the

fuiKl. And when the amount of such indebtedness is ascertained,

the court may make such disposition of the fund as justice and

equity may then require.'" Smith, J.: "More than a hundred

years ago it was said by Lord Hardwicke that where there are sev-

eral executors, and one of them is indebted to the testator, for

which he had given a security, by way of mortgage on his estate,

if the co-executors are apprehensive that he is insolvent, and that

the estate may prove a deficient security, the other executors may
bring a bill against him for a sale of the estate, although a bill to

foreclose would be improper, because the testator, having made him

an executor, gives him an interest in the mortgage." Lucas v.

Scale, 2 Atkyns, 56.

CHAPTER XXXVIII.

EBVIYOR OF ACTIONS.

Sec. 400. Where there are several plai ntiffs or defendants in an

action, and one of them dies, or his powers as a personal repre-

sentative cease, if the right of action survive to or against the re-

maining parties, the action may proceed ; the death of the party,

or the cessation of his powers, being stated on the record.

Sec. 401. Where one of several plaintiffs or defendants dies, or

his powers as a personal representative cease, if the cause of action

do not admit of survivorship, and the court is of opinion that the

merits of the controversy can be properlj^ determined, and the

principles applicable to the case fully settled, it may proceed to try

the same as between the remaining parties; but the judgmcnl

shall not prejudice any who Avere not parties at the time of the

trial.

Sec. 402. When one of the parties to an action dies, or his pow-

ers as a personal representative cease before the judgment, if the
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right of action survive in favor of or against his representatives or

successor, the action may be revived, and proceed in their names.

Sec. 403. The revivor shall be by a conditional order of the

court, if made in term, or by a judge thereof, if in vacation, that

the action be revived in the names of the representatives or suc-

cessor of the party who died, or whose powers ceased, and proceed

in favor of or against them.

Sec. 404. The order may be made on the motion of the adverse

party, or of the representatives or successor of the party who died,

or whose powers ceased, suggesting his death, or the cessation of

his powers, which, with the names and capacities of his represent-

atives or successor, shall be stated in the order.

Sec. 405. If the order is made by consent of the parties, the ac-

tion shall forthwith stand revived; and if not made by consent,

the order shall be served in the same manner, and returned within

the same time, as a summons, upon the party adverse to the one

making the motion ; and if sufficient cause be not shown against

the revivor, the action shall stand revived.

Sec. 406. When the plaintiff shall make an affidavit, that the

representatives of the defendant, or any of them in whose name

the action may be ordered to be revived, are non-residents of the

State, or have left the same to avoid the service of the order, or so

concealed themselves that the order can not be served upon them,

or that the names and residence of the heirs or devisees of the per-

son against whom the action may be ordered to be revived, or

some of them, are unknown to be affiant, a notice may be published

for six consecutive weeks, as provided by section 72, notifying

them to appear on a day therein named, not less than ten days

after the publication is complete, and show cause why the action

should not be revived against them; and if sufficient cause be not

shown to the contrary, the action shall stand revived.

Sec. 407. Upon the death of a plaintiff in an action, it may be

revived in the name of his representatives, to whom his right has

passed. Where his right has passed to his personal representatives,

the revivor shall be in his name ; where it has passed to his heirs

or devisees who could suppoi't the action if brought anew, the re-

vivor may be in their names.

Sec. 408. Upon the death of a defendant in an action, wherein

the right, or any part thereof, survives against his personal repre-

sentative, the revivor shall be against him ; and it may also be

aijainst the heirs or devisees of the defendant, or both, when the

right of action, or any part thereof, survives against them.
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Sec. 409. Upon the death of a defendant in an action for the re-

covery of real property only, or which concerns only his rights or

claims to such property, the action may be revived against his

heirs or devisees, or both, and an order therefor may be forthwith

made, in the manner directed in the preceding sections of this

title.

Sec. 410. An order to revive an action against the representa-

tives or successor of a defendant shall not be made, without the

consent of such representatives or successor, unless in one year

from the time it could have been first made.

Sec. 411. An order to revive an action in the names of the rep-

resentatives or successor of a plaintiff, may be made forthwith, but

shall not be made without the consent of the defendant after the

expiration of one year from the time the order might have been

first made ; but where the defendant shall also have died, or his

powers have ceased in the meantime, the order of revivor on both

sides may be made in the period limited in the last section.

Sec. 412. When it appears to the court by aflBdavit, that either

party to an action has been dead, or where a party sues or is sued

as a personal representative, that his powers have ceased for a

period so long that the action can not be revived in the names of

his representatives, or successor, without the consent of both parties,

it shall order the action to be stricken from the docket.

Sec. 413. At any term of the court succeeding the death of the

plaintiff, while the action remains on the docket, the defendant

having given to the plaintiffs proper representatives, in whose

names the action might be revived, ten days' notice of the applica-

tion therefor, may have an order to strike the action from the

docket, and for costs against the estate of the plaintiff, unless the

action is forthwith revived.

Sec. 414. When, by the provisions of the preceding sections, an

action stands revived, the trial thereof shall not be postponed by

reason of the revivor, if the action would have stood for trial at

the term the revivor is complete, had no death or cessation of

powers taken place.

REVIVOR AND NEW PARTIES TO JUDGMENT.

Sec. 415. When a judgment is recovered against one or more

persons, jointly indebted upon contract, promissory note, or other

instrument in writing, those who were not originally summoned



1186. REVIVOR OF ACTIONS.

may be made parties to the judgment by action. Provided, how-

ever, an action may be brought upon any contract, promissory

note, or other instrument in writing, against any one or more of the

joint makers or joint obligors to any such contract, promissory

note, or other instrument in wi-iting, notwithstanding judgment

has been or may hereafter be obtained, in any court in any of the

States of this Union, other than the State of Ohio, against one or

more of said joint makers or obligors to any such conti-act, prom-

issory note, or other instrument, and said action shall proceed upon

said instruments, in all respects, as though no judgment had been

obtained against any one of the makers or obligors thereof Pro-

vided, further, that no action shall be maintained upon any such

obligation against any one against whom an action has been pros-

ecuted to final judgment.

Sec. 416. If either or both the parties die after judgment, and

before satisfaction thereof, their representatives, real or personal,

or both, as the case may require, may be made parties to the same,

in the same manner as is prescribed for reviving actions before

judgment; and such judgment may be rendered and execution

awarded, as might or ought to be given or awarded against the

representatives, real or personal, or both, of such deceased party.

Sec. 417. That if a judgment become dormant, it may be re-

vived in the same manner as is prescribed for reviving actions

before judgment, or by petition setting forth the judgment and

the amount due thereon, and asking that the same be revived

against the adverse party, on which petition a summons shall

issue, and be served and returned as iu other cases, and when
either party to such dormant judgment, his agent or attorney,

shall make an aflSdavit that the adverse party is a non-resident

of the State, and that such judgment remains unsatisfied, in

whole or in part, with a statement of the amount owing thereon,

a notice may be published for six consecutive weeks, as provided

by section 72, notifying him to appear at a day therein named,

not less than ten days after publication is complete, and show cause

why judgment shall not be revived against him; and if sufficient

cause be not shown to the contrary, the judgment shall stand re-

vived for the amount which the court shall find to remain due and

unsatisfied upon such judgment; provided, that in all cases wherein

service may be made by publication, personal service of a copy of

the summons may be made out of the State. The lien of the

judgment for the amount due shall be revived and operate ii-om

the entering of such additional order or the filing of such petition.
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In the case of Betts v. Garr, 2G N. Y. 383, the question of re-

vivor was discussed. Denio, C. J., says: " A party, who has re-

covered a judgment against another, has a general right to the

legal remedy of a writ of fieri facias ; but, where there has been

such delay as was suffered in this case, he is obliged to obtain leave

of the court, upon an application made upon notice to the judg-

ment debtor. Code, sec. 284 (Ohio Code, sec. 417). After a delay

of five years from the judgment or from the return of an execu-

tion unsatisfied, the law indulges a presumption that the judg-

ment has been paid, released, or in some way discharged ;
and,

therefore, the debtor is afforded an opportunity of being heard be-

fore his property is exposed to be seized on the execution. If the

motion for leave to issue execution was an appeal to an equitable

jurisdiction, there would be reason in saying that the plaintiff

should not have the relief asked for, until he had paid the judg-

ment debtor whatever he might owe him on any other account

;

for, if the judgment debtor had brought an action on the judg-

ment, the statute of set-off would apply. But, as I have said, the

right to an execution is a legal one, if the judgment remains unim-

paired. A counter-demand of the judgment debtor is not an im-

peachment of the validity or force of the judgment, whether such

counter-demand has itself been reduced to judgment or not. There

is no strict legal right to set-off in such cases, for there is no suit

pending and undetermined, in which a set-off can be pleaded.

Courts of equity have a jurisdiction to compel judgments to be set

off; and the same remedy may be obtained by applying to the

equitable jurisdiction of the court, in which the judgments, or one

of them, were obtained. But the party against whom the set-off

is sought, must have an opportunity to answer. It may be that,

if called upon, he could show that the judgment, which it was de-

sired to set off was no longer in force. There was no application

in this case for leave to make the set-off; for aught that appears,

Martin is quite responsible, and has property subject to levy suf-

ficient to pay the judgments ; and, if such is the case, there seems

to be no reason why he should not be left to pay the judgments

against him in the ordinary course of justice, and to have his

remedy against his debtor in the same form. If Garr had shown

that he would be prejudiced by the payment of the judgment against

him, as, for instance, that his counter-judgment could not be collected,

on account of the insolvency of Martin, and that he had taken, or

was about to take, measures to enforce a set-off of so much of his

judgment as would satisfy the one which Martin had against him,
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it would, I presume, have been of course to suspend the actual

issuing of Martin's execution until such application could be de-

cided. But the denial of the motion without any set-off having

been made, or any application for such relief instituted or contem-

plated, seems to me to have been erroneous. The. parties are left

precisely where they were, the judgment of the moving party be-

ing still in full force, and yet he is denied the ordinary process pro-

vided by law for its enforcement." In this case, Martin moved to

revive a judgment of Betts v. Garr, as the assignee of Betts.

Garr showed that he was the owner, by assignment, of two judg-

ments recovered by Kanouse v. Martin, and wanted to set off his

judgments against Martin on his motion, as assignee of Betts, to

revive that judgment. The remedy was in equity by petition, as

there can be no set-off on a motion to revive.

In the case of Moore v. Hamilton, 44 IST. Y. 666, it was held that

in case of the death of a party to an action, after an order of ref-

erence and partial trial before the referee, if the action is revived,

the case proceeds in all respects as if the substituted party had

been in from the beginning ; the order of reference continues in

force and the proceedings already had are operative and valid.

In the case of Eobinson v. Kinney, 2 Kan. 184, it was held

erroneous to make a party not served a party to an erroneous judg-

ment. In this case the judgment was entered for an amount

larger than the plaintiff was entitled to at the time the judgment

was rendered, and this fact appeared on the face of the record.

The novel and anomalous provisions of section 427 (Ohio code, sec.

415) of the civil code, providing for making defendants, not served,

before judgment, parties thereto, are not aj^plicable to a case

where the effect would be to subject one, not a party to the original

suit, to an erroneous and excessive judgment. Bailey, J. :
" We

have not been able to find any authority directly in point as to

the section under consideration, but find it incidently considered

by the Superior Court of Cincinnati in the case of Leming & Co. u.

Burgoync & Knowlton, 1 Handy, 77. In that case it was held that

where judgment had been rendered against one of several defendants

served, that the plaintiff' might pi-oceed against those defendants

not served by another summons, but that the right so to proceed

was subject to the control and discretion of the court under sec-

tion 37 (qucere, 458 ?) of the Ohio code, (corresponding to section

381 of the Kansas code, and section 458 of the Ohio code,) and

that the court would exercise this control over the plaintiff's pro-
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ceedings in this mode, whenever it would inconvenience the ad-

ministration of justice or prejudice the opposite party."

FORMS.

1. DEATH OP A PARTY SUGGESTED, AND CONDITIONAL ORDER OP

REVIVAL.

A B, plaintiff, '\

vs. > Petition.

C D, defendant, j

This day came the said A B, and suggests that the said C D has

departed this life since the last continuance of the action, (or, if at

first term, since the commencement of this action, etc.,) and the

court being satisfied that such suggestion is true, order it to be

entered accordingly.

And thereupon, on motion of the said A B, and it being made to

appear that one E F has been duly appointed and qualified as ad-

ministrator of the estate of the said C D, it is ordered that the said

E F show cause by the first day of the next term of this court, (or,

by the day of , A. d. 18 ,) why the said action should

not stand revived in the name of the said E F as such adminis-

trator.

A copy of this must be served on the administrator in the same

manner as a summons.

2. ORDER OP REVIVAL.

And now comes the said A B, by his attorney, and it appearing

that the said order heretofore made in this action has been duly

served on the said E F, and no cause being shown to the contrary,

it is ordered that the said action stand revived in the name of the

said E F, as administrator of the said C D, deceased.

3. VOLUNTARY APPEARANCE.

This day came E F, and suggests here to the court that the said

A B has departed this life since the commencement (or, last continu-

ance) of this action, and that the said E F has been duly appointed

and qualified as administrator of the estate of the said A B, and

the coui-t being satisfied of the truth of such suggestion, do, on

motion of the said E F, order that the said action do stand revived
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in the name of the said E F, and tliat the said E P be permitted

to j)rosecute the same as such administrator.

4. REVIVOR OP JUDGMENT V. ADMINISTRATOR.

And now came the said A B, plaintiff, and represents to the

court that the judgment heretofore entered in this action in this

coui't, at its term, A. d. 18 , in favor of the said A B, against

the said C D, for the sum of $ , debt, (or, damages,) and $ ,

costs of suit, has become dormant by the death of the said C D

;

and that one E F has been duly appointed and qualified as ad-

ministrator of the estate of the said CD; it is therefore ordered

that the said E F show cause by the first day of the next term of

this court, (or, on the day of , a. d. 18 ,) why the said

judgment of the said A B against the said C D should not stand

revived against the said E F, as administrator of the said C D,

deceased.

5. ORDER OF REVIVAL.

And now came the said A B, by his attorney, and it appearing

to the court that the order heretofore made in this action has been

duly served on the said E F, and no cause being shown to the con-

trary, it is ordered that the said judgment of the said A B against

the said C D, rendered at the term of this court for ^

debt (or, damages,) and $ , costs of suit, be and the same is

hereby revived against the said E F, as such administrator of the

said C D, deceased ; and that the said A B have his execution

against the said C F, as such administrator, to be levied of the

goods and chattels of the said C D at the time of his death, and

$ , his costs herein expended.

6. ORDER TO SHOW CAUSE WHY A DORMANT JUDGMENT SHOULD NOT

BE REVIVED.

On motion of the said A B, it is ordered that the said C D show
cause, by the first day of the next term of said Court of Common
Pleas, (or, on the day of , a. d. 18 , before the said Court

of Common Pleas now in session,) why the judgment heretofore

recovered in this court at its term, a. d. 18 , by the said

A B, against the said C D, for $ , debt (or, damages,) and

8 , costs of suit, should not be revived.



REVIVOR OP ACTIONS. 1191

7. ORDER OP REVIVAL,

And now came the said A B, by his attorney, and it appearing

that the said C D has been duly served with a copy of the former

order in this action, and no cause being shown to the contrary, it

is considered that the said judgment stand revived, and the said

plaintiff have his execution against the said C D for the said sum

of $ , his debt aforesaid, and $ , his costs aforesaid, accord-

ing to the force, form, and effect of the said recovery, and also for

his costs in this behalf expended, taxed to dollars and

cents.

The defense in these cases is simple. Nothing but payment can

meet a motion to revive a dormant judgment, unless it has been

dormant so long as to raise the presumption of payment, which

period is twenty years.

8. PETITION TO MAKE A PARTY NOT SERVED A PARTY TO THE

JUDGMENT.

The said A B, plaintiff, complains of the said C D, defendant,

for that heretofore, to wit, on the day of ,
a. d. 18 ,

he

commenced an action in this court against ,
and the said

C D, to recover the sum of $ ,
with interest from the day

of , A. D. 18 , on a certain promissory note given by the

said and said C D, and dated the day of ,
a. d.

18 , and thereby promising to pay to the said A B, or order, the

sum of S , on the day of , a. d. 18 , with interest

(^or, if not on interest, leave out the words " with interest ;") in which

action a summons was issued, and returned served on said
,

and not served on said C D, said C D not being found in this

county, and such proceedings were had in said action that after-

ward, to wit, at the term, a. d. 18 , of said court, the said

plaintiff recovered a judgment against the said (the parties

served) for the sum of 8 ,
together with his costs, taxed to $ ,

and that said judgment now remains in full force and effect in law

and is still unpaid and unsatisfied. The plaintiff, therefore, prays

that the said C D may be made a party defendant to said judgment

so rendered as aforesaid.

THOS. J, Attorney for Plaintiff.

Section 415 provides that a party not served may be made a

party to the judgment rendered by action. The old practice was

VOL. II—26
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that the party not served was made a party by scire facias; but the

petition is but a substitute for the old writ of scire facias, and the

law which governed that proceeding will now govern the proceed-

ings in this action.

In the case of Brazee and Carel, Ex'rs, v. Blake and Guy, Ex'rs, 5

Ohio, 340, 344, the court held that on a scire facias to make the

personal representative of a party to the suit, who died before

judgment, a party to the judgment, it is suflficicnt to set forth the

substance of the bond, on which the original action was instituted

;

and that non est factum is a material issue in such case ; but the

plaintiff need only prove that the decedent executed the bond, and

the judgment follows that his representative be made a party to

the judgment already rendered against the defendants surviving.

This ruling applies directly to this action under the code. An
answer, which denies the liability of the defendant, always presents

a material issue, since it shows that no judgment ought ever to

have been rendered against him ; but the amount of the liability is

fixed by the former judgment, whether the contract originally sued

on is one for the payment of a sum certain or sounds in damages.

He is to be made a. party to the judgment; hence there can be no

retrial of the case when once the liability is admitted. Hence the

only answer admissible is an answer which denies the liability or

the payment of the judgment.

9. REVIVOR OF DORMANT JUDGMENTS.

As to the revivor of dormant judgments, the present practice

does not change the law upon the subject. The motion and order

of court are a substitute for the former writ of scire facias, and the

same law is applicable to the new practice that applied to the writ

of scire facias. A scire facias to revive a judgment is only a con-

tinuation of the former suit, and is not an original proceeding ;
and

when a scire facias is issued to revive a judgment, the whole record

is before the court; and, if the defendant makes default, and no

payments appear upon the record, it is the duty of the court to

award execution for the amount of the original judgment. Wolf u.

Poundsford, 4 Ohio, 397. A misrecital of the former judgment

will render null the judgment of revivor. There is no new judg-

ment recovered on the scire facias issued to revive a dormant judg-

ment, but the old one is called into action. Norton v. Beaver, 5

Ohio, 178, 180. The scire facias need not aver that no execution

has been issued for the space of five years. 6 Ohio, 418, 420. A
scire facias will lie to revive a judgment against purviving defend-
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ants, and to make the administrator of a deceased defendant in the

judgment a party to the same, and to obtain an order for execution

against them all. Zanesville Canal and Manuf Co. v. Granger's

Adm'r and others, 7 Ohio (pt. 1), 165, 168. The scire facias must

show when the judgment was obtained, so that it may appear, by

lapse of time, to be dormant. Hough v. Norton, 9 Ohio, 45. Vide

also Waggoner v. Dubois, 19 Ohio, 67, 104. The taking a writ of

execution from the clerk's office by the judgment creditor or his

attorney, and returning the same to the clerk without a delivery to

the sheriff, is not the suing out of an execution so as to prevent the

judgment from becoming dormant. Kelley v. Vincent, 8 Ohio St.

415. The writ must be delivered to the sheriff'to complete the act

of suing out the same, or inclosed in a letter and deposited in the

post-office, directed to the sheriff; if it did not reach the sheriff till

the expiration of the five years, yet the delivery would date from

the time the deposit was made in the post-office. lb. 420.

10. JUDGMENT THAT A PARTY BE MADE DEPENDANT ON A DEFAULT.

And now came the said plaintiff, by T H, his attorney, and the

said defendant still failing to demur or answer, it is considered here

by the court that the said C D be and he is hereby made a party

defendant to the said judgment heretofore, to wit, at the terra,

A. D. 18 , of this court, rendered against the said parties (parties

served) for the sum of $ , and costs of suit, taxed to $ , and

that said plaintiff have a joint execution against said C D and
the other defendants to said judgment, as though the same had

been originally rendered against said C D, as well as against the

other defendants to said judgment, and also that said plaintiff re-

cover of said C D his costs in and about his suit in this behalf ex-

pended, taxed to 8 .

Section 417 (64 Ohio L. 236) provides that a dormant judgment

may be revived by petition. I here annex a form for such petition.

The judgment will, of course, be the same as on a motion to revive.

11. PETITION FOR REVIVOR.

The said
,
plaintiff, complains of* said , defendant, for

that at the term of this court, a d. 18 , the said plaintiff, by
the consideration of this court, recovered against the said defend-

ant (or, defendants,) a judgment for the sum of dollars and

cents, and also for S , for co'sts of suit; that said defend-

ant has not paid said judgment nor any part thereof (or, has paid
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on said judgment only the following sums, to wit, ,) and that

there is now due and unpaid thereon, the sum of $ , and that

said judgment is now dormant. The said plaintiff therefore prays

that said judgment may be revived for the said sum of $ , with

interest from the day of , a. d. 18 .

S N, Attorney for Plaintiff.

CHAPTER XXXIX.

EEAL ACTIONS.

I. In Equity.

Sec. 557. An action may bo brought by any person in posses-

sion, by himself or tenant, of real property, against any person

who claims an estate or interest therein adverse to him, for the

jjurpose of determining such adverse estate or interest. In all

actions brought for the recovery of purchase monej^ of real estate,

by vendor against vendee, it shall be competent for such vendee,

notwithstanding his continued possession, to set up, by way of

counter-claim, any breach of the covenants of title acquired by
him from the plaintiff, and to make any and all persons claiming

any adverse estate or interest therein parties to the cause ; and

upon the hearing he shall be entitled to recourse against the

plaintiff's demand [for] the present worth of any existing lien or

incumbrance thereon, and if the adverse estate or interest of the

said claimants shall be an estate in reversion or remainder, or con-

tingent upon a future event, the court may, at its discretion, re-

quire the vendee to surrender the possession to his vendor, upon
the repayment of so much of the purchase money as shall have

been paid thereon, with interest, or it may direct the payment of

the purchase money claimed in the action, upon the plaintiff's

giving bond in double the amount thereof, with two or more sure-

ties, to be approved by the court, for the repayment of the same,

with interest, if the defendant or his privities of contract shall

subsequently bo evicted by reason of said defect.
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This section, as now amended, contains two independent provis-

ions, which have no connection the one with the other: 1. A pro-

vision for a bill quia timet; 2. A provision for what is really a

counter-claim to a bill for the specific performance of a sale of real

estate by the vendor, in order to recover the purchase money.

This last clause should have been added to the law of counter-

claim. The petition, by vendor against vendee for purchase

money, has no semblance to a bill quia timet, filed by one in pos-

session; and on what theory the two provisions were hitched to-

gether no reasonable man can conjectui-e. This clause not only

applies to petitions in equity, but to actions on notes at law to re-

cover purchase money on the sale of real estate. The clause is,

that " in all actions brought for the recovery of the purchase money

of real estate by vendor against vendee," etc. This language is

broad enough to include actions at law as well as actions in equity,

where the object of the action is the purchase money for real es-

tate. There is here, too, a singular limitation ;
the parties to such

action must be the parties to the sale ; it must be an action, where

the vendor is plaintiff' and the vendee is defendant. An assign-

ment of the claim by the vendor and a suit in the name of the as-

signee, takes away the right to make this recoupment, as to the

answer of a counter-claim of this character. This amendment is

out of place, and is so narrowed down in its language, as to make

it all but worthless as a remedy, since a simple assignment by the

vendor can defeat it. It is useless to waste time on such blunder-

ing legislation.

But let us turn our attention to the first part of the statute,

which is the only one which is in place here. The first sentence

of the amended section is the same as the original section (sec.

557), and hence the notes on the original section are equally ap-

plicable to this.

Under the former statute, it was necessary to allege and show

that the plaintiff was vested with the legal title and had actual pos-

session of the land. A legal title, without actual possesion, or

actual possession without a legal title, would not entitle the com-

plainant to a decree. Clark v. Hubbard, 8 Ohio, 382; Douglas v.

Scott, 5 lb. 94 ; Douglas v. McCoy, 5 lb. 522 ; Marsh v. Eced, 10

Ohio, 347. But a bill of peace will not be sustained by one having

the legal against one having the equitable title. Wallace v. Porter,

14 Ohio, 272; Nolan v. Urmston, 18 lb. 273; Woodruff v. Robb,

19 lb. 212.

The present statute seems to change the law, and allows any one
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in possession of lands to file a bill against any one who sets up an

estate or interest adverse to his. What does this mean? Must

the estate set up be of the same nature? Must the party have a

fee, to contest with another setting up a fee? It would seem so;

because he must be the one holding the title, since the statute

speaks of his tenant. The title set up must be one which is ad-

verse or in opposition to the title of the one in possession. Hence,

the language being somewhat changed from the former statute, it

will be diflficult to give it any other construction. The plaintiff

must aver that he has the legal title and the possession, and that

the defendant is setting up that he has a legal title to it also. The

result of the suit will settle which has the best title, since the court

must find the title in the plaintiff, or it can not decree in his favor.

If there is any privitj- between the parties, then the petition must

be based on that ; as against heirs on a defective conveyance of

the ancestor, or against a vendor by vendee in possession.

There may be a construction possibly put ui^on this statute

broader than was that put upon the former one. That statute au-

thorized no one but him who had the legal title to file a bill

against one setting up an adverse title or claim. This section

seems to authorize any one in possession of lands, under any claim,

to file a petition against one who sets up a claim adverse to him.

The party must have a claim on which his possession rests ; and

against any one who, by an adverse claim, seeks to defeat his, he

may commence an action. Hence, one in possession under a lease

might institute an action against another setting up a prior lease

from the same lessor, and- in that way the better right might bo

judicially ascertained. So, too, one holding under a long lease

might be permitted b}^ action to challenge the claim of another to

dispossess him on a pretended legal title. There may be cases in

which a tenant might wish to ascertain the validity of an out-

standing title, even if his landlord was unwilling to do it.

It may be that this is the true construction, and that this section

authorizes him in possession under a fee simple or a less estate, to

contest the validity of any outstanding claim which may injur-

iously affect his interests in the j^rcmises. This is within the let-

ter of the code, and we can see no objection to giving this en-

larged scope to the statute. It can work no injury to any one,

and there may be cases where it will protect the interests of indi-

viduals and further the ends of justice.

In the case of EUithorpe v. Buch, 17 Ohio St. 72, the remedy

under this statute seems to have been somewhat extended, though
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the facts may have been such as not to imply this cnLargemcnt of

the remedy. The phiintiff averred that he was in possession of

lot No. 1, to fourteen acres of which Buch set up a claim, and

was cutting timber thereon. The defendant set up a title to, and

possession of lot N"o. 16, and avers that the disputed fourteen

acres are in that lot ; hence the question was one of boundary.

The court held, first, that the defendant did not make his objection

to the jurisdiction till the case was decided against him, and that

by his delay he had waived the objection ;
but Day, C. J., goes fur-

ther, and holds that this remedy is applicable to settle a disputed

boundary. I can hardly assent to so broad an application of the

statute. If the plaintiff owned, and was in possession of, the four-

teen acres, he had a complete remedy at law. An action of tres-

pass would be the appropriate remedy ; or, if the other party was in

possession, a real action under section 558 was the appropriate

remedy. In these actions the ptirtics are entitled to a trial by

jury, of which right the court can not deprive parties. As stated

by the judge, this remedy might be used to settle all disputed

questions of boundaries.

But this remedy wasgranted by courts of equity, because there

was no legal remedy. The party complaining being in possession,

he could maintain no action against one who simply set up a claim;

and it was equitable that the plaintiff should be able to compel

this party to show what his claim was, so that its validity might

be inquired into, and, if found to be baseless, this cloud upon his

title might be removed. But wherever the party setting up his

claim was guilty of an act of trespass on the disputed land, the

remedy at law was complete by action of trespass to ascertain

the validity of this asserted claim. There was, then, no necessity

to go into chancery.

In this case, then, if either of the parties committed what was

an act of trespass on the land, the one in legal possession of the

disputed land had his action of trespass, and hence a complete

remedy at law. The judge says that the remedy provided by sec-

tion 557 of the code is a continuation of that given by section 14

of the chancery practice act of 1831 ; and, so ftir as applied to this

case, is in harmony with the more ancient rules of equity juris-

prudence. Vide 1 Story's Eq., sees. 621, 622 ; 2 lb., sec. 860.

In the ease of Collins v. Collins, 19 Ohio St. 468, the court held

that a party in possession of land, claiming a fee-simple estate

therein, can not maintain an action, under section 557 of the code,

to quiet his title against persons claiming a remainder therein con-
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tingent upon the death of the plaintiff without issue, but who
claim no present or certain interest in the land.

" That rule does not forbid the maintenance of an action to re-

move a cloud uj)on a plaintiff's title, merely because such cloud

results from proceedings had for the collection of taxes. But, to

constitute a cloud which the court will interfere to remove, it must

ajDi^ear by the comjjlaint that it is prejudicial, and that it involves

the existence of some reason to apprehend injury, or that it is set

on foot and relied upon to the prejudice of the title." Where,

therefore, the so-called cloud or adverse claim has not even the aj)-

pearance of validity or substance, as where it appears on^the face

of the very documents or jDroceedings upon which the alleged

claimant must rely, and which he must produce, that there is no

legal validity in the claim, there is no ground for invoking the aid

of a court, for there is in truth no injury, and no ground for appre-

hension of injury. Ward v. Dewey, 16 N". Y. 519; Cox v. Clift, 2

N. Y. 118 ; Fleetwood o. City of New York, 2 Sandf 475 ;
Hatch v.

City of Buffalo, 38 N. Y. 27G ; Allen v. City of Buffalo, 39 N. Y.

386. Per Woodruff, J., in Crooke v. Andrews, 40 N. Y. 547. Vide

also Scott V. Onderdonk, 14 N. Y. 9 ; Heywood v. Buffalo, 14 N. Y.

534. These authorities relate to the question as to the extent a

court will go in prohibiting the collection of an illegal tax, which

is a lien on real estate.

To sustain an action under section 509 (Ohio, sec. 557) of the

civil code, the plaintiff must be shown to bo in actual possession,

either personal or by tenant, of the premises ; but an action to

quiet title may be brought by the holder of the legal title, when he

is not in possession, if the real estate for which he holds the title

is vacant. Where the real estate is vacant and unoccupied, the

plaintiff can not sustain an action to quiet title or possession, where

ho neither shows title in himself nor actual jjossession of the prem-

ises, either by himself or tenant. Eaton v. Giles, 5 Kansas, 24.

Per Kingman, C. J. "If his possession be disturbed by unlawful

intrusion, the remedy is 8imj)ly to recover the possession. If he

be in possession, and some other party, by setting up some adverse

claii^i thereto, renders his property less valuable, and his enjoy-

ment of it less complete and satisfactor}^ than his right, then he

may demand an investigation and determination of the validity

of this adverse claim.

"It has long been an established principle of the courts of chan-

cery to give relief to the holders of the legal title to real estate, where

some adverse claim existed, calculated to cast doubt or suspicion
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upon the title, or seriously embarrass the owner, either in main-

taining his rights or disposing of his property, whether such ad-

verse claim is quietly held or openly asserted. The section of our

code goes further, and authorizes the interposition of the courts in

cases where any person is in possession by himself or tenant,

to quiet his possession as against any imperfect or insufficient

claim of title. The language of the section, as well as the ob-

jects to be accomplished by it, seem alike to impel the mind to

the conclusion that the possession must be an actual and not a

mere constructive possession. Constructively, the owner of land

is as much in possession, where it is occupied by his tenant, as

when bj^ himself; and, if the possession mentioned in the section

was a mere constructive one, then these words, ' or tenant,' have

no significance ; but, by giving to the word ' possession ' its pri-

mary legal meaning of an actual possession, the words "or tenant"

become of importance, by extending the right to claim the inter-

position of the court one step beyond actual possession to that of a

tenant of the person. The section is not intended to give the right

to bring an action to quiet title, for that existed previously, but to

authorize an additional remedy to quiet the possession, and of ne-

cessity such possession must be an actual one.

" In Ohio, under a section of their laws that authorized suits to be

brought by the holder of the legal title in possession to settle and

determine adverse claims, it was held that the possession must be

an actual one (8 Ohio, 382) ; and this construction is adhered to

in that State under the same section of the code. See 17 Ohio St.

72. So it has been held in Missouri, under a similar statute (31

Mo. 333), and in New York (16 N. Y. 519). In these cases, the

plaintiff had not the legal title, nor was he in actual possession

;

consequently, did not bring himself within the conditions necessary

to institute an action, either to quiet title under the ancient, well-

settled principle of equity, or to quiet possession under the section

of our code. He alleges in his petition that he is the holder of the

legal title, and in peaceable possession of the lot. In his proof he

shows neither, and the court below very properly refused to grant

him the relief prayed for." Vide also Northup v. Komary, 6

Kansas, 240.

In the case of Allen v. Buffalo, 39 N. Y. 38G, the court held tliat

where a proceeding is void upon its face, or where, to show title,

evidence must be produced which will show the proceedings void,

such proceedings are no cloud upon the title to the land ; but where
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such proceedings arc prima fade evidence of title, a bill quia timet

will lie to remove such cloud : so, where an assessnient upon prop-

erty is improperly or irregularly made, and where a certificate of

sale of property, under such assessment, is made prima facie evi-

dence of title, such certificate of sale becomes a cloud upon the

title, and an action qaia timet will lie to remove it. Mason, J. :
"It

presents a case for equitable relief, the rule being that, where the

claim of the adverse claimant to the land is valid upon the face of

the instrument, or the proceedings sought to be set aside, and ex-

trinsic facts are necessary to be proved to establish the illegalit}?-

or invalidity, then a court of equity will interpose to remove the

cloud. Ward v. Dewey, 16 N. Y. 519, 522 ;
Scott v. Onderdonk, 14

lb. 9. And I am not able to distinguish the case of Scott v. Onder-

donk from the case at bar. It decides the very question presented

by this appeal, and I can not think it has been overruled by this

court. The case of Howell v. Buffalo should not be regarded as

overruling the case of Scott v. Onderdonk, as it certainly would

overturn the well-settled rule in equity, and overrule a long line

of decisions in this State, without reviewing or. considering them

;

and, as the case has been withheld from the reports, we ought to

follow the case of Scott v. Onderdonk, which is sound, and fully

sustained by prior cases. Donio, C. J., in the case of Scott v. On-

derdonk, 14 N. Y. 9, says :
' Besides these cases, there is a princi-

ple of equity, which remains in force, notwithstanding the con-

fusion of remedies, by which a person may in certain cases insti-

tute a suit to remove a claim, which is a cloud upon the title to his

property.' Hamilton v. Cummings, 1 Johns. Ch. 517 ; Story's Eq.,

sec. 700, and seq. Tide also Cox v. Clift, 2 Comstock, 118
;
Van

Doren v. Kew York, 9 Paige, 388 ; The Mayor, etc., of Brooklyn v.

Merserole, 26 Wend. 132; Wood v. Secley, 32 N. Y. 105.

" These authorities show that, wherever a person sets up a claim

to the land of another in possession thereof, which may cast a cloud

o^ doubt upon his title, he may, before the assertion of that claim

at law, institute a suit against the party setting up the claim, and

have its validity settled. The reason of the rule is stated to bo

that, though the claimant does not make his assertion of a claim

by an action, yet the claim itself is an injury to his property; and

also that, by being compelled to wait until the claimant sees fit to

sue, he may lose his evidence, and thereby be rendered unable to

contest successfully the claim. If, however, the claim rests on

written or record evidence, and the claim is void on the face of the
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paper or record, then there is no necessity for a suit, and a court

of equity will not interfere ; the i*emedy is complete at law, when-

ever the claim is asserted."

II. At Law.

Sec. 558. In a petition in a real action, it is sufficient to state that

the plaintiff has a legal estate in the demanded premises, and is

entitled to the possession thereof, and that the defendant unlawfully

keeps him out of the possession.

The Petition.

Under this section it is necessary for the plaintiff to set forth

the qauntum of interest he has in the premises : whether it is in

an estate in fee, for years, or for life ; and if for years, when it will

terminate. This may be shown by averring that he has a legal es-

tate therein for ten years from the day of ,
a. d. 18 .

Such an averment as this will show just the estate he has in the

premises. He must thus describe his estate, but he need not state

how the estate is derived ; that is a matter of proof

The petition, too, must describe the premises sought to be re-

covered by metes and bounds, or by some other such pertinent de-

scription as will identify the lands, as clearly as it is required to

be done in the deed. The description must be such that from it

the land demanded can be found and recognized by the officer,

when he comes to deliver possession. The indefinite description,

sufficient in the former action of ejectment, will no longer answer;

the pleader is now forced to know precisely what his claim is and

its extent. This will be difficult in actions brought to settle a dis-

puted boundary ; still the pleader must settle down upon the pre-

cise extent of his own claim, and run the chance, if he mistakes

his rights, of obtaining leave to make hjs claim on papei' corre-

spond with the claim proved at the trial. It will therefore often

be necessary to procure a survey of the disputed territorj^, before

venturing to institute an action, unless a party is willing to run

the risk of having to pay all the costs of an action in which he has

substantially succeeded, in order to avoid the effect of even a slight

discrepancy between the premises described in the petition and

those proved by the evidence on the trial. They must correspond,

or a recovery can not be had. Hence it is of the highest impor-

tance that the petition should describe accurately the premises
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sought to be recovered ; that the description should cover neither

more nor less than the land, of which the evidence will show the

j)laintiff 8 right of recovery. The decisions in relation to the suf-

ficiency of the descriptions of lands sold for taxes, as well as those

relating to deeds, will fully serve to illustrate and expound the

kind and degree of certainty which will be required in a petition

in a real action under the code. It is useless to cite them, as they

can be found all arranged in any good digest.

In an action by one tenant in common against his co-tenant, the

petition must state that plaintiff is seized of a certain share of

the premises in common with the defendant, and that defend-

ant keeps the plaintiff out of possession, and has denied the plaint-

iflfs right to any part of the same, or has done some act amounting

to such denial ; as if one tenant in common keeps another out by

force, or refuses to him any use of the common land. This is

equivalent to denying the plaintiff's title.

It is essential that the entire description should be found in the

petition. In a deed an imperfect description may be helped out

by a reference to another deed, but no such reference can be made

in a pleading. In section 126 it is provided that " in an action for

the recovery of real property, it shall be described with such con-

venient certainty as will enable an officer holding an execution to

identify it." Nothing will answer this language but such a de-

scription as is required in listing the description of lands for taxa-

tion, or in a deed, where there is no reference to any other docu-

ment ; it must be such a description that from it a surveyor could

run off the land, and ascertain its boundaries. To identify the

land is to ascertain its exact lines of boundary, so that the officer

may deliver possession of the same land which is demanded in the

petition. It is not sufficient to describe it as a strip about five rods

in width from off the west side of a certain lot ; under such a de-

scription no exact line is given : it may be either over or under

five rods in width, and comply with such language. The line is

not certain ; it may be here or there, and no officer could be cer-

tain of the line by which the strip was to be bounded on one side.

There is difficulty in framing a petition in this respect, but no more

than there is in drawing a deed where the lands have to be de-

scribed in the deed. So long as the lots are parts of a United

States survey in its regular subdivision, there is no difficulty
;
but

where lands become subdivided to a great extent, it becomes im-

possible to describe it by a statement of a distinct portion of a

survey. In this case, the land may be described as in a certain
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part of a fraction or section, and its boundaries be identified by

naming the owners of the lands on its various sides ;
as, for instance,

ten acres in the southwest quarter of the southwest quarter of sec-

tion No. 1, T. 1, R. 1, and bounded as follows: on the north by

land of A B; on the east by land of C D ;
on the south by land

of E F ; and on the west by land of G H. This is a good descrip-

tion ; so is one which says one hundred acres off of the west side

of a certain quarter of a section or lot. In boundary disputes, it is

necessary to describe the portion of the lot the plaintiff claims the

defendant is in possession of. This can be done by saying a strip

so many rods wide off of such a side of a greater tract. The de-

scription should include all the plaintiff can claim, as he may re-

cover less land than he has demanded in his petition, but not more

than he demands. Nor, in reality, should more land be included

than the defendant can clearly be said to be in possession of. The

action in its nature must be for land of which the defendant is in

possession of. The averments of the petition show the necessity

of this ; the plaintiff must state his title to the land, and then aver

that he is entitled to the immediate possession thereof, but that

the defendant unlawfully keeps him out of the possession thereof.

The parties to the action are clearly indicated. The plaintiff or

plaintiffs must be the person or persons having the legal title to

the land ; all tenants in common must be made plaintiffs. The de-

fendant must be the person or persons in actual possession of the

land. The object is to obtain the possession, and hence the party

having the actual possession must be defendant, so he may be turned

out and plaintiff put in possession, if the plaintiff recovers. No

person can be expelled unless he w-as a party to the suit, and his

right to possession has been considered and decided against him.

If a tenant is in possession, the landlord can either be substituted

as defendant in place of his tenant, or he may defend the action

in the name of his tenant. In the case of Abeel v. Van Gilder,

36 N. Y. 513, the action was against both tenant and landlord. At

the close of the evidence, a motion was made for the discharge of

the landlord, and the dismissal of the complaint as to him, because

he was not, either at the time of demand or at the time of the

commencement of this suit, in the actual occupation of the prem-

ises. The motion was denied, and the court above sustained the

ruling, on the ground that the evidence showed him active in de-

fending his tenant and in preventing him from giving up the pos-

session. " He knowingly and purposely," say the court, " took

upon himself the burden of supporting his tenant's possession, and
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thus made the possession his own ; and, if wrongful, he was with

his tenant responsible therefor. 10 N. Y. 280; 12 Barb. 352; 12

N. Y. 580. Besides, he invited the action against himself, and is

not, therefore, at liberty to claim that the action is not well brought

against him. 9 Wend. 147 ; 3 Car. & Payne, 13G ; 8 Wend. 483.

After asserting that he was the man to whom the plaintiff might

look for redress, and putting forward his own title in support of

his tenant's possession, he must be deemed to have adopted the de-

fense, and can not be permitted to insist that he is an improper

party to the action."

This case shows clearly that the person in the actual possession

of the demanded j)remises is the necessary party to be defendant

;

nor can the holder of the fee be let in to defend only on his motion.

In this case ho took up the cause of his tenant, claimed to be the

proper party to sue, and bj^ this conduct was estopped from show-

ing that he was not in possession. So separate suits must be

brought against parties occupying severally certain portions of a

larger tract, to which the plaintiff claims title ; he can not bring

a joint action against them all, because each defendant is only in-

terested in the tract occupied by himself; there is no joint keep-

'

ing the plaintiff out of possession; each, is only responsible for

himself, and not for the acts of parties severall}^ occupying other

portions of the plaintiff's land. It needs no authority for so plain

a proposition. But, if they should be joined,- they must make the

question by demm'rer or answer ; for, if they go to trial on an an-

swer simply denying title in the plaintiff, the objection of the mis-

joinder of defendants is waived, and a joint judgment may be ren-

rered against all of the defendants to recover the land, of which

all are in possession. Fosgate v. Herkimer Manuf. Co., 12 N. Y.

580.
The Answer.

The answer must either deny the plaintiff's title, or that the de-

fendant unlawfully keeps him out of the possession. The code

seems to assume that both defenses can not be set up together, and

that the setting up of one is the admission of the other. The de-

fendant, therefore, must either deny the title, which admits him-

self in possession, or he must deny the detention, which admits the

title of the plaintiff. On the issue of unlawful detention, there-

fore, the dispute is limited to a single fact—Did the defendant un-

lawfully keep the plaintiff out of jiossession ? If the plaintiff avers

a fee, and the defendant has a lease unexpired, he may plead that

he did not unlawfully detain ; and ho must succeed if, admitting
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the title of the plaintiff, he can show a right of possession in oppo-

sition to that title. Hence tenants must plead the latter plea, and

show their derivative title as an answer to the unlawful detention.

Sec. 561. If the plaintiff's title has run out before the trial, he

shall not be permitted to recover the possession ; but he shall re-

cover for the use of the property during the time he was entitled

to possession. The jury must find the averment of title to be true
;

but the lapse of it will be shown, if the petition shows its extent.

If it does not do this, then the jury must find the fact, and assess

daraajres for the unlawful detention thereof.

The question has been propounded, whether, to a real action, the

defendant can set up an equitable one, by way of counter-claim, in

order to defeat a recovery. We have, in a previous part of this

work, expressed our opinion against the existence of any such

right under the code; and the more we reflect upon the question,

the more full}- are we confirmed in the correctness of that opinion

in the construction of the code. We have no design to go over

that argument again.

But the question arises here again under a different aspect. The

code allows a defendant in a real action to deny that he unlawfully

detains the possession of the premises from the plaintiff. This

plea admits the plaintiff's title, but denies his right to the imme-

diate possession. The plaintiff's right to the immediate possession

is here put in issue, and it would seem to follow that the defend-

ant might offer any evidence which shows his right to retain pos-

session, not inconsistent with his admission of title in the plaintiff.

For instance : Can there be any doubt that, under this issue, the

defendant might offer in evidence a lease from the plaintiff not yet

expired? The code assumes that all defenses, in real actions, are

to be made under one of two issues : First. A denial of title in the

plaintiff. Secondly. That he does not unlawfully keep him out of

possession. If the plaintiff then avers a title in fee, a lessee can

not safely deny it, because it is true : hence he must defend under

the plea that he does not unlawfully keep the plaintiff out of pos-

session ; and, under this plea, his lease will prove that he does not

so keep him out of possession.

It will be admitted that this defense can be made whenever the

tenant shows a legal estate, for a term of .years, in the land; but

it will be said that he can not set up an equitable right to the pos-

session against a legal title ; and it was so held under our former

practice. Spencer's Lessee v. Mackerel, 2 Ohio, 263. But why did

this rule prevail? Simply because a court of law did not take
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notice of any svich title

—

could not take notice of any such title.

For a court of law no such title existed ;
it was the mere creature

of a court of equity, and could only there be considered, recognized,

and passed upon. Hence there was an insuperable difficulty in

giving effect, in a court of law, to a right which existed by virtue

of a law of which such a court could not take notice. Hence,

parties having equitable titles, if they wished the benefit of them,

must have gone to that court where alone such rights and titles

were recognized and enforced.

But is it so now? The code abolishes all distinction between

law and equity, and declares one and the other to be equally law,

and binding as such, and requires the same tribunals to administer

the one law as the other, and to recognize and enforce rights ac-

quired under both. In this respect, all is now law, all is now

equity; and hence legal rights must be held to be modified and

restrained by equitable rights ; or, in other words, we must now

look to the exact rights of the parties, and to their whole rights.

The court is no longer legally incapable of recognizing what has

heretofore been called equitable rights, nor can it decide a case on

what it calls legal rights, when it sees that the equitable rights

between the parties require a different determination.

Such, then, being the state of the law and its administration,

let us see what the rights of the parties are, where one holds the

legal title, and another an equitable one. Are these rights to be

ascertained and settled by a consideration of only one-half of the

law which fixes them? Or, are their mutual rights to be ascer-

tained by a consideration of the whole law ? We think the latter

is the correct mode of looking at them. What, then, are the

mutual rights of vendor and vendee, under a subsisting contract

of sale and purchase of real estate? These rights, of course, must

be settled by the contract. The vendor has the legal title, and the

vendee has, under his contract, a right to the occupation of the

premises, so long as his contract continues a subsisting contract.

I here assume that the vendee has been put in possession, and, by

the contract, is entitled to remain in possession. Such, then, are

the rights of the parties by the law, as recognized by the court try-

ing the action. Now, then, can one dcfeiiding uiKku- such a con-

tract bo turned out of possession by one holding the legal title?

We think not. Such a contract shows that the defendant does not

unlawfully keep the plaintiff out of possession ; but that his posses-

sion is perfectly lawful as against the plaintiff. If the partj^ has

forfeited his contract, or if the vendor has rescinded it, then the



REAL ACTIONS. 1207

defendant has no longer a right to the possession, and the plaintiff

would be entitled to recover. The defendant must have a sub-

sisting contract, and, under that contract, a present right of occu-

pation, in order to make a successful defense. When, therefore,

the defendant has proved his contract, and possession under it,

the plaintiff may undoubtedly show that the contract has been for-

feited or rescinded, or in any other way legally put an end to.

This, of course, would be a full answer to the defense, and prove

that the defendant's possession had ceased to be lawful, and had

become unlawful.

It is submitted, as the law now is, that there are no other rights

between the parties than the rights growing out of the contract-

The plaintiff has clearly a cause of action under that ; and can

there be more than one cause of action in relation to this same

property, and between these parties? The plaintiff has a legal

title, but the defendant has an equitable one ; and as both law and

equity are now blended, the rights of these parties to this ^jroperty

are settled by a combined view of the whole law; and by this

view of the law, the plaintiff has the legal title, the defendant the

right of possession, and either party a right to enforce the contract

in a court of justice. The plaintiff's legal title, then, gives him no

right to the possession, so long as the contract subsists ; and the

defendant's right of possession gives him no right to the legal title,

except on a performance of his contract. If the vendee fails to

perform, the vendor can rescind, according to well-settled law;

and if he does not choose to rescind on the terms of the law, then

he elects to waive a strict performance, and the contract remains

in full force.

Under these facts, the holder of the legal title has no right to

the immediate possession of the land ; and if he has no right to

the possession, then he has no right to bring a real action to re-

cover that possession. In his petition, he must aver that he has the

legal title, and that the defendant wrongfully keeps him out of posses-

sion. Now, a vendor holding the legal title can not truly state

that the defendant unlawfully keeps him out of possession, when

the defendant holds that possession bji his own act and contract.

Two things are necessary to maintain a real action—title and un-

lawful dispossession. In the case supposed, the unlawful dispos-

session does not exist; and hence the right of action does not

txist.

Tt would seem, therefore, that the plaintiff's right of action, and
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bis only right of action in such a case, was his action on the con-

tract to enforce its specific performance, so long as the same was

neither forfeited by its terms nor rescinded by the mutual acts of

the parties, or by the necessary acts on the part of the vendor, on

a failure to live up to the terms by the vendee. There seems no

good reason for holding that the vendor can pursue more than one

remedy on a reason which no longer exists ; and the reason of the

right having ceased to exist, the right or remedy should, with it,

also cease to exist.

With this view of the law admitted, the whole difficulty and un-

certainty about counter-claims in such cases is got rid of, and the

rights of all parties protected. Parties are compelled to resort to

their real rights, and are not permitted to maintain an action on

one view of their rights, when, under another view of them, they

are violating their contracts by doing it. This view of the law,

too, leaves legal titles just where, by law, they are left: it merely

asserts that equity and law are now one, and that a party's rights

of action now depend upon his rights as modified by this union of

law and equity; and his remedy must be adapted to his rights as

settled by this view of the law.

It is therefore submitted that in such a case the vendor's right

of action is upon his contract, and upon that alone ; that the right

ofaction, founded on his legal title, is merged in a new cause ofaction

arising out of the contract itself Nor is it an anomaly that a

right of action for one cause may be susiDcnded by a second con-

tract. A verbal contract, on a good consideration, to delay the

payment of a note after it falls due, suspends the right of action

on the note until the time of delay has elapsed ; and why may not

a right of action to recover real estate be suspended in a similar

way? Were a party in possession by wrong, and against whom
the holder of the legal title had a right of action, to contract for

the purchase of the legal title on time, and for the present posses-

sion, ought not this to be held an absolute bar, for the time, to his

previous right of action ? What difference between this and the

case on the note ? We can see none in the fact, that in the one

case the contract is about the possession of land, and in the other

on a promise to pay money.

Nor do we think that the fact of the contract's i-esting in parol

can make any difference, if there has been such a part pei-formance

as entitles the party to a specific performance of it. According to

the law of equity, this parol contract in part performed, is just as

binding as though evidenced by writing. Hence the right of the
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parties under it are the same as lliough it was a written contract,

and should be protected to the same extent. It is just as opera-

tive as a written contract to suspend the vendor's right to posses-

sion, according to the law as formerly administered in a court of

equity ; and if all distinction between law and equity is abolished,

then his equitable rights to possession become as binding in a court

of justice as the legal rights of the vendor: and as the legal rights

of the vendor are restrained by the equitable rights of the vendee,

the vendor must hold and enjoy his legal title as modified and

restrained by the vendee's equitable one; and both parties are

thus referred to an action on the contract, as the only subsisting

ground of action between them.

I have nothing to change in what I wrote in the first edition as

to the action for the recovery of real property. The action is ap-

plicable only in cases where there is a contention between two par-

ties as to the fact in whom is vested the title to the disputed prem-

ises. There are but two questions that can be raised in a real

action : 1. Has the plaintiff the title he avers? 2. If he has, has

he a right to the immediate possession of the premises ? Hence

there are but two answers that are admissible in a real action

:

1. A denial of the plaintiff's title ; 2. That the defendant does not

unlawfully keep him, the plaintiff, out of the possession of the

premises. Under the first issue, all evidence tending to show title

in or out of the plaintiff is admissible ; and this may be done by

showing title in the defendant or in a stranger. The same evidence

is admissible under this issue that was admissible in the former ac-

tion of ejectment. There is no necessity of pleading any special

matter, as any matter which, when plead, would defeat the plaint-

iff's right of recovery, is competent under this general denial of

title in the plaintiff. A party who undertakes to plead any matter

specially, narrows his defense to the matter stated in his answer,

and precludes himself from attacking the plaintiff's title, if any of

his deed should be found to be defective.

Under the issue that the defendant does not wrongfully detain

the possession from the plaintiff, any evidence may be offered

tending to show, while admitting title in the plaintiff, that the

defendant has then a legal right to the possession as against the

plaintiff. For this purpose, the defendant may show a lease unex-

pired, under which he is in possession; a contract of purchase still

existing, under which he entered ; or any other fact which shows

that, in equity, he is entitled to hold his occupation as against the
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plaintiff. Equitable defenses can be set up under this last issue as

well as in other actions.

This question came up in the case of Crary v. Goodman, 12 N.

Y. 266, and the court held that in an action to recover the posses-

sion of real estate, founded upon the legal title held by the plaintiff,

the defendant may allege and prove, as a defense, that he is equita-

bly the owner of the premises, and entitled to a conveyance

thereof Johnson, J. :
" The question in an action is not whether

the plaintiff has a legal right or an equitable right, or the defend-

ant a legal or equitable defense against the plaintiff's claim, bv\t

whether, according to the whole law of the land, ajtplicable to the

case, the plaintiff makes out the right, which he seeks to establish,

or the defendant shows that the plaintiff ought not to have the

relief sought for."

This decision is in harmony with the construction contended for

in this work. This is a defense to the real action, but it leaves the

remedy in equity in full force. The vendor can still file his peti-

tion as vendor against the vendee or his assignee, and compel the

payment of the purchase money or a sale of the land. This equita-

ble defense is simply a defense to the real action. It does not

modify or change the equitable rights between the parties. He

has misconceived his remedy. He should have filed his bill in

equity to compel a specific performance of the contract.

But there is a class of cases where there may be an equity, and

yet not a defense to a real action. This is the case where the title

is in one, and another person claims a resulting trust in the land.

This question came up for consideration in the county of Meigs, in

1858, in the case of Watkins et al. v. Kussell French. On the trial,

the defendant offered to prove that one Monroe French was his

son ; that said premises were purchased and paid for by said de-

fendant, and the title taken in his son's name for the use of the

defendant. To this evidence the plaintiffs objected, which objec-

tion was sustained by the court. The opinion then given was as

follows

:

Nash, J. : " The code provides that equitable defense may be in-

terposed in all actions ; and the question now presented is, whether

the evidence offered presents an equitable defense? The facts of-

fered to be proved show a resulting trust in the defendant, a right

in equity to have thjs land conveyed to him ; but this right is one

thing, and a defense to this action is another. Where there is a

subsisting contract between the parties, upon which either party

may maintain an action, as between vendor and yendee, then the
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tenant may set up this contract to defeat a right to recover the pos-

session of the land by the vendor, since the vendee is rightfully

in possession. It shows the plaintiff has misconceived his rem-

edy. He should sue for a specific execution of his contract. This

view of the law is presented in the Practice and Pleading, 655.

But in this case thei-e is no mutual rights of action independent of

the one now being presented. These plaintiffs can prosecute no

other action than- a real action. If, then, they are defeated in this

action, it is not because they have misconceived their remedy, but

because they have no right of action. Now, they have a right of

action, since the legal title is in them, unless the court shall hold

that the law regulating the conveyance of real estate is repealed

by the code ; for, if the defendant is allowed to defeat a recovery,

he does it without any title by deed : nor is any deed needed, since

a mere equity proved by parol becomes equal and superior to a

title evidenced by deed. Is it probable that the legislature in-

tended thus to throw titles to real estate open to all the uncertain-

ties incident to parol testimony ? If so, why is not the statute

regulating deeds and conveyances of real estate repealed ?

" The defense set up here is an equitable right to a conveyance,

not a contract on the part of the holder of the title for the posses-

sion of the land by the defendant; hence the defendant's right to

possession is a mere incident to his equity for a deed. It is a right

to possession when he shall have enforced his right in equity to a

conveyance. It is not like the case of vendor and vendee, where

the vendee is rightfully in possession, under a subsisting contract

with the plaintiff himself In such a case either party has a com-

plete remedy under the contract ; but in this case the plaintiffs

have no other remedy than a real action : nor does a recovery in

this action preclude the defendant from setting up and enforcing

his resulting trust in a future action, since in this action nothing is

decided outside of the legal title and its effect on the rights of the

parties in this action. The defendant's right is a right to a con-

veyance, not to the present possession of the land ;
that follows

the legal title, unless the holder of it has by contract deprived

himself of the immediate right to this possession. This evidence,

then, does not tend to prove a right to the possession of the prem-

ises in the defendant, the only fact here in issue ; nor does it tend

to prove that the plaintiffs have misconceived their remedy, since

this is the only remedy of which their rights admit. The defend-

ant may have a right of action founded upon his equity
;
but, be-

fore the facts upon which that right depends can be ottered in evi-
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dence, he must found an action upon them, and frame his petition

so as to put those facts in issue. It would be a 8urj)rise upon the

plaintiffs to allow such a claim to be set up in this action, since no

judgment for a conveyance can be rendered in favor of the defend-

ant. This is not matter of defense against the plaintiff's right of

action, but an independent right of action vested in the defendant.

The idea that a right of action in the defendant can be enforced

by way of answer, unless this right of action constitutes a counter-

claim or set-off, is nowhere countenanced by the code. The new
matter in an answer must constitute a defense, counter-claim, or

set-off. The evidence here offered constitutes neither a defense,

counter-claim, nor set-off; and hence it could not be set up in an

answer. Much less can it be offered in evidence without answer.

The right to set up a counter-claim does not apply to a real action.

The answer in such an action must either deny the title of the

plaintiff, or that the defendant wrongfully withholds the possession.

These are the only issues provided by the code in a real action

;

and can it be suj)posed that the legislature designed to permit such

a defense as this without even providing for placing it upon record?

I think not. The equity, which can be offered in evidence to defeat

a real action, must be such as shows the defendant rightfully in

possession under the plaintiff, by virtue of a subsisting contract,

and that the plaintiff has another remedy on that contract, suited

to the real rights between the parties ; but where the plaintiff has

no other remedy, then nothing can be admitted in evidence which

does not tend to disprove this title or show that the defendant

rightfully holds the possession under some lease or contract with

the holder of the legal title. In this case the evidence tends to

show that the plaintiffs are trustees of this title for the defendant.

The law provides a specific remedy between trustee and cestui que

trust, and that is by an action founded upon the trust ; except in

this mode, the cestui que trust has no right to dispute the legal title

of his trustee. Such being the opinion of the court, this evidence

must be excluded."

I see no reason for any change of opinion on this point, and be-

lieve it the true exposition of the code.

In the case of Wintermuto v. Montgomery, 11 Ohio St. 442,

Brinkcrhoff, J., says :
" In an action for the recovery of real prop-

erty, under the code, it is not necessary for a defendant, relying on
the statute of limitations, specially to set up the statute in his an-

swer. Code, sec. 559. This case shows tliat the court considered

the answers named in section 559 all the answers required in a real
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ixction. On the question of title, proof of an adverse possession

for twenty-one years is conclusive proof of a title in the defendant

—

just as conclusive as a complete paper title; hence it is compe-

tent evidence under an answer denying title in the plaintiff
:
and,

if this statute need not be pleaded specially, then no other an-

swer need t»e interposed other than the two provided for in sec-

tion 559.

The case of Simeon v. Schurck, 29 N. T. 598, shows that a bill

will lie, though the facts constitute an equitable defense to a real

action. In that action, land bought for the plaintiff was conveyed

to A, and A's creditors were seeking to sell the same on executions

against A. The court held that the plaintiff could sustain a peti-

tion in equity, as the equitable owner of the land, to enforce her

rights as such, and to restrain the prosecution of an ejectment suit

brought by parties claiming under a judgment against A. This

was the case of a resulting trust. The remark tliat it might be an

equitable defense to the action may be doubted. It is a mere

obiter dictum, as its decision was not necessary to a decision of the

case.

If, in such cases, the title is to be changed, it can only be done

by a bill in equity asking for that relief Though the real action

is defeated, still the plaintiff in that action retains the title to the

land, and it can be taken from him only through a bill in equity.

In Phillips V. Gorham, 17 N. Y. 270, it was held that a deed ob-

tained by fraud was assailable in equity under the code as much as

before. The judge seems to treat the action as a real action to re-

cover specific real property ; but the statement of the case shows

a case to vacate a deed obtained by fraud.

The Trial.

There is an order, necessary often to be observed, on the trial

of a real action. The plaintiff must, in the first place, make out

a case in evidence, which, if unanswered, will show his right to

recover ; he must show a title in himself, such as he has averred

in his petition, and that the defendant is in possession of the prem-

ises demanded, holding them under a claim of title adverse to his.

But when he has made out this prima facie case, the defendant may

destroy its effect by showing a better title in himself; and then the

plaintiff must, if he can, show a title running back, beyond that

shown by the defendant, and superseding it. In this way the ver-

dict will belong to the party showing a title in himself, which
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overrides and supersedes all the other titles, which have been pre-

sented in the case.

There is one fact, which lies at the foundation of every title,

save a paper title, which runs back to a United States patent

;

and this important fact is that of ijossession. Possession in one is

prima facie evidence of title in the occupant. Where there is a link

missing in the paper chain of title, this is often the only starting-

point a party has to make out his title. If A is in possession and

is sued by B to recover the possession of the land, B may start by

showing C in possession before A and a title derived from him to

B, the plaintiff. A prior possession is presumptive evidence of

title, and, unexplained or uncontradicted, was, it is said, a sufficient

title to recover on in ejectment against a mere intruder. Ludlow

V. McBride, 3 Ohio, 240 ; Same v. Barr, 3 lb. 388 ; Newman v.

Cincinnati, 18 Ohio, 323. Therefore, actual prior possession by

an ancestor, or actual possession of lands remaining uncultivated

and in woods by an ancestor, claiming as owner, was sufficient to

enable the heir to recover in ejectment against a subsequent pos-

session of less than twenty-one years, under an alleged purchase

from administrators of such ancestor. Ludlow v. McBride, 3 Ohio,

240 ; Same v. Barr, 3 lb. 388.

AVhere a plaintiff, after proving his prior possessory title, rested,

and the defendant then showed a paper title in himself and

rested ; and the plaintiff then showed a better paper title than the

defendant's in a third person and stranger, but in no way con-

nected himself with it, excepting the proof of possession, he could

not recover. The prior possession of the plaintiff, unless continued

until the statute of limitations comes in aid of it, will not raise the

presumption that he has a deed from such third person and stranger.

Ludlow V. Barr, 3 Ohio, 388.

The fact of possession is open to parol evidence to explain its

nature, when that possession is not connected with any written

title. A party may show by parol or other evidence that his pos-

session is a continuation of a prior possession in another, under

whom he claims. Devacht v. Newsom, 3 Ohio, 57.

So where the plaintiff shows a deed to himself and possession

under it, the defendant, under a plea that he docs not unlawfully

keep the plaintiff out of possession, may show that he is lawfully

entitled to the possession under a subsisting written or parol con-

tract of sale, or he may show he is in possession under an un-

expired lease.

The defendant may often give in evidence a deed, which is void
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in fact, or from one having no title to explain tbc character and ex-

tent of his possession ; one being in possession of a part of a larger

tract, if in under a deed conveying to him the whole tract, his

possession is in law co-extensive with his deed ; whereas, if in pos-

session without a deed, his possession extends no further than his

actual occupation by clearing and inclosure. Dresbach v. McAr-

thur, 7 Ohio (pt. 1), 146. This principle is important in cases of

adverse possession, coming within the provisions of the statute of

limitation.

The lawyer in practice must always bear in mind this principle

of the fact of possession—he will find constant occasions for its

application ; that fact proved, proof of a title by deed or descent

or will from that person makes out a prima facie title, which the

defendant must get rid of by showing a better title. In its appli-

cation, it often saves great labor and research, and simplifies the

trial very much. The great fact in many a case is to be able to

compel the defendant to show his title ; he can stand inactive on

his possession, until the plaintiff show a prima facie title superior

to the mere possession of the defendant. Parties often waste

much time in trying to make out a complete paper title in the first

instance, while proof of possession in one from whom the plaintiff

can derive a title is all that is necessary. The plaintiff should dis-

close no more of his title than he is compelled to do, and compel

the defendant to show as much of his as he can, so that he may

take advantage of any defects in the deeds under which he claims.

Where a party, under whom the plaintiff claims, has never been

in possession, then the plaintiff can recover only by showing a

complete paper title from the original source of title, which here

in the West is the United States, and every deed in the chain of

title must be perfect in its execution according to the law in force

at the time of its execution. The duty of the opposing counsel in

such a case is to pick flaws or defects in the form or execution of

the deed. The defect may consist in the absence of all words

of conveyance, in a defective description of the land, in the want

of a seal, in the absence of two witnesses to the execution of the

deed, and a defective acknowledgment, either because it is not in

proper form or because the oflScer by the law of the situs is not

authorized to take the acknowledgment. Many a plaintiff has

been defeated by this keen examination of his own title deeds.

With these hints, I drop the subject.

The law of the situs governs the character and form of all con-

veyances, and the law in force at the time a deed is executed is the
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law by which its validity is to be tested. Nowler v. Coat, 1 Ohio,

519 ; 2 lb. 124 ;
Wills v. Cowper, 2 Ohio, 124 ; 9 Cranch, 151 j 7 lb.

115 • 8 Ohio, 240 ; 9 Ohio, 49.

Sec. 561. If the plaintiff's title has run out before the trial, he

shall not be permitted to recover the possession ; but he shall re-

cover for the use of the property during the time he was entitled

to the possession. The jury must find the averment of the title to

be true ; but the lapse of the title will be shown in the petition,

since the plaintiff is bound to set forth the character of his title

in his petition. If the plaintiff's title is one for years, the extent

of it should be stated. Hence the petition will itself show, in such

a case, whether the right to possession has lapsed or not. Where

the averment is of an estate for the life of the plaintiff, the sug-

gestion of the death of the plaintiff on the record will also show

that a mere right to damages exists, which may be recovered by

the administrator, the suit being revived in his name
;
and it could

not probably be revived in the name of any but the personal rep-

resentative. Where the estate depends upon the life of a person

not a party to the record, or upon a contingency, and the contin-

gency or death happens, which terminates the right of the plaint-

iff to possession, this fact may be set up by the defendant in a sup-

plemental answer, as is provided for in the code; and it would

seem that the fact could not be brought upon the record in any

other way. For surely so important a fact should be placed on

record, and put in issue, and the parties have the proper opportu-

nity to contest it. A question of forfeiture should not certainly be

tried upon an issue outside of the case made on paper, while the

code has expressly provided a supplemental answer for the pur-

pose of bringing upon the record facts occurring after the filing

of the answer, which are material to the right decision of the action.

New Trial.

Sec. 562. A new trial may be had, of course, on the party enter-

ing notice of his intention to demand a second trial. The court

fixes the amount of the undertaking to be given by the party seek-

ing the second trial ; and this undertaking must be given in thirty

days thereafter. Vide form 0000.

Waste.

Sec. 565. The action of waste is abolished ;
but waste is now to

bo the subject of an action, like any other injury. The petition
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will set out the rights of the parties and the waste complained of,

and ask for a compensation therefor. It is like the bill for waste

in equity. It no longer creates a forfeiture probably, for that had

to be waived to give a court of equity jurisdiction.

Damages.

If damages are to be recovered for witholding the possession,

these damages must be claimed in the petition, and the grounds

for them be specially stated, as whether for rents and profits, or

destruction and waste. It is supposed that whatever could have

been recovered in an action of trespass for mesne profits can now

be recovered as damages for withholding the possession. The ex-

tent of this right of recovery must, however, be still limited to the

time within which an action of trespass could be maintained ;
for

surely the legislature did not intend by this provision to allow a

party to recover rents, and profits, and damages for the limitation

fixed by the code for a real action, twenty-one years. If such

were the construction, then the limitation would depend upon

whether the trespasser had abandoned the title, when no action

for the trespass could be brought after four years. The damages,

then, that a party can recover in a real action must be limited to

such as accrued within four years next before the commencement

of the action.

If the plaintiff does not claim his damages for withholding pos-

session, in his action to recover the land, it is submitted that he

can not maintain a second action to recover them. One object

of the code was to prevent multiplicity of actions ; and hence, in

this case, the rents, etc., are allowed to be recovered as an incident

to the action for the recovery of the land. When, therefore, the

code says he may unite them, the construction should be that may

means must.

The court, therefore, ruled correctly in holding that the plaintiff

was not limited in his recovery to nominal damages only. He
was also entitled to recover for the unlawful withholding of the

premises to the time of trial. The defendant's possession was

wrongful, and the claim for damages for this wrong was in the

nature of a claim for a tort. The question was, how much was the

plaintiff damaged on the day of the trial by the defendant's wrong-

ful act, which was continuous to that period ? And the same con-

siderations of convenience and propriety should here control, as in

other cases, where a recover}^ in one action is permitted in order to

prevent unnecessary litigation by multiplicity of suits. The
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judgment should, as it may well do in a case like this, settle and

determine the rights of the parties as to the entire subject of the

litigation, so that, if acquiesced in, no further controversy will re-

main.

The allowance of interest on the fair annual value of the use

and occupation of the premises during the period they were wrong-

fully withheld, was a proj^er subject for the consideration of the

jury in determining the amount of damages which the plaintiff

was entitled to recover. Such damages are generally designated

mesne profits ; that is to say, what the premises were reasonably

worth annually, with the interest to the time of the trial. Less

than this would not give the plaintiff full and complete indemnity

for the injury to his rights.

The measure of damages is that which would obtain in assump-

sit for use and occupation. Holmes i;. Davis, 19 N. Y. 488. If the

jury in this case were of oioinion that an allowance for interest

was necessary to a complete indemnity, they were at liberty to in-

clude it in their estimate of damages. Dana v. Fiedler, 12 N. Y.

51 ; Walrath v. Eedfield, 18 N. Y. 457, 161 ; Eichmond v. Bronson^

5 Denio, 55. There was no error of which the defendant can com-

plain in the ruling of the court as to the allowance of interest. It

was quite as favorable as the defendant could ask, and I will add

that, in my judgment, the court might, with propriety, have in-

structed the jury that justice to the plaintiff demanded an allow-

ance for interest on the fair annual value of the use of the prem-

ises, from the possession of which he had been wrongfully excluded.

Vandevoort v. Gould, 36 N. Y. 639-646.

rOKMS.

1. TO QUIET TITLE.

}

County^ ss.

Court of Common Pleas.

A B, plaintiff,
)

vs. y Petition to qnict Title.

C D, defendant. )

The said A B, plaintiff, complains of the said C D, defendant,

for that the said plaintiff has the legal title to, and is in the peace-

able possession of, tlu; following real estate, situate in said county of

,
{here describe the land;) and the said plaintiff further saith

that the said C D sets up and claims an estate and interest in and
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to the said premises, adverse to the estate and interest of the said

plaintiff, so as aforesaid aveiTcd.

The said plaintiff therefore prays that the said C D may be com-

pelled to show his said title, and that it may be determined to bo

null and void as against the said title of the plaintiff.

AB,
By , his Attorney.

2. PETITION TO RECOVER REAL ESTATE.

The said A B, plaintiff, complains of the said C D, defendant,

for that the said plaintiff is seized in fee, (or, for life
;
or, for

years from the day of , a. d. 18 ,) of the following lands

and tenements, situate in said county of ,
to wit, (liere describe

the land as accurately as in a deed, as will enable an officer holding

an execution to identify it ;) that he is (or, they are) entitled to the

possession thereof; and that the said defendant unlawfully keeps

him, the said plaintiff, out of the possession thereof

The said plaintiff therefore prays judgment against the said de-

fendant for the recovery of the possession of the said premises.

AB,
By , his Attorney.

Where rents, and profits, and waste are to be recovered, they

must be claimed in the petition, or otherwise the verdict will only

be for the recovery of the possession. Section 80 provides for the

action, with or without damages, for the withholding thereof There

must, therefore, be a second count like the old count for mesne

profits, and it can not extend beyond four years, as the statute of

limitations bars all recovery for a longer term than that.

3. A COUNT FOR DAMAGES.

And the said plaintiff further saith that the said C D has been in

the possession of the said premises, receiving the rents, issues, and

profits thereof from the 1st day of January, a. d. 18 ,
up to the time

of the commencement of this action ; and the plaintiff avers that

he has sustained damages by the unlawful withholding of the pos-

session of the said premises during all that time, to the sum of

S .

The said plaintiff therefore prays judgment against the said de-

fendant for the recovery of the possession of the said premises,
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and also for the said sum of $ , his damages so as aforesi

sustained.

AB,
By , his Attorney

4. ANSWER—DENIAL OF TITLE.

And now comes the said C D, defendant, and for answer to the

petition of the said A B, saith that the said A B is not seized in

fee simple of the said lands and tenements in his said petition de-

manded, in manner and form as is therein set forth ; and of this

he puts himself upon the country.

CD,
By , his Attorney.

5. ANSWER MORE GENERAL.

And now comes the said defendant and says that said plaintiff

ought not to have and maintain his aforesaid action thereof against

him, because he saith that the said plaintiff is not seized of the

estate in said premises, in manner and form as the said plaintiff

hath in said petition averred, and of this he puts himself upon the

country.
C D, Attorney for Defendant.

6. DENIAL OF DETENTION.

And now comes the said C D, defendant, and for answer to the

petition of the said A B, saith that he, the said defendant, does

not unlawfully keep him, the said plaintiff, out of the possession

of said premises in his said j^etitiou demanded, in manner and

form as is therein alleged; and of this he puts himself upon the

country.
CD,

By , his Attorney.

7. VERDICT.

And now came the said parties, by their attorneys, and there-

upon came a jury, to wit, {here give their names,') who, being duly

impaneled, and sworn the truth to speak upon the issue joined be-

tween the parties, do, upon their oaths aforesaid, say that the said

plaintiff is seized in fee simple of the premises so as aforesaid de-

manded, in manner and form as the said plaintiff hath in his said

petition set forth.
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Or, that the said defendant does (or, does not) unlawfully keep

the said plaintiff out of the possession of the said premises, in

manner and form as the said plaintiff hath in his said petition de-

clared.

(^If damages are claimed, add:) and the said jury do assess the

damages of the said plaintiff, by reason of the said unlawful with-

holding thereof, to the sum of %
"W F, Foreman.

8. ANOTHER FORM OF VERDICT, FOR DEFENDANT.

And now came the said parties, by their attorneys, and there-

upon came a jury, to wit, (here state their names,) who, being duly

impaneled, and sworn the truth to speak on the issues (or, issue)

joined between the parties, after hearing the evidence, arguments

of counsel, and the charge of the court, do, upon their oath afore-

said, say,* that the said plaintiff is not seized of the estate in said

premises, in manner and form as the said plaintiff hath in his said

petition averred.

9. VERDICT ON DO NOT DETAIN.

{Proceed as in last to *, and then add:) that the said defendant

does not wrongfully keep said plaintiff out of the possession of the

said premises, in manner and form as the said plaintiff hath in his

said petition averred.

10. JUDGMENT FOR PLAINTIFF.

It is therefore considered that the said A B do recover against

the said C D the premises in his said petition described, and also

the said sum of 6 , his damages so as aforesaid assessed, and

also his costs in and about his suit in this behalf expended, taxed

to dollars and cents.

11. JUDGMENT FOR DEFENDANT.

It is therefore considered that the said C D, the defendant, go

hence without day and recover of the said plaintiff his costs in and

about his suit in this behalf expended, taxed to dollars and

cents.

The judgment follows immediately after the verdict, without any

words between them.
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12. DEMAND FOR A SECOND TRIAL.

And thereupon comes the said , and enters notice of his

intention to demand and have a second trial in the action
;
and the

court being of the oiDinion that this is an action in which the

parties are entitled to a trial by J^uy, do allow such second trial,

and do fix the penalty of the undertaking at dollars.

13. UNDERTAKING FOR A SECOND TRIAL.

Whereas, A B has entered his demand for a second trial in a cer-

tain action for the recovery of specific real property, wherein the

said A B is plaintiff and one C B is defendant, pending in the

Court of Common Pleas, within and for the county of ,
and

the same has been duly allowed by said court, on the said A B
entering into an undertaking in the sum of . Now, the condi-

tion of this undertaking is such that if the said A B shall be con-

demned on said second trial, the said A B, as principal, and E F

and G H, as sureties, bind themselves jointly and severally unto

the said C D, in the sum of $ , to pay the condemnation money

to the said C D, together with all costs and damages adjudged

against the said A B.

Given under our hands this day of , A. d. 18 .

The undersigned approves of the sureties to said undertaking,

this day of , a. d. 18 .

Clerk of said Court.

14. APPLICATION FOR BENEFIT OP OCCUPYING CLAIMANTS.

(Immediately following the judgment, proceed:) And thereupon

came the said C D, by , his attorney, and made application

to the court here, for the valuation of improvements and assess-

ment of damages, under the statute for the relief of occupying

claimants ; and the court, having considered of the same, are of

opinion that the said C D is entitled thereto ;
whereupon it is or-

dered that further proceedings may be had in the premises agree-

ably to the provisions of said statute.

CD,
By , his Attorney.
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15. ORDER TO SHERIFF.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

"Whereas, on the day of , a. d. 18 , the said A B re-

covered, in the Court of Common Pleas for the said county of

, a judgment against the said C D, for the recovery of the

possession of the following lands and tenements, to wit, {here de-

scribe them as in the petition,') and whereas, also, upon the rendition

of said judgment, the said Court of Common Pleas, on the appli-

cation of the said C D, granted to the said C D the benefits of the

statute for the relief of occupying claimants ; this, therefore, is to

command you that, without delay, by the oaths of, {here name the

jury.) and upon actual view of the said premises, you cause to be

made a just and true assessment of the value of all lasting and

valuable improvements made upon the said premises by the said

C D, and those under whom the said C D holds the same, previous

to the day of , a. d. 18 , (the date of service of the sum-

mons in the original action,) and also in like manner, you cause to

be made a just and true assessment of the damages, if any, which

the said lands and tenements may have sustained by waste, to-

gether with the net annual value of the rents and profits which

the said C D may have received from the same, from the day

of , A. D. 18 , (date of service of summons,) deducting the

amount of such rents and profits from the estimated value of the

lasting and valuable improvements aforesaid; and also that, in

like manner, you cause to be made a just and true assessment of

the value of the said lands and tenements, on the day of
,

A. D. 18
,
(date of final judgment.) exclusive of the imiDrovements

made thereon, and the damages sustained by waste as aforesaid

;

and of this writ make legal service and due return.

Witness my hand and the seal of the said Coui't of Common
Pleas, at the coui't-house in , on this day of , a. d.

18 .

J D, Clerk.

16. sheriff's return.

As commanded, I have caused this wi-it to be executed, by the

oaths of the within-named jurors, and their verdict in the prem-

ises is hereto annexed and returned.

Dated, etc.

K S, Sheriff of County.

VOL. II—28
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17. VERDICT.

We, the jury named in the within writ, having been first duly

sworn, do, upon actual view of the premises in said writ described,

assess the value of lasting and valuable improvements made, as iii

said writ mentioned, at the sum of $ ; and we do further as-

sess the damages, which said lands and tenements have sustained

by waste, to the sum of ^ ; and we do assess the net annual

value of the rents and profits, in said writ required, at $ ; and we
do further assess the value of the said lands and tenements, as is in

said writ required, at the sum of ^ , exclusive of improvements

and the damages sustained by waste as aforesaid ; and we do find

the excess of improvements over rents and profits to be S

In testimony whereof, we have hereunto set our hands and seals,

this day of , a. d. 18 .

If the rents exceed the improvements, a judgment may be ren-

dered against the occupant, on this verdict, for the amount in

favor of the plaintiff in the original action.

CHAPTER XL.

ADMISSION, INSPECTION, ETC., OF PAPEES AND DOC-
UMENTS.

Sec. 359. Either party may require of the other the admission

of the genuineness of any paper or document which he expects to

offer on the trial; if, on presentation of the same to the i)arty, or

his attorney, he fail to give the admission for four days, he must

pay the costs incident to its proof, unless the court think there

were good grounds for the refusal.

Sec 360. Either party, or his attorney, may demand of the ad-

verse party an inspection and copy, or jicrmission to take a copy

of any book, paper, or document in his possession or control, con-

taining evidence relating to the merits of the case,
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The demand must be in writing, describing the book, paper, or

document so minutely that the other party may be able to distin-

guish the paper, book, or document demanded to be inspected.

If the demand is not complied with in four days, the court or a

judge thereof may, on motion and notice to the adverse party,

order the inspection to be granted within a named time, and per-

mission given to take copies, if desired.

Unless the party grants the inspection and allows copies to bo

taken, the court may exclude the paper, etc., as evidence, if offered

by the party refusing the inspection ; or if wanted by the party

calling for it, he may make affidavit of what its contents are, and

that shall be taken as true. The power to compel all witnesses to

produce papers, etc., is not affected by these provisions.

Sec. 361. So either party or attorney, if required, shall deliver

to the other party, or his attorney, a copy of any deed, or other

instrument of writing, whereon the action or defense is founded,

or which he intends to offer in evidence on the trial. If the pai'ty

refuses, he shall not be permitted to offer the deed, etc., in evi-

dence on the trial. Where papers or copies are filed with the

pleadings, no other copies can be demanded.

Sec. 362. The printed laws of another State, purporting or

proved to have been published by the authority thereof, are ad-

missible as evidence of what the statute law of that State is. The

unwritten law may be proved by parol ; and the reported decis-

ions of the courts shall be presumptive evidence of this law.

In New York, it is said the application for discovery under these

provisions must be made by petition, and the fticts must be stated

which show the materiality of the book, paper, or document sought

to be examined. Stanton v. Delaware Mut. Ins. Co., 2 Sandf. 662;

Gelston v. Marshall, 6 Pr. 398.

A referee can not order the pi^oduction of books, etc., unless the

order of reference grants him that power. Frazer v. Phelps, 3

Sandf S. C. 741.

The order may be made at any stage of an action. Miller v.

Mather, 5 Pr. 160. It is not granted as a matter of course. 3 Pr.

327.

The facts to justify the order must be proved by the affidavits

of the party and others. The defendant may resist it by showing

that he has not the possession of the book, papers, etc. He must

swear positively, however, on this point. So he may show that
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the book, etc., contains nothing material for the party asking the

inspection. One has no right to inspect another's books, papers,

etc., unless they contain evidence necessary for him in the prose-

cution or defense of an action. 2 Code, 83 ; 2 lb. 344; 2 lb. 46.

If, in an answer to an oi-der of discovery and insj)ection of books,

papers, etc., the opposite party denies fully and explicitly that

there are any such entries, books, papers, etc., under his control,

that is an end of the application. He can not be subjected to a

fishing examination. Hoyt v. A. Exch. Bank, 8 Pr. 89. The ap-

plication must state the particulars of which a discovery is sought,

and enough to satisfy the court that it is in the power of the op-

posite party to furnish it, and that it is material for the support

of the claim or defense of the apiDlicant that it should be made.

lb. ; 18 Wend. 529 ; 3 Sandf. S. C. 662. The answer of the party

is conclusive as to whether such books, etc., exist. The court must

decide on this answer ; it can not be contradicted when it is posi-

tive and direct in its denials. 8 Pr. 93.

FOKMS.

1. NOTICE REQUESTING INSPECTION, ETC.

A B, plaintiff,
) County, ss.

VS r

C D, defendant, j ^^^^^ ^f Common Pleas.

You are hereby requested to allow me to inspect and take copies

of the following books of accounts and entries, to wit : (hei^e de-

scribe it as minutely as possible, so as to identify the entry you want,

and the book, the deed or contract, or paper, so there can be no mis-

taking it f) which entries and documents are necessary to enable

me to make my defense in this action ; and you are hereby further

notified that in case you shall, for four days after service of this

notice, refuse to permit said inspection, I shall apply to the Hon.
H C W, one of the judges of said court, at his office in , on

the day of next, at one o'clock p. m., for an order on you
to permit such insjDCction, etc.

Dated this day of , a. d. 18 .

CD,
By E F, his Attorney.
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2. PETITION FOR AN ORDER.

To the Hon. H C W, Judge of said Court

:

The said C D represents that the said A B hath commenced an

action against him in said court, wherein the said A B claims to

recover of the said C D the sum of 8 , on the ground that the

said C D, {here state so much of the cause of action as is necessary ;)

and the said C D claims that, {here state grounds of defense;') but

that is impossible for the said C D to prepare his answer (or, the

defense of his case) without an inspection and copies of certain

books and papers now in the possession of the said A B ; and the

said C D says that the said A B has in his control, {here describe the

hook, paper, or document, and its contents, so as to show its materiality.)

The said C D further saith that he applied, in writing, to the

said A B, for permission to inspect such books, etc., on the day

of , A. D. 18 , and further notified the said A B that, if he

refused to permit that, application will be made, on the day of

, A. D. 18 , for an order in the premises.

The said C T> therefore prays that an order may be made on the

said A B requiring him to permit the said C D to inspect and take

copies of the said, etc.

CD,
By E F, his Attorney.

The answer must either admit or deny the truth of the facts set

forth. It will, therefore, be a mere response, negativing the peti-

tion, and requii'es no form.

3. ORDER OF INSPECTION.

And now came the said C D, and filed his petition with the un-

dersigned, (or, in court,) and thereupon came the said A B, and

filed his answer thereto ; on consideration whereof, it is found that

the said C D is entitled to the inspection of the said
,
as is in

his said petition set forth and claimed ; it is therefore ordered that

the said A B do permit the said C D, on reasonable demand, to in-

spect and take copies of the said , as he hath in his said peti-

tion claimed.

Done this day of , A. d. 18 .

H C W, Judge.
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CHAPTER XLI.

MOTIONS AND ORDEES.

Sec. 503. A motion is an application for an order, addressed to

the court, or a judge in vacation, by any party to a suit or proceed-

ing, or one interested therein.

Sec. 504. Several objects may be included in the same motion, if

they all grow out of, or are connected with, the action or proceed-

ing in which it is made.

Sec. 506. All notices of motions required by law, must be in

writing, and must state the names of the parties to the action or

proceedings in which it is made, the name of the court or judge be-

fore whom it is to be made, the place where, and the day when, it

will be heard, the nature and terms of the order or orders to be ap-

plied for, and also whether affidavits will be used on the hearing.

It shall be served a reasonable time before the hearing. There

is no rule in Ohio on this subject. A reasonable time is such that

the party notified will have ample time to prepare himself, and be

able to be present at the time and place of hearing. If it is a mo-

tion on which affidavits are to be used, time must be allowed for

obtaining them. If the motion is predicated on the record or

papers on file, then the time must be such as to enable him to bo

present, providing for ordinary contingencies.

In the case of Callender ct al. v. Painesville and Hudson R. R. Co.,

11 Ohio St. 516, 520, the subject of motions came up for considera-

tion. In this case. Steel filed a motion sotting up that the suit was

against a company, not a corporation, of which he was one, and

that the charter was void for the want of definitencss as to the

termini of the road. The court held that Steel was interested in

Che matter, and hence could make the motion. Sutlilf, J.
:
" It is

only certain questions, properly triable by the court, that can bo

thus summarily tried upon motion. The question to be so tried

must be one collateral or preliminary to the issue made in the

case. The question sought to be raised by the motion is, that th

members of the company being non-residents, and the return of the
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slieriif showing no service of a summons within the county, the

defendant was not constructively in court. The motion contains a

statemeiit of facts to show that the case fell under the general rule,

that the action should be brought in the county where the defend-

ants reside, and negativing the fact that the defendants are an in-

corporated railroad company.

"Was this substantive question, then, properly triable by the

court upon motion ?

"It is always the right of a party in a case to invoke the action of

the court in this manner, for proper cause. And this right of mak-
ing and being heard on his motion, has also very properly been

extended by courts to those having an interest in the subject mat-

ter, though not parties. Thus, in actions of replevin, attachment,

and in cases of distribution of money, it has been the practice to

entertain and hear motions made by persons in interest, though

strangers to the record. And this office of a motion and its extent,

as thus established by usage in courts, is clearly recognized by the

provisions of the code of civil procedure thus expressed." [He here

cites section 503, supra, and proceeds thus
:]

"In applications of this kind, the court will judge of the relation

of the party so making the motion to the subject matter of the ac-

tion or proceeding ; and the entertaining of the motion is an act of

discretion on the part of the court.

" I think that the person making the motion in this case is cer-

tainly not shown by the motion to have been an intruder. Steel

represents himself, in his motion, to be a member of an unincor-

porated company against which judgment is sought in the action.

And if so, a judgment rendered against the company by the name

of the company, would be a judgment against all the members col-

lectively, including him as an individual member of the associa-

tion. Any member of the company, under these circumstances, I

think, might very properly be admitted to make his motion, and

be heai'd upon it in the case. I can not, therefore, perceive any

error in the court in having entertained and acted upon the motion

of Steel in the case, although not named as a party upon the

record."

Sec. 507. These notices may be served by the sheriff, coroner, or

constable, or by any disinterested person. What is meant by disin-

terested person ? The party can not, of course, serve a notice, though

he can be a witness in the case. Nor can the attorney of the party

serve them, as he is not disinterested in the matter. The majority
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of the judges in the Seventh District, Thnrman, S. J., presiding,

held that a judge who had been counsel in a case was interested in

the event, under section 13 (vSwan's Stat. 259), so that he could not

sit in the case. Hence a lawyer is not a disinterested i:)erson to

serve a notice. Why this word was put in here, after everybody

had been allowed to testify in a cause, it is somewhat difficult to

tell ; unless it was to make parties costs for the benefit of sheriffs,

etc. The correctness of the above decision may be doubted ; one

judge did not assent at the time, and one of the others has since

doubted its correctness.

Proof of the service is made by the return of an officer, or the affi-

davit of any other person.

The service must be by giving a copy of the notice ; and this

may be given to the party or his attorney of record, if in the

county where motion is made. If there is more than one party,

whose interests are adverse to the motion, service must be made on

each. If neither the party nor his attorney reside in the county,

no notice is to be given ; at least, there is no provision for serv-

ing it.

Sec. 508. Motions to strike pleadings and papers from the files

may be made with or without notice, as the court or judge shall

direct.

Sec. 509, Every direction of a court or judge, made or entered

in writing, and not included in a judgment, is an order.

The distinction between an order and a motion is this : An order

is the decision of a motion ; a judgment, the decision of a trial.

Per Parker, J., Bentley v. Jones, 3 Code, 37 ; King v. Stafford, 5

Pr. 30. The words rule and order in no case mean a judgment.

The word order is made to exclude the idea of a judgment. It

means the written direction of a court or judge, other than a judg-

ment, and not included in it. Darrow v. Miller, 3 Code, 241.

There are certain applications for orders which are not motions.

But the question is, Avhat orders are not motions ? Evidently those

which are made out of the court, and without notice. When an

application for an order is made in court, with or without notice,

or when it is made out of court, upon notice given, it becomes a

motion under this provision of the code. Baldwin v. City of

Brooklyn, per Edmonds, J., N. Y. Code, 1852, p. 411.

Where an order is granted on a condition, the condition must bo
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performed within twenty-four hours. Sabin v. Johnson, 7 Cowcn,

421.

An order granted on payment of costs is a conditional order, and

it is of no force unless the costs be paid within twenty-four hours

;

and the party to pay must seek the other to make a tender of the

costs. Puysley v. Van Allen, 18 Johns. 352. And he must, at his

peril, take notice of the order of the court, without waiting to be

served with a copy of the order. Willink v. Eenwick, 22 Wend.

608.

Where an order requires an act to be done and costs to be paid,

the payment of costs is not a condition precedent to the doing of

the act. 4 Sandf. S. C. 647. This is the rule in Ohio. Where a

new trial is granted on payment of costs, the payment of the costs

is not a condition to be complied with before the new trial can be

had. So held repeatedly by our late Supreme Court on the circuit.

So where leave is given to amend on payment of costs, the amend-

ment may be made without having paid the costs. The costs can

be collected on execution, and the party must look to that remedy

for payment, if it is not done voluntarily. And such, we believe,

is the universal j)ractice on all motions and orders granted on pay-

ment of costs. In Ohio, we have no cost-bills for attorneys, only

fees for the officers ; and hence it becomes with us a small matter.

It is not so in I^ew York, where an attorney's fee is charged on

every motion, and order, and continuance, and trial ; hence motion

business in that State pays the lawyer, if it does not the client.

Were the whole thing abolished, there would be much less delay

in the administration of public justice than there now is. If a fee

is to be charged, let it be on the final judgment, and then it would

be for the interests of the attorney as rapidly as possible to reach

that so much desired point—the end of his cause. As it is, it is the

interest of the whole bar to make and multij)ly motions, merely to

get fees—motions which have no relation whatever to the real dis-

pute between the parties. It is this system of fees on every mo-

tion, and order, and reference, that has converted the English Court

of Chancery into a monumental nuisance, from the existence of

which even justice herself suffers. Every good lawyer has an in-

terest in getting rid of such abuses ; eveiy poor and dishonest one,

in defending and perpetuating them.

Sec. 510. Orders made out of court shall be forthwith entered by
the .clerk in the journal of the court, in the same manner as orders

made in term.
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This is another of those anomalous provisions imported from

New York, by the law of which State, as in England, the court is

ever open ; so that all orders made out of court, are yet made in

court in law ; whereas, in Ohio, the clerk has no power to enter

orders or judgments in vacation; because, under our law, there is

no court save in term time. Hence, no judicial acts can take place

out of court, which shall, in any way, change the rights of parties,

or transfer property or money from one to another. This section,

then, can not be complied with ; these orders, like the allowance

of an injunction, must rest in paper until the final record is made

up. Indeed, many of the orders required to be made by a single

judge are illegal and void, because they are the exercise of a judi-

cial act, which can not take place, save in court.

FOEMS.

1. NOTICE.

A B, plaintiff,
| County, ss.

C D, defendant, j
Court of Common Pleas.

The said C D will take notice that the said A B will apply to the

Hon. W V P, one of the judges of said court, at his office in
,

on the day of next, at one o'clock p. m. of said day, for an

order in the above case, directing, etc., (here set forth briefly the na-

ture and terms of the order to he asked for;) and the said C D will

further take notice that the said A B will read affidavits on the

hearing of the said application, and in su2)port thereof; at which

time and place the said C D can be present, and be heard on said

said application, if he chooses.

Dated, etc. A B.

2. AFFIDAVIT OP SERVICE.

I, W H, being first duly sworn, depose and say that I delivered

a copy of this notice to the said C D, (or, to E F, his attorney of

record,) on the day of ,
a. d. 18 .^ W H.

Signed in my presence, and sworn to before rac, this day of

, A. d. 18 .

L M, Justice of the Peace.
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CHAPTER XLII.

EEEOK m CIVIL CASES.

Sec. 511. A judgment rendered, or final order made by a Pro-

bate Court, justice of the peace, or any other tribunal, board, or

officer, exercising judicial functions, and inferior in jurisdiction to

the Court of Common Pleas, may be reversed, vacated, or modified

by the Court of Common Pleas.

Sec. 512. An order afiecting a substantial right in an action,

when such order in effect determines the action and prevents a

judgment, and an order affecting a substantial right made in a

siDccial proceeding, or upon a summary application in an action

after judgment, is a final order which may be vacated, modified, or

reversed, as provided in this title.

Sec. 513. A judgment rendered, or final order made by the Court

of Common Pleas, Superior Court of Cleveland, or Superior or

Commercial Courts of Cincinnati, may be reversed, vacated, or mod-

ified by the District Court, for errors appearing on the record.

Sec. 514. A judgment rendered, or final order made by any court,

board, or tribunal mentioned in the three preceding sections, may
be reversed^ vacated, or modified by the Supreme Com*t, for errors

appearing on the record ; but the petition in error, in such case,

can be filed only by leave of the Supreme Court, or a judge

thereof.

Sec. 515. The proceedings to obtain such reversal, vacation, or

modification shall be by petition, to be entitled " petition in error,"

filed in a court having power to make such reversal,;7acation, or

modification, setting forth the errors complained of, and thereupon

a summons shall issue and be served, or publication be made, as in

the commencement of an action. A service on the attorney of

record in the original case shall be sufficient. The summons shall

notify the adverse party that a petition in error has been filed in a

certain case, naming it, and shall be made returnable on or before

the first day of the term of the court, if issued in vacation ; if

issued in term time, it shall be returnable on a day therein named

;

if the last publication or service of the summons shall be made ten
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days before the end of the term, the case shall stand for hearing at

that term.

" That whenever a petition in error is filed in any court hav-

ing jurisdiction thereof, under title 16 of the act to which this

is supplementary, and the plaintiff in said petition in error, his or

her attorney, shall make an affidavit that any defendant in said

proceeding is a non-resident of and absent from the State, or has

left the same to avoid the service of summons in error, or so con-

ceals himself or herself that process can not be served upon him

or her, and that said defendant has no attorney of record in the

State ; in all such cases such defendant in error may be served by

publication of notice in the manner prescribed by section 72 of the

act to which this is supplementary; and such service shall bo

proved in the same manner as is prescribed in section 73 of said

act. If the last publication shall have been made ten days before

the end of the term, the case shall stand for hearing at that term."

64 Ohio L. 208.

In the case of Buckingham v. Commercial Bank, etc., 21 Ohio St.

131, the court held that the provisions of section 20 of the code of

civil procedure, that an action shall be deemed commenced, as to

each defendant, at the date of the summons which is served on him,

or on a co-defendant who is a joint contractor, or otherwise united

in interest with him, is applicable by analogy to petitions in error.

Sec 516. The summons mentioned in the last section shall,

upon the written precipe of the plaintiff in error or his attorney,

be issued by the clerk of the court in which the petition is filed,

to the sheriff of any county in which the defendant in ei-ror or his

attorney of record may be ; and if the writ issue to a foreign

county, the sheriff thereof may return the same by mail to the

clerk, and shall be entitled to the same fees as if the same had

been returnable to the Court of Common Pleas of the county in

which such officer resides. The defendant in error or his attorney

may waive in writing the issuing or seiwice of the summons.

Sec. 517. The plaintiff in error shall file with his petition a tran-

script of the proceedings containing the final judgment or order

sought to be reversed, vacated, or modified.

Sec 518. Judges of courts of probate, justices of the peace, and

other judicial tribunals having no clerk, and the clerks of every

court of record shall, upon request and being paid the lawful fees

therefor, furnish an authenticated transcript of the proceedings,
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containing the judgment or final order in said courts, to either of

the parties to the same, or to any person interested in procuring

sucli transcript.

Sec. 519. No proceeding to reverse, vacate, or modify any judg-

ment or final order rendered in the Probate Court, Court of Com-

mon Pleas, Superior Court of Cleveland, or Superior or Commer-

cial Court of Cincinnati, or District Court, except as provided in

the next section, and the fourth subdivision of this section, shall

operate to stay execution, unless the clerk of the court in which

the record of such judgment or final order shall be, shall take a

written undertaking, to bo executed on the part of the plainti^ in

error to the adverse party, with one or more sufficient sureties, as

follows :

1. When the judgment or final order sought to be reversed

directs the payment of money, the written undertaking shall be

in double the amount of the judgment or order, to the effect that

the plaintiff in error will pay the condemnation money and costs in

case the judgment or final order shall be affirmed in whole or in part.

2. When it directs the execution of a conveyance, or other in-

strument, the undertaking shall be in such sum as may be pre-

scribed by any court of record in this State, or any judge thereof,

to the effect that the plaintiff in error will abide the judgment, if

the same shall be affirmed, and pay the costs.

3. When it directs the sale or delivery of possession of real

property, the undertaking shall be in such sum as may be pre-

scribed by any court of record in this State, or any judge thereof,

to the effect that, during the possession of such property by the

plaintiff in error, he will not commit, or suffer to be committed,

any waste thereon, and if the judgment be affirmed, he will pay

the value of the use and occupation of the property from the date

of the undertaking until the delivery of the possession, pursuant

to the judgment, and all costs. When the judgment is for the sale

of mortgaged premises, and the payment of a deficiency arising

from the sale, the undertaking must also provide for the payment

of such deficiency.

4. When it directs the assignment or delivery of documents,

they may be placed in the custody of the clerk of the court in

which the judgment was rendered, to abide the judgment of the

appellate court, or the undertaking shall be in such sum as may

be prescribed as aforesaid, to abide the judgment, and pay costs,

if the same shall be affirmed.

Sec. 520. Instead of the undertaking prescribed in the second
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subdivision of the last section, the conveyance or other instrument

may be executed and deposited with the clerk of the court in

which the judgment was rendered or order made, to abide the judg-

ment of the appellate court.

Sec 521. Before the written undertaking mentioned in section

519 shall operate to stay execution of the judgment or order, the

execution of the undertaking and the sufficiency of the sureties

must be approved by the court in which the judgment was ren-

dered or order made, or by the clerk thereof; and the clerk shall in-

dorse said approval, signed by himself, upon the undertaking, and

file the same in his office, for the defendant in error.

Sec. 522. In an action arising on contract for the payment of

money only, notwithstanding the execution of the undertaking in

the last section mentioned, to stay proceedings, if the defendant in

error give adequate security to make restitution in case the judg-

ment is reversed or modified, he may, upon leave obtained from

the court below, or a judge thereof in vacation, proceed to enforce

the judgment. Such security must be an undertaking executed

to the plaintiff in error by at least two sufficient sureties, to the

effect that if the judgment be reversed or modified, he will make

full restitution to the plaintiff in error of the money by him re-

ceived under the judgment.

Sec. 523. No proceeding for reversing, vacating, or modifying

judgments or final orders shall be commenced unless within three

years after the rendition of the judgment, or making of the final

order complained of; or, in case the person entitled to such pro-

ceeding be an infant, a married woman, a person of unsound mind,

or imprisoned, within three years as aforesaid, exclusive of the time

of such disability.
*

Sec. 524. No proceeding to reverse, vacate, or modify any judg-

ment rendered, or final order made, by a justice of the peace, shall

operate as. a stay of execution, unless the clerk of the Court of

Common Pleas shall take a written undertaking to the defendant,

executed by the plaintiff in error, by one or more sufficient sureties,

to the effect that the plaintiff will pay all the costs which have ac-

crued or may accrue on such proceedings in error, together with

the amount of any judgment that may be rendered against such

plaintiff in error, either on the further trial of the case, after the

judgment of the court below shall have been set aside or reversed,

or upon and after the affirmance thereof by the Court of Common

Pleas. The person entitled to such proceeding shall have the

same time for prosecuting the same before he is barred, as is pro-
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vided in the last section, unless the said judgment has been paid

oflf", 01- satisfied prior to the commencement of such proceeding.

Sec. 525. Execution of the judgment, or final order of any-

judicial tribunal, other than those enumerated in this title, maybe
stayed on such terms as may be prescribed by the court, or a judge

thereof, in which the proceedings are pending.

Sec. 526, "When a judgment or final order has been or shall be

reversed, either in whole or in part, in the Court of Common Pleas,

the District Court, or Supreme Court, the court reversing the same
shall proceed to render such judgment as the court below should

have rendered, or remand the cause to the court below for such judg-

ment ; and the District Court or Common Pleas Court so reversing

any judgment as aforesaid, shall, uj^on the request of either party,

specify in ^vi-iting the ground or grounds of such reversal, which
shall be filed and kept with the papers in the case ; and the court

reversing or affirming such judgment or final order shall not issue

execution in causes that are so brought before them on error, on
which they pronounced judgmeat, as aforesaid, but shall send a

special mandate to the court below, as the case may require, for

execution thereupon ; and such court to which such special man-
date is sent shall proceed in such case" in the same manner as if

such judgment or final order had been rendered thereon ; and on
motion, and good cause shown, it may suspend any execution

made returnable before it by order of the Court of Common
Pleas, the District Court, or Supreme Court, in the same manner
as if such execution had been issued from its own court ; but such

power shall not extend further than to stay proceedings until the

matter can be further heard by the Court of Common Pleas, the

District Court, or Suj)reme Court, as the case may be : Provided,

this section shall not aj)ply to judgments of justices of the peace.

Sec 527. When a judgment, or final order is reversed, the

plaintiff in error shall recover his costs, and when reversed in part,

and affirmed in part, costs shall be equally divided between the

parties.

Sec 528. A mistake, neglect, or omission of the clerk shall not

be a ground of error until the same has been presented and acted

upon in the court in which the mistake, neglect, or omission oc-

curred.

Sec 529. Eendering judgment before the action stood for trial

according to the provisions of this code, shall be deemed a clerical

error.

Sec 530, Writs of error and certiorari to reverse, vacate, or
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modify judgments, or final ordei\s, in civil cases arc abolished, but

courts shall have the same power to compel, complete, and per-

fect transcripts of the proceedings containing the judgment or

final order sought to be reversed, to be furnished, as they hereto-

fore had under writs of error and certiorari.

Sec. 531. If the judgment of a justice of the^peace, taken on

error as herein provided to the Court of Common Pleas, be affirmed,

it shall be the duty of such court to render judgment against the

plaintiff in error, for the costs of suit, and to award execution

therefor ; and the court shall thereupon order its clerk to certify

its decision in the premises, to the justice, that the judgment

affirmed may be enforced, as if such proceedings in error had not

been taken ; or such court may award execution to carry into effect

the judgment of such justice, in the same manner as if such judg-

ment had been rendered in the Court of Common Pleas.

Sec. 532. AVhen the proceedings of a justice of the peace are

taken on error to the Court of Common Pleas, in manner aforesaid,

and the judgment of such justice shall be reversed, or set aside,

the court shall render judgment of reversal, and for the costs that

have accrued up to that time, in favor of the plaintiff in error, and

award execution therefor j and the cause shall be retained by the

court for trial and final judgment, as in cases of appeal.

Sec 533. The final orders, or decrees of courts of chancery here-

tofore rendered, or which may hereafter be rendered in any chan-

cery proceeding pending at the time this code takes effect, may be

reviewed in the same manner, and within the same time, as if this

code had not taken effect ; and all suits in chancery, pending at

that time, may be prosecuted to final decree in like manner.

Sec. 009. A summons in error shall not be issued in any case in

which there is upon the minutes of the court, or among the files of

the case, a waiver of error by the party or his attorney, endeavor-

ing to commence such proceedings, unless the court in which the

petition is to be filed, or a judge thereof, shall indorse on the same,

j)ermission to issue such summons.

Sec. 607. Executors, administrators, and guardians who have

given bond in this State with sureties, according to law, are not

required to give the undertaking mentioned in section 519.

Sec G08. If the District Court affirm a judgment on petition in

error, it shall also render judgment against the plaintiff in error

for five per cent, upon the amount due from him to the defendant

in error, unless the court shall enter upon its minutes that there

was reasonable ground for the proceedings in error.
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I. What Courts may Issue.

Sec. 511. The Court of Common Fleas may reverse, vacate, or

modify any judgment rendered, or final order made hj a justice

of the peace, Probate Court, or any other tribunal, board, or officer

exercising judicial functions, and inferior in jurisdiction to the said

court.

Sec 513. The District Court may reverse, vacate, or modify any

judgment rendered, or final order made by the Court of Common
Pleas, Superior Court of Cleveland, Superior or Commercial Courts

of Cincinnati, for errors appearing on the record.

Sec 514. The Supreme Court may reverse, vacate, or modify any

judgment rendered, or final order made by any of the courts men-

tioned in the two preceding sections ; in other words, it has power

to revise the judgments and final orders of any judicial tribunal,

or officer exercising judicial functions. The Supreme Court can

issue directly to these inferior tribunals ; it need not wait until a

decision in the intermediate courts,

II. What can he Reversed.

A jvidgment rendered can be reversed. This, however, must be

the final judgment in the case, though, under the code, nothing

else is a judgment. A judgment is the final determination of the

rights of the parties in an action. Sec. 370. The decision of the

court on a demurrer is a judgment. King v. Stafford, 5 Pr. 30.

An order of the Supreme Court, at genei'al term, reversing a judg-

ment obtained at the Circuit, and ordering a new trial, is not a

judgment. Duane v. Northern R. E. Co., 4 Pr. 364.

So, where the Court of Common Pleas reversed the judgment of

a justice of the peace on proceedings in forcible entry and detainer,

and ordered the case to be set down for trial, this was held not to

be a final judgment, and that error would not lie until after trial

and judgment in the Common Pleas. Kelly v. Hunter, 12 Ohio,

216 ; Bissell v. Couchaine, 15 lb. 58; Herf & Co. v. Shulzo ct al.,

10 lb. 267 ;
Wright, 418. When the final judgment is once ren-

dered, then all questions made in the progress of a case, and

presented on the record, come up for review on a writ of error.

Herf & Co. v. Shulze et al., 10 Ohio, 267 ; Harris v. Kreps, Minor,

184, 117; 2 Mass. 445; 1 Koot, 551, 181, 290.

The final order must bo such an order as is in reality a final

judgment. It is not every order that can be reversed on error

;

VOL. II—29
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it is only such an order as, in effect, determines the action and pre-

vents a judgment. Hence, an order dismissing an appeal, or dis-

missing a case in any stage, is a final order, which may be reviewed

on error. But, if the case j)roceeds after an order to a ju.dgment,

no petition in error will lie until after judgment. The decision

of the Common Pleas, reversing the judgment of a justice, and
setting the case down for a hearing, can not be reviewed on error,

until after trial and judgment in that court ; then the correctness

of the reversal can be questioned on error. It would seem also

that, where the District Court reverses the judgment of the Com-
mon Pleas, and remands the case for further proceedings, that

error will not lie to the District Court on that judgment of reversal.

After the second trial below, and an affirmance of that judgment

in the District Court, error will then lie to this last judgment, and

then the propriety of the first judgment can be called in question.

The reversal in the District Court, with a procedendo, leaves the

case pending in the court below, and the same case can not be pro-

ceeded in in two courts at the same time.

The word order will embrace all orders made on motions in any

judicial proceeding, on the confirmation of a sale, taxation of costs,

etc. Wherever a motion can be made outside of a case, there the

order is a final one, and can be reviewed. A petition in error to

review the order confirming a sale on execution was sustained by

the court of the Seventh District.

In the case of Koehler v. Ball et al., 2 Kansas, 160, it was held

that an order confirming a sale made on execution was a final or-

der, which could be reviewed on error. The court say :
" It is

claimed that the order of confirmation in question is not a final

order; and for that reason and because no exception to it was-

taken, it is not reviewable here. Whether it is not reviewable will

be fii'st considered. Section 524 of the code provides that an or-

der affecting a substantial right made in a special proceeding or

upon a summary application after judgment, is a final order,

which may bo vacated, modified, or reversed, etc.

"Section 526 provides that the Supreme Court shall also have au-

thority to reverse or modify any of the following orders of the

District Court; first, n final order, as defined in section 524.

" The order in question is clearly an order made upon a summary

aj)plication after judgment, and as certainly affects a substantial

right,—the right of the purchaser to receive a conveyance of the

property, and of the judgment creditor to receive the purchase
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money (section 449 of the code) ; and is, therefore, accurately de-

sci'ibcd as a final order by section 524."

In this same case it was held that no exception need be noted

on the record at the time the decision was made. The same doc-

trine was asserted in Commercial Bank v. Buckingham, 12 Ohio

St. 402. Where the parties leave the decision as made, and there

is no answering over, the record presents the whole question.

Under the prior practice, where a demurrer was overruled and the

demurrant answered over, he was held to have waived his right to

go upon the demurrer. In view of this practice, the party de-

murring, if his demurrer is overruled, may note an exception to

the decision, and then an answer over does not waive his right to

submit the same question to a court of errors. It is in these cases,

and in these alone, that any exception need be noted at the time

;

and such is the universal practice in Ohio. The court, in 12 Ohio

St. 402, say: "The object of an exception is generally to bring

upon the record for review, a decision of the court upon a matter

of law, which the record would not otherwise show. In such

cases the exception must be reduced to writing, and allowed and

signed by the court. But when the decision excepted to is en-

tered on the record, and the grounds of objection appear in the

entry, the exception may be taken by the party causing it to be

noted at the end of the decision that he excepts. Code, sec.

293. It is provided by section 291 of the code, that the party ob-

jecting to the decision must except at the time the decision is

made. These provisions of the code are all found in title 9, which

treats of and regulates the trial of causes, and they manifestly re-

late to decisions which are made by the court upon questions of

law which arise during the progress of the trial. Whei-e objec-

tion is made at the time to such decisions, all grounds of exception

may perhaps be obviated by the action of the other party, or the

consideration of the court. But if the parties acquiesce in the de-

cision by proceeding in the trial without objection, they are re-

garded as waiving their rights to except. But these provisions

of the code do not relate to the final judgment of the court, which,

at the close of the trial, definitely fixes the right of the parties in

the action. The judgment is not properly a part of the trial, but

forms the subject of a distinct title in the code. If the record

shows such final judgment to be erroneous, it is the right of the

party aggrieved to have it reversed, vacated, or modified on peti-

tion in error to the proper reviewing court. To note an exception

to a final judgment in the court which renders it, would seem to
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be utterly futile. The universal practice of this court has been

hitherto in accordance with these views."

Section 293 provides, that where the decision objected to is en-

tered on the record and the grounds of the objection appear in

the entry, the exception may be taken by the party causing to be

noted at the end of the decision that he excepts.

This section applies to motions where the whole question raised

appeal's on the record, and in cases where a demurrer is sustained

or overruled, and the party wishes to answer or reply over. In

these cases, an exception being noted, it is not waived by an an-

swer or reply over ; whereas, without this right to except, the party

by pleading over would have waived his objection in most cases

;

now, by noting an exception, no such waiver can arise. Where,

on a demurrer, a decision is made and that decision is allowed to

stand as final so far as that question is concerned, no exception is

necessary, because such a judgment on that part of the case is

final. Such, I believe, is the general understanding of the profes-

sion and the practice of the District Courts at least.

The judgment of a justice of the peace is a judgment on which

a petition in error can be filed in the Court of Common Pleas, and

the undertaking for a supersedeas must be framed under subdi-

vision number 3 of section number 519. Kelly v. Nichols & Otis,

10 Ohio St. 318. «
_

The Court of Common Pleas overruled a demurrer to a petition

;

the defendant, on leave, filed his answer : after a decision against

him, he appealed to the District Court, where the case was de-

cided against him ; he filed a petition in error in the Supreme

Court, and assigned as error the overruling of the demurrer in the

Common Pleas. Sutliif, C. J. : "If counsel desired to present the

question so made in the Common Pleas to this court, he should

have forborne an appeal and relied upon a petition in error to the

Common Pleas; or, after appeal, he should have taken leave in

the District Court to withdraw the answer and refile his demurrer,

80 as to present the question thereby raised after appeal." Bart-

ges V. O'Neil, 13 Ohio St. 72, 75.

A petition in error will be dismissed for want of proper parties.

Smithers v. Eainey, 13 Ohio St. 569.

The Supreme Court will only look at the errors assigned in Dis-

trict Court; the District Court may look beyond the assignment

of errors, but it is not obliged to do so. Davis v. Hines, G Ohio

St. 473.

Where a judgment is rendered for too large a sum, the court



ERROR IN CIVIL CASES. 124^

will affirm the judgment, if the plaintiff below has remitted on

the record the excess beyond what the record shows him entitled

to. Doolittle V. McCullough, 7 Ohio St. 299.

When a writ of error is allowed in Supreme Court in term time

returnable to a District Court, the writ will issue out of the Su-

preme Court ; when allowed by a judge in vacation, returnable as

above, it will issue out of the District Court.* Gerhard v. The

State, 3 Ohio St. 508.

When a final order or judgment is reversed in part and affirmed

in part, the costs must be equally divided between plaintiff and

defendant. Bouton v. Lord, 10 Ohio St. 454.

III. The Proceedings.

Sec. 515. The proceedings shall be by petition, to be entitled

petition in error. It can be filed in the Court of Common Pleas

and District Court, of course ; but before it can be filed in the Su-

preme Court, leave of the court, or a judge thereof, must be first

obtained.

The petition must be accompanied with a copy of the record, in

the proceedings of which it is claimed that error has intervened

;

and it must point out the error complained of. The petition must,

of course, be entitled and headed like any other petition.

A summons issues thereupon, as in the commencement of any

other action, and must be served, or publication made, as in other

actions. A service may be made on the attorney of record in the

original case, instead of the party.

The summons shall be made returnable on or before the first

day of the ensuing term of the court, if issued in vacation
;

if

issued in term time, it may bo made returnable to a named day in

term. If the service is completed ten days before the last day of

term, the case shall stand for hearing at that term.

The summons shall issue on filing the petition and precipe of the

plaintiff; and it may be directed to the sheriff of any county in

which the defendant or his attorney of record may be found.

The sheriff of another county may return the writ by mail. The

issue of the summons may be waived by parties.

The parties to a case in error are necessarily the parties to the

suit below, unless some of them were wholly discharged below,

and no judgment rendered againt them. The plaintiff' or plaint-

iffs will be the person or persons against whom the judgment

was rendered, unless the liability is several; then the persons
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against whom tbe judgment was rendered, as they claim errone-

ously, should be plaintiffs. The parties injured by the error com-

j)lained of should be plaintiff, unless some of them refuse to join

in the petition in error. A defect of parties plaintiff is, however,

waived, unless the objection is taken by answer or demurrer.

Coernes v. Knight's Ex'r, 17 Ohio St. 68. AVelch, J. : "The want

of proper parties in the District Court can not now be assigned for

error. JSTo objection on that account seems to have been taken in

that court, and the objection ought, therefore, to be now held as

waived. Such is the rule established by the code of civil j)roce-

dure, in civil actions proper, and, by analogy, it should be made
applicable to proceedings on error."

Where a party against Avhom a judgment is rendered with

others, refuses to become a party plaintiff to a petition in error, he

may be made a x>arty defendant on the averment of that fact, and

the other parties to the judgment may prosecute the petition in

eri'or.

Where a plaintiff in a real action dies after judgment, his heirs may
prosecute a petition in error for the reversal of the judgment; and

where a married woman and her husband prosecuted a real action

to recover possession of the wife's land, and the wife dies after the

rendition of a judgment against both husband and wife, the hus-

band and the heirs of the wife may join in a petition in error

to reverse such judgment. Hammond v. Hammond, 21 Ohio

St. 620.

IV. Supersedeas.

Sec. 519. The execution shall not be stayed by reason of the

filing of any petition in error, unless the clerk of the court in which

the record of such judgment or final order shall be, shall take a written

undertaking, with security, to the adverse party.

In case the judgment or final order directs the payment of such

money, the undertaking shall be in double the sum named in the

same, and conditioned that the plaintiff' shall pay the condemna-

liou money and costs, if the judgment shall be affirmed in whole

or in part.

When the judgment directs the execution of a conveyance or

other instrument, the undertaking shall be in such sum as shall be

prescribed by any court of record in this State, or any judge

thereof, and conditioned that the plaintiff will abide the judgment^

if affirmed, and pay all eosts. The conveyance or other instrument
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may be executed and left with the clerk to abide the decision, in

place of the undertaking.

Where it directs the sale or delivery of the possession of real

property, the undertaking shall be in such sum as any court of

'record, or any judge thereof, may prescribe, and be conditioned that

during the possession of siich real estate by the plaintiff in error,

he will not commit or suffer any waste thereon ; and, if the judg-

ment be affirmed, he will pay the value of the use and occupation

of the property from the date of the undex'taking until delivery of

the possession pursuant to the judgment, and all costs. If the

judgment is for the sale of mortgage premises, and the payment

of a deficiency, the undertaking must provide for this deficiency.

"When the judgment dii-ects the assignment or delivery of docu-

ments, the plaintiff may place them with the clerk of the court in

which the judgment was rendered, to abide the judgment of the

court above ; or an undertaking may be given in such sum as

may be prescribed by a court or judge as in the other cases, con-

ditioned to abide the judgment, if affirmed, and pay costs.

The bond for a supersedeas can not be taken until the petition

in error is filed.

Who is to take this security? The clerk of tne court below;

the clerk of the court in which the judgment was rendered or the

order made. The judge of the Probate Court will, of course, do

it in his court, as he is his own clerk. The clerk of the court issu-

ing the summons in error has nothing to do with this undertaking

for the stay of execution ; and j^et the code has pointed out no

legal means whereby such clerk can be notified of the filing of

such petition in error. How is he officially to know this fact?

The code speaks silence on this point ; and the clerk must, at his

peril, do the best he can. The plaintiff in error must see that this

undertaking is given, and the clerk will take it on the certificate

of the proper clerk that the petition has been filed. The under-

taking can not properly be taken until the petition is filed and

summons issued. And by section 78, it would seem that the

action is not j)ending until service is completed.

The undertaking, and the sufficiency of the security, must bo

approved by the court in which the judgment was rendered, or by

the clerk thereof If approved by the court, this approval must

appear on the minutes ; if by the clerk, he must indorse his ap-

proval thereon, signed by himself. It would seem that the ap-

proval must be by the clerk himself, and can not be done by
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deputy. It is a judicial, not a ministerial act, and does not, tliere-

fore, come under section 595.

Sec. 522. This is a singular section, of the true Shylock stamp.

The plaintiff below, and defendant in error, may still, by giving

security to repay the money, have an execution against tlio plaint-

iff in error. In this way, there can be no stay of execution against

the rich; he can force an execution, a sale, and a sacrifice of the

property of the plaintiff in error, being responsible, on reversal,

not for the damages sustained, but simply for the money by him

received on the judgment. This is another of those provisions of

the code craftily slipped in to force the more speedy collection of

debts; and to clinch this intent, it is confined to actions arising on

contracts for the payment of money only.

This right to issue execution, in spite of the pendency of the

petition in error, and the giving of the security, can not be exer-

cised but upon leave obtained from the court below, or a judge

thereof in vacation. The effect of this provision is, that the party

is not entitled to a supersedeas in this class of cases, without leave

obtained of a court, or a judge thereof; because, on a motion for

the issue of an execution, notwithstanding the giving of the under-

taking provided for in section 519, the direct question must come

up, whether there is error, or reasonable grounds to suppose the

existence of error, in the record or pi-oceedings. No court or

judge would allow the issue of an execution under such circum-

stances, except in a case where the supersedeas is obtained for the

purpose of delay, and that such was the fact must be apparent from

an inspection of the record itself

This is another of those numerous provisions contained in the

code, where the court or judge is authorized to set aside its most

minute and specific details. The code here carefully provides for

petitions in error, and for the manner of obtaining a supersedeas;

and then comes the clause, that in certain cases this all goes for

nothing, if the court or a judge chooses to set it aside. The pro-

vision is, not that an execution may issue if the supersedeas is

clearly for delay, but that in all cases the court or judge may allow

the writ of execution to issue at its or his sovereign discretion.

The reasonable rule would have been to have declared that no

supersedeas should be obtained in such a case, except on an allow-

ance by the court or judge. This would have been phiin, straight-

forward legislation, whicli all would have understood, and no arbi-

trary discretion would then have been placed in eitlier the court
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or the judge. But the codifiers seem to have had a painful sus-

picion ever pressing upon their minds, that the minute and rigid

details of the code would not work well under all contingencies

;

and hence this unlimited discretion vested in a court or a judge to

set them aside, if it or they should see fit. There may be good

sense at the bottom of all this ; but there is not much democracy

in thus placing a judge above all law and fixed rules.

A motion to issue an execution, under this section, can only be

made on notice to the other party, and on a hearing before the

court or judge. The plaintiff in error having complied with the

law to obtain a supersedeas, has a right to suppose his case will so

remain, unless he is notified of the motion to set aside the super-

sedeas. He has a right to be heard on such a motion; and it

would be error to award execution unless such notice had been

given.

The record awarding the execution should show that such was

given, or it would be erroneous on its face.

In the case of the judgment of a justice of the peace, no pro-

ceedings on error shall operate as a stay of execution, unless the

clerk of the Court of Common Pleas shall take a ^vritten under-

taking to the defendant, with sureties, conditioned that the plaint-

iif will pay all costs which have accrued, or may accrue, on such

proceedings in error, together with the amount of any judgment

that may be rendered against the plaintiff in error, either on the

ftu'ther trial of the case, after the judgment of the court below

shall have been set aside or reversed, or upon and after the afiirm-

ance thereof in the Court of Common Pleas.

The party to a suit before a justice can not have a petition in

error, however erroneous the judgment below may be, unless he

can give security, not only to maintain his suit in error, but to pay

any final judgment that may be rendered against him on a trial

after a reversal. If this is just in this case, why is it not applied

to cases originating in the higher courts ? This is another of those

sections which amounts to a denial of justice to a poor man. In-

deed, the code seems to have been framed upon the principle that

to be poor or in debt is a crime.

No provision is here made for an undertaking in a case of forci-

ble entry and detainer. In such a case there is no money judg-

ment except for costs ; it is for the recovery of the possession of

real property.

Sec. 525. In other cases, not provided for, the court in which the
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proceedings are pending may order a stay on such terms as it may

prescribe.

The supersedeas provided for in section 525 must be limited to

courts of record, since the section says, " as may be prescribed by

the court or a judge thereof" The supersedeas must, therefore, be

allowed by the court in which the proceedings on error are pend-

ing.

But this section does not apply to any of the courts enumerated

in this chapter. It is the execution of the judgment, or final or-

der, of any judicial tribunal other than those enumei-atcd in this

title. The section is, therefore, applicable only to proceedings in

courts or judicial tribunals, as to which no absolute right to a super-

sedeas is given. Sections 519 and 524 enumerated the courts on

the judgments of which a supersedeas may issue on giving an un-

dertaking. These are judgments of justices of the peace, of the

Courts of Common Pleas, Superior Courts of Cleveland and Cin-

cinnati, and of the District Courts. To stay the execution of a

judgment or order of any other court or judicial tribunal, requires

an order of the court or judge where the proceedings on error are

pending.

This section, therefore, applies to judgments and orders of Pro

bate Courts, of boards of county commissioners, and of any other

board or tribunal, exercising judicial functions within the juris-

diction given in the first three sections of this title, to the several

courts, to review their judgments or orders on error.

Y. Within what Time it may he Brought.

Sec. 523. No proceeding in errror can be commenced unless

within three years after the rendition of the judgment, or the mak-

ing of the order. Infants, married women, persons of unsound

mind, or imprisoned, may proseciite it within that time, exclusive

of the time of such disability. Hence, if the statute has begun

to run, and the disability intervenes, the person will have the bal-

ance of the three years after the disability is removed.

Where one of the parties to an action is within the saving, all

are ;
unless his interest can be severed from that of the others, and

the judgment be reversed in his favor, and left in force as to the

otliers. Massic's Heirs v. Wallace, 12 Ohio, 351
;
Meese v. Keef,

10 lb. 362 ; 58 Ohio L. 14, sec. 2.

The period of three years to which tlic time for the commence-
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ment of proceedings in error in civil cases is limited by the code,

begins to run, not from the first day of the term at which the

judgment sought to be i*eversed was rendered, but from the day

on which it was actually rendered. West v. Mcddock, 16 Ohio

St. 417, 418. This day of the rendition must of course be fixed

by the day of the date when the record shows it was rendered.

The entry of the judgment is the conclusive test of when it was

rendered.

A proceeding in error is not to be deemed commenced within the

meaning of section 523, upon the mere filing of a petition in error

in the proper court ; but section 20 of the code, which prescribes

when an action shall be deemed commenced, furnishes the rule

which, by analogy at least, determines when proceedings in error

are to be deemed commenced. Kobinson v. Orr, 16 Ohio St. 284.

In this case the petition in error was allowed and filed before the

expiration of three years, but no summons was issued, until after

the expiration of the three years ; and the court held that the right

to prosecute the proceedings in error was barred. Section 20 pro-

vides that an action shall be deemed commenced within the mean-

ing of this title, as to each defendant, at the date of the summons

which is served on him. An attempt to commence an action shall

be deemed equivalent to the commencement thereof, within the

meaning of this title, when the party faithfully, properly, and dil-

igently endeavors to procure a service ; but such attempt must be

followed by service within sixty days. "Where there are several

defendants, a service on one of them within the time limited is,

for this purpose, equivalent to a service upon all, so as to prevent

the bar of the statute of limitations. In the above case, thei'efore,

if the summons had been issued within the three years, a service

after that would have prevented the bar. In order to make the

service a commencement of the action, a second summons must bo

issued immediately after the return of the first " not found," and

so on until the expiration of the sixty days ;
if served within that

time, the action is deemed commenced from the date of the first

summons.

YI. For what a Judgment will he Reversed.

Sec 528. No judgment shall be reversed for the mistake, neg-

lect, or omission of the clerk, until the same has bceii presented

and acted upon in the court in which the mistake, neglect, or

omission occurred.
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Sec. 529. Eetidering judgment before the action stood for trial,

according to the code, is to be deemed a clerical error.

Sec. 138. The court, in every stage of an action, must disregard

any error or defect in the pleadings, or proceedings, which does

not affect the substantial rights of the adverse party ; and no

judgment shall be reversed or affected by reason of such error or

defect.

Error will not lie upon what is matter of discretion in the court.

2 Har. & Gill, 79 ; 3 Halst. 80 ; 7 Vt. 476, 534 ; 21 Maine, 512.

So refusing a new trial is a matter of discretion, and not open to

review. 6 Conn. 59 ; 6 Cranch, 206 ; 5 lb. 187 ;
Breese, 162. So

with the allowance of an amendment. 10 Conn. 460; 11 Wheat.

280. So for a refusal to strike out a plea. 3 Stew. 172. Or for a

refusal to continue a cause. 6 Cranch, 206 ; 1 Litt. 257 ; 4 Cranch,

236 ;
contra, 1 Blackf 63.

Nor does it seem that the code has changed this state of the law.

An exception is an objection taken to the decision of the court upon

a matter of law. Sec. 290. The right to except, therefore, is lim-

ited to a decision on a matter of law. The code nowhere points out

what is error, and of course recognizes the existing state of the law

as to what is or is not a legal error, of which a party can take the

advantage. We had a statute providing for a bill of exceptions on

a motion for a new trial ; but this act is repealed, and the code docs

not re-enact its provisions.

A judgment can not be reversed for an error in favor of the

party. Sterret v. Creed, 2 Ohio, 343 ; 4 Bibb, 180 ; 13 Wend. 280
;

4 Port. 186 ; 1 Call, 567.

Judgment will not be reversed for an error which does no injury

to the party complaining. 8 Watts & Serg. 391 ; 7 Monroe, 407
;

5 Watts & Serg. 188 ; 9 Gill & Johns. 439 ; 5 Leigh, 109 ;
Wright,

547 ; 9 Dana, 193, 59, 273 ; 5 Mo. 501 ; 5 Blackf 267 ; 1 Scam. 131

;

13 Ohio, 131. So the exclusion of evidence which could have had

no beneficial effect to the party oflering it, is no ground for a re-

versal, though it was excluded for a wrong reason. 8 Dana, 192
;

5 Blackf 296. Nor for the admission of irrelevant testimony or

evidence, if it appears no prejudice arose from it. 3 Watts & Serg.

127; 4 Dana, 166. Nor for an erroneous charge, where no injury

can result from it. 8 Yerg. 249 ; 3 Gill & Johns. 450.

Where the complainant omitted to aver a fact essential to the

maintenance of the action, but this fact appeared from the defend-

ant's answer, and objection to the complaint for this defect was
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first taken at the trial, and it was there overruled, and judgment

rendered for plaintiff on ein-or, it was held that the court would

deem the defect in the complaint supplied by amendment, and sus-

tain the judgment. Bate u. Graham, 1 Kernan, 237. The court,

when the objection was made, ought to have ordered an immediate

amendment.

A judgment may now be reversed as to one defendant, and suf-

fered to stand against another, in cases in which a several judg-

ment against that defendant would have been jjroper. In such a

case, only one should be a party to the writ of error. Geroud v.

Stagg, 10 Pr. 369. The old rule was otherwise. 1 Denio, 537, G55
;

1 Iredell, 482 ; 10 N. H. 444.

Where it appears from the whole record that the proper judg-

ment has been entered, the proceedings will not be reversed on

error, even if the court mistook the law on some of the propositions

discussed during the trial. Harman v. Kelly, 14 Ohio, 502 ; Andre

V. Johnson, 6 Blackf 375 ; Houghton v. Slack, 10 Yt. 520.

Where, at the trial, a j)arty assumes and treats the questions

made as questions of law, to be decided by the court, and they are

passed upon and ruled against him, he can not, on error, insist

that the questions decided by the court involved a question of fact,

which should have been submitted to the jury. Barnes v. Ferine,

12 N. Y. (1 Kern.) 18. " If the defendant," says Allen, J., "sup-

posed that there was a disputed question of fact, material to the

issue between the parties, he should have made a distinct request

that it should be submitted to the jiiry. But having treated the

questions as purely legal, and acquiesced in the disposal of them

by the court as such, he can not now be heard to object that facts

were involved which should have been decided by the jury."

The court will not reverse a judgment simply because the case

made by the evidence varies from that set forth in the complaint,

where, as in this case, no objection was taken on that account at

the trial. If it appears that the proof was sufficient to entitle the

successful party to the judgment actually given, such judgment

will be sustained. Here, however, the proof could, at most, only

authorize the plaintiff to recover the consequential damages result-

ing to the contingent interest under the mortgage ;
while the dam-

ages were assessed and the judgment rendered upon the assump-

tion that he was the owner of the property, and entitled to imme-

diate possession. Per Selden, J., Goulet v. Asseler, 22 N. Y. 225.

This was a case for conversion against the defendant for selling

certain goods, on which the plaintiff had a mortgage not yet due.
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The court held that the action could not bo sustained foi- conver-

sion, as the plaintiff was not then entitled to the possession of the

goods. His proper remedy was an action on the case for an injury

to his reversion and security. Gordon v. Harper, 7 Term, 9 ;
Hull

V. Carnely, 1 Kernan, 501 ; S. C, 17 N. Y. 202 ; Peto v. Blades, 7

Taunt. 656 ; Fenn v. Bittleson, 2 Wels., Hurl. & Gord. 152 ; S. C,

8 Eng. Law & Eq. 485 ; Bradley v. Copley, Man., Gr. & Scott,

685 ; Carpenter v. Town, Lalor's Sup. to Hill & Denio, 72 ;
Louns-

bury V. Purdy, 18 N. Y. 515.

But where the petition stated that the plaintiff performed work

and labor for the defendant on his mill-dam, and the evidence of-

fered by the plaintiff and admitted by the court was that the

plaintiff performed work and labor for the defendant in his har-

vest-field, in helping him to harvest his grain, it was held that the

variance between the petition and the evidence was material, and

the evidence should not have been admitted, although the defend-

ant neither alleged nor offered to prove that he had been misled in

any respect by the variance. Hill v. The Supervisor, 10 Ohio St.

621, 622, proposition 4 followed and approved. Judgment reversed

and cause remanded. Thatcher v. Heisey, 21 Ohio St. 668.

Cases cited by counsel for plaintiff: E^yuolds & Co. v. Morris'

Heirs, 7 Ohio St. 310; White v. Brocaw, 14 Oliio St. 329; 2 Selden,

179; Van Sant. PI. 474; 1 Kernan, 25. For defendant: Code,

sees. 131, 132; 1 Kernan, 368; Duel v. Spencer, 1 Abb. Pr. 237;

Cotheal v. Talmadge, 1 E. D. Smith, 575 ; 10 Barb. 321. The error

in this case was in the pleader's stating what was unnecessary. It

would have been sufficient if the words "on his mill-dam" had

been omitted; and then there would have been no variance. The

pleader here set a trap to catch himself.

The practice of mutilating pleadings, by striking out or insert-

ing new matter by way of amendment, is disapproved of; but

where such alteration is made with the permission of the court,

and no prejudice results to the adverse party, the final judgment

will not be reversed therefor. Schneiders. Hosier, 21 Ohio St. 98.

When a motion for a new trial, on the ground that the verdict is

not sustained by sufficient evidence, is overruled, and a reviewing

court reverses the judgment of the inferior tribunal for error in

overruling such motion, and remands the case for a new trial, the

judgment of the reviewing court will not be reversed by the Su-

preme Court, unless it clearly appeal's that the verdict was sus-

tained by the evidence. Hammond v. Hammond, 21 Ohio St. 620.

The question decided by the court was not the question presented
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by the record. The (luestion below was whether a certain deed

bad ever been executed. On this question there was a conflict of

evidence. If the jury believed the plaintiff's testimony, the deed

was made ; if they believed the defendant's testimony, then the

deed never was made. The jury and the court below believed the

testimony of the defendant. The proposition of law presented

was, that in a case of conflict of evidence, a court of error never

reverses, because the jury are the proper tribunal to decide upon

the credibility of witnesses. The District Court violated this rule

of law in reversing the judgment of the Common Pleas; and to

correct this legal error, the case went to the Supreme Court. It

was no question of the weight of evidence ; it was a question of

which class of witnesses should be believed, and with this question

a court of error has nothing to do. The cases cited are no au-

thority for the decision made. They were cases presenting ques-

tions of the iceight of testimony, and to that class of cases the rule

applies, but not to cases where the jury had to decide on conflicting

testimony and upon the credit to be given to the several witnesses.

Instead of correcting this error in law of the District Court, the

Sui3reme Court repeated it. The opinion of the court assumes that

the case was one where the verdict was not sustained by the evidence;

and that was a mistake.

A judgment for more than the petition shows the plaintiff" is en-

titled to recover, and for more than he prays for in his petition,

is erroneous ; nor can a plaintiff recover interest in an action to

recover a specific sum of money, unless the petition contains a

claim for interest. Green v. Dunn, 5 Kansas, 254 ;
Powell v. Hor-

ton, 5 Ohio, 260. In the above case, the petition claimed §299.

The recovery was for $312.28, with no claim for interest. The

judgment was reversed, and a new one rendered for $299, with

costs in the court below, and costs on error were divided. Asso-

ciation V. Hitchcock, 4 Kansas, 36.

On error, the court will look to the whole record to ascertain

w^hether the judgment is right, and will not reverse, if facts which

ought to have been stated in the petition are brought upon the

record afterward by answer or replication, if no objection was

made in the court below. Barrett v. Butler, 5 Kansas, 355. " It

may be objected," say the court, "that a defective petition could

not, in any manner, be affected by the allegations in a reply. This

may be true, provided the objection be taken ia time. But we

think such an objection comes too late, if made for the first time

after verdict ; and hence we say that, in a case like the one at bar,
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where all the several pleadings have been duly filed and put before

the court and jury, as upon trial, without objection in any manner,

and testimony introduced under them also without objection, and

the cause submitted and a verdict rendered therein, a reviewing

court will consider all the pleadings on each side of the case in de-

termining whether a good cause of action or defense has been

stated, as the case may be."

To allow a witness, except upon questions of science, trade, and

those of a similar nature, to state opinions, which would probably

influence the jury in forming their verdict, is substantial error.

Teft V. Wilcox, 6 Kansas, 46.

Every fact necessary to sustain a judgment rendered, will, on re-

view, be presumed to have been proved by competent testimony,

unless the contrary be shown. Shelton v. Dunn, 6 Kansas, 128;

Hefiferlin v. Stuckslager, 6 Kansas, 166 ; Hoffman v. Meyer, 6 lb.

398.

Where, upon the whole record, it is apparent that, on a retrial,

no recovery can be had, a judgment in favor of the defendant will

not be reversed merely because the court below may have erred in

their instructions to the jury. Portage County Branch Bank v.

Lane, 8 Ohio St. 406.

Where the judgment in a case is reversed on the ground that it

is not sustained by the evidence, the court must remand the case

to the court below for a new trial. It can not render a final judg-

ment. Stivers v. Borden, 20 Ohio St. 232.

In the admission of improper evidence on the part of the de-

fendants, which operates only to rebut evidence improperly intro-

duced by the plaintiff, there is no error to the prejudice of the

latter. Taylor v. Boggs, 20 Ohio St. 517.

As to the character of instructions, sec L. M. K. E. Co. v. Wet-

more, 19 Ohio St. 111. The admission of incompetent evidence

must prejudice to justify a reversal. Cricket v. The State, 18 Ohio

St. 9; Whitman v. Keith, lb. 134; Fuller v. Coats, lb. 343; Way
& Co. V. Langley, 15 lb. 392 ; Deckey v. Beatty, 14 lb. 389 ;

Dudley

V. Geauga Iron Co., 13 lb. 168 ; C. C. & C. E. E. Co. v. Bartram, 11

lb. 457 ;
Ohio Life Ins. and Trust Co. v. Goodin, 10 lb. 557 ; 1 lb.

141, 244; 2 lb. 44; 4 lb. 251 ; 6 lb. 182, 288.

A decree for specific performance, on the part of the defendant,

without finding or requiring j)erformanco, on the part of the

plaintiff, of his part of tlie agreement, is erroneous. Owens v.

Hall, 13 Ohio St. 571.

On a nonsuit, it must appear by the record that the plaintiff was
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not prejudiced by the error in rendering a nonsuit, or the plaintiff

is entitled to a reversal. Byrd v. Blessing, 11 Ohio St. 3G2.

The reasons assigned in the court below for its decision are im-

material, if, on the whole record, the decision appears to be right.

Palmer v. Yarrington, 1 Ohio St. 253; Smith v. Eeynor, 9 lb. 1

;

Loudenbach v. Collins, 4 lb. 251.

Matter resting in the discretion of the lower court will not be

reversed on error. Legg v. Drake, 1 Ohio St. 286 ; 85 Eng. C. L.

690 ; 5 E. & B. 690 ; 3 Ohio St. 445 ; 1 N. Y. 43, 290 ; Spratley u.

P. P. Ins. Co., 5 Kansas, 154.

Where the requisite data appear upon the face of the record,

the court of errors will render such judgment as the court below

ought to have rendered. Col., Piq. & Ind E. E. Co. v. Simpson, 5

Ohio St. 251.

Where the petition shows on its face that the cause of action is

barred, it is error for the court to receive evidence and render

judgment over the objections of the defendant. Zane v. Zane, 5

Kansas, 134.

VII. Judgment.

Sec. 526. When a judgment or final order has been or shall be

reversed, either in whole or in j)art, in the Court of Common Pleas,

the District Court, or Supreme Court, the court reversing the same
shall proceed to render such judgment as the court below should

have rendered, or remand the cause to the court below for such

judgment ; and the court reversing such judgment or final order,

shall not issue execution in causes that are removed before them

on error, on which they pronounced judgment, as aforesaid, but

shall send a special mandate to the court below, as the case may
require, to award execution thereupon ; and such court to which

such special mandate is sent, shall proceed in such cases in the

same manner as if such judgment or final order had been rendered

therein ; and on motion, and good cause shown, it may suspend

any execution made returnable before it by order of the Court of

Common Pleas, the District Court, or Supreme Court, in the same

manner as if such execution had been issued from its own court,

but such power shall not extend further than to stay proceedings

until the matter can be further heard by the Court of Common
Pleas, the District Court, or Supreme Court, as the case may be :

Provided, this section shall not apply to judgments of justices of

the peace.

VOL. II—30
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On receipt of the mandate of the Supreme or District Court, the

Common Pleas orders it at its next term to be entered on the

minutes of the court, and directs execution to issue thereon, as

upon a judgment by that court. Indeed, as soon as the mandate

is so recorded, the judgment rendered in the court of error be-

comes, for the purposes of execution, a judgment of the Court of

Common Pleas. If a judgment of the Common Pleas is affirmed,

then the execution, save for costs on error, is to be issued on the

original judgment.

Sec. 608. When the District Court shall affirm a judgment on

petition in error, it shall also render judgment against the plaintiff

in error for five (5) per cent, upon the amount due from him to the

defendant in error, unless the court shall enter upon its minutes

that there was reasonable ground for the proceeding in error.

'

This section is placed in the code after the repealing section, and

must have been added as an amendment after the code was re-

ported. It applies to all cases where the judgment is for the re-

covery of money, whether a stay of execution has been obtained

or not. Indeed, where, under section 522, a defendant in error and

plaintiff below has obtained the issue of an execution, after a super-

sedeas granted, he can go on and collect his debt, and yet have a

penalty of five per cent, on his judgment, unless the court should

construe the words, " upon the amount due from him to the defend-

ant in error^' to mean the amount actually still due on the affirm-

ance of the judgment, and not the original amount of the judgment.

This is the more reasonable construction to be given to the section,

since where a party has not been delayed by a petition in error in

collecting his judgment, we can see no reason for giving him a

penalty. And yet, if he has proceeded regularly, and has not had
time to collect, though not delayed, he will be entitled to his five

per cent. If a penalty was to be authorized, it should have been

only in those cases where the plaintiff below had been stayed by a

supersedeas in the collection of his judgment. The costs are the

usual penalty for bringing a groundless action, and why a j^etition

in error should be made an exception to the general rule, we are

unable to sec. This section ought to be restricted to cases where
a stay of execution, is obtained upon the filing of the petition in

error.
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< FORMS.

1. PETITION.

County, ss. \
District Court.

J

A B, plaintiff, ")

vs. > Petition in Error.

C D, defendant. )

The said A B, plaintiff, complains of the said C D, defendant, for

that the said C D, at the term of the Court of Common Pleas,

A. D. 18 , for said county of , recovered a judgment, by the

consideration of said court, against the said plaintiff, in a certain

action then pending in said court, wherein the said C D was

plaintiff, and the said A B was defendant, a copy of the record of

the judgment and proceedings in which case, duly certified, is

hereto attached, marked A, and made a part of this petition ; and

the said A B avers that there is error in the said record and pro-

ceedings, in this, to wit

:

1. That the said court erred in the instructions given to the jury

on the trial of the said action.

2. That the said court erred in refusing to give the instructions

which the said A B prayed the said court to give.

3. That the facts set forth in the said petition are not sufficient

in law to maintain the aforesaid action thereof against the said

AB.
4. That the said court erred in sustaining the demurrer of the

said plaintiff' to the answer of the said defendant, (or, to the first,

or second count in the petition and plea in the answer of the said

A B contained.)

5. That the said court erred in sustaining the demurrer of the

said plaintiff to the counter-claim of the said defendant.

6. That said court erred in admitting the evidence of said C D,

to which the said A B objected.

7. That the said court erred in ruling out the evidence offered

by the said A B on the trial of said action.

8. That the said judgment was given for the said C D, when it

ought to have been given for the said A B, according to the law

of the land.

The said A B, plaintiff, therefore prays that the said judgment

may be reversed, and the said plaintiff restored to all things he

has lost by reason thereof.
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It has been suggested that the words docket entries ought to be

included, as well as the words journal entries. I do not believe

either words are necessary. It is the record on which the petition

is filed, and the word record includes all that heretofore entered

into the composition of a final record. In lieu of a copy of the

complete record, and to save expenses, the original papers, with a

copy of what would be included in the final record along with

these papers, may now be used as the record of the case. In many
States no complete record is made, and you are on error compelled

to resort to the original entries and papers to make up the record.

It is the record still on which the petition in error is predicated,

and should be so averred ; nor need aught else be averred.

The assignment will, of course, correspond with the error which

has intervened. The above are given as mere examples, and as a

guide to the inexjDerienced. The error must be specifically pointed

out, and must be apjjarent upon the inspection of the record.

Errors of fact, however, may be assigned not aj^parent on the

record ; as the infancy of a party, 9 Johns. 159 ; 15 lb. 87 ; or the

death of a party before judgment, 6 Ohio, 518 ; or that a party

against whom an attachment had been issued, was not a non-resi-

dent. Hartshorn v. Wilson, 2 Ohio, 27. An error in fact must be

some fact of which the party could not have taken advantage on

the trial. No question of law or facts competent to have been

proved at the trial can be assigned for error of fact. There are

but a very few such errors.

Errors of fact and errors of law can not be assigned at the same
time ; for the one is to be tried by a jury and the other by the

court. Nor can several errors in fact be assigned, 6 Comyn Dig.

458 ; Pleader 3 B. 15 ; though several errors in law may be assigned

at the same time. lb.

No errors will be noticed but such as are pointed out by the as-

signment. 15 Conn. 83 ; 5 B. Monroe, 340 ; 6 Dana, 242 ; 3 How.
Mis. 77 ; Booth v. Shepherd, 8 Ohio St. 243

2. ANSWER.

The code says nothing as to any answer; still it is supposed the

defendant must answer. Unless he does, the court will not know
how to try an error in fact, except by default. The statute of

limitations must be pleaded. Acker v. Ledyard, 1 Denio, 677.

And this though the judgment on its face be of more than three

years' standing. lb.; Eubank v. Rail, 4 Leigh, 308. So a release
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of errors must be pleaded. Where errors in fact and law arc as-

signed together, a demurrer will lie for the misjoinder ; or the

defendant can compel the plaintiff to elect by which he will abide.

If a party pleads to an error in fact that there is no error, he ad-

mits the fact, and presents the single question, whether the fact so

admitted renders the proceedings erroneous. 9 Johns. 159 ; 15 lb.

87 ; 9 Yerger, 91. A party may deny the truth of the fact assigned

for error, and then it must be found by a jury.

3. LIMITATION.

And now comes the said C D, defendant, and for answer to the

petition of the said A B, plaintiff, saith that the said plaintiff

ought not to have his said action thereof against him ; because he

saith that the said proceeding in error was not commenced within

three years next after the rendition of the judgment aforesaid

;

and this he is ready to make appear.

4. NO ERROR.

And now comes the said C D, defendant, and for answer to the

petition of the said A B, plaintiff, saith that there is no error either

in the record and proceedings aforesaid, or in the rendering of

the judgment aforesaid, (or, in the making of the order aforesaid
;)

therefore he prays that the said judgment may be affirmed.

5. RELEASE OF ERROR.

And now comes the said C D, defendant, and for answer to the pe-

tition of the said A B, plaintiff, saith that the said plaintiff ought
not to have his said action thereof against him

; because he saith

that the said A B, after the rendition of the said judgment, and
before the commencement of this action, did, by his writing, under
seal, release to the said C D all errors which might have or had oc-

curred in the record and proceedings aforesaid, and all right to

prosecute any action or petition in error thereon against the said

C D; and this the said C D is ready to make appear.

6. UNDERTAKINGS FOR MONEY JUDGMENT.

Whereas, A B has, this day of
, a. d. 18 , filed, in the

clerk's office of the District Court for the county of , his pe-

tition in error against C D, to obtain the reversal of a judgment
rendered in the Court of Common Pleas for said county, at its
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term, a. d. 18 , in an action wherein the said C D was plaintiff,

and the said A B defendant, and in which action the said C D re-

covered judgment against the said A B for $ , debt, and $

costs of suit.

Now, therefore, we, , and , do undertake to the said

C D, in the sum of S , that the said A B will pay the condem-

nation money and costs, in case the said judgment (or, order) shall

be affirmed in whole or in part.

7. WHERE IT DIRECTS EXECUTION OP A CONVEYANCE.

Whereas, A B has, this day of , a. d. 18 , filed, in the

clerk's office of the District Court for the county of ,
his pe-

tition in error against C D, to obtain the reversal of a judgment

rendered in the Court of Common Pleas for said county, at its

term, a. d. 18 , in an action wherein the said C D was plaintiff,

and the said A B defendant, and in which action the said C D re-

covered judgment against the said A B, that the said A B do exe-

cute and deliver to the said C D a conveyance for certain real

estate in said judgment and proceedings described, and for $ ,

costs of suit.

Now, therefore, we , and , do undertake to the said

C D, in the sum of $ , that the said A B shall abide the judg-

ment, if the same shall be affirmed, and pay all costs by reason

thereof.

8. ON JUDGMENT FOR RECOVERY OP LAND.

Whereas, A B has, this day of , a. d. 18 , filed, in the

clerk's office of the District Court for the county of ,
his pe-

tition in error against C D, to obtain the reversal of a judgment

rendered in the Court of Common Pleas for said county, at its

term, a. d. 18 , in an action wherein the said C D was plaintiff,

and the said A B defendant, and in which action the said C D re-

covered judgment against the said A B for the possession of the

following real estate, to wit, (here describe it as in record,) and for

$ , his costs of suit.

Now, therefore, we, , and , do undertake to the said

C D, in the sum of $ , that the said plaintiff^ in error, during

the possession of the said real estate by the said plaintiff in error,

shall not commit, or suffer to be committed, any waste thereon, and

that if the said judgment shall be affirmed, he will pay the value

of the use and occupation of the said real estate from the date of
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this undertaking, until the said A B shall deliver the possession

thereof to the said C D, pursuant to the judgment, and pay all

costs.

9. ON ERROR TO JUSTICE.

' Whereas, A B has, this day of , a. d. 18 , filed, in the

Coui-t of Common Pleas for the county of , his petition in

error against C D, to obtain the reversal of a judgment for $ ,

debt, and ^ , costs, rendered on the day of ,
a. d. 18 ,

by , Esq., a justice of the peace for the township of
,

in the said county of , in an action then pending before him,

wherein the said C D was plaintiff, and the said A B was defend-

ant.

Now, we, , and , undertake to the said C D, that the

said A B shall pay all costs which have accrued or may accrue on

said proceedings in error, together with the amount of any judg-

ment that may be rendered against the said plaintiff in error, either

on the further trial of the case after the judgment of the court below

may have been reversed, or upon and after the affirmance thereof

in the Court of Common Pleas.

10. SUGGESTION OP DIMINUTION OP THE RECORD

And now comes the said C D, and suggests to the court here

that in the transcript of the record attached to the plaintiff's peti-

tion, there are certain defects as follows, to wit, (here state specifi-

cally what they are.)

Wherefore the said C D prays that an order may be sent to the

said Court of Common Pleas (or, the said
,
justice of the

peace,) to certify up to this court, whether the said defects do exist

in the record of said proceedings now remaining in said court, and

also a true transcript of said proceedings in said court below, and

thereupon it is ordered that the said order issue as prayed for, and

that the said Court of Common Pleas (or, the said justice) do

certify as prayed for, and also send up a true transcript of the re-

cord and proceedings in this cause to this court; and it is further

ordered, that a copy of this order be served on the said court or the

said justice of the peace, and the said court (or, justice) is hereb5r

required to make his return to the same forthwith, (or, on or before

the day of , a. d. 18 .)

As the wint of certiorari is taken away, the court may act by
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order, and a copy of the order is as good as formal writ ; and an

attachment can issue for disobedience to the order as well as to the

old writ,

11. JUDGMENT OF AFFIRMANCE.

And now came the said parties, by their attorneys, and there-

upon this action came on to be heard upon the petition of the said

A B and the answer of the said C D, and was argued by counsel

;

on consideration whereof, it is ordered and adjudged by this court

that the judgment of the said Court of Common Pleas (or, of the

said justice of the peace,) be and the same is hereby affirmed, with

costs ; and it is further ordered that a special mandate be sent to

the said Court of Common Pleas to carry this judgment into exe-

cution.

If a justice's judgment is affirmed, after the judgment of affii*m-

ance, pi'oceed as follows

:

And it is further ordered that execution be awarded from this

court to carry into effect the judgment of the said justice, as if the

same had been rendered in this court.

Or, and it is further ordered that the clerk of this court certify

this decision to the said
,
justice of the jDcace, that the said

justice may proceed to execution of the said judgment so as afore-

said by him rendered,

12. REVERSAL.

And now came the said parties, by their attorneys, and there-

upon this action came on to be heard upon the petition of the said

A B, and the answer of the said C D, and was argued by counsel

;

on consideration whereof, it is ordered and adjudged by this court,

that the judgment of the said Court of Common Pleas, (or, of the

said justice of the peace,) be and the same is hereby reversed, with

costs, and that the said plaintiff in error be restored to all things

which he has lost by reason of the said judgment; and it is further

ordered that the said Court of Common Pleas do proceed, without

delay, to final judgment between the said parties accordiug to law;

and it is further ordered that a special mandate be sent to the said

Court of Common Pleas, to carry this judgment into execution.

13. THE LIKE, SPECIFYING THE CAUSE.

And now came the said parties, by tlicir attorneys, and there-

upon this action came on to be lieard upon the petition of the said

A B, and the answer of the said C D, and was argued by counsel

;
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on consideration whereof, this court is of opinion that there is error

in the record and proceedings of the said Court of Common Pleas,

in this, to wit : that the said court, in {here state the grounds of

reversal.)

Therefore, for the said error, it is ordered and adjudged by this

court that, etc. (as in last precedent.)

14. REVERSAL AND FINAL JUDGMENT.

(Follow the last but one to the close of the reversal, and then pro-

ceed:) and thereupon it appearing to the court here that the said

Court of Common Pleas ought to have rendered judgment in favor

of the said A B, and against the said C D, for the sum of I ,

and costs of suit, it is therefore considered by this court that the

said A B recover of the said C D the said sum of $ ,
and also

his costs in this behalf expended, taxed to dollars and

cents ; and it is further ordered that a special mandate be sent to

the said Court of Common Pleas, to carry said judgment into exe-

cution.

15. REVERSAL, AND CAUSE REMANDED WITH INSTRUCTIONS TO OVER-

RULE A DEMURRER.

And now^ame the said parties, by their attorneys, and there-

upon this cause came on to be heard upon ihe petition of the said

A B, and the answer of the said C D, and was argued by counsel ; on

consideration whereof, the court find that the said Court of Com-

mon Pleas erred in sustaining the demurrer of the said C D to the

petition ofthe said A B, (or, in sustaining the demurrer of the said CD
to the answer of the said A B ;) it is therefore considered and adj udgcd

by this court, that for the error aforesaid, the said judgment of the

said Court of Common Pleas be and the same is hereby reversed

with costs, and that the said A B be restored to all things

which he has lost by reason thereof ; and it is further ordered that

this cause be remanded to the said Court of Common Pleas, with

instruction to overrule said demurrer, and to proceed without de-

lay to final judgment between the said parties, according to hiw.

16. PROCEDENDO ON REVERSAL.

(The entry of judgment is as in the preceding, to the close of special

mandate made to carry the judgment into execution, then proceed :) and

that a writ of procedendo also be sent to the said Court of Com-
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mon Pleas, to proceed without delay to final judgment between the

said parties according to law.

17. REVERSAL IN PART AND AFFIRMANCE IN PART.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard upon the petition of the said

A B, and the answer of the said C D, and was argued by counsel;

on consideration whereof, it is ordered and adjudged that so much
of the judgment of the said Court of Common Pleas as, (here state

the part to be reversed,) be and the same is hereby reversed, and that

the said A B be restored to all things he has lost thereby, and that

the residue of the said judgment of the said court be and the same

is hereby affirmed ; and it is further ordered and adjudged that the

costs of this suit be equally divided between the said plaintiff and

defendant, and each is hereby ordered to pay his said proportion
;

and it is ordered that a special mandate be sent to the said Court

of Common Pleas, to carry this judgment into execution.

18. MANDATE.

The State of Ohio, County, ss.

To the Court of Common Pleas, within and for said County,

Greeting

:

Whereas, in a certain civil action lately before you, wherein A
B was plaintiff and C D was defendant, a judgment was rendered

by you in favor of the said A B, for the sum of ^ , with costs,

on a transcript of which judgment and record the said C D prose-

cuted a petition in error in the District Court, within and for the

said county of ; and whereas, at the term of the said

District Court, a. d. 18 , on consideration of the said petition of

the said C D, and the answer of the said A B, it was ordered and

adjudged by the said District Court, that *the said judgment be

affirmed, (or, reversed,) with costs ; which costs, as taxed, amount

to the sum of $

You arc therefore hereby commanded, that without delay you

cause execution to be had of the said judgment of the said Dis-

trict Court, according to law, the said petition in error to the con-

trary notwithstanding.

Witness my hand and the seal of the said District Court, at the

court-house in , on this day of , a. d. 18

J D, Clerk.
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19. PROCEDENDO.

(Proceed as in last to *, then add ;) the said judgment be reversed,

with costs, taxed to $ , and that the said action be remanded to

the said Court of Common Pleas for further proceedings.

You, therefore, are hereby commanded, that without delay you

cause execution to be had of the said judgment for costs ; and that

in like manner you proceed to final judgment between the said

parties, according to law.

"Witness my hand, and the seal of said District Court, at the

court-house in , on this day of , a. d. 18 .

J D, Clerk.

EKKOE TO THE SAME COIJET.

I. When Admissible.

Sec 534. A Court of Common Pleas or District Court shall have

power to vacate or modify its own judgments or orders, after the

term at which such judgment or order was made :

1. By granting a new trial for the cause, within the time and in

the manner prescribed in section 301.

2. By a new trial granted in proceedings against defendants

constructively summoned, as provided in section 70.

3. For mistake, neglect, or omission of the clerk, or irregularity

in obtaining a judgment or order.

4. For fraud practiced by the successful party in obtaining the

judgment or order.

5. For erroneous proceedings against an infant, married woman,

or person of unsound mind, where the condition of such defend-

ant does not appear in the record, nor the error in the proceed-

ings.

6. For the death of one of the parties before the judgment in

the action.

7. For unavoidable casualty or misfortune, preventing the party

from prosecuting or defending.

8. For errors in a judgment shown by an infant in twelve

months after arriving at full age, as prescribed in section 386.

9. For taking judgments upon warrants of attorney, for more

than was due to the plaintifi", when the defendant was not sum-
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moned, or otherwise legally notified of the time or place of taking

Bueh judgment.

The first two causes have already been discussed under their re-

spective heads.

The third cause relates to mere clerical mistakes, which can be

amended on motion.

The fourth reason would have been the foundation of a bill in

chancery heretofore, and the proceedings under it must now be

substantially the same.

The fifth and sixth reasons refer to errors heretofore corrected

on a writ of error coram vobis, or a writ of error issued by the

court to re-examine its own judgments. The case of Daws &
Cary v. Harper & Payne, 6 Ohio, 518, is one of this kind. Error

may be in the same court where the judgment was given, when
the error is not assigned for any fault in the court, but in some defect

in the execution of process : as for misprision of clerk ; for error in

fact, as, defendant, being a minor, appeared by attorney
;
plaintiff a

feme covert, or died before issue. 6 Comyn's Dig. 438 ; 11 Johns.

460 ; 1 Brown, 75 ; Frazier v. Cosbie, Wash. 130. It may now be

doubtful whether error in fact can now be taken advantage of,

save in the court rendering the judgment.

The seventh reason is also one formerly addressed to a court of

equity ; and many of the cases have already been considered un-

der the head of New Trial.

The other reasons need no explanation. The court has always

set aside judgments entered upon confession, when taken for more

than the sum due, or when including a collection fee. Shclton v.

Gill, 11 Ohio, 417 ; Martin v. Bank of St. Clairsville, 13 lb. 250.

So judgments irregularly entered might be set aside at a subsequent

term. 3 Ohio, 15, 518 ; 18 lb. 307.

Misconduct ofprevailing party.
—"Where a plaintiff, upon false and

fraudulent testimony, procures a judgment to be rendered against

a party not liable for the debt or claim sued upon, and such party

has no knowledge of the pendency of the action against him un-

til more than one year has elapsed after the final judgment was
rendered, such judgment may be set aside and annulled, or may
be perpetually enjoined. Adams v. Secor, 6 Kan. 542. Vide also

McVickor v. Wolcott, 4 Johns. 509; Briggs v. Shaw, 15 Vt. 78;

Barker v. Elkins, 1 Johns. Ch. 465 ; Norton v. Woods, 22 Wend.
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520; Camman v. Trophagan, Saxton, 28; Fowler v. Lee, 10 Gill &
Johns. 358.

Where a final judgment in a cause has been rendered by the

Court of Common Pleas, it is error for the same court to vacate

such judgment at a subseqent term, on the motion of one of the

parties, without notice to the other party or his attorney. The
record being silent as to notice, it can not be implied. Hettrick v.

Wilson, 12 Ohio St. 136. No presumption can be admitted, where

the subject of complaint is that the party has had no day in court,

and so had no opportunity of placing anything upon' the record.

lb.; 5 Kan. 165.

It is competent for the Court of Common Pleas, under section

534 of the code, part 3, on motion, to modify, at a subsequent term,

the entry of a verdict and judgment in a civil action, so as to show
that the judgment was in fact rendered on June 16th, though not

recorded until the 19th ; and that an undertaking for a second

trial of the case, executed, approved, and filed before the 19th, was
so executed, approved, and filed, after the judgment was pro-

nounced and the second trial allowed. 18 Ohio St. 419.

Where a judgment on a bill of exchange includes an illegal as

well as a legal consideration, the same can not be vacated on peti-

tion under section 534, if the plaintiif remits so much of the judg-

ment as is made up of the illegal consideration. Doty v. Knox
County Bank, 16 Ohio St. 133; Parish v. Stone, 14 Pick. 198;

Kerrison v. Cole, 8 East, 231.

II. How Corrected, etc.

Sec. 535. Proceedings to correct mistakes or omissions of the

clerk, or irregularity in obtaining a judgment or order, shall be on

motion ; but notice thereof shall be given to the adverse party or

his attorney. The motion to vacate a judgment because it was

rendered before the action stood for trial, must be made in the first

three days of the succeeding term.

Sec. 536. The proceedings to vacate or modify a judgment or

order, on the grounds mentioned in subdivisions 4, 5, 6, 7, 8, and 9,

must be by petition verified by afl&davit, setting forth the judg-

ment or order, the grounds to modify or vacate it, and the defense

to the action, if the party applying was the defendant. On this

petition a summons must issue, and be served as in an ordinary

action.

Sec. 537. The court may first try and decide upon the grounds

alleged to vacate or modify the judgment or order, before deciding
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upon the validity of the defense, or the cause of action. There

are two questions, then, in every such case : First. Does the peti-

tion make a cause within the code for vacating the judgment or

order? Secondly. If it does, has he a defense to the action, or

a good cause of action, if the application is made by a plaintiff?

Both of these questions must be decided aflarmatively, before the

judgment or order can be vacated. The court must first decide

that a plaintiff has a valid cause of action, or a defendant a valid

defense, before the judgment already entered can be disturbed or

vacated. Hence the whole merits of the case must be involved in

an application for the vacation of a judgment; and, of course, the

petition must contain a statement of the whole case between the

parties. There must be, in the first place, the presentation of a

legal cause of action, or defense thereto ; and, secondly, there

must be reasonable grounds for believing that it can be made out.

The court, on a disputed cause of action or ground of defense,

would not undertake to pass absolutely on the facts ; but it must

be satisfied that a case is made for a jury ; and such a case, too,

as, if a verdict were found for the applicant, the court would not

disturb it, as being against the weight of evidence. Section 538

must not be construed to mean more than this ; since the applica-

tion is not for a judgment, but only for a new trial. If, then, the

evidence of the facts is such that a verdict found on them would

be permitted to stand, the party has shown such a valid cause of,

or defense to, an action as will entitle him to a vacation of the

judgment, and a new trial.

The motion to modify judgments must be mainly applicable to

cases depending upon chancery principles ; and yet the case can

not be re-examined on its merits, as formerly on a bill of review,

since the evidence exists in parol. Hence, even in these cases, ex-

cept for mere clerical errors, the petition will need to be as full

and specific as it would have to be in the case of an action at law.

Sec. 539. The applicant may obtain an order to stay proceedings

on the judgment, if the court is satisfied that there is reasonable

grounds for believing that the party is entitled to have the judg-

ment or order vacated or modified. In case of a judgment ren-

dered before the action stood for trial, the court may make the

order at once, although no valid defense is shown to the action

;

the defendant, in such case, is entitled, as of right, to the same
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delay he would have obtained if the action had been tried and the

judgment rendered at the proj)er time.

" That whenever a recovery may have heretofore been had
or may hereafter be had, in default, in any civil action or proceed-

ing, for the amount claimed in the petition, and the amount so

claimed and recovered shall, by reason of mistake in the pleader,

be less than the true amount of the claim existing in fiivor of the

plaintiff or plaintiffs at the time of the commencement of such

action, it shall be lawful for the said plaintiff or plaintiffs to bring

an action to correct such mistake, and have judgment or decree

for the unpaid balance of the true amount of such claim, without

costs." 66 Ohio L. 144.

III. Within what Time.

The proceedings to modify or vacate a judgment or order, under

subdivisions 4, 5, and 7, section 534, must be commenced within

two years after the judgment was rendered or order made ; infants,

married women, and j)ersons of unsound mind, within two years

after such disability is removed. This provision leaves the rule

to apply, that the disability must exist at the time the judgment
was rendered, or order was made ; and no disability intervening

after that time will extend the limitation beyond the two years.

Proceedings under subdivisions 3 and 6 must be commenced
within three years, and under subdivision 9, within one year after

the defendant has notice of the judgment. In regard to these last

cases, there is no saving of the rights of any one ; the application

must be made within the time limited, and not after.

Sec. 542. These provisions apply to the Supreme Court and Pro-

bate Court, so far as they are applicable, as well as to the Common
Pleas and District Coui'ts.



1270 ERROR IN CIVIL CASES.

FOEMS.

1. MOTION TO VACATE.

County, ss.
")

Court of Common Pleas.
)

A B, plaintiff, "|

vs. > Motion to vacate Judgment.
C D, defendant. )

The said C D, defendant, now comes, and moves the court here

to vacate the judgment heretofore entered in this action, at the

term of this court, A. D. 18 , for the following reasons, to wit,

the said judgment was rendered on the day of , A. d.

18 , (or, on the first day of said term,) when the same had been

set for trial on the trial docket for the day of aforesaid,

(or, on the sixth day of said term.

AB,
By , his Attorney.

Where the reason is a mistake or irregularity of the clerk, the

motion should specify what the mistake or omission is. What mis-

takes or omissions can be corrected is discussed under the head of

amendments. This provision is merely the mode in which the

amendment must be made. If, however, the clerk were to render

a judgment the reverse of what was intended, possibly it might bo

corrected in this manner, by a vacation of the judgment and a re-

trial of the case. The court could not certainly order the record

to be changed ; this can be done only when the record, on its face,

demonstrates what the mistake is, and what the true entry should

have been. And yet there can be objection to vacating the judg-

ment, when it is clearly proved to have been different from what

the court intended it to have been ; but this can not be done by an

amendment: it must be reached by vacating the judgment, and

granting a new trial.

2. NOTICE OF MOTION TO VACATE JUDGMENT,

The said A B, plaintiff, is hereby notified that the said C D, de-

fendant, will apply to the said Court of Common Pleas, on the first

day of its next term, (or, on the day of next,) or as soon

thereafter as he can be heard, for a vacation of the judgment here-

tofore entered in this action in favor of the said A B, at the
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term of said court, (or, on the day of ,
a. d. 18 ,) be-

cause the said judgmeut was rendered on the day of
,

A. D. 18
,
(or, on the first day of said term,) when the same had

been set for trial on the trial docket for the day of afore-

said, (or, on the sixth day of said term,) and the said C D will

support his said motion by the necessary affidavits.

Dated this day of , 18 .

CD,
By E F, his Attorney.

3. PETITION FOR VACATION OP JUDGMENT.

The said A B, plaintiff, complains of the said C D, defendant, for

that heretofore the said C D had commenced an action in the said

Court of Common Pleas against the said A B, to recover the sum

of S , as was claimed in said petition.on (here state briefly the

original cause of action as set forth in the said petition,) and that

the said A B afterward filed his answer to the petition of the said

C D, and set up therein as a defense to the said action that :
(here

state the defense as set np in the answer ;) and the said A B further

saith that the said action would have been set for trial in due course

at the term of said court ; and that he, the said A B, could have

easily prepared himself for the trial at said term, and proved the

truth of his said defense, so pleaded in his said answer
;
but the said

A B further saith that, on or about the day of next pre-

ceding the said term of said court, the said C D applied to the said

A B for an agreement to continue said action at the next term of

said court, without incurring any expense in preparing for the trial

thereof; and the said A B then agreed with the said C D that said

action might be continued as aforesaid, and thereupon he failed to

make any due preparation therefor, and notified his attorney E F,

who did not reside in the said county of ,
but in the county

of , of the said arrangement ; and the said A B further saith

that, confiding in the said understanding with the said C D, neither

he nor his said attorney attended at the said term of said court.

And the said A B further saith that the said C D fraudulently,

and without the knowledge of the said A B, and in violation of

the said agreement, did, at the said term of the said court,

proceed to the trial of the said action, and in the absence of the

said AB, did obtain a judgment against the said A B, and in fiivor

of the said C D, in the said action for the sum of % , and which

VOL. II—31
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judgment the said A B saitli is unjust and fraudulent as against

the said A B.

The said A B, therefore, prays that the said judgment may be

vacated, and that said action be again set down for a new trial in

this court.

AB,
By

, his Attorney.

The statement of the petition, as to the grounds of the applica-

tion, must always correspond with the facts. The facts constitut-

ing the fraud, if this is the ground of the accident, casualty, or

misfortune, which prevented the party from prosecuting or de-

fending the action, must be set forth.

4. PETITION TO VACATE JUDGMENT ENTERED ON A POWER OP

ATTORNEY.

The said A B, plaintiff, complains of the said C D, defendant, for

that the said A B, on or about the day of , a. d. 18 ,

gave the said C D a power of attorney, of that date, authorizing

one
, or any other attorney of any court of record in this

State, to appear for him, and waiving the issue and service of pro-

cess, to confess judgment against the said A B for the amount of

a note written above said power, wherein the said A B promised

to pay to the said C D the sum of ^ , in months after the

date thereof; and the said plaintiff further saith that he paid to

the said C D, at various times, on said note the sum of % ,

which sums were not indorsed on said note and power of attor-

ney; and the said plaintiff further saith that the said C D fraudu-

lently, and to the injury of the said A B, and without his knowl-

edge, caused a judgment to be entered on said power of attorney

in this court at its term, a. d. 18 , against the said A B, for

the sum of $ , the whole amount of said note and interest,

thereby defrauding the said A B out of all of his said payments.

The said A B, therefore, prays that the said judgment may be

vacated and that said action be set down for trial in this court ac-

cording to law.

AB,
By , his Attorney.

Where the petition is filed under subdivisions five and eight, the

petition should state the jDcnding of the suit, and the rendition of

the judgment, and then ayer that the petitioner was an infant
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under age at the time; that he came of age at such a time; and

then proceed to point out the ei-ror complained of in the proceed-

ings, if it is filed under subdivision eight; where it appears from

the record or the facts which show the error, where it is filed under

subdivision five. The forms given are mere hints to the pleader,

and must be used as such, since no practice has grown up under

this section, and no decisions have been made in reference to their

meaning or application.

5. ANSWER.

The answer will, of course, in its formal parts, be like any other.

It must admit or deny the facts. A demurrer will lie if the facts

stated do not, under the code, constitute good ground for vacating

the judgment. If, however, the cause stated is, in law, sufficient

to call forth the action of the court, then the case can only be met

by a denial of the facts stated, or a plea of the limitation as to time

within which the motion can be filed or the action commenced, or

a release or compromise of the error, mistake, fraud, or other

cause of vacating the judgment. All these defenses will, of course,

be made in the ordinary form used in other actions. No answer,

of course, is needed in the case of a motion ; it is only required in

the case of a petition filed.

6. JUDGMENT ON PETITION.

And now came the said parties, by their attorneys, and there-

upon this cause came on to be heard upon the petition of the said

A B, the answer of the said C D, and testimony, and was argued

by counsel ; on consideration whereof, the court do find that, (^here

state a finding of the grounds charged in the petition so far as proved;')

it is therefore considered that the said judgment heretofore ren-

dered in the said action at the term of this court, a. d. 18
,

be, and the same is, hereby vacated and set aside with costs ; and

that the same be again set down for trial in this court according to

law; and that the said defendant have leave to answer the same in

days, and the said plaintiff do reply to the said answer in

days thereafter; and thereupon this cause is continued.

A judgment against the application will, of course, find the facts

not proved as stated in the petition, and render judgment for costs

against the applicant. There is nothing said as to costs, and tlicy

must, of course, be awarded as in other actions. Where a judg-

ment is vacated for the fraud of the plaintiff, he ought to be made
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to pay the costs of the former trial, as well as of those on the pe-

tition? This would be equitable.

7. JUDGMENT ON MOTION,

And now came the said parties, by their attorneys, and there-

upon the motion of the said C D to vacate the judgment entered

in this action at the term of this court, A. D. 18 , came on to

be heard, and was argued by counsel ; on consideration whereof^

the court here find that, {here state the ground alleged and proved ;)

it is therefore ordered that the said judgment, entered at the

term, a. d. 18 , of this court, in this action, be, and the

same is, hereby set aside and vacated, with costs; and it is further

ordered that this action be again set down for trial in this court

according to law; all which is done accordingly.

8. JUDGMENT TO CORRECT A MISTAKE, ETC.

And now came the said parties, by their attorneys, and there-

upon the motion of the said C B to correct the judgment heretofore

rendered in this case at the term, a. d. 18 , of this court,

came on to be heard, and was argued by counsel ; on consideration

whereof, the court here find that the clerk, in entering up said

judgment, by mistake, {here find the specific error complained of

clearly and distinctly ;') it is therefore ordered that the entry of the

said judgment be corrected by, (here state what is to be added or

omitted by way of making the record correct.)

In these cases, the original entry is to be corrected by the clerk

in conformity to the order of the court, in these cases, the judg-

ment is not vacated ; it is only corrected, and that correction must

be made in the journal entry, and the record, if that has been made

up. Vide Tarbet v. Coffin, 6 Ohio, 274 ; Hamner v. McConnell, 2

Ohio, 31 ; 1 lb. 375. If the party defendant does not appear, tlien

the plaintiff comes, and the court find that due notice has been

given. See entry below.

9. INJUNCTION ORDER.

On motion of the said A B, and it appearing to the court here

probable that the said A B is entitled to have said judgment va-

cated, it is therefore ordered that the said D be, and he is,

hereby enjoined and restrained from proceeding to issue any pro-

cess upon the said judgment, or in any other \yay seeking to en-
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force the collection or execution thereof, until the further order of

this court.

An application to a judge will be in the ordinary form.

f

10. JUDGMENT ON MOTION WHEN DEPENDANT DOES NOT APPEAR ON

NOTICE.

And now came the said C D, by his attorney, and it appearing

to the court here that the said A B has had due notice of the pend-

ency and time of the hearing of this motion, thereupon the same
came on to be heard, and was argued by counsel ; on consider-

ation whereof, etc.

11. ON PETITION.

And now came the said A B, by his attorney, and the said C D
still failing to demur or answer to said petition, this action came

on to be heard upon the petition of the said A B, and testimony,

and was argued by counsel ; on consideration whereof, the court

here do find, etc.

CHAPTER XLIII.

MISCELLANEOUS MATTEES.

I. Offer to Compromise.

Sec. 493. The defendant, in an action for the recovery of money
only, may, at any time before trial, serve upon the plaintiff, or his

attorney, an offer in writing to allow judgment to be taken against

him for the sum specified therein. If the plaintiff accept the offer,

and give notice thereof to the defendant, or his attorney, within

five days after the offer was served, the offer, and an affidavit that

.the notice of acceptance was delivered in the time limited, may be

filed by the plaintiff, or the defendant may file the acceptance with

a copy of the offer, verified by afiidavit ; and in either case, the

ofler and acceptance shall be noted in the journal, and judgment



1276 MISCELLANEOUS MATTERS.

shall be rendered accordingly. If the notice of acceptance be not

given in the period limited, the offer shall be deemed withdrawn,

and shall not be given in evidence, or mentioned on the trial. If

the plaintiff fails to obtain judgment for more than was offered by

the defendant, he shall jDay the defendant's costs from the time of

the offer.

Sec. 494. The making of an offer pursuant to the provisions con-

tained in the foregoing section shall not be a cause for the continu-

ance of an action, or the postponement of a trial.

This is another of those provisions copied from the New York
code, and is based upon the peculiar practice of that State. Bear-

ing in mind that the papers in a cause are kept in the hands of the

attorneys until filed for judgment or trial, and that on a default,

or on a cognovit, or by •consent, judgments are entered up in the

clerk's office, when no court is actually in session, we may under-

stand the scope of this section, and the reason for its details.

There being no case in court, offers can not be filed with the clerk,

but must be served on the opposite party. As judgment can be

perfected in vacation, it is important to have the ofler made and

accepted without any regard to the sittings of the court ; and, as

the papers are not in court, though each party has a copy of all

the pleadings, either can file them, and upon pl'oof by affidavit of

the offer and acceptance filed with the clerk, the judgment is

entered up at once by the clerk, and execution may issue. As the

clerk enters judgments without the presence of the court, there

must be some fixed rule and some agreed evidence in writing, by
the presence of which in his office he is required to enter up the

judgment. Hence the affidavit to prove the service of the offer

and its acceptance, is requried to be filed as proof of the fact

which justifies the action of the clerk—the entry of the judgment.
• But all this machinery has no adaptation to our simple and plain

practice, where all the transactions in an action take place in the

clerk's office or court, and at fixed times, so that each party is

bound to take notice of every step taken during the pendency of a

cause. In this way we get rid of the interminable series of notices

so constantly in use under the practice of the New York courts,

and cheapen litigation more than one-half Indeed, it is believed

that litigation in Ohio is not one-fourth as expensive as it is in

'New York.

This offer to confess judgment is of little or no use in Ohio.

Where the offer is made to the attorney, the five days allowed are
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scarce ever sufficient for the attorney to consult his client ; and we
have known it to be resorted to with the expectation that the client

could not be consulted in time to give notice of the acceptance. If

the offer is on file before the time to issue for witnesses, the other

^

party will then see it, and if he accepts, he has only to leave his

acceptance in writing, and waive all preparation for trial. But it

is as it is, and defendants are entitled to take advantage of it.

The New York courts have had this section repeatedly before

them, and have decided many questions arising under it. The offer

under the code is analogous to the cognovit under the former prac-

tice. Johnson v. Sagar, 10 Pr. 553; Emery v. Emery, 9 Pr. 130.

And when accepted, stands in the place of the verdict of a jury,

or the decision of the court, on the ti'ial of the issue. The offer

must be made in time, so that the five days for acceptance shall

run out before the case is called on for trial ; if the case is called

for trial before the time for acceptance has expired, the offer be-

comes inoperative and of no effect. Walker v. Johnson, 8 Pr. 240.

The plaintiff has, in all cases of an offer, the five days to elect

whether he will accept or not. Even if, before the expiration of

the five days, he declines to accept the offer, yet if he changes his

mind within the time, and does accept within the five days, the de-

fendant is bound by it. Pomeroy v. Harlin, 7 Pr. 161 ; Walker v.

Johnson, 8 Pr. 240.

Where an offer was made to confess for a certain sum, which was

refused, and thereupon the defendant filed a set-off, whereby the

plaintiff's recovery was reduced below the offer, still the plaintiff

was held to be entitled to costs, since his recovery was reduced by

the set-off. Euggles v. Fagg, 7 Pr. 324. But where the offer was

made after an answer was filed including a set-off, and on the trial

the plaintiff recovered a sum less than the sum offered, with inter-

est up to the time of trial, it was held that the plaintiff' was not

entitled to costs. In the first case, the set-off, not being placed on

the record, would not have been extinguished by the offer and judg-

ment ; in the second, as it was placed on the record at the time of

the offer, it would have been extinguished by the offer and judg-

ment. Schneider v. Jacobi, 1 Duer, 694 ; Kitts v. Seeber, 10 Pr.

270.

One partner has no general authority to make an offer of judg-

ment against the firm, in an action against the firm ; and if one

partner makes such an offer aiid it is accepted, and judgment en-

tered, the judgment will be irregular as to all the defendants but
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the one making the offer. Everson v. Gehrman, 1 Abbott, 167
;

10 Pr. 301 ; Binney v. Le Gal, 1 Abbott, 283.

In an action against two, and service on one, an offer by that

one will render the plaintiff liable for costs, unless he recovers

more than the sum offered. La Farge v. Chilson, 1 Code, N". S.

159. In this latter case, the one making the offer is the only j^er-

son in court, the only one against whom a judgment can be ren-

dered. Hence the action is against him alone, and his offer relates

only to himself.

This section 493 came under consideration of the Ohio Supreme
Court in the case of Armstrong v. Spears, 18 Ohio St. 373. The
court say :

" We are of opinion that neither the ' offer to compro-

mise,' provided for in section 493 of the code, nor ' the offer to

confess judgment,' provided for in section 498, can properly be

made in the answer in an action, but, to be effectual, must be made
as follows : The offer to compromise, in a separate writing, to be

served as prescribed in section 493 ; and the offer to confess judg-

ment, in open court (Fike v. France, 12 Ohio St. 624), in the pres-

ence of the plaintiff, or in pursuance of the notice to him, pre-

scribed in section 498. The effect of failing to give notice of the

acceptance of the offer to compromise, in the one case, and the re-

fusal to accept, or failure to attend, the offer to confess judgment,

in the other, show these offers to be matter inconsistent with the

nature of an answer (Code, sees. 92-94), and with the rules of

pleading prescribed in sections 127, 128."

It will thus be seen that the requisitions of the statute must be

strictly complied with, though under our jH-actice there is no ne-

cessity for all this machinery. But so the law is written, and so it

must be followed.

"Where a defendant disputes only a poi'tion of a claim sued on,

he must state what amount he admits and what amount he denies.

In such a case, the plaintiff may take his judgment for the amount

admitted, or go to trial on the defendant's denial, and if he fails on

that, then he should pay the costs made on the trial of that issue,

and take judgment for the sum admitted. In our practice, there

is no reason in this machinery; under the practice in New York,

thei'e is. It is not a question of confession ; it is a question, ought

the party who made the costs to pay them?

II. Submitting a Controversy.

Sec. 495. Parties to a question which might be the subject of a

civil action, may, without action, agree upon a case containing the
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facts upon which the controversy depends, and present a submis-

sion of the same to any court which would have jurisdiction, if an

action had been brought. But it must appear by affidavit that the

controversy is real, and the proceedings in good faith, to deter-

mine the rights of the parties, The court shall thereupon hear

and determine the case, and render judgment as if an action were

pending.

Sec. 496. The case, the submission, and the judgment shall con-

stitute the record.

Sec. 497. The judgment shall be with costs, may be enforced,

and shall be subject to reversal in the same manner as if it had

been rendered in an action, unless otherwise provided in the sub-

mission. Hobart College v. Fitzhugh, 27 N. Y. 130.

III. Offer to Confess Judgment.

Sec. 498. After an action for the recovery of money is brought,

the defendant may offer in court to confess judgment for part of

the amount claimed, or part of the causes involved in the action.

"Whereupon, if the plaintiff, being present, refuse to accept such

confession of judgment in full of his demands against the defend-

ant in the action, or, having had such notice that the offer would

be made, of its amount, and of the time of making it, as the court

shall deem reasonable, fail to attend, and, on the trial, do not re-

cover more than was so offered to be confessed, such plaintiff shall

pay all the costs of the defendant incurred after the offer. Tho

offer shall not be deemed to be an admission of the cause of action,

or amount to which plaintiff is entitled, nor be given in evidence

upon the trial.

Sec 499. Before an action for the recovery of money is brought

against any person, he may go into the court of the county of his

residence, or of that in which the person having the cause of

action resides, which would have jurisdiction of the action, and

offer to confess judgment in favor of such person, for a specified

sum, on such cause of action. Whereupon, if such person, having

had such notice that the offer would be made, of its amount, and

of the time and place of making it, as the court shall deem rea-

sonable, do not attend to accept the confession, or attending, re-

fuse to accept it, and should afterward commence an action upon

such cause, and not recover more than the amount so offered to be

confessed, he shall pay all the costs of the action ;
and on the trial

thereof, the offer shall not be deemed to be an admission of tho

cause of action, or amount to which plaintiff is entitled, nor be
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given in evidence. Fike i\ France, 12 Ohio St. 624 ; Courtwright

V. Staggers, 15 lb. 511 ; Armstrong v. Spears, 18 lb. 373.

TV. Proceedings by Sureties.

Sec. 500. A surety may maintain an action against liis principal

tQ comj^el bim to discharge the debt or liability for which the

surety is bound, after the same has become due.

Sec. 501. A surety may maintain an action against his principal

to obtain indemnity against the debt or liability for which he is

bound, before it is due, whenever any of the grounds exist upon

which, by the provisions of this code, an order may be made for

arrest and bail, or for an attachment.

Sec. 502. In such action, the surety may obtain any of the pro-

visional remedies mentioned in title 8, upon the grounds and in

the manner therein described.

Henry J. Lewis v. Palmer, 28 N. Y. 271. These sections do not

in any way affect the equitable principle which releases the surety,

when, without his consent, the time of payment is extended by
agreement between the creditor and the priucii^al debtor. Ide v.

Churchill, 14 Ohio St. 373 ; Neilson v. Fry, 16 Ohio St. 552. This

last case, as well as Lewis v. Palmer, supra, is one of subrogation,

where it was held that the right of subrogation was barred in six

years for money paid by surety for principal, or surety for co-

surety. The ground is, that the debt is barred, and hence there is

nothing to invoke the equitable principle of subrogation ; equity

follows the law. If the legal right is barred at law, so it is in

equity. Vide note to statute of limitations. Wright v. Fitzgerald,

17 Ohio St. 635 ; Dempsey v. Bush, 18 Ohio St. 376. It seems to

be held in some of the Ohio cases that a surety can be subrogated

to a mere judgment. There is no authority for such a i)roj)Osition.

The true doctrine is, that the surety has a right in equity to every

security the principal held. If the judgment is a lien on land, or

aught else, the surety has a right to enforce that lien ; but if the

creditor could not enforce the judgment on property, no more can
the surety. The surety might just as well be subrogated to the

note, if paid before judgment, as to the judgment rendered on the

note. The legal right of the surety is for money paid against

piMncipal or co-surety ; he has no legal or equitable right to the

note or the naked judgment. The object of tliis vitnv of the law is

to avoid the statute of limitations as between surety and principal,

or surety and co-surety. ^PIic riglit of subrogation is an equitable
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right to compel the principal to hand over to the surety all prop-

erty and liens he has for the payment of the debt. If the judg-

ment is a lien on nothing, then there is nothing to be subjected to

the payment of the judgment, and there is no lien on property, a

sale of which a court of equity can enforce in favor of the surety.

Such a bill is a mere proceeding to enforce an assignment of a

naked judgment. If the judgment creditor voluntarily made

such an assignment, it would amount to nothing ; since the law

fixes the right of a surety paying the debt for his principal,

whether in relation to his principal or co-surety, and no arrange-

ment between the surety and the creditor can change these rights.

Where a right exists to reach property or liens which the creditor

had vested in him, and it is enforced by the surety, the legal rights

of the parties are not changed. All a court of equity can do is to

subject the property, on which the judgment is a lien, to the pay-

ment of the debt. Having done that, its jurisdiction is at an end

;

it can not go any further : it can not give the surety a right to use

the judgment for his own use, either against principal or a co-

surety. No case can be found maintaining such a proposition out

of Ohio, so far as my researches have extended. It is just as easy

for the surety paying the judgment to bring his action for money

paid, or for contribution, as a bill for subrogation to the naked

judgment.

V. Actions on Official Securities.

Sec. 566. When an officer, executor, or adnjinistrator, within

this State, by misconduct or neglect of duty, forfeits his bond, or

renders his sureties liable, any person injured thereby, or who is

by law entitled to the benefit of the security, may bring an action

thereon, in his own name, against the officer, executor, or admin-

istrator, and his sureties, to recover the amount to which he may
be entitled by reason of the delinquency. The action may be

instituted and proceeded in on a certified copy of the bond,

which copy shall be furnished by the person holding the origi^uil

thereof.

Sec. 567. A judgment in favor of a party for one delinquency,

does not preclude the same, or another party, from an action on

the same secui-ity on another delinquency.

This section (566) seems to regulate the manner of bringing

actions upon official bonds. The suit must no longer be brought

in the name of the State, the obligee of the bond ; and yet section
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27, on the subject of parties, seems to suppose that official bonds

will be sued upon in such -name as maybe authorized bylaw.
" Officers may sue and be sued in such name as is authorized by
law, and official bonds may be sued upon in the same way." In

nearly all acts authorizing the taking of official bonds, an obligee

is named, and a suit authorized in that name, which is generally

that of the State. These two sections seem to be in conflict; the

one leaving official bonds to be sued on in the name of the obligee,

and the other requiring the suit to be in the name of the party in-

jured. "Which is to be the law we hardly know, since in neither

is there anything mandatory. The party inay so sue; official

bonds may be bo sued upon. Do such provisions merely affijrd cu-

mulative remedies, or is may to be construed to mean must? In-

deed, the code constantly uses this word may as though it left some-

thing optional with some one. This, however, can not bo the

meaning, unless one is prepared to leave the old system in force,

for parties to adopt the one or the other. But here there is a con-

flict between the code itself, and it is difficult to say what interpre-

tation ought to be put upon it. It is as well to bring the suit in

the name of the real party in interest as anyway; and in our

forms we have followed that view of the law. Vide Hunter v.

Comm'rs, 10 Ohio St. 515 ; Board of Education v. Kessinger, 2 W.
Law Mon. 474.

YI. Process.

Sec. 581. The stijle of all process shall be, " J!^e State of Ohio,

Comity." It shall be under the seal of the court from whence
the same shall issue, shall be signed by the clerk, and dated the

day it issued.

Sec. 582. An order for a provisional remedy, or any other pro-

cess, in an action wherein the sheriff is a party, or is interested,

shall be directed to the coroner. If both these officers are in-

terested, the process shall be directed to, and executed by, a person

appointed by the court or judge.

Sec. 583. The court or judge, for good cause, may appoint a

person to serve a particular process or order, who shall have the

same power to execute it which tiie sheriff has. The person may
be appointed on the motion of the party obtaining the process or

order, and the return must be verified by affidavit. He shall be

entitled to the fees allowed to the sheriff for similar services.
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VII. Duties of Clerks.

Sec. 584. All writs and orders for provisional remedies, and pro-

cess of every kind, shall be issued by the clerks of the several

courts. Before they shall be issued, a precipe shall be filed with the

clerk, demanding the same.

Sec 585. It is the duty of the clerk of each of the courts to file

together, and carefully preserve in his office, all papers delivered

to him for that purpose, in every action or special proceeding.

Sec. 586. He shall indorse upon every paper filed with him the

day of filing it ; and upon every order for a provisional remedy,

and upon every undertaking given under the same, the day of its

return to his office.

Sec 587. He shall, upon the return of every summons served,

enter upon the docket the name of the defendant or defendants

summoned, and the day of the service upon each one. The entry

shall be evidence of the service of the summons, in case of the loss

thereof.

Sec 588. He shall keep the records and books and papers ap-

pertaining to the court, and record its proceedings.

Sec 589. The provision of article 8, of title 9, prescribing the

duties of clerk of the Court of Common Pleas, shall, as fiir as they

are applicable, apply to the clerks of other courts of record.

Sec 590. The clerk of each of the courts shall exercise the pow-

ers and perform the duties conferred and imposed upon him by

other provisions of this code, by other statutes, and by the common

law. In the performance of his duties, he shall be under the di-

rection of his court.

VIII. Duties of Slieriffs..

Sec 591. The sheriff shall indorse upon every summons, order

of arrest, or for the delivery of property, or of attachment or in-

junction, the day and hour it was received by him.

Sec 592. He shall execute every summons, order, or other pro-

cess, and return the same, as required by law; and if he fail to do

so, unless he make it appear to the satisfaction of the court that he

was prevented by inevitable accident from so doing, he shall be

amerced by the court in a sum not exceeding one thousand dol-

lars, and shall be liable to the action of any person aggrieved by

such failure: provided, that he shall not be liable to an action or

amercement for failing to execute any such order or process di-

rected to him fi'om any other county than that in which he was



1284 MISCELLANEOUS MATTERS.

elected, unless his fees shall^ be deposited with the clerk issuing

such order or process, and an indorsement thereof be made on such

order or j)rocess at the time of issuing the same, in these words :

" Funds are deposited to pay thg sheriff on this process ;" to which

indorsement the clerk shall subscribe his name.

Sec. 593. If the judge of a court having but one judge, or if a

quorum of the judges of any court having two or more, fail to

attend at the time and place api^ointed for holding their respect-

ive courts, the sheriff shall have power to adjourn the court from

day to day until the single judge attends, or a quorum is con-

vened ; but, if the single judge be not present in his court, or the

quorum of judges in their court, within two days after the first

day of the term, then such court shall stand adjourned for the

term.

Sec. 594. The sheriff shall exercise the powers and perform the

duties conferred and imposed upon him by other provisions of this

code, by other statutes, and by the common law.

IX. Miscellaneous Provisions.

Sec. 595. Any duty enjoined by this code upon a ministerial

officer, and any act permitted to be done by him, may be per-

formed by his lawful deputy.

Sec. 596. Whenever an oath is required by this code, the affir-

mation of a person conscientiously scrupulous of taking aii oath,

shall have the same effect.

Sec. 597. The time within which an act is to be done, as herein

provided, shall be computed by excluding the first day and in-

cluding the last ; if the last day be Sunday, it shall be excluded

;

vide ante 808.

Sec 598. Section 376 shall not be construed to impair the right

of a party to a jury, if he appear at the trial by himself, or at-

torney, and demand the same.

Sec. 599. The ministerial officer, whose duty it is to take security

in any undertaking jirovided for by this code, shall have the right

to require the person offered as surety to make an affidavit of his

qualifications, which affidavit may be made before such officer.

The taking of such an affidavit shall not exempt the officer from

any liability, to which he might otherwise be subject, from taking

insufficient security.

Sec 600. The surety in every undertaking provided for by this

code must be a resident of this State, and worth double the sum to

be secured, beyond the amount of his debts, and have projDerty
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liable to execution in this State, equal to the sum to be secured.

Where there are two or more sureties in the same undertaking,

they must, in the aggregate, have the qualifications prescribed in

this section.

Sec. 601. The judges of . the Supreme Court shall, during the

month of the first January after this code shall take effect, and

every two years thereafter, meet at the capital of the State and re-

vise their general rules, and make such amendments thereto as

may be necessary to carry into effect the provisions of this code

;

and they shall make such further rules consistent therewith as they

may deem proper. The rules so made shall apply to the Supreme

Court, the District Courts, and the Coui'ts of Common Pleas.

X. Provisions respecting existing Actions.

Sec. 692. The provisions of this code do not apply to proceed-

ings in actions, or suits pending when it takes effect. They shall

be conducted to final judgment, or decree, in all respects, as if it

had not been adopted ; *but the provisions of this code shall apply

after a judgment, order, or decree heretofore, or hereafter rendered,

to the proceedings to enforce, vacate, modify, or reverse it, except

as provided in section 533.

XI. Provisions as to the Operation of the Code.

Sec. 603. Eights of civil action given, or secured by existing

laws, shall be prosecuted in the manner provided by this code,

except as provided in section 604. If a case ever arise in which an

action for the enforcement or protection of a right, or the redress

or prevention of a wrong, can not be had under this code, the

practice heretofore in use may be adopted so far as may be neces-

sary to prevent a failure of justice.

Sec. 604. Until the legislature shall otherwise provide, this code

shall not affect proceedings on habeas corpus, quo warranto, or to

assess damages for private property taken for public uses ; nor pro-

ceedings under the statutes for the settlement of estates of deceased

persons ; nor proceedings under statutes relating to dower, divorce,

or alimony ; or to establish or set aside a will ; nor proceedings

under statutes relating to apprentices, arbitration, bastardy, insol-

vent debtors ; nor any special statutory remedy not heretofore ob-

tained by action ; but such proceedings may be prosecuted under

the code, whenever it is applicable.

Sec. 605. Where, by statute, a civil action, legal or equitable, is
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given, and the mode of proceeding therein is prescribed, this code

shall not affect the proceedings under such statute, until the legis-

lature shall otherwise provide ; but the parties may, if they see fit,

proceed under this act ; and in all such cases, as far as it may be

consistent with the statute giving such action, and practicable

under this code, the proceedings shall be conducted in conformity

thereto. Where the statute designates by name or otherwise the

kind of action, but does not prescribe the mode of proceedings

therein, such action shall be commenced and prosecuted in con-

formity to this code; where the statute gives an action, but does

not designate the kind of action, or prescribe the mode of proceed-

ing therein, such action shall be held to be the civil action of this

code, and proceeded in accordingly.

XII. Costs.

Security for Costs.

Sec. 543. In all cases in which the plaintiff is a non-resident of

the county in which the action is to be brought, before com-

mencing such action, the plaintiff must furpish sufficient surety for

costs. The surety must be a resident of the county where the

action is to be brought, and approved by the clerk. His obliga-

tion shall be complete simply by indorsing the summons or sign-

ing his name on the petition as surety for costs. He shall be

bound for the payment of all costs which may be adjudged against

the plaintiff in the court in which the action is brought, or in any

other to which it may be carried, and for all costs which may be

taxed against the plaintiff in such action, whether he obtain judg-

ment or not
;
provided, that instead of giving security as above,

the plaintiff may deposit with the clerk of the court such sum of

money as security for costs in the case, as in the opinion of the

clerk shall be sufficient for the purpose. But the court may, on

motion of the defendant, and if satisfied that such deposit is not

sufficient, require the same to be increased, or personal security to

be given.

If security is not given, the case may be dismissed on notice and

motion, if not then given. The court can not dismiss; it can only

be done on notice to the plaintiff, and on motion of the defendant.

It will be too late to make such a motion after the case is called on

for trial, or on the day the case is set for trial.

80, if the plaintiff removes from the county after suit brought,

the defendant can compel him, on notice and motion, to give

security for the costs of the action.
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Where the surety removes from the State, or is not sufficient, the

court, on notice to the plaintiff and motion of the defendant, is re-

quired to order further security to he given.

Proceeding against Security.

After judgment, the defendant, or other person entitled to the

costs, after having given notice to the security, may, on motion,

obtain a judgment against the security, or his personal representa-

tives, for the amount of costs adjudged against the plaintiff. The

security is not bound for the plaintiff's costs ; he is only bound for

the costs for which the defendant recovers judgment. Before judg-

ment can be taken against an administrator, the bill of costs must

be presented to, and disallowed by the administrator.

^yho to pay Costs.

Informers, to whom any part of a penalty is given, must pay costs

to the defendant, if they fail in the action, unless he is an officer

whose duty it is to sue.

Where defendants disclaim having any title or interest in land,

or other property, the subject of action, they shall recover costs,

unless the court, for special reasons, order otherwise.

Where several actions are brought on a bill of exchange, promis-

sory note, etc., against several parties, who might have been joined,

the plaintiff should recover but one bill of costs, if all the other

jiarties were openly in the county when the first action was

brought. The plaintiff can recover costs in his first action and in

no other.

WJien Plaintiff entitled to Costs.

The plaintiff is entitled, of course, to costs on a judgment in his

favor in the following cases

:

1. In an action for the recovery of money only. These words must

here be construed as the words "action for the recovery of money"

are construed in section 263. The word only is there omitted,

while in section 57, the words "action for the recovery of^oney
only" are used, to embrace the same thing. This word only does

not seem to change the meaning from the words action for the re-

<;overy of money. Cases, then, in which an indor'sement has to be

made on the writ under section 57, and a juiy is to be called to try

the action, are the cases in which the plaintiff is entitled to costs,

if it is not otherwise specially provided for.

VOL. II—32
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In tlie following actions, if the verdict is less than five dollars,

the plaintiff can not recover costs, to wit : libel, slander, malicious,

prosecution, assault, assault and balterij, false imprisonment, criminal

conversation or seduction, actions for nuisance, or against justice of the

peace for misconduct in office.

2. In actions for the recovery of specific real property. This of

course, is confined to real actions at law, since it is the same

language as is used in section 263, in reference to trials.

3. In actions for the recovery of specflc personal property. This is,

of course, limited to the actions of that character provided for in

the chapter on replevin of property. Sec. IT-t.

There is something wrong as to costs in the code, or the practice

under it is. The code (section 551) enacts that, when it is not

otherwise provided by this or other statutes, costs shall be allowed,

of course, to the plaintiff upon a judgment in his favor, in actions

for the recovery of money only, or for the recovery of specific real

or personal property. The judgment seems to be made the test as

to costs, and this jiidgment seems the final judgment in the case.

Whether such ought to be the construction of this section may
admit of contention. But let us put some cases, which, under this

construction, works out injustice. A suit is brought on a money

claim, and an offset is set up. The defendant does not deny the

plaintifl^'s claim, but the plaintiff does deny the offset. On the

trial, the defendant obtains a verdict on his set-off. The costs are

made on this trial, and are now, in practice, charged to the defend-

ant, unless his set-off is equal or superior to the claim of the

plaintiff. The same is true, when a counter-claim is plead

amounting to less than the demand of plaintiff. On these trials,

large costs may be made on a denial thereto by plaintiff. Justly,

the party failing on this issue should pay these costs ; otherwise a

party, being compelled to plead his set-off or counter-claim under

the penalty of not recovering costs in an independent action, can

not recover his costs in any form. The English rule, which makes

costs depend on the fact how the issue on any particular issue in

an action is found, is the more just and equitable. Eeg. Gea of

H. T.,'2 Wm. 4 E. 74, oi-dered that " «o costs shall be allowed^ on taxa-

tion, to a plaintiff upon any counts or issues upon which he has not

succeeded; and that the costs of all issues found for the defendant

shall he deducted from the plaintiff's costs." Cox v. Thompson, 2

Cromp. & Jer. 498 ; Knight v. Brown, 1 Dowl. 730, 533. Cited, 3

Chitty's Gen. Pr. 476.

This rule is much more equitable than that in the code, if the
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judgment there spoken of is to bo limited to the final judgment in

the case. Besides, where there are more than one cause of action

in a petition, the defendant may admit one cause, and deny the

other; and yet though he succeeds on the issue thus made, he must

pay the costs on that issue, because the plaintiff in the end recovers

a judgment in the action against him. So where all the causes of

action are denied, most of the costs may be made on issues found

for the defendant ; and yet the defendant must pay the costs made

on a cause of action, on the trial of which he has succeeded. By
this view of the code, the plaintiff litigates his doubtful claims at

the costs of the party who succeeds against him on those claims.

This is all wrong, unless the code can be so construed as to extend

the word "judgment" to the judgment on each issue.

In a case of several causes of action, where the issues are found

some for plaintiff and others for the defendant, ought there not to

be a judgment on each issue in favor of the party succeeding on

that issue? A judgment in favor ofthe defendant on the issues found

for him, that he go hence without day on that count and recover

his costs, and in favor of the plaintiff on the issues and for the

amount found in his favor on that count of his petition. The costs,

then, would be taxed against each party on the issue found

respectively in favor of each. In so dividing the costs, justice

would be done by dividing the costs equitably, and each be made

to pay the costs which he has caused to be made, and the winning

party would not be compelled to pay the costs made on an issue,

where he has obtained a verdict in his own favor.

I think the statute may be so construed and judgments be ren-

dered accordingly. I will here give an example or two :

Judgments when some Causes of Action are found for each Party.

It is therefore considered by the court here that said defendant as

to said cause of action so found for him, go hence without day,

and recover of said plaintiff his costs in and about his suit iu this

behalf expended, taxed to % , and that said plaintiff recover of

said defendant the said sum of $ , so found in his favor on said

cause of action set forth in said petition, and also his costs

in and about his suit in that behalf expended, taxed to I

Judgment on a Set-off found in favor of Defendant.

It is therefore considered by the court here that said defendant

do recover of said plaintiff the said sum of $ , so found due him



1290 MISCELLANEOUS MATTERS.

from said plaintiff on the cause of action set np in his said answer,

and also his costs in and about his suit in that behalf expended,

taxed to ^ ; and the court find that there is duo from the de-

fendant to the said plaintiff on the cause (or, causes) of action set

up in said petition as therein demanded the said sum of $ ,
to-

gether with the sum of $ , which the court find as the interest

thereon as demanded in said petition, and the said plaintiff ought

to recover the said sum of ^ ,
(both sums added together,) subject

to a deduction of ^ , so found due from said plaintiff to said de-

fendant. It is therefore considered that said plaintiff do recover

of said defendant the said sum of S ,
(the difference between the

two sums,) and also his costs in and about his suit in that behalf ex-

pended, taxed to dollars and cents.

Verdict and Judgment on a Flea of Counter-claim.

And now corae the said parties, by their attorneys, and there-

upon came also a jury, to wit, (here insert their names,) who, being

impaneled and duly sworn, do upon their oath say that they do

find the cause of action set up in said answer to be true, and do

assess the defendant's damages by reason of the premises to ^

It is therefore considered by the court here that said defendant do

recover against said plaintiff the said sum of ^ so found, and

also his costs in and about his suit in this behalf expended, taxed to

^ . And the court do find that thei-e is due from said defend-

ant on the cause (or, causes) of action set up in said petition, in-

cluding interest thereon as demanded, the sum of ^ , and that

said plaintiff ought to recover the same from said defendant after

deducting therefrom the said simi of $ , so found in favor of said

defendant on the counter-claim set up in his said answer. It is

therefore considered that said plaintiff do recover from said de-

fendant the sum of $ ,
(the difference beticeen the two sums,) and

also his costs in and about his suit in that behalf expended, taxed

to 8 .

These forms will show how the record, after the verdict, should be

made up, if the court should hold that costs were to be taxed as above

suggested ; if the court do not so hold, then the legislature should

interfere and make the statute in this respect what it ought to be.

The costs in this form can be, on motion, set off, the one against the

other, as far as they will go ; or if the defendant's costs exceed the
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plaintiff's costs, the balance can be set off against so much of

the judgment against the defendant and in favor of the plaint-

iff.

Every thoughtful mind will see the absolute justice of this rule

for the taxation of costs. A set-off and counter-claim existing in

favor of the defendant against the plaintiff must be set up ; and it

is an outrage on justice to compel the defendant to set them up,

and then make him pay the costs of litigating them, if he succeeds

in recovering on the issue made by the plaintiff' on the set-off or

counter-claim. I believe a fair construction of the statute will

work out this justice, and remedy this injustice. It is for the

court to construe and for the legislature to amend this section.

When an action is brought against more than one defendant, but

the judgment is only against one of them, it is error to adjudge

all the costs against the losing defendant. The plaintiff should be

required to pay all costs made by himself in bringing into court

the winning defendant, either by himself, or such defendant in the

prosecution of the case as against such defendant. U. P. R. "W. Co.

V. Horney, 5 Kan. 340. " The defendant, Eicord," say the court,

" was entitled to recover all his costs against the plaintiff ; and so

much of the whole of the costs as were made by the plaintiff in

getting said Eicord into court, or in prosecuting the action against

him, should be paid by the plaintiff."

Verdict and Judgment in Favor of one Defendant and against the

other.

And now come the said parties, by their attorney, and thereupon

came a jury, to wit, , who, being duly impaneled and sworn

the truth to speak on the issue joined between the parties, do, upon

their oath, say that the answer of said C D is true and the answer of

said E F is not true, and they do find that the said E F is indebted

to the said plaintiff on the matters set up in said petition in the

sum of S .It is therefore, by the court, here considered that

the said E F go hence without day and recover against said jilaint-

iff his costs in and about his defense in this behalf exjjended, taxed

to S , and that the said plaintiff do recover against said C D the

said sum of $ , together with his costs in and about his suit in

this behalf expended, taxed to $



1292 MISCELLANEOUS MATTEllS.

When Defendant is entitled to Costs.

The defendant is entitled to costs on a judgment in his favor, in

all actions where the plaintiff can recover costs, of course, on a

judgment in his favor. The defendant is entitled to costs in ac-

tions of slander^ libel, etc., if he obtains a judgment in his favor

;

and where the judgment is for less than five dollars, the defend-

and is left to pay his own costs, while the plaintiff pays his. In

such case there is no judgment for costs.

WJien Costs are discretionary with the Court.

In all other cases than actions for the recovery of money, or

specific real or personal property, the court awards costs accord-

ing to its discretion. In this class are embraced all actions here-

tofore classed as suits in equity. Hence, in this large class of liti-

gation, the costs remain in the discretion of the court—a discretion

to be exercised as heretofore in chancery : that costs follow the de-

cree, unless there are special circumstances, which in equity show

that a different order ought to be made as to costs.

In the case of Eose, Ex'r, v. The Eose Association, 28 N. Y. 184,

this question as to costs in this class of cases came up for consider-

ation. Mullin, J., says: "The court of chancery in England was

authorized by act of parliament to grant costs in its discretion, as

well as to amount as to the j^arties, to whom they should be al-

lowed. Eules were prescribed by which tliis discretion was reg-

ulated, and they seem to have been adhered to, with only now and

then an exception. These rules applied to the cases in which costs

would be granted or withheld, and designated the parties to whom
costs would be given, whether they succeeded or were defeated in

the cause, and to whom a larger amount of costs would be allowed

than to other parties in the cause. It will be necessary only to re-

fer to two or three of these rules, which have a relation to the

question before us.

" One of these rules was that trustees should, in all cases, unless

chargeable with misconduct, be entitled to costs either from the

opposite party, or out of the fund, if there was one in court.

" Another was that trustees should be allowed, in addition to the

costs to which other parties were entitled, such reasonable counsel

fees and disbursements as they had incurred and were bound to

pay.

" A third rule was, that in actions for the construction of wills
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and the regulation of charities, all the persons necessarily made

parties were entitled to their costs out of the fund. And in these

cases, the trustees or executors were entitled to the aditional allow-

ances, which were denominated trustees' costs. Barrington v. Tris-

tram, Ves. 345, and note ; 2 Barb. Ch. Pr. 328 ;
Law of Trustees b}'

Tiffany, TOG, 713; Hill on Trustees, 552, 566, 570; 3 P. Wms. 303;

4 Johns. Ch. 608 ; 9 Paige, 94; 6 lb. 277; Adams' Eq. 392.

" None of the provisions of the code interferes or does away

with the equitable rule in regard to trustees costs : 1. Because

they are not specified in any of the provisions of the code ;
and

2. Those provisions are entirely consistent with the existence of

the equitable rule referred to."

In the case of mandamus, the defendant was a public officer, and

a peremptory mandamus was awarded against him as register to

enter satisfaction of a mortgage. As to costs, the court says

:

" Costs in cases of this kind are in discretion of the court. 3

R. S., 5 ed. 909 ; Code, sec. 471 ; 20 N. Y. 529 ;
Code, sec. 306. As

the defendant is a public officer, and appears to have acted in per-

fect good fath and in accordance with the prior decision of the

Supreme Court, he should not be charged with costs. The People

V. Keyser, 28 N. Y. 226, 236."

In a proceeding against a mortgagee for an account, the court is

authorized to tax the costs as in its discretion it may think right

and equitable. Ai-mstrong v. McAlpin, 18 Ohio St. 184. The costs,

saj' the court, were made on the issues arising on the cross peti-

tion, and which were found against the plaintiff in error. The

court below was authorized to adjudge as to costs as, in its discre-

tion, it thought right and equitable.

It was the rule of the civil law, that victus victori in expensis con-

demnatus est, and this is the general rule adopted in the court of

chancery, as well as in courts of law, at least to the extent of

throwing it upon the failing party to show the existence of circum-

stances to displace the prima facie claim to costs given by success

to the party who prevails. 3 Daniel Ch. Pr. 1520
;
Vancouver v.

Bliss, 11 Ves. 463; Millington v. Fox, 3 M. & C. 338; Colburn v.

Sim, 2 Hai-e, 543. As a general rule, the prevailing party is prima

facie entitled to costs as well in a court of equity as at law.

Saunders v. Frost, 5 Pick. 260, 271 ; Clark v. Eeed, 11 Pick. 446,

449 ;
Bryant v. Eussell, 23 Pick. 508.

And when a creditor recovers a debt in a court of chancery, he

recovers costs also, unless special and strong reason to the contrary

intervene. And those costs, in general, are the costs of the whole
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litigation, although the creditor may have failed as to a part of

his demand. Hunn v. Norton, Hopk. 344 ; Woodson v. Palmer, 1

Bailey's Eq. 95 ; Ward v. Davidson, 2 J. J. Marsh. 443 ;
Shackle-

ford V. Helm, 1 Dana, 338 ; Bradford v. Allen, Hardin, 1. It is the

practice where some of several issues are found for the plaintiff and

others for the defendant, to allow costs to the party in whose favor

final judgment is given. Thomas v. Fred. Co. School, 9 Gill & Johns.

115. But a party entitled to the general costs of a suit, will be

ordered to pay such of the costs as have been made by his liti-

gating groundless claims. Dupont v. Johnson, 1 Bailey's Eq. 279.

Where the main question in a bill is decided against the plaintiff,

though he succeeds in obtaining a decree, the defendant is entitled

to his costs up to the time of the decision of the main question.

McConnell v. McConnell, 11 Yt. 290. Costs are properly adjudged

in favor of a party who has good cause to sue at the time he does

sue, up to the time of the filing of the answer, though such party

is ultimately unsuccessful from the lapse of time before filing an-

swer and the hapjDening of other facts not then existing. Phillips

V. Barbareaux, 2 B. Mon. 89, 91 ; Martin v. White, 1 Bibb, 584

;

Demarest v. Wynkoop, 3 Johns. Ch. 147; Williams v. Mattocks,

3 Vt. 189.

Judges in awarding costs in these cases do not act on an arbi-

trary disci^etion, but upon a reasonable discretion, founded on facts,

growing out of the case itself, which show that it would be un-

reasonable to compel a particular party, against whom the decree

was rendered, to pay the costs. 3 Daniel Ch. Pr. 1516; Brooks v.

Byam, 2 Story C. C, 353, 354.

Costs do not always follow a decree in flivor of a party, but rests

in discretion of the court, and are to be awarded or refused, ac-

cording to the justice of each particular case. Kaye v. Bank of

Louisville, 9 Dana, 261, 264; Tomliuson v. Ward, 2 Conn. 396;

Hunt V. Lewiji, 4 Stew. & Port. 138; Eandolph v. Eosser, 7 Port.

249; Hightower v. Smith, 5 J. J. Marsh. 542, 544 ; Burgh v. Kenny,

1 Irish Eq. 264. Costs do not always follow a decree in favor of

the party praying relief Travis v. Waters, 12 Johns. 500; Meth.

Epis. Church v. Jaques, 1 Johns. Ch. 65, 166 ; Cowles v. Whitman,

10 Conn. 121 ; Coleman v. Moore, 3 Litt. 355. And when both

parties are equally innocent, and endeavoring to avoid a loss

caused by a third person, no costs will be awarded to either party

against the other. Pendleton v. Eaton, 3 Johns. Ch. 69. So in a

case of great novelty, or where the practice on the subject was un-

settled, the court will not give costs to either party. Jones u.
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Mason, 5 Eand. 577 ; Hoffman v. Skinner, 5 Paige, 526. Nor

where both parties have claimed what tlieyare not entitled to, and

each has succeeded as to a part of the matters in litigation between

them, Crippen v. Hermance, 9 Paige, 211. If it should appear

that both parties are in fault, the court will not give costs to either.

Clark V. Eeed, 11 Pick. 440, 449 ; Saunders v. Frost, 5 lb. 259, 274.

So when parties stand equally fair in every respect, the party who

brings the other into court ought to pay the expense. Catlin v.

Harned,^3 Johns. Ch. 61. In proceedings in the nature of an

amicable suit, costs are not decreed. McConnell v. McConnell,

11 Vt. 290.

Inasmuch as costs in chancery do not necessarily follow a decree,

there must not only be a decree in favor of a party, but there must

also be an exj)re8s order or decree for costs, or they are lost. Con-

nable v. Bucklin, 2 Aik. 221. See Travis v. Waters, 12 Johns. 500

;

S. C, 1 Johns. Ch. 85.

Where a party files his bill to redeem, the general rule is that he

must pay costs to the mortgagee, although he should be successful.

Slee V. Manhattan Co., 1 Paige, 48 ; Vroom v. Ditmas, 4 Paige, 527.

In Saunders v. Frost, 5 Pick. 272, the court say that the rule that

the mortgagee is under no circumstances chargeable with cost^, is

'not only unreasonable, bvit is ojiposed to the st^ute of Massachu-

setts, which expressly authorizes the court, at their discretion, to

award costs to cither party, as equity may require. In that case,

the mortgagee interposed objections, some of which were ground-

less and unreasonable, and he failed in his defense; but the plaintiff

was also in fault, and the court refused to allow costs to either

party. See Turner v. Turner, 3 Munf 6Q; Bradley v. Hitchcock,

Kirby, 231 ; Wetherill v. Collins, 3 Mad. 255 ;
Bartle v. Wilkins, 8

Sim. 238. Where the mortgagee sets up an unconscientious de-

fense, he is not only refused costs, but must jjay costs to the other

party. Slee v. Manhattan Co., 1 Paige, 48. So, if he improperly

resists the claim of the plaintiff to redeem. Vroom v. Ditmas, 4

Paige, 527. See also Van Burcn v. Olmstead, 5 Paige, 9 ; Brock-

way V. Wells, 1 Paige, 617 ; Union Ins. Co. v. Van Eensselaer, 4

Paige, 85.

A vendee entitled to the specific performance of his contract, is

entitled to costs. Hart v. Brand, 1 A. K. Marsh. 162. See Dyer

V. Potter, 2 Johns. Ch. 152. Costs are awarded on a decree cor-

recting a mistake in a contract, on a bill for that purpose, and for

specific performance. Keiselbrack v. Livingston, 4 Johns Ch. 149.

See Dustin v. Newcomer, 8 Ohio, 49, where it was held that a
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vendee, on obtaining a decree for Bpecific performance, is not en-

titled to costs where lie has made no tender of the purchase

money. And in Galloway v. Barr, 12 Ohio, 354, it was held that

he is not entitled to costs, even if he had tendered the money, un-

less it is brought into court. The ground of the decision in the

first case is that the vendee is not entitled to his d^ed until he has

paid the purchase money, or has tendered it ; and if he has ten-

dered it, he must bring it into court, so the vendor may have his

money, before he is divested of his title. So in all cases \|here the

bill is filed before a right to file a bill has arisen, the court will not

dismiss the bill, but go on and make a final decree, and leave the

plaintiff to pay the costs.

It is a rule that trustees, agents, and receivers, accounting fairly,

and paying their money into court, are entitled to their costs out

of the estate, as a matter of course ; and the same rule extends to

personal representatives, with regard to whom, as the decisions of

the court show that they can only obtain complete exoneration by

having their accounts passed in this court, the court will give them

every opportunity of exonerating themselves by passing their ac-

counts at the expense of the estate. Attorney-General v. City of

London, 1 Yes. 246 ; 3 Brown Ch. C. 171 ; Eashley v. Masters, 1

Yes. 105 ; Samuel v. Jones, 2 Hare, 246 ;
Knatchbull v. Fearnhead,

3 M. & C. 122; Peck v. Stedman, 20 Pick. 312, 321 ; Decker v. Mil-

ler, 2 Paige, 149 ; Knox v. Picket, 4 Dessaus, 199 ;
Ilosack v. Eog-

ers, 9 Paige, 461. And he is entitled to his costs, whether he is

plaintiff or defendant, unless the act done leads to no responsi-

bility, or his motive is obviously vexatious. Curtis v. Candler,

Mad. & Geld. 123. So any party, he necessarily being before the

court for his own protection, is also entitled to costs. Henley v.

Phillips, 2 Atk. 48 ; Taylor v. Glanville, 3 Mad. 176
;
Low v. Carter,

1 Beavan, 427 ; Knight i-. Martin, 1 E. & M. 70 ;
MorrcU v. Dickey,

1 Johns. Ch. 153; Moses v. Murgatroyd, lb. 473; Dunscomb v.

Dunscomb, lb. 508; Goodrich v. Pendleton, 3 lb. 520; Warden v.

Burts, 2 McCord Ch. 76 ; Wright v. Wright, 2 McCord Ch. 191

;

Delafield v. Golden, 1 Paige, 139 ; Pritchard v. Hicks, 1 Paige, 270;

Hosack V. Eogers, 9 Paige, 461 ; Armstrong v. Zanc, 12 Ohio, 287.

When a trustee brings groundless suits, he will be ordered to pay

costs. Getman v. Beai-dsley, 2 Johns. Ch. 274.

Trustees and personal representatives brought into court will

not be deprived of their costs, although they make a claim for

their own benefit, and fail, provided they do it by way of submis-

sion. Eashley v. Martin, 1 Yes. 205 ;
Decker v. Miller, 2 Paige,
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149 ; Gardner v. Grardner, 6 lb. 455 ; Hunn v. Norton, 1 Hopk.

344; Blevins v. Sjnnpson, 3 B. Men. 4G3, 464.

On a disclaimer, the defendant is ordinarily entitled to costs.

Usher v. Jouitt, 5 Litt. 32 ; Tabele v. Tabele, 1 Johns. Ch. 45

;

Mackie v. Cairns, 5 Cowen, 547 ;
Catlin v. Earned, 3 Johns. Ch. 61.

Wherever a testator has expressed himself so ambiguously as to

make it necessary to go into a court of chancery, his general assets

must bear the costs. Jolliffe v. East, 3 Bro. C. C. 27 ;
Sawyer v.

Baldwin, 20 Pick. 388, 389 ; Pearson v. Pearson, 1 Sch. & Lef. 12;

Barrington v. Tristram, 6 Ves. 345 ; King v. Strong, 9 Paige, 94

;

Smith V. Smith, 4 Paige, 271 ; Eogers v. Eoss, 4 Johns. Ch. 608.

The costs on motions, continuances, amendments, and the like,

Bhall be taxed and paid as the court may, in its discretion, direct.

Sheriff's Beturn and Fees on Writs from other Counties.

The sheriff shall return writs from other counties by mail, and

is permitted to charge no more fees for service than he would have

had the right to charge if the writ had been issued in his own

county.

FORMS.

1. MOTION FOR ADDITIONAL SECURITY.

A B, plaintiff,

|
County, ss.

C D, defendant, j
^ourt of Common Pleas.

And now comes the said C D, by E F, his attorney, and moves

the court here for an order requiring the said plaintiff to give ad-

ditional security for costs, for the following reasons

:

1. That the said L M, the security in the action originally, has

removed from the State.

2. That the said L M, the original security for costs in this

action, is not sufiicient.

CD,
By E F, his Attorney.

2. MOTION FOR SECURITY.

And now comes the said C D, by E F, his attorney, and moves

the court here for an order on the said plaintiff, to give security

for costs, for the following reasons, to wit

:



1298 MISCELLANEOUS MATTERS.

1. That the said plaintiff was a non-resident of this county at

the comnieiicemcnt of this action.

2. That the said plaintiff has removed from the said county of

since the commencement of this action.

CD,
By E F, his Attorney.

3. NOTICE OF MOTION.

County, ss.

Court of Common Pleas.}

A B, plaintiff, ")

vs. V Petition.

C D, defendant. )

The said A B is hereby notified that, on the day of
,

A. D. 18 , or as soon thereafter as he can be heard, the said C D
will move the said court for (additional) security for costs, on the

following ground, to wit, (here state the ground of motion.)

C D,

By , his Attorney.

The reasons given in the above form embrace all that can exist

;

of course only that one will be copied which meets the reasons pre-

sented in the case. The word " additional " will not be inserted

where no security for costs has before that time been given.

4. ORDER OF COURT.

And now came the said parties, by their attorneys, and there-

upon the motion of the said defendant for (additional) security for

costs, came on to be heard, and was argued by counsel; on consid-

eration whereof, it is ordered that the said plaintiff give (additional)

security for costs in this action, in days, or in default thereof

this action stand dismissed.

5. MOTION FOR JUDGMENT AGAINST SECURITY FOR COSTS.

County, iss. |
Court of Common Pleas,

j

'
Pl'''i"tilt,

I
Motion for judgment against security for costs, in

E F, defendant.
)

^^^ ^'^^'^^O" of A B y. C D.

And now comes the said C D, by S N, his attorney, and moves
the court here for judgment against the said E F, for the sum of

dollars and cents, the amount of costs recovered by the said
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C D against one A B, at the term of this court, in an action

wherein the said A B was defendant, and the said E F was security

for the said A B, for the costs thereof, to the said C D, the defend-

ant in said action.

C D,

By S N, his Attorney.

6. NOTICE OF THE MOTION.

ToEF.
You are hereby notified that I shall apply to the Court of Com-

mon Pleas, within and for the county of , on the first day of

its next term, (or, on the day of , a. d. 18 ,) or as soon

thereafter as I can be heard, for a judgment against you, for the

sum of dollars and cents, the costs recovered by me
against A B, at the term of said court, and in which action

the said A B was plaintiff, and I was defendant, and you were

security for costs for the said A B.

Given under my hand this day of ,
a. d. 18 .

CD,
By S N, his Attorney.

7. JUDGMENT WHERE THERE IS NO APPEARANCE.

C D, plaintiff,
I Motion for judgment against security for costs, in

^ „ ,
^"^- A case of A B u. C D.

E F, defendant. )

And now came the said C D, by S N, his attorney, and there-

upon the motion of the said C D against the said E P came on to

be heard, on said motion, the record, and testimony, and was

argued by counsel ; on consideration whereof, and it appearing to

the court that the said C D was security for costs for the said A B,

in the said action of the said A B against the said C D, and that

in said action the said C D did, at the term of this court,

A. D. 18 , recover judgment against the said A B, for the sum of

dollars and cents, costs of said action, and that the

said E F has been duly notified of this motion, it is considered

that the said C D recover against the said E F the said sum of

dollars and cents, his costs, so as aforesaid adjudged

to him against the said A B, and also his costs in and about this

motion expended, taxed to ^
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8. JUDGMENT AGAINST SECURITY FOR COSTS, ON HIS APPEARANCE.

'

\
' / Motion for judgment against security for costs,

E F, defendant. ^ in "the action of A B i;. C D.

And now came the said parties, by their attorneys, and there-

upon the motion of the said C D, for judgment against the said

E F, as security for costs, in the action of the said A B against

the said C T>, came on to be heard upon the motion, record, and

testimony, and was argued by counsel ; on consideration whereof,

and it appearing to the court that the said E P was security for

costs in said action, and that the said C D did recover for costs in

said action against the said A B, at the term, a. d. 18 , of this

court, the sum of dollars and cents, it is therefore

considered that the said C D do recover against the said E F the

said sum of dollars and cents, his costs, so as aforesaid

adjudged to him against the said A B, and also his costs in and
about this motion expended, taxed to $

CHAPTER XLIY.

KECOED BOOKS.

Sec. 304. The clerk of the court must keep five books :

1. The appearance docket.

2. The trial docket.

3. The journal.

4. The record.

5. The execution docket.

I. TJie Appearance Docket.

In this book must be entered, in their order of commencement,

every action brought into tlie court ; and every step in the action

must be there noted. The following should be the form :



RECORD BOOKS. 1301

A B, plaintiff,

vs.

G D, defendant.

Petition filed and summons issued, July 21, 1855. Affidavit filed

for attachment, and attachment issued, July 21, 1855. Summons

returned, August , with the following return indorsed thereon,

(Jiere copy the return.) Attachment' returned with summons, with

the following return indorsed thereon, (here copy it.) Answer of

the said C D filed, August , 1855. Demurrer of the said A B
filed, September , 1855. Demurrer sustained, (or, overruled,)

October term, A. D. 1855. Defendant had leave to amend instanter.

Amended answer filed, October , 1855. Trial by jury, October

term, 1855. Verdict for plaintiff, for $ . Motion for new trial

filed by defendant, October , 1855. Motion overruled, October

term, 1855. Judgment on verdict, for $ , dated October, a. d.

1855. Notice of appeal by defendant. Appeal bond filed, Novem-

ber , 1855, in penalty of $ , with L M and JST O as sureties.

Papers and journal entries filed in District Court, November
,

1855.

If not appealed, the entry might close as follows :
" Execution

issued, November , 1855, and transferred to Execution Docket,

i vol. 343."

II. Trial Backet.

For this, see Time of Trial.

III. The Journal.

This book must contain .the daily orders and judgments of the

court made in each case, in full—as full as they are needed to be

when carried into the complete record, so that mere copies of them

Avill be all that is required, in connection with the original papers,

to make up the complete record of a cause. The manner of keep-

ing the journal is pointed out in section 387, and the preceding

ones. The code does not seem to require the journal of the court

to be authenticated by the signature of the judge, or any one else.

This was not formerly the case; the law required the journal to

be read in open court, and signed by the judge. The effect of this

practice was to make the Ohio records the most complete, neat, and

lawyer-like of the records of any courts in the United States. Was

it the design of these learned codifiers, in copying this New York

code, to introduce the looseness of the New York practice, where

the clerk enters nearly everj^hing by himself, and its correctness
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is left to a contest of the clerk unci the parties, with not very sel-

dom an appeal to the court. We believe it is still the practice of the

courts to follow the wisdom of the rej^ealed law, instead of taking

advantage of the looseness and indolence which this section might

permit. It is to be hoped that our records will continue to be

made up with the neatness and completeness which has heretofore

characterized them.

IV. Tlie Record.

This book is designed to contain the complete record of each

case, after it shall have been finally disposed of. This record is

made up by copying the petition, summons, orders of arrest or at-

tachment, the return! thereon, the answers, demurrers, replies, the

verdicts of a jury, the findings of the court, all motions made in a

case, and the decisions thereon, and the final judgment, all in the

order in which the events occurred. The original papers and the

journal entries are the only authority for the clerk in making up

this recoi'd.

The affidavits filed in a case constitute no part of the record

;

nor do copies of notes, bills, accounts, or contracts, required to be

filed with a petition or answer, under section 117, form a part of

this record. The object of that section is simply to give a copy

to the other party, not to make it a part of the record in the case.

But where the petition is filed iinder section 122, there the note,

bill, contract, or account does constitute a part of the record, and

must be copied into it, however long it may be. We believe that

many clerks, to swell the fees of recording, or through ignorance,

are in the habit of copying into the complete record all these

papers, includiug affidavits, and even depositions. This is entirely

wrong, and parties should see it corrected, as the clerks have right

to charge fees on\j for what is properly inserted in the complete

records.

FORM OF COMPLETE RECORD.

Pleas before the Hon. W V P, one of the judges of the Court of

Common Pleas within and for the county of , and State of

Ohio, at the term thereof, begun and held at the court-house in

, in said county,'on the day of , a. d. 18 , (this

date of court and term should he when final judgment was ren-

dered^

Be it remembered that heretofore, to wit, on the day of

, A. D. 18 , one A B filed in the clerk's office of said courts
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his certain petition against one C D, and whicb petition is in the

words and figures following, to wit, (Jure copy the petition^

And thereupon, on the precipe of the said A B, the following

summons was issued, to wit, (here copy summons;) which said sum-

mons was afterward, on the day of , a. d. 1-8
, duly re-

turned with the following return indorsed thereon, to wit, (here

copy the return ;) and thereupon, afterward, to wit, on the day
of , A. D. 18 , came the said C D, and filed his answer to

the said petition of the said A B in the clerk's office, and which
answer is in the words and figures following, to wit, (here copy the

ansicer i) and afterwai'd, to wit, on the day of , a. d. 18
,

came the said A B, and filed his demurrer to the answer of the

said defendant, and which demurrer is in the^ words and figures

following, to wit, (liere copy it ;) and thereupon, afterward, to wit,

at the term of said court, a. d. 18 , came the said parties,

(liere copy the entry of judgment on the demurrer which is assumed

here to be overruled ;) and afterward, to wit, at the term, a. d.

18 , of said court first aforesaid, came the said parties, by their

attorneys, and thereupon came a jury, to wit, (as in the journal

entry.)

If the case is one to be tried by the court, the journal entry

will show what should be the one here. The journal entries, after

the pleadings, make up the record, with any necessary connecting

word or sentence.

V. The Execution Docket.

On this docket is to be placed every case in which an execution

shall have been issued, in the order in which they shall be issued.

The entry should state the name of the case, the date of the judg-

ment, the amount of it, the date and kind of execution, the return

of the sheriif thereon, the issue of all subsequent ones, and a note

of the confirmation of all sales. The sheriff's returns should be

copied in full. Such a book will, in a brief space, show all that

has been done since the rendition of the judgment, as the apjjear-

ance docket exhibits all that was done up to that time. It Avould

be well to refer, in the entry of the case, to the page in the appear-

ance docket where the case may be found.

Whenever an order is made for the j)ayment of costs, and exe-

cution directed to be issued to collect them, this should be entered

VOL. II—33
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as a judgment or order, stating order for costs for $ , with date

of its entry.

i

A B, plaintiflF,

vs.

C D, defendant

Judgment, October , 18 , for plaintiff for $

Execution for property issued November , 18 ; returned by

sheriff, , 18 , with the following return indorsed thereon,

to wit, (here copy it.)

Alias execution ibr property, (date of it,) returned on
,

with the following return thereon, (here copy it.)

Said sale confirmed March term, a. d. 18 , and deed ordered.

CHAPTER XLV.

PEOCEEDINGS UPON MANDAMUS.

Sec. 569. The writ of mandamus may be issued to any inferior

tribunal, corporation, board, or person, to compel the performance

of an act which the law specially enjoins as a duty resulting from

an office, trust, or station. But though it may require an inferior

tribunal to exercise its judgment, or proceed to the discharge of

any of its functions, it can not control judicial discretion.

Sec. 570. This writ may not be issued in any case where there

is a plain and adequate remedy in the ordinary course of the law.

It may issue on the information of the ])arty beneficially interested.

Sec. 571. The writ is either alternative or peremptory. The al-

ternative writ must state concisely the facts showing the obligation

of the defendant to perform the act, and his omission to perform

it, and command him that immediately, upon the receipt of the

writ, or at some other specified time, he do the act required to be

performed, or show cause before the court whence the writ issued,

at a specified time and place, why ho has not done so ; and that he

then and there, return the writ, with his certificate of having done
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as he is commanded. The peremptory writ must be in a similar

form, except that the words requiring the defendant to show cause

why he has not done as commanded, must be omitted.

Sec. 572. "When the right to require the performance of the act

is clear, and it is apparent that no valid excuse can be given for

not performing it, a peremptory mandamus may be allowed in the

first instance. In all other cases, the alternative wi'it must be first

issued.

Sec. 573. The motion for the wint must be made upon affidavit,

and the court may require a notice of the application to be given

to the adverse party, or may grant an order to show cause why it

should not be allowed, or may grant the writ without notice.

Sec. 574. The allowance of the writ must be indorsed thereon,

signed by a judge of the court granting it, and the wi'it must be

served personally upon the defendant. If the defendant, duly

served, neglect to retui-n the same, he shall be proceeded against as

for a contempt.

Sec. 575. On the return day of the alternative writ, or such far-

ther day as the court may allow, the party on whom the writ shall

have been served may show cause by answer made in the same
manner as an answer to a petition in a civil action.

Sec 57G. If no answer be made, a peremptory mandamus must

be allowed against the defendant. If an answer be made contain-

ing new matter, the same shall not, in any respect, conclude the

plaintifi", who may, on the trial or other jjroceeding, avail himself

of any valid objection to its sufficiency, or may countervail it by
proof, either in direct denial, or by way of avoidance.

Sec. 577. No other pleadings or written allegation is allowed

than the writ and answer. These ai-e the jjleadings in the case,

and have the same effect, and are to be construed and may be

amended in the same manner, as pleadings in a civil action; and
the issues thereby joined must be tried, and the further proceed-

ings thereon had, in the same manner as in a civil action.

Sec, 578. If judgment be given for the plaintiff, he shall recover

the damages which he shall have sustained, to be ascertained by
the court or a jury, or by referees, in a civil action, and costs ; and
a peremptory mandamus shall also be granted to him without

delay.

Sec. 579. A recovery of damages, by virtue of this chapter, against

a party who shall have made a return to a writ of mandamus, is a

bar to any other action against the same party for the making
such i-eturn.
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Sec. 580. Whenever a peremptory mandamus is directed to any

public officer, body, or board, commanding the performance of any

public duty, specially enjoined by law, if it appear to the court

that such officer, or any member of such body or board, has, without

just excuse, refused or neglected to perform the duty so enjoined,

the court may impose a fine not exceeding five hundred dollars,

upon every such officer or member of such body or board. Such

fine, when collected, shall be paid into the treasury of the county

where the duty ought to have been performed ;
and the payment

thereof is a bar to an action for any penalty incurred by such

officer, or member of such body or board, by reason of his refusal

or neglect to perform the duty so enjoined.

I. Nature of the Writ.

The writ of mandamus is a proper remedy to compel inferior

tribunals to perform the duties required of them by law. Strong,

Petitioner, 20 Pick. 484 ;
Carpenter v. Bristol, 21 lb. 258 ; Common-

wealth V. Hamden, 2 Pick. 414 ; Chase v. Blackstone Canal, 10 lb.

244; Springfield v. Hamden, 4 lb. 68; Johnson v. Eandall, 7 Mass.

340. Where an inferior tribunal has a discretion, that discretion

can not be controlled by this writ ; but if it refuses to exercise its dis-

cretion, a mandamus will lie to compel it to do so. Gun v. Pulaski

County, 3 Pike, 427. The writ in such a case will merely com-

mand the board, or officer, etc., to proceed and exercise the discre-

tion and powers vested in them. The People v. Supervisors of

Westchester, 12 Barb. 446 ; The State v. Todd et al., 4 Ohio, 351

;

Matter of Turner, 5 Ohio, 542; 3 Binncy, 273; Eoberts v. Holes-

worth, 5 Halst. 57.

It will not be granted to a relator for his relief, except where he

has a specific legal right and no other specific legal remedy. The

State V. Justices of Moore, 2 Iredell, 430; People v. Brooklyn, 1

Wend. 318. The general rule, that a maridamus will not lie where

the party has another remedy, must be understood to refer to some

specific remedy, which will place the party in the same situation in

which he was before the act complained of. Etheridge v. Hall, 7

Porter, 47; The People v. Supervisors of Green, 12 Barb. 217 ;
17

Ala. 527 ; 13 Penn. St. 72.

The Causes for which Granted.

It lies where the right is clear to compel county commissioners

to issue a warrant for impaneling a new jury, for locating a new

road, one jury having been unable to agree, Mendon v. Worccs-
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ter, 10 Pick. 236. To compel distribution of funds of section 29,

for supi^ort of religion. State v. Trustees of T. 4, E. 3, Warren

Co., 2 Ohio, 108 ; 6 lb. 445. To compel a court to certify a case

to the Circuit Court of the United States. State v. Hamilton,

3 Ohio, 49. To compel a court to sign a bill of exceptions. Peo-

ple V. Judges, etc., 1 Caine, 511 ; State v. Todd et al., 4 Ohio, 351.

To compel the Court of Common Pleas to restore an attorney re-

moved by them. People v. Justices of Delaware, 1 Johns. Cas.

181. To compel an inferior tribunal to proceed to trial in a case.

Matter of Turner, 5 Ohio, 542, 544. To compel the speakers of

the two Houses to issue a certificate of election to one who is

shown by the records to have been elected to any office. State v.

Moffit, 5 Ohio, 358. To compel the cashier of a bank to allow a

director to examine the discount book. People v. Throop, 12

Wend. 183. To compel a county auditor to pay an account which

he is authorized to pay, the amount being fixed by law, or to act

on an account as to which he has a discretion in fixing the amount.

Barnett v. Auditor of Portage, 12 Ohio, 54 ; State v. Treasurer of

Wood, 17 Ohio, 184 ; State v. Auditor of Hamilton Co., 19 Ohio,

116. To compel the trustees of a town corporate, or the commis-

sioners of a county, to levy a tax to pay its debts. Gorgas v.

Blackburn et al., 14 Ohio, 252 ; 19 Ohio, 415. To compel treasurer

of a township to pay over school money to a teacher legally en-

titled to it. State v. White, 17 Ohio, 32. To compel an inferior

court to set aside the grant of a new trial in a case where it ought

not to have been granted for the reason given, as for the discovery

of merely accumulative evidence. People v. Superior Court, 10

Wend. 285. To compel a justice of the peace to render judgment

where he, without authority, has assumed to set aside the verdict

ot a jury. Foreman v. Murphy, 2 Penn. 1024; Cortleyou v. Ten

Eyck, 2 N. J. 45 ; Haight v. Turner, 2 Johns. 371 ; Jared v. Hill,

1 Blackf 155; 5 Mass. 435; 9 lb. 388; 7 lb. 340. To compel a

town clerk to deliver the town records to his successor. Taj'lor v.

Henry, 2 Pick. 397 ; Walter v. Belding, 24 Vt. 658 ; Com. v.

Athearn, 3 Mass. 287 ;
Sudbury v. Stearns, 21 Pick. 148. To com-

pel a secretary of state to deliver a commission to which a party is

entitled. Morbury v. Madison, 1 Cranch, 137. To restore a per-

son to an office from which he has been illegally removed. Single-

ton V. Comm'rs, 2 Bay, 105 ; Den v. Judges, 3 Hen. & M. 1 ; Street

V. Gallatin Co. Comm'rs, Breese, 25. To compel the admittance of

any one to an office, service, or franchise, from which he is unlaw-

fully excluded, and to give a certificate of an election to one legally
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elected, where a new eleetion was improperly ordered. Strong,

Peti., 20 Pick. 484. To compel the clerk or treasurer of a relig-

ious society to deliver the records to his successor. St. Luke's Church

V. Slack, 7 Cush. 226. To put a minister of any religious sect in

possession of the pulpit to which he is entitled, notwithstanding it

is occupied by another person. People v. Steel, 2 Barb. S. C. 397

;

Eunkel v. Winemiller, 4 Har. & McHen. 429. To compel the au-

ditor of state to issue his warrant on the treasurer for the salary

of an officer entitled to it. Page v. Hardin, 8 B. Monroe, 648 ; Ex

parte Lawrence, 1 Ohio St. 431. To compel a company chartered to

construct a railroad to make it. Eegina v. Lancashire and York-

shire Pt. E. Co., 16 Eng. Law & Eq. 327. If another is in office

under color of title, the remedy is by quo warranto.

The Supreme Court has jurisdiction to issue a mandamus to

compel the secretary of state to issue a certificate of the election

of the relator to the State Senate, the canvass of the votes made

by the board of canvassers being in his favor. The court in this

case can not go behind the determination of the board of can-

vassers. A demand must be made of the secretary and a refusal on

his part, before the writ can issue. State, on relation of Price, v.

Lawrence, 5 Kan. 88, 95. It may be resorted to to determine the

validity of a county-seat election. The canvass of the votes is a

ministerial act not conclusive on the court. State, on relation of

Wills, V. Marston et al., 6 Kan. 524.

A mandamus will issue requiring the supervisors to audit certain

damages assessed for the land of the relator taken for a highway,

and to the end that the same should be levied and collected in the

town of Southfield. The People, on relation of Aspinwall, v. Su-

pervisors of Eichmond County, 28 N. Y. 112. So it may issue

against the recorder of deeds and mortgages to compel him to en-

ter satisfaction of a mortgage on record in his office. State, ex

rel. Earle, v. Keyser, 28 N Y. 226.

Obligations arising on contract merely and involving no trust,

can not be enforced by mandamus. Ohio, ex rel. County Comm'rs,

V. The Zanesvillc and Maysville Turn. Co., 16 Ohio St. 308.

II. The Writ.

The writ must recite all the facts entitling the relator to have

the act done for which he asks. Commonwealth Bank v. Canal

Comm'rs, 10 Wend. 25. It is not enough to refer to the petition

and affidavits. ; lb. The People v. Sup. of Westchester, 15 Barb.



PROCEEDINGS UPON MANDAMUS. 1309

GOT. The command of the writ must be according to the duty.

It is bad to require supervisors to expend a certain sum in repair-

ing a bridge ; they should be simply required to repair. The People

V. Sup. of Dutchess, 1 Hill, 50; The People v. Sup. of New York,

1 lb. 3G2. The writ must correspond to the order directing its

issue, as a variance is fatal. Hawkins v. Moore, 3 Pike, 345.

One and the same writ of mandamus can not be directed to the

township committees of two several townsips, to compel them to

proceed to do their duty in the matter of a road. State v. Chester

& Evesham, 5 Halst. 292. It is not fatal if it be directed to the

members of a corporation instead of the corporation by its cor-

porate name. Fuller v. Plainfield Academic School, 6 Conn. 532.

III. The Return.

The return, to be sufficient, must show a legal justification for not

doing the act. In a matter of discretion, it is a good return to show

an exercise of that discrection ; as the rejection of a claim by an

auditor. 12 Ohio, 54. So, that a bill of exceptions tendered was

not a true bill. 4 Ohio, 351. If the bill of exceptions is objection-

able, the judge should return the causes of objection. The Peo-

ple V. Pearson, 2 Scam. 189. The return to a mandamus to restore

a member to a church, that the member was expelled by a select

number, is sufficient ; the power of those to exj)el him should be

stated. Green v. Af. Meth. Ch., 1 S. & E. 254. So where the re-

turn stated that he was expelled for bringing a suit contrary to

the rules which forbid suits unless necessary, it was held insuf-

ficient for not stating that the suit was unnecessary. lb. The re-

turn must respond to all the allegations of the writ, or it will be

held bad on demurrer. 14 Ohio, 252.

Under the code, issue may be taken on the truth of the return,

and this issue will be tried by a jury. At common law, the return

was conclusive ; no objection could be made to it but one to its

legal insufficiency. The State v. Will. Bridge Co., 3 Hai'ring. 539.

The return may be amended. Springfield v. Hamden, 10 Pick. 59.

The reply of the relator to the answer, or return of the defend-

ant, must be quashed. No reply is allowed by the code in pro-

ceedings in mandamus. Section 577 of the code provides that no

other pleading or written allegation is allowed than the writ and

answer. The allegation of ftict in the answer, inconsistent with

the statement of fact in the writ, will, for the purposes of the px*o-

ceeding and to join issue or issues therein, be deemed controverted
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as upon a special denial without reply. State v. Union Township,

9 Ohio St. 590.

Damages—If the defendant make a false return to a writ of

mandamus, and thereby the relator is damaged, he may recover,

damages against defendant for that injury. People v. Supervisors,

28 N. Y. 112. The court say :
" If it is a proper case for damages,

he may recover them in addition to his judgment for a peremp-

tory mandamus, without resorting to his action for a false return."

Costs on mandamus are in the discretion of the court. People v.

Keyser, 28 N. Y. 226.

FOKMS.

1. PETITION FOR MANDAMUS.

To the Honorable the District Court within and for the County

of Hamilton and State of Ohio

:

Your petitioners, Eichard Phillips, etc., respectfully represent and

state to the court, that they constitute the board of directors of

common schools for the eastern and western districts of the city

of Cincinnati, which schools are established by law for the education

of the colored youth residing in said city ; and that, in pursuance

of law, your petitioners rented divers rooms, and established divers

schools in said city, for the education of said youth, and employed

competent and duly qualified teachers as instructors of said youth

in the schools aforesaid.

And your petitioners further state that heretofore, to wit, on the

15th day of March, a. d. 1850, William Disney, in his capacity as

treasurer of said city, received from the treasurer of Hamilton

county the sum of $2,177.67, for the use of your petitioners and of

the common schools for colored youth so by them established, the

same being the proportion of the public school funds belonging to

your petitioners, and to the schools under their charge, as the same

was apportioned by the auditor of said county of Hamilton, in

pursuance of law ; which sum of money still remains in the hands

of said treasurer in the treasury of said city.

And your petitioners further represent that on the first day

of April, A. D. 1850, there became due from them, for expenses in-

curred in the support of said schools, the sums hereinafter set

forth, as follows, to wit: (here follows the statement of sundry sums

due, which it is unnecessary to copy ;) and that thereupon, afterward,

to wit, on the- fifth day of April, a. d. 1850, your petitioners duly
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certified to the city council of said city the correctness of said

several accounts, together with the several accounts respectively,

and desired the city council to pass an order directing the treas-

urer of said city to pay the same, out of the funds of your petition-

ers in his hands, to the person entitled to receive the same ; but

your petitioners state that the said city council afterward, on the

first day of May, a. d. 1850, utterly refused to pass any order in re-

lation to the payment of said accounts, and they now claim that

they have no power, jurisdiction, or authority to make any oi'der

in the premises.

And your petitioners represent that afterward, to wit, on the

tenth day of May, a, d. 1850, they caused said accounts to be pre-

sented to the said William Disney, treasurer of said city, and pay-

ment thereof was then and there demanded of said Disney, as

treasurer, and the said Disney then and there utterly refused, and

still doth refuse to pay the same, or any part thereof, although the

said Disney then and now has in his hands, as treasurer as afore-

said, the whole of said sum of $2,177.67, and which sum is held by said

Disney, as such treasurer, for the use of your petitioners and of

the schools so by them established ; he, the said Disney, pretend-

ing that he has no power to disburse any of the funds in the city

treasury without the order of said city council, signed by the city

clerk, first being had and obtained.

And your petitioners further state that, by reason of said refusal

by said council to pass the orders aforesaid, and of the said

treasurer to jjay the said accounts, the teachers employed by your

petitioners are deprived of the compensation which is justly due to

them for their services, and the schools so by your petitioners es-

tablished have been suspended for want of means to carry on the

same, although a fund amply sufficient to sustain said schools has

been provided by law, and is now in the hands of said Disney, as

treasurer of said city.

And your petitioners further state that they are entirely without

remedy in the premises, unless it bo afforded by the interposition

of the court ; and they therefore pray that writs of mandamus may
issue against the city of Cincinnati, the city council of the city

of Cincinnati, and William Disney, treasurer of said city, and that

said city and city council be commanded to pass an order, direct-

ing said treasurer to pay said accounts out of said funds, and that

the said Disney, as treasurer, be commanded to pay the same to
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the ord^r of your petitioDers, and that such other order may be

made in the premises as justice may require.

By BALL & HOADLY, their Solicitors.

The State of Ohio, Hamilton County, ss.

Eichard Phillips, one of the petitioners above named, and presi-

dent of the board of directors of common schools for the eastern

and western districts of the city of Cincinnati, being duly sworn,

saith that the several matters and things in the foregoing petition

stated are true in substance and in matter of fact, to the best of his

knowledge, information, and belief.

EICHAED PHILLIPS.

Sworn to before me, and subscribed in my presence. Given

under my hand and seal of office, at Cincinnati, this 15th day of

May, A. D. 1850.

GEOEGE HOADLY, Jr., Notary Public.

This was the petition in the case of the State v. City of Cincin-

nati et al., 19 Ohio, 178. It would appear that there was here a

misjoinder of parties. The petition should have asked for the writ

against the party in fault. If the treasurer could not legally pay

without an order of the city council, then there was no ground for

a mandamus against him, since he had not refused to pay when

legally requested. The wrong was on the part of the city in not

passing the order. If, on the other hand, the treasurer was bound

to pay without the order of the city council, then the city council

was no necessary party ; was not liable to the writ for refusing to

pass an unnecessary order. The treasurer would be liable when

he refused to pay on the order being presented, and not before, if

he could not pay without it. If he could pay, and was bound to

pay without it, then the writ should have been prayed for only

against him. The city and the treasurer could not be joined in

the same writ, because the default complained of was not a joint,

but several one.

This petition is probably more extended than necessary. It

goes into the evidence, showing how the money was raised and

came into the hands of the treasurer ; when an averment that he

had funds of the relators, which, on proper demand, he refused to

pay, would probably have been sufficient.

In this case it would appear that separate writs were issued, and
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the city was commanded to make the order. If so, the application

should have been separate.

The petition need only state the facts which show the right to

relief. If these facts are to be proved, to satisfy the court of the

truth of the case made, the evidence for this i3urpose should be

presented in affidavits.

2. PETITION.

To the District Court within and for the County of and

State of Ohio

:

The First Presbyterian Society of Gallipolis represents that the

said society is a corporation duly incorporated and organized for

the support of religion, in original surveyed township No. 3, of

range No. 14, in Gallia county, and, as such society, is entitled to

its proper distributive proportion of the income, rent, and proceeds

of section No. 29, in said town No. 3, of range No. 14; and that

said society appointed one A B its agent to obtain its proportion

of said funds from the trustees of said town No. 3, range No. 14,

in said county of Gallia, and that the said A B, as such agent, did.

On the 1st day of January, a. d. 1855, present to the said trustees

of said town No. 3, a duly certified list of the members of said so-

ciety entitled to be enumerated and counted in the distribution of

said funds, and requested the said trustees of said town No. 3 to

receive said list, and appropriate to the said First Presbyterian

Society its due proportion of the said funds, which said funds the

said trustees then had in the jjossession of the treasurer of said

town No. 3, ready to be distributed according to law ; and said pe-

titioner further saith that the said trustees did then refuse to re-

ceive the said list of members, and to api^ropriate to the said

society its due share of said funds, or any part thereof

Wherefore the said petitioner prays that the writ of mandamus
may issue to the said trustees of town No. 3, of lange No. 14, in

said county of Gallia, commanding said trustees to receive the said

list, and appropriate to the said First Presbyterian Society the

amount of the said funds legally belonging to the said society.

E F, Attorney for Plaintiff.

The State of Ohio, Gallia County, ss.

A B, being first duly sworn, saith that he is the agent for the

said society, and that the several mattei"s and things contained in

the above petition are true in substance and in fact.

A B.
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Subscribed in my presence, and sworn to before me, a justice of

the peace, this day of , A. d. 1855.

L M, Justice.

It would seem that the facts should be sworn to positively ; and

if the party making oath to the jDetition can not testify to the

truth of the facts, affidavits should be produced to prove them.

3. NOTICE OF THE APPLICATION.

To :

You are hereby notified that will apply to the District

Court within and for the county of , on the first day of its

next term, for a writ of mandamus to issue against you, command-

ing you, (Jiere state the prayer of the petition, and so much of the facts

as shows what the party is required to do.')

AB,
By E F, his Attorney.

4. order op COURT.

The State of Ohio, on the rela-^

tion of
j

vs. ) Motions for Mandamus.
The. Trustees of T. 3, E. 14,

Gallia County.

And now came the said plaintiff, and presented its petition for a

mandamus against the said trustee, etc., and it appearing that

notice has been given to the said of this application, it is

ordered that an alternative mandamus, returnable to the District

Court, in the county of , on the first day of its next term,

issue to the said , commanding, etc., (here state what is to be

done;) or that said show cause, on the first day of the next

term of this court, in the said county of , why he has not

done so.

Notice, probably, is only necessary when the case is one where

a peremptory mandamus may issue in the first instance; as it may
when the right is clear, and it is apparent that no valid excuse can

be given. In such a case, notice being of motion, the court will, if

no sufficient reason is shown, make it peremptoiy at once.

The writ may be applied for in any county in the district, and be

made returnable to the proper county for trial and disposition. It

has been so held by the District Court in the Seventh District.
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The District Court is a court for the District, as the old Supreme

Court was for the State, and hence motions for writs of error,

mandamus, quo warranto, etc., may be aj)plied for wherever said

court may be in session.

5. THE WRIT.

The State of Ohio, County, ss.

To the City of Cincinnati, and the City Council thereof. Greeting

:

Whereas it has been suggested to us that you have refused to

issue an order directing the treasurer of said city to pay certain

sums of money alleged to be due, as follows : (here follows a list of

the claims alloiced by school board,) the correctness of which said

several sums of money had been certified to you by the board of

directors of common schools for the eastern and western districts

of the city of Cincinnati.

Now, therefore, we, being willing that full and speedy justice

should be done in the premises, do command you that, immediately

ujDon the receipt of this writ, you cause an order directing the

treasurer of said city to pay the said several sums of money so

certified as herein before stated, or that you appear before the

judges of our Supreme Court, (now District Court,) at the court-

house in said county, on the 18th day of May, a. d. 1850, at nine

o'clock a. m. of said day, to show cause why you have not done so;

and have you then and there this writ with your return thereon

of having done as you are hereby commanded.

Witness my hand and the seal of said District Court, at the

court-house in , on this day of ,a . d. 18 .

J D, Clerk.

The above form of the writ is copied from that in the case of

State V. Cincinnati, 19 Ohio, 182. A slight change is made in the

conclusion, to meet the language of section 571 in the code. The

Avi'it may command the act to be done upon a specified day. The

recital in the writ must, of course, conform to the case made in the

petition. In the case supposed in the second form, it would be that

it had been suggested to us that you had, on due application of

A B, agent of the First Presbyterian Society of , refused to

receive a list of its members, duly certified, and appropriate to it

its due share of any portion of the funds in your hands, arising

from the rents and income of section 29, in said town No. 3, the

said society being a corporation duly organized for the support of

religion in said town No. 3, etc.



1316 PROCEEDINGS UPON MANDAMUS.

6. ANSWER.

County, ss.
")

District Court.
J

The State of Ohio, on the^
relation of

, 1 ^^swer to writ of Mandamus.
vs. (

C D. J

And the said C D now comes, and for answer to the alternative

mandamus, heretofore issued in this case, says that the said plaintiff

ought not to have his said writ of peremptory mandamus ; because

he saith, (Jiere set forth the grounds on ivhich the defendant relies for

defeating the application;} and further he saith not.

C D.

It must be sworn to before some competent authority.

If the plaintiff considers the answer as containing no facts con-

stituting a bar to the issue of the wi-it, he will demur to the same.

If he admits the answer to be sufficient, but denies its truth, he

can pray for the impaneling of a jury to inquire into the truth of

the answer. He can put in no replication ; and hence a prayer for

a jury is the only means left to show that he disputes the facts.

If he was at liberty to exercise common sense, he would put on

record a paper showing just what he did deny ; but, as he can not

legally appeal to common sense, he must move for a jury to inquire

into the truth of the whole answer, though only a single fact in it

may be disputed.

The impaneling of a jury, the verdict and judgment, will corre-

spond substantially with the forms heretofore given.

Damages in certain cases may also be found by the jury; but

this can be only in those cases where the relator has sustained

some special damage by the act complained of.

The peremptory mandamus may be enforced by attachment and
fine on parties refusing to do the act required.

The jDcremptory writ will be like the alternative one, only leav-

ing out the words, " or show cause why you have not done so."
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CHAPTER XLVI.

QUO WAEEANTO.

This writ is provided for by the statute of March 17, 1838 (S. &

C. 1264 ; 36 Ohio L. 68), and the acts ajnendatory to the same.

Section 1 provides that the prosecuting attorney of any county

of this State shall, when directed by the governor, Supreme Court,

or the general assembly, or he may, upon his own i-elation, or the

relation of any private individual, upon leave granted by the Su-

preme Court, in term time, or any judge thereof in vacation, file

an information, in the nature of a quo warranto, in the Supreme

Court, for the proper county, in the following cases

:

First. When any person shall usurp, intrude into, or unlawfully

hold or exercise any public office, civil or military, or any franchise

within this State, or any office in any corporation created by the

authority of this State.

Secondly. When any public officer, civil or military, shall have

done or suffered any act which, by the provisions of law, shall work

a forfeiture of his office.

Third. When any association of persons shall act as a corporation

within this State without being legally incorporated.

Provided that said information shall, in every case, be filed in

the county wherein such person or persons, or either of them, shall

have his or their office of business.

The District Court, under this act, takes the place of the old

Supreme Cornet in the several counties, and a judge of the Common

Pleas has authority, in the exercise of chamber powers, as a mem-

ber of the District Court of any county of his district, to grant

leave to file an information, -in the nature of a quo warranto, in the

District Court. The State v. Buckland et al., 5 Ohio St. 216.

A quo warranto may be filed by the prosecuting attorney, on his

own relation, or on the relation of any other person, on leave

granted, against any corporate body, when such corporate body

shall have

—

First. Offended against any of the provisions of the act or acts

creating, altering, amending, or renewing such corporation.
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Secondly. Whenever it shall have forfeited its privileges and

franchises by nomiser.

Jhird. Whenever it shall have done or omitted any acts which

amount to a surrowder of its corporate rights, privileges, and fran-

chises.

Fourth. Whenever it shall have misused any franchise or privi-

lege conferred, or exercised any franchise or privilege not con-

ferred upon it by law.

And it shall be the duty of the prosecuting attorney to apply

for leave to file such information in every case provided for in this

section, whenever he shaljl have good reason to believe that the

same can be established by proof The leave may be granted by

the court, or by any judge thereof in vacation.

When any person shall usurp, intrude into, or unlawfully hold

or exercise any public office, civil or military, to which office any

other person shall claim to be rightfully entitled, the person claim-

ing to be so entitled to the same may, by himself or by his attorney,

who shall be an attorney at law of the Supreme Court, file an in-

formation, in the nature of a quo warranto, in the county where

the intruder who exercises such office shall have his office of busi-

ness.

Such are the provisions of our statutes in relation to this writ.

These provisions are but a declaration of the writ at common law.

A quo warranto is in the nature of a writ of right for the king

against him who usurps or claims franchises or liberties, to say by

what authority he claims them. 2 Inst. 282 ; 9 Coke, 28rt
;
Yclv.

191. So the king may have an information in the nature of a quo

warranto. A quo warranto lies for all franchises. So it lies for

franchises which can not be seized into the king's hands; for the

party may be ousted of them ; as for a court-baron, 2 Cro. 259

;

Yelv. 190; a court-leet, or borough-court, Co. Ent. 527i!>, 544, 5Glrt;

a fair, market, toll, etc. Co. Ent. 527. So it lies for claiming to

be a corporation. Co. Ent. 527&. So a quo warranto lies against

him who abuses his franchises or liberties. 2 Int. 496 ; 2 Term,

567 ; 5 Mass. 230 ; 7 Comyn's Dig. 190.

An information in the nature of a writ of quo warranto is applied

to the mere purpose of trying a civil right and ousting a wrongful

possessor of an office. Eepublica v. Wray, 3 Dall. 490 ;
and it can

only be maintained at the instance of the State or government.

Wallace v. Anderson, 5 Wheat. 291.

An information in the nature o^Viquo warranto lies against those

only who claim to exercise some public office or authority. Com-
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monwealth v. Dearbora, 15 Mass. 125. It lies as well against

officers appointed by the supreme executive authority of a State as

against those holding corporate offices or franchises. Common-

wealth V. Fowler, 10 Mass. 290. It lies to inquire into the election

or admission of an officer or member of a corporation, for any per-

son interested in said election or admission, if it was unduly made.

Commonwealth v. Union Ins. Co., 5 Mass. 230. But it does not lie

against an officer elected or appointed for one year, as the terra

would expire before the case could be decided. Commonwealth t

Athcarn, 3 Mass. 285.

In New York, the remedy by information in the nature of a quo

icarranto, lies against persons who have usurped or intruded into

the office of directors of an insurance company or other corpora-

tion ; and though the office is an annual one, and thus it may be

doubtful whether a trial can be had before the office expires, the

court will proceed. People v. Tibbetts, 4 Cowen, 358 ;
People v.

Kip, lb. 382, note. The rule to reconcile the cases on the last prop-

osition, is this : if the question is one merely as to the holding of

the office for one year, then the court will decline to interfere ;
but

where a legal question arises in reference to the election, in which

the public or corporation is interested in having it settled, then the

court will proceed and settle the question, as the only way in which

it can be settled. An information in the nature of a quo warranto

is the proper remedy against one intruding into the office of sheriff,

in .consequence of an unlawful decision of the county board of can-

vassers in his favor, the duties of the board being merely ministe-

rial, and not judicial. People v. Van Slyck, 4 Cowen, 297. Quo

warranto must be brought against a corporation supposed to have

forfeited its charter by misuser or non-user, and judgment of ouster

be obtained. People v. Manhattan, 9 Wend. 351. So a quo war-

ranto lies against an incorpoi'ated company, for carrying on bank-

ing operations without authority from the legislature. People v.

Utica Ins. Co., 15 Johns. 358. One who has authority to appoint

to an office can not appoint himself Com. y. Douglass, 1 Binney,

77. An information in the nature of a writ of quo warranto is the

proper remedy by which to try and decide whether the charter of

the James Eiver Company ought to be vacated, so as to prevent

the collection by it of tolls. Com. ?;. James Eiver Co., 2 Va. Cas.

190.

A quo warranto may bo filed by a person claiming a legal right

to an office against one in possession of the office, without leave

VOL. II—34
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of the court or a judge first obtained. The State, ex rel. Wilson, v.

Chandler, Washington County "District Court, April term, a. d.

1859. Vide Swan's Stat. 787, sec. 25. It can not, however, be done

under section 1 of the original act.

A clerk of the courts, elected to till a vacancy, can, by qiio war-

ranto, oust the pro tempore clerk, if he claims to hold over after the

election and qualification of his successor. State v. Niebling, 6

Ohio St. 40. The court may oust the defendant without passing

upon the rights of the claimant, who files the information. Gano v.

State, 10 Ohio St. 237 ; Huilman v. Hancomp, 5 Ohio St. 237 ; 8

JSI. Y. 67 ; The People v. Cook, L. K., 2 Q. B. 55. A quo warranto

will lie against one assuming to act as a judge without a commis-

sion, and a judgment of ouster will be pronounced against him.

Ohio, ex rel. Loomis, v. Mofiit, 5 Ohio, 358.

In a writ of quo warranto against a corporation for exercising a

franchise without legal authority, the information ought to aver

that the defendant is a corporation, or body corporate in law. The

State V. G-ranville Alexandrian Society, 11 Ohio, 1, 9. It should

also show that the usurpation or off'ense was committed in the

county where the information is filed, lb. 9. A user of a fran-

chise for twenty years is a bar to a quo icarranto against a corpo-

ration, lb. 18 ; S. P., The State v. Miami Exporting Co., 11 Ohio,

126. The court will not pronounce a judgment in a case of quo

warranto, where the ofiice of the defendant has expired and no

judgment of ouster can be rendered. The State v. Jacobs, 17

Ohio, 143, 153. Proceedings can not be had under the statute reg-

ulating writs oi quo warranto, to oust an officer, where the cause of

ouster originated or existed more than three years prior to the

filing of the information. The State v. Bcecher, 16 Ohio, 358.

The practice prior to the present statute is stated in the case of

the Bank of Mount Pleasant, 5 Ohio, 249. The court there lay

down the follownng as the rules of practice :

1. Application for a writ of quo warranto against a corporation

must be commenced by a rule on the coriDoration, to show cause

why the writ should not be awarded.

2. The rule must be applied for by the prosecuting attorney for

and on behalf of the State of Ohio : or, in case the prosecuting

attorney will not apply, the court might order him to do it, or

direct that it be made by another person.

3. The application for the rule may be made to the court sitting

in any county, previous notice having been given to the party con-

cerned of the intention to make the motion ; but the rule must bo
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made returnable to the Supreme Court (or District Court) of the

county where the party lives, or is located.

4. On the return of the rule, the court will order the issue of the

writ or not, as the facts seem to require.

5. If the writ be awarded, the proceeding must be according to

the common law.

The statute provides that the information may be filed on leave

granted by the court or a judge thereof in vacation. The practice

is to prepare the information and present it to the court or a judge

:

if to the court, an entry is made in the minutes of the court of its

allowance ; if to a judge, he indorses on the petition that leave is

granted to file the within information. Notice of the time and

place of applying for leave to file tlie information is usually given

to the part}", though the statute does not require such notice to be

given unless the court direct it to be given. The leave to file can

be applied for to the District Court of the district in which the

party resides or the corporation is located ; but it must be filed in

the county where the defendant resides or is located. The certifi-

cate of the clerk of the county in which the allowance is made, of

its allowance, must be filed with the information.

"When the information is filed against a person for usurping an

ofiice, the information must contain, in addition to the other mat-

ters required to be set forth, the name of the person, if any there

is, who may claim to be rightfully entitled to such ofiice, with an

averment of his right thereto ; and in such case, judgment shall be

rendered upon the right of the defendant, and also upon the right

of the part}^ so averred to be entitled thereto, or only upon the

right of the defendant, as justice shall require.

On filing the information, a summons is to issue to the sheriff,

commanding him to summon the defendant to appear in said court

and to answer the said information. If the leave is granted in the

county where the defendant lives or is located, the command will

be for him or it to appear forthwith, or if the information is filed

before the term of the court, the summons will command him to

appear and answer on the first day of the next term. The sheriff

shall forthwith serve and return said summons. The summons, if

it is against a corporation, must be served on the presiding officer,

cashier, the secretary, or treasurer thereof; and if there be no such

officer, or none can be found, such service may be made on any

director or other person having the management of the affairs of

the corporation, and upon the return of the summons served, the

clerk shall enter the appearance of the corporation
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Where an individual is defendant under section 1, a summons

must issue on filing the information, and be served and returned

fortliwith, when the clerk shall enter the appearance of the defend-

ant. The form of the summons will be the same in both cases

;

the only difference is in the mode of service.

The defendant, if an individual officer, must in his answer set up

specifically his title to the said office he is charged with having

usurped, so as to show the specific grounds of his claim, so that the

State can demur or reply to the same. If issue is taken on a ques-

tion of fact, the parties are entitled to a trial by jury, as the pro-

ceeding is one at law, and in the nature of a criminal prosecution.

The State of Ohio,
| j^.^^^.j^^ ^.^^^^

County, ss.
)

To the Honorable the Judges of the District Court within and

for the County of Gallia and State of Ohio :

The State of Ohio, on the relation of , hy T II, prosecuting

attorney for said county of , and b}'^ virtue of the authority

vested in him by law, gives the said court here to understand and

be informed that heretofore, to wit, on or about the day of
,

A. D. 18 , there were in the township of ,
in said county of

, two sub-school districts, numbered and ,
adjoining

each other, and having not less than two hundred and seventy-five

inhabitants therein : and that on said day of
,
A. d. 18

^

having first given due notice by posting up written notices in at

least five public places within the boundaries of said subdistricts

numbered and , signed by at least six of the freeholders

resident in said subdistricts, and qualified electors therein, request-

ing the qualified electors resident therein to assemble on said

day of , A. D. 18 , at an hour and place in said notice stated,

then and there to vote for or against the formation out of said two

subdistrictg, numbers and , of a separate school district

under the act entitled " an act supplementaiy to an act passed

March 14, 1853, entitled ' an act to provide for the reorganization,

supervision, and maintenance of common schools,' " passed April 9,

A. D. 18G7 ; and that at said time and place the legal voters of said

subdistricts numbered and , assembled and organized a

meeting by appointing a chairman, an assistant chairman, and a

clerk, and a vote was then and there taken by ballot, and a major-

ity of the electors there present and voting voted in favor of the

formation of a separate school district under the provisions of the
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said act of the general assembly of the State of Ohio ;
and there-

upon said meeting proceeded to choose by nomination and a viva-

voce vote three, members of a board of education for said separate

school district, and thereby appointed by such nomination and a

viva-voce vote, but without a vote by ballots, I B, J J, and W S J as

such board of education, and that said WSJ then and there de-

clined to serve in said office, and thereupon the said J C T was

appointed in the place of said W S J by the other two thus chosen

as members of said board of education, or in some other way now

unbeknown to the said prosecuting attorney : and the said prose-

cuting attorney aforesaid here gives the court to understand and

be informed that, by law, no legal election of said board of educa-

tion could be had and take place except by a vote by ballot, and

that therefore' said election of said board of education as afore-

said is null and void, said persons, to wit, the said I B, J J, and

WSJ having been chosen by a nomination and viva-voce vote,

and not by ballot, as the constitution and the law absolutely re-

quires in all cases of an election. And the said prosecuting

attorney further gives the court here to understand and be in-

formed that the said choice, so as aforesaid made, is wholly null

and void, and that said I B, J J, and J C T are wholly incapable

in law to act as members of a board of education for an independ-

ent school district composed of said two subdistricts numbered

and , and that by reason thereof there is in law no such separate

school district legally formed and constituted, since the legal elec-

tion of the members of a board of education for said separate

school district is necessary to complete its legal existence ;
and

said prosecuting attorney further gives the court here to under-

stand and be informed that the said I B, J J, and J C T have

illegally, and without authority of law, usurped, and do usurp, on

the government to act and hold themselves out as members of a

board of education for a separate school district composed of said

two subdistricts numbered and , in said township of
,

to the great damage and prejudice of the rights of the State of

Ohio and the good citizens thereof

Whereupon, the said prosecuting attorney for said county of

prays the advice of the court here in the premises, and

for due process of law against said Isaac Boatman, James John-

son, and James C. Tate, in this behalf to be made, to answer the

said State of Ohio by what warrant they, or either of them, claim

to be and act as members of a board of education in a separate
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school district, comiDOsed of said subdistricts numbered and

, in said township of , in said county of

T WH,
Prosecuting Attorney for the County of

This is the information filed in the District Court of Gallia

county at its April term, a. d. 1872. No answer having been in-

terposed, the court pronounced judgment of ouster against said

parties, and all agreed that this judgment put an end to the sepa-

rate school district. This information contains probably more

than is necessary; but by setting out the facts which show the

illegality of the election of officers, the whole question is raised on

the information, and may be met with demurrer and decided at

once : whereas, if the facts are not stated, the defendants must, by
answer, set up their title or right to the office or franchise, and

then the State must demur. The readiest way is the one followed

hei^e.

The prosecutor in a quo warranto may disclose in his informa-

tion the specific grounds of forfeiture, or he may charge the de-

fendant generally with usurping certain franchises. In the latter

case, the plea denies the allegations and sets forth the authority

under which the franchises are used. The replication then brings

forward the specific acts on which the prosecutor relies as working

the forfeiture, which may be denied or demurred to in the rejoin-

der. The State of Ohio v. Com. Bank et al., 10 Ohio, 535.

The State of Ohio,
| ^^^^^.-^^^ Court (or, Supreme Court.)

County, s.s.
J

v
'

i j

To the Honorable, the Judges of the District Court (or, the

Supreme Court) within and for the County of and State of

Ohio

:

Be it remembered that Daniel Davis, solicitor-general of the

Commonwealth of Massachusetts, comes into court and brings with

him here into court, a certain resolve of the general court (oi",

the general assembly of the State of Ohio,) of said commonwealth,

passed on the twenty-sixth day of January, in the year of our

Lord one thousand eight hundred and twenty-six, containing,

among other things, the following :

Mesolved, That the solicitor-general be instructed to commence

proper process in the Supreme Judicial Court, to ascertain whether

the proprietors of the bridge from Belle Isle to Chelsea have for-

feited their right to maintain the same.
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Whereupon the said solicitor-general, by virtue of the power

and authority vested in him, and in pursuance of said resolve,

gives the said court here to understand and be informed that there

is, and immemorially hath been, a certain arm of the sea extend-

ing from the open harbor of the city of Boston, in the county of

Suffolk, toward and unto the town of Chelsea, in said county of

Suffolk, and running b}^ the shores of the said town of Chelsea,

and bounded northwardly and northwestwardly on said shores up

to certain mills, landing places, and marshes in said town of Chel-

sea, from the westwardly shores of a certain island, called Belle

Isle, lying southwestwardly from said town, and that the said arm

of the sea is flowed and reflowed by the tides; and is and has

been, from time immemorial, an open and common highway for

all citizens of this commonwealth to j)ass and repass with their

boats, barges, lighters, schooners, and other vessels, loaded and un-

loaded, at all times, at the will and pleasure of said citizens ; and

has been so used and enjoyed b}^ such citizens and all other per-

sons having occasion to j^ass. And that one John Breed, of Bos-

ton, in the county of Suffolk, merchant, well knowing the prem-

ises, but intending to impede such passing and to prevent such im-

memorial use of the said highway, as an arm of the sea, on the

first day of October, in the year of our Lord one thousand eight

hundred and twentj^-four, did erect, build, keep up, and maintain

a certain bridge, constructed of wood, from said island called

Belle Isle, in, across, and upon said arm of the sea, to the shores

of the town of Chelsea aforesaid, and still doth keep up and main-

tain the same bridge ; whereby the said arm of the sea and com-

mon and ancient highway hath been and yet is obstructed and

stopped up, so that the said citizens and others, who have occasion

through the same to pass with their vessels as aforesaid, have

been and still are obstructed, and hindered, and prevented from

passing and repassing and sailing in and with said boats, barges,

and vessels, in and along said arm of the sea and common high-

way, as they otherwise could and lawfully might do ; and that the

said John Breed hath usurped, and still doth usurp, upon the gov-

ernment of the said commonwealth, to have and maintain the said

bridge to the great damage and prejudice of the rights of the said

commonwealth and of the citizens thereof.

Whereupon the said solicitor- general prays the advice of the

court here in the premises, and for due process of law against the

said John Breed in this behalf to be made, to answer to the said

commonwealth by what warrant he claims to have, and maintain,
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and keep up the bridge aforesaid, in, across, and upon the said

arm of the sea and common and ancient highway.

DANIEL DAVIS, Solicitor-General.

This is the information filed in Commonwealth v. Breed, 4 Pick.

460.

The State of Ohio, ) t^. . . , r^ ^ ^ o n 4.^

County ss \
I^^^trict Court (or. Supreme Court.)

Be it remembered that Daniel Davis, solicitor-general of the

said State of , comes here into court in his proper person,

and brings with him into said court a certain order or resolution

of the legislature of said State of , which order or resolution

is in the words following, that is to say

:

In the General Assembly, February
,
a. d. 18 .

Ordered, that the attorney or solicitor-general of the State of

be requested to file informations in the nature of a quo

warranto, to know by what authority the Eon. Samuel Fowler ex-

ercises the office of judge of probate of wills, etc., in the county

of Hampden, and also chief justice of the Court of Sessions in said

county. Whereupon, the said solicitor-general, by virtue of the

power and authority of and in compliance with said order or reso-

lution, and of the request therein contained, gives the court to un-

derstand and be informed that Samuel Fowler, Esq., of Westfield,

in said county of Hampden, for the space of six months now last

past, hath used and exercised, and still doth use and exercise, the

ofiice of judge of probate of wills, and granting administrations

upon intestate estates in said county of Hampden without any

warrant or lawful authority therefor; which said ofiice, and the pow-

ers, authorities, and emoluments to that office appertaining, the said

Samuel Fowler, Esq., during all the time aforesaid, hath usurped,

and still doth usurp, upon the government of the said State of
,

to the great damage and prejudice of the lawful authority thereof

Whereupon the said solicitor-general prays the advice of the

court here in the premises, and for due process of law against said

Samuel Fowler, Esq., in this behalf to be made and ordered, to an-

swer to the said State of , by what warrant he claims to have,

use, exercise, and enjoy the aforesaid office.

DANIEL DAVIS, Solicitor-General.

This case is reported in 10 Mass. 290. Section 1 of the act, 2
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S. & C. 1264, enacts that the p rosecutiug attorney shall, when

directed by the governor, Supreme Court, or the general assembly,

file an information in the nature of a quo ivarranfo in the cases

stated in the act. When he has this order, he does not file on leave

of the court, but without leave first had and obtained of the court.

The authority so given, or the direction of the governor. Supreme

Court, or general assembly, must be stated as a substitute for the

leave of the court. In the above forms the direction is recited,

though it may be sufficient to aver the order without setting out a

copy of it. The form might be somewhat like the following

:

(After the address to the court, proceed as foUoics ;)

Be it remembered that A B, the prosecuting attorney of the

said county of , in obedience to a direction to him directed by

the governor of said State of , directing him to file an informa-

tion in the nature of a writ of quo warranto against ,
and by

virtue of the powers vested in him by law, gives the court here to

understand and be informed, etc.

The prosecuting attorney may, if he chooses, recite the order

addressed to him by the governor or general assembly. In case

the direction comes from the court, the form may be varied as fol-

lows:

Be it remembered that the court did, on the day of

, A. D. 18 , at a court begun and held, on the day of

, A. D. 18 , at the coui-t-house in , in the county of

, make the following order, to wit, (here insert the order,)

and now comes A B, prosecuting attorney for said county of
,

in said State, and in obedience to the order aforesaid and by vir-

tue of the authority vested in him by law, gives the court here to

understand and be informed, etc.

The State of Ohio,
| j^j^^^,.^^ -^^^^^^^ ^ Supreme Court).

County, 5S.
j

v
>

i j

The People of the State of New York, on the relation of the

Attorney-General, against the Utica Insurance Company.

Be it remembered that at a District Court, begun and held on

the day of , a. d. 18 , at the court-house in the city of

, within and for said county of , Martin Van Buren, attorney-

general of the people of the State of New York, who sues for said

people of the said State of New York in this behalf, comes here

before the justices of the people of the State of New York of the
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Supreme Court of judicature of the same people, on the day

of , A. D. 18 , at the court-house in the city of ,
in said

county of , and for said people, gives the said court here to

understand and be informed, that the Utica Insurance Company,

a corporation organized under the laws of said State of for

the space of six months now last past and more, have used, and

still do use, without any warrant, charter, or grant, the following

liberties, i^rivileges, and franchises, to wit, that of becoming pro-

prietors of a bank or fund, for the purpose of issuing notes, re-

ceiving deposits, making discounts, and transacting other business

which incorporated banks may and do transact by virtue of their

respective acts of incorporation, and also that of actually issuing

notes, receiving deposits, making discounts, and carrying on banking

operations, and other moneyed transactions, which are usually per-

formed by incorporated banks, and which they alone have a riglit

to do; of all which liberties, privileges, and franchises aforesaid,

the said Utica Insurance Company, during all the time aforesaid,

have usurped and still do usurp upon the people aforesaid, to their

great damage and prejudice.

Whereupon the said attorney-general of the people prays the

advice of the said court in the premises, and due process of law

against the said Utica Insurance Company in this behalf to be

made, to answer to the said people by what warrant they claim to

have, use, and enjoy the liberties, privileges, and franchises afore-

said.

MAETIN YAN BUEEN, Attorney-General.

This case is reported in 15 Johns. 358. The court decided

:

1. That an information in the nature of a quo warranto lies against a

corporation for carrying on banking operations without authority

from the legislature. 2. That an inlbrmaticn in the nature of a quo

warranto for usurping a franchise, need show no title to the people

in the franchise; but it lies with the defendant to show his war-

rant for exercising it. 3. That a thing within the intention is as

much within the statute as if it were within the letter; and a

thing within the letter is not within the statute, if the contrary to

the intention of it. 4. That a statute restraining any 2)erson from

doing an act, applies equally to corporations or bodies politic, al-

though not mentioned. 5. That an act to incorporate an insur-

ance company docs not authorize the company to institute a bank,

and if they do, they usurp a franchise ; and on an information in
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the nature of quo warranto being filed, judgment of ouster will be

rendered against them.

The State of Ohio,
| p.^^^.^^ ^ourt.

County, ss.
j

The State of Ohio, on relation of CD
vs.

EF.
To the Judges of the District Court within and for the County

of and State of

A B, prosecuting attorney for said county of ,
in the name

of the State of Ohio, on the relation of C D, of said county

of , and by virtue of the authority vested in him, now comes

here into court and gives the court to understand and be informed

that at the annual election duly and legally held in the said

county of
,
pursuant to the constitution and the statute in

such case made and provided, for the election, among other officers,

of {here state the office,) a county judge of said county, to dis-

charge the duties of said office from the day of
,
a. d. 18

,

for the term of years next thereafter, the said C D was

duly and legally elected to said office of county judge for the term

aforesaid ; and that from the day of , a. d. 18 , till the

day of , A. D. 18 , he, said C D, was and is entitled and

authorized to discharge the duties, and hold and enjoy the said

office and its franchises in and for the said county of . The

said prosecuting attorney further gives the court here to under-

stand and be informed, that at said election a majority of the legal

votes or ballots given and received thereat, was given and received

for said C D for said office of for said county of ,
and

that the said C D was then and there, pursuant to the statute in

such case made and provided, duly elected to such office for the

aforesaid term, and was entitled to a certificate of his election to

that office from the board of canvassers of said county of

Yet the said prosecuting attorney further gives the court here to

understand and be informed that the said E F, the defendant, well

knowing the premises, wrongfully and unlawfully obtained the

certificate of election to said office from the said board of canvass-

ers for said county of , and on the day of ,
a. d.

18 , usurped and intruded himself into the office of ,
and thence

hitherto has unlawfully held, used, and exercised such office and

the franchises and privileges thereto belonging, to the exclusion of

and against the rights of the said C D, and to the damage and

injury of the said State of
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]

[ I Supreme Court.

Whereupon the Baid prosecuting attorney, in the name of the

said State of
,
prays the advice of the court here in the

premises, and for due process of law against the said E F, in this

behalf to be made, to answer to the said State of by what

warrant he claims to have, use, exercise, and enjoy said office of

, and that the said E F may be adjudged not entitled thereto,

and judgment of ouster therefrom maybe pronounced against him,

and said C D be adjudged to be entitled to said office and its fran-

chises and privileges, and to assume the execution of the duties of

the same on duly taking the oath of office and filing his bond as

prescribed by law.

A B, Prosecuting Attorney.

This is substantially the form in the case of The People, ex rel.

Crane, v. Eyder, 2 Kernan, 433. A demurrer was filed to this in-

formation, and the Court of Appeals held it sufficient, and reversed

the judgment of the court below holding otherwise. Vide 1 Chit.

PL 245 ; Firth v. Thrush, 8 B. & C. 387 ; Dyett v. Pendleton, 8 Cow.

728.
The State of Ohio,

County, ss.

The State of Ohio, on the relation of A B,

vs.

C T>.

Ai\d now comes here into court E F, attorney-general of the

State of Ohio, and who prosecutes on behalf of said State, and by

virtue of the authority in him by law vested, gives the court here

to understand and be informed that J M E, J E, D V, D W,

J M F, and J B, of county, and J C, of county for the

space of three months last past and more, have assumed to exercise,

and do yet claim to exercise, under the name of the C, L. and X
Eailroad Company, without any lawful grant, warrant, or right

whatever, the privileges and franchises following, to wit : first, the

right to exercise corporate powers and franchises as a railroad

company, to sue and be sued, to plead and be impleaded ; and,

secondly, the right to construct a railroad from X, through L, to

Cin., and to purchase, receive, and hold all real and personal estate

necessary for the proper construction and maintenance of said rail-

road ; all of which authorities, privileges, and franchises the said

J M E, J E, D V, D W, J M F, J B, and J C, during all the time

aforesaid, have usurped, and still do usurp, to wit, at the county of

, and said State of Ohio, to the damage and prejudice of the

State of Ohio, and against its dignity.
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Whereupon the said attorney-general prays the advice of the

court here in the premises, and that duo process of law may be

awarded against the said J M E, etc., in this behalf, so that they

may be made to answer to the State of Ohio by what warrant or

authority of law they claim to have, hold, assume, exercise, and

enjoy the several powers, privileges, authorities, rights, and fran-

chises herein above mentioned.

A B, Attorney-General.

This is the form in the case of Ohio, on the relation of Drake, v.

Eoosa and others, reported in 11 Ohio St. 16.

The State of Ohio,
I g ^^g Court.

County, ss. j ^

And now, at the term of December, a. d. 18G9, F B P, attorney-

general of the State of Ohio, who sues for the said State of Ohio

in this behalf, comes here before the judges of the Supreme Court

of the State of Ohio, to wit, on the day of ,
a. d. 18 , at

the term aforesaid, and, for the said State of Ohio, gives the said

court to understand and be informed that the city of Cincinnati,

for a long time now last past, to wit, since the 16th day of May.

A. D. 1870, thence continuously until now. hatn used, and now doth,

at Cincinnati, to wit, at the county of Hamilton aforesaid, use,

without any lawful warrant, grant, or charter, the following lib-

erty, privilege, and franchise, to wit, that of apportioning into

wards of said city, and extending her government and control

over, as if lawfully a part thereof, the following described premises

and real estate, all being within the said county of Hamilton, in

said State of Ohio, and bounded as follows, to wit, {here is described

the whole territory of said city, as claimed by the city, including the

city before the pretended additions,) excepting therefrom so much of

said premises as upon said 16th day of May, a. d. 1870, constituted

and composed the city of Cincinnati, which said territory, less said

exception, is not, nor has at any time since said last-mentioned

been part of said city, nor within the government or control of

said city, or its municipal authorities and officers, for any purpose,

except so far as the Police Court of said city is concerned ;
but is,

and hath, during all of said time, been'within and governed by the

several incorporated villages of Columbia, Woodburn, Avondale,

Clifton, Cumminsville, and Eiverside, in said county of Hamilton,

in part, and in part, that is to say, about sixteen sections of 640

acres of land each, is farm lands, and not incorporated for municipal
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purpose, nor contiguous to, nor necessary for the uses of said city

of Cincinnati; which said liberty, privilege, and franchise the said

city of Cincinnati, during all said time, hath usurped, and now

doth usurp, upon the State of Ohio, to its great damage and preju-

dice.

"Wherefore the said attorney-general prays the advice and judg-

ment of the said Supreme Court of the State of Oliio in the prem-

ises, and due process of law against the city of Cincinnati afore-

said, in this behalf, to be made to answer unto the State of Ohio,

by what loarrant she claims to have, use, and enjoy the liberty,

iDrivilege, and franchise aforesaid.

F B P, Attorney-General.
^to^J

THE ANSWER TO THE SAME.

And now, in the same term of said court, the said city of Cin-

cinnati comes, by W C & W. its attorneys, and, having tlie informa-

tion read, says that under color of the premises contained in said

information, it is greatly troubled, and this by no means justly

;

because, protesting that the said information, and the matters con-

tained therein, are not sufiicient at law, and it is not obliged by

the laws of the land to answer thereto, nevertheless, for plea, saith

that the general assemby of the State of Ohio, on the 16th day of

April, A. D. 1870, passed an act entitled " an act to presci'ibe the

corporate limits of the city of Cincinnati," by the first three sec-

tions of which it was enacted as follows: (the plea then copies these

three sections.) And the said city of Cincinnati further says that the

commissioners of Hamilton county gave ten days' notice of the

holding of the election provided for in said act, in the daily papers

in said city, and fixed the places at which the same should be held;

and that at said places, on the third Monday of May, a. u. 1870, as

provided in said act, an election was held in- all the territory in

said act described, not forming a part of the said city at the date

of the passage of said act, at which election the voters cast ballots

inscribed "Annexation—yes," and "Annexation—no," and that

at said election a majority of the votes cast were in favor of annex-

ation, and that the judges of election at each of the voting places

so designated returned to the clerk of the Court of Common Pleas

of said county of Hamilton a statement of the votes given at said

election, and that said clerk declared the result of said election to

be that a majority of the votes cast at said election were in favor

of annexation, and filed with the clerk of the common council of

said city a certified copy of the statement of the vote cast, and
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that, thereupon, the said common council caused to be made two

accurate plats of said city, with the territory proposed to be an-

nexed, and filed one of them in the office of the secretary of state,

on the 1-ith day of June, a. d. 1870, and the other in the office of the

recorder of said county of Hamilton, on the 13th day of June, a. d.

1870 ; and that, thereafter, the said common council of said city of

Cincinnati did direct a committee to report to it a proper scheme

for dividing the territory included in said act into twenty-five

wards, as provided in said above-recited act.

And the said city of Cincinnati has claimed, and does yet claim,

to have, use, and enjoy all the liberties and franchises in the said

information mentioned, by virtue of the aforesaid act of said legis-

lature and the proceedings under the same above set forth
;
with-

out this, that the said city of Cincinnati has usurped, or does

usurp, upon the State of Ohio, in manner and form as by the said

information is above alleged against it; all of which said several

matters and things, it, the said city of Cincinnati, is ready to verify

and prove as the court shall award.

Wherefore the said city of Cincinnati prays judgment, and that

the aforesaid liberties and franchises, in form aforesaid claimed by

it, may for the future be allowed to it, and that it may be dismissed

and discharged by the court hereof.

W C & "W, Attorneys for Defendant.

This is the information and plea found in the report of the case

of Ohio, on the relation of the Attorney-G-eneral, v. The City of

Cincinnati, 20 Ohio St. 18. To this answer a demurrer was filed,

and the question presented and decided was that this law was a

special law, and therefore unconstitutional and void, the constitu-

tion requiring all municipal corporations to be organized and gov-

erned under general laws. How wise that provision is, the expe-

rience of Ohio has demonstrated

!

ANSWER.

The answer in the case of Commonwealth v. Fowler, 11 Mass.

339,' was as follows :

And now, to wit, on the day of , a. d. 18 , comes the

said S F, Esq., by C D, his attorney, and, having heard the said

information read, complains that he is, by color thereof, grievously

used and disquieted, and this unjustly; because, protesting that

the said information and the matters therein contained are insuf-
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ficient in law, and which information the said S F, Esq., is not

bound by the law of the land to answer
;
yet, for plea in this be-

half, the said S F, Esq., saith that heretofore, to wit, on the day

of , A. D. 18 , and before he assumed the exercise, and did

exercise the said office of judge of probate, etc., in said county of

H, he, the said S F, Esq., was duly and legally nominated and ap-

j)ointed to the office by his excellency, Elbridge Gerry, Esq., then

and long afterward governor of the said Commonwealth of Massa-

chusetts, by and with the advice of council, and was duly commis-

sioned thereto, as by the commission signed by the said governor

and attested by the secretary of the Commonwealth, with the great

seal of the Commonwealth affixed thereto, which said commission

the said S F, Esq., brings here into court, for the inspection of the

court, is manifest, and appears. And the said S F, Esq., avers that

after he was so appointed and commissioned as aforesaid, and be-

fore he entered on the discharge of the business of said office, to

wit, on the day of , a. d. 18 , he took and subscribed the

declaration of oaths prescribed by the constitution of said Com-
monwealth and the laws of the United States, to be taken and sub-

scribed by any person appointed or commissioned to any judicial,

executive, military, or other office under the government, before

his honor, W G, Esq., then being lieutenant-governor of said Com-

monwealth, and then being duly authorized to administer the

same, as by the certificate of the said lieutenant-governor on tlie

same commission, is manifest and appears. Without this, that he,

the said S P, usurped upon the said Commonwealth, as in and by

the said information above is supposed. All which the said S F is

ready to verify.

Wherefore the said S F prays judgment, that the franchise and

privileges by him claimed and exercised as aforesaid may be al-

lowed and adjudged to him, and that he may be dismissed and dis-

charged of and concerning the premises in the said information

stated and contained.

These forms for answers will give the form of a plea to an in-

formation of this kind, and the pleader must rely on himself to

state the facts constituting his defense, his title to the office or fran-

chise.

OBTAINING LEAVE.

Before filing an information in the nature of a qvo warranto^

the prosecuting attorney must first obtain the leave of the court,

or, in vacation, of a judge thereof This leave may be applied for
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at a District Court held in any county in the district, or to any
judge of the Court of Common Pleas in said district as a judge of

the District Court, the judges of the Common Pleas being by virtue

of that office ex officio fudges of the District Court in said district.

This leave, if obtained in open court, is to be evidenced by a copy of

the order entered on the journals of the court, and copied into the

information, and certified to under the seal of the court by the

clerk of the court. If the leave is granted by a judge, he indorses

on the information the allowance in writing, and signs his name to

the same with the official addition. The information is drawn up
in full before the aj^plication for leave is made.

ALLOWANCE OF LEAVE BY THE COURT.

The State of
, on relation of C D, "^ t />

yj
I information in nature of a

j^ p I quo warranto.

On motion of A B, prosecuting attorney for the county of

,
and upon producing an information in the nature of a quo

warranto in the name of The State of , on relation of C D,
against said E F, and on inspection of the same, the prosecuting
attorney has leave to file the same in the clerk's office of the District

Court in said county of

I, J H, clerk of said court, do hereby certify the above is a true

copy of an order made in the above case in the District Court of

the county of
,
this day of

, a. d. 18 .

In testimony whereof, I have hereunto set my hand, and affixed

the seal of said court, this day of , a. d. 18

[seal.] j h, Clerk.

SUMMONS.

The State of Ohio,
| j^.^^^.^^ ^

County, 55.
j

To the Sheriff of said County , Greeting:

You are hereby commanded forthwith to summon to be and

appear before the said District Court in and for the said county of

, to answer unto an information in the nature of a quo war-

ranto^ wherein the State of Ohio, on the relation of , by T W' H,

jDrosecuting attorney for said county of , is plaintiff, and the

said are defendants, (or, defendant,) and then and there to

show cause by what warrant the said claim to be and act as

(liere set out the words in the prayer of the information which follow the.

vol. II—35
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words by "what warrant,") and have you then and there this writ,

with your return indorsed thereon, forthwith after such services.

Witness my hand and the seal of said court, at the clerk's office

in said county, this day of , a. d. 18 .

[seal.] J H, Clerk of said Court.

sheriff's return.

Eeceived this writ this day of , a. d. 18 , at o'clock

A. M., (or, p. M.) and I have served the same, on the day of

, A. D. 18 , by delivering a true copy of the within sum-

mons to said
,
(or, to each of said parties,) named therein.

C B, Sheriff of County.

ALLOWANCE BY A JUDGE,

I, the undersigned, one of the judges of the District Court within

and for the seventh judicial district, do hereby grant leave to the

said prosecuting attorney to file the within information in the

nature of a quo warranto, in the clerk's office of said District Court

within and for the county aforesaid.

Given under my hand this day of
, a. d. 18 .

B A O, Judge of said court.

When either of these allowances are obtained, the prosecuting

attorney may file the same with the clerk of the proper county
;

whereupon the clerk will issue a summons returnable forthwith.

If the allowance to file is granted in the county where it is filed,

the summons will be made retnrnahlG fortJucith to the said District

Court now in session in said county.

SUMMONS.

The State^of^ Ohb,
|

j^j^^^,.^^ (or, Supreme Court.)

To the Sheriff of said County of , Greeting:

You are hereby commanded forthwith to notify , that an

information in the nature of a quo warranto was, on the day

of. , a. d. 18 , filed in the District Court, within and for said

county, by the prosecuting attorney thereof, on the relation of

,
(or, in the Supreme Court by the attornej^-genei'al of said

State, on the relation of ,) praying that said (^defendants)

may ^e cpmpelled to show cause by whqt warrant they claim to b;;
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and act as directors of, {here give name of corporation^ or other office

claimed.) and that forthwith after such service you return this "writ,

with your doings thereon indorsed, to the clerk of said court.

Witness my hand and the seal of said court, at the clerk's office

in said county, this day of , a. d. 18 .

[seal.] J H, Clerk.

sheriff's return.

Eeceived this writ this day of , a. d. 18 , at o'clock

A. M., (or, p. M.) and I served the same by delivering a true copy

thereof to the said , on the day of , a. d. 18 ,

{atid so on as to each defendant in the writ.)

C B, Sheriff.

The service must be made at once and the retuini made as soon

as service is comiDleted, as the rule day for answer dates from the

return of the summons ; the date of which return should be in-

dorsed by clerk on writ and in docket entry of the case.

The defendants are to jilead to the same in thirty days after .the

return of the summons, and the State to reply in thirty days after

the time for filing the answer, and thirty days is a rule day until

the issue is made. 2 S. & C.1268, sec. 12. By section 13 provision

is made for service by publication in certain cases where personal

service can not be made in the county.

Such a suit has j^recedence over other business in court. 2 S. &
C. 1272, sec. 31.

The pleas in quo warranto must set out the authority by which

the defendant claims to hold an office, or a corporation claims to

use and exercise the privileges and franchises it is charged with

having usurjaed. The plea will then depend uj^on the nature of

each case and no form of one can be given. If the want of authority

is stated in the petition specifically, then the only defense that can be

made is to deny the facts so stated, or demur for their insufficiency

in law to sustain the information. If the facts are not stated in the

petition, then the defendant must set up his grounds for claiming

the office, or, if a corporation, of claiming the right to use and

enjoy the franchises it is charged with usurping. After setting

out the grounds of the right, the plea must traverse the petition

by averring that, without this, that said defendant has usurped the

said office, or privileges and franchises. The State of Ohio v.

Com. Bank et al., 10 Ohio, 535.
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JUDGMENT.

And now come the said State of Ohio and the said defendant,

(or, defendants,) and thereupon came a jury, to wit, (here set out

their names,) (or, and waiving a trial by a jury submit this cause

to the court on the issue joined,) and after hearing the evidence

and arguments of counsel do find that the said answer (or, replica-

tion) is not true, (or, is true ;) and thereupon it is considered by

the court here, that the said S F, Esq., do not in any manner inter-

meddle or concern himself in and about the holding of or exercis-

ing the said oflSce of , in said county of ,
in said in-

formation specified, in virtue of the said supposed commission by

him mentioned in his plea in bar aforesaid ; but that the said S F,

Esq., be absolutely forejudged and excluded from holding and ex-

ercising the said ofiice ; and it is further considered that the said

State of do recover against said defendant (or, defendants)

its cost in about its suit in this behalf expended, taxed to

dollars and cents.

JUDGMENT TO PUT THE RELATOR IN THE OFFICE.

(Proceed as in the last to the close of the words " the same office,"

a7id then proceed as follows ;) and the court do further order and

adjudge that the said is entitled to said office, and do order

the said defendant forthwith to deliver over to the said the

use, possession, and enjoyment of said office, and all books, papers,

and furniture appertaining to the same, and allow said to have

full possession thereof, without let or hindrance thereto on the

part of said , or any other person or persons acting under or

for the said defendant.

The court will, in a proper case and after the resignation of the

defendant, whether that resignation took place before or after in-

formation filed, proceed to decide upon the right of the defendant

and adjudge an ouster, in order to enable the relator to obtain pos-

session of the office. In the case of The Queen v. Blizard, L. E.,

2 Q. B. 55, Cockburn, C. J., says : "If the purpose of the proceed-

ings were merely to vacate the office, so that a fresh election might

take place, it is obvious that the resignation of the officer would

effect that purpose just as well as the removal of the person from

the office by quo warranto. In this case, however, the relator says

:

' Notice was given of the disqualification of the defendant ; the

votes therefore given in his favor were thrown away, and must be
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treated as though they had not been given, and the effect is to

place me in a majority and entitle me to be elected.'

" Now, in order to enable the relator to take that position, it must

necessarily be assumed that there never was any election of the

defendant. I agree with Mr. Dowdeswell in his proposition, that a

resignation imjilies that the person resigning has been elected into

the office which he resigns. ... To accept his resignation,

therefore, on the part of the corporate body, is to assume that he

has been properly elected; and to refuse this rule, treating the

resignation as sufficient for the purpose of this case, would be to

deprive the relator of the advantage, which, upon the infoi'mation

he would have, either of ousting the defendant, if the proceedings

are carried to their ultimate result, or of having it admitted on the

record by the defendant, not only that he has no present right to

the office, but he never had any. The effect of a resignation would

be simply to send the parties to a new election, while the effect of

a disclaimer or judgment for the crown uj)on the final issue of the

quo warranto would be to displace the defendant from the first,

leaving open—which otherwise it would not be—to the relator to

claim the office to which he says he has been elected ; and if he can

establish that claim upon a mandamus, to be admitted into the

office."

It will thus be seen that a resignation will not put an end to a

quo warranto, where the relator claims to oust the defendant and
to be placed in the office. In such a case, he can not be deprived

of his remedy necessary to put him in possession of the office from

which he seeks to oust the defendant. Where the mere object is

to secure a new election, in such a case a resignation is as effective

as a judgment of ouster.

The case of The State v. McDaniel et al., 22 Ohio St. 354, has

been reported since the above was written. The court there seem

to hold that, where an election of directors of a corporation is set

aside, for the reason that the judges of the election refused to receive

legal votes, which would have elected another board, if they had

been received, the judgment must be to remove the directors

elected, but not to induct the persons as directors, if the rejected

votes had been received, and that the previous directors remain in

office until another annual election. The ground of this decision

is that the statute provides that the directors shall remain in office

until their successors are elected and qualified.

I doubt the correctness of the opinion. This provision was in-

troduced to provide for a failure to elect at the appointed time, so
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that the corporation should not be dissolved by such failure. But

in this case there was an election and qualification of directors,

who were the legal^ and not merely de facto directors, until the

election was set aside by judicial proceedings. If the old and new

directors had been different persons, surely the old directors could

not claim to hold over and thus avoid the effect of an election legal

on its face. This act or provision never was intended to apply to

any such case.

On the other hand, if the old board Avas composed of the same

individulas as the new board, then, by a similar fraud, the fraudu-

lent board could keep themselves in office as long as they should

please, by simply rejecting legal votes enough having other names

on them, to secure a majority of the received votes to re-elect

themselves.

When an election is vacated for such a reason, a new election

should be held at once, either under the provisions of the charter,

if that provides for such a case, or under the order of the court,

so that there may not be a forfeiture of the charter by reason of

there being no directors to act. It is the only way in which com-

plete justice can be done.

CHAPTER XLVII.

APPEALS AND SECOND TEIALS.

The act of April 12, 1858, regulates appeals from and second

trials in the Court of Common Pleas. Section 1 enacts that a sec-

ond trial may be demanded and had in any civil action which has

been heretofore or may be hereafter instituted in any Court of

Common Pleas in this State, in which said court has original juris-

diction, and in which either party has the right by law to de-

mand a trial by jury, and in which an issue of fact has been joined

between the parties, or any two of them, by their pleadings in the

action, and after a judgment or final order has been or may be

rendered upon the terms and in the manner hereinafter provided

;
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and new trials muy be granted in such actions after such second

trial thereof, upon the grounds and in the manner provided for the

granting of new trials by the code of civil procedure.

Sec. 2. Any person desirous of such second trial, as provided

for in the preceding section, shall, at the term of the court at

which judgment was rendered, enter on the records of the court

notice of his demand for sudfi second trial ; and shall enter into an

undertaking within the time hereinafter limited, with security to

the satisfaction of the clerk of the court, payable to the adverse

party, in such sum as may be fixed by the court, and conditioned

to the effect that the party obtaining such second trial shall abide

and perform the order and judgment of the court, and pay all

moneys, costs, and damages which maybe required or awarded

against him consequent upon such second trial
;
provided, that in

no case shall administrators, executors, or guardians, who may
have given bond in this State, with sureties according to law, shall

be compelled to enter into an undertaking in order to be entitled

to a second trial, as is above provided.

Sec. 3. That whenever notice is entered upon the records of the

court of a party's demand for a second trial, such second trial shall

not be allowed unless the court is of the opinion that the case

is one in which a trial by jury may be demanded by either party.

Sec. 4. The opinion of the court allowing or disajlowing a sec-

ond trial shall be entered upon the journal of the court, and if in

favor of the allowance of said second trial, then the undertaking

required above shall be entered into within the time and in the

manner following : In all counties having over fifty thousand in-

habitants, within thirty days after the entry of the allowance; and

in all other counties of less than fifty thousand inhabitants, within

thirty days after the term of the court in which the allowance was

made.

The party may also deposit with the clerk of the court the

amount of money so fixed by the court in lieu of the undertaking.

FORMS.

1. NOTICE OP A DEMAND FOR A SECOND TRIAL, TO BE ENTERED

AFTER THE JUDGMENT.

And thereupon comes the said
,
(the party demanding sec-

ond trial,) and enters here a notice of his intention to demand and
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have a second trial in this action; and the court being of the opin-

ion that the parties in this action are entitled to a trial by jiuy, do

allow the same and fix the amount of the undertaking to be given

at dollars.

Note.—The amount is to be fixed by the court in all cases. The

rule should be in a money judgment double its amount, and never

less than a sum sufficient to cover all costs in the case.

2. UNDERTAKING.

Whereas, did enter a notice at the term of the Court

of Common Pleas, within and for the county of , of a de-

mand for a second trial in an action wherein the said was

, and one was , and in which action a judgment

had then and there been rendered against the said ,
and

whereas the said court did then and there fix the amount of the

undertaking in the sum of $ ;

Now, we
,
principal, and , as sureties, do undertake

and agree with the said , in the sum of $ , that the said

shall abide and perform the order and judgment of the

court, and pay all moneys, costs, and damages which may be re-

quired of or awarded against the said consequent u^^on such

second tri^l.

Given under our hands this day of , a. d. 18 ,

I, A B, clerk of said Court of Common Pleas, do approve of

said undertaking and sureties, this day of , a. d. 18 .

A B, Clerk.

3. appeals.

Appeals may be taken from final judgments, orders, and decrees

in civil actions, in which the parties have not the right by law to

demand a trial by jury, and from interlocutory orders dissolving

injunctions rendered by any Court of Common Pleas, or any judge

thereof, in any case in which such court has original jurisdiction,

by any party against whom such judgment or order shall be ren-

dered, or Avho may be atlected thereby, to the District Court; and

the action so appealed shall bo again tried, heard, and decided in

the District Court, in the same manner as though such District

Court had original jurisdiction thereof

The party desiring an appeal to the District Court shall, at the

term of the court in which the judgment or decree was rendered,

enter on the record of the court notice of such intention, and within
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thirty days after the rising of the court, give an undertaking,

with one or more sureties, to be approved by the clerk or any

judge, in the penalty and with the conditions hereinafter provided.

If notice is given and the party die within the time limited for

giving the undei-taking, his administrator or executor may, at any

time within thirty days after his qualification as such, and within

ninety days after the death of said party, cause notice of his intention,

as such administrator or executor, to appeal such cause to be en-

tered upon the journal of said court ; and such administrator or

executor shall thereby be made a party to such judgment or de-

cree, and such appeal shall be considered as perfected, and no un-

dertaking shall be required ; but the same proceedings shall be

had in such cause as in other cases of appeal. 2 S. & C. 1162.

The penalty of the appeal-bond, where the decree is for the pay-

ment of money, shall be double the amount of the decree ; in all

other cases the court shall fix the amount of the penalty to be in-

serted in the undertaking. The bond is to be made payable to

the adverse party, or otherwise, as may be directed by the court,

where the conflicting interests of parties require it. The condi-

tion is to the efi'ect that the appellant shall abide and perform the

order and judgment of the appellate court, and pay all moneys,

costs, and damages which may be required of or awarded against

the appellant by said court.

A separate appeal may be taken by any party whose interest is

separate and distinct from that of the other party or parties. The

appeal is to be allowed by the court ; and the court shall fix the

amount of appeal-bond and make such order as to the papers and

pleadings, and supplying copies thereof, and in all other respects,

in view of a division of the case for the purpose of appeal, as it

may deem right and proper.

One defendant or plaintiff may, where the interests are joint,

appeal ; but in such a case, a notice and appeal by one carries up

the whole case, since no decree can be rendered in favor of one, or

against one, which does not affect all. The appeal by one in case

of a joint decree vacates the deci*ee as to all.

The court may stay execution on the decree for thirty days, if

it thinks necessary, on such terms as will not impair the security

of the other party. Executors, administrators, and guardians who

have given bond in Ohio, may appeal without giving bond. The

clerk, on notice being given and entered, if not otherwise directed,

shall, at the expiration of thirty days from the rising of the court,
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make out the transcripts, and, with the papers in the case, trans- .

mit them to the clerk of the District Court.

Where the court neglects to fix the amount of the appeal bond,

the appellant may give a bond in a sufficient amount and the ap-

j)eal will be sustained. Hubble v. Eenick, 1 Ohio St. 171. '

An appeal will lie from the confirmation of a sale in an action on

a mortgage ; but not from the confirmation of a sale made on execu-

tion. Where a personal judgment is demanded on the foreclosure

of a mortgage or the enforcement of a vendor's lien, the statute

makes it a proceeding at law with a jury trial, and hence the con-

firmation of a sale, made in such a case, must go up on error and

not by appeal. Hey v. Schooley, 7 Ohio (pt. 2), 48 j Kern's Adm'r

V. Foster, 16 Ohio, 274.

Where a bill in chancery was dismissed as to one, and a decree

rendered against two others, and these two gave notice of appeal

and perfected it, the court held that the appeal brought up nothing

but the case as to the two against whom the decree had been ren-

dered in the court below. The case, as to the one in whose favor

there had been a decree of dismissal below, was not brought up by
the appeal of the other two. An appeal by the plaintiff could alone

bring up the propriety of this decree of dismissal. Glass v. Great-

house, 20 Ohio, 503.

An apj)eal does not lie from a judgment in proceeding for parti-

tion under the statute, that not being a civil action, but a special

statutory j)roceeding. Barger v. Cochran, 15 Ohio St. 4G0. But a

bill for partition in equity is appealable. The term " civil action"

embraces only such cases as were, before the enactment of the code

of civil procedure, known as actions at law and suits in equity ; but

a petition for partition under the statute was never recognized,

either as an action at law or a suit in equity, and is not, therefore,

a civil action, under the code. It is a special statutory proceeding,

the distinction between which and a civil action is everywhere

recognized by the code. The case of Knoup v. Piqua Bank, 1 Ohio

St. G03, and Mack v. Bonner, 3 lb. 366, arose under statutes differ-

ing in phraseology from the one now in force on the subject of ap-

peals from Common Pleas to the District Courts, and do not apply

to the question here presented. S. P., Hoy v. Hites, 11 Ohio, 254.

Where the statute requires an undertaking to be entered into by
sureties in order to give a right of apj^eal, an instrument contain-

ing the requisite stipulations is valid, although it does not express

a consideration and is not under seal. Doolittle v. Dinny, 31 N. Y.
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350; Thompson v. Blanchard, 3 lb. 335; Smith v. Grouse, 24 Barb.

433 ; Eobinson v. Plinnton, 25 lb. 484.

Where an order of reference was made to ascertain the proper

order of the sale of mortgagee's real estate and the value of the

lands, it was held not appealable, it being neither a judgment nor

a final order. It determines no amount, nor even the nature of the

amount to be paid. All questions growing out of the reference are

reserved until the coming in of the report, when an order is to be

made. Prom that order, when made, an appeal may be taken.

Dows V. Congdon, 28 N. T. 122.

Appeals are allowed in suits in equity, and second trials in ac-

tions at law. The distinction between the two classes of remedies

is here sharply put and clearly stands out, and compels the counsel

to understand the distinction as much now as before the code.

FOKMS.

1. NOTICE OF APPEAL.

(Add to the record of the entry ofjudgment or final decree the follow-

ing ;) And thereupon came the said , and gave notice of his

intention to appeal this action to the District Court ; and, on mo-

tion of the said
,
(the appellant,) the court fix the penalty of

the appeal bond at 8

2. NOTICE OF APPEAL BY ONE OP SEVERAL DEPENDANTS.

And thereupon came the said , and gave' notice of his in-

tention to appeal from so much of said judgment as affects him

;

and on the motion of the said , his said appeal is allowed, on

his giving bond in the sum of $ ,
conditioned, (here state the

condition of the bond as fixed by the court.)

The condition of the bond will depend upon the character of the

decree appealed from. If the party appealing has only an interest

in land ordered to be sold, the condition should be to pay for rent

of land, against waste, and for costs.

3. APPEAL BOND.

Know all men by these presents that we, ,
are held and

firmly bound unto , in the penal sum of $ ,
to the pay-

ment of which, well and truly to be made, we do hereby jointly
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and severally bind ourselves, our heirs, executors, and adminis-

trators.

Sealed with our seals, and dated this day of ,a. d. 18 .

The condition of the above obligation is such that, whereas the

said has taken an appeal from a certain judgment rendered

against him, and in favor of
, in the Court of Common Pleas,

within and for the county of , at the term thereof, A. D.

18 , for the sum of ^ , debt, (or, damages,) and $ , costs of

suit, to the District Court, within and for said county of

now, if the said shall abide and perform the order and judg-

ment of the said District Court, and shall pay all moneys, costs,

and damages which may be required of, or awarded against, the

said
, by the said court, then this obligation shall be void

;

otherwise it shall remain in full force and virtue in law.

I, J D, clerk of said Court of Common Pleas, do approve of the

above bond and security, this day of , a. d. 18 .

J D, Clerk.

When the appeal is perfected, by giving the bond, the clerk must
make out a copy of the journal entries, and certify them, with the

original papers, to the District Court.

4. CERTIFICATE OP JOURNAL ENTRIES.

The State of Ohio, County, ss.

I, J D, clerk of the Court of Common Pleas, within and for the

county of
, do hereby certify that the following entries and

judgment are truly copied from the journals of said court, to wit,

(here copy the entries, with time, etc., as in making up complete

record^

And I further certify that the papers herewith sent, numbered
from one up to , are the original papers and pleadings filed in

the above case of
,
plaintiff, against , defendant.

In testimony whereof, I have hereunto set my hand, and affixed

the seal of said Court of Common Pleas, at the court-house in

, on thifj day of , A. d. 18 .

J D, Clerk.

On receipt of these papers by the clerk of the District Court, he

dockets the case, and sets it down for trial at the next term of the

court.
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CHAPTER XLYIIL

PAETITION.

Partition can be obtained either in equity or by a proceeding

under the statute. 1 S. & C. 893. Where there are diflSculties

about making a partition, a court of equity will interfere. Phelps

f. Green, 3 Johns. Ch. 302; "Wotten v. Copeland, 7 Johns. Ch. 140;

Striker v. Mott, 2 Paige Ch. 387 ; 4 lb. 639 ;
5 lb. 518. In chancery,

petition can be had of a mere equitable estate. Hitchcock v. Skin-

ner, 1 Hoffm. Ch. 21; Warfield y. Banks, 11 Gill & Johns. 98;

Willing V. Brown, 7 S. & E. 467; Morgan v. Staley, 11 Ohio, 389.

Under the statute, partition can be made only between those

holding a legal estate in fee, either for life or years. Coale v.

Barney, 1 Gill & Johns. 324. The parties, too, to such a petition,

can only be those who hold an estate in common ; one holding a

different estate in the same lands can not be made a party, as

mortgagee, devisee, or reversioner. Tilton v. Palmer, 31 Maine,

486. So the joint interest must relate to all the lands embi-aced in

the petition ; each party to the action must have an interest in

common in all the lands embraced in the action. Kitchen v. Street,

1 Carter, (Ind.) 138; Smith v. Pratt et al., 13 Ohio, 548; Horman

V. Kelley et al., 14 Ohio, 502.

The proceeding on partition looks to the possession, and not to

the title ; hence parties to such a proceeding must have a present

possession. Tabler v. Wiseman, 10 West. L. Jour. 207 ; 2 Ohio St.

207. It has been held in many States, that an actual seizin of the

tenant is necessary, and that the jiroceeding can not be maintained

when the land is held adversely. Bonner v. Proprietors, etc., 7

Mass. 475; Willis v. Price, 9 lb. 508; Brownell v. Brownell, 19

Wend. 367 ; 9 Cowen, 561 ; 2 Eoot, 278 ; 6 Dane's Abr. 480 ; 5

Denio, 388. But in others, and undoubtedly in Ohio, a right of

entry is sufficient. Per Eanney, 2 Ohio St. 211.

If a petition for partition can be sustained by one out of posses-

sion, it is only when he is so kept out by his co-tenant. He
certainly could not make his co-tenant and the disseizer parties,

with the twofold object of settling a disputed title, and recovering
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possession in an action which looked only to dividing j)ossession.

Nor would it seem that tenants in common could have partition of

lands of which they were disseized. They must first obtain pos-

session, and then make partition ; otherwise the occuj^ant will be

put to defend a separate suit with each of these tenants in com-

mon. It is said that legal controversies as to title can not be

settled in a case of partition. Maxwell v. Maxwell, 8 Iredell, 25.

Where one tenant in common disseizes another, possibly this dis-

pute may be settled in a case for j)artition ; though allowing it to

be done, will be to deprive the parties of their right to a trial by

The owners of a reversion can not have partition of the land

while the j)resent estate is in existence. Tabler v. Wiseman, 2

Ohio St. 207 ;
Brown v.. Brown, 8 JST. Ilamp. 95 ; Striker v. Moolt, 2

Paige Ch. 389; Wood v. Clute, 1 Sand. Ch. 202; 12 Pick. 374;

1 Ves. & Beam. 551; Coke Lit. 167; Culver v. Culver, 2 Root,

278; Zeigler u. Grim, 5 Watts, 106; Stevens v. Enders, 1 Green,

271. A partition between tenants in common does not bind the

mortgagee of one of them. Colton v. Smith, 11 Pick. 311; Brad-

ley V. Fuller, 23 lb. 1. The mortgagee would probably be held

bound, unless he could show it unjust and injurious to his interests.

The petition must be filed in the Court of Common Pleas or

Probate Court, setting forth the interest of the plaintiff" in the

lands, and the names of his co-tenants. The nature of the title

must be set forth ;
whether the estate is for years, for life, or a fee

simple, of which partition is sought. Sec. 2.

Service is obtained by publication in some newspajDcr in each

count}' where the lands lie, or by giving personal notice in writing

to each person at least forty days prior to the first da}' of the term

of the court at which the order is to be made. -One publication

forty days before court, would answer the words of the statute, and
constitute a legal notice, though six consecutive publications, the

first being more than forty days before court, is the usual and bet-

ter practice. Tabler v. Wiseman, 10 West. Law Jour. 207 ; Mus-
kingum Valley Turn. Co. v. Ward, 13 Oliio, 120 ; Craig v. Fox, 16

Ohio, 563 ; 2 Ohio St. 207.

Ecgularly appointed guardians may act for their wards in cases

of partition. Sec. 14; 8 Ohio, 415 ; 14 lb. 228. The petition must

be filed in the county where the lands lie, or where some of them

lie.

Where the defendant in a statutory proceeding for partition ap-

pears and answers, and the cause is submitted on an agreed state-
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tncnt of facts, the order of partition made therein will not be

reversed on error merely because the agreed statement shows an

eqnitable and not a strict legal title in the demandant. Byers v.

Waekman, 16 Ohio St. 440. " In a statutory proceeding," says

"Welch, J., "for partition, a legal title in the demandant is neces-

sary. If his title is equitable merely, the proceedings should be

under the code for an equitable partition, and the defendant should

be brought into court bj^" process."

The question in Ohio is unsettled, whether partition, either

under the statute or in equity, can be had when the defendant is

holding adversely. In the case of Penrod v. Danner, 19 Ohio,

218, Hitchcock, C. J., says :
" Whether one tenant in common, who

is out of possession, can have partition before he has recovered the

possession, is perhaps doubtful. . . . He (defendant) is in pos-

session of the entire land, and the partition would not deprive

him of that possession. The possession would not be changed.

Edwin must still prosecute his ejectment to recover possession of

the land aparted to him." If, then, partition could be made, and

the plaintiff should fail in his ejectment, the occupant would have

to pay his share of the costs, when in fact the petitioner had no

right. In Tabler v. Wiseman, 2 Ohio St. 208, 211, Eanney, J.,

says : "It is also held in many of the States that an actual seizin

of the tenant is necessary, and that the proceeding can not be

maintained when the land is adversely occupied. Bonner v. Pro-

prietors et al., 7 Mass. 475; Willis v. Price, 9 lb. 508; Brownell v.

Same, 19 Wend. 367 ; Clapp v. Bromagham, 9 Cow. 561 ; Culver

V. Culver, 2 Koot, 278 ; 6 Dana A-br. 480 ; 5 Denio, 388. But in

others, and undoubtedly in Ohio, a right of entry is suflScient."

Here are two judges expressing contrary opinions on a question

not arising in either of the cases. These dicta are therefore author-

ity neither way, and the question is an open one in Ohio.

. In Gallia county, at the October term, A. D. 1872, of the Court of

Common Pleas, after a full examination of the cases. Judge Guthrie

held that partition could not be maintained where the defendant

set up a title to the land under a title different from that claimed

by the defendant, until the title had been settled in a real action
;

and that he would continue the case for a reasonable time to en-

able the plaintiff to prosecute such real action.

The same question has been up lately in the New York Court

of Appeals, and the court held that to maintain an action for the

partition of lands, the plaintiff must, at the time of its commence-

ment, have actual or constructive possession in comm-n with defend-
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ants. A subsisting adverse possession is an absolute bar. Florence
V. Hopkirs, 46 N. Y. 182. Eapallo, J. :

" To maintain an action

for the i^artition of lands, the plaintiff must, at the time of the

commencement of the action, have an actual or constructive pos-

session, in common with the defendants, ^ of the land sought to

be partitioned. Where the premises are held adversely, the party
out of possession can not try the question of his title in this form
of action. A subsisting adverse possession is an absolute bar to

the action. It is intended for the partition of lands in the posses-

sion of part owners, and not for the recovery of the possession of

IH'emises held adversely.

" This was the rule of the common law. If one coparcener dis-

seized another, during the disseizin a writ of partition would not
lie between them ; and the reason was, that they did not hold to-

gether and undivided. Co. Lit. 107, ; 16 Viner, 225, Partition 1.

" Though adverse possession and disseizin may not be in all par-

ticulars identical, their effect is the same for the purpose of termi-

nating a possession in common.
"But even the possession of one of the tenants in common

may become adverse by acts on his part amounting to an exclusion

of his co-tenants; and, if he convey the whole of the premises to

a third party, and the purchaser takes actual possession, claiming

the whole, it is certain that the possession of such purchaser is

adverse, and is not the possession of the former co-tenants of

the grantor. 9 Cowen, 562. The moment such adverse, posses-

sion commences, the holding in common is terminated ; and until the

excluded parties regain their possession by the appropriate action,

I do not see how they can bring themselves within the provision

of the statute or the rule of the common law. It would be utterly

incongruous to hold that where ejectment would lie, the plaintiff

has j)Ossession, which would entitle him to bring partition. The
duration of an adverse possession is material, upon the trial of the

question of title in an action to recover j^ossession ; but it can not

be material in determining where the possession was at the com-

mencement of the action. These views are maintained in the

cases of Jenkens v. Van Schack, 3 Paige, 242; Burnhams v. Burn-
hams, 2 Barb. Ch. 398 ; and Matthewson v. Johnson, Iloff. 560, as

well as by the reasoning of the chancellor in the case of Claj)p v.

Brumagham, 9 Cowen, 530.

'• The revised laws of 1813 (1 E. S. 507) authorized proceedings

for a partition where lands were held in joint tenancy, tenancy in

common, or coparcenary."
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The Ohio statute is that all joint tenants, tenants in common

and coparceners of any estate in lands, tenements, and heredita-

ments, may be compelled to make or suffer partition of such estate

or estates, in manner hereinafter prescribed. I can see no legal

difference between the language of the two statutes, and that

what is the meaning of one must be equally the meaning of the

other.

It is admitted by Eanney, J., that judgment in partition affects

only the possession and not the title. There is, then, surely no

sense in making a partition of a possession, when there is no pos-

session in common, the defendant claiming to hold the entire pos-

session in himself If the possession is not one in common, before

the court can enter a judgment for partition, it must in such a case

try the title, a question which, it is said, the proceedings in parti-

tion does not affect at all. To justify a partition or division of

the possession of land, there must be an acknowledged possession

in common ; and unless that is the fact, there can be no partition.

On the question of title, the parties are entitled to a trial by jury

;

a trial for which proceedings in partition make no provision what-

ever. I, therefore, consider it clear that no partition can be had,

where one of the parties defendant claims to hold the whole

possession under a claim of title adversely to the other pretended

tenants in common.

FOKMS.

1. PETITION FOR PARTITION.

To the Court of Common Pleas within and for the County of

and State of Ohio :

Tour petitioner, A B, of said county of ,
represents that

he has a legal right to and is seized in fee simple (an estate for

years, or, for life, as case may be,) of one undivided part of

the following real estate, to wit : (here describe the lands and in what

county or counties located;) and your petitioner further represents

that C D, E F, and L M, of the county of, etc., are tenants in com-

mon with your petitioner in the said premises, [and that
,

widow of , lately deceased, is entitled to dower in said prem-

ises.] Your petitioner therefore prays that partition of said lands

may be made, [and the dower of the said be assigned

VOL. II—36
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therein,] or, if the same can not be done Avithout manifest injury,

that then such proceedings may be had in the premises as are au-

thorized by law.

AB,
By E P, his Attorney.

The petition may set out the respective proportions of each

party. "Where no dower is to be assigned, the pleader will leave

out the parts in brackets. In a petition in equity, the whole case

must be stated, with the shares of each, and the character of the

title of each.

2. FORM OF NOTICE.

C D, E F, etc., will take notice that a petition was filed against

them on the day of , a. d. 18, in the Court of Common
Pleas, within and for the county of ^ by A B, and is now
pending, wherein said A B demands partition of the following real

estate, to wit : (Jiere insert the description ;) and that, at the next

term of said court, the said A B will apply for an order that par-

tition may be made of said premises.

Dated this day of , a. d. 18 .

The first publication must be forty days before the court.

3. AFFIDAVIT OF PUBLICATION.

I, L M, being duly sworn, say that I am the publisher of the
,

a newspajier printed and in general circulation in the said county

of ,
and that a copy of the above (or, annexed) notice was

published in said paper on the day of , a, d. 18 , and
continued therein for six consecutive weeks next thereafter.

LM.

Subscribed in my presence, and sworn to before me, (or, in open

court,) this day of , a. d. 18 .

N O, Justice of Peace.

If notice is personally served, the aflSdavit will state that a copy

of the annexed notice was served by the affiant on each of the said

, on the day of , a. d. 18 .



PARTITION. 1353

4. ORDER OF PARTITION.
\

vs. [ In Partition.

CD, EF,andGH.3
And now came the said A B, by N O, his attorney, and there-

upon this case came on to be heard upon the petition and evidence

and was argued by counsel ; on consideration whereof, the court

do find that due notice of the pendency of this action has been

given for more than forty days prior to the first day of the pres-

ent term of this court ; and the court do further find that the said

A B has a legal right to, and is seized in fee simple of part

of the said premises ; and the court do further find that the said

C D, E F, and G H are tenants in common in said premises with

the said A B, in the following proportions, to wit, that the said

C D is seized of part thereof, the said E F of part

thereof, and the said G H of part thereof, [and that the said

is entitled to dower therein.] It is therefore ordered that a

writ of partition issue to the sheriff of said county of
,
com-

manding him that by the oaths of T S, E. O, and W T, [one full

equal third part of said premises, in said petition described, be

set off and assigned to the said , as her dower estate, and

that by the like oaths of the said T S, N O, and W T,] parti-

tion, be made of said lands [subject to the said dower estate]

in the following proportions, to wit, to the said A B one

part, to the said C D one part, etc. ; and it is further

ordered that the sheriff return his proceedings in the premises

forthwith (or, to the next term of this court, to which time this ac-

tion is continued.)

Where no dower is to be assigned, the finding and decree will

omit all mention of it. The parts included in brackets will be

omitted, when no dower is to be assigned.

The court must find the rights of the party. This being merely

an ex parte proceeding, the record should show that proof has been

adduced, and that on that proof the facts that justify a decree of

partition are found by the court. The statute requires proof from

the plaintiff of his title, and, of course, of that of the defendants,

before the order can be made.
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5. WRIT OP PARTITION.

The state of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

We command you that without delay, by the oaths of T S, R 0,

and "W T, you cause to be endowed of one full third part

of the following real estate, to wit : (here describe land as is done in

the petition ;) and also that in like manner, and by the like oaths

of the said T S, R O, and W T, you cause partition to be made of

said lands, subject to the dower estate of the said ,
among

the following persons, and in the following proportions, to wit : to

the said A B one equal part, to the said C D one equal

part, etc. ; and that your proceedings in the premises you dis-

tinctly certify under your hand to the Court of Common Pleas

within and for the said county of , together with this writ.

"Witness my hand, and the seal of the said Court of Common
Pleas, at the court-house in , this day of , a. d.

18 .

G D, Clerk.

6. REPORT OF COMMISSIONERS.

County, ss. )

Court of Common Pleas, j

AB
vs. yin Partition.

C D, E F, and G H.

According to the command of the writ of partition issued in this

case, and on call of the sheriff of said county, we, the undersigned,

commissioners, after being first duly sworn, and upon actual view

of the premises, do set off and assign to the said
, as her

dower in the said lands, described in said petition, the following

tract, to wit, (here describe it by metes and bounds,') and we do make
partition of the same, subject to the said dower as follows : We as-

sign to the said A B, for his share therein, so much thereof as is

contained in the following bounds, to wit, (here set it out, arid so on

of the others.)

Given under our hands this day of , a. d. 18 .

Where a survey has been made, the report may refer to the sur-

vey and then say, " We assign tract marked A to one, tract marked

B to another," etc. There is no necessity of reciting a description

of the land in the report, since they are described in the writ, and
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the report is appended to and makes part of the writ, and lienco

reference may be had to the writ, without copying its language.

If the land can not be divided, a valuation is to be made. This

will come in after the assignment of dower, as follows :

7. VALUATION.

And upon actual view of the premises, we are of opinion that

the said lands can not be divided without manifest injuiy to the

same, and we do thereupon estimate the value of the same,«(sub-

ject to said dower estate,) at $

Where there is no dower to assign, that part of the above forms

will be omitted.

8. sheriff's return.

According to the command of the within writ, I have, by the

oaths of the said T S, E O, and W T, caused said dower to be as-

signed, and said order of partition to be executed, as will appear

by the report of the said commissioners herewith returned.

Given under my hand, this day of ,
a. d. 18 .

E S, Sheriff.

9. REPORT OF PARTITION CONFIRMED.

A B
)

vs. [ In Partition.

C D, E F, and G H. )

On motion to the court by L M, counsel for said petitioner, and

upon producing the return of the sheriff and the report of said

commissioners heretofore appointed, and the same having been ex-

amined by the court here, and found in all respects correct and in

conformity to law, it is hereby ordered that the said proceedings

and report be, and the same is, hereby approved and confirmed

;

and that said parties hold in severalty the parts and premises so

set off' and assigned to each respectively; and it is further ordered

that the costs of this action, including a counsel fee to the said

, of ^ , be paid by the said parties in the following propor-

tions, to wit : the said A B one part, the said C D one part,

etc. ; and in default thereof, that execution issue therefor.



1356 PARTITION.

10. ENTRY OF AN ELECTION ON A VALUATION.

vs. [ In Partition.

C D, E F, and G H. )

On motion to the coui^t by L M, counsel for said petitioner, and
upon producing the return of the sheriff and the report of said

commissioners, heretofore appointed, and the same having been
examined by the court here, and found in all resj^ects correct and
in conformity to law, it is hereby ordered that the said proceed-

ings and report be, and the same is, hereby approved and con-

firmed
; and thereupon came the said , and elected to take

the said jDremises at the ^id valuation ; and it appearing to the

court that the said has paid to the said C D, E F, and G- H
their respective shares of said valuation, it is ordered that the said

premises be adjudged to the said , and the sheriff is ordered

to execute a deed in fee simple to the said , for the premises

aforesaid
; and it is further ordered that the costs of this action,

including a counsel fee to the said , of ^ , be paid by the

said parties in the following proj)ortions, to wit : the said A B one

part, and the said C D one part, etc.; and in default

thereof, that execution issue therefor.

11. sheriff's deed.

Know all men by these presents, that whereas, on the day
of

, A. D. 18 , A B filed in the Court of Common Pleas,

within and for the said county of , his petition against C D,

E F, and G- H, demanding partition of the real estate hereinafter

described ; and whereas, such proceedings were had upon said pe-

tition that the commissioners appointed by said court to make par-

tition of said lands, made report that pai'tition of the same could

not be made without manifest injury thereto, and that the value

thereof was $ ; and whereas, at the term, a. d. 18 , of

said court, the said report was duly examined and confirmed by
said court ; and the said A B, electing to take said premises at

said valuation, and having paid the said C D, E F, and G H, their

due shares of said valuation, the said court did adjudge said lands

to the said A B, and order the sheriff, by deed duly executed, to

convey the same to the said A B in fee simple.

Now, therefore, I, E S, sheriff of said county, in consideration

of the premises, and by virtue of the powers vested in me by law,

do hereby give, grant, and convey unto the said A B, his heirs
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and assigns, the lands so as aforesaid adjudged to him, to wit,

{here describe the lands,) with all and singular the appurtenances,

to have and to hold the same to him, the said A B, and to his heirs

and assigns forever.

In testimony whereof, I have hereunto set my hand and affixed

my seal, this day of , a. d. 18 .

E S, Sheriff of County.

Executed and delivered in our presence.

QE,
TV.

The State of Ohio, County, ss.

Personally came before me, this day of , A. d. 18 , the

said E S, and acknowledged the foregoing instrument of writing

as his free act and deed, as sheriff of said county of

Given under my hand the day above written.

W T, Justice of Peace.

12. ORDER OP SALE ON A VALUATION.

AB
)

vs. V In Partition.

C D, E F, and G H. )

On motion to the court, by L M, counsel for said petitioner, and

upon producing the return of the sheriff and the report of said

commissioners heretofore appointed, and the same having been ex-

amined by the court here, and found in all respects correct and in

conformity to law, it is hereby ordered that the said proceedings

and report be, and the same is hereby approved and confirmed

;

and thereupon neither of said parties electing to take the said

premises at the said valuation, it is ordered that the said premises

be sold at public sale, by the sheriff of said county of
,

according to law, and that he return his doings in the premises to

the next term of this court, to which time this action is continued.

The terms of sale are one-third in cash, one-third in one year,

and one-third in two years, with interest from day of sale. The

court can alter these terms by requiring- cash down. The lands

will be sold at the court-house; unless the court directs the sale to

be on the premises. If, in either of these respects, a change is de-

sired, it must be named in the order of sale.
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13. CONFIRMATION OP SALE.

vs. [ In Partition.

CD, EF, and G H. j

And now came the said A B, by O E, his counsel, and, on his

motion, and on producing the report of the sheriff of his sale

made under the former order of this court, and the court being

satisfied, on examination, that said sale has been made according

to law, it is ordered that the said proceedings and sale be, and the

same is hereby approved and confirmed ; and the said sheriff is

ordered, by deed duly executed, to convey said premises to the said

purchaser in fee simple; and it is further ordered that the said

sheriff, out of the moneys in his hands, pay first the costs of this

case, including a counsel fee of ^ , to ,
taxed to $ ,

and that of the residue he pay to the said A B one equal

part, etc.

14. sheriff's deed.

Know all men by these presents, that whereas, on the day

of , A. D. 18 , A B filed in the Court of Common Pleas,

within and for the county of , his certain petition against

, demanding partition of the lands and tenements herein-

after described ; and whereas, such proceedings were had in said

action that, at the term of said court, a. d. 18
,
the sheriff of

said county of was ordered to sell said lands and tenements

at public auction ; and the said sheriff having caused the said sale

to be duly advertised, did, on the day of A. d. 18 , sell

said real estate at public auction to S T, for the sum of $ ,

which sale was afterward, at the term, a. d. 18 , of said

court, duly examined and confirmed, and said sheriff directed, by

deed duly executed, to convey the said premises to the said pur-

chaser in fee simple.

Now, therefore, I, E S, sheriff of said county of , in con-

sideration of the premises, and by virtue of the powers vested in

me by law, do hereby give, grant, and convey unto the said S T,

his heirs and assigns, the lands so as aforesaid sold, to wit, (here

describe them,) with the ai^purtenanccs, to have and to hold the

same to him, the said T S, and to his heirs and assigns forever.
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In testimony whereof, I have hereunto set my hand, and affixed

my seal, this day of , a. d. 18 .

E S, Sheriff of County.

Executed and delivered in our presence.

T V.

CHAPTER XLVIX.

DOWER

The widow is entitled to dower in all the real estate of which

her husband was seized, of an estate of inheritance during covert-

ure, and in all leasehold and equitable interests in land with which

her husband died so vested. 1 S. & C. 516. Permanent leases

are estates of inheritance.

The widow can be barred of her dower by jointure under the

statute, by a release during coverture duly executed, by leaving

her husband and living in adultery, and, after the death of her hus-

band, by any contract for that purpose she may make. In the

case of Lord v. Brown, decided by the District Court of the Seventh

District, at its late term, in the county of Vinton, it was held that

a widow was barred of her dower in lands of the husband, which

had in his lifetime been sold for taxes. The tax sale creates a new

source of title, and cuts off all legal and equitable, vested and in-

choate rights, existing at the time of the sale for taxes. It cuts off

the rights of a mortgagee, as well as those of dower. Lapse of

time will also bar dower, twenty years barring the right of action.

In order to recover costs against the tenant, the widow should

demand the assignment of dower, before filing her petition ;
and

aver a demand and refusal as a ground for costs against the tenant.

The proceedings under the statute are in accordance with the

former practice in chancery, and will, of course, be governed by

that practice, and not by the code.

The defense will be made by answer, as in a case of equity,

under the former practice in chancery. It will set up any facts

which are believed to be a bar to the claim for dower.
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rOKMS.

1. PETITION FOR DOWER.

To the Court of Common Pleas within and for the Couiity of
,

and State of Ohio:

Your petitioner, A B, of , etc., represents that, on or about
the day of , a. d. 18 , she was married to one

, and
that the said has since departed this life, on or about the

day of
, A. D. 18 , and the said petitioner further saith that

the said
, her late husband, during her coverture with him,

was seized of an estate of inheritance in and to the following real

estate, situate in said county of , to wit, (here describe the

lands in which dower is claimed,) and that one
, whom she

prays may be made a defendant to this her petition, now claims to

hold the estate of the said , in and to the said premises so as

aforesaid described ; and that, on the day of , a. d. 18 ,

the said petitioner notified the said of her right to have
dower in the said premises, and then requested the said to

set off and assign to her reasonable dower therein ; which the said

then utterly refused to do, whereby the said petitioner has

acquired a right to call for such assignment in a court of justice.

Your petitioner, therefore, prays that the writ of subpena may
issue against the said

, and that, on the final hearing of this

cause, her reasonable dower in said premises may be decreed to

her, and an assignment thereof be made, and for such other and
further relief as the nature of her case may in equity require.

AB,
By E F, her Attorney.

A subpena issues, commanding the said defendant to appear and
answer. The answer will be simply an answer in chancey, setting

up any facts which are, in law, a bar to dower ; as that she released

by deed, that defendant holds under a tax sale, that she is bound
by a jointure, or was guilty of living in adultery during covert-

ure, etc.

2. SUBPENA..

The State of Ohio, County, ss.

To the Sheriff' of said County, Greeting :

You are hereby commanded to summon to ajjpear before
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the Court of Common Pleas, within and for the county of , at

the court-house in said county, on the first day of the next terra

thereof, (or, forthwith before the Court of Common Pleas, within

and for the said county of , now in session at the court-house

in said county,) to answer a petition for dower exhibited against

him by A B7 and this he shall in no wise omit, under the penalty

of the law ; and have you then and there this writ.

Witness my hand, and the seal of the said Court of Common
Pleas, at the court-house in , on this day of ,a . d.

18 .

J D, Clerk.

The subpena being returnable to term, the defendant will have

his sixty days to answer ; the plaintiff's time to reply, and the tak-

ing of testimony will be as under the old chancery practice. This

proceeding is not embraced in the code, but expressly excluded

from it by section 604. Hence the chancery practice is in force

for this proceeding.

The act of March 9, 1866, provides that the widow may file her

petition for dower under the code and issue a summons as in a civil

action. The petition will be the same as is here given ;
the only dif-

ference will be in the form of the process : it will be a summons with

a rule day for answer stated in it. It is optional with the petitioner

which practice she pursues ; and I can see no real use in the change:

it is a mere matter of form. If the code is to be followed, the

form will be as follows

:

fORM NO. 3.

1 r.nnrt
County, ss.

The Stat^ of Ohio,
j ^^^^^^ ^f Common Pleas.

To the Sheriff of County, Greeting :

You are hereby commanded to notify that he has (or,

they have) been sued by , in the Court of Common Pleas

within and for said county of , and that unless he answers

(or, they answer) by the (here insert the day for the answer,) the

petition of the said filed against him (or, them) in the clerk's

ofiice of said court, such will be taken as true, and judgment ren-

dered accordingly.

You will make due return of the summons on or before the

day of , A. D.
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Witness my hand, and the seal of said court, this day of

, A. D. 18 .

[seal.] JOS. H, Clerk.

4. DECREE PRO CONPESSO.

AB-J
vs. > Petition for Dower.
CD.)

And now came the said plaintiff, by O F M, Esq., his attorney,

and the said defendant still failing to appear and answer, plead or

demur, to the said petition, it is therefore ordered that the said pe-

tition, and the matters therein contained, be taken as confessed

against the said defendant ; and thereupon it is adjudged and de-

creed that the said plaintiff be endowed of one full equal third

part of the premises, in her said petition described, as and for her

dower therein, as the widow of the said , late of , de-

ceased ; and it is further ordered that a writ issue to the sheriff of

the said county of , commanding him that, by the oaths of

three judicious, disinterested men of the vicinity, who are not of

kin to either of the said parties, he cause such dower to be set off

and assigned to the said A B, according to law ; and that he make
return of his proceedings in the premises forthwith, (or, to the next

term of this court, to-which time this cause is continued.)

5. DECREE ON ANSWER, EVIDENCE, ETC.

A B)
vs. [ Petition for Dower.
CD.)
And now came the said parties, by their attorneys, and thereupon

this cause came on for hearing, upon the petition, answer, replica-

tion, and testimony; on consideration whereof, the court find that

the said petitioner was married to the said , as she has in

her petition set forth ; and that during the said coverture, the said

was seized of an estate of inheritance in and to the said

premises ; and that the said is now deceased ; and that the

said defendant is in possession of said premises, claiming the es-

tate of the said therein; and that the said plaintiff did in-

form the said defendant of her claim to the said premises, and re-

quest him to set off and assign her reasonable dower therein, which
the said defendant then refused to do ; it is therefore adjudged and
decreed that the said plaintiff be endowed of one full equal third

part of the hinds and tenements in said petition described ; and it

is further ordered that a writ issue to the sheriff of the said county
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of
, commanding him that, by the oaths of three judicious,

disinterested men of the vicinity, who are not of kin to either

party, he cause such dower to be set off and assigned to the said

plaintiff according to law ; and that he return his proceedings in

the premises to the next term of this court, to which time this

cause is continued, (or, that he forthwith return his proceedings

in the premises.)

6. WRIT.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting

:

You are hereby commanded that, without delay, by the oaths of

three judicious, disinterested men of the vicinity, who are not of

kin to either of the parties interested, you cause to be set off and
assigned to A B, of

, widow of , late of , deceased,

one full equal third part of the following real estate, situate in said

county of
,
to wit, (here describe the land as in the petition,) in

pursuance of an order lately made in the Court of Common Pleas,

within and for the county of aforesaid, in a certain petition

for dower, wjaerein the said A B was plaintiff, and was de-

fendant
; and that your proceedings in the premises, you certify

under your hand to the said Court of Common Pleas, on the first day
of the next term thereof; and have you then and there this writ.

Witness my hand, and the seal of the said Court of Common Pleas,

at the court-house in , on this day of , a. d. 18 .

J D, Clerk.
7. sheriff's return.

As commanded by this writ, I have, by the oaths of L M, N O,
and P E, three judicious, disinterested men of the vicinity, who
are not of kin to either of said parties, caused to be set off and as-

signed to tbe within-named A B, as her dower estate, so much of
the within-described lands and tenements as is contained in the
following boundaries, to wit, (here describe the land set off by metes

and bounds)

Given under my hand, this day of , a. d. 18 .

E S, Sheriff.

8. CONFIRMATION OP ASSIGNMENT.
A B

-J
vs. ) Petition for Dower.
CD. j

On motion to the court by E F, of counsel for the plaintiff, and
upon producing the sheriff's return, and the assignment of dower
herein, under the former order of this court, and the same being
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found by the court to be in all respects in conformity to law, it is

ordered that the said proceedings and assignment of dower be, and
the same is, hereby approved and confirmed, and that the said

A B hold and j)Ossess the lands so assigned, as and for her reason-

able dower in and to the said premises ; and it is further ordered

that a writ of seizin issue to the said sheriff, commanding him to

deliver to the said A B full possession of the premises assigned to

her as aforesaid ; and it is further ordered that the said pay
the costs of this suit, taxed to the sum of dollars and
cents, within ten days, and in default thereof, that an execution

issue therefor, as upon judgment.

The question of costs is one that is settled by statute. The act

of January 11, 1843, provides that, if resistance be made to the

widow's claim, and she succeed, the defendant shall pay all costs

;

if no resistance be made, the j)etitioner shall pay one-third, and the

tenant two-thirds. It would seem, however, that the defendant

should be permitted to set off the dower by deed, without suit, and
if the jilaintiff refuse to receive it so assigned, she should jDay all

the costs, if the assignment was confirmed by the sheriff's return.

To save costs, therefore, the tenant may tender by deed an assign-

ment, and set up such ofler in his answer, and have the commis-
sioners pass upon its justice, and if by them adopted as just, the

widow ought to pay costs.

9. WRIT OE SEIZIN.

The State of Ohio, County, ss.

To the Sheriff of said County, Greeting:

You are hereby commanded that, without delay, you cause A B,

of
, widow of , late of , deceased, to have full and

peaceable possession of the following real estate, situate in the said

county of , to wit, (Jiere describe the land assigned for doicer,)

and which, by the judgment of the Court of Common Pleas, within

and for the county of , was lately adjudged to the said A B,

for her dower estate as widow of the said , deceased ; and
of this writ make legal service and due return.

"Witness my hand, and the seal of the said Court of Common
Pleas, at the court-house in , on this day of , a. d.

18 .

J D, Clerk.
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10. sheriff's return.

As by this writ commanded, I did, on the day of , a. d.

18 , cause the said A B to have full and peaceable possession of

the within-described premises.

E S, Sheriff.

CHAPTER L.

DIVOECE A^D ALIMOKT.

I. Causes of Divorce.

The subject of divorce is regulated by statute in Ohio. The act

of March 11, a. d. 1853 (1 S. & C. 509), points out the causes

and directs the mode of proceeding, whether for divorce or ali-

mony. We will state the causes for divorce, and such brief expla-

nations as will be useful in understanding and construing the
statute. Divorces may be granted in Ohio for the following causes

:

1. Where either of the parties had a former wife or husband living

at the time of solemnizing the second marriage. The second mar-
riage in this case is void, and the only object of the jDroceeding is

to obtain judicial and conclusive evidence of this fact, which ren-

ders the marriage void. After such a decree, the fact can no longer

be questioned ; it is conclusively settled. "Whereas, without such
an adjudication, the legality of the second marriage would be open
to be disputed on every issue involving a question as to the va-

lidity of the marriage. This proceeding prevents all these incon-

veniences.

2. "Where either of the parties shall have been willfully absent

from the other three years. There are here two things necessary to

to be proved to make out a case for divorce under this cause:

1. Abseyice ; 2. iLhai \i \s willful. There must be an actual cessa-

tion of the matrimonial cohabitation between the parties, and an
intent to desert in the mind of the offending party. Both must
combine to make the offense complete. But it is wholly immaterial

whether the distance to which the parties remove from each other



1366 DIVORCE AND ALIMONY.

be great or small, except, perhaps, as illustrating under circum-

stances their intent; for the criterion in all cases is the intent.

Where the parties live wholly aj^art, there can be little or no diffi-

culty in finding the desertion or absence. Still, if living apart,

they continue to visit each other under such circumstances as shows

a continuation of sexual intercourse, there is no absence in the

meaning of the statute. But can there be a desertion while the

parties still continue to reside under the same roof and in the same

family? This is a disputed question. Bishop, in his work on

marriage and divorce, section 508, asks :
" Why, if a wife, without

any cause, should utterly refuse to dwell with her husband as a

wife, is not such a refusal, ujDon jorinciple, a desertion, even though

she consent to remain with him as a servant or daughter ?"
, Where

the husband has deserted his wife, he can not take off the effect of

that desertion, so as to prevent her right to a divorce, by offering,

a short time before the necessary lapse of time, to support her in

his own house, or elsewhere. The offer was not made to live with

her as husband and wife ; and as she was, by the nature of the

marriage contract, entitled to stand in that relation to him, she

was not bound to accept the offer to stand in any other relation.

Fishli V. Fishli, 2 Littell, 337 ; Moss o. Moss, 2 Iredell, 55. So where

the husband went to live with the Shakers, while the wife did not

go, the court held that, as the Shakers, though believing a husband

was bound to support his wife, did not believe in the duty of co-

habitation as resulting from marriage, and for this reason the court

held that the husband had deserted his wife, and granted a divorce.

*' We are of opinion," say the court, " that the continuance of the

husband with the Shakers, and holding the oj^inion he is proved

to hold on the subject of cohabitation, is in law a refusal to cohabit

with his wife, within the intent of the statute." Dyer v. Dyer, 5

N. H. 271. The Scotch law would seem to hold that a refusal to

cohabit at bed and board is a desertion. Bishop on M. and D. 510.

In this case of desertion there is no question of support ; for, if

the husband deserts his wife, she is entitled to a divorce, though
he continues to provide for her maintenance. If the wife, under

such circumstances, is entitled to a divorce, why is not the husband
where the wife refuses all intercourse with him as wife^ though she

lives in his house. He can not turn her out of his house without

rendering himself liable for alimony, and she may refuse to leave

him, and then he has no relief, though she has as much deserted

him, as a wife, as though she were thousands of miles from him.

Such conduct is a desertion of all marital duties on the part of the
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wife, while the husband is still bound to maintain her ; and he has

no remedy, unless he can in time obtain a divorce for a willful de-

sertion.

The second ingredient, namely, the intent to desert, is usually the

principal matter to be considered in these cases. TA. mere separa-

tion by mutual consent is not a desertion in either party. Mans-

field V. Mansfield, Wright, 284 ; Gaines v. Gaines, 9 B. Mon. 295,

303 ; Butler v. Butler, 1 Parsons, 329 ; Stokes v. Stokes, 1 Mo. 320

;

Pidge V. Pidge, 3 Metcalf, 257. The separation and desertion arc

not necessarily identical in the time of their commencement.

Thus, where the husband leaves his wife intending to return, but

afterward changes his purpose, the desertion begins when he de-

termines not to return. Eeed v. Eeed, Wright, 224. So where the

parties have by mutual consent been living apart, the husband

supporting the wife, he was held to have deserted her when he re-

fused longer to support her, and made no offer for living with her,

but indicated by his language that he did not wish to live with

her. Ahrnfeldt v. Ahrnfeldt, 1 Hoff. Ch. 47. A consent to a sep-

aration is a revocable act; hence, if one of them in good faith

seeks a reconciliation, and offers again to live together, and the

other refuses, this is a desertion on the part of the refusing party.

Butler V. Butler, 1 Parsons, 329; Miller v. Miller, Saxton, 386;

Cunningham v. Irwin, 7 Serg. & Eawle, 247. So, if the wife, hav-

ing left her husband without cause, comes back to him and he will

not receive her, this is a desertion in the party so refusing, from

the time of the refusal. Clement v. Mattison, 3 Eichardsou, 93

;

Fellows V. Fellows, 31 Maine, 342. In all cases the legal desertion

ends with the intent to desert ; as where the party in the wrong
undertakes to come back, but is prevented. This offer to return

must, however, be made in good fiiith, without qualification or con-

dition, and with the intent to be really carried out in its spirit, if

accepted. When the husband sends the wife away on a false pre-

tense, and then leaves the country, this is held a desertion. St.

John V. St. John, Wright, 211. If the complaining party has been

instrumental in inducing the other party to leave or desert, it is no

ground for a divorce for willful desertion. The absence must be a

willful absence. If, therefore, the absence is justified by the cir-

cumstances, it can not be willful. Hester v. Hester, Wright, 210,

226, 455 ; Kimball v. Kimball, 13 N. H. 222 ; 1 Hoff. Ch. 47 ; Lo-

gan V. Logan, 2 B. Mon. 142 : 8 N. H. 307 ; 12 lb. 80.

VOL. II—37
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3. Adultery.—The adultery, to be a ground for divorce, must be

voluntary. It has been held that where the wife, while insane,

committed adultery, it was ground for a divorce. Matchin v.

Matchin, 6 Barr, (Pa.) 332. A contrary doctrine was held, without

discussion, in Broadstreet v. Broadstreet, 7 Mass. 474.

The petition must state the time when, the place where, and the

person with whom, the adultery was committed ; unless this is

done, the petition is insufficient : and no acts of adultery can be

proved but those stated. Where the name of the party is unknown,

the time and place must be stated, and the name of the person may
be stated as unknown ; but the statements in other respects must

be so definite as to clearly ascertain the particular act complained

of. And though the name of the person may be unknown, such a

description of him should be given as to show that the evidence,

when adduced, applies to that person, and not to another. Lattier

V. Lattier, 5 Ohio, 538.

The proof is a matter of difficulty. It usually depends on cir-

cumstances, and these must be such as would lead the guarded

discretion of a reasonable and just man to the conclusion ; the

proof should be strict, satisfactory, and conclusive; finding persons

in such a situation as presumes guilt generally, the court must pre-

sume it in all cases attended with those circumstances. Eix v. Eix,

3 Hagg. 74; Cadogan v. Cadogan, 2 lb. 6 ; Yan Ejjps v. Yan Epps,

6 Barb. 320; Burchet v. Burchet, Wright, IGl, 156; Burgess v.

Burgess, 2 Hagg. 223 ; 3 lb. 618 ; 6 Barr, 332 ; 4 Porter, 467.

The confessions of the guilty party are admissible under our

statute ; but courts have always refused to grant a divorce on such

confessions alone. Bishop on Marriage and Divorce, 305, 449;

Billings V. Billings, 11 Pick. 461 ; Grant v. Grant, 7 E. & E. 3. There

must be coiToborating evidence enough to exclude all idea of collu-

sion between the parties, and to satisfy the mind that the confes-

sion is true. The evidence of an accomplice is entitled to very

little weight in a case, either where the case is unsuj^ported by

other testimony, or where the case is fairly proved ; his denial

ought to have little or no influence on the decision. The case

should be decided without regard to his testimony. Wo now speak

of the simple denial. The party charged as an accomplice may
testify to facts which will change the character of other facts look-

ing to guilt. Astlcy V. Astley, 1 Hagg. 714; JMoulton v. Moulton,

13 Maine, 110; Yan Epps v. Yan Epps, 6 Barb. 320 ; Wood v. Wood,

2 Paige Ch. 108, 112 ; Brown v. Brown, 5 Mass. 320. Judge Hitch-

cock once said to counsel yvhen he called a particeps criminis to
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prove the adultery, " You can examine the witness, if you please,

but you do n't expect the court will believe her?" See further, on
this subject. Bishop on Marriage and Divorce, sec. 450, et seq.

4. Impotency.—This means such a physical deficiency as renders

the party unable to consummate the marriage. It is such an in-

curable incapacity that the party can neither copulate nor pro-

create. Briggs V. Morgan, 1 E. & E. 408 ; Benton v. Benton, 1 Day,
111 ; Guilford v. Oxford, 9 Conn. 321 ; Bui^tis v. Burtis, 1 Hopk. Ch.

557 ; Perry v. Perry, 2 Paige Ch. 501 ; Deane v. Aveling, 1 Eob-
erts, 279. The impotency must exist at the time of the marriage.

Bishop on Marriage and Divorce, sec. 235. It must also be incu-

rable. Ferris u. Ferris, 8 Conn. 166. The burden of proof lies on
the plaintiff, and the case must be clearly made out. Brown v.

Brown, 3 E. & B. 229 ; J^ewall v. Newall, 9 Paige, 25 ; Devanbagh
V. Devanbagh, 5 Paige, 554; Welde v. Welde, 2 Lee, 580.

5. Extreme cruelty.—The test of an act of alleged cruelty is its

effect ; whether it does create a reasonable apprehension that a

continuance of the cohabitation would bo attended with bodily

harm. The harm to be apprehended must be bodily harm, in dis-

tinction from mere mental suffering. To constitute extreme cruelty,

there must be either acts of personal violence, or such conduct as

gives reasonable grounds to believe that such acts will be inflicted,

if the complaining party continues the cohabitation. Harris v.

Harris, 2 Phill. Ill ; lEng.E. 204 ; Kirkman v. Kirkman, 4 lb. 438,

430 ; Shaw v. Shaw, 17 Com. 189 ; Baggess v. Baggess, 4 Dana,

307 ; Butler v. Butler, 1 Parsons, 329 ; Finley v. Finley, 9 Dana, 52

;

7 B. Monroe, 424 ; Evans v. Evans, 1 Hagg. E 35 ; 4 Eng. E. 310.

Where the wife has shown acts of her husband, tending to bodily

harm, she may then, fi'om that foundation, introduce indignities

addressed to the mind ; such as language and conduct designed to

wound her feelings, or a groundless charge against her chastity.

Durant v. Durant, 1 Hagg. 733; Bray v. Bray, 1 lb. 163; May-
hugh V. Mayhugh, 7 B. Monroe, 424 ; Whispell v. Whispell, 4 Barb.

217. So the habit of the husband to abuse his wife, Otway v. Ot-

way, 2 Phill. 95 ; and his ordinary temper, Westmeath v. West-
meath, 2 Hagg. Supp. 1 ; S. C, 4 Eng. E. 238, 283, 293, are impor-

tant on the question of cruelty.

The physical danger may be either to the life or limb, or merely

to the health. Any conduct, of whatever nature, on the part of

the husband, which tends to the bodily harm of the wife, and in that
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manner renders cohabitation unsafe, is legal cruelty toward her.

Holden v. Holden, 1 Hagg. 453 ; 4 Eng. E. 452. Words of menace,
which are likely to be carried into effect, are sufficient; for as-

suredly the court is not to wait till the hurt is actually done.

Evans v. Evans 1 Hagg. 35 ; 4 Eng.E. 310. That actual violence is

not necessary, is as firmly established as any principle of law can
be in England, Ireland, Scotland, and the American States gener-
ally. Bishop on Marriage and Divorce, sec. 466 ; Ehame v. Ehame,
1 McCord Ch. 197 ; Mason v. Mason, 1 Edw. Ch. 278 ; Ilarret v.

Harret, 7 N. H. 196 ; Butler v. Butler, 1 Parsons, 329 ; Jelineau v,

Jelineau, 2 Dessaus. 45 ; G-rsecan v. Greecan, 1 Green Ch. 459.

The threats need not be addressed to the wife ; if they raise appre-
hension in others of bodily harm to the wife, that is sufficient.

D'Aguilar v. D'Aguilar, 1 Hagg. 773 ; 3 Eng. E. 329 ; Hollister v.

Hollister, 6 Barr, 449, 453 ; Lockridge v. Lockridge, 3 Dana, 28.

The cause must, however, be grave and weighty. A simple act of

cruelty may be sufficient to justify a divorce, where actual bodily
harm has been inflicted. Bishop on Marriage and Divorce, sees.

465, 466. But an assault or stroke, or slap or slaps, with the hand,
in a single instance, or occasional petulence of temper, rudeness of
language, or sallies of passion that do not threaten bodily harm, or
endanger the health or safety of the wife, have been considered in-

sufficient. Finley v. Finley, 9 Dana, 52 ; Cooper v. Cooper, 10 La.
249; Mayler u. Mayler, 11 Ala. 620; Payne v. Payne, 4 Humph.
500. The wife may be guilty of cruelty as well as the husband.
Bishop on Marriage and Divorce, sec. 490. If the cruelty is the
result of the complainant's own misconduct, it will not fur-

nish ground for a divorce. The remedy is then in her own
power. Waring v. Waring, 2 Phill. 132

; S. C, 1 Eng. E. 210 ; Maul-
ton V. Maulton, 2 Barb. Ch. 309 ; Poor v. Poor, 8 N. H. 307 ; 4
Dessaus. 94 ; Griffin v. Griffin, 8 B. Monroe, 120 ; 7 lb. 424.

6. Fraudulent contract.—What is meant by this language, it is

somewhat difficult to say. It is not every misrepresentation which
can render a marriage contract void. A fraud which would vitiate

an ordinary contract, will not vitiate a contract of marriage. If

a woman represent herself to be a virgin, while she is not, a mar-
riage contracted on the faith of such false representation is good.
Bishop on Marriage and Divorce, sec. 105. So, if being with child,

she represents to the man that the child is his, and under that be-

lief, which is erroneous, ho marries her; or if, knowing that the

child can not be his, ho marry her to avoid a jDrosecutiou, but after-
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ward comes in possession of means of proving his innocence, still

the marriage is good. Moss v. Moss, 2 Iredell, 55. Nor is the case

different, it seems, if she, being a white person, is pregnant Avith a

mulatto child, and conceals from the man, who is also white, the

fact that she has received the embraces of a negro about the time

she was receiving his. Scott v. Shufelt, 5 Paige Ch. 43 ; Hulings

V. Hulings, 2 West. Law Jour. 131. But where the child had been

born and was a mulatto, and she concealed the fact, and swore the

child on tlie plaintiff, who, under an arrest, married her, a divorce

was granted. Both parties were white in this case. Scott v. Shu-

felt, 5 Paige, 43. So if a woman should conceal the fact that she

was a public prostitute, while she was moving in a station for the

time which gave her the appearance to the world of having a good

character, and under those circumstances should induce one to

marry her, the husband ought to be liberated by a divorce ; so if a

woman should be married while pregnant, of which her intended

husband was ignorant, and he was not the father of the child, it

ought to be such a fraud as would vitiate the marriage. It must,

however, be some fraud that goes to the moral character of the

party, and shows that no chaste jjerson, in his right mind, would

have contracted the marriage if he had known the fact, the con-

cealment of which is charged as the fraud.

The petition in a case of this kind must state the facts which

are claimed to render the marriage contract voidable. It is not

enough to state the cause in the words of the statute.

7. Gross neglect of duty.—This cause of divorce has not, to our

knowledge, ever been found applicable in practice. The Supreme

Court early held that it did not include any of the enumerated

causes ; and whatever it might be, it must continue for the space

of three years. We have never yet known a divorce granted

upon this ground, and doubt whether facts showing a cause under

it will ever be presented. Possibly a divorce might be granted

under this head, where the wife should refuse to have connection

with her husband for the space of three years, if the court should

hold that such conduct did not amount to a willful desertion.

8. Habitual drunkenness for three years.—In the case of Phillips

V. Eichards and Shearer, ti'ied before Nash, J., at the October

term, 1855, of the Washington Common Pleas, this whole question

of habitual intoxication came up for consideration. The action

was by the wife, for selling intoxicating liquors to her husband, a
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person in the habit of getting intoxicated. The following in-

structions were given to the jury in that case, with the aj)proba-

tion of counsel on both sides of the case, and may be useful in

cases of this kind :

<' A person may be said to be intoxicated when he is so much
under the influence of intoxicating liquor, that he is unfitted and
disqualified from attending to and performing the usual duties

and business of life. Intoxicating liquors afi'ect diff'ereut individ-

uals in different ways. One individual it renders dull and stupid,

so that, while he may possess the powers of locomotion, his intel-

lect is so stupefied that he is wholly%incapable of attending to any
matter of business; another is rendered excited and noisy, and,

for the time, positively insane, though he may be physically

stronger and more active than when sober. In these instances

the effect is upon the mind, disqualifying the man intellectually for

being fit to be intrusted with the performance of any important

business. On the other hand, another person will exhibit intoxi-

cation by losing all control over his muscular action, so that he

will be unable to walk or move, while his mind may be tolerably

clear, and capable of compehending a matter of business. Still

the man is physically disqualified, by the intoxication, from attend-

ing to his ordinary business. There are other persons who are

mentally and physically able to drink large amounts of intoxi-

cating liquors without losing their mental ability, or all control

over their muscular actions ; and yet the effort to maintain this

self-control is so great, that they are wholly incapable of attending

to any business, or performing any duty resting upon them as men
and members of society. There are degrees of intoxication. In
order to be intoxicated, it is not necessary that a person should be
dead drunk—wholly without the ability to think or move ; it is

enough if he is so far affected as to render him unfit and disqual-

ified for the performance of ordinary callings—so affected that it

would be unsafe to trust him with the driving of a team, the care

of a mill, the making of a contract, or the sale of property; with

the steering of a steamboat, with the prescribing as a physician,

or the giving advice as a lawyer. A person so affected by intoxi-

cating liquor is truly in a state of intoxication—can truly be said

to be intoxicated.

"The second proposition is, that he is in the habit of getting in-

toxicated. This word implies more than a single act of intoxica-

tion—more than an occasional act of intoxication. It inijjlies a

series of acts ; acts of intoxication so often repeated that it may be
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reasonably expected that the individual will become intoxicated

whenever he can obtain the means of so doing. When a person

has acquired such a taste for intoxicating liquors, and has so far

lost the control of his will that he will usually drink to excess

whenever he can obtain it, he has emphatically acquired the habit

of getting intoxicated. Nor need the acts be repeated in rapid

succession ; it is enough to constitute the habit, if the person gets

intoxicated whenever the opportunity offers, though these oppor-

tunities may be at considerable intervals in lapse of time : the

habit is still formed ; the individual becomes intoxicated whenever

the means are at his commancV."

It may be held, and probably with truth, that the words habitual

drunkenness imply more than habitual intoxication. At any rate,

no divorce should be granted until the drunkenness has gone so

far as to render the jjersou utterly regardless of his marital duties;

refusing to pi'ovide, by his industry., for the wants of his family,

or squandering his property in the procurement of intoxicating

liquors, and in improvident trades while under their influence.

9. Confinement on a conviction of crime in the penitentiary.—The
application for divorce must be made while the imprisonment con-

tinues. It can not be made after its termination.

10. There is still another cause of divorce made in reference to

the legislation of other States. In some States, the guilty party is

not freed from the bonds of his marital obligations; but is still

j)rohibited from marrying again. When a party in Ohio has had

a wife or husband divorced in another State, by which divorce he

is not at liberty to marry again, he can obtain a liberation from

these bonds by an appeal to the courts of Ohio. This is well

enough, as there is no policy in granting a divorce to one, and

leaving the other in the anomalous condition of a husband without

a Avife, or a wife without a husband.

II. Alimony.

The wife may file her petition for alimony alone

:

1. For adultery.

2. For gross neglect of duty.

3. For an abandonment of the wife without good cause.

4. When there is a sej)aration for ill-treatment on the part of

the husband.
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5. For habitual drunkenness.

6. For confinement in the peniteatiary

In these cases, the wife can at once maintain a petition for ali-

mony ; she is not compelled to wait for any length of time. When-
ever she is willfully deserted by her husband, or he is wasting his

property by habitual drunkenness, she can at once file her petition

for alimony, and the court will, of course, grant it, though she

may by and by be entitled to a divorce. If the wife is entitled to

a divorce, she may still file her petition for alimony, without a

prayer for divorce.

Alimony will also be granted on a decree for a divorce. The
statute expressly authorizes it ; and on a change of circumstances,

the court may, on the application of either party, modify the allow-

ance, by cither raising or lowering it, as circumstances seem to

require. And this may be done, though there is no reservation to

that effect in the decree itself. Bishop on M. and D., sec. 593 ; 2

Phill. 109; 6 Iredell, 293; 1 Green Ch. 90; 5 Pick. 427; 4 Barb.

295.

Alimony can not be allowed for the life of the wife ; but must

be for a sum certain, payable at a fixed time, or for an annual sum
for the j6int lives of the joarties. Lockbridge v. Lockbridge, 3

Dana, 28; Burr v. Burr, 7 Hill, 207; 7 B. Mon. 424; 10 Ga. 477.

So alimony may be given, pending the suit, to the wife ; and
this, whether she is plaintiff or defendant. The wife is entitled to

the means of supporting herself during the litigation, and i:)rose-

cuting or defending her suit. Were not this the case, she would

be powerless, since all the j^roperty is by law under the control of

the husband.

The amount depends on the discretion of the court in view of

all the circumstances. If she is in no fault, she is entitled to one-

third of the income of her husband; and there are cases where a

court w^ould give her one-half. Lawrence v. Lawrence, 3 Paige,

267. If the wife has separate property, this should be considered

in fixing the amount of alimony. Vide Bishoj) on M. and D., book

6, chap. 29, sec. 603 et seq.

The court also may make orders in regard to the children. This

is also a matter of discretion, to be exercised solely with a view to

the best interests of the children. The fitness of either the one

party or the other to have the government of children will be con-

sidered. If the character of the wife is unstained, small children
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should be left in her custody ; while all may be taken even from

the father, if his conduct unfits- him to have the care of children.

Where the husband has assigned or conveyed away his property

in fraud of his wife's right to alimony, she may set aside the sales

and obtain an application of the property to her benefit. In

Questel v. Questel, in Gallia Supreme Court, a. d. 1833, that court

held that such a fraudulent grantee could not be made a party to

a petition for a divorce and alimony ; but that the wife could file

two petitions—one for divorce against her husband, and one for

alimony against the husband and his grantee : and it was done in

that case, both petitions being pending at the same time and heard

at the same term of the court. Wright, 491 , 492, where both cases

are given when decided. The same opinion is intimated also by

Hitchcock, J., in Laughery v. Laughery et al., 15 Ohio, 404.

In view of these cases, the wife can pursue either of two courses:

1. She can file her petition for a divorce, and obtain, with a decree

for a divorce, an allowance in gross for alimony, and then file her

petition against the husband and his grantee to reach the land thus

fraudulently conveyed to defeat her alimony ; or, 2. She may file

two petitions at the same time, one for divorce and the other for

alimony, and in this way prevent a waste of the property. In

this last case, the pendency of the petition for a divorce should be

averred, as, if that is granted, the alimony will be differently as-

signed from what it would be in case no divorce was sought. The

above cases, from Wright, 492, sustain this view of the practice.

The right to apply for the alimony in a separate suit at the time

of filing a petition for a divorce is necessary to protect the inter-

ests of the wife against a sale to a bona fide purchaser without

notice.

In this proceeding an injunction will be granted and a receiver

appointed to take charge of the effects and apply the income to the

use of the wife. Questel v. Questel, Wright, 492.

The amount of alimony was in these cases decreed in the case

for a divorce, and the payment of it secured in the chancery case

against the husband and his grantee.

III. Practice.

The petitioner must have lived in the State a year before he or

she can file a petition.

The cause of divorce may have happened in or out of the State

;

and the petition must be filed in the county where the cause arose,
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or in the county where the petitioner bona fide resides at the

time.

An appearance is obtained by the service of a subpena and a

copy of the bill on the defendant, if he resides in the county ; or,

if he does not reside in the county, notice of the pendency of the

suit must be given by publication in some newspaj)er in general

circulation in the county, for six weeks, which notice must state

the substance and prayer of the petition ; and also on filing the

petition in such case, a summons and copy of the petition must, on

its being filed, be deposited in the post-office, directed to the de-

fendant at his or her place of residence. This may be excused, on

an affidavit that the residence of the defendant is unknown. Harter

V. Harter, 5 Ohio, 318.

The defense is made by answer not under oath. But if no an-

swer is put in, the j^laintiff must still support his or her case by
proof; as in these cases there can be nothing admitted, or taken as

confessed. Where a defense is to be interposed on the ground of

distinct misconduct on the part of the complainant, it must be stated

in the answer ; as connivance, condonation, or recrimination.

lY. Defenses.

1. Connivance.—This is the corrupt consent of a party to that

conduct in the other, of which he afterward complains. It bars

the right of the plaintiif to this remedy of divorce, on the ground

that he has received no injury ; for a man can not complain of that

as injury to which he has given his consent. This defense has

usually arisen in cases of adultery, though it is applicable in all

other cases.

The gist of the connivance is the mind—a corrupt consenting

of the mind to the act which is alleged to be wrongful. If the

mind consent at the time of the commission of the act, that is con-

nivance. If a man connive at one act of adultery committed by
his wife, he can not complain of a subsequent act, either with the

same particeps criminis, or with another person. Bishop on M. and

D., book 4, chap. 18.

2. Condonation.—Condonation is the conditional forgiveness or

remission,by the husband or wife, of a matrimonial offense which the

other has committed. Condonation may be either expi'css or implied.

To forgive, the party must know of the offense ; and if, knowing of

the offense, he or she continues to cohabit with the offending party,

that is a condonation. If parties continue to live together after
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the happening of the offense, and with a knowledge of it, the offense

is held to be forgiven. The rule is, therefore, usually stated to be,

that where the party cohabits with the offender after probable

knowledge of the offense, he shall be presumed to have remitted it;

as where he is told of the offense by creditable persons. So where
the wife continues to live with her husband after he has been

guilty of extreme cruelty, she can not afterward make that act the

ground of a divorce. Quincy v. Quincy, 10 JST. H. 272 ; Hofmire
V. Hofmire, 7 Paige, 60. A private confession of the offense by
one party to the other, where the innocent one has no means of

proving it, is not such knowledge as will take away the right to a

divorce after discovering evidence of the offense. lb. ; 7 Paige,

69. This case is contrary to those of D'Aguilar v. D'Aguilar, 1

Hagg. 773, and Timmings v. Timmings, 3 Hagg. 75. The forgive-

ness of one act is no condonation of another not then known.
Bishop on M. and D., book 4, chap. 19, sec. 363.

Cruelty may be the subject of condonation as well as adultery.

Burr V. Burr, 10 Paige, 20 : 15 N. H. 159 ; Wright, 491. Continued

cohabitation does not in all cases amount to condonation ; where, for

instance, it is impossible for the wife to leave at the time, the par-

ties being abroad. Bishop on M. and D., sec. 371 ; Snow v. Snow,
2 Notes of Cases, 1, 16 ; Popkin v. Popkin, 1 Hagg. 765. The con-

tinued cohabitation, not to have that effect, must be under such

circumstances as to show constraint on the will of the wife. Rey-
nolds V. Reynolds, 3 Keyes, 368 ; Johnson v. Johnson, 4 Paige, 460

j

S. C, 14 Wend. 637 ; Whispell v. Whispell, 4 Barb. 217.

3. Recrimination.—This defense consists in the defendant assail-

ing the character and conduct of the plaintiff, as a bar to the ap-

plication. Thus it is well settled that a suit for divorce on the

ground of adultery is barred by proof of adultery in the plaintiff;

and a single act will bar, 'whatever the extent of the guilt of the

defendant. Proctor v. Proctor, 2 Hagg. 292 ; Smith v. Smith, 4

Paige, 432 ; Mattox v. Mattox, 2 Ohio, 233 ; 3 Blackf. 202 ; 2 Paige,

108. But the English rule is, that cruelty can not be pleaded in

bar of adultery. Harris v. Harris, 2 Hagg. 376. But in Neagle

V. Neagle, 12 Mo. 53, a contrary doctrine was maintained, and it

was there held that extreme cruelty might be set up as a bar to a

divorce for adultery. Bishop, in his work on marriage and divorce,

seems to favor the opinion that a party plaintiff, who has been

guilty of an act which is made a ground of divorce by statute, can

not obtain a divorce against the defendant for adultery or any
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other act, mude also ground for a divorce. In other words, a party

defendant may protect himself against a divorce ou one ground,

by showing that he is entitled to a divorce against the plaintiff on

another. He thinks the reason, on which the English rule is es-

tablished, does not exist in this country, and he would seem in-

clined to hold that no party guilty of an act which is made a

cause of divorce, should be permitted to obtain one on any ground.

In strictness of pleading, these defenses ought to be set up in

the answer, so that the plaintiff may know what is to be tried.

The court, however, are constantly in the habit of inquiring into

the character of the plaintiff, and, if that character is reputed bad,

will refuse a divorce. This is necessary to prevent frauds, in a

country where there are so many undefiended applications for di-

vorce. And still courts are often deceived by j^arties and counsel.

We have heard of a case of this character. The counsel for the

plaintiff being nearly through with his evidence, and having wholly

omitted to prove the character of the plaintiff, a man, one of the

judges, asked a female witness having a child in her arms, what
was the reputation of the plaintiff', she answered very promptly

that it was good, she knew it was. And it was said that the plaint-

iff was the father of the bastard child which the witness held.

Where counsel knowingly prosecute such cases, and, by a fraud on

the coiirt, procure a divorce, they are guilty of malpractice, and
should be disbarred. The position of counsel toward the court is

such as to require on their i:)art the highest good faith and integ-

rity; and whenever counsel violate this sacred duty, they lose

their honesty, their integrity, and their standing as men and as

counsel, and deserve to be removed from a sacred sphere which
they have so deeply polluted.

FORMS.

1. PETITION.

To the Court of Common Pleas within and for the County of

and State of Ohio :

Your petitioner, A B, of the said county of , represents

that she has been a resident of the said State of Ohio for the year

last past, and is at present a bona fide resident of the said county

of

Your petitioner further represents that, on or about the day
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of , A. D. 18 , at , in the county of and State of

, she was married to one C D, (whom she prays may be made

a party defendant to this petition,) and that she has ever since con-

ducted herself toward the said C D as a faithful and obedient wife

;

yet the said petitioner avers that the said defendant, disregarding

his duties of a husband toward your petitioner, has been willfully

absent from the said petitioner for more than three years last past,

without any cause or justification therefor on the part of the said

petitioner.

Your petitioner therefore prays that the writ of subpena may
issue against the said defendant, and that due service thereof may
be made upon him ; that he may be compelled to answer all and

singular the promises, and that, on the final hearing of this cause,

the said petitioner may be divorced from the defendant, and for

such other and further relief as in equity and good conscience she

is entitled to.

AB,
By E F, her Attorney.

The practice has been to take no notice of the non-residence of

the defendant in the petition. In that case, a subpena should issue

to the sheriif, and be returned not found ; and then the ground is

laid for service by publication of notice and the sending by mail

of the subpena and a copy of the bill, directed to the defendant.

The publication of the notice, and sending the subpena and copy

of the bill, must be proved, the one by the affidavit of the printer,

and the other by one who has compared the petition with the copy

sent and deposited in the post-office with the subpena.

The petition may state where the residence of the defendant is,

and, in that case, the service by notice may be resorted to at once.

It is undoubtedly the better practice. As to what the petition

must state, see Lattier v. Lattier, 5 Ohio, 538.

2. PETITION FOR ADULTERY.

To the Court of Common Pleas within and for the County of

and State of Ohio :

Your petitioner, A B, of said county of , represents that

she has been for the year last past and more, a resident of the

State of Ohio, and is now a bona fide resident of the said county

of

Your petitioner further shows that, on or about the day of

, A. D. 18 , at , in the county of and State of , she

was married to one C D, of , in the county of and State of
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,
(and whom she prays may be made a party defendant in

this petition ;) and that she had, while living with the said C J),

the following children, to wit, (here state their names and ages.}

Your petitioner further shows that the said C D, regardless of

his marital duties toward the petitioner, did, on the day of

, A. D. 18 , at the house of , in the town of
,

and county of , and State of , commit adultery with

one ; and that the said C D has since that time left your

petitioner, and resides, as she is informed and believes, at
,

in the county of and State of

Your petitioner, therefore, prays that the said C D may be noti-

fied of the filing of this petition, according to law ; that he may be

required to answer the same, and that on the final hearing of this

cause, she may be divorced from the said C D, and that the cus-

tody of the said children may be decreed to your petitioner ; and

for such further and other relief as the nature of her case and

equity may require.

AB,
By E F, her Attorney.

Where the residence is unknown, that should be stated in lieu of

the above averment of residence. Unless the residence is known,

it must not be stated, as this fact affects the mode of service.

3. NOTICE.

C D, of , in the county of , and State of , is

notified that A B did, on the day of , a. d. 18 , file her

petition in the office of the clerk of the Court of Common Pleas,

within and for the county of , and State of Ohio, charging

the said C J) with adultery with one , and asking that she

may be divorced from the said C D, which petition will stand for

hearing at the next term of said court.

Dated this day of , a. d. 18 ..

AB,
By E F, her Attorney.

4, SENDING OP SUBPENA AND BILL.

The State of Ohio, County, ss.

I, E F, being first duly sworn, depose and say, that I deposited

in the post-office at , on the day of , a. d. 18 , a

letter directed to the within-named C D, at , in the county
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of , and State of , containing a copy of the within

siibpena, and of the petition filed in the ease named in said peti-

tion.

EF.

Subscribed in my presence, and sworn to before me, this day
of , A. D. 18 .

N 0, Justice of the Peace.

"Where the residence is unknown, the aflSdavit will state that

fact as an excuse for not sending the subpena and copy of the

petition by mail.

Mode of Stating the Cause of Divorce.

5. EXTREME CRUELTY.

(After stating the residence, and marriage, and names of children,

if any, proceed as follows .•) yet the said petitioner saith that the

said C D, regardless of his marital duties toward your petitioner,

was, on or about the day of , a. d. 18 , guilty of ex-

treme cruelty toward your petitioner, without any just cause or

provocation on the part of your petitioner.

The sufficiency of the above form of charging extreme cruelty

has been questioned, as I infer from letters I have received ; but

its sufficiency rests on a decision made in a case of my own in the

Gallia Supreme Court some years since, Hitchcock, C. J., presid-

ing.' I had set out the evidence which, in law, constituted extreme

cruelty, but had omitted those two words. The court decided that

the jjetition was insufficient ; and Hitchcock, C. J., said that no
petition was sufficient without those words, and with them in the

petition all else was unnecessary. After that decision the above

form of averment has always been followed here, both in the old

Supreme Court on the circuit, and in the Court of Common Pleas,

as now organized. The reason for the rule is clear ; it is that the

fact, which is the ground of divorce, is extreme cruelty ; the exist-

ence of that fact is cause for a divorce, and it must, therefore, be

sufficient that the defendant has been guilty of extreme cruelty.

The evidence, which will sustain this averment, may vary ; as

evidence of conduct, which justifies the party in believing he or

she is in danger of being poisoned, starved, or beaten. It is not
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absolutely necessary that there should be the infliction of personal

violence ; it is enough, if there is reasonable grounds for believing

it will be inflicted, if the party continues to live with the defend-

ant. If the acts which amount to, or are evidence of, extreme

cruelty, must be stated, then they must be proved as stated; hence

there is great danger of a variance between the details averred

and proved. In an action on a statute, it is sufficient to aver the

liability in the words of the statute. The same is also true of an

indictment; and why not in this case? It is not enough that

blows are given ; they must be given under such circumstances as

will not only amount to cruelty, but to extreme cruelty. "Whether

the defendant has struck the plaintiflf or not, is not sufficient ; the

striking must be without reason, against reason, in order to consti-

tute extreme cruelty.

This form has been used in this part of the State for over thirty

years, sanctioned by the old Supreme Court, and the old and new
Courts of Common Pleas. I think it sufficient, on reason, princi-

ple, and authority, and that it should be followed, to abbreviate the

pleadings and avoid the danger of variances : /or, if the evidence

must he set out, it must be proved as set out—a practice which would
lead to infinite difficulties; while the simpler mode of pleading will

avoid all the difficulties and secure the rights of all.

The notice must be complete six weeks before the term of the

court, in order to be heard.

A summons with copy of bill or petition may be sent into any
county in the State, if the plaintiff prefers, or the notice may be
given. 1 S. & C. 511, sec. 3.

6. PRIOR MARRIAGE.

Yet the said petitioner avers that, at the time the said C D was
so married to the petitioner, he, the said C D, had a former wife

living, to whom the said C D had been, before that time, legally

joined in marriage.

7. DRUNKENNESS.

Yet the said C D, regardless of his marital duties toward your
petitioner, has been guilty of habitual drunkenness for the three

years last past.

8. FRAUDULENT CONTRACT.

The petition in this case must state the facts constituting the

fraud, the ignorance of them by the defendant, the marriage, and
the falsehood of the facts which were made use of to consummate
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the marriage, and the abandonment of the guilty party as soon as

he discovered it. It may be stated somewhat as in the following

Bupposable case. After stating the residence as in the first form,

proceed as follows

:

And the said petitioner further saith that, on or about the

day of , A. D. 18 , at , in the county of , he be-

came acquainted with one C D, whom he prays may be made a

defendant to this petition ; that the said C D was apparently mov-
ing in good society, and represented herself us being the widow of

one , of , lately deceased; that your petitioner, sup-

posing the said C D to be a woman of fair character and virtuous

habits, proposed, on or about the day of , A. d. 18 , to

marry her, the said C D, if she could give him a reference to her

friends ; that the said C D represented that she was the widow of

the said , and the sister of one , of , of the county

of , and to substantiate the truth of said statement, the said

C D showed letters purporting to be w^ritten by the said persons,

and which the petitioner then believed were so written ; and that

your petitioner inquired and ascertained that there were such per-

sons as the said C D represented, of standing and fair character,

and the said A B, under these representations, and confiding in

them, did, on the day of , a. d. 18 , at , marry the

said C D, and cohabited with her until the day of , a. d.

18 , thereafter, when your petitioner ascertained that the repre-

sentations made by the said C D were all false ; that she was not

the widow of the said , nor the sister of the said ; that

the said letters were forgeries; and that, instead of being a woman
of virtue and good fame, as she represented, and the petitioner sup-

posed, the said C D was, at the time of the said marriage, and had

been for a long time previous thereto, a public prostitute, and had

been, previous thereto, the inmate of a brothel in the city of

In the case of Scott v. Shufelt, 5 Paige, 43, the following is a

copy of the petition, as given in the book

:

" The bill alleged that the complainant had occasionally visited

the defendant, and that she afterward made oath before a magis-

trate that she had been delivered of a bastard child ; that the com-

plainant was the father of such child, and was thereupon arrested

upon a warrant, and required to give bail as the putative father of

such bastard child, and that the complainant, believing the child

to be a white child, and, being unable to procure bail, did consent

VOL. II—38
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to marry the said defendant, and was thereupon married to her

before the magistrate issuing said warrant; and he further saith

that he afterward ascertained that the said child, of which the said

defendant had been delivered a few days before, was a mulatto

child, while he saith that both the complainant and defendant are

white persons ; and the complainant saith that he has not cohabited

with the said defendant since the said marriage. He therefore

prayed for a dissolution of the marriage," etc.

This will suflSciently illustrate the character of a petition in such

a case.

9. CONFINEMENT IN THE PENITENTIARY.

{After stating residence and marriage^ proceed as follows :) And the

said petitioner further saith that, afterward, to wit, at the

term of the Court of Common Pleas, within and for the county of

,
the said C D was duly convicted of the crime of grand

larceny, and then and there duly sentenced by said court to con-

finement in the penitentiary of the State for the term of years,

and that in pursuance of the said sentence the said C D is now con-

fined in the penitentiary of the said State of Ohio.

10. AVERMENTS TO OBTAIN INJUNCTION.

{After stating the cause for divorce^ proceed as follows .•) And the

said petitioner further saith C D is possessed of the following goods

and chattels, to wit, {here describe them,) and is also seized in fee of

the following real estate, to wit, {here describe this,) and the said

petitioner further saith that the said defendant threatens and is

about to sell and dispose of all of said property, as well real as per-

sonal, and convert the proceeds into money, and remove with the

same beyond the jurisdiction of this State, whereby your petitioner

will be wholly left destitute and without the means of support; and

she further charges that the said defendant also threatens and is

making preparation to take the custody of the said children from

your petitioner, and, also, to take the same with him in his removal

from the State of Ohio.

Pray after that for ansiver

:

—And meantime your petitioner

prays that the said C D may be restrained by the injunction of

this court from selling, disposing of, or taking from the possession

of your petitioner any of the said personal or real estate, or in dis-

turbing your petitioner in the use of the same, and also from re-

moving the said children from the custody of your petitioner, or
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in any wise disturbing her in the use, nurture, education, and con-

trol of the same ; and that on the final hearing, etc.

11. PETITION FOR ALIMONY.

To the Court of Common Pleas within and for the County of

and State of Ohio

:

Tour petitioner, A B, of the county of , represents that she

has been a resident of this State for more than a year last past,

and is now a bona fide resident of the said county of

Your petitioner further saith that, on or about the day of

, A. D. 18 , at ,
she was married to one C D, of

,

whom she prays may be made a defendant to this her petition,

and lived with the said C D, as a faithful and obedient wife, until

on or about the day of , a. d. 18 , when the said C D, as

she avers, regardless of his marital duties toward your petitioner,

willfully abandoned your j)etitioner without good cause therefor,

and has since wholly refused to jDrovide for the support of your

petitioner.

Your petitioner, therefore, prays that the writ of subpena may
issue against the said C D, that he may be compelled to answer all

and singular the premises ; and that on the final hearing of this

cause, the said defendant may be decreed to pay your petitioner

reasonable alimony, and for such other and further relief as the

natui-e of her case in equity may require.

AB,
By E F, her Attorney.

If the plaintiff wishes to secure for alimony any particular prop-

erty, she must set forth a description of it as given before. So, too,

in case she wishes to prevent a sale by injunction.

The causes will be stated as in a petition for a divorce. 'No per-

sonal decree for alimony can be rendered, unless process can be

served on the defendant ; but property here can be reached and

appropriated by a suit, in which only service by publication can

be had. The decree in such a case only operates on the property

of which the court has jurisdiction.

If the jDroperty is described in the petition, the wife's lien would

date from the pendency of the suit, as against the judgment of

creditors. In other cases, the lien would only attach from the

rendering of the decree. Hamlin's Lessee v. Bevan, 7 Ohio (pt. 1),

161 ; Olin v. Hungerford et al., 10 Ohio, 268.

It is best to insert the description of the property. Such seems
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to be the ruling in Lattiei' v. Lattier, 5 Ohio, 538. Where alimony

and divorce are both sought, the court seem to hold that the peti-

tion should set forth, as near as may be, the kind and amount of

personal joroperty, and describe the real estate. This may be con-

venient, but can not be necessary. The amount of property is

only evidence by which to estimate the amount of alimony to be

given ; alimony does not depend on the having property, but on

the acts enumerated in the statute.

12. PETITION TO REACH PROPERTY SOLD IN FRAUD OP THE RIGHTS

OF THE WIFE.

To the Court of Common Pleas within and for the County of

and State of Ohio :

Your petitioner, A B, of , represents that she has been a

resident of this State for more than a year last past, and that she is

now a bona fide resident of the said county of

Your petitioner further shows that, on or about the day of

, A. D. 18 , at , she was married to one C D, whom
she prays may be made a party defendant to this her petition

;

and that she continued to cohabit with the said C D, as a faithful

and dutiful wife, until on or about the day of , a. d. 18 ,

when the said C D, as she avers, was guilty of extreme cruelty to-

ward this petitioner, and from thence has wholly refused to support

the said petitioner with any means whatever.

And your petitioner further saith that, on the day of
,

A. D. 18 ,
she filed in this court a petition against the said C D,

charging therein that the said C D had been guilty ofextreme cruelty,

as aforesaid, and asking therein for a divorce against the said C D,

and for her reasonable alimony.

And the said petitioner further saith that the said C D, in order

to defraud the petitioner, and prevent her from obtaining a satis-

faction for any decree for alimony she might obtain against him
on said petition now pending, did, on or about the day of

,

A. D. 18 , sell, transfer, and convey, without consideration, to one

E F, whom your petitioner prays may be made a party defendant

to this her petition, all his real and personal estate, to wit, (here

state the property transferred^ ichether real or personal ;) and the said

petitioner charges that the said sale and transfer was made for the

purpose aforesaid by the said C D, and that the said E F knew
that such was the object and intent of the said C D.

Your petitioner, therefore, prays that the writ of subpena nuiy

issue against the said C I> and E F, that thoy may bo compelled
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to answer, all and singular, the premises; and that, meantime, the

said defendants may be enjoined from selling, transferring, or in

any wise changing, the condition and title of said ]n'operty, or the

relation now existing between the said C D and B F, with reference

thereto ; and that, on the final hearing of this petition, the said

conveyances and transfers may be set aside, and held for naught as

against the just rights of the petitioner, and that said pro])ei'ty

may be appropriated to satisf}^ her decree for alimony in the case

so pending against the said C D, for divorce and alimony, and for

such other and further relief as ecpiity and good conscience may
require.

AB,
By N O, her Attorney.

The decree in such a case would find the facts charged, the

amount of alimony decreed in the other case, and then apply the

property included in this case to a satisfaction of the alimony de-

creed in the other. A receiver may be appointed to take charge

of the property, and collect the rents and issues thereof for the

payment of the alimony.

Where the petition is for alimony alone, it is supposed that the

whole matter may be embraced in a single petition.

13. DECREE FOR DIVORCE WHERE THERE IS NO PERSONAL SERVICE.

AB")
vs. > Petition for Divorce.

CD.j
And now came the said A B, by E F, her attorney, and there-

upon this cause came on for hearing upon the petition and testi-

mony, and was argued by counsel ; on consideration whereof, the

court do find that due notice of the filing and pendency of this

petition was given to the said defendant, according to law ; and

the court do further find that the said defendant has been willfully

absent from the said petitioner more than three years pi'ior to the

filing of said petition; it is therefore adjudged and decreed that

the marriage relation heretofore existing between the said parties

be, and the same is, hereby set aside and wholly annulled, and the

said parties wholly released from the obligations of the same ; and

it is farther ordered that the said complainant be restored to her

maiden name of , and that she pay the costs of this suit in

ten days or that execution issue therefor.
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Where there is personal service, and no answer, the entry will

be like the above, leaving out the finding of the giving of the notice.

14. DECREE WHERE ANSWER AND DEFENSE.

vs. [ Petition for Divorce.

C D. )

This day came the said parties, by their attorneys, and thereupon

this cause came on to be heard upon the petition of the said plaint-

iff, answer of the defendant, and testimony, and was argued by

counsel; on consideration whereof, the court find that the said

parties were married as in said petition is averred, and that the

said defendant did commit adultery with the said ,
as is in

said petition set forth and averred.

It is therefore adjudged and decreed that the said marriage, etc.

(as in last form.')

16. DECREE FOR ALIMONY.

(TJie decree for alimony is similar to the above ; finds the truth of

the charge, and then ^proceeds to adjudge and decree ;) that the said

defendant do pay to the said plaintiff", for her reasonable alimony,

the sum of dollars ; one-fourth of the same in ten days, one-

fourth in six months, one-fourth in one year, and one-fourth in two

years.

Or, that he pay annually to the said petitioner, during the joint

lives of the said plaintiff" and defendant, the sum of S ,
to be

paid, one-half on the first days of January and July in each and

every year ; and that in case any of said sums remain unpaid for

ten days after the same become payable, an execution may issue

against the said defendant in favor of the said plaintiff', to collect

the same ; and it is further ordered that the said defendant pay the

costs of this suit in ten days, or that execution issue therefor.

A gross sum may be allowed as alimony on a decree for a di-

vorce, and it may be paid in gross, or by installments, at the dis-

cretion of the court ; and an execution may issue to enforce the

collection of the same. Piatt v. Piatt, 9 Ohio, 37, 41.

IG. DECREE AS TO CHILDREN.

And it is further ordered that the custody, nurture, education,

and care of the said, (Jiere 4/ive the names and ages of the children,')

bo, and the same is hereby given to the said petitioner, and the
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said defendant is hereby forever enjoined from interfering witli or

disturbing the said petitioner in the custody, nui'ture, education,

and care of the said above-named children, until the further oi'der

of this court.

Provision may be made for the party seeing the children at

proper times. This is not, however, usual, unless there are par-

ticular reasons for it.

17. DECREE FOR ALIMONY IN PROPERTY.

And it is further adjudged and decreed that the said petitioner

do have and enjoy and possess, for alimony, the following personal

property, with the right to use, sell, or dispose thereof at her

pleasure, to wit, all her wearing apparel and all the household and

kitchen furniture now in the possession of the said petitioner, (or,

now in the family residence of the said defendant,) (Jiere state any

other property appropriated to her;) and it is further adjudged and

decreed that the said petitioner do also have, possess, and enjoy,

as and for alimony, the following real estate, described in said pe-

tition, to wit, (here describe the land, etc. ;) and the said defendant

is hereby enjoined from interfering with, or in any wise disturbing

the said petitioner in her use, occupation, and enjoyment of the

said proj)erty, as well personal as real; and the said petitioner is

hereby authorized to use, enjoy, and improve the said property, as

her separate estate, without the interference or hindrance of the

said defendant, during the joint lives of the said parties, or until

the further order of this court.
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Affidavit— Continued.

heirs, i, 86. For an arrest, ii, 806. For an order of replevin, ii,

816, 823. In attachment, ii, 865. To reach garnishee, ii, 869.

Affidavit for attachment when debt not due, ii, 878. For an at-

tachment against defendant in an injunction case, ii, 900.

Affidavit defined, ii, 929. When it may be used, ib. "Where it may-

be made, ib. How affidavits are taken, ii, 948. Forms of begin-

ning and close, ib. Certificate of the officer to be attached to affi-

davits, ib. The law as to affidavits under code stated, ii, 949.

Affidavits taken under law for examination in aid of execution,

ii, 1173.

AGENT—Petitions against, i, 434, 600. For selling goods contrary to

orders, i, 434. For selling on credit, when ordered to sell for cash,

i, 435. For representing he had authority to act, when he had

not, i, 600. For law, see note, i, 601, 602. On a contract he had

no authority to make, i, 602. For law, see note, i, 603. Against

patent agent for neglect, i, 567.

ALIMONY—ii, 1373, 1385, 1388, 1389. See Divorce and Alimony.

ALLEGATION—What is a material one, i, 281. Not denied is admit-

ted, ib. When admissions not an estoppel, ib. Damages or value

as averred not admitted by a failure to deny, ib.

ALTERATION—Of written agreements, i, 679. What alteration will

avoid agreement, ib, 680. Answer need not set it out, ib.

AMENDMENTS—When without leave of court, i, 297, 298. How when

defect discovered and after demurrer is filed, ib. What defects

may be so amended, ib. i, 299.

By leave of the court, i, 299, 300. After a demurrer is overruled, ib.

Can not introduce a new cause of action, ib. i, 302, 303, 325. Under

section 137, i, 300. The nature of this section discussed, i, 300, et

seq. After judgment, when to be made, ib. 301. Entry showing

deposits of money for appeal, can not be amended into an under-

taking for appeal, i, 302. There must be something on record to

amend by, ib. As to inserting names of parties, i, 304, 305.

How far courts can amend its records, i, 302-305. The damages in an

action can not be increased by an amendment to equal the verdict

and judgment rendered thereon, i, 305, 306. If done, there must be

a new trial, ib. If verdict exceed the damages claimed, the plaintiff

can remit the excess and take judgment for the amount claimed, ib.

Must file amendment within time allowed, i, 306. Where a suit

was in the name of a bank, whereas the name of the bank was

the name in which a person did business, this mistake may bo

amended by inserting the name of the person, i, 306, 307, 310.

Amendments on the trial, i, 307, 308, 311-313. Leave may be

granted at any time to amend by inserting the word " petition,"

i, 308, 309. The English rule under a similar power to amend, i,

309, 310. If plaintiff dead when suit is brought in his name,

his executor can not be put in his place, i, 309. When name can
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Amendments— Continued.

be stricken out, i, 310, 311. Courts liberal in allowing amend-

ments, i, 313. It is improper upon the trial to allow an amendment
which amounts to a new case, i, 313. Amendments after judg-

ment must be in aid of judgment, i, 314. When it ought to have

been made on trial, court will treat it as made, ib. An answer may
be amended to set up usury, ib. So of a statute of limitations, i, 315.

Amendment must be made on separate paper, i, 316. A case in

equity can not on the trial be amended into an action for dam-

ages, i, 316-318. Is amendment matter of absolute discretion so

that error will not lie? No—i, 318-320. Amendments after judg-

ment must be on notice, i, 319-321. As to changing identity of

action, i, 321-323. What may be done by amendment, i, 323-327.

When a writ may be amended, i, 326. When record may be

amended, i, 326, 327.

When court may correct mistakes in the record and proceedings,

i, 327-329. When a variance between pleading and evidence may
be corrected, i, 328, 329. What is a material variance, ib.

How amendments should be written, ii, 1252. Original papers not to

be mutilated, ib.

AMEECEMENT—When sherifl" may be amerced, ii, 1133. When clerk

may be, ib. Surety may be made a party to the judgment, ii, 1134.

Great strictness is required, ii, 1135. Sheriff's return conclusive

on hearing, ib.

ANSWER—The provisions of the code, i, 163, 164. The codes of Ohio,

Kansas, and Nebraska are here alike, i, 164. Difference from New
York code, ib. The code defines an answer at law and in equity

by same terms ; the difficulties growing out of it, i, 164. The differ-

ence between the law, ib. Case of conflicting liens, r; 165. Mean-

ing of defense, ib. Answer must adapt itself to law and equity,

ib. In an equitable case, answer is good, if it sets up a partial de-

fense, i, 165, 166, 169. When an answer pertinent, ib. It is per-

tinent whenever it can have any influence in the decision of the

suit, either as to subject-matter of contention, the particular to be

given, or to the costs, ib. Answers in cases of equity, i, 166-168.

The duty of guardian to the action, i, 168.

Denial, defined and explained, i, 169. It is not an admission, ib.

It may be general or special, ib.

General denial defined, i, 170-172. What is a general denial, ib.

The form of it should be fixed, ib. A denial to common counts, i.

171, 172. Specimen of denials, which are bad, i, 172. The denial

should go to the existence of a cause of action, ib. Denial of, never

indebted to common counts, lb. A denial in case of negligence, i,

173, 174. The denial must be of each and every allegation, i", 174,

175. What is argumentative and not a denial, i, 175, A denial

may be to a part, i, 175, 176.
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Answer— Continued.

Specific denial is a denial taken on some material averment of the

petition or other pleading, i, 176. What is general or special, ib.

The denial must not be to an immaterial matter or judgment, as on

default may be taken or a motion made to strike out, i, ] 76, 177. A
voidable contract can not be met by a denial, but by answer, i, 177,

178. What fraud may be met with a denial, i, 177, 178. A party

may deny a contract, where it was void in its inception, ib. Void-

able contracts require the facts to be set up in answer, ib.

What may be specially denied, i, 178-180. Cases given, ib. What
may be oflFered in evidence under a general denial, i, 180-182.

When payments may be proved, i, 180. In an action for conver-

sion of personal property, a general denial puts in issue both the

conversion and plaintiff's title, i, 181. In an action of trespass, a

general denial admits the title of plaintiff, ib. On quantum meruit,

evidence may be given under a general denial as to the quality of

the work, ib. Rule different where there is a contract price, ib.

In malicious prosecution, a general denial puts in issue want of

probable cause, ib. No defense, which admits and avoids the cause

of action is admissible under a general denial, i, 182. Cases stated

when evidence not admissible under general denial, i, 182, 183.

New matter, constituting a defense. The new matter must admit
there was once a contract or cause of action, i, 183-185. The
distinction between what is proper for a denial, and what is new
matter constituting a defense, i, 183-185, 195, 196. New matter

is of three classes, i, 185.

Such as constitutes a defense. The matter set up must be a bar to

plaintiff's right to recover, i, 185-187. Cases given, ib. The new
matter must cover whole action in an action at law; not in an
action in equity, ib. What is new matter, i, 187, 188. What con-

stitutes an equitable defense, i, 188, 189. Facts, which would have
justified a court of equity in granting a perpetual injunction against

prosecuting an action at law, constitutes an equitable defense, ib.

i, 189-192. How such equitable defense to be tried, i, 194. In

actions of libel or slander, how to plead a justification, i, 255,

256.

Trial—when a case to be tried by jury or court, i, 194, 195.

Counter-claim, defined, i, 197, 218. The whole matter is here dis-

cussed. See Counter-claim.

Set-off. Law stated, i, 218-237. See Set-off.

Cross-petition, when applicable and its nature, i, 237.

New matter, how pleaded, i, 244. It must depend on the nature of

the case and must state the facts constituting a defense in an ac-

tion at law, and in equity show the claim of defendant, ib. How
facts are to be stated, i, 245. In cases in equity, how to be stated,

i, 245-247.
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ANSWER— Continued.

The number of defenses. What this means, i, 247, 248. The de-

fenses must not be inconsistent, i, 248. The rule in equity, ib.

Sham answers. The law relating to them stated and what is a sham

answer defined, i, 249-254.

Abatement, i, 254.

Verification, i, 270, 271.

Time to answer, i, 277, 278. Time may be extended by court orjudge

in vacation, ib.

Supplemental answer, i, 294. Form of motion for leave and allow-

ance, i, 297.

Forms of answers. The law relating to this matter, i, 619. Whether

can be in conflict, ib. The whole cause must be met, i, 620. Ad-

missions in answer, i, 621.

General denials. Answer to common counts, i, 623. See note on

this form, ib. Never indebted to common counts, i, 625. To notes

and bills, i, 625, 626. To a contract under seal, i, 626.

Form in tort, i, 627. Denial of negligence, ib. See note, ib. A gen-

eral denial applicable to all cases, i, 628. See note, ib.

Special denials. Denying making note, bill, contract, etc., i, 629.

In actions on notes, bills, etc., ib. By maker at suit of indorsee, i,

630, By indorsee v. indorser, ib. By drawer to suit by payee, ib.

By drawer in suit by indorsee, ib. To actions on insurance policies,

i, 631.

On awards, denials, i, 632.

On warranties, denials, i, 632.

On sales of real estate, denials, i, 683.

On guaranties, denials, i, 634.

On promises to marry, denials, i, 634.

On promises to serve or employ, i, 635.

In actions against agents, i, 635.

To actions on by-laws and statutes, i, 636.

To actions on judgments, i, 637.

To actions on official bonds, i, 637.

In actions between landlord and tenant, i, 637.

In actions for injuries to persons and animals, i, 638.

In actions for obstructing street, etc., i, 638.

In actions for leaving hole open, i, 638.

In actions for flowing water, i, 639.

In actions for malicious prosecution, i, 639.

In actions against common carrier, i, 639.

In actions for false representations, i, 640.

In cases on collisions, i, 640.

In actions against sheriff, i, 640.

In action v. witness, i, 641.

In trover, i, 641.

In assaults, i, 641. .
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In trespass to goods, i, 641.

In trespass to real property, i, 641, 642.

New matter, to the jurisdiction, i, 643. Answer by corporation to

jurisdiction, because not sued in the proper county, ib. The same

by foreign corporation, i, 644. Puis darrein continuance, i, 669.

Abatement. Matters in abatement, i, 644. Plaintiff an infant or

married woman not suing by next friend, ib. Want of parties, i,

645. Defect of plaintiff, ib. Want of defendants, ib. Misnomer

of plaintiffs, i, 646. Misnomer of defendants, ib. Coverture of

defendant, ib. Another action pending, ib.

In bar to the action. Statute of limitations, i, 647. See note, ib.

Same plea by executor or administrator, i, 648. Claim rejected

and not sued in six months, ib. Where claim is not due when re-

jected, ib. See note, i, 649.

Infancy, ib. Coverture, i, 650. Adverse possession in enjoyment of

easement, ib. Duress, i, 651. Tender, ib. For law, see note, ib.

Arbitrament had, i, 652. For law, see note, i, 653.

Accord and satisfaction, i, 654. Satisfaction of a larger sum by pay-

ment of a smaller, ib. So a written contract, i, 655. Conditional

payment by bill and lost, ib. For law, see note, i, 656. Payment

by note or bill, ib. Contract discharged by a novation or new con-

tract, i, 657. See note, ib.

Conditions precedent. That plaintiff has not offered to convey, when

he to convey when first of several notes became due, i, 659. For

law, see note, i, 660. To special contract to deliver corn, answer

that plaintiff agreed to furnish a threshing-machine and did not,

i, 660. Pleading to an averment of conditions performed, a con-

dition precedent not performed, i, 661. For law, see note, i, 662.

Such a condition to an action on building contract, i, 663. An-

other in same case, ib. For law, see note, ib. Of non-performance

of a condition in a policy of insurance, i, 664. For law, see note,

i, 665.

Payments. The acceptance or note of a third party taken, i, 665,

672. See note, i, 666. New security taken, i, 666. See note for

the law, ib. A bill given and not presented in time, i, 667. See

note, ib. A higher security given, i, 672. See note, i, 673. Pay-

ment in money, i, 673. Payment in part, ib. To judgment, i, 675.

See note, ib. Payment /??<«5 darrein continuance, i, 706. See note, ib.

Consideration. A want of consideration, i, 667. A bill given and

not presented in time, i, 668. Failure of consideration, i, 677.

Same by surety, i, 678. Illegal interest in note, ib.

Assignment of claim sued on, i, 669.

Kecords—no such record, 674. By bail to the action, ib. Death of

principal, ib. Payment to judgment, i, 675. See note, ib. Judg-

ment obtained by fraud, i, 676.
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Fraud—-judgment obtained by fraud, i, 676. Contract obtained by

fraud, ib.

Alteration of bill, note, etc., i, 679. For law, see note, ib. 680, 681.

Eent

—

non demisit, i, 681. Nil habuit, ib. No rent in arrest, ib.

Eviction, ib. Eviction of part, i, 682. Assignment of term by
lessee, ib. By assignee that he assigned before rent due, i, 683.

Tender on the land, ib. For law, see note, i, 684.

Marrying—Misconduct of plaintiflF, i, 684. For law, see note, ib. 685.

Of bad character, i, 685. Too unwell to marry, i, 708. See note

to same, ib.

In real actions, ii, 1219, 1220.

Answer in actions for torts—General denial, i, 685. One by several

defendants, i, 686. Admission of certain damages and denial of

balance, i, 686. Admission of cause of action and damages to a

certain amount and a denial as to further damages, ib. Another
form of general denial, i, 687. For law, see note, i, 687, 688. Sat-

isfaction by one of joint trespassers, i, 689. Son assault demesne,

i, 690. See note for law, ib. Another form, i, 691. Son assault

in defense of son, etc., ib. Justification for removal of one from
railroad car, because he had no ticket, i, 692. By captain of vessel

for disorderly conduct on part of defendant, i, 693. To preserve

the peace, ib. Correction of an apprentice, i, 694. Correction

by a teacher, ib. For law, see note, ib. Moderate correction of

one, i, 695. Turning plaintiflF out of dwelling-house, i, 695. To
prevent entry into a house, i, 696. Action against two for impris-

onment, one an officer, i, 696. See note for the law, i, 697. Justi-

fying on suspicion of felony, i, 697. See note for law, i, 698, 699.

By an arrest under process, i, 699. For law, see note, ib. Remov-
ing goods incumbering his land, i, 700. Killed dog found worrying

sheep, i, 700. By removing a nuisance to tresjaass on real estate,

i, 701. See note, as to right to remove a nuisance, ib. Defect of

prices, ib. Plea of right of way, i, 702, 704, 710. See note as to

law, i, 703. Plea of arrest without warrant, ib. For law, see note,

i, 704. Justification of trespass by right of way, i, 704. See note,

i, 705.

License—plea of, i, 710. See note to same, ib. Right of way, i, 710.

Road founderous and plaintiflF went on defendant's land, i, 711.

For law, see note, ib. Enjoyment of right of flowage for twenty-

one years, i, 711. Entry to retake property detained by plaintiflF,

i, 712.

Justification under legal process, i, 713.

Justification in slander, i, 713.

Justification in calling a woman a whore, i, 713. Second plea, i, 713.

See note for the law, i, 714.

Justification for charging perjury, i, 715.

Answers of counter-claim, i, 717-719. Of set-oflF, i, 719-722.
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APPEALS—When they may be taken, ii, 1342. In cases founded on

principles of equity, ib. What to be done, ii, 1343. Any one of

several parties may appeal, ib. Court may stay execution for thirty

days, ib. Court must fix penalty of appeal bond, ib. When court

fail to do it, what the appellant may do, ii, 1344.

Forms—Notice of appeal, ii, 1345. Notice by one of several parties,

ib. Appeal bond, ib. Certificate of clerk to copy of journal en-

tries, ii, 1346.

APPEARANCE—What is an appearance, and how perfected, i, 87, 88.

Of married women, i, 89, 90. Of infants, i, 91. Of insane persons,

1,92.

Forms in cases of insanity—manifest or not manifest, i, 93. Permis-

mission for wife to defend separate, i, 94. Appointment of a

guardian to the suit, where minor over fourteen years, i, 94, 95 ; for

minors under fourteen years of age, i, 95.

APPRENTICE—Petition for enticing one away, i, 494. For harboring

one, i, 495. See note to same, ib.

ARREST—When arrest has been made by fraud in inducing party to

come within the reach of process, i, 71. May on motion be dis-

charged from an arrest so procured, ib. 72.

When a party may be arrested, ii, 791.

When the order can be applied for, ib. The grounds for an arrest,

ib. AflBdavit must state the ground in the language of the statute,

ii, 792.

1. Fraudulent disposal of property ; what this language means, ii,

792. This disposal can not be done in a foreign country, ib. The

intent must be to defraud creditoi's, ib. Proof of the intent is

necessary, ii, 793.

2. Fraudulently contracted the debt, ii, 793. The fraud must be

directly connected with the debt, ib. The meaning of debt and

obligation, ib. Credit obtained by false representation, ii, 794.

What affidavit must show, ii, 795, 796. How principal liable for

acts of agent, ib. Partners how liable for each other's frauds, ib.

Two forms of affidavit, ib. If on belief must state the facts to

justify it, ib. It is enough to state the charge positively in words

of the statute, ib. Before order issue, bond must be given, ib.

How order to be served, ii, 797. What amounts to an arrest, ib.

What sheriff can do under order, ib. When he can and when he

can not break doors to arrest, ii, 798, 799. Bail, ii, 800. Money in

lieu of bail, ib. Paying money into court, ib. Insufficiency of

bail and notice thereof, ii, 802. If insufficient, its eflect, ib.

Motion to vacate the arrest, ib. ii, 805. The practice on such motion,

ii, 803. How bail may be exonerated, ib. What bail may do, ib.

Bail may take principal, and where, ii, 804. Death of principal

exonerates bail, ib. Time may be extended to surrender bail, ib.

EflFect on bail of amending petition, ib. When bail is fixed, ib.
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Arrest— Continued.

Motion to reduce bail, ii, 805. "Who must support debtor under

arrest, ii, 806.

Forms—Form of affidavit, ii, 806. Of an undertaking, ii, 807. Order

of arrest, ii, 808. How time calculated, see note, ib. Of under-

taking of bail, ii, 809. Sheriff's return, ib. Notice to sheriff of

non-acceptance of bail, ii, 810. Notice of justification by defend-

ant, ib. Judgment as to sufficiency of bail to be indorsed on the

-:undertaking, ib. Notice to be discharged from arrest, ii, 811.

'^'•der of discharge, ib. Order made out of court, ib.

ASSAULT—Actions for, i, 579. For common assault, i, 580. By hus-

'^and and wife for injury to her, ib. By husband alone for loss of

services, ib. For false imprisonment, i, 581.

Defenses

—

Son assault demesne, i, 690. For law, see note, ib. What
may do in defense of property, ib. Form for same, i, 691. Son

assault in defense of son, ib. Kemoval from railroad car having

no ticket, i, 692. Justification by captain of vessel, i, 693. To

preserve the peace, ib. Correction of an apprentice, i, 694. Cor-

rection by teacher, ib. Moderate correction of a seaman, i, 695.

Turning plaintiff out of dwelling-house, ib. To prevent an entry

into dwelling-house, i, 696. See note for law, ib. Defense by an

officer for arrest without warrant, ib. The law of arrest without

warrant, i, 697. On suspicion of felony, ib. Arrest under a writ, i,

699. For law, see note, ib.

ASSIGNEE—When he must sue, i, 36-40.

ASSIGNMENT-"What is assignable, i, 30, 31, 45.

ASSIGNOR—Not necessary to suit by assignee, i, 41, 42.

ATTACHMENT—Grounds of attachment, ii, 838. The law stated, ii,

839. How it is obtained, ii, 840. Affidavit for, ib. The making

of the order, ib. The law as to affidavit and what it must contain,

and how the grounds are to be stated, ii, 840-843. May be stated

in words of the code, ib. If stated on belief, it must state the

facts on which belief is founded, ib. What order shall contain and

to whom delivered, ii, 845. When return day, ib. Law on subject,

ii, 845-847. Execution and return of order, ii, 847. The law, see

note, ib. Order of garnishee, how to be obtained, ii, 848. How
service on garnishee, ii, 849. What he is required to do, ib. As to

service of different orders of attachment, ib. How attachment

must be made, ii, 850. Garnishee of officer of foreign corporation,

ib. The law stated, ii, 850-853.

Disposition of property, ii, 853.

Proceedings on attachment, ii, 854. What garnishee may do, ii, 855.

If he fail to appear, what to be done, ib. Judgment rendered, what

shall be done with property, ii, 856. Eeceiver, ib. Undertaking

by sheriff for property, ii, 857. Special examination of garnishee,

ib. What property may be seized by sheriff, ii, 857, 858.

YOL. II—39
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Attachment— Continued.

General provisions—When jurisdiction acquired, ii, 858. Defendant

may move for additional surety, ib. May move to discharge at-

tachment, when, ii, 859. Effect of vacating order, ib.

Attachment in certain cases, ii, 859-864. A discussion of these

provisions and statement of the law, ib. May issue before debt

due, ib. Must be allowed by judge, ib. When judgment ren-

dered, ib. Disposition of property, ib. The effect ofjudgment in

attachment, ib.

Forms—Affidavit, ii, 865. Undertaking, ii, 867. Order of attach-

ment, ib. Inventory of attached property, ii, 868. Undertaking

for delivery of property, ib. Affidavit to reach garnishee, ii, 869.

Sheriff's return, ib. On second attachment, ii,' 870. Notice to

garnishee, ib. Order appointing a receiver, ii, 871. Eeceiver's

undertaking, ib. Notice to a debtor, ib. Order of sale, ii, 872.

Undertaking in discharge of an attachment, ib. Order of release

in court, ib. Approval by sheriff of an undertaking taken out of

court, ii, 873. Sheriff's return of taking bond to release property

attached, ib. Answer of garnishee, ib. Attachment v. garnishee

for not appearing, ii, 874. Order on garnishee to deliver property,

ib. Attachment for a refusal, ii, 875. Order on garnishee to pay

money, ib. Order on garnishee to give security for property or the

debt, ib. Undertaking in the case, ib. Order to deliver property,

ii, 876. Order on non-delivery, ib. Citations, garnishee, ib. Judg-

ment V. garnishee and sureties, ii, 877. Order on sheriff to repos-

sess himself of property, ii, 878. Notice to dissolve attachment,

ib. Affidavit where the debt is not payable, ib. Allowance thereof

by a judge, ii, 879. Judgment on notice and default, ib. Where

there is a personal service, judgment is as in other cases, ib. Peti-

tion against garnishee for not paying over money or for a false

answer, ii, 880. Interest, how to be calculated, ii, 881. Proceedings

thereon, ii, 882.

What sheriff must do when attached property is claimed by a third

person, ii, 1121.

ATTORNEY—Special contract to employ explained, i, 451, 452. Law

on subject, note, i, 453, 454. Petition on same, ib. Petition against

for negligence, i, 527.

AWARDS—Petition on parol submission, i, 419. How such an award is

binding, i, 42»). Must be complete, ib. On a written submission

by deed, bond, etc., i, 421. What the award must state, i, 422.

Plea of, i, 652. See, on law, note, i, 653.

BAIL—When required, ii, 800, Money in lieu of bail, ib. The effect of

paying the bail money into court, ib. Insufficiency of, ii, 802.

Notice thereof to sheriff. How bail may be exonerated, ib. What

bail may do to surrender principal, ii, 804. May arrest principal

and surrender him, ib. Death of principal, its effect on bail, ib.

Time to surrender principal may be extended by court, ib. Effect

on bail of amending petition, ib. When bail is fixed, ib.
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BAILEE—Petition against, i, 528. For not taking care of goods without

record, i, 529.

BANKER'S CHECKS—Holder v. drawer, i, 407.

BANKS AND BANKERS—Liability of, for neglect in making demand
and giving notice, i, 450. When liable for neglect in collecting

note or bill, i, 450, 451. See note, ib.

BILLS OF EXCHANGE—Petitions—Drawer v. acceptor, i, 408. Drawer

V. acceptor of bills payable at a particular place, ib. Drawer v. ac-

ceptor on a returned bill, i, 409. Damages on foreign bills, ib.

What is a foreign bill, ib. Payee v. acceptor, i, 410. When bill is

drawn or indorsed by firm, names need not be stated, ib. Payee

V. acceptor at a particular place, ib. Indorsee v. acceptor, i, 411.

Payee v. drawer on default of acceptance, ib. Where the drawee

had no effects of drawer to excuse notice, i, 412. Payee v. drawer

on a default of payment, ib. Payee v. drawer of bill payable at a

place certain, i, 413. An averment that drawee could not be found

to excuse demand, ib. Averment of waiver of demand and notice,

i, 414. Indorsee v. indorser, ib. Indorsee v. maker and indorser,

i, 415. Indorsee v. acceptor, drawer, and indorsers, i, 416. For not

giving notice of non-payment, i, 450.

BILLS OF EXCEPTIONS—When parties entitled to one, ii, 1032-1034.

What it must contain, ib. When no bill necessary, ib. When an ex-

ception must be noted on record, ii, 1033. As to nonsuit, ib. To ar-

resting evidence from the jury, ib. Time in which bill must be

presented to court, ii, 1035. Exceptions must be material or court

of errors will not notice them, ib. Exceptions may be withdrawn,

ii, 1036.

Forms—Bill of exceptions, ii, 1036. On admission or rejection of

evidence, ib. On supposed misdirection of the court to the jury,

ib. Exceptions on trial by the court, ii, 1037. Journal entry, ib.

On overruling a motion for a new trial, ib. Journal entry, ii, 1038.

BOARDING-HOUSE KEEPER—Petition against, for negligence, i, 587.

BONDS—Petitions—How the code affects sealed instruments, i, 439. On
• a money bond, ib.

Bonds with a condition—On administrator's bond, i, 440. Breach

that he has wasted the estate, i, 441. On sheriff's bond, ib. See note

to form, i, 442. Lessor v. lessee, for not paying for certain repairs

made by lessor, i, 443. How breach assigned, ib. As to breach of

covenant of seizin, i, 444. On covenant to pay rent, i, 444. On

bond of residuary legatee to pay debts and legacies, i, 457. See

note to form for the law, ib. For a legacy on same bond, i, 458.

On second trial bond or undertaking, i, 469. On an appeal bond

or undertaking, i, 470. On coupons separated from the bonds, i,

473, 474. The law on the subject stated, i, 474. On sheriff's bonds

for not paying over money, i, 611. For law, see note, i, 612.

Another form, i, 613.
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BY-LAWS AND STATUTES—Petitions—For keeping gunpowder in a

city or town contrary to a by-law, i, 436. For keeping a gaming-

house, ib. By a supervisior against one refusing to work, i, 438.

Wife V. liquor-seller, i, 588. Against constable for not accepting, i, 599.

CAPIAS—On a judgment, ii, 1180.

CERTAINTY—In pleading, i, 336-341.

CLERKS—Their duties pointed out, ii, 1283. Record books to be kept

by him, ii, 1300-1304. See title Record Books, i, 64.

Commencement of actions—How commenced, i, 64. Precipe, i, 64,

65. As to indorsement, ib. Age of minors to be stated, ib. See

Summons.

COMMON CARRIERS—Petitions, i, 521,523. See note, i, 522, 523. For

not carrying passengers safely, i, 497. Against railroad company
for killing a person, i, 497. Against same for killing a brakeman,

i, 498. For not delivering, i, 524. Against carrier by water, i, 523.

COMPROMISE—Offer to, ii, 1275. Note on same, ib. 1276. Must be on
a paper out of court, ii, 1276-1278.

COMMON COUNTS—These counts are allowed under the code, i, 123,

124, 350-354. Their nature and importance, i, 355, 356.

On a sale of real estate, i, 356, 357. For use and occupation, i, 357,

358, 381. The relation of landlord and tenants must exist, or be

implied, ib.

On sale of goods—There must be a sale and delivery, i, 358. When
sold on time, action will not lie till time has expired, ib. Where
the petition must be special, as where goods are sold to be paid for

by note, and the note is not given, i, 359. Or on time, ib. Where
contract may be affirmed and a count for goods sold be sustained,

i, 360. If a special contract has been performed, a common count

will lie, ib.

Work and labor—Wherever there is a special contract to perform

work, a general indebitatus count will lie when the work is com-
pleted, i, 361. When to sue on quantum meruit, and when not, ib.

How the value to be ascertained, where the work has been done,

but not in accordance with the special agreement, i, 361, 362.

What defendant may show by way of defense, i, 362.

An account stated—The nature and object of this count, i, 362, 363.

What is an account stated, i, 363, 364.

For money paid—When this count is admissible, i, 364-366.

Money jiaid by surety for principal or co-surety, ib. There must
be an actual or implied request to pay, ib.

Money had and received—When it will lie, i, 367-380. It will lie for

money paid by mistake, i, 369. For money paid on a forged instru-

ment, i, 370, 371. On a failure of consideration, i, 371, 372. For

money obtained by fraud, i, 372-376.

For money paid on an illegal contract, i, 376, 377, 378. For money
paid on legal process, i, 378. In other cases, i, 378-380.

Forms—For real estate sold, i, 380. For sale of leasehold estate, ib.
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For good-will of a business, i, 381. For fixtures left on a place, ib.

For use and occupation, ib. For use of pasture, 382. For unfur,

nished lodgings, ib. For furnished lodgings, ib. For furnished

lodgings, with board, i, 383. For warehousing goods, ib. For

moorage of ships, ib. For tolls for use of market, ib.

For personal property.—For goods sold and delivered, i, 384. For

goods sold defendant and delivered to a third person, ib. For a

crop of grass, etc., ib. For necessaries for defendant, ib. For ne-

cessaries for a third person, i, 385. For horse-feed and stabling, ib.

For pasturing cattle, etc., ib. For hire of goods, horses, ships, etc.,

ib. For covering mares, ib. For freight, i, 386. For passage on

board ship, etc., ib.

Respecting personal services. For wages, i, 386. For wages as a

sailor against the master, i, 387. For wages as master, ib. For

services as attorney, ib. For services in general, ib. For work

with horses, etc., i, 388. For carriage of goods by land, ib. For

services as agent and for a commission, ib. For services as a fac-

tor, ib. As an insurance-broker, i, 389. As an auctioneer, ib. As

a schoolmaster, for books, etc. , ib. As surgeon and physician, i, 390.

As an undertaker at funerals, ib.

Respecting moneys—For money lent, ib. For money paid, i, 391.

For money had and received, ib. For interest, ib. On an account

stated, ib.

Relating to the character in which persons sue or are sued—By sur-

viving partner, ib. By husband and wife for work, etc., of wife,

before marriage, i, 392. Against husband and wife for debts of

wife while sole, ib. By executors and administrators, ib. Against

the same, i, 393.

Form for a common count with an assignment, i, 467.

CONDITIONS—How averred, i, 419. General averment allowed, ib.

Condition precedent in policy of insurance, i, 434.

CONFESSION OF JUDGMENT—See Offer to Confess.

CONSOLIDATION OF ACTIONS—When and how made, i, 342-344.

Forms, i, 343, 344. No consolidation can take place against the

objection of defendant, i, 343.

CONSTABLE—For refusing to accept the office, i, 599.

CONSTITUTIONAL LAW—Retrospective are unconstitutional. A cause

of action barred by the statute of limitations can not be revived

by a subsequent law, i, 16, 17.

The right of trial by jury, ii, 965-967.

CONSTRUCTION OF PLEADINGS—i, 281.

CONTRACTS—See Promises.

CONVERSION—Petition for conversion of goods, i, 577. For law, see

note to same, ib. By administrator, i, 579.

CORPORATIONS—Where to be sued, i, 62. How petition to state the

name and character, i, 347. Forms of beginning of petition by and



1404 INDEX.

Corporations— Continued.

against corporations, i, 346-348. Petition on calls for stock, i, 454.

As to law on subject, see note to same, i, 455.

Garnishee of a foreign corporation by service on an officer in the

State, ii, 850.

COSTS—Petition to court for an order on a receiver to pay certain costs

entitled to be paid out of the fund, ii, 922. Notice to be given the

receiver, ib.

On error—On reversal plaintiff shall recover costs, ii, 1237. What
costs are included in judgment on reversal of judgment of justice

of the peace, ii, 1238.

Who to pay costs, ii, 1287. Informers, ib. When defendant dis-

claims he shall recover costs, ib. When several actions are brought

on note, bill of exchange, etc., ib. When plaintiff is entitled to

costs, ib. In certain actions plaintiff not to recover costs unless

verdict is five dollars or over, ii, 1288. In real actions, ib. In re-

plevin, ib. Same, discussion on question vphich should pay on
trial of counter-claim or set-off, ib. Form for judgment under said

suggestion, ii, 1289. Judgment in set-off when found in favor of

defendant, ib. Verdict and judgment on a plea of counter-claim

on same suggestion, ii, 1290. Where there is more than one de-

fendant and verdict is found for a part of them, ii, 1291. Form for

a finding, ib.

When defendant is entitled to costs, ii, 1292.

When costs are in the discretion of the court, ib. In cases founded

on principles of equity, ib. What was the rule in equity before the

court, ii, 1292-1297. The cases stated, showing what is the legal

discretion of the court as to costs in equity cases, ib. 1294. In

mandamus, costs in discretion of the court, ii, 1294. Costs do not

always follow a decree in favor of a plaintiff, ib. There mtist be an
order or decree as to costs, or each party is left to pay his own, ii,

1295. Where party seeks to redeem, he must generally pay costs,

ib. Vendee entitled to specific performance is entitled to costs, ib.

The rule as to trustees, ii, 1296.

Costs on motions, continuances, amendments, etc., shall be taxed and
paid as court may direct, ii, 1297.

Costs of sheriff on writs from other counties, ib.

Forms—Motion for additional security for costs, ib. Motion for secu-

rity, ib. Notice of such motion, ii, 1298. Order thereon, ib. Mo-
tion for judgment against surety for costs, ii, 1298. Notice of such

motion, ii, 1299. Judgment thereon on a default, ib. Same on an

appearance, ii, 1300.

COUNTER-CLAIM—Term explained, i, 197, 198, 202-206. Parties to it,

i, 198, 199. Must be between the same parties, ib. It must have

ari.sen out of the contract or transaction set forth in the petition,

i, 199. Cases stated on what is same contract or transaction, i,

199-201. Is it applied to real actions? No—i, 201-204. Recoup-
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ment discussed, i, 204, 205. Recoupment defined, 205, 206. Cases

stated, i, 205-218. If claim sued on, there can be no judgment in

favor of defendant against plaintiff except for costs, i, 216, 217.

Counter-claim may be set up to a case in equity, i, 217. Defend-

ant may or may not set it up, i, 217. An action for equitable re-

lief is not barred, because not set up as a counter-claim, when

plaintiff might have set it up to a prior action, lb. When set up to

an assigned note, i, 218.

Form for counter-claim, i, 717. See note for law, ib. To a covenant

in a lease to erect new fences, i, 718.

COURTS—Jurisdiction of, i, 112.

COVENANT—Petition. See note, 1, 443, 444. On covenant to pay rent,

ib. Averment of assignment of term, i, 445. Surrender of term,

ib. On covenant to pay extra insurance, i, 4j[6. On deed with cov-

enants of general warranty, i, 447. See note for law, ib. Grantee

V. grantor, i, 449. Assignee v. grantor, ib. Heirs v. grantor, i, 450.

On a covenant not to keep a public house within a certain distance

of another, i, 466. How the distance is to be measured, i, 467, note.

COVIN—Its meaning defined, and how to be averred in pleading, i, 118,

CRIMINAL CONVERSATION—Petition, i, 493. Debauching a daugh-

ter, ib.

CROSS-PETITION—When authorized, i, 237. The party filing it must

be rightfully a defendant, ib. The relief sought must relate to the

matters stated in the petition, ib. Cases stated where it applies, i,

237, 238. When a judgment may be rendered in favor of one de-

fendant against another defendant, i, 238, 239. Why provision was

introduced, i, 239. When a cross-bill was allowed in equity, i, 240.

A cross-bill is a mode of defense, ib. The cross-petition and orig-

inal one make but one suit, ib. Can not introduce new matter, ib.

The plaintiff in his answer to cross-petition can not contradict the

•averments in his original petition, ib. The equitable law govern-

ing such a bill stated, i, 241-243. It may be replied to by any party

having an opposing interest, i, 243.

DAMAGES—A party can recover no more than he claims, i, 304-306. If

verdict exceeds damages claimed, he can remit the excess, or take

a new trial and get leave to amend by increasing amount de-

manded, ib. On covenants of warranty and seizin, i, 447-449.

The rule of damages stated, ii, 991-998. The damages are such as

the parties under the circumstances must have contemplated at

the time the contract was made, or the liability assumed, ib. If

they depend on special circumstances, those must have been known

to the defendant, ib. 992. The rule seems now to be that, if the

defendant has full knowledge of the facts, which would increase

the damages beyond the ordinary rule, if he failed to deliver or

otherwise on his part, he is liable for these special damages, ii, 994.
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Special damages defined, ii, 997. Must be stated in the plead-

ing, ib.

DECLAIMEK to take depositions. See Depositions.

DEEDS—By master commissioner under order of court, ii, 1103. On a

sale made by him, ii, 1104. Form of sheriff's deed on sale of real

estate, ii, 1167. Sheriff's deed on election to take in partition, ii,

1356.

DEMURHER—To petition, i, 146-162. The ground of the demurrer

must appear on face of the petition, i, 146. It may be to whole

petition or to any one of the causes of action contained in it, i,

148. Must state to part it is filed, if more than one cause of ac-

tion, ib. What it admits, ib. The effect of overruling a demurrer,

i, 148, 149. It must not be to a part of a cause of action, i, 150.

AVheii a motion is proper and not a demurrer, i, 150, 151. A
party can not demur on ground that another person is not a proper

party defendant, i, 151. Rule of construction of a pleading on de-

murrer, i, 151, 152. It may assign as many grounds as the pleader

may desire, i, 152. It must state specific objection, but they may
be stated in the language of the code, i, 152. When it does not go

to whole petition, it must state distinctly the part it is intended to

cover, i, 152. When demurrer is to several causes of action or de-

fenses, and one of them is good, it will be overruled, i, 152. A
party may demur if not properly made a party, i, 152. A joint de-

murrer will lie for misjoinder of plaintiffs, but not for that of

defendants, i, 153. Where a demurrer and answer are filed at

same time, the party must be put to his election, ib.

Subdivision 1 and 2, i, 153. Meaning of the ground court has no

jurisdiction of person, i, 153.

Subdivision 3—Another action pending, i, 153.

Subdivision 4, i, 155. As to want of parties—When there is too

many plaintiffs, ib. Misjoinder of plaintiffs must be taken by a

demurrer, i, 156.

Subdivision 5—Improper joinder of causes of action, i, 158. Du-

plicity not ground of demurrer, but of motion, i, 159.

Does not state facts sufficient to constitute a cause of action, i, 160.

Subdivision 6—This is equivalent to a general demurrer uiader the

old practice, ib. A failure to demur on this ground is no waiver

of the objection; it may be insisted on in all stages of the action,

i, 160. One defendant may demur, i, 161. It lies to a petition

showing a cause of action barred by the statute of limitation, i,

161.

If a demurrer does not state the grounds of objection, it is to be re-

garded as a demurrer under subdivision No. 6. What are defect-

ive demurrers, i, 162.

When sustained for misjoinder, what the effect, i, 162.

Demurrer may be filed to an answer, i, 259, 260.
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The sufficiency of the petition may be tested on a demurrer to an

answer, i, 260. The demurrer to an answer raises the question as

to whether it contains facts sufficient to bar the plaintiffs right to

recover, ib.

Forms of demurrers—General demurrer to petition, i, 617. By a

married woman, ib. By a minor, i, 618. Demurrer to part, ib.

To an answer, ib.

Demurrer to new matter, i, 261. To counter-claim, ib. To a reply,

i, 262.

DENIALS. See Answer.

DEPOSITIONS—When it may be used, ii, 929. When witness does not

reside in the county, where the case is to be tried, ib. When from

age, infirmity, or imprisonment, he can not attend, ii, 930. May

• be taken at any time after service upon the defendant, ib. Officers

who may take them, ib. Manner of taking them, ib. Notice

must be given, and when, ib. What shall authenticate the taking

of them, ii, 931. What the certificate of the officer taking must

contain, ii, 932. What fees allowed, ib.

Exceptions thereto—Must be in writing specifying the objection,

and filed with papers in the cause, ib. When exceptions shall be

heard, ii, 933. Must be filed before commencement of trial, ib.

Admission, inspection, and production of documents—How papers

may be proved by presentation to opposite party, ib. Court may,

on motion and ten days' notice, require the production of books,

writings, etc., ib. What the demand must contain, ib. Copies

may be obtained of written evidence, books, etc., from opposite

parties, ii, 934.

Printed copies in volumes of statutes, code, or other written law of a

foreign state, an evidence of what the law is, ib. The cases in re-

gard to inspection, etc., cited, ii, 935-938. See note, ib.

Proceedings to perpetuate testimony—How it shall be done, ii,

939, 940.

Forms—Subpena for witness by one taking depositions, ii, 942. Ke-

turn of the officer, ib. Return when served by a party or a person

not an officer, ii, 943. Who may swear the witness, ib. Demand

of fees, ib. Attachment for contempt in not attending as a wit-

ness, ii, 944. Entry of default of witness, ib. Service must be

personal to justify an attachment, ib. Rule on witness to show

cause, ii, 945. This rule is proper when witness was not personaUy

served, ib. How to be served, ib. Entry on hearing the rule, ib.

If he does not appear, attachment goes of course, ib. Entry of

default, ii, 946. Sherifi's return thereto, ib. Return when bail is

taken, ib. Entry of heai'ing and judgment on the attachment, ib.

Entry where witness refuses to be sworn, ii, 947. Oath of a wit-

ness ii, 948. Affidavit, ib. Certificate to an affidavit, ib. Notice

to take depositions, ii, 950. How to be served, ib. Form of dep-
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osition, ii, 951. The certificate of the officer to be attached to the

deposition, ii, 952. Exception to depositions, ib.

Commission to take depositions, ii, 953. Notice of application for

commission, ib. Motion for commission, ib. Order thereon, ii, 954. *

Form of commission, ib. Eeturn of the commissioner, ib. In-

dorsement on wrapper of depositions, ii, 955. The writ and inter-

rogatories, how transmitted, ib. No notice need be given, ib.

Demand to inspect books, etc., ib. Affidavit of service of copy, ii,

956.

DISCOVERY—How obtained, i, 268. By interrogatories filed with an-

swer or reply, to be answered by opposite party, i, 268-270.

Their character, ib. Must seek evidence for the support of the

case of the plaintiff or defendant, as the case may be, ib.

DISMISSAL OF ACTIONS—When may be dismissed, ii, 1070, and with-

out prejudice, ib. By court, ib. When by the party, ib. 1072.

Does not affect counter-claim or set-off; the defendant may still

proceed to trial on them, ib.

DIVORCE AND ALIMONY—The causes of divorce, ii, 1365. Former
wife or husband, ib.

Willful absence, ib. The words defined, ib. 1366, 1367.

Adultery, ii, 1368. Confessions when and how far evidence, ib.

Impotency, ii, 1369.

Extreme cruelty, ii, ib. The test of extreme cruelty, ib.

Fraudulent contract, ii, 1370.

Gross neglect of duty, ii, 1371.

Habitual drunkenness, ib. What amounts to habitual drunken-

ness, ib.

Confinement in penitentiary, ii, 1373.

Gross neglect of duty, ib.

Alimony—The grounds for it, ii, 1373. When granted, ii, 1374.

Order in regard to children, ib.

Practice stated, ii, 1375. Residence of applicant, ib. When cause

of divorce may have taken place, ib. Appearance, how obtained,

ii, 1376.

Defense is made by answer, ib. V/hat are grounds of defense, ib.

Connivance, ib. Its meaning, ib.

Condonation—Its meaning, ib. 1377.

Recrimination, ii, 1377. Its meaning, ib.

Forms—Petition on ground of willful absence, ii, 1379. Same for

adultery, ib. Notice, ii, 1380. Sending of subpena and bill, ib.

For extreme cruelty, ii, 1381. Mode of stating cause, ib. Prior

marriage, ii, 1382. Drunkenness, ib. Fraudulent contract, ib, 1383.

Petition for alimony, ii, 1385. To reach property, ii, 1386.

Decree—Where no personal service, ii, 1387. Decree where there is

an answer and defense, ii, 1388. Decree for alimony, ib. Decree

as to children, ib. Decree for alimony in property, ii, 1389.
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DOCKET—When to be made up, ii, 968. What cases to be entered on it,

ib. The meaning of eases at issue, ib.

DOGS—Petition foi" keeping a vicious dog, i, 475. The law stated in a

note, ib. 476. For keeping dog accustomed to kill animals, i, 477.

For sheep killed by dogs, ib. The law of the case stated, ib. 478.

DOWER—When widow entitled to dower, ii, 1359. To recover cos|s

there must be a demand on tenant to assign and a refusal, ib. De-

fense made by answer as in equity, ib.

Forms—Petition for dower, ii, 1360. Subpena, ib. 1361. A decree

pro confesso, ii, 1362. Decree on answer and evidence, ib. Writ of

dower, ii, 1363. Sheriff's return thereon, ib. Confirmation of as-

signment, ib. Question of costs, ii, 1364. Writ of seizin, ib.

Sheriflfs return thereon, ii, 1365.

DUPLICITY—i, 144-146. What is duplicity, and its effects, i, 159.

ELECTIONS—Petition against judges of elections for refusing a vote,

i, 576. No averment of malice necessary, ib.

EQUITY—Pleading not to conform to pleadings at law, i, 137-141.

EQUITY FORMS—Petitions—Petition on note and mortgage, asking

for a personal judgment, i, 722. For law, see note, i, 723-725.

Another form not asking for a personal judgment, i, 725. See note

for law, ib. 726-728. On mortgage without notes, i, 728. For law

in such case, see note, i, 729. On a mortgage of personal property,

1, 730. For law, see note, i, 731-736- Petition by a creditor against

mortgagee of personalty, i, 736. Another form of petition on
mortgage, i 738.

Vendee v. vendor for specific performance of a real contract, i, 738.

See note to this form, i, 740-742. Vendor v. vendee and others,

i, 742. Vendor v. vendee and others to enforce vendor's lien,

i, 743. See note, i, 744.

Partnership—Petition by a partner for an account, i, 744. For law,

see note, i, 745.

Creditor's bill—Judgment creditor v. judgment debtor and fraudu-

lent grantee, i, 746. For law, see note, i, 746, 747.

Petition to obtain the delivery up of notes and an account of a trust,

i, 748. See note, i, 749.

Surety v. principal and creditor, to make principal pay the debt,

i, 749. See note, i, 750.

Waste, petition to stay it, i, 750.

To cancel an agreement, i, 751.

To set aside a deed obtained by fraud, i, 752. See note, i, 753.

Another form, i, 753.

Petition on lost negotiable note, i, 755. For law, see note, ib.

Mutual accounts—A petition to settle same, '

i, 756. For law, see

note, i, 757. To correct a stated account, i, 758.

To adjust liens and procure a sale, i, 759.

To set aside a decree obtained while plaintiff was a minor, i, 760. To
set aside such a decree after minor comes of age, i, 763.
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One firm v. another firm, where same person is in both firms, i, 767.

For law, see note, i, 768.

Injunction against one practicing medicine contrary to his covenant,

i, 769. See note, i, 770.

• To reform a contract, i, 770. For law, see note, i, 771.

Married woman—To subject her separate property to her own debts,

i, 772. On debt of husband for whom she is surety, i, 773. For
law, see note, i, 774-776.

Answers in equity—Discussion of the subject, i, 776-778.

General denials—A general form, i, 779.

Special denials—Denial of agreement, ib. Denial of a deed, ib. Mort-

gage not recorded, i, 780. Mortgage not assigned, ib. Equity of

redemption not assigned, ib. No equitable assignment, ib.

Special denial in cases of specific performance, i, 780, 781. -Denials

to a creditor's petition, i, 781. Denial of a trust, ib. Denial of

waste, ib. To cancel note, i, 782. To set aside a deed, ib. To a

bill for an account, ib. To a bill to correct a stated account, ib.

See note, ib. No partner, i, 783. Statute of frauds, ib. Special

denial of fraud, ib. Denial of trust, ib. Special denial of a part-

performance, i, 784. Answer of bona fide purchaser, ib. Plea of an
account, ib. See note for law, i, 785.

Not the person he assumes to be, i, 786. See note to same, ib. An-
swer to special counts, i, 787. See note to form, ib. Answer in a

case to adjust liens, i, 788, 789.

ERROE—When it lies, ii, 1233. On the judgment of what court, ib.

From common pleas, ib. 1239. From district court, ib. 1239. May
lie on a judgment rendered, or final order made, ib. 1239. What
is a final order, ib. Supreme court, ii, 1239. IIow to proceed, ii,

1235. Undertaking, ib. When to be commenced, ii, 1236. Effect

of reversal, ii, 1237. Who not to give undertaking, ii, 1238. When
district court may affix a penalty on affirming, ii, 1238. What can

be reversed, ii, 1239. The judgment must be final, ib. What judg-

ments are final, ib. What orders final, ib. What the word "order"

embraces, ii, 1240. When exception to be noted, ii, 1241.

How supersedeas must be framed on error on justice judgment, ii,

1242. When it may be dismissed for want of proper parties, ib.

At what errors supreme court will look, ib.

The proceedings—What they shall be, ii, 1243. What the petition

must contain, ib. Summons ,when returnable, ib. When it shall

issue, ib. Who are necessary parties in error, ib.

Supersedeas—What the undertaking must contain, ii, 1244. When
the judgment is to convey land, ib. Where it directs a sale of

land, ib. Who to take it, ib. Who to approve sureties, ib. Order

may be made to issue execution notwithstanding a supersedeas, ii,

1246. Discussion of the provision, ib. When should the leave be
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granted, ib. Only when there is a clear case of no error, ib. Court

may order a stay of execution and when, ii, 1248.

Within what time it may be brought, ii, 1248. Time runs from the

day the judgment was rendered, ib. When the suit is deemed to

be commenced so as to defeat the limitation, ii, 1249.

For what a judgment may be reversed, ii, 1249. Not for certain

mistakes of clerk, ib. What is deemed a clerical error, ii, 1250.

Court must disregard any error or defect in pleadings or proceed-

ings, which do not affect the substantial rights of the adverse

party, ib. Error will not lie upon what is a matter of discretion, i,

318; ii, 972, 1250, 1255. Nor can it be reversed for an error in favor

of the plaintiff, ib. Nor for an error that does no injury, ib. So

a defective petition may be aided by the defect being supplied in

answer, ib. May be reversed as to one, and stand as to another, ii,

1251. Nor if the whole record shows a right judgment, ib. A
party can not complain of his own assumptions made on trial, ib.

Nor will court reverse simply on a variance, when no objection

was made below on that account, ib. When will reverse on review

of all the evidence, ii, 1252. If judgment is for more than is

claimed, ii, 1253. Court will look to whole record, ib. What will

be presumed, ii, 1254. When case on reversal must be remanded,

ib. As to the character of the instructions, ib. What is error in

a case for specific performance, ib. On a nonsuit, ib. When court

will render final judgment, ib. 1255.

Judgment—When reversed in whole or part, when court may pro-

ceed to final judgment, ib. Mandate, ii, 1256. What court below

shall do, ib. When district court shall add a penalty on affirma-

tion, ib.

Forms—Petition in error, ii, 1257. What record to be made a part

of it, ii, 1258. Errors in fact and of law can not be assigned at

same time, ib.

Answer—When necessary and when not, ib. Limitation must be

pleaded, i, 1259. Answer of limitation, ib. No error, ib. Release

of error; undertaking for money judgment, ib. Where it directs

a conveyance, ii, 1260. Where for recovery of land, ib. On error

to justice, ii, 1261.

Suggestion of diminution of record, ib.

Judgment of affirmance, ii, 1262, Of reversal, ib. The like specify-

ing the cause, ib. Reversal and final judgment, ii, 1263. Reversal

and cause remanded with instructions to overrule a demurrer, ib.

Procedendo on reversal, ib. Reversal in part and affirmance in part,

ii, 1264. Mandate to court below, ib. Mandate with procedendo, ii,

1265.

Error to same court—When it will lie and for what errors, ib. Note

on character of these errors, ii, 1266.

Misconduct of prevailing party, ib. What is misconduct, ib. Pro-
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ceeclings, how conducted, ii, 1267. Order to stay execution, ii, 1268.

Within what time to be prosecuted, ii, 1268.

Forms—Motion to vacate, ii, 1270. Notice of the same, ib. Petition

for vacation of a judgment, ii, 1271. Petition to vacate one entered

on a power of attorney, ii, 1272. Answer to the same, ii, 1273.

Judgment on a petition, ib. On a motion, ii, 1274. Judgment to

correct a mistake, ib. Injunction order, ib. Judgment when de-

fendant does not appear on a motion, ii, 1275. The same on peti-

tion, ib. •

EVIDENCE—Competency of witnesses—What persons competent, ii,

923. What persons not competent, ii, 925. Comment on statute,

ii, 926. When an attorney, clergyman, or priest may be examined
as to confidential communications, ib.

Means of producing witnesses, ii, 926. When may be compelled to

give testimony, ii, 927. May demand his fees when, ib. If he re-

fuses to be sworn or disobeys a subpena, ib. A refusal to attend,

the officer may attach him, ib. May be required to give bail to

attend when, ib. How punished for contempt, ii, 928. May be

imprisoned, ib. When -one imprisoned may be brought to testify,

ib. When a prisoner's deposition may be taken, and how, ib.

Shall be sworn, ii, 929.

Mode of taking testimony of witnesses—By affidavit, deposition, and
oral examination, ib. Affidavit defined, ib. Deposition defined,

ib. Oral examination described, ib. Depositions, see title Deposi-

tion.

Forms—Subpena for witnesses, ii, 941. Subpena duces tecum described

and when applicable, ib. What witness may be compelled to pro-

duce, ib. Oath of witness, ii, 948.

Notice of motion to inspect book.s, etc., ii, 956. Motion for that j^ur-

pose, ib. The practice stated, ii, 957-959. Order for inspection,

ii, 959.

EVICTION—Answer of by lessee, i, 681.

EXECUTION—Defined, ii, 1106. Three kinds named, ib. On what

judgment issued, ib. The various kinds defined, ib. 1107. When
execution can not issue after five years, ii, 1106.

Against property—What it is, ii, 1108. Must have seal of court, ib.

Two may be issued at same time into different counties, ib. Irreg-

ular, if second issued before return of first, ib. Not void, but

voidable by motion, ib. When levy on land, ib. Though irregular,

it justifies sheriff acting under it, ii, 1109. When it can issue, ib.

The issuing is a ministerial act, ib. Can not issue after the death

of defendant, ib. But issued in life of defendant and the execu-

tion has begun before the death of defendant, the officer may go

on and complete it, ib.

When to be returned, ii, 1110. No valid act can be done by the

officer after it has run out, ib. How an irregular execution may
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be avoided, ii, 1111. By motion, ib. If only one of several plaint-

iffs die, an execution may still issue, ib. If satisfaction has been

improperly entered, it may be set aside on motion, ib.

What may be taken on execution, ii, 1112. What may not be taken,

ib. 1113. Discussion of the exemption, ii, 1113-1116. Homestead

exemption, ib. Wife's property not a homestead, ib. What is a

homestead, ib.

When the lien attaches—On personal property from levy, ib. Lands

from first day of court when judgment is rendered, ib.

Proceedings on execution, ii, 1117. What is a levy, ib. 1118. Money

may be seized, but not sold, ib. Bank paper, treasury notes, and

the like, circulating as money, ii, 1118. When it is against several

what he may do, ii, 1119. Growing crops may be levied on, ib.

Leasehold estates for years are chattels liable to levy, ib. Notes

and choses in action can not be taken, ib.

What officer must do when he receives it—Must indorse the date of

it, ib. Indicate the hour and minute of its receipt, ib. The officer

may take delivery bond for goods levied on, ii, 1120. When for-

feited, ib.

Proceedings when property claimed by another—What he must do,

ii, 1120. When claimed on attachment, ii, 1121.

Sale of goods and chattels—Before sale, must give notice thereof, ii,

1122. How notice to be given, ib. If not sold, officer may so re-

turn, ib. Must sell in reasonable time after levy, ii, 1123. Effect

of a sale without notice to a bona fide buyer, ib. If plaintiff buys,

goods may be delivered without payment, ib. If other buyers do

not pay, may offer goods again, ib. Plaintiff may affirm sale, and

sheriff sue for the price, ib. Liability for loss of property, ii, 1123,

1124.

Proceedings on sale of real estate—Must have same appraised, ii,

1125, 1 130. Leave copy of it with clerk of court, ib. Then adver-

tise time and place of sale, ib. The effect if two-thirds of the val-

uation paying execution, ib. What property may be sold without

an appraisement, ib. When notice must be given, ii, 112G. Sale

to be confirmed by court, ib. Sale confirmed, officer selling to

make deed,'ib. Need not give notice, till party advance the pay,

ii, 1127. Where sales of land must be made, ib. When officer

receives more than one execution, what party may require, ib.

Succeeding sheriff may make deeds on order of court,. ib. If sur-

plus on sale, to whom paid, ib. Lien of judgments between each

other after one year, ii, 1129. If judgment reversed, not to affect

or defeat title made, ib. Entry as to surety, ib. The law stated,

ii, 1130. As to description of land, ib. The levy is on land, ii,

1131. Equitable interest in land can not be levied on, ib. Pos-

sessory title, ib. Appraisement, ib. Advertisement, ib. 1133. How

sale must be made, ib. Motion to confirm, ii, 1132. Eeversal, its
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effect on title taken by plaintiff, ib. Debtor can not between sale

and confirmation do acts to impair the rights of purchasei".

Proceedings in aid of execution—General remarks on the sections.

ii, 11 35-11 40. The law stated and cases cited, ib. Provisions of

the code, ii, 1146-1149.

Proceedings in execution against the person—Sections of the code,

ii, 1150, 1151.

Execution for delivery of real property, ii, 1152. Duties of sheriff, ib.

Execution by attachment, ii, 1152. When can issue, ib.

Execution on judgment of justice of peace, ii, 1153. To be filed in

clerk's oflfice, and execution issue as on judgment in court, ib.

1154.

Forms—Orders of sale to master commissioner in an equity case, ii,

1155. Where several sums are found due to different parties, ii,

1156. Like order to sheriff, ib.

Forms of executions, etc.—For execution of property on judgment
of common pleas, ii, 1157. Indorsements thereon, ii, 1158. One
against principal and surety, ii, 1159. To be returned in sixty

days, ib. Returns—one on mandate from district court, ii, 1160.

Sheriff's indorsement and return thereon, ii, 1161. No goods, ii,

1162. Additional levy, ii, 1163. Additional levy after a sale, ib.

Goods and chattels not sold, ib. Lands not sold, ib. Where there

are principal and surety in the execution, ib. Vendi, ii, 1164,

Clause for additional levy, ib. Additional levy on vendi., ii, 1165.

Notice of sale of goods and chattels by sheriff, ii, 1165. The hour

should be stated, ib. Of a sale of real estate by sheriff, ii, 1166.

Motion to set aside a sale on execution, ii, 1166. Order of court

thereon, ii, 1167.

Confirmation of a sale, ib. Sheriff's deed thereon, ib.

In aid of execution—Forms—Motion before a judge for examina-

tion of a party on a return of an execution " no goods or lands," ii,

1169. Order of examination, ib. Examination before a judge or

referee, ii, 1170.

Motion to examine debtor under section 460—The law stated, ib.

Heading of affidavits taken, ii, 1173. An arrest may be ordered, ii,

1173. Order for examination, ii, 1174. Ordef of arrest for an

examination, ib. Proceedings on examination, ii, 1175. Entry

of appearance and trial, and order of discharge, ib. Entry of

appearance and order for further examination, ib. Report of

referee, ii, 1176, Certificate of judge to depositions taken on such

examination, ii, 1177. Appointment of a receiver, ib. Minutes

to be kept by judge, ii, 1178. Certificate thereto, ib.

Proceedings against debtors of the execution debtor, ii, 1178. How
many remedies, ii, 1179.

Capias on a judgment, ii, 1180.

For the possession of land and collection of money, ib.
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When an execution may issue on leave notwithstanding a supersedeas

on error, ii, 1246.

EXECUTORS. See ADsrmsTRATORs.

FALSE IMPRISONMENT—Petition for, i, 581, 582.

FALSE REPRESENTATION. See Petitioxs in Tort and Denials.

FEIGNED ISSUES—No feigned issues under the code. What was such
an issue, i, 5.

FENCES—Answer of a defect of, and when avoidable, i, 701.

FLOWING WATER—For raising back-water, i, 483. For continuance, i,

484. For flowing land and ford, i, 484. For diverting water to one
below, i, 485.

FORBEARANCE—Petitions—To pay for forbearance of defendant, i,

422. For forbearance to a third person, ib.

FORM OF CIVIL ACTION—The effect of the code is abolishing forms
of action, and distinction between law and equity, i, 2, 3. The
code does not change principles, but forms only. Rights are not
changed, nor created by the code. A state of facts which could
sustain an action at law or a bill in chancery before the code, will

now, in all cases, sustain a civil action, i, 4.

FRAUD—Petition on fraud in sale of a horse, i, 530. On exchange of a

horse, ib. On selling coal, i, 531. On selling land, ib. For falsely

representing a person to be worthy of credit, i, 532.

GARNISHEE—Affidavit of garnishment, ii,*869. Notice to him, ii, 870.

Answer -of garnishee, ii, 873. Law, ib. Attachment against gar-

nishee for not appearing and answering, ii, 874. Order on him to

deliver property, ib. Attachment for refusal, ii, 875. Order to

pay money, ib. Order to give security for property for debt, ib.

Undertaking in such a case, ib. Order to deliver in discharge of

undertaking, ii, 876. Order on non-delivery, ib. Citation v. gar-

nishee, why judgment should not be rendered against him, ib.

Judgment v. garnishee, ii, 877. Petition v. garnishee for not pay-

ing over money, or for a false answer, ii, 880. Proceedings thereon,

ii, 881.

Goods sold and delivered. See Common Counts.

GUARANTIES—Petitions—To payment of goods sold to another, i, 429.

Law of, stated, i, 430.

GUARDIAN TO THE ACTION—His duty in answering, i, 168.

HUSBAND AND WIFE—How to sue, i, 51. Petition by for injury to

wife, i, 580. By husband alone for loss of services, etc., of wife, ib.

HEIRS UNKNOWN—How to be made parties, i, 86.

INDEFINITE MATTER—i, 336-341. Forms, i, 341, 342.

INFANTS—How served with process, i, 77. Appearance, how perfected,

i, 91. Answer of infancy, i, 649. When reservation must be made
in a decree, ii, 1077. The remedy to vacate a decree after coming

of age, ib. Must be within a year thereafter, ib.

VOL. II—40
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INJUNCTIONS—May still be granted, i, 193, 215, 216.

When granted under the code, ii, 882. See note, ib. The law as to

when granted, ii, 883. For a nuisance, ii, 884. For waste, ii, 885.

To prevent the collection of a tax, ib. To stop publication of a

paper, ii, 886. To restrain proceedings in another case, ib. What
is required, ib.

Where in another action an equitable defense has been pleaded, in-

junction is not granted, ib. When court will restrain an action

for damage, ib. When not granted where penalty is fixed for vio-

lation of contract, ii, 887. Trade-marks, ib. To restore running

water, ib. To restrain use of a name, ib. To restrain lot-owner

from building within eight feet of the street, when there has been

a dedication thereof, ib. To restrain lessee from breach of cov-

enant, ii, 888. To restrain interference of railway with private

rights, ib. To restrain fraudulent disposition of property during

litigation, ib. To restrain trustees of an insolvent corporation

from allowing certain creditors to obtain j^references, ib. To re-

strain publication of private letters by person addressed or a

stranger, ib. To protect an invention, ib.

When it may be granted, ib. Petition may be affidavit where it is

positively sworn to, ib. Law stated, ii, 888-890. Notice when re-

quired, ii, 890. Order of an injunction, to whom addressed, ib.

Undertaking, ii, 891. Breach of an injunction, how punished, ib.

Fined, ib. Motion for additional security, ii, 892. What can be

read on a motion to dissolve, ii, 893. The grounds for dissolving

an injunction, ii, 894. Former practice as to dissolving injunctions,

ii, 895. Motion to dissolve may be made at any time before trial,

ii, 896.

Injunction on filing an answer by defendant, ib.

Forms—Affidavit in support of a petition for an injunction, ii, 897.

See note, ib. Application for, ii, 898. Order granting it out of

court, ib. A second form, ib. Entry in court, ii, 899. Under-

taking, ib. Order of injunction, ii, 900. When the order is to be

issued, ib. Affidavit for attachment, ib. Notice of an application

for an attachment, ii, 901. Affidavit of service, ib. Order of at-

tachment made in court, ib. Order issued by a judge at cham-

ber.s, ii, 902. Judgment on attachment, ii, 902. Undertaking

thereon, ii, 903. Notice by defendant to plaintiff for further se-

curity, ib. Motion for further security, ib. Order on hearing

thereof, ii, 904, Notice to vacate an injunction, ib. Motion to

discharge or modify an injunction, ib. Orders on hearing thereof,

ii, 905.

Final judgments—Injunction dissolved and action dismissed, ib.

Injunction made perpetual, ii, 906. As to what the judgment
must state, ib. Injunction against obstructing a street by a build-

ing, ii, 907. To deliver up notes, ib.

Injunction order on error in same court, ii, 1274.
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INNKEEPER—Petition for loss of goods against, i, 526. For refusing to

receive a guest, i, 614. For law, see note, ib.

INSANE—How to be made defendants, i, 92, 93.

INSPECTION OF PAPERS, ETC.—ii, 1224. When either party may
require examination of papers in possession of the other, ib. How-
it shall be obtained, ib. When order may be made, ii, 1225.

Forms—Notice requesting inspection, ii, 1226. Petition for an or-

der to inspect, ii, 1227. Order for inspection, ib.

INTEREST—How to be calculated, i, 396. On a note payable on de-

mand, ib. When no time is stated in note for payment, ib. In-

terest is to be calculated by law where the note is made payable,

i, 397, Where note states a rate of interest highef than general

rate allowed by law, and is made payable at a specified time, after

due it draws only the lower rate, i, 397, 398. How calculated

against garnishee, ii, 881.

INTERROGATORIES—May be attached to pleadings, i, 268. Must be
pertinent to the party's claim or defense, ib.

INTOXICATING LIQUORS—Sale of—Forms for actions against seller,

i, 588-593. For law, see note, i, 593.

IRRELEVANT MATTER—How got rid of, i, 264, 265.

ISSUE—What is an issue, ii, 959. Defined, ib. ©n what averments it

arises, ib. Issue of law and of facts, ii, 960. Common law defini-

tion, ib. On petition or material new matter in answer, ib. The
effect of code on answers in equity cases, ib.

JOINDER OF ACTIONS—What actions may be joined, i, 96, 97. Of
actions, of legal and equitable, i, 98, 99. Of an action to correct a
mistake and obtain relief on action so corrected, i, 100. This is

equitable jurisdiction, ib. A court of equity having acquired

jurisdiction for one purpose, as to correct a mistake, will go on and
render such a decree as the corrected contract requires, i, 100-103.

This not a question of joinder of action ; it is a suit in equity,

i, 102. To join legal and equitable, i, 104.

Where the transaction is connected with the same subject of action,

i, 105-107.

Contracts express or implied may be united, i, 108.

Injuries with or without force to person or property, i, 109.

Injuries to character, slander, and malicious prosecution may- be
joined, ib.

Claims to recover personal property with or without damages for

withholding thereof, i, 110.

Claims to recover real property, with or without damages, for with-

holding thereof, and rents and profits of same, i, 111.

Claims against a trustee by virtue of contract or by operation of law,

i, 111.

Eftect of non-joinder, i. 111.

JUDGMENTS—Petitions—On a domestic judgment, i, 438. On a judg-

ment of another state, ib. Judgments in replevin, ii, 832-835.
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Effect of judgment in attachment, where there is no service, ii,

859-864. Judgment v. garnishee and sureties, ii, 877. Against de-

fendant in attachment on notice and default, ii, 879. On an attach-

-ment in an injunction case, ii, 902. Judgments in cases for injunc-

tions, ii, 905-907.

Judgments generally—What is a judgment, ii, 1054. The distinction

between an interlocutory order and a final judgment, ib. What is

an interlocutory judgment or order, ib. Cases cited and stated, ii,

1054-1057. When it may be entered, ii, 1056.

How to be entered, ii, 1057. This section explained and cases cited,

ii, 1057-1070. The meaning of section allowing several or joint

judgments and against same in favor of others, ib. See the whole
note for a statement of the cases.

When actions may be dismissed without prejudice, ii, 1070. When
on merits, ib. Can plaintiff dismiss and when, ib. 1072. Decree
on creditor's bill, ii, 1069. Where parties are several, ii, 1071.

When counter-claim or set-ofF, ii, 1072.

On mortgage, ii, 1073. How decree to be entered, ib.

Decree for conveyance, its operation, ii, 1075.

Manner of giving and entering judgment, ii, 1076. The law stated

in note, ib. In case set-off or counter-claim exceed claim of the

plaintiff, ii, 1077. Grounds of relief must be found in the plead-

ings, ib.

Reservation in favor of minors when necessary, ib. The law

stated, ib.

Forms—Judgment on default for a sum certain, ii, 1079. The same
where damages have to be assessed, ib. Judgment on a verdict, ib.

For defendant for costs, ii, 1080. On nonsuit, ib. On voluntary

nonsuit, ib. Dismission by the court, ib. Same for want of par-

ties, ii, 1081. For not making other parties, ib. For failure to

prosecute other parties, ib. On confession, ib. Confession by at-

torney, ii, 1082. Who can not make a power to confess, ib. Judg-
ment confessed without pleadings, ii, 1083. Confession on warrant,

ib. Statement of the law on confessions, ii, 1083. What the rec-

ord must state, ii, 1084, 1085.

On note and mortgage, where personal judgment is prayed for, ii,

1086. Statement of the law and practice, ii, 1087. On mortgage
alone, ii, 1088. When there is a reference to state an account of

amount due, ib. When there is an answer and no personal judg-

ment, ii, 1089. Decree for specific performance, ii, 1090. Decree
by default on a petition for an account, ib. Trial and decree on
answer in a like case, ii, 1091. Judgment on confirmation of mas-
ter's report, ib. Motion to set aside a master's report, ii, 1092.

Hearing on said motion and overruling same, ib. Order vacating

report, ib. 1093. Finding on petition and answer after trial, ib.
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On creditor's bill to set aside a deed for fraud, ib. Decree for per-
petual injunction and conveyance of real estate, ii, 1094.

Decree adjusting liens on petition and answers, and an order of sale,

ii, 1095. Some remarks on the case under code, ib. 1096. General
finding on answer, ii, 1097. Same on answer by one and default
by others, ib. General finding on answer setting up new matter,
ib. General finding for defendant and judgment for costs, ii, 1088.

Finding on parol contract for land with an averment of part-

performance, ib. How finding must be, ib. Finding on answer of
a stated account, ii, 1099.

Kevivor of judgment and the making of new parties, ii, 1185. Re-
vivor of dormant judgments, ii, 1186. The law stated, ii, 1187,

1188.

Forms for such revivors, ii, 1190.

Judgments in real actions, ii, 1221. Judgments on error, ii, 1262-

1265. Judgments on error in same court, ii, 1273-1275.

JURISDICTION—Of courts, i, 112. When acquired in attachment,
ii, 858.

JURY—When party entitled to a trial by jury, ii, 962. In case on a note
and mortgage asking a personal judgment, ii, 963. As to justices

$300 jurisdiction, ii, 965, 966. How many men make a jury, ii, 966,

967. Jury may have a view, ii, 983. When to be discharged,

ii, 984.

JUSTICE OF PEACE—Petition against for neglecting to issue execu-
tions, i, 587.

LANDLORD AND TENANT—Denials in action by, i, 637.

LARCENY—Answer of in slander, i, 713.

LAW—The code does not afiect either the common or equity law, i, 3, 4.

LEASES—Petitions on, i, 443. Covenant to pay rent, i, 444. Assign-

ment of term, i, 445. Surrender of term, ib. To pay extra insu-

rance, i, 446.

Defenses

—

JSIon demisit, i, 681. Nil hahuit, ib. No rent in arrear, ib.

Eviction of part, i, 682. Assignment of term, i, 683.

LIBEL AND SLANDER—How to plead a justification, i, 255-258. Pe-

tition for libel, i, 490. For libel of one in his profession, i, 491.

See note to same, ib. For verbal slander for calling one a thief, i,

492. For slander on charge of perjury, ib. For criminal conver-

sation, i, 493. For debauching a daughter, i, 493.

LICENSE—Plea of, i, 710. See cases in note, ib.

LIEN—Of vendor on land sold, i, 744. Petition to enforce lien, i, 743.

LIMITATIONS—Statute of, i, 6. Civil .actions can only be brought

within a certain time after the cause of action accrued—Limita-

tion as to real property, i, 6. A fence inclosing a portion of a laid-

out road not needed then for use, is not adverse. Where a house

is built over onto what is the street, is adverse possession, i, 7. So
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where adjoining owners fence up to a fixed line and occupy to it,

the possession of each is adverse and the statute will run, i, 7.

Actions other than for recovery of real property, i, 7. What is

barred in fifteen years ; an action on a specialty, or any agreement,
contract, or promise in writing. A recognizance for stay of execu-

tion is a specialty, ib. So is the judgment of a justice of the

peace in another state, ib. A judgment by a court of this state is

not a specialty, i, 8.

Actions within six years, i, 8. An action for subrogation is barred
in six years, where the cause of action is for money paid by surety

for principal or by a co-surety. Where the statute bars a legal

remedy, a petition in equity is barred. Where there is a remedy
at law and one in equity, if the action at law is barred, so is the
petition in equity. When the aid of equity is invoked in aid of

a legal right, if the legal right is barred, so is the equitable remedy
in aid of the legal right, i, 9. The action for purchase money is

barred in six years on a conveyance of real estate without any
written promise to pay, and so is a bill in such a case to enforce a
vendor's lien, i, 9, 10. When equitable remedies are barred, 1,

11, 12.

What actions are barred in four years, i, 13.

What actions are barred in one year—An action against an officer on
his bond, how limited. If barred as an action against the officer,

it is barred as against his sureties on bond, i, 13, 14. As to fees

belonging to county received by sheriff, the action is barred in ten
years. So an action for specific performance.

An action for relief not before provided for, is barred in ten years.

Exceptions in the statute in favor of infants, etc., i, 14.

When an action is deemed commenced so as to defeat the bar, i, 15.

What is the effect of being out of the state, ib. What return will

set the statute running, ib.

As to causes of action arising in another state, i, 16. The effect of

the statute on causes existing at the date of its taking effect,

1,17.

The effect of a part payment under the code, ib. When it will avoid

the bar of the statute, i, 18, 19. Payments by assignees of in-

solvents, etc., i, 19, 20. A promise to pay must be in writing,

i, 16.

MALICIOUS PROSECUTION—Petition for a malicious prosecution, i,

486. For malicious arrest under a warrant, i, 487. For i^rocuring

plaintiff to be indicted, i, 489. For law, see note, i, 490. For pros-

ecuting one in bankruptcy, i, 603. For the malicious prosecution

of a civil action, i, 610. See note, i, 609.

MANDAMUS—When it may be issued, ii, 1304. The character of the

writ, ib. The sections of the code, ii, 1304-1306.
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The nature of the writ—Its object is to compel inferior tribunals to

perform the duties required of them by law, ib. 1306. Where
there is no other specific remedy, ib.

The causes for which granted, ib. Various cases stated where it is

applicable, ii, 1307. To compel one to do an act the law enjoins

him to do, ib. To restore a person to an office from which illegally

removed, ib.

The writ—What it must recite and what it must contain, ii, 1308.

The return—Must show a legal justification for refusing to do the act

commanded, ii, 1309. Issue may be taken on the truth of the

return, ib. No reply is needed or allowed, ib.

Damages—What, ii, 1310.

Forms—Petition for a mandamus, ib. Affidavit to same, ii, 1312.

Another form, ii, 1313. Notice of the application, ii, 1314. Order

of court thereon, ib. The writ, ii, 1315. Answer, ii, 1316. Must

be sworn to, ib.

MARRIED WOMEN—How to sue, i, 51. See note, ib. How to defend,

i, 90. Plea of coverture, i, 646-650.

MASTER COMMISSIONER—How appointed, ii, llOO.. Must give bond

and be sworn, ib- '> •'

Powers of—To convey real estate, ii, 1101/ .^hen to convey, ib.

Reference to master, ii, 1102. Has all ^i^^'ers as under old prac-

tice, ib.

Forms—Appointment, ib. Undertaking, ii, 1103. Deed by master

commissioner, an order of court, ii, 1103. Deed by same on a sale

made by him, ii, 1104. Reference to take testimony and report

it with his findings thereon, ii, 1105. Note thereon, ib. Reference

to take testimony and report on certain facts, ii, 1106.

Form for orders of sale to master commissioner, ii, 1155-1157.

MASTER AND SERVANT—For debauching a daughter, i, 493. Loss

of service the gist of action, i, 494. Enticing away an apprentice,

i, 494.

MISCELLANEOUS PROVISION.S—ii, 1284. Who may affirm, ib. Per-

son taking security may swear party, ib. Surety must be a resi-

dent of this state and be worth double the sum to be secured, ib.

Misjoinder—W^hatis, i, 150. How advantage to be taken of it, ib. The

etiect of a demurrer for misjoinder if sustained, i, 162.

MISTAKE—Action to correct mistake in an agreement and for relief

may be joined, i, 100-103. It is a suit in equity, ib. When mis-

takes in records of court may be amended or corrected, i, 327, 328.

MORTGAGE—Forms for petitions on mortgages and the law thereon,

i, 722-738. See equity forms. Mortgage on personal property,

ii, 828.

MOTION—Its nature, ii, 1228. Defined, ib. Notice of a motion, ib.

Reasonable time of notice, ib. The law, ib. How served, ii, 1229.
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When notice not necessary, ii, 1230. Distinction between order

and motion, ib. When motions proper; to make a petition cer-

tain, i, 151. Where causes of action or defenses not numbered, ib.

Uncertainty, ib. When names represent no one, i, 153. Where
plaintiff is a corporation, but does not aver it, ib. Duplicity

reached by motion, i, 159. To strike out an immaterial denial, i, 176,

177. Strike out redundant matter, i, 264, 332-335. To strike out

pleading not verified, i, 276. To vacate an arrest, ii, 802. For

further security in an injunction case, ii, 903. Motion to discharge

or modify an injunction, ii, 904.

Motion for a receiver, ii, 918.

Motion for a commission to take depositions, ii, 953.

Motion to insjject books, etc., ii, 956.

To set aside report of a master, ii, 1092.

To set aside a sale on execution, ii, 1166.

To examine judgment debtors in aid of execution, ii, 1170, 1171.

Law stated, ib.

To vacate a judgment, ii, 1270.

For additional security for costs, ii, 1297. For security for costs, ib.

NEGLIGENCE—For the law on this subject, see the following notes:

i, 479, 480, 481-483, 496, 499-501, 505, 508, 510, 512-514, 534, 539,

541, 543, 545, 547-550, 553, 555, 557, 559, 563, 564, 566, 567, 569.

Forms of petitions—For keeping hole open, whereby plaintiff fell

into it, i, 479. For leaving hole near highway, 539. For leaving

an opening in store, through which plaintiff fell, i, 542. For leav-

ing hatch open in a vessel, i, 554. Leaving ditch, i, 480.

Mining—For negligently mining under plaintiff's building, whereby

ground sank and building injured, i, 481. For breaking of sewer

to injury of plaintiff, i, 482, 544.

For careless driving, i, 495. For negligence in driving carriage,

i, 533.

Sewers, i, 482. Flowing water in adjoining lot, i, 482, 535, 569.

Passengers—For not carrying safely, i, 497. For killing a person,

1, 497. For killing brakeman, i, 498. For injuring passenger,

i, 503. For injury by collision of a passenger on one train by care-

lessness of men on other, i, 504. For injury to one not on train, ib.

For expelling a passenger from train, i, 506. For negligence re-

sulting in a collision, i, 540. Injury from another car standing on

track, i, 564. Mail agent injured, i, 516, By defective station,

i, 501. Street railroad, i, 502.

Co-servants—By carelessness of co-servant on another train, i, 504.

For injury to engineer, i, 511. For injury by using condemned

locomotive, i, 514.

Navigation—For carelessness in navigating steamboats, ships, etc.,

i, 534 For negligsnce in a collision, i, 540.
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Common carrier—For loss of baggage, i, 508, 509, 521. For not deliv-

ering freight or baggage, i, 524. Against carrier by water, i, 525.

For negligence in carrying animals, i, 560.

Attorney, agent, etc.—Against an attorney for, i, 527. Against sur-

geon, ib. Against patent agent, i, 567.

Bailee, i, 528. For not taking care of goods without reward, i, 529.

Other cases—For selling morphine for quinine, i, 499. For selling a
defective gun whereby one was injured by it, i, 546. For carelessly

killing a fettered ass, i, 550. For allowing water from a road to

flow into a mine, i, 552. For putting diseased sheep in a field

whereby other sheep caught infection, i, 565. Against officer for

losing goods levied on, i, 571. Against innkeeper, i, 526.

See also forms referred to under head of Torts.

NEW MATTER—What is new matter in an answer, i, 187. How to be
stated, i, 184, 244.

NEW TRIAL—When granted, ii, 1038.

1. Irregularity in the proceedings of the court, jury, referee, or pre-

vailing party, or any order of the court, referee, or abuse of discre-

tion, by which the party was prevented from having a fair trial, ii,

1039.

2. Misconduct of prevailing party—What is such misconduct, ib.

Any attempt to influence the jury, ib.

Misconduct of jury, ib. What is misconduct, ib. The cases stated

and discussed, ii, 1039-1042. When affidavits of jurors may be re-

ceived, ii, 1042.

3. Accident or surprise, ii, 1042. What is surprise discussed, ib-

1043.

4. Excessive damages, ii, 1043.

5. Error in the amount found on contract, ib,

6. Verdict against weight of evidence, ib. Must be clearly so to jus-

tify court in setting it aside, ib. Not because court might have
found difierently, ib. So when verdict contrary to law, ib. When
jury may reasonably have been misled by charge, ii, 1044.

7. Newly discovered evidence, ii, 1045. What the character of the

new evidence must be, ib. It must not be merely cumulative, ib.

There must have been due diligence to find it before ti-ial, ib.

8. Error in law occurring at the trial and excepted to by the party

making application, ii, 1046. The law stated, ib.

9. When new trial shall not be granted, ii, 1047.

When the motion must be made, ib. Within three days after the
rendition of verdict, ib. Must be on written motion, stating

grounds for it, ib.

When the grounds are discovered after the term, ii, 1048. How to

proceed, ib. This is substituted for bill in chancery, ib. The law

in chancery stated, ib. What the petition must state, ib. 1049.

Forms—Motion for a new trial, ii, 1050. Journal entry of it, ii, 1051.
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Entry granting new trial, ib. Petition for a new trial on evidence
discovered after term, ib. Entry of hearing and reversal, ii, 1053.

Briefer entiy, ib.

NOTICE—To dissolve attachment, ii, 878. When required to obtain an
injunction, ii, 890. On an application for an attachment for viola-

ting an injunction, ii, 901. By defendant to plaintiff for further

surety in an injunction case, ii, 903. To vacate an injunction, ii,

904.

Notice of application for a receiver, ii, 918.

Notice to take depositions, ii, 950. Notice of a motion for a commis-
sion to take depositions, ii, 953.

Notice of motion to inspect books, etc., ii, 956.

SheriflF's notices of sale of personal and of real estate, ii, 1165, 1166.

Eequesting inspection of papers, books, etc., ii, 1226.

Form of notice, ii, 1232. Affidavit of service, ib.

Notice of a motion to vacate a judgment, ii, 1270.

Of motions for security for costs, ii, 1298. Of motion for judgment
against surety for costs, ii, 1299.

NUISANCE—When injunction granted to abate it, ii, 884.

OATH—Of witness, ii, 948. Who may administer oaths, ii, 1284. When
affirmation may be taken for oath, ib.

OCCUPYING CLAIMANT—ii, 1222. Application for, ii, 1222. Order to

sheriff, ii, 1223. His return, ib. Verdict of the jury, ii, 1224.

OFFER TO CONFESS A JUDGMENT—ii, 1279. When it may be done
and how, ib.

OFFICIAL SECURITIES—How to be sued, ii, 1281.

ORDERS—In attachment, ii, 872. Order of a release in court of an at-

tachment, ib. To deliver property by garnishee, ii, 874. Orders v.

garnishee in attachment, ii, 875-877. For an injunction, ii, 890.

Orders on hearing of motions to discharge or modify an injunction,

ii, 905. Order appointing a receiver, ii, 919. Order on sheriff to

take property or money not handed over to receiver, ii, 920. Order

on hearing an attachment relating to receivers, ii, 921. Order to a

receiver to sue, ii, 922. Order to receiver to pay costs, ii, 923.

Order appointing commissioner to take depositions, ii, 954. Order

for inspection of books, etc., ii, 959. Order of sale issued to master

commissioner for sale of land, ii, 1155. Same where several sums
are found owing to different parties, ib. Order in like case to

sheriff, ii, 1156. Where money to be brought into court, ib. Re-

turn on such order, ii, 1157. Order on motion to confirm a sale, ii,

1167. Order to examine a judgment debtor, ii, 1169. Order of

examination, ii, 1174. Order of arrest for such an examination, ib.

Orders in proceedings to revive judgments and actions and make
new parties, ii, 1189-1193. To sheriff under occupying claimant

law, ii, 1223. For the inspection of papers, documents, etc., ii,

1227.
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Distinction between a motion and an order, ii, 1230, 1231. Orders

made out of court to be forthwith filed with clerk, ib. Entered at

once on journal, ib. Note on this provision, ii, 1232.

What is a final order, ii, 1233. To give security or additional secu-

rity for costs, ii, 1298. Order for mandamus to issue, ii, 1314.

PARTIES—Who must be plaintiff or plaintiflfs, i, 21. Who a trustee of

an express trust, ib. 22-24. This clause as to trustees includes all

persons, who, acting on behalf of a third party, enter into contract

with another, either in his individual name without description or

in his own name for the benefit of another, i, 24-26. When con-

tract was made in the name of a person, i, 27.

When there has been an assignment—The meaning of the words,

"a person with whom or in whose name a contract is made for the

benefit of another," i, 27-29. A person authorized by statute to sue,

i, 29. How officers may be sued, i, 29. The efiect of code on ne-

gotiability of bill, notes, etc., i, 30.

Assignee—What may be assigned, i, 30, 31. A right of action for

conversion of property is assignable, i, 30, 31. Damages sustained

by freighter to goods in hands of common carrier is also assignable,

i, 31. Assignment of an equitable right, i, 32, 33. Bona fide as-

signees, i, 33, 34. Actions ex delicto, where the wrong-doer acquired

no gain, though the other party had sufi"ered a loss, are not assign-

able, i, 34, 35. Personal actions not assignable, i, 35. Real party

in interest refers rather to choses in action, which have been as-

signed, i, 35, 36. The form of the assignment and its effect, i, 36.

When the assignee is a trustee and can sue, i, 36-38. Assignee of

a judgment may sue, i, 39, 40.

As to the number of plaintiffs, i, 43. Code does not seem to change

the common law, ib. 44. As to equitable actions, i, 44, 45 ; i, 45, 46.

When there are many parties a few may sue, i, 46, 47. When one

may sue on behalf of himself and others, i, 47-51.

When married women may sue, i, 51-53. No next friend required,

nor need husband be joined, i, 51-55. What is separate property,

i, 51-55.

When infants may sue and how, i, 56, 57.

Defendants—Who must be, i, 56-60. The person against whom a

legal right of action exists must be made defendants, ib. Parties

on bills and notes, whether as makers or indorsers, may be joined

as defendants, i, 56-60. In cases in equity all persons interested in

the subject-matter of the suit, and all persons against whom relief

is sought, must be made defendants, i, 56.

Infant defendants, how to appear, i, 60, 61.

PARTNERSHIP—Forms for suing in partnership name, i, 349, 350. What
averments necessary, ib. Petition for an account, i, 755, 756.

PARTITION—When it may be obtained under the statute, ii, 1347. The

partition looks to the possession, and not to title, ib. When can
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not be a partition of a reversion, while the life estate exists, ib-

Nor can it be, when the land is held adversely, ib. 1349. Nor by-

one out of possession, ib. It can only be by and between parties

holding as tenants in common, ib. Partition may also be had in

chancery, and in Ohio by petition under the code, as an equitable

action, ib. 1348.

How service is obtained, ii, 1348. Guardians may act for their wards, ib.

Forms—Petition for partition, ii, 1351. Form of notice, ii, 1352.

When to be published, ib. Affidavit of publication, ib. Affidavit

of a personal service, ib. Order of partition, ii, 1353. When
dower is to be assigned, ib. Writ of partition, ii, 1354. Eeport of

commissioners, ib. Valuation when it can not be divided, ii, 1355.

Confirmation of a partition, ib. Entry of an election to take at

valuation, ii, 1356. Sheriff's deed on such election, ib. Order of

sale on a valuation, ii, 1357. Terms of sale, ib. Confirmation of

sale, ii, 1358. For sheriff's return of sale, see sales on execution,

ii, 1160. Sheriff's deed, ib.

PETITION—What it must contain, 1, 114, 115. Code gives same rule for

both law and equity, ib. Facts, not evidence, to be stated, i, 115,

116. The manner in which facts are to be stated in relation to

suits at law and in equity, i, 114-117. The statement can not be
same in the two classes of actions, ib. In equity cases, petition

contains only the stating part of a bill in equity, i, 117. When
general pleading allowed, ib. How fraud is to be plead, ib. Dec-
laration defined, and what is fact and what evidence, i, 119. Gen-
eral statements, when allowable, i, 118, 119. Uncertainty, i, 121,

122. Time, when to be averred, i, 121, 122.

The difference in pleading between cases depending on legal and
equitable rights, i, 122, 123. The rule as to legal remedies, ib. 123,

124. As to right to use the common counts, i, 123.

Need not set out special law, i, 126, 127. Inducement when necessary
to be plead in slander and libel, i, 127.

Petition on section 122, for short pleading, i, 124, 133. What must
be stated in such a petition, ib.

Conditions, how pleaded, i, 133, 134.

Equity petition, i, 137-141. Where subject is discussed and cases
cited, ib.

Several counts, i, 134.

Prayer or demand for relief, i, 142-144.

Several causes of action, how stated, i, 134-136, 144-146.

Supplemental petitions, their nature, and when and how allowed to
be filed, i, 283-296.

Against garnishee for not paying money, or for a false answer, ii, 881.
To make a party not served a party to the judgment, ii, 1191. Pe-
tition to revive dormant judgment, ii, 1193.

To quiet title, ii, 1218. To recover real estate, ib.
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For the inspection of papers, documents, etc., ii, 1227.

In error, ii, 1257.

To vacate judgments in same court, ii, 1271, 1272.

Petition for a mandamus, ii, 1310.

Contracts, petitions on—For not marrying on request, i, 431. For

marrying another, ib. On promise to marry in a reasonable

time, ib.

On promises to serve and employ—For not receiving one hired, i, 422.

On special promises or contracts—Against one for neglect in giving

notice of non-payment of a bill, etc., i, 450. See note to same, i,

451. On a contract to employ an attorney, ib. Special count for

same, i, 452. See note to same for law, i, 453, 454. On stock calls

by a corporation, i, 454. As to law on same, see note, i, 455. On
special promise to sell, i, 456. See note to same, ib. Against re-

siduary legatee who has given bonds to pay debts, i, 457. On a

special contract to pay freight, i, 459. See note to form, i, 460, 461,

For dismissing a corresponden-t contrary to agreement, i, 461. On
contract where breach occurs before the day of execution, i, 462. On
a promise to marry on refusal before day agreed, i, 464. The law

governing the right in certain cases before the day fixed to execute

the same, i, 464-466. On a second trial undertaking, i, 469. On
an appeal bond, i, 470. Against railroad company on a special

agreement, i, 471, 472. On a special agreement to deliver sheep, i,

472. On coupons separate from bonds, i, 473. The law on subject

stated, i, 474. On sheriff's bond, i, 611-613.

For torts, see Torts.

In equity, see Equity.

Forms of petitions—Beginnings of petitions, names of parties, etc., i,

345. By parties; partners v. partners, ib. By infants, ib. By and

against executors and administrators, i, 346. Administrator with

will annexed, ib. Surviving partner must sue, i, 346, 347. By and

against corporations, i, 347. The law on the subject, ib. One
against a corporation, ib. One corporation v. another corporation.

The distinction between corpoi-ations organized under special or

general laws, ib. Partnership, where sued by name or when it

sues by name, i, 349, 350. Forms for partnership, ib. Surviving

partner v. same, ib.

PLEADlNGr—What pleadings may be necessary, i, 114. Petition, an-

swer, reply, and demurrers to each of them, ib. What the petition

must contain, i, 115. As to venue, ib. Facts not evidence must be

stated in all pleadings, i, 115, 122, 123. How facts in cases at law

and in equity are to be stated, i, 115-117. Covin, how to be stated,

ib. General pleading, when allowable, i, 118, 119. How to ascer-

tain what is fact and what evidence, i, 119. The effect of code on
pleading, i, 118-120. Uncertainty in pleading, when and how to

be taken advantage of, i, 121, 122. As to use of common counts,
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i, 123, 124. Rule as to legal and equitable rights, i, 120-124, 139.

How to plead in cases resting on equitable principles, i, 124, 125.

Presumptions of law or fact not to be averred, i, 125, 126.

As to pleading special law, i, 126, 127. Never necessary in Ohio, as

court takes judicial notice of special and local laws as well as of

general ones, ib.

In slander need not set out matters which mitigate damages, i, 127.

Inducement when necessary, i, 127.

Short pleading under section 122, its nature, i, 124-133. The de-

cision on that section^ ib.

Pleading conditions, i, 133, 134.

Several counts, i, 134-136. How stated, i, 144-146. In cases depend-

ing on principles of equity, i, 137-141. In equity several grounds

of relief may be stated in one count, i, 137, 138.

Prayer for relief explained, i, 142-144.

Demurrer to petition, when it may be done, and how, i, 146-162.

Answer, i, 163-258.

Answer, i, 163, et seq. Denial, i, 169-176. New matter, i, 183-185.

Counter-claim, i, 197-218. Set-oflF, i, 218-237. Number of de-

fenses, i, 247, 248. Sham answers, i, 249-254.

Abatement, i, 254. Section 120, as to pleading jurisdiction, i, 258.

Copies to be filed, i, 258.

Reply, i, 259-270. To counter-claim and set-oflF, i, 266. Verification

of pleadings, i, 270, 271. When not to be verified, i, 271. How,
ib. 271, 272.

Time to answer, i, 277. Extension of time, how obtained, ib.

How pleadings are to be regarded, i, 281.

Redundant matter, i, 332-335.

Certainty in pleading, i, 336-341.

The law respecting the common counts, i, 350-380.

Policies of insurance—Petition—On a sea policy, i, 416. Where loss

occurs by being run into, i, 417. On fire policy, i, 418. Averment
of conditions, i, 419.

Praecipe—Form i, 64. Indorsement thereon, i, 64, 65. What it must
contain, ib. If minor defendants, their ages should be stated, i, 65.

When should contain a statement of what claimed, i, 66, 67.

PROCESS—The style of all process, ii, 1282. Should be State of Ohio,

county, ib.

Court may appoint a person to serve process, ib.

PRACTICE—Time to answer, i, 277. Verification of pleadings, i, 270,

etseq. Motion to strike out pleading not verified, i, 276. Forms

of verification, i, 272, 273. Time to answer or reply may be ex-

tended by court or judge in vacation, i, 277. Forms, i, 278. Can

answer after deiault, i, 278-281. Answer or reply after a demurrer,

when allowed, i, 282, 283.

Supplemental petitions and answers, when allowed, i, 283. Nature
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of them, ib. 284, 285. Must relate to matters occurring after filing

the original petition, i, 284-296. Cases stated, must be filed on

leave, ib.

Amendments, when allowed, i, 297-344. Can not by amendment
introduce a new cause of action, i, 302, 303. If verdict exceeds in

amount sum demanded, the plaintiflE" must remit excess and take

his judgment for sum demanded, or take a new trial and leave to

amend by raising the amount of damages demanded, i, 305, 306.

An amendment must be filed within time allowed to amend, i, 307.

Amendments must not mutilate papers, but be made on a separate

piece of paper, i, 316.

Kedundant and irrelevant matter, how to be treated, i, 332-335.

Consolidation of action, when and how made, i, 342-344.

PRAYER—What and how framed to petition, i, 142-144.

PROMISSORY NOTES—Petitions—Payee v. makers, i, 394. Against ex-

ecutor or adminisirator, ib. On note made by a firm, i, 395. How
to state payments, ib. On a note partly paid, i, 396. How interest

calculated, ib. On note payable on demand, when demand has
been made, i, 398. On note made in another state to recover in-

terest at the rate of that state, i, 399. On note having a wrong
date, ib. On note payable at a particular place, i, 400. Whether
demand in such case is necessary, ib. On note payable in install-

ments, where a failure to pay one installment makes all subsequent
ones due, ib. Indorsee v. maker, i, 401. Statement on an indorse-

ment by an administrator, i, 402. On note payable to bearer, ib.

Indorsee v. indorser, ib. An averment of want of funds to excuse

notice of non-payment, i, 403. An averment that the maker could

not be found to excuse demand, ib. Surviving payee v. maker, i,

404. Payee v. surviving payer, ib. Husband and wife on note

payable to her while sole, i, 405. By husband on note given the wife

during coverture, ib. Against husband and wife on note by wife

while sole, ib. Executor or administi'ator of the payee v. maker,
i, 406. Payee v. executor or administrator of payee, ib. Indorsee v.

maker and indorser or indorsers, i, 415.

QUO WARRANTO—When it will lie, ii, 1317. By whom it may be filed,

ib. Against corporations, which have forfeited their charters, ii,

1318. Against persons usurping powers of a corporation without
authority, ib. Against persons who intrude into and usurp an of-

fice, ib. The provisions of the statute only a statement of the
common law, ib. The common law on the subject stated, ib. 1319-

1322.

Forms—Petitions for, ii, 1322, 1324, 1327. When filed on order of

court, ib. Another form, ii, 1328. Another, ii, 1329. Another, ii,

1331.

Answers, ii, 1332. Another, ii, 1333.
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Allowance by leave of the court, ii, 1335. Summons, ib. Sheriffs

return, ii, 1336. Allowance by a judge, ib. Another form of sum-

mons, ib. When service must be made, and return filed with

clerk, ii, 1337. Takes i^recedence over other business. Kule days

for pleading, ib. What the pleas must set out, ib. Verdict and
judgment for state, ii, 1338. Judgment to put relator in office, ib.

Try case after a resignation, ib. The law on subject, ii, 1338-1340.

RAILROADS—Petitions—For not carrying passenger, i, 497. For kill-

ing a person, ib. For killing a brakeman, i, 498. For an injury

from a defective station, i, 501. For injuries on street railroad, i,

502. For law, see note, i, 503. For injuring a passenger, i, 503.

For injury from collision, when negligence on other trains, i, 504.

Injury to one not on train, i, 504. For law, see note, i, 505, 506.

For expelling passenger from the car, i, 506. For law, see note, i,

507. For loss of luggage or baggage, i, 508. For law, see note, i,

609. Same in another form, i, 509. See note, i, 510. For injury

to engineer by negligence of a co-servant, i, 511. Law stated on

injuries from neglect of co-servants, i, 512-514. For injury to

servant by using a condemned locomotive, i, 514. Law stated in

note, i, 515, 516. Mail agent v. railroad company, i, 516. For kill-

ing cattle, i, 517. The law on subject stated in note, i, 518-521. As

common carriers, i, 521. For not delivering freight or baggage, i,

524. For setting fire, i, 556. See note, ib. Negligence in carrying

animals, i, 560-562. For law, see note, i, 562. Justification in re-

moving passenger, not having a ticket, i, 692.

REAL ACTION—In equity—When it may be brought, ii, 1194. This

section has been altered, its effect, ib. Contains two independent

provisions, what they are, ii, 1195. One a bill quia timet, as it formei'ly

stood, and one authorizing a counter-claim to a bill for specific per-

formance, ib. The provisions discussed, ib. The first part ex-

plained, ib. 1196. The reason why courts of equity took jurisdic-

tion of a bill quia timet, ii, 1197-1200.

At law—What such an action must be, ii, 1201. What the petition

must be, ib. What it must contain, ib. Description of the land

demanded, ib- Tenant in common against co-tenant, ii, 1202. The

entire description must be in the petition, ib. 1202, 1203. Against

whom the suit must be brought, ii, 1204. The parties, ib.

Answer—What it should be, ii, 1204. A denial of plaintiffs title, or

a denial that he unlawfully keeps plaintiff out of possession, ib.

Under these two denials all legal defenses can come in, ib. What
questions these two issues raise, ib. Can a defendant set up an

equitable defense, ii, 1206. If lawfully in possession under a lease

or contract to purchase is a defense, ib. He is not wrongfully de-

taining the property, ii, 1206-1208. What is in contention in a

real action, ii, 1209. What evidence competent under the two

issues, ib. Can defendant set up a resulting trust against holder
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of legal title?—no, ii, 1210. The remedy in case of a resulting

trust is wholly in equity, ib. The reason for this position, ii, 1211.

The trial—How conducted, ii, 1213, 1214. Prior possession, its effect

as evidence, ii, 1 214. Effect of being in under a deed, ib. "What law

governs the form of conveyances, ii, 1215. The law of the situs, ib.

If title of plaintiff runs out before trial, ii, 1216.

New trial of course, ib.

Damages for withholding possession, ii, 1217. Must be claimed in

the petition, ib. Entitled to real damages, whatever they may be,

ib, 1218.

Forms—To quiet title, ii, 1218. To recover real estate, ib. Count for

damages, ii, 1219.

Answei-—Denial of title, ii, 1220. See more general, ib. Denial of

a wrongful detention, ib.

Verdictr—General for plaintiff on title, ib. Another on like issue

for defendant, ii, 1221. On a plea that he does not wrongfully de-

tain for defendant, ib.

Judgment—For plaintiff, ib. For defendant, ib.

Demand for a second trial, ii, 1222. Undertaking for same, ib.

Application for benefit of occupying claimant law, ib.

Order to sheriff, ii, 1223, Verdict, ii, 1224.

RECEIVER—Order of appointment in attachment, ii, 871. His under-

taking therefor, ib. Notice to a debtor, ib.

When receivers may be appointed generally, ii, 908. By whom ap-

pointed, ib. In what actions, ib. Must give sureties and be

sworn, ib. Powers and duties of, ii, 909. To invest funds on order

of court, ib. What order court may make as to deposits and de-

livery of property, ib. The principle on which a court ajjpoints a

receiver, ib. The law in regard thereto stated, ii, 909-914. Who
may be appointed, ii, 915. No party or attorney or person inter-

ested in the action can be appointed, ib.

How appointed—Must be on motion and notice to the adverse

party, ib. Such motion relates only to the preservation of the

property in contention, ib. Affidavits may be presented on both

sides, ib. Under the code, petition need not pray for the appoint-

ment of receiver, ib.

The duties and powers of—He is the officer of the court, ii, 916. He
is to take charge of the property, collect debts under the order of

the court, and bring suits, ib. He is entitled to possession of all

the effects, ib. The law discussed, ii, 916, 917.

Forms—Motion for the appointment of, ii, 918. Notice of the appli-

cation, ib. Order of appointment, ii, 919. Order to sheriff to tak«

property or money not delivered under an order, ii, 920. Attach-

ment for refusing to deliver, ii, 921. Sheriffs return thereon,

ii, 921. Order on hearing of an attachment, ib. Order to receiver

VOL. II—41
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to sue, ii, 922, Petition for payment of costs out of fund in hands

of a receiver, ii, 922. Notice to be given receiver, ib. Order for

the payment of the costs, ii, 923. Appointment in aid of execu-

tion, ii, 1177.

RECORD BOOKS—What record books clerk shall keep, ii, 1300.

Appearance docket, what to contain, ib, 1301.

Form for same, ib.

Trial docket, see Time of Trial.

The journal—What this book must contain, ib.

The record—This is what is called the final record, ii. 1302.

Form of the final or complete record of a case, ib.

Execution docket—What it should contain, ii, 1303.

Form for execution docket, ii, 1304.

RECOUPMENT—Defined and explained, i, 205, 206.

REDUNDANT MATTER—How to be treated, and what averments are

such, i, 264, 332-335. Form of motion, i, 335.

REFERENCE. See Trial by Referee.

RENT. See Leases, Landlord and Tenant.

REPLEVIN—Petition in, i, 586. What it must state, ii, 815.

When it will lie, ii, 812, 835-837. The law stated, ii, 812-815. The

petition, ib. The affidavit, - ii, 816. Order and its execution, ib.

When sheriff to deliver property to plaintiff, ii, 817. The appraise-

ment, ii, 818. Notice of exception to sureties, ib. Statement of

proceedings on trial, ib. What the jury must find, ii, 819. Bail

for the property, when liable to be proceeded against, ii, 820.

When action can proceed, if- property is returned for want of sure-

ties, ib. The law in replevin stated, ii, 820-822. Pleas, ii, 834, 835.

Forms—Petition, ii, 822. Affidavit, ii, 823. Affidavit where the

property is exempt from execution, ib. Order of delivery, ii, 824.

Plaintiff's undertaking, ii, 824. Report of appraisers, ii, 825.

Sheriff's return, ib. Not found, ii, 826. Return where notice

given by defendant to retain certain articles, ii, 826.

Pleas—Plea does not detain, ii, 827. Denial of property in the

plaintiff, ib. Property in defendant or a stranger, ib.

Verdicts—Verdict on default of plaintiff, ii, 828. Verdict of a jUry

in favor of defendant, ib. Mortgagee on goods, ib. Verdict by

court on default of plaintiff, ii, 829. Judgment on demurrer

against the plaintiff, ii, 830. Verdict on non dctinet for plaintiff, ib.

Same by court, ib. Same by a jury, ib. For defendant by court,

ii, 831. Same by a jury, ib. Note on law, ib. Verdict and entry

on default of defendant, ii, 832. Judgment for plaintiff, ib.

Judgment where there is a return of property, ib. Law, ii, 833,

834. Judgment for defendant, ii, 833.

REPLY—The statute, i, 259. The reply may be demurred to, ib. A

demurrer may be filed to the sufficiency of an answer, i, 260.

Forms of demurrers to answer and to reply, i, 261, 262. Reply to
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new matter in answer, i, 262. It must be a denial either special or

general, ib.

Eeply to new matter, i, 263. Replj-- not to be inconsistent with the

petition ; it must not be a departure, ib. Double replications arc

bad on demurrer, ib. Several replications may be filed, ib. Mat-

ters in estoppel may be replied, ib. Cases of replies, ib. Re-

dundant or irrelevant matter got rid of by motion, i, 264. If reply

bad, evidence on trial may be rejected under it, i, 26.5. What may

be set up, i, 265.

Reply to counter-claim and set-off, i, 266. Must be like an answer,

the counter-claim or set-oS" being a new cause of action, i, 266,

267.

REPRESENTATION—As to parties, its meaning, i, 46.

RESIDENCE—What usual place of, i, 70.

RESPONDEAT SUPERIOR—i, 553. Petition.

RETROACTIVE LAWS—Constitutionality of, i, 667. A cause of action

once barred can not be revived by a subsequent law, ib.

REVIVOR OF ACTIONS—When action may proceed, notwithstanding

the death of one of several plaintiffs, ii, 1183. When revivor may

be had, ib. How order made, ii, 1184. When defendant dies, ib.

Revived in name of party in whom the right of action has vested,

ib. 1185.

Revivor of judgments and new parties made, ii, 1185. Re vor of a

dormant judgment, ii, 1186.

Forms—Suggestion of death of a party, and a conditional order of

revival, ii, 1189. Order of revival, ib. Petition to make a party

not served a party to a judgment, ii, 1191. A voluntary appear-

ance to a conditional order, ii, 1189.

Revivor of dormant judgments, ii,. 1192. Order to show cause,

ii, 1190. Revivor of judgment c. administrator, ib. Judgment

that a party be made defendant on default, ii, 1193. Petition for

a revivor, ib.

SALES—Count for goods sold, when it will be proper, i, 358-362. WJ^en

it will not lie, ib. lA^^*^f^^<^ ^^^^Vy-^^iS^^ t fS »^

Sales of real estate—Petitions—Against vendor for real estate sold at

auction for not making a good title, i, 427. Vendor v. purchaser,

for not completing sale with loss of a resale, i, 428.

SECOND TRIALS—When allowed, ii, 1340. How obtained, ib. 1341.

Forms—Entry of notice of demand, ii, 1341. Undertaking, ii, 1342.

SERVICE OF WRITS—Of a summons, i, 70, 71. What usual place of resi-

dence, ib. Where a defendant is brought within reach of the pro-

cess of a court by a trick or by the fraudulent abuse of other

process, the service of the writ will be set aside, i, 73.

Service on corporations, how to be made, i, 73, 74. Railroads may be

sued in any county through which it runs, 1, 73, 74. The service

must be made in the county where its main ofiBce is, i, 74. What
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return must show, ib. If defective in fact, service may be set aside

on motion, i, 75. The truth of the return may be tested on such a

motion, i, 75.

On insurance companies, how service to be made, i, 75.

On foreign corporations, how to be inade, i, 75.

On infants, how made, i, 76,

When may proceed without service, i, 87.

Forms—Deputation to another to serve, i, 76. Return by such dep-

uty. It must be sworn to, i, 76. Personal service, return of, ib.

Where part are not found, i, 77. On a minor, i, 77. On corpora-

tion, i, 77, 78. On municipal corporation, i, 78. On insurance

companies, i, 80. On foreign corporation, ib.

Service when made by publication, i, 80. In what actions, ib. When
completed, i, 81, 82. On day of last publication, i, 82-85.

Form of affidavit to obtain publication, i, 81. Of notice, i, 82. Affida-

vit of publication, i, 86.

Unknown heirs—Affidavit, i, 86. Order of i)ublication, ib.

SET-OFF—When it can be pleaded, i, 218. What may be set o£F, ib. A
set-off not replied to is admitted, i, 219. 8et-ofi'may include in a

single statement of set-off as many different items as the party

may have, i, 219. The New York code includes set-off under the

name of counter-claim; the codes of Ohio, Kansas, and Nebraska

make set-off itself a ground of defense, i, 2i0. As to negotiable

paper, ib. Equitable debts are within the statute, i, 221. Applies

to real party, ib. The demands must be mutual, i, 222. Separate

demands in several defendants can not be set off to a joint action

against them all, ib. What is an equity or defense available to a

defendant against the assignee of a claim, i, 224-226. If claim

sued on was assigned before the claim of the defendant was pay-

able, then the set-oft can not be made, i, 228-231. Claims obtained

after assignment can not be set off, ib. The rule in Ohio stated, i,

234, 235. In a joint action against several defendants on a claim

which is joint and several, each defendant may set oft" a several

" * -^^aim in his favor against plaintiff; so a joint claim in favor of all

may be set off, i, 236, 237. As to claims not liquidated, can they be

set off", i, 236, 237.

Form for an answer of set-off, i, 719. For law, see note, i, 720, 721.

By principal for himself and sureties of his own claim, i, 722.

SHAM ANSWEK—Defined, i, 249. Can they be stricken out as they are

sworn to, ib.

SHERIFF—Of returns on summons ii> various form.s, i, 76-80. Petitions

against sheriff" losing property levied on and for a false return, i,

572, 574. For law, see notes tq same, ib. By sheriff v. bail to him

in not justifying, i, 597. For law, see note, i, 598. On bond for

not paying over money collected by him, i, 611. See note, i, 612.

Another form, i, 613. Return on arrest, ii, g09.
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Return in replevin, ii, 825.

Return to an order of attaclament, ii, 869.

The duties of sheriff pointed out, ii, 1283.

What deputy may do, ii, 1284.

Fees on writs from other counties, ii, 1297.

SLANDER AND LIBEL—Petition is not changed by section 127, i, 255.

Justification must admit speaking of the words, ib. 256. Facts in

mitigation need not be pleaded, i, 256. Petitions for, i, 49U, 491.

As to inducement, ib. See notes. Denials, i, 627, 639, 686, 687.

What is in issue on a general denial, i, 687. Justification in calling

a woman a whore, i, 73. See note, ib. For a charge of larceny, ib.

The answer must meet the specific charge, i, 713, 714.

SPECIAL CONTRACTS. See Promises.

SUBMISSION OF A CONTROVERSY—When and how done, ii, 1278.

SUBPENA—Forms, ii, 941, 942. Return on same, ib. Duces tecum, ib.

SUMMONS—Form, i, 65, 66. What the summons must contain; the in-

dorsement thereon ; when an indorsement is necessary, i, 66. In-

dorsement required in what was common4aw actions, and in no
other, i, 66-69, 306. How served and into what counties it may be

sent, i, 69, 70. How served, i, 70. And by whom, ib. Form of

deputation to another to sei've, ib. What usual place of residence, i,

70, 71. Service may be acknowledged by parly by writing same on
summons, ib.

For service, see Service.

Summons in quo warranto, ii, 1335.

SUNDAY—No verdict can be received, ii, 991. No judgment can be ren-

dered, ii, 991. Cases referred to, ib.

SUPERVISOR—Petition by, for refusing to work on roads, i, 438.

SUPPLEMENTAL PETITIONS—Their nature and use, i. 283-296.

Cases stated, ib. ]\lust contain facts occurring since filing of the

original petition, ib. Answer, i, 294.

Forms—Notice of intention to file, i, 296. Affidavit in support of

motion, ib. Entry, i, 297. For leave to file supplemental answer

and allowance, i, 297.

SURETIES—Proceedings of, ii, 1280. To compel principal to pay debt,

ib. To obtain an indemnity from principal, ib. The law stated,

ib. Must reside in the state on an undertaking in court or by an

officer, and be worth double the sum to be secured, ii, 1284.

Surety for costs, ii, 1286. When plaintift" must give it, ib. If not

given, what the defendant may do, ib. Proceedings against sure-

ties, ii, 1287,

SURGEON—Petition against for negligence, i, 527. How negligence

should be stated, i, 528.

TENDER—Plea of, i, 651. See note for the law, ib. Tender of rent due

on the land, i, 683.
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TIME—How calculated in judicial proceedings, ii, 808, 1284.

TORTS—Petitions—For keeping a vicious dog, i, 475. The law on case

stated in note, i, 475, 476. For keeping a dog accustomed to kill

animals, i, 477. For obstructing a street, i, 478. For keeping a

hole open that plaintiff fell into, i, 479. The law of case stated in

note, i, 479, 480. For negligence in leaving a ditch so that plaintiff

fell into it, i, 480. For negligently mining under plaintiff's build-

ings whereby they were injured, i, 481. Law stated in note, i, 481,

482. For negligently keeping a sewer, whereby plaintiff was in-

jured, i, 482. See note to same, i, 483. For flowing water, i, 483.

For continuance of same, i, 484* For flowing land and ford, i, 484.

For diverting water from a mill, i, 485. See note to form for law,

i, 485, 486. For a malicious prosecution, i, 486. For a malicious

arrest on a state warrant, i, 487. For procuring plaintiff to be in-

dicted, i, 489. See note at end of form, i, 490. For libel, i, 490.

For libel in charging one with perjury, i, 491. See note, ib. For

verbal slander in calling one a thief, i, 492. For charging one with

perjury, ib. For criminal conversation, i, 493. For debauching a

daughter, ib. For enticing away an apprentice, i, 494. For harbor-

ing an apprentice, i, 495. See note to same for law, ib. For care-

less driving, ib. For law, see note, i, 496, For not carrying pas-

senger safely, i, 497. For killing a person under the statute, i, 497.

For killing by a railroad of a brakeman, i, 498. For selling mor-

Ijhine for quinine, i, 499. See law in note, i, 499-501. For injury

from defective station, i, 501. For injui-ies on street railroad, i,

502. For injuring a passenger, i, 503. For injury by collision,

when neglect on other train, i, 504. For injury to one not on train,

ib. For law, see note, i, 505, 506. For expelling, passenger from

car, i, 506. For law, see note, i, 507. For loss of baggage, i, 508.

For law, see note, i, 509. Same in another form, i, 509. See note,

i, 510. For injury to engineer by negligence of co-servant, i, 511.

The law stated on subject of injury by neglect of co-servants, i,

512-514. For injury to servant by using condemned locomotive, i,

514. Mail agent v. railroad company, i, 516. Against railroad

company for killing cattle, i, 517. As common carriers, i, 521.

The law stated in note, i, 522, 523. For not delivering ireight or

baggage, i, 524. Against carrier by water, i, 525. Against inn-

keeper for loss of goods, i, 526. Against an attorney, i, 527.

Against a surgeon, ib. Against bailee, i, 528. For not taking care

of goods without reward, i, 529. For deceit in sale of a horse, i,

530. For deceit on exchange of horses, i, 530. On selling a

smaller amount of coal than was pretended, i, 531. On fraudu-

lently selling land for more than there was of it, ib. For falsely

representing a third person to be fit to be trusted, i, 532. For neg-

ligence in driving a carriage, i, 533. For negligence in navigating

steamboats, ships, etc., i, 534. Law stated, i, 534. Against adjoin"

ing lot-owners from flowing water from one onto the other, i, 535.
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For leaving a hole near highway, i. 539. See note for law, ib. For

negligence in a collision of vessels, i, 540. For law, see note to

same, i, 541. Against owner of store for negligently leaving a hole

in floor, i, 542. For law, see note to same, i, 543. For carelessly

mining to the injury of another, i, 544 For law, see note to same,

i, 545. For selling a defective gun whereby one was injured, i, 546.

See note for law, i, 547-549. For carelessly killing a fettered ass,

i, 550. For law, see note, ib. For allowing water from a road to

flow into a colliery, i, 552. Against the employer for carelessness

of servant, i, 553. For law, see note, ib. For negligence in leav-

ing hole open in a vessel, i, 554. For law, see note, i, 555. For

carelessly setting fire to building by railroad, i, 556. For law, see

note, i, 557, 558. For suffering snow to accumulate on a building

and falling on a third person, i, 559. For law, see note, ib. For

negligence in carrying animals, i, 560. Turning horse in street by

which one is injured, i, 563. For law, see note, ib. Against rail-

road for injury in passing another car, i, 564. For law, see note to

same, ib. For putting diseased sheep among other sheep, i, 565.

For law, see note to same, i, 566. Against a patent agent, i, 567.

For law, see note, ib. For keeping a sewer so that water from it

injures another, i, 568. For law, see note to same, i, 569. Against

an officer for leaving property levied on in hands of debtor,

whereby it was lost, i, 571. Against a sheriff for escape, i, 572. For

law, see note, i, 573. Against sheriff for false return, i, 574.

Against a witness for refusing to testify or attend under a subpena,

i, 575. Against judges of election for refusing a vote, i, 576. For

conversion of goods, i, 577. Administrator for conversion, i, 579.

TKESPASS—For trespass to person, i, 579. For common assault,

i, 580. Husband and wife, for injury to wife, ib. By husband

alone, for loss of services, etc, ib. For letting boat loose, i, 583.

Trespass to dwelling-houses, i, 583. For expulsion therefrom,

i, 584. Trespass on land, ib. For trespass in a coal mine, i, 585.

For digging ores, ib. For mesne profits, ib. Against justice for

not issuing execution, i, 587. For negligence in boarding-house

keeper, ib. Wife v. one selling intoxicating liquor to husband,

i, 588. For law, see note, i, 589. By employer v. seller of same,

i, 591. By one injured by one to whom it is sold, i, 591. For law,

see note, i, 593. For obstructing flow of water from plaintiff's

mine, i, 694. For polluting a water-course, i, 595. See note for the

law, ib. For a nuisance in highway, i, 596. For the law, see

note, ib. Against an agent representing he had authority when

he had not, i, 600. For law, see note, i, 601. Against agent on a

contract he had no authority to make, i, 602. For maliciously

prosecuting plaintiff in bankruptcy, i, 603. Against constable ior

not returning an execution issued by mistake against two, when

judgment only against one, i, 604. See note, i, 606, 607. For ma-
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licious prosecution of a civil action, i, 610. For law, see note,

i, 609. Against innkeeper for refusing to receive a guest, i, 614.

See note for law, i, 615.

Trespass—To the person, i, 579. For common assault and batteiy,

i, 580. By husband and wife, ib. By husband for loss of wife's

services, ib. For taking and carrying away goods, i, 582. For

shooting dog, ib. For taking boat and letting it go adrift, i, 583.

Trespass to dwelling-houses, i, 583. For expulsion, i, 58-4. For

trespass on land, ib. For trespass in digging in a coal mine, i, 585.

For digging iron ore, etc., on lands of another, ib. For mesne

profits, ib.

TEIAL—What is a trial, ii, 961. The code merely declaratory of the

former practice, ib. Issues of law, how tried, i, 962. Issues of

fact, how tried, ib. What by court and what by a jury, ib. Where
a suit is on note and mortgage, asking a personal judgment, the

case is to be tried by a jury, ii, 963. Where a case seeks both legal

and equitable relief, how to be tried, ib. Specific personal prop-

erty, ii, 964. Specific real property, ib. For money, ib. The

whole action must be for money, and that only, ib.

What issues are to be tried by the court, ii, 965. Cases in equity

where parties are not entitled to a jury trial, ib. The reason for

this construction, ib.

TIME OF TRIAL—When docket made up, ii, 968. What cases to be

entered on it, ib. The order in which cases must be tried, ii, 968.

Suggestion as to the law, ib. Cases may be put on trial docket by

motion and set down for trial, ii, 969. What cases may be so

transferred, ib. Cases in counties where courts sit all the time,

ii, 969.

TRIAL BY JURY—ii, 970. The practice on the trial, ib. The party who

is to open, ii, 971- The rule to ascertain which is to open discussed

and authorities cited, ib. Which is to begin when damages only

are to be assessed, ib. When a plea of justification is interposed

in slander, trespass, etc., ib. Cases stated on the point, ii, 971-974.

What statement to be made in opening, ii, 974.

When rebutting evidence admissible, ii, 975. Rule stated, ib.

When instructions may be asked, ib. Argument of case, ib.

In case of several defendants, ii, 976. Duties of judge over coun-

sel in arguing a case, ib.

Instructions by court, ii, 978. What a judge has a right to say on

weight of evidence, ii, 979. Where there is no dispute as to what

the evidence is, court should tell the jury what their verdict should

be, ii, 979. Where asked to charge on a series of propositions,

court may refuse if one of them is bad law, ib. The rulings as to

admission of evidence, ii, 980. A party has a right to go to a jury

on negligence, and in all cases where he has given any evidence in

support of his case, ib. As to law, see, ii, 978-983. Jury may have
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a view in proper case, ii, 983. In what cases, ib. As to discharge

of jury, ii, 984. The grounds of the discharge must be stated on

the record, ib. What facts will justify the discharge of a jury, ib.

Verdict—Must be in writing, ii, 985. When court can amend it, ib.

May be general or special, ii, 986. The difference stated, ib.

When jury have a discretion in this matter, ii, 987. Court may

direct a special verdict to be found, ii, 988. So may require

special findings as to certain facts, ib. What the verdict must find,

ii, 989.

Eules governing verdicts, ii, 989. Verdict can not be received on

Sunday, ii, 991.

Damages—The law as to these stated, ii, 991-998. General or special,

ii, 997.

Forms—Entry of impaneling a jury, ii, 998. Entry on default and

assessment of damages by a jury, ib.

Verdicts—ii, 998-1U08.

TRIAL BY COURT—When to be tried by court, ii, 1009. When jury

may be waived, ib.

Verdict by court, ib. Special finding of fact and law, ib. The law

when an action at law is submitted, ib. Cases in equity tried by

court without a submission, ib. See note, ib.

Forms—Entry on consent, when defendant fails to appear, ii, 1011.

Consent in writing, ii, 1012. Entry in records, on written submis-

sion, ib. Entry of oral submission, ib. The damages assessed by

court on a default, ii, 1013.

TRIAL BY REFEREES—When it may be had, ii, 1014. By consent of

parties, ib. When court may order a reference, ib. How and when

the order may be made, ii, 1015. Appointment of the referee, ib.

When appointed by court, any defect is waived by proceeding to

trial, ib. See note, ii, 1015-1018. How reference to be obtained,

ii, 1018. Motion for a reference, ib. What may be shown in oppo-

sition, ib. What must be shown to justify court in making the

reference, ib. 1019.

Referee defined, ii, 1020. Reference defined, ib. Powers of the

referee, ii, 1021. He is to hear and determine the case, ib.

Reference when ordered, ib. In no case when party entitled to a

jury trial, ib. Jurisdiction in equity as to accounts, ii, 1022. The

law stated, ii, 1021-1024.

Proceedings on reference—Conducted in same manner as a trial by

the court, ii, 1024, 1025. May adjourn, ib. Exceptions may bo

taken as before a court to rulings of referee, ii, 1026.

Report of referee, ii, 1026. The report must state the facts found

and the conclusions of law separately, ib. Error to simply find so

much due from one to the other, ib. Where several referees have

heard the case, may be signed by two, ii, 1027. Report, like the
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verdict of a jury, may be set aside, but as a general rule, it is con-

clusive in case of a conflict of evidence, ib.

When court will set it aside—Set aside where clearly against the

weight of evidence, ib. Or where rule of evidence or principle of

law viohited, ib. Each has a right to a special finding, ib. In

what cases set aside, ii, 1027-1029.

Judgment on report—Will be entered as on verdict of a jury, ii, 1029.

Fees, ib.

Forms—Agreement to refer, ii, 1030. Order of reference on an agree-

ment, ib. On oral consent, ib. Report of referee, ib. Entry of

adjournment by referee, ii, 1031. Adjournment on motion, ib.

TRUST—Petition in case of, 748. What is a trust, i, 749.

UNCERTAINTY IN PLEADING—What and how taken advantage of,

i, 121, 122.

UNDERTAKINGS—On arrest, ii, 807. Of bail on an arrest, ii, 809.

Plaintiff's, in replevin, ii, 824. For an attachment, ii, 867. For

delivery of attached jjroperty, ii, 868. Of receiver in attachment,

ii, 871. To discharge an attachment, ii, 872. Of garnishee for

jDroperty, ii, 875. For injunction, ii, 899. On a judgment in at-

tachment, ii, 903. Of master commissioner, ii, 1103. For second

trial in a real action, ii, 1222. On error to stay execution, ii, 1235.

For supersedeas in error, ii, 1259, 1260. For second trial, ii, 1342.

USE AND OCCUPATION—When action lies for, i, 357, 358.

VARIANCE—What is a variance and how corrected on trial, i, 328-330.

When not material, i, 331, 332.

VENDOR AND VENDEE—Forms, i, 738-743.

VENUE—How changed, i, 63, 64. Effect of venue in pleading, i, 114.

The reason of it in England does not exist here, ib. Cases hereto

be tried, when service is obtained, not when venue is laid, ib.

VERDICTS—Verdicts in rei^levin, ii, 828-832.

The law for verdicts stated, ii, 985. General or special, ii, 980, 998.

See Trial.

Forms—Entry of impaneling a jury, ii, 998. Entry on a default

and assessment of damages by a jury, ib.

Verdict for plaintiff on a general denial, ib. For defendant in same

case, ii, 999. On nil debit for plaintiff, ib. For defendant on same

issue, ib. On an issue denying making of a note for plaintifi", ib.

For defendant on same issue, ib. On various special issues on notes

and bills of exchange, ib. 1000. On a plea of payment, ii, 1000. On
a i)lea of tender, ii, 1001. On answer of payment of a fixed sum
and nothing more due, ib. On an answer admitting a sum due,

and denying balance, ib. On same for plaintifi' ib.

Negligence—In case of negligence for plaintiff, ii, 1002. For defend-

ant on like issue, ib. On never indebted for defendant, ib. On

counter-claim, when no issue on plaintiff's claim, ib. See note as

to what is before jury in such a case, ii, 1003. On petition for dam-
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Verdicts— Continued.

ages admitted, and a counter-claim, ib. Entry where in action of

trespass there is a default by some and answer by others, ii, 1004.

Note as to the law in such a case, ib. For plaintiff on not guilty,

ii, 1005. For defendant on same issue, ii, 1006. On answer setting

up new matter, ib. See note, ib. In case of set-off, ii, 1007. On

note and counter-claim thereto, ib.

In real actions, ii, 1220, 1221.

Verdicts where there are set-offs or a counter-claim so as to make a

party failing on that issue to pay costs, ii, 1289-1291.

VERIFICATION OF PLEADINGS—i, 270, 271. When and how to be

verified, i, 271, 272. It is no part of pleading, ib. When it may

be made by an attorney, i, 272. Defects what and how taken ad-

vantage of, i, 275. May amend, i, 276. Forms, by plaintiff, i, 272.

By next friend, i, 273. By a corporation, ib. When state is a

party, ib. By agent or attorney, ib. To answer, i, 274. Before

whom sworn, ib. Motion to strike pleading from files if not veri-

fied, i, 276.

WAYS. See Common Cottnts.

WAIVER—What is—A failure to demur to a petition because it does

not state a cause of action is no waiver of the objection, i, 160.

WARRANTIES—Petitions—On warranty of horses and cattle to be

sound, i, 423. On an executed consideration, i, 424. Warranty on

an exchange, ib. The law of warranty, i, 425. On warranty to

pack up meat or hams for a particular market, i, 426. On warranty

of millstones, ib. On warranty that defendant had right to permit

plaintiff to publish a work, i, 468.

WASTE—When stayed by injunction, ii, 885. Action for waste, ii, 1216.

Form of petition for, ib.

WHARFINGER—Petitions against for losing goods, delivered to be

shipped on a particular vessel, i, 435.

WITNESS—Competency of, ii, 923. Who competent, ib. Who not

competent in part, ii, 924. Who not at all, ii, 925. Petition

against for refusing to testify, or attend under subpena, i, 575.

WORK AND LABOR. See Common Counts.
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Ohio and Ohio State Reports.
Reports of Cases argued and determined in the Supreme Court

of the State of Ohio, as follows

:

Ohio Reports :
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Swan and Critchfield's Revised Statutes of

Ohio.
The Revised Statutes of the State of Ohio, of a general nature,

in force August i, i860. Collated by Hon. J. R. Swan. Witli

Notes of the Decisions of the Supreme Court, and References to

Prior Laws, by L.J. Critchfield.

A new Editlo7t^ co7itaining Notes designatbig the sections

repealed prior to Atigust i, 1S68, with References to Swan and

Sayler's Stcppletnent for the Laxvs supplying the repealed

sectio7zs.

2 Vols. Royal Svo. - - - $15 00.

Swan and Sayler's Supplement to the Re-
vised Statutes of Ohio.

Embracing all Laws of a General Nature, passed since the

publication of Swan and Critchfield's Revised Statutes of i860,

and in force August i, 1868. Collated by Hon. J. R. Swan. With

Notes of the Decisions of the Supreme Court, by Milton Sayler,

of the Cincinnati Bar.

1 Vol. lloyal Svo. 1,200 pp. - - -

Seney's Ohio Code.
The Code of Civil Procedure, and the Code of Procedure be-

fore Justices of the Peace, for the State of Ohio. With Notes of

the Decisions of the Courts of Ohio, Kentucky, Indiana, and New
York. By Hon. George E. Seney, Judge of the Tenth Judicial

District.

1 Vol. Svo. - - - $6 00.

Raffs Road Laws of Ohio.
SECOND EDITION, 1871.

The Law relating to Roads and Highways in the State of

Ohio, showing how State, County, Township, Free Turnpike, and

other Roads and Streets and Alleys are established, opened, altered,

improved, and vacated; with the duties of County, Township,

Municipal, and Judicial Officers, Surveyors, Viewers, Jurors, and

others in relation thereto ; and numerous Forms. Also, a brief

Consideration of Ways existing by Grant, Dedication, and Prescrip-

tion. By George W. Raff.

1 Vol. 12mo. Cloth, $1 75; Sheep, $2 00.
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Swan's Ne"w Treatise for Justices in Ohio.
NINTH EDITION, 1871.

A Treatise on the Law relating to the Powers aud Duties of

Justices of the Peace and Constables in the State of Ohio, with

Practical Forms, etc. By Hon. Joseph R. Swan. Ninth edition,

corrected and enlarged. Revised to conform to the Statutes, etc.,

in force in 1S71.

1 Vol. Royal 8vo. • . ~ $6 00.

Swan's Pleadings and Precedents.
Commentaries on Pleadings under the Ohio Code, with Prec-

edents of Petitions, Answers, Demurrers, and Replies. By Hon.

Joseph R. Swan.

1 Vol. 8VO. m m - $6 00.

Warren's Ohio Criminal Lav/ and Forms.

Comprising, generally, the Statutes of Ohio, defining Crimes

and Offenses ; and in connection therewith. Forms and Precedents

of Indictments, Informations, and Affidavits, adapted to nearly all

the Crimes and Offenses known to the laws of Ohio ; with numer-

ous Notes, Forms, etc.

Third Edition^ greatly enlarged and thoroughly revised to

conforjn to the new Code of Criminal Procedure and other late

Laws and Decisio?zs. By Hon. Marvin Warren.

1 Vol. SCO. - - . $6 50.

Nash's Pleading and Practice.

Pleading and Practice under the Civil Codes of Ohio, Kansas,

and Nebraska. By Hon. Simeon Nash. Fourth edition, thor-

oughly revised, enlarged, and improved, to conform to Statutes in

force in 1873, with numerous carefully prepared forms.

2 Vols. Royal 8vo. - - - $1'* 00.

Peck's Township and School Lav/ of Ohio.
A Manual of Township and School Law in Ohio : Containing

an Abstract of all Statutes delating to Townships, and the Rights

and Duties of Tov/nship Officers, the Code of School Laws entire,

together v/ith carefully prepared Forms, and Annotations of De-

cisions. By Hiram D. Peck, of the Cincinnati Bar.

1 Vol. Svo. In Preparation.
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Wilcox's Railroad La^vs of Ohio.
The General Railroad Laws of the State of Ohio, in force

August I, 1S73, together with certain other Laws, and the pro-

visions of the Constitution of the State affecting Railroad Corpora-

tions, with Notes of the Decisions of the Supreme Court of Ohio
relating thereto. By James A. Wilcox.

1 Vol. Svo. . . - $5 00,

Walker's Municipal IuBmvs of Ohio.
The Law of Municipal Corporations in the State of Ohio, em-

bracing all the Statutes in force July, 1871, with Notes of the

Decisions of the Supreme and other Courts of the State relating

thereto. By J. Bryant Walker, late City Solicitor of Cincinnati.

1 Vol. Svo. Cloth, $3 50; Leather, $4 00.

Raffs Guide to Executors, etc.. in Ohio.
FOURTH EDJTION, 1871.

A Guide for Executors and Administrators in the Settlement

of the Estates of Deceased Persons within the State of Ohio, to

which is prefixed a Brief Comment upon the Statute of Wills,

showing how Wills are Executed and Proved in this State, and

their Effect in Certain Cases. By George W. Raff, late Probate

Judge of Stark county. Fourth and thoroughly revised edition.

1 Vol. Svo. Cloth, $1 75; Law Sheep, $2 00.

Disney's Cincinnati Superior Court Reports.
Reports of Select Cases decided by the Superior Court of Cin-

cinnati, General and Special Terms. 1S54-1S59. By William
Disney, of the Cincinnati Bar.

2 Vols. Svo. - - - $12 00.

Cincinnati Superior Court Reporter.
Reports of Select Cases decided in the Superior Court of Cin-

cinnati, General and Special Terms. 1S70-1S73. By C. P. Taft,

B. Storer, Jr., and P. R. Taft.

2 Vols. Svo. - - - $12 00.
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McLean's Circuit Court Reports.

Reports of Cases argued and decided in the Circuit Court of

the United States, for the Seventh District, from 1829 to 1S55. By
Hon. John McLean, Circuit Judge.

6 Vols. 8vo. - - - $4=0 00.

Bond's Circuit and District Court Reports.
Reports of Cases decided in the Circuit and District Courts of

the United States within the Southern District of Ohio. By Hon.

Humphrey H. Leavitt, 1855-1S71. Reported by L. H. Bond,

Counselor at Law.
2 Vols. 8vo. Vol. 1, $7 50; Vol. 2, $6 50.

Kentucky Reports.
Reports of Cases at Common Law and in Equity, argued and

decided in the Court of Appeals of the Commonwealth of Ken-

tucky, as follows.

Hughes, 178s to I801, 1 voL $8 00

Ky. Decisions iSneed), iSoi to iSoj, I voL 6 SP

Hardin, 1805 to iSoS, 1 vol. 7 J"

Bibb, 180S to 1S17, 4 vols. 24 00

A. K. Marshall, 1817 to 1S21, 3 vols, in 2,

Littell, 1823 to 1824, > , , .

„ ^ o t o vols, in -i,
«' Select Cases, 1795 to 1S21, )

•"

T. B. Monroe, 1S24 to 182S, 7 vols, in 3,

J.J. Marshall, 1829 to 1S32, 7 vols, in 4,

Dana, 1833 to 1S40, 9 vols, in 5,

Ben Monroe, 1840 to 185S, 18 vols. 108 00

Metcalfe, 1859 to 1S63, 4 vols. 24 00

Duvall, 1864 to 1866, 2 vols.

Tlie Set, 63 Vols, in 48.

Monroe and Harlan's Digest of Kentucky
Reports.

A Digest of Cases at Common Law and in Equity, decided by

the Court of Appeals of Kentucky, from its organization in 1793 to

the close of the Winter Term of 1S52-3. By Ben Monroe and

James Harlan.

2 Vols, 8vo, - - - $12 00,

Gofer's Digest of Kentucky Reports.

A Supplemental Digest of the Decisions of the Court of Ap-

peals of Kentucky, embracing 14th Ben. Monroe to 2d Duvall, with

an Alphabetical Table of the Cases decided in the volumes digested^

By Martin H, Cofer.

1 Vol. 8vo. - - - $6 50,
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Myers' Kentucky Codes of Practice.

Codes of Practice in Civil and Criminal Cases for the State of

Kentucky, containing all the Amendments adopted since the publi-

cation of the Codes, with Notes of the Decisions of the Court of

Appeals of Kentucky on their Construction. By Harvey Myers.
1 Vol. 8vo. . . . $7 50.

Stanton's Treatise for Justices in Kentucky.
A Treatise on the Law relative to the Powers and Duties of

Justices of the Peace and Constables, in the State of Kentucky,

with Forms, etc. Second edition, thoroughly revised, to conform

to the Statutes now in force. By Hon. Richard H. Stanton.

1 Vol, 8vo. . . - $5 00,

Stanton's Treatise for Sheriffs in Kentucky.
SECOND EDITION, 1872.

A Practical Treatise for the use of Sheriffs, Jailers, and Cor-

oners in the State of Kentucky, with Forms, etc. Second Edition.

By Hon. Richard H. Stanton.

1 Vol, 8vo, . . . $2 50,

Stanton's Manual for Executors, etc., in

Kentucky.
A Practical Manual for the use of Executors, Administrators,

Guardians and Trustees in Kentucky, with the Law in regard to

Wills and the Probate tliereof, and Forms for tlie use of these Offi-

cers. By Hon. Richard H. Stanton.

1 Vol, 12mo, ~ - ' $1 75,
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Davis' Digest of Indiana Reports.

A Digest of the Decisions of the Supreme Court of the State

of Indiana. Vol. I. Cases reported in the eight volumes of Black-

ford, and the first sixteen volumes of Indiana Reports, together

with the Revised Statutes of the State, as embodied in the edition of

Gavin and Hord. Vol. II. Cases reported in the Indiana Reports,

Vols. 17-30, viz: Vol. 17, Harrison; Vols. 18-22, Kerr; Vols.

23-29, Harrison ; and Vol. 30, Black. With references to all the

Laws passed by the Legislature of Indiana since 1863. By Edwin

A. Davis, LL. B.

2 Vols. 8vo. - - - $12 00.

The Volumes sold separately at $6.00 each.

Bieknell's Indiana Civil Practice.
SECOND EDITION, 1871.

The Practice of the Supreme and Circuit Courts of the State

of Indiana in Civil Cases. By George A. Bicknell, LL. D.,

Judge of the Second Judicial Circuit, and Professor of Law in the

State University.

1 Vol. 8vo, . - . $6 00.

Bieknell's Indiana Criminal Practice.

SECOND EDITION, 1871.

The Practice of the Supreme Court of the State of Indiana in

Criminal Cases. By George A. Bicknell, LL. D.

1 Vol. 8vo. - . - $6 00.

McDonald's Treatise for Justices, etc., in

Indiana.

A Treatise on the Law Relative to the Powers and Duties of

Justices of the Peace and Constables in the State of Indiana, with

Practical Forms and Essays on various Titles of the Common Law.

By Hon. David McDonald. Revised to conf )rm to the Statutes

in force January i, 1863, by Edwin A. Davis, LL. B., author of

the Indiana Digest.

1 Vol. 8vo, - - - $6 00.

Gwynne on Sheriffs and Coroners.
A Practical Treatise on the Law of Sherift' and Coroner, with

Forms and References to the Statutes of Ohio, Indiana, and Ken-

tucky. By A. E. Gwynne.

1 Vol. 8vo. - . - $6 00.



8 ROBERT CLARKE & CO.'S

S^van & Plumb's New Treatise for Justices

in Kansas.
A New Treatise on the Law relating to the Powers and Duties

of Justices of the Peace and Constables in the State of Kansas,

with Practical Forms, etc., conforming to the Statutes in force 1S72.

By Hon. J. R. Swan and P. B. Plumb, Esq., of Emporia.

1 Vol. 8vo. - - - $u O O.

Raffs Manual of Pension, Bounty and Pay.
A Manual of Pensions, Bounty, and Pay [1789-1S63] ; contain-

ing the Laws, Forms, and Regulations relating to Pensions, Bounty

Land, Bounty Money, Pay, Claims for Horses, and other Property

destroyed, etc., etc. ; with Notes of Official Decisions, and Opin-

ions of the Attorney-Generals, with Reference to the subjects named.

By George W. Raff.

1 Vol, I2nio. . - - $2 00.

Raff's War Claimant's Guide.
A Manual of Laws, Regulations, Instructions, Forms, and

Official Decisions, relating to Pensions, Bounty, Pay, Prize Money,

Salvage, Applications for Artificial Limbs, Compensation for

Horses, Cars, Steamboats, Clothing, Slaves, and other Property

Lost or Destroyed, Commutation of Rations, Travel, etc., and the

Prosecution of all claims against the Government, growing out of

the War of 1361-65. By George W Raff, Author of " Pension

Manual," " Executor's Guide," etc.

1 Vol. 8vo. - . - $4: 00,

The Bible in the Public Schools.

Records, Arguments, Opinions, and Decision in the Case of John

D. Minor ct al. v- The Board of Education of the City of Cincin-

nati ct al., in the Superior Court of Cincinnati.

J Vol. 8vo. Utolli, $'~i 00; on Tinted Paper, Cloth, Gilt Top,
$2 HO.

Opinion and Decision of the Supreme Court of Ohio in the

above case.
8vo. _ - _ 25 cts.

Constitution of the United States, etc.

The Declaration of Independence, July 4, 1776; the Articles

of Confederation, July 9, 1778; the Constitution of the United

States, September 17, 17S7 ; Amendments to the Constitution, and

Index ; and Washington's Farewell Address, September 7, 1796.

8vo. 00 pp. . - - 23 cts.
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Fisher's Patent Cases.

Reports of Cases arising upon Letters Patent for Inventions,

determined in the Circuit Courts of the United States. By Hon.

Samuel S. Fisher, late Commissioner of Patents.

5 Vols, 8vo, Each, - - $25.00.

Fisher's Patent Reports.

A Collection of Reports of Cases arising under Letters Patent

for Inventions decided in the Supreme and Circuit Courts of the

United States, from 1850 to the present time. By Williajni H.

Fisher, Law Partner of Hon. S. S. Fisher, late Commissioner of

Patents.

Vol. I., 8vo. - - - $15 00.

Fisher's Digest of English Patent, Trade
Mark, and Copyright Cases.

A Digest of the Reported English Cases relating to Patents,

Trade Marks, and Copyrights, determined in the House of Lords

-and the Courts of Common Law and Equity, with reference to the

Statutes; founded on the Analytical Digest by Harrison, and

adapted to tlie present Practice of the Law. By R. A. Fisher, of

the Middle Temple. Edited and brought down to the present time,

with Index, Table of Cases, etc., by Henry Hooper, of the Cin-

cinnati Bar.

1 Vol. 8vo. - - ' $4 00,

Cox's American Trade Mark Cases.

A Compilation of all the Reported Trade Mark Cases decided

in the American Courts prior to the year 1S71, with an Appendix

containing the Leading English Cases, and the United States Act

in relation to the Registration of Trade Marks, with constructions

of the Commissioners of Patents affecting the same. Edited by

Rowland Cox, Counselor at Law and Editor of the American

Law Thiies.

1 Vol, 8vo. pp. xiii, 782. Price, $8 00,
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Joyce on Injuaetions.

The Law and Practice of Injunctions, embracing all the sub-

jects in which Covu"ts of Equity and Common Law have jurisdic-^

tion, with Notes of American Cases. By William Joyce, of

Lincoln's Inn, Barrister at Law. By special arrangement with

the English Publishers. Pp. Ivix, 1560.

2 Vols. Svo. - - - $22 50.

Saunders on Negligence.
A Treatise upon the Law applicable to Negligence. By Thos.

William Saunders, with Notes of American Cases by Henry
Hooper.

1 Vol, 8vo. - . . $3 75.

Curwen's Abstracts of Title.

A Manual of Abstracts of Title to Real Property ; containing

Practical Directions for the Examination of Titles to Real Property
;

Searching Records of Deeds, Wills, Judgments, Decrees, Mort-

gages, Liens ; and the Doctrine of Equity with respect to Vendors'

Liens, Separate Estates of Married Women, Notice of Trusts, etc.

Illustrated by reference to the Statutes of Pennsylvania, Ohio, Ken-
tucky, Indiana, Illinois, Iowa, and Kansas. By M. E. Curwen, of

the Cincinnati Bar.

1 Vol, 12rno. Cloth, $1 50; Lmv Sheep, $1 75.

Matthews on Partnership.
A Summary of the Law of Partnership. For the use of Busi-

ness Men. By Stanley Matthews, of tlie Cincinnati Bar.

1 Vol, 12tno. Cloth, $1 25; Law Sheep, $1 50,

Hanover on the Law of Horses.
A Practical Treatise on the Law of Horses, embracing the Law

of Bargain, Sale, and Warranty of Horses and other Live Stock ;

the Rule as to Unsoundness and Vice, and the Responsibility of the

Proprietors of Livery, Auction, and Sale Stables, Innkeepers, Veter-

inary Surgeons, and Farriers. By M. D. Hanover.

1 Vol. 8vo. . . - $3 75.
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Barton's Suit in Equity.
History of a Suit in Equity, from its commencement to its

final termination. By Charles Barton, of Middle Temple. Re-

vised and enlarged, with Forms of Bills, Answers, Pleas, Demur-

rers, and Decrees. By James P. Holcombe. With an Appendix

containing the Rules of Practice for the Courts of Equity of the

United States, revised to 1S70, and the Ordinances of Lord Bacon.

1 Vol, Svo. - . - $2 50.

Holeombe's Equity Jurisprudence.
An Introduction to Equity Jurisprudence, on the basis of Story's

Commentaries, with Notes and References to English and Ameri-

can Cases. Adapted to the use of Students. By James P. Hol-
combe.

1 Vol. Svo. - - - $3 00.

Zinn's Leading and Select Cases on Trusts.

Leading and Select Cases on the Law of Trusts ; with extended

Abstracts of other Important English and American Cases, illus-

trating the various principles pertaining to this important branch of

the law. With numerous Notes and References, and a full report

of the great case of the Covington and Lexington Railroad Com-

pany V. R. B. Bo'wlcr's Heirs and others^ just decided by the Court

of Appeals of Kentucky, embracing a Synopsis of the Testimony

and Arguments of Counsel, and Opinion of the Court in full. B>

Peter Zinn.
/ Vol. Svo. ^ - - $6 50.

King on The Constitution.

A Commentary on the Law and True Construction of the Fed-

eral Constitution. By John King.

1 Vol. Svo. - . - $2 30.

Montesquieu's Spirit of Laws.
The Spirit of Laws. By M. De Secondat, Baron De Mon-

tesquieu. Translated from the French by Thomas Nugent. A
new edition, carefully revised and compared with the best Paris

edition. To which are prefixed a Memoir of the Life and Writings

of the Author, and an Analysis of the Work, by M. D'Alembert.

2 Vols. Svo. Cloth, - - $6 OO.
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Ohio Valley Historical Series.

No. I. Bouquet's Expedition against the Ohio Indians

in 1764,

With a preface by Francis Parkman, author of " Conspiracy of Pontiac," etc. Maps and

plates reproduced by the Photo-Lithographic process.

Svo. cloth, uncut or gilt top, $3.00. Large paper. Imp. 8vo., , . $6.00

No. 2. Walker's History of Athens County, Ohio,

The Ohio Land Company, and the First Settlement of the State, at Marietta, five Por-

traits and an Historical iviap.

Svo. cloth, uncut or gilt top, $6.00. Large paper, 2 vols., Imp. iivo., . $12.00

No. 3. Colonel George Rogers Clark's Sketch of his

Campaign in the Illinois in 1778—79,

With Introduction by Hon. Henry Pirtle, of Louisville, and Major Bowman's Journal of

the taking of IV;t St. Vincent.

Svo. cloth, uncut or gilt top, $2.00. Large paper, Imp. Svo. « • $4.00

No. 4. McBride's Pioneer Biographies.

Sketches of the lives of some of the Early Settlers of Butler County, Ohio, with por-

'trait of the author.

a vols. Svo. cloth, uncut or gilt top, $6.50. Lartre paper. Imp. Svo. . $13.00.

No. 5. Colonel James Smith's Account of his Captivity

with the Indians in Ohio, in 1755-59,
And subsequent adventurer, with a sketch of his life; and Illustrated Notes Ly W. M.
Darlington, Esq., of Pittsburgh.

Svo. cloth, uncut or gilt top, $2.50. Large paper, Imp. Svo. . . , $5.00

No. 6. Dr. Daniel Drake's Pioneer Life in Kentucky,

In a Series of Reminiscenital Letters addressed to his children. Edited with Notes and a

Biographical Sketch by his son, Hon. Charles D. Drake, of St. L<itiis»

Svo., clcth, uncut or gilt top, $3.00. Large paper, Imp. Svo. . $6.00

No. 7. Miscellanies.

I. Tour in the States of Ohio, and Kentucky, and Indiana Territory, in 1S05. Bj

Josiah Espy. II. Two Western Campaigns in the War of 1812-13. By Samuel Williams.

III. The Leatherwood God
j an account of the appearance and pretensions of Joseph C.

Dylks, in Eastern Ohio, in 1828. By R. H. Taneylull.

In one volume, Svo rloth, untut or gilc top, $2.50. Large paper, Imp. Svo., $5.00.
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Robert Clarke & Co. also publish the following works:

Hall's Legends of the West.

Sketches Illustrative of the Habits, Occupations, Privations, Adventures r.nd Sports of

the Pioneers of the West. By James Hall, Author of " The Wilderness and War Path,**

" Tales of the Border," etc. iimo. cloth, gilt top, or entirely uncut, . . $2.00

Hall's Romance of Western History;

Or, Sketches of History, Life and Manners in the West. By James Hall. l?,mo, cloth,

gilt top, or entirely uncut, .......••• $2.00

Howe's Historical Collections of Ohio.

Containing a Collection of the most Interesting Facts, Traditions, Biographical Sketches,

AnecdoteSj «tc., relating to its Local and General History, with descriptions of its Counties,

Cities, "Towns and Villages. Illustrated with 177 Engravings. By Henry Howe. One

hundred copies printed on tinted paper and bound in cloth, gilt top, or entirely uncut, uni-

form with the OAio Valkj Historical Series. iSvo., 620 pages, ... ii)6.oo

Pioneer Record and Reminiscences

Of the Early Settlers and Settlement of Ross County, Ohio. By Isaac J.
Finley and

RufuB Putnam. 8vo., 148 pages, cloth, gilt top, . . • • • $2.50

Journal of Captain William Trent,

From Logjtown to Pickawillany, a. d. 1752, now published, for the first vime, from

a copy in the Archives of the Western Reserve Historical Society, Cleveland, Ohio. To-

gether with Letters of Governor Robert Dinwiddle; an Historical Notice of the Miami

Confederacy of Indians; a Sketch of the English Post at Pickawillany, with a short

Biography of Captain Trent, and other papers never before printed. Edited by Alfred T.

Goodman, Sc.retary of the Western Reserve Historical Society. 8vo., 1 14 pages, cloth,

gilt top, ... ........... v^-S^

Young's History of Wayne County, Indiana,

From its First Settlement to the Present Time. With numerous Biographical and Family

Sketches. Embellished with upward of Fifty Portraits of Citizens and Views of Buildings

By Andrew Young. 8\o. cloth, uncut, ....... $5.00

Ranck's History of Lexington, Kentucky.

Its Early Annals and Recent Progress, including Biographical Sketches and Personal Rem-

iniscences of the Pioneer Settlers, Notices of Prominent Citizens, etc. By George W.

Ranck 8vo., cloth, uncut, ......... $4.00

Law's Colonial History of Vincennes, Indiana,

Under the French, British, and American Governments, from its First Settlement down

to the Territorial Administration of General Wm. Henry Harrison. By Hon. John Law.

J2mo., 157 pages, cloth, $1.25
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Crawford's Campaign against Sandusky, 1782.

An Historical Account of the Expedition against Sandusky, under Col. William

Crawford, in 1782. With Biographical Sketches, Personal Reminiscences, and Descriptions

of Interesting Localities ; including also Details of the Disastrous Retreat, the Barbarities

of the Savages, and the Awful Death of Crawford by Torture, with a fine Steel Portrait

of General William Irvine, Commander at Fort Pitt, 1781-83, who authorized, helped to

organize, and issued instructions for the campaign. By C. W. Butterfield. 8vo. Cloth,

gilt top, . . ,
$3-50

Studer's History of Columbus, Ohio.

Columbus, Ohio : Its History, Resources, and Progress, from its Settlement to the

Present Time. With Map and numerous Illustrations. By Jacob H. Studer. izmo.

Cloth,
$^-0°

Hatch's War of 1812 in the Northwest.

A Chapter of the History of the War of 1812 in the Northwest: Embracing the

Surrender of the Northwestern Army and Fort, at Detroit, August 16, 1813 ;
with a De-

scription and Biographical Sketch of the celebrated Indian Chief, Tecumseh. By Colonel

William Stanley Hatch, Acting Assistant Quartermaster-General of that Army. i8mo.

pp. 156. Sheep, .
^i-^'S

Poole's Anti-Slavery before iSoo.

Anti-Slavery Opinions before the year 1800. An Essay. Read before the Cincin.

nati Literary Club, November 16, 1872. By William F. Poole. To which is appended

A fac-simile Reprint of George Buchanan's Oration on the Moral and Political Evil of

Slavery, delivered at a Public Meeting of the Maryland Society for Promoting the Aboli-

tion of Slavery, Baltimore, July 4, 179 1. 8vo. Paper, 75c. Cloth, . . $1.25

Tyler Davidson Fountain of Cincinnati.

Donated to the City by Mr. Henry Probasco. Giving a History and Description of the

Fountain, Dedicatory Exercises, etc. Large Plate and Portraits. l8mo. Paper, .
40c-

Spring Grove Cemetery.

Its History and Improvements, with Observations on Ancient and Modern Places of

Sepulture.

Quarto, pp. viii, 199. The text beautifully printed within ornamental colored borders,

on heavy tinted paper, and illustrated with twenty-six full page and three small photographs,

giving general views of and in the Cemetery, its Lakes, Lawns, Trees, etc., and of some

of the best monuments. Bound in cloth, gilt, gilt edges, .... $15.00

An 8vo. edition, without the Borders and Illustrations, cloth, . . $2.00

Pre-Historic Man—Darwinism and Deity—The Mound

Builders.

Three Essays read before the Cincinnati Literary Club. By Hon. Manning F. Force.

8vo. pp. 85. Sewed, uncut or cut, .....••• 7S'-'



MISCELLANEOUS PUBLICATIONS. 15

Journal and Letters of Col. John May, of Boston, rela-

tive to two Journeys to the Ohio Country in 1788

and '89.

With Biographical Sketch by Rev. Richard S. Edes, of Bolton, Mass., and Illustrative

Notes by Wm. M. Darlington, of Pittsburgh, Pa. (Publications of the Historical and

Philosophical Society of Ohio. New Series, Vol. I.) 8vo. pp. i6o. Cloth, gilt top,

uncut edges, ............ *'i oo

Reprints of Rare American Tracts.

I. The Cow Chace.

An Heroick Poem in Three Cantos. Written at New York, 1780. B) the late Maj.

Andre, with explanatory notes by the Editor.

••The man who fights, and runs away,

May live to fight another d c\
,"

Said Butler in his deathless uy,

" But he who is in battle slain

Can never rise to fight again,"

As wisely thought good General Wayne.

London: Printed for John Fielding, No. 23 Patcr-Noster-Row, 1781.

Reprinted from this rare quarto edition, with the original preface, notes, etc. 8vo.,

32 pages, sewed, uncut, 75 cents, Large paper. Imp. 8vo., sewed, uncut, . $1.50.

IL An Appeal to the Public on Behalf of Cameria.

(AMERICA.)

A Young Lady who was almost Ruined by the Barbarous Treatment of her own

Mother. London : printed in the year 178 1. 8vo., sewed, uncut, 75 cents. Large paper,

tewed, uncut, . ...... $1.50.

III. Some Account of an Existing Correspondence now

carrying on between the Inhabitants of the Moon
{America) and the Natives of this Country;

To which is subjoined a List of such Articles as are immediately wanted for the Export

Trade. By some Merchants just arrived from that Planet. Interspersed with several

useful and valuable Hints, particularly adapted to the use of those gentlemen who are fond of

Speculation. A Work strongly recommended to the Perusal of the Merchants, Bankers,

Manufacturers, Wholesale Tradesmen, Shopkeepers, Underwriters, Insurance Brokers, and

Ladies of Great Britain. London : Printed and sold by H. Fry, Finsbury-Place, Finsbury-

«quare, 1800. 8vo., sewed, uncut, 75 cents. Large paper, sewed, uncut $1-50
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Warder's Du Breull's Vineyard Culture.

Vineyard Culture Improvcti and Cheapened ; by A. Du Breuil, Professor of Viticulture

and Arboriculture in the Royal School of Arts and Trades, in Paris. Translated by E. and

C. Parker, of Longworth's Wine House. With Notes and Adaptations to American

Culture, by John A. Warder, Author of "American Pomology." With 144 Illustrations.

One volume i2mo., neatly printed and bound, cloth, ..... $2.00

Reemelin's Wine-Makers' Manual.

The Wine-Maker's Manual : a Plain, Practical Guide to all the Operations for

the ManufactJre of Still and Sparkling Wines; embracing Chapters on the Vintage,

When and How to Pick and Cull Grapes; Preparations for Wine-making; the Ingredi-

ents and Improvements of " Must;" Fermentation and the Changes produced by it; the

Heating or Firing, Keeping and Bottling of Wines; Still, Sparkling, Sweet, Spiced^ and

Frozen Wines; Wine Colors; the Constituents, Acidity, and Ailments of Wine; Artifi-

cial and Imitation Wines. The work also contains full instructions for making Cider,

Fruit and Berry Wines, etc., etc. By Charles Reemelin, Author of the " Vine-Dresser's

Manual." One volume i2mo., extra cloth, ..•••. ^1.25

Klippart's Land Drainage.

The Principles and Practice of Land Drainage ; embracing a Brief History of Under-

draining ; a detailed examination of its Operation and Advantages ; a Description of Various

Kinds of Drains, with Practical Directions for their Construction ; the Manufacture of

Drain Tile. Illustrated with nearly 100 Engravings. By John H, Klippart, Author of

the " Wheat Plant," Corresponding Secretary of the Ohio State Board of Agriculture, etc.

Second Edition. One volume, i2mo. ....... $1-75

Brunner's French Reader.

Elementary and Pronouncing French Reader; containing pronouncing rules and exer-

cises on French pronunciation; a selection of interesting anecdotes ; a concise treatise on

French Verbs ; and a Vocabulary of all the words contained in the work, with concise

Rules for acquiring the Gender of French Nouns. By Alphonso A. Brunncr. Fourth

Edition. i8mo., half-bound, ........ 60 cents.

Rives' Chart of Cranial Nerves.

A Chart of the Physiological Arrangement of Cranial Nerves. By Edward Rives, M,
D. Printed in Large Type, on a sheet 28x15 inches, mounted on card board or folded in

cloth case, ............60 cents.

Burt's The Far East.

The Far East; or. Letters from Egypt, Palestine, and other Lands of the Orient.

Illustrated with Engravings, Maps, etc. By N. C. Burt, D. D., author of " Hours among

the Gospels," " The Land and its Story," etc. i2mo. cloth, . . . $i-7S



OHIO JUSTICES BLANKS. 17

Ohio Justices' Blanks.

The following list of Blanks, for the use of Justices of the Peace in Ohio, will be found

very complete, and the Blanks themselves of the latest and most approved forms. The
publishers have aimed to incorporate into them such improvements as have been suggested

from time to time by those most experienced in their use. They are neat, uniform, and

printed on good white paper, with the proper blanks for indorsements on the back of each.

The blanks are arranged somewhat in the order of their use.

Amy of the Blanks in the foUcnring list T^ill he sent hy mail firee

of charge on receipt of price.

Blanks used in Ordinary Civil Actions.

Summons
Subpena

Summons for Jury
Executions

Summons to Bail...

BY SUMMONS.
No. Blanks
on a sheet.

4

Per Qr.

.60

.60

.60

.60

.60

.60

.60

4
4

IN ATTACHMENT.

Affidavit in Attachment. Z

Bond for Order of Attach-

ment. ._ 4
Order of Attachment

with Summons return-

able

Notice to Garnishee

Disclosure of Garnishee..

Inventory and Appraise-

ment (Constable)

Order of Sale of Attached

Property

IN REPLEVIN

Affidavit in Replevin and

Summons
Appraisement and Bond

(Constable) 2

IN FORCIBLE DETAINER

Notice to Leave Premises

Landlord's Complaint

Summons in Forcible De-

tainer..

Writ of Restitution

IN ORDER OF ARREST BEFORE JUDGMENT.

Affidavit for Order of

Arrest and Order z .60

Bond for Order of Arrest 4 .60

IN ORDKS OF ARREST AFTER JUDGMENT.

Affidavit for Order of

Arrest and Order z

Bond for Order of Arrest 4

WATERCRAFT.

Action against Water-

craft— Praecipe and
Affidavit in Watercraft. 2

Warrant of Seizure 4

2

4
z
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List of Ohio Township Blanks.

BONDS.

Bond of Clerk per sheet (two bonds), .05

" Treasurer for Township Funds " " .oc

" " '< School " " ««
.05

' Justice of the Peace '* '»
,oc

« Constable " «'
.05

" Assessor— " " .oc

•75

1.25

" Supervisor " "
,05

ORDERS FOR TOWNSHIP OR ROAD FUNDS.

Orders on Township Treasurer per book of 50 orders, .40
«« " " «' 100 " .75
« " " «« 200 " 1.25

ORDERS FOR SCHOOL FUNDS.

Orders on Township Treasurer for Tuition.

" " " " Special School District.

" " " " other than for Tuition.

Each of the above, per book of 50 orders .40
" 100 "
" 200 "

Teacher's Certificate to Clerk for pay, per 100 blanks .^O

Annual Enumeration Returns of School Children, per sheet .05

FOR SUPERVISORS.

Snpervisor's Road Tax Duplicate, form of Small Memorandum Book (spaces for

200 names) ,20

Supervisor's Road Tax Duplicate, form of small Memorandum Book (spaces for

300 names) .25

Supervisor's Certificate or Receipt for Road Tax, per 100 blanks .50

Supervisor's Certificate for Timber, Stone, or Gravel, and Trustees' Certificate to

County Commissioners, per sheet (two of each blanks to sheet) .05

Supervisor's Warrant and Certificate of Office, per dozen Warrants .25

Supervisor's Warrant, Report, Account, etc., 12 pages, per 100 7-S°

Register of Bonds, with printed headings and appropriate rulings, demy quarto,

substantially bound 3.00

Treasurers and Clerks' School Account Books, with special rulings, printed

headings and instructions, substantially bound 3.00



LEGAL BLANKS FOR MAYORS. 19

Legal Blanks for Mayors

OF INCORPORATED VILLAGES IN OHIO.

The following list of Blanks for the use of Mayors has been carefully prepared by

Judge Walker, author of " Walker's Municipal Code." They will be found accurate

and uniform, and well printed on superior white paper.

LIST OF BLANKS NOW READY:

Search Warrant 2

State Warrant 2

Subpcena in Criminal Cases a

Attachment for Witness a

Recognizance for Witness 2

Recognizance to appear before Mayor a

Recognizance to appear before Court of Common Pleas. 4
Mittimus to appear before Court 4
Mittimus for Adjournment 4
Mittimus for Fine and Costs 4
Mittimus for Imprisonment, Fine, and Costs 4
Affidavits «

Price per Quire of 24 Sheets, Z,egal Cap Size, GOc.

The figures at the end of each line denote the number of Blanks to a Sheet.

Blanks for Importers,

UNDER THE PORT OF ENTRY BILL, JULY 14, 1870.

Entry for Consumption, per quire $i.ao

Entry for Warehouse, per quire 1.20

Warehouse Withdrawal Entry, per quire 1^20
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The Justice's Civil Docket.

This Docket in>s oeen carefully prepared from the most approved forms, and will recoin-

mend itself to general use, for the following reasons:

1st. It insures greater uniformity in the proceedings as they appear upon the record,

which is -very desirable in all that pertains to legal matters.

2d. It suggests readily to the Justice the different items required in the Record, and in

the Fee Bill in the margin, and somewhat the order in which they occur. Thus, if the

suit is an ordinary one by summons, strike out the words " Bond and Affidavit, Complaint^

and then record the BUI of Particulars.

If it is a suit in attachment, strike out "Complaint" and record the Affidavit, etc.

If it is a suit in Replevin, strike out "Bill of Particulars, Bond and" and " Complaint^

and record the Affidavit, etc.

If it is a suit in Forcible Detainer, strike out " Bill of Particulars, Bond and Affidavit,^

and record the Complaint, etc.

So in filling the next blank after " Issued Summons," if in Attachment, follow with,

Ordtr of Attachment, and Notice to Garnishee, to (John Smith) Constable, etc.

So in the Marginal Fee List, each item that may arise in ordinary suits is so placed as to

call attention to it readily, and thus will be likely to save to the Justice more in fees than

will pay the difference in cost between this and the ordinary blank Docket.

Cap size {g x 13 J ifiches) /« bcoksfrom 6/010 !^iires each:

Price per quire, bound In Full Sheep, ..----- $2,00

Price per quire, bound in Full Sheep with Russia Ends and Bands, - - $2|25

Justice's Criminal Docket.

This Docket possesses all the advantages which have recommended our Civil Docket,

and secured for it its general use and favor among the Justices of Ohio. In this also we

give full Marginal Fee List for Justices and Constables, which, in calling the attention of

the Justices to the fees to which he is entitled, will, in a short time, more than repay the

difference in cost between this and the ordinary blank Docket.

Demy sixe (ll * 15I inches) in booksfrom 6 to lO ^dres :

Price per quire, bound in Full Sheep, ___----
2.25
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