
150.92

L72BOPSY

1980

State

^'^^mURH
REPORT TO THE LEGISLATURE

Sunset Review

em oocmm collection

JUL? 1980

JIONTANA STATE LIBRARY

S30 E Lyndala Ave.

tfolsiw, MmlaM 59d0l

BOARD OF PSYCHOLOGISTS

The 1977 Sunset Law terminates the Board on
July 1 , 1 981 . This review provides information

to assist the Legislature in making the decision

to terminate, modify or continue the Board.

This report presents fourteen areas for

Legislative consideration (page 22) including:

Because of various exemptions to the prac-

tice act, the psychology law appears to be a

reserve of title act.

Need for legislative clarification of licens-

ing by areas of special competence.

Board rules which prohibit advertising.

Changes in laws or rules relative to board
membership, board member compensation,
unprofessional conduct, and denial or

revocation of a license for conviction of a

felony.

Board rules which result in regulation of

professions not subject to board authority.

Insuring that conference call meetings are

announced and open to the public.

79-SS-9

Office of the Legislative Auditor

Room 135, State Capitol

Helena, Montana 59601





MORRIS L BRUSETT, CPA
LEGISLATIVE AUDITOR

STATE OF MONTANA

(§iixce of tl]c ^cgislatiuc JVubttor

STATE CAPITOL
HELENA, MONTANA 59601

406/449-3122

May 1980

ELLEN FEAVER. CPA
DEPUTY LEGISLATIVE AUDITOR

JOHN W NORTHEY
STAFF LEGAL COUNSEL

The Legislative Audit Committee
of the Montana State Legislature:

Herein transmitted is our sunset performance re-

view of the Montana Board of Psychologists. The review

was conducted in response to the 1977 Sunset Law, which

terminates the board on July 1, 1981.

The review focused upon an examination of board

operations. It does not encompass an audit of the

board's financial transactions or overall compliance

with state laws.

There are no formal recommendations in the report

since the responsibility for such recommendations lies

with the Audit Committee. Nevertheless, we discussed

the contents of the report with a number of individuals

and organizations, including the director of the Depart-

ment of Professional and Occupational Licensing, the

members of the Board of Psychologists, the Governor's

Office of Budget and Program Planning and the Montana

Psychological Association.



We wish to express our appreciation to the members

of the board and to the director of the department

and his staff for the assistance they provided during

the review. We also wish to thank the members of the

psychology profession for assistance they gave us.

Respectfully submitted,

Morris L. Brusett, C.P.A.
Legislative Auditor
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Chapter I

BACKGROUND

This is a sunset performance review of state

regulation of psychologists by the Board of Psycholo-

gists— a state board within the Department of Profes-

sional and Occupational Licensing.

REPORT OBJECTIVES

The 1977 Legislature passed a law, commonly refer-

red to as the "sunset law," which terminates numerous

regulatory boards and agencies. The sunset law termi-

nates the Board of Psychologists on July 1, 1981. The

Legislative Audit Committee is required to conduct a

performance review of each agency terminated by the

sunset law. The performance review must objectively

review the need for each regulatory board/agency and

offer recommendations for reestablishment, modification

or termination.

The sunset law also requires an examination of the

following questions during the conduct of the commit-

tee's review:

(a) Would the absence of regulation significantly
harm or endanger the public's health, safety,
or welfare?

(b) Is there a reasonable relationship between
the exercise of the state's police power and
the protection of the public's health, safe-
ty, or welfare?

(c) Is there another less restrictive method of
regulation available which could adequately
protect the public?



(d) Does the regulation have the effect of di-
rectly or indirectly increasing the costs of
any goods or services involved and, if so, to
what degree?

(e) Is the increase in cost more harmful to the
public than the harm which could result from
the absence of regulation?

(f) Are all facets of the regulatory process
designed solely for the purpose of, and have
as their primary effect, the protection of
the public?

Using the information contained in this report,

and that gathered during a public hearing, the commit-

tee will address these six questions. During the

hearing process, testimony and comments will be heard

from the board/agency, the profession, and interested

members of the public.

In defining legislative intent, the sunset law

states that by requiring periodic evaluation in the

form of a performance review, the legislature will be

in a better position to insure that agencies and programs

exist only -to be responsive to state residents' needs.

PSYCHOLOGY PROFESSION

Psychology is a social science dealing with the

understanding and modification of human behavior using

methods of treatment aimed at curing mental illnesses.

Other professions deal with the same subject matter

and, to a greater or lesser extent, have the same

objectives as psychologists. Some of these profes-

sions, such as psychiatrists, require a medical license



for the performance of their activities while others

(i.e., members of the clergy) are not licensed but

perform similar treatment processes as part of their

professional activity. Under Montana law, however,

persons are precluded from using the title "psycholo-

gist," in any of its forms, unless they are duly li-

censed by the board.

As of January 1980, there were 93 psychologists

licensed in Montana. Of these, approximately 85 were

residents and practicing in the state, while the remaind-

er resided in other states or foreign countries.

According to practicing psychologists, approxi-

mately one-fourth of the 93 licensed psychologists are

engaged in full-time private practice. The remaining

licensees are engaged primarily in teaching or research

or are employed by mental health centers or public

schools

.

When a person is licensed to practice psychology

in Montana, the individual may practice in a designated

area or areas of specialization. The specialization is

normally based upon the licensee's education and train-

ing. Specialties commonly practiced in Montana include:

--Clinical Psychology

—Counseling Psychology

—Experimental Psychology



School Psychology

-Psychological Testing

-Developmental Psychology

-Marital Counseling



Chapter II

THE BOARD OF PSYCHOLOGISTS

INTRODUCTION

The Board of Psychologists was created in 1971 by

an act of the legislature (Chapter 73, Laws of Montana

1971). The licensing law establishes the following

board duties

:

1. Investigate complaints against licensees.

2. Cause the prosecution and enjoinder of per-
sons practicing without a license.

3. Study new developments in research, training,
and the practice of psychology and make
recommendations for new or revised programs
and laws

.

4. Examine and license qualified applicants.

5. Renew the licenses of all persons who pay the
renewal fee and are qualified for license
renewal

.

BOARD OPERATIONS

Structure

The three-member board is made up of psychologists

appointed by the Governor from licensed psychologists

in Montana. Each member is appointed to a three-year

term and may not serve two consecutive terms . The

member may be reappointed after three years following

termination of the previous appointment. The Attorney

General is designated to act as attorney for the board

.and may sit, or select a representative to sit, as an

ex officio, nonvoting member of the board. However,

there is no record of the Attorney General or a repre-



sentative having served ex officio with the board. The

board elects, from its members, a chairman, vice chair-

man, and a secretary each year.

Board members receive travel expenses incidental

to board meetings, as provided by state law. They

receive no other compensation. The board is required

to hold at least one meeting each year and has ordinar-

ily held two or more. Board rules provide that meetings

can be called at any time by the chairman or any two

members of the board, or by the Governor. Also, the

board rules provide for meetings by telephone with

balloting by mail.

During calendar 1978, board minutes show that the

board held four formal meetings. There were two formal

meetings during 1979. There have been at least four

additional meetings by conference telephone call since

November 1978 (conference calls are discussed further

on page 32')

.

Staffing and Funding

The board is attached to the Department of Profes-

sional and Occupational Licensing for administrative

purposes, and is provided with a part-time administra-

tive assistant by the department. The assistant spends

approximately 10 percent of available time maintaining

records and performing the administrative duties for

the board.

The board is funded from an account in the ear-

marked revenue fund. All revenue is provided by fees
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for applications, examinations, certification, and

renewal of licenses. The following schedule lists

these fees:

BOARD OF PSYCHOLOGISTS
FEE SCHEDULE

Item Amount

Application Fee $50
Examination Fee 65

Certificate Fee 10"'

Renewal Fee 50

'''The price of the original license certificate is $10 but is pro-
rated to January 1, for the first year of licensing. The renewal
fee covers all costs for subsequent years.

Source: Compiled by the Office of the Legislative Auditor.

Illustration 1

The following illustration shows the revenues,

expenditures, and fund balance for the board over the

past six fiscal years

.

BOARD FINANCES

Fiscal



To protect the public from the unauthorized
and unqualified practice of psychology and
from the unprofessional conduct by persons
licensed to practice psychology through
licensure and regulation.

The board objectives are as follows:

1. To review and examine an increasing number of
applicants for licensure, involving checking
on education qualifications and references.

2. Give examinations to applicants in April and
October of each year. This includes an oral
examination, notifying applicants, issuing
licenses and review of reciprocity applicants
when applicable.

3. Renewing approximately 110 licenses per year.

4. Investigate complaints and set up hearings
when necessary to resolve said complaints

.

To cooperate with County Attorneys when
necessary.

5. Update and process any changes in the rules
and set up hearings for same when necessary.

6. Provide information to the public, applicants,
licensees and other agencies as requested.

7. Study new developments in research, training
and the practice of psychology and to make
recommendations to the Governor and other
'state officials

.

8. Maintain good relations with the National
Association of Psychology Boards.

BOARD FUNCTIONS

Licensing

Applicants for licensure must meet the following

criteria:

1. Minimum age of 18.

2. Montana residence, or evidence of intent to
become a resident at the time of licensing.

3. Good moral character, including no prior
felony convictions.

8



4. Doctoral degree in psychology, or doctorate
in a course of study which is primarily
psychological in nature from an accredited
school

.

5. Two years of supervised experience approved
by the board, with at least one year of
post-doctoral experience.

6. Professional references from five psycholo-
gists who are members of the American Psych-
ological Association, Montana Psychological
Association, and at least two of the refer-
ences must be from psychologists licensed in
Montana

.

The board examines each application and decides

whether that applicant is properly qualified. If

necessary, the board will contact the school from which

the applicant received his/her doctorate to determine

that the degree is recognized by the officials of the

school and members of the psychology department at the

school as a psychology degree.

For the post-doctorate year of experience, the

board requires a written progress report from the

applicant's supervisor (a licensed psychologist in

Montana or a person who is equally qualified in another

state) at the end of the year. Also, the board will

not approve the experience if the supervisor has more

than three nonlicensed persons under such supervision

at any one time

.

The requirement for five professional references

•is not strictly enforced by the board. For example,

for out-of-state applicants the board does not ensure

that two or more of the references are licensed psycho-



legists in Montana or members of the Montana Psycholo-

gical Association.

The board administers the Examination for Profes-

sional Practice in Psychology (national board exam)

written by the American Association of State Psychology

Boards, and an oral/practical examination developed by

the board. The oral examination, developed by the

board, covers the area(s) of specialization claimed by

the applicant, while the national board examination is

general over the whole field of psychology.

The written and oral examinations are administered

in Helena twice each year to qualified applicants. It

is possible to take the written examination immediately

following graduation from a doctoral program, but other

requirements, such as the experience requirement, must

still be satisfied prior to licensure.

Over the past seven fiscal years, 54 applicants

have taken, the examinations. All but one applicant

have passed both examinations on either the first

occasion or on subsequent trials as shown in the follow-

ing illustration.

10



PSYCHOLOGY LICENSING EXAMINATIONS

Fiscal Year



in other states or countries if the requirements for

licensure are substantially equivalent to those in

Montana. The board will not license such applicants if

they were licensed under their state's "grandfather"

period and do not have the doctorate in psychology.

The board may interview the applicant for the

reciprocity license but there is no oral examination

administered unless the applicant applies for an area

of special competence other than the area(s) for which

the individual is already licensed to practice in

another state. The board makes background investiga-

tions of the applicants for reciprocity.

Complaints

The board is charged with handling all complaints

filed against licensed psychologists or persons practic-

ing psychology without a license. The board maintains

two complaint files--one is a file which includes

various cofnplaints received by the board and the other

file includes only complaints against counselors who

are accused of practicing psychology without a license.

We reviewed complaint records from April 1973 to

June 1979. Of these records, there were 14 cases which

concerned board decisions not to license applicants.

We found that these 14 cases on license denial were not

truly complaints, and we did not include them in our

review of complaints. However, the records of three

12



other cases concerning denial of license were included

in the review because they involved other issues in

addition to applicant qualifications.

During the six years included in our review, the

board handled 34 complaints. The following illustra-

tion shows the nature of these complaints, their initia-

tion, method of investigation, and final disposition.
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BOARD OK PSYCIIOl.OOISTS

SUMMARY OF COMPLAINTS

Nature of
Complaint

Quality of
Services

Number
(Percent
of Total)

None

Who
Initiated Investigated By How Resolved

Unprof "SsionaL 3-

Conduct in)

Practicing
Without a

License
(70%)

Practicing 4

Outside Area (12%)
of Competence

2-Consumers 1-Contract Investigation 1-Reciprocity License
1-Board i-Board Ref'jsed

1-Allegation Unfounded
1-Letter of Reprimand

11-Licensees 20-Boaril

10-Board ^-County Attorney
3-Cthers

2-Liccnsecs 2-Medicaid Pr-er

2-0th<rK Review Committee
2-Board

12-Cease and Desist
Letter

4-AIlegation Unfounded
2-Respondent Left State
6-Pending

2-Al lega t ions Unfounded
2-Pciiding

Miscellaneous""

(9%)

3-A|ipl icants 3-Board 2-Licenses Granted
1-Litigation Pending

Total 34

(10Q%)

2-Consumers
Il-Board
13-Li censees
B-Others

1-Contract Investigation
27-Board
4-County Attorney
2-Med Lca id

1-Refused Licenses
7-Allegation Unfounded
13-Ce3se and Desist or

Reprimand
2-Respondenl Left State
9-Pending
2-License Granted

*One of the complaints on unprofessional conduct and 15 oi those on practicing without a
license were against persons who were engaged in counseling and were accused of practic-
ing psychology.
''^Complaints against the board for denial of licenses.

Source: Compiled by the Office of the Legislative Auditor.

Illustration S
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other Board Functions

The board is affiliated with the American Associa-

tion of State Psychology Boards (AASPB) and ordinarily

tries to send the newest board men±)er to attend AASPB

meetings as the board's delegate. The AASPB usually

holds meetings in conjunction with meetings of the

American Psychological Association or its regional

affiliates

.

Another function of the board is to review new

developments in research, training, and the practice of

psychology and make recommendations to state officials

regarding new or revised programs and legislation

affecting psychology. The board has worked mainly with

information from the American Psychological Associa-

tion. Currently, the board is attempting to develop

procedures for licensing psychological assistants and

for implementing a continuing education program as a

requirement for license renewal

.

EXEMPTIONS TO REGULATION

The law states that a person who violates the

provisions of the licensing act is guilty of a misde-

meanor. Also, the practice of psychology except as

defined in the law may be enjoined by a district court

on a petition from the board. The exemptions to these

provisions are given in section 37-17-104, MCA. The

first exemption is a general exemption for members of

15



other professions. The law lists five professions as

examples of professions which are exempted, including

physicians, social workers, lawyers, pastoral coun-

selors, and educators. This exemption covers all

professions which might be involved in the same kinds

of activities as psychologists and includes licensed as

well as unlicensed professions. The only specific

prohibition applied to members of other professions is

the requirement that they not claim the title of "psych-

ology" or "psychologist."

The second exemption to the law covers persons in

the employ of any governmental agency or an educational

or charitable institution so long as the activities or

services fall within the persons' job descriptions.

This exemption allows the use of the title "psychology"

or "psychologist."

The third exemption covers students, interns, or

residents of educational and training centers, but only

when they are involved with a supervised course of

study.

The fourth exemption covers nonresidents who are

licensed m another jurisdiction and who perform con-

sulting psychological services for a period of no more

than 60 days m a calendar year. However, if these

services last longer than 10 days, the exempted indi-

vidual must report the nature and extent of the ser-

vices to the board.

16



The fifth exemption covers persons who are li-

censed in another state or country who become residents

of Montana and apply for a reciprocity license. These

applicants are exempt from the licensing law until the

board makes a final determination of their application.

The sixth exemption covers the use of the title

"social psychologist" by persons who are qualified in

that field and who have filed, with the board, a state-

ment demonstrating compliance with this exemption

provision.

The seventh exemption covers offering lecture

services for a fee by exempted persons.

The final exemption covers salaried employees of

governmental agencies, academic institutions, research

laboratories, and businesses where the persons are

performing the duties for which they are employed and

within the confines of the organization. This exemp-

tion differs from the second exemption mainly by includ-

ing business corporations, which are not covered in the

second exemption.

17





Chapter III

OTHER REGULATION

Psychologists are regulated by licensing or cer-

tification laws in all 50 states and the District of

Columbia. In Montana, the only state agency with

extensive regulatory powers over psychologists is the

Board of Psychologists. There is no practice regula-

tion of the profession by tlie federal government.

In order for psychologists to be reimbursed for

Medicaid related services, they must be licensed.

Therefore, licensed psychologists filing claims for

services provided under Medicaid can be subject to

review by a Medicaid Peer Review Committee. Medicaid

claims are screened by the Montana Foundation for

Medical Care to determine if they meet established

guidelines. If there are any claim discrepancies, the

claims and practices of the psychologist are reviewed

by a peer consultant and may be further scrutinized by

the Peer Review Committee. Any indications of fraud or

overt abuse of the claim system which are discovered

during this process are forwarded to the Program Integ-

rity Bureau of the Department of Social and Rehabilita-

tion Services (SRS) or the Department of Revenue for

continued review. The Depai tment of Revenue is empower-

ed by law (section 53-2-501, MCA) to investigate matters

relating to public assistance when requested by SRS.

18



If, during these reviews, the examining agencies

discover any activity which could be a violation of the

licensing act, they may inform the board. We noted

that on three occasions information has been forwarded

to the board from Medicaid. In one instance a claim

was submitted by a nonlicensed individual and Medicaid

refused to pay the claim. The information came from

SRS and from two licensees. The board dropped the

complaint when the county attorney found no criminal

action justified and dropped the case. The other cases

involved a licensee who submitted claims for work done

by others and work done during a period when the licen-

see was hospitalized. The information came to the

board from the Medicaid Medical Peer Review Committee.

The same case is under investigation by the Investiga-

tion and Enforcement Division of the Department of.

Revenue, and the board recently received new informa-

tion on the' case.

Professional societies and other organizations

have some self-regulatory powers. One aspect of profes-

sional society involvement is the peer review process

of the Montana Psychological Association. This socie-

ty, like other state societies, normally sets standards

of conduct for its members and also provides input to

the state licensing boards. The American Psychological

Association's code of ethics is enforced by the board

as grounds for denial or revocation of licenses.

19



Professional societies also provide guidelines for

approval of psychology degree programs. The Ph.D.

program in psychology at the University of Montana is

approved by the American Psychological Association.

Continuing education for society members is an-

other concern of many professional societies. The

Montana Psychological Association is currently develop-

ing a continuing education program. Completion of the

courses offered is voluntary, but the society plans to

make it manditory for members in the near future.

The 51 psychology boards (including the District

of Columbia) regulate psychologists in two basic ways,

i.e., title acts, which essentially certify and control

the use of the title "psychologist," and practice acts,

which regulate both the title and the practice of

psychology as defined in the law. The Montana law is

written in the form of a practice act. The following

table compares various facets of Montana's regulatory

process with those of the nation as a whole.

20



Facet

PSYCHOLOGJ^TS HIiGU LAT ION NATIONWIDE

Montana

Type of Regulation

Experience RequirecJ

Examination
Requi red

Continuing Educa-

tion Required
for Renewal of

License

.SO States 6c DC

Practice Act38 - Practice Act

13 - Title Only

(39 - Psychologists Only) Psychologists Only
(12 - Psychologists and

Assistants)

6 - No Experience
15-1 year
28-2 years
2-3 years

47 - Required
1 - Not Required
3 - May be Waived

(36 - ABPP accepted in

lieu of exam)

14 states

2 years

Required or ABPP
accepted in lieu of

Exam

No

Board Size

Board Makeup

Multi-year or

Permanent Licenses

6-3 Members
37 - 4-6 Members
8 - 7-11 Members

3 Members

39 - Psychologists Only Psychologists Only
12 - Public Members

24

27

Yes
No

Annual Renewal

Source: Compiled by the Office ol the Legislative Auditor,

1 1 1 us t rat ion 6

21



Chapter IV

AREAS FOR LEGISLATIVE CONSIDERATION

The design and effectiveness of certain aspects of

the regulatory process may warrant legislative consider-

ation. The intent of the following sections is to

briefly discuss these aspects as they apply to the

Board of Psychologists. The areas for consideration

are

:

1. Title vs. Practice Act

2. Areas of Special Competence

3. Code of Ethics

4. Complaints

5. Advertising

6. Board Member Compensation

7. Quality of Care

8. Telephone Meetings

9. Licensing Administration

10. Temporary Licenses

11. Board Membership

12. Duties of Licensees

13. Administrative Functions

14. Other Areas of Consideration

During our review of the board we located an

unlicensed individual advertising under the term

"Psychologist". This was clearly a violation of the

psychologist law's reserve of title section (section

37-17-102(4), MCA). An analysis of the board's complaint

22



files indicated that the board has been active in

regard to persons who have violated this reserve of

title section. However, there was no record of board

action concerning the unlicensed practitioner. We

notified the board of the situation and the board

inunediately took corrective action.

TITLE VS. PRACTICE ACT

The psychologist's licensing law is intended to

regulate the practices of psychology as defined in the

statutes, as well as the use of the title "psychologist"

in any of its forms. Provisions relating to practice

restrictions include sections 37-17-101, 102(5), 301,

and 313, MCA. The definition of the practice of psychol-

ogy is set forth in section 37-17-102(5), MCA.

In our review, we found that the definition of the

practice which constitutes psychology does not depend

upon the numerous techniques a psychologist may utilize

in practice because these techniques are common to

practitioners in other fields. The key to the defini-

tion of psychology is the use of these techniques for

the purpose of "influencing human behavior." Yet in

section 37-17-104, MCA, a broad exemption excludes

"qualified members of other professions" from the

provisions of the licensing act.

23



This broad exemption lists five professions as

examples of professions which are exempted from the

licensing law. The professions which are specified are

physicians, social workers, lawyers, pastoral coun-

selors, and educators. These examples indicate that

not only are numerous and varied professions exempted

but that the exemption applies to members of regulated

and unregulated professions alike. There are two

stipulations governing these exemptions, i.e., the

exempted practitioners are not authorized to overstep

the scope of their professional practice as regulated

by their own codes of ethics and they may not claim the

title of psychologist. However, for persons in the

employ of government and educational or charitable

institutions subsection 2 of section 37-17-104, MCA,

provides an exemption from the reserve of title provi-

sion, and they may also call themselves psychologists

if their office or position provides for such a title.

This title exemption is consistent with other licensing

laws in Montana.

Under the present situation, the law does not

clearly define the practice of psychology, beyond the

influencing of human behavior. In addition, many other

professions are exempt to regulation even though they

use the same techniques as psychologists and influence

human behavior. In effect, the psychologist's licens-

24



ing law may merely be a reserve of title law. The

current definition of the practice of psychology is

apparently serving only to protect the professional

title of licensed psychologists and permitting the

board to regulate the psychological practices of licensed

psychologists. Similar activities performed by non-

psychology professions are normally exempt from regula-

tion.

PRACTICE LIMITED TO AREAS OF SPECIAL COMPETENCE

One of the grounds for denial or revocation of a

license, is display of "unprofessional conduct as

defined by the code of ethics published by the American

Psychological Association" (section 37-17-311 ( 1 )( d )

,

MCA). In the association code of ethics it is stated

that "psychologists shall limit their practice to their

demonstrated areas of professional competence." Thus,

the board claims the power to revoke a license because

licensees practice outside of their areas of competence

as listed in the board's Roster of Licensees. According

to the board, the oral examination and interview which

the board administer are designed to determine areas of

special competence.

In our review of the psychology law we found no

provision which clearly specifies that licensees are

intended to be bound to practice in a specific area of

competence as determined and listed by the board. The

board recognizes the practice limitation and has received

complaints against licensees on this issue. The board

25



and members of the profession have expressed the need

for clarification of board responsibility in licensing

by area of competence. The American Psychological

Association has a task force addressing the issue of

special competency since it has become an issue in

other states, as well as Montana. If the legislature

intends to license psychologists by areas of special

competence, and have the provision enforced by the

board, this requirement should be clarified in the law.

ENFORCEMENT OF CODE OF ETHICS

One of the grounds for denial or revocation of a

license is display of "unprofessional conduct as defined

by the code of ethics published by the American Psycholo-

gical Association" (section 37-17-311 ( 1) ( d ) , MCA). The

board defines the Association's code of ethics as the

most recent revision of that code. Therefore, as the

association revises its code of ethics it is changing

the definition of unprofessional conduct and the stan-

dards by which licensees are regulated in Montana. The

changes are made without public response and, in fact,

constitute a delegation of the board's rule making

authority to a private association.

To provide the opportunity for public input, the

board may adopt the association code of ethics and

include it in the board rules. But, to become effective

in Montana, any changes in the association's code of

ethics must also be adopted by the board after public

notice and hearing if necessary.
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COMPLAINTS

Of the 34 complaints we analyzed, the board com-

pleted action in 28 cases and there are 6 cases pend-

ing. Two of the 34 complaints were initiated by con-

sumers, while 23 were initiated by licensees or by the

board and 6 were initiated by others. The following

illustration shows a cross listing of complaints by

type of complaint and who the complaint was against.

BOARD OF PSYCHOLOGISTS
CROSS LIST ING OF COMPLAINTS

CoTipIaint " Counselors Licensees Board Others""" Total

Practice 15 2 17

Title 1 7 8

Ethics 6 6
Miscellaneous _ 3 3

Total 16 6 3 9 34

""Practice" refers to section 37-17-102(5), MCA, the practice
section; "title" refers to section 37-17-102(4), MCA, the reserve
of title section; "ethics" refers to section 37-1 7-31 1 (1 ), (d)

,

MCA, the code of ethics; and "miscellaneous" includes two com- •

plaints against the board for errors involving examinations and
one law suit against the board involving refusal of licensure.

"''""The "others" category includes two persons accused of practicing
without a license and seven persons who were advertising as psy-
chologists .

Source: Compiled by the Of t ice of the Legislative Auditor.

1 1 I ust rat ion 7

The complaints against counselors require a more in-

depth discussion, which follows.

Complaints Against Counselors

The largest number of complaints handled by the

board were complaints against counselors and businesses

engaged in counseling. Of these 16 complaints, 11 were
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lodged against counselors by the board, 3 complaints

came from licensees, 1 from a county attorney, and 1

from a consumer.

The board's approach to complaints against coun-

selors appears to follow a standard method. A letter

is sent from the board to the counselors informing them

that they may be violating the practice section of the

law (section 37-17-102(5), MCA). The letter will

inform the counselors that if they are a legitimate

member of a counseling profession, then they are exempt

from the licensing requirement. The board's definition

of a legitimate profession is "a body which has a

written code of ethics and an internal regulation

mechanism for the purpose of enforcing the code of

ethics .
'

We reviewed the law and board rules and were

unable to find such a provision. A review of other

information revealed that the board had proposed rule

changes in 1978 which would have included a provision

requiring that counselors be members of organizations

which met the board's requirements. However, the

Administrative Code Committee found that this rule

"would impose restraints on the practice of other

professions not intended by the legislature." In

addition, the committee received numerous requests for

a hearing on the rule change. The Department of Profes-

sional and Occupational Licensing received a large
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number of inquiries concerning the proposed rule change.

A major concern was the effect of the proposed require-

ment on members of the clergy who counsel with their

congregations

.

The board subsequently withdrew the proposed rule

change. However, the board decided to implement their

interpretation of a profession, without waiting for

formal rule changes, because they felt that "present

rules, as well as the wording of the licensing law,

seem quite consistent with the rule changes that were

anticipated. .
."

It appears that the board intends to impose an

informal rule which would result in regulation of

professions beyond their authority. The board continues

to use that interpretation of the law in the complaints

still pending against counselors. For example, our

further review indicated that the board questioned the

exempt status of one counselor because it doubted the

legitimacy of counseling societies of which the counselor

was a member. We found it inconsistent for the board

to require membership in professional organizations by

members of professions not licensed by the board when

the board lacks authority to require professional

membership (i.e., associations) of its own licensees.

One reason for the board's activities m the area

of counselor complaints may be the unclear definitions

of psychology and the many exemptions to the practice
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of psychology. The board should seek clarification of

its authority over the counseling profession.

ADVERTISING

The board's rules prohibit advertising except for

business cards, telephone directories, and an office

sign, all of which must meet strict guidelines. Licen-

sees are prohibited from using advertising in the form

of display signs, or advertisements in newspapers or

periodicals or in bold face type in any printed matter.

Prices for services cannot be announced, included in

printed matter or sign, or published by licensees.

Similar prohibitions against advertising are included

in the code of ethics of the American Psychological

Association which is enforced by the board. However,

the association's code of ethics permits the advertise-

ment of "fee information" at the individual practitioner's

discretion.

State laws which ban advertising by licensed

professionals have recently come under close scrutiny

by federal and state courts. Specifically, licensing

laws in Virginia and Arizona which prohibited advertis-

ing by medical doctors and lawyers were declared uncon-

stitutional ( Health Systems Agency vs . Virginia State

Board of Medicine , 424 F.Supp 267 (E.D. VA. 1976), and

in Matter of Bates , 113 Ariz. 394, 555 P. 2d 640).

Also, the Attorney General of Iowa held that a ban on

advertising by the state Board of Chiropractors was
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unconstitutional (Blumberg to Masters, Chairman, State

Board of Chiropractic Examiners 2/16/79, #79-2-7).

In all three of the above cases, the statutory-

advertising bans were similar in scope and expression

CO the rules of the Montana Board of Psychologists. In

June of 1979, the Montana Attorney General's Antitrust

Enforcement Bureau recommended the board repeal those

rules which place limitations on the ability of psychol-

ogists to advertise and disseminate information. The

department's attorney also informed the board that

those provisions which ban advertising are unconstitu-

tional and must be replaced.

COMPENSATION FOR BOARD MEMBERS

According to section 37-17-201(2), MCA, the board

members receive no compensation other than actual

travel expenses for attending board meetings and other

functions. The lack of payment for services could

discourage board members from investing the time and

effort required to perform their full duties as respon-

sible public officials. These are official public

positions and the implication that members are provid-

ing a voluntary service, because of the lack of payment

for their duties, might detract from the importance

which they place upon their actions and decisions.

Other licensing board members in Montana receive per

diem, normally $25 per day, while performing board

duties

.
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QUALITY OF CARE

The law, rules, and goals of the board all refer

to the board's responsibility to protect the public

from unlicensed practitioners and unprofessional conduct

by licensees. However, unprofessional conduct has not

been applied as a regulation of the quality of care

given to patients by licensed psychologists. There is

no provision in the law or rules of the board which

defines quality of psychological care, or which clearly

defines what psychological care actually includes. Our

review of the complaint files revealed no references to

quality of care.

TELEPHONE MEETINGS

At its general meeting on October 20, 1978, the

board decided to hold one meeting each month by confer-

ence telephone call on the first Wednesday of each

month. We found that the conference calls were not

held every month and not always on the prescribed day

and time. Four conference call meetings have taken

place. The records of minutes of the conference calls

are incomplete. The following illustration summarizes

the conference calls for the board since November 1978:
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calls also involved some determinations of general

procedures, which were public information. The board

should take steps to insure that all future meetings,

whether by conference call or otherwise, are announced

and open to the public in such manner as provided for

in sections 2-3-211, 2-3-212, and 37-17-201, MCA.

LICENSING ADMINISTRATION

Conviction of a Felony

Montana's psychologist law provides for the denial

and revocation of a license for the conviction of any

felony. In contrast, section 37-1-203, MCA, states

that no person may be refused a license solely on the

basis of a criminal conviction. Only the conviction of

a crime directly related to the licensed activity can

serve as the basis for such a refusal. Even where the

license is denied on the basis of conviction of a

felony related to the licensed activity, the board must

determine that the applicant has not been sufficiently

rehabilitated and state their reasons in writing. In

addition, Article II, Section 28 of the Constitution of

the state of Montana states that: "Laws for the punish-

ment of crime shall be founded on the principles of

prevention and reformation. Full rights are restored

by termination of state supervision for any offense

against the state." The psychology law should be

reviewed to resolve any inconsistency.
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Failures on Licensing Examination

There is a provision in the law (section 37-17-

303, MCA) which provides that a person who fails the

licensing examination for the second time must obtain

two years of additional experience and training before

taking the examination again. It may be that such an

applicant could successfully pass the next examination,

rather than waiting for two years.

The purpose of licensing is to insure minimum

qualifications. The examination, if it is valid,

should serve to determine those qualifications. The

length of time required for additional training may do

no more than discourage entry into the profession by

otherwise qualified applicants.

Endorser Forms

The board's rules require that all applicants must

have recommendations, called "endorser forms," from two

licensed psychologists and three others "who are mem-

bers of the American Psychological Association, the

Montana Psychological Association, and have knowledge

of applicants' work experience or education." We found

that for applicants from out of state, the board does

not follow this rule which requires that the endorse-

ments be from licensees or members of the Montana

Psychological Association. Since this rule, if en-

forced, would undoubtedly preclude licensing of many
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qualified psychologists from out of state, and since

the board does not feel the need to enforce it, the

need for the rule should probably be reexamined.

TEMPORARY LICENSE

A person who has applied for a license in Montana,

and is licensed in another state, is issued a temporary

license until the board makes a final disposition of

the application. Since the board makes a background

check on the applicant, the applicant can practice

during that period.

In reviewing the board files, we noted an isolated

incident which illustrates some of the problems with

allowing individuals the privilege of practicing without

prior examination of their qualifications. We found

that one individual practiced for almost a year with a

temporary license before the board received sufficient

information that indicated unprofessional conduct with

patients in the applicant's practice in Montana and a

history of similar conduct where the individual was

previously licensed. In issuing temporary licenses it

appears that the board should either implement a more

efficient process for determining an applicant's practice

history or seek to have the law changed to remove any

allowance for a temporary license.

BOARD MEMBERSHIP

The board is made up of three persons who are

licensed to practice the profession. In order to
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facilitate public input into board operations, some

states have required that regulatory boards have public

members. Illustration 6 (page 21) shows twelve boards

with public members. If public membership is desired,

appointments of members should be balanced against

factors such as the size of the board and types of

professions regulated.

In addition, gubernatorial appointments to the

board are not subject to Senate confirmation. The

Senate confirms the appointments to some of the state's

boards and commissions. During the 1977-79 biennium of

sunset, the Legislative Audit Committee recommended

that appointments to additional regulatory boards be

subject to Senate confirmation.

LICENSEE REPORTING REQUIREMENTS

The board does not require the licensee to provide

information that would alert the board to potential

problems. 'For example, the board may never learn of

the existence of results of malpractice actions or

violations of other regulations which could be indica-

tions of the quality of services which licensees pro-

vide. The current renewal form could be expanded to

include additional personal and practice information.

This would reduce the board's dependence on the com-

plaint process to identify problems.
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ADMINISTRATIVE FUNCTIONS

As a result of various sunset reviews of boards

within the Department of Professional and Occupational

Licensing, three separate administrative areas have

consistently been identified. These areas are:

--Reporting requirements of boards.

--Automated license records.

--Multi-year renewal.

Since individual documents will be formulated concern-

ing these administrative areas, a detailed discussion

of each is not presented in our review of the boar"d.

Reporting Requirements of Boards

Montana currently has a reporting requirement,

section 2-7-102, MCA, which requires all state govern-

mental agencies to submit biennial reports to the

governor. However, these reports, when published,

contain very limited information. A report containing

more specific information (i.e., number of applicatants

for examination, pass-fail rates, recipts and expendi-

tures, goals and objectives, complaints, and disposi-

tions of complaints) would increase the usefulness of

the report and allow the legislature to minitor more

easily a board's activity.

Automated License Records

At the present time, most licensee records are

kept manually by the board within the department. In

addition, new and renewed licenses are manually typed
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by administrative assistants. An alternative is to

automate license records through a department-wide

system. The automated system could print renewal

notices and also licenses. In addition, such automated

records could be used to generate a roster of current

licensees and statistical reports on the licensee

populations. Additions, deletions, and corrections to

the licensee files could also be made easily.

Multi-year Renewal

Most boards within the department are statutorily

required to renew licenses on an annual basis. Annual

renewal may not be necessary and may result in adminis-

trative costs in excess of those necessary for effec-

tive regulation. An alternative to annual renewal is

to spread renewals over two or more years. If renewals

were extended for more than one year, the department

workload and administrative expenses could be reduced.

OTHER AREAS OF CONSIDERATION

In previous reviews of regulatory boards in Mon-

tana, the aspect of setting licensing fees commensurate

with the cost of regulation was often discussed. This

issue was not addressed in this review since the Board

of Psychologists has maintained a fund balance which

shows no indication of excessive increases due to

inappropriate fees.
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