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EXECUTIVE SUmARY

The number and magnitude of electric utility
rate cases have both increased significantly in the 1970's.
In addition, proceedings have become more complex due to
increased consumer involvement , more formal and detailed
commission procedures and increased attention to the
economic and social impact of utility prices.

These increased demands upon a regulatory system
with liraited--often inadequate--resources have inevitably
led to delays, i.e., regulatory lag. In periods of increasing
cost, such as the present, regulatory lag tends to hold down
electricity prices, but it also depresses utility earnings,
thereby reducing funds for expansion. Depressed earnings
may also lead to reduced credit ratings and increased capital
costs—which must be passed on to the consumer in the future.
Thus, while regulatory lag may reduce current costs, these
savings must be paid in the form of higher future rates.
Finally, artificially low rates do not discourage consumption
and therefore do not help achieve our national goal of energy
conservation

.

This report addresses administrative procedures
which contribute to regulatory lag and potential improvements.
Emphasis is placed on how commissions can better manage the
ratemaking process. Many of the findings and recommendations
contained in this report are focused on the Montana Public
Service Commission, but they pertain to many other small and
medium sized state commissions.

THE REGULATORY ENVIRONMENT

The major characteristic of the regulatory
environment affecting current procedures is change. Change
is occurring in most areas of utility and regulatory operations.
The economics of power supply and distribution have changed
markedly with the recent inflation in construction costs and with
a four-fold increase in fossil fuel prices. The role of
commissions is changing. Portions of regulatory responsibility
have been assigned to new agencies. Consumer interest has
led to new analysis and more complex procedural and legal
requirements

.

COMMISSION OPERATIONS AND THE RATE-MAKING PROCESS

Several workable organizational structures may be
used by a commission. Each, however, has implications for how
the Commission must spend its time and what resources may be
applied in each phase of a rate case.



Generally, there are three phases to a rate case:
discovery, hearings, and decision. Different "paths" of
activities in each phase need to be established for cases
of different magnitude and complexity. The Montana Commission
has implemented such alternative paths. Improvement
opportunities should be continually sought.

PROBLEM AREAS AND RECOMMENDATIONS

Recommended actions are grouped below in six
categories according to the area of Commission operations
affected.

Commission Objectives and Constraints

Recommendation 1 : The Montana Commission should
work with the executive and legislative branches of
Montana state government in order to establish and
define a consistent scope of authority for the
Commission

.

Recommendation 2 : The Montana Commission should
work with the executive and legislative branches
of Montana state government in order to explicitly
define the tasks for which the Commission is
responsible.

Recommendation 3 : Montana Commissioners should
consider what is the most effective use of their
time

.

Commission Management

Recommendation 4 : The Montana Commission should
vest full administrative responsibility in a single
individual. This person can either be the chairman
of the Commission itself or a top level staff
person. The administrator should remain responsible
to the entire Commission for his actions.

Recommendation 5 : The Montana Commission should
develop a regular method for transacting "official"
business and should develop procedures that allow
both staff and the public to bring matters before
the Commission.



Rate Case General Administration

Recommendation 6 : The Montana Commission should

seek to have a specific time limit placed on the

period between filing and decision on rate cases.

Recommendation 7 : The Montana Commission should

assign responsibility for specific tasks important

to the passage of a rate case to specific individuals.

Recommendation 8 : The Montana Commission should

continue to develop different procedures for

processing rate cases of different complexity and

importance

.

Management of Discovery Phase

Recommendation 9 : The Montana Commission should

continue to develop efficient routines for scheduling

and providing public notice of hearings.

Recommendation 10 : The Montana Commission should

develop useful and efficient means for data

gathering and analysis. Such means might include

uniform filing requirements for rate cases,

redesigned utility annual reports and use of

computers to store and analyze data.

Management of Hearings Phase

Recommendation 11 : The Montana Commission should

make significant use of hearing examiners to

preside over rate cases, especially major proceedings

Recommendation 12 : The Montana Commissioner
should assign a specific attorney to assist in

presiding over the cases which they wish to attend.

Recommendation 13 : The Montana Commission should

augment the reporting function for major hearings,

should schedule hearings and assign reporters in

ways that support the timely preparation of

transcripts and should research alternative means

of transcript preparation.

^^^



Management of Decision Phase

Recommendation 14 : The Montana Commission should
assign an individual or a small staff to work with
the Commission during the preparation of rate orders.

(»

tv



Introduction

The public regulation of electric power generation

and distribution, as well as gas and telephone service, water

supply, transportation, and other services, is mandated in

the laws of all fifty states. Regulation is required because

these "utility" industries are recognized to be natural monop-

olies for which it is more efficient to have one organization

provide a given area with service. Because the consumer is

not protected by the competition of several competing organi-

zations within these industries, public regulation is required

to insure that adequate service at reasonable rates is avail-

able. These regulations also must allow a fair return to the

capital invested in facilities used to provide utility service,

The application of these principles to the electric

power industry results in public regulation of the following

items

:

rates or prices charged

quality of service provided

books and records maintained by electric
utilities

financing of utility facilities

safety of facilities, equipment, and
service

environmental compatibility and long-
range planning for facilities (in some
states)

.
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This public regulation is carried out for retail customers by

a public utilities commission or department, an independent

part of most state governments, which is guided by an elected

or appointed commissioner or group of commissioners. V/holesale

electric power rates are generally under the jurisdiction of

the Federal Power Commission. In regulating electric utilities,

commissions spend the largest portion of their time on rate mat-

ters. For these cases, the objective is to balance the rates

charged for electric service with the actual costs of providing

that service, including a fair return to invested capital.

Regulatory "lag" concerns the period of time be-

tween the initial point when rates and costs become unbalanced

and the approval of new rates by the appropriate commission

to balance these items. The classical definition of regula-

tory la^ would include only the time period between the filing

of a new rate request and the final decision on these rates by

the appropriate commission. However, some would consider an

equally important part of regulatory lag to concern the per-

iod of time between the initial imbalance of costs and reven-

ues and the filing of the rate request by the utility. The

material in this report is concerned primarily with regulatory

lag in the classical sense. For a variety of reasons, the

time period between filing and decision has been increasing on

average in recent years, and given that costs have been gener-

ally escalating more rapidly than revenues, the consequent short-

fall in return has often resulted in financing difficulty for

the utility.

The phenomenon of regulatory lag, along with econo-

mic regulation in general, has received increasing attention

in the past several years. A number of causes for lag have

been cited and several solutions, based generally on economic

and regulatory principles, have been proposed. Relatively

less attention has been focused on possible administrative or

management solutions to the problem.
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This report discusses administrative causes and pos-

sible management solutions to regulatory lag. "Administrative"

is defined broadly herein to include commission objectives and

political/legal constraints as well as organization, resources,

and decision-making procedures. The overall theme of the re-

port concerns how commissions can better manage the rate-making

process . In order to approach th-.s topic, the overall goals

and management of commissions as well as the specific management

of the rate-making process are examined.

The discussion of regulatory lag to be presented here

draws heavily on a detailed examination of the Montana Public

Service Commission and on less intensive fact-finding and review

with the commissions of California, Florida, Maine, Missouri,

and New York. The overall goal of the report is to provide in-

sight to the majority of the states with relatively small or

moderate-sized commissions concerning problems and solutions ob-

served in Montana. This report will also provide a context for

other work concerning regulatory lag and for the analytic tools

being developed in other parts of ETIP project no. 76.

The material presented in this report includes no new

management concepts. TBS has selected and recommended appli-

cable solutions from among the many good concepts already avail-

able in accordance with the findings of our field research. TBS

believes that reductions in regulatory lag can be achieved through

improved execution by state commissions of a number of fundamen-

tal management concepts.

This report is organized in three sections. The first

discusses the regulatory environment found in many states today.

The second section provides an overview of typical commission

Appendix A presents a list of the individuals interviewed during the field
research phase of this study.
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operations and presents a model of the usual rate-making proc-

ess based on TBS field research. The final section discusses

problem areas and proposed solutions in the management of com-

missions and the rate-making process.

The Regulatory Environment

The environment in which the regulation of public

utilities occurs has become increasingly turbulent in the last

decade. In much of the country commissions are faced now with

workloads which are substantially greater than those seen in

the late 1950 ' s and early 1960's. This increase is the result

of growth in the number of rate cases, the complexity of the

rate-making process, and increased demands in other areas such

as consumer service complaints and power plant siting. These

changes are, in turn, the result of five factors including:

the economics of the utility industry and of
regulation

the constituency of the public utilities com-
missions

the growing procedural and legal requirements
concerning commission operations

the changing scope of authority of commissions

the limited resources available to state govern-
ments .

The first factor concerns the economics of the util -

ity industry and of regulation . The past decade has seen a

marked change in the economics of generating and producing elec-

tricity. Compared to the relative stability of costs, demand,

growth, and profits enjoyed by the industry during the early

1960's, the recent past has seen a tremendous increase in both
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capital and operating costs along with greater variations in

demand growth and a general lowering of real returns on invest-

ment relative to other industries.

These pressures have been transmitted to commissions

via an increase in the number and the magnitude of rate re-

quests filed. Because generally higher rates of inflation have

unbalanced electric utility costs and revenues more rapidly

than in the past, companies have filed rate requests more fre-

quently, resulting in an increase in the number of requests

filed. Further, the general trend of inflation in the recent

past has raised the price of electricity relatively more rap-

idly than many other costs and has resulted in power costs be-

coming a major factor for both households and industry. The

new magnitude of electric power costs has forced commissions

to make a more intensive examination of utility operations and

finances than was necessary when electricity was a relatively

minor expense. This factor has resulted in longer and more

complicated rate cases.

The increased importance of electric power costs also

has created a new interest in the economic theory underlying

regulation. New rate structures, including lifeline and time-

of-day pricing, have been proposed and have required commis-

sions to examine alternative methods of analysis and decision-

making. New staff requirements have been created as commis-

sions develop an understanding of these concepts.

The second factor concerns who is to be the consti-

tuency of the public utilities commissions. A number of indi-

viduals interviewed by TBS said that, until recently, many

commissions felt their duty was to represent the interests of

the utility as well as the consumer. Although the long run



-6-

interests of the consumer are served by protecting the via- f
bility of the electric utility industry, rapid increases in

general price levels as well as the growth of consumerism

have increased pressures to reduce short-term cost increases

with less regard for the long-term implications of these ac-

tions. Many commissions now either explicitly assign members

of their legal and technical staffs to work with consumer

groups who wish to play a role in rate cases or direct their

staff to prepare and present a "pro-consumer" position in rate

hearings. Associated with the increasing "pro-consumer" stance

of many commissions has been an increase in the attention paid

to commissions and to utility regulation by the media, other

political/governmental bodies, and the general public.

The third factor concerns the growing procedural and

legal requirements which affect the way in which commissions

operate. Many states have recently enacted or revised laws

which regulate the administrative procedures used by rulemaking

bodies in the executive branch of state government. These acts

frequently require that all meetings and decisions by the rate-

making body be open to public scrutiny through an open meeting

or hearing process. Further, the specific ways in which hearings

are to be held and the public notified of these hearings (and

other commission actions) are specified. The result of these

laws, and the increasing attention paid to the rate-making

process by both utilities and consumers, has been that hearings

have become more formal in procedure and more complex in the

number and content of arguments presented and constituencies

represented.

The fourth factor concerns the changing scope of au-

thority of many utility commissions. Issues concerning power

plant siting, transmission line siting, energy conservation and

development and other subjects related to utility regulation ^
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have had attention focused on them by the environmental move-

ment. State governments have widely accepted responsibility

in these areas; however, this responsibility has not always

been given to utility commissions. As often as not, new

groups in state government have been created to develop pol-

icy and rules on these issues, leaving the utility commission

with fragmented authority in regulating electric utilities

and an increased need to coordinate the commission's actions

with other governmental bodies.

The final factor of importance in creating a diffi-

cult environment for state commissions is the limited resources

generally available to state governments . The fiscal limita-

tions of many state governments are well documented. State

utility commissions are not immune to these pressures and must

develop methods to more effectively use the financial and per-

sonnel resources available to them. Regardless of the general

increase in both the scope and complexity of commission's re-

sponsibilities in many states, it is unlikely that significant

increases in resources will be available in the near future.

These five factors have created a difficult set of

demands that must be met by state public utility commissions.

These rulemaking bodies must develop methods to cope with more

numerous and complex rate cases under closer scrutiny by both

the public and an increased number of interest groups and par-

ticipants in rate cases. In addition, commissions must ra-

tionalize and coordinate their authority with other government

jurisdictions and must meet the increasing need for policy de-

velopment as well as rulemaking on a wide range of utility-

related issues. All of these functions nust be accomplished

with limited resources.
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CoMMissioN Operations and the

Rate-Making Process

The regulation of public utilities in most states

is accomplished through a public utilities commission or de-

partment. This commission is directed by one or more commis-

sioners who may be elected at large or by districts, or ap-

pointed by the state's governor. The authority of the state

is vested in the commtssioner(s ) who make final decisions re-

lating to regulatory matters and direct the commission staff.

^

In many states the commissioners sit in most or all of the

hearings held relating to utility matters. Funding of the

commission is usually accomplished through appropriations from

the state general fund and from special regulatory funds fi-

nanced through license fees and other charges on the regulated

industries

.

Commissioners have heavy demands made on their time

in all of the utility commissions examined by TBS. Virtually

all of the commissioners interviewed expressed concern at the

amount of their time required simply to stay even with their

workload. Several Montana commissioners estimated that they

spend more than 50 percent of their time in hearings, with much

of the remainder devoted to administrative problems and non-

utility problems. This time allocation is quite different than

that of commissioners in large states such as New York and Cal-

ifornia. Here commissioners rarely sit in hearings and can use

their time saved to work in snecific rate decisions and orders

and on policy directions for the commission.

ORGANIZATION

The staff serving public utility commissions con-

sists primarily of engineers, accountants, and lawyers with

2
In most states the decisions of the commission are subject to judicial
review by the state ' s courts and may be bound in scope and form by legis-
lative mandate.
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lesser numbers of economists and consumer complaint staff. Staff

personnel are often organized on an industry basis (utility di-

vision, transportation division, etc.), a functional basis (ac-

counting section, engineering section, etc.) or some combina-

tion of these two approaches. The staff lawyers are almost

always organized as a functional group. The organization charts

for the commissions in Maine and Montana, Exhibits 1 and 2, re-

spectively, display two applications of these principles.

The staff of the Maine Public Utilities Commission is

organized into five divisions. Each of these divisions is headed

by a director and includes from three to five other professionals,

Engineers are assigned either to the Water and Gas Division or

to the Telephone and Electric Utility Division, lawyers to the

Legal Division, and accountants to the Division of Economics and

Finance. The staffing and operation of the Transportation Divi-

sion was not examined by TBS. Each of the division directors

reports directly to the entire Public Utilities Commission and

enjoys a fair degree of autonomy over the activities of his own

staff.

The staff of the Montana Public Service Commission is

organized in a somewhat different fashion. Once again, all of

the attorneys are assigned to a Legal Division; however, the en-

gineers, economic and financial analysts, and auditors who work

on public utility matters are organized into a Utility Division.

This division has the responsibility for all utility matters in-

cluding those pertaining to telephone, water, gas, and electric

utilities. A Centralized Services Division is responsible for

budgeting, personnel, and other administrative functions. In

the Montana commission organization each division director and

all of the attorneys report directly to the entire commission.
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PROCEDURE

In order to work on rate cases, staff members with

the required skills are often assigned to a staff team. The

team may be coordinated by an attorney who will eventually man-

age the presentation of the staff's case in the public hearings.

Team members will include an engineer and an auditor or finan-

cial analyst and, in major cases, may include outside consul-

tants with special expertise in particular areas.

The typical rate-making process can be modeled as

having three phases. The first, or "discovery", phase extends

from the time of initial application to the first hearing. The

utility's application for a rate increase often includes pre-

filed testimony and data to support the need for a rate change.

During che discovery phase, commission staff and other inter-

ested parties analyze this material and, if necessary, seek

further information through formal or informal channels. At

the conclusion of this phase, the commission staff has devel-

oped an understanding of, and position on, the issues in the

case. In addition, the staff and other interested parties will

have begun preparation of their cases to be presented in the

hearings by the end of this phase.

The second phase of the rate-making process is the

hearings phase. During this phase one or more hearings are

held under the direction of one or more commissions or a hearing

examiner or administrative law judge. The hearings represent

the "official" rate-making process since the decision of the

commission must be based on the facts presented in the hearings.

No other knowledge of the case or of the utility is relevant

in the eyes of the law. At the end of the hearings an offi-

cial transcript is normally prepared which is the record of

the proceedings and briefs, reply briefs, and/or proposed

findings of fact that are often required from most or all of
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the parties in the case. In addition, if a hearing officer has

presided, he usually presents a report on the hearings and a

proposed decision to the state commission. All of these ac-

tivities are included in the hearings phase, which is the longest

phase of rate-making in several of the commissions visited. Of-

ten the preparation of the transcript represents the longest

portion of the hearings phase.

The final phase in the rate-making process is the de-

cision phase. During this time the commission will make its de-

cision on the case and will work with staff to develop and issue

an appropriate order. This phase can take varying amounts of

time depending upon the complexity of the case and the ability

of the particular commission to reach agreement on the issues.

Utility rate cases involve different levels of com-

mission and staff activity due to variations in the magnitude

and importance of cases. Because of this, several of the com-

missions examined by TBS had developed somewhat different pro-

cedures for different cases. The procedures developed by Mon-

tana were examined in some detail by TBS and provide a good

example of procedures which are efficient for different classes

of cases. Exhibit 3 diagrams the major events and administra-

tive decision involved in utility rate-making in Montana.

The Montana rate-making procedures, as diagramed,

consist of three overall sets of procedures, or "paths." The

top path, called the "proposed hearing" path, is used for the

majority of the small water and gas utility cases that are re-

ceived. On this path a hearing is held only if there is suf-

ficient interest in and opposition to the proposed rate change.

In general, hearings are not required for these cases and thus
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the process can move directly to the decision phase. The mid-

dle path might be called the "moderate complexity" path. On

this path a single hearing is held but no pre-hearing confer-

ence is necessary and transcripts, briefs, and findings of

fact are not required. The case moves from the single hearing

to the decision phase. This path is used for cases of moderate

importance. The bottom path is the "major case" path and is

used for major utility rate cases. Here legal procedures be-

come paramount and there is a pre-hearing conference, full

transcript published, etc. This path is the most lengthy to

traverse.

Each of the events on these paths is described in

more detail below.

1. Application

At the time of the application, the utility submits

a letter of application, a schedule of present and

proposed rates, and supporting exhibits and prefiled

testimony. These items may not all be submitted at

once.

2

.

Path Decision and Scheduling Decision

The path decision concerns whether to proceed on the

proposed hearing route (small cases, water utilities,

etc.), the modera:e, or the major hearings route. This

decision is made by the Public Service Commission and

staff in an agenda meeting. Until this meeting takes

place, the Public Service Commission may or may not

know that an application is in house.
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The scheduling decision involves setting dates, times,

and locations for public hearings. This decision is

becoming relatively routine due to development of a

scheduling procedure administered by the Centralized

Services Division.

The elapsed time from application to path and sched-

uling decision varies from two to six weeks in Mon-

tana.

3. Notice of Proposed Hearing, Notice of Hearing

Notice of forthcoming hearings or potential hearings

must be published in area newspapers and mailed to in-

terested parties on the service list. The specific

notice including some standard material and some case

specific material, is written by the Utilities Divi-

sion staff, who also compile the service list. Other

steps in the process, including contracting for ad-

vertising space, and recording proof of publication,

are handled by the Centralized Services Division.

The elapsed time from path and scheduling decision

to Noticing is quite short, perhaps on the order of

one to two weeks.

4. Pre-Hearing Conference

A pre-hearing conference takes place for m.ajor cases

only. All interested parties attend the conference

in order to agree on the procedures for the formal,

public hearings, the types of evidence and exhibits

to be allowed, and other procedural matters. Inter-

rogatories and other data requests may also be de-

livered to the utility at this time. In the cases

where this path has been used, the pre-hearing con-

ference has occurred one to two weeks before Noticing,
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5. Hearing Decision

This decision occurs some time after the Notice of

Proposed Hearing has been issued. It is a semi-au-

tomatic decision since the Public Service Commission

is required by law to hold a public hearing if any

interested party requests one. The Notice of Proposed

Hearing must contain the proposed hearing data, thus

a hearing is scheduled and then canceled if no one

requests one. The elapsed time between the Notice of

Proposed Hearing and the hearing is about one month,

with the hearing decision occurring approximately one

week before the date of hearing.

6. First Hearing

In small cases, this is the only hearing and all

interested parties present testimony, exhibits, etc.

Elapsed time in this case will range from several

hours to several days. In major cases, the first

hearing is used for presentation of the utility's

direct case and for questions of clarification from

all interested parties. Cross examination of the

company's direct case may also occur at this hearing.

Elapsed time for the first hearings in major cases is

approximately one to two weeks.

7. Satellite Hearings

Satellite hearings are hearings held away from the

main hearing site in order to allow public input in

outlying areas. These are held only in major cases.
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8. Second Hearing

The second hearing is only necessary in major cases.

The direct case for the in tervenors/ adversaries

is presented, and the utility has the opportunity to

rebut. The adversary cases presented in this hearing

must be available in written form to the company at

least seven days prior to the hearing. The elapsed

time for the entire hearing process in major cases,

including first, satellite, and second hearings, is

approximately two months. The second hearing some-

times follows directly on the conclusion of the first

hearing.

9. Transcript Decision

This decision determines whether or not the hearing

transcript will be printed. A transcript is always

produced in major cases, but in smaller cases it

may not be necessary at all, or only a specific sec-

tion of the hearing(s) may be requested in trans-

cript form by the interested parties.

10. Transcript Released

In major cases or when part of all of the trans-

cript is requested by an interested party, work on

the case stops while the transcript is prepared.

The elapsed time to prepare the transcript has ranged

from four to six months in the last three major cases.

11. Findings of Facts, Briefs

If the PSC or interested parties have requested/

petitioned for briefs and findings of fact in the
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case , these are due 30 days after the transcript is

released. This usually occurs only in the major

cases

.

12. Reply Briefs

If Step 11 has occurred, reply briefs are allowable

and due 20 days after receipt of the initial briefs

and findings of fact.

13. Placed on Agenda

A rate case is placed on the Public Service Commission's

agenda for discussion once the hearings, transcript, and

briefs have been received. In the event that no hearing

has been requested or held (the Proposed Notice path),

the case is placed on the agenda once the staff has com-

pleted whatever analysis they feel is necessary. Dis-

cussion of the case will then occur among the commis-

sioners and between the commission and staff over a per-

iod from one to several weeks.

14. Order Formulated

After a discussion/guidance process between the Public

Service Commission and Utility Division staff, the rate

orders, in general form, are approved by the Public Ser-

vice Commission.

15. Order in Final Form

Once the order is formulated in general, it goes to

the Legal Department to have conclusions of law added.
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16. Order Issued

The order in final form is approved by the Public Ser-

vice Commission and issued to the service list and the

general public.

Problem Areas and Recommended Actions

This section will discuss problem areas and proposed

solutions in the management of commissions and the rate-making

process. Unlike the discussion above, which has been general

and applicable to many state commissions, this final section

will present recommendations which are specific to Montana.

However, the discussion will be general and will highlight prob-

lems, issues, and often a number of possible solutions--thus

making it of interest to other state commissions as well. The

section is divided into six subsections which concern:

Commission objectives and constraints

Commission management

Rate case general administration

Management of the Discovery Phase

Management of the Hearings Phase

Management of the Decision Phase

COMMISSION OBJECTIVES AND CONSTRAINTS

The discussion of the regulatory environment presented

above described the changes in the requirements and pressures

on commissions in the last few years. These changes have re-

sulted in new objectives and constraints being imposed on
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commissions. TBS found that the utility commissions examined

have developed explicit strategies for dealing to varying de-

grees with these new factors.

There are three areas in which such strategies might

prove useful. First, as described above, the scope of author-

ity for many commissions has changed recently. New attention

has been focused on power plant siting, energy development,

and conservation and other topics of direct relevance to the

economic regulation of utilities by state governments. Often

the responsibilities for these issues have gone not to the

utility commission but to another group, often one created

specifically for the new task. The decisions on these topics

made by other state rule makers are crucially important to the

utility commission. A number of individuals interviewed by TBS

stated that current decisions made by these groups and the com-

missions often lack the coordination which would be desirable

in both policy matters and specific regulations.

One of the underlying reasons for the increase in the

attention given to these utility-related topics is the increasing

demand for public policy on a wide variety of energy-related mat-

ters. To the extent that utility commissions have been unwil-

ling or unable to respond to these demands, new jurisdictions

have been necessary. This process suggests the second area for

thought on commission strategy. In short, this area concerns

whether and how overall research and policy development is car-

ried out at commissions. For most small and medium-sized com-

missions the crucial questions involve how commissioners should

spend their time.

The third area for attention concerns the constituency

of the commission. As described in the environment section above,
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commissions have generally become more "pro-consumer" in the re-

cent past. Many individuals interviewed believed that this move-

ment can interfere with the handling of commission affairs since

staff often must be assigned either to work with specific con-

sumer interests or to develop a "pro-consumer" position for pres-

entation before the commission in rate hearings. These staff

members are then unavailable for other work at the commission and,

due to legal considerations, involving the ex parte principle, may

not be available to assist in developing analyses required by com-

missioners and final rate orders for cases on which they have de-

veloped or presented testimony. In commissions with small staffs

the unavailability of even one or two staff members can signifi-

cantly impair the commission's ability to stay even with the work-

load. In many states the "pro-consumer" work of the commission

staff is duplicated to some degree by other state offices spec-

ifically charged with consumer protection.

There is no "correct" policy in any of these areas.

The political and economic requirements in each jurisdiction

will continue to play a large role in developing the specific

institutional arrangements to cope with public concerns. How-

ever, it would be useful for each commission to consider and

to rationalize its role in each of these areas. A framework

for this consideration is presented in the recommendations

below.

Reoorrmendation 1: The Montana Commission should work with the executive

and legislative branches of Montana state government in

order to establish and define a consistent scope of
authority for the commission.

The goal of this effort should be explicit policy

concerning which parts of the government will regulate spec-

ific industries and issues within industries. For example,
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it may make the most sense for the Public Service Commission

to have the responsibility (and staff) for all aspects of

utility regulation, including rates and service, plant and

transmission line siting, and long-term energy development.

This will reduce the need for coordination and communication

between different groups of policy-makers and staff. If this

structure is adopted, arrangements will need to be developed

to insure that other parts of the government with input on

these issues are included in the commission's decision-making

process. If full responsibilities for utility regulation are

not awarded to the Public Service Commission, specific methods

of policy coordination need to be developed between all of the

jurisdictions with regulatory authority.

Beoormendation 2: The Montana Commission should work with the executive
and legislative bvanohes of Montana state government
in order to define explicitly the tasks for which the

commission is responsible.

Traditionally, the Montana Commission, similar to

many state commissions, has been responsible both for the proc-

ess of rate-making and for representing the public or consumer

viewpoint in this process. In other words, the Commission has

had to concern itself with both "process" problems, such as

the logistics and administration of fair hearings, and with

"content" problems concerning the analysis and presentation in-

volved in developing the public's side of the case. Because

of increasing demands in these areas, it is no longer clear

that the Public Service Co.-'raission should be responsible for

both these activities.

The criminal justice system provides an interesting

example of an alternative organizational structure for rate-

making. In the criminal justice system, one organization, "the
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Court , is responsible for the administration and logistics of

an equitable process while separate organizations, the District

Attorney's Office, Public Defenders Office, and private at-

torneys, are responsible for the analysis and presentation of

different viewpoints in the proceeding. This separation of

function removes much of the potential for conflict of interest

problems and allows each organization to specialize and develop

expertise in its own particular role.

In Montana, the framework of a similar structure is

already in place for the rate-making process. The state's Con-

sumer Counsel has been established with the mandate to present

the consumer's case in rate proceedings before the Public Ser-

vice Commission. The Commission in addition to its role as ad-

ministrator of the rate-making process, also has been devoting

a substantial amount of resources to the preparation and pre-

sentation of consumer cases in rate proceedings. TBS believes

that in the absence of considerable additional staff resources,

it would be more effective for the Public Service Commission to

devote its resources to the provision of an efficient and equit-

able rate-making process through sound administration of the

logistics of the process and through the provision of competent

staff assistance to the Commissioners. The Consumer Counsel

should be given the responsibility and the resources to repre-

sent the interests of consumers in all proceedings before the

Public Service Commission.

The arrangement described above would have three main

advantages. First, such a separation of function would allow

the Commission to get the full benefit of their staff since

staff members would no longer need to be assigned to develop

consumer cases. Thus staff members would remain available to

work with the Commissioners and provide objective, technical

advice. The second advantage would be the removal of the ap-

parent conflict of interest which sometimes surrounds staff ac-

tivities even when all concerned attempt to live within the
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bounds of the ex parte principle. The third advantage would be \

the expertise in the analysis and presentation of the consumer's

case which would be fostered by specialization. It is quite

possible that the consumers' interests will be better repre-

sented in the rate-making process by awarding the Consumers

Coxinsel both the mandate and the resources to specialize in

this work.

There are also two difficulties associated with the

functional separation described above. First, two staff groups

instead of one will be required to develop knowledge about and

a relationship with the public utility companies. Because the

staff of the Consumers Counsel will not deal with the companies

on a continuing, day-to-day basis, they may be at a disadvan-

tage concerning detailed knowledge of company operations and

data. I'he second disadvantage follows from the first and con-

cerns the fact that the utility commission and staff will con-

tinue to make a number of more minor, day-to-day decisions

about consumer complaints, service standards, utility financing,

etc. Thus the commission staff will need to continue to have

the public in mind as decisions are made on these issues and

a complete separation of functions is not possible. On bal-

ance, TBS believes that the advantages of the separated func-

tions strongly outweigh the difficulties.

Reoorrmendat'ion S: Montana Commissioners should consider what is the most

effective use of their time.

Montana Public Service Commissioners historically have

spent the largest portion of their time sitting in hearings, with

the next largest portion of their time being devoted to adminis-

tration of the staff and work on specific rate requests. The

recent increase in the number and length of rate cases on one

hand and the increase in the need for policy development and /
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coordination with other state agencies on the other has put

severe pressures on the time of commissioners. Policy develop-

ment in particular is a new need since commission policy tra-

ditionally has been developed in an iterative way through de-

cisions on individual rate cases. It appears that this process

of policy development may not be adequate to meet current needs.

In the face of growing ti.ne demands, Montana commis-

sions have reduced the amount of time spent on administration

and policy development while continuing to spend a large amount

of time in hearings. As a result, less time is available for

management and policy direction for the commission staff and

for individual commissioners to study rate cases. This has

contributed significantly to regulatory lag in the rate-making

process. Thus TBS recommends that the commissioners consider

the allocation of their own time. Further discussion of this

proposal will be presented in the recommendations to follow.

COMMISSION MANAGEMENT

There are virtually no principles of management which

can be universally applied. What can be applied widely is the

requirement that organizations periodically examine themselves

and attempt to develop better methods of doing their job. This

examination is usually most effective when it is conceived and

carried out by those within the organization. Outside objec-

tive evaluation can be of assistance with specific issues.

The Montana Public Service Commission has the ability

and interest in house to continually examine and improve its

operations. However, the mandate to do this is not present

currently, nor is there a central figure responsible for the

overall operation of the or.^anization .
This allows insufficient
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attention to be focused on organizational problems and improve-

ments and causes the elevation of many staff and administrative

issues which could be decided expediently by a single individual

to the entire commission.

Reoormiendation 4: The Montana Commission should vest full administrative
responsibility in a single individual. This person can

either be the ohairman of the oommission itself or a

top level staff person. The administrator should re-

main responsible to the entire commission for his actions.

The assignment of a single administrative head will

remove the management burden from the entire commission and will

provide a focal point for important decisions involving the

staff and the organization. It will place the responsibility

for the development and improvement of commission procedures,

personnel policies, such as job functions and salaries, budget

development and other important management functions squarely

on one individual. In addition, a single administrator will

allow the Commission as a whole to use the staff more effect-

ively for analysis and technical advice since each individual

commissioner will not have an administrative role and thus staff

members will not bring administrative problems to the Commis-

sioner.

Recommendation 5: The Montana Commission should develop a regular method

for transacting "official" business and should develop

procedures that allow both staff and the public to bring
matters before the commission.

In small commisssions in particular, there is a nat-

ural tendency to make decisions on both regulatory matters and

administrative matters in an ad hoc way and to schedule meetings

only when they are necessary. Although efficient, this method

of decision-making can make it difficult for both the public

and for commission staff to have adequate input into commission
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decisions. A regular meeting schedule with a specified proc-

ess for bringing matters to the attention of the commission is

required for effective decision-making. This need not be less

efficient than the ad hoc process if an agenda is planned and

each meeting is efficiently managed.

These regular meetings should not be delayed by major

rate cases. Instead, hearing schedules and the involvement of

commissioners in hearings should be developed with the regular

meeting schedule in mind. In this way, other work of the com-

mission and staff will not be delayed by the total involvement

of the commission in hearings.

RATE CASE GENERAL ADMINISTRATION

The two sections above have presented recommendations

aimed at improving the overall operations of the Montana Public

Service Commission. This section and those that follow will be

specifically concerned with improvements in the process of util-

ity rate-making in Montana. The section will discuss possible

changes in the overall administration of rate cases and subse-

quent sections will consider improvements in each specific phase

of the rate-making process.

The overall administration of rate cases can be im-

proved in three specific ways.

Recommendation 6: The Montana Commission should seek to have a specific
time limit placed on the per>i.od between filing and de-

cision on rate cases.

Recommendation 7: The Montana Commission should assign responsibility for
specific tasks important to the passage of a rate case

to specific individuals.

Recommendation 8: The Montana Commission should continue to develop dif-

ferent procedures for processing rate cases of different

complexity and importarnce.
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First, a specific time limit on rate cases should be

specified through legislation or publicly stated Commission

policy. Such a limit, which specifies the maximum time available

to the Commission from the time a rate request is filed to the

point when a decision is issued, allows all parties to know the

overall time schedule of a rate case and plan accordingly. In

several states where a time limit currently exists, TBS found

that the existence of the limit forced the utilities commission

to manage the rate-making process by setting firm deadlines for

different events in the process and by assigning specific respon-

sibilities for different parts of the workload to specific

individuals. In short, the time limit provides an immediate

incentive for commissions to analyze and shorten each of the

steps in the rate-making process. Although complying with the

deadline is difficult for some commissions, virtually everyone

interviewed in states with a time limit felt that it was on

balance very valuable.

The second useful aid in the administration of rate

cases is the assignment of particular responsibilities for pas-

sage of the case to particular individuals. In one commis-

sion visited, a particular staff lawyer is assigned to coor-

dinate the efforts of the staff in developing a case, and a

hearing examiner or scheduler is assigned the responsibility

of scheduling the hearings, producing transcripts, and looking

after the logistics for the entire hearings phase. While the

titles of the people assigned these tasks may vary from com-

mission to commission, it is important that the responsibility

for these jobs be assigned to individuals and that their per-

formance be monitored.

The skeleton for such an assignment of responsibili-

ties already exists in the Montana Commission. In several re-

cent cases either an attorney or a member of the Utilities
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Division staff has been assigned informally the staff respon-

sibility for the case. Further, development of a procedure

for scheduling hearings and handling hearing logistics by the

Centralized Services Division have resulted in this division

taking much of the responsibility for these activities. These

assignments need to be formalized for each case under consid-

eration by the commission. Furthe.^, time limits and deadlines

need to be developed for each activity so that individuals can

be held accountable for performing specified tasks when re-

quired by the overall process.

The third and probably the most useful aid in rate

case administration concerns the development of different pro-

cedures of "paths" for rate cases of different complexity. A

discussion earlier in this report focused on the increase in

the number and complexity of rate cases and the growing pro-

cedural and legal requirements of the rate-making process. These

factors are different in their impact on specific rate cases.

For example, almost all the commissions visited are faced with

a large number of cases involving relatively small, often muni-

cipally-operated water systems. These cases are relatively

straightforward and do not require the elaborate preparation

and proceedings of a major electric utility rate case. Because

of these factors, the Montana Commission has developed a special

path for small water utility rate cases. On this path, hearings

are only held if there is sufficient public demand and much of

the usual legal procedures involving depositions, briefs, findings

of fact, etc. are eliminated. The result is a process in which

staff time can be devoted to giving technical assistance to the

utility in case preparation and in which commission time can be

devoted exclusively to decision-making on the merits of the case.

Because rate cases for different utilities vary in their com-

plexity and in their importance, the Montana Commission should
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continue to develop different processes to handle these dif-

ferent types of cases. The three rate-making paths developed

by Montana provide a good foundation of useful procedures.

There has been much interest in methods by which com-

missions could better schedule the tasks required by rate

cases. The three recommendations above attempt to improve

scheduling through developing time limits, centers of respon-

sibility and specific paths which better fit the requirements

of various kinds of rate cases. Based on our field research

the greatest improvements in scheduling in many small and me-

dium-sized commissions could be achieved through these changes.

The scheduling problem, at least in theory, could

also benefit from an analysis using tools such as the critical

path metnod and others from management science. The critical

path method (CPM) in particular is often suggested as a useful

tool for scheduling. However, several realities in the opera-

tions of many commissions limit the effective use of CPM.

The purpose of CPM is to focus attention on particu-

lar jobs which are crucial to the completion of a project.

The method is most useful for complicated projects with many

concurrent activities, projects which are usually done only

once. Critical to the success of CPM is the existence of a

well-defined set of activities which are combined to make up

the project.

The path analysis implied by use of the Critical Path

Method (CPM) can be useful in the development of different paths

for cases of different complexity. If the events that occur in

a niimber of rate cases are cataloged and then charted in a CMP

network diagram, paths or potential paths as well as decision

points and problem areas may become apparent. Alterations to
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existing procedures and new procedures can then be developed

with an awareness of the overall rate-making process.

There are three factors in the operation of many

commissions which prevent the useful application of CMP. First,

the rate-making process is altered somewhat for cases of varying

political and economic importance. Different cases are handled

with somewhat different procedures, regardless of whether these

are defined implicitly or explicitly. Second, the activities

which are undertaken in the processing of a rate case are not

always particularly well defined in advance. For example, the

amount of time devoted to auditing the utility and to specific

analyses in various areas may often depend on the results of

initial staff work. Third, and most important, commissions

virtually never are involved in only one rate case at a given

time. This means that the crucial issues in scheduling in-

volve the coordinated loading of staff resources rather than

the definition of the order of activities. The analogy from

the private sector to the scheduling problem faced by most

utility commissions would be scheduling jobs through a machine

shop rather than management of a complex, one-time project as

implied by CPM.

Although management scientists have made progress in

developing algorithms for the machine shop scheduling problem,

these have found limited application due to their complexity and

the special conditions which they normally require. The most

widely used scheduling techniques, especially in small or moder-

ately sized operations, rely largely on human judgment and

experience. The recommendations presented above are designed

to encourage an environment where effective judgment and experi-

ence in scheduling in each specific commission will be developed.
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The bulk of scheduling-related work in most commis-

sions involves monitoring the status of pending cases rather

than the initial scheduling of these cases. To assist these

activities a number of states have developed computerized docket-

ing systems. In general, these systems electronically store infor-

mation concerning the current status of each case and allow

this information to be retrieved and examined quickly and easily.

In addition to docketing systems, commissions can

improve their ability to schedule rate cases by keeping records

of the elapsed time and the resources expended (in man-months,

dollars, etc.) on each task in the rate-making process. These

data will allow staff to make an analysis of where in the proc-

ess the greatest improvement in elapsed time can be achieved.

MmNAgement of discovery phase

The discovery phase is the first of three phases

in the process of rate-making. As discussed previously, this

phase spans the time between the filing of the rate case with

the com-Tiission and the beginning of hearings in the case.

During this phase, two principal kinds of activities are car-

ried out by utilities commissions. First, procedural activi-

ties concerning the scheduling and notice to the public of

hearings for the case and the development of final rules of

procedure for these hearings are undertaken. Second, data

pertaining to the case are gathered and analyzed by the com-

mission staff as they prepare both direct testimony and cross-

examination. Recommendations for improving the management of

the discovery phase concern both kinds of activities.

Heoommendation 9: The Montana Comr.ission should continue to develop effi-
cient routines for scheduling and providing public notice

of hearings

.
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Scheduling of hearings and preparing of public

notices, or "noticing ," are procedural tasks which are carried

out with some regularity and should, therefore, be handled in

a routine manner. Scheduling involves the selection of appro-

priate dates and times for hearings and the provision of

logistic support including hearing location and court reporters.

Noticing involves placing advertisements and mailing notices

announcing that a rate request has been filed by a utility and

that a hearing has been scheduled for a certain date, time, and

place. In some commissions visited, each of these tasks is

handled in a unique way each time a case is filed. Particular

dates, time, and places for specific hearings are discussed at

some length with the commission and unique copy and circulation

lists for notices are developed for each case. The Montana

Commission has been moving away from these methods by develop-

ing a routine scheduling procedure in which a particular staff

member schedules hearings on days which have been previously

reserved as hearing days. The commission approves the final

hearing calendar for the next month but is not involved in the

details of scheduling specific cases except in major cases or

cases of particular interest. Exhibit 4 displays this process

as currently used in Montana. Further, the Montana Commission

has begun to use a standard format and content for hearing

notices and distributes these to a largely standardized list

of individuals and media outlets. These routine activities

simplify the procedural duties which must be carried out during

the discovery phase and their development should be continued.

ReGomrr,endation 20: The Montana Corrmission should develop useful and
efficient means for data gathering and analysis

.

Such means might include uniform filing requirements

for rate cases , redesigned utility annual reports
and use of computers to store and analyze data.

A great deal of staff time is devoted to gathering

and analyzing data during the discovery phase. The data may

come from the utility's rate request, annual reports including
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FPC forms filed previously by the utility, or from special data

requests made by the commission staff or other parties in the

case. Due to both the volume and the complexity of the data

in most rate cases, a thorough analysis of the facts is often

impossible given the limited staff and resources of the com-

mission.

There are at least three means by which more effi-

cient data gathering and analysis can be carried out. First,

Montana should establish uniform filing requirements for

rate requests. Such requirements should specify what data and

analysis the utility must provide with their application for

a rate change. The Commission might constrain rate applica-

tions to include only the required material plus a limited

amount of additional analysis which the utility feels is

necessary ..o present properly its case. Such uniform rate

filings will allow the commission staff a head start in un-

derstanding and analyzing specific rate requests.

The second way in which commission data gathering

and analysis could be improved is through redesign and automa-

tion of the annual reports filed by public utilities. The

Montana Commission requires that each utility file a report

annually which details the utility's operating and financial

results during the year. In addition, reports filed by the

utility with the Federal Power Commission are available to

state commissions. These reports are useful to commission

staff for both ongoing monitoring of utilities and for re-

search and analysis in preparation for rate hearings. How-

ever, the report formats being used are thirty or more years

old and are no longer useful in light of modern accounting sys-

tems. Further, the data in the reports are stored in manual

files which makes retrieval and manipulation of the data ex-

tremely labor intensive. An updating of the report formats

should result in data of use to Montana Commission staff being

gathered on a regular basis. If these data were stored in a
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computerized database, it could be retrieved, examined, and

manipulated in a much more useful and efficient fashion than

is possible with manual records. The resulting increase in the

amount, quality, and ease of access to utility data would allow

commission staff to do more analysis than is possible currently.

The Commission should analyze whether the planned FPC Regulatory

Information System will meet their needs.

The third improvement in data gathering and analysis

could come through the use of routine analytical procedures and

computer models. Staff members often use different types of

analysis in different rate cases. Although this will always

be justified to some extent by the particular circumstances

of each case, there are also many routine calculations that

are or should be made in almost all rate cases. To the extent

that these can be standardized and put on computers, the

commission's staff will save time and will develop a bank of

analytic procedures to use in rate case analysis. The develop-

ment and use of computer models also will allow the staff to

complete analyses which are too time-consuming to be done manually.

As part of ETIP project no. 76, TBS has developed

several computerized analytical procedures for use by utility

commission staff. First, a long-range planning model has been

developed which allows staff to forecast the financial ef-

fects of changes in a number of crucial variables for each

utility regulated. Sensitivity of the utility to alterations

in factors such as rate of return, capital structure, pass

through of AFDC , increases in operating costs, new deprecia-

tion schedules, and more can be examined quickly and easily

using the model. Second, computerized routines have been de-

veloped to assist commission staff in evaluating the perfor-

mance of utilities with regard to increases in productivity.

Finally, computerized routines for evaluating the impact of

alternative rate structures have also been developed. Each

of these computer-based packages can allow commission staff

to increase greatly the amount of analysis performed in a
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given rate case. In addition to these applications, the

Florida Commission, as part of its Regulatory Information

and Analysis System, has developed a number of computer pro-

grams to automate analysis previously performed by staff mem-

bers .

MANAGEMENT OF HEARINGS PHASE

The hearings phase is the second major part of the

rate-making process and includes the public hearings as well

as preparation of the official transcript, briefs, reply briefs,

and proposed findings of fact. In cases where a hearing exa-

miner or single commissioner presides over the hearings, this

phase also includes the preparation of the presiding officer's

report and proposed order. A variety of factors have in-

creased the length and complexity of the hearings phase in

the commissions examined. These factors, which were discussed

earlier in the paper, include the growing legal and procedural

requirements on commissions and changes in the constituencies

of commissions. These factors have made the management of

the hearings phase, and particularly the administration of

hearings themselves, considerably more difficult than they

were a decade ago.

Recomne-.idation 11: The Montana Commiscion should make significant use of
hearing examiners to preside over rate oases, especially

major proceedings.

The use of hearing examiners has two principal bene-

fits. First, hearing examiners have the training and experience

to preside over hearings in the most efficient manner possible.

They are familiar with the rules of procedure and evidence and

have the experience and judgment necessary to keep a hearing

moving quickly. In some commissions examiners are charged with

the full responsibility for scheduling hearings, receipt of

briefs and proposed findings of fact, and arranging for recording
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and transcribing of the proceedings. Examiners should be given

a final deadline for the completion of the hearings phase and

the authority and responsibility to administer this phase.

The second benefit gained by the use of hearing ex-

aminers concerns the commissioners' use of their time. As dis-

cussed previously, there are increasing demands on commissioner

time and the Montana Commission has responded by continuing to

preside in all hearings while spending less time on administra-

tion and policy development. Many of the problems discussed in

this report are at least indirectly the product of this alloca-

tion of time. The use of hearing examiners will allow commis-

sioners to spend more of their time on other matters of importance

Commissioners in Montana have a desire to be avail-

able to receive public input in hearings and to be able to ask

questions of witnesses directly. This can take place even with

the use of hearing examiners since Commissions will still be

able to preside over or attend specific parts of specific hearings

which are of interest to them. Further, by not being involved

with the mechanics of presiding over hearings, traveling to

hearings in outlying areas and by receiving information in

written rather than oral form, commissioners will be able to

spend more time considering the merits of specific rate cases.

Finally, even if use of hearing examiners is adopted, this

will not prohibit Commissioners from attending selected hearings.

Reaorrmendation 12: The Montana Commissioner' should assign a specific
attorney to assist in presiding over the oases
which they wish to attend.

At least a portion of the benefits of using hearing

examiners to preside over rate case hearings can be gained by

assigning a single commissioner to preside. In these cases

and when the commission as a whole presides over the hearings,
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a specific attorney should be given the duty of assisting the

commission with procedural rulings. This assistance is often

necessary when none of the commissioners has extensive training

or experience in administrative law . Often commissions rely for

assistance in procedural rulings on the staff attorney who is pre-

senting the staff's case and cross-examining witnesses. This

practice may appear to involve the fjtaff attorney in a conflict of

interest but more importantly, may lead to some inefficiency in

administration of hearings since the attorney's procedural inte-

rests may not coincide with those of the presiding officer.

Thus the lawyer assigned to assist the commission should have no

other responsibilities in the particular case being heard. After

the hearings phase is concluded, this attorney will be available

to assist the commission in formulating the final order.

ReQonvner.d'xtion 13: The Montana Commission should augment the reporting func-
tion for major hearings^ should schedule hearings and
assign reporters in ways that support the timely prepa-
ration of transcripts and should research alternative
means of transcript preparation.

The preparation of the official transcript of a

hearing, if not done concurrent with the hearing, can involve

a lengthy period of time after the hearings are completed.

During this period almost all work on the rate case comes to

a halt as parties wait to receive the transcript before pre-

paring their briefs, reply briefs, and proposed findings. Thus

whatever time can be saved in transcript preparation can di-

rectly reduce regulatory lag.

Several mandays of transcribing are often necessary

to convert the notes from one day of hearings into transcript.

For this reason, during major hearings or extended periods of

many small hearings in rapid succession a considerable back-

log of transcription is developed. Unless supplemental help

is brought in during these periods, the backlog will continue
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to cause delays in each new rate case. Supplemental help in

the form of typists and transcribers can also speed the process

by handling much or all of the transcrption of the reporters'

hearing notes.

The scheduling of hearings can also play a large

part in the speed of the transcript production process. If

hearings are adequately spaced and reporters are assigned in

such a way that each reporter has time to transcribe and re-

view as well as record actual hearings, backlogs and exten-

sive delays will not be developed. If reporters are scheduled

day after day in hearings without adequate time to transcribe

their notes, backlogs will develop.

Reporters and transcript preparation are quite ex-

pensive and, although this expense can be offset by fees charged

for transcripts, reporters remain a scarce resource in Mon-

tana. Thus commissions need to research alternative means

of trancript preparation if they are to meet the demands of a

growing caseload. Some commissions visited have had consid-

erable success in this area by tape recording hearings, often

with two machines, and then having the tapes transcribed by

clerical personnel. In some cases the tapes are only used as

a backup for the notes of a stenographer who records much of

the hearing in shorthand. Solutions of this type need to be

investigated further by the commission.

MANAGEMENT OF DECISION PHASE

The decision phase is the final phase in the rate-

making process. During this time the commission makes a ser-

ies of decisions on the principle issues in the case and for-

mulates the order for issue. This phase has the fewest number

of required activities and is the most unstructured.
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Heoorrmendation 14: The Montana Commission should assign an individual or
a small staff to work with the aomnission during the
preparation of rate orders.

The increasing time demands on commissioners, the

increasing volume and complexity of cases and considerations

involving the ex parte principle all argue for the assignment

of one or more staff to work only with the commission. These

individuals will be able to provide staff support to commis-

sioners without the kinds of limitations that would exist had

they also worked on the staff presentation in a rate case.

They can digest and abstract the transcript and briefs in a

case, do further research as required by commissioners and

prepare drafts of the final order. Most important, they can

assist the commissioners by formulating a middle ground posi-

tion on mar y of the issues raised in specific rate cases.

They will improve the commissioners' use of time by allowing

them to focus on the crucial issues in specific cases and util-

ity regulation in general.

The legislation of a specific time limit for rate

cases, as described in Recommendation 6, will have particular

advantages for the management of the decision phase. The time

spent in this phase normally varies depending on the complexity

of the case and the ability of the commission to reach a deci-

sion on the issues. A strict time limit will encourage the

commission to reach decisions on difficult issues and to

plan and manage the development of the final order to meet

the deadline. The time linit will, to a large extent, compen-

sate for the fact that only the commission as a whole, and not

a single individual, can be held responsible for the timely

conclusion of the rate-making process. Specific staff members

can be given the job of scheduling discussion of cases on the

commission's agenda and providing the necessary materials and

analysis so that the commission can reach a decision.
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CONCLUSION

The implementation of the recommendations presented

in this report will require that the Montana Commission and

staff develop a consistent plan for changes and improvements.

In order to do this, the commission and staff will need to

understand and discuss this report and agree on the recommen-

dations that should receive immediate attention. Individual

staff members can then be given the responsibility of devel-

oping specific action plans to meet the Commission's objec-

tives and the requirements of specific recommendations.

In discussing this report and developing plans for

action, the Montana Commission and staff should be aware of

trade-offs that might be made among some of the recommendations,

The recommendations concerning commissioner's time, a single

administrator for the commission, the use of hearing examiners,

and the provision of staff support for the commission during

rate order preparation all relate to one another. For in-

stance, if the commission decides to delegate all administra-

tive activities to a single staff person and to use hearing

examiners extensively, then there will be relatively less need

for the provision of staff support for the preparation of rate

orders. This will occur since commissioners themselves will

have more time to work on specific rate cases under these con-

ditions. On the other hand, if the commission decides to con-

tinue presiding in many of the hearings or to continue exer-

cising full administrative control, relatively more staff sup-

port will need to be provided for specific rate cases and other

commission work. Trade-offs such as these will need to be con-

sidered by the commission and staff as they go about the task

of implementing these recommendations.





Appendix A

FIELD RESEARCH INTERVIEWS

Montana Public Service Commission

G. Bollinger, Chairman and Commissioner

P. Gilfeather, Commissioner

T. Monahan , Commissioner

J. Shea, Commissioner

G. Turman , Commissioner

G. Behan, Secretary to the Commission

W. Opitz, Administrator, Utilities Division

D. Crawford, Assistant Administrator, Utilities Division

F. Buckley, Analyst, Utilities Division

J. Watson, Engineer, Utilities Division

M. Helfert, Customer Services Representative, Utilities Divis

J. Grosser, Secretary, Utilities Division

J. Dwyer, Administrator, Centralized Services Division

M. Cottrill, Secretary/Bookkeeper, Centralized Services Divis

B. Tomko, Administrator, Transportation Division

C. Dickman, Attorney, Legal Division

1^ R. Doty, Attorney, Legal Division

G. Mahoney, Legal Reporter

•^W. Johnson, former Administrator, Utility Division

^W. O'Leary, former Attorney, Legal Division

vV

.

Hartman , former Secretary, Utilities Division

t-B. Fischer, former Administrator, Transportation Division

i. J. Brazier, Montana Consumer's Counsel

P. Flaherty, transportation analyst, Office of
Montana Consumer's Counsel
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A. Montana Public Service Commission (con't)

^D. Mizner, Director, Montana League of Cities and Towns

•^K. Colbo, Executive Assistant, Office of the Governor of Montana

i W. Leaphart , Attorney, Helena, Montana

A J. Robischon, Attorney, Butte, Montana

t. J. Rettenmeyer, Professor, University of Montana

. J. Burke, Vice President, Montana Power Company

kJ. McDonald, President, Mountain Bell Telephone Company

^ J. Buckley, Vice President, Mountain Bell Telephone Company

-L. Marquardt , Analyst, Mountain Bell Telephone Company

L. Loble, Attorney representing Montana-Dakota Utilities, Inc.

B. Maine Public Utilities Commission

P. Bradford, Commissioner

L. Smith, Commissioner ^

H. Cunningham, Secretary to the Commission

R, Mason, Director, Water and Gas Utilities Engineering Division

G. Twombly, Director, Telephone and Electric Utilities
Engineering Division

R. Packard, Director, Economics and Finance Division

C. New York Public Service Commission

S. Madison, Executive Secretary

E. Leighton, Director, Office of Accounting & Utility Financing

L. Stuzin, Director, Power Division

I. Grade, Director, Of i ice of Hearing Examiners

G. Bonner, Director, Gas Division

C. Gibson, Attorney, Office of General Counsel

0. Hausgard, Analyst, Office of Research
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Florida Public Service Commission

D. Ray, EDP Administrator

Missouri Public Service Commission

R. Gilmore, Secretary to the Commission

•



EXHIBIT 2

MONTANA PUBLIC SERVICE COMMISSION

ORGANIZATION CHART

Public Service
Commission

5 elected Commissioners

Utilities
Division

Director

—1 engineer

—2 analysts

_1 consumer
complaint
person

Secretary

Centralized
Services
Division

Legal
Division

—Director

Transportati
Division

^3 Attorneys

Source: interviews with William J. Opitz, James Dwyer, 3/24/76
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Exhibit 4

MONTANA PUBLIC SERVICE COMMISSION

PROCEDURES FOR SETTING HEARINGS AND PREPARING CALENDAR

1. Each Friday at 2:00 P.M. the three divisions will present
a list of that week's incoming matters, that are pending hearing
applications, to the Commission Secretary.

2. Each Monday morning an updated list of pending hearing
applications for the entire Commission will be distributed to
all five Commissioners and each division.

3. Establishment of Calendar hearing dates will be in this
format .

a. Proposed hearing date will be set upon receipt of
1 above

.

b. All pending hearing applications received between
the 15th of one month and the 15th of the next month
will be presented to the full Commission in the form
of a proposed hearing calendar for the month after
next.

EXAMPLE: All pending hearing applications received
between the 15th of February and the 15th of March
will be presented to the full Commission in the form
of a proposed hearing Calendar on the 15th of March
for the Month of May.

c. After approval of the proposed hearing Calendar
all Commissioners and each division will receive
copies of the final Calendar for the month after
next. Issuance of notices will be the duties of
the division itself. Hearing rooms, reporters, etc.
will be the duties of Centralized Services.

d. In the issuance of the notice of hearing, a default
date of 7 days pricr tc the bearing date will be
included. If no opponents to the application are
received by the default date then the hearing will
not be held and the application will be granted.

4. If the hearing is held the final order will be issued
in 30 days except in those cases in which Sec. 82-4212, RCM
1947, is in effect. Also, in those cases which are so
extensive as to preclude a 30 day limit this section can
be waived.






